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on  N.  T.  34S) 

CLARK  T.  WEST. 

(Conrt  of  Appeals  of  New  York.    Nov.  10, 
1908.) 

1.  OoNTSACTs  (I  221»)— Construction— Con- 
ditions. 

A  contract,  wbeieby  plaintiff  a«re«d  to 
write  certain  law  books  for  defendant,  stipulat- 
ed that  the  woii  was  to  be  done  to  the  satisfac- 
tion of  defendant,  and  that  plaintiif  was  net'  to 
write  anything  that  would  interfere  with  the  sale 
of  books  covered  by  the  contract,  unless  reque^tr 
ed  80  to  do  by  defendant,  in  which  event  he  was 
to  be  paid  Cor  t^at  particular  work  by  the  year. 
It  farther  providfed  that  "the  first  party  (plain- 
tifiO  agrees  to  totally  abstain  from  the  use  of 
intoxicating  liquors  during  tbe  continuance  of 
this  contract,  and  that  the  payment  to  him  ill 
accordance  with  tlie  terms  of  this  contract  Of 
any  mone^  in  excels  of  $2  per  page  is  dependent 
on  the  faithful  performance  oi  this  as  well  as 
the  other  conditions  of  this  contract.  •  •  •  " 
A  later  paragraph  recited  that,  "in  considera- 
tion of  the  above  promises  of  the  first  party,  the 
second  party  agrees  to  pay  to  tbe  ntst  party 
$2  per  page,  •  •  •  on  each  book  prepared  by 
the  first  party  under  this  contract  and  accepted 
by  the  second  party,  and  if  said  first  party  ab- 
stains from  the  use  of  intoxicating  liquor  and 
otherwise  fulfills  his  agreements  as  hereinbefore 
set  forth,  he  shall  be  paid  an  additional  ^  per 
page  in  manner  hereinbefore  stated."  Held, 
tliat  the  stipulation  against  the.  use  of  intoxicat- 
ing liquor  was  not  the  consideration  for  tb? 
contract,  but  merely  a  condition  precedent,  in- 
tended to  work  a  forfeiture  of  the  additional 
compensation  in  case  of  a  breach. 

[Ed.   Note.— 'For  other  cases,  see  Contracts, 
Dec  Dig.  f  221.»J 

2.  Contracts  (}  227*)— Cokditionb— Waivbr. 

Where  a  jnrticni^r  stipulation  in  a  con- 
tract is  not  the  consideration  therefor,  but  sim- 
ply one  of  its  conditions,  as  where  one  stipulates 
not  to  nse  intoxicating  liquors  during  the'  per- 
formance of  a  contract  to  write  certain  books, 
such  condition  may  l>e  waived,  and  when  the 
waiver  is  acted  upon  it  prevents  a  forfeiture 
for  nonperformance. 

[Ed.  Note.— For  other  cases,  see  Omitraets, 
Cent  Dig.  S  1030;   Dec.  Dig.  g  227.»] 

3.  OoNTBACTS  (J  316*)— Waivkb  of  Brkach— 

COUNTKBCXAIM  FOB  DaHAOEB. 

Though  a  jparty  to  a  contract  has  waived  a 
breach  for  which  he  might  have  insisted  on  a 
forfeiture,  he  may  still  colinterclaim  for  any 
damages  sustained  in  consequence  of  tbe  breach. 
[Bd.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f  1480;    Dec.  Dig.  S  316.*] 

4.  CoirrnACTS    (t   227*)— Waiver    of   Condi- 
tion—What CoNSTrruTES. 

Where  plaintiff's  contract  to  write  certain 
law  books  for  defendant  stipulated  that  defend- 


ant was  to  pay  plalntifF  f2  per  page  on  each 
book  prepared  by  plaintiff  and  accepted  by  de- 
fendant, and  that  if  plaintiff  abstained  from  the 
use  of  intoxicating  liquor  and  otherwise  fulfilled 
his  agreement,  he  diould  be  paid  an  additional 
$4  per  page,  no  waiver  of  the  stipulation  as  to 
use  of  intoxicating  liquors  could  t>e  implied 
fromr  defendant's  mere  acceptance  of  the  books 
and  his  payment  of  tbe  sum  of  $2  per  page 
without  objection. 

rEd.   Note.— For  other  cases,   see   Contracts, 
Cent  Dig.  $  1030;   Dec.  Dig.  i  227.»] 

5.  Words  and  Phrases— "Waivbb." 

A  waiver  is  tbe  voluntary  and  intentional 
relinquishment  of  a  known  right,  and  implies  an 
election  to  dispense  with  something  of  value  or 
forego  some  advantage  which  tbe  party  waiving 
it  might,  at  bis  option,  have  demanded  or  in- 
sisted upon. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381,  7831,  7832.] 

6.  PI.EADINO  (f  214*)— Dkuubseb— Effect  as 
Admission. 

A  demurrer  not  only  admits  the  truth  ot 
tbe  allegatioBSj  but  also  ail  that  can  by  reason- 
able and  fair  intendment  be  implied  therefrom. 
[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent  Dig.  H  525-534 ;   Dec.  Dig.  |  214.»1 

7.  Pleading  (g  16*)— Constbhction. 

Pleadings  are  not  to  be  construed  against 
the  pleader,  but  averments  which  sufficiently 
point  out  Uia  nature  of  the  plaintiff's  claim  are 
sufficient,  if  under  them  he  would  be  entitled  to 
give  the  necessary  evidence. 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  {  82;    Dec.  Dig.  g  16.*] 

8.  Contra(5ts   (g  832*)— Complaint—Waiver 
OF  Condition. 

The  contract  sued  on  stipulated  against  the 
nse  of  intoxicating  liquors  by  plaintiff  dnringT 
its  continuance,  and  the  complaint  alleged:  that 
defendant,  wiOi  full  knowledge  of  plaintiff's 
use  of  intoxicating  liquors,  repeatedly  avowed 
and  represented  to  plaintiff  that  he  was  entitled 
to  and  would  receive  payment  on  performance 
of  the  contract;  that  plaintiff  believed  and 
relied  on  said  representations,  and  in  reliance 
thereon  continued  in  tbe  performance  of  said 
contract;  and  that  at  ail  times  during  the  per- 
formance by  plaintiff  it  was  mutually^  under- 
stood,  agreed,  and  intended  by  the  parties  that, 
notwithstanding  plaintiff's  said  nse  of  intox- 
icating liquors,  he  was  entitled  to  receive  tbe 
compensation  provided  in  the  contract  Held, 
that  this  was  a  sufficient  allegation  of  an  ex- 
press waiver  by  defendant  of  the  stipulation. 

[Ed.   Note.— For   other  cases,  see  Contracts, 
Dec.  Dig.  i  332.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 
Action  by  William  L.  Clark  against  John 
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B.  West  From  a  Judgment  of  tbe  Appellate 
DlTlalon  of  the  Supreme  Ciourt  reversing  an 
interlocutory  judgment  overruling  a  demur- 
rer to  tlie  complaint  and  sustaining  tlie  de- 
murrer (125  App.  Diy.  654,  110  N.  Y.  Supp. 
110),  plaintiff,  by  permission,  appeals,  and 
the  Appellate  Division  certifies  questions. 
Reversed,  and  Interlocutory  Judgment  af- 
firmed. 

On  February  12,  1900,  the  plaintiff  and  de- 
fendant entered  Into  a  written  contract,  un- 
der which  the  former  was  to  write  and  pre- 
pare for  publication  for  tbe  latter  a  series  of 
law  books,  the  compensation  for  which  was 
provided  in  the  contract  After  the  plaintiff 
had  completed  a  three-volume  work  known 
as  "Clark  &  Marshall  on  Corporations,"  the 
parties  disagreed.  The  plaintiff  claimed  that 
the  defendant  had  broken  the  contract  by 
causing  the  book  to  be  copyrighted  in  the 
name  of  a  corporation  which  was  not  a  party 
to  the  contract,  and  he  brought  this  action 
to  recover  what  he  claims  to  be  due  him, 
for  an  accounting  and  other  relief.  The  de- 
fendant demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  Special 
Term  overruled  the  demurrer,  but  upon  ap- 
peal to  tbe  Appellate  Division  that  decision 
was  reversed  and  the  demurrer  sustained. 

Those  portions  of  the  contract  which  are 
germane  to  the  present  stage  of  the  controver- 
sy are  as  follows:  The  plaintiff  agreed  to 
write  a  series  of  books  relating  to  specified 
legal  subjects.  The  manuscript  furnished  by 
him  was  to  be  satisfactory  to  tbe  defendant 
The  plaintiff  was  not  to  write  or  edit  any- 
thing that  would  Interfere  with  the  sale  of 
books  to  be  written  by  him  under  the  con- 
tract aiid  he  was  not  to  write  any  other 
books  unless  requested  so  to  do  by  the  de- 
fendant in  which  latter  event  he  was  to  be 
paid  $3,000  a  year.  Tbe  contract  contained  a 
clause  which  provided  that  "the  first  party 
(the  plaintiff)  agrees  to  totally  abstain  from 
the  use  of  Intoxicating  liquors  during  the 
continuance  of  this  contract  and  that  the 
payment  to  him  in  accordance  with  the  terms 
of  this  contract  of  any  money  In  excess  of  $2 
per  page-  is  dependent  on  the  faithful  per- 
formance of  this  as  well  as  the  other  condi- 
tions of  this  contract  •  •  • "  In  a  later 
paragraph  it  further  recited  that,  "hi  consid- 
eration of  the  above  promises  of  the  first 
party  (the  plaintiff),  the  second  party,  (the  de- 
fendant) agrees  to  pay  to  the  first  party  $2 
per  page,  *  *  *  on  each  book  prepared 
by  the  first  party  under  this  contract  and  ac- 
c^ted  by  the  second  party,  and  if  said  first 
party  abstains  from  the  use  of  intoxicating 
liquor  and  otherwise  fulfills  bis  agreements 
as  hereinbefore  set  forth,  he  shall  be  paid  an 
additional  $4  per  page  In  manner  hereinbe- 
fore stated."  This  was  followed  by  a  specifi- 
cation of  the  method  and  times  of  payment,  in 
which  it  was  agreed  that:  "When  a  com- 
pleted chapter  or  completed  chapters  amount- 


ing to  not  leas  than  125  pages,  to  be  deliver- 
ed to  the  second  party  each  month,  are  so 
delivered,  tbe  second  party  shall  pay  to  the 
first  par^  $2  per  page,  but  be  shall  not  be 
required  to  pay  more  than  $250  in  any  one 
month  prior  to  the  acceptance  by  htm  of  a 
completed  book.  These  advance  payments 
are  to  be  made  as  soon  as  the  completed  chap- 
ters are  delivered  as  above  stated,  but  If, 
after  such  ddlvery  and  payment  tbe  manu- 
script shall  not  be  regarded  by  the  second 
party  as  satisfactory,  no  further  payment 
shall  be  made  until  the  first  party  shall  have 
made  tbe  same  satisfactory  to  the  second 
party.  All  payments  on  account  of  parts  of 
books  are  to  be  treated  as  payments  on  ac- 
count against  the  books  previously  complet- 
ed and  accepted.  They  are  for  accommoda- 
tion of  first  party  only.  After  the  publica- 
tion of  any  book  or  books  prepared  by  tbe 
first  party  under  this  contract  he  shall  at  tbe 
end  of  every  six  months  be  entitled  to  re- 
ceive, and  the  second  party  agrees  to  pay 
him,  an  amount  equal  to  one-sixth  of  the 
net  receipts  from  the  combined  sales  of  all 
books  which  shall  have  been  prepared  by  tbe 
said  first  party  and  published  by  tbe  said  sec- 
ond party  imder  this  contract  less  any  and 
all  payments  previously  made,  s^id  first  par- 
ty and  all  money  then  due  the  second  party 
from  tbe  first  party,  until  tbe  amount  of  $6 
per  page  of  each  book  shall  taave  been  paid, 
after  which  the  first  party  shall  have  no 
right  title  or  Interest  in  said  books  or  the 
receipts  from  the  sale  thereof." 

The  plaintiff  in  his  complaint  alleges  com- 
pletion of  the  work  on  Corporations  and  pub- 
lication thereof  by  the  defendant  the  sale  of 
many  copies  thereof  from  which  the  defendant 
received  large  net  receipts,  the  number  of 
pages  it  contained  (3,469),  for  which  he  had 
been  paid  at  the  rate  of  $2  per  page,  amount- 
ing to  $6,938,  and  that  defendant  has  re- 
fused to  pay  him  any  sum  over  and  alwve 
that  amount,  or  any  sum  In  excess  of  $2  per 
page.  Full  performance  of  the  agreem^t 
on  plaintiff's  part  is  alleged,  except  that  he 
"did  not  totally  abstain  from  the  use  of  In- 
toxicating liquor  during  the  continuance  of 
said  contract:  but  such  use  by.  the  plaintiff 
was  not  excessive  and  did  not  prevent  or  in- 
terfere with  the  due  and  full  performance  by 
tbe  plaintiff  of  all  the  other  stipulations  in 
said  contract"  The  complaint  further  alleges 
a  waiver  on  the  part  of  the  defendant  of  the 
plaintiffs  stipulation  to  totally  abstain  from 
the  use  of  intoxicating  liquors,  as  follows: 
"(12)  That  defendant  waived  plaintifTs 
breach  of  tbe  stipulation  to  totally  abstain 
from  the  use  of  intoxicating  liquors  during 
the  continuance  of  said  contract;  that  long 
prior  to  tbe  completion  of  said  manuscript  on 
Corporations,  and  its  delivery  to  and  accept- 
ance by  the  defendant  tbe  defendant  had  full 
knowledge  and  well  knew  of  plaintiff's  said 
use  of  intoxicating  liquor  during  the  contin- 
uance of  said  contract,  but  nevertheless  ac- 
quiesced In  and  failed  to  object  thereto,  and 
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did  not  terminate  tbe  contract  on  account 
thereof;  that  with  fnll  knowledge  of  said 
breach  by  the  plalntlfl  defendant  continued 
to  exact  and  require  of  the  plaintiff  perform- 
ance of  all  the  other  stipnlatlona  and  condl- 
tiona  of  aald  contract,  and  treated  the  same 
aa  still  in  force,  and  continued  to  receive,  and 
did  receive,  Installmenta  of  manuscript  under 
aald  contract,  and  continued  to  make  and 
did  make  payments  to  plaintiff  by  way  of 
adTancements,  and  finally  accepted  and  pub- 
lished said  manuscript  as  aforesaid ;  that  at 
ao  time  during  the  performance  of  said  con- 
tract by  the  plaintiff  did  the  defendant  noti- 
fy or  Intimate  to  the  plaintiff  that  defendant 
would  Insist  upon  strict  compliance  with  said 
stipulation  to  totally  abstain  from  the  use  of 
intoxicating  liquor,  or  that  defendant  Intend- 
ed to  take  advantage  of  plaintiff's  said 
breach,  and  on  account  and  by  reason  thereof 
refuse  to.  pay  plaintiff  the  royalty  stipulated 
In  said  contract;  that,  on  the  contrary,  and 
with  full  knowledge  of  plalntlfTs  said  use  of 
Intoxicating  liquors,  defendant  repeatedly 
avowed  and  represented  to  the  plaintiff  that 
he  was  entitled  to  and  would  receive  said 
royalty  payment,  and  plaintiff  believed  and 
relied  on  said  representation,  and  In  reliance 
thereon  continued  in  the  performance  of  said 
contract  until  the  time  of  the  breach  thereof 
by  the  defendant,  as  hereinafter  speclflcally 
allied,  and  at  all  times  during  the  writing 
of  said  treatise  on  Ck>rporatlons,  and  after  as 
well  as  before  publication  thereof,  as  afore- 
said, it  was  mutually  understood,  agreed,  and 
intended  by  the  parties  hereto  that,  notwith- 
standing plalntlfTs  said  use  of  intoxicating 
liquors,  he  was  nevertheless  entitled  to  re- 
ceive and  would  receive  said  royalty  as  the 
aame  accrued  under  said  contract."  The  de- 
fendant's breach  of  the  contract  Is  then  al- 
leged, which  Is  claimed  to  consist  In  his  hav- 
ing taken  out  a  copyright  upon  the  plalntlfTs 
work  on  Coiporaticms  in  the  name  of  a  pub- 
lishing company  which  had  no  relation  to  the 
contract,  a'nd  the  relief  asked  for  is  that  the 
defendant  be  compelled  to  account,  and  that 
tbe  copyright  be  transferred  to  the  plaintiff, 
or  that  he  recover  Its  value. 

The  appeal  Is  by  permission  of  the  Appel- 
late Division,  and  the  following  questions 
have  been  certified  to  us:  (1)  Does  the  com- 
plaint herein  state  facts  suflScIent  to  con- 
stitute a  cause  of  action?  (2)  Under  the 
terms  of  the  contract  alleged  in  the  com- 
plaint, is  the  plalntlfTs  total  abstinence 
from  the  use  of  intoxicating  liquors  a  condi- 
tion precedent  which  can  be  waived  so  as  to 
render  defendant  liable  upon  tbe  contract 
notwithstanding  plaintiff's  use  of  Intoxicating 
liquors?  (3)  Does  the  complaint  herein  al- 
lege facts  constituting  a  valid  and  effective 
waiver  of  plaintiff's  nonperformance  of  such 
condition  precedent? 

William  B.  Hale,  for  appellant  H.  V. 
Butherford,  for  respondent. 


WERNER,  J.  (after  stating  the  facts  as 
above).  The  contract  before  us,  stripped  of 
all  superfluous  verbiage,  binds  the  plaintiff 
to  total  abstention  from  the  use  of  intoxi- 
cating liquors  during  the  continuance  of  the 
work  which  he  was  employed  to  do.  The 
stipulations  relating  to  the  plalntlfTs  com- 
pensation provide  that  if  he  does  not  observe 
this  condition  he  is  to  be  paid  at  the  rate 
of  $2  per  page,  and  if  he  does  copiply  there- 
with he  is  to  receive  $6  per  page.  The  plain- 
tiff has  written  one  book  under  the  contract, 
known  as  "Clark  &  Marshall  on  Corporations," 
which  has  been  accepted,  published,  and  copies 
sold  In  large  numbers  by  the  defendant.  The 
plaintiff  admit&that  while  he  was  at  work  on 
this  book  he  did  not  entirely  abstain  from  the 
use  of  intoxicating  liquors.  He  has  been  paid 
only  |2  per  page  for  the  work  he  has  done. 
He  claims  that,  despite  his  breach  of  this  con- 
dition, he  Is  entitled  to  the  fnll  compensation 
of  $6  per  page,  because  the  defendant,  with 
full  knowledge  of  plaintiff's  nonobservance  of 
this  stipulation  as  to  total  abstinence,  has 
waived  the  breach  thereof  and  cannot  now 
insist  upon  strict  performance  in  this  regard. 
This  plea  of  waiver  presents  the  underlying 
question  which  determines  the  answers  to  the 
questions  certified. 

Briefly  stated,  the  defendant's  position  Is 
that  the  stipulation  as  to  plalntlfTs  total 
abstinence  is  the  consideration  for  the  pay- 
ment of  the  difference  between  $2  and  $6  per 
page,  and  therefore  could  not  be  waived  ex- 
cept by  a  new  agreement  to  that  effect  based 
upon  a  good  consideration ;  that  the  so-called 
waiver  alleged  by  the  plaintiff  is  not  a  waiv- 
er, but  a  modification  of  the  contract  in  re- 
spect of  its  consideration.  The  plaintiff,  on 
the  other  hand,  argues  that  the  stipulation 
for  his  total  abstinence  was  merely  a  condi- 
tion precedent.  Intended  to  work  a  forfeiture 
of  the  additional  compensation  In  case  of  a 
breach,  and  that  It  could  be  waived  without 
any  formal  agreement  to  that  effect  based 
upon  a  new  consideration. 

The  subject-matter  of  the  contract  was  the 
writing  of  books  by  the  plaintiff  for  the  de- 
fendant. The  duration  of  the  contract  was 
the  time  necessary  to  complete  them  all. 
The  work  was  to  be  done  to  the  satisfaction 
of  the  defendant,  and  the  plaintiff  was  not 
to  write  any  other  books  except  those  cover- 
ed by  the  contract,  unless  requested  so  to 
do  by  the  defendant,  in  which  latter  event 
he  was  to  be  paid  for  that  particular  work 
by  the  year.  The  compensation  for  the  work 
specified  in  the  contract  was  to  be  $6  per 
page,  unless  the  plaintiff  failed  to  totally 
abstain  from  the  use  of  intoxicating  liquors 
during  the  continuance  of  the  contract,  in 
which  event  he  was  to  receive  only  $2  per 
page.  That  is  the  obvious  import  of  the 
contract  construed  in  the  light  of  the  pur> 
pose  for  which  it  was  made,  and  in  accord- 
,  ance  with  the  ordinary  meaning  of  plain 
language.    It  Is  not  a  contract  to  write  booka 
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in  order  that  the  plaintiff  shall  keep  Bobet, 
but  a  contract  containing  a  stipulation  that 
he  shall  keep  sober  so  that  be  may  write 
satisfactory  books.  When  we  view  the  con- 
tract from  this  standpoint,  it  will  readily  be 
perceived  that  the  particular  stipulation  Is 
not  the  consideration  for  the  contract,  but 
simply  one  of  its  conditions  which  fits  In 
with  those  relating  to  time  and  method  of 
delivery  of  manuscript,  revision  of  proof, 
citation  of  cases,  assignment  of  copyrights, 
keeping  track  of  new.  cases  and  citations  for 
new  editions,  and  other  details  which  might 
be  waived  by  the  defendant,  if  he  saw  flt  to 
do  so.  This  is  made  clear,  it  seems  to  us, 
by  the  provision  that,  "in  consideration  of 
the  above  promises,"  the  defendant  agrees  to 
pay  the  plaintiff  $2  per  page  on  each  book 
prepared  by  him,  and  if  he  "abstains  from 
the  use  of  Intoxicating  liquor  and  otherwise 
fulfills  his  agreements  as  hereinbefore  set 
forth,  he  shall  be  paid  an  additional  $4  per 
page  in  manner  hereinbefore  stated."  The 
con]i)enBation  of  $2  per  page,  not  to  exceed 
$250  per  month,  was  an  advance  or  partial 
paymrait  of  the  whole  price  of  ^  per  page, 
and  the  payment  of  the  two-thirds,  which 
was  to  be  withheld  pending  the  performance 
of  the  contract,  was  simply  made  contingent 
upon  the  plaintiff's  total  abstention  from  the 
use  of  Intoxicants  during  the  life  of  the 
contract  It  Is  possible,  of  course,  by  seg- 
regating that  clause  of  the  contract  from 
the  context,  to  give  it  a  wider  meaning  and 
a  different  aspect  than  it  has  when  read  in 
conjunction  with  other  stipulations;  but 
this  is  also  true  of  other  paragraphs  of  the 
contract  The  paragraph,  for  instance,  which 
provides  that  after  the  publication  of  any  of 
the  books  written  by  the  plaintiff  he  Is  to  re- 
ceive an  amount  equal  to  one-sixth  of  the 
net  receipts  from  the  combined  sales  of  all 
the  books  which  shall  have  been  published  by 
the  defendant  under  the  contract  less  any 
and  all  payments  previously  made,  "until 
the  amount  of  $6  per  page  of  each  book  shall 
have  been  paid,  after  which  the  first  party 
(plaintiff)  shall  have  no  right  title,  or  inter- 
est in  said  books  or  the  receipts  from  the 
sales  thereof."  That  section  of  the  contract 
standing  alone,  would  indicate  that  the  plain- 
tiff was  to  be  entitled,  in  any  event  to  the 
$6  per  page  to  be  paid  out  of  the  net  receipts 
of  the  copies  of  the  book  sold.  The  contract 
read  as  a  whole,  however,  shows  that  it  Is 
modified  by  the  preceding  provisions,  making 
the  compensation  in  excess  of  the  $2  per  page 
dependent  upon  the  plaintiff's  total  absti- 
nence, and  upon  the  performance  by  him  of 
the  other  conditions  of  the  contract  It  is 
obvious  that  the  parties  thought  that  the 
plaintiff's  normal  work  was  worth  $6  per 
page.  That  was  the  sum  to  be  paid  for  the 
work  done  by  the  plaintiff,  and  not  for  total 
abstinence.  If  the  plaintiff  did  not  keep  to 
the  condition  as  to  total  abstinence,  he  was 
to  lose  part  of  that  sum.  Precisely  the  same 
situation  would  hare  risen  If  the  plaintiff 


had  disregarded  any  of  the  other  essential 
conditions  of  the  contract  The  fact  that 
the  particular  stipulation  was  emphasized 
did  not  change  its  character.  It  was  still  a 
condition  which  the  defendant  could  have  in- 
sisted upon,  as  he  has  apparently  done  in 
regard  to  same  others,  and  one  which  he- 
oould  waive  Just  as  he  might  have  waived 
those  relating  to  the  amount  of  the  advance 
payments,  or  the  number  of  pages  to  be  writ- 
ten each  month.  A  breach  of  any  of  the  sub- 
stantial conditions  of  the  contract  would 
have  entailed  a  loss  or  forfeiture  similar  to 
tbfit  consequent  upon  a  breach  of  the  one  re- 
lating to  total  abstinence,  in  case  of  the  de- 
fendant's insistence  upon  his  right  to  take 
advantage  of  them.  This,  we  think,  is  the 
fair  interpretation  of  the  contract  and  it 
follows  that  the  stipulation  as  to  the  plaln- 
tlfTs  total  abstinence  was  nothing  more  nor 
less  than  a  condition  precedent  If  that  con- 
clusion is  well  founded,  there  can  be  no  es- 
cape from  the  corollary  that  this  condition 
could  be  waived;  an4,  if  it  wi^s  waived,  the 
defendant  is  clearly  not  in  a  position  to  in- 
aist  upon  the  forfeiture  which  his  waiver 
was  intended  to  annihilate.  The  forfeiture 
must  stand  or  fall  with  the  condition.  If 
the  latter  was  waived,  the  former  is  no  long- 
er k  part  of  the  contract  Defendant  still 
has  the  right  to  counterclaim  for  any  dam- 
ages which  he  may  have  sustained  in  conse- 
quence of  the  plaintiff's  breach,  but  he  can- 
not insist  ui>on  strict  performance.  Dunn  v. 
Steubing,  120  N.  T.  232,  24  Jf.  E.  315;  Parks 
V.  Franco-American  leading  Co.,  120  N.  I. 
51,  56,  23  N.  E.  096 ;  Brady  v.  Cassldy,  145 
N.  T.  171,  89  N.  K.  814. 

This  whole  discussion  is  predicated,  of 
course,  upcm  the  theory  of  an  express  waiver. 
We  assume  that  no  waiver  could  be  implied 
from  the  defendant's  mere  acceptance  of  the 
books  and  his  payment  of  the  sum  of  $2  per 
page  without  objection.  It  was  the  defend- 
ant's duty  to  pay  that  amount  in  any  event 
after  acceptance  of  the  work.  The  plalntifT 
must  stand  upon  his  all^ation  of  an  express 
waiver,  and  if  he  falls  to  establish  that  h» 
cannot  maintain  his  action. 

The  theory  upon  which  the  defendant's 
attitude  seems  to  be  based  is  that  even  if  he 
has  represented  to  the  plaintiff  that  he  would 
not  Insist  upon  the  condition  that  the  latter 
should  observe  total  abstinence  from  intoxi- 
cants, he  can  still  refuse  to  pay  the  full  con- 
tract price  for  his  work.  The  inequity  of 
this  position  becomes  apparent  when  we  con- 
sider that  this  contract  was  to  run  for  a 
period  of  years,  during  a  large  portion  of 
which  the  plaintiff  was  to  be  entitled  only 
to  the  advance  payment  of  $2  per  page;  the 
balance  being  contingent  among  other  things, 
upon  publication  of  the  books  and  returns 
from  sales.  Upon  this  theory  the  defendant 
might  have  waived  the  condition  while  the 
first  book  was  in  process  of  production,  and 
yet  when  the  whole  work  was  completed,  he 
would  still  be  in  a  position  to  Insist  upon  the 
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forfeiture  becacne  tiiere  had  not  been  Btxict 
performance.  Such  a  sltnation  Is  possible  In 
a  case  where  the  subject  of  the  waiver  Is  the 
y&rj  consideration  of  a  contract  (Organ  v. 
Stewart,  60  N.  Y.  418,  420),  but  not  where 
the  waiver  redates  to  something  that  can  be 
waived.  In  the  case  at  bar,  as  we  have  seen, 
the  waiver  Is  not  of  the  consideration  or  snb- 
Ject-matter,  but  of  an  incident  to  the  method 
of  performance.  The  consideration  remains 
the  same.  The  defendant  has  had  the  work 
he  bargained  for,  and  it  Is  alleged  that  he 
has  waived  one  of  the  conditions  as  to  the 
manner  In  which  it  was  to  have  been  done. 
He  might  have  insisted  upon  literal  perform- 
ance, and  then  he  could  have  stood  upon  the 
letter  of  his  contract  If,  however,  he  has 
waived  that  incidental  condition,  he  has 
created  a  situation  to  which  the  doctrine  of 
waiver  very  precisely  applies. 

The  cases  which  present  the  most  familiar 
phases  of  the  doctrine  of  waiver  are  those 
which  have  arisen  out  of  litigation  -over  bi- 
mrance  policies  where  the  defendants  have 
claimed  a  forfeiture  because  of  the  breach  of 
aome  condition  in  tiK  contract  (Insurance  Oo. 
r.  Norton,  96  V.  S.  284,  24  L.  Ed.  689;  Titus 
r.  Olens  Falls  Ins.  Co.,  81  N.  Y.  410;  Kiernan 
r.  Dutchess  Co.  Mut.  Insurance  Co.,  150  N. 
1.  190,  44  X.  B.  698),  but  it  la  a  doctrine  of 
general  application  which  is  confined  to  no 
particular  class  of  cases.  ▲  "waiver"  has 
been  defined  to  be  the  intentional  relinquish- 
ment of  a  known  right  It  is  voluntary  and 
Implies  an  election  to  dispense  with  some- 
thing of  value,  or  forego  some  advantage 
which  the  party  waiving  It  ml^t  at  Its  op- 
tion have  demanded  or  inalsted  upon  (Herman 
on  Est<H>pel  &  Res  Adjodicata,  vol.  2,  p.  954; 
Gowenhoven  v.  BaU,  IIS  N.  Y.  234,  23  N.  B. 
470),  and  this  definition  is  supported  by  many 
cases  in  this  and  other  states.  In  the  recent 
ease  of  Draper  v.  Oavego  Co.  Fire  B.  Ass'n, 
190  N.  Y.  12,  16,  82  N.  E.  766,  Chief  Judge 
Cnllen,  In  speaking  for  the  court  upon  this 
subject  said :  "While  that  doctrine  and  the 
doctrine  of  equitable  estoppel  are  often  con- 
fused in  Insurance  litigation,  there  is  a  clear 
distinction  between  the  two.  A  'waiver'  is 
the  voluntary  abandonment  or  relinquishment 
by  a  itarty  of  some  right  or  advantage.  As 
said  by  my  Brother  Vann  in  the  Kiernan 
Case,  190  N.  Y.  190,  44  N.  B.  698:  The  law 
of  waiver  seems  to  be  a  technical  doctrine, 
Introduced  and  applied  by  the  court  for  ttie 
porpoae  of  defeating  forfeitures.  *  •  « 
While  the  principle  may  not  be  easily  cla8sl> 
fled,  it  is  well  established  that  if  the  words 
and  acts  of  the  insurer  reasonably  Justify  the 
oonduaiOQ  that  with  full  knowledge  of  all 
the  facts  it  Intended  to  abandon  or  not  to 
Insist  upon  the  particular  defense  afterwards 
relied  upon,  a  verdict  or  finding  to  that  efl^ect 
establishes  a  waiver,  which,  if  it  once  exists, 
can  never  be  revoked.'  The  doctrine  of  equi- 
table estc^ipel,  or  estoppel  in  pals,  is  that  a 
paity  may  be  precluded  by  his  acts  and  con- 
duct from  asserting  a  right  to  tlie  detriment 


of  another  party  who,  entitled  to  rely  on  sach 
conduct,  has  acted  upon  it  •  *  *  As  al- 
ready said,  the  doctrine  of  waiver  Is  to  re- 
lieve against  forfeiture.  It  requires  no  con- 
sideration for  a  waiver,,  nor  any  prejudice  or 
Injury  to  the  other  party."  'To  the  same  ef- 
fect, see  Knarston  v.  Manhattan  Life  Ins.  Co., 
140  Cal.  67,  73  Pac.  740. 

It  remains  to  be  determined  whether  the 
plaintiff  has  alleged  facta  which,  if  proven, 
will  be  sufiScient  to  establish  his  claim  of  an 
express  waiver  by  the  defendant  of  the  plaln- 
tifTs  breach  of  the  condition  to  observe  total 
abstinence.  In  the  12tb  paragraph  of  the 
complaint,  the  plaintiff  alleges  facts  and  cir- 
cumstances which  we  think,  if  established, 
would  prove' defendant's  waiver  of  plalntUTs 
performance  of  that  contract  stipulation. 
These  facts  .and  circumstances  are  that  long 
before  the  plaintiff  had  completed  the  manu- 
script of  the  first  book  undertaken  under  the 
contract,  the  defendant  had  full  knowledge 
of  the  plaintlfTs  nonobservance  of  that  stipu- 
lation, and  that  with  such  knowledge  he  not 
only  accepted  the  completed  manuscript  with- 
out objection,  but  "repeatedly,  avowed  and 
represented  to  the  plaintiff  that  he  was  en- 
titled to  and  would  receive  said  royalty  pay- 
ments (L  e,  the  additional  $4  per  page),  and 
plaintiff  believed  and  relied  upon  such  rep- 
resentations, •  •  *  and  at  all  times  dur- 
ing the  writing  of  said  treatise  on  Corpora- 
tions, and  after  as  well  aa  before  publication 
thereof  as  aforesaid.  It  was  mutually  under- 
stood, agreed,  and  Intended  by  the  parties 
hereto  that,  notwithstanding  plaintlfTs  said 
nse  of  Intoxicating  liquors,  he  wits  neverthe- 
less entitled  to  receive  and  would  receive  said 
royalty  as  the  same  accrued  under  said  con- 
tract" The  demurrer  not  only  admits  the 
truth  of  these  allegations,  but  also  all  that 
can  by  reasonable  and  fair  intendment  be  im- 
plied therefrom.  Marie  v.  Garrison,  S3  N.  Y. 
14;  Standard  Fashion  Go.  v.  Siegel-Cooper 
Co.,  157  N.  Y.  60,  51  N.  E.  408,  43  L.  R.  A. 
854,  68  Am.  St  Rep.  749;  Ahrens  v.  Jones, 
169  N.  Y.  565,  559,  62  N.  D.  666,  88  Am.  St 
Rep.  620.  Under  the  modern  rule,  pleadings 
are  not  to-be  construed  a^^alnst  the  pleader, 
but  averments  which  sufficiently  point.ipnt 
the  nature  of  the  plaintiff's  claim  argder 
flclent  if  under  them  he  would  be  e^  for 
to  give  the  necessary  evidence.  Rochester  en 
Co.  V.  Robinson,  133  N.  Y.  242,  246,  30  N;4 
1008 ;  Coatsworth  v.  Lehigh  Valley  R.  R.  Co., 
156  N.  Y.  451,  61  N.  E.  301.  Tested  by  these 
rules,  we  think  it  cannot  be  doubted  that  the 
allegations  contained  in  the  twelfth  para- 
graph of  the  complaint  if  proved  upon  the 
trial,  would  be  sufficient  to  establish  an  ex- 
press waiver  by  the  defendant  of  the  stipula- 
tion in  regard  to  plaintlfTs  total  abstlnehce. 

The  three  questions  certified  should  be  an- 
swered in  the  afl^mative,  the  order  of  the 
Appellate  Division  reversed,  the  interlocutory 
Judgment  of  the  Special  Term  affirmed,  with 
costs  in  both  courts,  and  the  defeiidant  be 
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permitted  to  answer  the  complaint  within  20 
days  upon  payment  of  costs. 

OULLEN,  a  3.,  and  EDWARD  T.  BART- 

liBTT,    HAIGHT,    VANN,    HISCOCK,    and 
CHASE,  JJ.,  coiicur. 

Order  rereraed,  ete. 


(m  N.  Y.  276) 

can  or  MT.  VERNON  T. 


BRETT  et  aL 


(Court  of  Appeals  of  New  Xork.    Oct  23, 
1908.) 

1.  Municipal  Cobpobatiohs  (i  978*)— Rx- 
Oxiv£BS  OF  Taxes— Bonds— LiKNS. 

IJawa  1992,  p.  330,  c.  182,  {  27,  ret^uires 
the  receiver  of  taxes  of  Mt.  Vernon  to  give  a 
bond  "before  assuming  his  duties,"  "in  a  sum 
not  less  than  $20,000  to  be  fixed  by  the  coun- 
cil," which  bond  must  be  approved  by  the  coun- 
cil and  filed  with  the  clerk.  Section  44  re- 
quires the  receiver  "within  fifteen  days  after 
his  election"  to  give  a  bond  for  "$20,000,"  "to 
be  approved  and  filed  before  he  assumes  his 
duties,  and  makes  the  bond  a  lien  oh  his  and 
his  sureties'  land.  Public  Officers  Law  (Laws 
1892,  p.  1656,  c.  681),  g  11,  validates  certain  de- 
fective bouud  as  to  the  sureties'  personal  lia- 
bility: Section  %2  makes  sureties  liable  for 
antecedent  acts  of  the  principal.  Section  15 
(Laws  1894,  p.  841,  c.  403),  validates  acts  of 
de  facto  officers.  A  receiver  gave  a  bond  for 
$25,000  as  fixed  by  the  council,  it  being  execut- 
ed, approved,  and  filed  according  to  section 
27,  and  not  according  to  section  44.  Held, 
that  the  bond  was  not  a  lien  on  the  sureties' 
land  for  failing  to  conform  to  section  44 ;  the 
public  officers  law  not  giving  a  lien  on  the  sure- 
ties' property. 

[Eld.   Note.— For  other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  S  978.*] 

2.  Bonds  (S  62*)— Lixn  dfon  Land— Requi- 
sites. 

No  bond  Is  a  Hen  on  the  promisor's  proper- 
ty, unless  expressly  made  so  by  statute  or  cove- 
nant. 

[Ed.  Note.— FcM"  other  cases,  see  Bonds.  Dec. 
Dig.  §  62.*]  ^ 

3.  Officebs  (i  124*)— Bonds— Statutes— CoK- 

BTBUCTION, 

Under  the  rule  of  strict  construction  Pub- 
lic Officers  Law  (Laws  1892,  p.  1656,  c.  681,  as 
amended  by  Laws  1891,  p.  841,  c.  403),  validat- 
ing defective  official  bonds,  cannot  be  judicial- 
ly extended  by  implication  beyond  the  letter  of 
its  command. 

[Ed.  Note. — For  other  cases,  see  Qfficera,  Cent. 
Dig.  {  218;   Dec.  Dig.  |  124.*] 

.;;'"*  FFicuBS   (J    124*)  —  Bonds  —  Statutes  — 

tWT   W..?8TBUCnON. 

$6  pest,  statute 'making  an  official  bond  a  lien 
of  tty'  *^^  obligors'  land,  though  neither  filed  nor 
vjrded,  where  evidence  of  liens  on  lands  is 
J^^^pt,  should  be  strictly  construed. 

[M.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  S  218;    Dec  Dig.  <  124.*] 

Ik  Bonds  (|  50*)— Common -Law  and  Statu- 
tobt  Bonds  Distinouishzd  —  "Common- 
Law  Bonds"— "Statutobt  Bonds." 

"Common-law  bonds"  and  "statutory  bonds" 
are  to  be  distinguished,  in  that  the  latter  con- 
form to  a  statute,  while  the  former  do  not, 
though  so  Intended. 

XEd.  Note. — For  other  cases,  see  Bonds,  Cent. 
Dig.  {  53 ;    Dec.  Dig.  }  50.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6649.] 


6.  Bonds  (8  50*)— Statutobt  Bonds— Appli- 

OATioN  TO  Statute. 

When  each  of  two  sections  of  equal  force 
in  the  same  statute  provides  for  a  bond,  and  the 
provisions  are  at  variance,  the  language  of  the 
bond  must  determine  under  which  section  it 
was  given. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  {  53;    Dec.  Dig.  |  60.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  the  City  of  Mount  Vernon 
against  John  H.  Brett  and  others.  From  a 
Judgment  of  the  Appellate  Division,  Second 
Department  (115  App.  Div.  882,  100  N.  Y. 
Supp.  1110),  affirming  a  judgment-  for  plain- 
tiff, defendants  Andrew  M.  Kenlon  and  oth- 
ers appeal.    Reversed,  and  new  trial  granted. 

This  action  was  brought  to  fix  the  amount 
due  the  plaintiff  upon  a  bond  given  by  John 
H.  Brett,  as  principal,  and  his  sureties,  five 
In  number,  to  secure  the  faithful  discharge 
by  him  of  the  duties  of  his  office  as  receiver 
of  taxes  and  assessments  of  the  city  of  Mt 
Vernon,  to  establish  the  same  as  a  lien  upon 
certain  real  property  belonging  to  the  obli- 
gors when  the  bond  was  filed,  and  to  foreclose 
the  same.  Brett  made  default,  but  varloua 
defendants  answered,  some  of  :them  allegins 
that  they  were  subsequent  purchasers  or  In- 
cumbrancers for  full  value,  in  good  faith  and 
without  actual  notice,  of  certain  parcels  of 
the  land  in  question.  J<din  H.  Brett  was 
elected  receiver  of  taxes  and  assessments  of 
the  city  of  Mt  Vernon  on  the  16th  of  May, 
1898,  for  the  term  of  two  years,  commenc- 
ing on  the  15th  of  June  In  that  year.  Ha 
took  the  oath  of  office  prescribed  by  law  on 
the  24th  of  May,  and  between  that  date  and 
the  15th  of  June,  when  he  entered  upon  the 
duties  of  his  office,  the  common  council  fixed 
the  penalty  of  his  official  bond  at  the  sum 
of  $25,000. '  The  bond  In  question,  dated  and 
acicnowledged  on  tbe  IStb  of  June,  was  "ao- 
cepted"  by  tbe  common  council  on  the  6th 
of  July,  was  filed  with  the  dty  derk  on  the 
27tb  of  July,  and  approved  by  the  common 
council  on  tbe  2d  of  August  1898.  It  was 
never  filed  in  the  office  of  the  clerk  of  the 
county  In  which  the  city  of  Mt  Vernon  Is 
situated,  and  was  neither  recorded  nor  In- 
dexed by  the  city  clerk,  and  no  book  was 
kept  by  him  for  either  purpose.  In  May, 
19(X),  Brett  was  re-elected  to  said  office  for 
the  further  term  of  two  years,  but  he  failed 
to  qualify,  or  to  give  any  bond  for  that  term, 
although  he  continued  to  act  as  receiver 
'until  June  15,  1902,  when  his  successor,  who 
had  been  duly  elected,  qualified  and  assumed 
the  duties  of  the  office.  Between  the  15th  at 
June,  1898,  and  the  14tb  of  June,  1900,  Brett, 
as  receiver,  collected  taxes  belonging  to  the 
dty  to  the  amoont  of  $18,765.25,  and  con- 
verted the  same  to  his  own  use.  Between  the 
15th  of  June,  1900,  and  the  14th  of  June. 
1902,  he  collected  and  converted  the  further 
sum  of  $5,592.55,   and  between  the  11th  ot 
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April,  1889,  and  the  14tli  of  June,  1900,  the 
sum  of  $717.09,  but  whether  that  Bnni  was 
conyerted  before  or  after  June  15,  1900, 
does  not  appear.  The  trial  Justice  found 
that  Brett  and  his  sureties  owned  19  differ- 
ent parcels  of  land  situate  In  the  city  of  Mt 
Vernon  on  the  day '  that  said  bond  was  filed  ; 
that  after  that  date,  and  before  the  notice 
of  pendency  herein  was  filed,  all  of  said  par- 
cels were  eonreyed  to  certain  of  the  defend- 
ants for  fidl  value,  without  actual  knowledge 
and  upon  the  usual  searches  made  by  at- 
torneys, who  faOed  to  find  said  bond.  Judg- 
ment was  rendered,  fixing  the  amount  due  on 
the  bond  at  the  sum  of  $25,000,  with  Interest 
thereon  from  April  9,  1903,  the  date  when 
the  action  was  commenced,  adjudging  said 
sum  a  Iten  on  each  of  said  parcels  of  land, 
and  directing  that  as  many  thereof  be  sold, 
in  the  inverse  order  of  alienation,  as  would 
make  the  amount  so  found  due,  with  costs 
and  an  extra  allowance.  '  The  sureties,  as 
well  as  the  defendants,  who  claim  to  be  sub- 
seqaent  lienors  or  purchasers  for  value,  and 
without  notice,  appealed  from  said  judgment 
to  the  Appellate  Division,  which  affirmed  the 
same,  on  its  opinion  rendered  upon  a  demur- 
rer to  the  complaint  Those  defendants  now 
come  here. 

Joseph  S.  Wood  and  Odell  B.  Tompkins, 
for  appellants.  J.  Mortimer  Bell,  for  re- 
spondent. 

VANN,  3.  (after  stating  the  facts  as 
above).  The  city  of  Mt  Vernon  was  Incor* 
porated  on  the  22d  of  March,  1892,  by  chap- 
ter 182,  p.  356,  of  the  laws  passed  in  that 
year.  By  section  15  it  Is  provided  that  every 
person  elected  or  appointed  to  any  office, 
before  entering  upon  the  same,  shall  take 
the  oath  of  office  prescribed  by  the  Consti- 
tution, and  that  "every  person  so  elected  or 
appointed  who  neglects,  for  fifteen  days 
after  his  election  or  appointment,  to  give  the 
bond  or  security  required  by  law,  or  by  the 
common  council  under  this  act,  or  to  take 
and  file  said  oath  of  office,  shall  be  deemed 
to  have  declined  the  office,  and  It  shall  be 
vacant." 

Other  sections,  regarded  as  material  on 
this  appeal,  are  as  follows: 

"Sec.  16.  Every  officer  shall  hold  his  term 
of  office  until  his  successor  shall  have  been 
elected  or  apjwlnted,  and  shall  have  qualified, 
unless  his  office  has  become  vacant,  as  pro- 
vided In  this  act" 

"Sec.  27.  The  receiver  of  taxes  and  assess- 
ments ahkll  hold  office  for  two  years.  Be- 
fore entering  upon  the  duties  of  his  office  he 
shall  enter  Into  a  bond  to  the  dty  of  Mount 
Venum  In  such  penal  sum  as  shall  be  fixed 
by  the  common  council,  but  which  shall  not 
be  less  than  twenty  thousand  dollars,  which 
bond  must  be  approved  by  the  common  coun- 
cil and  filed  In  the  office  of  the  city  clerk." 

"Sec  44.  The  receiver  of  taxes  and  assess- 


ments within  fifteen  days  after  his  election, 
shall  make  and  execute  as  such  a  bond  to  the 
city  of  Mount  Vemmi,  with  sufficient  sure- 
ties, who  shall  be  freeholders  within  and 
residents  of  the  city,  In  a  penal  sum  of  twen- 
ty thousand  dollars,  conditioned  for  the 
faithful  discbarge  of  his  duties,  and  that 
he  will  account  for  and  pay  over  all  mon- 
eys received  by  him  as  such  receiver,  which 
bond  must  be  approved  by  the  common  coun- 
cil and  filed  with  the  dty  clerk  before  he 
enters  upon  the  duties  of  his  office.  Such 
bond  shall  be  a  lien  upon  the  real  estate  of 
the  said  receiver  and  his  respective  sureties, 
until  canceled  and  discharged.  The  salary 
of  the  receiver  of  taxes  and  assessments  shall 
be  at  the  rate  of  two  thousand  dollars  per 
year." 

The  following  Is  a  copy  of  the  bond  in 
question:  "Know  all  men  by  these  presents: 
That  we,  John  H.  Brett,  as  principal,  and 
Andrew  M.  Kenlon,  Patrick  H.  Sharkey, 
John  J.  Fay,  Henry  Palm  and  Peter  Sheri- 
dan, as  sureties,  are  held  and  firmly  bound 
unto  the  city  of  Mount  Vernon  In  the  penal 
sum  of  twenty-five  thousand  dollars,  to  be 
paid  to  the  said  dty  of  Mount  Vernon  for 
which  payment  well  and  truly  to  be  made  we 
jointly  and  severally  bind  ourselves,  our  and 
each  of  our  heirs,  executors  and  adminis- 
trators firmly  by  these  presents.  Sealed  with 
our  seals,  and  dated  the  15th  day  of  June  in 
the  year  of  our  Lord  one  'thousand  eight 
hundred  and  ninety-eight  Whereas,  the 
above  bonnden  John  H.  Brett,  has  lately  been 
elected  to  the  office  of  receiver  of  taxes  and 
assessments  of  the  dty  of  Mount  Vempn. 
Now  the  condition  of  the  above  obligation  Is 
such,  that  If  the  said  John  H.  Brett  as  re- 
ceiver of  taxes  and  assessments  shall  well 
and  faithfully  dlsdiarge  the  duties  of  bis 
office  and  account  for  and  pay  over  all  mon- 
eys received  by  him  as  such  receiver  then 
the  above  obligation  to  be  void,  else  to  re- 
main In  full  force  and  virtue."  Such  bond 
at  the  date  thereof  was  signed,  sealed,  and 
acknowledged  by  the  obligors  therein  named. 

It  is  unnecessary  for  us  to  dedde  whether 
the  Legislature  intended  that  two  bonds 
should  be  given,  one  under  section  27,  and  the 
other  under  section  44,  or  whether  It  meant 
that  the  common  coundl  should  elect  under 
which  section  the.  bond  should  be  drawn,  for 
the  bond  In  question,  as  we  think,  was  given 
under  the  earlier  section  only.  When  read 
in  connection  with  the  public  officers'  Jaw, 
to  which  we  shall  presently  allude,  it  substan- 
tially conforms  to  section  27,  but  whether 
read  with  or  without  that  act  It  falls  to  con- 
form to  section  44.  It  was  given  before  the 
receiver  entered  upon  the  duties  of  his  pffice, 
in  the  penal  sum  of  $25,000,  which  had  been 
duly  fixed  by  the  common  council.  It  was 
approved  by  that  body  48  days  after  the  re- 
ceiver entered  upon  his  duties,  and  filed  with 
the  city  clerk  42  days  after  that  date.  Sec- 
tion 44  requires  that  the  bond  shall  be  given  . 


Digitized  by 


Google 


8 


86  NORTHEASTBRN  BJiPOKTBR. 


(N.t. 


witbin  15  days  after  tbe  election  of  the  re- 
ceiver, In  the  penal  sum  of  $20,000,  and  ap- 
proved by  the  common  conndl,  and  filed  with 
the  city  clerk  before  the  receiver  enters  upon 
the  duties  of  his  office.  "Such  bond,"  as  that 
section  further  provides,  "shall  be  a  lien  ui>- 
on  the  real  estate  of  the  said  receiver  and  bis 
respective  sureties  until  canceled  and  dis- 
charged." The  bond  in  question  was  not  giv- 
en by  the  receiver  vrithln  15  days  after  his 
election,  bnt  it  vas  given  before  be-  entered 
upon  the  duties  of  his  office.  It  was  not  giv- 
en in  the  penal  sum  ot  $20,000,  which  is  un- 
alterably fixed  by  the  L^islature  in  section 
44,  but  was  given  for  the  sum  of  $25,000,  tbe 
amount  fixed  by  the  common  council,  pursu- 
ant to  the  authority  of  section  27,  which  does 
not  name  the  penalty,  but  authorizes  the  com- 
mon council  to  determine  It,  subject  to  the 
limitation  that  it  cannot  be  for  a  sum  less 
than  $20,000.  It  is  further  to  be  observed 
that  section  27  provides  for  a  bond  which 
must  be  filed  in  the  office  of  the  city  clerk 
without  specifying  the  time,  while  section 
44  requires  a  bond  that  must  be  filed  before 
the  receiver  enters  upon  the  performance  of 
bis  duties.  Section  27  contains  no  provision 
that  the  bond  shall  be  a  lien  upon  the  lands 
of  the  bondsmen,  while  Section  44  makes  the 
bond  a  lien  upon  the  real  estate  of  both  prin- 
cipal and  sureties  until  it  is  canceled  and  dis- 
charged, although  there  is  no  provision  that 
the  lien  shall  be  specified. in  the  bond  itself. 

To  summarize  the  chief  differences,  the 
bond  was  given  for  $25,000  as  authorized  by 
section  27,  and  not  for  $20,000,  as  required 
by  qeetlon  44.  It  was  executed  on  the  15th 
of  June,  the  day  when  the  receiver  assumed 
duty,  «s  provided  by  section  27,  but  not  with- 
in 15  days  after  his  election,  as  provided  by 
section  44.  It  was  approved  and  filed  with- 
in the  period  permitted  by  section  27,  but  not 
before  the  officer  entered  upon  the  duties  of 
his  office,  as  prescribed  by  section  44.  These 
provl8i(M]a  of  the  two  sectlonB  are  equally 
specific,  so  that  the  mle  that  the  particular 
controls  the  general  does  not  apply.  When 
the  Legislature  commanded,  through  section 
44,  that  a  bond  should  be  given  In  the  penal 
sum  of  $20,000,  no  more  and  no  less,  and  con- 
ferred no  power  upon  the  common  council 
to  increase  or  diminish  the  amount,  the  ex- 
press command  was  not  met  by  giving  a  bond 
for  $25,000.  Section  27  Is  the  only  section 
In  the  charter  that  authorizes  the  common 
council  to  fix  the  penalty  of  the  bond.  The 
common  council  duly  fixed  it  at  the  sum  of 
$25,000,  and  the  bond  was  so  written.  As  It 
conforms  to  section  27,  but  does  not  conform 
to  section  44,  why  should  It  be  held  that  it 
was  given  under  the  latter,  and  not  under 
the  former?  The  «ity  could  have  no  lien 
without  'Conforming  to  the  section  which  pro- 
vides for  a  lien.  If  It  desired  a  lien,  it  should 
have  Insisted  upon  a  bond  for  $20,000,  the 
only  amount  which,  as  the  Legislature  pro- 
vided, could  become  a  Hen.    As  It  exacted  a 


bond  with  a  larger  pmalty,  the  sureties  are 
bound  only  by  the  language  of  the  bond,  and 
the  language  of  the  section  which  provides  for 
a  larger  penalty,  supplemented  by  the  lan- 
guage of  the  public  officers  law.  The  bonds- 
men did  not  subject  their  property  to  a  Hen 
by  signing  a  bond  which  did  not  provide  for 
a  lien,  and  which  was  given  under  a  section 
of  the  charter  that  does  not  create  a  lien. 
All  the  sureties  concede  that  they  are  liable 
on  the  bond,  some  because  they  regard  it  as 
a  valid  common-law  bond,  and  others  because 
they  think  it  is  valid  as  a  statutory  bond 
given  pursuant  to  section  27.  While  they 
admit  their  liability,  they  deny  that  the  bond 
Imposed  any  lien  on  their  lands,  because  it 
not  only  falls  to  conform  to  section  44,  which 
alone  provides  for  a  Hen,  bnt  actually  vio- 
lates It 

The  bond  Is  not  a  lien,  unless  some  statute 
expressly  makes  it  one,  for  there  is  no  cove- 
nant to  that  effect  No  writing  obligatory, 
whereby  the  obUgor  simply  promises  to  pay 
a  snm  of  money  to  another.  Is  a  lien  on  the 
property  of  the  promisor  in  the  absence  of  a 
statute  or  covenant  expressly  making  It  a 
Hen,  and  where  there  is  such  a  statute.  It 
must  be  strictly  oonv>lIed  with.  In  order  to 
create  the  lien.  An  important  case,  decided 
by  the  Kentucky  Court  of  Appeals,.  Is  direct- 
ly analogous  In  principle.  A  statute  of  that 
state  made  the  official  bond  of  a  sheriff  a  Hen 
upon  his  real  estate.  He  was  required  to 
give  the  bond  at  the  January  or  February 
term  of  the  county  court  In  each  year,  but  in 
1860  the  sheriff  of  Wayne  county  did  not 
give  any  bond  until  the  month  of  June.  It 
waa  held  to  be  good  as  a  c<Hnmon-law  bond, 
hut  not  as  a  statutory  bond,  and  hence  that 
it  created  no  lien.  The  learned  court  said: 
"These  liabilities  are  aU  created  upon  the 
part  of  the  sheriff  and  bis  sureties  by  reason 
of  the  execution  of  hlB  official  bond  as  re- 
quired by  the  statute.  •  •  •  The  liens, 
attempted  to  be  asserted  In  this  case  by  the 
commonwealth,  must  have  originated '  from 
the  execution  of  the  t>ond  by  the>  sheriff,  as 
required  by  law.  This  bond  must  bav6  been 
executed  either  In  the  month  of  January  or 
February;  and,  having  been  executed  at  a 
later  date,  viz..  In  June,  1860,  It  was  no  stat- 
utory bond,  and  Its  execution  created  no  lien 
on  Bates'  property.  It  Is  true  that  Bates, 
by  the  execution  of  the  bond  in  June,  Is  es- 
topped to  say  he  was  not  sheriff,  but  this 
liability  and  estoppel  did  not  originate  by 
reason  of  bis  compUance  with  the  statote  or 
the  execution  of  any  statutory  obligation,  but 
on  account  of  his  own  undertaking  In  xhe 
execution  of  a  bond  enabling  him  to  collect 
the  revenue  that  must  be  regarded  as  creat- 
ing a  common-law  liability  only.  If  Bates 
after  his  election  as  sheriff  had  acted  as  such, 
and  proceeded  to  collect  the  revenues  without 
the  execution  of  any  bond  whatever,  in  a 
suit  against  him  by  the  commonwealth  for 
the  moneys  collected,  he  '^ould  have  been 
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estopped  to  deny  that  be  was  sheriff,  and  still 
bis  acting  In  this  official  capacity  would  not 
give  to  tbe  commonwealth  a  Uen  upon  bis 
estate,  for  tbe  reason  that  it  cannot  exist 
without  a  compliance  witb  tbe  statutory  en- 
actment creating  It"  Hall  t.  Commonwealth, 
71  Ky.  378.  While  in  the  case  before  us  the 
date  wben  tbe  bond  was  glren,  approved,  and 
filed  may  not  be  of  controlling  importance, 
owing  to  tbe  public  officers  law,  still  tbe 
amount  for  which  tbe  bond  was  given  shows 
tbat  It  was  not  a  statutory  obligation  under 
tbe  section  giving  a  lien  upon  real  estate.  A 
statutory  bond  Is  not  enough  to  support  the 
judgment  before  us,  unless  it  is  such  a  stat- 
utoty  bond  as  becomes  a  lien  by  force  of  tbat 
part  of  the  statute  under  which  It  was  given. 
Section  44  directs  that  "such  bond" — that  is, 
a  bond  conforming  to  that  section — shall  be  a 
lien  upon  tbe  real  estate  of  the  receiver  and 
bis  sureties.  No  lien  is  given  by  any  other 
section,  or  by  any  other  language.  A  search- 
er of  titles,  if  be  found  the  bond  in  question, 
could  not  Identify  it  as  given  under  that  sec- 
tion. 

The  city  tried  to  meet  this  situation  by  call- 
ing to  Its  aid  certain  provisions  of  tbe  public 
officers  law.  Laws  1892,  p.  1656,  c.  681,  as 
amended  by  Laws  1894,  p.  841.  c.  403.  Section 
11  of  that  act  provides  tbat  "every  offldai  un- 
dertaking, when  required  by  or  in  pursuance 
of  law  to  be  hereafter  executed  or  filed  by  any 
officer,  shall  be  to  tbe  effect  that  he  will 
faithfully  discbarge  the  duties  of  his  of- 
fice and  promptly  account  for  and  pay  over 
all  moneys  or  property  received  by  bbu  as 
sacb  officer,  In  accordance  with  law,  or  in 
default  thereof,  that  the  parties  executing 
such  undertaking  will  pay  all  damages,  costs 
and  expenses  resulting  from  such  default, 
not  exceeding  a  sum,  if  any,  specified  In  such 
undertaklpg.  ♦  ♦  ♦  The  simi  specified  in 
an  official  undertaking  shall  be  the  sum  for 
which  such  undertaking  shall  be  required  by 
or  In  pursuance  of  law  to  be  given.  If  no 
warn,  or  a  different  sum  from  tbat  required  by 
or  in  pursuance  of  law,  be  specified  in  the 
undertaking,  it  shall  be  deemed  to  be  an 
undertaking  for  the  amount  so  required.  If 
no  sum  be  required  by  or  in  pursuance  of 
law  to  1)0  so  specified,  and  a  sum  be  specified 
In  thf  undertaking,  the  sum  so  specified  shall 
not  limit  the  liability  of  tbe  sureties  there- 
in. *  •  *  The  failure  to  execute  an  of- 
ficial undertaking  in  the  form  or  by  tbe  num- 
ber of  smreties  required  by  or  in  pursuance 
of  law,  or  of  a  surety  thereto  to  make  an 
affidavit  required  by  or  in  pursuance  of  law, 
or  in,  tbe  form  so  required,  or  tbe  omission 
from  sucb  an  undertaking  of  the  approval 
required  by  or  in  pursuance  of  law,  shall 
not  affect  the  liability  of  tbe  sureties  there- 
in." 

The  sum  specified  in  the  bond  under  con- 
sideration is  the  sum  required,  by  law.  It  is 
not  a  bond  in  wtUch  "no  »nm"  is  specified, 
or  "a  different  sum  from  tliat  required  by  or 


in  pursuance  of  law,"  for  the  sum  of  |25,000 
is  specified,  and  tbat  sum,  as  fixed  by  tbe 
common  council,  Is  the  sum  "required  by  or 
In  pursuance  of  law."  There  was  neither 
omission  nor  variance,  for  section  27  ex- 
pressly authorizes  the  common  council  to  fix 
tbe  penalty,  provided  it  Is  not  less  than 
$20,000,  and  that  bod^  accordingly  fixed  it  at 
$25,000,  the  amount  for  which  the  bond  was 
given.  Tbe  remainder  of  tbe  section,  as 
quoted,  relates  simply  to  tbe  personal  lia- 
bility of  the  sureties,  notwithstanding  cer- 
tain defects,  and  the  sureties  before  us  ad- 
mit their  liability.  The  section  contains  no 
provision  relating  to  liens  or  remedies.  It 
simply  makes  valid  certain  defective  bonds, 
so  far  as  tbe  personal  liability  of  the  sureties 
Is  concerned,  but  stops  there  and  does  not 
provide  that  such  a  bond  shall  be  a  lien  on 
tbe  real  estate  of  tbe  bondsmen,-  notwith- 
standing any  such  defect  It  makes  the  sure- 
ties liable  on  tbe  bond,  but  It  does  not  make 
tbe  bond  a  Hen  upon  their  property.  Tbe 
dty  gets  no  support  for  its  alleged  lien  from 
this  section,  and  none  from  sections  12  and 
15  of  tbe  same  act,  which  are  also  relied  up- 
on by  its  counsel.  Section  12  makes  the 
sureties  personally  liable  for  tbe  acts  and 
defaults  of  tbeir  principal  done  or  suffered 
before  tbe  bond  was  given,  even  if  it  was 
given  at  a  date  later  than  the  law  requires, 
provided  it  was  given  during  his  c^oial 
t«rm.  Section  15  validates  the  acts  of  a  de 
facto  officer,  who,  although  duly  chosen,  en- 
ters upon  the  performance  of  the  duties  of 
the  office  without  taking  the  oath  or  filing 
tbe  undertaking  required  t^  law.  It  says 
nothing  about  the  liability  of  sureties,  and 
neither  gives  a  remedy  nor  validates  a  Uen. 
The  public  officers  law  simply  makes  a  bond, 
that  is  defective  in  form  or  date,  or  method 
of  execution,  valid  as  the  personal  obligation 
of  the  sureties,  but  it  goes  no  farther.  It 
does  not  make  an  invalid  bond  a  lien  on  real 
estate  even  after  it  is  validated,  and  the  rule 
of  strict  construction  does  not  permit  tbe 
courts  to  extend  the  statute  by  implication 
beyond  the  letter  of  its  command.  A  statute 
tbat  makes  an  official  bond  a  lien  upon  the 
real  estate  of  the  obligors,  although  neither 
filed  nor  recorded  in  tbe  county  clerk's  office, 
where  the  evidence  of  liens  on  lands  is  Icept, 
should  be  construed  strlctissimi  Juris,  and 
held  down  to  its  positive,  clear,  and  unmis- 
takable requirements.  No  attempt  can  l>e 
made  to  wrest  the  t>ond  from  the  section 
under  which  it  was  given,  and  turn  it  into 
a  bond  called  for  by  a  section  under  which 
it  was  not  given,  without  violating  the 
rights  of  tbe  sureties.  This  reasoning  ap- 
plies with  equal  force  to  section  729  of 
tbe  Code  of  Civil  Procedure,  which  goes 
no  farther  than  the  public  officers  law. 
Neither  statute  creates  or  validates  a  stat- 
utory lien ;  and.  In  this  case,  neither  is  to  be 
read  in  connection  with  section  44  of  the 
charter,  because  the  bond  in  suit  does  not 
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purport  to  bave  been  given  under  that  sec- 
tion. 

The  learned  lustlces  below  assumed,  with- 
out so  deciding,  that  the  i)enalty  of  the  bond 
could  be  lawfully  fixed  only  at  the  sum  of 
$20,000,  although  tbey  sanctioned  its  en- 
forcement as  a  bond  for  $25,000.  Tbey  were 
of  the  opinion  that  the  liability  of  the  sure- 
ties Is  measured,  "not  by  the  language  of  the 
obligation  assumed  by  them,  but  by  the  re- 
quirements of  the  statutes  under  which  the 
obligation  may  be  required,  and  in  conform- 
ity with  which  it  purports  to  have  been  gly- 
en."  City  of  Mt  Vernon  v.  Kenlon,  97  App. 
DlT.  191,  197,  89  N.  Y.  Supp.  817,  819.  This 
position  Ignores  the  distinction  between  a 
common-law  bond  and  a  statutory  bond,  for 
the  latter  Is  one  that  conforms  to  a  statute, 
while  the  former  does  not,  although  It  was 
so  intended.  Doubtless  the  section  of  the 
statute  under  which  the  bond  was  given  Is, 
by  operation  of  law,  read  into  the  bond,  but 
the  vital  question  at  once  arises.  Under  which 
section  was  the  bond  given?  The  learned 
Appellate  Division  made  no  attempt  to  an- 
swer  this  question. 

When  each  of  two  sections  of  equal  force, 
in  the  same  statute,  provides  for  a  bond,  and 
the  provisions  are  at  variance,  the  language 
of  the  bond  must  determine  under  which 
section  it  was  given.  When  the  language 
shows  that  the  bond  could  have  been  given 
under  one  section,  which  affords  no  lien,  and 
that  it  could  not  have  been  given  under  an- 
other section,  which  provides  for  a  lien,  "the 
requirements"  of  the  former  measure  the  ob- 
ligation of  the  sureties,  not  those  of  the  lat- 
ter. While  section  27  of  the  charter  does  not 
^lecify  the  condition  to  be  written  in  the 
bond,  that  defect  is  supplied  by  section  11  of 
the  public  officers  law,  so  that  no  reference 
to  section  44  of  the  charter  need  be  made  for 
any  purpose.  Said  section  27  when  read- 
with  said  section  11  is  complete,  and  the 
bond  in  question,  given  in  conformity,  is  a 
complete  statutory  obligation  that  bounds 
the  rights  and  obligations  of  the  parties 
thereto.  The  right  of  the  city  is  to  enforce  it 
as  a  bond  for  $25,000  In  the  ordinary  way, 
and  the  obligation  of  the  sureties  Is  to  pay 
that  amount,  but  the  city  has  no  right  to  a 
Hen,  and  the  lands  of  the  obligors  and  their 
grantees  are  not  incumbered  by  the  bond. 

This  conclusion  makes  it  unnecessary  to 
consider  the  other  q.uestlons  so  ably  discussed 
by  counsel. 

The  Judgments  i)eIow  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event 

CULIiEN,  O.  J.,  and  EDWAKD  T.  BART- 
LETT,  HAIGHT,  WERNER,  and  CHASE, 
JJ.,  concur.    WILLABD  BARTLETT,  J.,  not 

Sitting. 

Judgttient  reversed,  etc. 


(193  N.  T.  »») 

WEED  et  al.  ▼.  SPHABa 

(Court  of  Appeals  of  New  Xork.    Nov.  10, 
1908.) 

1.  CoNTBACTs    ($   75*)— CoNBiDBKATioir— New 
Pbouise. 

A  new  promise  by  one  to  do  less  than  he 
has  already  agreed  to  do  is  not  a  sufficient  con- 
sideration for  the  promise  of  another  to  do  more 
than  be  is  obliged  to  do. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S  280;   Dec  Dig.  S  75.*] 

2.  CoNTBACTs  (§  56*)— CoNSiDESi.xioN  —  Mu- 
tual Fbomises. 

Under  ordinaiy  clrcum8ta,nces,  mutoal  prom- 
ises are  a  consideration,  one  for  the  other. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  344-353;   Dec.  Dig.  S  56.*] 

S.  COKTBACTS    (i     237*)— MODUIOATION— COH- 
SinEBATION. 

While  a  written  agreement  may  be  modified 
bv  an  oral  agreement,  yet,  where  the  liability 
01  a  party  to  a  contract  has  become  fixed,  he  is 
not  released  from  liability  by  a  purported  modi- 
fication which  is  without  consideration, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1119-1122;    Dec.  Dig.  {  237.*] 

4. .  CONTBACTS     (I     75*)— OONSIDEBATIOK- NBW 

Pbomise. 

Directors  of  a  corporation  mutually  agreed 
to  pay  the  notes  of  the  corporation  in  propor- 
tion to  their  holdings  of  stodc.  Thereafter,  two 
of  them  having  become  insolvent,  the  others, 
plaintiffs  and  defendant,  agreed  that  plaintiffs 
would  pay  notes  amounting  to  a  specified  sum 
and  secure  their  release  on  other  notes,  and  de- 
fendant would  pay  notes  to  a  specified  sum  and 
secure  his  release  on  such  other  Indebtedness. 
The  amonnt  of  the  indebtedness  which  plaintiffs 
undertook  to  satisfy  and  the  amount  which  they 
discharged  was  less  than  they  had  l>ecome  obli- 
gated to  pay  under  the  original  agreement,  and 
the  amonnt  which  defendant  agreed  to  pay  and 
paid  exceeded  his  original  obligations.  Defend- 
ant failed  to  pay  one  of  the  notes  he  had  con- 
tracted to  pay,  and  plaintiffs,  being  obliged  to 
pay  it,  sued  defendant  therefor.  Held,  that 
the  new  agreement  was  without  consideration, 
precluding  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  280;   Dec.  Dig.  $  75.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  William  R.  Weed  and  another 
against  James  Spears.  From  a  Judgment  of 
the  Appellate  Division  (120  App.  Div.  904, 
105  N.  T.  Supp.  1149)  afilrming  a  Judgment 
for  plaintiffs  entered  on  the  report  of  a  ref- 
eree, defendant  appeala  Beversed,  and  new 
trial  granted. 

The  action  was  brought  to  recover  the  sum 
of  $5,133.97,  being  the  balance  with  interest 
and  costs  paid  by  the  respondents  on  a  cer- 
tain note  of  the  High  Falls  Sulphite  Pulp  & 
Mining  Company  which  had  been  Indorsed 
by  the  parties  to  this  action,  and  recovery 
was  bad  by  virtue  of  a  promise  made  by  the 
appellant  to  pay  said  balance.  It  is  now 
claimed  that  such  promise  was  without  con- 
sideration. 

Prior  to  September,  1894,  the  parties  to 
this  action  and  one  Usher  and  one  Everett 
were  stockholders  in  and  directors  of  said 
Sulphite  Pulp  &  Mining  Company.    The  com- 
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pany  waa  unable  to  borrow  money  for  Ita 
business  needs  without  the  Indorsement  or 
ether  guaranty  of  said  directors,  who  al- 
ready at  said  date  had  become  liable  for  a 
considerable  indebtedness.  On  said  date  said 
directors  entered  Into  an  agreement,  one  wltli 
the  others,  whereby  It  was  mutually  cove- 
nanted and  agreed,  in  substance,  that  each  of 
said  persons  was  liable  and  "duly  obligated 
to  pay  the  existing  notes  and  obligations 
•  •  •  upon  which  their  names  or  the 
names  of  any  two  of  them  appear,"  and  also 
should  become  liable  and  obligated  "to  pay 
the  notes  and  obligations  of  said  corporation 
to  be  executed  by  two  or  more  of  said  per- 
sons, and  to  be  hereafter  made  for  the  use 
and  benefit"  of  said  corporation  in  the  pro- 
portion which  the  amount  of  stock  held  by 
him  bore  to  that  held  by  the  others.  Said 
parties  owned  and  held  stock  as  follows: 
Usher  347  shares ;  Everett  97  shares ;  William 
R.  Weed  127  shares;  Frederic  A.  Weed  87 
■bares;  Spears  07  shares. 

Thereafter  the  amount  of  indebtedness  for 
which  said  directors  concededly  became  re- 
sponsible subject  to  the  provisions  of  said 
agreement  so  increased  that  on  January  25, 
1897,  when  the  corporation  made  an  assign- 
ment for  the  benefit  of  creditors  it  amounted 
to  $181,160.80.  In  the  meantime  Usher  and 
Everett  had  also  become  Insolvent  and  unable 
to  pay  any  part  of  said  Indebtedness.  Under 
these  circumstances,  the  respondents  and  the 
appellant  In  February  or  March,  1897,  as 
found  by  the  referee,  made  a  verbal  agree- 
ment with  each  other  whereby  the  Weeds 
were  to  pay  outstanding  notes  on  which  all 
of  the  parties  were  liable  and  which  were 
■abject  to  the  provisions  of  the  agreement  of 
September  10,  1884,  amounting  to  about 
$41,500,  and,  in  addition,  were  to  secure  their 
release  on  the  best  terms  possible  from  an 
indebtedness  also  covered  by  the  terms  of 
said  agreement  amounting  to  $87,100.80,  and 
the  appellant  was  to  pay  similar  notes 
amounting  to  between  $50,000  and  $60,000, 
and  also  was  to  secure  his  release  on  the 
best  terms  possible  from  said  Indebtedness 
of  $87,160.80.  The  notes  which  he  thus  prom- 
ised to  pay  indnded  one  held  by  a  certain 
Small.  The  respondents  carried  out  their 
part  of  the  agreement,  paying  the  notes  which 
tbey  bad  agreed  to  and  paying  the  sum  of 
$19,000  to  be  released  on  the  large  indebted- 
ness already  mentioned.  The  appellant  paid 
$6,000  to  be  released  from  said  last-mention- 
ed indebtedness,  and  paid  the  other  notes  as 
he  had  agreed  to,  except  the  sum  of  between 
$4,000  and  $5,000  on  the  Small  note  which  he 
refnsed  to  pay,  and  subsequently  Small 
brought  an  action  and  recovered  that  balance 
from  the  respondents  who  now  claim,  as  al- 
ready stated,  that  defendant  is  obliged  to 
pay  it  under  the  verbal  agreement  made  In 
1897.  The  amount  of  Indebtedness  which 
the  respondents  specifically  undertook  to  sat- 
isfj-  and.  the  amount  which  they  did  pay  in 
diacharge  of  the  outatanding  indebtedness, 


including  the  disputed  balance  paid  to  SnaiU, 
was  much  smaller  than  they  had  become  oly- 
Ugated  to  pay  under  the  original  agreement 
of  September,  1894,  and,  on  the  other  hand, 
the  amount  of  indebtedness  which  the  appel-  - 
lant  promised  to  and  subsequently  did  pay, 
exclusive  of  the  balance  due  to  Small,  waa 
much  larger  than  he  had  become  obligated 
to  pay  imder  said  agreement 

Ledyard  P.  Hale,  for  appellant  Lewis  B. 
Carr,  for  respondeuta 

HISCOCK,  J.  (after  stating  the  facts  as 
above).  I  do  not  see  any  theory  o'n  which  the  " 
recovery  by  respondents  over  against  appel-  , 
lant  of  the  balance  which  they  paid  op  the 
Small  note  can  be  sustained.  The  only  ground 
on  which  tbey  seek  to  do  it  is  the  parol  agree- 
ment of  1897,  whereby  they  and  the  appellant 
purported  to  apportion  between  themselves 
the  notes  Indorsed  by  them  for  the  Sulphite 
Pulp  &  Mining  Company  which  each  was  to 
pay.  At  this  time  the  respondents  and  appel- 
lant concededly  were  firmly  and  legally  bound 
by  the  prior  agreement  of  1894  to  pay  this  in- 
debtedness in  certain  proportions.  The  sec- 
ond agreement  now  relied  on  by  respondents 
assigned  to  them  and  they  actually  paid,  in- 
cluding the  balance  on  the  Small  note  which 
they  now  seek  to  recover,  a  much  smaller 
amount  of  indebtedness  than  they  were  then 
actually  obligated  to  pay,  and,  conversely,  said 
agreement  assigned  to  the  appellant  and  he 
actually  paid  Independent  of  said  Small  in- 
debtedness a  much  larger  amount  of  indebt- 
edness than  he  was  then  bound  to  pay.  The 
only  consideration  for  the  promise  of  appel- 
lant to  pay  certain  notes  Including  the  Small 
note  was  the  new  promise  of  respondents  that 
tbey  would  pay  certain  debts  amounting  to 
less  than  tbey  then  could  be  compelled  to  pay 
under  the  original  agreement.  Thus  the  only 
question  presented  in  this  case  Is.  whether  a 
new  promise  by  a  party  to  do  less  than  he 
has  already  agreed  to  do  is  a  sufficient  con- 
sideration for  the  promise  of  another  party  to 
do  more  than  he  Is  obliged  to  do.  It  seems  to 
me  that  the  negative  answer  to  that  queKlon  is 
so  plain  that  there  is  no  opportunity  for  doubt. 

Brief  reference  will  be  made  to  some  of  the 
arguments  advanced  io  behalf  of  the  respond- 
ents in  favor  of  a  different  answer.  It  is 
said  that  mutual  promises  are  a  considera- 
tion for  an  executory  agreement,  and  that, 
the  respondents  having  performed  their  ex- 
ecutory agreement,  it  will  be  a  perversion 
of  the  rules  of  law  to  permit  the  defendant 
now  to  escape  performance  on  bis  part  Of 
course,  there  is  no  doubt  that  under  ordinary 
circumstances  mutual  promises  are  a  consider- 
ation, one  for  the  other,  and  such  was  undoubt- 
edly the  effect  and  value  of  the  mutual  prom- 
ises of  these  parties  contained  In  the  original 
written  agreement  The  trouble  with  the  last 
mutual  promises  relied  on  by  the  respondents 
is  that  they  afford  no  consideration  to  the 
appellant  when  measured  by  the  obligations 
already  resting  upon  the  parties. 
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It  Is  also  true  that  a  written  agreement 
may  be  modified  by  an  oral  agreement;  but, 
where  the  liability  of  a  party  has  been  In- 
curred and  become  fixed  under  a  valid  agree- 
ment, be  Is  not  released  from  such  liability 
by  a  purported  modification  which  Is  without 
consideration  of  any  kind.  While,  as  suggest- 
ed, It  may  have  been  «  matter  of  practical 
convenience  for  the  respective  parties  to 
understand  what  nqtes  each  should  take  care 
of  as  they  became  due,  and  while  possibly 
the  respondents,  under  the  agreement  reduc- 
ing the  amount  of  notes  wlilch  they  were  to 
'  pay,  have  actually  paid  more  than  they  would 
have  paid  under  the  original  agreement  and 
larger  liability,  these  things  do  not  furnish 
a  legal  consideration  for  the  promise  of  ap- 
pellant to  pay  more  and  to  permit  the  re- 
spondents to  pay  less  than  had  originally 
been  agreed  on.  The  law  assumes  that  a 
party  will  perform  bis  agreement,  and  at 
least,  under  the  circumstances  of  this  case, 
the  fact  that  he  does  so  does  not  furnish  a 
new .  obligation  or  consideration  as  against 
the  party  benefited  by  such  performance. 

The  Judgments  should  be  reversed  and  a 
new  trial  granted,  with  eosts  to  abide  the 
event 

CULLBN,  0.  3.,  and  GRAY,  VANN,  WER- 
NBR.  WILLARD  BARTLETT,  and  CHASE, 
JJ.,  concur.  • 

Judgments  reversed,  etc. 


(US  N.  T;  3(8) 

MURDOCK  V.  GOTJIiD. 
(Court  of  Appeals  of  New  "STork.    Nov.  10,  1908.) 

1.  Appeal  and  Ebbob  (|  273»)— Eicbptions— 

InSTRUCTIONS. 

An  exception  "to  the  charging  of  all  the  re- 
quests presented  by  plaintiff"  is  insufficient  to 
preserve  for  review  objections  to  a  particular 
charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  273;*  Trial,  Cent.  Dig.  {{ 
689-696.] 

2.  Evidence  (5  397*)— Pabol  Evidence— Dec- 

LABATIONB  AFTECTING   WBITTEN   CONTRACTS. 

To  apply  the  terms  of  a  contract  ta  its  sub- 
ject and  remove  any  ambiguity  arising  from 
such  application,  declarations  of  the  parties  be- 
fore, at  the  time  of,  or  after,  contracting  may 
be  shown,  but  parol  evidence  can  neither  add  to 
nor  take  from  a  contract,  and  under  the  guise  of 
explaining  an  anAiguity  one  may  not  offer  parol 
evidence  of  the  language  of  the  parties  con- 
tradicting, varying,  or  adding  to  that  contained 
In  the  writing,  nor  of  prior  or  contemporaneous 
declarations  showing  a  different  Intention  from 
that  expressed  in  the  instrument. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1756-1765;   Dec.  Dig.  {  a87.*] 

8.  Evidence  (f  448*)— Pabol  Evidence— Con- 
STBtiCTioN  ob  Explanation  of  Wbttino. 
Evidence  to  explain  an  ambiguity  or  tech- 
nical terms,  or  to  establish  a  custom,  etc..  Is 
not  an  exception  to  the  general  rule  excluding 
parol  evidence  contradicting  or  varying  a  writ- 
ing, since  it  does  not  contradict  or  vary,  but 
merely  places  the  court  in  the  position  of  the 


parties  when  they  contracted,  and  enables  it  to 
understand  the  words  employed. 

[Ed.  Note.— For  other  cafes,  see  Evidence, 
Cent.  Dig.  §|  2066-2084 ;   Dec.  Dig.  i  44a»] 

4.  Evidence  (§  450*)  —  Parol  Evidence  — 
Wbitten  Contracts— Ambiguity. 

Where  a  written  contract  to  build  a  stable 
and  a  power  house  failed  to  show  certainly 
whether  thev  were  to  be  united  or  separate 
structures,  the  contractor,  in  suing  to  recover 
commissions  on  the  power  bouse,  which  was  not 
built,  could  show  by  parol  evidence  that  be  bad 
seen  and  considered  plans  of  a  proposed  power 
bouse,  from  which  he  could  compute  its  char- 
acter and  probable  cost,  such  evidence  tending 
to  explain  an  ambiguity  In  the  contract,  rath- 
er than  to  vary  Its  terms. 

[E3d.  Not*.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §S  2066-2084;   Dec.  Dig.  S  450.*] 

5.  Evidence   (§   399*)  — Pabol   Evidence  — 
Wbitten  Contracts — Adding  to  Contbaoi. 

Where  a  contract  to  erect  a  power  house 
is  silent  as  to  equipment,  the  extent  and  char- 
acter of  work  to  be  done  in  equipping  the  build- 
ing cannot  be  shown  by  parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1772;   Dec.  Dig.  §  399.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Harvey  Murdock  against  How- 
ard Gould.  From  a  judgment  of  the  Ap- 
pellate Division,  Second  Department  (120 
App.  Div.  888,  105  N.  Y.  Snpp.  1132),  affirm- 
ing  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed  and  new  trial  granted,  un- 
less plaintiff  consent  that  Judgment  be  reduc- 
ed, and,  if  such  consent  be  given.  Judgment 
afQrmed. 

The  plaintiff,  a  practleal  buOder,  brought 
this  action  to  recover  of  the  defendant  for 
services  rendered  in  building  and  superin- 
tending the  erection  of  a  stable,  power  house, 
and  equipment  There  Is  no  dispute  as  to 
the  fact  that  this  was  done  pursuant  to  a 
written  contract  between  the  parties,  but  the 
plaintiff  was  permitted  to  introduce  oral  tes- 
timony as'  to  the  meaning  of  the  contract  in 
certain  particulars  as  to  which  it  was  said 
to  be  ambiguous.  The  defendant  objected  to 
the  introduction  of  any  oral  testimony  (1) 
upon  the  ground  that  there  was  no  ambiguity 
In  the  contract ;  and  (2)  that  as  to  the  power 
house,  which  had  not  been  built  when  the 
aptlon  was  commenced,  the  contract  con- 
tained no  description  which  was  definite  and 
certain  enough  to  furnish  a  basis  for  proof  of 
plaintiff's  loss  In  not  being  permitted  to 
build  it  The  Jury  awarded  the  plaintiff  a 
verdict  of  $65,000.  Upon  appeal  to  the  Ap- 
pellate Division  the  Judgment  entered  upon 
the  verdict  was  unanimously  affirmed,  and 
the  defendant  has  appealed  to  this  conrt  up- 
on the  exceptions  taken  to  the  rulings  of  the 
trial  court  in  overruling  the  objections  above 
referred  to.  So  much  of  the  contract  as  Is 
material  to  the  present  controversy  reads  as 
follows:  "The  party  of  the  second  part 
(plaintiff)  •  •  »  doth  hei;eby  covenant 
promise  and  agree  to  and  with  the  party  of 
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tbe  first' part  (defendant  that  he,  the  said 
party  of  tbe  second  part,  shall  and  will  for 
tbe  consideration  hereinafter  mentioned,  as 
fast  as  the  reasonable  progress  of  the  work 
will  allow,  well  and  sufficiently  erect  and 
jQnlsh  tbe  stable  and  power  bouse  at  Sands 
Point,  Long  Island,  agreeably  to  tbe  draw- 
ings and  specifications  made  by  a  party  to  be 
-selected  by  the  party  of  tbe  first  part  as  ar- 
chitect, with  snch  modifications  thereof  as 
imay  be  made  by  the  said  party  of  the  first 
part,  within  the  time  aforesaid,  in  a  good 
-workmanlike  and  substantial  manner  to  tiie 
satisfaction  and  under  the  direction  of  tbe 
said  architect,  and  also  shall  and  will  find 
and  provide  such  good,  proper  and  sufllcient 
materials  of  all  kinds  whatsoever,  as  shall 
be  proper  and  sufficient  for  the  completion 
and  finishing  all  the  mason,  carpenter,  plumb- 
ing, beating,  and  other  works  of  the  said 
'bnilding  mentioned  in  the  various  specifica- 
tions, for  such  sum  of  money  as  the  same 
atiall  actually  cost  the  said  party  of  the  sec- 
ond part  net,  together  with  an  additional 
sum  or  commission  equal  to  ten  per  cent,  of, 
said  cost,  exclusive  of  the  architect's  fees, 
which  commisaion  is  to  cover  and  include  all 
aervices,  profits  and  compensation  of  the  said 
j»arty  of  the  second  part  of  every  description 
^arising  from  said  building."  The  plalntitC,  as 
stated,  recovered  $65,000.  The  amount  de- 
manded In  the  complaint  is  $115,000.  The 
plaintiffs  evidence  tended  to  establish  va- 
rious items  which  amounted  in  all  to  $102,- 
1)40.70.  These  items  may  be  divided  into 
three  groups  as  follows: 

>(1)  Total   amoniit  One  on  stabla   on  the 

baals  of  1«%  of  ooet |  47,M2  87 

Iron  work  on  stable  uDCompleted 4,000  00 

Interest  ob  stable  commissions 3,842  87 

tS6,83S  24 
(As  to  tbe  first  of  the  toresoinir  three  items 
there  Is  no  dispute.) 

(1)  Commissions  on  power  house I    8,886  80 

Commissions     on     equipment    'Inside 

power    house 6,000  00 

Interest    on    commissions    on    power 
house  and  Inside  equipment 2,019  16 

$16,905  46 
<S)  Commissions  on  equipment  in  Castle 

Gould  (or  heating  and  ventilating. . .  |  12,000  00 
Commissions    on    steam    pipes    and 

fittings  3,000  00 

Commissions  on  ooet  of  subways 8,600  00 

Commissions   on   cost   of   greenhouse 

equipment    2,200  00 

'Commissions  on  electrical  equipment 

Inside  power  house 3,500  00 

OommissloBS  on  electrical  fittings  In 

cimdults    ' 1,600  00 

Commissions  on   electrical  fittings  of 

the    castle 8,500  00 

$29,300  00 
Beoopftulation. 

O)     ••••" *  65.885  24 

<5     16,906  46 

<»     .••••■ 29.800  00 

Total U02,040  70 

It  is  a  conceded  fact  in  this  case  that  the 
plaintiff  has  been  paid  to  apply,  upon  what- 
ever may  be  doe  to  him,  the  sum  of  $12,- 
82a77. 

C.  V.  Anable,  for  appellant  Trederlck  E. 
Kellogg,  for  respondent 


WERNER,  X  (after  stating  tbe  facts  as 
above).  The  only  questions  which,  In  view  of 
the  unanimous  affirmance  below,  are  directly 
open  to  review  in  this  court  are  such  as 
arise  upon  rulings  relating  to  the  admission 
of  parol  evidence  concerning  the  subject-mat- 
ter of  the  written  contract  upon  wiilcb  the 
plaintiff  bases  his  right  to  recover,  and  upon 
the  charge  of  the  trial  court  as  to  the  plain- 
tiff's right  to  recover  interest  The  defend- 
ant's criticism  of  the  court's  charge  may  at 
once  be  eliminated  from  the  discussion,  since 
no  proper  exception  was  taken.  The  record 
discloses  that  after  the  plaintiff's  counsel 
had  submitted  five  requests  to  charge,  which 
were  charged,  and  among  them  one  to  the 
effect  that  the  plaintiff  was  entitled  to  re- 
cover interest  upon  all  sums  which  might  be 
awarded  to  him  upon  his  contract  the  de- 
fendant's counsel  took  an  exception  "to  the 
charging  of  all  the  requests  presented  by  the 
plaintiff."  This  was  not  sufficient  An  ex- 
ception should  have  been  taken  to  each  spe- 
cific charge.  Newall  v.  Bartlett,  114  N.  Y. 
399,  405,  21  N.  B.  990 ;  Huerzeler  v.  Central 
C.  T.  R.  R.  Co.,  139  N.  T.  490,  34  N.  E.  UOl. 

Many  exceptions  were  taken  by  the  defend- 
ant to  the  rulings  of  Ae  trial  court  under 
which  the  plaintiff  was  permitted  to  give 
parol  evidence  as  to  the  character  and  extent 
of  the  work  which,  according  to  the  claim  of 
tbe  plaintiff,  is  comprehended  by  tbe  general 
terms  of  the  written  contract  As  tiiese  ex- 
ceptions all  raise  substantially  the  same  ques- 
tion, we  shall  not  refer  to  them  in  detail,  ex-  . 
cept  as  we  may  later  have  occasion  to  do  so 
in  analyzing  tbe  various  items  of  plaintifTs 
claim.  It  is  enough  for  present  purposes  to 
say  that  the  plaintiff  asserted,  and  was  ac- 
corded, the  right  to  give  parol  evidence  as  to 
every  one  of  the  imconceded  items  of  bis 
claim,  upon  the  theory  that  there  were  am- 
biguities in  the  written  contract  which  It  was 
permissible  to  explain  by  parol  testimony. 
The  defendant  on  the  other  hand,  contended 
that  the  contract  was  not  ambigruous  in  any 
fespect,  although  it  might  possibly  be  regard- 
ed as  so  Indefinite  and  uncertain,  with  respect 
to  the  kind  of  power  house  that  may  have 
been  in  the  mind  of  the  defendant  when  tbe 
contract  was  made,  as  to  furnish  the  plaintiff 
with  no  basis  whatever  for  bis  claim  to  dam- 
ages. The  trial  court  accepted  the  plaintiff's 
view  of  the  contract^  and  received  parol  evi- 
dence of  all  the  items  comprising  his  total 
claim. 

A  short  statement  of  the  law  applicable  to 
this  case  will  enable  us  to  discuss  more  spe- 
cifically the  various  items  which  are  the  sub- 
ject of  this  controversy.  Like  many  rules  of 
law  which  are  in  reality  well  settled,  that 
which  relates  to  tbe  admissibility  of  parol 
evidence  to  explain  ambiguous  written  con- 
tracts has  given  rise  to  conflicts  of  opinion 
which,  superficially  considered,  seem  to  leave 
the  law  in  a  state  of  uncertainty,  but  which, 
upon  closer  analysis,  turn  out  to  be  differ- 
ences among  Judges  as  to  the  application  of 


Digitized  by 


Google 


li 


86  NORTHEASTERN  REPORTER. 


(N.T. 


a  well-settled  rule  of  law  to  a  given  state  of 
facts.  With  reference  to  the  particular  sub- 
ject under  discuBslon,  we  think  It  may  very 
safely  be  asserted  that  a  great  majority  of 
the  decisions  support  the  rule  that  for  the 
purpose  of  applying  the  terms  of  a  contract 
to  Its  subject,  and  removing  any  ambiguity 
which  arises  from  such  application,  it  is  per- 
missible to  show,  by  the  declarations  of  the 
parties  before  or  at  the  time  of  the  contract, 
or  afterwards,  what  was  meant  by  its  terms. 
The  dlfBculty  of  correctly  applying  this  very 
simple  rule  Is  forcibly  Illustrated  by  the 
large  number  of  decisioiiB  cited  in  the  briefs 
of  counsel,  showing  the  infinite  variety  of  cir- 
cumstance and  condition  to  which  it  must  be 
adjusted.  No  simpler  or  more  workable 
statement  of  the  rule  has  found  its  way  Into 
the  books  than  that  enunciated  by  Judge 
Vann  In  Thomas  v.  Scutt,  127  N.  Y.  ■•41,  27 
N.  B.  961,  where  he  says:  "Evidence  to  ex- 
plain an  ambiguity,  establish  a  custom,  or 
show  the  meaning  of  technical  terms,  and  the 
like.  Is  not  regarded  as  an  exception  to  the 
general  rule,  because  It  does  not  contradict  or 
vary  the  written  instrument,  but  simply  plac- 
es the  court  In  the  position  of  the  parties 
when  they  made  the  contract,  and  enables  it 
to  appreciate  the  force  of  the  words  they 
used  In  reducing  It  to  writing.  It  is  received 
where  doubt  arises  upon  the  face  of  the  in- 
strument as  to  its  meaning,  not  to  enable  the 
court  to  hear  what  the  parties  said,  but  to 
enable  it  to  understand  what  they  wrote  as 
they  understood  it  at  the  time."  This  means 
that  "parol  evidence  can  neither  add  to  nor 
take  from  a  contract"  (Trustees  of  Southamp- 
ton V.  Jessup,  173  N.  Y.  84,  65  N.  E.  949),  and 
that  a  party  may  not,  under  the  guise  of  ex- 
plaining an  ambiguity,  Introduce  "parol  evi- 
dence of  the  language  of  the  parties  contra- 
dicting, varying,  or  adding  to  that  which  Is 
contained  in  the  written  instrument,  or  parol 
evidence  of  prior  or  contemporaneous  decla- 
rations showing  a  difFerent  intention  from 
that  expressed  in  the  instrument"  (White's 
Bank  of  Buffalo  v.  Myles,  73  N.  T.  340,  id 
Am.  Rep.  157).  With  these  statements  of  the 
rule  before  us  it  becomes  apparent  that  some 
of  the  evidence,  admitted  over  the  objection 
of  the  defendant,  went  so  far  beyond  the  ex- 
planation of  ambiguities  In  the  contract  as 
to  inject  into  the  controversy  some  matters 
which  are  not  reposed  In  the  writing. 

1.  The  first  three  items,  covering  commis- 
sions on  cost  of  stable,  unfinished  iron  work 
on  stable^  and  interest  on  these  commissions, 
need  not  be  discussed,  for  they  are  practically 
conceded.  Upon  these  the  plaintiff  was  clear- 
ly entitled  to  recover,  and  he  could  have  in- 
sisted upon  the  direction  of  a  verdict  In  his 
favor  If  nothing  else  had  been  Involved. 

2.  As  to  the  fourth  and  fifth  items  relating 
to  commissions  on  power  house  and  its  equip- 
ment, a  different  situation  Is  presented.  A 
power  house  Is  mentioned  In  the  contract,  but 
as  it  had  not  been  built  when  this  action  was 
brought,  the  question  arises  whether  It  Is  de- 


scribed in  the  contract  with  such  certainty  as 
to  forbid  resort  to  parol  testimony.  We  think 
not.  The  language  of  the  contract  was  equiv- 
ocal, in  that  It  failed  to  state  with  certainty 
whether  the  stable  and  power  house  were  to 
be  united  In  one  building,  or  whether  they 
were  to  be  separate  structures.  There  was 
no  such  definite  description  of  a  separate 
power  house  as  to  enable  the  court,  without 
the  aid  of  parol  testimony,  to  say  what  kind 
of  a  power  bouse  was  Intended.  Evidence 
was  therefore  admissible  to  show  that  the 
plaintiff  had  seen  and  considered  plans  of  a 
proposed  power  house,  from  which  he  could 
compute  its  character  and  probable  cost.  We 
entertain  no  doubt  that,  to  the  extent  that 
the  parol  evidence  related  to  the  power  house 
as  distinguished  from  its  equipment,  it  tended 
to  explain  an  ambiguity  In  the  contract  rath- 
er than  to  import  into  it  an  extraneous  ele- 
ment which  might  be  said  to  vary  its  terms. 

As  to  the  evidence '  relating  to  the  power 
house  equipment,  we  are  not  so  clear.  A  pow- 
er house  without  equipment  is,  of  course,  in- 
complete, and  nothing  but  the  installation  of 
a  power  equipment  can  make  it  complete. 
But  that  is  quite  beside  the  question.  A.,  who 
proposes  to  have  a  power  house  upon  his 
premises,  may  decide  to  have  the  building 
erected  by  one  contractor,  and  to  have  the 
equipment  furnished  by  another.  B.  accom- 
pllslies  the  same  purpose  by  intrusting  both 
commissions  to  a  single  contractor.  In  the 
contract  before  us  there  Is  no  reference  to 
the  equipment  of  the  power  bouse,  except  the 
suggestion  that  the  plaintiff  was  to  furnish 
the  labor  and  materials  for  heating.  There 
is  parol  evidence  tending  to  show  that  the 
same  boiler  was  to  be  used  for  both  heating 
and  power,  and  It  is  doubtless  true  that  the 
same  plant  was  to  serve  both  purposes.  The 
difficulty  lies  In  the  fact  that  there  Is  in  the 
contract  no  mention  of  the  subject  of  power 
equipment,  and  parol  testimony  Is  therefore 
not  competent,  for  Its  effect  may  be  not  mere- 
ly to  remove  an  ambiguity,  but  to  import  Into 
the  contract  something  that  the  parties  did 
not  put  there. 

3.  All  the  other  items  are  either  so  doubt- 
ful, or  so  clearly  outside  of  any  fair  Interpre- 
tation of  the  contract,  that  they  cannot  be  al- 
lowed to  stand,  unless  we  are  ready  to  hold 
that,  mider  the  pretext  of  explaining  an  am- 
biguity in  a  written  contract,  parol  evidence 
of  any  extraneous  matter  may  be  given,  even 
though  it  is  not  strictly  germane  to  the  sub- 
ject-matter, or  is  altogether  foreign  thereto. 
It  is  conceivable,  of  course,  that  the  parties 
may  have  intended  that  plaintiff  should  build 
for  the  defendant,  not  only  a  stable  and  pow- 
er house,  but  a  greenhouse,  subways,  electri- 
cal and  ventilating  apparatus  for  the  house, 
with  such  steam  and  electrical  fittings  and 
attachments  as  to  connect  them  all  Into  one 
system,  but  that  is  not  the  question  before  us. 
The  question  is  whether  any  of  those  matters 
are  referred  to  In  the  contract,  but  so  imper- 
fectly as  to  need  outside  explanation  before 
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they  can  be  anderetood.  Measured  by  that 
standard,  all  the  Items  relating  to  commis- 
sions on  the  beating,  ventilating,  and  electri- 
cal equipment  of  Castle  Gould,  for  pipes  and 
steam  fitting,  for  cost  of  subways,  for  green- 
bouse  equipment,  and  for  electrical  equip- 
ment In  power  house  must  be  regarded  as  at- 
tempted interpolations  Into  the  contract,  which 
are  Inadmissible  because  they  go  beyond  the 
point  of  explanation. 

The  judgiz>ent  herein  must  therefore  be  re- 
versed, and  a  new  trial  granted,  with  costs  to 
abide  the  event,  unless  the  plaintiff  within  20 
days  consents  in  writing  that  the  Judgment  be 
reduced  to  the  sum  of  $52,1,92.77;  and,  If 
sncb  consent  Is  given,  then  the  judgment  Is 
affirmed,  without  costs  to  either  party  upon 
this  appeal. 

CCLLEN,  C.  J.,  and  GRAY,  EDWAKD  T. 
BARTLETT,  HAIGHT,  WILIiARD  BART- 
LETT,  and  HISCOCK,  JJ.,  concur. 

Judgment  accordingly. 


OSJ  N.  T.  188) 

YOUNG  T.  MASON  STABLE  CO..  Limited. 

(Court  of  Appeals  of  New  Yom..    Oct.  23,  1908.) 

1.  Masteb  and  Servant  (S  278*)  —  Injtjbies 
TO  SkBVANT— EUIVATOBS— Nbgligkwcb. 

In  action  bj  plaintiff,  mjared  by  the  fall 
of  an  ordinary  freight  elevator  in  a  stable,  evi- 
dence held  insafficient  to  establiBh  defendant's 
negligence  in  the  construction  of  the  elevator. 
[Gd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  965;    Dec.  Dig.  §  278.*! 

2.  Mabteb  and  Servant  (|  121*)  —  Irjt7BIBs 
TO  Servant — Elevators — Inspection.  ' 

'  A  master  maintaining  a  freight  elevator  in 
its  stable,  while  required  to  inspect  the  same 
in  order  to  keep  it  safe  for  the  use  of  his  serv- 
ants, is  not  required,  under  all  circnmstauces, 
to  inspect  personally,  at  through  a  representa- 
tive for  whose  acts  it  is  responsible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S  238;  Dec.  Dig.  i  124.*1 

a  Master  and  Servant  (§  124*)  —  Injuries 
TO  Servant— Defect  of  Eixtatob— Inspec- 
tion. 

Where  defendant,  operating  a  freight  ele- 
vate" in  its  stable,  regularly  employed  a  firm  jf 
recognized  ability  in  the  bosiness  tr  inspect  and 
repair  the  macbrae  every  six  months,  and,  from 
the  last  time  it  was  inspected  and  repaired  and 
"reported  to  be  in  first  class  order  to  the  time 
plaintiff  waS  injured  by  the  fall  thereof,  de- 
fendant had  not  been  notified  that  it  was  not  ab- 
solutely safe,  defendant  had  thereby  performed 
its  duty  of  inspection  to  its  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  238;  Dec.  Dig.  i  124.*] 

Edward  T.  Bartlett  and  Chase,  JJ.,  dissenting. 

Ai>peal  from  Supreme  Court,  Appellate  Di- 
visioo.  First  Department. 

Action  by  Joseph  O.  Young  against  the 
Mason  Stable  Company,  Limited.  From  a 
Judgment  of  the  Appellate  Division  (119  App. 
Div.  865,  103  N.  Y.  Supp.  1151),  overruliDg 
plalntUTs  exceptions  to  the  dismissal  of  his. 
complaint  at  the  close  of  the  whole  case. 


directed  to  be  heard  at  the  Appellate  Divi- 
sion in  the  first,  instance,  he  appeals.  Af- 
firmed. 

John  C.  Robinson,  for  appellant  William 
Henry  Corbitt,  for  respondent 

WILLARD  BARTLETTT,  J.  The  plalntlft, 
a  doorman  in  the  service  of  the  defendant 
corporation,  was  injured  by  the  fall  of  a 
freight  elevator,  upon  which  he  had  Just 
stepped  In  order  to  place  thereon  a  carriage 
which  he  had  been  directed  to  send  down 
from  the  third  story  of  the  defendant's  sta- 
ble, where  it  was  kept  to  the  ground  floor 
where  it  was  needed  for  use.  The  elevator 
was  a  simple,  old-fashioned  structure,  operat- 
ed by  hand  power,  by  means  of  an  endless 
rope  passing  over  a  wheel  at  the  top  of  the 
elevator  shaft.  It  was  suspended  from  a 
wire  cable  three-quarters  of  an  inch  thlcls, 
the  upper  end  of  which  was  wound  around  a 
drum  above.  .  This  cable  was  passed  once 
through  a  ring  fixed  in  the  middle  of  a  cross- 
bar at  the  top  of  the  elevator,  and  the  end 
was  then  turned  back  and  fastened  to  the 
main  cable  by  a  single  clamp.  The  clamp 
was  three  or  four  inches  above  the  ring,  and 
the  end  of  the  cable,  where  it  had  been  bent 
over  BO  as  to  pass  through  the  ring,  projected 
six  or  elghtt  inches  above  the  clamp.  The 
accident  was  manifestly  due  to  the  giving 
way  of  this  clamp.  It  does  not  appear  to 
have  been  seen  by  any  witness  after  the  ele- 
vator fell,  but  there  was  no  break  in  the  ca- 
ble, which  remained  intact  and  liad  evi- 
dently slipped  through  the  ring  and  thus  al- 
lowed the  elevator  to  descend.  The  conten- 
tion in  behalf  of  the  plaintiff  is  that  the  evi- 
dence tended  to  establish  negligence  on  the 
part  of  the  defendant  (1)  In  furnishing  an 
insufllcient  and  defective  appliance;  and  (2) 
in  falling  to  provide  for  an  adequate  Inspec- 
tion thereof. 

The  elevator  Ir  characterized  as  dangei- 
ouE  because  the  supporting  cable  was  passed 
through  the  ring  in  the  overhead  crossbeam 
only  once  instead  of  twice,  because  the  end 
was  fastened  to  the  main  cable  by  only  one 
clamp  instead  of  two,  and  because  there  were 
no  safety  clutches.  An  expert  witness,  call- 
ed in  behalf  of  the  plaintiff,  testified  that  at 
the  time  of  the  accident  it  was  usual,  in  the 
construction  of  such  elevators,  to  pass  the 
cable  through  the  ring  twice,  to  secure  the 
end  with  two  clamps,  and  to  provide  the  ele- 
vator with  safety  clutches.  Where  the  ca- 
ble passes  only  once  through  the  ring,  the 
entire  strain  comes  on  the  damp,  minus  the 
friction  of  the  cable  against  the  ring.  If  the 
cable  Is  passed  through  the  ring  twice,  the 
clamp  i?  relieved  of  three-quarters  of  the 
strain,  accordlAg  to  this  witness.  On  a  pre- 
vious trial  the  plaintiff  obtained  a  Judgment 
which  was. reversed  by  the  Appellate  Divi- 
sion, a  majority  oif  the  court  holding  that  thb 
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evidence  was  liisufflclent  to  support  the  ver- 
dict, and  tbe  opinions  on  tliat  appeal  are 
printed  in  tlie  record  now  before  us.  From 
tbese  it  appears  tbat  the  evidence  there  un- 
der consideration  most  have  been  more  fa- 
vorable to  the  plaintiff  than  that  on  tbe  .rial 
now  under  review,  for  it  is  said  in  the  dis- 
senting opinion  that  it  was  testified  by  a 
mechanical  engineer  "that  a  single  four-inch 
clamp  as  descritied  was  unsafe  to  sustain  a 
weight  over  2,000  pounds,  and  might  not  sus- 
tain that  weight."  Tliere  is  no  proof  of  this 
kind  in  the  present  record.  No  witness  gave 
opinion  evidence  to  the  eire<it  that  the  con- 
Btmction  was  dangerous  in  any  respect,  or 
that  it  was  unsafe  for  the  purposes  for 
which  the  elevator  was  designed.  The 
strongest  inference  that  could  be  drawn  from 
tbe  testimony  of  the  expert  witness,  already 
mentioned  was  that  a  different  construction 
prevailed  at  the  time  of  the  accident,  and  in- 
volved less  strain  upon  the  damp,  and  even 
he  conceded  that  three  or  four  tons  was  a 
safe  load  for  a  steel  cable  three-quarters  of 
an  inch  in  diameter,  and  that  it  could  not 
come  down  if  the  single  clamp  was  sufficient- 
ly long  and  absolutely  secure.  The  combined 
weight  of  the  carriage  and  plaintiff,  when 
the  elevator  fell,  could  not  have  exceeded 
1,700  pounds. 

Whether  we  regard  the  elevator  as  an  ap- 
pliance or  a  place  to  work,  the  defendant  can 
hardly  be  charged  vrtth  negligence  on  account 
of  any  danger  or  defect  in  the  original  con- 
struction. Proof  such  as  there  was  in  this 
case,  to  the  effect  that  freight  elevators  of 
a  similar  character  were  usually  supported 
by  cables  so  adjusted  and  clamped  as  to  dis- 
tribute the  sftiHin  more  evenly  than  it  *as 
distributed  between  the  cable  and  the  clamp 
on  this  elevator,  does  not  amount  to  proof 
that  this  elevator  was  unsafe.  It  seems  per- 
fectly clear  to  me,  therefore,  that  if  there 
was  nothing  in  the  case  except  the  evidence 
as  to  tbe  character  of  the  elevator  and  its 
method  of  support  and  operation,  the  acci- 
dent which  injured  the  plaintiff  could  not  be 
attributed  to  the  negligence  of  the  defend- 
ant. There  is  evidence,  however,  to  the  ef- 
fect that,  between  May  1,  1900,  when  the  de- 
fendant moved  into  the  stable,  and  the  7th 
day  of  November  of  that  year,  when  the  ac- 
cident occurred,  the  elevator  had  broken 
down,  so  that  It  could  not  be  used,  and  had 
been  repaired  on  two  occasions— one  In  May 
and  the  other  in  July.  This  proof,  together 
with  the  circumstances  attending  the  fall  of 
the  elevator  when  It  was  stationary  and 
without  any  appai^ent  cause,  by  the  insuffi- 
ciency of  the  clamp,  may  have  been  enough 
to  call  upon  the  defendant  to  give  some  ex- 
planation to  relieve  itself  from  responsibility 
for  the  accident,  althongh  this  application  of 
the  doctrine  of  Griffen  v.  Manlce,  166  N.  Y. 
188,  59  N.  B.  92S,  52  L.  B.  A.  922,  82  Am. 
St  Bep.  680,  Involves  every  possible  assump- 
tion which  conld  be  made  in  favor  of  the 
plalntUC 


The  testimony  Introduced  In  behalf  of  the 
defendant  showed  that  it  regularly  employed 
the  firm  of  James  Murtaugh  &  Go.  to  inspect 
the  elevator  in  question,  and  make  all  nec- 
eteary  repairs  upon  it.  There  appear  to  be 
two  classes  of  firms  or  corporations  in  the 
city  of  New  Tork  Who  make  a  business  of 
inspecting  elevators;  that  is  to  say,  testing 
them  as  to  their  carrying  capacity,  the 
weights  which  they  will  sustain,  the  strength 
of  the  cables,  and  the  sufficiency  of  the  con- 
struction generally.  One  class  makes  such 
inspections  for  purposes  of  insurance;  the 
other  for  purposes  of  repair.  Mr.  Murtaugb's 
firm  belonged  to  the  latter  class.  It  was  al- 
so engaged  in  ihe  manufacture  of  elevators 
and  dumb-waiters,  and  was  a  responsible 
bouse,  which  had  enjoyed  a  first-class  repu- 
tation for  many  years  and  carried  on  a  very 
extensive  business.  Tbe  manager  of  the  de- 
fendant corporation  testified  that  It  usually 
had  Its  elevators  Inspected  once  in  six 
months;  that  Mr.  Murtaugh  was  employed 
to  inspect  the  machine,  go  through  it  thor- 
oughly, and  attend  to  anything  that  needed 
attention,  and  put  it  in  perfect  condition. 
He  further  testified  that  he  asked  Mr.  Mur- 
taugh to  Inspect  the  elevator  about  the  mid- 
dle of  July,  and  that  he  inspected  it  person- 
ally, and  subsequently  sent  a  man  named 
Hansen  to  the  stable  to  overhaul  the  machin- 
ery, who  came  there  with  an  assistant  and 
worked  several  days  In  putting  the  elevator 
in  order.  "After  they  were  all  finished," 
says  this  witness,  "Mr.  Murtaugh  came  and 
made  another  examination.  He  then  report-, 
ed  to.  me  as  to  the  condition  of  the  machin- 
ery; that  the  elevator  was  In  perfect  condi- 
tion and  safe  in  every  way.  After  that  there 
was  never  anything  brought  to  my  notice 
that  made  me  have  a^y  doubt  as  to  the  ab- 
solute safety  of  that  machine."  The  mechan- 
ic who  actually  made  the  repairs,  Hansen, 
was  also  called  as  a  witness.  He  corroborat- 
ed the  testimony  of  the  manager,  described 
in  detail  the  work  which  he  did  upon  the 
elevator,  and  declared  that  when  he  left 
the  machine  it  was  in  first-class  order.  He 
had  been  in  the  business  of  erecting  and  re- 
pairing elevators  between  9  and  10  years, 
and  declared  that  he  left  this  elevator  upon  - 
the  completion  of  his  Job  in  first-class  or- 
der, clamp  and  everything  included,  and  that 
he  did  not  know  of  anything  that  could  have 
been  done  to  make  it  more  secure  than  it 
was.  In  the  course  of  his  work  be  had  test- 
ed it  twice  by  loading  carriages  upon  it,  and 
then  hoisting  it 

That  some  duty  of  inspection  is  imposed 
upon  the  master  under  such  circumstances 
as  are  disclosed  in  the  present  case  cannot 
be  doubted;  and  negligence  properly  to  in- 
spect is  tbe  negligence  of  the  master,  whose 
negligence  is  not  affected  by  the  fact  that  be 
intrusts  the  fan<!tlon  of  inspection  to  a  serv- 
ant Byrne  v.  Eastman  Co.,  163  N.  Y.  461, 
57  N.  B.  738.  I  do  not  understand,  however, 
that  the  Judicial  declarations  which  may  be 
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taand  to  tU9  effect  InrdTe  the  Implication 
tbat,  under  all  drcimistaaceB  and  In  refer- 
ence to  every  sort  of  appliance,  it  Is  the 
doty  of  the  master  to  inspect  personally,  or 
through  a  representative  for  whose  acta  he- 
la  responsible,  or  that  he  may  not  in  some 
cases  be  relieved  of  liability  when  he  has 
intrusted  the  function  of  inspection  to  qnali- 
fied  persons  of  experience  and  recognized 
ablUty.  In  Devlin  v.  Smith,  88  N.  Y.  470, 
42  Am.  Rep.  311,  the  defendant  was  a  con- 
tracted who  undertook  to  paint  the  inside 
of  the  dome  of  the  Kings  county  courthouse. 
Knowing  noUilng  of  scetfold  building,  he 
employed  one  Stevenson,  an  experienced  scaf- 
fold builder,  to  erect  tlie  necessary  scatTold- 
Ing.  A  portion  of  the  scaffold  gave  way  un- 
der Devlin,  who  was  a  workman  in  the  de- 
fendant's employ,  and  he  was  killed.  The 
action  was  brought  to  recover  damages  on 
account  of  his  death.  It  was  held  that,  in- 
asmuch as  the  defendant  did  not  know,  or 
have  reason  to  know,  of  any  defect  in  the 
scaffold,  it  was  not  negligence  tor  him  to  re- 
ly upon  die  judgment  Of  Stevenson  as  to  the 
Bofflclcncy  of  the  scaffold  and  the  propriety 
of  the  mode  of  'construction,  and  Iience  that 
the  defendant  was  not  Iiabl&  As  was  point- 
ed out  by  Cnllen,  J.,  in  McOuIre  y.  Bell  Tele- 
phone Co.,  167  N.  T.  208,  flO  N.  B.  483.  52  U 
R.  A.  437,  the  appllcatioii  of  the  rule  that  the 
master  is  responsible  for  negligence  to  in- 
spect depends  on  the  nature  of  the  work  and 
the  manner  in  wlilch  it  is  conducted.  That 
was  a  case  in  which  a  telephone  lineman 
was  injured  by  falling  from  a  telephone  pole, 
and  in  which  it  was  held  that  the  defendant 
was  chargeable  with  the  duty  of  reasonable 
inspection  to  see  that  the  poie  was  safe,  al- 
though the  pole  was  not  the  property  of  the 
defendant,  but  belonged  to  another  corpora- ' 
tlon.  In  the  course  of  the  opinion  Judge 
CuUen  said:  "Had  the  defendant  contracted 
wltb  the  owner  of  the  pole  for  its  proper  in- 
siiectlon  and  repair  or  replacement,  a  differ- 
ent qnestion  would  be  presented,  and  It 
might  ue  argued  that  In  securing  such  an. 
agreement  it  had  exercised  reasonable  care 
to  provide  its  workmen  with  a  safe  place 
and  safe  appliances.  But,  as  the  defendant' 
did  not  contract  with  others  to  inspect  and 
repair  the  pole,  that  duty  rested  upon  it" 

As  illuBtrative  of  the  proposition  that  cir- 
cumstances may  occur  under  which  a  master 
Is  jnstifled  in  relying  upon  the  care  and  dili- 
gence of  others  in  the  discharge  of  his  «bU- 
gations  to  those  in  his  service,  reference  may 
be  made  to  Carlson  v.  Phoenix  Bridge  Co., 
132  N.  y.  273,  SO  N.  E.  750,  where  it  was 
held  that  a  master  was  not  liable  for  an  in- 
joiy  to  the  servant  caused  by  the  breaking  of 
a  tool  by  reascm  of  a  hidden  defect  therein, 
where  material  of  the  best  quality  had  been 
purchased  by.  the  master  from  reputable 
dealers  as  the  best  In  the  market,  and  the 
tool  which  broke  bad  been  constructed'  there- 
from by  competent  and  skilled  workmen. 
"Reasonable  care,  and  not  the  highest  efficien- 

88N.B.-2 


cy  which  skill  and  for^ight  can  produce,  is 
the  measure  of  the  master's  liability,"  said 
Judge  Brown  la  that  case,  "and  he  performs 
his  whole  duty  by  using  as  much  care  In  the 
selection  of  materials  for  the  use  of  his 
servants  as  a  man  of  ordinary  prudence  in 
the  same  line  of  business  would,  acting  in  re- 
gard to  his  own  safety,  use  in  supplying 
similar  things  for  himself  were  be  doing 
the  work."  Upon  the  facts  of  this  case 
it  may  be  conceded,  and  indeed  must  be  held^ 
that  the  master  owed  the  servant  the  duty  of 
reasonable  inspection.  The  question  is.  How 
far  was  he  bound  to  go  in  the  performance 
of  that  duty?  If  the  defendant's  establish- 
ment bad  been  a  factory  in  which  the  plain- 
tiff worked  upon  a  machine  liable  to  get 
out  of  order,  so  tliat  regular  inspection  was 
required  In  order  to  maintain  it  in  safe  con- 
dition, It  is  clear  that  the  master's  reliance 
upon  the  assurance  that  it  had  been  properly 
Ine^pected,  and  was  in  good  order,  by  an  out- 
side expert  would  not  relieve  him  from  lia- 
bility if  the  Inspection  as  a  matter  of  fact 
had  l>een  Insufflcient.  The  duty  imposed  up- 
on the  master  in  such  a  case  would  relate 
directly  to  the. very  work  in  band  which  the 
servant  was  employed  to  do.  In  the  case, 
however,  of  an  appliance  like  this  freight 
elevator,  which  may  be  regarded  as  an  ac- 
cessory to  the  general  work  of  the  estab- 
lishment, and  concerning  the  construction  and 
safety  of  which .  the  master  can  ordinarily 
possess  no  special  luiowledge,  T  think  that,  so 
far  as  the  persoms  in  his  service  are  con- 
cerned, he  may  rely  upon  a  regular  inspec- 
tion thereof  by. experts  in  elevator  construc- 
tion, assuming,  of  course,  that  It  was  original- 
ly safe  and  adequate,  and  that  he  promptly 
makes  such  repairs  and  alterations  as  such 
experts  may  advise.  In  Stott  v.  Churchill, 
15  Misa  Rep.  SO,  36  N.  T.  Supp.  476,  affirm- 
ed 157  N.  X.  692,  51  N.  B.  1094,  it  was  held 
that  the  trial  court  committed  no  error  in  re- 
fusing, to  charge  that  if  the  jury  found  that 
the  elevator  had  been  built  by  reputable  man- 
ufacturers, and  that  the  defendants  had  It 
regularly  inspected  by  experts  In  that  busi- 
ness, and  promptly  executed  the  repairs  and 
changes  suggested  by  them,  they  had  per- 
formed their  duty,  and  were  npt  liable  for 
any  injury  caused  by  the  breaking  of  the 
machinery.  That  case,  however,  Was  an  ac- 
tion against  the  lessees  of  a  hotel  by  a  guest 
who  had  been  injured  by  the  fall  of  a  passen- 
ger elevator  in  the  hotel  building;  .and,  in 
the  opinion  of  the  Court  of  Common  Pleas 
at  General  Term,  it  is  distinctly  intimated 
that  this  exposition  of  the  law,  although  not 
applicable  to  such  an  action,  would  have  been 
correct  if  the  plaintiff  had  been  a  servant 
seeking  to  recover  from  the  master.  No  opin- 
ion was  written  upon  the  affirmance  of  the 
Judgment  in  this  court 

To  summarize  my  view  of  this  case,  I 
think  that  the  only  possible  basis  for  any 
charge  of  negligence  against  the  master  is 
the  failure  properly  to  inspect,  and  that  up- 
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on  the  uncontradicted  evidence  tbe  master's 
duty  in  this  respect  was  fully  discharged 
by  the  Inspection  which  waa  provided  and 
the  repair  of  the  elevator  as  the  result  of 
such  inspection.  It  seems  to  me,  therefore, 
that  the  Judgment  ought  to  be  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  HAIGHT,  VANN, 
and  WERNER,  jj.,  concur.  EDWARD  T. 
BABTLETT  and  CHASE,  JJ.,  dUsent 

Judgment  affirmed. 

093  N.  T.  2BB) 

HEATH  DRY  GAS  CO.  v.  HURD  et  al. 

(Cuurt  of  AppeaiS  of  New  York.    Oct.  23, 
1908.) 

1.  Pleading  d  217*)— DEittTBBEB  to  Answeb 
—Effect  as  Opening  Record. 

The  sufficiency  of  the  complaint  may  be  at- 
tacked on  demurrer  to  the  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {  542;   Dec.  Dig.  f  217.*] 

2.  Sau»    (I    261»)  —  ExPBESB    Wabbantt  — 
Form. 

No  speci&c  words  are  necessary  to  consti- 
tute an  express  warranty  in  a  contract  of  sale. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  729;   Dec  Dig.  S  261.*] 

3.  Sales  (g  201*)— Wabbantt  —  Coktbacts— 

CONSTBUCnON. 

It  is  the  better  rule  to  treat  terms  describ- 
ing articles  to  be  sold  or  manufactured  as  part 
of  the  contract  of  sale  descriptive  of  tbe  articles, 
and  not  as  a  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  730;    Dec.  Dig.  {  261.*] 

4.  Sales  (f  273*)— Implied  Wabbanties. 

In  an  executory  contract  for  the  manufac- 
ture of  goods  for  future  delivery,  the  law  im- 
plies a  warranty  that  the  articles  will  be  rea- 
sonably fit  for  the  purposes  for  which  they  were 
intended,  and  free  from  latent  defects  produced 
by  the  process  of  manufacture. 

[i^d.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  §  772;   Dec.  Dig.  9  273.*] 

5.  Sales  (§  260*)— Expbess  Wabbantt. 

There  was  no  express  warranty  of  quality 
in  a  contract  by  defendant  to  construct  car- 
bureters for  plaintiff  in  lots  as  should  be  order- 
ed ;  the  carbureters  to  be  constructed  in  a  care- 
ful, workmanlike,  and  skillful  manner,  since  the 
agreement  created  no  greater  or  different  obli- 
gation than  the  law  implied. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec. 
Dig.  i  260.*] 

Werner,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  the  Heath  Dry  Gas  Company 
against  Benjamin  Hurd  and  others. 

This  is  an  appeal  by  i)ennisBion  on  a  cer- 
tified question  from  an  order  of  the  Appellate 
Division,  and  from  the  Judgment  entered 
thereon,  affirming  an  Interlocutory  Judgment 
of  the  Supreme  Court  sustaining  plaintiffs 
demurrer  to  one  of  the  defenses  set  np  In 
defendants'  answer. 

The  question  certified  Is:  "Does  the  com- 
plaint set  forth  facts  sufficient  to  constitute 


a  cause  of  action?"    Questlim  answered  in 
negative,  and  orders  reversed. 

For  prior  report,  see  124  App.  Div.  68, 108 
N.  Y.  Supp.  410. 

Harold  Tappan,  for  appellants.  Edgar  T. 
Brackett,  for  respondent 

HISCOCK,  J.  The  appellants  are  seeking 
to  defend  against  the  attack  made  by  plain- 
tiff's demurrer  on  their  answer,  as  conceded- 
ly  they  may  do,  by  attacking  In  turn  the 
sufficiency  of  the  latter's  complaiut,  and  the 
questions  thus  raised  are  the  only  ones  sub- 
mitted to  us  on  this  appeal. ' 

The  action  was  brought  to  recover  dam- 
ages because,  as  claimed,  the  appellants  had 
not  fulfilled  their  obligations  under  an  ex- 
ecutory contract  with  respondent  for  the 
manufacture  of  carbureters,  complaint  being 
made  as  to  the  quality  of  those  which  were 
supplied.  Respondent  accepted  and  has  nev- 
er returned  the  goods  thus  manufactured  for 
It, '  and  while  tbe  learned  Appellate  Division 
thought  that,  notwithstanding  this  accept- 
ance and  retention  of  the  goods,  its  com- 
plaint might  be  sustained  if  necessary  as  al- 
leging a  cause  of  action  on  an  implied  war- 
ranty, tbe  counsel  for  the  respondent  on  the 
argument  before  us  expressly  conceded  that 
It  must  be  sustained,  if  at  all,  as  alleging  a 
cause  of  action  on  an  express  warranty, 
which  survived  acceptance  and  failure  to 
return  after  discovery  of  the  defects.  There- 
fore, the  sole  question  has  become,  does  the 
complaint  allege  an  express  warranty  cover- 
ing the  defects  In  the  carbureters?  and  the 
material  allegations  bearing  on  this  question 
are  as  follows: 

■  "That  on  or  about  the  ——  day  of  April, 
1906,  the  plaintlfT  and  the  defendants  entered 
into  a  contract  whereby  the  defendants 
agreed  to  construct  carbureters  for  the  plain- 
tiff in  such  lots  as  should  be  ordered  by  the 
plaintiff:  that  the-  said  carbureters  were  to 
be  constructed  in  a  careful,  workmanlike, 
and  skillful  manner,  and  in  accordance  with 
the  plans  and  specifications  which  were  fur- 
nished to  the  defendants  by  the  plaintiff,  and 
at  the  prices  quoted  by  the  defradants  to  the 
plaintiff;  •  •  •  that  the  defendants  en- 
tered upon  tbe  performance  of  the  aforesaid 
work  under  the  said  contract,  ant'  did  con- 
struct 151  carbureters  for  tbe  said  plaintiff, 
and  tbe  said  plaintiff,  relying  upon  the  said 
contract  and  believing  that  the  said  carbu- 
reters were  constructed  In  a  careful,  work- 
manlike, and  skillful  manner,  and  not  other- 
wise, received  tbe  said  carbureters  under  the 
terms  of  the  said  agreement;  •  •  •  that 
said  carbureters  failed  to  do  the  work  for 
which  they  were  intended ;  that  plaintiff  was 
unable  to  see  the  defects  in  said  carbureters 
at  the  time  they  were  delivered;  •  •  • 
that  plaintiff  did  not  learn  of  said  defects 
In  said  carbureters  until  it  had  sold  a  great 
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many  as  aforesaid;  •  •  •  that  by  care- 
lessness, negligence,  nnsklllfulness,  and  poor 
workmanship  on  the  part  of  the  defendants 
and  their  servants,  all  of  the  said  carbnreters 
constructed  oy  them  have  beeu  improperly, 
carelessly,  unaklllfully,  and  negligetotly  con- 
stmcted,  and  made  useless  and  valueless  to 
the  plaintiff  herein,  and  solely  because  of 
such  careless,  improper,  unsklUful,  unwork- 
manlike construction  the  said  carbmreters 
have  failed  in  all  respects  to  conform  to  the 
conditions  of  said  agreement  and  to  answer 
the  purpose  and  to  do  the  work  Intended  to 
be  done  by  them  as  provided  In  said  agree- 
ment." 

Amongst  all  of  these  allegations,  the  spe- 
cific ones,  of  course,  'upon  which  the  respond- 
ent must  rely  as  setting  forth  an  express 
warranty,  are  those  that  "the  defendants 
agreed  to  construct  carbureters  for  the  plain- 
tiff In  lots  as  should  be  ordered  by  the  plain- 
tiff; that  the  said  carbureters  were  to  be 
constructed  in  a  careful,  workmanlike,  and 
skillful  manner  and  in  accordance  with  the 
plans  and  specifications'  which  were  furnish- 
ed to  the  defendants  by  the  plaintiff." 

It  is  well  settled,  as  contended  by  counsel, 
that  no  Sjpeclflc  words  are  necessary  to  con- 
stitute an  express  warranty,  and  that  this 
complaint  is  not  to  be  deemed  insufficient 
because  it  does  not  use  some  particular 
formula.'  If  the  requirements  essential  to  an 
effective  contract  of .  express  warranty  are 
otherwise  satisfied  by  the  language  which 
has  been  used,  that  effect  will  not  be  denied 
because  the  word  "warranty"  has  been  omit- 
ted. 

We  do  not  think  that  the  allegation  that 
the  carbureters  were  to  be  constructed  "in 
accordance  with  the  plans  and  specifications 
which  were  furnished  to  the  defendants  by 
the  plaintiff"  helps  to  sustain  respondent's 
theory.  The  form  and  purport  of  these  plans 
and  specifications  is  nowhere  disclosed  by 
the  complaint,  but  we  shall  assume  that  they 
were  of  the  usual  character  and  served  to  de- 
8cril>e  and  identify  the  articles  which  were 
to  be  manufactured  by  the  appellants.  No 
Importance  seems  to  be  attached  to  them  in 
cmmection  with  the  question  now  under  con- 
'  sideratlon,  and  there  is  no  allegation  in  the 
complaint,  as  we  understand  It,  that  appel- 
tants  defaulted  in  respect  .to  them.  But 
aside  from  this,  while  there  may  have  been 
some  difference  of  opinion  on  the  subject, 
it  is  the  better  rule  "to  treat  such  words 
(that  is,  terms  of  description  of  the  articles 
to  be  sold  or  manufactured)  as  part  of  the 
contract  of  sale  descriptive  of  the  articles 
sold  and  to  be  deHvered  in  the  future,  and 
not  as  constituting  that  collateral  obligation 
which  sometimes  accompanies  a  contract  of 
sale  and  known  as  a  warranty."  Carleton 
V.  Lombard,  Ayres  &  Co.,  149  N.  T.  148,  43 
N.  E.  425;  Coplay  Iron  Oo.  v.  Pope,  108  N. 
Y.  232.  236,  15  N.  E.  33S. 

Respondent's  claim,  therefore,  of  an  ex- 
press warranty  must  substantially  rest  upon 


the  agreement  "that  the  said  carbureters 
were  to  be  constructed  in  a  careful,  work- 
manlike and  skillful  manner."  We  shall 
assume  that  the  words  of  agreement  were 
equivalent  to  those  of  warranty. 

In  this  executory  contract  for  the  manu- 
facture of  goods  to  be  delivered  In  the  fu- 
ture, the  law  Implied  a  warranty  that  the 
articles  to  be  manufactured  would  be  rea- 
sonably fit  for  the  purposes  for  which  they 
were  intended,  and  that  they  should  be  free 
from  latent  defects  produced  by  the  process 
of  manufacture.  Maurer  v.  Bliss,  6  N.  Y. 
St.-  Rep.  224,  affirmed  116  N.  Y.  665,  22  N. 
E3.  1062 :  Hoe  v.  Sanborn,  21  N.  Y.  552,  78 
Am.  Dec.  163;  GutwlIIig  v.  Zuberbler,  41 
Hun,  361;  Kellogg  Bridge  Co.  v.  Hamilton, 
110  U.  S.  108,  13  Sup.  Gt.  537,  28  L.  Ed.  86. 

The  obligations  thus  implied  are  quite  as 
broad  as  and  fully  equivalent  to  the  obliga- 
tions created  by  the  words  relied  on  as 
constituting  the  express  warranty.  This  be- 
ing so,  we  think  that  it  Is  settled  that  a  par- 
ty cannot  in  such  a  case  as  this  build  up  and 
secure  the  benefits  of  an  express  warranty 
simply  by  using  words  expressly  stating  the 
very  obligations  which  the  law  Implies  with- 
out such  words. 

Reed  v.  Randall,  29  N.  Y.  358,  86  Am.  Dec. 
805,  Involved  the  consideration  of  an  execu- 
tory contract  for  the  saie  of  a  growing  crop 
of  tobacco.  The  contract  expressly  provided 
tnat  the  tobacco  was  "to  be  delivered  well 
cured  and  in  good  condition,"  and  it  was 
held  that  this  agreement  would  not  be  inter- 
preted as  an  express  warranty  becatise  it 
created  no  greater  or  different  obligation 
than  the  law  Implied.  It  ai^>eared  In  that 
case  that  the  vendee  accepted  the  property, 
and  some  time  thereafter  brought  action  to 
recover  damages  because  of  its  t>eing  im- 
properly cured  and  in  bad  condition  and  in 
violation  of  the  provisions  of  the  agreement, 
and  tney  were  nonsuited  because  of  their 
failure  to  return  the  tobacco  after  discover- 
ing its  defects,  as  they  were  compelled  Jto  do 
if  there  was  no  express  warranty.  The  court, 
in  holding  that  proper  disposition  of  the 
case  had  been  made,  said:  "This  conclusion, 
I  think,  was  right.  It  Is  not  claimed  to  be 
otherwise,  unless  there  was  a  warranty  that 
the  tobacco  when  deilverea  should  l>e  well 
cured  and  in  good  condition.  But  the  stipu- 
lation in  respect  to  the  quality  and  condition 
of  the  article  when  delivered  constituted  no 
express  warranty.  The  contract  was  execu- 
tory, for  the  sale  ot  a  growing  crop  of  to- 
bacco, to  be  delivered  the  spring  following, 
well-cured  and  in  good  condition.  The  arti- 
cle bargained  for  and  to  be  tnmlshed  in  the 
future  was  a  merchantable  crop  of  tobacco; 
this  was  what  the  vendor  agreed  to  sell,  and 
the  vendee  to  purchase.  It  was  the  sale  of 
a  particular  thing  by  its  proper  description 
merely;  and  the  descriptive  words  used  for 
defining  the  thing  agreed  to  be  sold  were 
of  the  substance  of  the  contract,  not  col- 
lateral to  the  main  object  of  it    ♦    ♦    •    In 
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fui  execatory  omtraet  for  the  sale  of  per- 
sonal property,  the  law  implies  that  the  arti- 
cle when  furniahed  shall  be  of  merchantable 
quality.  •  •  *  In  legal  eftect,  therefore, 
the  agreement  as  to  which  the  breach  was 
a^^ged  was  the  same  as  the  law.  would  Im- 
piy,  in  th6  absence  of  words  of  expressi  con- 
tract It  would  be  established  upon  proof  of 
,a  contract  to  sell  and  deliver  the  tobacco  at 
a  future  time,  and  without  proof  of  express 
words  between  the  parties,  and  If  express 
words  were  used  between  the  parties,  yet 
Buperaddlns  to  the  terms  of  a  contract  words 
expressing  an  obligation  which  the  law  Im- 
plies does  not  change  the  nature  ot  extent 
of  the  obligation  or  the  remedy  upon  It" 

Whatever  may  be  said  for  or  against  the 
principle  thus  enunciated  as  formulating  one 
amongst  other  somewhat  refined  rules  gov- 
erning the  subject  of  warranties,  it  seems  to 
have  been  recognized  and  to  have  passed 
without  criticism  in  later  cases.  Foot  t. 
Bentley,  44  N.  Y.  106,  l70,  4  Am.  Bep.  652; 
Day  V.  Pool,  52  N.  T.  416,  420,  11  Am.  Rep. 
719;  Gaylord  Mfg.  C!o.  v.  Allen,  68  N.  Y. 
516,  618. 

In  the  latter  case  an  agreement  was  made 
to  manufacture  some  castings  which  were 
"to  be  of  the  best  quality  and  suitable  to  the 
purposes  designed."  The  only  objection  to 
the  castings  when  supplied  was  that-  they 
were  not  well  or  sufficiently  annealed,  and 
were  not  for  that  reason  suitable  for  the 
purposes  for  Which  they  were  designed.  The 
question  was  with  reference  to  a  warranty, 
and  the  court  said:  "The  law  would  Imply 
precisely  that  which  the  defendant's  claim 
made  a  part  of  the  express  contract  This 
was  an  executory  contract  for  the  manufac- 
ture and  sale  of  goods.  *  *  *  A  contract 
to  manufacture  and  deliver  an  article  at  a 
future  day  carries  with  it  an  obligation  that 
the  article  shall  be  merchantable,  or,  if  sold 
for  a  particular  purpose,  that  it  shall  be  suit- 
able and  proper  for  such  purpose.  »  •  • 
Incorporating  into  the  agreement  the  obliga- 
tion which  the  law  implies  would  superadd 
nothing  to  the  contract,  or  vary  its  nature  or 
aftect  the  remedy  upon  it  •  *  •  What- 
ever agreement  there  was,  whether  expressed 
or  implied,  was  a  part  of  the  contract,  and 
was  not  a  special  warranty  or  agreement 
collateral  to  It" 

We  do  not  perceive  any  prlndplefl  which 
distinguish  the  cases  dted  from  the  nresent 
one.  The  burden  of  resDondent's  complaint 
is  that  the  articles  supplied  to  it  were  unfit 
for  the  purposes  intended  and  valueless  be<- 
cause  of  latent  defects  which  arose  in  the 
process  of  manufacture,  and  it  bases  this 
complaint  upon  an  express  agreement  to 
manufacture  the  goods  In  a  skillful  and 
workmanlike  manner  which  would  have 
avoided  these  d^ects.  But,  as  we  have  seen, 
the  law  implied  the  very  obligation  which 
is  invoked  against  the  appellants  that  the 


carbureters  should  bo  suitable  for  the  pur- 
poses Intended  and  that  they  should  t>e  free 
from  defects  arising  in  the  process  of  manu- 
facture, lust  as  in  the  Beed  Case  the  law 
implied  an  obligation  that  the  tobacco  should 
be  free  from  defects  arising  in  the  process 
of  curing,  and,  as  it  was  held  in  that  case 
and  in  the  Oaylord  Manufacturing  Ck>mpany 
Case  that  a  vendee  cannot  change  the  na- 
ture or  extent  of  an  obligation  which  the 
law  implies  or  the  remedy  upon  it  by  adding 
to  the  terms  of  a  contract  words  expressing 
such  obligation,  so  we  think  it  must  be  held 
la  this  case. 

The  orders  appealed  from  should  be  re- 
versed and  'demurrer  overruled,  with  costs  in 
all  courts,  with  leave  to  plaintiff  to  serve 
an  amended  complaint  within  20  days  on 
payment  of  costs. 

The  question  certified  to  us  should  be  an< 
swered  in  the  negative. 

CULLBN,  O.  J,  and  EDWABD  T.  BABT- 
LETT,  HAIGHT,  VANN,  and  OHASB.  JJ, 
concur.    WBBNEB.  J.,  dissentSb 

Order»  reversed,  etc. 

(US  N.  T.  20*) 

SABASOHN  V.  KAMAIKT  et  al. 

(Court  of  Appeals  of  New  York.    Oct  28, 
1908.) 

1.  CONTSACTS  (i  45*)— i>Ei:,IVBBT— DVIDBNOE— 

SOFFICIENOT. 

The  usual  manner  of  delivery  of  a  unilat- 
eral aKre,ement  is  by  physical  delivery  to  the 
promisee,  but  a  delivery  of  a  bilateral  agree- 
ment is  usually  evidenced  by  words;  but  it  is 
not  necessary  that  delivery  be  shown  in  any 
particular  manner,  the  question  of  whether  cer- 
tain acts,  words,  and  circumstances  constitute 
delivery  being  one  of  intent,  and  any  evidence 
showing  that  the  party  intended  the  agree- 
ment to  be  binding  upon  them  is  sufficient. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  §  213;  Dec.  Dig.  |  45.*] 

2.  CoNTBACTs  (I  42*)— Delivbbt— What  Cow- 

STITUTES. 

Where  a  contract  is  prepared  by  a  scriv- 
ener and  signed  by  the  parties  and  left  with 
him,  such  fact,  if  not  presumptive  evidence  of  a 
delivery,  is  important,  in  connection  with  the 
BulMequent  acts  of  the  parties,  in  determining 
their  intention  in  leaving  the  agreement  with 
the  Bcrivener. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §8  208,  209;   Dec  Dig.  {  42.*] 

3.  BviDENCB  (§  174*)— BESr  Evidence— Obio- 

IBfAL   WBITTNQ — CotTNTERPABT  AGBEEMENTS. 

Where  a  document  is  executed  in  counter- 
part, each  part  is  regarded  as.  an  original. 

[Ed,  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  567;    Dec.  Dig.  |  174.*] 

4.  CONTBACTB    ($    42*)  —  DjtUVEBT  —  SUWI- 
CIENCT. 

Plaintiff  and  his  father  signed  an  agree- 
ment which  was  attested  by  a  witness,  by 
whicji  the  father  agreed  to  pay  plaintiff  a  cer- 
tain sum  monthly  after  his  contemplated  mar- 
riage, and  to  beqneath  to  him  25  per  cent,  ot 
{lis  business,  the  agreement  reciting  that  the  un- 
dersigned accepted  the  provisions  of  the  agree- 
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ment  with  perfect  undentanding  and  a  settled 
mind.  The  original  agreement  was  left  with 
the  scrivener  who  attested  it,  but  at  the  time 
of  execution  a  copy,  signed,  and  certified  by 
both  the  father  ana  the  attesting  witness  to  be 
a  trae  copy,  was  delivered  to  plaintiff.  Both 
parties  thereafter  treated  the  agreement  as  bind- 
ing, and  plaintiff  fully  performed  his  part  there- 
of, but  the  will  subsequently  executed  by  his 
father  did  not  accurately  carry  out  the  contract. 
Held,  that  the  delivery  of  the  certified  copy  of 
the  contract  to  plaintiff  was  as  binding  as  the 
delivery  of  a  counterpart  would  have  been,  and 
under  the  circumstances,  was  a  sufficient  deliv- 
•ly. 

[Ed.   Note.— For  other  caaes,  see   Contracts, 
Dec.  Dig.  i  42.*] 

5.  CORTBACTS    (I    45*>— DBLIVBBT  —  PBESiniP- 

TivE  Evidence— Possession. 

Plaintiff's  possession  of  a  copy  of  a  con- 
tract executed  dt  himself  and  his  father,  the 
copy  being  certified  by  the  attesting  witness 
who  drew  the  original,  and  by  the  father,  as  a 
tme  copy,  was  presumptive  evidence  that  the 
copy  was  given  to  plaintiff  by  hia  father. 

(Ed.  Note.— For  other  eases,  see  Contracts, 
Dec.  Dig.  {  4S.*] 
e  COIHTBACTS  (§  45*)— Dbuvkbt— Btiokhc*— 

PSBSUMFTIVK  EVIDENCE. 

The  delivery  of  an  agreement  will  be  pre- 
sumed where  the  concurrent  acts  of  the  parties 
recognize  its  binding  force,  in  the  absence  of  di- 
rect evidence  to  disprove  a  delivery. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent.  Dig.  |  213 ;    Dec.  Dig.  i  45.*] 

7.  Appeal   and    Ebeob    (|   843*)— Review- 
Questions  Necessart  to  Decision. 

In  a  suit  for  specific  performance  of  an 
agreement  to  devise,  made  in  consideration  of 
^dntilTs  agreement  to  man^  a  certain  person, 
ue  agreement  being  made  pnor  to  plaintiffs  en- 
gagement to  marry,  it  is  unnecessary  to  deter- 
mine the  validity  of  such  an  agreement  made 
after  and  independent  of  a  prior  promise  to  mar- 
ry between  the  parties  to  be  married. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  843.*] 

8.  Wills  (S  59*)— Contbact  to  Bequeath— 
Conbidebation— Fbovise  to  Mabbt. 

An  agreement  by  plaintiil  to  marry  a  cer- 
tain person  at  his  father's  reaaest,  accompanied 
by  a  premise  to  consummate  toe  marriage  there- 
after, upon  his  father's  execution  of  a  written 
agreement  to  make  him  a  certain  allowance 
and  devise  certain  property  to  him,  the  agree- 
ment recognizing  plaintiff's  engagement  and  re- 
lEerring  to  the  contemplated  marriage,  was  a 
valnable  consideration  sufficient  to  support  his 
fatdier's  agreement. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dfe.  I  58.*] 
H.  Wnxs  a  59*)— Contbact  to  Bequeath— 

CONSIDEBATION— REI.EABE  OF  MOBTOAOE. 

PlaintifTs  agreement  that  a  mortgage  held 
by  him  on  his  mother's  property  should  be  void 
or  l>e  canceled  was  a  valnable  consideration  for 
his  father's  agreement  to  make  him  an  allow- 
ance and  to  devise  certain  property  to  him, 
whether  the  mortgage  was  a  lien  on  the  prop- 
erty or  only  a  dltpatcd  claim  constltating  a 
doiid  on  the  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
IMg.  i  59.*] 

10.  Specific    Pebfobuance    (§    29*)  —  Coh- 
TBACTs  Enforceable— Cebtaintt. 

Complainant's  father,  who  owned  a  third 
Intenest  in  a  poblisblng  business,  agreed  to  make 
«  will  that  there  shall  be  to  complainant  25  per 
cent,  of  the  business,  and  that  if  on  the  father's 
death  there  shall  not  be  left  of  him  with  which 
to  satisfy  his  three  grandchildren,  that  plain- 


tiff shall  satisfy  each  with  $2,f)00,  or  giy«  them 
S  per  cent,  of  the  business.  Held,  that  the 
agreement  was  not  too  uncertain  or  indefinite 
to  permit  specific  performance  under  the  court's 
direction. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  S  29.*] 

11.  Wiixs  (§  63*>— Contbaoi  TO  Bbqubath— 

CONSTBUCTION— PbOFEBTT  AFFECTED. 

An  agreement  by  complainant's  father,  who 
owned  a  one-third  interest  in  a  publishing  busi- 
ness, to  devise  to  complainant  25  per  cent,  of 
the  said  business  of  printing  newspapers,  meant 
that  percentage  of  the  entire  business,  and  not 
merely  25  per  cent,  of  his  one-third  interest. 

[Bd.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  g  63.*] 

12.  Specific    Pebfobmance    (J    61*)  —  Cow- 

TBACTS    EnFOBCEABLB  —  FAIBNBS8    OF    CON- 
TBACT — CoNTBACTS   TO   DEVISE. 

Complainant's  father  had  given  to  another 
son  and  his  son-in-law  each  a  third  interest  in 
his  ^publishing  business,  and  thereafter  agreed  to 
devise  one^uarter  of  the  business  to  complain- 
ant in  consideration  that  complainant  would 
many  a  certain  person,  bnt  obligated  him  to 
give  each  of  the  children  of  a  deceased  daughter 
$2,000,  or  5  per  cent,  of  the  publishing  business 
in  case  the  estate  was  insufficient  to  give  them 
that  amount  after  carrying  out  the  contract. 
Complainant's  mother,  whose  interest  was  the 
most  seriously  affected  by  the  contract,  knew  of 
it  during  the  father's  lifetime,  and  was  always 
satisfied  with  it.  Beli,  that  the  father's  agree- 
ment to  devise  was  not  unfair  or  unreasonable 
so  as  to  prevent  its  specific  enforcement. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance. Cent.  Dig.  a  153,  154;  Dec.  Dig.  | 
51.*] 

Appeal  from  Supreme  Coait,  Appellate  Di- 
vision, First  Department 

Suit  by  Abraham  H'.  Sarasohn  against  Re- 
becca Kama  iky  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (120  App. 
Dlv.  110,  106  N.  T.  Supp.  68),  aflJrmlng  a 
Judgment  dismlsBlng  the  complaint,  complain- 
ant appealed.  Reversed,  and  new  trial  or- 
dered. 

Denis  O'Brien,  for  appellant  George  H. 
Englebard,  for  respondents. 


CHASE,  J.  This  action  Is  brought  to  ax' 
foroe  spedflcally  an  alleged  agreement  sign- 
ed by  the  plaintiff  and  Kasryel  H.  Sarasohn, 
his  father,  February  9,  1904.  Kasryel  came 
to  this  country  In  1874,  and  commenced  the 
publication  of  a  paper  known  as  the  Jewisb 
Gazette.  He  bad  a  wife,  the  defendant  Ber- 
tha, and  two  boob,  tbe  defendant  Eaeklel  an^ 
the  plaintiff,  and  one  daughter,  now  deceas- 
ed, tbe  mother  of  tbe  defendants  Rebecca,  Is- 
rael, and  David  Kamaiky.  In  1876  BEeklei. 
then  about  10  yearn  of  age,  came  to  tbu 
coimtty,  and  tbereaft»  assiated  In  tbe  bust 
nesa  Of  publishing  and  distributing  said  pa 
per.  In  1877  the  plaintiff,  then  about6year^ 
Of  age,  came  to  this  country,  and  within  a 
few  years  thereafter  commenced  working  in 
connection  with  said  business.  In  1884  Kas- 
ryel commenced  the  publication  of  the  Jewish 
Dally  News.  Both  Ezekld  and  Abraham,  ex- 
cept during  such  time  as  they  were  in  school. 
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were  engaged  in  distributing  papers,  setting 
type,  and  soliciting  advertisements  and  other 
business  for  their  father  until  1889.  The 
plaintiff,  Abraham,  spent  more  time  than  his 
brother  in  school,  and  graduated  from  the 
law  department  of  the  University  of  the  City 
of  New  York,  and  in  1889  was  admitted  to 
the  bar  and  thereafter  devoted  his  time  to 
the  practice  of  his  profession.  In  1889  Kas- 
ryel's  daughter  married  one  Eamalky.  She 
died  in  1900,  leaving  the  defendants  Ka- 
maiky,  her  children.  About  the  time  the 
plaintiff  was  admitted  to  the  bar,  Kasryel's 
said  son-in-law  was  employed  in  the  busi- 
ness of  publishing  said  papers,  and  thereafter 
Eamalky  and  Ezeklel  had  principal  charge 
of  such  business.  At  some  time  after  1889 
the  name  of  Sarasohn  &  Sons  was  used  in 
such  publishing  business,  and  on  the  22d  day 
of  January,  1900,  articles  of  copartnership 
between  Kasryel,  his  son  Ezeklel,  and  his 
son-in-law  Kamalky  were  prepared  by  the 
plaintiff  representing  them,  and  duly  execut- 
ed, by  which  each  of  the  three  partners  was 
recognized  as  the  owner  of  one-third  of  the 
property  and  business  conducted  in  the  name 
of  Sarasohn  &  Sons,  and  the  partnership 
business  continued  under  such  written  arti- 
cles of  copartnership  until  after  the  death  of 
Kasryel,  which  occurred  January  12,  1905. 

Prior  to  November,  1903,  Kasryel  expressed 
a  desire  that  the  plaintiff,  who  was  then 
about  84  years  of  age,  should  marry.  Both 
Kasryel  and  the  plaintiff  asked  a  cousin  of 
Kasryel's  wife  and  the  mother  of  one  Isa- 
belle  to  allow  Isabelle  to  marry  the  plaintiff. 
Before  the  engagement  between  plaintiff  and 
Isabelle,  Kasryel  told  one  of  his  old  em- 
ployes that  "Abraham  would  be  engaged  pret- 
ty soon."  Subsequently  the  employe  said  to 
Kasryel,  "Do  you  know  Hyman  (the  plaintiff 
Abraham)  is  saying  all  the  time  he  cannot 
make  enough  out  of  his  professional  life  and 
be  would  like  to  have  a  share  or  Interest  in 
the  Jewish  Daily  News  and  the  Jewish  Ga- 
zette?" and  Kasryel  said  to  him,  "Yon  go 
to  him  and  tell  him  that  I  will  give  to  one 
child  Ezekiel  one  share,  and  my  part  will  not 
be  given  to  anybody,  and  I  will  not  give  that 
to  any  one  except  I  give  it  to  him."  A  few 
days  later  Kasryel  said  to  the  same  person : 
"The  time  is  getting  short,  and  be  would  like 
to  see  him  (Abraham)  married.  *  *  •  Go 
to  tell  him  that  I  will  give  him  a  contract 
that  my  part  of  the  Jewish  Dally  News  will 
belong  to  him  after  I  will  die."  This  wit- 
ness repeated  the  conversation  to  the  plain- 
tiff, and  then  returned  to  Kasryel  and  said : 
"He  is  not  in  a  position  to  get  married  now 
because  he  does  not  make  enough  from  his 
practice,  except  that  you  do  just  as  you 
promised  me  as  you  told  Abraham  that  you 
will  give  him  your  share  in  the  Jewish  Dally 
News  and  the  Jewish  Gazette."  And  he, 
Kasryel,  said :  "Go  to  tell  him  that  I  do  not 
like  to  make  any  wills  while  I  am  alive,  and 
I  don't  want  to  go  to  any  lawyers — he  used 
to  be  afraid  all  the  time  of  death  in  making 


a  will — and  he  told  me:  'Go  tell  Abraham  I 
will  make  him  a  Jewish  writing — a  Jewish 
writing  that  the  third  part  of  my  business, 
of  my  share,  I  will  give  to  him  after  I  will 
die.'"  This  conversation  was  repeated  to 
plaintiff.  On  NovemI>er  22,  1903,  a  formal 
Hebrew  engagement  ceremony  was  had  be- 
tween the  plaintiff  and  Isabelle,  although 
plaintiff  testifies  that  the  engagement  was 
conditional  upon  the  contract  of  the  father 
being  consummated. 

An  uncle  of  Isabelle  had  a  conversation 
with  Kasryel  which  he  says  was  before  the 
engagement.  In  which  Kasryel  promised  to 
give  Abraham  his  part  in  the  business  be- 
cause that  Abraham  should  get  married  to 
that  young  lady,  and  he  further  stated  that 
he  required  Abraham  to  marry  that  girl. 
This  witness  about  six  weeks  or  two  months 
later,  and  after  the  engagement,  had  a  con- 
versation with  Kasryel,  in  which  Kasryel 
said,  "Wliy  he  did  not  send  out  the  invita- 
tions for  the  wedding,"  and  the  witness  re- 
plied, "Unless  he  put  everything  in  writing 
the  marriage  will  not  take  place."  About 
two  weeks  later  he  met  him  again  and  Kas- 
ryel said,  "That  he  had  put  in  writing  what- 
ever he  had  promised."  A  short  time  before 
the  writing  was  made  Kasryel  sent  for  the 
mother  of  Isal>elle  and  said  to  her:  "When 
would  a  date  be  set  for  the  marriage?"  and 
the  mother  replied,  "I  could  not  tell  him  be- 
cause his  father  promised  before  he  would 
give  him  a  quarter  Interest  in  bis  business  to 
his  son,  meaning  Mr.  Sarasohn,  and  Kasryel 
said,  'You  tell  my  son  In  iny  name  I  give  him 
a  quarter  interest  in  my  newspaper  business 
and  he  set  the  date  for  the  marriage.'  And 
he  said  within  a  few  days  he  would  write  the- 
papers  out  and  would  fulfill  all  his  promises, 
one-quarter  interest  in  the  newspaper  busi- 
ness." After  the  date  of  the  agreement  sign- 
ed by  Kasryel  and  the  plaintiff  the  date  was 
set  for  the  wedding,  which  occurred  March  7, 
1904. 

The  alleged  agreement  was  written  in  He- 
brew, signer!  by  Kasryel  and  by  the  plaintiff, 
and  witnessed  by  the  scrivener.  The  follow- 
ing is  a  translation  of  said  agreement: 

"Memorial  Words  Concluded  Between  EUibbi 

K.  H.  Sarasohn  and  His  Son 

Chalm  (Hyman). 

"1.  Rev.  E.  H.  Sarasohn  obligates  himself 
to  give  his  son  above  mentioned  after  bis 
wedding,  which  will  take  place  shortly  with 
his  bride-elect,  the  sum  of  one  hundred  dol- 
lars each  and  every  month  besides  suitable 
apartments  and  offices  in  his  house  No.  187 
East  Broadway,  without  charge.  This  obliga- 
tion shall  continue  as  long  as  the  above 
named  Hyman  has  not  a  share  in  the  busi- 
ness of  publishing  newspapers  of  the  said 
Rev.  K.  H.  Sarasohn. 

"2.  In  the  coming  spring  the  said  Rev.  K. 
H.  Sarasohn  will  go  to  Europe;  the  entire 
period  which  he  shall  remain  In  Europe  his 
said  son  shall  stand  in  the  place  of  bis  fa- 
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tbex  to  give  (or  express)  his  opinion  lu  the 
said  business  of  publishing  newspapers  above 
mentioned  but  In  all  matters  relating  to  poll- 
tics  and  socialism  be  shall  not  have  any  say. 

"3.  The  Rev.  K.  H.  Sarasohn  obligates 
talmself  to  make  a  will,  as  is  required,  that 
after  the  passing  away  of  the  days  and  years 
there  shall  be  to  the  said  son  Hyman  above 
mentioned,  twenty-five  per  cent,  of  the  said 
business  of  printing  newspapers;  this  share 
is  only  to  Hyman  personally  or  to  his  de- 
scendants; but  If  God  forbid,  it  shall  bap- 
pen  that  said  Hyman  shall  have  no  children 
surviving  him,  his  wife  shall  not  Inherit,  only 
the  other  heirs  of  the  said  Rabbi  E.  H.  Sara- 
sohn. And  the  house  185  East  Broadway 
there  shall  be  to  him  one-fourth  part. 

"4.  If  after  the  passing  away  of  the  days 
of  the  Rev.  E.  H.  Sarasohn  there  will  not  be 
left  of  him  what  to  satisfy  the  three  grand- 
children of  my  daughter  Rebecca  of  blessed 
memory,  then  it  Is  tbe  obligation  of  the  said 
Hyman  to  satisfy  each  with  the  sum  of  $2,- 
000  or  to  give  them  five  per  cent  of  the  said 
business  of  publishing  newspapers. 

"5.  All  the  mortgage  that  the  said  Hyman 
holds  on  the  mother  shall  be  at  once  void  (or 
shall  be  cancelled). 

"All  this  is  concluded  in  the  presence  of 
the  undersigned. 

"We  the  undersigned  have  accepted  all  the 
foregoing  with  our  good  will,  with  a  perfect 
understanding  and  with  a  full  and  settled 
mind. 
"Witness : 

"Hyman   Jacob   Widrewlhs, 

"Of  Moscow. 

"We  have  come  to  this  signature  the  twen- 
ty-third day  of  the  month  of  Schebat,  6664, 
here  In  New  York. 

"(Signed)  The   words, 

"Easryel  H.  Sarasohn. 
"(Signed)  The  words, 

"Abraham  Hyman  Sarasohn." 

The  trial  court  found,  among  other  things, 
as  follows: 

"(6)  That  said  paper  writing  was  written 
by  one  Widrewltz,  a  Hebrew  rabbi,  and  was 
thereafter,  and  remained,  in  his  possession 
until  after  tbe  decease  of  the  said  Easryel  H. 
Sarasohn." 

"(8)  That  on  the  trial  of  this  action  the 
plaintiff  produced  a  copy  of  said  paper  writ- 
ing and  of  the  signatures  thereto  subscribed ; 
that  there  were  added  to  said  copy  after  the 
copy  of  said  signatures  the  words,  'Copied 
from  the  body  of  the  writing  which  lies  in 
my  hand,  letter  for  letter;'  and  that  the  pa- 
per containing  said  copy  and  said  additional 
words  bore  at  the  foot  thereof  the  original 
signature  of  the  said  Easryel  H.  Sarasohn, 
and  the  words  'Chief  Rabbi  of  America  Hy- 
man Jacob  Widrewltz  from  Moscow'  imprint- 
ed from  a  rubber  stamp. 

"(9)  That  the  paper  described  in  the  fore- 
going eighth  finding,  with  the  original  signa- 
ture of  said  Easryel  QU  Saraaohn  thereon  in- 


scribed as  described  in  the  foregoing  eighth 
finding,  was  at  all  times  after  the  date  of  the 
said  paper  writing  down  to  the  date  of  the 
trial  of  this  action  in  the  possession  of  the 
plaintiff." 

"(26)  That  the  said  Easryel  H.  Sarasohn, 
in  his  lifetime  and  after  the  marriage  of  the 
plaintiff,  paid  to  the  said  plaintiff  tbe  sum 
of  1100  a  month  In  each  and  every  month, 
and  furnished  the  said  plaintiff,  without 
charge  therefor,  suitable  apartments  and  of- 
fice In  the  premises  No.  187  East  Broadway." 

"(29)  That  the  agreement  of  Easryel  H. 
Sarasohn  alleged  in  the  complaint  Is  an  agree- 
ment in  consideration  of  marriage,  but  not 
one  of  mutual  promises  to  marry." 

"(34)  That  Bertha  Sarasohn,  the  widow  of 
said  decedent,  is  satisfied  with  the  contract  so 
made  between  the  said  plaintiff  and  the  said 
Easryel  H.  Sarasohn,  and  is  desirous  of  hay- 
ing the  same  in  all  respects  carried  out." 

A  few  days  before  the  death  of  said  Eas- 
ryel he  signed  a  paper  purporting  to  be  his 
will.  Such  paper  was  offered  for  probate 
In  the  Surrogate's  Court  by  the  plaintiff,  to 
which  objections  were  filed  by  said  Ezeklel, 
and  probate  was  refused  on  the  ground  that 
the  decedent  did  not  subscribe  said  paper  in 
the  presence  of  one  of  the  persons  who  signed 
the  same  as  a  witness,  and  did  not  acknowl- 
edge the  signature  in  his  presence  or  declare 
the  paper  to  be  his  last  will  and  testament 

The  respondents  defend  this  action  on  sub- 
stantially three  grounds:  (1)  That  said  agree- 
ment was  never  delivered.  (2). That  there 
was  no  consideration  therefor.  (3)  That  it  is 
too  uncertain  and  indefinite  In  Its  terms  to 
be  enforced  specifically. 

The  court  dismissed  the  plaintlfrs  com- 
plaint, and  further  found,  among  other  things, 
the  following:  (5)  That  said  Easryel  H.  Sa- 
rasohn did  not  Intend  that  said  paper  writing 
thus  subscribed  by  him  should  be  effective  as 
his  agreement  (12)  That  the  language  of  the 
third  and  fourth  clauses  of  the  paper  writing 
referred  to  In  the  foregoing  fourth  finding  is 
so  indefinite  and  uncertain  that  their  mean- 
ing cannot  be  ascertained.  (13)  That  Easryel 
H.  Sarasohn  did  not  make  with  the  plaintiff 
any  of  the  agreements  alleged  in  the  com- 
plaint to  have  been  made  by  him.  (14)  That 
the  plaintiff  did  not  make  with  Easryel  H. 
Sarasohn  any  of  the  agreements  alleged  in 
the  complaint  to  have  been  made  by  him. 
(15)  That  there  was  no  consideration  for  any 
of  the  promises  of  said  Easryel  H.  Sarasohn 
alleged  in  the  complaint  (17)  That  the  plain- 
tiff did  not  marry  according  to  the  desires  of 
said  Easryel  H.  Sarasohn.  (33)  That  the 
agreement  of  said  Easryel  H.  Sarasohn  alleg- 
ed in  the  complaint,  to  wit,  that  be  would 
make  and  execute.  In  accordance  with  the 
statutes  of  the  state  of  New  York  in  such 
case  made  and  provided,  his  last  will  and  tes- 
tament wherein  and  whereby  he  would  give, 
devise,  and  bequeath  to  the  said  plaintiff  25 
per  cent  of  the  business  of  printing  newspa- 
pers founded, by  the  said  Easryel  H.  Sara- 


Digitized  by 


Google 


124 


86  N0BTHEA8TBBN  BBPOBTEB. 


(N.T. 


•obn  and  an  equal  one-fourth  part  of  the 
tiouse  Iciiown  as  No.  185  East  Broadway,  In 
tbe  borough  of  Manhattan,  city  of  New  Torit, 
Is  unjust,  unfair,  and  Inequitable  to  said  wid- 
ow and  to  said  next  of  kin  of  said  Kasryel 
H.  Sarasohn  other  than  the  plaintiff. 

The  conclusions  of  law  are  to  the  effect  that 
Kasryel  H.  Sarasohn  was  not  under  any  ob- 
ligation to  the  plaintiff  to  make  and  execute 
a  will  giving  to  him  25  per  cent  or  any  other 
share  of  said  business  of  printing  newspapers, 
that  there  was  no  consideration  for  said  al- 
leged promises,  and  that  the  alleged  agree- 
ment Is  not  such  an  agreement  as  entitles 
the  plalntifl  to  a  decree  for  specific  perform- 
ance of  Its  terms. 

All  questions  relating  to  'a  transfer  of  a 
one-fourth  part  of  the  property  known  as  No. 
185  East  Broadway  are  eliminated  from  this 
controversy  by  stipulation. 

At  some  time  In  1893,  or  thereafter,  the 
property  at  186  Bast  Broadway  was  owned 
by  Kasryel's  daughter,  and  in  1888  she  gave 
to  her  mother  a  mortgage  thereon  of  $6,000. 
PlalntUTs  mother  testified  that  she  did  not 
pay  any  money  foe.  the  mortgage,  and  further 
says,  "Why  shoulfl  I  give  blm  money?  The 
house  was  mine;  it  was  my  house  and  my 
husband's."  Soon  after  tbe  mortgage  was 
given  to  her  she  transferred  it  to  the  plaintiff 
by  assignment.  On  April  4,  1903,  tbe  plain- 
tiff pr^ared  and  bis  mother  signed  a  paper 
satisfying  said  mortgage,  which  be  held  for 
use  in  place  of  the  assignment  if  he  desired 
to  use  it  He  testified  that  after  the. alleged 
agreement  was  signed  he  was  at  all  times 
ready  to  satisfy  the  mortgage.  A  few  days 
after  Kasryel's  death  bis  son-in-law,  Kamai- 
ky,  asked  the  plaintiff  for  the  paper  satisfy- 
ing the  mortgage,  and  the  plaintiff  delivered 
It  to  htm,  and  it  was  duly  recorded  and  tbe 
mortgage  satisfied. 

In  considering  whether  the  essential  find- 
ings of  fact  and  conclusions  of  law  are  sus- 
tained. It  is  necessary  for  us  to  review  briefly 
the  principles  of  law  that  are  applicable  in 
connection  with  certain  important  undisput- 
ed facts. 

Whether  certain  acts,  words,  and  circum- 
stances constitute  a  delivery  of  an  agreement 
Is  a  question  of  intent  The  usual  way  of  de- 
livering a  unilateral  agreement  is  by  physi- 
cally handing  the  paper  upon  which  it  is 
written  to  tbe  grantee  or  promisee.  In  case 
of  a  bilateral  agreement,  the  delivery  is  usu- 
ally evidenced  by  words.  It  is  not  necessary 
tliat  a  delivery  be  evidenced  In  any  particu- 
lar or  prescribed  manner.  Any  evidence  that 
shows  that  the  parties  to  a  written  instru- 
ment Intend  that'  tbe  same  should  be  opera- 
tive and  binding  upon  them  is  sufficient  In 
an  action  to  enforce  its  provisions.  Where 
two  or  more  persons  make  mutual  promises 
and,  desiring  to  put  the  same  in  writing,  go 
to  a  scrivener  for  that  purpose,  and  a  writing 
la  prepared  and  actually  signed  by  the  parties 
thereto  and  left  with  the  scrivener,  such  fact, 
even  If  not  of  itself  presumptiye  evidence  of 


a  delivery,  Is  an  Important  fact  In  connection 
with  the  subsequent  acts  of  the  parties  and 
the  surrounding  circumstances  tor  the  pur- 
pose of  determining  the  intention  of  the  par- 
ties In  so  leaving  tbe  signed  paper  with  the 
scrivemer. 

The  alleged  agreement  under  consideration 
was  signed  by  the  plaintiff  and  his  fatbo:, 
and  So  far  formally  executed  in  tbe  pteaeaae 
of  a  witness  who  signed  the  paper  in  attests* 
tion  of  such  fact  Wben  so  signed,  each  par- 
ty was  Interested  therein.  Each  was  by  the 
terms  thereof  to  receive  some  benefit  there- 
from. Neither  was  entitled  to  the  possession 
of  tbe  paper  to  the  exclusion  of  the  other. 
Every  lawyer  accustomed  to  prepare  agree- 
ments containing  mutual  promises  has  been 
called  upon  to  bold  such  agreements  for  tbe 
mutual  benefit  of  tbe  parties. 

In  the  agreement  now  considered  is  the 
following  language:  "We,  the  undersigned, 
have  accepted  all  the  foregoing  with  our 
good  will,  with  a  perfect  understanding  and 
with  a  full  and  settled  mind."  It  la  true 
that  If  the  agreement  was  left  with  the  scriv- 
ener subject  to  the  performance  <tf  some  con- 
dition, the  statement  Just  quoted  would  be 
as  ineffective  as  all  the  other  provisions 
thereof;  but  In  view  of  the  undisputed  sur- 
roundings, this  statement  in  the  agreement 
adds  to  the  presumption  that  a  delivery  was 
intended. 

It  appears  from  the  ninth  finding  of  fact 
that  we  have  quoted  that  there  came  into 
tbe  possession  of  the  plaintiff  on  tbe  day  of 
the  date  of  tbe  agreement  a  copy  certified 
not  only  by  the  rabbi  who  acted  as  the  scriv- 
eneri  but  by  the  plaintiff's  father  as  being  a 
copy  of  tbe  paper,  letter  for  letter,  then  re- 
maining in  tbe  possession  of  the  scrivener. 
Tbe  court  has  found  that  the  copy  of  said 
agreement  so  certified,  by  plaintiff's  father 
was  at  all  times  after  the  date  of  the  alleged 
agreement  in  the  possession  of  the  plaintiff. 
If  such  a  copy  so  prepared  by  the  scrivener 
had  not  been  certified  by  the  father,  it  would 
have  been  of  little  value  as  evidence  of  the 
Intention  of  the  father  to  be  bound  by  tbe 
terms  of  the  original.  The  possession  of  the 
copy  so  certified  is  presumptive  evidence  that 
the  copy  -was  given  to  the  plaintiff  by  bis 
father.  When  a  document  of  title  or  obliga- 
tion Is  made  in  counterpart,  each  counter- 
part is  usually  to  be  regarded  as  an  orlgtnaL 
1  Greeuleaf  on  Evidence  (16tb  Ed.)  |  563,  p. 
681. 

The  delivery  of  a  copy  of  a  paper  certified 
as  a  copy  remaining  in  the  posseasion  of  tbe 
scrivener  Is  as  solemn  a  recognition  of  the 
binding  force  of  the  original  as  against  the 
person  so  delivering  such  certified  copy  as  if 
the  same  had  been  a  counterpart  The  fa- 
ther thus  recognised  that  the  written  agree- 
ment so  left  with  the  scrivener  was  a  com- 
pleted transaction.  Both  of  the  parties  to 
the  agreement  treated  it  as  a  binding  con- 
tract It  appears  from  the  twenty-sixth  find- 
ing of  fact  that  we  have  quoted  that  the  fa^ 


Digiti 


zed  by  Google 


K.  T.) 


8ARAS0HN  V.  KAMAIKT. 


tber  carried  out  the  terma  of  the  agreement 
ao  far  aa  It  relates  to  the  payment  of  a 
monthly  sum  to  the  plaintiff  after  his  mar- 
riage and  in  fnrnlshiug  blm  with  anltable 
apartmente  and  offices  In  the  premises  No. 
'  167  East  Broadway.  It  further  appears,  as 
ve  haye  already  stated,  that  he  thereafter 
executed  a  will.  Although  It  does  not  satis- 
fy accurately  the  provisions  of  said  con- 
tract, yet  In  Its  princljpal  features  It  Is  cor- 
roborative of  the  plaintiff's  claim  relating 
thereto.  It  cannot  be  assumed  that  the  ir- 
regularity In  the  execution  of  the  will  was 
intentional;  it  should  rather  be  considered 
as  an  effort  lo  good  faith  by  the  decedent  to 
carry  out  his  wishes  and  obligations  relative 
to  his  property.  The  evidence  is  uncontra- 
dicted that  the  plaintiff  married  in  accord- 
ance with  the  wishes  of  his  father.  The 
mortgage  referred  to  in  the  agreement,  al- 
though not  satisfied  until  after  the  father's 
death,  was  actually  satisfied  at  respondent's 
request  before  proixite  of  the  wiU  had  been 
refused. 

A  delivery  of  an  instrument  velll  be  pre- 
sumed, in  the  a'bsence  of  direct  evidence, 
where  the  concurrent  acts  of  the  parties  rec- 
ognize the  obligation  thereof.  Gould  v.  Day, 
94  U.  S.  405,  24  L.  Bd.  232.  The  record  does 
not  sustain  the  fifth,  thirteenth,  fourteenth, 
and  seventeenth  findings  of  fact. 

Contracts  by  which  third  persons  covenant 
to  perform  dertain  promises  in  consideration 
of  a  marriage  are  frequently  upheld.  Phalen 
V.  tJ.  S.  Trust  Co.,  186  N.  T.  178,  78  N.  E. 
«43,  7  I*  B.  A.  (N.  S.)  734;  Johnston  v,  Spic- 
€r,  107  N.  Y.  185,  13  N.  B.  753.  The  dece- 
dent's promises  were  made  in  writing,  and. 
In  part  at  least  were  the  result  of  plaintiff's 
reciprocal  promise  to  marry  that  antedated 
the  formal  Hebrew  ceremouy  of  November 
22,  1903,  and  the  interesting  question'  as  to 
tlie  validity  of  an  agreement  based  upon  a 
promise  to  marry,  made  after  and  entirely 
independent  of  a  prior  promise  to  marry  as 
between  the  parties.  Is  not  now  necessarily 
before  ns. 

An  agreement  to  marry  entered  into  by  the 
plaintiff  with  Isabelle  at  Kasryel's  request, 
accompanied  by  a  promise  to  consummate 
the  same  by  marriage  thereafter  upon  Kas- 
ryel's  executing  a  written  agreement  as  so 
promised,  was  a  valuable  consideration  for 
the  execution  of  such  an  agreement. '  Plain- 
tiff testified  that  the  marriage  tools  place 
in  reliance  upon  the  agreement.  The  agree- 
■ment  postponed,  at  least  in  part,  the  consum- 
mation of  the  gift  to  the  plaintiff  to  a  time 
"after  bis  wedding,"  and  the  agreement  dis- 
tinctly recognizes  plaintiff's  engagement  and 
prior  promise,  and  refers  to  the  wedding 
"which  will  take  place  shortly  with  his 
bride-elect"  The  promise  in  the  agreement 
ttiat  the  mortgage  therein  referred  to  shall 
be  void  or  canceled  also  constitutes  a  valua- 


ble consideration  for  the  agreement  It  is  a 
valuable  consideration  whethitr  such  mort- 
gage was  a  recognized  Indebtedness  and  lien 
on  the  property  in  said  mortgage  described, 
or  a  disputed  claim  constituting  an  outstand- 
ing cloud  on  the  title  to  such  real  property. 

The  record  does  not  sustain  the  fifteenth 
finding  of  fact  We  thlnlc  the  agreement  is 
not  too  uncertain,  indefinite,  and  unfair  to 
permit  of  specific  performance  by  direction 
of  the  court.  The  agreement  and  the  provi- 
sions thereof  were  known  to  Kasryel's  wife 
in  his  lifetime,  and  it  has  her  .approval  now. 
Her  interest  in  the  estate  is  the  one  most 
seriously  affected  by  sustaining  the  plaintiff's 
contention.  It  has  not  been  suggested  that 
Kasryel  was  either  Infirm  or  incompetent  at 
the  time  when  he  signed  the  agreement  A 
competent  testator  not  under  undue  influ- 
ence, but  upon  friendly  relation  with  his  wife 
and  children,  should  know  what  is  best  and 
equitable  In  a  division  of  his  property  among 
those  entitled  to  his  bounty. 

It  does  not  seem  to  be  disputed  that  Kas- 
ryel gave  to  Bzeklel  and  to  his  son-in-law 
each  a  third  interest  in  the  publishing  busi- 
ness at  some  time  prior  to  1900. '  The  finan- 
cial relation  of  Kasryel  to  the  several  mem- 
bers of  his  family  has  not  sufficiently  shown 
that  the  agreement  was  unfair.  We  think 
there"  is  no  difficulty  about  construing  the 
contract  or  its  specific  enforcement.  The 
promise  in  the  third  paragraph  of  the  agree- 
ment is  to  give  to  tiie  plaintiff,  by  will, 
"twenty-five  per  cent  of  the  said  business 
of  printing  newspapers."  It  refers  to  a 
per  cent  "of  the  business  of  printing  news- 
papers," and  not  to  a  percentage  of  any 
particular  share  thereof.  The  same  is  true 
of  the  house  at  185  Bast  Broadway.  There 
is  nothing  In  the  contract  to  show  that 
the  decedent  Intended  thereby  to  give  the 
plaintiff  any  part  of  the  capital  stock  of 
the  Jewish  Press  Publishing  Company.  So 
far  as  appears,  the  decedent's  only  Interest 
therein  was  as  a  stockholder. 

The  fourth  paragraph  of  the  agreement 
places  upon  the  plaintiff  an  obligation  to  pay 
each  of  the  children  of  the  deceased  daugh- 
ter Rebecca  $2,000,  or  5  per  cent  of  the  busi- 
ness of  publishing  newspapers  in  case  there 
is  not  left  of  his  estate,  after  carrying  out 
the  terms  of  the  contract  with  the  plaintiff, 
a  sufficient  amount  to  pay  each  of  them  as 
next  of  kin  such  $2,000  therefrom.  The  rec- 
ord, therefore,  does  not  sustain  the  twelfth 
and  tblrty-third  findings  of  fact 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  EDWARD  T.  BAET- 
LETT,  HAIGHT,  VANN,  WERNER,  and 
WILLARD  BARTLETT,  JJ.,  concur. 

Judgment  reversed,  eta 
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STEELE  V.  VIUiAGB  OF  GLEN  PARK 
et  al. 

(Court  of  Appeals  of  New  York.    Nov.  10, 
1908.) 

1.  HlOHWATB  (I  107*)— IMPBOVEMBNT-StATU- 

TOBT  Ststem— Adoptiom. 

Laws  1898,  p.  218,  c.  115,  proyides  that 
county  supervisors  may,  and  on  presentation  of 
a  petition  must,  pass  a  resolution  tliat  public  in- 
terest demands  the  improvement  of  any  public 
highway,  or  section  thereof,  within  the  county, 
not  including  any  portion  of  a  highway  within 
the  boundary  of  any  city  or  incorporated  village. 
Laws  1903,  p.  1391,  c.  606,  provides  that  Sie 
boundaries  of  a  village  may  be  diminished  by 
excluding  from  its  corporate  limits  territory 
abutting  on  a  street  which  is  not  adjacent  to 
nor  benefited  by  certain  municipal  improve- 
ments, but  the  provision  is  not  to  apply  to  any 
county  in  the  state  which  has  adopted,  or  may 
adopt,  the  system  of  highway  improvements 
prescribed  by  Laws  1898,  p.  218,  c.  115,  etc 
Held,  that  the  only  way  provided  for  the  adop- 
tion of  such  system  of  highway  improvement 
was  by  the  voluntary  vote  of  a  majority  of  the 
board  of  supervisors  of  a  county  adopting  a  res- 
olution that  public  interest  demanded  the  im- 
provement Of  a  public  highway,  or  section 
thereof,  within  the  county,  or,  as  authorized  by 
Laws  1898,  p.  219,  c.  115,  S  6,  of  the  act,  that 
a  highway,  or  section  thereof,  approved  by  the 
state  engineer  should  be  constructed  under  the 
act,  and  by  providing  the  necessary  funds. 

[Ed.  Note.— For  other  cases,  see   Highways, 
Cent.  Dig.  §§  339-345;    Dec.  Dig.  §  107. •] 

2.  Highways  ,(i  107*)— Impbovkment  —  Stat- 
utes—Acceptance. 

Laws  1808,  p.  219,  c.  115,  }  6,  provide  for 
the  improvement  of  a  section  of  a  highway  in  a 
county,  approved  by  the  state  engineer,  by  adop- 
tion of  a  resolution  by  the  county  board  of 
supervisors,  and  by  the  provision  of  funds  nec- 
essary to  pay  the  county's  portion  thereof. 
Held,  that  a  resolution  under  such  section  was 
optional  with  the  county,  and  that  the  passage 
of  several  resolutions  of  that  character  consti- 
tuted an  acceptance  by  the  county  of  the  sys- 
tem of  highway  improvement  provided  by  such' 
act,  within  ];<aws  1903,  p.  1391,  c.  606.  declar- 
ing that  the  authority  conferred  on  villages  to 
reduce  their  corporate  limits,  etc.,  shall  not  ap- 
ply to  any  county  in  the  state  having  adopted 
a  system  of  highway  improvement  prescribed  by 
the  act  of  1898. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §§  339-345;   Dec.  Dig.  {  107.»] 

8.  Highways  (|  107*)— Improvement  —  Stax- 

tttes— poweb  of  village. 

Where  a  county  board  of  supervisors  had 
accepted  Act  1888,  p.  218,  c.  115,  providing  for 
the  improvement  of  highways,  a  village  in  the 
county  cannot  add  any  part  of  its  roads  to  the 
other  roads  in  the  county  entitled  to  improve- 
ment under  such  act,  by  diminishing  its  bound- 
aries. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §{  839-345;    Dec.  Dig.  i  107.*] 

4.  Schools  and  School  Dibtbictb  (S  3C*)— 

BOUNDABIES. 

Laws  1903,  p.  290,  c.  125,  §  1,  provides 
that  in  any  common  free  school  district,  within 
the  limits  of  which  there  shall  be  territory  of 
two  or  more  incorporated  villages,  the  board 
of  trustees  of  any  village  whose  entire  district 
is  within  the  school  district  may  call  a  meeting 
of  the  voters  to  determine  whether  that  portion 
of  the  school  district  comprising  the  village 
holding  the  special  meeting  shall  be  separated 
and  be  a  separate  union  free  school  district. 
Held  that,  where  a  county,  having  adopted  the 


system  of  highway  Improvements  prescribed  by 
Laws  1898,  p.  218,  c.  115,  contamed  a  union 
free  school  district  including  all  of  the  village  of 
B.  and  a  large  portion  of  the  village  of  G.,  the 
ofiScers  of  G.  could  not  reduce  its  boundaries  by 
excluding  the  portion  outside  of  the  school  dis- 
trict for  the  purpose  of  bringing  the  entire 
village  within  the  school  district,  so  as  to  call  a 
meeting  for  a  vote  on  the  question  of  withdraw- 
al from  the  school  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §  59^;  Dec  Dig. 
»  36.*] 

6.   MUKICIPAI,    COBFOBATIONS    (|    124*)- ACTS 

OF  Ofpicebs— Taxpayebs'  Actions  —  Stat- 

TITB!fr— R.EPE  AL 

Laws  1^'p.  620,  c  301,  providing  that 
ofScers,  agents,  or  persons  acting  for  a  munic- 
ipality may  be  prevented  from  doing  or  contin- 
uing illegal  official  acts  or  committing  waste, 
and  may  be  compelled  to  make  good  or  restore 
any  municipal  funds  or  property  unlawfully 
paid  out  or  appropriated,  by  a  taxpa^'er's  ac- 
tion, has  not  been  repealed  by  implication. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  §  124.*J 

6.   MnNICtPAL    COBPOBATIONS    (S    993*)— AOTS 

OF  OFncBBa—lLLEOALiTT— Bight  to  Su»— 

Residence. 

In  order  to  entitle  a  taxpayer  to  maintain 
an  action,  under  Laws  1892.  p.  620,  c.  301, 
authorizing  a  taxpayer's  action  to  prevent  any 
illegal  act,  or  to  prevent  waste  or  injury  to,  or 
to  restore  any  property  or  funds  of,  a  state  or 
municipality,  he  need  not  be  a  resident  thereof. 

[B3d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  2168;  Dec  Dig.  { 
993.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Suit  by  Herbert  G.  Steele  against  the  Til- 
lage of  Glen  Park  and  others,  to  have  certain 
proceedings,  taken  by  tbe  village  to  diminish 
Its  boundaries  by  excluding  from  Its  cori)or- 
ate  limits  territory  lying  outside  the  bounda- 
ries of  a  union  school  district,  declared  ille- 
gal and  of  no  effect,  etc.  From  a  Judgment  of 
tbe  Appellate  Division  (119  App.  Dlr.  918, 
105  N.  T.  Supp.  1144),  affirming  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

I.  R.  Breen,  for  appellanta  George  H. 
Cobb,  for  respondent 


CHASE,  J.  A  union  free  school  district  of 
tbe  towns  of  BrownvUle  and  Pamella,  In  tbe 
county  of  Jefferson,  includes  within  its 
boundaries  all  of  the  village  of  BrownviUe, 
a  large  portion  of  tbe  village  of  Glen  Park, 
and  a  small  portion  of  tbe  towns  of  Brown- 
viUe and  Pamella  lying  outside  of  said  two 
villages.  In  1903  the  school  district  voted  to 
purchase  a  lot  and  erect  thereon  a  high  school 
building.  A  majority  of  the  inhabitants  and 
of  tbe  children  of  school  age  within  said  dis- 
trict reside  in  the  village  of  BrownviUe,  but 
tbe  assessment  of  real  property  in  that  part 
of  tbe  village  of  Glen  Park  included  within 
said  district  exceeds  that  of  tbe  remaining 
part  of  said  district  The  village  of  Glen 
Park,  after  said  vote  of  the  school  district, 
and  on  or  about  November  23,  1903,  assuming 
and  claiming  to  act  under  chapter  606,  p. 
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1391,  Laws  1903  (section  826a,  Village  Law), 
voted  to  diminish  the  bonndarles  of  the  Til- 
lage by  excluding  from  Ita  corporate  limits 
the  terrltoi7  situated  in  said  village  lying 
outside  of  the  bounds  of  said  school  district 
Said  act  of  1903  provides :  "The  boundaries 
of  a  village  may  be  diminished  by  excluding 
from  its  corporate  limits,  territory  abutting 
upon  a  street,  which  is  not  adjacent  to  nor 
boiefited  by  either  street  or  sidewalk  Im- 
provements, electric  lights,  sewers,  water- 
works system  or  fire  protection,  when  any  of 
such  benefits,  improvements  or  system  have 
been  completed  in  a  village:  •  •  •  Pro- 
vided however  ttiat  this  section  shall  not  ap- 
ply to  any  county  in  the  state  which  has 
adopted,  or  may  hereafter  adopt,  the  system 
of  highway  Improvement  imder  chapter  one 
hundred  and  fifteen  of  the  laws  of  eighteen 
hundred  and  ninety  eight  or  the  acts  amend- 
atory thereof  It  Is  claimed  that  the  pur- 
pose of  such  vote  was  to  enable  said  village 
of  Glen  Park  to  determine  by  vote  whether 
that  part  of  the  school  district  comprising  the 
village  of  Glen  Park  should  be  separated  from 
said  school  district  and  be  and  become  a 
separate  school  district,  as  provided  by  chap- 
ter 125,  p.  299,  Laws  1903,  section  1  of  which 
provides :  "In  any  union  free  school  district 
within  the  limits  of  which  there  shall  be  ter- 
ritory of  two  or  more  incorporated  villages 
the  board  of  trustees  of  any  village  whose  en- 
tire district  is  within  said  school  district  may 
call  a  special  meeting  of  the  voters  •  •  • 
to  vote  at  a  school  meeting,  to  determine 
whether  that  portion  of  any  such  school  dis- 
trict comprising  the  village  holding  such  spe- 
cial meeting  shall  be  separated  from  such 
school  district  and  be  a  separate  union  free 
school  district  with  limits  corresponding  with 
the  limits  of  such  village.  *  *  *"  An  ac- 
tion was  brought  by  said  district  to  have  the 
proceedings  of  the  village  of  Glen  Park,  un- 
der said  act,  in  diminishing  the  boundaries 
of  said  village  declared  illegal  and  of  no  ef< 
feet  Judgment  was  obtained  therein,  de- 
claring said  proceeding  Illegal,  and  enjoining 
the  division  of  said  district  An  appeal  was 
taken  to  the  Appellate  Division,  where  the 
Judgment  was  reversed,  and  the  plaintiff's 
complaint  dismissed.  Union  Free  School  Dis- 
trict V.  Village  of  Glen  Park,  109  App.  Div. 
414,  96  N.  X.  Supp.  428.  This  action  was  then 
commenced  to  have  said  proceedings  declared 
illegal  and  of  no  efFect,  and  to  enjoin  the  de- 
fendants from  doing  anything  for  the  purpose 
of  diminishing  the  boundaries  of  the  village 
of  Glen  Park'  pursuant  to  said  chapter  606,  p. 
1391,  Laws  1903,  or  for  the  purpose  of  divid- 
ing said  school  district  pursuant  to  chapter 
125,  p.  299,  Laws  1903. 

The  plaintlS  Is  a  resident  of  the  village  of 
JBrownville,  and  assessed  for  real  property 
in  said  village  of  Glen  Park  for  an  amount 
exceeding  fl.OOO,  and  liable  to  pay  taxes  on 
such  assessment  In  said  village,  and  he  was 
also  assessed,  and  paid  taxes  therein,  upon  an 
assessment  exceeding  $1,000,  within  one  year 


previous  to  the  commencement  of  said  action. 
The  act  known  as  the  Hlgble-Armstrong  Act 
(Laws  1808,  p.  218,  c.  115)  provides  for  the 
improvement  of  the  public  highways.  Our 
references  to  said  act  are  to  it  as  it  existed 
November  23,  IflOS.  By  It  "The  board  of  su- 
pervisors in  any  county  of  the  state  may, 
and  upon  the  presentation  of  a  petition  as 
provided  in  section  two  hereof,  must  pass  a 
resolution  that  public  interest  demands  the 
improvement  of  any  public  highway  or  sec- 
tion thereof  situate  within  such  county,  and 
described  in  such  resolution,  but  such  descrip- 
tion shall  not  Include  any  portion  of  a  high- 
way within  the  boundaries  of  any  city  or  In- 
corporated village.  *  •  •"  Section  1.  The 
fact  that  the  resolution  must  not  include  a 
highway  within  the  boundaries  of  an  incor- 
porated village  may  have  influenced  the  Leg> 
Islatnre  to  Include  In  chapter  606,  p.  1391, 
Laws  1903,  the  prohibition  against  its  apply- 
ing to  any  county  in  tl>e  state  which  has 
adopted  the  system  of  highway  improvement 
by  said  act  of  1898.  The  act  of  1898  pro- 
vides: "The  owners  of  a  majority  of  the 
lineal  feet  fronting  on  any  such  public  hlgh- 
wf^  or  section  thereof  in  any  county  of  the 
state  may  present  to  the  board  of  supervisors 
of  such  county  a  petition  setting  forth  that 
the  petitioners  are  such  owners  and  that  they 
desire  that  such  highway  or  section  thereof 
be  improved  under  the  provisions  of  this  act" 
Section  2.  The  resolution  -of  the  board  of 
supervisors  that  public  interest  demands  the 
improvement  of  any  such  public  highway,  or 
section  thereof,  must  by  the  terms  of  the 
act  be  transmitted  to  the  state  engineer  and 
surveyor,  who  upon  the  receipt  thereof  must 
investigate  and  determine  whether  the  high- 
way, or  section  thereof,  sought  to  be  im- 
proved is  of  sufficient  public  importance  to 
come  within  the  purposes  of  the  act,  taking 
into  account  the  use,  location,  and  value  of 
such  highway,  or  section  thereof,  for  the  pur- 
poses of  common  traffic  and  travel,  and  he 
thereupon  must  approve  or  disapprove  the 
resolution.  Section  3.  If  he  approves  the 
resolution,  he  must  cause  the  highway  or 
section  thereof  to  be  mapped  both  in  outHne 
and  profile.  He  must  also  cause  plans  and 
specifications  of  such  highway,  or  section 
thereof,  to  be  thus  improved  to  be  made  for 
telford,  macadam,  or  gravel  roadway  or  oth- 
er suitable  construction,  and  upon  the  com- 
pletion of  such  maps,  plans,  and  specifications 
the  state  engineer  must  cause  an  estimate  to 
be  made  of  the  cost  of  construction,  and 
transmit  the  same  to  the  board  of  super- 
visors. Sections  4,  5.  Upon  the  receipt  of 
such  report  "Upon  a  majority  vote  of  such 
board  of  supervisors.  It  may  adopt  a  resolu- 
tion that  such  highway  or  section  thei^eof  so 
approved  shall  be  constructed  under  the  pro- 
visions of  this  act,  or  of  any  existing  act" 
Section  6.  The  expense  of  the  highway  im- 
provement is  borne  as  provided  by  the  act 
Prior  to  November  23,  1903,  31  petitions,  as 
provided  by  the  act,  had  been  filed  with  the 
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board  of  supervisors  of  the  county  of  Jeffer^ 
BOD.  These  petitions  related  to  different 
pieces  of  Iilghway  about  the  county,  aggre- 
gating 111  miles  of  road.  Included  within  17 
of  the  22  towns  of  the  county.  One  or  more 
-roads  had  been  completed,  and  other  work 
was  in  progress.  Up  to  that  time  12  final 
resolutions  under  section  6  of  said  act,  each 
relating  to  a  different  road,  had  been  adopted 
by  the  board  of  superrlsors,  and  said  board 
had  appropriated  or  directed  the  treasurer  of 
the  county  to  pay,  on  account  of  roads,  under 
said  act,  |168,180. 

The  defendants  contend  that  the  act  cif 
18&8  does  not  give  boards  of  supervisors  any 
authority  to  adopt  the  system  of  highway 
Improvement  provided  for  by  the  act.  There 
is  no  provision  in  said  act,  or  in  any  act  call'- 
ed  to  our  attention,  for  a  general  resolution 
expressly  adopting  such  system.  The  lan- 
guage of  Uie  Legislature  in  chapter  G06,  p. 
1391,  Laws  1903,  that  we  have  quoted  Is  not, 
however,  meaningless.*  It  is  a  legislative 
construction  of  the  act  of  1S98,  as  including 
authority  for  a  county  to  adopt  the  system 
of  highway  improvement  thereby  provided. 
There  Is  no  provision  therein  for  the  adop- 
tion, by  a  board  of  supervisors  Of  the  act  by 
or  on  behalf  of  certain  towns  or  other  par- 
ticular portions  of  the  county.  If  a  resolu- 
tion, generally  adopting  the  system  of  high- 
way Improvement  provided  for  by  the  act, 
was  passed  by  a  board  of  supervisors  in  l>e- 
balf  of  the  county,  or  of  one  or  more  of  the 
towns  thereof,  it  would  not  prevent  the  ne- 
cessity of  a  vote  by  the  board  of  supervisors 
upon  each  highway  or  section  thereof  pro- 
posed to  be  constructed  under  the  provisions 
of  the  act  The  only  way  provided  by  the 
act  for  the  adoption  of  the  system  of  high- 
way Improvement  provided  therein  is  by  the 
voluntary  vote  of  a  majority  of  the  board 
of  supervisors  adopting  a  resolution  that 
public  Interest  demands  the  improvement  of 
any  public  highway,  or  section  thereof,  with- 
in the  county,  or  under  section  6  of  said  act 
that  a  highway,  or  section  thereof,  approved 
by  the  state  engineer  shall  be  constructed 
under  the  provisions  of  the  act,  and  by  pro- 
viding the  money  necessary  for  the  treasur- 
er of  the  county  to  pay  on  account  thereof 
as  provided  by  the  act  A  resolution  under 
said  section  6  Is  not  compulsory,  but  option- 
al, and  Its  passage  by  the  Iward  of  super- 
visors of  the  county  of  Jefferson  In  the  sev- 
eral Instances  mentioned  was  an  acceptance 
by  the  county  of  the  money  of  the  state  for 
highway  Improvement  under  the  act,  and  an 
adoption  of  the  system  of  highway  Improve- 
ment provided  by  the  act,  within  the  mean- 
lug  of  said  chapter  606,  p.  1391,  Laws  1903. 
When  the  board  of  supervisors  of  any  coun- 
ty has  so  accepted  the  provisions  of  the  act 
of  1808,  a  village  in  the  county  cannot  add 
any  part  of  Its  roads,  to  the  other  roads  of 
the  county  entitled  to  Improvement  under  the 
act  by  diminishing  Its  boundaries. 

The  defendants  also  insist  that  the  plain- 


tiff -cannot  maintain  this  action,  because  he 
is  not  a  resident  of  the  village  of  Glen  Park. 
This  court.  In  Greene  y.  Knox,  175  N.  Y.  432, 
67  N.  E.  910  say:  "There  arc  three  statutes 
which  a  taxpayer  may  invoke  In  aid  of  an 
action  brought  by  him,  for  the  public  benefit, 
against  municipal  officers  or  agents.  The 
first  of  these  statutes  is  section  1925,  Code 
Civ.  Proc.,  under  which  a  plaintiff  may  ask 
for  judgment  preventing  waste  of,  or  Injury 
to,  the  estates,  funds,  or  property  of  a  mu- 
nldpallty.  The  second  statute  is  chapter 
301,  p.  620,  Laws  1892,  under  which  officers, 
agents,  or  persons  acting,  or  who  have  acted, 
for  a  municipality  may  be  prevented  from 
doing  or  continuing  illegal  official  acts,  or 
committing  waste,  and  may  be  compelled  to 
make  good,  or  restore  any  municipal  funds 
or  property  unlawfully  paid  out  or  appro- 
priated. The  third  statute  is  section  27,  Oiv- 
11  Service  Law  (chapter  870,  p.  812,  Laws 
1899),  which  provides  that  the  right  of  a 
taxpayer  to  bring  an  action  to  restrain  the 
payment  of  salaries  out  of  municipal  funds 
shall  not  be  limited  or  denied  because  the 
office,  place,  or  employment  affected  by  the 
suit  'shall  have  been  classified  as,  or  deter- 
mined to  be,  not  subject  to  competitive  exam- 
ination.'" Said  chapter  301,  p.  620,  Laws 
1882,  has  not  been  repealed  by  implication. 
This  court  has,  since  the  last  amendment  of 
the  Code  provision,  repeatedly  recognized  It 
as  In  full  force  and  effect  Greene  v.  Knox, 
supra;  Wenk  v.  City  of  New  York,  171  N;  T. 
607,  64  N.  E.  509;  Bush  v.  O'Brien,  164  N. 
Y.  205,  58  N.  E.  106;  Wallace  v.  Jones,  182 
N.  Y.  37,  74  N.  E.  576;  Stone  v.  Board  of 
Supervisors  of  Broome  Co.,  166  N.  Y.  85,  59 
N.  E.  708.  Under  the  Code  provision  the  ac- 
tion may  be  maintained  by  a  citizen  resident 
In  the  municipality,  or  by  a  corporation  that 
Is  assessed  for,  and  Is  liable  to  pay,  or  with- 
in one  year  before  the  commencement  of  the 
action  has  paid  a  tax  therein.  Under  the 
act  as  amended  in  1892  the  action  may  be 
maintained,  "By  any  person  or  corporation 
whose  assessment,  or  by  any  number  of  per- 
sons or  corporations,  jointly,  the  sum  of 
whose  assessments  shall  amount  to  one  thou- 
sand dollars,  and  who  shall  be  liable,  to  pay 
taxes  on  such  assessment  or  assessments  In 
the  county,  town,  village  or  municipal  cor- 
poration to  prevent  the  waste  or  injury  of 
whose  property  the  action  Is  brought  or 
who  have  been  assessed  or  paid  taxes  there- 
in upon  any  assessment  or  assessments  of 
the  above-named  amount  within  one  year 
previous  to  the  commencement  of  any  such 
action  or  actions."  The  purposes  of  the  acts 
are  not  Identical.  The  purpose  of  the  Code 
provision  Is,  "To  obtain  a  judgment  prevent- 
ing waste  of,  or  Injury  to,  the  estate,  funds, 
or  other  property  of  a  county,  town,  city  or 
incorporated  village  of  the  state."  The  pur- 
pose of  the  act  as  amended  In  1892  Is,  "To 
prevent  any  Illegal  official  act  •  •  *  or  to 
prevent  waste  or  injury  to,  or  to  restore  and 
make  good,  any  property,  funds  or  estate" 
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of  a  mimlclpality.  Tbe  acts  are  independent 
eacb  of  the  other,  and  It  la  not  necessary 
that  a  person,  bringing  an  action  under  tbe 
act  of  1882  to  prevent  an  illegal  official  act, 
Bbonld  be  a  residoit  of  the  municipality'. 
The  hlsttry  and  relation  of  these  statutes 
are  folly  and  qultfe  aatisfactorily  stated  by 
Cochrane,  J.,  In  Wey  y.  (VHara,  48  Misc.  Blep. 
82;  86  N.  T.  Snpp.  SL  Tbe  village  Is  a  prop- 
er party  defendant.  Wenk  ▼.  City  of  New 
Tork.  supra. 

The  judgment  should  be  afllrmftd.  with 
costs. 

OOIiLBN,  O.  J.,  and  ORAT,  VANN,  WER- 
NER, WIIXARD  BARTIiETT,  and  HIS- 
COCE:,  JJ.,  concnr.: 

Judgment  affirmed. 

(IM  N.  T.  218.) 
HENRY  V.  HBRRINGTON 


(Court  of  Appeals  of  New  Xoik. 
190&) 


Oct  23, 


1.  BLEcnoif  or  Reuxdieb  (S  14*)-^Detxb8B— 
NECESsrrr  of  Flka. 

Ejection  of  remedies,  to  be  available  as  a 
defense,  mast  be  pleaded. 

[Ed.  Note. — For  other  casea,  see  Election  of 
Remedies,  Dee.  Dig.  fi  14.*] 

2.  Electior  of  Rgubdies  (|  14*)— Inoonsibt- 

KHT  ReMXDIXB. 

Where  a  person  having  two  inconsistent 
remedies  elects  one,  he  cannot,  if  defeated,  re- 
sort to  tbe  other. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  H  16,  17;  Dec.  Dig.  f 
14.*] 

8.  EuecnoN  of  Remxoizs  (S  10*)— Dismissal 

OF  FoBUKB  Snr. 

Where  plaintiff,  after  having  sold  certain 
perwmal  property  for  which  the  Duyer  refused 
to  pay,  sued  the  buyer  and  others  for  eonspira> 
ef  to  defraad  her  of  the  property,  which  ac- 
tion was  dismissed  because,  when  bronght,  she 
had  no  interest  in  the  property,  such  action  was 
never  available  to  plaintiff,  and  therefore  its  in- 
stitntion  was  not  an  election  of  remedies,  de- 
priving her  of  the  right  thereafter  to  sne  tbe 
buyer  for  the  balance  of  the  price. 

[Bid.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  14;   Dec.  Dig.  {  10.*] 

Appeal  from  Supreme  Court,  Appellate  D1-. 
Tislon,  Third  Department 

Action  by  Anna  Henry  against  Hammond 
Herrlogton.  Judgment  for  plaintiff,  affirmed 
by  the  Appellate  Division  (120  App.  Dlv.  902, 
106  N.  T.  Supp.  112Q),  and  defendant  appeals. 
Affirmed. 

John  T.  Norton,  for  appellant  John  B. 
Holmes,  for  respondent 

GRAY,  J.  This  action  was  brought  to  re- 
cover tbe  balance  of  tbe  purchase  money  due 
to  the  plaintiff  from  the  defendant  npon  a 
sale  of  personal  property.  The  fact  of  the 
sale  WAS  put  in  issue  by  the  answer ;  but  the 
pliilntlff  recovered  a  verdict  for  the  amount 


claimed  by  her,  and  the  Jndgmcnt  npon  the 
verdict  has  been  unanimously  affirmed  by  the 
At^iellate  Division.  This  IB  sufficient  to  dis- 
pose of  the  controverted  facts  of  the  case; 
but  tbe  appellant  Insists  that  a  serious  ques- 
tion of  law  survive  the  disposition  made  be- 
law,  which  has  been  erroneously  determined. 
That  was  whether  a  previous  action,  brought 
by  tbe  plaintiff  against  this  defendant  and 
othier  persons,  did  not  bar  her  from  main- 
taining the  present  action,  npon  tbe  ground 
.that  there  had  been  an  dectlon  by  her  be- 
tween Inconsistent  remedies  fpr  obtaining  re- 
lief, to  which  Bhe  ihust  be  held.  The  answer 
does  not  plead  this  defense,  as  It  should  have 
done  to  make  it  available  (Roberge  v.  Winne^ 
144  N.  Y.  709,  80  N.  B.  081) ;  but  It  may  b* 
that  by  the  course  taken  by  the  parties  up- 
on the  trial,  that  ubjectlon  was  waived.  I 
think  that  It  was,  and,  so  assuming.  It  Is 
gulte  clear  that  tbe  plaintiff  had  not  been 
precluded  from  maintaining  tbls  action  upon 
the  ground  stated.  The  facts  are  established 
for  ns  by  tbe  verdict  and  Judgment  below, 
and  they  show  that  the  property  sold  by  tbe 
plaintiff  consisted  of  certain  furniture.  As- 
tures,  etc  contained  in  a  hotel,,  which  sb* 
and  her  hnsband  were  conducting.  He  was 
tbe  lessee  of  tbe  hotel,  and  bad  transferred 
to  her  the  personal  property  mentioned.  In 
payment  of  an  indebtedness,  and,  alao,  Bub* 
ject  to  a  chattel  mortgage  glv6n  by  him  to 
the  defendant  to  secure  a  loan  of  1500.  Sobie 
time  thereafter  ahe  made  a  Bale  of  tbess 
chattels  to  the  defendant  for  the  sum  of  $1,- 
70^  and  executed  a  bill  of  sale  thereof.  Ob* 
hundred  dollars  of  tbe  price  were  paid  down. 
The  balance,  lees  the  amount  due  upon  ths 
chatty  mortgage,  was  to  be  paid-  some  two 
weeks  later,  and  tbe  property  sold  was,  bj; 
tbe  direction  of  tbe  defendant,  to  be  left 
In  tb»  hotel.  An  explanation  of  tbe  transac- 
tion Is  fnmlsbed  In  the  evidence  that  the  de> 
fendant  expected  to  sell  the  property  to 
D^mln,  tbe  lessor  of  tbe  hotel,  or  to  Ormsby, 
whom  Dennln  intended  to  secure  as  a  tenant 
Subsequently  the  plaintiff  and  her  husband 
were  dispossessed,  and  Ormsby  went  into  pos- 
session of  tbe  hotel  and  its  contents,  having 
purchased  the  latter  from  the  defendant 
The  defendant  failed  to  pay  bis  indebtedness 
to  tbe  plaintiff  npon  tbe  bill  of  sale  at  ths 
time  when  it  matured,  and  be  refused  to  ad- 
mit any  liability,  referring  her  to  Dennln  and 
Qrmsby.  Believing,  or  acting  ntion  the  ad- 
vice, that  there  had  been  a  plan  or  conspiracy 
between  Dennln,  Ormsby,  and  the  defendant 
to  cause  her  husband  to  be  dispossessed  of 
the  hotel,  and  herself  to  be  cheated  out  oC 
the  property  sold  to  the  defendant  and  after 
making  futile  efforts  to  get  it  back,  she  com- 
menced an  action  against  the  three,  and  de* 
manded  damages  against  them,,  upon  allega- 
tions that  they  bad  agreed  together  and  had 
conspired  to  defraud  her  of  tbe  possession 
and  ownership  of  her  prc^erty.     Her  com- 
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plaint,  however,  set  forth  the  sale  to  this  de- 
fendant by  the  bill  of  sale,  bis  failure  to  pay, 
and  that  she  had  "neyer  yet  received  either 
the  property,  •  •  •  or  any  money,  or  a 
return  of  the  bill  of  sale."  When  the  action 
came  on  for  trial.  It  was  dismissed  upon  the 
pleadings.  Thereafter  she  brought  the  pres- 
ent action. 

If  the  plaintiff  had  two  remedies  open  to 
her  adoption  in  order  to  right  herself,  which 
were  not  consistent  with  each  other,  and  she 
made  an  election  of  one  in  bringing  her  for- 
mer action,  she  must  be  held  'to  it,  and  wiU 
be  deemed  to  have  been  included  thereby 
from  prosecuting  the  other  remedy.  This 
doctrine  of  the  election  of  inconsistent  rem- 
edies consists  in  holding  a  party,  where  there 
Is,  by  law  or  by  contract,  a  choice  between 
two  remedies,  which  proceed  upon  opposite 
and  Irreconcilable  claims  of  right,  to  the  one 
taken.  Morris  v.  Rexford,  18  N.  T.  552; 
Mills  V.  Parkhurst,  126  N.  Y.  89,  26  N.  B. 
1j041,  is  L.  R.  a.  472.  If  it  appeared  that 
the  plaintiff  had  a  right,  either  to  disaffirm 
the  sale  of  the  chattels,  or  to  treat  the  sale 
as  absolute  and  to  sue  for  their  price,  then, 
undoubtedly,  by  commencing  an  action  upon 
the  former  theory,  she  would  have  concluded 
herself  from  ever  proceeding  upon  the  other 
theory.  But,  as  the  facts  are  established, 
she  had  no  such  choice,  with  respect  to  the 
transaction  of  sale,  and  that  was  manifest 
in  her  complaint  In  the  former  action.  Her 
pleading  showed  that  the  title  to  the  property 
had  been  transferred  to  this  defendant  under 
a  bill  of  sale,  and  the  action  was  properly 
dismissed  and  refused  trial;  for  there  could 
have  been  no  conspiracy  between  the  parties 
defendant  to  deprive  the  plaintiff  <^  property, 
which  she  expressly  alleged  bad  been  legally 
transferred  by  her  to  another.  The  proof  is 
that  the  transaction  of  sale  was  complete  by 
the  execution  of  the  bill  of  sale  and  the  part 
payment  of  the  price,  and  that  the  delivery 
of  the  subject  of  the  sale  was  made  In  ac- 
cordance with  the  direction  of  the  vendee. 
The  plaintiff  had  but  the  one  course  open  to 
adoption  against  the  defendant,  and  that  was 
to  compel  him  to  pay  what  be  still  owed  her. 
It  Is  not  the  mere  fact  of  having  previously 
brought  some  action  against  a  defendant'  to 
obtain  relief  upon  such  a  transaction  which 
would  determine  the  application  of  the  doc- 
trine of  election.  It  would  be  the  fact  that 
a  plaintiff,  with  two  courses  open  to  him,  had, 
by  his  previous  action,  declared  his  election 
or  decision  to  afBrm  or  to  disaffirm  the  trans- 
action, as  the  case  might  be.  The  right  to 
make  an  election  must  actually  exist;  and. 
If  it  shall  appear  that  It  did  not,  then  it  is 
quite  Immaterial,  in  its  bearing  upon  a  sub- 
sequent action,  that  some  previous  action, 
looking  to  a  remedy  for  the  plaintiff's  loss, 
had  been  brought  Morris  v.  Bexford,  supra ; 
Terry  v.  Munger,  121  N.  Y.  161,  24  N.  E.  272, 
8  L.  B.  A.  216,  18  Am.  St.  Bep.  803.     The 


plaintiff's  previous  action  was  fruitless,  be- 
cause she  had  no  right  to  maintain  it,  upon 
her  own  showing ;  but  that  did  not  preclude 
her  from  subsequently  bringing  an  action  In 
which  she  asserted  a  right  which  she  pos- 
sessed. Kinney  v.  Kieman,  49  N.  X.  164,  169. 
She  had  made  no  election;  for  there  was  no 
choice  of  remedies  against  the  defendant,  and 
in  suing  him  with  others,  as  for  a  conspiracy, 
she  mistook  or  misconceived  her  remedy,  and 
was  dismissed;  but  she  did  not  forfeit  her 
legal  right  to  bring  this  action  to  recover 
from  the  defendant  what  he  owed  her.  Any 
step  or  action  taken  by  her,  which  was  fruit- 
less, because  proceeding  upon  a  misconception 
of  the  rights  which  the  law  gave  her,  left 
her  unaffected  as  to  any  legal  remedy  which 
she  did  possess. 

No  other  question  requires  consideration, 
and  I  advise  the  affirmance  of  the  judgment 

CULLEN,  C.  J.,  and  EDWARD  T.  BABT- 
LBTT,  HAIGHT,  WEBNEB,  WILLABD 
BABTLETT,  and  HISOOCK,  JJ.,  concur. 

Judgment  affirmed. 


(m  N.  T.  262) 

HOLLAND  V.  GROTB  et  al. 

(Court  of  Appeals  of  New  York.    Oct  23,  1908.) 

L  JCDOMENT  (S  793*)  —  Lien  —  Pbopjebt*  Af- 
fected—Fraudulent  Convi:tahce. 

A  judgment  having  been  recovered  and 
properly  docketed  before  the  execution  by  the 
judgment  debtor  of  an  alleged  fraudulent  con- 
veyance of  land  owned  by  him,  became  and  for 
10  years  continued  a  lien  thereon,  enforceable  by 
execution,  despite  any  number  of  transfers,  un- 
der Code  Civ.  Proc.  f  1251,  providing  that  a 
judgment  so  docketed  is  a  lien  on  real  property 
and  chattels  real  which  the  debtor  has  at  the 
time  of  docketing  the  judgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1388;   Dec.  Dig.  |  793.*] 

2.  Fbaudulent  Convetances  (S  II*)— Rem- 
edies OS  CREDITOBS— PliADINQ^-COMPLAINX 

—Allegations  of  Fbaud. 

In  an  action  to  subject  the  proceeds  of  land, 
alleged  to  have  been  fraudulently  conveyed  by  a 
judgment  debtor,  to  the  payment  of  tiie  judg- 
ment, after  it  had  ceased  to  bie  a  lien  on  the  land, 
a  mere  allegation  of  the  debtor's  fraudulent  in- 
tent in  making  the  conveyance  is  not  sufficient 
to  sustain  the  complaint  if  it  otherwise  appears 
that  such  intent  had  not  been  consummated  by 
acts,  which,  as  a  matter  of  fact  hindered  and 
delayed  the  creditor  in  the  enforcement  of  his 
ordinary  remedies. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  15 ;  Dec.  Dig.  {  11.*] 

8.  Fraudulent  Convetanoes  (J  239*)- Rem- 
edies OF  Creditors — Equitable  Relief — 
Judgment  Lien— Expir.vtion. 

That  a  creditor  failed  to  collect  his  judg- 
ment by  execution  during  the  period  limited 
therefor  does  not  prevent  him  from  thereafter 
seeking  relief  in  equity  to  subject  the  proceeds 
of  a  sale  of  land,  fraudulently  conveyed  by  the 
debtor  after  judgment,  to  the  payment  thereof. 

[EM.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  683;  Dec  Dig.  S 
230.»] 
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L  FRATTBtTumr  Oohtetakoes  d  23&*)  — Ac- 
tion TO  Vacati>— Elements. 

The  general  question  presented  by  a  judg- 
ment creditor's  suit  is  whether,  at  the  time  of 
its  commencement,  a  fraudulent  transfer  of  the 
debtor  prevents  collection  of  a  valid,  unpaid 
judgment,  and,  if  this  is  so,  equity  will  not  re- 
fuse relief  because  the  creditor  has  not  been 
Bwift  enough  with  other  proceedings  to  prevent 
a  frandnlent  Intent  to  withdraw  property  from 
being  consummated. 

[EJd.  Note. — ^For  other  cases,  see  Fraudulent 
Conve|rance9,  Cent  Big.  U  681-683 ;   Dec  Dig. 

6.  judoiobnt  (i  876*)— expibation  of  llen— 

Effect. 

Though  the  lien  of  a  judgment  has  expired, 
the  judgment  still  presumtively  constitutes  a 
valid  claim  against  the  debtor  until  the  expira- 
ti<m  of  20  years  from  its  rendition,  since  it  is 
not  until  then  conclusively  presumed  to  be 
paid,  as  expressly  provided  by  Code  Civ.  Proc.  { 
37ft. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig,  %  1648 ;  Dec  Dig.  S  876.»] 

6.  Judgment  (§  802*)— Expibation  of  Lien— 
ESnforcbment. 

Land  of  a  judgment  debtor  to  which  he  has 
retained  title  may  be  levied  on  and  sold  ander 
the  judgment,  after  the  expiration  of  the  judg- 
ment lien,  as  authorized  by  Code  Civ.  Proc.  $ 
1252. 

[EH.  Note.— For  other  eases,  see  Judgment, 
Cent  Dig.  i  1426 ;   Dec  Dig.  |  802.*] 

7.  Fkauditijsnt  Convibtances  (|  286*)— Rem- 
edies   of    CBEDITOBS— PI.EADINGH-ANSWEK— 

Adequate  Remxdt  at  Law. 

Where  a  judgment  creditor  sued  to  subject 
the  proceeds  of  certain  land  conveyed  by  the 
debtor  in  fraud  of  the  creditor's  rights  to  the 
payment  of  the  judgment  and  the  complaint  on 
Its  face  showed  that  he  had  no  adeauate  remedy 
at  law,  a  defense  alleging  no  additional  facts, 
bat  charging  that  plaintiff  had  an  adequate  and 
complete  remedy  at  law,  was  demnrrable. 

[Ed.  Note.— For  other  cases,  nee  Fraudulent 
Conveyances,  Dec  Dig.  {  266.*] 

&  Fbaudulent  CoNvmrANCBS  (I  266*)— Rem- 
edies OF  CBEDrroBS—PLEADiNO— Defenses 
—Limitations. 

Complainant,  a  Jadgment  creditor,  after  the 
expiration  of  10  yean  from  the  date  of  his  judg- 
ment and  after  the  lien  had  expired,  sued  to 
subject  the  proceeds  of  certain  land,  alleged  to 
iMve  been  fraudulently  conveyed  by  the  debtor, 
to  the  payment  of  the  judgment,  the  oMnpIaint 
alleging  that  on  a  certain  date,  shortly  before 
the  commencement  of  the  suit  execution  was. 
duly  issued  on  the  judpnent  and  returned  unsat- 
isfied. Held  that,  while  the  issuance  and  return 
of  such  execution  was  necessary  to  complain- 
ant's right  of  action,  the  time  and  place  thereof 
were  not  parts  of  the  cause  of  action,  and,  de- 
fendant not  being  bound  by  the  allegation  as  to 
the  date  the  execution  was  isatied  and  returned, 
a  defense  alleging  that  the  cause  of  action  "al- 
leged In  the  complaint"  did  not  accrue  within 
10  years  before  the  commencement  of  the  action 
was  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  §  266.*] 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department. 

A<rtion  by  James  M.  Holland  against  Ida 
F.  Grote,  impleaded  with  Augustas  H.  Grote. 
From  an  order  and  judgment  of  the  Appel- 
late Division  a26  App.  Dlv.  418,  109  N.  T. 
Snpp.  787)  affirming  an  interlocutory  jndg- 


mmt  sustaining  plaintiffs  demurrer  to  de- 
fendant's separate  defenses  (66  Misc.  Rep. 
370,  107  N.  Y.  Snpp.  667),  defendant  Ida  F. 
Grote  appeals  by  permission  on  certified  ques- 
tions. Reversed  in  part  and  affirmed  in 
part. 

The  questions  certified  are  whether  the  de- 
fenses alleged,  respectively,  are  sufficient  in 
law  on  tlie  face  thereof.  WhUe  the  questions 
so  certified  do  not  expressly  include,  tbey 
are  assumed  to  Involve  and  present,  a  pre- 
liminary question  whether  the  complaint 
States  a  cause  of  action. 

William  C.  Rosenberg,  for  appellant  Otto 
B.  Schmidt,  for  respondent 

HISCOCK,  J.  This  acUon  la  one  in  equity 
brought  by  a  judgment  creditor  after  execu- 
tion returned  imsatisfied  to  reach  tlie  pro- 
ceeds of  certain  real  estate  alleged  to  have 
been  transferred  without  consideration  and 
with  fraudulent  intent  by  the  defendant  Au- 
gustus H.  Grote,  to  tbe  appellant  Ida  F. 
Grote,  and  afterwards  transferred  by  tiie  lat-. 
ter  to  a  purchaser  for  value.  Amongst  other 
defenses  tbe  appellant  affirmatively  and  sep- 
arately alleged  In  effect  Ai^t,  that  tbe  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  second,  that,  the 
plaintiff  had  an  adequate  and  complete  rem- 
edy at  law;  and,  third,  that  the  cause  of  ac- 
tion alleged  in  the  complaint  did  not  accrue 
within  tbe  period  prescribed  by  tbe  statute 
of  limitations.  The  respondent  demurred  to 
each  of  these  defenses  as  Insufficient  In  law 
upon  the  face  thereof,  thus  raising  the  ques- 
tions presented  upon  this  appeal,  and  which 
resolve  themselves  into  the  one  whether  tbe 
complaint  states  a  good  cause  of  action  on 
the  principle,  somewhat  Informally  expressed, 
that  a  bad  answer  Is  sufficient  for  a  bad 
complaint,  and  if  this  question  be  answered 
in  the  affirmative,  then  Into  the  ones  relat- 
ing directly  to  tbe  sufficiency  of  tbe  answers. 

Tbe  determination  of  tbe  first  question 
requires  a  summary  of  tbe  material  allega- 
tions of  the  complaint  These  are  to  tbe 
effect  that  one  Stein,  respondent's  assignor, 
September  27,  1888,  duly  recovered  a  judg- 
ment against  tbe  defendant  Augustus  H. 
Grote,  which  on  that  day  was  duly  docketed 
in  tbe  office  of  tbe  clerk  of  tbe  county  of 
New  York;  that  on  or  about  February  13, 
1893,  said  Grote,  without  any  consideration 
and  with  intent  to  hinder,  delay,  cheat,  and 
defraud  his  creditors,  and  especially  said 
Stein,  purported  to  convey  to  the  appellant 
Ida  F.  Grote,  real  estate  of  considerable  val- 
ue situate  in  the  city  of  New  York,  by  a 
deed  which  was  recorded  February  3,  1895; 
that  thereafter  and  on  or  about  May  8,  1899, 
said  grantee  sold  and  conveyed  said  premises 
to  a  third  party  for  a  valuable  consideration, 
and  ever  since  then  has  bad  and  still  has  in 
ber  iMssession    the   proceeds   of  said   sale. 
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amonntbiir  to  npwards  of  $20,000;  -tbat  on. 
or  about  June  .7, 1907,  an  execution  was.  duly 
issued  on  said  Judgment  to  tbe  sheriff  of  the 
proper  county  and  returned  unsatlsfled ;  tbat 
said  deed  was  fraudulent,  and  was  kept  from 
record  with  the  Intent  and  for  the  purpose  of 
misleading  and  defrauding  the  judgment 
credJltors  of  tbe  grantor,  and  that  plain  tiff  a 
assignor  had  no  knowlesdga  thereof,  "and 
that  knowledge  thereof  and  of  .the-  facts  as 
hereinbefore  stated  has  only  come  to  this, 
plaintiff  recently,  and  that  said  Judgmsnt 
creditors,  particularly  the  said  Conrad  Stein^. 
were  wholly  Ignorant  of  the  said  transfer 
and  conveyance  and  of  the  facts  lierelnbefore 
set  forth  nntil  recently";  tbat  before  tbe 
commencement  of  this  action  the  Judgment 
above  mentioned  was  transiferrM  to  the  plain- 
tiff. And  upon  these  allegations  it  is  prayed 
that  tbe  transfer  to  the  appellant  be  adjudg- 
ed fraudnlNit  and  void,  and  tiiat  tbe  pro- 
ceeds realized  by  bet  on  tbe  sale  of  tbe 
real  estate  fraudulently  transferred  to  her 
be  applied  to  tbe  payment  and  satisfaction 
of  tbe  plalntlfPs  Judgment,  with  a  receiver 
and  Injunction  if  necessary. 

If  appellant's  contention  that  thfe  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  were  directed  against  tbe 
facts  as  tbey  existed  for  io  years  after  re- 
spondent's Judgment  was  recovered,  I  should 
appreciate' its  force.  Tbe  judgment,  having 
been  recovered  and  properly  docketed  before 
tbe  execution  of  the  alleged  fraudulent  convey- 
ance, became  and  for  lO  years  continued  a 
lien  on  the  premises  covered  by  the  latter, 
and  could  be  enforced  and  collected  by  exe- 
cution despite  any  number  of  transfers.  Code 
Civ.  Proc.  i  1261. 

No  matter  bow  fraudulent  the  kitebt  of 
the  grantor  may  have  been  In  making  a  con- 
veyance of  bis  real  estate  during  tbe  period 
prescribed  by  the  statute,  such  conveyance 
was  utterly  Ineffectutil  to  prevent  the.  Judg- 
ment creditor  by  ordinary  legal  processes 
from  collecting  his  debt,  and  there  was  no 
occasion  whatever  for  application  to  .a  court 
of  equity  for  aid.  Even  if  it  should  be  as- 
sumed that  tmder  such  circumstances  there 
might  have  been  in  good  faith  that  issue  and 
failure  to  collect  io  whole  or  part  an  execu- 
tion which  is  one  of  the  requisites  of  a  Judg- 
ment creditor':^'  action,  there  stUI  would 
have  been  lacking  that  other  essential  ele- 
ment of  such  an  action — a  barrier  frandulmt- 
ly  erected  by  the  debtor  between  his  property 
and  his  creditor's  judgment  whose  removal 
required  the  assistance  of  a  court  of  equity. 
It  does  not  seem  to  me  that  tbe  mere  allega- 
tion of  a  fraudulent  intent  on  the  part  of  a 
Judgment  debtor  in  making  a  conveyance  is 
sufficient  to  sustain  a  complaint  in  such 
an  action  as  .this.  If  It  appears  from  the  oth- 
er allegations  of  tbe  complaint  that  such 
intent  has  not  been  consummated  by  acts 
which,  as  a  matter  of  fact,  do  in  the  slightest 
degree  binder  and  delay  tbe  creditor  In  the 


enforcement  of  his  ordinavy  remedies.    Skin* 
ner  v.  Stuart,  39  Barb.  206. 

The  case  of  Kain  v.  I^rkin,  141  N.  X. 
144,  36  N.  E.  9,  which  is  dted  as  authority  for 
tbe  proposition  that  this  would  be  sufflcirat, 
does  not  seem  to  sustain  the  proposition,  for 
in  that  case  it  appeared  that  tbe  fraudulent 
grantor  not  only  Intended  to  hinder  and  de- 
lay his  creditors,  but  that  he  actually  did 
so  by  executing  bis  conveyailee  before  recov- 
ery of  Judgment  instead  of  aftet  its  recovery 
as  in  tbe  present  case. 

I  am  not,  however,  able  to  agree  with  the 
argument  that  because  the  lebpondent's  Judg- 
ment was  superior  to  the  alleged  fraudulent 
conveyance  for  10  years  the  latter  did  not, 
when  this  action  was  commenced,  operate  as 
a  hindrance  and  a  fraud,  and  that  the  cred- 
itor, having  failed  to  enforce  bis  Judgment 
when  be  might  have  done  so. by  ordinary  pro- 
cess, will  not  be  allowed  to  appeal  to  equity 
now  tbat  his  lien  has  expired.  I  am  not 
aware  of  any  principle  or  authority  which 
prevents  a  creditor  having  a  valid  Judgment 
from  asking  a  court  of  equity  to  remove  a 
fraudulent  conveyance  of  bis  debtor  which 
stands  as  a  barrier  to  tiie  present  enforce- 
ment of  bis  daim,  elmply:  because  tUrou^ 
ignorance,  as. is  alleged  in  tbe  present  com- 
plaint, or  for  other  sufficient  reasons,  he  has 
failed  to  collect  the  same  by  execution  pro- 
ceedings during  the  limited  period  allowed 
for  that  process. 

Tbe  general  question  presented  by  a  Judg- 
ment creditor's  suit  IS  Whether  at  the  time 
of  its  commenconent  a  fraudulent  transfer 
of  the  debtor  prevents  collection  of  a  valid 
unpaid  judgment,  and  if  this  is  so  equity  will 
not  refuse  relief  because  tbe  creditor  has  not 
been  swift  enough  with  other  proceedings  to 
prevent  the  fraudulent  intent  to  withdraw 
property  from  becoming  eonsiimmated. 

In  my  opinion,  the  allegations  of  the  com- 
plaint now  before  us  show  sufficient  cause  for 
equitable  relief.  While  the  lien  of  tbe  Judg- 
ment on  real  estate  has  expired,  the  Judg- 
ment still  presumptively  constitutes  a  good 
and  valid  claim  against  the  grantor.  Code 
Civ.  Proc.  i  876.  If  the  Judgment  debtor  still 
retained  the  title  to  his  real  estate,  the  Judg- 
ment might  still  be  enforced  and  collected 
therefroifi  under  tbe  provisions  of  section 
1252  of  the  Code.  Evans  v.  HiU,  18  Hun. 
464;  Qarczynski  v.  Russell,  75  Hun,  497, 
27  N.  7.  Supp.  465.  If  he  had  parted  with 
his  real  estate  and  retaiued  the  proceeds 
thereof,  there  la  no  question  but  that  col- 
lection of  the  judgment  might  be  enforced 
by  legal  methods  open  to  the  creditor.  Code 
Civ.  Proc.  {§  1377,  1378,  2432,  etc.  But  In- 
stead of  following  either  one  of  these  cours- 
es, tbe  debtor  has  with  fraudulent  Intent  di- 
vested himself  of  this  property  and  passed  it 
and  Its  proceeds  over  to  a  fraudulent  trans- 
feree by  a  conveyance  which  now  prevents 
the  creditor  from  collecting  his  debt  in  the 
ordinary  legal  methods,  and  thus  the  convey- 
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ance,  executed  with  frandnlent  intent,  at  the 
time  of  the  °  commencement  of  the  action 
operated  as  an  actual  and  practical  barrier 
and  fraad.  Under  these  circnmstances  It  Is 
Qnlte  clear  that  the  respondent  bad  a  right  to 
appeal  to  a  court  of  equity,  as  he  has  done, 
to  compel  the  fraudulent  grantee  to  account 
for  the  proceeds  of  the  property  which  she 
wrongfnlly  helped  to  withdraw  from  the  cred- 
itors who  were  entitled  to  It  Burtus  t,  Tis- 
dale.  4  Barb.  571 ;  Lawrence  v.  Bank  of  Re- 
pnbllc,  31  How.  Prac  502,  506;  Martha  t. 
Cnrley,  90  N.  Y.  372. 

Although  not  cited,  and,  therefore,  appar- 
ently not  relied  on,  the  case  of  Faneuil  Hall 
National  Bank  v.  Bussing,  147  N.  Y.  695,  42 
N.  E.  345,  has  not  been  overlooked,  in  which 
some  things  are  said  which  might  be  regard- 
ed as  opposed  to  the  views  which  have  been 
herein  expressed.  In  that  case  Judgment  was 
recovered  and  docketed,  and  a  receiver  in 
supplementary  proceedings  appointed,  in  New 
York  coimty,  and  the  order  appointing  the 
receiver  was  filed  and  recorded  in  Westches- 
ter county,  where  the  judgment  debtor  owned 
some  real  estate.  This  real  estate  was  sub- 
sequently sold  to  a  third  party,  wbo  re- 
mained in  possession  for  10  years,  when,  about 
18  years  having  elapsed  since  the  entry  of 
the  Judgment,  an  order  was  made  requiring 
the  recover  in  supplementary  proceedings  to 
■en  the  right,  title,  and  interest  of  the  Judg- 
moit  debtor. 

It  was  held  that  the  docket  of  the  Judg- 
ment and  the  supplementary  proceedings  In- 
stituted In  New  York  county,  and  the  filing 
of  the  order  appointing  the  receiver  in  West- 
chester county,  where  the  Judgment  had  not 
been  docketed,  were  ineffectual  to  vest  in 
the  receiver  any  Interest  whatever  In  the 
Westchester  real  estate.  It  also  appeared, 
as  already  stated,  that  the  period  for  the 
operation  of  the  lien  of  a  Judgment  had  long 
since  expired,  and  these  considerations  fully 
disposed  of  all  the  questions  before  the  court 
7blB  being  so,  the  court  in  addition  did  say: 
"The  Judgment  creditors  had,  for  ten  years 
from  the  filing  of  the  Judgment  rolls,  an  am- 
ple remedy  at  law  against  this  property 
wlUcfa  they  failed  to  Invoke,  and,  if  they  were 
damaged  by  the  conveyance  of  the  executrix 
at  the  Judgment  debtor  to  Valentine  during 
ttiat  period.  It  was  due  to  their  failure  to  at 
once  docket  the  Judgments  in  Westchester 
county  and  proceed  to  sale  thereunder.  Hav- 
ing BOfTered  their  remedy  at  law  to  lapse,  all 
equitable  remedies  are  also  cut  oS.  Borst  v. 
Corey,  15  N.  Y.  605." 

The  case  of  Borst  v.  Corey,  thus  cited, 
simply  held  that  where  the  statute  of  limita- 
tions barred  an  action  at  law  to  recover  a 
balance  of  indebtedness  due  on  the  purchase 
price  of  land,  a  creditor  would  not  be  per- 
mitted to  avoid  the  statute  by  seeking  relie]| 
in  the  form  of  an  equitable  action  to  enforce 
a  lieb  for  the  Indebtedness. 

I  do  not  think  that  these  cases,  when  in- 
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terpreted  in  the  light  of  tke  questions  pre- 
sented to  the  court,  are '  authorities  against 
the  right  of  the  respondent  to  maintain  this 
action  on  the  facts  which  are  alleged. 

It  is  suggested  as  a  minor  question  that 
the  allegation  of  the  mere  transfer  to  re- 
spondent of  the  judgment  recovered  by  his 
assignor  Is  not  suflScIent,  and  that  there 
should  have  been  broader  allegations  of  a 
transfer  of  the  general  cause  of  action  claim- 
ed to  be  set  forth  in  the  complaint.  This 
contention  does  not  seem  to  be  well  founded. 
Strange  v.  Longley,  8  Barb.  Cb.  650 ;  Oleason 
T.  Gage,  7  Paige,  121. 

The  conclusion  that  the  complaint  suffi- 
ciently sets  forth  a  canse  of  action  brings  ns 
directly  to  a  consideration  of  the  suflScIency 
of  the  various  defenses  which  have  been  sub- 
jected to  demurrer. 

No  argument  seems  necessary  to  show  that 
the  first  of  these,  "that  the  complaint  does 
not  state  facts  sofflcient  to  constitute  a  cause 
of  action,"  is  not  a  good  or  sufflclbnt  answer. 

The  second  defense,  "that  the  plaintiff  has 
an  adequate  and  complete  remedy  at  law," 
likewise  Is  Insufilclent  In  the  absence  of 
other  allegations,  this  answ«r  mnst  be -con- 
strued and  Interpreted  by  reference  to  the 
thaterlal  allegations  of  the  complaint  as  they 
stand.  It  does  not  allege  any  additional  facts 
showing  that  an  adequate  remedy  at  law 
does  exist,  but  simply  asserts'  that  on  the 
complaint  as  framed  such  remedy  does  exist. 
Ail  Inspection  of  the  complaint  shows  that 
on  the  material  and  substantial  facte!  as  there 
alleged  the  plaintiff  must  necessarily  resort 
to  equity  and  cannot  secure  sufficient  relief 
elsewhere ;  unless  he  completely  changes  his 
canse  of  action,  be  mnst  seek  equitable  relief. 

The  third  defense  presents  a  closer  ques- 
tion than  the  others,  but  in  my  opinion  it  is 
sufficient  on  its  face.  It  alleges  that  the 
cause  of  action  "alleged  in  the  complaint"  did 
not  accrue  within  10  years  before  the  com- 
mencement of  the  action.  Under  ordinary 
circumstances,  and  except  for  one  reason 
next  to  be  mentioned,  it  is  conceded,  or  at 
least  peirfectly  clear,  that  this  form  of  an- 
swer would  be  sufficient.  Code  Civ.  Proa  | 
413;  Bell  V.  Yates,  33  Barb.  627;  Sands  T.  St 
John,  36  Barb.  628;  BOdd  v.  Walker,  29  Hun, 
344. 

It  is  ulrged  as  a  special  reason  for  holding 
the  answer  Insufficient  in  this  case  that  it 
alleges  that  the  particular  cause  of  action 
"alleged  in  the  complaint"  is  barred,  and 
that  Inasmuch  as  It  was  necessary  for  the 
plaintiff  to  allege  that  an  execution  had  been 
Issued  and  returned,  until  which  time  the 
cause  of  action  did  not  accrue,  and  Inasmuch 
as  It  Is  specifically  alleged  that  this  act  did 
not  take  place  until  a  short  time  before  the 
action  was  commenced,,  the  complaint  shows 
on  its  face  that  this  cause  of  action  therein 
alleged  had  not  become  barred,  and  therefore 
the  defense  Is  Insufficient. 

It  seems  to>  me  that  this  argument  is  not 
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well  founded.  It  is  trne  that  the  plaintiff 
was  compelled  to  allege  an  Issue  of  execution 
and  failure  to  collect  In  whole  or  part,  and 
that  his  cause  of  action  did  not  accrue  until 
that  took  place.  It  was  not,  however,  neces- 
sary to  a  suflScient  statement  of  his  cause 
of  action  that  be  should  allege  the  specific 
date  on  which  this  occurred.  While  good 
pleading  might  dictate  a  statement  of  the 
time,  it  is  settled  that  time  and  place  are  not 
parts  of  the  cause  of  action,  and  that  for  a 
failure  to  state  them  the  pleading  would  not 
be  subject  to  demurrer,  .but  only  to  a  motion 
to  make  more  definite  and  certain.  On  the 
trial  the  defendant  would  be  at  liberty  to 
show  that  the  date  stated  in  the  complaint 
was  not  the  one  on  which  the  execution  was 
issued  and  returned.  This  being  so,  the  de- 
fendant is  not  bound  by  his  plea  of  the  stat- 
ute of  limitations  as  to  an  admission  that  the 
execution  was  issued,  and  that  plaintiff's 
cause  of  action  Indisputably  accrued  on  the 
date  which  was  unnecessarily  pleaded,  but 
he  may  show  as  a  matter  of  fact  that  an  ex- 
ecution was  issued,  and  that  plaintUTs  cause 
of  action  did  accrue  at  some  other  date  and 
that  it  is  barred  by  the  statute. 

These  conclusions  lead  to  answering  the 
first  two  questions  certified  to  us  in  the  nega- 
tive, and  the  last  one  In  the  affirmative,  and 
lead  to  a  modification  of  the  order  of  the  Ap- 
pellate Division  so  as  to  aflJrm  the  Intei^ 
locutory  judgment  in  sustaining  plaintiff's  de- 
murrers to  the  first  two  defenses,  and  to  re- 
verse said  judgment  in  so  far  as  it  sustains 
plaintiff's  demurrer  to  the  third  defense  set 
up  In  said  answer,  with  leave  to  plaintiff  to 
withdraw  demurrer  to  third  defense  within 
20  days,  without  costs  to  either  party  In  any 
court 

CUIiLEN,  C.  J.,  and  EDWARD  T.  BAKT- 
LETT,  HAIGHT,  VANN,  WERNER,  and 
CHASE,  JJ.,  concur. 

Ordered  accordingly. 

ass  N.  Y.  306) 

GRANT  et  al.  v.  COBRE  GRANDE  COP- 
PER CO.  et  al. 
(Court  of  Appeals  of  New  Toit.    Nov.  10, 1908.) 

1.  Appeai  and  Ebrob  (J  1089*)— Rkvibw— DE- 
CISION  OF  INTEBMEDIATE  COUBT.    , 

While  the  Court  of  Appeals,  on  reviewing  a 
motion  to  set  aside  an  order  of  service  of  sum- 
mons by  publication,  will  not  usually  search  the 
complaint  with  the  care  it  will  on  a  demurrer, 
yet,  where  the  Appellate  Division  seta  aside  the 
order  on  tiie  ground  that  the  complaint  fails  to 
state  a  cause  of  action,  the  Court  of  Appeals 
must  finally  determine  that  question  as  to  the 
point  on  which  the  Appellate  Division  based  its 
decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1089.*] 

2.  Pbockss   (f   92*)— Skbvicb— PuBLiCATion— • 
SuFFicisncT  or  Couplaint. 

An  individual  executed  deeds  in  escrow, 
conveying  mining   property   to   a   foreign   cor- 


S oration  for  delivery  to  the  corporation  on  speci- 
ed  payments  being  made  as  set  forth  In  a 
contract  Before  the  first  payment  fell  due, 
the  individual  ousted  the  officers  of  the  for- 
eign corporation,  procured  his  own  election  as 
president  and  appointed  his  clerk  secretary  and 
treasurer,  and  assumed  the  performance  of  the 
duties  of  such  officers,  and  the  management  of 
the  corporation,  including  the  payment  of  its 
obligations  to  himself  and  the  preservation  of 
the  contract  right  of  the  corporation.  He  trans- 
ferred the  properties  to  a  new  foreign  corpora- 
tion foi'  its  stock,  which  he  appropriated  to  him- 
self, and  put  it  t>eyond  the  power  of  the  original 
corporation  to  further  perform  its  contract  with 
him.  Held  that  as  the  individual  must  be 
deemed  to  have  undertaken  to  look  to  the  new 
corporation  for  the  discharge  of  the  obligations 
of  the  original  corporation,  a  complaint  in  an 
action  by  stockholders  of  the  original  corpora- 
tion against  the  new  corporation  for  an  account- 
ing, etc.,  alleging  the  facts,  sufficiently  stated  a 
cause  of  action,  within  Code  Civ.  Prioc.  {  439, 
providing  that  an  order  for  the  service  of  sum- 
mons by  publication  must  be  founded  on  a  com- 
plaint showing  a  cause  of  action,  though  it  fail- 
ed to  allege  that  the  original  corporation  had 
performed  the  contract 

[Ed.  Note. — For  other  cases,  see  Process,  Dec. 
Dig.  i  92.»] 

8.  PR00E83  (I  92*)— Sbbvicb— Publication— 

SUFFICrENCY  OF  COMPLAINT. 

It  further  appeared  that  the  operation  of 
the  mining  properties  by  the  new  corporation 
was  profitable,  and  the  individual  had  been 
able  to  reimburse  himself  many  times  for  the 
amount  that  was  owing  to  him  by  the  .original 
corporation  at  the  time  the  properties  were 
transferred  to  the  new  corporation.  Beld  that 
a  complaint  in  an  action  by  stockholders  of  the 
original  corporation  alleging  the  facts  and  pray- 
ing for  an  accounting  against  the  new  corpora- 
tion, etc.,  stated  a  cause  of  action  jnstifying  an 
order  of  service  of  summons  by  pnblication,  un- 
der Code  Civ.  Proc  {  438,  though  it  did  not 
allege  performance  of  the  contract  by  the  orig- 
inal corporation. 

[Bid.  Note.— For  other  cases,  see  Process,  Dec. 
Dig.  I  92.*] 

4.  Pbockss  (|  92*)— Sbrtich— Pttblication— 

Sufficiency  or  Complairt. 

An  individual  conveyed  absolutely  a  mine 
to  a'  foreigrn  corporation,  and  accepted  In  pay- 
ment thereof  notes  of  the  cotporation.  Subse- 
quently, the  individual  assumed  the  msnagement 
of  the  foreign  corporation  and  conveyed  the 
mine  to  a  new  foreign  corporation,  receiving 
therefor  its  stock,  which  he  appropriated  to  bis 
own  use.  The  new  corporation  operated  the 
mine.  Held,  that  a  complaint  in  an  action  by 
stockholders  of  the  original  corporation  stating 
the  facts  and  praying  that  the  new  foreign  cor- 
poration account  for  the  profits,  etc.,  stated  a 
cause  of  action  justifying  an  order  of  service  of 
summons  by  publication,  under  Code  Civ.  Proc 
I  439. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec 
Dig.  192.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  James  A.  Grant  and  another 
against  the  Cobre  Grande  Copper  Company 
and  others  to  have  a  trust  declared  In  cer- 
tain property,  and  for  an  accounting.  From 
an  order  of  the  Appellate  Division  (126  App. 
Div.  750,  111  N.  y.  Supp.  386)  reversing  an 
order  refusing  to  vacate  an  order  for  service 
of  summons  by  publication,  plaintiffs  appeal 
by   permission,   and   the   Appellate  Division 


•For  other  eases  see  same  topie  and  section  NUlf  BER  In  Dec.  *  Am.  Digs.  1S07  to  date,  *  Reporter  Indexes 
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certifies  qnestlon.     Questions  answered,  and 
tbe  order  of  the  Appellate  DlTlslon  reversed. 

Samuel  S.  Watson,  for  appellants.  F,  W. 
H.  Cutcheon,  for  respondents. 

HAI6HT,  J.  This  action  was  brought  by 
Oie  platntUCs,  as  stockholders  of  the  defend- 
ant the  Cobre  Grande  Copper  Company,  an 
Arizona  corporation,  In  behalf  of  themselves 
and  all  other  stockholders  of  tbe  corporation 
similarly  situated  to  have  the  defendant  the 
Gananea  Consolidated  Copper  Company,  a 
Mexican  corporation,  of  which  William  C. 
Greene  is  the  president,  adjudged  to  be 
the  holder  In  trust  for  the  benefit  of  tbe 
Cobre  Grande  Copper  Company  of  certain 
nflnes  and  mining  properties  situated  In  the 
republic  of  Mexico,  and  to  compel  such  cor- 
poration and  William  C  Greene,  its  presi- 
dent, together  with  the  Greene  Consolidated 
Copper  Company,  a  West  Virginia  corpora- 
tion organized  as  a  holding  company,  of 
wlilch  Greene  la  also  president,  to  account  to 
the  Cobre  Grande  Copper  Company  and  to 
the  plaintiffs  for  Income  and  proceeds  arising 
from  tbe  work,  use,  and  occupation  of  such 
minea  and  mining  properties. 

The  plaintiffs,  upon  affidavits  showing  facts 
In  compliance  with  the  provisions  of  sections 
438  and  439  of  the  Code  of  Civil  Procedure, 
procured  an  order  directing  the  service  of 
tlie  summons  upon  the  defendant  Cobre 
Grande  Copper  Company  by  publication.  A 
motion  was  made  at  the  Special  Term  to  set 
aside  the  order.  .The  motion  was  denied,  but 
upon  appeal  the  Appellate  Division  reversed 
the  order  and  granted  the  motion.  It  then 
allowed  an  appeal  to  this  court,  certifying 
the  following  questions  for  our  determina- 
tion: 

"(1)  Had  tbe  court  jurisdiction  upon  the 
papers  presented  to  grant  an  order  directing 
the  service  of  the  summons  in  this  action  up- 
on the  defendant  the  Cobre  Grande  Copper 
Company  by  publication? 

"(2)  Was  the  court  Justified  in  vacating  an 
order  duly  granted  directing  the  service  of  a 
summons  by  publication  upon  tbe  papers  pre- 
sentedr' 

Section  1780  of  the  Code  of  Civil  Procedure 
provides  that  "an  action  against  a  foreign 
corporation  may  be  maintained  by  a  resident 
of  the  state,  or  by  a  domestic  corporation, 
for  any  cause  of  action."  Section  438,  so  far 
as  now  material,  provides :  "An  order  direct- 
ing the  service  of  a  summons  upon  a  defend- 
ant, without  the  state,  or  by  publication,  may 
be  made  In  either  of  the  following  cases :  (1) 
Where  the  defendant  to  be  served  is  a  foreign 
corporation."  Section  439  provides  that  "the 
order  must  be  founded  upon  a  verified  com- 
plaint, showing  a  sufficient  cause  of  action 
against  the  defendant  to  be  served,  and  proof 
by  affidavit  of  the  additional  facts  required 
by  the  last  section."  The  reversal  of  tbe  Ap- 
pellate Division  ai^ars  to  have  been  based 
upon  tlie  latter  provision  of  the  Code,  and 


upon  the  ground  that  the  complaint  filed  in 
this  action  does  not  state  a  sufficient  cause 
of  action  against  the  Cobre  Grande  Copper 
Company.  It  is  not' our  practice  upon  mo- 
tions of  this  character  to  search  the  com- 
plaint with  the  care  we  would  upon  a  demur- 
rer; but  Inasmuch  as  the  Appellate  Division 
has  held  that  the  complaint  falls  to  state  a 
cause  of  Sctlon,  it  becomes  our  duty  to  now 
finally  determine  tbat  question  as  to  the  point 
upon  which  tbat  court  based  Its  decision. 

The  complaint,  in  substance,  alleges  that 
on  or  about  the  26th  day  of  November,  1898, 
the  defendant  William  O.  Greene  contracted 
to  convey  to  one  George  Mitchell  certain 
mines  and  mining  properties  located  in  tbe 
Cananea  Mountains,  In  the  republic  of  Mex- 
ico, in  consideration  of  the  sum  of  $12,500  in 
cash,  and  the  further  sums  of  $37,500  to  be 
paid  on  the  26th  day  of  November,  1899,  $100,- 
000  to  be  paid  the  26th  day  of  November, 
1900,  and  $100,000  to  be  paid  the  26th  day  of 
November,  1901.  Greene  at  the  time  of  the 
execution  of  this  agreement  executed  deeds 
conveying  such  mining  properties  to  Mitchell, 
and  delivered  the  same  in  escrow  to  the 
Phoenix  National  Bank  of  Phoenix,  Ariz.,  for 
delivery  to  Mitchell  upon  his  complying  with 
the  terms  of  the  agreement.  Immediately 
upon  the  execution  of  the  agreement  Mitchell 
paid  to  Greene  the  sum  of  $12,500  in  cash,  as 
provided  by  the  contract,  and  thereupon  en- 
tered into  possession  of  the  mines  and  min- 
ing properties,  and  worked  and  operated  them 
in  accordance  with  the  terms  of  the  agree- 
ment, and  in  conjunction  with  tbe  defendant 
Greene,  who  had  a  license  from  the  govern- 
ment of  Mexico  to  operate  mines  In  the  "Zona 
Libra"  or  "neutral  zone"  of  the  republic  of 
Mexico  in  which  said  mines  were  located,  and 
began  to  work  and  develop  tbe  same  and  to 
erect  machinery  and  other  appliances  for 
their  proper  operation.  Thereupon  Greene 
and  Mitchell  entered  into  a  contract  of  co- 
partnership, under  the  name  of  Mitchell, 
Greene  &  Co.,  for  the  development,  improve- 
ment, and  working  of  the  mines  so  conveyed 
by  Greene  to  Mitchell,  and  they  continued 
to  work  and  develop  the  mines  under  the  li- 
cense to  the  defendant  Greene  until  about  the 
25th  day  of  April,  1899,  at  which  time  the 
defendant  Cobre  Grande  Copper  Company 
was  incorporated,  and  thereupon  Mitchell,  in 
consideration  of  the  transfer  to  him  of  199,- 
995  shares  of  tbe  capital  stock  of  the  com- 
pany, transferred  to  that  corporation  all  his 
property,  right,  title,  and  interest  in  said 
mines  and  mining  properties  held  by  him 
individually  or  in  trust  acquired  from  Greene 
under  the  contract  of  Novemljer  26,  1898.  On 
the  22d  day  of  July,  1899,  the  defendant 
Greene  executed  and  delivered  to  the  defend- 
ant Cobre  Grande  Company  an  agreement 
ratifying  and  confirming  the  agreement  ot 
November  26,  1898,  and  consented  to  the 
transfer  by  Mitchell  of  all  said  properties  to 
the  Cobre  Grande  Copper  Company,  and  in 
addition  thereto  the  defendant  Greeae  also 
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tranaferred  to  the  Cohre  Grande  Copper  Com- 
pany other  mines,  mining  claims,  and  mining 
properties  contiguous  and  adjoining  the 
mines  and  mining  properties  conveyed  to  it 
by  Mitchell,  specifically  describing  them  by 
name.  But  the  defendant  Greene  continued 
to  hold  the  titles  to  the  said  mines  and  min- 
ing properties  in  trust  for  and  on  account 
of  the  defendant  Cobre  Grande  Copper  Com- 
pany, which  being  an  Arizona  corporation, 
and  not  having  a  license  from  the  republic 
of  Mexico,  could  not  operate  such  mines.  It 
also  appears  that  on  the  24th  day  of  July, 
1899,  the  defendant  Greene  conveyed  to  the 
defendant  Cobre  Grande  Copper  Company  the 
EUsa  mhie,  so  called,  located  In  the  republic 
of  Mexico  and  adjacent  to  the  properties  al- 
ready conveyed,  and  accepted  fro^  the  Cobre 
Grande  Copper  Company  in  full  payment 
therefor  four  promissory  notes  of  ^(5,000 
each,  aggregating  the  sum  of  $100,000,  one 
payable  July  24,  1901.  one  on  July  24,  1902, 
one  on  July  24,  1903,  and  the  last  on  July 
24,  1904. 

It  further  appears  from  the  allegations  of 
the  complaint  that  one  John  H.  Costello  had 
become  the  president  of  the  Cobre  Grande 
Copper  Company,  J.  Henry  Wood,  the  secre- 
tary and  treasurer,  and  Cornelius  O'Keefe, 
Its  manager  at  the  works  and  mines  In  Mexi- 
co; that  Greene,  Mitchell,  and  one  Tread- 
w^l,  who  were  also  directors  in  the  corpo- 
ration, had  become  dissatisfied  with  the  man- 
agement of  the  other  officers,  and  that  there- 
upon they  had  a  conference  with  one  J.  Ed- 
ward AddickB,  of  Delaware,  and  one  Thomas 
W.  Lawaon,  of  Boston,  for  the  purpose  of 
securing  the  necessary  funds  to  pay  the  debts 
and  protect  and  preserve  the  properties  of 
the  Cobre  Grande  Copper  Company,  and  that 
at  such  conference  it  was  arranged  to  oust 
Costello,  the  president.  Wood,  the  secretary 
and  treasurer,  apd  O'Keefe,  the  manager,  and 
to  organize  a  Mexican  corporation  to  take 
over  the  titles  to  the  mining  proi)ertie8  and 
to  operate  the  mines,  and  to  organize  a  hold- 
ing company  to  take  over  the  stock  of  the 
other  companies,  and  that  the  necessary 
funds  to  carry  out  this  arrangement  should 
be  advanced  by  Addicks  and  Lawson.  There- 
upon Greene,  Mitchell,  and  Treadwell  pro- 
ceeded to  Arizona,  and  on  the  28d  day  of 
September,  1899,  they  as  directors  of  the 
company  held  a  meeting  at  the  office  of  the 
company  and  declared  the  election  of  Cos- 
tello and  Wood  null  and  void,  on  the  ground 
that  proper  notice  of  the  meeting  at  which 
they  were  elected  had  not  been  given.  They 
then  proceeded  to  fill  the  vacancies  so  creat- 
ed by  the  election  of  William  C.  Greene  as 
president.  White,  an  employ4  of  his,  as  sec- 
retary and  treasurer,  and  one  Norton  Chase, 
an  attorney  in  the  employ  of  Walter  S.  Lo- 
gan, who  was  the  attorney  for  the  defend- 
ant Greene,  as  a  director,  and  then  voted  to 
dispense  with  the  services  of  O'Keefe  as  man* 
ager  The  defendant  Greene,  assuming  td 
act  as  president  of  the  Cobre  Grande  Copper 


Company,-  and  Treadwell,  acting  as  Its  vice- 
president,  proceeded  to  Mexico  and  took  pos- 
session, in  the  interest  of  the  Cobre  Grande 
Copper  Company,  of  all  the  mines  and  min- 
ing properties  of  the  company,  with  all  the 
appurtenances,  appliances,  and  supplies,  to- 
gether with  the  products  that  had  been  mined 
and  the  returns  from  the  various  smelters 
to  which  the  products  had  been  shipped, 
which  supplies  and  products  amounted  to 
many  thousands  of  dollars  in  value.  There- 
upon, pursuant  to  the  arrangement  with  Law- 
son  and  Addicks,  the  defendant  Greene^  with 
Norton  Chase,  his  attorney,  proceeded  to  or- 
ganize the  defendant,  the  Cananea  Consol- 
idated Copper  Company,  Sociedad  Anonima, 
under  the  laws  of  the  republic  of  Mexico,  to 
hold  the  titles  to  said  mines  and  mining- prop- 
erties, and  on  or  about  the  11th  day  of  Oc- 
tober, 1899,  pursuant  to  such  agreement  with 
Lawson  and  Addicks,  the  defendant  Oieaie 
executed  an  agreement  In  writing  In  the 
Spanish  language  whereby  he  undertook  to 
transfer  and  convey  to  the  Cananea  Consol- 
idated Copper  Company  all  the  mines  and 
mining  properties  of  the  Cobre  Grande  Cop- 
per Company,  Including  the  Ellsa  mine  and 
all  the  mines  and  mining  properties  which 
bad  been  transferred  and  conveyed  to  the 
Cobre  Grande.  Copper  Company ;  that  the 
Cananea  Copper  Company  accepted  said  min- 
ing property  with  full  knowledge  of  and  sub- 
ject to  all  the  rights.  Interest,  and  claims  of 
the  defendant  Cobre  Grande  Copper  Company 
and  its  stockholders;  that  all  the  shares  of 
the  capital  stock  of  the  C^anea  Company 
were  Issued  and  delivered  to  the  defendant 
Greene  except  seven  shares  held  by  persons 
to  qualify  them  as  directors,  and  immediately 
thereupon  the  Cananea  Consolidated  Copper 
Company  entered  Into  possession  of  all  the 
mining  properties  of  the  Cobre  Grande  Cop- 
per Company,  and  proceeded  to  work  and  op- 
erate the  same,  and  ever  since  has  continued 
to  do  so  until  the  present  tlm& 

It  is  also  alleged  that,  pqrsuant  to  the 
agreement  with  Lawson  and  Addicks,  Greene, 
Mitchell,  Treadwell,  Barnes,  and  Walter  S. 
Logan,  Greene's  attorney,  organized  the 
Greene  Consolidated  Copper  Company  of 
West  Virginia  as  a  holding  company,  with 
Greene,  Mitchell,  Treadwell,  and  Logan  as 
Its  directors  and  officers;  that  the  main  pur- 
pose and  object  of  Its  organization  was  to 
take  over  and  hold  a  majority  in  Interest  of 
the  capital  stock  of  the  defendant  Cobre 
Grande  Copper  Company  and  all  the  capital 
stock  of  the  defendant  Cananea  Consolidated 
Copper  Company,  except  such  shares  as  were 
necessary  to  be  held  by  individuals  to  quali- 
fy them  to  act  as  directors.  The  capital 
stock  of  the  Greene  Consolidated  Company 
was  fixed  at  15.000,000,  and  divided  into 
000,000  shares  of  the  par  value  of  $10  each. 
Upon  the  organization  of  the  Greene  Consol- 
idated Company  all  the  stock  of  the  Cananea 
Company,  except  seven  shares  which  wore 
necessary  to  qualify  directors,  was  turned 
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OTer  by  Greene  to  the  treasury  of  tbe  Greene 
Consolidated  Company,  which  enabled  the 
Greene  Company  to  exercise  control  and  do- 
minion over  the  Cananea  Company  and  over 
all  Its  assets,  properties.  Income,  profits,  and 
advantages  arising  fron;  the  operation  of  its 
mines,  and  from  which  It  has  been  enabled 
to  distribute  upwards  of  $4,000,000  in  divi- 
dends. 

It  is  also  alleged,  in  isubstance,  that,  upon 
the  organization  of  the  Greene  Consolidated 
Copper  Company,  Greene  on  behalf  of  the 
company  offered  and  agreed  that  all  stock- 
holders of  the  Cobre  Grande  Copper  Com- 
pany should  have  the  right  to  exchange  their 
stock  in  that  company  for  the  stock  In  the 
Greene  ConsoUdated  Company,  share  tor 
share;  that  the  purpose  of  making  such  offer 
for  the  exchange  of  stock  was  to  obtain  a  ma- 
jority of  the  shares  of  the  capital  stock  of 
the  Cobre  Grande  Copper  Company,  and 
thereby  obtain  control  and  dominion  over  Its 
affairs  and  Its  property,  and  as. soon  as  the 
defendant  Greene  and  the  Greene  Consolidat-  • 
ed  Company  had  obtained  a  majority  of  the 
shares  of  the  capital  stock  of  the  Cobre 
Grande  Copper  Company  all  offers  to  ex- 
change stock  of  the  Greene  Consolidated  Com- 
pany for  that  of  the  Cobre  Grande  Copper 
Company  were  withdrawn,  and  all  of  the 
rights  of  the  plaintiffs,  and  ott^er  minority 
stockholders  of  the  Cobre  Grande  Copper 
Company  similarly  situated,  to  participate  In 
the  earnings,  profits,  and  benefits  accruing  or 
arising  from  the  mines  and  properties  of  the 
Cobre  Grande  Copper  Company  were  denied 
by  the  defendants  Greene  and  the  Greene 
Consolidated  Company  and  the  Cananea  Com- 
pany, 

It  is  further  aUeged  that  the  $37,600  pay- 
able on  November  26,  1899,  as  part  of  the 
purchase  price  of  the  mlpes  and  mining  prop- 
erties conveyed  by  the  defendant  Greene  to 
the  defendant  Cobre  Grande  Copper  Company 
by  the  agreement  on  July  22,  1899,  and  all 
other  payments  therein  specified  and  provid- 
ed to  be  made  and  paid,  and  all  agreements 
and  covenants  to  be  carried  out  and  perform- 
ed by  the  defendant  Cobre  Grande  Copper 
Company  under  that  agreement,  including  the 
payment  of  the  notes  given  as  the  purchase 
price  of  the  Ellsa  mine,  "were  paid,  made, 
done  and  performed  at  the  time  and  in  the 
maimer  provided  In  said  agreement  and  by 
or  for  the  account  of  the  defendant  Cobre 
Grande  Copper  Company,  or  the  payments 
and  conditions  thereof  were  waived,  or  set- 
tled in  time  and  in  manner  agreed  upon  and 
accepted  by  all  parties  in  interest,  and  the 
funds  to  make  said  payments  and  to  carry 
out  do,  and  perform  the  agreements,  cove- 
nants and  things  to  be  carried  out,  done,  and 
performed  by  or  on  account  of  the  defendant 
Cobre"  Grande  Company,  as  aforesaid,  were 
raised  and  provided  and  obtained  and  se- 
cured upon  the  faith,  credit,  and  pledge  of 
the  said  mines  and  mining  properties  of  the 
defendant  Cobre   Grande   Copper  Company 


and  from  the  Income  and  profits  of  the  said 
mines  and  mining  property  of  the  defendant 
Cobre  Grande  Copper  Company." 

We  have  already  stated  the  relief  sought 
to  be  obtained  by  the  plaintiffs.  The  com- 
plaint contains  many  other  allegations  in 
much  detail,  to  some  of  which  we  shall  here- 
after have  occasion  to  refer.  We  have  only 
given  a  brief  summary  of  the  allegations 
which  we  deem  necessary  to  properly  under- 
stand the  questions  presented  for  our  deter- 
mination. The  determination  of  the  Appel- 
late Division  that  the  complaint  failed  to 
state  a  cause  of  action  was  based  upon  the 
allegations  of  the  complaint,  to  which  we  l&st 
referred.  The  prevailing  opinion  says  with 
reference  thereto  that,  "if  the  cause  of  action 
Is  one  to  establish  a  trust  of  real  estate  and 
Incidentally  to  obtain  an  accounting  with 
reference  to  the  income,  or  as  an  action  for  an 
accounting  as  to  the  income  of  an  alleged  trust 
and  incidentally  for  a  declaration  of  trusts,  the 
alleged  rights  of  the  Cobre  Grande  Copper 
Company,  which  the  plaintiffs  are  attempting 
to  assert,  depend  upon  the  continued  exist- 
ence of  the  option  right  to  purchase  the  prop- 
erties in  question  and  the  right  to  hold  pos- 
session thereto  under  the  agreements  col- 
lateral to  tbe  option.  As  the  escrow  agree- 
ments were  mere  option  contracts  entitling 
the  Cobre  Grande  Copper  Company,  upon 
making  certain  p&yments,  to  receive  convey- 

.  ances  of  the  property,  it  is  necessary  that  the 
complaint  should  show  either  that  the  pay- 
ments required  to  be  made  in  order  to  entitle 
the  Cobre  Grande  Company  to  a  delivery  of 
the  deeds  were  made,  or  that  facts  should  be 
alleged  showing  a  modification  or  waiver  of 
these  conditions  so  that  it  may  appear  that 
such  rights  have  actually  accrued  to  the 
Cobre  Grande  Company.  Since  it  appears 
that  all  the  contract  rights  of  the  Cobre 
Grande  Copper  Company,  lndei>endently  of 
the  escrow  agreements,  were  to  cease  at 
Greene's  election  upon  its  failure  to  perform 
any  of  the  covenants  contained  in  the  license 
agreement  of  Noyember  26,  1898,  as  modified 
by  the  agreement  of  July  22,  1899,  and  as  it 
expressly  appears  that  Greene  claimed  de- 
fault had  occurred  and  attempted  to  exercise 
his  election  to  terminate  the  rights  of  the 
Cobre  Grande  Copper  Company,  it  was  neces- 
sary, in  order  to  make  out  a  cause  of  action, 
that  the  pleader  should  allege  that  the  Cobre 
Grande  Copper  'Company  had  duly  perform- 
ed all  the  covenants  and  conditions  of  the 
Ittense  agreement  with  Greene  of  July  22, 
1899,  or  should  set  up  the  facts  establishing 
a .  waiver  thereof."  The  opinion  then  pro- 
ceeds to  quote  the  allegation  to  which  we 
have  referred,  and  then  says  with  reference 
thereto  that  it  Is  the  only  allegation  of  the 
complalut  concerning  the  performance  by  the 

"Cobre  Grande  Copper  Company  of  the  eon- 
tracts,  and  that  It  Is  not  an  allegation  that 
the  covenants  or  conditions  of  any  of  the 
agreements  were  performed  or  that  they 
were  waived ;  that  an  allegation  of  perform- 
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ance  made  in  the  alternative  Is  not  a  suffi- 
cient allegation  either  of  performance  or  of 
walTer. 

It  must  be  conceded  that  the  allegations 
of  performance,  on  the  part  of  the  Cobra 
Grande  Copper  Company,  of  the  require- 
ments of  the  optional  contracts,  so  called, 
as  aboTe  quoted,  are  in  the  alternative,  and 
that  the  effect  is  to  allege  payment  or  waiv- 
er or  settlement.  But  passing  the  question 
as  to  whether  the  complaint  would  be  demur- 
rable for  this  reason,  under  our  modem 
practice,  or  whether  the  parties  should  move 
to  make  the  complaint  more  definite  and  cer- 
tain, we  sliall  proceed  to  the  consideration 
of  another  phase  of  the  question.  It  must 
be  borne  in  mind  that  this  is  an  equitable 
action  brought  to  compel  an  accounting; 
that  it  is  not  an  action  at  law  in  which  al- 
legations of  payment,  of  waiver,  and  of  set- 
tlement are  treated  as  separate  and  distinct 
matters  of  performance  or  defense.  The  al- 
legations of  the  complaint  under  review  are_ 
general  in  form,  and  are  In  effect  a  summary' 
of  the  conclusion  reached  from  the  allega- 
tions of  fact  preceding  those  under  review. 
The  Appellate  Division,  we  think,  erred  in 
its  statement  that  the  allegations  referred  to 
were  the  only  allegations  of  the  complaint 
concerning  performance.  Under  the  modified 
contract  of  July  22,  1899,  the  terms  of  pay- 
ment provided  for  under  the  contract  of  No- 
vember 26,  1898,  were  to  be  made  In  install- 
ments, $37,500  November  26,  1899,  $50,000 
November  26,  1900,  $50,000  November  26, 
1901,  $50,000  November  28,  1902,  and  the  re- 
maining $50,000  November  26,  1903.  It  will 
therefore  be  observed  that  the  first  payment 
falling  due  was  November  26,  1809.  Prior 
to  this  time  Greene,  Mitchell,  and  Treadwell 
had  entered  into  their  agreement  with  Ad- 
dicks  and  Lawson  for  the  ousting  of  the 
president,  secretary,  and  treasurer,  of  the 
Cobre  Grande  Copper  Company  and  the  or- 
ganization of  two  new  corporations,  which 
they  carried  into  effect  on  the  23d  day  of  Sep- 
tember, 1899,  by  which  Greene  and  his  as- 
sociates becaige  the  officers  of  the  Cobre 
Grande  Copper  Company,  its  president  and 
directors,  and  then  on  the  11th  day  of  Octo- 
ber, 1899,  0]%anized  the  new  Cananea  Com- 
pany under  the  laws  of  Mexico  and  transfer- 
red the  properties  belonging  to  the  Cobre 
Grande  Copper  Company  to  it,  Greene  taking 
all  of  the  stock  except  seven  shares,  which 
were  reserved  to  qualify  directors  In  that 
corporation.  All  this  took  place  before  any 
payment,  as  we  have  seen,  became  due  to 
him  from  the  Cobre  Grande  Copper  Com- 
pany. Greene,  by  ousting  these  officers  and 
taking  the  presidency  of  the  Cobre  Grande 
Copi)er  Company  and  appointing  as  secretary 
and  treasurer  his  clerk,  asstAned  the  per- 


formance of  all  the  duties  of  such  officers  in 
the  management  of  the  corporation,  including 
the  payment  of  the  obligations  of  the  com- 
pany to  himself  and  the  preservation  of  the 
contract  right  of  the  corporation;  and  when 
he  transferred  and  conveyed  all  of  the  prop- 
erty and  Interest  of  the  company  to  the  new- 
ly organized  Cananea  Company  for  the  stock 
of  that  company,  which  he  appropriated  to 
himself,  he  put  it  beyond  the  power  of  the 
Cobre  Grande  Copper  Company  to  further 
perform  Its  contracts  with  him,  and  there- 
upon he  must  be  deemed  to  have  .undertaken 
to  look  to  the  Cananea  Company  for  the  dis- 
charge of  the  obligations  of  the  Cobre  Grande 
Copper  Company. 

It  further  appears  from  the  allegations  of 
the  complaint,  as  we  have  seen,  that  the 
operation  of  these  mines  by  the  Cananea 
Company  has  been  extremely  profitable,  and 
at  least  $4,000,000  has  been  divided  among 
the  stockholders  of  the  Greene  Consolidated 
Company,  which  was  organized  as  the  hold- 
ing tjompany.  It  is  therefore  apparent  that 
the  Cananea  Company,  of  which  Greene  was 
the  president,  has  been  able  to  reimburse 
him  many  times  over  for.  the,  amount  that 
was  owing  to  him  by  the  Cobre  Grande  Co]?- 
per  Company  at  the  time  Its  properties  were 
transferred  to  the  Cananea  Company. 

Again,  as  we  have  seen  from  the  allega- 
tions of  the  complaint,  the  conveyance  of  the 
Elisa  mine,  so  called,  to  the  Cobre  Grande 
Copper  Company,  was  absolute  and  not  con- 
ditional. Greene  accepted  in  payment  there- 
for four  promissory  notes  of  $25,000  each. 
It  was  therefore  a  completed  transaction, 
and  no  option  remained  to  be  exercised,  or 
act  to  be  performed,  as  a  condition  for  the 
passing  of  the  title.  This  mine  was  also 
transferred  to  the  Cananea  Company,  and 
that  company  has  had  *he  benefit  of  the  pro- 
ceeds therefrom.  We  consequently  conclude 
that  the  complaint  states  a  good  cause  of 
action,  at  least  in  so  far  as  the  questions 
discussed  are  concerned. 

Our  attention  has  been  called  to  other 
questions  pertaining  to  jurisdiction,  etc., 
some  of  which  were  considered  when  this 
case  was  here  before.  189  N.  Y.  241-252,  82 
N.  E.  191.  Further  discussion  at  this  time 
is  not  deemed  necessary. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  In  all  courts,  and  the 
questions  certified  answered,  the  first  in  the 
affirmative  and  the  second  In  the  negative. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT.  VANN,  WERNER,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Order  reversed,  etc. 
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PEOPLE  V.  CAHILL. 
(Oonrt  of  Appeals  of  New  Tork.    Oct  23, 190&) 
1  Blkctions  (I  95«>— RmoiBTBATioir  Law»- 

COHSTlrunOWAUTT. 

Laws  1905,  p.  1S46.  c  689,  authorizing, 
among  other  things,  the  state  superintendent  of 
elections  to  subpoena  and  examine  persons  re- 
^rding  suspected  oasea  of  illegal  registration, 
18  constitutional. 

[Ed.    Note.— For  other  cases,   see   Elections, 
Dec.  Dig.  I  95.»] 

2.  WiTHMSEs  (I  304*)— PiHvn-BOB  OF  Witness 
— Immunitt  Statutes— Peejtjry. 

Under  Pen.  Code,  {  41q,  providinf  that  one 
•ffcnding  against  nnj  section  of  this  title  (which 
relates  to  illegal  registration)  shall  be  a  compe- 
tent witness  against  another  person  so  offending, 
and  nmy  be  compelled  to  testify  on  an;  trial  in 
the  same  manner  as  any  other  person,  but  that 
the  testimony  shall  not  be  used  in  any  prosecu- 
tion against  the  witness,  and  no  such  witness 
riian  l^  liable  to  prosecution  for  the  offense  re- 
garding whidi  his  testimony  was  given,  etc.,  one 
whose  examination  was  legal  is  not  immune 
from  puiushment  for  falsely  testifying  before 
the  superintendent  of  elections. 

[Ed.    Note.— For  other  cases,  see   Witnesses, 
Cent  Dig.  I  1051 ;  Dec.  Dig.  f  304.*] 

&  Witnesses  (|  304*)  —  Priyiusge  of  Wit- 
nesses—Constitdtiokai.  Pbovisions. 

Where  defendant  testified  before  the  super- 
intendent of  elections  regarding  the  suspected  il- 
legal registration  of  certain  persons,  he  could 
tfot,  in  a  trial  for  perjury  in  having  testified 
fslsely  before  the  superintendent  claim  that  by 
being  eompelled  to  testify,  the  constitutional  pro- 
Tisions  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  himself 
was  violated,  since  his  statements  related  to  in- 
^pendent  offenses  committed  by  others. 

[fid.    Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  H  lOal.  1062 ;    Dec.  Dig.  i  304. *1 
4.  WiTNiSBEs  a  304»)  —  Fbitilxok  of  Wit- 
nesses—Oonstitutiowai,   Pbovisions  —  lii- 
Mtrwrrr  Statute. 

Pen.  Code  {  41q,  proyides  that  one  offend- 
ing against  any  section  of  this  title  (which  r^ 
lates  to  illegal  registration)  la  a  competent  wit- 
ness against  another  person  so  offending,  and 
may  be  compelled  to  testify  on  any  trial  the 
same  as  any  otiier  person,  but  that  tlie  testimony 
Aall  not  be  oaed  in  an^  prosecution  against  the 
witness,  and  no  such  witness  shall  be  prosecuted 
for  the  offense  ruarding  which  his  testimony 
was  given,  etc  Held,  that  though,  on  a  trial 
for  peijary  In  testifying  falsely  before  the  super- 
intendent of  elections  as  to  the  alleged  illegal 
registration  of  certain  persons,  it  appeared  that 
defendant  was  himself  implicated  in  such  illegal 
Tecistration,  it  could  not  be  claimed  that,  by 
being  compelled  to  testify  before  the  superin- 
tendent the  constitutional  provision  that  no  per- 
son shall  be  eompelled  in  any  criminal  case  to 
testi^  against  himself  was  violated,  the  stat- 
ute protecting  defendant  from  harm  from  such 
testimony. 

[Ed.    Note.— For  other  cases,  see  Witnesses, 
Cfent  Dig.  i  1051 ;  Dec  Dig.  {  304.*] 

B.  WiTRESsn  (I  305*)— Pbivileoe  or  Witness 
— Constitutional  Pbovisions— Waivek. 
Where  defendant  without  objection  testi- 
fied before  the  superintendent  of  elections  as  to 
the  suspected  illegal  registration  of  certain  per- 
sons, and,  in  a  trial  tor  perjurv  for  having  tes- 
tified falsely,  it  appeared  that  he  was  implicat- 
ed in  the  illegal  registration,  he  could  not  claim 
that  the  constitutional  provision  that  no  person 
shall  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself  was  violated,  since,  If  he 


felt  that  his  testimony  might  ffiselose  criminal 
conduct  on  bis  own  part,  he  should  have  declined 
to  answer  the  qoestiona 

(Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1053;    Dec.  Dig.  |  305.*] 

6.  Cbixinai.  Law  (i  406*)— Evidence— Admm- 
signs. 

Defendant  was  charged  with  perjury  in 
having  falsely  sworn,  in  an  examination  before 
the  superintendent  of  elections  as  to  the  alleged 
illegal  registration  of  defendant  and  M.  and 
W.,  that  all  three  had  slept  in  a  certain  build- 
ing during  a  given  time.  M.  was  permitted  to 
testify  that  on  defendant's  telling  him  to  register 
he  stated  that  he  was  not  of  age,  whereupon 
defendant  said  that  be  himself  voted  when  he 
was  16,  and  told  witness  to  go  ahead  and  reg- 
ister and  be  wonid  see  that  no  harm  came  to 
him.  W.  testified  that  defendant  told  him  to 
register,  and  that  if  any  harm  came  to  him  ha 
would  see  that  he  got  out  Eeld,  that  the  evi- 
dence was  competent  as  tending  to  show  an  ad- 
mission on  defendant's  part  that  the  witness  had, 
not  stayed  at  the  building  long  enough  to  en- 
title him  to  register. 

[Ed.  Note. — For  other  cases,  sea  Criminal 
Law,  Dec  Dig.  f  406.*] 

7.  Pebjuby  (§  32*)— Evidence. 

lie  evidence  was  also  competent  as  estab- 
lishing a  motive  for  defendant's  testimony  before 
the  superintendent  that  each  man  was  qualified 
by  residence  to  register. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  I  109;    Dec  Dig.  f  32.*] 

8.  Cbiuinal  Law  (>  406*)— Evidenob— Othkb 
Gbiues. 

In  a  trial  for  perjury  in  having  falsely 
swoni  before  the  snperintendent  of  elections  that 
one  M.  had  alept  in  a  certain  numbered  build- 
ing long  enough  to  entitle  him  to  register,  M. 
testified  that  defendant  asked  him  to  regisfer 
from  the  building,  and,  on  being  told  that  M. 
was  under  age,  stated  that  he  (defendant)  had 
himself  voted  while  a  minor,  and  that  he  would 
see  that  no  harm  came  to  witness.  Held,  that 
while  the  evidence  of  defendant's  admission 
that  he  had  committed  another  crime  by  voting 
before  he  came  of  age  would  by  itself  have  been 
inadmissible,  yet  the  conversation  detailed  by 
the  witness  being  an  entire  and  connected  one, 
it  was  admissible  as  an  entirety.    > 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  917 ;   Dec  Dig.  <  406.*] 

Onllen,  O.  J.,  and  Wlllard  Bartlett  and  Chase, 
JJ.,  dissenting  in  part 

Appeal  from  Supreme  Court,  Appellato 
Division,  Second  Department 

Joseph  J.  Cabin  was  convicted  of  perjury, 
and  from  an  order  and  Judgment  (126  App. 
Dlv.  391,  UO  N.  Y.  Supp.  728)  affirming,  by  a 
divided  court,  the  conviction,  he  appeals.  Af- 
firmed. 

Martin  W.  Littleton,  for  appellant  Wm.  S 
Jackson,  Atty.  Gen.  (James  A.  Donnelly,  of 
counsel),  for  the  People. 

HISCOCK,  J.  (Chapter  689,  p.  1846,  of  the 
Laws  of  1905,  entitled  "An  act  to  amend 
chapter  six  hundred  and  seventy-six  of  the 
laws  of  eighteen  hundred  and  ninety-eight, 
entitled  'An  act  to  create  a  metropolitan  elec- 
tions district;  provide  for  the  appointment 
of  a  state  superintendent  therein,  and  to  pre- 
scribe his  powers  and  duties,'  generally," 
amongst  other  things  authorizes  the  state  su- 
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perintendent  or  bis  deputy  to  subpoena  per- 
sons and  examine  them  with  reference  to 
caaea  of  suspected  illegal  registration.  Said 
official  having  reason  to  8uq)ect  that  tbe  ap- 
I)ellant  and  two  other  persons,  named  re- 
spectively McKenna  and  White,  had  Illegal- 
ly registered  from  a  certain  building  in  the 
borough  of  Brooklyn,  caused  the  appellant 
to  be  subpoenaed  for  the  purpose  of  giving 
information  in  regard  to  said  cases.  He  ap- 
peared and,  without  any  objection,  made  an 
affidavit  dated  November  2,  1905,  tending  to 
show  that  he  and  each  of  said  other  individ- 
uals was  entitled  to  register  as  be  had.  He 
has  been  convicted  of  perjury  on  the  ground 
that  the  statements  made  with  reference  to 
the  other  individuals  were  false. 

We  regard  as  too  clear  to  require  discus- 
sloB  tbe  propositions  qbestioned  by  counsel 
for  the  appellant  that  said  chapter  689,  p. 
1846  of  the  Laws  of  1905  is  constitutional ; 
that  there  was  evidence  permitting  the  jury 
to  find  as  It  did  tbat  tbe  statements  made' 
by  ^pellant  in  respect  to  McKenna  ajii 
White  were  material  and  false,  and  that  the 
appellant  is  not  immune  from  punishment  for 
giving  such  false  testimony  under  the  immu- 
nity statute  hereafter  to  be  referred  to,  or 
for  any  other  reason,  If  his  examination  was 
legal. 

Contenting  oaraelves  with  thus  merely  >tat- 
ing  our  conclusions  upon  these  points,  we 
pass  to  a  consideration  of  tbe  other  questions 
which  have  been  argued. 

Appellant  contends  tbat  tbe  proceeding  be- 
fore tbe  superintendent  of  elections  in  which 
he  made  his  affidavit  was  a  "criminal  case" 
against  him,  and  that,  having  been  subptena- 
ed  and  examined  under  the  compulsion  of  the 
statute,  he  has  been  compelled  to  become  a 
witness  against  himself  in  violation  of  the 
provisions  of  the  Constitution  both  of  the 
United  States  (Const.  U.  S.  Amend.'  5)  and 
of  the  state  (Const  N.  Y.  art  1,  <  Q  which 
provide  tbat  "no  person  shall  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himself,"  and  that  therefore,  the  whole  pro- 
ceeding, including  his.  affidavit  containing  the 
alleged  false  statements,  is  absolutely  null 
and  void,  and  furnishes  no  basis  for  a  charge 
of  perjury. 

It  Is  answered  with  considerable  force  that 
,  the  proceedings  before  the  superintendent  tn 
which  appellant  was  examined  were  not  of 
such  a  character  as  to  constitute  a  "case" 
and  come  within  the  purview  of  the  constitu- 
tional provision  Just  quoted.  An  Inspection 
of  the  statute  creating  and  prescribing  tbe 
duties  of  the  office  of  superintendent  of  elec- 
tions does  give  much  weight  to  the  argument 
tbat  It  creates  a  purely  administrative  of- 
ficial who  is  empowered  in  various  ways.  In- 
cluding an  examination  of  witnesses,  to  in- 
vestigate, amongst  other  things,  the  subject 
of  registration  of  voters,  to  the  end  that  Il- 
legal registration  may  be  discovered  and  vot- 
ing thereon  prevented.  Such  official  by  the 
provisions  of  the  statute  has  no  power  to 


punish  or  entertain  proceedings  for  tbe  pun- 
ishment of  a  person  guilty  of  Illegal  registra- 
tion. In  this  respect  he  differs  from  a  grand 
Jury  investigating  and  having  the  power  to 
take  action  looking  to  the  punishment  of  al- 
leged crimes,  and  proceedings  before  which 
body  have  been  held  to  come  within  the  con- 
templation of  the  constitutional  provision 
quoted.  Counselman  v.  Hitchcock,  142  U  S. 
547,  12  Sup.  Gt  195,  35  L.  Bd.  UIO;  People 
ex  rel.  Lewisohn  v.  O'Brien,  176  N.  T.  253, 
68  N.  B.  353. 

But  If  we  assume  that  an  investigation  by 
such  official  was  a  case  or  proceeding  con- 
templated by  the  Constitution,  we  do  not 
think  that  appellant's  constitutional  rights 
were  violated  In  obtaining  from  bun  the  tes- 
timony on  Uccount  of  which  lie  has  been  con- 
victed. 

If  the  proceeding  was  more  than  a  mere 
general  investigation,  then  there  were  three 
separate  cases  or  proceedings,  and  the  alleg-' 
ed  false  testimony  for  which  conviction  has 
been  had  is  to  be  regarded  as  given  In  cases 
against  McKenna  and  White,  rather  than  in 
any  case  against  himself,  and  It  was  not 
harmful  to  him. 

It  appears  without  contradiction  that  at 
the  time  when  appellant  appeared  and  made 
bis  affidavit  there  was  pending  in  the  office 
of  tbe  superintendent  an  investigation  of  the 
registration  of  all  three  men,  and  subpoenas 
had  been  issued  In  tbe  investigation  of  White 
and  McKenna.  Tbe  deputy  superintendent 
testified  as  follows :  "Mr.  CahlU  came  in  and 
was  referred  to  me,  and  I  told  him  we  had 
received  some  information  to  the  effect  that 
there  were  three  men  registered  from  413  H^- 
ry  street  who  did  not  reside  there,  of  whom 
he  was  one.  *  *  *  I  asked  him  would 
he  relate  the  facts  with  reference  to  these 
three  cases,  and  give  me  the  names  of  the 
other  two  registered  persons  besides  himself, 
and  he  said  that  he  would.  We  had  first  a 
general  conversation.  I  asked  him  if  he  lived 
at  that  place  himself,  and  he  stated  that  he 
did.  •  •  •  I  then  aSked  him  with  refer- 
ence to  McKenna  and  White.  •  •  •  I 
then  asked  him  If  he  would  swear  that  that 
was  true,  and  he  said  he  would." 

The  information  including  the  alleged 
false  statements  with  respect  to  the  residence 
of  McKenna  and  White,,  for  which  alone  the 
appellant  has  been  convicted,  was  then  in- 
corporated In  the  affidavit  which  has  been 
made  the  basis  of  this  prosecution,  and  the 
witness  was  sworn  for  the  first  time  when  he 
verified  it 

While  the  deputy  superintendent  testifies 
that  the  affidavit  was  entitled  "People  ▼. 
Joseph  J.  Cabin,"  the  affidavit  itself  shows 
that  It  was  simply  entitled  "Case  No.  354." 
We  do  not,  however,  regard  the  mere  title  of 
the  affidavit  as  very  material.  As  a  matter 
of  fact  the  superintendept  was  endeavoring 
to  secure  information  in  regard  to  three 
rases,  and  the  witness  was  brougbt  In  and 
In  rather  an  Informal  manner  interrogated 
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In  regard  to  each,  and  then  his  statements  as 
to  all  were,  embodied  in  one  afBdarit,  and 
rerifled  as  they  chanced  to  be  applicable  to 
one  or  the  other.  So  far  tls  the  practical  re- 
salt  was  concerned,  it  was  not  difflerent  than 
it  would  hare  been  had  the  witness  verified 
separately  the  statements  pertinent  to  each 
case. 

Naturally,  Illegal  registration  Is  an  individ- 
nal  crime.  The  Illegal  registration  of  the 
three  men  could  not  well  constitute  a  Joint 
ofFense,  and  there  was  nothing  on  the  face 
of  the  proceedings  then  pending  to  Indicate 
that  Cahtll  was  implicated  in  the  illegal  reg- 
istration of  White  and  McKeniux,  and  that, 
therefore,  he  waS  constitutionally  relieved 
from  giving  information  in  respect  to  them, 
or  that  such  Information  in  any  way  incrim- 
inated him.  Apparently  It  was  perfectly 
proper  and  legal  to  subpoena  and  examine 
him  In  respect  to  the  others,  and  no  one  could 
say  that  in  so  doing  he  was  being  called  on 
to  give  testimony  against  himself. 

The  real  and  precise  question,  therefore, 
seems  to  be  whether  the  validity  of  his  oath 
to  statements  relating  to  White  and  McKen- 
na,  which  he  could  be  compelled  to  make,  is 
destroyed  because  at  the  same  time  be  was 
compelled  to  verify  other  statements  relating 
to  himself,  and  which  it  will  be  assumed  he 
could  not  have  been  compelled  to  make. 

We  think  that  it  was  not,  and  that  to 
hold  otherwise  under  the  circumstances  of 
this  case  would  be  going'  beyond  that  which 
has  been  held  In  any  of  the  cases  called  to 
onr  attention.  . 

In  People  v.  Sharp,  107  N.  Y.  427,  14  N.  E. 
318,  1  Am.  St.  Rep.  851,  the  defendant  had 
been  examined  before  a  legislative  committee 
abont  certain  acts  of  alleged  bribery,  and 
subsequently  the  attempt  was  made  to  use 
the  evidence  so  given  by  him  for  the  pur- 
pose of  proving  his  complicity  in  the  crime, 
and  what  was  said  with  reference  to  com- 
pelling a  person  to  be  a  witness  against  him- 
self in  a  criminal  case  must  be  read  in  the 
light  of  those  fundamental  facts. 

People  ex  rel.  Lewisobn  v.  General  Ses- 
sions, 96  App.  Div.  201,  89  N.  T.  Supp.  364, 
-Involved  contempt  proceedings  against  the 
relator  because  of  his  refusal  to  answer  cer- 
tain questions  before  a  grand  Jury  on  the 
ground  that  such  answer  would  tend  to  in- 
criminate blm,  and  what  was  said  upon  the 
subject  of  the  right  of  a  person  not  to  be  a 
"Witness  against  himself  was  said  in  the  dis- 
cussion of  that  general  question. 

The  case  of  Counselman  v.  Hitchcock,  142 
tJ.  S.  547,  12  Sup.  Ct  195,  35  L.  Ed.  1110,  al- 
so involved  a  discussion  of  questions  arising 
In  connection  with  the  refusal  of  a  witness 
to  answer  questions  on  the  ground  that  they 
wopld  tend  to  Incriminate  blm. 

In  TJ.  8.  V.  Edgerton  (D.  C.)  80  Fed.  374, 
it  appeared  that  the  defendant  was  required 
to  appear  before  a  grand  Jury  without  know- 
ing that  bis  own  conduct  was  under  investi- 
gation, and  was  called  on  to  give  evidence 


matsrial  to  a  charge  for  wliicli  he  was  sub- 
sequently indicted,  and  it  was  held  that  this 
was  improper. 

In  People  v.  Singer,  18  Abb.  N.  a  96,  the 
defendant  was  Indicted  for  murder,  and  it 
appeared  that  she  had  been  brought  before 
the  grand  Jury  and  Interrogated  with  refer- 
ence to  the  charge  against  herself  for  which 
she  was  subsequently  indicted,  and  this  was 
held  to  be  improper. 

Boone  V.  People  of  the  State  of  Illinois, 
148  III.  440,  36  N.  E.  99,  presented  substan- 
tially the  same  facts. 

Thus  it  appears  in  each  one  of  the  cases 
that  the  question  Involved  was  as  to  com- 
pelling a  person  to  give  evidence  in  regard 
to  an  offense  alleged  to  have  been  committed 
by  the  witness.  Here,  as  already  sufficiently 
appears,  the  statements  related  to  apparently 
independent  offenses  committed  by  other 
people. 

If  in  the  light  of  what  was  subaequently 
testified  to  on  the  trial,  it  should  be  contend- 
ed that  appellant  was  In  tact  implicated  in 
the  Illegal  registration  of  White  and  Mc- 
Kenna,  and  that,  therefore,  he  should  not 
have  been  compelled  to  give  evidence  In 
their  cases,  two  answers  may  l>e  made: 

In  the  first  place,  we  have  no  doubt  that 
he  secured  immunity  against  any  harm  from 
such  testimony,  which  was  as  broad  as  the 
protection  afforded  by  the  constitutional  pro- 
visions to  which  we  liave  referred.  Section 
41q  of  the  Penal  Code,  which  Is  here  applica- 
ble, provides  as  follows:  "A  person  offending 
against  any  section  of  this  title  (which  title 
relates  amongst  other  things  to  illegal  reg- 
istration) Is  a  competent  witness  against  an- 
other person  so  offending  and  may  be  com- 
pelled to  attend  and  testify  on  any  trial, 
hearing  or  proceeding  or  Investigation  in  the 
same  manner  as  any  other  person.  The  testi- 
mony so  given  shall  not  be  used  in  any  pros- 
ecution or  proceeding,  cIvU  or  criminal, 
against  the  person  testifying.  Any  such  per- 
son testifying  shall  not  thereafter  be  liable 
to  indictment,  prosecution  or  punishment  for 
the  offense  with  reference  to  which  his  tes- 
timony was  given,  and  may  plead  or  prove 
the  giving  of  testimony  accordingly,  in  bar 
of  such  an  Indictment  or  prosecution." 

Secondly,  if  appellant  felt  that  his  testi- 
mony in  regard  to  White  and  McKenna 
might  disclose  criminal  conduct  on  his  own 
part  from  which  he  was  not  otherwise  pro- 
tected, it  was  bis  right  and  duty  to  decline 
to  answer  the  questions,  which  he  did  not  do. 
People  T.  Priori,  164  N.  Y.  459,  58  N.  E.  66S; 
People  ex  rel.  L«wisohn  t.  General  Sessions, 
96  App.  Div,  201,  89  N.  Y.  Supp.  364. 

Certain  objections  and  exceptions  to  the 
admission  of  evidence  are  urged  upon  our 
consideration. 

Both  McKenna  and  White  were  sworn  as 
witnesses  for  the  prosecution  to  alleged  state- 
ments by  the  appellant.  Over  objections 
and  exceptions  the  former  testified  as  fol- 
lows: 
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"Mr.  Cahlll  told  me  to  register.    •    •    • 

"Q.  What  did  he  say  to  you  about  register- 
ing, and  what  did  you  say  to  talm  about  reg- 
istering first?    (Objections.) 

"Mr.  Jones:  Answer  this  last  question  as 
to  who  spoke  first.  A.  Mr.  Cahlll  asked  me 
did  I  register,  and  I  said  no,  I  wasn't  of 
age;  he  said  'How  many  months  do  yflu 
lack  of  twenty-one?'  I  said,  'Six  or  seven.' 
He  said,  'Go  on  and  register  anyway;  I  vot- 
ed when  I  was  sixteen  years  of  age.' 

"Mr.  Littleton:  I  object  and  move  to  strike 
out  the  answer  on  the  ground  that  It  Is  ut- 
terly and  entirely  without  any  Issue  In  this 
case  or  to  any  conception  of  the  indictment 
In  this  case. 

"The  Court:  Standing  by  Itself  It  may  be, 
but  he  can  have  all  the  conversation  as  bear- 
ing on  the  defendant's  knowledge  when  he 
swore  the  man  slept  there,  if  he  knew  he  did 
not    •    •    ♦ 

"Mr.  Littleton:  I  object  to  it  on  the  ground 
that  the  sole  Issue  to  be  submitted  to  this 
Jury  Is  whether  this  man  swore  falsely,  when 
he  swore  this  man  slept  there  always,  and 
that  is  no  part  of  this  Issue,  but  does  tend  to 
prove  another  charge  and  another  crime 
against  this  defendant. 

"The  Court:  I  think  It  is  pertinent  and  I 
will  allow  It     (Defendant  excepted.) 

"Mr.  Jones:  Go  on  and  tell  what  was  said 
by  you.  A.  Mr.  Cahlll  told  me  to  go  ahead 
and  register,  and  I  said  I  wasn't  of  age,  and 
he  said,  Tou  so  up;  I  will  see  no  harm  comes 
to  you';  and  I  said,  'I  am  kind  of  afraid,' 
and  he  said,  'Go  on  up,  anyway';  and  I 
came  back.  He  told  me  Where  to  register 
from — 413  Henry  street.  I  didn't  say  any- 
thing about  registering  from  413  Henry 
Street." 

The  witness  White  testified,  over  objection 
and  exception: 

"Go  on  and  tell  the  court  and  Jury  what 
the  defendant  said.  How  did  you  come  to 
register  from  413  Henry  street.  If  you  didn't 
sleep  there?  A.  I  stood  on  the  opposite  cor- 
ner, and  Mr.  Cahlll  came  out  with  a  cigar 
in  his  mouth,  •  •  •  and  he  said:  'Mr. 
White,  go  up  and  register,  and  If  any  barm 
comes  to  you  I  will  see  that  you  get  out' " 

It  may  be  conceded  at  once  that  this  evi- 
dence was  material  and  calculated  to  preju- 
dice the  appellant's  case,  and  If  error  was 
committed  hi  Its  reception  he  ought  to  have 
relief.  The  question  is  whether  It  tended, 
directly  or  Indirectly,  In  any  degree,  great 
or  small,  legitimately  to  establish  that  the 
appellant  was  guilty  of  the  crime  of  per- 
jury which  he  was  charged  with  having 
committed  when  he  testified  before  the  su- 
perintendent of  elections  in  the  following 
November:  "I  formerly  resided  at  Henry 
street,  •  •  •  and  took  up  my  residence 
at  413  Henry  street  two  or  three  months 
ago,  •  •  •  and  both  John  White  and  Ber- 
nard McKenna  have  slept  there  almost  every 
night  during  that  time." 

In  determining  this  question  It  is  well  to 


bear  in  mind  the  circumstances  under  which 
the  appellant  is  charged  with  having  com- 
mitted perjury  in  making  the  statement 
which  he  did.  The  subject  under  Investiga- 
tion was  the  right  of  those  two  men  to  reg- 
ister from  413  Henry  street  and  the  record 
makes  it  quite  apparent  that  on  the  hearing 
before  the  superintendent  of  elections  the 
questions  whether  they  were  entitled  to  reg- 
ister and  whether  they  had  slept  at  413 
Henry  street  as  testified  to  by  appellant  were 
regarded  as  identical.  If  they  had  so  slept 
at  the  place  in  question  as  testified  by  appel- 
lant, it  Indicated  that  they  were  entitled  to 
register,  and,  conversely.  If  they  were  not 
entitled  to  register,  it  would  Indicate  that 
they  had  not  been  living  at  Henry  street  as 
appellant  testified. 

If  the  appellant  at  the  time  they  register- 
ed did  or  said  anything  which  Indicated  ap- 
preciation of  danger  in  their  so  doing,  we 
think  it  was  some  evidence  of  an  admission 
on  his  part  that  they  bad  not  been  staying 
at  Henry  street  for  a  sufficient  length  of 
time  to  permit  their  registry,  and,  therefore, 
that  be  was  swearing  falsely  when  he  tes- 
tified to  facts  establishing  their  right  to  reg- 
ister. This  was  certainly  true  in  the  case 
of  White,  whose  only  known  lack  of  qualifi- 
cations was  lack  of  residence.  We  think  it 
was  also  trne  in  the  case  of  McKenna.  For 
while  be  gives  nonage  as  an  excuse  for  not 
registering,  there  is  also  evidence  to  show 
that  he  was  not  qualified  by  residence,  and, 
therefore,  anything  in  the  way  of  an  admis- 
sion by  appellant  that  he  was  not  qualified 
to  register  might  be  considered  by  a  Jtiry  as 
relating  to  either  disqualification. 

It  remains,  then,  but  to  add  in  this  connec- 
tion that  in  our  opinion  appellant's  direction 
to  McKenna  and  White  to  register  from 
Henry  street,  followed  in  each  case  by  a 
promise  to  protect  the  man  from  harm  if  he 
did  so,  was  susceptible  of  the  construction  by 
the  Jury  that  he  knew  that  each  man  was 
liable  to  get  Into  trouble  if  he  registered,  and 
that  this  trouble  would  arise  from  lack  of 
that  very  residence  in  the  district  which  ap- 
pellant subsequently  attempted  to  establish 
by  false  testimony. 

But  further  than  this,  evidence  of  these 
conversations  showing  his  direction  to  each 
man  to  register  and  bis  promise  to  protect 
him  from  harm  if  be  did  so,  both  by  reason 
of  the  express  promise  and  by  reason  of  his 
having  become  connected  with  the  registry 
as  be  did,  established  a  direct  motive  for  his 
testimony  before  the  superintendent  that 
each  man  was  qualified  by  staying  at  413 
Henry  street  to  make  the  registry  which  was 
then  l)elng  investigated,  and  was  competent 
for  that  purpose.  Commonwealth  v.  Hudson, 
97  Mass.  B65;  Plerson  v.  People,  79  N.*  T. 
424,  435,  35  Am.  Bep.  624. 

Much  stress  Is  laid  on  the  fact  that  the 
evidence  of  McKenna  tells  of  an  admission 
by  the  appellant  that  he  had  voted  before 
he  was  entitled  to,  and.  therefore,  had  corn- 
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mitted  another  crime  than  that  for  which  be 
was  being  tried.  Undoubtedly  evidence  of 
such  admission  by  itself  would  have  been 
entirely  incompetent,  and  the  court '  so  in- 
dicated at  the  time  of  its  reception.  But  the 
conversation  detailed  by  each  witness  was 
an  entire  and  connected  one  relating  to  a 
single  subject,  and  even  if  that  question  Was 
raised,  as  it  probably  was  not,  neither  au- 
thority nor  good  practice  required  counsel 
by  leading  questions  to  draw  from  the  wit- 
ness what  be  deemed  a  material  sentence 
scattered  here  and  there  through  the  con- 
versation. Under  the  circumstances  he  was 
entitled  to  ask  for  the  conversation  as  an 
entirety.  The  court  plainly  laid  down  the 
mle  that  the  object  of  the  conversation  was 
not  to  show  the  commission  of  some  other 
crime  by  the  appellant,  but  that  it  simply 
bore  on  bis  knowledge  when  he  swore  to  the 
facts  already  detailed. 
The  Judgment  should  be  affirmed. 

WILLARD  BARTLETT,  J.  (dissenting). 
Under  the  act  creating  the  metropolitan  elec- 
tions district,  consisting  of  the  counties  of 
New  York,  Kings,  Queens,  Richmond,  and 
Westchester,  and  providing  for  the  appoint- 
ment of  a  state  superintendent  therein,  and 
prescribing  his  powers  and  duties,  the  dep- 
uty superintendents  of  elections  are  authoriz- 
ed, among  other  thtngs,  to  investigate  all 
questions  relating  to  the  registration  of  vot- 
ers, and  for  that  purpose  they  are  empower- 
ed to  visit  and  inspect  any  bouse,  dwelling, 
building,  inn,  lodging  house,  or  hotel  within 
the  metropolitan  district  and  to  interrogate 
any  imnate,  house  dweller,  keeper,  caretaker, 
owner,  proprietor,  or  landlord  thereof  or 
therein  as  to  any  person  or  persons  residing 
or  claiming  to  reside  therein  or  thereat. 
Laws  1898,  p.  1612,  c.  676,  as  amended  by 
Laws  1905,  p.  1846  c.  689.  See  section  6, 
subd.  1,  Laws  1905,  p.  1849,  c  689.  The  su- 
perintendent, bis  chief  deputy  and  not  more 
than  ten  deputies,  duly  designated  by  the 
Boperintendent  for  that  purpose,  are  author- 
ized to  administer  oaths  and  affirmations  to 
any  person  In  any  matter  or  proceeding  au- 
thorized as  aforesaid,  and  in  all  matters  per- 
taining or  relating  to  the  elective  franchise. 
Section  7.  In  November,  1905,  a  deputy  thus 
designated,  named  Jesse  Fuller,  Jr.,  admin- 
istered an  oath  In  Kings  county  to  the  de- 
fendant, and  took  bis  examination  under 
oath  with  regard  to  the  residence  of  John 
White  and  Bernard  McKenna,  two  men  who 
bad  registered  In  the  sixth  election  district 
of  the  third  assembly  district  In  Kings  coun- 
ty for  the  purpose  of  voting  at  the  ensuing 
election.  The  defendant  made  affidavit  be- 
fore Deputy  Superintendent  Fuller  on  the  2d 
day  of  Kovember,  1905,  as  follows:  "I  re- 
side at  number  413  Henry  street,  Brooklyn; 
I  formerly  resided  at  the  comer  of  Henry 
and  Baltic  streets,  but  took  up  my  residence 
at  413  Henry  street  two  or  three  months  ago, 


and  slept  there  on  the  second  floor,  the  one 
Just  above  the  saloon,  almost  every  night 
since,  and  both  John  White  and  Bernard  Mc- 
Kenna have  slept  there  also  almost  every 
night  during  that  time."  The  Indictment 
charged  the  defendant  in  the  first  count  with 
the  crime  of  feloniously  making  a  false  state- 
ment under  oath  before  a  deputy  state  super- 
intendent of  elections,  and  in  the  second 
count  with  the  crime  of  perjury,  and  alleg- 
ed that  the  sworn  statement  above  quoted 
was  false,  and  was  known  to  be  so  by  the  de- 
fendant at  the  time  when  be  made  it 

Upon  the  trial  there  was  no  attempt  to 
prove  that  the  statement  was  false  so  far  as 
it  related  to  the  residence  of  defendant  him- 
self. The  learned  trial  Judge  Instructed  the 
Jury  that  it  was  not  claimed  that  the  affida- 
vit was  false  entirely,  but  that  the  i)eople 
contended  "that  when  Joseph  J.  Cahill  swore 
that  both  John  White  and  Bernard  McKenna 
had  slept  there  at  413  Henry  street  also  al- 
most every  night  during  the  past  two  or 
three  months  before  the  2d  day  of  Novem- 
ber, 1905,  he  swore  willfully  to  that  which  he 
knew  to  be  false,  and  that  McKenna  and 
White  had  not  so  slept  there."  It  is  appar- 
ent, therefore,  tliat  the  verdict  of  guilty 
must  have  been  based  solely  upon  a  finding 
by  the  jury  that  the  defendant  had  knowing- 
ly sworn  falsely  In  regard  to  the  residence  of 
these  two  men.  Both  McKenna  and  White 
testified  as  witnesses  for  the  prosecution  up- 
on the  trial.  After  McKenna  had  stated  that 
he  registered  as  living  at  No.  413  Henry 
street  at  the  instance  of  the  defendant,  his 
examination  proceeded  as  follows: 

"Q.  What  did  he  say  to  you  about  register- 
ing, and  what  did  you  say  to  bim  about 
registering  first?. 

"Mr.  Littleton:  I  object  to  the  evidence 
upon  the  ground  that  the  sole  issue  charged 
against  this  defendant  is  he  made  a  false 
statement,  not  as  to  this  man's  age  or  quali- 
fications nor  as  to  bis  residence,  but  that  he 
made  a  false  statement  in  that  he  said  this 
man  had  slept  almost  always  in  413  Henry 
street,  and  that  is  the  sole  issue  of  this  af- 
fidavit. 

"The  Court:  Bearing  on  whether  or  not  he 
did,  he  has  the  right  to  ask  this  question. 

"(Objection  overruled  and  defendant  ex- 
cepted.) 

"Mr.  Jones:  Answer  this  last  question  as 
to  who  spoke  first.  A.  Mr.  Cahill  asked  me 
did  I  register,  and  I  said  no,  I  wasn't  of 
age;  he  said,  'How  many  months  do  you 
lack  of  twenty-oner  I  said,  'Six  or  seven.' 
He  said,  'Go  on  and  register  anyway;  I 
voted  when  I  was  sixteen  years  of  age.' 

"Mr.  Littleton :  I  object,  and  move  to  strike 
out  the  answer  on  the  ground  that  it  is  ut- 
terly and  entirely  without  any  issue  ha  this 
case  or  to  any  conception  of  tbe  indictment 
In  this  case. 

"The Court:  Standing  by  Itself  it  may  be, 
but  he  can  have  all  the  conversation  as  bear- 
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Ing  on  the  defendant's  knowledge  when  he 
swore  the  man  slept  there,  U  he  knew  he  did 
not 

"Mr.  Littleton :  Tour  honor  doesn't  seem 
to  want  to  hear  my  objection. 

"The  Court:  State  your  objection  and  don't 
think  I  do  not,  but  I  think  It  is  perfectly 
competent. 

"Mr.  Littleton :  I  object  to  it  on  the  ground 
that  the  sole  Issue  to  be  submitted  to  this 
Jury  Is  whether  this  man  swore  falsely  when 
he  swore  this  man  slept  there  always,  and 
that  is  no  part  of  this  issue,  bat  does  tend  to 
prove  another  charge  and  another  crime 
agabist  this  defendant 

"The Court:  I  think  It  is  pertinent,  and 
I  will  allow  it 

"(Defendant  excepted.)" 

White  also  testified  under  appropriate  ob- 
jection and  exception  in  answer  to  the  ques- 
tion how  he  came  to  register  from  413  Hen- 
ry street  if  he  did  not  sleep  there :  "I  stood 
on  the  opposite  comer,  and  Mr.  Cahill  came 
out  with  a  cigar  in  his  mouth —  no,  he  did 
not  luiTe  a,  cigars  he  had  his  hands  in  his 
pockets.  Be  came  out  and  he  said,  'Mr. 
White,  go  up  and  register,  and  if  any  harm 
comes  to  you  I  will  see  that  you  get  out.'" 

I  think  that  the  admission  of  this  evidence 
was  clearly  erroneous  that  It  must  have  l>een 
exceedingly  prejudicial  to  the  defendant  and 
that  the  error  In  receiving  it  and  in  refusing 
to  strike  it  out  demands  a  reversal  of  this 
Judgment,  unless  we  are  prepared  to  Ignore, 
and.  Indeed,  virtually  repeal,  the  general 
rule  of  evidence  in  criminal  cases  which  pro- 
hibits proof  on  the  part  of  the  prosecution 
of  the  commission  of  crimes  other  than  that 
alleged  in  the  Indictment 

A  conspicuous  instance  of  the  recent  en- 
forcement of  this  rule  by  this  court  is  fur- 
nished by  the  case  of  People  v.  Molhieux,  168 
N.  T.  284,  61  N.  B.  286,  62  L.  E.  A.  193,  in 
which  Its  character  and  scope  were  fully  dis- 
cussed in  the  opinion  of  Werner,  J.,  who  re- 
viewed the  numerous  authorities  by  which  it 
is  supported  In  this  and  other  states,  and 
clearly  classified  the  exceptions  to  It  which 
have  been  recognized  In  the.  development  of 
criminal  procedure  here  and  In  other  Juris- 
dictions where  the  common  law  prevails.  If 
is  to  be  observed  the  defendant  was  Indict- 
ed for  false  swearing  and  perjury;  not  for 
false  registration  op  inducing  others  to  com- 
mit that  crime,  and  not  for  voting  Illegally. 
Yet  the  sole  tendency  of  the  testimony  of 
McKenna  and  White,  which  has  been  quoted, 
was  to  establish  the  defendant's  guilt  of 
these  other  and  different  offenses.  Upon  no 
theory  of  the  doctrine  of  relevancy  does  it 
seem  to  me  that  the  fact  that  the  defendant 
had  voted  \*?hen  he  was  only  16  years  of  age 
can  be  deemed  relevant  to  any  of  the  issues 
which  were  litigated  under  the  Indictment 
and  plea  In  this  case.  The  defendant's  dec- 
laration to  that   eBect,   assuming  tliat  he 


made  It,  merely  tended  to  show  that  years 
ago  he  had  committed  another  crime.  To 
hold  that  evidence  of  ihls  sort  was  not  harm- 
ful to  a  man  upon  trial  for  a  crime  relating 
to  the  elective  franchise  would  be,  in  my 
judgment  to  ignore  those  Influences  which 
common  experience  shows  to  be  powerfully 
operative  upon  the  human  mind.  The  only 
question  which  the  Jury  were  called  upon  to 
determine  upon  the  trial  was  whether  the 
defendant  had  sworn  falsely  in  stating  under 
oath  that  these  men  slept  for  two  or  three 
mouths  at  413  Henry  street  in  the  borough 
of  Brooklyn,  and  the  fact  assuming  it  to 
be  such,  that  he  had  once  voted  Illegally  had 
no  conceivable  bearing  on  tliat  question,  nor 
was  the  evidence  properly  receivable'  under 
any  of  the  exceptions  to  the  general  rule  rec- 
ognized and  so  well  stated  in  the  Mollneuz 
Case.  It  did  not  tend  either  to  establish 
motive,  intent  the  absence  of  mistake  or  ac- 
cident a  common  scheme  or  plan  embracing 
the  commission  of  two  or  more  related 
crimes,  or  the  Identity  of  the  defendant  It 
had  no  relation  to  the  crime  charged,  and  Its 
sole  etTect  must  have  been  to  make  the  Jury 
think  that  the  defendant  was  a  bad  man 
whose  antecedents  indicated  a  willingness  to 
commit  any  offense  against  the  election  laws. 
The  objectionable  character  of  the  testi- 
mony of  these  two  witnesses  to  the  effect 
that  the  defendant  urged  them  to  register 
and  said  he  would  take  care  of  them  if  they 
did  so  is  almost  equally  manifest.  As  haa 
been  pointed  out  he  was  not  on  trial  for  the 
crime  of  false  registration  or  Inducing  others 
falsely  to  register,  and  this  evidence  had  no . 
relevancy  to  the  charge  that  he  knoWngly 
stated  an  untruth  when  he  testified  before 
the  deputy  superintendent  of  elections  in  ref- 
erence to  the  sleeping  place  of  these  wit- 
nesses. I  recognize  to  the  fullest  extent  the 
wisdom  of  the  statutory  rule  whidi  prevails 
in  this  state  that  upon  an  appeal  in  criminal 
cases  the  court  must  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the  substan- 
tial rights  of  the  party.  Code  Cr.  Proc.  | 
642.  It  seems  clear  to  my  mind,  however, 
that  the  errors  which  I  have  discussed  can- 
not Justly  be  deemed  technical,  and  that  they 
must  have  operated  to  the  detriment  of  the 
defendant  to  such  an  extent  as  to  deprive 
him  of  the  fair  trial  to  which  he  is  entitled 
by  law.  Entertaining  this  view,  I  deem  it 
my  duty  to  tote  for  a  reversal  of  the  judg- 
ment Upon  the  other  question  in  the  case 
I  concur  in  the  conclusions  reached  by  Judge 
HISCOOK. 

HAIGHT,  VANN,  and  WBRNEE,  JJ^  con- 
cur with  HISCOCK,  J.  CULLEN,  O.  J.,  and 
PHASE,  X,  concur  with  WILLAED  BART> 
LETT,  J. 

Judgment  Of  conviction  affirmed. 
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<in  bo.  tn) 

Cmr  OF  TKRRE  HAUTB  et  at  t.  SACHS 
et  al.     (No.  21,154.)* 
(Supreme  C!oart  of  Indiana.    Not.  24,  1908.) 

1.  EJminbnt  Domain  (5  167*)— Statuthss— Rk- 
TsoAcnvE  Opebatiohb— Refeaunq  Acts- 
Pending  Pboceedihos. 

Act  March  6,  1906  (Acta  1905,  p.  219,  C 
129),  known  as  the  "Citieg  and  Towns  Act," 
which  repealed  Acts  1899,  p.  270,  c  152,  provid- 
ing for  proceedings  by  cities  to  condemn  prop- 
er^ for  public  use,  expressly  excepts  proceed- 
ings iiendmg  when  the  act  went  into  effect,  and 
such  cases  are  to  be  determined  as  if  the  latter 
statute  bad  not  been  enacted. 

[Bd.  Note. — For  other  cases,  see  Ehninent  Do- 
main, Dec.  Dig.  i  167.»] 

Z  BbaNSNT   DOHAIN    (i   246*)— DncoNTiNxr- 

ANCE  OF  Proceedings— Time. 

Acts  1889,  p.  312,  c.  152,  S  83  (Bnma'  Ann. 
St  1901,  i  4190e3),  relating  to  condemnation 
proceedings  by  cities,  and  providing  that,  if  on 
appeal  to  the  circuit  court  the  report  of  the 
board  of  public  works  as  to  benefits  or  dam- 
ages is  greatly  diminished  or  increased,  the  city 
may  discontinue  such  proceedings,  recognizes  the 
right  to  discontinue  before  or  when  the  cause  is 
disposed  of  in  the  circuit  court  by  some  final 
order  or  judgment  therein ;  but  a  city  may  not 
disoMttinue  where  judgment  against  the  city  for 
damages  was  made  on  March  16th,  and  a  mo- 
tion for  new  trial,  after  remaining  in  court  until 
October  17th,  was  denied,  after  which  the  city 
gave  notice  of  appeal  to  the  Supreme  Court. 

[EA.  Mote.— For  other  cases,  see  EUninent  Do- 
main, Cent.  Dig.  «  648,  649;  Dec.  Dig.  S  246.»] 

Appeal  from  Circuit  Court,  Vigo  County; 
James  E.  Piety,  Judge. 

Ckindemnation  proceedings  by  the  City  of 
Terre  Haute  and  otliers  against  Jacob 
Sachs  and  others.  From  the  findings  of  the 
board  of  public  works  defendants  appealed 
to  the  circuit  court,  where  a  Judgment  for 
damages  was  awarded.  .  Plaintiffs  subse- 
quently moved  unsuccessfully  for  a  new  trial, 
and  plaintiffs  excepted  and  inrayed  an  ap- 
peal to  the  Supreme  Court  Several  months 
later  plaintiffs  applied  for  a  reinstatement 
of  the  proceedings  on  the  docket  of  the  cir- 
cuit court,  for  the  purpose  of  discontinuing 
and  dismissing  the  proceedings.  From  a 
judgment  sustaining  a  demurrer,  to  this  ap- 
plication, plaintis:8  appeal.    Affirmed. 

Ftenk  S.  Rawley,  for  appellants.  Davis 
ft  Davis,  for  appellees. 

JORDAN,  J.  The  record  in  this  appeal 
discloses  the  following  facts:  On  February 
5, 1904,  the  board  of  public  works  of  the  city 
of  Terre  Haute,  by  resolution.  Instituted  con- 
demnation proceedings  In  respect  to  Thir- 
teenth street  of  said  dty.  These  proceed- 
ings were  based  upon  and  in  pursuance  of 
sections  78  to  89,  incluBlre,  of  the  governing 
statute  of  that  city  approved  March  3,  1809. 
See  Acte  1809,  pp.  310-318,  c.  152;  Bums' 
Ann.  St  1901,  t|  41«0t!2-4l90k3  inc.  Ap- 
pellees, property  owners  whose  lands  would 
be  affected  by  the  change  to  be  made  In  the 
street,  were  made  adverse  parties  to  the  pro- 
ceedings.    They  appeared  and  remonstrated 


against  the  narrowing  or  change  in  said 
street,  for  the  reason  that  their  property, 
situated  along  the  line  thereof,  would  be 
greatly"  damaged  by  the  change.  Upon  a 
hearing,  the  board  of  works  fotmd  against 
appellees  as  to  damages  and  ordered  the  pro- 
posed change  to  be  made.  On  May  31,  1904, 
within  the  time  fixed  by  law,  appellees,  un- 
der the  provisions  of  the  statute,  duly  ap- 
pealed from  the  order  of  the  board  of  public 
works  to  the  Vigo  circuit  court,  and  the 
cause  was  docketed  as  an  action  pending 
therein.  On  December  12,  1905,  it  came 
on  for  trial  before  the  court,  without  the 
intervention  of  a  Jury,  and  the  trial  thereof 
was  cobtlnued  from  d(ty  to  day  until  com- 
pleted.  On  March  19,  1906,  the  court  made 
its  finding,  and,  among  other  things,  assess- 
ed or  awarded  damages  to  appellees  in  vari- 
ous sums.  Appellee  Jacob  Sachs  was  given 
$5,000,  and  the  others  were  awarded  smaller 
amounts.  Thereupon  the  court  rendered 
Judgment  upon  its  finding,  adjudlrtng  and 
decreeing  that  appellees  herein  recover  of  the 
dty  of  Terre  Haute  the  respective  sums 
found  in  their  favor  as  damages,  together 
with  the  costs  laid  out  and  expended.  To 
this  Judgment  and  decree  the  court  added  the 
following:  "It  la  further  ordered  and  ad- 
Judged  that  the  defendant  city  be  restrained 
from  aligning  and  narrowing  Thirteenth  street 
between  Wabash  avenue  and  the  Vandalla 
railroad  from  66  to  60  feet  until  It  shall 
have  first  paid  or  tendered  payment  of  the 
sums  hereinbefore  adjudged  as  occasioned  by 
such  change."  On  April  20,  1906,  the  dty 
of  Terre  Haute  filed  its  motion  for  a  new 
trial.  On  October  17th  of  the  latter  year  thli 
motion  was  overruled,  to  which  the  city  ex- 
cepted and  prayed  an  appeal  to  the  Su- 
preme Court,  etc.  On  the  18th  day  of  May, 
1907,  appellant  city  filed  its  petition  or  ap- 
plication for '  the  reinstatement  of  the  pro- 
ceedings on  the  docket  of  the  Vigo  circuit 
court  for  the  purpose  of  having-  the  court 
enter  an  order  discontinuing  and  dismissing 
said  proceedings.  The  court  as  It  appears, 
"being  fully  advised,"  ordered  that  the  cause 
be  redocketM,  and  thereupon  appellees  ap- 
peared by  counsel  and  demurred  to  said  pe- 
tition or  applicatltm,  for  the  reason  that  the 
petition  did  not  state  grounds  and  facts 
sufficient  to  constitute  a  right  of  action. 
This  demurrer  was  sustained  by  the  court 
and  the  appellant  city  of  Terre  Haute  refus- 
ed to  further  plead,  and  thereupon  the  court 
rendered  Judgment  against  it  upon  demurrer. 
From  this  Judgment  this  appeal  Is  prosecuted. 
The  only  error  assigned  is  that  the  court 
erred  in  sustaining  appellees'  demurrer  to 
the  petition  to  redocket  the  cause  and  to 
vacate  the  Judgement  The  insistence  of  coun- 
sel for  appellant  dty  of  Terre  Haute  la 
that  the  lower  court  should,  upon  the  peti- 
tion of  the  dty,  have  vacated  the  Judgment 
In   the  original  proceedings   and  permitted 
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the  city  as  a  matter  of  right  to  discontinue 
or  dismiss  said  proceedings.  Therefore  It  is 
argued  that  the  court  erred  in  sustaining  ap- 
pellees' demurrer  to  the  petition.  On  the 
other  Iiand,  counsel  for  appellees  contend 
that,  It  appellant  city  desired  to  discontinue 
or  abandon  its  condemnation  proceedings,  It 
should  have  done  so  without  delay ;  that-  It 
cannot  be  permitted  to  wait  for  some  seren 
months  after  the  rendition  of  the  final  Judg- 
ment, adjudging  damages  in  favor  of  ap- 
pellees, and  then  avail  itself  of  the  right 
which  It  claims  to  have  the  Judgment  set 
aside  and  the  cause  dismissed  or  discontin- 
ued. It  is  further  claimed  by  appellees  that 
the  act  of  1899,  under  which  the  proceed- 
ings were  instituted,  was  repealed  by  an 
"act  concerning  municipal  corporations," 
known  as  the  "Cities  and  Towns  Act,"  ap- 
proved March  6,  1905  (Acts  1905,  p.  219,  c 
129),  and  in  force  and  effect  on  April  15th 
of  that  year,  and  therefore  the  cause,  after 
the  taking  effect  of  this  latter  act,  was  eon- 
trolled  thereby.  But,  as  shown,  the  original 
proceedings  were  pending  In  the  lower  court 
at  the  time  of  the  taking  effect  of  the  act 
of  1905  and  were  excepted  from  the  repeal- 
ing clause  of  the  latter  act  and  were  to  be 
heard  and  determined  in  like  manner  as  if 
such  act  liad  not  been  enacted. 

While  it  may  be  said  that  there  is  some 
confusion  and  conflict  among  the  cases,  still 
the  general  rule  which  appears  to  be  estab- 
lished by  the  great  weight  of  authorities  is 
that  a  municipal  corporation,  in  a  proceed- 
ing which  It  has  instituted  to  condemn  prop- 
erty 'for  public  use,  upon  an  appeal  to  a 
court  as  in  this  cause,  may  discontinue,  as 
a  matter  of  right,  its  proceedings  before  or 
at  the  time  the  cause  is  disposed  of  in  the 
trial  court  by  some  final  order  or  Judgment 
therein.  Sowers  v.  Cincinnati,  etc.,  R.  Co., 
162  Ind.  676,  71  N.  E.  134;  2  Dillon's  Muni- 
cipal Corporations  (4tb  Eld.)  (  608;  Mills  on 
Eminent  Domain  (2d  Ed.)  |  514;  Smith's 
Modern  Law  on  Municipal  Corporations,  t 
716;  North  Missouri  R.  Co.  v.  Lackland,  25 
Mo.  515;  City  of  St.  Joseph  v.  Hamilton, 
43  Mo.  2S2,  288;  Simpson  v.  Kansas  City, 
111  Mo.  237,  20  S.  W.  38.  This  right  to  dis- 
continue the  condemnation  proceedings  in 
question,  on  an  appeal  to  the  circuit  or 
superior  court,  is  expressly  recognized  by 
section  83  of  the  act  of  1899  (section  4190e3, 
Bums'  Ann.  St.  1901),  which  provides :  "Such 
appeal  may  be  taken  by  filing  an  original 
complaint  in  such  court  against  such  city 
within  the  time  named,  setting  forth  the 
action  of  the  said  board  of  public  works  in 
respect  to  such  assessment,  and  stating  the 
facts  relied  upon  as  showing  as  error  on  the 
part  of  such  board.  Such  court  shall  rehear 
the  matter  of  such  assessment  4e  novo,  and 
confirm,  lower  or  Increase  the  same  as  may 
seem  Just.  In  case  such  court  shall  reduce 
the  amount  of  benefits  assessed  against  the 
land  of  such  property  holder,  or  Increase 
the  amount  of  damages  awarded  In  his  favor 


to  the  extent  of  ten  ,(10)  per  centum  of  such 
benefits  or  damages,  the  plaintiff  in  such  suit 
shall  recover  costs,  otherwise  not.  The  Judg- 
ment of  such  court  shall  be  final,  and  no 
appeal  shall  lie  therefrom:  Provided,  if  up- 
on such  appeal  the  report  of  the  board  of 
public  works  as  to  benefits  or  damages  be 
greatly  diminished  or  increased,  the  city 
may,  upon  the  payment  of  costs,  discontinue 
such  proceedings."  (Our  Italics.)  Wagner, 
J.,  speaking  for  the  court,  in  the  city  of  St. 
Joseph  V.  Hamilton,  supra,  said:  "I  have 
no  doubt  that  the  city  may  dismiss  its  pro- 
ceedings at  any  time  before  final  Judgment 
in  the  circuit  court,  and  then  the  only  liabili- 
ty that  would  be  Incurred  would  be  the  ex- 
penses." 

Judge  Dillon,  In  his  work  on  Municipal 
Corporations,  in  the  section  above  cited, 
says:  "Under  the  language  by  which  the 
power  to  open  streets  and  to  take  private 
property  for  that  purpose  Is  usually  confer- 
red upon  municipal  corporations,  they  may 
at  any  time  before  taking  possession  of  the 
property  under  completed  proceedings,  or 
before  the  final  confirmation,  recede  from  or 
discontinue  the  proceedings  they  have  Insti- 
tuted. This  may  be  done,  unless  it  is  other- 
wise provided  by  legislative  enactment,  at 
any  time  t>efore  vested  rights  in  others  have 
attached.  Until  the  assessments  of  damages 
have  been  made,  the  amount  cannot  be 
known;  and  on  the  whole  it  is  reasonable 
that  after  having  ascertained  the  expense  of 
the  project,  the  corporation  should  have  a 
discretion  to  go  on  with  or  not,  as  it  sees 
fit."  This  statement  of  the  law  by  Judge 
Dillon  is  cited  with  approval  in  Sowers  v. 
Cincinnati,  etc.,  R.  Co.,  supra.  In  this  lat- 
ter case  we  said;  "As  against  the  owner  of 
the  lands  sought  to  be  appropriated  for  a 
street,  the  general  rule  is  that  there  is  a 
right  to  discontinue  as  long  as  the  amount 
of  the  compensation  remains  undetermined. 
The  provision  granting  the  express  right  to 
discontinue,  after  a  trial  has  resulted  In  a 
finding  or  verdict  materially  changing  the 
assessment  of  benefits  or  damages,  was  evi- 
dently Incorporated  in  the  statute  to  avoid 
the  possible  holding  by  the  courts  that  the 
cause  could  not  then  be  discontinued — a 
holding  that  would  be  quite  reasonable  In 
view  of  the  provisions  of  our  civil  code  re- 
garding dismissals  of  action."  .  As  asserted 
by  Judge  Dillon  and  other  authorities,  the 
reason  for  the  rule  which  allows  the  con- 
demning corporation  to  discontinue  or  dis- 
miss its  proceedings,  after  the  damages  in 
favor  of  the  landowners  have  been  assessed 
and  ascertained.  Is  that,  until  the  amount  of 
money  to  be  paid  by  such  corporation  as 
damages  for  the  appropriation  of  property- 
has  b^en  ascertained  or  determined,  it  is 
not  in  a  position  to  exercise  its  discretion 
as  to  whether  it  will  pay  the  award  and  pro- 
ceed with  the  public  Improvement,  or  discon- 
tinue the  proceedings  and  abandon  the  mak- 
ing of  the  improvement    Appellant,  in  sup- 
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port  of  Its  contention,  refers  to  Brofcaw  v. 
City  of  Terre  Haute,  97  Ind.  451.  That  case 
is  clearly  distinguishable  from  the  one  now 
before  its  and  lends  no  support  to  appellant's 
contention.  That  was  a  proceeding  by  appel- 
lee in  that  appeal,  under  the  governing  stat- 
ute of  1881,  to  open  and  widen  a  public 
street  in  the  city.  Damages  appear  to  have 
been  assessed  by  the  city  commissioners  and 
reported  to  the  common  council.  Upon  the 
order  of  the  council,  approving  and  confirm- 
ing the  report  of  said  ■  commissioners,  Bro- 
kaw  appealed  to  the  Vigo  superior  court.  In 
which  the  case  was  tried  by  a  Jury,  which 
awarded  him  by  Its  verdict  $1,500.  After 
the  return  of  the  verdict  but  before  any 
Judgment  had  been  rendered  thereon,  the 
city  paid  all  the  costs  and  moved  the  court 
to  be  permitted  to  discontinue  the  proceed- 
ings. This  motion  was  resisted  by  the  prop- 
erty owner  on  the  ground  that  the  city  had 
already  opened  the  street.  The  motion,  nev- 
ertheless, was  sustained  by  the  court,  and 
the  proceedings  were  dismissed.  On  appeal' 
from  this  judgment  to  this  court  the  ruling 
of  the  lower  court  was  sustained  and  Judg- 
ment affirmed.  The  court,  in  that  case,  said : 
"The  sole  question  presented  for  our  consid- 
eration Is :  Was  the  appellee  precluded  from 
discontinuing  the  proceedings  by  Its  act  of 
opening  the  street  in  controversy  before  the 
final  determination  of  the  appeal?  The  stat- 
ute, which  authorized  the  appeal,  provides, 
Ikut  such  appeals  shall  not  prevent  such  city 
from  proceeding  with  the  proposed  appropri- 
ation, nor  from  making  the  proposed  change 
or  Improvement.'  Rev.  St  1881,  8  3180.  It, 
also,  further  provides:  It  upon  appeal,  the 
report  of  the  commissioners  as  to  the  benefits 
or  damages  be  greatly  diminished  or  Increas- 
ed, the  city  may,  upon  payment  of  all  costs, 
discontinue  such  proceedings.'  Although  the 
appellee,  in  the  exercise  of  the  power  grant- 
ed to  It  by  the  first  provision  of  the  statute 
above  cited,  widened  and  opened  the  street 
during  the  pendency  of  the  appeal.  It  was 
not,  in  our  opinion,  precluded  thereby  from 
subsequently  abandoning  the  same,  and  dis- 
continuing the  proceedings  which  were  still 
pending,  upon  ascertaining  that  the  amount 
of  the  damages  awarded  to  the  appellant, 
on  his  appeal,  greatly  exceeded  the  sum  that 
was  assessed  in  his  favor  by  the  city  com- 
missioners." While  the  court  held  that  the 
city,  by  opening  the  street  during  the  pen- 
dency of  the  appeal,  was  not  precluded  from 
subsequently  abandoning  the  Improvement 
and  discontinuing  the  proceedings  which  were 
stlU  pending,  upon  ascertaining  the  amount 
of  the  damages  awarded,  still  it  would  be 
liable  for  the  payment  of  any  damages  which 
the  property  ^wner  might  sustain  which 
were  the  direct  and  proximate  result  of  the 
proceedings  and  the  acts  of  the  city  thereun- 
der. As  shown,  no  final  Judgment  had  been 
rendered,  and  the  cause  was  still  pending  In 


the  superior  court  upon  the  verdict  of  the 
jury  when  the  city  exercised  Its  right  to  dis- 
continue and  dismiss  the  proceedings. 

In  the  case  now  before  us  the  facts  are 
quite  different  They  disclose  that,  upon  ap- 
peal of  the  original  proceedings  to  the  cir- 
cuit court,  the  latter  court,  upon  the  trial, 
assessed  and  fixed  by  Its  finding  the  amount 
of  damages  which  the  city  was  to  pay  to  the 
several  property  owners.  This  finding  of  the 
court  was,  as  heretofore  shown,  made  on 
March  19,  1906.  On  April  20tb  of  the  latter 
year  the  city  moved  for  a  new  trial.  The 
cause  remained  pending  in  the  court  upon 
this  motion  until  October  17,  190S,  when  It 
was  denied.  The  judgment  of  the  court  over- 
ruling the  motion  for  a  new  trial  was  the 
final  disposition  of  the  proceedings  In  the 
circuit  court.  Appellant  city,  at  least  at  the 
time  its  motion  for  a  new  trial  was  overrul- 
ed, should  have  then  elected  to  exercise  its 
discretion  either  to  discontinue  the  proceed- 
ings and  abandon  the  improvement  or  pay  the 
damages  awarded  and  proceed  with  the  Im- 
provement In  question.  It  certainly  had  am- 
ple time  between  the  assessment  and  determi- 
nation of  damages  by  the  court  upon  its  findr 
Ing,  and  the  date  at  which  its  motion  for  a 
new  trial  was  overruled,  to  decide  what  steps 
it  would  take. 

Upon  no  view  of  the  case  can  the  right, 
as  claimed  by  appellant  city,  under  the. facts, 
be  sustained. 

There  is  no  error,  and  the  judgment  is  af- 
firmed. 


an  Ind.   280) 
JORDAN  T.  CITY  OP  liOGANSPORT  et  al. 
(No.  21,108.) 

(Supreme  Court  of  Indiana.     Nov.  24,  1906.) 

1.  MuNiciPAi  Corporations   (S   994»)  — In- 
debtedness—When  Cbeated. 

An  indebtedness  for  the  construction  by  a 
city  of  a  sewer  comes'  into  existence  on  the  com- 
pletion of  the  work  according  to  the  contract 
and  its  acceptance  by  the  city. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  2162;  Dec.  Dig.  i 
994.»] 

2.  MtJNICIPAI,    COBPOBATIONS    (8    613*)— Aft* 

SESSMENTS— Injunction. 

The  rule  that  a  tax^yer  cannot  enjoin  a 
municipal  assessment  until  a  cloud  on  his  title 
is  about  to  be  wrongfully  created  applies  to 
cases  involving  the  legality  of  a  specific  assess- 
ment against  complainants  property. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1107;  Dec.  Dig.  | 
513.»] 

3.  MUNIOIPAI.    COBPOBATIONB     (8    513*)— AS- 
SESSMENTS—INJUNCTION. 

A  taxpayer  of  a  city  may,  as  such,  enjoin 
a  threatened  assessment  against  the  city  for  the 
construction  of  a  sewer,  on  the  groand  that  tiie 
assessment  is  for  a  debt  in  excess  of  the  con- 
stitutional limitation,  without  showing  any  spe- 
cial interest  or  damage. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent.  Dig.  8  1196;  Dea  Dig.  8 
513.*] 
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■i.  MTrmciPAi.  CoRPOBATioira  (t  905*)  — As- 
sessments—Injunction. 

Municipal  authorities  may  be  enjoined  from 
exceeding  their  powers  and  doing  threatened 
acts  which  will  result  in  a  misappropriation  of 
public  funds,  and  entail  on  taxpayers  the  ex- 
pense of  litigating  with  persons  noldiug  invalid 
claims  against  the  municipality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  2163;    Dec.  Dig.  i 

5.   MUNICIFAI.     COBPOBATIONS    ({    613*)— AS- 
SESSMENTS—INJUNCTION. 

A  suit  by  a  taxpayer  of  a  city,  as  such  tax- 
payer, to  enjoin  a  threatened  assessment  against 
the  city  for  a  debt  in  excess  of  the  constitution- 
al limitation,  is  not  premature. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1202;    Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Cass  County; 
J.  P.  Wason,  Sx)ecial  Judge. 

Action  by  Michael  A.  Jordan  against  the 
City  of  Logansport  and  others.  Prom  a  judg- 
ment for  defendants  on  sustaining  a  demur- 
rer to  the  complaint,  plalntlfl  appeals.  Re- 
versed, with  directions. 

Walters  &  Long  and  MUIer,  Shirley  & 
Miller,  for  appellant  Qolncy  A,  Myers,  for 
appellees. 

MONTOOMEBT,  J.  Appellant  brought  this 
suit  against  the  city  of  Logansport,  the  mem- 
bers of  its  board  of  works,  and  Dennis  Uhli 
the  contractor,  for  an  injunction  against  the 
making  of  a  threatened  assessment  against 
said  dty  on  account  of  the  construction  of  a 
certain  sewer  system.  A  temporary  restrain- 
ing order  was  issued  upon  the  verified  com- 
plaint, and  subsequently  upon  a  hearing  dis- 
solved. Appellees'  demurrers  to  the  amended 
complaint  were  sustained,  and,  appellant  d»- 
'  dining  to  plead  further,  final  judgment  was 
rendered  against  him  for  costs. 

The  controlling  questions  are  presented  by 
the  assignments  that  the  court  erred  in  sus- 
taining the  demurrers  of  appellees  to  the 
amended  complaint  The  facta  alleged  In  the 
complaint  In  this  case  are  substantially  the 
same  as  In  the  case  of  City  of  Logansport  et 
al.  V.  Jordan  (No.  21,022,  at  last  term)  85  N. 
E.  959,  and  the  decision  in  that  case  settles 
the  principal  questions  involved  in  this.  It 
was  expressly  held  In  that  case  that  an  in- 
debtedness for  the  conatmctlon  of  a  sewer 
came  Into  existence  upon  the  completion  of 
the  work  in  accordance  with  the  c<Hitract 
and  its  acceptance  by  the  municipal  authori- 
ties. 

Appellees'  counsel  justify  tlie  decision  of 
the  court  below  in  holding  the  complaint  In- 
sufflcleut,  upon  the  ground  that  tills  action 
was  prematurely  brought  and  not  maintain- 
able by  appellant  since  It  is  not  shown  that 
the  making  of  the  threatened  assessment  will 
create  a  Hen  or  charge  against  his  property 
or  a  cloud  upc«  bis  title.  It  is  contended 
that  a  taxpayer  has  no  cause  of  action,  In 
cases  like  this,  until'  a  lien  or  apparent  lien 


and  doud  upon  bis  title  is  about  to  be  wrong- 
fully created,  citing  McConnell  v.  Hampton, 
164  Ind.  547,  73  N.  E.  1092;  LandeS  v.  Walls, 
160  Ind.  216,  66  N.  B.  679;  Smith  v.  Smith, 
159  Ind.  391,  65  N.  E  183;  Cason  v.  City  of 
Lebanon,  153  Ind.  567,  65  N.  E.  768;  aty  of 
Richmond  v.  Davis,  103  Ind.  449,  8  N.  B.  130. 
The  prindple  stated  is  applicable  to  cases  in- 
volving the  legality  of  a  specific  assessment 
against  the  property  of  the  complainant  but 
In  this  case  the  suit  Is  brought  by  appellant 
as  a  taxpayer,  or  representative  of  a  dass  of 
dtlzens,  to  restrain  the  commission  of  an  ul- 
tra vires  act  by  the  munidpallty  which  would 
have  a  toidency  to  increase  thQ  burden  of 
taxation.  Appellant  In  this  case  need  not 
show  any  special  Interest  or  damage,  but  Is 
entitled  to  maintain  the  suit  In  his  capadty 
as  a  taxpayer.  The  case  belongs  to  that  class 
In  which  It  Is  hdd  that  municipal  authorities 
may  be  enjoined  from  going  beyond  their 
powers  and  doing  threatened  acts,  which,  if 
carried  Into  effect  would  either  result  in  a 
misappropriation  of  public  funds,  or  entail 
upon  taxpayers  the  expense  of  litigating  with 
persons  holding  Invalid  claims  against  the 
dty.  The  threatened  making  of  an  assess- 
ment on  account  of  a  debt  in  excess  of  the 
constitutional  limitation,  and  therefore  void, 
justified  appellant  as  a  taxpayer  In  resort- 
ing to  a  court  of  equity  for  relief,  and,  the 
facts  being  admitted,  there  Is  no  merit  in 
the  dalm  that  the  salt  was  prematurely 
brought  Sackett  v.  City  of  New  Albany,  88 
Ind.  473,  45  Am.  Rep.  467;  City  of  Valparai- 
so V.  Gardner,  97  Ind.  1,  49  Am.  Rep.  416; 
Mlddleton  v.  Greeson,  Tr.,  106  Ind.  18,  6  N. 
E.  755;  Alexander  v.  Johnson,  144  Ind.  82, 
41  N.  B.  811;  City  of  Laporte  v.  Gamewell, 
146  Ind.  466,  45  N.  E.  588,  35  L.  R.  A.  686, 
58  Am.  St  Rep.  350;  Scott  v.  City  Of  La- 
porte, 162  Ind.  34,  68  N.  E.  278,  69  N.  E. 
C75;  Voss  V.  Waterloo  Water  Co.,  163  Ind. 
69,  71  N.  E.  208,  66  L.  R.  A.  95,  106  Am.  St 
Rep.  201;  Crampton  v.  Zabriskie,  101  U.  S. 
601,  25  Ll  Ed.  1070;  Davenport  v.  BufBngton, 
97  Fed.  234,  38  C.  C.  A.  453,  46  L.  R.  A.  377; 
Inge  V.  Board  of  Pub.  Works,  135  Ala.  187, 
33  South.  678,  08  Am.  St  Rep.  20;  Bradford 
V.  San  Francisco  Co.,  112  CaL  637,  44  Pac 
912;  Peck  V.  Spencer,  26  Fla.  23,  7  South. 
642;  Americus  v.  Perry,  114  Ga.  871,  40  a 
B.  1004,  57  L.  B.  A.  230;  Chicago  v.  Nichols, 
177  lU.  97,  52  N.  B.  359;  Cascaden  v.  Water- 
loo,  106  Iowa,  673,  77  N.  W.  333;  Blood  v. 
Beal,  100  Me.  30,  60  Atl.  427;  Baltimore  y. 
Gill,  31  Md.  375;  Alpena  v.  Alpena  Clr. 
Judge,  97  Mich.  550,  56  N.  W.  941;  Daven- 
port V.  Klelnschmidt  6  Mont  602,  13  Pac. 
249;  Mauldin  v.  Greenville,  83  S.  C.  1,  11 
S.  B.  434,  8  L.  B.  A.  291;  Austin  v.  McCalU 
95  Tex.  565,  68  S.  W.  791. 

The  judgment  Is  reversed,  With  directions 
to  overrule  the  several  demurrers  of  appellees 
to  the  amended  complaint  and  for  further 
proceedings. 
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TEKFLB  T.  STATE  es  rel.  BOWER  at  «!. 
(No.  21,286.) 

(Smneme  Oonrt  of  Indiana.     N«v.  Si;  lSOa> 

1.  Appkai.  AMD  Bbbob  (I  766*)— RicoBD  — 
Bbikc^-Gitxino  Ebbok. 

Where  appellees  copied  In  their  brief  tlie 
Older  bool(  entry  overruling  appellant's  demur- 
rer to  a  paragrapli  of  tlie  application  for  a 
writ  of  mandamus  and  the  altemative  writ, 
they  thereby  cured  appellant's  failure  to  set 
out  in  his  brief  the  part  of  the  record  showing 
the  ruling  of  the  court  on  the  demurrer,  and  ap- 
pellant's exception  thereto,  as  required  by  Sup. 
OL  Rule  22  (55  N.  E.  ▼). 

[EM.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec  Dig.  i  766.*] 

2.  Appkai,  and  Bbbob  (8  634*)— Pbefaba- 
noir  or  Rbcobo— Coubx  Bulbs  —  Gomfu- 

AHCE. 

Where  a  bona  fide  effort  ia  made  by  appel- 
lant to  comply  with  the  court  rules  governing 
the  preparation  of  appeal  records,  and  the  rules 
have  been  substantially  complied  with,-  defects 
will  be  disregarded. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Ctnt  Dig,  {  2775 ;   Dec.  Dig.  f  634.*] 

8.  MAJtDAKUB  (t  154*)— Appucatxok— AI.IXB- 
NATIVB  Wbit— SuinOIEKCT— Maihtbhancc 
or  ScBooi.. 

Where  a  pazagtaph  of  an  application  for 
mandamus  to  compel  the  maintenance  of  a 
school  in  a  district,  and  the  alternative  writ  is- 
sued tfaereoD,  did  not  show  that  the  school  in 
that  district  had  not  l>een  abandoned  by  being 
consolidated  with  another  school  or  schools  in 
otlier  school  districts  in  the  townsbi]^  as  au- 
thorized by  Bums'  Ann.  St.  1908,  I  6420,  the 
petition  and  altematiye  writ  were  demurrable. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  li  296-803;   Dec  Dig.  i  164.*] 

4.  MANDAUra  (I  154*)- AtTEBNATlV*  Wmt^ 
APPLICATIOK— BUFFICIEHCY— OmCIAL  ACTS. 

It  bein^  presumed  that  an  officer  has  per- 
formed all  his  official  duties,  an  alternative  writ 
of  mandamus  to  compel  him  to  act  is  not  suffi- 
cient, onless  the  facts  alleged  therein,  and  in 
the  application  therefor,  show  that  it  is  the 
dnty  of  the  officer  to  perform  the  act  to  be  com- 
pelled, and  that  he  has  power  to  perform  it. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  I  303;   Dec  Dig.  f  164.*] 

5.  Schools  and  Schooi.  Dibibiots  (i  118*)— 
AcnoNB— Pabties. 

Where  an  action  is  brought  against  the 
"tmstee  of  the  township,"  it  is  conclusively  pre- 
sumed that  it  is  against  the  trustee  of  the  civil 
townsliip,  and  not  of  the  school  township. 

[ESd.  Note.— For  other  cases,  see  Schools  and 
Sdiool  Districts,  Cent.  Dig.  |  276;  Dec  Dig.  | 
11&*1  -m-  ,        , 

8.  Schools  and  School  Distbiots  (|  2t*>— 

"School  Township." 

Under  the  express  provisions  of  Bums' 
Ann.  St.  1908,  H  6404.  SiOd,  a  "school  town- 
ship" is  a  corporation,  and  has  control  of  the 
schools,  scboolhooses,  and  school  funds.  It  is  a 
distinct  legal  entity  from  that  of  the  dvil  town- 
ship. . 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  DUtrictB,  Cent  Dig.  {{  39,  40;  Dec 
Dig.  {  21.*] 

7.  Affbai.  and  Ebbob  (|  750*)— New  TbtaIt- 
Denial— Absionment  ot  Errob. 

Where  the  overruling  of  a  motion  for  a 
new  trial  has  been  assigned  as  error,  it  is  stiffi- 
dent  to  piiesent  for  review  on  appeal  all  the 


grounds  properly  anincd  for  a  new  trial,  since 
ralings  which  form  the  grounds  for  new  trial 
cannot  be  indei>endently  aaaisned  as  error. 
■    [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  3081;   Dec  Dig.  I  750.*] 

8.  Mandamus  (|  180*)— Pebejiptobt  Wbit— 
Issuance. 

The  issuance  of  a  peremptory  writ  of  man- 
damus is  a  mattet  of  judicial  discretion,  to  be 
exercised  on  equitable  principles,  and  is  gov- 
erned by  fixed  rules, 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  401-406;    DecTbig.  i  180.*] 

9.  Mardaxub  H  143*>— Issuance— Laches. 

An  application  for  mandamus  must  be 
made  withm  a  reasonable  time  after  the  alleged 
default  or  neglect  of  duty,  and  will  not  be 
granted  when  it  will  work  injustice,  or  intro- 
duce confusion  and  disorder,  or  operate  harali- 
ly,  nor  where  relator  has  instigated,  author- 
ized, or  approved  the  acts  complained  of. 

[Ed.  Note.— For  other  cases,  see  MandamoiL 
Cent.  Dig.  J  285 ;   Dec.  Dig.  {  148.*] 

10.  Mandamus  (}  143*)— Laches. 

In  determining  what  will  constitute  such 
laches  as  will  defeat  the  right  to  mandamus,  re- 
gard should  be  had  to  the  circumstances,  if  any, 
Justit^ng  the  delay,  to  the  nature  of  the  case, 
the  relief  demanded,'  and  whether  the  rights  of 
the  defendant,  other  persons,  or  the  piiolic  as 

Sublie  corporations,  have  been  prejudiced  by  the 
elay. 

[Ed.  Note.— For  other  cases,  see  Mandamua, 
Cent  Dig.  i  285;   Dec  Dig.  i  143.*J 

11.  Mandamus  (i  143*)  —  Abandonment  o> 

SOBOOL   DiSTBIOF— liAOHBB. 

Where  a  school  district  had  been  abandon- 
ed and  consolidated  with  other  districts  for 
more  than  two  years,  during  which  time  public 
money  had  been  expended  in  erecting  a  new 
achoolhouae  for  the  new  districl^  and  school  bad 
been  taught  therein,  ,and  public  interests  and 
convenience  had  becobie  involved,  relator  was 
barred  by  laches,  in  the  absence  of  any  excuse 
for  the  delay,  in  applying  for  mandamus  to 
compel  the  opening  of  school  in  the  abandoned 
district 

[Ed.  Nota.— For  other  cases,  see  Blandamus, 
Cent  Dig.  (285;    Dec.  Digrl  143.*] 

12.  Schools  and  School  Disnuors  (S  164*)— 

TRANSrEB  OF  CHILDREN. 

Under  Burns'  Ann.  St  1908,  K  644»-6453, 
providing  for  the  tcanafer  of  children  from  one 
school  corporation  to  another,  a  child  of  school 
age,  and  not  the  parent,  guardian,  or  custodian 
or  such  child,  is  transferred  for  educational  pa^' 
poses. 

[Eld.  Note.— For  other  cases,  see  Schocls  and 
Sdiool  Districts,  Dec  Dig.  {  154.*] 

13.  Schools  and  School  Districts  (f  GO*)— 
Sbansfeb  of  Ghildbkn— School  Eleoxiohs 
— fiioBT  TO  Vote. 

Under  Bums'  Ann.  St  1908,  H  6449-6453. 
providing  for  the  transfer  of  children  from  one 
school  corporation  to  another,  ,the  parent  guard- 
ian, or  custodian  of  a  transferred  child  is  not  a 
legal  voter  ot  the  district  to  which  the  pupil  is 
transferred. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  IMg.  {  .60.*] 

14.  Infants  (J  77*)- Tbansfebbed  Pupur- 
Rrairrs—ENFOR0BMBNi>— Guardian  or  Next 
Fbiend. 

When  a  child  of  school  age  is  transferred 
from  one  school  corporation  to  another,  as  au- 
thorized by  Bums'  Ann.  St  1008,  8§  6449-6458, 
an  action  to  enforce  any  right  it  may  httve  to 
attend  the  school  to  which  the  transfer  has  been 


*For  other  cases 
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made  may  ba  properly  brought,  on  th«  relation 
o{  such  child,  07  its  next  fnend. 

[Ed.  Note.— For  other  eases,  see  Infants,  Dee. 
0i«.  <  77.»] 

16.  MAiTDAinTS  rt  164*)— Application— PoKM. 
Bams'  Ann.  St.  1908,  {  1226,  provides  that 
mandamus  shall  be  issued  on  affidavit  and  mo- 
tion, and  shall  be  attested  and  sealed  and  made 
returnable  as  the  court  shall'  direct,  etc  Sec- 
tion 1228  declares  that  whenever  a  return  shall 
be  made  to  any  writ,  issues  of  law  and  fact 
may  be  joined,  and  like  proceedings  had  and 
judgment  rendered  as  in  civil  actions,  and  sec- 
tion 1230  provides  that  the  court  shall  have  the 
same  power  to  enlarge  the  time  of  making  a  re- 
turn and  pleading  to  such  writ  and  for  filing 
•ubaequent  pleadings  and  to  continue  the  cause 
u  in  civil  actions.  Beld  that,  while  the  return 
to  a  writ  of  mandamus  may  be  in  separate  par- 
agraphs, and  may  be  met  by  a  demurrer  or  re- 
ply, the  affidavit  or  verified  application  or  peti- 
tion for  the  writ  should  not  be  in  paragraphs. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  S  154.*1 

16.  Mandauub     (f     154*)  ->  Apflioatiok  — 

AVBNDKKnT. 

Where  additional  matter  is  desired  to  be 
presented  in  support  of  an  application  for  man- 
damus, it  should  be  presented  by  an  amended 
application,  filed  by  leave  of  court,  and  not  by 
filing  an  additional  application  for  an  alterna- 
tive writ  as  an  additional  paragraph  of  the  ap- 
plication, and  obtaining  a  second  alternative 
writ  thereon. 

[Ed.  Note. — For  other  caaea,  see  Mandamus, 
Dec  Dig.  8  154.*] 

Appeal  from  Clrcnlt  Court,  Clark  County; 
H.  C.  Montgomery,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  John  W.  Bower  and  others,  against 
James  N.  Teeple,  trustee,  etc.  From  an  order 
directing  the  Issuance  of  a  peremptory  writ, 
respondent  appeals.  Beversed,  with  Instmo- 
tlons. 

6.  H.  D.  Gibson  and  O.  0.  Hughes,  for 
appellant    James  W.  Fortune,  for  app^ees. 


MONKS,  J.  This  proceeding  was  brought 
by  the  relators  in  September,  1907,  to  com- 
pel appellant  by  writ  of  mandate  to  perform 
certain  alleged  official  duties.  The  verified 
application  for  the  writ  was  In  two  para- 
graphs, upon  which  an  altematire  writ  was 
issued.  To  this  alternative  writ  appelant 
filed  a  return,  which  was  held  sufficient  oiv 
demurrer.  Afterwards  relators  filed  another 
▼erifled  application  for  an  alternative  writ 
denominated  "paragraph  3."  An  altematlTe 
writ  was  Issued  on  said  paragraph.  Appel- 
lant's demurrer  "for  want  of  facta"  to  this 
alternative  writ,  and  the  application  there- 
for, was  overruled.  Appellant  filed  a  return 
to  the  second  alternative  writ  A  trial  of 
said  cause  by  the  court  resulted  In  a  finding, 
and,  over  appellant's  motion  for  a  new  trial, 
a  Judgment  in  favor  of  the  relators,  and  an 
order  for  a  peremptory  writ  of  mandate  com- 
manding appellant  "to  forthwith  employ  a 
teacher  to  teach  the  Otlsco  school  in  district 
No.  11,  in  said  township  for  the  school  year 
of  1907  and  1908  and  not  to  abandon  the 


same."  The  errors  assigned  call  hi  question 
the  action  of  the  comt  in  overruling  appel- 
lant's demurrer  "for  want  of  facts"  to  the 
application  for  an  alternative  writ,  desig- 
nated '^'paragraph  8,"  and  the  alternative 
writ  Issued  thereon,  and  appellant's  motion 
for  a  new  trial. 

The  relators  contend  that  a];^>ellant  is  not 
"entitled  to  have  said  alleged  error  of  over- 
ruling his  demurrer  to  said  paragraph  and 
alternative  writ  considered,  on  account  of . 
his  failure  to  set  out  in  his  brief  that  part 
of  the  record  showing  the  ruling  of  the 
court  there<»,  and  appellant's  exception 
thereto,  as  required  by  rule  22  of  this  court 
(55  N.  B.  t)."  It  Is  not  necessary  to  deter- 
mine whether  or  not  such  ruling  and  ex- 
ception thereto  are  sufficiently  set  forth  In 
appellant's  brief,  because  the  relators  have 
cured  the  defect,  if  any.  In  appellant's  brief 
by  copying  the  order  book  entry  of  said  rul- 
ing, and  appellant's  exception  thereto.  In 
their  brief,  thus  accomplishing  the  purpose 
of  the  rule.  Chicago,  etc.,  R.  Company  t. 
Wysor  Land  Company,  163  Ind.  288,  289,  69 
N.  B.  546;  Tipton  Light,  etc..  Company  v. 
Dean,  164  Ind.  633,  634,  636,  73  N.  B.  1082. 
The  relators  complain  of  the  failure  of  ap- 
pellant to  comply  with  said  rule  In  other  re- 
pects,  but  as  appellant  has  made  a  good- 
faith  effort  to  comply,  and  has  substantially 
complied  therewith,  said  defects  will  be  dis- 
regarded. Stamets  v.  MItchenor,  165  Ind. 
672,  675,  75  N.  B.  579;  Howard  T.  Adklns. 
167  Ind.  184,  186,  78  N.  B.  665,  and  cases 
cited.  Said  third  paragraph,  and  the  alter- 
native writ  issued  thereon,  allege  facts  show- 
ing "that  appellant,  nor  any  of  his  predece» 
Bors  In  office,  had  ever  obtained  an  order 
from  the  county  superintendent  of  said  coun- 
ty authorizing  him  to  change  the  site  and 
location  of  the  school  building  in  said  school 
district  No.  11,  located  at  the  town  of  Otlsco, 
to  somef  other  site  in  said  school  district" 
under  the  provisions  of  sections  6417-6419, 
Bums'  Ann.  St  1908,  sections  5920c-6920e^ 
Bums'  Ann.  St  1901  (Acts  1903,  p.  17,  c 
0),  and  that  the  attendance  at  said  school 
has  been  such  that  appellant  had  no  power 
or  authority  to  "discontinue  and  abandon 
said  school  under  section  6422,  Bums'  Ann. 
St  1908  (Acts  1907,  p.  444,  c.  233}."  And 
that  appellant  had  not  abandoned  said  school 
district  on  "the  written  consent  therefor, 
signed  by  a  majority  of  those  legal  voters 
who  are  entitled  to  vote  for  township  trustee 
in   such    district,"    as   provided   In    section 

6420,  Burns'  Ann.  St  1908,  section  5920^ 
Bums'  Ann.  St  1901  (Acts  1901,  p.  159,  c. 
97),  which  took  effect  March  7,  1901.    Section 

6421,  Bums'  Ann.  St  1908  (Acts  1001,  p.  437, 
c.  200),  which  took  effect  March  11,  1901, 
four  days  after  section  6420  (5920g),  supra, 
took  effect,  provided:  "That  whenever  a 
majority  of  the  legal  voters  of  any  school 
district  or  corporation  shall  petition  the  trus- 
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tee  or  tmstees  of  sncb  school  district  or  cor^ 
poratlon  for  the  abandoiunent  of  their  school 
and  the  consolidation  of  their  schools  with 
the  schools  of  some  other  district  or  coriwra- 
tloo  in  the  same  township,  It  shall  be  the 
dnty  of  the  trustee  or  trustees  of  such  school 
district  or  corporation  to  comply  with  such 
petition,  and  to  provide  for  the  education  of 
the  children  of  such  abandoned  district  or 
corporation  In  other  schools  as  asked  for  in 
such  petition."  For  aught  that  appears  In 
the  third  paragraph,  and  In  the  alternative 
writ  issued  thereon,  appellant  may  have 
abandoned  the  school  at  Otlsco  In  said  dis- 
trict Xo.  11  by  consolidating  said  school 
with  the  schdol  or  schools  In  other  school 
districts  in  said  township,  on  the  petition  of 
the  class  of  legal  voters  mentioned  Ln  said 
section  6420  (5920g);  the  said  class  of  voters 
being  a  different  class  from  that  mentioned 
in  section  6420  (5920g),  supra.  Ireland  t. 
State.  165  Ind.  377,  380,  75  N.  B.  872.  Said 
third  paragraph,  and  the  alternative  writ  is- 
sued thereon,  not  showing  that  the  school 
at  Otisco  in  said  school  district  No.  11,  was 
not  abandoned  by  being  consolidated  with 
other  school  or  schools  in  other  school  dis- 
tricts in  the  said  township,  under  said  sec- 
tion 6420  (5920g),  supra,  it  was  Insufficient, 
and  the  court  erred  in  overruling  the  demur- 
rer thereto.  Ireland  v.  State,  supra.  This  is 
true  because  the  presumption  is  that  appel- 
lant, as  trustee  of  said  township,  has  per- 
formed all  of  his  official  duties,  and  there- 
fore the  alternative  writ  is  not  sufficient, 
unless  the  facta  alleged  therein,  and  In  the 
application  therefor,  show  that  it  is  the  duty 
of  the  officer  to  perform  the  act  sought  to  be 
compelled,  and  that  he  has  the  power  to  per- 
form the  same.  State  y.  Johns  (Ind.)  84  N. 
B.  1,  2,  and  cases  cited ;  State,  etc.,  v.  Ander- 
son, 170  Ind.  540,  85  N.  B.  17.  It  is  evi- 
dent that  it  was  not  the  duty  of  appellant 
to  employ  a  teacher  to  teach  the  school  at 
Otlsco  in  said  district  No.  11  if  the  same  bad 
been  abandoned  by  consolidation  under  sec- 
tion 6420  (5920g),  supra.  Besides,  it  will  be 
observed  that  the  proceeding  was  brought 
against  appellant,  "trustee  of  Cbarlestown 
township."  It  has  been  held  that,  when  the 
action  is  brought  against  the  "trustee  of 
the  township,"  as  in  this  case.  It  is  conclu- 
sively presumed  that  the  action  is  against 
the  trustee  of  the  civil  township,  and  not  the 
scho<d  township.  Jarvis  y.  Robertson,  Trus- 
tee, 126  Ind.  281,  26  N.  B.  182,  and  cases 
dted.  The  school  township  is  a  corporation, 
and  has  control  of  the  schools,  schoolhouses, 
and  school  funds,  and  is  a  distinct  legal  en- 
tity from  that  of  the  dvil  township.  Sec- 
tions 6404,  6405,  BurntT  Ann.  St.  1908;  Sec- 
tions 6913,  5914,  Bums'  Ann.  St  1901 ;  State 
y.  Ogan,  159  Ind.  119,  63  N.  E.  227.  It  was 
therefore  held  by  this  court,  in  Hornby, 
Trustee,  t.  State,  39  Ind.  102,  that  a  suit  to 
compel  a  trustee  to  build  a  schoolhouse  must 
be  against  him  as  "trustee  of  the  school  town- 
ships" and  not  as  "trustee  of  the  township." 


If  brought  against  him  as  "trustee  of  the 
township,"  as  In  this  case,  the  alternative 
writ  is  bad  on  demurrer  for  want  of  facts.  It 
follows  from  what  we  have  said  and  the  au- 
thorities cited  that  the  court  erred  in  over- 
ruling  the  demurrer  to  the  "third  para- 
graph" of  the  application  and  the  alternative 
writ  Issued  thereon. 

The  causes  assigned  for  a  new  trial  pr^ 
sent  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  the  court, 
and  that  said  finding  is  contrary  to  law. 
The  relators  insist  that  no  question  is  pre- 
sented as  to  the  sufficiency  of  the  evidence 
and  whether  the  finding  of  the  court  is  con- 
trary to  law  because  the  same  bave  not  been 
assigned  as  errors  In  this  court  The  over- 
ruling of  said  motion  for  a  new  trial  has 
been  assigned  as  error  In  this  court,  and  this 
is  all  that  is  required  to  present  all  the  caus- 
es, properly  assigned  for  a  new  trial,  for 
the  determination  of  this  court  "It  has 
been  held  in  many  cases  that  the  ruling 
which  forms  the  basis,  grounds,  or  cause  for 
a  new  trial  cannot  be  independently  assign* 
ed  as  error  In  this  court"  Elliott  App. 
Froc.  H  347,  849,  350 ;  Ewbanks,  Man.  |  844, 
p.  05 ;  section  134,  p.  202 ;  Cheek  y.  State  (this 
term.  No.  21,245)  85  N.  B.  779;  Raper  y. 
American,  etc.,  Co.,  166  Ind.  323,  324.  59 
N.  B.  937,  and  cases  cited;  Bane  v.  Eeefer. 
162  Ind.  644,  547,  548,  53  N.  E.  834;  Cllne 
y.  Llndsey,  110  Ind.  837,  843,  11  N.  B.  441, 
and  cases  cited. 

It  appears  from  the  evidence  that  In  May, 

1905,  school  districts  8,  11,  and  12  In  Charles- 
town  township  were  adjacent  to  each  other, 
and  that  the  schoolhouse  in  said  district  No. 
8  bad  been  destroyed  by  fire.  The  school- 
bouse  in  said  district  No.  11  was  in  the 
town  of  Otlsco.  In  May  or  June  of  said 
year  1905,  appellant,  the  members  of  the  ad- 
visory board  of  said  township,  and  the  coun- 
ty superintendent  went  to  the  said  town  of 
Otisco  to  consult  with  the  patrons  of  said 
school  in  regard  to  consolidating  said  three 
districts  and  erecting  a  new  school  building 
therefor.  After  consulting  the  patrons  of 
said  school  at  Otlsco  and  said  other  districts, 
it  was  decided  to  build  a  schoolhouse  suffi- 
ciently large  to  accommodate  the  children  of 
school  age  in  said  three  districts.  Appellant 
thereby  decided  to  consolidate  said  three  dis- 
tricts. During  the  summer  of  1905,  appellant 
caused  to  be  erected,  in  said  new  district  No. 
8,  at  the  expense  of  said  township,  a  large 
and  commodious  school  building  sufficient  to 
accommodate  all  tbe  diildren  of  school  age 
in  said  new  district  composed  of  the  old  dis- 
tricts mentioned,  and  also  for  a  high  school. 
Teachers  were  employed  by  appellant  for 
said  new  schoolhouse,  and  the  children  of 
school  age  In  said  new  district  attended  said 
school  during  the  school  years  of  1905  and 

1906,  and  1906  and  1907,  except,  as  f.  mat- 
ter of  convenience,  four  grades  for  small 
children  were  taught  during  said  two  yesirs 
at  the  schoolhouse  in  the  said  town  of  Oils- 
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00.  Appellant  decided  not  to  employ  a  teach- 
er to  teach  said  fonr  grades  for  small  chil- 
dren In  said  schoolliouse  in  Otlsco  for  the 
school  year  of  1907  and  1908,  bnt  said  pupils 
were  required  to  attend  school  at  said  new 
schoolhonse  In  said  new  district  No.  S.  In 
April,  1906,  and  in  April,  1907,  appellant 
enumerated  all  the  unmarried  persons  of 
school  age  In  said  new  district  No.  8  compos- 
ed of  said  three  old  districts,  8,  11,  and  12, 
and  attached  tbem,  for  school  purposes  to 
said  new  school  district  8,  Appellant,  over 
the  objection  of  the  relators,  testified  that  a 
majority  of  the  legal  voters  of  said  old  ^s- 
trlcts  8,  11,  and  12  presented  to  him  a  peti- 
tion, asking  that  he  consolidate  said  districts, 
and  that  he  consolidated  the  same.  The  re- 
lators objected  to  this  evidence,  "for  the  rea- 
son that  appellant,  as  township  trustee,  had 
no  iKJwer,  upon  the  petition  of  the  majority 
of  the  legal  voters  of  said  old  districts  Nos. 
8  and  12,  to  consolidate  said  three  districts, 
and  for  the  further  reason  that  any  action 
that  might  be  taken  by  any  other  district 
would  not  justify  said  appellant  in  abolishing 
or  consolidating  said  old  district  11  with  any 
other  school  district  in  said  township."  The 
court  overruled  the  objection.  It  is  not  nec- 
essary to  determine  as  to  the  correctness  of 
the  objection  made  to  the  admission  of  said 
evidence,  or  the  ruling  of  the  court  in  ad- 
mitting the  same,  nor  what  effect,  if  any, 
said  evidence  should  have,  for  the  reason 
that  under  the  facts  above  set  forth  the  re- 
lators were  not  entitled  to  an  order  or  judg- 
ment for  a  peremptory  writ  of  mandate. 

The  Issuing  of  a  writ  of  mandate  is  con- 
sidered discretionary.  The  discretion  is  a 
judicial  discretion,  to  be  exercised  on  equita- 
ble principles,  and  is  governed  by  fixed  rules. 
It  will  not  be  granted  when  it  will  work  in- 
justice, or  Introduce  confusion  and  disorder, 
or  operate  harshly,  nor  where  the  relator  has 
instigated,  authorized,  or  approved  the  acts 
complained  of.  Application  therefor  must 
be  made  within  a  reasonable  time  after  the 
alleged  default  or  neglect  of  duty.  Laches 
or  delay  in  making  application  for  the  writ, 
unless  satisfactorily  explained,  may  afford 
suflScient  cause  for  its  denlaL  In  determin- 
ing what  will  constitute  such  unreasonable 
delay  or  laches  as  will  defeat  the  right  to 
mandamus,  regard  should  be  had  to  the  cir- 
cumstances, if  any,  justifying  the  delay,  to 
the  nature  of  the  case,  the  relief  demanded, 
and  the  question  whether  the  rights  of  the 
defendant,  other  persons,  or  the  public  as 
public  corporations,  have  been  prejudiced  by 
the  delay.  Tapping  on  Mandamus,  pp.  290- 
292;  Merrill  on  Mandamus,  §  87.  High  on 
Ex.  Legal  Rem.  (3d  Ed.)  %  30b;  19  Am.  & 
Bug,  Ency.  of  Law  (2d  Ed.)  753-756;  13  Eng. 
Pldg.  &  Prac.  498,  499;  26  Cyc.  143-150;  2 
Spelling  on  Inj.  Sc  Ex.  Rem.  t  1382;  State 
V.  Board,  etc.,  162  Ind.  5S0,  603,  68  N.  E. 
295,  70  N.  E.  373,  984,  and  authorities  cited; 
Shafer  v.  Constans,  etc.,  3  Mont  360;  State 
V.  District  Court,  29  Mont  266,  270,  74  Pac. 


496,  and  authorities  cited;  Chinn  v.  Trus- 
tees, etc.,  32  Ohio  St  236;  Taylor  v.  City 
of  Baynne,  57  N.  3.  Law.  376,  30  Atl.  431; 
People  ex  rel.  v.  Common  Council,  78  N,  Y. 
56-63;  People  ex  rel.,  etc.,  y.  Ghapln,  104  N. 
T.  96.  10  N.  R  141;  Matter  of  Murphy  t. 
Keller,  61  App.  Dlv.  1^5,  70  N.  Y,  Supp.  405; 
People  V.  Keating,  49  App.  Dlv.  123,  63  N. 
T.  Supp.  71;  People  v.  Greene,  87  App.  Dlv, 
346,  84  N.  T.  Supp.  665;  People  v.  Maxwell, 
87  App.  Dlv.  391,  84  N.  T.  Supp.  947;  People 
T.  Board  of  Health,  56  Misc.  Rep.  26,  106 
N.  Y.  Supp.  923,  and  cases  cited;  People  v. 
Sturgis,  82  App.  Dlv.  580,  81  N.  Y.  Supp. 
816;    People  v.  Board,  etc.,  114  App.  Dlv. 

I,  99  N.  Y.  Supp.  737;  Id.,  181  N.  Y.  535,  80 
N.  E.  llie,  and  cases  cited;  State  y.  Gibson, 
187  Mo.  636,  554-559,  86  S.  W,  177;  People 
V.  City  of  Chicago,  127  111.  App.  118;  Man- 
chester V.  Fumold,  71  N,  H.  153.  159,  61  AtL 
657;  Ttue  V.  Melvin,  43  N.  H.  503;  CahlU 
V.  Superior  Court  145  Cal.  42,  46,  47,  78  Pac 
467,  and  ahthorltles  cited;  Simpson  v.  City 
of  Kansas  City,  52  Kan.  88,  34  Pac.  406; 
State  V.  Police  Board,  107  La.  162,  165-169, 
31  South.  662. 

In  this  case  as  above  shown,  and  as  argued 
by  the  counsel  for  the  relators,  the  school 
in  the  town  of  Otlsco,  in  said  old  district  No. 

II,  was  abandoned  in  May  or  June,  1905,  by 
the  act  of  the  appellant  in  consolidating,  or 
attempting  to  consolidate,  said  district  with 
old  districts  8  and  12.  If  the  action  of  ap- 
pellant was  without  authority  and  void  as 
claimed  by  the  relators,  they  had  a  remedy 
by  Injunction  to  prevent  the  consolidation  of 
said  three  old  districts  and  the  eocpenditure 
of  the  funds  of  said  township  in  the  erection 
of  said  new  school  building  in  the  new  school 
district  No.  8.  But  they  waited  until  after 
appellant  had  expended  the  funds  of  said 
township  In  the  erection  of  a  large  and  com- 
modious schoolhouse  for  said  new  district 
No.  8,  of  which  said  old  district  No.  11  form- 
ed a  part  and  until  after  the  school  had 
been  taught  therein  for  two  years  (the  school 
year  of  1905  and  1906,  and  the  school  year 
of  1906  and  1907),  and  until  September  21, 
1907,  a  period  of  more  than  two  years,  when 
this  proceeding  was  brought  During  all 
this  time,  .appellant  and  the  public  have 
treated  said  three  old  districts  as  consolidat- 
ed, and  thereby  the  schools  in  each  as  aban- 
doned, enumerating  the  pupils  of  school  age 
in  the  said  three  old  districts  as  being  in 
new  district  No.  8,  and  attaching  them  there- 
to for  school  purposes  in  April  of  each  of 
the  years  1906  and  1907.  During  this  delay 
public  money  has  been  expended  in  erecting 
said  schoolhouse  for  said  new  school  district 
No.  8,  and  school  has  been  taught  therein, 
and  public  rights  and  interests  and  conveni- 
ence have  become  Involved.  It  Is  evident 
that  the  rights  of  the  public  and  of  said 
township  have  been  prejudiced  by  said  delay. 
The  relators  should  have  acted  promptly,  be- 
fore public  money  had  been  expended,  and 
before  public  rights,  interests,  and  conveul- 
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ence  or  the  rights  o{  third  parties  had  be- 
come involved.  No  excnse  Is  shown  for  this 
delay. 

It  appears  from  the  evidence  that  a  num- 
ber of  the  relators  were  not,  at  the  time  this 
action  was  commenced,  and  never  had  been, 
residents  of  said  old  school  district  No.  11, 
nor  were  they  residents  of  said  Charles- 
town  township.  They  lived  iQ  Oregon  and 
Alonroe  townships,  but  near  the  town  of 
Otisoo,  in  wlilch  the  schoolhouse  for  the  old 
district  Na  11  was  located.  As  no  enumera- 
tion was  made  In  the  years  1966  and  1&07  of 
the  children  of  school  age  in  said  old  dis- 
trict No.  11,  no  such  children  or  their  par- 
ents, guardians,  or  persons  having  charge 
of  such  children  were  listed  and  attached  to 
said  old  district  In  either  of  said  years.  Un- 
der sections  6449-6453,  Bums'  Ann.  St.  1908, 
and  sections  6959a-5959e,  Bums'  Ann.  St 
1901  (Acts  1901,  p.  448,  c.  204),  in  regard  to 
transfer  from  one  school  corporation  to 
another,  the  child  of  school  age,  and  not  the 
parent,  gnaidlan,  or  person  bi  custody  of 
such  child  Is  transferred  for  educational  pur- 
poses. The  parent,  guardian,  or  custodian  of 
such  transferred  pupil  Is  not  a  legal  voter 
of  the  district  to  which  said  pupil  Is  trans- 
ferred. Ireland  v.  State,  165  Ind.  377,  75 
N.  K  872 ;  Weir  v.  State,  161  Ind.  436,  439, 
68  N.  E.  102a  It  Is  held  in  the  case  last  cit- 
ed that  when  a  person  of  school  age  Is  trans- 
ferred, under  the  act  of  1901  (sections  6449- 
6453  [59S9a-5959e]  supra),  that  an  action  Is 
properly  brought,  on  the  relation  of  such 
child,  by  its  next  friend,  to  oiforce  any  right 
It  may  have  to  attend  the  school  to  Which 
such  transfer  was  made.  There  were  no 
transfers  to  the  old  district  No.  11  of  chil- 
dren of  school  age  from  the  school  corpora- 
tion of  Monroe  township  or  Oregon  town> 
ship  In  the  years  1906  and  1907.  As  neither 
of  the  relators  who  resided  in  Monroe  town- 
ship or  Oregon  township  when  this  action 
was  commenced  was  the  parent,  guardian,  or 
person  having  control  of  any  child  or  chil- 
dren transferred  In  1907  to  said  old  district 
No.  11  in  Charlesfcown  township,  such  relat- 
ors were  not  entitled  to  maintain  an  action 
to  compel  appellant  to  hire  a  teacher  for  the 
school  In  said  old  district  No.  11,  nor  to 
have  any  relief  in  relation  to  said  aciiool  or 
the  abandonment  thereof. ' 

It  will  be  observed  that  the  relators  filed 
a  verified  application  In  tfwo  paragraphs  for 
an  alternative  writ  of  mandate,  that  said 
writ  was  issued,  and  return  made  thereto  by 
appellant,  that  afterwards  anotlier  applica- 
tion for  an  alternative  writ,  designated  as 
'^ragrapb  3,"  was  filed,  and  that  another 
alternative  writ  was  Issued  thereon  and  a 


return  was  made  thereto  by  appellant  The 
issues  spade  by  these  two  writs,  the  returns 
thereto,  and  the  replies  to  said  returns  were 
tried  by  the  court  This  manner  of  pro- 
cedure Is  not  authorized  by  our  statute. 
Sectlaa  1226,  Burns'  Ann.  St  1908  (section 
1183,  Bums'  Ann.  St  1901),  provides  that: 
"The  writ  shall  be  issued  upon  affidavit  and 
motion,  and  shall  be  attested  and  sealed, 
and  made  returnable  as .  the  court  shall  di- 
rect ;  and  the  person,  body,  or  tribunal  to 
whom  the  same  shall  be  directed  and  deliver- 
ed, shall  make  return  and  for  any  neglect  to 
do  so  shall  be  proceeded  against  as  for  con- 
tempt" Section  1228,  Bums'  Ann.  St  1908 
(secUon  1185  Bums'  Ann.  St  1901).  provides 
that:  "Whenever  a  return  shall  be  made 
to  any  writ.  Issue  of  law  and  fact  may  be 
Joined ;  and  like  proceedings  shall  be  had  for 
the  trial  of  issues  and  rendering  Judgment 
as  In  civil  actions."  Section  12.30,  Bums' 
Ann.  St  1908  (section  1187,  Bums'  Ann.  St 
1901),  provides  that:  "The  court  shall  have 
the  same  power  to  enlarge  the  time  of  mak- 
ing a  return  and  pleading  to  such  writ  and 
for  filing  aqy  subsequent  pleadings,  and  to 
cotttlnne  such  cause,  as  in  civil  actions." 
While  the  return  under  said  sections  may  be 
In  separate  paragraphs  like  an  answer,  and 
may  be  met  by  a  demurrer  or  reply  (Potts 
V.  State,  75  Ind.  336,  339-341,  and  cases  cit- 
ed), the  affidavit  or  as  Is  usually  called,  the 
verified  application  or  petition  for  the  writ, 
should  not  be  In  paragraphs  (3  Worlcs,  Prac. 
&  Pleading  [4th  Ed.]  pp.  223-226;  Merrin 
on  Mandamus,  St  316,  317,  318,  322).  See, 
also,  11  Bncy.  of  Forms  of  Pldg.  &  Prac.  pp. 
775-^4.  The  altematlve  writ  stands  as  the 
complaint,  and  the  facts  stated  therein,  aid- 
ed if  necessary  by  the  facts  alleged  In  the 
application  therefor,  most  show  that  it  was 
the  duty  of  the  defendant,  and  that  he  had 
the  power  to  perform  the  act  sought  to  be 
compelled  by  said  writ  State  v.  Johns  (Ind.) 
84  N.  B.  1,  2,  and  cases  cited ;  State,  etc.,  v. 
Anderson,  170  Ind.  640,  85  N.  B.  17;  Welch 
V.  State.  164  Ind.  104,  106,  72  N.  B.  1043,  and 
cases  cited;  Oill  v.  State,  72  Ind.  266.  In- 
stead of  filing  the  application  designated 
"paragraph  3,"  and  obtalglng  a  writ  there- 
,on,  the  application  on  file  should  have  been 
amended  by  leave  of  court  and  the  alterna- 
tive writ  already  issued  amended  to  conform 
to  the  amended  application. 

The  Judgment  is  reversed,  with  instruc- 
tions to  sustain  appellant's  motion  for  a  new 
trial  and  bis  demurrer  to  the  "third  para- 
graph" of  the  application,  and  the  alterna- 
tive writ  Issued  thereon,  and  for  furtbei 
proceedings  not  Inconsistent  with  thKii 
opinion. 
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on  Ind.  »3) 

TOLEDO  ft  I.  TRACTION  CO.  et  al.  t. 

INDIANA  ft  C.  INTBRURBAN 

RX.  CO.    (No.  21,046.) 

(SuDreme  Court  of  Indiana.     Not.  24,  1908.) 

1.  Eminent  Douain  (8  255*)— Pbockedinqb— 
PixADiNO— OBjEoiioNa— PBAcncB  —  Stat- 

TJTOEY  PBOVISIONS. 

Under  ESminent  Domain  Act,  \  5  (Laws  1905, 
p.  61,  c.  48;  Bums'  Ann.  St.  1908,  |  930),  re- 
lating to  objections  In  condemnation  proceedings, 
the  objections  are  intended  to  serve  the  pur- 
I)ose  of  a  demurrer  in  so  far  as  thes_  are  directed 
to  Uie  face  of  the  complaint,  in  which  case  they 
raise  an  Issue  of  law,  and  a  plea  or  answer  when 
they  set  up  facts  suflScient  to  defeat  plaintiff's 
right  to  condemn ;  and,  if  an  objection  address- 
ed to  the  face  of  the  complaint  is  sustained, 
plaintiff  must  except  to  preserve  the  question 
for  review,  and,  if  objections  presenting  issues 
of  fact  are  overruled,  the  defendant  must  ex- 
cept to  preserve  the  question. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  i  256.*] 

2.  Eminent  Domain  (S  166*)  —  Natdbe  of 
Pboceedinos. 

Eminent  domain  proceedings  are  not  in  a 
strict  sense  ordinary  civil  actions,  but  are  ac- 
tions ol  a  special  character  based  wholly  on 
statute;  nevertheless,  in  respect  to  the  practice 
therein,  the  provisions  of  the  Civil  Code,  so  far 
as  applicable  and  consistent,  may  be  invoked. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  448;   Dec.  Dig.  {  166.*] 

8.  Pleading  (J  352*)— Motion  to   Stbikb— 

Natube. 

Under  the  Civil  Code  a  motion  to  strike  out 
a  pleading  is  not  designed  to  perform  the  office 
of  a  demurrer,  and  the  sufficiency  of  the  plead- 
ing in  regard  to  the  facts  alleged  cannot  prop- 
erly be  challenged  in  whole  or  in  part  by  such 
a  motion. 

[Ed.    Note.— For   other    cases,    see   Pleading, 
Cent.  Dig.  {  1078 ;   Dec.  Dig.  S  852.*]    . 

4.  Eminent  Domain  (8  193*)- Pbockedingb— 
Pleading. 

In  eminent  domain  proceedings,  if  plaintiff 
desired  to  test  the  sufficiency  of  defendants'  ob- 
jection in  respect  to  the  facts  therein  alleged, 
it  should  have  demurred  as  provided  by  the 
Code,  to  an  answer  in  a  civil  action  j  a  motion 
to  strike  not  being  the  proper  practice. 

[EM.  Note.— For  other  cases,  see  E^minent  Do- 
main, Cent.  Dig.  |  622;  Dec.  Dig.  8  193.*] 

5.  Eminent  Domain  (8  47*)— Land  Subject 
to  Condemnation  for  Railboad  Right  of 
Wat  — Land  Purchased  by  Individuals 
FOR  A  Railroad  to  be  Incobfobated. 

Where  individuals  not  invested  by  statute 
with  any  right  to  condemn  land  for  a  railroad 
right  of  way,  purchased  land  for  the  right  of 
way  of  an  unorganized  railroad  which  the^  were 

?>romoting  and  intended  to  incorporate  in  the 
uture,  and  caused  the  rig[ht  of  way  to  be  sur- 
veyed and  staked  off.  their  contracts  with  the 
landowners  were  their  individnal  contracts,  not 
the  contracts  of  the  proposed  railroad,  and  did 
not  withdraw  the  land  from  the  power  of  the 
state  to  appropriate  it  for  a  public  use.  and 
hence  another  duly  organized  railroad  could  con- 
demn the  land  under  the  eminent  domain  act 
for  a  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  118;   Dec.  Dig.  8  47.*] 

6.  Eminent  Domain  (8  47*)— Land  Subject 
to  Condemnation  —  Railboad  Right  of 
Wat. 

The  conveyances  of  the  land  by  the  individ- 
uals to  the  contemplated  railroad  upon  its  in- 


corporation subsequent  to  the  appropriation  of 
the  land  by  condemnation  proceedings  of  the 
other  railroad,  and  consequently  with  a  servi- 
tude fastened  thereon,  did  not  confer  on  the 
company  any  better  right  to  the  land  than  the 
Individuals  had  at  the  time  of  conveyance. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  118 ;    Dec.  Dig.  8  47.*] 
7.  Eminent  Domain  (8  47*)— Land  Subject 

to   Condemnation  —  Railboad   Right  of 

Wat. 

^e  adoption  by  the  promoted  railroad 
company  of  the  promoters'  acts  in  locating  and 
purciiasing  tlie  nght  of  way,  upon  their  convey- 
ance of  the  land  to  it  after  the  other  railroad 
had  {(ppropriated  the  land  by  eminent  domain 
proceedings,  could  not  relate  back  to  the  pre- 
liminary location  and  purchase  by  the  promot- 
ers and  become  effective  as  of  that  date,  so  as 
to  devest  the  servitude  placed  thereon  by  the 
eminent  domain  proceedings,  but  was  of  no  more 
legal  effect  than  would  have  been  a.  new  con- 
tract of  the  same  date. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  8  47.*] 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty ;  Emmett  A.  Bratton,  Judge. 

Condemnation  proceedings  to  secure  a  right 
of  way  by  the  Indiana  &  Chicago  Interurban 
Railway  Ompany  against  the  Toledo  &  Indi- 
ana Traction  Company  and  others.  There 
was  an  Interlocutory  oitier  adjudging  plain- 
tiff entitled  to  condemn  the  land,  and  ap- 
pointing appraisers  to  assess  the  damages, 
and  defendants  appeal.    Affirmed. 

King  &  Tracy,  D.  M.  Link,  and  Olds  & 
Nlezer,  for  appellants.  Zollars  &  Zollars,  F. 
L.  Welshelmer,  and  J.  E.  &  J.  H.  Rose,  for 
appellee. 

JORDAN,  J.  Appellant  the  Toledo  &  Indi- 
ana Traction  Company,  and  appellee  the  To- 
ledo &  Chicago  Interurban  Railway  Compa- 
ny, are  corx>orations  organized  under  the 
laws  of  the  state  of  Indiana  pertaining  to 
the  Incorporation  of  street  railway  com- 
panies. Appellant  company  was  organized 
January  21,  1907.  On  January  1,  1907,  ap- 
pellee Instituted  this  proceeding  In  the  De 
Kalb  circuit  court  against  certain  landown- 
ers by  filing  a  complaint  In  the  office  of  the 
cleiic  of  said  court  and  taking  the  steps  re- 
quired under  sections  1  and  2  of  an  act  en- 
titled "an  act  concerning  proceedings  In  the 
exercise  of  eminent  domain"  (Acts  1905,  p.  59, 
c.  48;  sections  929,  930,  Burns'  Ann.  St. 
1908).  The  action  was  commenced  to  con- 
demn and  appropriate  for  the  right  of  way  of 
appellee's  railroad  certain  lands  situated  In 
De  Kalb  county,  Ind.  These  lands  were  de- 
scribed and  set  forth  In  the  complaint  On 
January  25,  1907,  Schuyler  C.  Schenck  and 
Jacob  M.  Longnecker,  together  with  the  To- 
ledo &  Indiana  Traction  Company,  made  ap- 
plication to  the  court  to  be  made  parties  de- 
fendant in  said  proceedings,  claiming  to  have 
and  hold  an  Interest  or  title  in  and  to  each  of 
said  several  tracts  and  parcels  of  real  es- 
tate sought  to  be  condemned  by  these  pro- 
ceedings.   This  application  the  court  sustaln- 
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ed,  and  said  parties  were  made  defendants. 
On  the  13th  day  of  AprU,  1907^  all  the  par- 
ties to  the  action  appeared  before  the  court, 
and  appellee,  npon  leave,  filed  an  amended 
complaint,  naming  therein  as  defendants, 
along  with  others,  said  Schuyler  C.  Schenck, 
Jacob  M.  Longnecker,  and  the  Toledo  &  Indi- 
ana Traction  Company,  the  appellants  in  this 
appeal.  This  amended  complaint,  among  oth- 
er things,  alleged  that  Schenck  and  Long- 
necker, at  the  time  of  the  commencement  of 
the  action  and  for  a  long  time  prior  thereto, 
were,  and  ever  since  said  time  continuously 
hare  been,  nonresidents  of  the  state  of  Indi- 
ana; "that  whatever  interests  in  or  title  to 
any  real  estate  claimed  or  owned  by  appel- 
lant the  Toledo  &  Indiana  Traction  Company 
had  been  acquired  by  it  by  conveyance  from 
said  Schenck  and  Longnecker  since  the  com- 
mencement of  this  action ;  that  the  Toledo  & 
Indiana  Traction  Company  has  not  now,  and 
never  has  had,  any  officer  or  agent  within 
the  state  of  Indiana ;  that  said  company  was 
not  incorporated  nor  in  existence  at  the  time 
of  the  commencement  of  this  action,  nor  was 
it  incorporated  until  January  21,  1907;  that 
immediately  upon  Its  incorporation,  and 
when  accepting  said  conveyance  from  Schenck 
and  Longnecker,  It  had  knowledge  that  the 
plaintiff  was  seeking  and  intending  in  this 
action  to  appropriate  and  condemn  for  its 
right  of  way  each  of  the  tracts  of  land  now 
claimed  by  said  Toledo  &  Indiana  Traction 
Company." 

To  the  amended  complaint  appellants  filed 
10  separate  objections  against  the  right  of  ai>- 
pellee  to  condemn  a  part  of  the  lands  describ- 
ed In  the  complaint  in  which  said  appellants 
claimed  an  interest.  Upon  the  motion  of  ap- 
pellee the  conrt  struck  out  all  of  the  objec- 
tions except  the  4tta,  5tb,  7th,  8th,  and  9th, 
and  thereupon  the  case  was  submitted  to  the 
court  upon  the  complaint  and  the  remaining 
objections.  The  principal  reasons  upon  which 
appellee  based  its  motion  to  strike  out  the 
tenth  paragraph  of  appellants'  objections 
wore,  first,  that  the  facts  therein  stated  were 
not  sufficient,  to  constitute  a  good  defense; 
second,  that  the  facts  stated  in  said  objec- 
tions were  not  sufficient  to  constitute  a  good 
objection  to  plaintiff's  complaint 

On  hearing,  the  court  entered  an  Interlocn- 
toty  order,  whereby  it  decided  that  appellee 
was  entitled  to  have  the  lands  claimed  to  be 
owned  by  appellants  condemned  for  a  right 
of  way,  upon  the  payment  of  damages,  and 
appointed  appraisers  to  assess  the  damages. 
From  this  interlocutory  order  appellants 
prosecute  this  appeal,  and  assign  as  errors 
that  the  De  Kalb  circuit  court  erred  in  sus- 
taining appellee's  motion  to  strike  out  appel- 
lants' objection  No.  10;  that  the  court  erred 
In  finding  for  the  plaintiff  and  entering  an 
Interlocutory  order  appointing  appraisers. 
Appellants  found  their  argument  in  this  ap- 
peal npon  the  alleged  error  of  the  court  in 
striking  out  paragraph  No.  10  of  appellants' 


objections.     The  material  facts  therein  al- 
leged are  in  substance  as  follows: 

"Prior  to  the  month  of  October,  1906,  de- 
fendants Schenck  and  Longnecker  were,  and 
ever  since  have  been,  the  principal  and  con- 
trolling stockholders  owning  and  controlling  a 
majority  of  the  stock  of  the  Toledo  &  Indiana 
Railway  Company  (an  Ohio  corporation), 
which  owned  and  operated  an  electric  inter- 
urban  railway  between  Toledo  and  Bryan, 
in  the  state  of  Ohio;  and  being  so  Interested 
in,  owning,  and  operating  said  interurban 
line,  Schenck  and  Longnecker,  about  the  1st 
of  October,  1906,  acting  for  themselves  and 
associates  and  stockholders  of  the  Toledo  & 
Indiana  Railway  Company,  decided  and  de- 
termined to  extend  the  line  of  that  company 
from  Bryan,  in  the  state  of  Ohio,  along  and 
adjacent  to  the  Lake  Shore  &  Michigan 
Southern  Railway  Company's  right  of  way, 
to  the  town  of  Waterloo,  De  Kalb  county, 
Ind.,  a  distance  of  26  miles,  the  Toledo  &  In- 
diana Railway  Company  to  build,  construct, 
and  extend  its  line  of  railway  from  the  vil- 
lage of  Bryan,  Ohio,  to  the  Indiana  state  line, 
to  the  town  of  Waterloo,  Ind.,  said  line  to  be 
selected,  surveyed,  purchased,  and  acquired 
by  said  Schenck  and  Longnecker;  that,  in 
pursuance  of  such  decision  and  arrangement, 
said  Schenck  and  Longnecker  proceeded  to 
have  surveyed  and  staked  out  said  proposed 
line  from  Bryan  to  Waterloo,  adjacent  to  the 
right  of  way  of  the  Lake  Shore  &  Michigan 
Southern  Railway  Company,  causing  the  same 
to  be  surveyed  and  staked  out  along  said  line 
from  Bryan  to  Waterloo,  in  the  doing  of 
which  they  expended  $2,500 ;  that,  in  further- 
ance of  their  decision,  Schenck  and  Long- 
necker proceeded  to  purchase  land  along  the 
designated  route,  to  the  width  of  66  feet  in 
most  instances,  but  varying  In  width  at  some 
points'  on  account  of  conditions  existing; 
'that  the  title  to  all  said  right  of  way  was 
conveyed  to  said  Schenck  and  Longnecker,  as 
trustees,  no  beneficiaries  being  named,  they 
being  named  in  the  deed  as  S.  C.  Schenck 
and  J.  M.  Longnecker;  that,  for  a  valuable 
consideration  to  be  paid  by  them,  tbey  pur- 
chased and  received  conveyances  from  the 
following  named  codefendants  herein:'  [Here 
the  names  of  the  persons  from  whom  the 
land  was  alleged  to  have  been  purchased  are 
given,  together  with  the  description  of  the 
lands  so  purchased.]  'All  of  said  real  estate 
being  conveyed  to  Schenck  and  Longnecker 
as  trustees,  their  successors,  heirs  and  as- 
signs, together  with  the  privileges  and  ap- 
purtenances to  the  same  belonging,  to  be  used 
only  for  railroad  purposes,  and  the  same  was 
conveyed  upon  the  conditions  that  the  gran- 
tees, their  successors  or  assigns,  should,  with- 
in a  period  of  eighteen  months  from  the  date 
of  the  respective  deeds,  commence  the  con- 
struction of  a  railroad  from  Bryan,  Ohio,  to 
Waterloo,  Indiana;  to  complete  the  same 
within  three  (3)  years  from  said  date,  other- 
wise said  conveyances  should  become  null 
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and  TOld  and  of  no  effect,  and  the  property 
granted  and  conveyed  by  said  deeds  to  re- 
vert to  the  original  grantors ;  all  of  said  con- 
veyances were  made  and  executed  at  various 
dates  prior  to  the  commencement  of  proceed- 
ings by  the  plalntUI  in  this  behalf,  and  prior 
to  plaintiff  having  surveyed  and  determined 
upon  the  route  designated  in  the  amended  pe- 
tition in  this  behalf,  and  subsequent  to  Octo- 
ber 1,  1906.  Said  Schenck  and  Longnecker 
and  associates,  in  good  faith  accepted  the 
conveyances  of  real  estate  for  railroad  pur- 
poses, with  the  intention  and  determination 
of  building  and  constructing  the  line  of  rail- 
way from  the  village  of  Bryan,  in  the  state 
of  Ohio,  to  the  town  of  Waterloo,  in  the  state 
of  Indiana,  along  and  upon  said  route,  and 
were  able  to  build  and  construct  said  railway 
along  said  line  between  the  village  of  Bry- 
an, Ohio,  and  the  town  of  Waterloo,  Indiana, 
Said  SchenCk  and  Longnecker  and  their  as- 
sociates proceeded  with  diligence  to  purchase 
and  acquire  title  to  all  of  the  right  of  way 
along  the  designated  line  and  to  acquire  the 
real  estate  hereinbefore  described,  the  same 
being  more  than  eighty  per  cent,  of  the  mile- 
age of  the  proposed  railway  between  the 
towns  of  Butler  and  Waterloo,  prior  to  the 
commencement  of  these  proceedings.  They, 
In  furtherance  of  their  decision  and  determi- 
nation, and  without  any  delay  whatever,  du- 
ly and  legally  organized,  under  the  laws  of 
the  state  of  Indiana,  authorizing  the  Incorpo- 
ration of  street  railways  in  said  state,  a  cor- 
poration for  the  purpose  of  building,  con- 
structing, and  operating  a  street  railway  from 
said  State  line  to  and  through  the  city  of 
Butler,  and  to  and  through  the  town  of  Wa- 
terloo, Indiana,  which  corx)oration  was  duly 
Incorporated  on  the  21st  day  of  January, 
1907,  with  an  authorized  capital  stock  of 
$100,000,  which  corporation  is  denominated 
the  Toledo  and  Indiana  Traction  Company, 
the  defendant  herein.' " 

"That  the  plaintiff  is  seeking  to  condemn 
the  real  estate  so  owned  by  Schenck  and 
Longnecker  as  trustees,  prior  to  the  com- 
mencement of  these  proceedings,  and  which 
was  purchased  and  conveyed  to  them  for 
the  sole  purpose,  on  behalf  of  the  grantors 
and  grantees,  of  dedicating  the  same  to  pub- 
lic use  for  the  building  and  construction  of 
a  street  and  interurban  railroad  thereon, 
prior  to  the  commencement  of  these  proceed- 
ings, and  prior  to  plaintiff's  having  surveyed 
and  designated  or  determined  on  the  route 
over  which  they  seek  to  condemn  the  real 
estate  in  this  cause,  for  the  construction  of 
a  street  railway." 

"That  thereafter,  in  fortherance  of  said 
decision  and  determination,  and  after  the 
incorporation  of  the  Toledo  &  Indiana  Trac- 
tion Company,  defendants,  Schenck  and 
Longnecker,  as  trustees  aforesaid,  for  a  val- 
uable consideration,  conveyed  all  of  the  real 
estate  hereinbefore  described  to  their  co- 
defendant,  the  Toledo  &  Indiana  Traction 
Company  aforesaid,  which  is  now  the  own- 


er, of  the  real  estate  so  sought  to  be  cott- 
demned  tin  this  cause;  wbi^A  oorporatloa 
was  organized  for  the  express  purpose  o£ 
carrying  out  the  objects  and  purposes  of 
Schenck  and  Longnecker  and  their  associates 
as  aforesaid,  and  building  and  constructins 
said  electric  railway  over  and  along  the  line 
80  selected  and  designated  by  them,  and 
over  and  along  the  real  estate  hereinbefore 
descril>ed',  that  immediately  upon  receiving 
the  conveyance  of  said  real  estate  from 
Schenck  and  Longnecker  as  trustees,  the 
Toledo  &  Indiana  Traction  Company  adopted 
the  right  of  way  so  staked  out  and  deter- 
mined upon  by  Schenck  and  Longnecker,  wtia 
had  promoted  and  organized  the  corpora- 
tion and  taken  the  real  estate  in  their  own 
names  and  trust,  to  be  transferred  and  con- 
veyed to  the  corporation  when  organized; 
and  accepted  all  the  benefits  and  all  the  lia- 
bilities under  and  by  virtue  of  said  deeds, 
and  fully  ratified  and  confirmed  the  acts  of 
Schenck  and  Longnecker  In  the  laying  out 
and  purchasing  the  right  of  way  as  afore- 
said, and  resolved  and  determined  to  build 
and  construct  and  operate  a  railroad  from 
the  state  line  between  the  states  of  Obi» 
and  Indiana,  along  the  line  hereinbefore 
described  to  the  town  of  Waterloo;  and 
further  authorized  the  president  of  the  Tole- 
do &  Indiana  Traction  Company  to  proceed 
with  the  acquiring  of  the  right  of  way  along- 
the  line  between  said  points  which  had  not 
theretofore  been  acquired,  and  to  acquire- 
said  right  of  way  by  purchase,  condemnation 
proceedings,  or  otherwise  as  in  his  Judgment 
he  might  deem  best,  and  at  such  price  and 
upon  such  terms  as  he  might  approve,  and 
authorized  him  to  employ  counsel  to  institute- 
and  prosecute  all  necessary  and  proper  pro- 
ceedings In  court  for  such  purpose,  and  ex- 
pressly authorized  him  to  defend  the  pro- 
ceedings in  this  cause  for  the  condemnation 
of  the  real  estate." 

"And  they  further  aver  that  the  plaintUt; 
and  Its  officers  and  agents,  have  full  knowl- 
edge and  notice  of  the  actions  as  aforesaid 
of  Schenck  and  Longnecker,  and  that  they 
were  promoting,  in  the  Interest  of  them- 
selves and  others,  their  railroad  corpora- 
tion, for  the  purpose  of  building  and  con- 
structing an  electric  railway  along  and  up- 
on said  right  of  way;  and  that  they  had  ex- 
pended large  sums  of  money  In  the  survey- 
ing and  staking  out  of  the  right  of  way  afore- 
said, and  In  procuring  title  to  the  real  es- 
tate hereinbefore  described,  and  had  fnll 
knowledge  and  notice  of  the  rights  and  title 
of  said  defendants,  and  the  purposes  and  in- 
tentions of  those  defendants  in  the  procur- 
ing of  the  right  of  way  and  tlie  constmctlon 
of  the  street  and  interurban  railway  along 
the  right  of  way  aforesaid;  and  that,  prior 
to  and  during  the  time  tliat  these  defendants 
were  so  procuring  the  title  to  said  real  es- 
tate for  the  right  of  way,  the  plaintiff  had 
procured  and  was  procuring,  and  intending 
to  construct,  a  railway  along  and  apoa  a. 
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dUIer»it  route,  connecting  the  town  bf  Water- 
loo and  tbe  city  of  Butler,  and  still  have 
control  of  this  right  of  way,  and,  as  these 
defendants  -charge.  Intend  to  construct  their 
railway  npon  the  same;  and  that  these  pro- 
ceedings are  Instl toted  liof  ia  good  faith  in- 
tending to  nse  the  right  of  way  designated 
In  tlie  petition  In  this  cause,  bnt  to  obstruct 
and  prevent  these  defendants  from  carrying 
out  their  object  In  constructing  their  street 
railway  from  the  village  of  Bryan,  Ohio,  to 
the  town  of  Waterloo,  Ind.,  as'  aforesaid; 
and  plaintiff  is  not  In  good  faith  condemn- 
ing and  appropriating  the  lands  for  the  pub- 
lic uses  alleged  in  its  amended  petition,  with 
the  good  faith  and  intention  of  construct- 
ing an  electric  railway  thereon." 

"It  Is  further  alleged  that  the  defendants 
have  the  right,  by  virtue  of  the  Ohio  corpo- 
ration, to  extend  the  line  in  that  state  to 
the  Indiana  state  line,  and  that  the  defend- 
ants In  good  faith  Intended  to  build,  con- 
stmct,  and  operate  a  line  of  electric  street 
railway  from  the  state  tine,  connecting  with 
the  Ohio  Intemrban  line,  and  extending  to 
tbe  town  of  Waterloo,  over  the  lands  so 
purchased  by  Scbenck  and  Longneeker.  That 
they  in  good  faith  promoted  the  building, 
constmctlon  and  operation,  and  the  incorpo- 
ration of  this  defendant,  for  the  purpose  of 
building  said  line  of  'railway  as  aforesaid 
from  the  state  line  between  tbe  states  of 
Ohio  and  Indiana  along  the  line  aforesaid 
to  the  town  of  Waterloo;  that  in  further- 
ance of  their  object  and  purpose  they  in 
good  faith  took  the  title  to  the  real  estate  as 
aforesaid,  as  promoters,  In  trust  to  becob- 
veyed  to  the  Toledo  &  Indiana'  Company  (ap- 
pellant herein),  when  organized;  and  In  good 
faith  and  with  diligence  pursued  the  promo- 
tion and  buUdtng  of  said  line  ot  railway,  in 
laying  oat,  acquiring  title  thereto,  and  In- 
corporating the  defendant,  the  Toledo  &  In- 
diana Traction  Company,  under  the  laws  of 
the  state  of  Indiana,  and  expended  large 
sums  of  money  In  the  doing  thereof ;  of  all 
of  which  the  plaintiff,  the  Toledo  &  Chi- 
cago Intemrban  Railway  -Company,  and  its 
officers  and  agents,  had  knowledge;  that 
by  reason  of  the  facts  aforesaid  the  defend- 
ants,- before  and  at  the  time  of  the  com- 
mencement of  these  proceedings,  held,  and 
aow  hold,  the  title  to  the  reaJ  estate  afore- 
said as  a  right  of  way  for  street  railway  pnr- 
IXMes,  with  good  faith  and  intention  to  build 
and  construct  a  line  of  electric  street  rail- 
way tboreon;  and  they  are  able  and  willing 
and  intend  to  carry  out  such  purposes  and 
object'  "That,  by  reason  of  the  facts  afore- 
said, the  real  estate  hereinbefore  describ- 
ed had  been  and  was,  at  and  before  the  com- 
mencement of  these  proceedings,  dedicated 
to  the  public  use  for  a  right  of  way  for  an 
electric  street  railway,  and  Is  so  held  hy  the 
defendants  for  that  purpose  at  that  time,  and 
ever  since  has  been  so  held.'  There  Is  tbe 
farther  averment  that  the  real  estate  Is  nec- 
essary to  appellants'  road." 


It  Is  further  charged  that  "by  reason  of 
-the  facts  aforesaid  the  real  estate  herein- 
before described  is  not,-  and  was  not,  at  the 
time  of  the  commencement  of  these  proceed- 
ings, snbject  to  condemnation  and  appropri- 
ation by  the  plaintiff,  the  Toledo  &  Chica- 
go Intemrban  Railway  Company,  for  the 
purposes  and  objects  set  forth  In  their 
amended  petition,  the  Instrument  of  ai^ro- 
priatiOn  in  this  cause." 

Counsel  for  appellees  contend,  as  a  threa- 
hold  proposition,  that,  because  appellant  re- 
served no  exception  to  the  Interlocutory  or- 
der of  die  court  appointing  appraisers  and 
made  no  motion  to  modify  that  Judgment, 
there  Is  no  question,  before  this  court  for 
decision.  In  answer  to  this  contention  It 
may  be  said  that  section  5  of  the  eminent  do- 
main act  of  1906  provides :  "If  any  such  ob- 
jections shall  be  sustained,  the  plaintiff  may 
amend  his  complaint  or  may  appeal  to  the 
Supreme  or  Appellate  Court  from  such  de- 
cision. •  •  •  But  if  such  objections  are 
overrated,  the  court,  er  Judge,  shall  appoint 
appraisers,  as  provided  for  in  this  act,  and 
f rmn  such  Interlocutory  order  overroling.  such 
objections  and  appointing  appraisers,  such 
defendants,  or  any  of  them,  may  appeal  to 
the  Supreme  or  Apellate  Court,"  etc. 

In  the  appeal  of  Morrison  v.  Indianapolis, 
etc  R.  Co.,  188  Ind.  BU,  76  N.  B.  961,  wo 
had  occasion  to  construe  or  interpret  these 
provisions '  of  section  5;  tad  in  so  doing  In 
that  case  we  said:  "The  written  objections 
as  prescribed  are  of  a  dual  character,  and 
are  intended  to  serve  the  puri>08e  of  a  de- 
murreir'  and  also  a -plea  or  answer.  It  is 
evldenlf  that,  so  far  as  they  are  directed  or 
addressed  to  the  face  of  the  complaint,  they 
perf6rm  the  office  of  a  demurrer,  and  there- 
by raise  an  issue  of  law  from  the  tacts  al- 
leged or  disdoeed  npon  the  face  of  the  com- 
plaint" In  considering  the  provision,  "or 
for  any  pther  reason  *  *  •  set  up  in 
such  objections,"  we  also  affirmed  that  It  wa« 
thereby  Intended-  that  the  written  objection 
should  perform  the  office  of  a  plea  or  answer 
to  the  complaint  by  alleging  or  setting  up 
facts  sufficient,  which.  If  established  or  prov- 
en at  the  preliminary  hearing,  would  oper- 
ate to  abate  the  action,  or  break  down  or 
defeat  the  plalnttfTs  right  to  condemn  or 
appropriate  the  property  involved.  Of  course, 
in  a  case  in  which,  tbe  objection  is  addressed 
to  the  face  of  the  complaint  as  a  demurrer 
Is  sustained,  the  plaintiff  then,  in  that  case, 
must  reserve  an  exception  to  the  nlllng  of 
the  court  if  he  desires  to  present  any  que»- 
tion  upon  such  ruling  in  case  he  appeals  to 
the  Supreme  Conrt  If  at  the  preliminary 
hearing  any  or  all  of  the  objections  tender- 
ing an  issue  9f  (act  are,  upon  the  evidence 
given  at  such  hearing,  overruled  by  the  court 
'in  Its  interlocutory  order,  the  objecting  de- 
fendant most  also  exeiept  to  such  decision  ot 
the  .court  in  case  be  desires  to  appeal  from 
such  order  and  present  any  question  npon 
the  overruling  of  sudi  objection  or  obieA- 
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tiona.  In  this  case,  bowerer,  the  court,  and 
also  the  respective  parties,  apparently  un- 
der a  mistaken  view  In  regard  to  tbe  pro- 
cedure, appear  to  have  treated  and  consider- 
ed the  motion  of  appellee  to  strike  out  cer- 
tain paragraphs  of  the  written  objection  as 
taking  the  place  of  a  demurrer  for  want  of 
facts.  It  is  certainly  manifest  that  had  the 
plaintiff  successfully  demurred  to  paragraph 
Ho.  10  of  the  objections,  and  had  the  de- 
fendants excepted  to  such  ruling  on  the  de- 
murrer, they  could  have  appealed  from  the 
adverse  interlocutory  order  and  secured  a 
decision  of  the  Supreme  C!ourt  in  tbe  appeal 
from  the  ruling  of  the  lower  court  sustain- 
ing the  demurrer  to  the  tenth  paragraph  of 
their  objections,  without. in  any  manner  ex- 
cepting to  the  Interlocutory  order  of  the 
trial  court  Proceedings  to  condemn  or  ap- 
propriate property  in  the  exercise  of  the 
right  of  eminent  domain  are  not  in  a  strict 
sense  ordinary  civil  actions,  but  are  statu- 
tory actions  of  a  special  character,  based 
wholly  upon  the  statute  by  which  they  are 
authorized;  but  nevertheless.  In  respect  to 
matters  of  practice  therein,  the  provisions  of 
the  Civil  Code,  so  far  as  applicable  and  con- 
sistent, may  be  Invoked  in  such  action.  Lake 
Shore,  etc.,  B.  Ca  v.  Cincinnati,  etc,  R.  Co. 
116  Ind.  578,  19  N.  B.  440;  Great  Western, 
etc,  R.  Co.  T.  Hawkins,  80  Ind.  App.  057,  66 
N.  B.  765. 

Under  our  Civil  Code  it  has  heea  firmly 
settled  by  the  decisions  of  this  court  that  a 
motion  to  strike  out  a  pleading  is  not  as  a 
general  rule  designed  to  perform  the  office  of 
a  demurrer.  The  sufflcieney  of  the  pleading 
in  regard  to  the  facts  therein  alleged  cannot 
be  properly  challenged  In  whole  or  in  part 
by  such  a  motion.  Guthrie  v.  Howland,  164 
Ind.  214,  73  N.  B.  259,  and  authorities  there 
cited;  Hart  v.  Scott,  168  Ind.  530,  81  N.  E. 
481. 

The  trial  court,  in  sustaining  the  motion 
of  appellee  to  strike  out  the  tenth  paragraph 
of  appellants'  written  objections  upon  the 
reasons  stated  In  tbe  motion,  appears  to  have 
predicated  its  ruling  on  the  ground  that  the 
facts  therein  alleged  did  not  constitute  a 
cause  of  defense  to  appellee's  complaint.  If 
appellee  desired  to  test  the  sufficiency  of  this 
pleading  in  respect  to  the  facts  therein  alleg- 
ed, it  should  have  demurred,  as  provided  by 
tbe  Code,  to  an  answer  of  a  defendant  in  a 
civil  action.  But  as  the  motion  below  to 
strike  out  was  treated  in  the  lower  court  as 
performing  the  office  of  a  demurrer,  we,  for 
the  purpose  of  this  appeal  only  and  not  as 
establishing  a  precedent,  will  so  treat  and 
consider  it  in  determining  the  questions  rais- 
ed by  tbe  parties. 

The  claim  or  argument  advanced  by  coun- 
sel for  appellants  is  that  the  facts  set  up  In 
paragraph  10  of  the  written  objections  show 
or  establish  that  under  the  law  applicable 
thereto  appellee  has  no  right  to  condemn  or 
appropriate  the  lands  In  controversy  for  Its 
right  of  way,  for  the  reoscm  that  at  and 


prior  to  the  commencement  of  this  proceeding 
these  lands  already  had  been  dedicated  or 
devoted  to  a  public  use.  On  the  other  hand, 
counsel  for  appellee  combat  this  proposition 
and  argue  that  tbe  facts  set  up  in  said  para- 
graph do  not  show  that  these  lands  had  beoi 
devoted  to  a  public  use.  They  insist  that 
the  purchase  of  lands,  as  is  shown  in  this 
case,  with  a  pmrpose  or  object  at  some  time 
in  the  future  to  construct  a  railroad  there- 
over, does  not  Impress  them  with  a  public 
use  80  as  to  prevent  their  condemnation .  for 
the  right  of  way  of  another  railroad  prior 
to  the  building  on  such  lands  by  said  pur- 
chasers of  a  proposed  railroad.  Or,  in  oth- 
er words,  counsel  for  appellee  state  their 
proposition  as  follows:  "Can  individual  pro- 
moters from  Ohio,  or  any  other  state,  come 
into  Indiana,  and  by  buying  lands  with  the 
intention  of,  at  some  future  time,  building 
a  railroad  across  them,  or  with  the  intention 
of,  at  some  time  In  the  future,  promoting  a 
corporation  and  having  it  build  a  railroad 
across  them,  withdraw  those  lands  from  the 
power  of  the  state  of  Indiana  to  take  them 
for  a  public  use,  by  tbe  exercise  of  its  pow- 
er of  eminent  domain,  and  that,  as  against 
a  proceeding  by  the  state,  commenced  be- 
fore the  corporation  of  the  promoters.  Is 
brought  Into  being?" 

Counsel  assert  that  the  above  question  la 
fully  answered  in  the  negative  by  the  deci- 
sions of  this  court  Possibly  the  tenth  para- 
graph of  the  written  objections  may  be  open 
to  the  criticism  that  It  intermingles  together 
facts  and  conclusions.  The  principal  facts 
therein  averred  disclose  that  appellants 
Schendc  and  Longnecker  were  and  are  resi- 
dents of  the  state  of  Ohio.  They  appear  to 
be  stockholders  of  and  connected  with  an 
interurban  railroad  company  operating  a  line 
of  railway  from  the  city  of  Toledo,  Ohio,  to 
the  town  of  Bryan,  in  the  latter  state.  In 
October,  1906,  these  parties,  with  the  irar- 
pose  In  view  of  extending  the  line  of  their 
railway  from  the  town  of  Bryan  to  the  In- 
diana state  line  and  from  thence  to  Water- 
loo, in  De  Kalb  county,  Ind.,  procured  deeds 
from  various  landowners  of  strips  of  land  on 
the  south  side  of  the  Lake  Shore  &  Sflchigan 
Southern  Railway  from  the  Ohio  and  In- 
diana state  line  through  the  town  of  Butlw 
to  Waterloo,  Ind.  The  amount  of  land  pur- 
chased by  them  was  about  80  per  cent  of 
what  would  be  required  for  a  right  of  way 
of  a  railroad.  Schenck  and  Longnecker  had 
the  land  thus  procured  by  them  surveyed  and 
staked  out  and  took  deeds  of  conveyance 
therefor  In  their  own  individual  names  "as 
trustees,"  no  cestui  que  trust  being  mention- 
ed therein,  the  conveyances  being  made  to 
them  as  "trustees,  their  successors,  heirs  and 
assigns,"  It  being  provided  in  tbe  deeds  that 
the  land  was  to  be  used  only  for  railroad 
purposes,  and  the  conveyances  were  upon 
the  condition  that  these  grantees,  "their 
heirs  and  assigns."  should,  within  18  months 
from  the  date  of  said  d^eda,  commence  ths 
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construction  of  an  Interurban  railroad  from 
Bryan  to  Waterloo  and  complete  the  same 
within  three  yeara  from  said  date;  other- 
wise the  lauds  were  to  revert  to  the  gran- 
tors. Schenck  and  Longnecker  accepted  the 
conveyances  of  the  land  for  railroad  pur- 
poses, with  the  Intention  and  determination 
of  building  and  constructing  a  railroad  upon 
or  over  the  land.  These  deeds  were  executed 
during  the  months  of  October,  November,  and 
December,  1906.  As  previously  shown,  on 
the  Ist  day  of  January,  1907,  appellee,  which 
was  then,  and  for  some  years  prior  thereto 
bad  been,  a  street  and  Interurban  railroad 
corporation,  duly  organized  and  Incorporat- 
ed under  the  laws  of  the  state  of  Indiana, 
filed  its  complaint  in  the  De  Kalb  circuit 
court  to  condemn  or  appropriate  the  land 
for  a  right  of  way  of  its  railway  from  Wa- 
terloo to  Butler,  and  notice  was  given  to  the 
owners  of  the  lands  described  In  the  com- 
plaint These  descriptions  Included  lands 
now  claimed  by  appellants.  On  the  2lBt  day 
of  January,  1907,  after  the  commencement  of 
this  action,  appellants  Schenck  and  Long- 
necker procured  the  incorporation  of  appel- 
lant, the  Toledo  &  Indiana  Traction  Com- 
pany, and  on  the  25th  day  of  that  month 
this  newly  incorporated  company,  together 
with  Schenck  and  Longnecker,  appeared  in 
the  lower  court  and  upon  application  were 
made  defendants  to  the  action,  and  there- 
apon,  under  their  objections  filed,  claimed 
that  tbey  were  the  owners  of  a  part  of  the 
lands  described  in  the  complaint,  and  that 
they  held  such  lands  for  railroad  purposes; 
and  therefore  the  appellee  could  not  con- 
demn tbem  for  the  purpose  of  a  right  of  way 
becanse  they  were  already  devoted  to  a  pub- 
lic oae.  Counsel  for  appellee,  in  support  of 
their  insistence  that  the  lands  claimed  to 
liave  been  owned  by  Schenck  and  Longneck- 
er at  the  time  of  the  commencement  of  this 
proceeding — January  1,  1907— were  subject 
to  be  appropriated  by  appellee  railroad  for 
its  right  of  way,  cite  the  following  authori- 
ties: Indiana  Power  Co.  v.  St  Joseph,  etc.. 
Power  Co.,  1!5»  Ind.  42,  63  N.  B.  304,  64  N. 
B.  468;  Southern  Indiana  Ry.  Co.  t.  In- 
dianapolis, etc.,  Co.,  168  Ind.  363,  81  N.  B. 
re.  13  L.  R.  A.  (N.  S.)  197;  WllUamsport, 
etc.,  R.  Co.  T.  Philadelphia,  etc,  R.  Co.,  141 
Pa.  407,  21  Atl.  645,  12  L.  R.  A.  220;  New 
Brighton,  etc„  R.  Co.  t.  Pittsburgh,  etc.,  R. 
Co.,  105  Pa.  18;  Washington,  etc,  R,  Co.  t. 
Coeur  D'Alene  R.,  etc.,  Co.,  160  U.  S.  77,  16 
Sup.  Ct  231,  40  I*  Ed.  355;  Lake  Merced 
Water  Co.  ▼.  Cowles,  31  Cal.  215;  Morris, 
etc,  R.  Co.  V.  Blair,  9  N.  J.  Eq.  635;  Utah, 
etc,  R.  Co.  V.  Utah,  etc,  Ry.  Co.  (O.  O.)  110 
Fed.  879;  Rochester,  etc,  R.  Co.  ▼.  New 
York,  etc.,  R.  Co.,  110  N.  T.  128,  17  N.  B.  680. 
In  -the  case  of  Indiana  Power  Co.  t.  St 
Joseph,  etc.  Power  Ob.,  169  Ind.  42,  63  N. 
E.  304,  64  N.  E.  468,  the  facts,  briefly  stated, 
are  as  follows:  Both  of  the  parties  in  that 
rase  were  hydraulic  companies,  incorporated 
vnder  the  sanxe  statute^  and  the  object  of 


each  company  a8< expressed  in  Its  articles  of 
association  was  the  same.  It  appears  that 
the  Indiana  Power  Company  was  incorporat- 
ed on  the  14th  of  December,  1899,  and  it  at 
once  accepted  and  adopted  the  preliminary 
survey  and  plans  made  prior  to  its  organiza- 
tion by  its  civil  engineer;  it  also  employed 
an  engineer  to  make  further  surveys,  plans, 
and  maps  of  the  proposed  site  for  its  dam 
and  all  other  works  in  connection  therewith. 
In  December,  1899,  this  company  contracted 
for  land  on  which  it  expected  or  contemplat- 
ed to  build  the  south  end  of  Its  dam  and  ca- 
nal. On  March  2,  1900,  it  marked  off  the 
land  on  both  sides  of  the  river  according  to 
the  plans  for  the  construction  of  its  dam 
and  as  contemplated,  by  setting  out  stakes 
corresponding  with  the  dvil  engineer's  sur- 
veying plans  and  maps.  On  the  5th  and  10th 
of  March,  1900,  it  purchased  these  lands  for 
the  sum  of  $500,  and  expended  in  the  survey, 
plans,  and  specifications  $2,323.  The  con- 
demnation or  appropriation  of  the  landa 
sought  by  the  St.  Joseph  Power  Company 
would  destroy  the  value  of  the  lands  pur- 
chasied  by  the  Indiana  Power  Company  as  a 
site  for  the  location  and  construction  of  its 
plant  The  St  Joseph  &  KIkhart  Power 
Company  was  not  incorporated,  it  appears, 
until  February  27,  1900,  and  on  March  16th, 
of  the  latter  year,  after  the  Indiana  Power 
Company  had  acquired  the  lands  In  contro- 
versy by  purchase,  the  St  Joseph  Power 
Company  filed  In  the  office  of  the  clerk  of 
the  St  Joseph  circuit  court  its  complaint  and 
instrument  of  appropriation  for  the  purpose 
of  condemning  or  appropriating  the  portion 
of  the  lands  which  the  Indiana  Power  Com- 
pany had  so  purchased.  At  the  same  time 
the  St  Joseph  Company  filed  its  petition  to 
appraise  the  damages  which  the  Indiana 
Power  Company  would  sustain  by  such  ap- 
propriation. It  was  held  by  this  court  in 
that  case  that  appellant,  the  Indiana  Power 
Company,  held  the  lands  In  question  as  a 
private  Individual,  and,  being  so  held,  they 
were  subject  to  the  right  of  eminent  domain, 
and  could  be  appropriated  by  the  state  for 
the  public  use  expressed  in  the  instrument  of 
appropriation  filed  by  appellee.  In  consider- 
ing the  questions  therein  involved,  the  court, 
In  the  course  of  its  opinion,  said:  "Where 
such  instrument  of  appropriation  Is  filed,  and 
lands  are  acquired  by  virtue  of  such  proceed- 
ing, it  is  said,  by  many  of  the  courts,  that 
the  corporation  takes  such  lands  by  grant 
from  the  state,  and  that  by  reason  of  the  tak- 
ing in  this  manner  they  are  impressed  with 
a  public  use.  •  •  ♦  It  is  true  that  the 
same  section  expressly  authorizes  the  pur> 
chase  in  fee  simple  of  lands  by  the  corpora- 
tion for  the  purposes  of  its  organization,  but 
it  will  be  observed  that  the  lands  which  may 
be  so  acquired  are  those  which  are  descril^ 
ed  in  the  Instrument  of  appropriation.  In 
nearly  all  the  cases  where  the  courts  have 
been  called  upon  to  decide  the  question  of 
Itrlorlty  In  right  between  contllcting  clatmi 
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to  landB  to  be  tised  for  corporate  purixises, 
they  have  held  that  the  company  by  which 
the  location  is  first  made  has  the  superior 
right  The  difficulty  arises  Id  determining 
what  acts  constitute  such  location.  It  is  said 
in  Mills'  Eminent  Domain  (2d  Ed.)  {  47.  that: 
'It  does  not  signify  that  the  articles  of  in- 
coriioration  of  one  are  prior  in  date  to  those 
of  the  other,  or  that  one  has  made  prelim- 
inary surveys  over  a  particular  route,  or 
bos  made  purchases  of  individuals  along 
that  route.  Until  the  survey  is  made  and 
filed,  the  company  would  hold  the  laud  pur- 
chased as  any  other  individual  landowner, 
and  such  land  could  be  condemned  by  the  ri- 
val  company  upon  compensation.  The  prior- 
Ity  of  construction  gives  no  rights  where 
another  company  has  perfected  its  location 
first'  " 

The  court  further  said:  "Where  the  con- 
flict Is  between  parties  seeking  to  condemn, 
that  one  shall  prevail  who  first  makes  a  lo- 
cation In  accordance  with  the  statute. 
•  •  •  The  right  to  the  use  of  the  right  of 
way  is  a  public,  not  a  private,  right  It  is, 
in  fact  a  grant  from  the  state,  and,  although 
the  payment  of  damages  to  the  owner  is  a 
necessary  prerequisite,  the  state  may  define 
who  shall  have  the  prior  right  to  pay  the 
damages  to  the  owner,,  and  thereby  acquire  a 
perfected  title  to  the  easement  The  owner 
cannot  by  conveying  the  right  of  way  to  A., 
thereby  prevent  the  tjtate  from  granting  the 
right  to  B.  *  ♦  •  The  state  has  the  con- 
trol over  the  right  of  way,  and  can,  by  stat- 
ute, prescrlbtt  when,  and  by  what  acts,  the 
right  thereto  shall  vest  and  also  what 
shall  constitute  an  abandonment  of  such 
rights.  The  organization  of  appellant  (In- 
diana Power  Company)  as  a  corporation, 
under  the  act  for  tlie  Incorporation  of  hy- 
draulic companies,  the  recording  of  the  ar- 
ticles of  association,  the  selection  of  the  site 
of  the  dam,  the  acquisition  of  the  premises 
.Intended  for  the  dam  by  deeds  from  the 
owners,  did  not  in  our  opinion,  operate  as  a 
grant  to  those  lands,  or  of  any  interest  in 
them  by  the  state  to  the  corporation,  nor 
impress  upon  them  any  public  use.  •  •  • 
The  appellee  (St  Joseph  Ciompany)  proceed- 
ed strictly  according  to  the  terms  of  the 
statute.  The  appellant  held  certain  lands, 
but  as  stated  in  the  authorities.  It  held  them 
as  a  private  Individual  might" 

In  that  case,  upon  a  petition  for  a  rehear- 
ing, the  conrt  further  said:  "It  is  equally 
evidait  that  under  the  statute  authorizing 
the  organization  of  companies  for  hydraulic 
purposes,  the  only  public  and  UDequlvocal 
act  by  which  such  companies  are  empowered 
to  Indicate  their  intention  to  devote  lands  to 
a  corporate  and  public  use  is  by  filing  their 
Instrument  of  appropriation  .In  the  office  of 
the  clerk  of  the  county  where  the  lands  are 
situated.  In  the  case  before  us,  while  the 
appellant  was  a  hydraulic  company,  and  had 
purchased  lands  in  the  vicinity  of  the  St  Jo-' 
seph  river,  it  had  built  no  dam,  nor  had  it 


begun  the  construction  of  such  a  work,  fur- 
ther than  to  cause  surveys  to  be  made,  plans 
to  be  prepared,  and  stakes  to  be  set  out  for 
the  guidance  of  its  workmen." 

In  harmony  with  the  decision  In.  the  In- 
diana Power  Co.  v.  St.  Joseph,  etc..  Power 
Co.,  supra,  is  the  later  holding  in  the  South- 
ern  Indiana  Ry.  Co.  v.   Indianapolis,  etc. 
By.  Co.,  supra.    In  the  latter  case,  the  ap 
pellee,  on  the  14th  day  of  March,  1906,  filed 
its  complaint  in  accordance  with  the  act  of 
1905,  supra,  to  condemn  for  a  railroad  right 
of  way  a  strip  of  land  about  nine  miles  in 
length  which  belonged  to  the  appellant  the 
^uthem  Indiana,  etc..  Railroad  Company, 
which  company  was  made  a  defendant  in  the 
condemnation    proceedings.     The    Southern 
Railway  Company  was  a  railroad  corpora- 
tion, and  had  undertaken  the  b,uildlng  of  a 
branch  line  of  railroad  from  a  point  in  Vigo 
county,  Ind.,  to  IndlanapoUsi  and  for  that 
purpose   bad   purchased   tracts  of  land  Id 
Owen  county,  which  Included  the  strip  of 
land  which  the  Indianapolis,  etc.,  Railroad 
Company    was    seekhaig   to    condemn.     The 
Southern    Company    had    performed    some 
work  in  the  way  of  constructing  a  track  on 
the  lands  in  controversy  in  Owen  county. 
This  consisted  of  concrete  work  at  the  Eel 
river  crossing,  and  in  making  a  preliminary 
survey,  grubbing,  and  distributing  a  small 
amount  of  drainage  pipe.     The  money  laid 
out  and  expended  by  said  railroad  company 
on  this  account  in  Owen  county  was  $1,500, 
$500  of  which  had  been  expended  upon  the 
strip  of  land  which  the  Indianapolis  Railroad 
Company  was  seeking  to  appropriate.    Prior 
to  the  filing  of  the  complaint  to  condemn 
by  the  latter  company,  the  Southern  Compa- 
ny had  filed  a  map  and  profile  of  its  land 
in  Owen  county,  but  it  contained  notbius 
from  wldcb  the  right  of  way  could  be  de- 
termined.    This   court   In   considering   the 
priority  question  as  therein  Involved,  said: 
"The  law  under  which  each  of  the  railroad 
corporations   in   question '  was   incorporated, 
only  required  that  the  articles  of  Incorpora- 
tion should  designate  the  termini  of  the  road, 
and  the  counties  through  or  into  which  It 
would  pass.    There  was,  therefore,  no  grant 
to  either  of  them  of  a  specific  right  of  way, 
and  any  conflict  arising  between  them  in  re- 
spect thereto  must  be  solved' by  priority  of 
location.    This  can  be  aceompUgbed  not  by 
ordinary  acts  in  pais,  but  by  some  public 
act  which  can  be  said,  in  a  way  at  least  to 
commit  the  company,  as  between  it  and  the 
state,  to  a  definite  location.    *    *    *    As  th» 
law  stands  In  this  state,  we  think  there  caa 
be  no  question,  in  the  absence  of  an  actual 
occnpancy  for  railroad  purposes,  or  of  steps 
taken  under  the  statute  which  amount  to 'a 
location  of  the  right  of  way,  that  landp  pur- 
chased by  a  railroad  company  on  which  to 
build  its  road  are  open  to  a   location   by 
means  of  a  condemnation  proceeding  institut- 
ed by  another  company."     Citing   Indiana 
Power  Co.  v.  St  Joseph,  etc..  Power  Co.,  15» 
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Ind.  42.  68  N.  E.  301,  64  N.  E.  468,  and  Lew- 
Is'  Eminent  Domain  (2d  Ed.)  i  306. 

The  conrt  dted  with  approval  the  case 
of  Winiamsport,  eta,  B.  Co.  v.  Philadelphia, 
etc.,  Ry.  Co.,  Bnpra,  and  said:  "It  was, held 
that.  In  the  absence  of  a  legal  location 'on 
the  part  of  the  plaintiff  railroad,  It  had  no 
standing  to  enjoin  the  defendant  railroad 
from  proceeding  regularly  to  appropriate  a 
certain  lot,  for  which  the  plaintiff  had  con- 
tracted, and  which  It  Intended  to  use  as  a 
terminal  for  its  railroad,  which  was  then  In 
course  of  construction."  The  Southern  Ball- 
road  Company,  In  the  above  case,  held  the 
lands  In  controversy  under  unconditional 
deeds,  but  it  appeared  that  it  held  them  with 
the  intention  of  devoting  them  to  use  as  a 
right  of  way.  But  it  was  not  occupying  the 
lands,  and  had  not  taken  the  steps  under 
the  statute  which  amounted  to  a  location  of 
the  right  of  way.  This  court,  in  that  case, 
held  that  the  lands  in  question  were  liable 
to  condemnation,  by  the  appellee  company. 

In  the  case  of  the  New  Brighton,  etc.,  B. 
Co.  T.  Pittsburgh,  etc.,  B.  Co.,  105  Pa.  18, 
heretofore  dted,  IS  private  parties,  contem- 
plating promoting  a  railroad  company  and 
securing  Its  Incorporation,  caused  a  pre- 
liminary survey  to  be  made  over  a  route  for 
the  projected  railroad.  Subsequently  they 
secured  a  charter  and  incorporated  the  pro- 
posed railroad.  The  latter,  after  its  incor- 
poration, adopted  the  line  of  the  preliminary 
•  survey  as  the  location  of  its  road.  In  the 
meantime,  however,  another  railroad  com- 
pany had  made  a  preliminary  survey  over 
the  same  ground  and  made  a  final  location 
of  its  road.  It  was  held  in  that  case  that 
the  latter  company  had  the  better  title,  and 
that  the  adoption  by  the  former  company, 
after  Its  incorporation,  of  the  line  run  before 
It  was  incorporated,  could  not  operate  to 
extend  Its  title  back  to  the  date  of  the  pre- 
liminary survey.  The  rule  declared  and  en- 
forced by  the  conrt  in  this  latter  case  Is 
quite  applicable  to  and  Influential,  under  the 
facts  in  the  case  at  bar. 

To  recapitulate,  Schenck  and  Longnecker 
were  mere  private  individuals,  and  in  con- 
templation of  promoting  and  Incorporating  a 
traction  railroad  company,  which  was  to  con- 
struct its  railroad  over  the  land  herein  in- 
volved from  the  Indiana  state  line  to  Water- 
loo, caused  the  route  or  right  of  way  to  be 
surveyed  and  staked  off,  and  acquired  title 
thereto  by  conveyance  from  the  owners  of 
the  land.  About  two  months  after  acquiring 
title  to  the  land,  they  appear  to  have  pro- 
moted appellant  the  Toledo  &  Indiana  Trac- 
tion Company,  which  was  Incorporated  on 
January  21,  1907.  After  the  incorporation 
of  this  company,  Schenck  and  Longnecker 
conveyed  the  land  to  It  Some  20  days  be- 
fore appellant  company  was  Incorporated,  or 
came  Into  existence,  appellant  company,  hav- 
ing the  right  to  exercise  the  power  of  emi- 
nent domain,  instituted  this  action  under 
•od  in  pursuance  of  the  eminent  domain 


statute  of  1905,  and  took  the  steps  required 
by  law  to  locate  its  right  of  way  over  the 
lands  In  dispute  and  to  appropriate  them  to 
its  use  as  and  for  a  right  of  way,  subject, 
however,  to  the  payment  of  such  damages  as 
might  be  legally  assessed.  Section  1  of  that 
statute  provides  that:  "Any  person,  corpora- 
tion or  other  body,  having  the  right  to  exer- 
cise the  power  of  eminent  domain  for  any 
pinblic  use  under  any  statute  existing,  or 
hereafter  passed,  and  desiring  to  exercise 
such  power,  shall  do  so  only  In  the  manner 
provided  In  this  act,  except  as  otherwise  pro- 
vided herein."  Schenck  and  Longnecker,  as 
individuals,  were  not  Invested  by  any  statute 
of  this  state  with  the  right  of  eminent  do- 
main In  respect  to  condemning  ot  appropri- 
ating l^ands  for  the  right  of  way  of  any  rail- 
road, consequently  the  steps  taken  by  them 
In  respect  to  the  survey  and  staking  off  of 
the  lands  and  obtaining  conveyances  there- 
for prior  to  the  commencement  of  this  action 
were  not  In  pursuance  of  any  statute.  It 
will  be  noted  that  under  the  conveyances  to 
them  they  were,  within  18  months  from  the 
date  of  the  deeds,  to  commence  the  construc- 
tion of  a  railroad  from  Bryan,  Ohio,  to  Wa- 
terloo, Ind.  Certainly,  under  the  circumstan- 
ces, it  wonid  not  be  tenable  to  argue  that 
they,  as  the  promoters  of  a  railroad  to  be 
organized  or  brought  into  existence  at  some 
time  In  the  future,  by  making,  as  they  did, 
a  survey  and  location  of  a  route  or  line  for 
the  building  of  a  railroaa  by  a  proposed  but 
unorganized  railroad  company,  which  might 
never  be  organized  or  Incorporated,  could 
thereby  withdraw  the  lands  in  question  for 
a  period  of  18  months,  or  for  any  other  pe- 
riod of  time,  from  the  power  of  the  state  to 
condemn  or  appropriate  them  for  a  public 
use. 

The  conveyances  of  the  land  which  Schenck 
and  Longnecker  secured  from  its  owners 
placed  them  In  the  position  of  the  owners 
of  real  estate,  and  undei*  the  circumstances 
certainly  no  good  or  sufficient  reason  can  be 
assigned  to  show  that  such  real  estate,  on 
January  1,  1907,  while  under  their  owner- 
ship, was  not  liable  to  condemnation  by  the 
state  for  a  public  use  as  a  right  of  way  of 
appellee's  railroad.  The  conveyances  of 
Schenck  and  Longnecker  to  appellant  com- 
pany, after  the  land  was  appropriated  by 
appellee  company  and  a  servitude  fastened 
thereon,  could  not  operate  to  confer  upon 
that  company  any  better  title  or  right  to  the 
land  than  that  which  had  been  acquired  and 
was  held  by  its  said  grantors  at  the  time  of 
the  conveyance.  The  contracts  entered  Into 
by  and  between  the  landowners  and  Schenck 
and  Longnecker  at  the  time  the  latter  obtain- 
ed the  deeds  of  conveyance  cannot  in  any 
sense  be  said  to  have  been  the  contracts  of 
appellant  company,  for  it  at  that  time  was 
unincorporated  and  had  no  existence.  It  was 
in  no  manner  liable  thereon  or  bound  there- 
by. 2  Cook  on  Corporations  (5th  Ed.)  §  707, 
and    authorities   there    cited. .    These    were 
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merely  the  personal  contracts  of  Schenck  and 
Longnecker,  and  not  those  of  the  railroad 
company  w.hlch  they  intended  thereafter  to 
form  and  Incorporate.  Carmody  v.  Powers, 
60  Mich.  26,  26  N.  W.  801. 

But  it  is  alleged  in  the  tenth  paragraph  of 
the  objections  and  claimed  by  appellants' 
counsel  that,  at  the  time  Schenck  and  Long- 
necker  conveyed  the  land  to  appellant  com- 
pany, the  latter  adopted  the  right  of  way 
which  bad  been  surveyed  and  staked  off  by 
its  said  grantors,  and  fnlly  ratified  and  con- 
firmed their  acts  in  the  locating  and  pur- 
chasing of  such  right  of  way.  It  must  be 
remembered  that,  at  the  time  of  the  convey- 
ance of  the  land  to  appellant,  the  state, 
through  appellee  company,  bad  already  fas- 
tened a  servitude  thereon.  The  adoption, 
however,  by  appellant  company,  as  alleged 
and  claimed,  would  not  relate  back  to  the 
time  when  the  preliminary  survey,  location, 
and  purchase  of  the  right  of  way  were  made 
by  its  grantors  and  thereby  become  effective 
as  of  that  date.  In  no  sense,  certainly,  could 
such  adoption  relate  back  so  as  to  Interfere 
with,  break  down,  or  devest  the  servitude 
upon  the  land  which  appellee  company  bad 
acquired  under  the  steps  and  proceedings 
which  it  bad  taken  In  pursuance  of  the  stat- 
ute. 

In  New  Brighton,  etc,  R.  Co.  v.  Pitts- 
burgh, eta,  R.  Ck).,  supra,  the  court  held 
that  a  railroad  company,  after  Its  incorpora- 
tion, could  not  adopt  a  preliminary  survey 
and  location  made  prior  to  Its  incorporation 
by  parties  who  had  no  authority  under  the 
law  to  make  such  preliminary  survey  and  lo- 
cation. It  was  affirmed  that  the  adoption 
by  the  railroad  company  in  question  of  the 
preliminary  line  run  before  its  incorporation 
would  not  carry  its  title  or  right  back  to 
the  date  of  such  preliminary  survey.  The 
court  in  the  course  of  its  opinion  in  that 
case,  said:  "Doubtless  a  preliminary  sur- 
vey, made  at  the  instance  of  persons  con- 
templating the  procurement  of  a  charter, 
greatly  facilitates  the  work  of  the  corpora- 
tion, afterwards  created.  In  making  its  loca- 
tion, and  designating  the  same  by  marks  on 
the  ground ;  and  there  can  be  no  impropriety 
in  the  corporation  resolving  to  adopt  such 
preliminary  survey,  but  that  alone,  without 
more,  will  not  secure  to  it  the  right  of  loca- 
tion as  against  another  company  that  goes 
upon  the  ground,  surveys,  marks,  and  ac- 
tually appropriates  the  proposed  location." 

In  Washington,  etc.,  R.  Co.  v.  CJoeur  D'- 
Alene  R.,  etc,  Co.,  supra,  it  was  contended 
that  the  appellant  company  In  that  appeal 
had  the  right,  after  It  became  duly  incorpor- 
ated, to  adopt  as  its  right  of  way  the  prelim- 
inary line  run  by  a  surveyor,  claiming  to  be 
acting  f9r  the  company,  before  it  had  been 
fully  Incorporated,  and  that  when  such  line 
or  right  of  way  so  surveyed  was  adopted  by 
the  company  it  would  relate  back  to  the  date 
when  such  survey  was  made.  The  court,  in 
that  appeal,  however,  said:    "We  are  un- 


able to  accept  such  a  view  of  the  law. 
♦  •  •  Until  the  poww  to  build  the  road 
upon  the  surveyed  line  was  In  a  proper  man- 
ner assumed  by  or  conferred  upon  the  plain- 
tiff company,  Its  acts  of  making  surveys  were 
of  no  avail,  and  that,  so  far  as  the  conflicting 
rights  of  the  parties  to  this  controversy  are 
concerned,  the  status  of  the  plaintiff  Is  the 
same  as  If  the  survey  of  October  28,  1886, 
had  not  been  made." 

In  McArthur  v.  Times  Printing  Company, 
48  Minn.  319,  51  N.  W.  216,  31  Am.  St.  Rep. 
653,  the  court,  In  considering  the  question  of 
the  adoption  of  contracts  by  a  corporation, 
made  by  Its  promoters  before  Its  organization, 
said:  "What  is  called  'adoption'  in  such 
cases  Is,  In  legal  effect,  the  making  of  a  con- 
tract at  the  date  of  adoption,  and  not  as  of 
some  former  date."  We  are  not  Impressed 
with  and  cannot  concur  In  the  contention 
that  appellant  company,  after  It  was  incor- 
porated and  came  into  existence,  upon  receiv- 
ing the  conveyance  of  the  lands  from  Schenck 
and  Longnecker,  thereby  ratified  and  confirm- 
ed the  prior  acts  and  contracts  of  said  grant- 
ors relative  to  the  right  of  way  in  contro- 
versy. It  is  unreasonable  to  assert  that  the 
company  could  ratify,  In  the  legal  or  proper 
sense  of  that  term,  the  acts  performed  by 
Schenck  and  Longnecker  and  the  contracts 
made  by  them  before  the  company  had  been 
brought  Into  being  or  had  a  legal  existence. 
The  rule  upon  this  proposition  appears  to  be 
propierly  stated  In  23  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  889.  We  quote  from  the 
text,  which  Is  well  supported  by  the  authori- 
ties: "A  ratification,  properly  so  called,  im- 
plies an  existing  person-,  on  whose  behalf  the 
contract  might  have  been  made  at  the  time. 
There  cannot,  in  law,  be  a  ratification  of  a 
contract  which  could  not  have  been  made 
binding  on  the  ratlfier  at  the  time  when  it 
was  made,  because  the  ratlfier  was  not  then 
in  existence." 

In  McArthur  v.  Times  Printing  Co.,  supra, 
the  court.  In  dealing  with  a  similar  question 
on  ratification,  said:  "Although  the  acts  of 
a  corporation  with  reference  to  the  contracts 
made  by  the  promoters  in  Its  behalf,  before 
its  organization,  are  frequently  loosely  term- 
ed 'ratification,'  yet  a  'ratification,'  properly 
so  called,  implies  an  existing  person  on  whose 
behalf  the  contract  might  have  been  made  at 
the  time.  There  cannot,  in  law,  be  a  ratifica- 
tion of  a  contract  which  could  not  have  been 
made  binding  on  the  ratlfier  at  the  time  it 
was  made  because  the  ratlfier  was  not  then 
In  existence." 

Whatever  appellant  company,  after  its  or- 
ganization, may  have  been  done  by  the  way  of 
adoption  or  ratification  of  the  acts  and  con- 
tracts of  Schenck  and  Longnecker,  was  of  no 
more  legal  effect  or  import  than  would  have 
been  a  new  contract  or  a  new  deal  on  its  part 
of  the  same  date,  which  was  at  least  20  days 
after  appellee  company  had  appropriated  the 
land  to  a  public  use. 

Although  we  have  not  set  out  and  referred 
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to  in  detail  all  oC  the  minor  points  and  qnes- 
ttoDs  argued  by  oonnaeJ  for  appellant,  we 
baTe,  bowever.  In  general,  considered  all  of 
tbem,  bnt  discover  no  error  In  the  ruling  of 
the  trial  conrt.  Consegnently  the  Interlocu- 
tozT  order  should  be,  and  Is  hereby  In  all 
tbiogs  affirmed. 

MONTGOMERT,  J.,  concurs  In  the  resnlt 

MONTGOMERY,  J.  (concurring).  I  concur 
!  lo  the  disposition  made  of  the  principal  ques- 
I  Cka  in  thi3  case  and  In  the  final  result  reach- 
ed, but  disagree  with  so  much  of  the  opinion 
IS  sanctions  the  practice  of  demurring  to  an 
objection  to  a  complaint  In  condemnation 
irroceedings.  No  causes  or  grounds  of  de- 
ffliuTer  to  an  objection  are  prescribed,  and, 
In  my  (pinion,  no  such  demurrer  should  be 
entertained.  The  statute  expressly  declares 
tbat  no  pleadings  other  than  the  complaint, 
objections  thereto,  and  answer  authorized  by 
serUon  8  of  the  act  shall  be  allowed.  This  Is 
i  special  proceeding,  and  this  preliminary 
)>earlng  Is  not  governed  by  the  Civil  Code, 
but  may'be  had  before  the  Judge  in  vacation 
a  well  as  In  open  court,  and  was  Intended 
!o  be  of  an  expeditious  and  summary  charac- 
1H.  The  objections  authorized  must,  from 
die  nature  of  the  case.  In  most  Instances 
save  the  purpose  of  demurrers  and  challenge 
±e  jurisdiction  of  the  court  or  the  right  of 
die  plaintltr,  upon  the  face  of  the  complaint, 
to  exercise  the  power  of  eminent  domain  for 
ibe  use  sought.  Facts  may  be  set  up  af- 
Smatively,  by  way  of  objection,  which  If 
tine  woald  abate  or  defeat  the  plaintiff's 
right  to  exercise  the  power  of  eminent  do- 
aain  generally,  or  for  the  tise  sought,  or  with 
tespeet  to  the  particular  property  Involved. 
Tbe  filing  and  submission  of  objections  in- 
TDkea  the  judgment  of  the  court  upon  the 
iQfficiency  of  the  complaint  and  such  objec- 
ixsts  without  other  request,  motion,  or  de- 
Boirer.  If  the  court  Is  without  Jurisdiction, 
■It  the  complaint  is  manifestly  Insufficient, 
le  objections  should  be  sustained  If  the 
egort  has  full  jurisdiction,  and  the  complaint 
apon  its  face  Is  sufficient  to  authorize  the 
xndemnation  sought,  such  objections  as  per- 
form the  office  of  a  demurrer,  and  such  af- 
irmative  objections  as,  conceding  their  truth, 
ircold  not  abate  or  defeat  the  proceeding, 
should  be  overruled;  and  such  objections  as 
iHete  facts  sufficient  to  abate  or  defeat  the 
tsserted  right  should  be  sustained. 

When  an  objection  has  been  sustained  to 
'^  complaint,  the  plaintiff  may  amend,  or, 
r:eeting  to  stand  upon  the  pleading,  may  suf- 
ia  judgment  to  go  In  favor  of  tbe  defendant, 
«.  in  case  the  objection  be  affirmative,  call 
l.'f  proofs.  When  an  objection  Is  overruled, 
ie  defendant,  with  leave  of  court,  may 
iJKDd.  or,  electing  to  stand  upon  such  ob- 
'jictioD,  may  suffer  Judgment  to  go  in  favor 
3(  the  plaintiff.    Appraisers  will  not  be  ap- 


pointed until  the  court  or  Judge  In  vacation 
is  satisfied  as  to  the  regularity  of  the  pro- 
ceedings and  the  right  of  the  plaintiff  to 
exercise  the  power  of  eminent  domain  for 
the  use  sought.  After  the  hearing  upon  the 
complaint,  and  affirmative  objections  If  any 
remain,  appraisers  should  be  appointed  or 
refused  in  accordance  with  the  law  and  facta 
established,  and  from  this  order  either  party, 
having  saved  proper  exceptions,  may  appeal. 
Westport  Stone  Co.  v.  Thomas,  170  Ind.  — , 
83  N.  B.  617. 

This  practice  in  my  opinion  conforms  to 
the  positive  directions  of  the  statute,  fully 
secures  the  rights  of  the  parties,  and  simpli- 
fies and  facilitate  the  object  sought  to  be  at- 
tained by  tbe  proceeding. 


an  Ind.  283) 
HEIWITT  V.  STATES,    (No.  21,238.) 
(Supreme  Court  of  Indiana.     Nov.  24,  1908.) 

1.  CoNSTiTirnoNAL  liAw  (§  46*)— Statutes— 
Validitt— Neoessitt  of  Detebmination. 

Courts  will  not  pass  on  constitutional  ques- 
tions nnleas  it  is  necessary  to  do  so  in  dispos- 
ing of  the  particular  case. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  {  43;  Dec.  Dig.  S  46.*] 

2.  MaSTEB  AWn  SEBVANT  (8  18*) — REGtJLATION 
OF   BmPLOTMBRT— STATDTES— OONSTBUCTION. 

Acts  1907,  p.  193,  c.  121,  requiring  tbe 
owner,  operator,  lessee,  superintendent,  or  oth- 
er person  in  charge  of  a  coal  mine  to  provide 
a  washroom  for  the  employes,  is  directed  against 
tbe  person  in  charge  of  the  coal  mine,  whatever 
may  be  the  title  of  his  office  or  relation  to  or 
interest  in  the  business;  and,  to  charge  one 
designated  as  "superintendent"  of  a  mine  with 
violating  the  act,  it  is  necessary  to  show  that 
he  was  m  charge  of  the  mine. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  16;   Dec.  Dig.  f  18.*] 

3.  Indictment  and   Infobvation   (g   55*)  — 

AVEBUENTS— INFEBENCES. 

No  material  averment  in  a  criminal  plead- 
ing can  be  supplied  by  inference  or  intendment. 
[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  174;    Dec.  Dig. 
i  65.*] 

4.  Indictment   and   Infobmation    ({   70*)  — 
avebments— infebences. 

In  indictments  and  inftsmations  every  fact 
essential  to  constitute  the  crime  must  be  alleg- 
ed directly  and  positively,  and  no  material  mat- 
ter should  be  introduced  by  way  of  argument, 
conclusion,  or  recital. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Infonnation,  Cent  Dig.  i  192;    Dec.  Dig. 

5.  Indictment  and  Infobmation  ({  75*)  — 

AVEBMENTS— INFEBENCES. 

Allegations  in  an  indictment  or  infonnation 
by  the  use  of  the  participle  "being,"  instead  of 
the  affirmative  form  of  the  verb,  are  allowable 
in  setting  out  matter  of  inducement  in  diarg- 
ing  the  offense. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  202;  Dec.  Dig. 
§  75.*] 

6.  Masteb  and  Sebvant  (J  18*)— Relations— 
Statdtes— Violation. 

An  affidavit  charging  a  violation  of  Acts 
1907,  p.  193.  c.  121,  requiring  tbe  owner,  op- 
erator, or  other  person  in  charge  of  a  mine,  on 
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the  request  of  a  certain  number  of  employes, 
to  furnish  a  washroom,  should  in  direct  terms 
allege  that  accused  at  a  time  and  place  named 
was  in  c^rge  of  a  coal  mine,  that  a  specified 
number  of  employ te  requested  him  to  provide  a 
wa^room  for  the  emploves,  and  that  he  neg- 
lected 80  to  do.  and  failed  to  provide  any  vrash- 
room  for  the  employes. 

[Eld.  Note<— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  $  18.*J 

Appeal  from  Circuit  Cioart,  Vigo  Count?;' 
John  B.  Piety,  Judge. 

John  Hewitt  was  convicted  of  violating  the 
act  regulating  coal  mines,  and  he  appeals. 
Beveraed,  with  directlona 

McNutt,  McNutt  &  Wallace  and  Barrett  & 
Barrett,  for  appellant.  James  Bingham, 
Atty.  Gen.  (Oscar  B.  Bland,  Henry  W.  Moore, 
Alexander  6.  Cavlns,  Edward  M.  White,  and 
William  H.  Thompson,  of  counsel),  for  the 
State. 

MONTGOMEBY,  3.  Appellant  was  convict- 
ed of  violating  section  1  of  the  act  of  1907 
in  relation  to  employes  In  coal  mines  (Acts 
1907,  p.  193,  c  121).  Section  1  of  said  act 
i-eads  as  follows: 
"Coal  Mining — Wash  Houses  for  Laborers. 

"Section  1.  Be  it  enacted  by  the  General 
Assembly  of  tbe  state  of  Indiana,  that  for 
the  protection  of  the  health  of  the  employes 
hereinafter  mentioned  it  shall  be  the  duty 
of  the  owner,  operator,  lessee,  superintend- 
ent of,  or  other  person  In  diarge  of  every 
coal  mine  or  colliery,  or  other  place  where 
laborers  employed  are  surrounded  by  or  af- 
fected by  similar  conditions  as  employ^  in 
coal  mines,  at  the  request  In  wrltbig  of 
twenty  (20)  or  more  employes  of  such  mines 
or  place,  or  In  event  there  are  less  than 
twenty  (20)  men  then  employed  then  upon  the 
written  request  of  one-third  (^  of  the  num- 
ber of  employes  employed,  to  provide  a  suit- 
able wash  room  or  wash  house  for  the  use 
of  persons  employed  so  that  they  may  change 
their  clothing  before  beginning  work,  and 
wash  themselves,  and  change  their  clothing 
after  working.  That  said  building  or  room 
shall  be  a '  separate  building  or  room  from 
the  engine  or  boiler  room,  and  shall  be  main- 
tained In  good  order,  be  properly  lighted  and 
heated,  and  be  supplied  with  clean  and  warm 
water,  and  shall  be  provided  with  all  neces- 
sary facilities  for  persons  to  wash,  and  also 
provided  with  suitable  lockers  for  the  safe 
keeping  of  clothing :  Provided,  however,  that 
the  owner,  operator,  lessee,  superintendent 
of  or  other  person  in  charge  of  such  mine  or 
place  aforesaid  shall  not  be  required  to  fur- 
nish soap  or  towels." 

Section  2  prescribed  penalties  for  neglect 
or  failure  to  comply  with  the  provisions  of 
the  act,  and  for  other  offenses. 

The  body  of  tbe  affidavit  upon  which  ap- 
pellant was  tried  and  convicted  reads  as  fol- 
lows:  "Harry  Moore  swears  that  John  He- 


witt, late  of  said  county,  on  or  about  tbe 
7th  day  of  May,  A.  D.  1907,  at  said  county 
and  state  aforesaid,  be,  the  said  John  He- 
witt, being  then  and  there  and  from  said  day 
continuously  up  to  the  time  of  filing  this  af- 
fidavit, and  being  now  superintendent  of 
Lost  Creek  mine,  a  coal  mine  where  persons 
were  then  and  there,  and  have  been  contin- 
uously since  said  date,  and  are  now,  employ- 
ed, situate  in  said  county  and  state  afore- 
said, and  he,  the  said  John  Hewitt,  as  said 
superintendent  being  then  and  there  request- 
ed In  writing  by  more .  than  twenty  of  the 
employes  of  said  Lost  Creek  coal  mine  to 
provide  suitable  washroom  or  washhouse  for 
the  use  of  persons  there  employed  at  said 
Lost  Creek  mine.  In  compliance  with  the 
laws  of  the  state  of  Indiana,  did  then  and 
there  and  has  ever  since,  and  does  now  un- 
lawfully, neglect,  fall  and  refuse  to  provide 
such  suitable  washroom  or  washhouse  for 
the  use  of  persons  there  employed  at  said 
Lost  Creek  coal  mine,  and  did  then  and  there 
and  has  ever  since  and  does  now  unlawfully 
neglect,  fall  and  refuse  to  provide  such  8uit> 
able  washroom  or  washhouse.  Contrary  to 
the  form  of  the  statute  in  such  cases  made 
and  provided,  and  against  tbe  peace  and  Alg- 
nlty  of  the  state  of  Indiana.    Harry  Moore." 

The  sufllciency  of  this  affidavit  was  chal- 
lenged by  motions  to  quash  and  In  arrest 
of  judgment  in  the  trial  court,  and  the  over- 
ruling of  these  motions  has  been  assigned  as 
error  upon  appeal. 

The  decision  of  the  learned  trial'  judge 
appears  to  have  been  based  upon  the  validity 
of  the  act,  rather  than  the  form  and  sub- 
stance of  the  charge.  Counsel  have  ably  dis- 
cussed the  constitutional  question  Involved, 
but  it  is  a  familiar  principle  that  courts 
will  not  pass  upon  constitutional  questions 
unless  necessarily  required  to  do  so  in  dis- 
posing of  the  particular  case. 

This  affidavit,  in  our  opinion.  Is  so  defec- 
tive upon  its  face  as  to  necessitate  a  revers- 
al of  the  cause,  without  a  consideration  of 
the  validity  of  the  statute  upon  which  It  is 
based.  The  statute  Imposes  the  duty  of  pro- 
viding a  washroom  or  washhouse  for  em- 
ployes, upon  the  owner,  operator,  lessee,  su- 
perintendent, or  other  person  In  charge  of 
any  mine  or  colliery,  upon  request  of  a  cer- 
tain number  of  employes.  It  Is  clear  that 
this  act  Is  directed  against  the  person  in 
charge  of  any  mine,  whatever  may  be  the 
title  of  his  office  or  other  relation  to  or  In- 
terest m  the  business.  Appellant  is  In  no 
manner  alleged  to  have  been  in  charge  of  the 
coal  mine  in  question  at  the  time  request  was 
made  for  washroom  accommodations,  except 
as  that  fact  may  be  Implied  from  the  title 
of  his  office.  The  title  of  an  officer  or  em- 
ploye will  not  ordinarily  determine  with  ac- 
curacy his  powers  and  duties,  and  It  may 
frequently  happen  that  the  owner  or  lessee 
of  property  is  out  of  possession.    In  our  view 


•For  otber  cun  te«  tame  topic  and  lecUoB  NUMBER  In  Dec.  *  Am.  Dlgi.  1907  to  data,  A  Keportar  Indaxei 


Digitized  by  VjOOQ  IC 


InA) 


STEBLINQ  T.  FRICK. 


m 


of  this  statat*  It  la  material  to  show  tliat  the 
accused  was  in  charge  of  the  mine  at  the 
Ume  of  committing  the  aUoged  ofTense^  and 
■D  mat«lal  avecment  in  criminal  pleading 
can  be  supplied  by  inference  or  intendment 
Baring  elected  to  designate  aroellant's  ti- 
tle, the  allegation  should  hare  been  that  ap- 
pellant was  then  and  there  the  superintend- 
ent and  in  chatge  of  Ix>st  Creek  mine,  etc 
The  absence  of  a  proper  arerment  showing 
appellant's  charge  of  the  mine  is  fatal  to 
the  sufficiency  of  the  affldarit  Gillett's  Crim. 
Lew,  }  719.  It  is  a  familiar  principle  of 
pleading  that  la  indictments  and  informa- 
tions erery  fact  necessary  to  constitute  the 
crime  charged  must  be  directly  and  posttlve- 
ly  alleged,  and  no  material  matter  should 
be  Introduced  wholly  by  way  of  argument, 
condualoD,  or  recital.  22  Cyc,  and  cases  cit- 
ed ;  Terre  Haute,  eta,  Co.  ▼.  State,  169  Ind. 
242.  82  N.  B.  81 ;  SUte  T.  Metsker,  189  Ind. 
665,  83  N.  B.  241. 

The  affldaTlt  in  this  case  must  be  quashed 
upon  the  ground  above  stated,  but  we  deem 
it  proper  to  express  our  disapproral  in  other 
req>ects.  It  will  be  noted  that  the  greater 
portion  of  the  allegations  of  the  affidavit 
are  made  by  the  use  of  the  participle  "be- 
ing," instead  of  using  the  affirmative  and  de- 
clarative form  of -the  verb.  This  form  of 
expression  is  allowable  in  setting  out  matter 
of  inducement  in  charging  a  criminal  offense, 
tat  when  used  in  alleging  issnable  facts,  if 
tolerated  at  all,  has  been  invariably  criticis- 
ed and  disapproved.  State  v.  Trueblood,  25 
Ind.  App.  437,  S7  N.  B.  976;  People  v.  Pig- 
gott,  126  CaL  609,  69  Pac.  31;  Shanks  v. 
State,  51  Hiss.  464.  See,  also,  State  v.  Dun- 
ning. 83  Me.  178,  22  AtL  109;  State  ▼.  Man- 
ley,  107  Mo.  364,  17  &  W.  800;  State  T. 
Bloor,  20  Mont.  674,  52  Pac.  611. 

If  we  concede  that  it  was  proper  to  charge 
In  the  affidavit,  as  was  done,  that  appellant 
"being"  then  and  there  superintendent,  etc., 
as  in  the  nature  of  Inducement  to  bring  him 
within  the  class  upon  whom  the  prescribed 
duty  was  Imposed,  yet  we  think  the  expres- 
sion "being  requested,"  etc  was  a  mere  re- 
cital and  not  sufficient  The  fact  should 
have  been  directly  and  affirmatively  charged 
that  20  of  such  employ&i  in  writing  request- 
ed appellant  to  provide  a  washroom  for  the 
use  of  persons  employed  in  said  mine.  Good 
pleading  would  require  the  allegations  of 
the  affidavit  to  be  in  direct  terms,  and  the 
charge  to  be,  in  snbstance,  that  at  the  time 
and  place  named.  Lost  Creek  mine  was  a 
coal  mine  then  and  there  situate,  in  which 
persons  were  then,  and  continuously  since 
have  been  and  now  are,  employed,  and  that 
ai^pellant  Hewitt  was  then  and  there  super- 
intendent and  in  charge  of  said  mine,  and 
that  20  at  the  employes  of  said  mine  then 
and  there  la  writing  requested  said  Hewitt 
while  superintendent  and  in  charge  of  said 
mine,  to  provide  a  washroom  or  washhouse 


for  the  use  of  persons  employed  In  said 
mine,  and  that  said  Hewitt  being  superin- 
tendent and  in  charge  of  said  mine  as  afore- 
said, and  having  been  requested  as  aforesaid, 
did  dien  and  there  unlawfully  neglect  fail, 
and  refuse  to  provide  a  suitable  washroom  or 
washhouse,  or  any  washroom  or  wastihonss 
whatever,  for  the  use  of  persons  employed 
in  said  mine,  and  ever  since  said  date  to  the 
present  has  unlawfully  refused,  neglected, 
and  wholly  failed  to  provide  any  washroom 
or  washhouse  tor  the  use  of  persons  employ- 
ed in  said  mine,  contrary  to  the  form  of  the 
statute,  etc. 

For  the  reasons  indicated,  the  affidavit 
should  have  been  quashed. 

The  Judgment  is  reversed,  with  directions 
to  sustain  aiq>ellant's  motion  to  quash  the 
affidavit 

an  Ind.  TU) 
STBBLINO  ▼.  rBICE  et  al.>  (No.  21,168.) 
(Supreme  Court  of  Indiana.     N«v.  24,  1908.) 

1.  HiOHWATs  ({  42*)— Pbockedinob  to  Bstab- 
usH— PuBuo  UTii,rrT— BvinEHc»— Mat«bi- 
Ai.iTr. 

On  an  iMne  as  to  the  public  ntiUtv  of  a 
proposed  highway,  it  was  proper  to  ezelnde  a 
questiOD  as  to  how  much  it  would  cost  to  "males 
a  good  road  through  the  timber,"  sinoa  It  call- 
ed for  aif  indefinite  answer,  and  since  witness 
had  testified  to  the  cost  of  putting  the  road  in 
aach  passable  condition  am  would  be  required  of 
the  roed  district  which  was  as  <ar  as  the  in- 
quiiy  was  material. 

{Ei.  Note.— For  other  eases,  see  Highways, 
Cent  Dig.  I  1S3;   Dec  Dig.  {  JQ.*] 

2.  HlORWATS  (i  42*)— PaoCXEDINOS  TO  BSTAB- 
IISH  —  PVBUO  UTlLrrT  —  BviDKsroi  —  Ma- 
TKBIAI.ITT. 

On  an  Issue  aa  to  the  pablic.atilitv  of  a  pro- 
posed highway,  it  is  proper  to  consider  the  !<► 
cation  of  established  ways,  their  proximity  to 
the  proposed  road  and  their  accessibility,  bnt 
not  the  number  ot  miles  of  highway  in  tlia 
township,  the  amount  of  taxalde  pnmierty,  the 
rate  of  road  taxation,  the  amount  M  the  road 
fund,  nor  the  number  of  road  hands  in  the  dte- 
trict. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  1S2-136;    Dee.  Dig.  {  ^*] 

8:  WrnrassM  ({  248*)  — BzAitniATtoir— An- 

BWBBS— RkSPONSIVBNESS. 

On  an  Issue  aa  to  the  pul^ic  utility  of  a 
proposed  highway,  a  witness  was  asked:  "The 
other  conditions  surronnding  tills,  going  to 
show  whether  this  road  is  of  public  utility,  yioo 
don't  know,  do  too,  these  other  conditions,  ex- 
cept as  aloDg  the  line  of  the  road  yon  don't 
know  anything  aboutT*  Beli,  that  the  an- 
swer, "It  looked  like  the  road  would  be  of  pub- 
lic utility,"  could  not  be  exdnded  as  not  ro- 
qwnsive. 


[Bd.   Note.— For  other  cases,  see  Witni 
Cent  Dig.  f{  861-863;   Dee.  Dig.  |  248.*] 

4.  Tbiai.  (I  296*)— Inasaxronovs— Connauo- 

TION  AS  A  WHOUi. 

Instructions  must  be  considered  together, 
and,  if  as  a  whole  they  eoR«ctly  state  the  law, 
that  one  or  more  considered  apart  api>ear  in- 
adequate will  not  be  deemed  reversible  error. 

[Bd.  Note.— For  other  cases,  see  Trial,  Osnt 
Dig.  S  703;    Dec.  Dig.  »  296.*] 
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5.  HlORWAT*  (I  42*)  — PsocnDUfos  TO  £!■• 
TABUSH— iNSTRUOnONB— PnBUO  Utilitt. 

An  inatructlcm  in  a  proceeding  to  establish 
a  highway  that,  in  deadins  the  question  of 
paUic  ntifity,  the  jniy  shoald  determine  wheth- 
er the  road  would  be  a  "useful"  load,  and  that 
if  its  usefulness  would  exceed  its  cost  the  Jury 
should  find  for  the  petitioners,  was  not  error 
as  tending  to  lead  the  jury  to  believe  that,  if 
the  load  would  be  uaefid  to  one  citisen  or  to  & 
Knall  number,  the  finding  should  be  for  the  ex- 
istence of  public  utility  regardless  of  public  in- 
terest, in  Tiew  of  other  instructions  that  mere 
private  convenience  m:  private  utility  falls  short 
of  public  atilit7,  and  that  in  determining  the 
question  the  jury  should  consider  whether  the 
public  was  already  supplied  with  sufficient  high- 
ways in  the  neighborhood  leading  to  towns,  and 
iHiether  the  proi>osed  road  would  be  convenient 
to  a  few  persons  only,  etc 

[Ed.  N«te.— For  other  cases,  see  Highways, 
Cent.  Dig.  H  132-186;    Dec.  big.  |  42.*] 

6.  HiOHWATS  (J  42*)— Peocebdings  to  Es- 
tablish—I  NSTBTJCnONS. 

An  instruction,  in  a  proceeding  to  estab- 
lish a  highway,  that  if  the  benefits  to  land  were 
equal  to  or  greater  than  the  damages  by  the  con- 
struction the  jury  should  find  against  remon- 
strant on  the  question  of  damage,  was  not  ei> 
Tor  as  precluding  consideration  of  the  cost  of 
removing  and  rebuilding  fences,  where  the  jury 
were  directed  to  determine  the  amount  of  re- 
monstrant's damages  through  the  facts  alleged 
tat  his  remonstrance,  one  item  of  remonstrance 
being  that  it  would  be  necessary  to  build  and 
maimtain  a  specified  amount  of  fence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
CJent  Dig.  H  132-136;    Dec.  Dig.  §  •42.*] 

Appeal  from  ClrcTiIt  Court,  Carroll  Conn- 
ty ;  James  P.  Wason,  Judge. 

Wesley  A.  Prick  and  others,  county  com- 
missioners, having  established  a  highway, 
James  P.  Sterling,  a  remonstrator,  appealed 
to  the  circuit  court,  whence  be  appeals  from 
a  judgment  for  the  commissioners.    Affirmed. 

John  H.  Gould  and  Edward  E.  Prultt,  for 
appellant    Boyd  &  Jnllen,  for  appellees. 

HADLEY,  J.  In  a  proceeding  to  es- 
tablish a  new  highway  in  Carroll  county, 
viewers  reported  that  the  proposed  road 
would  be  of  public  utility,  whereupon  appel- 
lant and  others  filed  a  remonstrance  against 
the  pnblic  utility.  Reviewers  were  appoint- 
ed, and,  they  having  reported  adversely  to 
the  remonstrators,  the  board  of  commission- 
ers entered  an  order  establishing  the  high- 
way as  prayed.  Appellant,  alone,  appealed 
to  the  circuit  court.  In  the  latter  court,  the 
Jury  returned  a  verdict  for  appellees,  and, 
appellant's  motion  for  a  new  trial  having 
been  overruled,  he  appeals. 

Daring  the  progress  of  the  trial,  appel- 
lant, in  the  direct  examination  of  his  wit- 
ness, Sterling,  inquired  "how  much  would  it 
cost  to  put  the  proposed  highway  simply 
through  the  woods,  In  a  passable  condition?" 
The  witness  answered  that  it  would  cost  not 
less  than  $200  to  put  It  through  the  woods; 
that  Is,  to  do  such  work  on  it  as  the  road 
district  would  do,  not  counting  a  removal 
of  the  timber  that  the  landowners  would  be 


expected  to  do.  He,  alao,  In  answer  to  the 
question,  "What  would  be  necessary,  to  make 
it  a  good  passable  road  through  the  timber?" 
stated  that  It  would  require  a  removal  of 
all  the  timber,  drainage,  and  a  grade  that 
would  take  the  water  off  the  roadway.  Ap- 
I>ellant  then  propounded  to  the  witness  the 
following  question:  "How  much  would  It 
cost  to  make  a  good  road  through  the  tim- 
ber?" The  ruling  of  the  court.  In  excluding 
the  answer  to  this  question,  presents  the  first 
question  we  are  called  upon  to  decide. 

The  cost  of  a  good  road  would  depend  on 
the  kind  of  a  good  road  that  was  meant, 
whether  only  a  well-cleared  road,  or  simply 
well-graded,  or  graded  and  graveled,  as  are 
the  roads  with  which  the  proposed  highway 
connects  at  both  ends.  The  question  called 
for  an  Indefinite  answer  that  would  have 
been  of  no  assistance  to  the  jury.  Besidesi 
the  witness  had  previously  testified  as  to  the 
cost  necessary  to  put  the  road  in  sudi  pass- 
able condition  as  would  be  required  of  the 
road  district.  That  was  as  far  as  the  Inquiry 
was  material.  If  the  public  later  on  shall 
want  a  better  road  than  the  law  requires  the 
road  district  to  furnish,  resort  may  be  had 
to  special  proceedings.  The  answer  was 
properly  excluded. 

Answers  were  excluded  to  the  following 
questions  propounded  by  appellant  to  his  wit- 
ness: "How  many  miles  of  public  highway 
are  there,  at  this  time,  in  Jackson  township?" 
"What  Is  the  amount  of  taxable  property  in 
Jackson  township  subject  to  road  taxes?" 
"What  Is  the  rate  of  taxation  for  road  pur- 
poses in  Jackson  township?"  "What  is  the 
amount  of  the  road  fund  fof'  Jackson  town- 
ship for  the  year  1907?"  "How  many  male 
persons  are  there  In  road  district  No.  3,  of 
Jackson  township,  liable  to  work  on  the 
public  hlghwa.vs?"  No  matter  what  the  an- 
swer might  have  been  to  any  or  all  the  fore- 
going interrogatories,  no  light  would  have 
been  thrown  upon  the  question  of  public 
utility  of  the  proposed  highway.  There  may 
be  ever  so  many  miles  of  highway  In  a 
township,  yet  If  not  distributed  In  such  a 
way  as  to  furnish  the  public  a  reasonable 
route  of  travel  to  the  county  seat,  to  the  mar- 
kets, to  church,  and  such  other  places  as 
citizens  usually  need  and  desire  to  frequent- 
ly visit,  additional  highways  may  be  estab- 
lished. Because  some  parts  of  the  township 
may  have  more  roads  than  they  need.  Is  no 
reason  why  another  part  should  hare  less 
than  It  needs.  In  determining  the  question 
of  public  utility  (among  a  number  of  other 
facts),  It  is  proper  enough  to  consider  the  lo- 
cation of  established  ways — their  proximity 
to  the  proposed  new  one,  and  their  accessibil- 
ity to  the  Inhabitants;  but  the  number  of 
miles  in  the  township,  the  taxable  property, 
the  rate  of  taxation,  the  amount  of  the  road 
fund,  and  number  of  road  hands  in  the  dis- 
trict, do  not  In  any  way  affect  the  question 


•For  other  eases  ■««  same  topic  and  section  NCHBBR  in  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


tnd.) 


8TEBLIKG  t.  FBICK. 


67 


of  utility  to  a  communitj  not  reasonably 
proTided.  The  exclusion  of  answers  to  the 
aboye  questions  was  not. error.  Opp  t.  Tim- 
mons,  149  Ind.  236,  48  N.  E.  1028;  Speck  T. 
Kenoyer,  164  Ind.  431,  73  N.  E.  896. 

One  of  the  controlling  inquiries  in  sudi 
cases  Is,  do  the  people  need  the  road?  and  is 
the  need  sufficiently  urgent  to  Justify  the 
cost?  In  the  cross-examination,  a  witness 
had  testified  that  he  had  viewed  the  proposed 
way  from  one  end  to  the  other,  and  had  spok- 
en concerning  the  physical  condition  of  the 
route;  whereupon,  appellant's  attorneys  pro« 
pounded  the  following  interrogatory:  "The 
other  conditions  surrounding  this,  going  to 
show  whether  this  road  is  of  public  utility, 
yon  don't  know,  do  you,  these  other  condi- 
tions, except  as  along  the  line  of  the  road 
yon  don't  know  anything  about?"  To  this 
question,  the  witness  answered,  "It  looked 
like  the  road  would  be  of  public  utility." 
Tbe  court  overruled  appellant's  motion  to 
strike  out  the  answer  as  not  responsive. 
Jnst  what  answer  counsel  expected,  or  that 
should  be  regarded  as  responsive  to  the  ques- 
tion as  put,  is  not  clear,  and  we  are  unwill- 
ing to  disturb  the  Judgment  of  the  court, 
whose  opportunity  for  arriving  at  a  correct 
understanding  of  the  question  was  better 
than  ours. 

Appellant  afisalls  the  fourth  instruction 
given  to  the  Jury  on  the  court's  own  motion. 
It  was  to  the  effect  that,  in  deciding  the 
question  of  public  utility,  the  Jury  should 
determine,  from  the  evidence  given  relative 
to  that  issue,  whether  the  proposed  road,  If 
established,  would,  or  would  not,  be  a  use- 
ful road,  and  if  the  finding  should  be  that 
the  road  would  l>e  useful,  and  that  such  use- 
fulness shall  be  to  a  greater  degree  than  the 
cost  of  the  road,  then  the  finding  on  the  ques- 
tion of  public  utility  should  be  for  the  petl< 
tioners.  Bat  on  the  other  band,  if  the  finding 
should  be  that  the  cost  of  the  road  would  be 
as  great,  or  greater,  than  the  value  of  the 
benefits  derived  from  the  established  road, 
then  the  finding  should  be  for  the  remonstra- 
tor.  Appellant  argues  that  the  term  "use- 
ful," as  used  In  the  instruction,  is,  properly, 
as  applicable  to  the  private  citizen  as  to  the 
public,  and  that  the  vice  of  the  instruction 
lies  in  its  natural  tendency  to  lead  the  Jury 
to  believe  that  if  th^  found  that  the  pro- 
posed road  would  be  useful  to  a  citizen,  or 
to  a  very  small  number  of  citizens,  and  that 
the  usefulness  to  them,  as  individuals,  would 
exceed  the  cost  of  the  road,  the  finding 
shonld  be  for  the  existence  of  public  utility, 
witbout  reference  to  its  effect  upon  public 
interests.  Standing  alone,  the  Instruction 
would  be  too  narrow  and  Indefinite  in  this 
respect;  but  it  is  a  familiar  rule  that  in- 
structions must  be  considered  with  reference 
to  each  other,  and  as  a  body,,  and  if,  as  a 
wb<de,  they  correctly  state  the  law,  it  will 
not  be  deemed  reversible  error  if  one  or 
tBOie,  considered  apart  and  of  themselves. 


appear  inadequate.  Eacock  ▼.  State,  169 
Ind.  488,  502,  82  N.  B.  1039;  Rains  v.  State, 
152  Ind.  69,  72,  52  N.  E.  450. 

As  touching  the  same  point,  the  court  In 
other  instructions,  notably  in  No.  7,  given 
upon  the  request  of  appellant,  directed  the 
Jury  "that,  as  contradistinguished  from  pub- 
lic utility,  mere  private  convenience  or  pri- 
vate utility  alone  falls  short  of  what  the 
law  recognizes  as  of  public  utility.  And,  in 
the  solution  of  the  question  here  as  to  the 
alleged  public  utility  of  the  proposed  high- 
way. It  win  be  proper  for  you  to  consider 
the  following  questions :  Would  the  proposed 
road  lead  to  any  market  place,  town,  post 
office,  church,  or  school?  Would  the  cost  of 
building  and  keeping  in  repair  a  bridge  and 
culverts  on  the  road,  if  necessary  to  the  road, 
and  the  cost  of  putting  the  road  in  a  pass- 
able condition,  exceed  any  benefits  the  road 
might  be  to  the  public?  Is  the  public  now 
supplied  with  sufficient  other  public  high- 
ways in  the  neighborhood,  leading  to  towns, 
market  places,  post  offices,  schools,  and 
churches?  Would  the  proposed  road  only  be 
a  convenience  to  a  very  few  persons  who 
already  have  a  private  way  or  ways  to  pub- 
lic highways  or  roads?  If,  upon  a  careful 
consideration  of  these  questions,  you  are 
not  convinced  by  a  fair  prepondersmce  of  the 
evidence  that  the  proposed  road  would  be  of 
public  atility,  then  it  will  be  your  duty  to 
find  and  return  a  verdict  for  the  remonstra- 
tor."  At  least  two  other  instructions.  In  like 
vein  and  effect,  were  given,  and  we  do  not 
see  how  the  jury  could  have  been  misled  by 
the  instructions,  as  a  whole,  into  believing 
that  It  was  proper  to  ground  public  utility 
upon  private  benefits. 

Further  complaint  is  made  of  the  follow- 
ing language  used  by  the  court  In  the  sixth 
instruction  given :  "And  if  you  find  from  the 
evidence  upon  this  subject  that  the  benefits 
to  said  land  are  equal  to,  or  are  greater  than, 
the  damages  to  said  land  by  the  construction 
of  said  road,  then  you  should  find  against 
the  remonstrant  on  the  question  of  damages." 
"It  shuts  the  door,"  appellant  avers,  "to  any 
consideration  whatever  of  the  cost  of  remov> 
ing  and  rebuilding  fences."  There  is  no  force 
in  this  complaint  when  the  body  of  the  In- 
structions is  considered. 

In  his  eighth  instruction,  the  court  direct- 
ed the  Jury  that  they  must  determine,  from 
a  consideration  of  all  the  evidence,  the 
amount  of  appellant's  damages  "by  reason 
of  the  facts  alleged  in  his  remonstrance,"  and 
one  item  of  the  remonstrance  is  "that  it 
will  be  necessary  to  build  and  maintain  three 
hundred  and  sixty  rods  of  fence  where  there 
is  now  no  necessity  for  any."  There  are 
many  other  exceptions  reserved  relating  to 
the  instruction  and  the  introduction  of  the 
evidence,  but  no  other  Is  urged,  and  we  have 
been  unable,  upon  examination,  to  find  in 
them  any  prejudicial  error. 

Judgment  affirmed. 
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STATE  ».   WirXETT.     (No.  21^7.) 
(Supreme  Oonrt  of  Indiana.     Nov.  24,  1908.) 

1.  iNSUSAncK  (S  S2*)— INSUKANCE  CoiIPAIflKS 

—"Stock  Irsubakck  Company." 

A  "stock  insDrance  company"  is  one  where- 
in the  stodcholders  contribute  all  th«  capital, 
pay  the  losses,  and  take  the  profits. 

[Eld.  Mote. — ^For  other  cases,  see  Insurance, 
Dec  Dig.  S  32.»] 

2.  iNSUBAKoa  ({  52*)— Inbubastcb  Coicfaries 
— "MuTDAi.  Insubanck  Company." 

A  "mntnal  insurance  company"  ia  one 
wherein  the  members  constitute  both  the  insur- 
ers and  the  insured,  where  the  members  all 
contribute  by  assessments  to  the  creation  of  a 
fund  from  which  all  loses  and  liabilities  are 
paid,  and  wherein  the  profits  are  divided  amons 
themselves  in  proportion  to  their  interests. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Gent.  Die  {  64;    Dec.  Dig.  I  62.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4850.] 

s.  inbtjbanck  (s  32*)— insttbancx  comparus 
—"Mixed  Inbdeawce  Ookpanies." 

"Mixed    insurance    companies"    are    those 

which  embody  the  characteristics  of  both  stock 

and  mutual  companies. 
[Ed.   Note. — For  other  cases,  see  Insurance, 

Dec.  Dig.  f  32.*] 

4.  iNBUBANcx  a  124*)— Natobx  ot  Contbact 
— Indemnity- "Ihsubanob  Contbact." 

Contracts  of  insurance  companies  with 
those  Insured  are  plain  indemnity  contracts,  by 
which  one  party  agrees  for  a  stipulated  sum  to 
assume  some  risk  borne  by  the  otner  party,  and, 
if  the  apprehended  Iocs  oeenra,  to  fully  i«im- 
bnise  the  loser,  or  to  the  extent  agreed  upon  in 
the  contract  (dting  Words  and  Phrases,  vol.  4, 
pp.  36r*-3677). 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  17^178;   Dec.  Dig.  S  124.*] 

5.  Insubahcb  ({  124*)— CoinsAor  to  Fcbnibh 

BT7BIAI,. 

A  contract  founded  upon  a  legal  considera- 
tion, whereby  the  obligor  agrees  to  furnish  the 
obligee  or  one  of  the  obligee's  near  relatives  with 
a  burial  reasonably  worth  a  fixed  sum,  is  a 
valid  Indemnity  contract. 

[EU.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |{  172-178;    Dec.  Dig.  S  124.*] 

6.  iRsmtAiroK  (}  124*)  —  "iNsnBANOB  COR- 
tbact'  ' — N  atubi. 

An  "insurance  contract"  is  one  whereby, 
for  an  agreed  premium,  one  party  undertakes  to 
compensate  the  other  for  loss  on  a  specified  sub- 
ject, by  specific  perils. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  17:^-178;    Dec.  Dig.  i  124.*] 

7.  iNBtnARCB  ({  124*)— "Lux  ard  Aooidknt 
Insubarob." 

"Life  and  accident  insurance"  is  a  contract 
whereby  one,  for  a  stipulated  consideration, 
agrees  to  indemnify  another  against  injuries  by 
accident  or  death. 

[E^.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  «  172-178;   Dec.  Dig.  t  124.*] 

8.  IHSITBANCE    (§.  124*)— "LxlTB   INBURANCK"— 

Contbact  to  Fubnish  BubiaZi— Statutobt 

PBO  VISIONS. 

The  object  of  an  association  was  to  furnish 
each  of  ^ts  members  at  death  a  specific  sum  for 
application  to  his  funeral  expenses,  by  a  sys- 
tem of  mutual  contribution;  the  members  at 
the  death  of  any  member  paying  death  assess- 
ments. It  employed  agents  to  solicit  business 
from  the  general  public  and  was  not  founded 
on  principles  of  pnilanthropy.     Held,  that  its 


contracts  with  its  members  oonstitnted  "life 
insurance."  within  Bums'  Ann.  St  1906,  |. 
4713.  forbidding  the  talcing  of  an  application 
for  insurance  upon  the  life  of  any  person  in 
the  state  in  favor  of  a  person  not  having  a  bona 
fide  insurable  interest  in  the  life  of  insured,  or 
who  is  not  related  to  him  within  a  certain  de- 
gree. 

[Ed.  Note. — For  other  cases,  see  Insurances 
Cent  Dg.  H  172-178;    Dec  Dig.  }  124.* 

For  other  definitions,  see  Words  and  Phrases,, 
vol.  6,  p.  4164^1561   vol.  8,  p.  7707.] 

9.  WOBDS  AND  Phbasks— "Bbreficiabt." 

A  "beneficiary"  is  defined  as  one  who  re^ 
oeives  a  benefit  or  advantage :  a  person  to  whom 
a  policy  of  insurance  effected  is  payable  (citing 
Words  and  Phrases,  vol.  1,  p.  7o0), 

10.  INSUBANCIC    (J    156*)  — Cortbaoi  — COR- 

8TBTJCTI0N— BENEWCIABT. 

The  contracts  of  insurance,  whereby  an  a^ 
sociation  agreed  to  furnish  funds  for  the  burial 
of  its  members,  provided  that  a  member  should 
pay  a  sum  upon  eveiy  death  In  the  member- 
ship occurring  before  his  own,  and  in  considera<- 
tlon  thereof,  upon  his  death,  the  association 
would  pay  a  specified  firm  of  undertakers  a 
sum  for  burial  goods  and  service  for  his  funeral. 
The  association's  by-laws  provided  that  the  firm 
of  undertakers,  their  heirs  and  assigns,  should 
furnish  all  burial  supplies  and  services,  and 
that  the  association  should  pay  them  the  full 
amount  of  the  benefits  accruing  under  the  eon- 
tracts,  and  no  part  to  the  membera*  tarviv- 
ing  relatives  ajid  friends  as  death  benefits. 
Held,  that  the  firm  of  undertaken  was  sole 
beneficiary  under  the  contract 

[Ed.  Note.— For  other  cases,, see  Insnranoew 
Dec  Dig.  i  156.*] 

11.  iRStJBARCB  (1 116*)  —  Lm  Inbubarob  — 
"INSUBABLB  IRTEBEST." 

A  person  has  an  insurable  interest  in  the 
life  of  another,  where  there  is  a  reasonable 
probability  that  he  will  gain  by  the  latter's  re- 
maining alive  or  lose  by  his  death  (quotinc 
Worda  and  Phrases,  vol.  4,  p.  8672). 

[Ed.  Note. — ^For  other  cases,  see  Insuranoe^ 
Cent  Dig.  If  158-162 ;   Dec  Dig.  i  116.*] 

12.  iRsmsANCE  ({  116*)— Lira  iRBxniAROB— In- 

BUBABLE  INTEBEBT. 

Hie  official  undertakers  of  an  association, 
whose  business  was  to  insure  to  each  of  its  mem- 
bere  a  sum  to  defray  his  funeral  expenses,  and 
who  through  the  profits  they  received  from  the 
sale  of  supplies  were  the  sole  beneficiaries  under 
the  contracts  between  the  association  and  its 
members,  had  no  insurable  interest  in  the  mem* 
bers'  lives. 

[Eld.  Note. — ^For  other  cases,  see  InsuranoSk 
Cent  Dig.  H  168-162;    Dec  Dig.  f  116.*] 

13.  Irsubancx  (i  127*)  — Lira  Inbdbance  — 
Medical  Examinatior  or  Applicart  — 
Statctoby  Pbovibiors. 

The  contract  between  the  assodatiMi  and  a 
member  being  life  insurance,  the  Issuance  ther*> 
of  without  the  member  having  satisfactorily 
passed  a  medical  examination  by  an  authorized 

thysidan  would  violate  the  express  provisions  of 
turns'  Ann.  St  1908,  |  4713.  i 

[Ed.  Note.— J'or  other  cases,  see  Insurance, 
Dec.  Dig.  i  IZr.*]  I 

Appeal  from  Olrcnlt  Court,  Hancock  Couo-     . 
ty;    B.  L.  Mason,  Judge.  , 

Matt  WUIett  was  charged  wltb  writing  •  | 
policy  of  insurance  in  vliriatlon  of  Bnm^ 
Ann.  St  1908, 1  4718.  A  motion  to  qaash  the  I 
indictment  was  sustained,  and  the  State  ap-  j 
peals.  Beversed  and  remanded,  with  tnstruo>  -  I 
tlons  to  overmle  the  motion. 


•Cor  other  cues  ue  same  topic  and  section  NVUBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  RaportsT  Indezss 
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Chaa.  li.  TIndall,  James  BlDgham,  E.  M. 
Wblte,  H.  M.  Dowling,  and  A.  O.  CaTins,  for 
the  State.    Felt  ft  Bulford,  for  appellee. 

HADLEY,  J.  The  prosecuting  attorney 
filed  an  affidavit  charging  appellee  with  writ- 
ing a  policy  of  Insnrance  in  violation  of  sec- 
tion 4713,  Bams'  Ann.  St  1008  '  (section 
48Mnl,  Bums'  Ann.  St  1901).  Appellee's  mo- 
tion to  quash  the  affidavit  was  sustained, 
and  the  state  appeals. 

The  first  count  of  the  affidavit  stated,  in 
snbstance,  that  the  appellee,  on  the  10th  day 
of  December,  1907,  knowingly  and  unlawfully 
wrote  a  policy  of  insurance  upon  the  life  of 
one  Davis,  who  was  then  and  there  an  in- 
dlTtdual  in  the  state  of  Indiana;   the  polioy 
reading  as  follows:     "No.  8539.    Greenfield, 
Ind.,  Dec.  10.  1907.    This  is  to  certify  that 
Charles  O.  Davis,  who  was  bom  on  the  Ist 
day  of  July,  1867,  is  entitled  to  membership 
in  the  Greenfield  Mutual  Bnrial  Association, 
and  entitled  to  all  the  benefits  as  a  member 
of  said  association,  in  accordance  with  the 
by-laws  thereof.    M.  T.  Smith,  President    At- 
test:   Oak  8.  Morrison,  Secretary."    The  af- 
fidavit then  sets  out  the  by-laws  of  the  Green- 
field Mutual  Burial  Association,  which  state 
that  the  object  of  the  association  is  to  pro- 
vide a  plan  for  the  payment  of  funeral  ex- 
penses for  the  members  thereof,  which  plan 
consists  of  the  payment  by  assessment,  -  of 
funeral  expenses  to  the  amount  of  $75  for 
each  member  10  years  of  age  or  over,  and 
fSlJBO  for  each  member  under  10  years  of 
age.    Any  person  in  good  health,  between  the 
ages  of  1  year  and  70  years,  may  become 
members  by  paying  an  initiation  fee  of  10 
cents  if  over  10  years  of  age,  and  6  cents 
If  nnder  10  years  of  age.    The  officers  shall 
consist  of  president  vice  president,  secretary, 
and  treasurer,  the  duties  of  the  last  two  to 
be  performed  tiy  the  same  person,  and  these 
three  shall  constitute  a  "board  of  control" 
and  have  full  power  to  direct  the  affairs  of 
the  association.    These  officers  are  to  be  dect- 
ed  annually,  if  necessary,  and  the  various 
adult   meml>ers    are   each    given   one    vote. 
When  a  member  dies,  if  over  10  years  of 
age,  every  meml>er  over  10  years-  old  shall 
be  assessed  and  pay  11  cents;    10  cents  of 
this  being  used  as  "foneral  expenses,"  and  1 
cent  t>eiDg  used  for  "paying  for  collections." 
All  members  under  10  years  old  and  over  6 
years  old  must  pay  6  cents,  all  of  which  Is 
to  go  for  "funeral  expenses."    It  a  member 
nitd^  10  years  of  age  dies,  each  meml>er 
over  10  years  of  age  shall  pay  6  cents,  5  cents 
of  wblch  to  go  to  pay  "funeral  expenses,"  and 
1  cent  "for  collections,"  and  members  under 
10  years  shall  pay  S  cents  each,  all  of  which 
is  to  be  osed  for  "funeral  expenses."    Fail- 
nre  to  pay  any  snch  assessment  for  SO  days 
forfeited  the  membership  and  all  previous 
payments.    In  case  the  membership  becomes 
so  rednced  that  the  benefits  promised  in  the 
by-laws  cannot  be  paid,  only  such  benefits 
are  to  be  famished  as  the  above  assessments 


would  "Justify."  It  there  abonid  be  an  ex- 
cess of  revenue  from  the  assessments,  such 
excess  shall  be  paid  Into  the  treasury,  to  be 
applied  on  future  benefits  as  the  necessity 
therefor  may  arise.  A  member  removing  to 
such  a  distance  as  to  render  the  services  of 
the  "association's  undertaker"  impracticable 
must  notify  the  "association's  undertaker"  of 
snch  removal,  and  give  the  name  of  an  un- 
dertaker preferred  at  the  new  place  of  resi- 
dence. Failure  to  do  so  forfeited  all  rights 
in  the  association.  No  salary  shall  be  paid 
to  any  officer.  The  initiation  fees  shall  be 
paid  into  an  "expense  fund,"  for  the  "«• 
penses  of  organizing  the  associatirat — and  such 
subsequent  expenses  as  may  be  legitimately 
incurred."  The  president  can  call  meetings 
of  the  association  at  his  pleasure,  and  must 
do  so  upon  written  request  of  10  members. 
Each  member  shall  receive  a  certificate  as 

follows:  "No. .    Greenfield,  Ind., 

— ,  who 


190—.    This  is  to  certify  that  - 

was  bom  on  the day  of , , 

Is  entitled  to  membership  in  the  Greenfield 
Mutual  Burial  Association  and  entitled  to 
all  the  benefits  as  a  member  of  said  associa- 
tion In  accordance  with  ttie  by-laws  thereof. 
,  President  ,  Secretary."  Ap- 
plicants for  membership  are  required  to  bo 
in  good  health.  Articles  14  and  15  are  in 
these  words;  "The  benefits  herein  provid- 
ed are  for  the  purpose  of  tnmlshhig  respec- 
table funeral  and  burial  services  for  de- 
ceased members,  and  the  benefits  provided 
are  to  be  paid  to  the  undertaker  furnishing 
snch  services,  and  not  to  surviving  relatives 
and  friends  as  death  benefits.  It  is  agreed 
ttiat  the  goods  for  said  funerals  shall  be  fur- 
nished and  services  rendered  by  C.  W.  Mor- 
rison &  Son,  their  heirs  and  assigns,  and  they 
are  hereby  designated  the  official  undertakers 
of  this  association.  Board  of  Control:  Mar- 
shall T.  Smith,  President,  Joel  B.  Pusey, 
Vice  President,  Oak  S.  Morrison,  Sec'y  and 
Treas."  The  affidavit  farther  charged  that 
neither  the  beneficiary  named  in  said  policy 
of  insurance,  nor  any  member  of  the  firm  of 
C.  W.  Morrison  &  Son,  had  any  bona  fide 
insurable  interest,  in  whole  or  in  i>art,  in  the 
life  of  said  Charles  C.  Davis,  at  the  time 
said  policy  was  issued,  nor  at  said  time  was 
the  beneficiary  of  such  policy,  nor  was  any 
member  of  the  firm  of  C.  W.  Morrison  &  Son, 
related  to  said  Charles  C.  Davis  in  any  de- 
gree of  kinship  whatever. 

a%e  statute  referred  to  at  the  head  of 
this  opinion  forbids  the  taking,  or  the  receivr 
Ing,  of  any  application  for  any  insurance 
upon  the  life  of  any  person  in  the  state  of 
Indiana,  in  favor  of  any  person  who  has  not 
a  bona  fide  insurable  Interest  in  the  life  of 
the  insured,  or  wlio  is  not  related  to  him 
within  a  degree  not  further  removed  than 
first  cousins.  It  also  forbids  the  issuance 
of  a  policy  of  insurance  where  the  insured 
has  not  been  subjected  to,  and  satisfactorily 
passed,  a  medical  examination  by  a  duly  au- 
tliorized  physician.    The  ofFenses  created  by 
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this  statnte  relate  to  the  character  of  the 
Interest,  or  relationship,  of  beneficiaries  In 
contracts  of  insurance,  and  the  state  of  the 
health  of  the  Insured.  The  first  question 
therefore  to  be  determined  is  whether  the 
Greenfield  Mutual  Burial  Association,  as 
shown  by  its  by-laws  and  certificates  of 
membership,  is  engaged  in  doing  a  life  in- 
surance business ;  or,  in  other  words,  wheth- 
er their  "certificates,"  such  as  was  Issued  in 
this  case,  are,  in  legal  contemplation,  Insur- 
ance contracts  upon  the  life  of  persons 
named. 

There  are  three  kinds  of  Insurance  com- 
panies— stock,  mutual,  and  mixed.  A  "stock 
company"  is  one  where  the  stockholders 
contribute  all  the  capital,  pay  all  the  losses, 
and  take  all  the  profits.  A  "mutual  com- 
pany" Is  one  wherein  the  members  constitute 
both  the  insurers  and  the  insured,  where 
the  members  all  contribute,  by  a  system 
of  assessments,  to  the  creation  of  a  fund 
from  which  all  losses  and  liabilities  are 
paid,  and  wherein  the  profits  are  divided 
among  themselvea  in  proportion  to  their  in- 
terests. "Mixed  companies"  are  such  as  the 
term  implies.  They  embody  the  characteris- 
tics of  both  the  others.  The  subjects  of  in- 
surance are  numberless.  The  various  sys- 
tems, with  their  ramifications,  offer  indem- 
nity for  almost  every  conceivable  loss,  or  In- 
jury, tix&t  may  be  sustained,  and  which  de- 
pends upon  future  possibility,  or  uncertainty. 
In  point  of  time.  It  embraces  the  hazards 
of  navigation,  losses  by  fire,  lightning,  tor- 
nadoes, accidents  of  almost  every  character, 
insolvency  of  debtors,  dishonesty  and  negli- 
gence of  employes,  failure  of  title  to  real 
estate,  death  of  animals  and  of  human  be- 
ings. In  life  insurance,  the  event  insured 
against  is  sure  to  happen,  and  at  some  time 
the  indemnity  promised  the  beneficiary  Is 
sure  to  demand  the  full  amount  stipulated 
In  the  contract.  But  the  contracts  made 
by  all  kinds  of  Insurance  companies  are 
plain  indemnity  contracts;  contracts  by 
which  one  party  agrees,  for  a  stipulated  sum, 
to  assume  some  risk  borne  by  the  other  par- 
ty, and.  If  the  apprehended  loss  occurs,  to 
make  the  loser  whole  by  reimbursing  him 
fully,  or  to  the  extent  agreed  upon  in  the 
contract.  There  Is  no  doubt  but  a  contract 
founded  upon  a  legal  consideration,  whereby 
the  obligor  undertakes  to  furnish  the  obligee, 
or  to  one  of  the  latter's  near  relatives,  as 
the  case  may  be,  at  death,  a  burial  reason- 
ably worth  a  fixed  sum,  would  be  a  valid 
contract.  If  the  citizen  of  small  means,  or 
for  any  other  reason,  desires  to  make  a  def- 
inite arrangement  for  the  expenses  of  his 
funeral,  and  thus  make  certain  of  a  sufllcient 
amount  to  secure  a  respectable  burial,  the 
law  will  sustain  him,  if  he  will  ke^  his 
contract  within  certain  well-defined  limita- 
tions demanded  by  both  the  statute  and  pub- 
lic policy.  Such  a  contract,  however  phrased, 
would  be  an  indemnity  contract. 

Bouvler  defines  an  "Insurance  contract"  to 


be  one  "whereby,  for  an  agreed  premium,  one 
party  undertakes  to  compensate  the  other  for 
loss  on  a  specified  subject,  by  specific  perils." 
Bouvler's  L.  Die,  p.  1008,  "Insurance."  In 
State  V.  Railroad  Co.,  68  Ohio  St  9,  67  N. 
E.  93,  64  L.  R.  A  405,  96  Am.  St.  Rep.  635, 
life  and  accident  Insurance  is  defined  to  be 
"a  contract  whereby  one  party,  for  a  stipu- 
lated consideration,  agrees  to  indemnify 
another  against  injuries  by  accident  or 
death."  In  Commonwealth  v.  Beneficial  Ass'n, 
137  Pa.  412,  18  AO.  1112,  It  is  said :  "A  con- 
tract of  insurance  is  purely  a  business  adven- 
ture, not  founded  on  any  philanthropy  or 
charitable  privilege ;  and  the  design  and  pur- 
pose of  an  insurance  company  and  the  domi- 
nant and  characteristic  feature  of  its  con- 
tract is  the  granting  of  an  Indemnity,  or  se- 
curity against  loss,  for  a  stipulated  consider- 
ation. The  same  subject  Is  stated  in  Cooley's 
Briefs  on  L.  of  Ins.  vol.  1,  p.  6,  thus:  "Per- 
haps a  better  definition  is  that  a  contract  of 
Insurance  Is  an  agreement  by  which  one  par- 
ty for  a  consideration  promises  to  pay  mon- 
ey, or  Its  equivalent,  or  do  some  act  of  value 
to  the  assured,  upon  the  destruction  or  in- 
jury of  something,  In  which  the  other  party 
has  an  interest"  "To  render  a  contract  one 
of  life  insurance  the  payments  must  be 
contingent  upon  the  duration  of  human  life." 
25  Cyc.  p.  697.  See,  also,  May  on  Insurance, 
8  112;  Standard  Diet.  "Insurance";  People 
v.  Rose,  174  111.  810,  51  N.  B.  246,  44  L.  Et. 
A  124;  Words  &  Phrases,  "Insurance"; 
15  Am.  &  Eng.  Ency.  p.  878. 

In  the  light  of  the  foregoing  definitions, 
we  again  inquire:  Was  the  contract  solicit- 
ed and  taken  of  Charles  O.  Davis,  by  appellee, 
any  kind  of  life  Insurance,  within  the  mean- 
ing of  the  statnte?  The  contract  was  issued 
by  an  association  whose  declared  object  is 
to  secure,  or  make  certain,  by  a  system  of 
mutual  contribution,  to  each  member  of  the 
association,  at  death,  the  specific  benefit  of 
$75  for  application  to  his  burial  service. 
This  was  Indemnity,  or  security,  that  at  the 
cessation  of  the  life  of  the  member'  a  cer- 
tain sum  of  money  should  be  payable  by  the 
association  for  his  burial,  whether  the  de- 
ceased had  paid  one  assessment  or  a  thou- 
sand. The  controlling  elements  of  the  con- 
tract as  Interpreted  by  the  by-laws,  are  in 
all  material  respects  similar  to  those  of  an 
ordinary  mutual  life  insurance  company. 
The  members  of  the  association  are  both  the 
Indemnitors  and  the  indemnitees.  It  pays 
Its  losses  from  a  mutually  contributed  fund, 
and  divides  its  profits  among  the  members. 
Death  assessments  must  be  paid  by  the  con- 
tract holder  during  the  life  of  the  Insured, 
and  the  promised  Indemnity  Is  payable  In  a 
lump  sum,  and  in  a  definite  amount  The 
association  needs  and  employs  agents  to  tejy- 
resent  It  It  solicits  from  the  general  pub- 
lic. It  is  founded  on  no  principle  of  philan- 
thropy, benevolence,  or  charity.  It  Is  not  a 
benefit  and  protective  society,  designed  to 
furnish  relief  to  its  sick  and  disabled  mem- 
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bers  ont  of  fanda  mutually  contributed  for 
that  purpose.  It  Is  simply  a  buslnesB  en- 
terprise In  whleh  the  contract  bolder  Is  prom- 
ised a  definite  thing,  In  consideration  of  Ills 
performance  of  a  definite  undertaking  on 
his  part  The  contract  Is  determinable  by 
the  cessation  of  a  human  life,  and  belongs  to 
that  extended  class  of  agreements  depend- 
ent  upon  such  contingency,  and  commonly 
known  as  "life  insurance."  It  is  therefore 
life  insurance  within  the  meaning  of  section 
4713,  supra,  and  subject  to  the  wholesome 
proTlsions  of  our  insurance  laws.  State  t. 
Wichita  Mutual  Burial  Association,  73  Kan. 
179,  84  Pat  757;  Fikes  v.  State,  87  Miss. 
251.  38  South.  783;  State  r.  Beardsley,  88 
Minn.  20,  92  N.  W.  472;  In  re  Solebury  Mu- 
tual Protective  Society,  4  Com.  PI.  K.  (Pa.) 
11.  The  Kansas  case,  supra,  involved  an  as- 
sociation that  had  by-laws,  and  Issued  certifi- 
cates of  membership  substantially  identical 
with  those  under  consideration;  and,  con- 
cerning the  purposes  of  the  association,  that 
court  said:  "The  business  designed  to  be 
transacted  under  the  plan  of  the  Wichita 
Mutual  Burial  Association  Is  plain  ordinary 
insurance."  In  the  case  before  us,  some  of 
the  details  of  the  plan,  as  outlined  by  the 
by-laws,  are  veiled,  and  give  evidence  of  an 
effort  to  avoid  the  classification  just  made. 
Some  of  the  provisions  are  unreasonable, 
some  ongnarded,  and  others  indefinite,  and 
tend  to  expose  the  concern  to  the  suspicion 
tliat  the  whole  system  is,  in  real  design,  but 
the  scheme  of  an  undertaker  to  promote  his 
private  business,  largely  at  the  expense  of 
persons  of  small  means.  A  wise  public  pol- 
icy demands  that  the  laws  be  liberally  con- 
strued to  circumvent  any  attempt,  by  such 
bodies,  to  evade  the  reasonable  and  beneficent 
restraints  of  the  statute. 

This  leads  us  to  the  Important  inquiry: 
Does  it  appear  that  the  beneficiary  of  the 
contract  has  an  insurable  interest  in  the  life 
of  the  insured,  Charles  0.  Davis?  First,  who 
is  the  beneficiary  of  the  Insurance  contract? 
It  Is  contended  by  the  Attorney  General  that 
it  is  C.  W.  Morrison  &  Son,  the  official  un- 
dertakers, and  by  the  appellee  that  it  is 
Davis'  estate  and  next  of  kin,  who,  but  for 
the  insurance,  would  be  called  upon  to  fur- 
nish the  burial.  "Beneficiary"  Is  defined  In 
Webster's  Int  Diet,  as  "one  who  receives  a 
benefit  or  advantage."  "The  'beneficiary* 
Is  the  person  to  whom  a  policy  of  insurance 
effected  Is  payable."  Words  and  Phrases, 
vol.  1,  p.  750.  There  is  no  beneficiary  nam- 
ed in  the  certificate  of  membership  Issued  to 
Davis,  and  nothing  of  the  contract  is  men- 
tioned beyond  the  statement  that  Davis  is  a 
member  "and  entitled  to  all  the  tteneflts  of 
a  member  of  the  association  in  accordance 
with  the  by-laws  thereof."  So  we  must  go 
to  the  "by-laws"  for  an  exposition  of  the 
contract  From  these  by-laws,  we  learn  the 
terms  of  the  contract  to  be  that  Davis,  as 
a  meml)er,  bad  undertaken  to  pay  to  the  as- 
sociation  11   cents   on  every   death  in  the 


membership  that  should  occur  before  his  own, 
and  in  consideration  of  which,  upon  his  death, 
the  association  was  to  pay  to  C.  W.  Morrison 
&  Son  $75  for  burial  goods  and  service.  It 
is  expressly  agreed,  as  shown  by  articles 
14  and  15,  above  set  out,  that  C.  W.  Morri- 
son &  Son,  their  helfs  and  assigns,  as  un- 
dertakers, shall  furnish  the  supplies  and 
services  for  the  burial,  and  the  association 
shall  pay  to  them  the  full  amount  of  the 
benefits  accruing  under  the  policy  contract 
for  such  services,  and  no  part  thereof  "to 
the  surviving  relatives  and  frirads  as  death 
benefits."  It  is  plain  that  the  contracting 
parties  Intended  to  make  Morrison  St  Son 
the  sole  beneficiary.  Under  the  by-laws,  the 
insured  is  not  entitled  to  withdraw  profits, 
or  to  receive  dividends,  or  sick  or  other  ben- 
efits. He  is  not  even  entitled  to  revoke  the 
appointmnt  of  his  undertaker,  and  commit 
that  duty  to  his  relatives  and  friends.  The 
$75  benefit  must  be  paid  to  Morrison  &  Son, 
their  heirs  and  assigns,  and  to  no  one  else. 
Neither  the  administrator,  nor  the  heirs  of 
the  insured,  could  maintain  an  action  against 
the  association  for  a  default  in  payment 
The  right  to  bury  the  insured  Is  a  contract 
right  of  Morrison  &  Son,  deemed  so  absolute 
and  personal  and  beneficial  as  to  be  descend- 
able and  assignable.  If  it  should  turn  out 
that  the  insured,  at  the  end  of  life,  has  nei- 
ther estate  nor  next  of  kin,  would  that  con- 
tingency make  Morrison  &  Son  any  more 
beneficiaries  than  they  otherwise  are?  It  is- 
argued  that  the  undertakers  will  take  no 
benefit;  ttiat  they  will  return  the  money's 
worth  to  the  deceased.  In  answer,  it  may 
be  said  that  they  may  at  least  take  the 
contractor's  profit,  which,  under  the  by-laws, 
is  left  to  their  unbridled  greed.  We  conclude 
that  if  the  estate,  or  next  of  kin,  can,  un- 
der the  terms  of  the  contract,  be  considered, 
in  any  Just  sense,  I>eneflciarles,  it  must  be 
ascribed  to  a  secondary  degree,  and  we  hold 
that  Morrison  &  Son,  as  the  oflidal  under- 
takers of  said  association,  are  the  primary 
and  Intended  beneficiary. 

The  question  then  arises:  Have  Morrison 
&  Son  a  bona  fide  insurable  interest,  in  whole 
or  in  part  in  the  life  of  the  Insured?  It  Is 
said  in  Words  and  Phrases,  vol.  4,  p.  3673: 
"The  tendency  of  the  American  decisions 
is  to  hold  that  wherever  there  is  any  well- 
founded  expectation  of,  or  claim  to,  any  ad- 
vantage to  be  derived  from  the  continuance  of 
a  life,  there  is  an  insurable  interest  in  the  life" 
—citing  Bliss,  Life  Ins.  §§  21-31;  May,  Ins. 
102-111.  By  the  same  volume,  a  clear  and  suc- 
cinct definition,  in  these  words,  "a  person  has 
an  insurable  interest  in  the  life  of  another, 
where  there  is  a  reasonable  probability  that 
he  will  gain  by  the  latter's  remaining  alive, 
or  lose  by  his  death,"  is  credited  to  3  Kent 
Com.  (14th  Ed.)  566,  note.  It  is  charged  In 
the  afiidavit  that  neither  the  firm,  nor  any 
member  of  the  firm,  of  Morrison  &  Son,  had 
any  bona  fide  insurable  interest  in  the  life 
of  Charles  C.  Davis  at  the  time  said  policy 
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was  Issued ;  nor  was  the  flrm,  nor  any  mem- 
ber thereof,  at  the  time,  related  to  said  Davis 
in  any  degree  of  Unship  whatever.  There 
is  nothing  in  tlie  case,  as  against  these  di- 
rect averments,  from  which  we  can  infer 
either  an  insurable  interest  or  kinship. 

The  second  count  allied  substantially  the 
same  facts  as  did  the  first,  and  set  out  a 
copy  of  the  by-laws,  and  then  charged  that, 
at  the  time  said  policy  was  written  and  is- 
sued, said  Charles  C.  Davis,  the  person  whose 
life  was  thereby  insured  and  to  whom  the 
policy  was  issued,  had  not  first  passed  a 
satisfactory  medical  examination  by  a  physi- 
cian duly  authorized  to  practice  medicine  in 
the  state  of  Indiana.  This  count  also  stated 
a  sufficient  charge  under  said  section. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the 
motion  to  quash  the  affidavit 

(171  Ind.  2H) 

BIiACE  T.  8TATR     (No,  21,242.) 
(Supreme  Court  of  Indiana.     Nov.  24,   1908w) 

1.  Appeai,  and  Ebbob  (}  613*)— Bnx  of  Bx- 

OEFTIONS. 

The  bill  of  exceptions  ia  not  before  the 
court  on  appeal,  where  the  evidence  has  been 
brought  into  the  record  by  appending  what  pur- 
ports to  be  the  original  bill  of  exceptions  to  the 
transcript,  following  the  clerk's  general  certifi- 
cate, and  by  adding  to  the  bill  a  special  certifi- 
cate of  the  cletk,  under  seal,  that  defendant 
had  filed  in  the  clerk's  office  on  a  certain  day 
"the  above  and  foregoing  original  longhand  man- 
uscript of  the  evidence,  taken  and  certified  by 
the  official  reporter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  613.*] 

2.  Appeai.  and  Ebbob  (|  618*)— Bill  of  Bz- 

CKPT10N8— AUTHBWTIOATION— -STJFIMOIKNCT. 

A  special  certificate  of  the  clerk  of  court 
certifying  to  the  original  longhand  manuscript 
of  the  evidence  is  insufficient  to  authenticate 
the  bill  of  exceptions,  since  it  is  the  bill,  and 
not  the  original  longhand  manuscript,  which 
must  l>e  looked  to  to  determine  what  the  evi- 
dence was. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2705 ;   Dec.  Dig.  f  613.*] 

Appeal  from  Circuit  Ciourt,  Jay  County; 
J.  F.  La  Follette,  Judge. 

George  Black  was  convicted  of  exhibiting 
a  gaming  device  for  gain,  and  appeals.  Af- 
firmed. 

Geo.  T.  Whitaker  and  S.  A.  D.  Whipple, 
for  appellant  James  Bingham,  B.  M.  White, 
H.  M.  Dowling,  and  A.  O.  Gavins,  for  the 
State. 

OILLETT,  0.  J.  Prosecution  for  exhib- 
itlng  a  gaming  device  for  gain.  The  ques- 
tions raised  depend  for  their  proper  deter- 
mination upon  the  evidence,  since  no  other 
questions  are  made,  except  such  as  pertain 
thereto,  under  the  portion  of  appellant's  brief 
devoted  to  points  and  authorities.  The  meth- 
od by  which  it  has  been  sought  to  bring  the 
evidence  into  the  record,  an  tKt  as  certificates 


by  the  clerk  are  concerned,  has  been  by  ap- 
pending what  purports  to  be  the  original  bill 
of  exceptions  to  the  transcript  following  the 
clerk's  general  certificate,  and  by  addhig  to 
said  bill  a  special  certificate  by  the  clerk, 
under  the  seal  of  the  court  to  the  efTect  that 
the  defendant  in  the  cause  had  filed  in  the 
clerk's  office  on  a  certain  day  "the  above  and 
foregoing  original  longhand  manuscript  of 
the  evidence,"  taken  and  certified  by  the 
official  reporter.  It  is  dear  upon  this  state 
of  the  record  that  the  bill  of  exceptions  is 
not  before  us.  De  Hart  v.  Board,  143  Ind. 
363,  41  N.  E.  825;  Johns<xi  v.  Johnson,  156 
Ind.  592,  60  N.  B.  461;  Butt  v.  lAke  Shore, 
etc.,  B.  Co.,  169  Ind.  400..  65  N.  B.  629; 
Bingle  v.  State,  161  Ind.  368,  68  N.  B.  646; 
Ruber  Manufacturing  Co.  v.  Bnsey,  16  Ind. 
App.  410,  43  N.  B.  967. 

Belative  to  the  derk's  second  certificate, 
if  we  were  to  attach  force  to  it,  it  is  insuffi- 
dent  since  it  fails  to  authenticate  said  bill. 
It  is  the  bill  of  exceptions,  and  not  the 
original  longhand  manuscript  of  the  evi- 
dence, which  the  clerk  is  authorized  to  cet- 
tify  to.  We  look  to  the  original  bill  to  de- 
termine what  the  evidence  was,  for,  when 
the  bin  is  before  us,  it  is  the  act  of  the 
Judge  which  gives  authenticity  to  the  con- 
tents of  the  bill.  Adams  T.  State,  166  Ind. 
596,  69  N.  E.  24;  Henderson  v.  McAllister, 
141  Ind.  436,  46  N.  E.  1071;  Penusylvanla 
Co.   V.  Brush,  130   Ind.  347.  28  N.  B.   616. 

As  the  record  falls  sufficiently  to  present 
any  question  for  our  decision,  it  follows  that 
the  Judgment  must  be  affirmed. 

It  is  so  ordered. 


an.  Ind.  7M) 
BI/ACK  V.  STATE.     (No.  21,2*a.) 
(Supreme  Court  of  Indiana.     Nov.  24,   190&) 

Appeal  from  Circuit  Court,  Jay  County;  J.  k'. 
La  Follette,  Judge. 

George  Black  was  convicted  of  exhibitinK  a 
gaming  device  for  gain,  and  appeals.    Affirmed. 

Geo.  T.  Whitaker  and  S.  A.  D.  Whipple,  for 
appellant.  James  Bingham,  E.  M.  White,  H. 
M.  Dowling,  and  A.  O.  Cavina,  for  the  State. 

GILLETT,  0.  J.  The  record  in  this  case  is 
in  the  same  condition  as  in  Black  v.  State  (No. 
21,242,  at  this  term)  86  N.  E.  72,  and  on  the 
authority  of  that  case  the  judgment  herein  ia 
affirmed. 


(m  Ind.  ne) 

BLACK  V.  STATE.     (No.  21,244.) 
(Supreme  Court  of  Indiana.     Nov.  24,   1908.) 

Appeal  from  Circuit  Court  Jay  County ;  J.  F. 
La  Follette,  Judge. 

George  Black  was  convicted  of  exhibiting  a 
gaming  device  for  gain,  and  appeals.    Affirmed. 

Geo.  T.  Whitaker  and  S.  A.  D.  Whipple,  for 
appellant.  James  Bingham.  B.  M.  White,  U. 
M.  Dowling,  and  A.  O.  Cavms,  for  the  State. 

GIIiLETT.  C.  J.  The  record  in  this  case  ia 
in  the  same  condition  as  in  Black  v.  State  (No. 
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8TATB  T.  ROMAINB.     (N*.  21.19TJ 
(Bnpiema  Osart  tt  Indiana.     Nor.  24,  190&) 

Appeal  from  Cixeoit  Court,  Oranca  Oonnty; 
ntoBiaa  B.  Boakirii,  Judge. 

Harry  Bomaiae  haTinx  been  dlMharccd  on  a 
diarge  of  nnlawfnllj  Tiutinx  a  nmblinf  bouae, 
the  Btato  appeala.    BaTetaed,  witb  inatmctiona. 

Jamai  Binidiain,  Geo.  W.  McMaban,  EL  M. 
White,  n.i£  Dowlinc  wd  A.  G.  CaTina,  for 
Oa  State. 

JORDAN,  J.  AppeUee,  ia  thU  otM,  U  cbarr 
ed  upon  affidavit  with  having  unlawfullj  viaited 
a  gambling,  houae  in  Oianga  county.  Ind„  in 
violation^  aection  470  of  the  Public  Offense 
Statato  of  1905  (Lawa  190S,  p.  683,  c  168; 
ieetiMi  2371,  Buma'  Ann.  St.  1806).  Upon  hia 
■notion  tlte  affidavit  waa  quashed  and  Judgment 
rendered  dlacharcing  bin>  without  day.  The 
atato  appeala  and  aasigna  that  the  court  erred 
in  aoataining  the  motion  to  Quaah  the  affidavit. 

He  diainng  part  of  tlie  affidavit  in  thia  ease 
ia  identical  with  the  one  involved  in  State  v. 
Bridgewater  (No.  21,189.  decided  at  last  term) 
85  N.  E.  718.  The  same  questions  in  regard  to 
its  snffici«>qr  ai*  presented  and  urged  by  coun- 
sel as  were  ut  the  latter  appeal.  Upon  the  au- 
thority «t  the  dedsion  In  that  case,  the  affidavit 
berdn  In  controversy  must  be  held  sufficient. 

The  Judgment  below  is  revemed,  with  instruc- 
tions to  the  lower  court  to  overrule  the  motion 
ta  qnaah. 


an  Ind.  tn) 

LBIMORUBEB  t.  LEIMOBUBBn.  i 
(No.  21,180.) 

(Bapreme  Court  of  Indiana.     Nov.  24,   1906.) 

1.  BzKcxrroBS  and  ADUimsTBATOBS  (i  221*)— 
PaaezNTATioif  or  Claims— Staixiient. 

Under  Bums'  Ann.  St.  1901,  |  246S.  and 
Bums'  Ann.  St  1906,  f  2828,  relating  to  claima 
against  decedents'  estates,  and  providing  that 
the  claimant  shall  file  a  succinct  and  definite 
statement  thereof,  in  the  clerk'a  office,  a  formal 
eimiplaint  ia  not  necessary,  and  a  statement  is 
sufficient  which  shows  that  the  claim  is  within 
the  statute  of  limitations,  and  exhibits  the  net 
amount  of  the  sums  claimed,  and  alleges  that 
the  same  are  unpaid. 

(XSd.  Note.— For  other  eases,  see  Btecntors 
and  Administratora,  Cent.  Dig.  1 811 ;  Dec.  Dig. 
|227.»] 

2.  Affkai.  akd  Bbbob  (i  960*)— Bxvnw— Dis- 
CBcnoif  or  Tbiai.  Judok. 

A  motion  to  make  a  daim  against  a  dece- 
dent's estate  mora  spedflc  is  largely  within  the 
discretion  of  the  trial  Judgment  and,  for  his 
ruling  to  ht  reversible  error,  it  is  necessary  to 
show  injnry  from  the  denial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  88S2;   Dec.  Dig.  {  960.*] 

S.  HrasAND  ahd  Wm  (i  88*)  —  MoraAi. 

TBAJfSAOnONS. 

A  married  woman  may  deal  with  her  hus- 
band aa  with  a  stranger.  Dot  the  husband,  on 
acooont  of  hia  pnanmad  superior,  dominant  in- 
flnenoe  to  bind  hia  wife,  must  dearly  establish 
the  contract  and  abow  that  it  is  fair  to  her. 

iBd.  Note.— For  other  cases,  see  Husband  and 
ft.  Cent  Dig.  I  220;   Dea  Dig.  i  89.*] 


mtt, 


4.  Appkax.  ahd  EsaoB  9  1011*)  —  Rbtisw  — 
FiKDiNGB  or  CoxTBT  —  CoRruonNO  Evi- 

DBNCB. 

The  fladinga  of  a  trial  ooart  on  confiictin( 
evidence  will  not  be  disturtMd  oa  appeal. 

[E>d.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  I  8963 ;  Dec  Dig.  |  1011.*] 

&  BZKCDTOBS  AND  ADXINISTBATOBS  (i  252*)— 
CX.AIMB  ASAINBT  BBTATB— DKPOBITB  IN  BANK 
— OWNBBBHIF— BTIDBNOB. 

On  a  daim  by  a  husband  against  the  es- 
tate of  his  deceased  wife  for  moneys  deposit> 
ed  in  a  bank  in  her  name  deaignated  as  "Special" 
and  "Agent"  and  also  for  money  paid  on 'build- 
ing and  loan  stock,  evidence  kild  suffident  to 
show  claimant's  owneiahip  of  such  funds. 

[Ed.  Note.- F<»  other  cases,  see  Executors 
and  Administraton,  Cent  Dig.  i  903;  Dec. 
Dig.  I  2S2.*] 

6.  BviDBHCE  (i  271*)— ADiasBiBiUTr— Selv- 
Sbbving  DxoulKations. 

On  a  daim  by  a  hosband  against  the  es- 
tate of  his  deceased  wife  for  money  deposited 
in  bank  in  her  name,  as  "Agent"  testimony  of 
a  witness  for  the  estate  as  to  what  deceased 
said  about  the  money  waa  properly  excluded 
when  the  question  called  for  a  purdy  self-serv- 
ing statement 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  1084;   Dee.  Dig.  |  271.*] 

7.  Witnessbs  (i  267*)— CBoaB-B3zAiaNATiON— 
Rbpbtition  or  TnmtONT. 

It  is  within  the  discretion  of  the  trial  court 
to  refuse  to  permit  cross-examination  calling 
for  a  repetition  of  testimony  given  on  direct 
examination. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  923;   Dec  Dig.  |  2OT.*] 

8.  Tbiai.  (1 363*)— Vbnibb  Db  Novo— Gboundb. 

A  motion  for  a  venire  de  novo  does  not 
apply  to  special  verdicts  or  to  spedal  findings 
unless  such  verdict  or  finding  is  so  uncertain, 
ambiguoui,  or  otherwise  defective  that  no  Judg- 
ment can  be  rendered  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  868;   Dec  Dig.  f  868.*] 

Appeal  from  Circuit  Court,  Decatur  Conn- 
tjr;  MarBbaO  Hacker,  Jtidge. 

Action  by  William  F.  Leimgruber  against 
William  F.  Leimgruber  as  administrator  of 
Mary  M.  lieimgrut>er,  deceased  From  a 
Judgment  for  dalmant,  the  estate  appeals. 
Affirmed. 

Wickens  Ic  Osbom,  for  appellant  Bennett 
ft  Davidson,  for  appellee. 

HADLEY,  J.  William  F.  Lieimgruber,  be- 
ing the  administrator  of  his  wife's  esteto 
(Mary  M.,  deceased),  filed  a  personal  claim 
against  his  decedent's  estete  for  money  bad 
and  received  for  the  benefit  of  tbe  dalmant 
for  more  than  $12,000.  Deeming  the  daim 
of  Bufildent  Importance,  tbe  court  appointed 
Wickens  &  Osbom,  reiratable  attorneys  of 
the  bar,  to  defend  on  behalf  of  the  estete. 
There  was  no  spedal  answer.  The  cause  was 
submitted  to  the  court  for  trial,  and  upon  re- 
quest be  returned  a  spedal  finding  of  facte 
and  tilB  conclusions  of  law  thereon.  Tbe 
finding  was  In  favor  of  the  dalmant  toe 
f6,TnXl.'  A  motion  for  a  new  trial  was  de- 
nied the  estete,  and  it  appeals. 

The  first  question  vre  are  called  upon  to 
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decide  is  the  correctness  of  the  court's  action 
In  oTerroling  appellant's  motion  to  make  the 
claim  more  speciflc.  The  complaint  was  in 
a  single  paragraph,  and  in  these  words: 

"To  money  had  and  recalved  br  decedent 
tor  the  OBO  and  benefit  of  the  claimant, 
William  Lelmgruber,  from  June,  18S8,  to 
April,  UOe,  and  wblcb  is  due  and  unpaid..    %  7,445  64 

"For  money  paid  by  the  claimant,  Wil- 
liam Leimgruber,  tor  the  use  and  beneflt 
ot  the  decedent,  and  at  her  request  to 
Mary  .J.  Hart,  and  Jessie  Woodflll,  upon 
the  tolloving  dates  and  tor  the  tollowlnc 
amounts,  to  wit: 

Oct.    2S,    1898 1395  SO 

do    400  00 

Not.   22,   1899 307  50 

do    400  00 

Dec     6,1900 29100 

do    509  00 

Dec    23,    1901 260  40 

do    489  54 

Jan.      6,    1903 23100 

do    469  00 

Jan.     5,    1904 202  94 

do 697  06 

Jan.     5,1906 167  16 

do    685  00    t  5,466  16 

$12,910  80 

.  "That  In  June,  1898,  claimant,  William 
Leimgruber,  husband  of  the  decedent,  engag- 
ed In  the  saloon  business  in  the  city  of 
Greensburg,  Decatur  county,  Ind.,  and  was 
engaged  in  said  business  In  said  city  con- 
tinuously until  AprU  — ,  1906,  the  date  of 
decedent's  death.  That,  while  so  engaged  In 
said  business,  claimant  and  said  decedent 
agreed  that  the  money  derived  from  said 
business  should  be  deposited  in  the  name 
of  decedent  in  the  Citizens'  National  Bank 
of  Greensburg,  Ind.,  and  the  Worklngmen's 
Building  &  Loan  Association  of  Greensburg, 
Ind.,  the  title  to  said  money  so  to  be  de- 
posited to  be  and  remain  In  claimant  and 
be  the  property  of  claimant.  That  in  pur- 
suance to  said  agreement  there  was  placed 
In  said  Building  &  Loan  Association  the  sum 

of   $ ,    which,    together    with    accrued 

dlTidends  thereon,  is  now  $1,802.80;  and  in 
pursuance  to  said  agreement  there  was  de- 
posited In  the  name  of  decedent  In  the  said 
Citlzeas'  National  Bank  the  money  derived 
from  said  saloon  business,  and  the  property 
of  claimant,  many  thousand  of  dollars.  That 
from  said  moneys  so  deposited  there  was 
drawn  out  by  claimant  for  the  conduct  of 
said  business  and  other  expenses  of  claimant, 

a  large  sum  to  wit,  $ ,  and  there  was 

drawn  out  from  said  money  so  deposited  the 
sum  of  to  wit,  $5,465.16,  which  sum  was  paid 
at  the  request  of  the  decedent,  and  for  her 
use  and  benefit,  to  Mary  J.  Hart  and  Jessie 
Woodflll,  and  the  further  sum  of  $650,  which 
was  paid  to  Ann  Murray  for  the  use  and 
benefit  of  decedent  and  at  her  request,  leav- 
ing as  a  balance  on  April  — ,  1906,  in  said 
Citizens'  National  Bank,  of  said  money  so 
deposited  as  aforesaid  and  the  property  of 
claimant,  the  sum  of  $5,132.84,  and  leaving 
in  said  building  and  loan  association,  with 
accrued  dividends,  the  sum  of  $1,662.80.   That 


by  reason  of  the  foregoing  facts  there  is  now 
due  and  owing  this  claimant  from  said  de- 
cedent the  sum  of  $12,910.80,  which  sum  is 
unpaid." 

The  claim  was  duly  verified. 

The  motion  to  make  more  speciflc  requested 
the  court  to  require  the  claimant  to  show, 
when  the  decedent  and  claimant  made  the 
agreement,  that  the  money  derived  from  the 
saloon  business,  as  alleged,  should  be  de- 
posited in  the  Citizens'  National  Bank,  and 
In  the  Worklngmen's  Building  &  Loan  Associ- 
ation, in  her  name,  and  be  the  property  of  the 
dalmantj  and  that  he  show  therein  the  par- 
ticular sums,  and  the  times  when  said  mon- 
eys were  deposited  in  the  said  bank  and  loan 
association,  as  the  property  of  the  claim- 
ant, under  said  agreement;  and  that  claim- 
ant show  the  amount  drawn  out  of  the  funds 
deposited  in  conducting  the  saloon  business. 

It  is  not  necessary,  under  section  2828, 
Bums'  Ann.  St.  19U8,  and  section  24acsi, 
Burns'  Ann.  St  1901,  in  presenting  a  claim 
against  a  decedent's  estate,  to  present  a  for- 
mal complaint,  but  it  will  be  deemed  suffi- 
cient If  there  Is  flled  such  a  "succinct  and 
definite  statement"  of  the  facts  as  will  ex- 
hibit a  prima  facie  claim.  Stanley's  Estate 
T.  Pence,  160  Ind.  636,  641,  66  N.  B.  61,  67 
N.  E.  441 ;  MUler  v.  Eldridge,  126  Ind.  461, 
27  N.  B.  182;  Strieker  ▼.  Barnes,  122  Ind. 
848,  23  N.  B.  263.  We  see  no  reason  why  the 
pleading  is  not  good  on  demurrer,  as  present- 
ing a  legal  demand  against  the  estate.  It 
will  be  observed  that  the  averments  appear- 
ing in  the  latter  portion  of  the  pleading  are 
wholly  in  explanation  of  the  two  foregoing 
items.  The  pleading  shows  that  the  date  of 
the  agreement  was  within  the  statute  of 
limitation;  it  exhibits  the  net  amount  of  the 
sums  received  by  the  decedent  under  said 
agreement,  and  that  the  same  were  unpaid. 
This  states  a  prima  fade  claim  under  the 
above  authorities. 

The  overruling  of  the  motion  to  make  the 
claim  more  specific  was  so  largely  a  matter  of 
discretion  with  the  trial  Judge  that  to  con- 
stitute It  reversible  error,  on  appeal,  it  is 
necessary  for  the  mover  to  show  that  he  was 
In  some  way  injured  by  the  denial.  Insur- 
ance Co.  V.  Rowe,  117  Ind.  202,  20  N.  K. 
122;  Railroad  Co.  v.  MUler,  86  Ind.  App.  26. 
72  N.  B.  827,  73  N.  B.  1001. 

In  the  Rowe  Case,  the  court  said,  by  Mit- 
chell, J.;  "While  the  granting  or  refusing 
of  such  motions  is  not  a  matter  wholly  with- 
in the  discretion  of  the  nisi  prius  courts,  It 
is  nevertheless  so  far  discretionary  that  a 
reversal  would  not  follow,  except  in  a  case 
where  it  appeared  that  the  rights  of  the 
complaining  party  may  have  suffered."  A.S 
the  claim  stood  the  same  evidence  was  ad- 
missible as  would  have  been  if  the  motion 
had  been  granted  and  enforced,  and  it  Is 
not  suggested  how  the  estate  would  hare 
been  better  advised  of  what  It  had  to  meet. 
There  was  no  reversible  error  In  overruling 
the  motion. 
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The  special  finding  dlsdoses  that  the  ap- 
pellant, William  Lelmgmber,  was  married  to 
his  wife,  Mary  M.,  In  November,  1897.  At 
the  time  of  the  marriage,  Mary  was  the  own- 
er of  real  estate  of  the  value  of  $11,000,  up- 
on which  there  was  a  mortgage,  In  favor  of 
Mary  Hart  and  Jessie  Woodfill,  for  $5,650. 
Mary  M.  died  on  April  26,  1906,  the  own- 
er of  real  estate  of  the  value  of  $11,650, 
which  was  incumbered  by  mortgage  for  $2,- 
148,  the  wife's  real  estate  beisg  her  only 
source  of  income  while  the  wife  of  claim- 
ant, except  $301  inherited  from  deceased  rel- 
atives. The  claimant,  from  June,  1898,  until 
after  the  death  of  his  wife,  April  26,  1906, 
was  engaged  in  the  retail  saloon  and  lunch 
business  in  Greensburg,  under  a  license  is- 
sued in  his  name.  At  the  beginning  of  his 
business  in  June,  1898,  the  claimant  opened 
an  account  with  the  Citizens'  National  Bank, 
In  his  own  name,  and  continued  the  same 
In  his  own  name  until  July  23,  1901,  when  his 
said  account,  being  overdrawn  for  $2.50,  was 
settled  and  closed,  and  no  other  account  in 
the  name  of  the  claimant  was  thereafter 
opened  or  kept  in  that  or  any  other  bank  in 
Greensburg  in  the  name  of  the  claimant  dur- 
ing the  lifetime  of  bis  wife,  Mary.  During 
the  time  claimant  maintained  his  said  ac- 
count with  the  Citizens'  National  Bank,  from 
June  14,  1898,  to  July  23,  1901,  he  deposited 
therein  all  receipts  from  his  saloon  business, 
amounting  to  $18,291.  After  July  23,  1901, 
the  claimant  deposited  in  said  bank  the  pro- 
ceeds of  said  saloon  and  lunch  business,  In 
the  name  of  "Mary  M.  Lelmgruber,  Special," 
and  from  July  9,  1901,  to  April  25,  190T,  the 
day  before  his  wife's  death,  there  was  de- 
posited to  said  account  of  "Mary  M.  Lelm- 
gruber, Special,"  from  the  moneys  received 
from  said  saloon  and  lunch  business,  all  of 
which  money  belonged  to  the  claimant,  the 
sum  of  $22,667;  that  during  the  same  pe- 
riod all  bills  pertaining  to  said  business  and 
the  family  expenses  of  claimant  were  paid 
by  claimant  drawing  his  checks  on  said  "si)«- 
clal"  account,  and  at  the  time  of  his  wife's 
death  there  was  a  balance  remaining  of  said 
account  of  $266.45.  The  claimant  deposited 
the  money,  derived  from  the  saloon  and 
lunch  business,  in  the  name  of  "Mary  M. 
lieimgruber.  Special,"  for  the  purpose  of 
making  it  appear  that  he  bad  no  money  in 
bank,  in  the  event  that  he  should  t>e  prosecut- 
ed and  convicted  of  a  violation  of  the  liquor 
laws;  and  the  claimant  did  not  make  a  gift 
of  said  money  to  his  wife,  and  it  was  not  his 
Intention  to  give  her  any  money  that  he 
had,  or  should  acquire,  from  the  saloon  busi- 
ness. Beginning  October,  1898,  and  continu- 
ing until  April  24,  1906,  there  was  a  further 
account  kept  at  said  bank,  in  the  name  of 
"Mary  M.  Lelmgruber,  Individual,"  and  up 
to  the  time  of  Mary  M.'s  death  there  was 
deposited  to  this  account  $8,036,  and  from 
which  account  all  payments  on  the  Hart  and 
Woodfill  mortgage,  noted  in  the  claim,  were 
made,  amounting  to   the  sum  of   $5,465.15. 


On  July  8,  1901,  the  decedent  drew  her  dicck 
against  the  account  of  "Mary  M.  Lelmgrub- 
er, Special,"  for  $273.77,  and  with  it  opened 
a  further  accoimt  in  said  bank,  in  the  name 
of  "Mary  M.  Lelmgruber,  Agent,"  and  con- 
tinued .  to  make  additional  deposits  thereto 
from  time  to  time,  paid  therefrom  a  personal 
debt  to  Ann  Murray  of  $650,  and  at  the  time 
of  her  death  had  a  balance  to  her  credit  of 
$4,157.82,  all  of  which  deposits  were  made 
with  the  claimant's  money,  and  without  his 
Icnowledge  and  consent  In  1900,  the  claim- 
ant subscribed  for  10  shares  of  stock  in  a 
local  building  and  loan  association.  In  the 
name  of  his  wife,  paid  all  fees  and  all  dues 
from  his  own  money,  retained  absolute  pos- 
session of  the  passboolt,  and  which  stock,  at 
the  death  of  bis  wife,  had  a  cash  book  value, 
from  weekly  dues  and  dividends,  of  $1,697.60. 
The  building  and  loan  stock,  and  the  balance 
appearing  in  each  of  the  three  bank  accounts 
at  her  death,  were  invoiced  and  appropriated 
as  assets  of  the  decedent's  estate. 

On  the  foregoing  facts,  the  court  stated 
conclusions  of  law  to  the  effect  that  the 
claimant  was  entitled  to  recover  from  his 
wife's  estate  the  balance  existing  in  the  ac- 
counts designated  as  "Mary  M.  Lelmgruber, 
Agent,"  at  the  time  of  her  death,  and  $650 
shown  to  have  been  paid  out  of  the  "Agent" 
account  on  the  personal  debt  of  the  decedent, 
and  the  cash  value  of  the  building  and  loan 
stock,  amounting  In  all  to  $6,771.27. 

As  constituting  the  basis  for  the  conclu- 
sions of  law  that  the  balances  in  the  "Spe- 
cial" and  "Agent"  accounts  were  the  property 
of  the  claimant,  it  is  directly  fotmd  that  the 
money  paid  into  the  "Special"  account  pro- 
ceeded from  the  saloon  and  lunch  business  of 
the  claimant,  and  was  to  be  kept  in  the  bank 
in  the  name  of  "Mary  M.  Lelmgruber,  Spe- 
cial," under  an  agreement  of  the  two  that  it 
should  be  so  k^t  and  remain  the  property 
of  the  husband.  It  was  treated  by  both  in 
accordance  with  such  an  agreement;  by  the 
husband,  who  listed  the  saloon  property  for 
taxation  in  his  own  name,  the  entire  period, 
except  for  one  year,  and  by  checking  on  the 
account  to  meet  his  family  expenses,  as  well 
as  to  keep  the  saloon  going;  in  short,  by  the 
exercise  of  absolute  control  and  dominion 
over  it  The  wife,  on  the  oth%r  hand,  ex- 
cept for  the  single  instance  when  she  start- 
ed her  "Agent"  account,  treated  the  "Spe- 
cial" account  with  utter  Indifference.  She 
made  no  checks  upon  it,  no  deposits  to  it,  and 
at  the  same  time  maintained  in  the  bank  her 
own  undisputed  account,  designated  as  "Mary 
M.  Lelmgruber,  Individual."  The  designation 
of  this  latter  account  was,  In  substance,  an 
acknowledgment  on  her  part  that  the  other 
two  then  running  in  her  n^me,  in  the  same 
bank,  namely,  the  "Special"  and  "Agent" 
were  not  her  deposits.  It  was  a  notice  by 
her  that  the  two  latter  were  to  be  distin- 
guished from  her  individual  account  The 
one  marked  "Agent"  was  a  positive  declara- 
tion that  the  deposit  was  not  hers,  but  be- 


Digitized  by 


Google 


76 


86  NOBTHBASTBBN  BEPOBTBB. 


and. 


longed  to  a  principal.  The  agreement,  tbe 
court  finds  to  have  been  altered  bito,  and 
tbe  books  of  tbe  bank  make  It  clear  tbat  the 
balance  found  at  the  decedent's  death.  In 
eadti  the  "Special"  and  "Ageat"  accounts,  be* 
longed  to  the  claimant  The  f650  paid  on 
her  personal  debt,  in  tbe  purchase  of  real  es- 
tate In  her  own  name,  was  clearly  shown  to 
bare  been  paid  from  the  "Agent"  account, 
which,  as  we  have  seen,  was  created  and 
maintained  with  the  cUimanf s  money,  and 
without  his  knowledge  and  consent  With 
respect  to  tbe  building  and  loan  stO(^,  the 
finding  is,  in  eftect  that  the  claimant  sub- 
scribed for  hlmseUT,  in  the  name  of  his  wife, 
and  paid  for  and  maintained  it  without  the 
knowledge  of  his  wife.  Under  the  finding, 
there  was  no  delivery,  and  no  gift  of  tbe 
stock  to  the  wife. 

Under  our  statutea,  a  married  woman  has 
the  power  to  contract  as  feme  sole,  except 
she  Is  forbidden  to  convey  or  incumber  her 
real  estate,  or  enter  Into  a  contract  as  surety 
for  another.  Section  7855,  Bums'  Ann.  St 
1908.  She  may  carry  on  business  on  her 
own  separate  account  and  in  relation  to  her 
personal  estate  may  make  any  contract  she 
chooses.  Section  7853,  Bums'  Ann.  St  1908. 
On  her  part,  a  married  woman  may  deal 
with  her  husband  as  with  a  stranger,  but 
the  husband,  on  account  of  his  presumed  su- 
perior, dominant  influence  to  bind  bis  wife, 
must  clearly  establish  the  contract  and  show 
that  it  Is  fair  to  her  and  free  from  over- 
reachhag.  Harrell  v.  Harrell,  117  Ind.  94, 
19  N.  E.  821;  Arnold  v.  Engleman,  103  Ind. 
£12,  S  N.  B.  238;  Wilson  v.  Wilson,  113  Ind. 
416,  15  N.  B.  618;  Oosnell  v.  Jones,  152 
Ind.  638,  53  N.  B.  881.  There  is  nothing  in 
the  findings  to  Indicate  unfairness  to  the 
wife,  or  that  any  advantage  was  taken  of 
ber.  At  the  time  of  the  marriage  she  was 
tbe  owner  of  an  estate,  consisting  of  real 
property  In  Oreensburg,  of  the  value  of  $11,- 
000.  During  her  coverture  of  eight  years, 
she  kept  her  property  In  repair.  Increased 
her  holdings  by  an  additional  purchase  to 
the  value  of  |11,660,  paid  a  personal  mort- 
gage indebtedness  of  $5,465.15,  and  at  the 
time  of  her  death  had  a  balance  to  her 
credit  in  bank  of  1708.57. 

Appellant*  makes  complaint  that  the  spe- 
cial finding  of  facts,  as  a  whole,  and  certain 
specific  facts  set  forth;  were  not  sustained 
by  sufficient  evidence,  i^nd  are  contrary  to 
law.  C!onceming  the  tt^ms  particularly  com- 
plained of,  and  also  the  findings  as  a  whole, 
the  evidence  was  confiicting,  and  the  trial 
court  having  had  the  witnesses  before  it, 
and  a  superior  opportunity  to  Judge  of  their 
credibility,  reached  conclusions  that  all  the 
findings  of  fact  were  sufildently  proven,  and. 


under  the  circumstances,  it  la  not  within 
our  province  to  overthrow  them. 

The  claimant  had  oITered  evidence  In  sup- 
port of  the  Issue  that  the  decedent  had  cre- 
ated and  mahitalned  at  the  bank  the  "Agent" 
account,  with  his  money  and  without  his 
knowledge  and  consent,  and  during  the  ex- 
amination of  one  of  the  defendant's  witness- 
es she  was  asked  the  following  question: 
"What  did  your  mother  say  about  the  mon- 
ey In  tbe  'Agent*  book,  as  to  where  it  came 
from?"  Upon  the  defendant's  objection,  the 
court  held  the  question  Improper,  and  appel- 
lant insists  tbat  the  rallng  was  error.  We 
think  not  It  was  the  party's  own  witness. 
The  question  was  addressed  to  no  particular 
time,  or  place,  or  act  and,  being  In  the  ab- 
sence of  the  claimant  called  for  a  purely 
self -serving  statemrait 

Oeorge  Bruce,  secretary  of  the  Working- 
men's  Building  ft  Loan  Association,  a  wit- 
ness for  tbe  claimant  In  testifying  concern- 
ing  the  claimant's  subscription  to  the  stodc 
of  said  association,  and  the  issuance  to  him, 
by  the  witness,  of  the  building  and  loan 
passbook,  was  twrmltted  by  the  court  to  state 
the  conversation,  or  state  what  was  said  by 
the  parties  at  the  time,  as  a  part  of  the 
transaction.  Whereupon,  on  cross-examina- 
tion, appellant's  counsel  asked  the  witness 
the  foUowhig  question  relating  to  said  con- 
versation: "I  will  ask  you  If  the  conversa- 
tion you  have  Just  recited  was  a  part  of  tbe 
transaction  In  the  Issuing  of  that  book."  It 
will  be  observed  that  the  question  propound- 
ed  did  not  relate  to  any  particular  state- 
ment or  part  of  the  conversation,  but  was. 
In  effect  whether  the  conversation,  as  a 
whole,  and  the  issuance  of  the  passbook, 
were  parts  of  tbe  same  transaction.  Tbe 
witness  had  Just  answered  that  they  were, 
and  we  think  It  was  a  matter  of  discretion 
with  the  court  to  require,  or  refuse,  a  repeti- 
tion of  the  answer;  furthermore,  we  do  not 
see  how  appellant  was  injured  by  the  exdn- 
slon  of  the  answer. 

Appellant's  motion  for  a  venire  de  novo 
because  the  special  finding  of  the  court  is 
so  uncertain.  Indefinite,  and  ambiguous  that 
no  Judgment  can  be  entered  thereon,  was 
overraled.  Other  reasons  assigned  were 
causes  for  a  new  trial,  but  not  for  a  venire 
de  novo.  The  latter  motion  does  not  apply 
to  special  verdicts,  or  to  special  findings,  un- 
less the  special  verdict  or  special  finding,  !■ 
80  uncertain,  ambiguous,  or  otherwise  defec- 
tive tbat  no  Jndgmoit  at  all  can  be  rendered 
upon  it  Maxwell  v.  Wright  160  Ind.  515. 
617,  67  N.  B.  267.  We  have  found  Hut  this 
is  not  such  a  case. 

We  find  no  error.    Judgment  affirmed 
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OVKRMBTBR  at  aL  T.  BOABD  OV  OOirBS 

OF  CASS  COUNTY.    (No.  6,243.)* 

<AmeUata  Court  of  Indiana,  Di^iaion  No.  1. 

Not.  H,  iSOS.) 

1.  HlOHWATB    (I    118*)— IHFBOTEMXIITS— EX- 

PXR8XS— OotmsBx.  Fkks— AuiHoaiTT  TO  Em- 
ploy CounsEL. 

A  petitioner  for  a  highway  Improvement, 
vnder  AcU  1806,  p.  621,  e:  167,  relating  to  higb- 
waja,  haa  no  anthority  to  employ  an  attorney 
to  give  adylce  to  the  board  of  commiasioners, 
after  the  matter  haa  been  presented  to  it,  and 
^arge  tlie  expenaea  to  the  conatruction  fund. 

[Sid.  Note.— For  other  caaea,  see  Highwayi^ 
OoiL  Dig.  I  866;  Dec.  Dig.  |  118.*] 

2L  HlOHWATS   (I   118*)— IlfPBOTKIiBRn— "AU. 

EiXFKNsxa  Ikcubbzd." 

The  woida  "all  expenses  incnrred,"  in  Acta 
1906,  p.  667,  e.  167,  |  75.  aotboriaing  the  board 
of  commissioneiB  to  issue  bonds  for  the  con- 
atmction  of  a  hi^^fawar  improrement  to  an 
amount  not  exceeding  the  cqntract  price,  and 
'"all  expenses  incurred"  and  damages  allowed 
prior  to  die  letting  of  the  contract  mean  the  ex- 
penaea incnrred  In  tlie  performance  of  the  work 
nqniied  by  the  act:  and,  though  a  petition 
vnist  be  filed  to  obtain  an  improvement,  a  peti- 
tioner employing  an  attorney  to  draw  the  peti- 
tion cannot  charge  hia  feea  to  the  construction 
tnnd. 

PBd.  Note.— For  other  caaes,  aee  Highwaya, 
Cant  Dig.  Si  364,  366 ;  Dec.  Dig.  |  11&*] 

Z.  Highways  (|  118*)— iMFBOTimNTa. 

One  seeking  to  recover  a  claim  against  a 
fmblie  fund  moat  abow  a  atatnte  anthorlzing  the 
tceovery. 

[Bd.  Note.— For  other  caaea,  aea  Highwaya, 
Dec  Dig.  I  lis.*] 

Appeal  from  Clrcoit  Oourt;  Caaa  County; 
Joba  8.  LaJry,  Judge. 

Action  by  Frank  P.  Overmeyer  and  others 
against  the  Board  of  Commissioners  of  Cass 
County.  From  a  Judgment  for  defendant  on 
sustaining  a  demurrer  to  the  claim,  plaintiffs 
4u>peal.    Affirmed. 

Robert  C.  HIIIIb  and'  George  A.  Gamble, 
for  appellants.  John  11.  Ashby  and  Myers 
A  Tarlott,  for  appellee. 

HADLEY,  J.  This  waa  an  action  by  ap- 
peHant  against  appellee  to  recover  the  sum 
at  1175  to  pay  attorneys,  employed  by  him 
•ad  others  to  prosecute  a  petition  before  the 
tward  ot  commisaionen  for  the  improvement 
-•f  a  public  highway  in  Jackson  township, 
tmder  Acts  Gea  Asaem.  1006.  The  complaint, 
wbicb  was  first  filed  aa  a  claim  before  said 
iMMUd  ot  commissioners,  avers  in  sulwtance 
that  aiqirilant,  together  with  others,  peti- 
tioned appellee  for  the  improvement  of  a 
pnblic  highway  in  Jackaon  township,  under 
Acts  Oen.  Assem.  1906;  that  said  petition  was 
granted,  and  such  proceedings  had  under 
the  law  as  were  necessary  for  the  constmc- 
tion  of  said  improvements,  which  were  or^ 
dered  made  and  contracted  for.  It  Is  then 
averred  that  to  secure  such  Improvements  it 
was  necessary  for  said  appellant  and  other 
petitioners  to  have  the  services  ot  an  attor- 
ney tor  the  purpose  of  preparing  and  filing 


Mid  petition,  and  the  prqwratfam  ot  all  the 
BOttoSB,  records,  entries,  orders,  etc.,  so  that 
all  ot  aaid  steps  would  be  taken  according  to 
law,  a^d  thiat  they  emirioyed  two  attorneys 
for  that  purpose,  who  accepted  the  employment 
and  performed  the  services,  a  bill  of  particu- 
lars of  aaid  aervlces  being  filed  as  an  exhibit 
and  made  a  part  of  said  claim.  It  is  averred 
that  cost  of  said  services  is  reasonable,  and 
that  appellant  ought  to  be  allowed  said  sum, 
for  himself  and  all  the  other  petitioners,  with 
which  to  pay  said  attom^s  for  said  serv- 
ices, and  the  aame  be  charged  as  a  part  of 
the  estimated  cost  of  the  construction  ot 
said  Improvements,  aa  one  of  the  items  of  ex- 
pense Incnrred  prior  to  the  letting  of  the 
contract  tor  the  Improvememt  ot  aaid  high- 
way, aa  aforesaid.  Prayer  that  said  appel- 
lant and  the  other  petitioners  be  allowed  the 
sum  ot  $176,  to  be  used  In  paying  the  at- 
torneys for  Kiid  services,  as  aforesaid.  TblB 
dalm  was  disallowed  by  the  board,  and  ap- 
peal from  such  disallowance  was  taken  to 
the  Cass  circuit  court,  and  In  said  court  ap- 
pellee demurred  to  said  claim,  which  demn)[p- 
rer  was  sustained.  Appellant  refused  to 
plead  further,  and  judgment  was  rendered  la 
favor  ot  appellea 

The  question  presented  In  this  appeal  is 
upon  the  ruling  of  the  court  in  sustaining  a 
demurrer  to  the  claim.  By  the  bill  ot  par- 
ttcolars  filed  with  the  complaint  it  api>eara 
that  all  the  services  rendered  for  which  com- 
pensaticm  is  claimed,  except  the  preparation 
of  the  petition  and  presentation  of  the  same 
to  the  board,  were  In  the  nature  of  legal  su- 
pervision of  the  various  steps  imposed  on  tha 
board  by  the  law.  under  which  the  petition 
was  filed.  It  certainly  requlrea  no  argument 
to  sustain  the  position  that  the  Legislature 
never  contemplated  that  a  jietltloner  for  a 
highway  Improvement  might  employ  an  at- 
torney to  supervise  the  action  of  the  board 
ot  commissioners  in  the  construction  ot  the 
improvement,  and  bind  the  fund  to  pay 
such  attorney  tor  such  services.  After  the 
petition  waa  filed  the  petitioner  bad  no 
torthN'  legal  concern  with  the  matter.  Ev- 
erything to  be  done  thereafter  was  to  be 
done  by  the  board  of  oommissloners,  and 
It  alone  waa  responsible  for  Its  being  don«» 
legally  and  In  due  form.  It  It  needed  le- 
gal advice,  it  was  ita  duty  to  secure  It ;  bufc 
It  would  be  strange  Indeed  It  this  board 
whidi  baa  the  whole  responsibility  tor  its 
proceedings,  could  be  compelled  to  receive 
and  follow  the  advice  of  an  attorney  em- 
ployed by  the  petitioners.  Whether  the 
board  could  employ  counsel  and  charge  the 
expense  thereof  to  the  construction  fund  la 
a  question  not  here  presented,  and  upon 
which  we  expreas  no  opinion.  Certain  It  la 
that  the  petition  or  petitioners  are  not  au- 
thorized to  tumiah  the  legal  advisers  to  tho 
board  of  commissioners,  after  the  matter  haa 
been  presented  to  It,  and  charge  the  expense 
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tliereof  to  the  oonstnictloii  fand;  but  It  1b 
contended  th&t  tiie  petitioners  were  compel- 
led to  employ  a  lawyer  to  prepare  and  pre- 
sent the  petition.  The  provision  of  the  stat- 
ute, under  which  appellant  seeks  to  recover, 
is  as  follows:  "For  the  purpose  of  raising 
money  to  pay  for  construction,  the  board  of 
commissioners  shall  issue  the  bonds  of  the 
county  not  to  exceed  In  amount  the  contract 
price  and  all  expenses  incurred  and  damages 
allowed  prior  to  the  letting  of  the  contract" 
Acts  1905,  i>.  55T,  c.  167,  {  76;  Bums'  Ann. 
8t  1908,  {  7725.  To  say  that  this  provision 
Is  entitled  to  the  broad  e^neral  meaning 
sought  to  be  given  it  by  appellant  would  be 
a  very  dangerous  construction.  It  would,  in 
fact,  be  saying  that  any  person  who  was  in- 
terested In  the  road  might  authorize  himself, 
or  some  other  person,  to  perform  some  serv- 
ice looking  to  the  establishment  of  the  im- 
provement, and  present  and  recover  a  claim 
therefor.  If  appellant  was  authorized  to 
employ  an  attorney  to  prepare  the  petition, 
he  was  just  as  well  authorized  to  hire  some 
one  to  circulate  the  petition,  and,  If  he  might 
employ  some  one  to  circulate  the  petition,  It 
would  be  only  a  step  further  for  us  to  say 
that  he  would  be  authorized  to  employ  help- 
ers to  perfect  an  organization  to  carry  the 
tlection;  and  it  might  be  truthfully  said  that 
each  of  said  employments  was  necessary  in 
order  to  establish  the  improvement,  while 
fundamentally  it  might  be  true  that  such  im- 
provement itself  was  not  a  necessity,  though 
highly  desirable.  "All  expenses  Incurred,"  as 
used  In  this  statute,  should  be  held  to  mean 
the  expenses  incurred  in  the  performance  of 
the  work  specifically  required  to  be  done  by 
the  provisions  of  said  act  To  hold  other- 
wise would  open  up  an  unlimited  field  of  em- 
ployment But  there  is  no  provision  in  the 
statirte  for  the  employment  of  an  attorney  to 
prepare  the  petition.  In  fact  there  Is  no  pro- 
vision requiring  any  one  to  file  a  petition.  A 
petition  must  be  filed  to  obtain  the  improve- 
ment, it  Is  true,  but  the  Improvement  is  not 
required,  and  may  not  be  necessary.  The 
filing  of  the  petition,  therefore,  was  a  vol- 
imtary  act  on  the  part  of  the  petitioners. 
Whether  they  drew  and  presented  the  peti- 
tion themselves,  or  employed  an  attorney  to 
do  it  for  them,  was  a  matter  of  no  particu- 
lar importance  to  the  other  citizens  of  the 
taxing  districts  or  the  county.  In  this,  as 
In  the  case  of  almost  every  public  improve- 
ment, the  burdens  of  the  initiative  arc  upon 
the  progressive  public-spirited  citizens.  The 
complaint  does  not  show  the  necessity  for 
the  employment  of  an  attorney  to  prepare 
and  present  the  petition.  While  it  is  averred 
that  such  a  necessity  existed,  this  is  mere- 
ly a  conclusion.  No  facts  are  stated  upon 
which  it  Is  based.  It  does  not  appear  that 
no  one  but  a  lawyer  could  have  drawn  and 
presented  the  petition.  The  law  clearly 
speclflps  what  the  petition  shall  contain,  and 


we  have  no  doubt  that  there  are  many  men 
outside  of  the  legal  profession  who  could 
draw  such  a  petition  that  would  be  in  all 
respects  in  conformity  to  the  act,  and  n» 
formal  presentation  to  the  board  of  commis- 
sioners is  required. 

It  is  a  well-established  rule  that,  whero 
one  seeks  to  recover  a  claim  against  a  public 
fund,  he  most  show  a  statute  authorizing 
such  recovery.  Kersey  v.  Turner,  99  Ind. 
257;  Board,  etc.,  v.  Cole,  2  Ind.  App.  475, 
476,  28  N.  EL  772;  Board,  etc.  v.  Fullen,  118 
Ind.  158,  20  N.  E.  771.  No  such  statute  is 
pointed  out  The  demurrer  was  properly 
sustained. 

Judgment  afi^med. 

(44  Ind.  App.  48t> 

LOUISVILLE  &  S.  L  TRACTION  CO.  v. 

WORRELL     (No.  8,4«5.)i 

(Appellate  Covat  of  Indiana,  Division  No.  2: 

Nov.  19,  1908.) 

1.  AppEAr  Aif  D  Ebbob  (i  289*)— Pbeskktatiok 

AND  ReSEBVATION  OF  GSODNnS— MonON  FOB 

New  Tbial— Ritmno  on  Eviuence— Motior 

TO  Suppress  Deposition. 

The  ruling,  on  a  motion  to  suppress  a  ie^ 
osition,  whether  made  before  or  during  the  triu, 
to  be  reviewable  most  be  given  as  a  cause  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1692;  Dec.  Dig.  i  289.*] 

2.  Tbial  (I  350*)  —  Oenerai,  Vbbdici  — 8fb» 
ciAi.  Intbbbooatobies— Motion  fob  Jttdo- 

VENT  ON  SFECIAI.  InTEBBOOATOBIES. 

Only  the.  pleading  the  general  verdict,  anA 
the  answers  to  special  interrogatories  can  be 
considered  in  determining  the  force  of  specif 
Interrogatories,  on  a  motion  for  jndgment  on  th* 
Interrogatories  notwithstanding  the  general  vei» 
diet 

[Ed.  Note. — For  other  cases,  see  Trial.  Deew 
Dig.  i  359.*] 

3.  Tbial  ({  358*) — Answebs  to  Speciai,  lir- 
tebboqatobies— Inconsistencies— Effect. 

Answers  to  interrogatories  which  are  in 
conflict  or  are  inconsistent  with  each  other  or 
are  uncertain  in  their  meaning  will  not  control 
the  general  verdict ;  and  hence,  where,  in  an 
action  for  injuries  to  a  street  car  passenger,  the 
complaint  charged  negligence  in  the  care  and 
operation  of  the  controllers,  whereby  fire  was 
produced,  which  alarmed  plaintiff  and  caused  her 
to  jump  from  the  car  while  in  motion,  answers 
to  interrogatories  that  the  bnming  of  the  con- 
trollers was  the  result  of  some  unforeseen  cause^ 
that  there  was  no  inherent  defect  in  the  con- 
trollem,  that  controllers  on  street  cars  do  not 
bum  out  when  in  good  order,  and  that  the  car- 
was  not  Inspected  the  night  before  the  accident, 
being  mereljr  inconsistent  with  each  other,  anil 
not  necessarily  with  a  general  verdict  for  plain- 
tiff, will  not  override  such  general  verdict. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  J  856 ;   Dec.  Dig.  I  3o8.*f 

4.  Tbial  (J  295*)— Constbuction  OF  Chabok 
AS  A  Whole— Review. 

In  passing  on  the  question  whether  an  in- 
struction, in  ap  action  for  injuries  to  a  street 
car  passenger,  was  erroneous  for  failing  to 
charge  on  ccntrfbutory  negligence.  It  was  proper 
to  consider  other  instructions  In  reference  to  her 
negligence,  and  which  covered  the  law  on  tlM» 
subject 

[Bd.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  a  703-717;  Dec.  Dig.  t  2ffi5.*] 
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5.  Cabbicbb  (I  848*) -^  In JTJBiss  to  PassbN' 

GEBS — CONTBIBDTOBT  NEQUGSNOl^-iNSTBUO- 
TIOSS. 

In  an  actton  for  ihjnriee  to  a  street  car 
passenger,  who  jiunped  from  a  moving  car  be- 
cause alarmed  on  account  of  the  explosion  of 
the  controllers,  instructions  that  the  existence 
of  fire  in  the  vestibules  of  the  car  did  not  au- 
thorize plaintiff,  assured  that  there  was  no  dan- 
ger, to  heedlessly  jomp  from  the  ear  while  in 
motion;  that  if  plaintiff  by  her  rashness  con- 
tributed to  the  accident,  the  verdict  should  be  for 
defendant;  that  sometimes  an  injury  to  a  pas- 
senger might  as  well  happen  through  his  own 
aeeligence  as  that  of  the  carrier,  and  an  injury 
onder  such  circumstances  raised  no  presumption 
of  negligence,  etc. — were  favorable  to  defendant 
on  the  issue  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Sf  1408-1407;   Dec.  Dig.  i  34a*] 

6.  Cabbiebs  (}  338*)— iNJxntm  to  Passen- 

OEBS— CONTBIBtrrOBT  NEOLlaEKCK. 

Where  there  was  evidence  that  a  passenger, 
moved  by  the  impulse  of  fear  caused  by  the  ex- 
plosion of  the  controllers,  carefully  stepped  off 
the  car  and  was  thrown  to  the  ground  and  injur- 
ed, the  jury  properly  found  that  the  passenger, 
in  attempting  to  get  away  from  the  danger, 
was  not  negligent. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  f  1852;   Dec.  Dig.  f  338.*] 

7.  TBIAI.  (J  194*)  — iNSTBUCnONS  — INTADINQ 

Pbovince  of  Jxtbt. 

An  instmction,  in  an  action  for  injuries  to 
a  passenger  alighting  from  a  street  car  to  escape 
from  danger,  caused  by  the  explosion  of  the  con- 
trollers, that  expert  testimony  had  been  intro- 
duced to  show  the  effect  of  certain  causes,  "but 
the  court  wains  the  jury  that  snch  testimony 
does  not  establish  the  fact  that  the  wires  and 
fuse  were  defective  as  alleged  in  the  complaint," 
is  proi>er]y  refused;  it  being  for  the  jurj'  to 
determine  what  any  patticular  testimony  did  or 
did  not  establish. 

[Hid.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  H  43&^48;    Dec.  Dig.  {  194.*] 

8.  Appxai,  and  Ebbob  (!  1051*)— Habiclbss 
£^BOB— Aduibsion  of  Evidsnce. 

In  an  action  for  injuries  to  a  passenger 
who  jnmped  from  a  car  to  avoid  danger  from 
the  ezploMon  of  the  controllers,  the  error,  if 
any,  in  permitting  an  expert  to  testify  as  to 
other  explosions  on  electric  cars  within  his  ex- 
perience, and  by  what  they  were  caused,  was 
harmless  to  defendant;  the  evidence  being  per- 
tinent onl^  to  the  question  of  defendant's  negli- 
gence, which  was  presumed  under  the  doctrine 
of  res  ipsa  lognitnr. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4161-4170 ;  Dec.  Dig.  f 
1051.*1 

9.  GaBBIEBB  (}  816*)  —  llf JTTBIEB  TO  Passen- 
OEB8— Neouokncb— Pbesumftions. 

Where  a  passenger  is  Injured  without  his 
fanit  through  a  defect  in  the  appliance  of  the 
car  on  which  he  is  riding,  whicli  is  under  the 
management  of  the  carrier,  the  presumption  of 
negligence  arises  against  the  carrier,  and  re- 
mains until  overthrown  by  other  facts. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S  1283 ;  Dec.  Dig.  §  316.*] 

10.  Cabbiebs  (8  316*)— Passengers— Injubies 
—  contbibutobt  negligence  —  bltbden  of 
Pboop. 

The  burden  of  proving  that «  passenger,  in- 
jured by  jumping  from  a  street  car  to  avoid  a 
threatened  danger  occasioned  by  the  explosion  of 
the  controllers,  waa  neglig^it,  is  on  defendant 
[Ed.  Note. — For  other  cases;  see  Carriers, 
Cent  Dig.  ii  1283-1294;   Dec.  IMg.  {  816.*] 


11.  CABBIEBa    (I    338*)— INJUBIBS   TO    PaSSEIT- 
OEBB — CONTBIBUTOBT  NEGLIGENCE. 

A  passenger,  whether  on  a  steam  railroad, 
a  street  railroad,  or  an  interurban  railroad, 
leaving  her  seat  to  escape  an  apparent  danger  oc- 
casioned by  the  explosion  of  the  controllers,  is 
not  negligent 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1352 ;   Dec.  Dig.  f  838.*] 

12.  Cabbiebs  ($  306*)— iNjtrBixs  to  Passen- 
OEHs— Pboximatb  Cause. 

Where,  on  the  explosion  of  the  controllers 
of  a  car,  a  passenger  left  her  seat  and  stepped 
off  the  car,  in  motion,  and  was  Injured,  the 
proximate  cause  of  the  injury  was  not  the  act 
of  her  leaving  her  seat  bnt  the  explosion  of  the 
controllers, 

[Bd.  Note.— For  other  casea,  we  Carriers, 
Dec  Dig.  {  305.*] 

13.  Negligence  ({  119*)  —  AiXKOATioirs  or 
Negligence — Pboof. 

Where  various  acts  of  negligence  are  inde- 
pendently pleaded,  it  is  only  necessary  to  prove 
such  facts  averred  as  amount  to  a  cause  of 
action. 

[Ed.  Note. — For  other  cases,  see  NegUgencet 
Cent.  Dig.  |§  200-216 ;   Dec.  Dig.  i  119.*] 

14.  NSOLIGENCE    (i    119*)  —  A£LEaATI0R8   Ot 

Negligence- Pboof. 

A  plaintiff  suing  for  personal  injuries  is 
not  deprived,  of  bis  right  to  rely  on  the  doctrine' 
of  res  ipsa,  loquitur  by  reason  of  having  averred 
a  particular  act  of  negligence  complained  of, 
where  such  act  is  the  one  which  legal  inference 
tends  to  establish. 

[Eid.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  IS  200-216 ;   Dec.  Dig.  i  119.*] 

15.  Cabbiebs  (I  816*)- InjubieS  to  Passen- 
OEBS— Neoliobnce— Res  Ipsa  Loquitob. 

Where,  in  an  action  for  Injuries  to  a  street 
car  passenger,  the  complaint  charges  negligence 
in  the  care  and  operation  of  the  controllers, 
whereby  fire  was  produced,  alarming  plaintiff 
and  causing  her  to  jump  from  the  car  while  in 
motion,  the  acts  of  negligence  are  such  as  legal 
inference  tends  to  establish,  and  plaintiff  is  not 
deprived  of  her  right  to  rely  on  the  doctrine  of 
res  ipsa  loquitur. 

[EM.  Note.—For  other  cases,  see  Carrien,  Dec. 
Dig.  I  316.*] 

16.  Negligence  (S  121*)— Res  Ipsa  Loqoitdb 
— Pboof  of  Cause  of-  Accident. 

An  unsuccessful  attempt  to  prove  by  direct 
evidence  the  precise  cause  of  an  accident  does 
not  estop  the  injured  person  from  relying  on  the 
presumption  applicable  to  it 

[Ed.  Note.—For  other  cases,  see  Negligence, 
Dec.  Dig.  S  121.*] 

Appeal  from  Circuit  Court,  Harrison  Gotin- 
1y;  Christopher  W.  Cook,  Jndge. 

Action  by  Clara  A.  Worrell  against  the 
LonlBviUe  &  Southern  Indiana  Traction  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

Rowland  Evans,  Charles  D.  Kelso,  and 
William  Ridley,  for  appellant  Geo.  H.  Hes- 
ter, for  appellee. 


COMSTOCK,  J.  In  the  Harrison  circuit 
court  appellee  sought  to  recover  damages  for 
personal  injuries,  alleged  to  have  .been  sua- 
talned  through  the  negligence  of  the  appel- 
lant its  agents  and  servants,  while  she  wis 
a  passraiger  upon  one  of  Its  cars.    The  com- 
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plaint  waa  filed  In  the  Clark  drcnit  conit, 
and  after  aucceasive  changes  of  venue  waa 
tried  in  the  court  from  which  this  appeal  la 
taken,  resulting  in  a  verdict  and  judgment 
In  favor  of  appellee  for  $2,000. 

With  the  general  verdict  the  Jury  returned 
answers  to  interrogatoriea.  The  issues  were 
formed  by  amended  first  and  second  para* 
graphs  of  complaint,  separate  demurrers 
thereto,  and  appellant's  answer  in  general 
denial.  In  the  reply  brief  It  is  conceded 
that  each  paragraph  of  the  complaint  states 
a  cause  of  action.  Appellant  offered  no  evi- 
dence. The  following  is  a  brief  outline  of 
the  facts  alleged  and  supported  by  the  evi- 
dence: Appellant  operates  an  electric  street 
railway  system  in  the  city  of  JeffersonviUe, 
Ind.  One  of  its  lines  extends  eastwardly  on 
Chestnut  street  from  Spring  street,  upon 
which,  at  the  time  of  the  accident  in  question, 
it  regularly  operated  electric  cars,  for  the 
transportation  of  passengers,  as  a  common 
carrier.  The  cars  belonged  to  appellant,  and 
were  solely  under  its  care,  control,  inspec- 
tion, and  management.  It  likewise  furnished 
the  electric  motive  power  by  wliich  the  cars 
were  propelled.  On  the  night  of  January  31, 
1904,  between  8  and  9  o'clock  p.  m.,  appellee, 
for  the  purpose  of  being  transported  to  her 
borne  on  Chestnut  street,  took  passage  on  bne 
of  appellant's  cars,  and  paid  the  customary 
fare  therefor.  It  was  a  small-sized  electric 
car,  equipped  with  vestibule  in  front  and 
rear,  with  a  trolley  pole  operating  on  an 
overhead  wire,  with  controllers,  brakes,  and 
in  all  respects  similar  in  appearance  and  in 
construction  to  such  electric  cars  as  are  uni- 
versally in  use  on  the  streets  of  towns  and 
cities.  There  was  nothing  about  the  appear^ 
ance  of  the  car  to  indicate  to  appellee  that 
it  was  not  In  safe  condition,  or  that  there 
was  any  danger  from  any  of  its  defective 
parts  at  an  explosion  or  its  taking  fire.  The 
night  was  dark  and  cloudy.  After  the  car 
had  nm  several  blocks  the  controller  on  the 
front  platform,  where  the  motorman  was 
standing,  suddenly  took  fire  and  began  burn- 
ing while  the  car  was  still  running.  This 
burning  produced  flames  of  flre,  vivid  flashes 
if  electricity,  and  a  dense  smcAe  that  com- 
pletely filled  the  car.  It  appeared  to  the 
passengers,  as  several  of  them  testified,  that 
the  motorman  had  completely  lost  control  of 
the  car,  and  that  it  could  not  be  stopped. 
There  was  an  instant  panic-  among  them. 
Five  women  on  the  car,  fearing  for  their 
lives,  jumped  from  their  seats,  and  started 
for  the  rear  door  for  the  purpose  of  getting 
off.  Appellee  was  seated  nearest  to  the  door. 
She  reached  the  platform  while  the  car  was 
still  burning,  and,  believing  that  it  could  not 
be  stopped  and  was  in  danger  of  burning,  and 
that  she  was  liable  to  be  Injured  or  killed  if 
she  remained  thereon,  she  stepped  off,  as 
the  car  was  moving  about  five  miles  an  hour, 
as  carefnily  as  was  xiosslble  under  the  cir- 
cumstances, and  was  thereby  thrown  to  the 
ground,  by  reason  of  which  she  sustained  a 


broken  arm,  permanently  disabling  her  from 
earning  a  livelihood. 

For  reversal  appellant  relies  npon  the  ac- 
tion of  the  court  in  overmllng,  respectively, 
its  motion  for  judgment,  on  the  answers  to 
interrogatories  returned  by  the  jury,  not- 
withstanding the  general  verdict,  for  a  new 
trial,  and  to  suppress  the  deposition  of  Davis 
L.  Field.  The  ruling  last  named  is  made  on- 
ly an  independent  assignment  of  error.  No 
question  is  presented  therd>y  for  the  reason 
that  it  should  be  given  as  a  cause  for  a  new 
trial.  And  this  is  true  whether  the  rulinjr 
Is  made  before  or  during  the  progress  of  the 
trial.  Burnett  v.  Miles,  148  Ind.  230,  46  N. 
E.  464;  Hatton  v.  Jones,  78  Ind.  466 ;  Fatter- 
son  V.  Lordi  47  Ind.  203;  Porter  Huron  Co.  T. 
Smith,  21  Ind.  App.  234,  62  N.  E.  106 ;  Capital 
Nat'l  Bank  v.  Wilkerson,  36  Ind.  App.  551, 
666,  76  N.  E.  258;  Daunhauer  v.  HUton,  82 
Ind.  631;  JeffersonviUe,  etc.,  B.  Co.  v.  Biley, 
39  Ind.  668;  Mercer  v.  Patterson,  41  Ind. 
440;  Ferguson  v.  State  ex  Tel.,  90  Ind.  43; 
Eubank's  Manual,  i  132. 

In  arguing  that  the  court  erred  In  overrul- 
ing appellant's  motion  for  judgment  on  the 
answers  to  interrogatories  appellant  relies 
npon  the  answer  to  63  and  the  absence  of 
an  answer  to  64.  No.  63  reads:  "Was  the 
burning  out  of  the  controllers  the  result  of 
some  unforeseen  and  unaccountable  cause? 
Ans.  Tea"  No.  64  reads:  "If  you  answer 
63  in  the  negative,  then  please  state  in  detail 
the  cause  of  the  burning  out  of  the  control- 
lers."  No  answer.  Counsel  for  appellant 
refer  to  the  rule  that  only  the  pleadings,  the 
general  verdict,  and  the  answers  to  special 
interrogatories  can  be  considered  In  determin- 
ing the  force  of  such  sx>ecial  interrogatories 
on  the  motion  in  question.  Attention  is  call- 
ed to  the  fact  that  each  paragraph  of  the 
complaint  charges  negligence  in  the  care  or 
In  the  operation  of  the  controllers,  whereby 
sparks  and  flames  of  flre  and  flashes  of  elec- 
tricity were  produced  which  alarmed  plain- 
tiff and  caused  her  to  jump  from  the  car 
while  In  motion,  resulting  in  her  injury.  It 
is  insisted  that,  as  the  burning  ont  of  the 
controllers  was  thus  shown  to  have  been  the 
result  of  some  unforeseen  and  unaccountable 
cause,  appellant  was  not  guilty  of  negligence 
in  falling  to  foresee  and  guard  against  an. 
unforeseen  and  unaccountable  cause.  Inter- 
rogatory No.  44  reads:  "Was  there  an  in- 
herent defect  in  the  controller,  the  cause  of 
which  neither  science,  mechanical  nor  elec- 
trical research  has  been  able  to  discover, 
avoid,  or  remedy?  Ans.  No."  Interrogatory 
No.  76  reads:  "Were  there  many  unknown, 
causes  that  would  bum  out  a  controller? 
Ads.  No."  The  last  and  the  preceding  inter- 
rogatories are  inconsistent  with  the  answers 
to  the  sixty-third..  Interrogatory  No.  38 
reads :  "Do  controllers  upon  street  cars  bum 
ont,  although  In  apparent  good  order,  and  al- 
though dally  Inspected  and  found  in  good 
condition?  Ans.  No."  In  other  interroga- 
tories it  was  found  that  the  car  waa  not  in- 
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qwcted  tlw  night  btfore  tli«  accident,  and 
that  the  defendant's  can  were  not  inspected 
daily  on  and  before  the  day  of  the  accident 
These  answers  are  contradictory  to  Mo.  68, 
and  make  It  manifest  that  the  jury  did  not 
Intend  to  find  that  the  cause  of  the  accident 
was  not  established,  nor  that  the  accident 
was  occasioned  by  "nnacconntable  canse." 
Where  answers  to  Interrogatories  conflict,  or 
are  Inconsistent  with  each  other,  or  are  nn- 
eertaln  In  their  meaning,  they  will  not  con- 
trol the  general  verdict  They  cancel  or  neu- 
tralize each  other,  and  do  not  overthrow  the 
general  verdict  Wabash  R.  Co.  v.  Biddle,  27 
Ind.  App.  161,  69  N.  E.  284,  60  N.  B.  12; 
Cleveland,  etc,  R.  Ca  v.  Wuest  41  Ind.  Appi 
210,  83  N.  B.  621.  It  has  been  held  In  numer^ 
ons  cases  that  the  special  findings  of  fact  do 
not  override  the  general  verdict,  unless  there 
is  a  conflict  between  the  two  that  cannot  be 
reconciled  by  any  evidence  legitimately  ad- 
missible under  the  Issues.  Rhodins  v.  John- 
son, 24  Ind.  App.  401,  66  N.  E3.  942;  FUckner 
V.  Lambert  36  Ind.  App.  624,  74  N.  B.  268; 
Cleveland,  etc.,  R.  Ca  v.  Wuest,  41  Ind.  App. 
21P,  83  N.  B.  621. 

We  do  not  find  In  the  record  before  us  the 
conflict  necessary  to  overthrow  the  general 
verdict 

Instruction  No.  2,  given  to  the  Jury  at  the 
request  of  appellee,  is  objected  to  because  It 
fails  to  charge  that,  if  from  the  evidence 
appellee  was  guilty  of  negligence  contribut- 
ing to  her  injury,  she  could  not  recover. 
The  instruction  correctly  states  the  law,  al- 
though It  does  not  state  all  the  law.  In  pass- 
ing npon  the  question  It  Is  proper  to  con- 
sider other  Instructions  given  in  reference  to 
appellee's  negligence,  and  which  covered  the 
law  upon  that  subject  Instruction  No.  2, 
given  at  request  of  defendant  stated  that 
If  while  plaintiff  was  riding,  as  alleged  In 
her  complaint  both  or  either  of  the  control- 
lers <m  the  ends  or  end  of  the  car  burned 
out  and  thereby  flames  of  flre  and  smoke 
came  forth  into  the  vestibules  of  the  car, 
but  that  such  flames  of  fire  were  confined  to 
the  vestibules  of  said  car,  and  after  the  ap- 
pearance of  said  flames  plalntiS  was  assured 
that  there  was  no  danger  or  cause  for  alarm, 
such  circumstances  did  not  authorize  the 
plalntur  to  rashly  and  heedlessly  Jump  from 
the  car  while  It  was  running  at  a  rate  of 
qieed  which  made  it  dangerous  to  jump,  and 
If  the  plaintiff  did  so.  jump,  after  sudi 
warning,  then  the  verdict  should  be  for  the 
defendant  In  other  Instructions  given,  the 
Jury  were  told  that  they  must  be  satisfied 
t)y  the  preponderance  of  evidence  that  the 
defendant  placed  the  plaintiff  In  peril  by 
the  burning  out  of  the  controllers,  or  either 
of  tliem.  If  they  did  so  burn  out,  before  they 
could  find  for  the  plaintiff;  that  If  they  find 
from  the  evidence  that  the  irialntlfl  by  her 
rashness  or  heedlessness  or  carelessness  con* 
tribnted  to  the  accident  the  verdict  should 
be  for  the  defendant;  that  If  the  plaintiff 
Injured  herself  by  jumping  from  the  moving 
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car  as  the  result  of  a  rash  apprehoislon  ot 
danger  which  did  not  exist,  the  verdict 
should  be  for  defendant;  that  if  the  plain- 
tiff without  just  cause  Jumped  from  the  car 
at  a  time  when  It  was  going  at  a  speed  at 
which  It  was  dangerous  to  go,  the  verdict 
should  be  for  the  defendant;  that  they 
should  consider  the  conduct  of  any  or  all 
passengers  on  the  car,  and  might  consider 
the  fact  if  found  to  be  a  fact,  that  none  of 
the  other  passengers  Jumped  from  the  car, 
as  to  whether  the  plaintiff  had  Just  cause  to 
Jump  from  the  car.  Instruction  No.  12  reads: 
"It  sometimes  happens  that,  from  the  very 
nature  of  an  accident,  It  is  disclosed  tliat  an 
Injury  to  a  passenger  might  as  well  have 
happened  llirough  his  own  negligence  as  that 
of  the  common  carrier,  and  the  injury  under 
such  circumstances  raises  no  presumption 
that  the  carrier  was  negligent;  and,  if  yon 
are  satisfied  from  tho  evidence  that  the  plain- 
tiff needlessly  and  rashly  contributed  to  her 
own  injury,  then  your  verdict  should  be  for 
the  jlefendant"  Hie  Instmctlons,  taken 
together  upon  this  question,  were  favorable 
to  appellant 

There  Is  evidence  to  show  that  moved 
t^  the  impulse  of  fear,  caused  by  the  flames 
of  fife,  vivid  flashes  of  electricity,  and  smoke 
that  filled  the  car,  appellee  carefully  stepped 
off  the  car,  and  was  thrown  to  the  ground 
and  received  the  Injuries  described.  The 
Jury  have  correctly  found  that  plaintiff's  at- 
tonpting  to  get  away  from  danger  was  not 
n^igence.  Serious  consequences  may  rea- 
sonably have  resulted  from  conditions  as 
they  appeared  to  appellee,  and  she  was  not 
negligent  in  attempting  to  escape  therefrom. 
Cincinnati,  etc.,  R.  R.  Co.  v.  Acrea,  41  Ind. 
App.  -r~,  82  N.  B.  1009;  Penn.  R.  Co.  v.  Mc- 
Caffrey, 130  Ind.  430,  38  N.  B.  67,  20  L.  R. 
A.  104;  Clai^  v.  Penn.  R.  Co.,  132  Ind.  199, 
31  N.  B.  808,  17  L.  R.  A.  811;  1  Thomp.  Neg. 
I  196;    3  Thomp.  Neg.  i  2927. 

Objection  was  made,  and  exception  taken, 
to  the  refusal  of  court  to  give  Instruction  No. 
33,  tendered  by  appellant  which  reads  as 
follows:  "Bbcpert  testimony  has  l>cen  intro- 
duced in  this  cause  for  the  purpose  of  show- 
ing the  effect  of  certain  causes,  but  the 
court  now  warns  you  that  such  testlmonj 
alone  does  not  establish  the  fact  that  tho 
wires,  electrical  apparatus,  and  fuse  were 
either  defective,  uncovered,  or  uninsulated, 
as  alleged  in  the  plaintiff's  complaint"  This 
instruction  was  correctly  refused,  for  the 
reason,  if  no  other,  that  it  was  for  the  jury 
to  determine  what  any  particular  testimony 
did  or  did  not  establish. 

It  Is  insisted  that  the  court  erred  in  per- 
mitting Wilfred  Gross,  an  expert  witness,  to 
testify  as  to  other  explosions  on  electric  cars 
within  his  esperlence,  and  by  what  they 
were  caused.  Conceding  for  the  sake  of  argu- 
ment snd  for  the  purposes  of  this  case  only, 
that  such  ruling  was  erroneous,  yet  it  was 
harmless.  The  evidence  was  pertinent  only 
to   the   question   of   appellant's   negligence. 
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Where  a  passenger  Is  Injured  without  hia 
fault,  through  a  defect  in  the  appliance  of 
the  car  i&  which  he  Is  riding,  and  which  is 
under  the  management  and  control  of  the 
carrier,  the  presumption  of  negligence  arises 
against  the  carrier,  and  remains  until  over- 
thrown by  other  facts.  Oleveland,  etc.,  Ry. 
Co.  V.  Hadley,  40  Ind.  App.  731,  82  N.  E. 
1025,  and  cases  cited;  Knoefel  t.  Atkins,  40 
Ind.  App.  428,  81  N.  E.  000,  603;  Pittsburgh, 
etc.,  R.  Co.  V.  Hlggs,  165  Ind.  694,  707,  706, 
76  N.  B.  29»,  4  L.  R.  A.  (N.  S.)  lOSl;  In- 
dianapolis, etc.,  Co.  ▼.  Schmidt,  163  Ind.  360, 
368,  360,  71  N.  E.  201;  Cleveland,  etc.,  R. 
Co.  V.  Newell,  104  Ind.  274,  S  N.  E.  836,  64 
Am.  Rep.  312,  and  cases  cited;  Terre  Haute; 
eta,  B.  Co.  T.  Sheeks,  155  Ind.  74,  94r-96,  66 
N.  B.  434,  and  cases  cited;  Louisville,  etc., 
Ry.  Co.  y.  Miller,  141  Ind.  533,  551,  S52,  37 
N.  E.  343,  and  cases  cited;  Kentucky,  etc.. 
Bridge  Co.  v.  Qulnkert  2  Ind.  App.  244,  252, 
28  N.  E.  338;  liOuisvIlle,  etc.,  R.  Co.  v.  Fay- 
lor,  126  Ind.  126,  25  N.  E.  869;  Louisville, 
etc.,  R.  Co.  V.  Hendricks,  128  Ind.  463*464, 
28  N.  B.  58.  The  burden  of  showing  appellee 
guilty  of  contributory  negligence  was  upon 
appellant  Appellee  denied  that  she  was 
warned  not  to  leave  the  car.  She  alighted 
carefully.  The  accident  was  due  to  some 
defect  in  the  appliance  of  the  car,  or  condi- 
tion of  such  appliance,  which  was  peculiar- 
ly within  the  knowledge  and  control  of  the 
defendant  The  verdict  is  a  finding  against 
appellant  upon  all  tbe  issues.  The  appellee 
was  not  guilty  of  contributory  negligence 
unless  it  was  that  she  left  her  seat  to  es- 
cape apparent  danger.  This  conduct  on  her 
part,  by  many  decisions,  is  held  not  to  have 
been  negligence.     Cincinnati,  etc.,  R.  Co.  v. 

Acrea,  41  Ind.  App. ,  82  N.  E.  1009;   Pire- 

baugh  V.  Seattle  Electric  Co.,  40  Wash.  658, 
82  Pac.  995,  2  L.  R.  A.  (N.  S.)  836,  111  Am. 
St  Rep.  990;  Poulson  v.  Nassau  Electric  Co., 
18  App.  DIv.  221,  45  N.  Y.  Supp.  941;  Buck- 
bee  V.  Third  Ave.  R.  Co.,  64  App.  Div.  360, 
72  N.  Y.  Supp.  217;  Bpod  v.  St  Louis  Tran- 
sit Co.,  115  Mo.  App.  202,  91  S.  W.  998;  Chi- 
cago, etc..  Traction  Co.  v.  Newmiller,  215  III. 
383,  74  N.  B.  410,  4  St  Ry.  Rep.  165,  and 
cases  cited  in  note.  Tte  above  ruling  applies 
alike  to  steam  railroads  and  street  and  in- 
terurban  railways.  Bosqul  v.  Sutro  K.  Co., 
131  Cal.  390,  63  Pac.  682;  Paynter  v.  Bridge- 
ton  Trac.  Co.,  67  N.  J.  Law,  619,  62  Atl.  367, 
and  cases  cited;  Brod  v.  St.  Louis  Transit 
Co.,  116  Mo.  App.  202,  91  S.  W.  993.  If  a 
common  carrier  is  liable,  as  has  l>een  held 
in  numerous  cases,  for  injury  to  a  passenger 
while  remaining  passive,  such  carrier  is 
equally  liable  to  the  passenger  injured  in  an 
attempt  to  escape  a  reasonably  apprehended 
danger.  From  the  failure  of  the  appellant 
to  (Aer  evidence  to  explain  the  explosion  the 


jury  had  the  right  to  put  a  construcflon  up» 
on  such  failure  of  the  defendant,  and  draw 
the  Inference  of  negligence.  Indianapolis, 
etc,  Ry.  Oo.  ▼.  Darnell,  32  Ind.  App.  694, 
095,  S3  N.  B.  609. 

Under  the  evidence  and  the  law  we  are  of 
the  opinion  that  the  maxim  "res  ipsa  loqui- 
tur" applies.  It  has  been  held  to  have  ap- 
plied in  numerous  cases  in  which  the  facta 
were  analogous  to  the  case  at  bar.  German 
T.  Brooklyn  Heights  Co.,  supra;  Buckbee  r. 
Third  Ave.  R.  Co.,  supra;  D'Arcy  v.  West- 
chester, etc.,  Ry.  Co.,  82  App.  Dlv.  263,  81 
N.  Y.  Supp.  952;  Poulson  v.  Nassau,  etc., 
R.  Co.,  supra;  Lynch  v.  Metropolitan  St.  Ry. 
Co.  (Sup.)  90  N.  Y.  Supp.  378;  Firebaugh  v. 
Seattle  Electric  Co.,  supra;  Chicago,  etc., 
Trac.  Co.  V.  Newmiller,  supra.  The  responsi- 
ble catise  of  appellee's  injury  was  the  prox- 
imate cause.  It  was  not  the  act  of  leaving 
her  seat  to  escape  from  the  car,  but  the  ex- 
plosion that  was  the  direct  cause.  Appellant 
insists  that  there  is  an  absolute  failure  of 
proof  that  the  machinery,  wires,  or  appli- 
ances of  the  car  were  in  any  way  defective, 
or  that  the  car  was  negligently  operated,  that 
the  appellee,  having  alleged  specific  acts  of 
negligence,  cannot  rely  upon  a  presumption, 
that  the  burden  was  on  appellee  to  prove 
one  of  the  specific  acts  of  negligence  charged, 
and  that  the  doctrine  of  res  ipsa  loquitur 
does  not  apply.  Where  various  acts  of  neg- 
ligence are  independently  pleaded,  It  is  only 
necessary  to  prove  such  facts  averred  as 
amount  to  a  cause  of  action.  New  York, 
etc.,  R.  Co.  v.  Flynn  (Ind.  App.)  SI  N.  E.  741; 
New  York,  eta,  R.  Co.  t.  Callahan,  40  Ind. 
App.  223,  81  N.  E.  670,  671;  Indianapolis, 
etc.,  R.  Oo.  v.  Sllfer,  35  Ind.  App.  700,  702, 
74  N.  B.  19;  Terre  Haute,  etc.,  R.  Co.  v.  Mc- 
Corkle,  140  Ind.  613,  40  N.  B.  62;  Standard 
Oil  Oo.  V.  Bowker,  141  Ind.  12,  16,  40  N.  E. 
128;  Penn.  R.  Co.  v.  Witte,  15  Ind.  App. 
583,  43  N.  m  319,  44  N.  E.  877.  As  to  the 
right  of  appellee  to  rely  upon  the  rule  re- 
ferred to,  Thompson  in  his  work  on  Negli- 
gence says:  "The  plaintiff  in  an  action  for 
personal  injuries  is  not  deprived  of  his  right 
to  rely  upon  the  doctrine  of  res  ipsa  loquitur 
by  reason  of  having  averred  the  particular 
act  of  negligence  complained  of,  where  such 
act  is  the  one  which  legal  Inference  tends  to 
establish."  6  Thomp.  Neg.  |  7643.  In  the 
case  at  bar  the  particular  acts  of  negligence 
charged  are  such  as  Its  legal  Inference  tends 
to  establish.  An  unsuccessful  attempt  to 
prove  by  direct  evidence  the  precise  cause 
of  an  accident  does  not  6stop  the  injured 
party  from  relying  upon  the  presumption  ap- 
plicable to  it.  Cassady  v.  Old  Colony,  etc., 
Ry.  Co.,  184  Mass.  150,  68  N.  E.  10,  63  L.  R, 
A.  285. 

Judgment  afiirmed. 
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(43  Ina.  A.  MS) 

CX>LUMBUS  ST.  RY.  &  LIGHT  CO.  v.  CITY 

OF  COLUMBUS.     (No.  6,56&)i 
(Appellate  Court  of  lodiana,  DiviBion  No.  2. 

Nov.  24, 1908.) 
L  Strekt  Railboads  (S  24*)— Obdiiiancks— 

NATDBB— ACCEPTANCB. 

A  city  ordinance  accepted  toy  a  street  rail- 
road tor  whose  benefit  it  was  made  becomes  a 
contract  between  the  city  and  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  i  24.*J 

2.  Stbeet   Raiuioads   (t  37*)— Oboiranoe— 
Refaib  or  Stkeet. 

If  a  street  railway  ordinance  merely  re- 
quires those  operating  the  railway  to  keep  the 
street  between  and  near  its  trades  in  repair,  they 
are  not  required  to  pave. 

VBd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  H  103,  105;   Dec.  Dig.  i  37.*] 

3.  Stbeet  Raii.boad8  (§  28*)— Chabteb  fbom 
Crrr— Construction. 

A  city  ordinance  empowering  the  construc- 
tion and  operation  of  a  street  railway  in  the 
city  streets  is  to  be  strictly  construed  against 
the  railway  company,  and,  if  there  are  doubtful 
prorisions  therein,  they  are  to  be  taken  in  favor 
of  the  city. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  S  40;    Dec.  Dig.  §  2a*] 

4.  Stbeet  Railboads  ({  87*) — Chabteb  fboh 
City— CoNSTBucTioN. 

Under  an  ordinance  granting  the  right  to 
construct  and  ojierate  a  street  railway,  which 
provided  that  the  portion  of  the  street  between 
and  adiaceht  to  the  tracks  should  l>e  kept  in 
as  good  repair,  considering  the  nature  of  the 
use,  as  other  parts  of  the  street  are  kept  by  the 
<9ty,  those  operating  the  railway  must  pave  that 
portion  when  it  becomes  necessaty  to  keep  it  in 
as  good  condition  as  the  rest  of  the  street  is 
kept  by  the  city. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {{  103,  105;  Dec.  Dig.  |  37.*] 

Appeal  from  Circuit  Ckjurt,  Bartholomew 
Comity;   Marshall  Hacker,  Judge. 

Action  by  the  city  of  Columbus  against  the 
Colmnbns  Street  Railway  &  Light  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hord  &  Cox,  for  appellant.  C.  B.  Cooper 
and  C.  S.  Baker,  for  appellee. 

ROBY,  J.  The  question  for  decision  is 
whether  appellee  city  can  recover  from  appel- 
lant the  expense  incurred  by  it  in  paving  a 
part  of  Washington  street  between  Third  and 
Eleventh  streets  in  the  city  of  Columbus.  Its 
right  to  do  so  is  grounded  upon  an  ordinance 
duly  enacted  by  It,  accepted  by  the  person 
for  whose  benefit  it  was  made,  and  assigned 
by  blm  to  appellant,  who  assumed  all  duty 
and  obligation  imposed  by  said  ordinance, 
which  is  in  terms  as  follows: 

"Street  Railway  Ordinance. 

"Section  1.  Be  it  ordained  by  the  mayor 
and  (XHumon  coancil  of  the  city  of  Columbus, 
tn  the  county  of  Bartholomew  and  state  of  In- 
diana, that  John  S.  Crump,  his  successors 
and  assigns,  are  hereby  empowered  and  duly 
authorized  to  locate,  construct,  maintain  and 


operate  upon,  over,  along  and  across  Wash- 
ington street.  Eleventh  street.  Thirteenth 
street,  Fourteenth  street.  Mechanic  street. 
Pearl  street.  Sycamore  street.  Sixteenth  street. 
Chestnut  street,  and  Third  street  and  across 
each  and  all  streets  and  alleys  intersecting 
and  crossing  the  first  above  named  ten  streets 
in  said  city  and  further  extensions  after  the 
completion  thereof,  a  street  railroad,  or  rail- 
roads, single  or  double  track,  with  necessary 
turnouts  and  turntables  and  with  cars  to  be 
drawn  or  propelled  by  horse,  mule,  electric, 
cable  or  other  motive  power  as  at  present 
used  or  employed  by  street  railroads.  Said 
road  shall  be  constructed  and  equipped  In 
a  substantial  manner  with  first  class  mate- 
rial and  operated  dally  on  schedule  time,  and 
the  fare  for  each  passage  within  the  cor- 
porate limits  of  said  city  shall  not  exceed 
five  cents. 

"Sec.  2.  That  the  said  John  S.  Crump,  his 
successors  and  assigns,  shall  construct  and 
maintain  said  railroad  or  railroads,  switches, 
sidings,  turnouts  and  turntables  upon,  over, 
along  and  across  said  streets  named  In  sec- 
tion 1  of  this  ordinance  as  not  to  unnecessa- 
rily interfere  with  the  free  use  thereof,  and 
that  the  portion  between  the  tracks  and  on 
the  outside  thereof  to  the  limit  of  two  feet 
shall  be  kept  in  as  good  repair  and  condition, 
considering  the'  nature  of  the  use  as  other 
parts  of  said  streets  are  kept  by  said  city. 

"Sec.  8.  That  this  ordinance  shall  be  in  . 
full  force  and  shall  take  effect  from  and  aft- 
er its  passage,  provided  always,  that  if  said 
road  Is  not  completed  within  one  hundred 
and  twenty  days  from  the  taking  effect  of 
this  ordinance,  then  this  ordinance  shall  be 
void  and  of  no  effect. 

"Ordained  by  the  common  coancil  of  the 
city  of  Columbus,  Indiana,  this  29th  day  of 
May,  1890.  W.  W.  Stader,  Mayor. 

"Daniel  Crow,  Clerk." 

The  right  to  so  recover  depends  upon  the 
meaning  of  the  latter  part  of  section  2, 
which  reads  as  follows:  "and  that  portion 
between  the  tracks  and  on  the  outside  thereof 
to  the  limit  of  two  feet  shall  be  kept  in  as 
good  repair  and  condition,  considering  the 
nature  of  the  use  as  other  parts  of  said 
streets  are  kept  by  said  city."  When  the  or- 
dinance was  enacted  Washington  street  was 
graded  and  graveled.  Subsequent  to  the  as- 
signment to  appellant  It  was  paved  between 
Third  and  Eleventh  streets.  Appellant  re- 
fused to  pave  any  part  of  the  same  or  to  pay 
therefor,  but  notified  appellee  that  It  would 
not  do  so. 

If  the  contract — the  ordinance  becoming  a 
contract  upon  its  acceptance — ^merely  stipu- 
lates for  the  repair  of  the  street,  as  counsel 
for  appellant  assume  in  argument,  then  the 
obligation  to  pave  was  not  created,  and  the 
city  aannot  recover.  Western  Paving  &  Sup- 
ply Co.  V.  atlzens'  St.  Ry.  Co.,  128  Ind.  525, 
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533,  28  M.  E.  188,  28  N.  E.  88,  10  L.  B.  A.  770, 
Zi  Am.  St  Rep.  462;  State  ex  rel.  Corrigan 
y.  St  Ry.  Co.,  85  Mo.  263,  55  Am.  Rep.  361 ; 
Hurley  ▼.  Inhabitants  of  Trenton,  66  N.  J. 
Law,  538,  48  Atl.  518;  In  re  Repairing  Fulton 
Street  29  How.  Prac.  (N.  T.)  429;  City  of 
WilUamsport  v.  WilUamsport  Paas.  R.  Co., 
203  Pa.  1,  52  Atl.  61. 

The  agreement  Is  not  aoij  to  keep  that  por- 
tion of  the  street  designated  in  good  repair, 
but  also  to  keep  it  in  as  good  condition  as 
other  parts  of  the  street  are  kept  by  the  city. 
The  phrase  "good  repair"  does  not  necessari- 
ly mean  good  condition.  A  dirt  road  might 
be  in  itbod  repair  and  yet  be  in  poor  condi- 
tion to  bear  the  increased  trafiBc  of  a  modem 
city.  The  presumption  Is  that  the  word  "con- 
dition" meant  something,  and  it  must  be  re- 
garded. The  purpose  for  which  streets  are 
established  and  improved  is  well  known,  and 
the  parties  must  be  considered  as  contracting 
In  Tlew  of  such  purpose.  The  part  of  the 
street  described  In  the  contract  might  be  In 
good  repair  as  a  graveled  street  and  yet  come 
very  far  from  being  in  as  good  condition  as 
the  rest  of  the  street  is  kept  by  the  dty.  It 
must  be  also  remembered  "that  such  charter 
Is  to  be  strictly  construed  against  the  rail- 
way c<xnpany,  and  that  it  has  no  doubtful 
rights  under  the  charter,  for  where  there  are 
doubts  they  are  construed  against  the  gran- 
tee and  in  favor  of  the  city."  Western  Pav- 
ing &  Supply  Co.  V.  Citizens'  St  Ry.  Co.,  su- 
pra, at  page  530  of  128  Ind.,  page  190  of  26  N. 
B.  (10  L.  R.  A.  770,  25  Am.  St  Rep.  462).  The 
contract  therefore,  required  that  the  space 
designated  be  paved  by  the  railway  company 
when  It  was  necessary  to  do  so  in  order  to 
keep  the  same  in  as  good  condition  as  the 
rest  of  the  street  Is  kept  by  the  city.  State 
ex  rel.  v.  Jacksonville  St  By.  Co.,  29  Fla. 
680,  10  South.  690;  Mayor,  eta,  v.  Harlem 
Bridge  M.  &  F.  Ry.  Co.,  186  N.  T.  304,  78  N. 
E.  1072. 

When  It  is  determined  that  a  paved  street 
may  be  in  better  condition  for  travel  than  an 
unpaved  one,  further  discussion  is  foreclosed 
by  the  agreement  wbldi  the  parties  have 
tliemselves  made  and  the  averments  contain- 
ed in  the  complaint  Having  refused  to  com- 
ply with  Its  contract  engagement  the  appel- 
lant became  liable  to  appellee  for  damages  so 
caused,  and  Its  demurrers  were  correctly  over- 
ruled. 

Judgment  affirmed. 


<42  Ind.  Jl.  648) 

JOHNSON  counts:  savings  bane  v. 

KRAMER.    (No.  6,246.) 

(Appellate  Court  of  Indiana,   Division  No.   L 

Nov.  24,  1908.) 

1.  Appeal  ard  Ebbor  ($  725*)— Assionuehts 
OF  Ebbob— SirrFiciENCT. 

An  assignment  that  "the  court  erred  In 
overruling  the  demurrer  to  the  second  and  third 
paragraphs  of  the"  answer  is  sufficient  to  re- 


view a  mling  overruling  generally  the  demur- 
rer, which  was  directed  to  the  paragraphs  sev- 
erally, though  to  uphold  the  assignment  both 
paragraphs  must  be  found  insafficient. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3004 ;  Dec.  Dig.  g  725.»1 

2.  Bills  ard  Notes  (g  13*)— Natubx  of  In- 

BTBUKENT— DBAFT  OB  NOTE. 

An  instrument  dated  in  Iowa,  directing  de- 
fendant to  pay  a  specified  sum  one  year  after 
date  to  be  charged  to  the  drawer's  account,  and 
accepted  by  defendant  in  Indiana,  is  a  foreign 
bill  of  exchange  and  not  a  note. 

[Ed.  Note.— For  other   casra,   see  Bills   and 
Notes,  Cent.  Dig.  S  28;   Dec  Dig.  g  13.*] 

3.  Bills  and  Notes  (g  67*)— Dbatts— Accept- 
ance—L>aw  GOVEBNINO. 

An  acceptance  of  a  foreign  draft  in  In- 
diana is  governed  by  the  laws  of  that  state. 

[Ed.   Note.— For   other  cases,    see   Bills   and 
Notes,  Cent.  Dig.  g  106;   Dec.  Dig.  g  67.*] 

4.  Bills    and   Notes  Jg   97*)  — Action   ow 


ss    (g 
-Wa 


noN. 

In  a  suit  on  a  draft  brought  by  an  indorsee 
against  the  acceptor,  it  is  no  defense  that  the 
drawer  misrepresented  the  value  at  the  goods  in 
part  i>ayment  of  which  the  draft  was  drawn, 
and  refused  to  take  them  back ;  that  the  ac- 
ceptor had  paid  more  than  they  were  worth ; 
and  that  the  drawer  broke  its  agreement  that 
it  would  buy  back  the  goods  remaining  on  hand 
if  the  retail  sales  did  not  equal  the  purchase 
price  within  a  specified  time,  to  his  damage  in  a 
sum  exceeding  the  amount  of  the  draft;  the 
indorsee  not  being  connected  with  or  aflEected  by 
such  matters. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g  1374%  ;  Dec.  Dig.  g  97.*] 

Appeal  from  Superior  Court  La  Porte 
County ;  Harry  B.  Tuthiil,  Judge. 

Action  by  the  Johnson  County  Savings 
Bank  against  Le<mard  G.  Kramer.  From  a 
Judgment  for  defendant  plaintiff  appeals. 
Reversed,  with  instructions. 

M.  R.  Sutheriand  and  R.  N.  Smith,  for  a]>- 
pellant    J.  F.  Oallaher,  tor  appellee. 

MYERS,  J.  Appellant  brought  this  a<s 
tlon  against  appellee,  alleging  in  substance 
that  a  partnership  composed  of  Milbert  F. 
Price  and  Lewis  E.  Lyon,  doing  business  at 
lowtt  City,  Iowa,  under  tlie  firm  name  of 
the  Puritan  Manufacturing  Company,  on 
April  16, 1804,  at  its  place  of  business  in  said 
Iowa  City  drew  in  due  course  Its  draft  or 
bill  of  exchange,  sued  on  in  this  action,  upon 
the  appellee,  as  well  as  three  other  drafts 
or  bills  of  exchange,  each  for  $95,  due  in 
three,  six,  and  nine  months  after  date,  and 
forwarded  them  to  the  appellee  for  his  ac- 
ceptance in  writing ;  that  the  appellee  receiv- 
ed said  drafts  or  bills  of  exchange  and  ac- 
cepted them  in  writing  by  signing  his  name 
on  the  face  of  each,  "L.  6.  Kramer,"  and  de- 
livered them  at  said  Iowa  City  to  said  Puri- 
tan Manufacturing  Company,  which  in  due 
course.  May  21,  1904,  in  good  faith  and  for  a 
valuable  consideration  to  it  paid  by  the  ap- 
pellant indorsed  and  delivered  said  drafts  or 
bills  of  exchange  to  the  appellant  "who  la 
now  and  has  been  the  owner  of  the  draft 
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or  bill  of  exchange  sued  npon  in  this  action 
ever  since  the  time  of  said  indorsement"  A 
copy  of  said  draft  or  bill  of  exchange,  and 
the  acceptance  of  the  appellee  written  npon 
the  face  thereof,  and  the  indorsement  of  the 
Puritan  Manufacturing  Company  to  the  ap- 
pellant on  the  back  thereof,  were  exhibited 
with  the  complaint  as  follows: 


"Puritan  Mfg.  Company. 


Na 


"Iowa  City,  la.,  April  15th,  19(H. 
"Twelve  months  after  date  pay  to  Puritan 
Mfg.  Company,  or  order.  Ninety-five  Dollars, 
985.00.    Value  received  and  charge  to  account 
of  Puritan  Mfg.  Company, 

"Per  M. 
"Xo  L.  G.  Kramer,  Michigan  City,  Ind." 

"Customer's  acceptance:  Accepted,  L.  O. 
Kramer  (Customer's  Signature)." 

"Pay  Johnson  Co.  Savings  Bank,  Iowa 
City,  Iowa.  Puritan  Mfg.  Co." 

"Pay  any  Bank  or  Banker  or  order, 
"Johnson  County  Savings  Bank, 

"Iowa  City,  Iowa. 
"William  A.  Fry,  Cashier." 

The  complaint  further  showed  that  when 
the  draft  or  bill  of  exchange  here  in  question 
became  due  and  payable  it  was  presented  to 
the  appellee  for  payment  throtigh  the  first 
National  Bank  of  Michigan  City,  Ind.,  and 
payment  was  refused  by  the  appellee.  The 
complaint  sets  forth  certain  alleged  statutes 
of  Iowa,  and  contains  averments  concerning 
the  same;  that  the  instrument  sued  upon  is 
long  iMist  due  and  wholly  unpaid.  The  ap- 
pellee answered  In  three  paragraphs,  a  gener- 
al denial,  and  two  affirmative  paragraphs.  A 
demurrer  to  the  second  and  third  paragraphs 
of  answer  was  overruled.  This  demurrer,  in 
80  far  as  it  is  material,  was  as  follows:  "Now 
comes  the  planltitf  in  the  above-entitled 
cause  and  demurs,  separately  and  severally, 
to  the  second  and  third  paragraphs  of  de- 
fendant's answer,  on  the  following  grounds, 
first,  that  neither  of  said  paragraphs  states 
facts  sufficient,"  etc.  The  order  book  entry 
showing  the  court's  action  and  the  appellant's 
exception  is  as  follows:  "Which  demurrer  is 
by  the  court  overruled,  to  which  ruling  of  the 
court  said  plaintiff  by  counsel  excepts."  It 
Is  assigned  here  that  "the  court  erred  in 
overruling  the  demurrer  to  the  second  and 
third  paragraphs  of  the  defendant's  answer 
to  tbe  amended  complaint"  It  is  contended 
that  no  question  is  presented  by  this  assign- 
ment 

The  demurrer  is  addressed  to  the  para- 
graphs of  answer  separately  and  severally. 
The  record  shows  that  the  court  overruled 
the  demurrer  without  referring  to  the  sepa- 
rate paragraphs,  and  that  the  exception  of 
the  appellant  to  this  action  of  the  court  was 
likewise  general.  The  assignment  of  error  is 
not  addressed  to  the  action  of  the  court  with 
reference  to  the  paragraphs  separately,  but 
is  addressed  generally  to  the  overruling  of 
the  demnrrer. 


Certain  cases  clt6d  by  the  appellee  have 
been  overruled,  and  it  is  said  that  such  a  gen- 
eral exception  to  such  «  general  ruling  upon 
a  demurrer  addressed  to  the  paragraphs  of  a 
pleading  separately  Is  a  sufficient  exception 
as  to  such  ruling  upon  each  of  the  paragraphs 
separately  considered.  WhlteseU  v.  Strickler, 
167  Ind.  602,  78  N.  E.  845,  119  Am.  St  Rep. 
524;  City  of  Decatur  v.  McKean,  167  Ind. 
249,  78  N.  E.  982;  Bessler  v.  Laughlln,  168 
Ind.  38,  79  N.  E.  1033;  Bedford  Quarries  Co. 
T.  Bough,  168  Ind.  671,  80  N.  E.  529,  14  L. 
B.  A.  (N.  S.)  418.  WhUe  the  ruling  upon  the 
several  paragraphs  might  have  been  assigned 
separately  in  this  court,  yet  under  the  recog- 
nized practice  the  assignment  made  In  this 
case  Is  allowable,  though  it  will  be  necessary 
for  the  upholding  of  that  assignment  to  de- 
termine that  both  paragraphs  embraced  In 
the  demurrer  were  insufficient  Black  ▼. 
Thompson,  136  Ind.  611,  36  N.  B.  643 ;  Moore 
V.  Morris,  142  Ind.  354,  41  N.  E.  796 ;  Ketch- 
am  V.  Barbour,  102  Ind.  576,  26  N.  B.  127; 
Saunders  v.  Montgomery,  143  Ind.  186,  41  N. 
E.  463. 

In  the  second  paragraph  of  answw  it  was 
alleged  in  substance  that  the  draft  sued  on 
was  accepted  by  the  appellee  at  Michigan 
City,  Ind.;  that  It  was  drawn  for  the  pay- 
ment of  certain  goods  sold  by  the  Puritan 
Manufacturing  Company  to  appellee  under  a 
written  contract  exhibited  with  the  answer; 
that  certain  representations  were  made  as  to 
said  goods ;  that  appellee  purchased  the  same 
upon  such  representations;  that  they  were 
not  as  represented;  that  if  said  goods  had 
been  as  represented  they  would  have  been  of 
the  value  of  $380 ;  that  they  were  not  worth 
more  than  $200 ;  that  appellee  had  paid  said 
manufacturing  company  for  said  goods  $270 ; 
that  as  soon  as  he  learned  of  the  valueless 
character  of  the  goods  he  notified  said  com- 
pany that  he  would  return  the  same  to  it 
which  return  was  refused  and  forbidd^  by 
said  company;  that  he  has  at  all  times  been 
ready  and  willing  to  deliver  said  goods  to 
said  company,  etc.;  that  the  draft  sued  on 
by  the  assignee  of  ttiat  company  was  for  the 
amount  claimed  to  be  doe  from  appellee  for 
said  goods  over  and  above  the  $270  already 
paid. 

In  substance,  the  third  paragraph  of  an- 
swer showed  that  the  draft  in  suit  was  drawn 
against  appellee  by  the  Puritan  Manufactur- 
ing Company  and  accepted  at  Michigan  City, 
Ind.,  and  assigned  to  the  appellant;  that  It 
represented  a  partial  payment  for  goods  pur- 
chased by  appellee  from  that  company  under 
the  written  contract  exhibited;  that  the 
amount  to  be  paid  for  the  goods  was  $380, 
and  that  the  company  at  the  time  of  the 
sale  of  the  goods  represented  them  to  be  mer- 
chantable, and  as  an  Inducement  to  the  ap- 
pellee to  purchase  them  guaranteed  that  it 
the  retail  sales  of  said  goods  in  the  appellee's 
store  did  not  equal  the  purchase  price  of 
$380  by  the  expiration  of  12^  months  from 
the  date  of  the  Invoice,  said  company  would 
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buy  back  for  cash  at  the  original  invoice 
price  all  of  said  jewelry  then  remaining  In 
appellee's  hands.  It  is  averred  that  said 
aales  in  12V,  months  did  not  equal  |380;  that 
appellee  performed  all  of  bis  part  of  said 
contract;  that  said  company  failed  and  re- 
fused to  comply  with  said  contract  on  its 
part,  and  refused  to  buy  back  the  goods  as  it 
bad  agreed  to  do,  whereby  appellee  was  dam- 
aged In  the  sum  of  $3SP;  that  said  goods  re- 
maining in  his  hands  at  the  invoice  price 
amounted  to  $353,  which  appellee  bad  at  all 
times  been  willing  to  deliver  to  said  com- 
pany upon  the  payment  to  him  of  the  invoice 
price,  etc.,  and  demanding  that  his  damages, 
$350,  be  set  off  against  appellant's  claim. 

The  writing  in  suit  is  to  be  regarded  not 
as  a  promissory  note,  but  as  a  foreign  bill 
of  exchange.  Appellee's  contract  of  accept- 
ance of  the  bill  was  made  in  this  state,  and 
Is  governed  by  the  laws  of  this  state.  Bnm- 
belsel  V.  Fidd.  17  Ind.  609;  Payne  v.  Albany, 
etc..  Bank,  8  Ind.  App.  214,  28  N.  E.  432; 
Nicely  V.  Commercial  Bank,  15  Ind.  App.  5C3, 
609,  44  N.  E.  672,  57  Am.  St  Rep.  245; 
Daniel,  Neg.  Inst.  {|  7,  27,  867. 

In  Spurgln  v.  HcPheeters,  42  Ind.  627,  it 
was  held  that,  in  a  suit  by  the  payee  against 
the  acceptor  of  a  bill  of  exchange,  the  lat- 
ter could  not  avail  himself  of  a  want  of 
failure  of  consideration  as  between  him  and 
the  drawer  (a  third  person),  or  of  a  set-off  In 
favor  of  such  defendant  against  such  drawer. 

In  Hinkley  v.  Fourth  National  Bank,  77  Ind. 
475,  it  was  held  that  the  element  of  fraud  be- 
ing absent,  in  an  action  by  an  Indorsee  of  a 
bill  of  exchange  against  the  acceptor,  the  ac- 
ceptor cannot  defend  by  merely  showing  ttiat 
he  received  no  consideration,  but  the  acceptor 
must  also  show  that  there  was  no  consider- 
ation between  the  Indorsee  who  sues  and  his 
Indorser.  See,  also,  Harger  v.  Worrall,  69  N. 
X.  370,  25  Am.  Rep.  206 ;  Galvin  v.  Meridian 
National  Bank,  129  Ind.  439,  28  N.  E.  847 ; 
Heuertemntte  v.  Morris,  101  N.  T.  71,  4  N.  B. 
1,  64  Am.  Rep.  667 ;  Hoffman  v.  Bank  of  Mil- 
waukee, 12  Wall.  181,  20  li.  Ed.  366. 

In  First  National  Bank  v.  Rnhl,  122  Ind. 
279,  23  N.  B.  766,  which  was  fin  action  upon 
commercial  paper  by  a  holder  through  In- 
dorsement, It  was  held  that  an  answer  plead- 
ing want  of  consideration  was  bad  because  it 
did  not  show  that  the  plaintiff  was  not  a 
purchaser  for  value  and  in  good  faith. 

Whatever  might  be  said  of  answers  setting 
up  the  matters  stated  In  the  second  and  third 
paragraphs.  If  the  action  was  one  brought  by 
the  payee  and  drawer  of  the  bill  against  the 
acceptor,  they  cannot  be  said  to  have  present- 
ed any  defense  to  the  action  against  the  ac- 
ceptor brought  by  the  indorsee,  nor  In  any 
manner  connected  with  or  affected  by  such 
matters. 

Judgment  reversed,  with  Instrnctions  to 
sustain  appellant's  demurrer  to  the  second 
and  third  pnrngraphs  of  answer. 


m  Ind.  App.  100) 
INDIANA  NATURAL  GAS  &  OIL  CO.  v. 
WILHELM.     (No.  6,217.) » 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  24,  1908.) 

1.  Plkadino  (I  11*)  —  Allegations  —  Ulti- 
ICATE  Facts. 

It  is  sufficient  if  a  complaint  alleges  the  ul- 
timate facts  to  be  proved. 

[Ed.    Note.— For   other   cases,    lee   Pleading, 
Cent  Dig.  i  81 ;  Dec.  Dig.  i  11.*] 

2.  Pleading  (}  8*>— Allegations— Facts  ob 
Conclusions. 

In  an  action  for  rentals  under  a  gas  lease 
providing  that  if  gas  were  found  in  sufficient 
quantities  to  market  and  to  be  piped  to  sudi 
market,  plaintiff's  compensation  should  be  a  cer- 
tain sum  per  well,  allegations  in  the  complaint 
that  gas  was  found  in  sufficient  quantities  to  be 
marketed  and  to  be  piped  to  market,  and  that 
there  were  good  markets  within  10  miles,  and 
others  further  away,  where  the  gas  could  have 
been  delivered  and  sold  at  a  profit  to  defendant 
set  out  facts  which,  if  proved,  witli  the  other 
material  averments  of  the  complaint  would  en- 
title plaintiff  to  recover,  and  hence  were  not 
averments  of  mere  opinions. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent  Dig.  §{  12-28% ;  Dec.  Dig.  §  a*] 

8.  Pleading  (i  11*)— Mattebs  of  Evidence. 

In  an  action  to  recover  rentals  under  a  gas 
lease,  where  it  was  alleged  that  gas  was  found 
in  sufficient'quantities  to  be  marketed  and  to  be 
piped  to  a  market  and  that  there  were  good 
markets  for  the  gas  within  10  miles,  and  at  oth- 
er places  further  away,  to  which  the  gas  could 
be  delivered  and  sold  at  a  profit  to  defendant 
the  amount  of  kub  produced  in  any  well,  cost  of 
production,  and  cost  of  transportation  to  marr 
ket  were  evidentiary  facts  to  be  proved  in  sup- 
port of  the  ultimate  facts  alleged,  and  need  not 
be  pleaded. 

[EJd.    Note.— For   other  cases,    see    Pleading, 
Cent  Dig.  {  81 ;   Dec.  Dig.  i  ll.*J 

4.  Mines  and  Minerals  (|  79*)— Gas  Leases 

— AcnONB— INSTBUCTIOKS. 

In  an  action  for  rentals  under  a  gas  lease 
providing  that,  if  gas  were  found  in  sufficient 
quantities  to  market  and  to  be  piped  to  market, 
plaintiff  should  receive  a  certain  sum  per  well,  a 
charge  that  under  the  lease  gas  is  found  In  suf- 
ficient quantities  to  market  and  to  l>e  piped  to 
market,  whenever  gas  is  found  or  exists  in  any 
wells  drilled  on  the  premises  in  such  quantities 
that,  taking  into  consideration  the  opportunity 
to  sell  it  and  the  cost  and  expense  attendant 
thereon,  it  could  have  been  reasonably  sold  at  a 
profit  to  the  lessee,  was  not  objectionable  as 
leaving  out  of  consideration  the  rental  required 
to  he  paid  if  the  gas  were  marketed. 

[Ed.   Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  79.*] 

6.  SIiNEs  and  Minbbals  (I  79*)— Gas  Lease» 
—Right  to  Rentai^-Compdtation  or  Cost 
OF  Mabkbtino  Gas. 

In  an  action  for  rentals  under  a  gas  lease 
giving  the  lessor  a  certain  sum  per  well  if  gas 
were  produced  in  sulflclent  quantities  to  make  it 
marketable,  where  the  wells  were  already  pro- 
ducing oil  in  marketable  quantities,  the  original 
cost  of  drilling  the  wells  was  not  to  be  consider- 
ed in  determining  whether  the  gas  produced 
could  be  profitably  marketed,  but  the  only  ex- 
pense chargeable  to  the  gas  would  be  that  of  op- 
erating and  marketing  it  Including  the  rents.! 
therefor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Dec.  Die.  (  79.*] 
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6.  TbIAI.   (I   295*)— IKSTBDCnONS— CONSTBDO- 
TION  OF  ClIABOE  AS  A   WHOLE. 

On  appeal  the  instructions  will  be  consider- 
ed as  a  whole,  and  if,  when  taken  together,  the 
law  is  correctly  stated,  the  case  will  not  be  re- 
versed, though  some  one  charge  do  not  state  all 
the  law  applicable  to  the  case. 

[HJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  703-718 ;   Dec.  Dig.  {  295.*] 

7.  Appkal  and  Ebbob  (g  1001*)  —  Review — 
Wbight  of  Evidence. 

A  judgment  will  not  be  disturbed  on  ap- 
peal upon  the  weight  of  evidence,  where  there  is 
evidence  to  support  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3922,  392S-3934 ;  Dec.  Dig. 
§  1001.*] 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  Jane  WUhelm  against  the  In- 
diana Natural  Gas  &  Oil  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  A.  Johnson  and  Blacklldge,  Shirley  & 
Wolf,  for  appellant.  Joseph  L.  Custer,  A.  L. 
Cline,  and  O.  A.  Denlter,  for  appellee. 

WATSON,  C.  J.  This  was  an  action  by  ap- 
pellee to  recover  irentals  for  gas  under  the 
terms  of  a  lease  between  the  parties  hereto, 
for  a  period  of  six  months  for  one  of  the 
wells,  and  for  a  period  of  one  year  for  each 
of  the  remaining  four  wells.  The  lease  pro- 
vided: "That  said  parties  of  the  second  part 
(appellant),  In  consideration  of  said  grant 
and  demise,  agree  to  give  to  party  of  the 
first  part  (appellee)  the  full  equal  one-eighth 
of  all  the  petrolenm  oil  obtained  or  produced 
on  the  premises  herein  leased  and  to  deliver 
the  same  In  tanks  or  pipe  lines  to  the  credit 
of  the  party  of  the  first  part  It  Is  further 
agreed  that.  If  gas  is  found  In  sufficient 
quantities  to  market  the  same  and  to  be  pip- 
ed away  from  the  premises  to  such  market, 
the  consideration  In  full  to  party  of  the  first 
part  shall  be  two  hundred  dollars  per  annum 
fbr  each  and  every  gas  well  drilled  on  the 
above-described  land."  Issues  were  Joined, 
and  trial  had  before  a  jury,  which  returned 
a  verdict  for  appellee,  with  damages  In  the 
sum  of  $825,  and  Judj^ent  was  rendered  on 
the  verdict. 

Api)ellant  assigns  as  errors:  (1)  The 
amended  eomplaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action;  (2) 
the  conrt  erred  In  overruling  appellant's  de- 
murrer to  the  amended  complaint;  (3)  the 
conrt  erred  In  overruling  appellant's  motion 
for  a  new  trial.  The  complaint  alleged  the 
drilling  of  each  well,  and  that  "gas  was 
found  In  sufficient  quantities  during  the  year 
thereafter  following  to  be  marketed  and  In 
jtoffldent  quantities  to  be  piped  away  from 
the  premises  to  a  market  for  such  gas,  that 
during  all  such  time  there  were  good  mar- 
kets for  such  gas  at  Upland,  Matthews,  Gas 
City,  and  Hartford  City,  and  at  other  places, 
all  within  10  miles  of  8a!(f  well,  and  at  other 


places  further  away,  to  which  said  gas  could 
have  been  then  delivered,  used,  and  sold  at  a 
profit  to  the  defendant  *  ♦  ♦"  These 
allegations.  It  is  urged  by  appellant,  are  not 
statements  of  fact,  but  mere  opinions. 

It  Is  a  familiar  and  well-settled  rule  that 
alleging  the  ultimate  facts  to  be  proved  will 
be  sufficient  Guenther  v.  Fohey,  26  Ind. 
App.  93,  59  N.  E.  182;  Penn.  Co.  v.  Zwlck,  1 
Ind.  App.  280,  27  N.  E.  50S.  The  allegations 
objected  to  clearly  set  out  a  state  of  facts 
which,  if  proved,  along  with  the  other  mate- 
rial averments  of  the  complaint,  would  enti- 
Ue  appellee  to  recover.  Consequently  they 
cannot  be  said  to  be  averments  of  mere  opin- 
ions. There  is  also  the  objection  that  the 
complaint  does  not  aver  the  amount  of  gas 
produced  In  any  well,  the  cost  of  produc- 
tion, or  the  cost  of  transportation  to  market. 
Such  objection  cannot  avail  appellant,  for 
the  reason  that  each  of  the  facts  thus  set 
out  Is  evidentiary  In  character,  and  must  nec- 
essarily'  appear  In  the  proof  of  the  ultimate 
facts  alleged  In  the  complaint 

The  reason  assigned  for  new  trial  Is  that 
the  sixth  instruction  given  by  the  court 
leaves  out  of  consideration  the  original  coat 
of  the  wells,  and  also  the  r^ital  .required  to 
be  paid  each  year.  The  Instruction  objected 
to  is  as  follows:  "Under  the  terms  of  the 
contract  in  suit,  gas  Is  found  'in  sufficient 
quantities  to  market  the  same  and  to  be  pip- 
ed away  from  the  premises  to  such  market' 
whenever  gas  is  found  or  exists  la  any  wells 
drilled  on  the  premises  In  such  quantities 
that,  taking  into  consideration  the  opportuni- 
ty to  sell  the  same,  the  cost  and  expense  at- 
tendant thereon,  and  in  connection  with  the 
operation  of  such  well  for  oil,  if  you  find 
the  same  to  have  been  so  operated,  the  gas  In 
such  well  could  or  might  have  been  reason- 
ably sold  at  a  profit  to  the  lessee."  It  will 
be  observed  that  In  this  Instruction  the  court 
specifically  told  the  Jury  that  they  were  to 
consider  the  opportunity  to  sell  the  gas,  with 
the  cost  and  expense  attendant  thereon.  The 
court  In  giving  such  instruction  must  clearly 
have  had  In  mind  the  amount  of  rental  to 
be  paid  In  case  gas  was  marketed,  for  ap- 
pellant would  become  obligated  for  such  sum 
upon  the  production  of  a  marketable  quanti- 
ty. It  Is  reasonable  to  suppose,  also,  that 
such  meaning  of  the  court  was  conveyed  to 
the  minds  of  the  jury,  and  that  they  so  un- 
derstood it 

In  the  fourth  instruction,  the  jury  was  told 
that,  in  order  to  recover,  appellee  must  by 
her  evidence  affirmatively  answer  the  ques- 
tion: "Did  said  wells,  or  either  of  them,  pro- 
duce gas  in  sufficient  quantities  to  enable  the 
defendant  (appellant)  to  pipe  the  same  away 
to  market  therefor,  and  realize  therefrom 
and  thereon  a  fair,  reasonable,  and  just  prof- 
it, everything  considered?"  It  is  undisputed 
that  the  wells  In  question  were  being  pumped 
for  and  were  producing  oil  during  the  period 
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f<Hr  whldt  thla  rental  price  was  daimed. 
The  same  wells  weie  also  producing  gas  at 
the  same  time.  Tbis  fact  alone  distinguishes 
the  case  at  bar  from  the  case  of  Manhattan 
Oil  Co.  y.  Carrell,  164  Ind.  626^  78  N.  B.  1084, 
relied  upon  hy  appellant  In  that  case  the 
conrt  held  that  the  cost  of  drilling  new  wells 
should  be  considered  in  determining  whether 
oil  was  found  in  paying  quantities  as  agreed 
tn  a  lease  calling  for  more  wells  to  be  drilled 
in  the  event  that  oil  was  found  In  paying 
qaantities.  In  this  case  there  is  no  question 
that  the  wells  were  producing  oil  in  paying 
quantities.  It  is  not  to  be  presumed  that 
the  oil  was  being  pumped  and  put  on  the 
market  at  a  loss  to  the  producer.  Conse- 
quently, the  question  here  involved  is  as  to 
the  disposal  of  an  additional  product  of  a 
well  that  was  already  producing  oil  sufficient 
to  market;  such  product  being  the  gas  which 
accnmnlated  therein  and  flowed  therefrom. 
Since  sndi  product  is  entirely  independent  of 
and  separate  from  the  oil  produced,  the  prof- 
It  arising  from  the  sale  of  gas  thus  found 
would  be  over  and  above  the  profits  arising 
from  the  oil.  Consequently,  the  only  expense 
chargeable  to  the  gas  alone  would  be  that  of 
operating  and  marketing  the  gas,  including, 
of  course,  the  agreed  rental  therefor.  This 
court,  on  appeal,  will  consider  the  instruc- 
tions as  a  whole,  and  if,  when  taken  together, 
tbe  law  is  correctly  stated,  although  some 
one  Instmction  may  not  fully  state  all  tbe 
law  applicable  to  the  cause,  the  case  will 
not  be  reversed  because  of  such  insufficient 
instruction.  Cleveland,  etc.,  R.  Oo.  v.  Pen- 
keth,  27  Ind.  App.  210,  80  N.  E.  1095;  In- 
diana Oas  Co.  T.  Anthony,  28  Ind.  App.  807, 
58  N.  B.  868;  GemmlU  v.  Brown,  25  Ind. 
App.  6,  66  N.  B.  691;  Maxon  r.  Clark,  24 
Ind.  App.  620,  57  N.  B.  260;  Musser  v.  State, 
167  Ind.  428,  61  N.  B.  1;  Morgan  v.  Hoadley, 
156  Ind.  820,  58  N.  E.  935;  Bowman  r.  Bow- 
man, 158  Ind.  496,  65  N.  E.  422;  Hamilton 
V.  Love,  152  Ind.  641,  68  N.  B.  181,  54  N.  E. 
437,  71  Am.  St.  Rep.  384.  The  Jury  was  told 
that  appellee  must  show  that  appellant  could 
have  realized  a  "fair,  reasonable,  and  just 
profit,  everything  considered,"  and,  farther, 
that  gas  would  be  found  "in  sufficient  quan- 
tities to  market  the  same,  and  to  be  piped 
away  from  the  premises  to  such  market," 
when  found  in  sudi  quantities  that,  consid- 
ering the  opportunity  to  sell,  with  the  attend- 
ant cost  and  expense,  in  connection  with  the 
operation  of  the  well  for  oil.  It  could  have 
been  reasonably  sold  at  a  profit  Thus  It 
was  made  clear  that  in  determining  what 
would  be  a  reasonable,  fair,  and  Just  profit 
tbe  Jnry  were  to  consider  the  cost  of  mar- 
keting' the  gas,  which  would  necessarily  In- 
dude  the  rental  price,  since  that  obligation 
would  arise  npon  the  production  of  a  market- 
able quantity  of  gas,  and  the  expenses  in  con- 
nection with  opwatlng  for  oU. 
Tbe  evidence  pertaining  to  tbe  amonnt  of 


gas  produced  was  very  contradictory.  TTnda 
the  well-settled  rule  that  courts  on  appeal 
will  not  disturb  a  Judgment  npon  the  weight 
of  evidence  where  there  was  evidence  to  sup- 
port the  verdict  (Cleveland,  etc.,  R.  Co.  v. 
Kepler,  31  Ind.  App.  1,  66  N.  E.  1030;  Olea- 
son  V.  McGlnnis,  30  Ind.  App.  4,  6-5  N.  EX 
191;  Heintz  v.  Mueller,  27  Ind.  App.  42,  59 
N.  E.  414;  Sharp  v.  States  161  Ind.  288.  68 
N.  E.  280;  Williams  v.  Chapman,  IGO  Ind. 
130,  66  N.  Bl  460;  Smith  v.  Barber,  153  Ind. 
322,  58  N.  B.  1014),  we  cBimot  say,  as  a 
matter  of  law,  that  the  verdict  In  this  case 
was  erroneous,  for  there  was  evidence  to 
support  It 

There  was  no  reversible  error  on  the  part 
of  the  trial  court  brought  to  our  attention 
In  this  appeal. 

Tbe  cause  is  therefore  affirmed. 


(uciu.  ns) 

OLSON  V.  KBLLT  COAL  Ca 

(Supreme  Court  of  Illinois.    Oct  26,  1908.    B«- 
hearing  Denied  Dec.  3,  1908.) 

1.  Appeal  and  Ebbob  (|  1062*)— Reveboibls 
Ebbob— Refusal  to  Withdbaw  Couhtb  of 
Dbclabation. 

Where,  in  an  action  for  injuries  to  a  mine 
employ^,  there  was  evidence  to  support  the  count 
based  on  the  violation  of  Mines  and  Mining  Act 
(Hurd's  Rev.  St  1905,  c.  93)  f  18,  providing 
that  no  one  shall  be  allowed  to  enter  a  mine 
to  work  therein,  except  under  the  direction  of 
the  mine  manager,  until  all  conditions  shall 
have  been  made  safe,  and  tending  to  support  the 
common-law  counts,  the  refusal  to  withdraw  the 
common-law  connts  from  the  Jury  was  not  te> 
versible  error. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
BJrror,  Cent  Dig.  |  4212;  Dec.  Dig.  1 1662.*] 

2.  Mabtkb  and  Sxbvant  (f  125*)— Mines— Ob* 
uoatior  of  Opebatob. 

Mines  and  Mining  Act  (Hurd's  Rev.  St 
1906,  c.  93)  I  18,  providing  that  no  one  shall  be 
allowed  to  enter  a  mine  to  work  therein,  except 
under  the  direction  of  the  mine  manager,  until 
all  conditions  shall  have  been  made  safe,  and 
providing  for  a  mine  examiner,  etc.,  contem- 
plates tfist  the  mineowner  shall  keep  his  mine 
in  a  safe  condition  to  protect  the  men,  but  it  is 
not  contemplated  that  he  shall  be  relieved  of  lia- 
bility for  an  injury  to  the  miners  because  he 
has  not  rec«ved  notice  of  such  dangerous  condi- 
tions by  report  of  his  mine  examiner  or  manager, 
as  actnal  notice  to  the  mine  examiner  or  mana- 
ger of  a  dangerous  condition  of  the  mine  Is  no- 
tice to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  251 ;  Dec.  Dig.  |  125.*] 

3.  Masteb  and-  Sebvant  ({  125*)— EhiPL0T£s 
IN  Minks— Obuqation  of  Ofebatob. 

Where,  in  an  action  for  injuries  to  a  male 
driver  in  a  mine,  the  evidence  showed  that  the 
mine  manager  had  been  in  the  mine  on  tbe  night 
before  the  injury,  and  had  seen  the  dangerous 
condition  of  the  entry  where  the'  driver  was  in- 
jured, and  permitted  the  driver  without  belnc 
under  his  direction  as  mine  manager  to  go  into 
the  mine  to  work,  and  that  while  the  driver  was 
passing  throutb  the  entry,  he  was  injured,  a  re- 
covery for  a  violation  of  Mines  and  Mining  Act 
(Hurd's  Rev.  St  1905,  e.  93)  1 18,  providing  that 
no  one  shall  be  allowed  to  enter  a  mine  to  work 
therein,  except  onder  the  direction  of  the  mine 


•For  ether  eases  sas  same  tople  and  saetloa  MUMBBB  la  Dm.  *  Am.  Digs.  1107  to  date,.*  Beporter  lodesss 


Digitized  by 


Google 


mi 


OLSON  V.  KELLY  COAL  CO. 


manager,  until  all  conditions  shall  have  been 
made  safe,  waa  anthoriied. 

[ESd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  TAg.  f  251 ;  Dec.  Dig.  {  123.*] 

i.  Masteb  and  Sebvant  (S  118*)— E)a>LOT£a 
IN  Mines— Injubies—Neouqenok. 

Where  a  mine  manager,  permitted  an  em- 
ploye to  enter  the  mine  and  work  therein  other- 
wise tlum  onder  his  direction  and  without  re- 
moving a  dangeroaa  condition,  his  conduct  con- 
stituted on  the  part  of  the  mineowner  a  con- 
scious violation  of  Mines  and  Mining  Act 
(Hard's  Rev.  St.  1905,  c.  9B)  I  18.  providing 
that  no  «me  shall  be  allowed  to  enter  a  mine  to 
woriE  diM«in,  except  under  the  direction  of  the 
mine  manager,  until  all  conditions  shall  have 
been  made  safe. 

[BJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  118.*] 

Appeal  from  Appellate  Court,  Tblrd  Dis- 
trict, on  Appeal  from  Circuit  Court,  Vermil- 
ion Co^nty;  E.  R.  E.  Kimbrough,  Judge. 

Action  by  Olaf  Olson  against  the  Kelly  Coal 
Company.  From  a  Judgment  of  the  Appellate 
Court  affirming  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

This  was  an  action  on  the  case  commenced 
in  the  drcnit  court  of  Vermilion  county  by 
the  appellee  against  the  appellant  to  recover 
damages  for  a  i)ersonal  injury  sustained  by 
the  appellee  while  engaged  in  the  mine  of  the 
appellant  as  a  mole  driver.  The  case  was 
tried  upon  a  declaration  containing  three 
counts.  The  first  count  was  based  upon  an 
alleged  violation  of  section  18  of  the  mines 
and  mining  act  (Hunt's  Rev.  St.  1905,  c.  93), 
which  provides  that  no  one  shall  be  allowed 
to  enter  a  mine  to  work  therein,  except  un- 
der tbe  direction  of  the  mine  manager,  until 
all  conditions  shall  have  been  made  safe;  and 
the  second  and  third  counts  were  based  upon 
a  breach  of  the  common-law  duty  which  ap- 
pellant owed  to  appellee  to  furnish  him  a 
safe  mule  and  a  reasonably  safe  place  in 
which  to  work.  The  general  issue  was  filed, 
and  a  trial  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  tbe  appellee  for  tbe  sum 
of  $3,000,  which  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  Third  District,  and  a 
further  appeal  has  been  prosecuted  to  this 
conrt 

The  evidence  tended  to  show  that  appellee 
was  employed  In  appellant's  mine  as  a  mule 
driver;  tliat  in  the  discbarge  of  his  duty  he 
drove  a  mule  hitched  to  loaded  cars,  which 
ran  on  a  track  provided  for  that  purpose  in 
tlie  mine ;  that  the  entry  where  the  accident 
occnrred  was  about  8  feet  wide;  that  one 
taQ  of  the  track  was  located  within  from  6 
to  12  inches  of  the  wall  of  the  rib  side ;  that 
there  bad  accumulated  upon  the  gob  side, 
near  the  rail,  a  large  amount  of  debris,  which 
was  from  18  inches  to  3  feet  high;  that  the 
appellee  was  riding  upon  the  front  of  tbe 
car;  tliat  the  car  caught  upon  said  dSbria, 
which  caused  the  mule  to  give  a  sharp  pull 
to  release  the  car;  that  at  that  point  the 
car  was  going  downgrade,  and,  when  the  car 


was  released,  it  ran  against  the  mule,  and 
the  appellee,  being  unable  to  escape  on  the 
gob  side,  was  crowded  ofT  tbe  car  upon  tlie 
rib  side,  and  was  caught  between  the  car  and 
tbe  wall;  that  tbe  mine  examiner  was  in 
said  enti?  on  the  night  before  the  appellee 
was  injured,  and  had  notice  of  the  condition 
of  the  debris  on  the  gob  side  of  tbe  entry  and 
its  proximity  to  the  track,  and  this  appellant 
permitted  appellee,  without  being  under  tbe 
direction  of  its  mine  manager,  to  enter  the 
mine  to  work  on  the  next  morning  without 
Iiaving  the  debris  in  the  entry  near  the  track 
over  which  he  was  hauling  cars  removed. 

Buckingham  &  Troup,  for  appellant  W. 
T.  Gnnn  and  S.  M.  Clark,  for  appellee. 

HAND,  J.  (after  stating  the  facts  as  above). 
The  appellant  contends  that  the  court  erred 
in  declining,  upon  Its  motion,  to  withdraw 
tbe  common-law  counts  of  the  declaration 
from  the  Jury,  on  the  ground  that  there  was 
no  evidence  which  would  support  a  recovery 
thereon.  We  do  not  tbink  the  conrt  com- 
mltt^  a  reversible  error  in  overruling  said 
motion,  as  there  was  evidence  tending  to  sup- 
port the  other  count  of  the  declaration,  and 
it  clearly  appears  from  the  record  that  there 
was  evidence  tending  to  support  the  common- 
law  counts  in  tbe  declaration,  and  it  is  set- 
tled in  this  state  that  one  good  count  in  a 
declaration  which  is  supported  by  the  evi- 
dence will  sustain  a  verdict  and  Judgment, 
although  other  counts  In  the  declaration  may 
not  be  supported  by  the  evidence.  Consolidat- 
ed Coal  Co.  V.  Schelber,  167  111.  539,  47  N.  E. 
1052;  Illinois  Central  Railroad  Co.  v.  Wei- 
land,  179  Ul.  609,  54  N.  E.  300;  Swift  &  Co. 
V.  Rutkowskl,  182  111.  18.  54  N.  B.  1038;  El- 
dorado Coal  ft  Coke  Co.  v.  Swan.  227  III.  686. 
81  N.  B.  691. 

It  is  also  contended  that  the  court  erred  In 
overruling  appellant's  motion  for  a  directed 
verdict,  as  It  Is  said  that  the  evidence  does 
not  show  a  willful  violation  of  the  provisions 
of  section  18  of  the  mines  and  mining  act 
(Hurd's  Rev.  St  1905,  c.  93),  the  position  of 
appellant  being  that  the  only  evidence  of  a 
willful  violation  of  said  section  18  contem- 
plated by  the  statute  Is  the  report  of  the  mine 
examiner;  In  other  words,  that  the  suit  being 
based  upon  a  violation  of  section  18  of  the 
mines  and  mining  act  actual  notice  of  the 
dangerous  condition  in  the  mine  to  its  mine 
examiner  was  not  sufficient  notice  of  snch 
condition  to  appellant  to  make  it  liable  under 
that  section  of  the  statute  for  an  injury  re- 
sulting from  such  dangerous  condition.  We 
do  not  agree  with  this  contention.  The  stat- 
ute clearly  contemplates  that  the  mineowner 
stiall  keep  his  mine  In  a  safe  condition  to 
protect  the  men  employed  by  him  therein 
from  injury,  and  to  this  end  it  is  provided 
that  a  mine  examiner  and  a  mine  manager 
shall  be  employed,  and  that  the  mine  shall 
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be  examined  and  reports  of  its  condition  as 
disclosed  by  such  examination  made,  and 
ttiat  a  willfol  failure  to  make  such  examina- 
tion or  report,  which  results  In  injury  to  men 
working  in  the  mine,  shall  make  the  mine- 
owner  liable  for  rach  Injury.  It  Is  not,  how- 
ever, contemplated  by  the  statute  that  the 
mineowner  shall  be  relieved  of  liability  for 
an  injury  resulting  to  men  working  in  his 
mine  in  consequence  of  a  dangerous  condition- 
In  the  mine  of  which  he  has  actual  notice  by 
reason  of  the  fact  that  he  has  not  received 
notice  of  such  condition  through  the  channel 
of  the  report  of  his  mine  examiner.  A  mine 
examiner  is  a  vice  principal  of  the  mine- 
owner  (Davis  ▼.  Illinois  Collieries  Co.,  232 
111.  284,  83  N.  E.  836),  and  actual  notice  to 
the  mine  examiner  or  the  mine  manager  of 
a  dangerous  condition  In  the  mine  is  notice 
to  the  mineo-^nier  of  such  condition.  In  this 
case  the  evidence  tends  to  show  that  the 
mine  examiner  of  appellant  was  In  the  mine 
the  night  before  the  appellee  was  Injured 
and  saw  the  condition  of  the  debris  upon 
the  gob  side  of  the  entry  at  the  point  where 
appellee  was  injured;  that,  regardless  of  bis 
knowledge  of  such  condition,  the  appellant 
permitted  the  appellee,  without  being  under 
the  direction  as  mine  manager,  to  go  into  the 
mine  on  the  following  morning  to  work  with- 
out removing  said  dfibris,  the  result  of  which 
was  that  while  the  appellee  was  passing 
through  the  entry  in  which  such  dangerous 
condition  existed,  with  his  car,  he  was  in- 
jured. 

The  evidence  was  conflicting  as  to  the  con- 
dition of  the  debris  upon  the  gob  side  of  the 
entry,  where  the  accident  occurred.  The  evi- 
dence of  the  appellee  tended  to  show  it  was 
piled  near  the  track  to  a  height  of  from  18 
Inches  to  3  feet,  which  made  It  very  dan- 
gerous to  persons  similarly  situated  to  ap- 
pellee at  the  time  he  was  injured;  while  the 
evidence  of  the  appellant  tended  to  show  the 
entry  at  the  point  of  the  Injury  was  In  a 
safe  condition.  The  question  of  the  condi- 
tion of  the  entry  at  the  point  where  the  ac- 
cident occurred  was  one  of  fact  to  be  deter- 
mined by  the  Jury,  and  not  by  the  mine  ex- 
aminer. The  mine  examiner  had  no  power 
to  adjudicate  the  question  of  the  safety  of 
the  entry  at  that  iwlnt  (Davis  v.  Illinois  Col- 
lieries Co.,  supra),  and,  If  the  appellant  per- 
mitted the  appellee  to  enter  the  mine  to 
work  therein  otherwise  than  under  his  di- 
rection as  mine  manager,  knowing  of  said 
dangerous  condition,  before  said  dangerous 
condition  had  been  made  safe,  such  conduct 
on  his  part  constituted  upon  the  part  of  the 
appellant  a  conscious  violation  of  section  18 
of  the  mines  and  mining  act,  and  rendered 
the  appellant  liable  to  the  appellee  for  a  will- 
ful violation  of  said  act  Odin  Coal  Co.  v. 
Denman,  185  111.  413,  67  N.  E.  192,  76  Am. 
St.  Rep.  45;  Marquette  Coal  Co.  v.  Dlelte, 
208  111.   116,  70  N.   B.  17;    Kellyvllle  Coal 


Co.  V.  Strlne,  217  Dl.  616,  75  N.  B.  875 ;  Hen- 
rietta Coal  Co.  V.  MarOn,  221  III.  460,  77  N. 
E.  902 ;  Eldorado  Coal  Co.  v.  Swan,  supra. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  must 
be  affirmed. 

Judgment  affirmed. 


(23«  111.  437) 

KNOX  V  AMERICAN  ROLLING  MILL. 

(Supreme  Court  of  Illinois.    Oct.  28,  1908.    Re- 
hearing Denied  Dec  8,  1908.) 

1.  Appkal  and  Ebbob  (S  1094*)— Review- 
Sufficiency  OF  Evidence — Durr  of  Sd- 
PREME  Court. 

Where  there  is  evidence  fairly  tending  to 
support  a  verdict  for  plaintiff,  in  a  personal  In- 
junr  action  involving  the  issaes  of  assumed  risk 
and  contributory  negligence,  which  has  been  ap- 
proved by  the  trial  court  and  the  Appellate 
Court,  the  Supreme  Court  will  not  inquire  into 
those  questions,  except  to  find  whether  the  law 
was  properly  applied  on  the  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  if  4322,  4324;  Dec  Dig.  { 

2.  Masteb  and  Sebvant  (}  203*)- Injuby  to 
Servant— Actions — Nature  of  Issues— As- 
sumption OF  Risk  —  Contributoey  Negli- 
gence. 

While  the  issues  of  contributory  negligence 
and  assumption  of  risk  may  both  arise  under  the 
facts  of  a  case,  they  are  distinct  issues;  since, 
while  one  suing  for  a  personal  injury  must  show 
the  exercise  of  ordinary  care,  if  he  had  assumed 
the  risk  of  Injury  because  of  his  employment, 
be  cannot  recover,  though  without  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  i  203.*] 

S.  MAsrrEB  and  Sebvant  (t  219*)— Injuries 
to  Sebvant— Assumption  of  Risk  — Obvi- 
ous Defects— Notice  to  Servant. 
■   If  defects  in  the  working  place  or  the  ma- 
chinery with  which  a  servant  U  required  to  work 
are   open  and   obvious,   he   will   ordinarily   be 
charged  with  knowledge  thereof,  and  it  may  be 
inferred  from  his  familiarity  with  the  place  or 
machinery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  K  610-624;   Dec.   Dig.   i 

4.  Master  and  Sebvant  (§  217*)- Injuries  to 
Servant  —  Assumption  of  Obvious  Haz- 
abdb— Continu.^nce  in  Employment. 

A  servant  assumes  all  hazards  which  are 
obvious  and  apparent  and  which  are  known  to 
him,  though  the  conditions  were  caused  by  the 
roaster's  negligence,  if  he  continues  in  the  em- 
ployment without  the  master's  promise  to  rem- 
edy the  defects. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  583 ;  Dec.  Dig.  §  217.*] 

5.  Masteb  and  Servant  (8  295*)— Injuries 
TO  Servant- Tbial— Instbuctions— Ignob- 
iNO  Issues. 

Where  the  declaration  in  an  injury  case 
negatived  plaintiff's  assumption  of  risk,  even  if 
that  question  was  in  issue,  a  charge  that  recov- 
ery could  be  had  only  if  defendant  was  negligent 
as  charged  in  the  declaration  was  not  erroneous 
because  omitting  to  refer  to  the  question  of  as- 
sumed risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  295.*] 
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6.  Masteb  and  Sebvant  (S  296*)— Injtibies 

TO    SESVANT— TBIAIi— IWSTBUCTIONB. 

In  an  action  by  a  servant  for  injuries,  char- 
ges, fixing  the  time  when  the  servant  should  be 
exercising  reasonable  care  for  his  safety  as  "at 
the  time  of  the  injury,"  were  not  objectionable 
as  not  covering  all  the  time  of  the  transaction 
ieading  up  to  the  injury,  where  they  sufficiently 
informed  the  jury  that  the  time  of  the  entire 
transaction  was  meant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  i  296.  •] 

7.  Masteb  ard   Sebtant  (S  269*)— Injitbies 
TO  Servant— Tbiai/— Questions  fob  Jubt — 

CONTBIBUTOBY  NeOLIOENCE. 

Whether  a  servant,  injured  by  falling 
throagfa  an  opening  in  a  plank  floor  in  a  dark 
engine  room,  was  negligent  in  attempting  to 
pass  through  the  room  without  a  torch  held  for 
the  JU17. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  1089-1132;  Dec.  Dig.  { 

&  Damages  (S  173*)  —  Pebsonal  iNJtnuES— 

Actions— Evidence. 

In  fixing  damages  for  personal  injuries,  on 
the  question  of  the  comparative  earning  capacity 
of  plaintiff  at  the  time  of  and  after  his  injury, 
all  evidence  tending  to  show  his  ordinary  pur- 
suits, and  the  extent  to  which  his  injury  pre- 
vented him  from  following  them,  is  competent; 
and  hence  evidence  that  the  former  occupation 
of  a  servant,  injured  while  employed  as  a  night 
foreman  of  a  steel  company,  was  that  of  a  pud- 
dler.  and  of  the  wages  generally  paid  for  such 
employment,  and  that  he  was  able  to  work  at  his 
former  occupation,  and  could  obtain  employment 
therein  at  the  time  of  his  injury,  though  he  had 
not  worked  as  a  puddler  for  two  years,  was  ad- 
missible. 

[Ed.   Note.— For  other   cases,   see   Damages, 
Cent  Dig.  {  490;  Dec.  Dig.  {  173.*1 
9.  Masteb  and  Sebvant  (§  150*)— Injubibs 

TO  Sebvant— Safe  Place  to  Wobk— Wabn- 

INO  OF  Incbeased  Dangebs. 

Where  a  servant  was  customarily  absent 
during  a  certain  part  of  each  week,  and  part  of 
the  planking  over  a  pit  in  a  room  where  ne  was 
required  to  go  was  removed  during  his  absence, 
it  was  the  master's  duty  to  warn  him  of  the 
increased  hazard  thus  created,  and  the  servant 
might  assume  that  the  duty  would  be  observed. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  306;  Dec.  Dig.  i  ;50.*1 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Circnit  Court,  Cook 
County;  A.  H.  Frost,  Judge. 

Action  by  Cyrus  Knox  against  the  Ameri- 
can Rolling  Mill.  From  a  Judgment  of  the 
Branch  Appellate  Court  for  the  First  Dis- 
trict (140  111.  App.  359),  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  Is  an  action  brought  by  appellee, 
against  appellant,  in  the  circuit  court  of 
Codk.  county,  for  personal  injuries  sustained 
by  bim  July  28,  1902,  by  falling  into  a  pit 
at  appellant's  mill.  In  Muskegon,  Mich.  The 
Jury  returned  a  verdict  in  favor  of  appellee 
for  ^,700,  upon  which  Judgment  was  enter- 
ed. The  Appellate  Court,  on  appeal,  affirm- 
ed the  Judgment  of  the  lower  court,  and  the 
case  was  thereupon  brought  to  this  court 
for  review.  Appellee  was  night  foreman  for 
the  appellant  company,  and  bad  been  hold- 
ing  that   position   for   something   over  six 


weeks.  Appellant's  plant  consisted  of  a 
muck  mill,  an  open  hearth  steel  plant,  two 
finishing  mills,  and  a  gas  house,  all  under 
one  roof.  The  plant  ran  day  and  night. 
All  but  the  steel  plant,  however,  shut  down 
over  Saturday  night  and  Sunday.  Appellee 
usually  went  to  work  at  6  o'clock  on  week 
day  nights,  and  at  any  time  between  8  and 
10  o'clock  on  Sunday  nights.  The  furnace 
and  engine  room  appear  to  have  been  sep- 
arated by  a  wall  about  8  feet  high,  both  be- 
ing in  the  central  part  of  the  building.  The 
floor  of  the  engine  room  was  lower  than 
that  of  the  furnace  room,  with  two  or  three 
steps  between.  In  the  former  room  was  a 
long  pit,  in  which  ran  a  large  fly  wheel  and 
a  large  pulley  wheel,  connected  by  a  belt. 
The  axles  of  both  these  wheels  stood  a  little 
above  the  floor,  the  distance  between  the 
rims  being  about  20  feet  The  pit  between 
these  two  wheels  was  usually  covered  with 
planks,  20  or  more  in  number,  to  enable 
persons  to  walk  across.  These  planks  were 
loose,  and  were  never  taken  up,  except  for 
the  purpose  of  doing  repairing  about  the 
wheels,  which  could  only  be  done  when  the 
engine  was  not  running.  Appellee  left  the 
plant  each  week  between  6  and  7  o'clock 
Saturday  morning,  and  did  not  return  until 
Sunday  night,  and  had  no  knowledge  of 
what  was  going  on  in  the  plant  In  these  in- 
tervals unless  he  was  notified.  Three  of 
the  planks  across  this  pit  were  removed,  ac- 
cording to  the  testimony  of  appellee,  some 
time  after  he  left  on  the  Saturday  morning 
immediately  preceding  the  accident,  and  be- 
fore the  Sunday  night  when  the  accident 
occurred.  The  testimony  of  appellant  tends 
to  show  that  the  planks  were  removed  two 
or  "about  three  days"  before  the  time  of  the 
accident  The  opening  left  by  taking  up 
these  planks  was  about  3  feet  wide  by  four 
feet  long.  They  appear  to  have  been  taken 
up  for  the  purpose  of  doing  some  babbitting 
work  about  the  shafts  of  the  wheels.  This 
work  had  to  be  done  In  the  daytime.  On  the 
Sunday  night  in  question  appellee  went  to 
work  about  7  o'clock.  That  night  be  had 
several  men  cleaning  up  the  mill,  prepara- 
tory to  starting  up  Monday  morning.  They 
were  at  this  work  until  about  midnight,  and 
then  went  to  lunch.  Appellee  bad  Instruct- 
ed them  that  after  lunch  they  should  couple 
up  the  nine-Inch  mill.  While  they  were  eat- 
ing, he  sat  down  by  the  furnace  for  a  time, 
and  after  the  men  had  eaten  their  lunch, 
the  appellee  started  through  the  engine  room 
to  go  to  the  nine-inch  mill,  where  the  men 
were  at  work.  He  walked  down  the  steps 
into  the  engine  room,  to  pass  in  a  northwest- 
erly direction  across  the  pit  on  the  planks, 
and  stepped  into  the  open  space  left  by  the 
removal  of  the  three  planks,  falling  into  the 
pit  His  left  arm  was  drawn  from  the  socket 
at  the  shoulder,  and  the  muBdes  and  ten- 
dons loosened  from  the  back,  some  of  them 
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being  broken.  Tbe  evidence  shows,  with- 
out contradiction,  that  for  over  two  years 
be  was  unable  to  dress  himself,  and  that  at 
tbe  time  of  tbe  trial,  fire  years  after  tbe 
accident,  there  was  no  motion  of  his  arm  in 
any  direction  when  it  was  lifted  above  his 
shoulder,  that  there  was  atrophy  of  the  arm 
and  shoulder  muscles,  and  that  the  Injury 
was  permanent.  The  evidence  also  tends 
to  show  that  the  place  where  the  accident 
occurred  was  in  a  semidark  condition,  there 
being  some  light  from  tbe  furnace  room, 
and  light  from  a  torch  20  or  25  feet  away 
and  from  another  torch  a  little  nearer. 

F.  J.  Canty,  J.  C.  M.  Clow,  and  E.  E.  Gray 
(H.  E.  Long,  of  counsel),  for  appellant  Dar- 
row.  Masters  &  Wilson,  for  appellee. 

CARTER,  J.  (after  stating  tbe  facts  as 
above).  At  the  close  of  plaintiff's  testimony, 
and  also  wben  all  tbe  evidence  had  been  in- 
troduced, appellant  offered  an  instruction 
asking  to  have  a  verdict  directed  for  de- 
fendant These  instructions  were  refused, 
and  exceptions  duly  taken.  It  is  Insisted 
that  there  was  no  evidence  in  the  record  Jus- 
tifying tbe  verdict;  that  appellee  not  only 
assumed  the  risk  of  the  accident,  but  was 
guilty  of  contributory  negligence.  As  there 
la  evidence  In  tbe  record  fairly  tending  to 
support  tbe  verdict  of  the  Jury,  which  has 
been  approved  by  the  trial  court  and  the 
Judgment  of  tbe  Appellate  Court,  we  cannot 
inquire  into  those  questions,  except  in  so  far 
as  to  find  whether  the  law  was  properly 
applied  on  the  trial. 

CJounsel  for  the  appellant  have  not  in  their 
argument  clearly  distinguished  between  con- 
tributory negligence  and  assumption  of  risk. 
These  subjects  are  different  and  distinct  in 
law,  although  they  may  both  arise  under  the 
facts  of  a  particular  case.  Chicago  &  Eastern 
niinoia  Railroad  Co.  v.  Heerey,  203  111.  492, 
68  N.  E.  74.  In  that  case  we  said  (page  602 
of  208  lU.,  page  77  of  68  N.  E.):  "Every  per- 
son suing  for  a  personal  injury  must  show 
that  he  was  in  the  exercise  of  ordinary  care 
and  caution  for  his  own  safety,  so  that  tbe 
question  of  contributory  negligence  may  be 
involved  in  every  case ;  but  an  employe  may 
have  assumed  a  risk  by  virtue  of  his  employ- 
ment, or  by  continuing  in  such  employmrait 
with  knowledge  of  the  defect  and  danger,  and 
if  he  Is  injured  thereby,  althou^  In  the  exer- 
cise of  the  lilgheat  degree  of  care  and  caution 
and  without  any  negligeace,  yet  he  cannot 
recover."  Tbe  evidence  is  uncontradicted 
that  during  the  time  of  appellee's  employment 
by  appellant  the  pit  in  question  bad  always 
been  covered  with  planks  up  to  within  a  day  or 
two  of  the  accident ;  that  the  employes  were 
accustomed  to  go  back  and  forth  across  these 
planks  in  passing  through  the  mill,  though 
there  was  another  way  that  could  be  taken 
if  desired ;  that  when  the  pit  was  so  covered 
there  was  no  danger  In  crossing.  The  appel- 
lee swore  positively  that  tbe  planks  had  nev- 


er been  taken  up  before  while  he  was  at 
work  for  appellant,  and  that  he  had  no  knowl- 
edge or  notice  of  their  being  taken  up  at  this 
time,  before  he  fell  into  the  pit  There  la 
no  evidence  tending  to  show,  in  the  slightest 
manner,  that  he  had  notice  of  the  planks  be- 
ing up  before  the  time  of  the  accident  If 
the  defects  are  open  and  obvious,  that  fact 
Is  generally  sufficient  to  charge  an  employ^ 
with  knowledge,  and  knowledge  may  also  be 
Inferred  from  his  familiarity  with  the  work- 
ing place  or  machinery  with  which  be  is  re- 
quired to  work.  8  Elliott  on  Railroads  (2d 
E!d.)  S  1312.'  An  employe  assumes  all  the 
hazards  which  are  obvious  and  apparent,  and 
which  are  known  to  him,  although  such  con- 
ditions were  produced  by  the  master's  negli- 
gence, if  he  continues  in  such  employment 
without  tbe  master's  promise  to  remedy  such 
defects  (Katb  v.  East  St  Louis  Railway  Co., 
232  111.  126,  83  N.  B.  S33;  Elgin,  Joliet  & 
Eastern  Railway  C!o.  v.  Myers,  226  111.  358, 
80  N.  B.  897) ;  but,  as  there  is  no  evidence  in 
the  record  tending  to  show  that  appellee  had 
knowledge  or  means  of  knowing  of  this  de- 
fect, there  is  no  basis  In  the  evidence  for  tbe 
contention  that  he  acquiesced  in  the  defective 
condition  caused  by  the  removal  of  these 
planks,  and  assumed  the  risk  (Davis  Coal  Ck>. 
T.  Polland,  158  Ind.  607,  62  N.  E.  492,  92  Am. 
St  Rep.  319),  or  that  he  continued  in  the  ser- 
vice of  appellant,  without  objection,  after  he 
had  knowledge. 

The  question  of  assumed  risk  not  being  In 
the  case,  there  is  no  ground  for  appellant's 
contention  that  the  giving  of  appellee's  first 
instruction  was  reversible  error,  in  that  It 
omitted  to  refer  In  any  way  to  this  question. 
The  objection  to  the  above  instruction,  and 
also  to  Instruction  4,  given  for  appellee,  that 
they  fixed  the  time  when  he  should  be  using ' 
and  exercising  reasonable  care  for  his  own 
safety  as  "at  the  time  of  the  injury,"  and 
therefore  did  not  cover  all  the  time  of  the 
transaction  leading  up  to  the  injury,  is  with- 
out force.  We  do  not  think  the  Jury  would 
have  any  difficulty,  under  any  of  these  in- 
structions, in  understanding  the  time  meant. 
What  was  said  by  this  court  in  Peterson  ▼. 
Chicago  Traction  Co.,  231  HI.  324,  83  N.  E3. 
159,  with  reference  to  an  Instruction  whicb 
was,  If  anything,  more  open  to  this  objection 
than  the  one  here  In  question  disposes  of 
appellant's  contention  on  this  point. 

It  is  further  insisted  that  the  appellee  can- 
not recover  because  he  was  guilty  of  contrib- 
utory negligence  in  not  taking  a  torch  before 
attempting  to  pass  through  the  engine  ro<Hn. 
If  the  planks  had  not  been  removed  from 
across  tbe  pit,  it  certainly  could  not  be  con- 
tended that  appellee  would  have  been  Injure 
^.  It  is  true  that  some  of  the  witnesses 
say  the  workmen  used  torches  about  their 
work,  but  appellee  testifies  that  during  all 
the  time  be  acted  as  foreman  there  he  never 
took  a  torch  in  going  about  tbe  building. 
Whether  or  not  he  was  guilty  of  contributory 
negligence  under  these  circumstances  was  a 
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qaestion  for  the  jnry.  All  the  evidence  that 
was  offered  by  either  party  <m  this  (Jnestlon 
was  sabmltted  to  the  Jury  nnder  proper  In- 
Btmctioiis;  and,  as  there  was  evidence  tend- 
ing to  support  appellee's  contention,  the  judg- 
ment of  the  Appellate  Court  approving  that 
of  the  clrcnlt  conrt  and  the  finding  of  the 
Jury  Is  binding  on  ns. 

Appellant  makes  the  farther  contention 
that  the  court  erred  In  permitting  appellee  to 
be  examined  as  to  his  former  occnpatton  as 
a  pnddler,  and  the  wages  that  were  generally 
paid  for  such  employment.  The  proper  In- 
quiry In  matters  of  this  kind  is  the  compara- 
tive capacity  of  the  plaintiff  to  earn  money  at 
the  tUne  of  and  after  the  Injury.  Chicago  & 
Jollet  HHectric  Railway  Co.  v.  Spence,  218 
in.  220,  72  N.  E.  706,  104  Am.  St  Rep.  218. 
All  evidence  tending  to  show  the  character 
of  plaintiff's  ordinary  pursuits,  and  the  ex- 
tent to  which  the  Injury  has  or  will  prevmt 
him  from  following  such  pursuits,  la  admis- 
sible. 4  Sutherland  on  Damages  (3d  EA.)  { 
1248 ;  Graham  v.  Mattoon  City  Railway  Co., 
234  ni.  483,  84  N.  B.  1070.  Appellee,  at  the 
time  he  testified,  In  1907,  was  58  years  old. 
The  accident  occurred  5  years  before.  The 
evtd^ice  shows  that  a,t  the  time  of  the  acci- 
dent he  was  in  good  physical  condition,  and 
able  to  work  at  his  former  occupation  of  pud- 
dler.  He.  however,  testified  that  he  had  not 
worked  at  puddling  for  two  years,  but  that 
at  the  time  of  the  accident  "the  job  was  still 
4q)en  for  me  to  go  back  to."  He  further  tes- 
tified that  his  arm  was  In  such  condition  that 
It  would  be  Impossible  for  him,  at  the  time  he 
testified,  to  perform  the  work  of  a  pnddier. 
The  wages  that  he  received  as  pnddler  were 
DKve  than  he  was  receiving  as  night  fore- 
man -at  the  time  he  was  Injured,  and  more 
than  he  was  receiving  at  the  time  he  testi- 
fled.  The  facta  in  this  case  plainly  distin- 
guish it  from  Chicago  &  JoIIet  Electric  Rail- 
way Co.  V.  Spence,  supra,  and  other  cases 
relied  on  by  appellant  on  this  point  The 
evidence  offered  was  proper  to  be  considered, 
together  with  all  the  other  evidence  as  to 
plalntUTs  earning  capacity.  In  fixing  the 
amount  of  damages.  West  Chicago  Street 
SaUroad  Ca  v.  Dougherty,  209  111.  241,  70 
N.  EL  586.  Furthermore  this  testimony  only 
related  to  the  amount  of  damages,  and  had  no 
bearing  on  the  qaestion  whether  the  dtfend- 
ant  was  liable  as  charged  in  the  declaration. 

It  Is  the  duty  of  the  master  to  use  reascn- 
able  care  to  furnish  a  reasonably  safe  and 
proper  place  for  the  servant  to  work.  Illi- 
nois Steel  Co.  T.  Zlemkowski,  220  111.  S24,  77 
N.  E.  190,  4  [..  R.  A.  (N.  8.)  1161;  Donk 
Bros.  Coal  Co.  v.  Thll,  228  Ul.  238,  81  N.  E. 
857.  Appellee's  duties  required  him  to  go  to 
all  parts  of  the  building  in  question.  The 
planks  were  removed  In  the  absence  of  ap- 
peUee.  He  had  a  right  to  assume  that  he 
would  be  Infcnmed  by  his  master  of  any  un- 
usual  dangers  or  Increased  hazards  that  had 


been  created  at  the  plant  daring  his  absence. 
It  was  the  duty  of  appellant,  In  the  exercise 
of  ordinary  care,  to  warn  him  of  any  changes 
which  would  Increase  the  danger  of  his  em- 
Idoyment,  so  that  he  might  guard  against  the 
new  hazard.  There  is  no  evidence  in  the 
record  that  tends  to  show  that  any  such 
warning  was  given.  The  evidence  tends  to 
uphold  the  verdict  of  the  jury.  Iroquois  Fur- 
nace Co.  V.  McCrea,  191  111.  340,  61  N.  B.  79; 
Deering  v.  Barsak,  227  Ul.  71,  81  N.  E.  1. 

We  find  no  reversible  error  In  the  record. 
The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


(236  111.  3SS> 

J.  BURTON  CO.  V,  CITY  OF  CHICAGO. 
(Supreme  Court  of  IHinols.    Oct.  26,  1908.    Re- 
hearing Denied  Dec.  8,  1908.) 

1.  m0n1cipai,  cobpobations  (§  680*)  — 
Stbeets— Alleys— Space  undeb  Sidewalks 
—  UfiE  —  Obdinarceb  —  OoNSTBucnoN — 
"Roadway." 

An  ordinance  was  entitled  "An  ordinance 
concerning  the  use  of  streets  and  alleys  and  the 
i^ce  under  sidewalks  by  private  persons."  Sec- 
tion 1  prohibited  such  use  without  a  permit,  to 
be  issuM  only  as  therein  provided,  and  not  trans* 
fenable  without  the  written  consent  of  the  com- 
missioner of  public  works.  Section  2  declared 
that  no  permit  should  be  issued  for  the  use  of 
any  space  under  the  surface  of  "the  roadway 
of  any  street  or  other  public  ground."  ■  Held, 
that  since  the  word  "roadway"  as  used  in  such 
provision  was  not  the  space  between  two  curbs, 
sidewalks,  or  parkways,  but  was  properly  defined 
as  the  nortion  of  the  street  used  for  horses 
and  vehicles,  which  may  be  coextensive  with 
the  limits  of  the  street,  the  prohibition  in  section 
2  applied  to  alleys,  so  that  the  commissioner 
of  public  works  could  not  issue  a  permit  for 
the  use  of  space  nnderneath  the  roadway  of  a 
public  alley. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  680.* 

For  other  definitions,  see  Words  aad  Phrases, 
vol.  7,  p.  6257.] 

2.  BVIDENCK    (§    10*)— JtJDICIAI,   NOTICE. 

Courts  will  not  take  judicial  notice  that  al- 
leys are  not  provided  with  sidewalks,  or  that 
any  particular  alley  has  none. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  10.«] 

8.   MUNIOIPAL  COBPOBATIONS  (J  661*)— STBEBTS 

— ALI.EYS— JtraiSDicTiON  or  City. 

The  jurisdiction  of  a  city  over  public  streets 
and  alleys  is  identical,  there  being  no  legal  ^ 
tinction  between  them. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  661.»] 

4.  MumciPAL  COBPOBATIORS  (J  661*)— 
"Stbeets  and  ALu:Yfl." 
The  words  "streets  and  alleys"  are  constant- 
ly used  in  collocation  and  in  legislati<m,  there 
being  no  difference  between  them,  except  an  in- 
definite difference  in  width. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  g  661.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  341-343;  vol.  7,  pp.  6684-6601;  vol. 
8,  pp.  7573,  7805.] 
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5.  Statutes  (|  218*)— OBDIWAWCIE&— Admihis- 
TBATivB  Construction. 

The  rule  that  contemporaneous,  long,  anl- 
form,  and  practical  constmction  of  a  statute  or 
ordinance  by  administratiTe  ofiBcers  will  be  fol- 
lowed b7  the  court  is  only  applied  where  such  con- 
struction is  shown  and  the  case  is  doubtful. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  294;  Dec.  Dig.  {  218.*) 

6.  MtJWlOIPAl,  COSPOBATION8   (I  111*)— Obdi- 
KANCE&— tjNirOBMlTT. 

Chicago  Municipal  Ordinance,  Feb.  5,  1908, 
teenlating  the  use  of  space  under  the  streets  or 
public  grounds  in  the  city,  and  prohibiting  per- 
mits for  the  use  of  any  such  space  under  the 
roadway  of  any  street  or  public  ground,  was  not 
objectionable  for  nonuniformity,  since  it  op- 
erates alike  on  all  persons  similarly  situated,  ex- 
cept in  cases  of  contract  rights  acquired  prior 
to  its  adoption. 

[EM.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  111.*] 

7.  MUNICIFAL  COBPOBATIONS  (|  689*)— STBEETS 

-Use  of  Undeblyino  Space— Pebmit— Es- 
toppel. 

Where  a  city  commissioner  of  public  works 
(ranted  plaintiff  a  permit  to  use  the  space  un- 
der a  public  alle^  in  violation  of  an  ordinance, 
and  accepted  plaintiffs  bond  and  compensation 
therefor,  the  city  was  not  thereby  estopped  to 
deny  the  validity  of  the  permit,  though  cancel- 
lation thereof  would  subject  plaintiff  to  great 
expense  and  would  require  change  of  his  plans 
for  a  projected  building. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dif.  i  1478;  Dee.  Dig.  | 
689.*] 

6.  MtjNiciPAi,  Cobpobationb  (I  219*)  — Au- 

THOBITT  OF  AGENT— ACTB  IN   EXCESS  OF  Al7- 
THOBITY. 

The  agent  of  a  municipal  corporation  can- 
not bind  the  corporation  in  its  private  corporate 
capacity  beyond  the  authority  conferred  on  him. 
[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  §  581;  Dec  Dig.  S 
219.*] 

Appeal  from  Appellate  Court,  First  Dle- 
trict,  on  Error  to  Circuit  Court,  Cook  Coun- 
ty; Thomas  G.  Wlndes,  Judge. 

Suit  by  tbe  J.  Burton  Company  against 
the  city  of  Chicago.  A  decree  for  complain- 
ant was  affirmed  by  the  Appellate  Court 
(140  111.  App.  344),  and  defendant  appeals. 
Reversed  and  remanded,  with  directions. 

Edward  J.  Brundage,  Corp.  Counsel,  Ed- 
win H.  Cassels,  Wiilllam  D.  Barge,  and 
Eknll  C.  Welten,  for  appellant  Fred  A. 
Bangs,  for  appellee. 

DUNN,  J.  Appellee,  the  J.  Burton  Com- 
pany, filed  its  bill  In  the  circuit  court  of 
Cook  county  against  the  city  of  Chicago  and 
three  individuals,  to  enjoin  them  from  inter- 
fering with  the  work  of  excavating  for  and 
building  a  vault  under  an  alley  in  tbe  city 
of  Chicago.  The  bill  alleged  that  the  com- 
plainant was  the  owner  of  certain  real 
estate,  in  the  rear  of  which  was  a  public 
alley,  over  which  tbe  city  had  Jurisdiction 
and  control;  that  on  February  6,  1908,  the 
dty  council  passed  an  ordinance  the  first 
two   sections  of  which   are  as   fallows: 

"Section  1.  No  person  shall  use  any  q>ace 


underneath  tbe  surface  of  any  street  or  oth- 
er public  ground  in  this  city,  or  construct 
or  maintain  any  structure  thereunder,  with- 
out first  obtaining  a  permit  so  to  do  from  the 
commissioner  of  public  works  of  the  city. 
No  such  permit  shall  be  issued  except  as 
hereinafter  provided,  and  no  such  permit 
shall  be  transferred  or  assigned,  nor  shall 
any  right  or  privilege  thereunder  be  trans- 
ferred or  assigned  -without  the  written  con- 
sent of  the  commissioner  of  public  works. 

"Sec.  2.  Application  for  such  permits  shall 
be  in  writing,  stating  specifically  the  space 
desired,  its  length,  breadth  and  depth,  the 
use  intended  to  be  made  thereof  and  the 
structure  to  be  built  therein.  No  permit 
stiall  be  issued  hereunder  for  the  use  of  any 
space  under  the  surface  of  the  roadway  oC 
any  street  or  other  public  ground." 

Section  3  provides  that  "every  applicant 
for  such  permit  shall  file  with  his  applica- 
tion his  bond  *  •  *  for  the  maintenance 
of  the  street,  all^  or  other  public  way,  or 
the  sidewalk  over  such  space,  as  the  case 
may  be,  in  such  condition  that  said  street, 
alley  or  public  way,  or  the  sidewalk,  shall 
at  all  times,  after  such  structure  is  com- 
pleted or  such  space  is  covered,  be  safe  for 
public  use."  Section  4  provides  that  "the 
person,  firm  or  corporation  making,  using  <Hr 
maintaining  any  structure  or  using  spac* 
underneath  the  surface  of  any  street,  alley, 
public  way  or  public  ground,  shall  rend» 
to  the  city,  as  the  annual  compensation  for 
such  use,"  a  sum  to  be  determined  accord- 
ing to  a  rule  stated.  Section  6  provides  that 
"if  any  person  now  using  any  space  under- 
neath any  street,  public  alley,  sidewalk  or 
public  way  shall  fail  to  take  out  a  permit  for 
such  use,  as  herein  provided,  within  ninety 
days  after  this  ordinance  is  In  effect,  then 
the  commissioner  of  public  works  shall  pro- 
ceed to  remove  every  such  structure  and 
close  the  space  therein."  Section  11  provides 
that  "nothing  in  this  ordinance  contained 
shall  be  held  or  construed  to  apply  to  any 
person  now  using  any  such  space  underneath 
the  surface  of  any  street  or  other  public 
ground  according  to  the  terms  of  any  ordi- 
nance heretofore  passed  which  requires  the 
payment  of  compensation  for  such  use  If  such 
person  ia  making  such  payments  nor  so  Ions 
as  such  payments  are  made  according  to 
the  terms  of  such  ordinances.  *  *  •  Noth- 
iog  in  this  ordinance  contained  shall  preclude 
the  city  from  revoking  any  permit  Issued 
hereunder  when  the  space  described  in  such 
permit  is  needed  for  public  use." 

It  was  further  alleged  that  on  April  12, 
1906,  the  commissioner  of  public  works  is- 
sued a  permit  to  complainant  to  excavate  for, 
construct,  and  maintain,  a  vault  16  feet  In 
width  underneath  tbe  surface  of  the  alley. 
In  accordance  with  plans  prepared  for  said 
work  and  approved  by  the  comuils.sioner, 
and  that  the  complainant  paid   to   the  dty 


*rot  etlksr  easss  ■••  sam*  tople  uA  ssetioa  MUUBBR-la  Deo.  &  Am.  Digs.  U07  to  dat«,  *  Raportw  ladtsM 


Digitized  by 


Google 


tai 


J.  BURTON  CX).  T.  CITY  OP  OHIOAGK). 


95 


tbe  8am  of  |5  a>  compensation  from  May  1, 
1906,  to  November  1,  1906,  as  provided  by 
the  permit,  and  filed  a  bond  In  compliance 
witb  the  terms  of  the  ordinance.  The  bill 
then  alleged  that  upon  tbe  opposite  side  of 
the  alley,  and  abnttlng  thereon,  was  property 
owned  t(y  Kupka,  Bocek,  and  Peklo,  who 
were  made  parties  defendant;  that  the  com- 
plainant had.  In  process  of  constmctlon,  a 
boUdlng  upon  Its  property,  and  had  com- 
menced to  excavate,  and  that  these  opposite 
owners  bad  complained  about  the  excava- 
tion, and  had  requested  a  certain  alderman 
to  see  that  the  dty  shonld  stop  the  excava- 
tion and  prevent  the  use  of  the  vault;  that 
they  were  endeavoring  to  secure  the  coopera- 
tion of  tbe  dty,  and  had  threatened  by  force 
to  prevent  the  complainant  from  dohig  the 
work  and  using  the  space  under  the  alley, 
and  unless  they  were  prevented  from  so 
doing,  they  would  stop  the  work  of  excava- 
tion; that  since  the  granting  of  the  permit 
tbe  complainant  had  caused  plans  to  be  pre- 
pared for  the  construction  of  the  building 
and  of  the  vault,  and  had  erected  a  boiler 
house  in  such  a  position  that  if  it  was  unable 
to  use  the  vault,  it  would  be  obliged  to  make 
changes  and  alterations  in  tbe  building  at 
an  expense  of  $2,500.  It  was  then  further 
alleged,  npon  Information  and  belief,  that  tbe 
owners  of  the  real  estate  on  the  opposite 
side  of  the  alley  bad  endeavored  to  intimt 
date  the  workmen  employed  on  the  excava- 
tion, had  threatened  them  with  rlolence  and 
bodily  injury,  and  that  the  city.  In  conse- 
quence of  their  activity,  had  threatened  to 
stop  tbe  work,  and  had  taken  some  steps  to- 
ward that  end.  The  prayer  of  the  bill  was 
for  an  Injunction  reetraining  the  defendants 
from  in  any  way  interfering  with  or  prevent- 
ing, either  by  threats  or  actions,  tbe  excava- 
tion of  the  alley,  the  construction  of  the 
vault,  or  tbe  use  and  occupation  of  tbe  space 
imder  tbe  alley,  and  restraining  the  dty  from 
revoking  the  contract  The  c«Mnplabiant  dis- 
missed the  bUl  as  to  tbe  individual  defend- 
ants. A  demurrer  Interposed  by  tbe  dty  of 
Chicago  was  overruled,  and,  the  city  elect- 
ing to  stand  by  its  demurrer,  a  decree  was 
entered  In  accordance  with  the  prayer  of  the 
bilL  From  a  Judgment  of  tbe  Appellate  Court, 
affirming  this  decree,  an  appeal  is  now  pros- 
ecuted to  this  court 

It  is  daimed  by  tbe  appellant  that  section 
2  of  the  ordinance  set  out  In  the  bill  prohib- 
its the  Issning  of  a  permit  tor  a  vault  un- 
der the  roadway  of  an  alley,  while  the  appel- 
lee inslste  that  the  prohibition  of  that  sec- 
tion has  no  application  to  alleys.  Reading 
sections  1  and  2  together,  there  would  seem 
to  be  little  occasion  for  construction.  The 
words  are  to  be  given  their  usual  and  popu- 
lar meaning,  and  tbe  same  words  occurring 
in  different  parts  of  the  ordinance  are  to 
be  given  the  same  meaning,  unless  the  con> 
text  requires  different  meanings.  The  two 
sections  read  together  declare  that  no  per- 
son shall  use  any  space  underneath  tbe  sur- 


face of  any  street  or  other  public  ground.  - 
v-'lthout  first  obtaining  a  permit  so  to  do,  and 
that  no  permit  shall  be  issued  for  the  use 
of  space  under  the  surface  or  roadway  of 
any  such  street  or  other  public  ground.  It 
is  apparent  that  the  object  of  the  ordinance 
was  to  prevent  the  use  of  the  space  under 
sidewalks  by  adjoining  owners,  without  com- 
pensation to,  or  reg^ilatlon  by,  the  dty,  and 
to  provide  for  its  lawful  use,  under  proper 
regulations,  under  tbe  control  and  direction 
of  the  city  authorities,  and  upon  payment  of 
compensation  provided  for  and  regulated  by 
law.  The  title  of  the  ordinance  is  "An  or- 
dinance concerning  the  use  of  streets  and  al- 
leys and  the  space  under  sidewalks  by  pri- 
vate persons."  It  manifestly  was  not  con- 
templated that  a  permit  should  be  given,  un- 
der any  clrcnmstences,  for  the  private  use  of 
space  under  any  roadway.  That  was  not  the 
subject-matter  of  the  ordinance.  It  is  not  to 
be  imagined  that  the  words  "any  street  or 
other  public  ground,"  occurring  in  the  first 
sentence  of  the  ordinance,  prohibiting  the 
use  of  the  space  under  "any  street  or  other 
public  ground"  without  a  permit,  were  iin- 
derstood  to  have  any  different  meaning  from 
the  same  words  used  in  the  same  connection 
to  prohibit  the  issue  of  any  such  permit  to 
use  tbe  space  under  any  roadway.  If  tbe 
prohibition  in  section  2  constitutes  a  proviso 
or  exception  to  section  1,  It  is  hardly  to  be 
supposed  that  the  words  of  the  proviso  or 
exception  were  Intended  to  have  a  different 
meaning  from  the  same  words  in  the  enact- 
ing clause,  the  operation  of  which  words  in 
the  enacting  clause  was  to  be  qualified  or  re- 
strained by  those  of  the  proviso  or  exception. 
If  the  words  "any  street  or  other  public 
ground"  were  suffident  in  the  enacting  clause 
to  Include  alleys,  they  must  be  suffident  in 
tbe  proviso  to  except  them. 

Counsd  for  appellee  assume  that  the  word 
"roadway"  means  a  portion  of  a  street  be-- 
tween  two  curbs,  two  sidewalks,  and,  in  some 
instances,  two  parkways,  and  that  this  court 
wiU  take  Judicial  notice  that  in  the  city  of 
Chicago  the  alleys  have  no  sidewalks.  Each 
of  these  assumptions  is  wholly  unwarranted. 
The  roadway  of  a  street  is  the  portion  used 
for  horses  and  vehldes,  and  may  be  coex- 
tensive with  the  street  Alleys  usually  have 
no  sidewalks,  but  we  do  not  teke  notice  that 
all  alleys  have,  or  any  particular  alley  has 
none.  The  power  and  Jurisdiction  at  tbe 
dty  over  the  public  alleys  of  the  dty  are 
identical  with  Ito  power  and  Jurisdiction 
over  the  streets  of  the  dty.  In  this  state 
there  is  no  distinction  in  law  between  a  put>- 
He  street  and  a  public  alley.  The  only  pop- 
ular distinction  t>etween  them  is  the  differ- 
ence in  width,  and  that  distinction  is  as  In- 
definite as  the  difference  between  a  narrow- 
tired  wheel  and  a  broad-tired  wheel.  There 
Is  no  certain  width  on  one  side  of  which  a 
public  highway  is  a  street  while  on  the  oth- 
er side  it  is  an  alley.  Nor  can  it  be  said 
tbat  a  public  way  ttaving  a  sidewalk  on  one 
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or  both  Bldea  Is  a  street,  wbile  another  pub- 
lic highway,  identical  In  every  other  req;>ect, 
but  without  a  sidewalk,  is  an  alleiy.  The 
words  "streets  and  alleys"  are  constantly 
used  in  collocation,  and  in  the  legislation  of 
the  state  are  nearly  always  met  with  to- 
gether. The  method  of  establislimait  and 
vacation,  the  character  of  the  title  acquired, 
and  the  trust  upon  which  It  is  held,  the  kind 
of  use,  the  manner  of  improvement,  the  Ju- 
risdiction and  power  of  the  municipality,  as 
well  as  Its  liabilities,  are  identical  in  the  case 
of  streets  and  of  alleys.  The  establishment  of 
sidewalks  Is  under  the  control  of  the  munic- 
ipality, and  it  may  establish  sldewallos  on 
either  or  both  sides  of  a  narrow  street  or 
omit  thwa  altogether  from  a  wide  one,  but 
the  highway  is  not  thereby  dianged  from 
alley  to  street,  or  vice  versa.  It  Is  insisted 
that,  to  give  effect  to  the  words  in  sections 
8,  4  and  6  In  regard  to  the  space  under  any 
street,  alley,  public  way,  sidewalk,  or  pub- 
lic ground,  it  is  necessary  to  hold  that  the 
exception  to  section  2  does  not  include  the 
space  under  an  alley.  To  reach  this  con- 
clusion counsel  ask  us  to  bold  that  the  mean- 
ing of  the  word  "street"  In  the  exception  is 
restricted,  by  the  use  of  the  word  "road- 
way," to  a  street  having  not  only  a  roadway, 
but  other  surface,  and  that  thereby  the 
words  "or  other  public  ground"  are  restricted ' 
to  other  public  ground  having  roadway  and 
other  surface.  Then  we  are  asked  to  hold,  as 
a  matter  of  law,  that  an  alley  has  only  a  road- 
way, and  no  other  surface,  and  therefore  is 
not  Included  In  the  exertion.  There  Is  no 
allegation  In  the  bill  that  there  are  no  all^FS' 
having  sidewalks  In  the  city  of  Chicago,  and 
we  do  not  know  that  such  is  the  fact. 

The  rule  that  contemporaneous,  long,  uni- 
form, and  practical  construction  by  adminis- 
trative officers  of  a  statute  will  be  followed 
by  the  court  In  doubtful  cases  has  no  appli- 
cation here,  because  no  such  omstructloii  is 
shown,  and  it  is  not  a  doubtful  case. 

The  objection  that  the  ordinance  is  void 
because  it  operates  partially  is  not  valid,  be- 
cause it  does  operate  alike  upon  an  persons 
similarly  situated,  except  in  cases  of  con- 
tract rights  acquired  prior  to  its  adoption. 

It  Is  claimed  that  the  appellant,  having, 
through  the  commissioner  of  public  worka, 
granted  the  permit  and  accepted  the  bond 
and  compensation  from  appellee,  is  estopped 
to  deny  the  validity  of  the  permit  It  is  con- 
ceded that  the  city  had  the  authority  to 
grant  a  permit  to  make  the  excavation  and 
construct  the  vault  in  question,  but  the  com- 
missioner of  public  works  had  no  such  au- 
thority. On  the  contrary,  the  ordinance  pro- 
hibited his  doing  80.  The  appellee,  in  apply- 
ing for  the  permit,  must  t>e  held  to  have 
known  the  commissioner  had  no  power  to 
grant  It  The  permit  Itself  purports  to  be 
issued  In  pursuance  of  the  ordinances  of  the 
city,  and  the  bond  given  by  the  appellee  Is 
conditional  for  keeping  the  sidewalk  In  re- 
pair, and  for  a  compliance  with  the  ordi- 


nances of  the  city  regulating  th«  use  of 
space  underneath  sidewalks.  The  agent  of 
a  municipal  corporation  can  no  more  bind 
the  corporation  In  its  private  corporate  ca- 
pacity beyond  .the  authority  conferred  upon 
blm  than  an  agent  of  an  individual  can  bind 
his  principal  beyond  his  autliority.  The 
mere  issue  of  the  permit  gave  no  right  to 
appellee,  because  the  commissioner  of  pub- 
lic works  was  without  authority  to  Issue  it 

It  is  earnestly  contended  that  the  case  of 
Oregsten  v.  City  of  Chicago,  115  lU.  461,  U 
N.  B.  426,  36  Am.  St  B«p.  409,  is  decisive 
In  favor  of  the  validity  of  the  permit  in  this 
case,  and  of  the  right  of  appellee  to  con- 
struct and  maintain   the  vault     It  is  not 
however,  In  point  here.    In  that  case  the  or- 
dinance authorized  the  issuance  of  a  per- 
mit, and  the  only  objection  to  its  regularity 
was  tliat  It  was  not  shown  that  the  bond  re- 
quired of  the  applicant  had  been  approved 
by   the  city   council.     It  was  shown  that 
Gregsten  had  excavated  an4  constructed  the 
vault  at  great  expoise,  occupied  it  for  20 
years,  in  accordance  with  the  permit  with 
his  boilers  and  apparatus  used  in  connection 
with  his  adjoining  building,  and  had  dar- 
ing all  that  time,  at  his  own  expense,  main- 
tained and  kept  the  alley  In  repair — all  with 
the  full  knowledge  of  the  city  authorities. 
It  was  held  that,  from  Its  long  acquiescence 
In  the  use  of  the  alley  in  accordance  with 
the  permit  the  approval  of  the  bond  by  the 
city  council  would  be  presumed.    It  was  then 
held  that  the  permit  and  bond  constituted  a 
contract  not  revocatrfe  by  the  ctl7  at  Its 
pleasure.    In  that  case  m  contract  was  enter- 
ed Into  by  officras  properly   authorized  to 
make  it  and  It  was  held  binding  on  the  city. 
In  this  case  the  officer  was  expressly  prohib- 
ited from  Issuing  the  permit    Nothing  tend- 
ing to  establish  an  estoppel  is  shown.    The 
ordinance  was  passed  February  5,  1906,  the 
permit  was  Issued  April  12th  and  the  bill 
was  filed  October  3d. 

It  is  alleged  that  the  appellee  has  begun 
the  excavation  of  tiie  alley,  has  had  plans 
prepared  looking  to  the  construction  of  Its 
building  and  the  occupation  of  the  space  un- 
der the  alley  In  connection  therewith,  and 
has  let  its  contrai:ts  for  construction,  and 
ordered  building  material,  in  contemplation 
of  using  the  space  under  the  alley,  and  that 
It  will  be  put  to  great  expense  If  It  cannot 
use  such  space  and  is  obliged  to  change  its 
plans.  This  action  of  appellee  was,  however, 
taken  on  its  own  responsibility,  relying  upon 
an  Invalid  permit  Issued  at  Its  own  Instance, 
without  any  authority,  and  was  not  induced 
by  any  action  of  the  city  or  any  of  its  offi- 
cers, or  even,  so  far  as  appears,  with  their 
knowledge. 

The  bill  does  not  show  that  the  complain- 
ant is  entitled  to  the  relief  prayed  for,  and 
the  demurrer  to  It  should  have  been  sus- 
tained. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  are  reversed. 
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and  the  cause  remanded  to  the  drcnlt  conrt, 
with  directions  to  aostaln  the  demurrer  to 
the  bill. 
Beversed  and  remanded,  with  directions. 


(B<  ni.  sm 

MAHAN  et  al.  t.   SOHROEDER. 

(Supreme  Court  of  Ullnois.    Oct.  26,  1908.    Pe- 
tition for  Rehearing  Stricken  Dec.  4,  1906.) 

1.  Trusts   (|   41*)  — Bvidenok— Benefioiai. 

OWNEBBHtP— PMSUMPTIONS. 

Notea  and  a  mortgage  having  been  in  de- 
cedent's bosband'a  possession  at  lier  death,  prop- 
erly indorsed  and  assigned  to  him  by  her,  it 
will  be  presnmed  that  he  owned  the  oeneficial 
interest,  as  well  as  the  legal  estate. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  60;  Dec.  Dig.  J  41.*] 

2.  TBusrs  (J  42*)— EviDEWCB— Admissibilitt. 

On  a  bill  to  establish  an  express  tmst  in 
notes  and  a  mortgage,  assigned  by  decedent  tp 
her  hushand,  in  favor  of  her  legatees,  an  instru- 
ment subseqnently  executed  by  decedent,  being  a 
reqaeet  to  her  husband  to  deliver  the  notes  and 
mortgage  placed  in  his  charge  to  decedent's  ex- 
ecutor, so  tliat  her  will  might  be  carried  out, 
was  inadmissible  against  her  husband's  estate, 
unless  he  knew  of  the  execntion  of  the  instru- 
ment before  her  death ;  and  statements  made  by 
her  in  his  absence,  and  not  part  of  the  trans- 
action by  which  she  made  the  assignment,  were 
also  inadmissible. 

[Ed  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  61 ;  Dec.  Dig.  g  42.*] 

8.  Taasrs   (J  44*)  —  Expbess  Tkustb  — Evi- 
nsNCE — Stkticienct. 

Evidence  held  insufScient  to  show  an  ex- 
press trust,  In  favor  of  decedent's  legatees,  in 
notes,  etc.,  assigned  to  her  husband. 
_[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  Si  66-«8;  Dec.  Dig.  {  44.*J 

4.  Husband  and  Wife  (f  49%*)— Fiduciabt 
Belatiors— Question  of  Fact. 

One  is  not  dominant  over  his  wife,  as  a 
inatter  of  law,  so  as  to  create  a  presumption 
mat  her  gift  to  him  results  from  undue  in- 
fluence ;  the  question  of  his  dominance  being  one 
of  fact. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  259;  Dec.  Dig.  |  4994.*] 

6.   H^BAND    AND    WiFE    (S    49%*)— TbANSFEB 

ofPbopebtt— Undue  Influence— Evidence 

—Weight. 

Evidence  held  to  show  that  one  did  not  ex- 
ercise fraud  or  nndne  influence  over  his  wife  to 
procure  an  assignment  to  him  of  notes  and  a 
mortgage. 

[Ed.  Note.— For  other  caSes,  see  Husband  and 
Wife,  Cent  Dig.  §  260;  Dec.  Dig.  i  49%.*} 

6.  BviDERCE  a  218*)— Admissions— CoicpBO- 
nsB  or  Claiu. 

That,  on  being  sued  by  his  wife's  personal 

I*'??"*^'*^"  ^°'  ^^^  *"'"*  °'  "O'e*  assigned 
to  him  by  her,  decedent  compromised  an  impor- 
tuning daughter's  claim  is  not  available,  on  a 
Bubsegnent  bill  to  establish  a  trust  in  favor  of 
the  vrife  »  legatees,  as  an  admission  that  he  did 
not  own  the  notes  absolately. 

«f^-^?''*'*f\r.?'*''  "''"''■  c^^B,  see  Evidence, 
Cent  Dig.  {  745;  Dec.  Dig.  {  213.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  McLean 
County;    Colostin  D.  Myers,  Judge. 

BlU  hy  Walter  Mahan  and  others  against 

•For  other  rases  ice  came  topic  and  lection  NUMBER 
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Franklin  Schroeder,  executor.  From  a  Jndg- 
ment  of  the  Appellate  Court  for  the  Third 
District,  affirming  a  decree  dismissing  the 
bill,  plaintiffs  appeal    Affirmed. 

On  April  3,  1906,  Walter  Mahan,  George 
Mahan,  and  Fred  Mahan,  by  James  Mahan, 
their  next  friend,  and  Edwin  Abbott,  Her- 
man Mahan,  and  James  Mahan,  grandchil- 
dren of  and  legatees  under  the  will  of  Maria 
Schroeder,  deceased,  appellants,  filed  their 
bill  in  the  circuit  court  of  McLean  county 
against  Franklin  Schroeder,  as  executor  of 
the  will  of  Herman  Schroeder,  deceased,  ap- 
pellee, to  establish  and  enforce  a  trust  with 
reference  to  a  certain  note  and  mortgage 
for  the  principal  sum  of  $11,000,  and  the 
coupon  notes  accompanying  the  principal 
note,  for  an  accounting  with  reference  there- 
to, and  for  the  appointment  of  a  trustee  to 
receive  and  administer  the  property  accord- 
ing to  the  terms  of  a  trust  declared  in  the 
will  of  said  Maria  Schroeder,  who  was  the 
wife  of  said  Herman  Schroeder,  and  who 
predeceased  blm.  The  bill,  as  amended,  al- 
leges, among  other  things,  that  appellants  are 
the  children  of  America,  daughter  of  Her- 
man and  Maria  Schroeder,  and  that  Walter 
Mahan,  George  Mahan,  and  Fred  Mahan  are 
minors ;  that  their  mother,  who  was  sever- 
al times  married,  and  is  now  America  Hoff- 
man, has  an  interest  in  the  subject-matter 
of  the  suit  adverse  to  the  interests  of  her 
said  children ;  that  Maria  Schroeder  depart- 
ed this  life  on  November  27,  1901,  leaving 
a  last  will  and  testament,  in  and  by  which 
she  bequeathed  her  property  to  the  children 
of  the  said  America  Hoffman,  subject  to 
certain  provisions  made  therein  for  their 
mother  during  her  lifetime;  that  the  said 
will  was  duly  admitted  to  probate  in  the 
county  court  of  McILiean  county  on  August 
27,  1904,  and  upon  the  refusal  of  the  exec 
utor  named  therein  to  qualify,  Homer  W. 
Hall  was  appointed  administrator  with  the 
wili  annexed,  and  thereafter,  on  November  1, 
1905,  the  said  administrator,  having  reported 
that  he  was  unable  to  find  any  assets  of 
said  estate,  was  discharged  by  order  of  the 
court;  that  America  Hoffman  is  still  living, 
and  that  complainants  are  her  only  surviv- 
ing children;  that  on  March  7,  1901,  the 
date  of  the  execution  of  said  will,  Maria 
Schroeder  owned  and  was  possessed  of  one 
note  for  the  sum  of  $11,000,  due  February 
26,  1911,  with  10  coupon  interest  notes  for 
$577.50  each,  and  $1,000  In  cash  in  the  First 
National  Bank  of  Bloomlngton,  being  the 
proceeds  of  the  sale  of  a  farm  to  Claus 
Struve,  and  also  owned  and  was  possessed 
of  a  lO-acre  tract  of  land  known  as  "Villa 
Maria,"  located  in  the  eastern  suburbs  of 
the  city  of  Bloomlngton,  and  certain  other 
proper^y^  not  necessary  to  mention  here ;  that 
at  the  time  of  the  execution  of  said  will 
Maria  Schroeder  was  74  years  of  age,  and 
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thereafter  became,  and  was  and  continued  to 
be,  sick,  weak,  and  feeble  of  mind  and  body, 
and  that,  from  time  to  time  during  said  sick- 
ness, the  said  America  Hoffman,  who  was  a 
spendthrift,  procured  her  mother  to  sign 
blank  checks  against  the  said  bank  account, 
and  deliver  them  to  the  said  America  Hoffman, 
who  filled  out  and  cashed  such  checks  un- 
til the  said  $1,000  deposited  In  said  bank 
was  all  withdrawn ;  that  said  Maria  Schroe- 
der,  upon  learning  that  said  bank  account 
was  exhausted,  on  or  about  June  6,  1901,  ne- 
gotiated a  loan  from  said  bank  to  defray 
the  expenses  of  her  sickness,  and  took  the 
note  above  mentioned,  with  the  interest  cou- 
pons thereto  attached,  and  deposited  it  with 
said  bank  as  collateral  security  for  said 
loan;  that  thereafter,  while  the  said  Maria 
Schroeder  was  In  a  sick  and  feeble  condi- 
tion, confined  to  her  bed,  and  greatly  wor- 
ried and  troubled  over  the  loss  of  her  bank 
account  and  the  manner  in  which  it  had 
been  withdrawn,  her  husband,  the  said  Her- 
man Schroeder,  a  strong-minded,  severe  man, 
of  whom  she  stood  In  great  fear,  fraudulent- 
ly contriving  to  gain  possession  of  said  note 
and  coupons  and  deprive  complainants  o. 
the  benefit  thereof,  took  advantage  of  tht 
weak  and  enfeebled  condition  of  his  wife, 
and  by  threatening,  cajoling,  and  represent- 
ing to  her  that,  unless  said  note  and  cou- 
pons were  placed  in  his  custody,  the  said 
America  Hoffman  would  obtain  possession 
of  and  squander  them,  so  played  upon  the 
fears  and'  weakness  of  his  said  wife  as  to 
induce  her  to  consent  to  Intrust  him  with 
the  custody  and  control  of  said  note  and 
coupons;  that  in  accordance  with  said  ar- 
rangement the  said  Maria  Schroeder  execut- 
ed and  published  her  said  certain  writing, 
stating  that  said  note  and  coupons  were 
placed  in  the  hands  of  her  husband  only 
as  custodian  or  trustee,  and  directing  that 
at  her  death  he  turn  over  said  note  and 
coupons  to  her  executor  or  trustee,  to  be  dis- 
posed of  In  accordance  with  the  terms  of 
her  will;  that  Maria  Schroeder  then  and 
there  gave  to  her  said  husband  a  check  for 
the  balance  of  9279.59  remaining  to  her 
credit  In  said  bank,  and  executed  and  de- 
livered to  him  an  assignment  of  said  mort- 
gage securing  said  note  and  coupons;  that 
said  Herman  Schroeder  thereupon  cashed 
the  said  check,  and  paid  to  the  said  bank 
the  note  for  $300  made  by  his  wife,  and  re- 
ceived and  retained  possession  of  said  note 
and  coupons  which  had  been  deposited  with 
said  bank  as  collateral;  that  the  said  Her- 
man Schroeder  paid  no  consideration  for 
said  note  and  coupons,  and  that  Maria 
Schroeder  was  led  to  believe  that  the  sole 
object  of  said  transaction  was  to  place  said 
note  and  coupons  beyond  the  reach  of  Amer- 
ica Hoffman  during  the  lifetime  of  said 
Maria,  and  at  her  death  to  be  turned  over 
to  her  executor  or  trustee,  and  disposed  of  In 
accordance  with  the  terms  of  her  will;  that 
upon  the  death  of  said  Maria  Schroeder  the 


'  said  husband  retained  possession  of  said 
note  and  coupons,  claiming  to  be  the  owner 
thereof  by  virtue  of  said  transaction,  and 
refused,  and  whose  executor  still  does  re- 
fuse, to  account  for  and  turn  over  said  note 
and  coupons,  or  either  of  them,  to  the  admin- 
istrator of  the  estate  of  Maria  Schroeder  for 
the  use  and  benefit  of  said  estate.  The  an- 
swer of  the  defendant  denies  the  material 
allegations  of  the  bill,  and  avers  that  the 
said  Maria  Schroeder  sold,  assigned,  and 
delivered  the  said  note  and  coupons  to  the 
said  Herman  Schroeder  as  his  own  property, 
without  any  trust  or  condition  whatever.  A 
replication  was  filed,  and  on  April  27,  1906, 
the  cause  was  referred  to  a  master,  to  take 
proofs  and  report  the  same  to  the  court,  to- 
gether with  his  findings  and  conclusions 
thereon.  On  March  28,  1907,  the  master  fil- 
ed his  report,  finding  the  facts  to  be  sub- 
stantially as  set  out  In  the  bill,  and  that  com- 
plainants were  entitled  to  the  relief  prayed 
therein.  Objections  to  the  master's  report 
were  overruled,  and  ordered  to  stand  as  ex- 
ceptions, and  on  May  29,  1907,  the  court  en- 
tered a  decree  overruling  the  report,  sus- 
taining the  exceptions  thereto,  and  dismis- 
sing the  bin  for  want  of  equity.  From  that 
decree  complainants  prayed  an  appeal  to 
the  Appellate  Court  for  the  Third  District, 
where  the  decree  of  the  circuit  court  was 
affirmed,  and  to  review  the  judgment  of  that 
court  a  further  appeal  Is  prosecuted  by  tliem 
to  this  court. 

Herman  Schroeder  (who  was  known  as 
Dr.  Schroeder)  and  Maria  Schroeder  were 
natives  of  Germany.  About  the  year  1852. 
after  their  marriage,  they  emigrated  to  this 
country  and  settled  in  Bloomlngton,  where 
they  resided  so  long  as  they  lived,  Mrs. 
Schroeder's  death  occurring  on  November  24, 
1901,  and  that  of  her  husband  on  April  7, 
1905.  During  their  residence  in  Bloomlngton 
they  accumulated  considerable  property.  To 
them  were  bom  three  children,  viz.,  Franklin, 
America,  and  Minerva.  The  latter  married 
one  Alfred  Schlrmer,  and  died  a  number  of 
years  prior  to  the  death  of  her  mother.  The 
marital  relations  between  Dr.  Schroeder 
and  his  wife,  it  seems,  were  not  at  all  times 
entirely  pleasant.  Dr.  Schroeder  was  a  man 
of  great  force  of  character,  eccentric,  frugal, 
charitable,  and  public-spirited.  During  the 
year  1887  the  difficulties  between  the  doctor 
and  his  wife  reached  such  a  state  that  Mrs. 
Schroeder  Instituted  separate  maintenance 
proceedings  against  him,  which,  however, 
were  subsequently  dismissed,  and  they  again 
lived  together.  Upon  the  dismissal  of  this 
'suit  Dr.  Schroeder,  on  March  26,  1887,  con- 
veyed to  his  wife  a  one-half  interest  In  cer- 
tain property  owned  by  him  in  the  city  of 
Bloomlngton.  In  addition  to  this  property 
it  appears  that  Mrs.  Schroeder  owned  a  10- 
acre  tract  of  land  in  the  suburbs  of  that 
city,  known  as  "Villa  Maria."  On  January 
9,  1901.  the  property  last  mentioned  was  con- 
veyed by  her  to  their  son,  Franklin  Schroe- 
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der,  for  his  life,  and  after  his  death  to  the 
heirs  of  his  body.  Mrs.  Schroeder  exchang- 
ed her  Interest  in  the  property  deeded  her 
by  her  husband  for  160  acres  of  land,  which 
she  sold  on  January  2,  1901,  to  Clans  Struve 
for  $12,160,  $1,000  of  which  was  paid  to  her 
In  cash,  and  in  settlement  of  the  balance 
she  received  from  Claus  Strove  and  wife 
a  note  executed  by  them  for  the  sum  of  $11,- 
000,  due  February  26,  1911,  with  Interest 
at  the  rate  of  5^  per  cent  per  annum,  which 
was  evidenced  by  10  coupon  notes,  each  for 
the  sum  of  $577.50,  all  of  said  notes  being 
secured  by  a  mortgage  on  the  land.  What 
became  of  the  other  $160  does  not  appear. 
The  cash  received  by  her  from  the  sale  of 
this  land  was  deposited  to  her  credit  in 
the  First  National  Banlc  of  Bloomlngton. 
On  January  3,  1901,  on  account  of  111  health, 
Mrs.  Schroeder  was  removed  from  her  home 
to  the  Brokaw  Hospital,  and  on  January 
26,  1901,  at  her  request,  she  was  taken  from 
there  to  the  St.  Joseph  Hospital,  in  Bloom- 
lngton, where  she  remained  practically  all 
of  the  time  until  her  death  In  the  following 
November.  America  was  the  favorite  child 
of  Mrs.  Schroeder,  while  It  seems  the  doc- 
tor, believing  that  America  was  a  spend- 
thrift, preferred  the  son,  Franklin.  Short- 
ly after  Mrs.  Schroeder  had  been  taken  to 
the  hospital,  America,  representing  to  her 
that  she  needed  small  sums  of  money  from 
time  to  time.  Induced  her  mother  to  sign 
and  give  to  her  checks  in  blank,  drawn  on 
her  account  at  the  First  National  Bank.  She 
would  then  fill  up  the  blanks  with  larger 
sums  than  the  mother  Intended,  and  in  a 
short  time  the  daughter  had  thus  withdrawn 
practically  all  of  her  mother's  money  from 
that  bank.  When  Mrs.  Schroeder  learned 
that  her  account  was  exhausted,  she  borrow- 
ed $300  from  the  First  National  Bank,  giv- 
ing a  note  signed  by  herself  and  Edwin  H. 
Miner,  her  attorney,  as  surety,  and  also  de- 
livered to  the  bank  the  Struve  note  and  cou- 
pons as  collateral  security,  and  the  money 
thus  obtained  was  placed  to  her  credit  in 
that  bank.  In  1886  Herman  Schroeder  and 
his  wife  each  executed/  a  will,  devising  and 
bequeathing  all  their  property  to  the  other, 
and  thereafter,   on  April   5,   1900,  July  25, 

1900,  December   13,    1900,    and   on    May  7. 

1901,  Mrs.  Schroeder  executed  other  wills.  In 
each  giving  the  greater  portion  of  her  estate 
to  her  daughter,  America,  for  life,  with  re-< 
mainder  to  America's  children.  The  four 
last  wills  executed  by  Mrs.  Schroeder  were 
placed  in  the  custody  of  her  attorney,  all 
of  which,  except  the  last  one,  were  destroy- 
ed by  him.  On  September  2,  1902,  follow- 
ing the  death  of  his  wife.  Dr.  Schroeder  exe- 
cuted a  second  will,  giving  to  his  daughter 
America  a  life  Interest  in  certain  real  es- 
tate In  the  city  of  Bloomlngton,  with  re- 
mainder to  her  son  George  Mahan,  and  the 
balance  of  his  estate  to  his  son,  Franklin, 
and  the  wife  and  children  of  Friinklln. 

On  the  evening  of  June  10,   1901,  Mrs. 


Schroeder  was  taken  from  the  hospital  to 
her  husband's  apartments,  where  she  remain- 
ed during  the  evening.  On  the  following 
morning  Mrs.  Schroeder  sent  for  her  attor- 
ney, Mr.  Miner,  who  came  to  the  hospital, 
to  which  she  had  returned,  and  at  her  re- 
quest drew  up  for  her  the  following  In- 
strument, which  was  then  and  there  exe- 
cuted by  her,  in  her  husband's  absence: 
"Bloomlngton,  111.,  June  11,  1901.  Dt.  Her- 
man Schroeder-— On  my  death  I  request  that 
you  turn  over  to  my  executor  named  In  my 
will  dated  March  7,  1901,  the  note  placed 
in  your  charge  given  by  Claus  Strove  and 
Mary  Strove,  of  $11,000,  together  with  the 
coupons  attached,  that  he,  my  executor,  may 
carry  out  my  last  will  and  testament.  Dated 
this  11th  day  of  June,  1901.  Maria  Schroe- 
der. Attest:  Sister  M.  Lucy."  The  above 
instrument  was  then  taken  by  the  attorney 
and  attached  to  Mrs.  Schroeder's  will  dated 
March  7,  1901.  It  appears  that  Mrs.  Schroe- 
der was  again  in  her  husband's  rooms  on 
the  12th,  13th,  I4th,  and  15th  of  June,  1901. 
During  that  time  she  signed  and  delivered 
to  him  a  check  In  blank  upon  the  First 
National  Bank,  and  on  the  15th  indorsed 
to  him  the  Strove  notes,  and  on  the  same 
day  executed  and  delivered  to  htm  an  as- 
signment of  the  mortgage  securing  the  notes. 
At  the  same  time  she  delivered  the  notes 
and  mortgage  to  him.  It  does  not  appear 
from  these  indorsements  and  the  assign- 
ment that  the  property  was  transferred  to 
him  in  trust  After  the  blank  check  bad 
been  given  to  the  doctor,  he  went  to  the  bank 
and  drew  out  $279.59,  being  the  amount  of 
Mrs.  Schroeder's  account  there  at  the  time, 
and  paid  off  the  $300  note  held  by  said 
bank  against  her.  At  this  time  Mrs.  Schroe- 
der and  her  husband  were  about  75  and 
80  years  of  age,  respectively.  Mrs.  Schroe- 
der was  of  more  than  ordinary  Intelligence, 
and  was  a  capable  business  woman.  She ' 
was  of  an  excitable  temperament,  and  very 
nervous.  While  It  api)ears  that  there  were 
occasions  when  her  husband  mistreated  her, 
yet  the  evidence  tends  strongly  to  show  that 
she  respected  him,  and  that  while  she  was 
In  the  St  Joseph  Hospital  she  looked  for- 
ward to  his  daily  visits  with  great  pleasure, 
and  that  his  treatment  of  her,  at  least  dur- 
ing that  time,  was  kind  and  considerate,  and 
all  that  she  could  have  desired.  The  will 
of  Mrs.  Schroeder  was  kept  by  Mr.  Miner 
until  a  few  days  after  her  death,  when  it, 
together  with  the  paper  executed  by  her  on 
June  11,  1901,  was  turned  over  by  him  to 
the  probate  Judge  of  McLean  county.  Min- 
er was  named  in  the  will  as  executor,  but 
refused  to  qualify,  and  the  will  was  not 
filed  for  probate  until  August  27,  1904,  when 
it  was  admitted  to  probate,  and  Homer  W. 
Hall  appointed  administrator  with  the  will 
annexed.  Thereafter  Hall  brought  suit 
against  Dr.  Schroeder  to  recover  the  value 
of  the  Strove  notes.  On  March  30,  1905, 
this  suit  was  dismissed,  and  on  the  next 
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day  America  Hoffman,  In  consideration  of 
$1,000  paid  to  her  by  her  father,  released 
him,  In  writing,  from  any  and  all  clainis 
that  she  might  have  against  blm  on  account 
of  any  property,  money,  or  notes  that  had 
belonged  to  her  mother's  estate.  It  Is  con- 
tended by  the  appellants  that  the  circuit 
court  erred  In  not  holding  (1)  that  the  writ- 
ing executed  by  Mrs.  Schroeder  on  June  11, 
1901,  fallowed  by  the  delivery  of  the  prop- 
erty to  the  trustee  named  therein,  constitut- 
ed an  executed,  express  trust  in  the  proper- 
ty on  the  terms  declared  In  the  will  therein 
referred  to;  (2)  that  the  defendant  failed 
to  prove  that  he  had  any  title  whatever  to 
the  property  other  than  as  trustee;  and 
(8)  that  the  relation  and  situation  of  the 
husband  and  wife  and  the  nature  and  cir- 
cumstances of  the  transaction  gave  rise  to 
an  implied  or  constructive  trust. 

Bracken,  Young  &  Pierce  (T.  C.  Kerrlck. 
of  counsel),  for  appellants.  Stone  &  Oglevee 
and  Ezra  M.  Prince,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
The  principal  questions  in  this  case  are  ques- 
tions of  fact.  At  the  time  of  the  death  of 
Maria  Schroeder  the  notes  and  mortgage  in 
question  were  in  possession  of  her  husband, 
Herman  Schroeder,  properly  indorsed  and  as- 
signed to  him.  The  presumption  arises  there- 
from that  he  was  the  legal  and  equitable 
owner  of  the  property.  For  the  purpose  of 
overcoming  this  presumption  the  appellants 
sought  first  to  show  the  existence  of  an  ex- 
press trust,  by  the  terms  of  which  the  hus- 
band, upon  the  death  of  his  wife,  was  to 
transfer  this  property  to  her  executor,  to  be 
disposed  of  in  accordance  with  the  terms  of 
her  last  will.  On  June  11,  1901,  four  days 
before  the  execution  of  the  assignment  and 
Indorsements,  she  executed  the  instrument 
bearing  that  date,  which  is  set  out  in  the 
foregoing  statement  of  facts,  and  her  attor- 
ney attached  it  to  her  last  will  and  testa- 
ment, which  was  in  liis  possession  for  safe- 
keeping. No  citation  of  authority  is  neces- 
sary to  support  the  proposition  that  the  ex- 
ecution of  this  instrument  could  not  in  any- 
wise affect  the  rights  of  Herman  Schroeder, 
unless  notice  thereof  was  brought  to  blm  at 
some  time  prior  to  the  death  of  his  wife. 
The  only  thing  in  this  record  that  could  pos- 
sibly be  regarded  as  an  indication  that  be 
had  any  knowledge,  before  her  death,  that 
she  had  signed  this  document,  results  from 
the  fact  that  he  kept  a  diary,  in  which,  under 
the  date  of  June  10, 1901,  in  his  handwriting, 
appear  these  words:  "Mama  made  testament 
to  America."  The  instrument  bi  question 
was  not  executed  until  June  11th.  It  Is  con- 
tended by  appellants,  however,  that  an  inspec- 
tion of  the  entries  In  the  diary  under  the  date 
line  of  June  10th,  and  under  that  of  June 
lltb  shows  that  this  entry,  although  dated 
June  10th,  was  in  fact  made  on  June  11th. 
It  will  be  observed  that  tlie  language  quoted 


Is  the  recital  6f  a  past  event  Some  years 
prior  thereto  Dr.  and  Mrs.  Schroeder  bad 
eadi  made  a  will  devising  and  bequeathing 
all  the  property  owned  by  htm  or  her  to  the 
other.  Thereafter  the  wife  on  various  occa- 
sions made  wills  making  other  disposition  of 
her  property,  and  in  each  Instance  giving  to 
America  a  substantial  interest  therein.  This 
recital  in  the  diary  may  as  well  have  referred 
to  the  execution  of  such  a  will  providing  for 
America  as  to  the  execution  of  the  so-called 
declaration  of  trust  At  any  rate,  it  does 
not  appear  that  the  language  in  the  diary 
had  reference  to  the  document  of  June  11, 
1901.  The  only  other  evidence  which  it  is 
claimed  shows  the  existence  of  an  express 
trust  is  proof  of  statements  made  by  Mrs. 
Schroeder  not  in  the  presence  of  her  husband, 
and  not  a  part  of  the  transaction  by  wlilch 
she  transferred  to  him  the  mortgage  and 
notes  in  question.  Such  statements  were  in- 
competent There  is  In  this  record  no  com- 
petent evidence  which  fairly  tends  to  show 
the  existence  of  the  express  trust  averred. 

It  is  then  contended  that  Herman  Schroe- 
der was  a  trustee  ex  maleflcio;    that  he  in 
fact  held  the  property  in  trust  for  his  wife, 
and,  such  being  the  case,  it  would  pass  under 
her  will.    Reliance  is  placed  upon  the  pre- 
sumption arising  from  the  existence  of  fidu- 
ciary relations  where  a  gift  of  property  is 
made  by  the  dependent  to  the  dominant  par- 
ty, and  it  is  contended  that  the  existence  of 
the  relation  of  husband  and  wife  in  this  case 
casts  upon  Dr.  Schroeder's  executor  the  bur- 
den of  proving  that  the  property  was  convey- 
ed to  his  testate  without  the  exercise  of  any 
undue  influence  by  the  husband  affecting  the 
volition  of  the  wife.    Wherever  husband  and 
wife  reside  together  under  the  ordinary  con- 
ditions   of   marriage,    confidential   relations 
necessarily  exist  between  them;   but  in  ttiis 
day  of  the  better  education  of  woman,  when 
she  and  her  property  have  been  very  largely 
emancipated  from  the  control  of  the  husband, 
it  cannot  be  said,  as  a  matter  of  law,  that  he 
is  the  dominant  and  she  is  the  dependent  par- 
ty.   Whether  or  not  that  be  true  is  a  ques- 
tion of  fact    Generally  the  wife  is  the  intel- 
lectual equal  of  the  husband,  and  not  infre- 
quently she  Is  his  superior.    Often  she  has  a 
business  training  that  fits  her  to  care  for 
property  better  than  he  can  care  for  it    Mrs. 
Schroeder  was  a  woman  who  was  nicely  edu- 
cated.   She  was  refined,  and  of  a  higher  de- 
gree of  intelligence  than  her  husband.    She 
came  of  a  class  which,  in  the  land  of  tbelp 
nativity,    was    denominated    the    "nobility." 
Under  the  laws  of  that  country  she  rightfully 
bore  the  title  of  baroness.    He  on  the  con- 
trary, sprang  from  what  Is  there  termed  "ple>- 
belan  stock."    He  was  always  very  proud  ot 
bis  wife,  and  very  proud  of  the  fact  that  she 
bad  elected  to  marry  him.    It  is  evident  from 
the  proof  in  this  record  that  each  had   a. 
warm  and  sincere  affection  for  the  other. 
He,  unfortunately,  possessed  a  violent  and  nii-> 
governable  temper,  and  its  outbreaks  occa- 
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sloned  tbe  difficulties  tbat  arose  between 
them.  At  the  time  of  the  separate  mainte- 
nance proceeding  she  secured  the  transfer  to 
herself.  In  her  Individual  right,  of  property 
sufficient  in  value  and  extent  to  support  her 
Independently.  Thereafter  she  employed  her 
own  attorney  and  her  own  agent,  and  carried 
on  her  own  business  affairs  separately  and 
without  consulting  with  her  husband. 

If,  however,  it  be  conceded  that  a  fiduciary 
relation  existed  between  them,  and  tbat  be 
was  the  dominant  party,  and  If  It  be  further 
conceded  that  the  presumption  upon  which 
appellants  rely  obtains,  tbe  question  arises, 
has  appellee  sh'own,  by  a  preponderance  of 
evidence,  the  absence  of  fraud  and  undue  in- 
flaence?    The   assignment  and  the  indorse- 
ments, by  virtue  of  which  appellee  claims, 
were  made  four  days  after  the  execution  of 
the  instrument  under  which  the  appellants 
claim.    During  the  Intervening  period  Mrs. 
Schroeder  bad  been  staying  with  her  hus- 
band in  his  apartmienta    On  tbe  day  upon 
which  the  property  was  transferred  to  the 
husband,  August  Boeker,  a  real  estate  agent 
In   the   city  of  Bloomington,   who  had   fre- 
quently acted  for  the  husband,  and  who  bad 
acted  for  tbe  wife  in  effecting  the  sale  of  the 
farm  to  Struve,  was  summoned  to  the  apart- 
ments by  telephone.    Whether  .the  commu- 
nication came  from  the  husband  or  wife  does 
not  appear.    Boeker  is  the  only  witness  as  to 
what  occurred  tbcre,  and  as  to  what  was  said 
by  tbe  husband  and  tbe  wife.    From  his  testi- 
mony It  is  clear  tbat  upon  his  arrival  the 
wife  w^s  the  active  factor  in  tbe  transaction. 
She  knew  what  she  wanted  done,  and  pro- 
ceeded to  have  it  done  without  suggestion  or 
assistance  from  her  husband.    The  notes  and 
mortgage  were  then  lu  her  possession.    She 
at  once  acquainted  Boeker  with  the  events 
which  apparently  had  completely  destroyed 
her  faith  lii  her  daughter's  financial  recti- 
tude, and  told  him,  in  substance,  that  she 
had  determined  to  transfer  the  property  in 
question  to  her  busband,  and  tbat  her  hus- 
band was  to  pay  a  promissory  note  or  notes 
which  she  bad  signed,  and  was  to  supply  her 
with  all  the  money  that  she  needed  so  long 
88  she  lived,  and  to  this  arrangement  Her- 
man Schroeder  indicated  his  assent    Boeker 
went  to  his  office,  and  drew  tbe  assignment 
of  tbe  mortgage,  and  returned  to  the  apart- 
ments, where  she  attached  her  signature  to  . 
tbe  assignment,  and  Boeker,  being  a  notary, 
took  her  acknowledgment.    In  tbe  certificate 
of  acknowledgment  it  is  recited  that  she  ac- 
knowIed[ged  the  execution  of  the  assignment 
"to  be  her  volnntary  act  and  deed."    After 
tbe  signing,  she  personally  In  the  presence  of 
tbe  notary,   delivered  the  notes,  mortgage, 
and    assignment   to   her    husband.    Charles 
Park,  a  pbysician,  attended  Mrs.  Schroeder 
after  sbe  was  in  tbe  St.  Joseph  Hospital,  in 
June,  1901.    After  tbe  execution  of  the  as- 
signment of  tbe  mortgage  and '  the  indorse- 
ment of  tbe  notes,  she  told  him  what  tbe 


daughter,  America,  had  done,  and  then  stated 
that  she  (Mrs.  Schroeder)  bad  given  up  all 
she  had  left  to  the  doctor  (meaning  her  hus- 
band) trusting  him  to  do  what  he  thought 
was  right;  tbat  sbe  had  lost  confidence  in 
her  daughter,  America,  and  for  that  reason 
had  turned  over  all  sbe  bad  to  her  busband; 
tbat  this  was  the  best  sbe  could  do  under 
tbe  circumstances.  Proof  of  other  similar 
statements  made  by  Mrs.  Schroeder  appear* 

After  tbe  will  of  tbe  wife  bad  been  admit- 
ted to  probate,  a  suit  in  trover  was  brought 
by  her  representative  against  Dr.  Schroeder. 
to  recover  tbe  value  of  these  notes.  Tbat 
suit  was  pending  for  some  years,  and  was  on 
March  30,  1905,  dismissed.  On  the  next  day 
be  paid  to  the  daughter,  America,  $1,000  in 
full  settlement  of  all  claims  tbat  she  had 
against  him  on  account  of  any  property 
which  belonged  to  the  mother  during  her  life- 
time, particularly  specifying  the  Struve  notes ; 
the  purpose,  as  recited,  being  to  transfer  to 
the  father  ail  property  to  which  the  daughter 
might  be  entitled  under  the  will  of  tbe  moth- 
er. This  is  regarded  by  appellants  as  a  clear 
admission  by  Dr.  Schroeder  that  he  did  not 
have  the  absolute  title- to  the  notes  in  ques- 
tion. He  was  at  tbe  time  quite  ill,  and' died 
about  a  week  later.  America's  importunities 
were  no  doubt  constant  and  wearing.  He 
possessed  the  right  to  buy  bis  peace  If  he 
saw  fit,  and  the  fact  tbat  be  made  a  compro- 
mise with  the  daughter  is  not  controlling  in 
this  suit  bl'ought  by  his  grandchildren. 

Proof  was  offered  In  reference  to  Mrs. 
Schroeder's  mental  condition;  and,  whtie  it 
is  apparent  tbat  her  mind  was  not  as  strong 
as  formerly,  tbat  Is  readily  accounted  for  by 
ber  prolonged  illness.  It  cannot  be  reason- 
ably contended  upon  this  record  tbat  she 
lacked  mental  capacity  to  understand  tbe  or- 
dinary business  transactions  of  life  at  the 
time  of  tbe  event  out  of  which  this  litigation 
grows. 

It  is  also  contended  by  appellants  tbat  the 
property  was  transferred  to  Dr.  Schroeder  as 
the  result  of  a  form  of  duress,  consequent  up- 
on tbe  fact  that  the  wife  stood  in  great  fear 
of  him,  and  that  sbe  made  the  transfer  of  the 
property  to  bim  for  tbe  purpose  of  pacifying 
blm,  and  preventing  a  wrong  of  some  kind 
being  visited  upon  her  by  bkn.  No  presump- 
tion aids  this  contention,  and  the  evidence 
does  not  warrant  the  conclusion  that  she  was 
so  led  or  induced  to  convey  the  properly  to 
bbn. 

We  are  satisfied  that  tbe  preponderance  of 
the  evidence  in  this  record  warrants  the  con- 
clusion that  Mrs.  Schroeder,  feeling  a  just  re- 
sentment toward  her  daughter,  acting  Inde- 
pendently and  of  her  own  volition,  fearing 
tbat  sbe  would  not  live  long,  transferred  tbe 
absolute  title  to  this  property  to  her  husband, 
without  fraud  or  undue  influence  on  his  part, 
trusting  in  bim  to  make  proper  provision  for 
their  descendants,  precisely  as  sbe  had  trust- 
ed bim  at  tbe  time  she  entered  into  tbe  ar- 
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rangement  by  which  each  executed  a  will 
leaving  his  or  her  property  to  the  other. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

(23S  III.  271) 

SCHWITTERS  v.  SPRINGER. 
(Supieme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dec.  2,  1908.) 

1.  Fbaud  (§  57*)— Valub  of  Pbopebtt— E)vi- 

DERCE. 

In  an  action  for  fraudulent  representations 
inducing  plaintiff  to  purchase  certain  of  a  series 
of  notes  secured  by  a  mortgage  on  a  worthless 
leasehold,  a  witness  who  had  previously  had 
charge  of  the  leasehold  property  was  properly 
permitted  to  testify  as  to  the  Income  it  was  pro- 
ducing, and  that  it  was  in  litigation,  and  only 
partially  rented,  as  affecting  the  value  of  the 
leasehold. 

[Ed.  Xote.— For  other  cases,  see  Fraud,  Dec. 
Dig.  S  67.*) 

2.  Witnesses  (J  269*)— Cboss-Examination— 
LmrTATioN. 

Where,  in  an  action  for  false  representa- 
tions inducing  a  sale  of  notes  secured  by  a  mort- 
gage on  a  worthless  leasehold,  defendant  testified 
regarding  sales  of  other  notes  of  the  series,  the 
court  properly  limited  plaintiff's  cross-examina- 
tion 'on  such  issue  to  an  identification  of  the 
purchasers. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  26».*] 

8.  TBiAL  (J  68*)— Reception  of  Evidence— 

TlUE— DlSOBETIO  N . 

Plaintiff  testified  that  H.,  one  of  defend- 
ant's witnesses,  had  been  present  at  an  inter- 
view in  defendant's  office,  and  had  been  intro- 
duced by  defendant  to  plaintiff  as  M.  Defend- 
ant thereafter  endeavored  to  secure  H.'s  attend- 
ance, but  was  unable  to  do  so  until  after  argu- 
ment to  the  jury  had  begun.  Held,  that  the 
court's  refusal  then  to  permit  defendant  to  ex- 
amine H.  to  contradict  plaintiff's  testimony  was 
not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  a  161,  162;  Dec  Dig.  i  68.*] 

4.  New  Tbiai,  (S  32*)  —  Gbounds  —  Miscon- 
duct OF  Counsel. 

Misconduct  of  plaintiff's  counsel  not  such 
as  to  affect  the  merits  of  the  case,  or  prejudice 
the  defense,  was  not  ground  for  new  trial. 

[Ed.  Note. — Fw  other  cases,  see  New  Trial, 
Cert.  Dig.  |  47;  Dec.  Dig.  §  32.*] 

5.  Fbaud  ({  B9*)— False  Repbesentations— 
Damaobs. 

In  an  action  for  false  representations  induc- 
ing plaintiff  to  purchase  certain  notes  of  a  series 
secured  by  a  worthless  leasehold,  on  which  de- 
fendant was  not  liable,  plaintiff's  measure  of 
damages  was  the  difference  between  the  actual 
value  of  the  notes  when  he  purchased  them,  and 
what  their  value  would  have  been  if  the  repre- 
sentations had  been  true,  and  interest  at  the 
statutory  rate,  and  not  at  the  rate  specified  in 
the  notes. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  ii  60-62,  64;  Dec.  Dig.  {  59.*] 

6.  Tboveb  and  Convebsion  (|  53*)— Conveb- 
sioN— >Jea8ure  of  Damages. 

The  measure  of  damages  for  the  wrongful 
conversion  of  goods  is  the  value  of  the  goods 
at  the  time  of  the  conversion,  with  legal  inter- 
est. 

[Ed.  Note.— For  other  cases,  see  Trover  an*) 
Conversion,  Cent.  Dig.  S  254 ;  Dec.  Dig.  |  53.*] 


7.  Intbbest  (J  1*)— Natubb  of  Rioht. 

Interest  not  being  recoverable  at  common 
law,  its  recovery  depends  entirely  on  statute. 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent. 
Dig.  I  1;  Dec.  Dig.  §  l.*J 

8.  Appeal  and  Erbob  (g  1140*)— Remittitub 
— Disposition  ok  Cause. 

Where  a  remittitnr  will  obviate  an  error  re- 
sulting from  the  court's  charge  on  the  measure 
of  damages,  such  remittitur,  in  the  absence  of 
other  error,  will  be  accepted  and  the  judgment 
affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent.  Dig.  H  4462,  4470;  Dec.   Dig.  i 

Appeal  from  Ai>pellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;   A.  H.  Chetlaln,  Judge. 

Action  by  J.  F.  Schwltters  against  Warren 
Springer.  From  a  Judgment  for  plaintiff  af- 
firmed by  the  Appellate  Court  (137  IlL  App. 
103),  defendant  appeals.    Affirmed. 

Douglas  C.  Gregg  and  William  J.  Ammen, 
for  appellant  Frank  P.  Sadler  and  Ells- 
worth T.  Martin,  for  appellee. 

DCNN,  3.  The  appellee  sued  appellant  in 
an  action  on  the  case  for  fraud  and  deceit, 
whereby  the  appellee  received  In  exchange 
for  eight  hundred  acres  of  land  in  Colorado 
two  notes  for  $1,000  each,  which  were  worth- 
less. The  dotes  were  two  of  the  series  of 
$75,000  described  In  the  case  of  Leonard  v. 
Springer,  197  111.  532,  64  N.  E.  299,  and  the 
declaration  Is  substantially  a  duplicate  of 
the  declaration  In  that  case  so  far  aa  It  re- 
lates to  the  fraudulent  scheme  of  deceit  con- 
ceived and  carried  out  by  the  appellant  for 
the  purpose  of  swindling  the  purchasers  of 
the  series  of  notes  mentioned  and  the  execu- 
tion of  the  deeds,  notes,  and  trust  deed  In- 
volved in  that  swindling  scheme.  The  decla- 
ration was  amended  on  the  trial  so  as  to  aver 
that  the  defendant  falsely  represented  that 
the  notes  were  gilt  edged  and  the  property  se- 
curing them  was  worth  at  least  twice  the  in- 
cumbrance on  It,  and  that  the  plaintiff  relied 
upon  such  representations,  as  well  as  the 
statements  appearing  on  the  face  of  said 
notes  and  the  indorsements  thereon. 

The  evidence  tended  to  support  the  ma- 
terial averments  of  the  declaration,  and  It  Is 
not  contended  that  the  declaration  did  not 
state  a  cause  of  action,  nor  that  the  Judg- 
ment should  be  reversed  because  the  evidence 
does  not  sustain  the  declaration,  but  it  is  in- 
sisted that  various  errors  occurred  at  the 
trial  which  require  a  reversal  of  the  judg- 
ment. Objection  was  made  to  permitting 
Mr.  Epps,  who  had  charge  of  the  leasehold 
property  In  1888  and  later,  to  testify  as  to 
the  Income  it  was  producing,  on  the  ground 
that  it  was  only  partially  rented,  was  In  liti- 
gation and  in  the  hands  of  a  receiver.  The 
Income-producing  capacity  of  the  property 
was  material,  as  affecting  the  value  of  the 
leasehold.      The    circumstances    mentioned 


•For  other  eaaas  see  uma  topio  and  section  NUMBER  in  Dec.  A  Am.  Digs.  19OT  to  date,  ft  Reporter  lodazea 
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were  proper  for  consideration  In  this  connec- 
tion, as  well  as  tbe  fact.  If  such  was  the  fact, 
that  the  property  was  not  rented  to  tbe  best 
advantage  of  which  it  was  capable,  but  they 
affected  only  the  weight,  not  the  competency, 
of  the  evidence. 

Tbe  api)ellee  asked  appellant  In  regard  to 
sales  of  other  notes  of  tbe  series,  and  on 
cross-examination  tbe  court  permitted  Inqui- 
ries to  be  made  of  appellant  concerning  the 
persons  to  whom  such  other  notes  were  sold. 
Appellee  sought  to  ascertain  whether  there 
bad  not  been  trouble  with  each  purchaser, 
but  tbe  court  refused  to  allow  this  investiga- 
tion and  limited  It  to  tbe  identification  of  the 
porcbasers.    This  was  not  error. 

Appellee  testified  that  one  of  the  appel- 
lant's wi&esses  (Haines)  had  been  present 
at  an  interview  in  appellant's  office,  and  had 
been  introduced  by  appellant  to  appellee  as 
Maglnnls.  After  this  testimony,  appellant 
endeavored  to  secure  Haines'  attendance, 
but  was  unable  to  do-  so  until  after  the  argu- 
ment to  the  jury  bad  begun.  He  then  asked 
tbe  court  to  permit  him  to  examine  tbe  wit- 
ness for  the  purpose  of  contradicting  appel- 
lee, but  the  court  refused  to  do  so.  It  was 
within  the  discretion  of  tbe  court  to  permit 
this  to  be  done,  and  it  does  not  appear  that 
the  discretion  was. abused. 

A  large  number  of  instances  of  alleged  Im- 
proper conduct  on  the  part  of  tbe  appellee's 
counsel  during  the  trial  and  argument  of  the 
cause  has  been  called  to  our  attention  which, 
it  Is  claimed,  were  prejudicial  to  appellant. 
In  much  the  larger  number  of  such  instances 
no  objection  or  exception  appears  In  the  rec- 
ord. Counsel  for  appellee  was  guilty  of  im- 
proper conduct.  He  was  offensively  i)erslst- 
ent  In  tbe  rq>etltion  of  questions  to  which 
objections  had  been  sustained  and  in.  at- 
tempting to  press  his  claims  which  bad  been 
rQ>eatedly  overruled  by  the  court  The  court 
more  than  once  threatened  to  fine  him,  and 
his  conduct  was  annoying  and  reprehensible, 
but  bis  misconduct  was  not  such  as  to  affect 
the  merits  of  the  case  or  prejudice  tbe  de- 
fense. We  cannot  say  that  it  prevented  a 
fair  trial  or  that  a  new  trial  should  have 
been  granted  on  account  of  it. 

All  the  instructions  given  at  tbe  instance 
of  tbe  appellee  are  criticised  by  appellant's 
oounsel,  as  well  as  tbe  refusal  of  most  of 
those  requested  by  the  appellant  and  not 
given.  Except  in  one  particular,  we  do  not 
regard  the  objections  to  the  instructions 
given  as  well  taken,  and  everything  In  tbe 
refused  instructions  to  which  appellant  was 
entitled  was  contained  In  other  Instructions 
given.  The  fourth  instruction  given  for  tbe 
plaintiff  told  the  jury  substantially'  that  tbe 
measure  of  damages  was  tbe  difference  be- 
tween tbe  actual  value  of  the  notes  when 
traded  to  the  plaintiff  and  what  their  value 
would  have  been  if  the  representations  made 
to  tbe  plaintiff  bad  been  true,  and  that  in 
determining  this  tbe  Jury  might  take  Into 
consideration  tbe  unpaid  Interest  which  had 


accrued  to  tbe  plaintiff  on  said  notes  accord- 
ing to  their  terms  to  the  time  of  tbe  trial. 
That  part  of  the  Instruction  was  right  which 
told  the  Jury  that  the  measure  of  damages 
was  the  difference  between  tbe  actual  value 
of  the  notes  and  what  their  value  would  liave 
been  if  the  representations  made  had  been 
true,  but  so  far  as  the  Interest  is  concerned, 
it  was  wrong;  The  notes  bore  7  per  cent  in- 
terest after  maturity,  and  the  effect  of  this 
Instruction  was  to  allow  tbe  plaintiff  to  re- 
cover that  rate  of  interest  Tbe  measure  of 
damages  for  tbe  wrongful  conversion  of 
goods  Is  the  value  of  tbe  goods  at  the  time 
of  tbe  coxtversion,  with  legal  interest  Jane- 
way  V,  Burton,  201  111.  78,  06  N.  E.  337.  In 
an  action  on  tbe  case  for  fraudulent  repre- 
sentations in  the  sale  of  property,  the  meas- 
ure of  damages  is  the  difference  between  tbe 
value  of  the  property  as  it  is  and  what  it 
would  be  worth  If  the  representations  bad 
been  true.  Antle  v.  Sexton,  137  Dl.  410,  27 
N.  B.  691 ;  Drew  v.  Beall,  62  111.  164.  Here 
tbe  trade  was  consummated  October  19,  1898. 
Tbe  notes  for  $2,000,  with  6  per  cent  inter- 
est per  annum  for  15  months,  were  due  No- 
vember 6,  1898,  and  would  then  amount  to 
$2,150.  The  appellee's  damages,  under  tbe 
rule  Just  mentioned,  could  not  at  that  time 
have  exceeded  $2,150.  Tbe  promise  to  pay 
that  amount  of  money  on  November  6th, 
could  not  be  worth  more  than  tbe  money  it- 
self on  October  19th.  By  the  payment  of 
that  sum  the  appellant  could  have  discharg- 
ed himself  from  all  obligation  to  appellee. 
Appellant  was  not  liable  on  the  notes.  He 
did  not  guarantee  their  payment.  His  only 
liability  arose  out  of  the  fraud  practiced  on 
appellee.  He  was  under  no  contract  obliga- 
tion, and  did  not  agree  to  pay  interest  His 
liability  was  only  that  which  the  law  im- 
posed. At  common  law  interest  was  not  re> 
coverable  In  any  case.  Its  recovery  depends 
entirely  upon  the  statute.  City  of  Pekin  t. 
Reynolds,  31  111.  529,  83  Am.  Dec.  244;  lUI- 
nois  Central  Railroad  Co.  v.  Cobb,  72  111. 
148.  Where  property  has  been  wrongfully 
taken  or  converted  into  money,  Interest  may 
be  recovered  (Illinois  Central  Railroad  Co. 
V.  Cobb,  supra ;  Northern  Transportation  Co. 
V.  Sellick,  52  111.  249 ;  Chicago  &  Northwest- 
ern Railway  Co.  v.  Ames,  40  111.  249 ;  Hale 
V.  Barrett,  26  111.  195,  79  Am.  Dec.  387),  but 
under  the  statute  Interest  at  a  rate  exceed- 
ing 5  per  centum  per  annum  can  be  recovered 
only  by  virtue  of  a  contract.  There  was  no 
contract,  and  appellant  was  therefore  liable 
for  Interest  only  at  the  statutory  rate  of  5 
per  cent  In  Keaggy  v.  Hlte,  12  111.  90  (an 
action  of  trover  for  a  promissory  note),  it 
was  held  that  the  plaintiff,  If  entitled  to  re-, 
cover.  Is  entitled  to  a  verdict  for  tbe  amount 
of  the  note  at  the  time  of  the  conversion.  In 
Sturges  V.  Keith,  67  111.  451,  11  Am.  Rep.  28, 
where  the  articles  converted  were  railway 
stocks,  the  plaintiff  was  permitted  In  tbe  tri- 
al court  to  recover  the  market  value  of  the 
stock  at  the  time  of  the  trial,  together  with 
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all  dividends  paid  since  fhe  conrerslon.  The 
stock  had  greatly  Increased  In  value  la  the 
Interim.  This  court  held  that  the  true  meas- 
ure of  damages  was  the  current  market  value 
of  the  property  at  the  time  of  the  conversion, 
with  Interest  from  that  time  until  the  trial, 
and  not  the  value  of  the  property  at  any  sub- 
sequent date.  In  this  case  the  measure  of 
damages  was  the  value  of  the  note  at  the 
time  the  appellee  took  it,  and  the  appellant 
was  liable  for  Interest  at  the  legal  rate.  It 
was  therefore  erroneous  to  Instruct  the  Jury 
that  It  was  proper  to  take  Into  consideration 
the  unpaid  Interest  which  had  accrued  to  the 
plaintiff  on  the  said  notes  according  to  their 
terms  to  the  time  of  the  trial.  This  made 
the  measure  of  damages  the  amount  due  on 
the  notes  at  the  time  of  the  trial,  and  Is  in- 
consistent with  the  case  of  Sturges  v.  Keith, 
supra. 

Appellee  in  his  brief  offers  to  remit  the 
sum  of  $248.16  If  the  instruction  is  held  to 
be  erroneous  in  regard  to  the  rate  of  interest. 
Such  remittitur  will  obviate  the  error,  and 
the  judgment  of  the  Appellate  Court  will  be 
affirmed  as  to  the  residue  of  $2,949.04  as  of 
the  date  of  the  Judgment  of  the  superior 
court  The  costs  in  this  court  will  be  paid 
by  the  appellee. 

Judgmott  affirmed. 


(tX  m.   444) 

SPENCE  ▼.  CENTRAI.  ACCIDENT  INS.  CO. 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dee.  3,  1908.) 

1.  IRSUBANCE  «  285*)— "WABBAHTY"— "REP- 
BESBNTATION." 

A  warranty  In  Insurance  enten  Into  and 
is  a  part  of  the  contract,  and  must  be  literally 
true  to  permit  a  recovery  on  the  policy,  while 
a  representation  Is  not  a  part  of  the  contract, 
bat  an  indncement  thereto.  A  representation 
must  relate  to  a  material  matter,  and  la  only 
required  to  be  substantially  true. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  I  660;    Dec.  Dig.  |  265.* 

For  other  definltiona,  see  Words  and  Phrases, 
vol.  7,  pp.  0108-6110;  vol.  8,  pp.  7396-7404, 
7838.] 

2.  Insurance  {|  264*)— Wabbantt— Pabt  of 
contbact— construcnon. 

A  warranty  In  insurance  must  necessarily 
appear  In  the  contract  itself,  and  courts  will 
not  construe  a  statement  as  a  warranty  unless 
the  language  of  the  policy  is  so  clear  as  to  pre- 
clude any  other  construction. 

[Ekl.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  J  562;   Dec  Dig.  }  264.*] 

3.  Insubarce  (5  264*)— Wabrantt— Pabt  of 
CoNTBACT— Statements  in  Application. 

Where  a  policy  by  express  terms  makes  the 
application  a  part  of  the  contract,  or  where  it 
declares  that  the  application  is  the  basis  on 
which  the  contract  is  made,  or  where  the  policy 
Is  declared  to  be  issued  on  the  faith  of  the  ap- 
plication, representations  in  the  application  are 
a  part  of  the  policy  and  are  warranties,  but 
a  mere  reference  to  the  application  in  the  pol- 
icy, without  Indicating  a  purpose  to  make  it 
a  part  of  the  policy,  is  insufiSclent  to  change 


statements  in  the  application  from  tepresenta* 
tions  into  warranties. 

[E^  Note.— For  other  cases,  see   Insurance, 
Cent  Dig.  {  662 ;   Dec.  Dig.  {  264.*] 

4.  Evidence  ($  419*)— Paboi,  Eviobitck— Cor- 
sidebatior. 

A  recital  of  a  given  consideration  may  be 
contradicted  by  parol  for  all  purposes  except  to 
destroy  the  legal  effect  of  the  instrument 

[Ed.    Note.— SV>r   other  cases,   see   Evidence, 
Cent  Dig.  i  1912;   Dec  Dig.  »  419.*] 

6.  Insubarce  (J  151*)— Corteacts— Appuca- 
TioN  AS  A  Pabt  of  Poliot. 

_A  recital  in  a  policy  that  It  is  issued  in 
consideration  of  the  warranties  and  agreements 
In  the  application  and  of  a  specified  sum  is 
a  mere  acknowled^ent  by  the  insurer  of  a 
valuable  consideration,  which  is  so  far  binding 
as  to  preclude  either  party  from  destroying  the 
legal  effect  of  the  policy  by  showing  that  no 
consideration  was  given,  but  it  does  not  make 
the  application  a  part  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Dec.  Dig.  S  151.*] 

6.  IRSUBANCB  (S  151*)— CowTBAOTS— Applica- 
tion AS  Pabt  of  Polict. 

Whether  the  application  for  insurance  is 
a  part  of  the  policy  is  determined  only  from 
the  language  of  the  policy,  and  the  application 
cannot  be  considered  on  that  question. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  308 ;   Dea  Dig.  }  151.*] 

7.  IRSUBARCB     ({     264*)— Refbesbmtatiors— 
Statements  in  Appucatior— FAi.piTr  ard 

M.^TEBIALITT. 

Where  an  application  for  Insurance  is  not 
a  part  of  the  contract  the  statements  contained 
therein  are  mere  representations,  and  not  war^ 
ranties,  and  a  policy  may  be  avoided  on  proof  of 
the  falsity  and  materiality  of  a  representation. 

[Ed.   Note.— For  other   cases,   sec   Insurance, 
Cent  Dig.  §  562 ;   Dec.  Dig.  g  264.*] 

8.  IRSUBANCE     (J    668*)— Repeesbntatiors— 
Materiality— Question  for  Jury. 

The  materiality  of  a  representation  In  in- 
surance is  sometimes  a  question  of  law,  where 
the  statement  is  made  in  response  to  a  direct 
inquiry,  or  where  by  the  contract  the  parties 
have  settled  the  materiality  by  agreement. 

[Ed.   Note. — For  other  cases,  see   Insurance, 
Cent.  Dig.  {  1735;    Dec.  Dig.  {•  668.*] 

9.  Insubarce    (§    265*)- Bepbesentatiorb— 
Matebiality. 

An  application  for  an  accident  policy  re- 
cited that  the  applicant,  applied  for  a  policy 
based  on  the  following  statements  of  facts,  all 
of  which  he  warranted  to  be  true,  and  that  he 
agreed  that  the  application  and  warranty  should 
be  the  basis  of  the  contract.  The  policy,  by 
way  of  recital,  stated  that  it  was  issued  in  con- 
sideration of  the  warranties  and  agreements  in 
the  application  and  of  a  specified  sum.  Held, 
that  the  application  was  not  made  a  part  of  the 
policy,  and  a  statement  in  the  application  as 
to  the  age  of  the  applicant  was  a  mere  repre- 
sentation. 

[Ed.    Note.— For  other  cases,   see  Insurance, 
Cent.  Dig.  i  560 ;   Dec  Dig.  i  265.*] 

10.  Insurance  (|  668*)- Accident  IrstTbarcb 
-Representation — Matebiality. 

Whether  the  false  representation  of  an  ap- 
plicant for  an  accident  policy  that  he  was  62 
years  of  age,  when  he  was  64,  was  material, 
held  for  the  jury. 

[Ed.   Note.— For  other  cases,   see  Insurance, 
Cent  Dig.  i  1735;    Dee.  Dig.  |  668.*] 

Cartwright,  C.  J.,  and  Hand,  J.,  dissenting. 


•ror  oth«r  cases  see  same  topic  and  section  NUMBER  In  Dec.  £  Am.  Digs.  1907  to  date,  t  Reporter  Indexes 
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Error  to  Branch  Appellate  Court,  First 
District,  on  Error  to  Superior  Court,  Cook 
County;  Axel  Cbytraus,  Juflge. 

Action  by  Mary  C.  Spence  against  the  Cen- 
tral Accident  Insurance  Company.  There 
was  a  Judgment  of  the  Appellate  Court  affirm- 
ing a  Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed  and  remanded. 

Henry  S.  Wilcox  (Jesse  Wilcox,  of  counsel), 
for  plaintiff  In  error.  Musgrave,  Piatt  &  Lee, 
for  defendant  in  error. 

VICKERS,  J.  Tbla  is  an  action  of  as-, 
sompdt  on  an  accident  insurance  policy 
brought  by  Mary  0.  Spence  against  the  Cen- 
tral Accident  Insurance  Company  to  recover 
|6,687JS0,  which  the  company  promised  to 
pay  to  the  plaintiff  In  the  event  of  the  ac- 
cidental death  of  her  husband,  Robert  Spence. 
The  Insurance  company,  by  several  special 
pleas,  alleged  a  breach  of  warranty  as  to  the 
age  of  the  assured  at  the  time  the  policy 
was  applied  for.  The  plaintiff  below  demur- 
red to  these  several  pleas,  which  demurrer 
was  overruled,  and  she  elected  to  abide  by 
her  demurrer.  To  the  fourth  plea,  which  set 
up  that  the  assured  in  and  by  his  applica- 
tion represented  that  he  was  62  years  of  age, 
wlien,  in  fact,  he  was  over  the  age  of  62  and 
was  of  the  age  of  64,  the  plaintiff  replied, 
by  leave  of  court,  first,  that  the  age  of  RqI>- 
ert  Spence  was  not  material  to  the  risk  as- 
sumed under  said  policy;  second,  that  the 
understatonent  of  the  age  of  Robert  Spence 
did  not  Increase  the  risk  or  hazard  of  the 
defendant  The  court  sustained  a  demurrer 
to  these  replications,  and  the  plaintiff  elected 
to  abide  by  her  replications  to  the  fourth 
plea,  whereupon  judgment  was  rendered 
against  her  for  costs.  This  Judgment  hav- 
ing been  affirmed  by  the  Appellate  Court  for 
the  First  District,  the  plaintiff  below  has 
sued  out  a  writ  of  error  to  obtain  a  further 
review  of  the  Judgment 

The  policy  and  the  application  therefor 
are  both  set  out  in  htec  verba  in  the  declara- 
tion. The  only  question  involved  in  the  rec- 
ord is  whether  the  statement  of  the  age  of 
tiie  assured  in  the  application  is  a  warranty 
or  a  representation.  If  the  former,  the  Judg- 
ment must  be  affirmed;  but,  if  the  state- 
ment la  only  a  representation,  the  judgment 
will  have  to  be  reversed  and  the  cause  re- 
manded for  a  new  trial.  There  is  a  well-de- 
Aned  difference  between  a  warranty  and  a 
representation  in  the  law  of  insurance.  A 
warranty  enters  into  and  Is  a  part  of  the 
contract,  and  must  be  literally  true  In  order 
to  entitle  a  party  to  recover  upon  a  policy 
of  Insurance,  while  a  representation  is  not 
a  part  of  the  contract  but  is  an  inducement 
thereto.  A  representation  naiut  relate  to  a 
material  matter,  and  Is  only  required  to  be 
substantially  true.  Continental  Life  Ins.  Co. 
V.  Rogers,  119  111.  474,  10  N.  E.  242,  59  Am. 
Rep:  810;  Minnesota  Mutual  Life  Ins.  Co. 
T.  Unk,  230  lU.  273,  82  N.  E.  637;    Metro- 


politan Ufe  Ins.  Co.  v.  Moravec,  214  111.  186, 
73  N.  B.  416. 

In  his  application  for  the  policy  in  ques- 
tion the  assured  stated:  "I  hereby  apply  for 
an  accident  policy^  to  be  based  upon  the  fol- 
lowing statement  of  facts,  all .  of  which  I 
hereby  warrant  to  l>e  true:  My  full  name  is 
Robert  Spence;  height  5  ft.  10  in.;  weight 
134  lbs. ;  age  sixty-two  years.  My  residence 
is  Chicago,  Illinois.  My  post-office  address  is 
122  La  Salle  street  My  occupations  are  ful- 
ly described  as  follows:  Collector  publish- 
ing house."  The  application  also  contained 
the  following:  "I  hereby  agree  that  this  ap- 
plication and  warranty,  together  with  the 
premium  paid  by  me,  shall  be  the  basis  of 
the  contract  between  the  company  and  me, 
and  I  accept  the  policy  which  said  company 
shall  Issue  upon  the  applicati(»i,  subject  to 
all  conditions,  provisions  and  classifications 
contained  in  such  policy  or  referred  to  there- 
in, which  I  understand  cannot  be  altered, 
changed  or  waived  by  any  agent  of  said  com- 
pany before  or  after  the  issuing  thereof."  If 
the  language  above  quoted  from  the  applica- 
tion was  in  the  policy  or  by  reference  there- 
to made  a  part  of  the  i>olicy,  it  would  be 
much  easier  to  sustain  the  defense  than  It 
Is  under  the  facts  of  this  record.  But  these 
statements  are  only  found  in  the  applica- 
tion. A  warranty,  t>elng  a  part  of  the  con- 
tract itself  as  contradistinguished  from  a  rep- 
resentation, which  is  a  mere  inducement  to 
the  contract,  must  necessarily  appear  in  the 
contract  itself.  In  Mutual  Benefit  Life  Ins. 
Co.  V.  Robertson,  59  HI.  123,  126,  14  Am.  Rep. 
8,  this  court,  said :  "A  warranty  is  in  the  na- 
ture of  a  condition  precedent  It  must  ap- 
pear on  the  face  of  the  policy,  or  if  on  anoth* 
er  part  of  it  or  on  a  paper  physically  attach- 
ed it  must  appear,  that  the  statements  were 
intended  to  form  a  part  of  the  policy,  or,  if 
on  another  paper,  they  must  be  so  referred 
to  in  the  policy  as  clearly  to  indicate  that 
the  parties  Intended  them  to  form  a  part  of 
it.  A  warranty  cannot  be  created  nor  ex- 
tended by  construction" — cidng  Reynol*i  on 
Life  Insurance,  85  et  seq. ;  Campbell  v.  New 
England  Ins.  Co.,  98  Mass.  881;  Burritt  v. 
Saratoga  Ins.  Co.,  5  Hill  (N.  Y.)  188,  40  Am. 
Dec.  345;  Jefferson  Ins.  Co.  v.  Cotheal,  7 
Wend.  (N.  T.)  72,  22  Am.  Dec.  567. 

Defendant  in  error  contends  that  the  ap- 
plication in  this  case  Is  a  part  of  the  policy. 
The  only  language  in  the  policy  that  makes 
any  reference  to  th6  application  is  found  In 
the  first  sentence  of  the  policy,'  where  It  te 
recited:  "In  consideration  of  the  warran- 
ties and  agreements  in  the  application  for 
this  policy  and  of  $25  does  hereby  insure 
Robert  Spence,  of  Chicago,  State  of  Illinois, 
by  occupation  a  collector  publishing  house," 
etc.  It  will  be  observed  that  the  reference 
here  to  the.  application  does  not  expressly 
make  It  a  part  of  the  policy ;  nor  does  such 
effect  necessarily  follow  by  a  fair  construc- 
tion of  the  language,  even  If  a  warranty 
could  thus  be  imported  Into  the  contract 
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Tbe  doctrine  of  warranty,  In  the  law  of  in- 
surance, is  one  of  great  rigor  and  frequently 
operates  very  harshly  upon  tbe  assured,  and 
courts  will  never  construe  a  statement  as  a 
warranty  unless  tbe  language  of  the  policy 
is  so  clear  as  to  preclude  any  other  construc- 
tion. As  was  said  by  Justice  Gray  in  Mc- 
Claln  V.  Providence  Savings  Life  Ass'n,  110 
Fed.  80,  49  C.  C.  A.  31 :  "The  practical  oper- 
ation of  such  literal  warranties  is  so  often 
harsh  and  unfair  that  courts  require  their 
existence  to  be  evidenced  clearly  and  ime- 
quivocally,  and  are  not  Inclined  to  allow  It 
to  rest  upon  a  mere  verbal  interpretation 
where  a  reasonable  coustructiou  of  a  con- 
tract as  a  whole  will  authorize  a  different 
meaning.  All  reasonable  doubts  as  to  wheth- 
er statements  inserted  in  or  referred  to  In 
an  insurance  policy  are  warranties  or  rep- 
resentations should  be  resolved  in  favor  of 
the  insured."  By  statute  at  least  two  states 
(Pennsylvania  and  Ohio)  have  eliminated 
warranties  from  the  law  of  insurance  in 
those  states,  and  the  constitutionality  of  such 
statutes  has  been  sustained  by  the  Supreme 
Ck>urt  of  the  United  States.  Hancock  Mutual 
Life  Ins.  Co.  v.  Warren,  181  U.  S.  73,  21  Sup. 
Ct.  535,  45  L.  Ed.  955.  The  usual  method 
adopted  by  insurance  companies  to  make  the 
statements  and  stipulations  embraced  in  the 
application  a  part  of  the  policy  is  to  refer  to 
the  application  and  by  express  terms  make 
it  a  part  of  the  contract,  or  they  ere  declared 
to  be  the  basis  upon  which  the  contract  is 
made,  or  the  policy  is  declared  to  be  issued 
upon  the  faith  thereof.  May  on  Insurance 
<2d  Ed.)  S  158.  Where  this  course  is  pur- 
sued, there  Is  no  room  for  doubt  A  mere 
reference  to  the  application  in  the  policy  Is 
not  sufficient.  If  the  reference  appears  to  be 
for  a  special  purpose  and  not  with  a  view  to 
import  the  application  into  the  policy  as  a 
part  of  the  contract,  the  statements  it  con- 
tains will  not  thereby  be  changed  from  repre- 
sentations into  warranties.  When  the  refer- 
ence to  the  application  Is  expressed  to  be  for 
another  purpose,  or  when  no  purpose  is  in- 
dicated to  make  it  a  part  of  the  policy,  it 
will  not  be  so  treated.  Jefferson  Ins.  Go.  v. 
Cotheal,  supra;  Snyder  v.  Farmers'  Ina.  & 
Loan  C!o.,  13  Wend.  (N.  Y.)  92 ;  Campbell  v. 
New  Eingland  Life  Ins.  Co.,  supra.  In  Dan- 
iels V.  Hudson  River  Ins.  Co.,  12  Cush. 
(Mass.)  423,  59  Am.  Dec.  192,  Shaw,  Chief 
Justice,  said:  "If  by  any  words  of  reference 
the  stipulations  In  another  instrument,  such 
as  the  proposal  of  application,  can  be  con- 
strued a  warranty,  it  must  be  such  as  to 
make  it  In  legal  effect  a  part  of  the  policy." 
The  language  in  reference  to  the  considera- 
tion In  the  policy  In  question  is  not  contract- 
ual, but  merely  by  way  of  recital.  "In  con- 
sideration of  the  warranties  and  agreements 
in  the  application  and  of  $25"  is  no  part  of 


the  written  contract,  in  the  sense  that  it  em- 
bodies any  of  the  engagements  or  agreements 
of  the  parties.  It  is  a  mere  recital  of  a  con- 
sideration, which  is  always  open  to  contra- 
diction by  parol.  Page  on  Contracts,  |  1203. 
The  recital  of  a  given  consideration  Is  not 
a  promise  to  pay  it.  If  it  were,  parol  evi- 
dence could  not  be  received  to  contradict  the 
recital.  It  has  been  held  in  many  cases  in 
this  state,  and  Is  the  settled  law,  that  a  re- 
cital of  a  given  consideration  may  be  contra- 
dicted by  parol  evidence  for  all  purposes  ex- 
cept to  destroy  the  legal  effect  of  the  instru- 
ment. lUhiols  Central  Ins.  Co.  v.  Wolf,  37 
111.  354,  87  Am.  Dec.  261;  Morris  v.  Tillson, 
81  IlL  607;  Koch  v.  Roth,  150  111.  212,  37  N. 
E.  317.  The  effect,  and  the  only  effect,  of  tbe 
recital  in  the  policy,  is  to  show  that  the  com- 
pany acluiowiedged .  a  valuable  consideration, 
which  is  so  far  binding  as  to  preclude  either 
party  from  destroying  the  legal  effect  of  tbe 
policy  by  showing  ttiat  no  consideration  was, 
in  fact,  given.  Certainly  a  mere  recital  such 
as  the  one  in  this  policy  falls  far  short  of  an 
expressed  stlpulaticm  that  the  application  Is 
made  a  part  of  the  policy,  which,  under  the 
law,  is  necessary  t>efore  it  can  be  so  treated. 
Tbe  application  itself  cannot  be  considered 
in  determining  the  preliminary  question 
whether  it  is  a  part  of  the  policy.  This  fact 
must  affirmatively  appear  from  the  policy 
itself.  It  is  only  after  it  is  determined  from 
a  consideration  of  the  language  of  the  policy 
that  the  two  papers  constitute  the  contract 
that  the  application  can  be  resorted  to.  The 
application  not  being  a  part  of  the  contract, 
any  statements  contained  therein  are  mere 
representations,  and  not  warranties.  May  on 
Insurance,  §  158.  As  such,  they  may  avoid 
the  policy  if  found  to  be  false  and  material, 
within  the  legal  meaning  of  these  terms. 
The  materiality  of  a  representation  is  some- 
times a  question  of  law,  where  tbe  statement 
is  made  in  response  to  a  direct  inquiry  or 
where  by  the  contract  the  parties  have  set- 
tled the  materiality  by  agreement-  But  this 
is  not  true  in  this  case  under  either  division 
of  the  rule. 

The  court  erred  in  holding  that  the  state- 
ment In  tbe  application  that  the  assured  Is 
62  years  of  age  was  a  warranty.  Such  state- 
ment is  merely  a  representation,  the  falsity 
and  materiality  of  which  are  questions  of 
fact  and  should  have  been  disposed  of  by 
tbe  trial  court  as  such. 

For  the  errors  Indicated,  the  Judgments  of 
the  Appellate  and  trial  courts  are  reversed, 
and  the  cause  remanded  to  the  superior  court 
of  Cook  county  for  further  proceedings  in. 
conformity  with  the  views  herein  expressed. 

Reversed  and  remanded. 

CARTWRIOHT,  0.  J.,  and  HAND.  J.,  dis- 
sent. 
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(23S  111.  47«.) 
MIDLAND  TELEGRAPH  CO.  ▼.  NATIONAL 

TELEGRAPH  NEWS  CO.  et  al. 
(Sapieme  Court  of  Illinois.    Oct  26,  190&    Re- 
hearing Doiied  Dec.  2,  1908.) 

1.  IteBOKAPHS     ADD     TEIXPHORES     ({     IS*)— 

Lbabb  or  Othxb  Comfahies— Ultba  Vibes 

Acts. 

A  corporation  with  power  to  install  a  sys- 
tem  of  telegraph  wires  and  instruments  for 
tranBmiasion  of  messages  by  electricity  in  the 
nsnal  way  that  telegraph  messages  are  sent 
leased  the  property  and  business  of  a  corpora- 
tion with  power  to  install  a  system  of  wires 
and  Instruments  for  transmission  by  electricity 
of  roorting  news  and  grain  market  and  Board 
of  Trade  quotations  which  were  received  by 
their  customers  in  their  respectire  offices  by 
means  of  a  "ticker,"  and  guaranteed  the  pay- 
ment of  the  rent  reserved  in  a  similar  lease  by 
another  corporation,  similar  to  the  latter,  to 
third  persons.  Held,  that  there  was  no  such 
difference  betweed  the  business  authorized  to 
be  carried  on  by  the  former  corporation  and 
that  of  the  latter  two  corporations  as  to  constl- 
,tute  the  lease  to  the  former  corporation  and 
its  guaranty  of  payment  of  rent  on  the  other 
lease  nltra  vires. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  I  10;  Dec.  Dig.  I 
16.*] 

2.  TlXEORAPHB     AND     TBLEPnONES     ({     16*)— 

PowEBB  o»  Company— Ultra  Vibes  Acts— 

GUABANTT. 

A  goaranty  of  the  payment  of  the  rent 
reserved  in  a  lease  of  the  property  and  business 
of  a  coiporation  which  was  engaged  in  trans- 
mitting by  electricity  sporting  news  and  grain 
market  and  Board  of  Trade  quotations,  which 
were  received  by  their  customers  in  their  re- 
spective offices  by  means  of  a  "ticker,"  by  an- 
other corporation  which  was  engaged  in  trans- 
mitting by  electricity  messages  in  the  ordinary 
way,  was  not  ultra  vires,  where  such  guaranty 
redounded  to  the  financial  benefit  of  the  latter 
corporation. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  (  16.*] 

8.  COBPORATIONB  (§  646*)— POBEIQN  COBPOBA- 

TiONB— Compliance     with     Reqcirementb 
Befokb  Doiro  Business— Telegbapb  Cou- 

FANIES. 

Hurd's  Rev.  St.  1903,  c.  32.  if  OTb,  67c 
67d,  forbidding  foreign  corporations,  except  rail- 
ttwds  or  telegraph  companies  "which  have  here- 
tofore built  their  lines  of  railroad"  into  the 
state,  to  do  business  in  the  state  until  they  have 
designated  some  person  upon  whom  process 
can  be  served,  does  not  require  a  foreign  tele- 
graph company  to  appoint  such  an  agent  before 
ft  can  do  business. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  {  646.*] 

4.  Landlord  and  Tenant  (J  208*)— Assion- 
XENT  OP  Lease — Release  of  Lessee  pbom 
Iaabiutt. 

Under  a  lease,  of  the  property  and  business 
of  a  corporation  providing  that  it  might  be  as- 
signed to  a  corporation  thereafter  to  be  organiz- 
ed, but  not  providing  that  such  assignment 
should  release  lessee  from  liability,  an  assign- 
ment of  the  lease  did  not  relieve  lessee  from 
payment  of  the  rent  reserved. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
T«iant,  Cent  Dig.  |  821;   Dee.  Dig.f  208.*] 

5.  CoKPOBATioNs  (J  657*)— Beoeivebb— Scope 
op  Reuep. 

It  was  not  error  tor  the  court  to  allow  a 
claim  for  the  rent  reserved  in  the  lease  of  the 
propertr  and  business  of  a  corporation  against 
another  corporation  which  had  guaranteed  pay- 


ment in  proceedings  for  the  appointment  of  a 
receiver  of  the  latter  corporation,  on  the  ground 
that  such  claim  was  A.  purely  legal  claim,  and 
that  the  cross-bill  by  which  It  was  brought  for- 
ward was  not  germane  to  the  original  bill,  bnt 
the  court  having  jnrisdiction  of  the  parties  and 
assets  of  the  corporation  through  its  receiver,  It 
had  the  right  to  allow  the  claim  and  order  it 
paid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  §  557.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;    Thomas  G.   WIndes,   Judge. 

BUI  by  the  Midland  Telegraph  Company 
for  the  appointment  of  a  receiver  of  the 
Chicago  &  Milwaukee  Telegraph  Company 
and  the  National  Telegraph  News  Company. 
From  a  Judgment  of  the  Appellate  Court 
afilrming  a  decree  of  the  Circuit  Court  s» 
far  as  It  allowed  certain  claims  against  th« 
Chicago  fc  Milwaukee  Telegraph  Company, 
that  company  appeals.    Affirmed.  ,} 

Tenney,  Coffeen,  Harding  &  Sherman  (HoTw 
ace  Kent  Tenney,  of  counsel),  for  appellant. 
Fylle  &  Adcock  (Edmund  D.  Adcock  and 
Cornelius  Lynde,  of  counsel),  for  appellee 
Type  Telegraph  Co.  Hoyne,  O'Connor  &  Ir- 
win, for  appellee  Printing  Telegraph  News  Ca 

HAND,  J.  This  iB  an  appeal  from  a  jud^ 
ment  of  the  Appellate  Court  for  the  First 
District  affirming  a  decree  of  the  circuit 
court  of  Cook  county  In  so  far  as  it  allow* 
ed  against  the  appellant,  the  Chicago  &  Mil- 
waukee Telegraph  Company,  a  claim  for 
rent  In  favor  of  the  Printing  Telegraph 
News  Company  for  the  sum  of  $3,907.50  and 
a  datm  for  rent  In  favor  of  the  Type  Tel- 
egraph  Company   for  $4,772.39.  < 

It  appears  from  the  record  that  the  Chi- 
cago &  Milwaukee  Telegraph  Company  was 
engaged  In  conducting  a  telegraph  business  be- 
tween the  cities  of  Chicago 'and  Milwaukee 
and'  other  points,  with  its  office  in  the  city  of 
Chicago;  that  the  Printing  Telegraph  News 
Company  and  the  Type  Telegraph  Company 
were  each  engaged  in  carrying  on  what  Is 
known  as  the  "ticker"  business  In  the  dty 
of  Chicago;  that  July  24,  1900,  the  Chicago 
&  Milwaukee  Telegraph  Company  leased, 
for  the  annual  rental  of  $6,000,  for  the  pe- 
riod of  20  years,  the  property  and  busi- 
ness of  the  Printing  Tdegraph  News  Com- 
pany, and  that  on  August  1,  1900,  L.  M. 
Martin,  W.  B.  Stewart,  Jr.,  and  P.  B.  Craw- 
ford leased,  for  an  annual  rental  of  $2,000, 
for  the  period  of  20  years,  the  business  of 
the'  Type  Telegraph  Company ;  that  Martin, 
Stewart,  and  Crawford  were  the  owners  of 
the  stock  of  the  Chicago  &  Milwaukee  Tel- 
egraph Company  with  the  Exception  of  a 
few  shares,  and  that  they  organized  th» 
Midland  Telegraph  Company  and  assigned 
to  It  all  their  stock  in  the  Chicago  &  Mll>- 
waukee  Tel^;rapb  Company  In  considera- 
tion of  the  Issue  to  them  of  the  stock  of  th^ 
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Midland  Telegraph  Company;  that  the  Mid* 

land  Telegraph  Company  Issued  Its  bonds 
for  the  sum  of  $50,000,  and  hypothecated 
the  stocli  of  the  Chicago  &■  Milwaukee  Tel- 
egraph Company,  which  had  been  assigned 
to  It  by  Martin,  Stewart,  and  Crawford  to 
secnre  the  payment  of  said  bonds ;  that  Mar- 
tin, Stewart,  and  Crawford  also  organized 
the  National  Telegraph  News  Company,  of 
which  they  were  the  stockholders,  and  there- 
upon the  Chicago  &  Milwaukee  Telegraph 
Company  assigned  to  the  National  Telegraph 
News  Company  the  lease  to  It  from  the 
Printing  Telegraph  News  Company,  and  Mar- 
tin, Stewart,  and  Crawford  assigned  to  the 
National  Telegraph  News  Company  the 
lease  to  them  from  the  Type  Telegraph  Com- 
pany, and  caused  the  payment  of  the  rent 
of  $2,000  per  annum  agreed  to  be  paid  by 
them,  to  be  guaranteed  by  the  Chicago  & 
Milwaukee  Telegraph  Company.  The  prop- 
erty and  business  of  the  Printing  Telegraph 
News  Company  and  the  property  and  busi- 
ness of  the  "Vype  Telegraph  Company  were 
thereupon  taken  possession  of  by  the  Chi- 
cago &  Milwaukee  Telegraph  Company  and 
the  National  Telegraph  News  Company,  and 
the  business  formerly  carried  on  by  the  Chi- 
cago &  Milwaukee  Telegraph  Company,  the 
Printing  Telegraph  News  Company,  and  the 
Type  Telegraph  Company  was  thereafter 
carried  on  by  Martin,  Stewart,  and  Craw- 
ford In  the  names  of  the  Chicago  &  Milwau- 
kee Telegraph  Company  and  the  National 
Telegraph  News  Company.  Thereafter  the 
Midland  Telegraph  Company  filed  a  bill  in 
the  circuit  court  of  Cook  county  for  the  ap- 
pointment of  a  receiver  of  the  Chicago  & 
Milwaukee  Telegraph  Company  and  the  Na- 
tional Telegraph  News  Company,  alleging, 
among  other  things,  that  said  corporations 
bad  received  the  proceeds  of  the  bonds  of 
the  Midland  Telegraph  Company  which  bad 
been  issued  and  sold  by  said  corporation, 
and  the  Hibernian  Banking  Association  was 
appointed  receiver  and  took  possession  of  the 
business  and  assets  of  the  Chicago  &  Mil- 
waukee Telegraph  Company  and  the  Nation- 
al Telegraph  News  Company,  which  includ- 
ed the  business  and  property  of  the  Print- 
ing Telegraph  News  Company  and  the  Type 
Telegraph  Company.  The  claims  allowed 
against  the  Chicago  &  Milwaukee  Telegraph 
Company  in  favor  of  the  Printing  Telegraph 
News  Company  and  the  Type  Telegraph  Com- 
pany, respectively,  were  for  rent  upon  the 
leases  made  by  said  corporations  bearing 
date,  respectively,  July  24  and  August  1, 
1900.  The  Chicago  8c  Milwaukee  Tele- 
graph Company  was  being  held  liable  for- 
said  rent  on  the  ground  that  said  corpora- 
tion was  the  original  lessee  in  the  lease  to 
it  by  the  Printing  Telegraph  News  Company 
and  the  guarantor  upon  the  lease  made  to 
Martin,  Stewart,  and  Crawford  by  the  Type 
Telegraph  Company,  both  of  which  leases 
had  been  assigned  to  the  National  Telegraph 
News  Company. 


While  several  of  the  contentions  of  the 
appellant  apply  to  the  claims  of  both  the 
Printing  Telegraph  News  Company  and  the 
Type  Telegraph  Company,  other  contentions 
apply  to  said  claims  severally.  We  will 
therefore  take  up  the  appellant's  conten- 
tions In  what  we  deem  their  logical  order 
and  dispose  of  them. 

It  is  first  cont^ded  that  the  Chicago  & 
Milwaukee  Telegraph  Company,  being  or- 
ganized as  a  telegraph  company,  did  not  have 
the  power  to  engage  in  the  ticker  business, 
and  that  for  that  reason  its  lease  with  the 
Printing  Telegraph  News  Company,  where- 
by it  leased  the  property  and  took  over  the 
business  of  that  corporation  tot  a  period  of 
20  years,  was  ultra  vires  and  void;  and  for 
the  same  reason  it  did  not  have  the  power 
to  guarantee  the  payment  of  the  rent  re- 
served in  the  lease  from  the  Type  Telegraph 
News  Company  to  Martin,  Stewart,  and 
Crawford,  and  that  Its  guaranty  was  there- 
fore ultra  vires  and  void.  The  Chicago  ft 
Milwaukee  Telegraph  Company  had  the  cor- 
porate i>ower  to  install,  and  It  installed, 
a  system  of  telegraph  wires  and  instruments, 
whereby  it  transmitted,  by  means  of  elec- 
tricity, messages  from  the  city  of  Chicago 
to  the  city  of  Milwaukee  and  other  points 
for  its  patrons  in  the  usual  way  that  tele-' 
graph  messages  are  sent,  while  the  Print- 
ing Telegraph  News  Company  and  the  Type 
Telegi-aph  Company  each  had  the  corporate 
power  to  Install,  and  each  installed,  a  sys- 
tem of  wires  and  instruments,  and  trans- 
mitted, by  means  of  electricity,  to  their  cus- 
tomers sporting  news  and  grain  market  and 
Board  of  Trade  quotations  and  other  Infor- 
mation which  they  had  collected,  which 
was  received  by  their  customers  in  their  re- 
spective offices  by  means  of  an  instrument 
called  a  "ticker,"  which  printed  the  Informa- 
tion transmitted,  in  typewriting,  as  it  was 
received  in  the  office  of  the  customer  for  the 
Information  of  such  customer.  It  is  ap- 
parent, we  think,  that  the  Chicago  &  Milwau- 
kee Telegraph  Company,  the  Printing  Tel- 
egraph News  Company  and  the  Type  Tel- 
egraph Company  were  each  engaged  in  trans- 
mitting Intelligence  between  distant  points 
by  electricity,  and  the  transmitting  of  in- 
telligence by  electricity  between  difTerent 
points  would  appear  to  J>e  a  practical,  If  not 
a  strictly  scientific,  definition  of  the  electric 
telegraph.  We  think  It  clear,  therefore,  that 
each  of  said  corporations  was  engaged  in  the 
telegraph  business,  and  that  there  was  no 
such  difference  betwe«i  the  business  author- 
ized to  be  carried  on  by  the  Chicago  &  Mil- 
waukee Telegraph  Company  and  the  busi- 
ness authorized  to  be  carried  on  by  the  Print- 
ing Telegraph  News  Company  and  the  Type 
Telegraph  Company  that  the  Chicago  &  Mil- 
waukee Telegraph  Cfompany  could  not  lease 
the  property  and  business  of  the  Printing 
Telegraph  News  Company  or  guarantee  the 
rent  to  become  due  the  Type  Telegraph  Com- 
pany upon  the  lease  made  to  Martin,  Stew- 
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art,  and  Crawford  by  tbat  corporation,  and 
are  therefore  of  tbe  opinion  that  the  con- 
tention that  the  action  of  the  Chicago  &  Mil- 
waukee Telegraph  Company  In  entering  In- 
to the  lease  with  tbe  Printing  Telegraph 
News  Company,  and  the  guaranty  by  said 
tel^raph  company  of  the  payment  of  said 
rent  to  the  Type  Telegraph  Company,  were 
Inyalld  and  ultra  Tires  and  rold,  cannot  be 
sustained. 

It  is  next  contended  tbat  tbe  guaranty  of 
the  payment  of  said  rent  to  the  Type  Tele- 
graph Company  was  ultra  ylres  and  TOld,  as 
tbe  Chicago  &  Milwaukee  Telegraph  Com- 
pany had  no  power  to  guarantee  tbe  debt 
of  Martin,  Stewart,  and  Crawford  to  said 
Tyxie  Telegraph  Company.  It  is  undoubtedly 
tme  that  a  corporation  generally  has  no 
power  to  guarantee  the  payment  of  the  debts 
of  Its  stockholders  or  directors.  If,  however, 
the  debt  which  it  guarantees  i|3  a  debt  the 
payment  of  which  will  redound  to  tbe  finan- 
cial benefit  of  tbe  corporation  signing  the 
guaranty,  it  may  be  a  valid  and  enforceable 
-obligation  against  tbe  corporation  making  the 
guaranty.  A  corporation  may,  for  the  pur- 
pose of  advancing  the  objects  and  purposes 
for  which  it  was  created,  do  many  acts 
which,  except  for  their  bearing  upon  tbe  ex- 
press powers  of  the  corporation,  would  be 
ultra  vires.  Kraft  v.  West  Side  Brewery 
'Co.,  219  111.  205,  76  N.  E.  372.  And  in  ex- 
-erdslng  powers  conferred  by  its  charter  a 
corporation  may  adopt  any  proper  and  con- 
venient means  tending  directly  to  their  ac- 
complishment, and  not  amounting  to  tbe 
transaction  of  a  separate,  unauthorized 
business.  Best  Brewing  Co.  v.  Klassen,  185 
IlL  87,  57  N.  B.  20,  60  li.  B.  A.  765,  76  Am. 
St  Rep.  2G.  It  is  apparent,  we  think,  that 
the  business  of  the  Chicago  &  Milwaukee 
Tel^raph  Company  was  not  entirely  foreign 
to  tbe  business  being  carried  on  by  tbe  Print- 
ing Telegraph  News  Company  or  the  Type 
Telegraph  Company,  and  tliat  its  business 
was  greatly  extended  and  increased  by  ob- 
taining, as  it  did,  through  the  National  Tele- 
graph News  Company,  tbe  possession  and 
<»ntrol  of  the  property  and  business  of  the 
Printing  Telegraph  News  Company  and 
the  Type  Telegraph  Company.  We  think, 
therefore,  its  guaranty  of  the  rent  agreed  to 
be  paid  by  Martin,  Stewart,  and  Crawford 
to  the  Type  Telegraph  Company  was  not 
oltra  vires  and  void. 

It  Is  also  contended  that  there  can  be  no 
recovery  upon  said  guaranty  against  said 
Chicago  &  Milwaukee  Telegraph  Company, 
as  it  is  said  the  Type  Telegraph  Company 
was  a  foreign  corporation,  and  tbat  it  bad 
not  complied  with  tbe  law  of  this  state  as 
to  foreign  corporations  doing  business  in  this 
state  at  the  time  it  executed  the  said  lease 
to  Martin,  Stewart,  and  Crawford,  and  that 
tbe  lease  was  therefore  void.  Tbe  statute 
<Hnrd'8  Kev.  St  1903,  c.  82,  §{  67b,  67c, 
^d),  which  provides  that  a  foreign  cor- 
poration shall  not  .do  business  in  this  state 


until  it  has  designated  some  person  in  the 
state  upon  whom  process  can  be  served  as 
its  agent  or  representative,  does  not  "apply 
to  railroads  or  telegraph  companies  which 
have  heretofore  built  their  lines  of  railroad 
into  or  through  this  state  or  to  insurance, 
banking  or  loaning  companies."  It  is  apiuir- 
ent  that  telegraph  companies  are  not,  as  a 
part  of  th^r  corporate  powers,  authorized 
to  build  railroad  lines.  We  think,  therefore, 
the  true  construction  of  said  section  is  tbat 
the  statute  does  not  require  a  foreign  tele- 
graph company  to  apimint  such  agent  or  rep- 
resentative in  tills  state  before  it  can  .do 
business  in  the  state — in  other  words,  that 
the  statute  must  be  so  construed  as  to  ex- 
empt foreign  telegraph,  insurance,  banking, 
and  loaning  companies  from  appointing 
agents  or  representatives  in  this  state  upon 
whom  process  can  be  served — ^and  the  fact 
that  the  Type  Telegraph  Company  bad  not 
designated  such  an  agent  or  representative 
did  not  avoid  said  lease  or  thereby  release 
said  Chicago  &  Milwaukee  Telegraph  Com- 
pany from  liability  upon  Its  guaranty  of  the 
payment  of  the  rent  due  the  Type  Telegraph 
Company. 

It  is  also  urged  that  tbe  assignment  of  the 
rents  from  the  Prlnthig  Telegraph  News  Com- 
pany to  tbe  National  Telegraph  News  Compa- 
ny released  said  Chicago  &  Milwaukee  Tele- 
graph Company  from  its  liability  upon  said 
lease.  The  lease  expressly  provides  that  it 
might  be  assigned  to  a  corporation  thereafter 
to  be  organized  by  Martin,  Stewart,  and  Craw- 
ford, but  did  not  provide  that  such  assign- 
ment should  work  a  release  of  the  liability 
of  the  Chicago  &  Milwaukee  Telegraph  Com- 
pany as  lessee  in  said  lease.  We  are  there- 
fore of  tbe  opinion  tbat  tbe  Chicago  &  Mil- 
waukee Telegraph  Company  remained  liable 
for  the  payment  of  the  rent  provided  to  be 
paid  in  the  lease  from  the  Printing  Tele- 
graph News  Company  to  said  Chicago  &  Mil- 
waukee Telegraph  Company  after  it  was  as- 
signed to  the  National  Telegraph  News  Com- 
pany. 

It  is  further  urged  tbat  the  claim  of  the 
Type  Telegraph  Company  is  a  purely  legal 
claim,  and  that  the  cross-blU  by  which  it 
was  brought  forward  was  not  germane  to 
tbe  original  bill,  and  that  the  court  erred, 
for  that  reason,  in  allowing  said  claim.  The 
circuit  court  had  jurisdiction  of  tbe  parties 
and  of  the  assets  of  the  Chicago  &  Milwau- 
kee Telegraph  Company  through  its  receiver. 
We  think,  therefore,  it  had  tbe  right  to  al- 
low said  claim  and  order  it  paid  out  of  the 
assets  of  the  Chicago  &  Milwaukee  Telegraph 
Company.  Gunning  v.  Sorg,  214  111.  616,  73 
N.  E.  870. 

It  is  clear  from  an  examination  of  this 
record  that  the  organization  of  the  Midland 
Telegraph  Company  and  the  National  Tele- 
graph News  Company,  and  the  assignment 
of  said  leases  to  the  National  Telegraph 
News  Company,  and  the  assignment  of  the 
stock  of  the  Chicago  &  Milwaukee  Telegraph 
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Company  to  the  Midland  Telegraph  C!oid- 
pany,  and  tbe  Issue  of  the  bonds  of  the  last 
named  corporation  and  the  hypothecation 
of  the  stock  of  the  Chicago  &  Milwaukee 
Telegraph  Company  to  secure  the  payment  of 
said  bonds,  were  brought  about  through  the 
manipulations  of  Martin,  Stewart,  and  Craw- 
ford, for  the  puri)08e  of  raising  funds  and 
to  increase  the  extent  of  the  business  of  tbe 
Chicago  &  Milwaukee  Telegraph  Company, 
of  which  they  were  the  owners;  that  while 
the  Chicago  &  Milwaukee  Telegraph  Com- 
pany was  ostensibly  engaged  In  the  telegraph 
business,  and  the  National  Telegraph  News 
Company  was  ostensibly  engaged  in  the  tick- 
er business,  the  stockholders  and  managers 
of  said  corx)oratlons  were  the  same;  that 
the  offices  of  said  Chicago  &  Milwaukee 
Telegraph  Company  and  the  National  Tele- 
graph News  Company  were  at  the  same 
place ;  that  the  people  in  the  employ  of  said 
corporations  did  not  know  by  which  corpora- 
tion they  were  employed;  that  the  funds 
of  said  corporations  were  often  commingled, 
and  that  said  National  Telegraph  News  Com- 
pany and  said  Midland  Telegraph  Company 
were  but  means  used  by  said  Martin,  Stew- 
art, and  Crawford  to  further  the  venture 
In  high  finance  in  which  they  were  engaged ; 
that  there  was  no  substance  to  any  of  said 
corporations  except  the  Chicago  &  Milwau- 
kee Telegraph  Company,  which  appears  to 
have  had  some  property  and  business,  and 
which  was  the  corporation  with  which  and 
upon  the  strength  of  whose  financial  re- 
sponsibility the  leases  In  question  were  made ; 
and,  while  many  technical  objections  have 
been  made  by  the  Chicago  &  Milwaukee  Tele- 
graph Company  to  the  payment  by  It  of 
the  amount  due  upon  said  leases  (which 
objections,  under  other  circumstances,  might 
have  ,some  force),  in  view  of  the  numerous 
corporations  which  have  been  organized  and 
the  manipulations  of  the  stock  of  said  cor- 
porations by  said  Martin,  Stewart,  and  Craw- 
ford, the  Chicago  &  Milwaukee  Telegraph 
Company,  which  seems  to  have  been  the  bene- 
ficiary of  the  said  manipulations,  was  prop- 
erly held  In  this  proceeding  liable  for  the 
rent  due  upon  said  leases. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(236  III.  570) 
JACOBSEN  v.  HBHWOOD  &  MORRIIX 
RATTAN  CO. 

(Sapreme  Court  of  Illinois.    Oct.  2C,  1908.    Re- 
bearing  Denied  Dec.  3,  1908.) 

1.  Apfbal  and  Errob  (S  1094*)— Decisions  of 
Intermediate  Courts— Review — Verdict— 
Conclusiveness. 

A  pndgment  of  the  Appellate  Court  affirm- 

mg  a  judgment  of  the  circuit  court  will  not  be 


reviewed  on  the  ground  that  the  verdict  was 
against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erroij  Cent.  Dig.  U  4322,  4324;    Dec.  Dig.  { 

2.  Tbial  (S  252*)— Instructions  Not  Based 

on  Proof. 

The  refusal   of  Instmctiong  not  based  on 
the  proof  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  596;   Dec.  Dig.  %  252.*] 

Error  to  Appellate  Court,  First  District,  on 
Error  to  Circuit  Court,  Cook  County;  M.  F. 
Tuley,  Judge. 

Action  by  John  N.  Jacobsen,  conservator, 
against  the  Heywood  &  Morrill  Rattan  Com- 
pany. A  Judgment  of  the  circuit  court  in 
plalntlfiTs  favor  was  affirmed  by  tbe  Appel- 
late Court  (140  111.  App.  319),  and  defendant 
brings  error.    Affirmed. 

The  Heywood  &  Morrill  Rattan  Company, 
a  corporation,  has  sued  out  a  writ  of  error 
from  this  court  to  review  a  Judgment  of  the 
Appellate  Court  for  the  First  District  affirm- 
ing a  Judgment  for  the  sum  of  $2,500  recover- 
ed by  Charles  Timm  in  the  circuit  court  of 
Cook  county  on  November  27,  1901,  against 
plaintiff  in  error,  in  an  action  on  the  case  for 
personal  Injuries.  The  declaration,  consist- 
ing of  three  counts,  alleges,  in  substance,  that 
Timm  was  an  employ^  of  plaintiff  In  error  at 
its  manufacturing  establishment  In  the  dty 
of  Chicago,  and  that  he  received  the  injuries 
complained  of  while  assisting  in  unloading  a 
boiler  at  Its  plant  while  working  under  the 
orders  and  directions  of  one  William  Oreen, 
a  foreman  of  plaintiff  In  error,  and  Edward 
Robinson,  an  engineer  In  the  employ  of  said 
company,  who  he  alleges  were  bis  superiors 
and  were  appointed  by  tbe  plaintiff  in  error 
to  take  charge  of  the  unloading  of  said  Iwll- 
er  and  whose  orders  he  was  obliged  to  obey ; 
that  the  plaintiff  In  error  neglected  to  furnish 
a  sufficient  number  of  men  and  the  necessary 
fixtures  and  tools  to  safely  and  properly  un- 
load said  boiler;  and  that  said  Oreen  and 
Robinson  gave  negligent  orders  In  and  about 
the  moving  of  said  twller,  and  because  of  the 
negligence  aforesaid  on  tbe  part  of  plaintiff 
in  error  while  he  (Timm)  was  assisting  In 
said  work.  In  the  exercise  of  due  care  and 
caution  for  his  own  safety,  the  boiler  rolled 
upon  and  against  bim  and  severely  Injured 
him.  To  the  declaration  plaintiff  In  error 
Interposed  the  general  Issue,  and  a  trial  by 
Jury  resulted  In  a  verdict  In  favor  of  Timm 
for  the  sum  of  $2,500,  upon  which  the  judg- 
ment of  the  circuit  court  above  mentioned 
was  entered. 

On  June  4,  1895,  the  date  Timm  received 
his  Injuries,  he  was  about  50  years  of  age. 
Immediately  preceding  that  time,  for  a  period 
of  about  three  weeks,  he  had  been  in  the  em- 
ploy of  plaintiff  in  error  at  Its  manufacturing 
establishment  as  a  common  laborer.  His  du- 
ties consisted  In  unloading  and  sorting  lum- 
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ber,  moTtng  cars,  and  doing  any  other  genera] 
work  about  the  plant.  At  the  time  of  the  ac- 
cident a  boiler  50  Inches  in  diameter,  about 
SV^  feet  long  and  weighing  4,200  pounds,  was 
being  delivered  to  plaintiff  in  error  by  a  boil- 
«r  company.  Timm  and  a  man  by  the  name 
of  Scblak,  also  a  common  laborer,  William 
■Green,  a  foreman,  Edward  Robinson,  the 
chief  engineer,  Frank:  Bowers,  an  assistant 
engineer  (all  of  whom  were  employes  of 
plaintiff  in  error),  and  William  J.  Rogers  (a 
teamster)  and  an  assistant,  in  the  employ  of 
the  boiler  company,  were  engaged  In  unload- 
ing the  boiler  from  the  wagon  on  which  it 
had  been  hauled  upon  a  platform  adjoining 
the  engine  room.  On  the  wagon  was  an  or- 
dinary wagon  box,  with  sides  12  inches  high, 
in  which  the  boiler  had  been  hauled.  It  ap- 
pears from  the  record  that,'  when  Rogers  ar- 
rived at  the  establishment  of  plaintiff  In  er- 
ror with  the  boiler,  Robinson,  after  some  dis- 
cussion with  Rogers  about  whose  business 
it  was  to  unload  It,  took  charge  of  the  matter, 
and  directed  Rogers  to  back  the  wagon  up  to 
a  platform  in  front  of  the  engine  room  door, 
which  Rogers  did.  This  platform  was  a  few 
Inches  higher  than  the  bottom  of  the  wagon 
bed.  Robinson  then  sent  for  Tlmm  and 
Schlak  to  assist  In  removing  the  boiler  from 
the  wagon  to  the  engine  room.  Green,  the 
foreman,  who  was  Timm's  Immediate  supe- 
rior, ordered  him  to-  work  under  Robinson's 
directions,  A  stonejack,  crowbars,  and  rol- 
lers were  secured,  and  the  end  of  the  boiler 
next  to  the  platform  was  raised  up  and  the 
rollers  placed  under  It,  and  It  was  gradually 
woiiced  endwise  from  the  wagon  to  the  plat- 
form. Robinson  placed  the  rollers,  Rogers 
and  his  assistant  operated  the  stonejack  in 
the  wagon  at  the  rear  end  of  the  boiler,  and 
Tlmm  and  Schlak  lifted  and  steadied  the 
boiler  with  the  crowbars,  one  on  each  side. 
After  they  had  succeeded  in  getting  It  clear 
of  the  wagon  and  all  but  about  18  inches  of 
the  back  end  of  It  upon  the  platform,  while 
Timm,  Schlak,  Rogers,  and  his  assistant  were 
taking  measures  to  get  the  boiler  still  farther 
«n  the  platform,  it  rolled  over  a  short  dis- 
tance toward  Tlmm,  and  he  was  knocked 
down  by  it.  When  this  happened,  he  was 
facing  the  boiler,  and,  as  he  fell,  he  caught 
hold  of  the  top  of  the  rear  end  of  the  wagon 
box  with  his  tight  hand,  and  while  ,In  that 
position  the  boiler  rolled  against  his  hand, 
cmshing  it  so  badly  that  it  was  necessary  to 
have  the  fourth  finger  amputated  and  the 
hand  was  otherwise  permanently  injured. 
When,  the  boiler  began  to  roll,  it  was  resting 
on  two  rolI^s  on  the  platform,  and  there 
was  nothing  to  prevent  it  from  rolling  to  ei- 
ther side  except  its  own  weight  and  the  crow- 
bars of  Tinun  and  Schlak. 

Upon  the  trial  Tlmm  and  Schlak  both  tesU- 
fled  that  Just  before  the  accident  occurred 
Robinson  directed  them  to  raise  the  boiler  for 
the  purpose  of  putting  another  roller  under  it . 
near  the  rear  end.  Tlmm  was  then  on  one 
«lde  aiid  Schlak  on  the  other.    Each  had  a 


block  and  crowbar,  and,  after  each  plaiced  his 
crowbar  In  position  to  use  as  a  lever  by  bear- 
ing down  upon  the  upper  end,  the  lo^er  end 
being  under  the  boiler  and  the  block  acting  as 
a  fulcrum,  Robinson  said:  "Everything  is 
ready.  Go  ahead."  Both  Immediately  bore 
down,  and  Schlak's  lever  first  acting  upon  the 
boiler  or  acting  with  greater  power  than  the 
other  lever  caused  the  boiler  to  lose  its  bal- 
ance, and  roll  heavily  and  quickly  toward 
Tlmm,  and  the  injury  resulted.  The  evidence 
shows  that.  If  ^he  boiler  had  been  properly 
blocked  before  the  order  was  given,  the  acci- 
dent would  not  have  occurred.  At  the  close 
of  all  the  evidence  the  court  denied  the  mo- 
tion of  plaintiff  in  error  for  a  directed  ver- 
dict While  the  cause  was  pending  in  the 
Appellate  Court  the  Insanity  of  Tlmm  was 
suggested,  and  John  N.  Jacobsen,  his  conser- 
vator, was  substituted  as  defendant  In  error. 

F.  J.  Canty  and  White,  Mable  &  Conkey 
(J.  C.  M.  Clow,  of  counsel),  for  plaintiff  In 
error.  RIchberg  &  RIchberg,  for  defendant 
in  error. 


SCOTT,  J.  (after  stating  the  facts  as 
above).  The  first  point  made  by  plaintiff  in 
errot  In  Its  brief  of  points  and  authorities  Is: 
"The  verdict  was  against  the  evidence," 
which,  of  course,  we  cannot  consider.  The 
second  is:  "Robinsoh,  the  engineer,  was  a 
fellow  servant  of  defendant  In  error."  And 
tho  third  is:  "Defendant  In  error  assumed 
the  risk  of  the  boiler  rolling."  The  fourth 
and  remaining  point  Is  that  the  Court  erred  in 
passing  on  instructions  tendered  upon  the 
submission  of  the  case  to  the  Jury.  The  as- 
signment of  errors  Is  perhaps  broad  enough 
to  question  the  action  of  the  court  in  refus- 
ing to  direct  a  verdict  for  plaintiff  in  error, 
but  no  such  point  is  made  by  the  brief.  The 
argument  pertaining  to  the  first,  second,  and 
third  points  would  have  been  entirely  ap- 
propriate in  the  Appellate  Court,  where  the 
facts  could  be  determined,  but  has  little  or 
no  application  here,  where  we  can  only  con- 
sider the  law. 

In  view  of  the  condition  of  the  plaintiff  in 
error's  brl^,  we  regard  It  as  unnecessary  to 
enter  upon  a  detailed  discussion  of  the  evi- 
dence. We  have  read  the  testimony  of  the 
witnesses  as  abstracted,  and  find  that  there 
was  evidence  which  tended  to  show  that  a 
negligent  order  of  Timm's  superior  was  the 
proximate  cause  of  the  accident  In  giving 
that  order  the  superior  did  not  act  as  a  fei-  • 
low  servant  of  Tlmm.  There  Is  no  evidence 
which  tends  to  show  that  the  risk  attendant 
upon  the  negligent  order  was  assumed  by  the 
injured  employ^ 

Instruction  1,  given  at  the  request  of  Timm, 
Is  objected  to.  The  criticism  offered  has  been 
several  times  hdd  by  this  court  to  be  with- 
out merit  It  is  unnecessary  to  again  consid- 
er it  or  to  state  it  here. 

It  Is  said  that  Timm's  instruction  3  Is  ob- 
jectionable, for  the  reason  that  it  assumes 
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that  plaintiff  in  error  conferred  authority  on 
one  of  its  employ^  to  remove  the  boiler  from 
the  wagon,  when,  In  fact,  there  was  no  evl- 
dehc©  whatever  In  the  case  tending  to  show 
that  sacb  antbority  was  conferred  on  any- 
one. An  examination  of  the  instruction 
shows  that  it  contains  no  such  assumption. 
It  states  the  law  In  reference  to  the  respon- 
sibility of  the  master  for  commands  given  by 
a  vice  principal  within  the  scope  of  the  au- 
thority conferred  on  him  by  the  master.  It 
might  have  been  refused  for  the  reason  that 
it  is  abstract,  but  it  recites  the  law  correctly, 
and  we  think  it  was  not  misleading. 

The  court  gave  4  instructions  on  the  part 
of  Timm.  The  plaintiff  In  error  aslced  36,  of 
which  the  court  gave  16  but  refused  20,  Tbe 
issues  in  the  case  were  few  and  simple.  The 
direct  evidence  offered  on  the  part  of  Timm 
was  the  testimony  of  himself  and  another 
witness,  which  covers  six  pages  In  tbe  ab- 
stract The  same  two  witnesses  were  the 
only  ones  who  testified  in  rebuttal,  and  their 
testimony  then  given,  as  abstracted,  covers 
about  half  a  page.  Plaintiff  in  error's  tes- 
timony, as  abstracted,  covers  about  12  pages. 
The  <Hily  controverted  question  of  fact  was 
as  to  whether  or  not  the  alleged  negligent 
order  was  given  by  Tlmm's  superior.  Prop- 
ositions of  law  which  plaintiff  in  error  was 
entitled  to  have  given  to  the  Jury  could 
have  been,  and  should  have  been,  fully  and 
clearly  stated  in  half  a  dozen  instructions. 
Among  other  instructions  refused  were  six 
stating  the  doctrine  of  assumed  risk  in  vari- 
ous ways.  No  instruction  on  that  subject  was 
given,  and  it  is  urged  that  the  refusal  of 
each  of  the  six  was  error.  There  was  noth- 
ing in  the  proof  upon  which  to  base  these  in- 
structions. Tbe  evidence  offered  on  behalf  of 
Timm  as  to  the  cause  of  the  accident  tended 
only  to  show  that  tbe  injury  resulted  from 
the  negligent  order.  There  was  no  proof 
which  could  possibly  be  regarded  as  indicat- 
ing an  assumption  of  the  risk  resulting  from 
obedience  to  that  order.  There  was  there- 
fore no  question  of  assumed  risk  In  the  case, 
and  these  Instructions  were  for  that  reason 
properly  refused.  Postal  Telegraph  Co.  v. 
Likes,  225  111.  249,  80  N.  B.  136. 

Complaint  is  also  made  of  the  refusal  of 
instruction  numbered  44  asked  by  plaintiff 
in  error,  which  was  in  tbe  following  words: 
"The  court  Instructs  you  that  an  employer  is 
not  an  insurer  of  the  safety  of  an  employe." 
While  the  proposition  Is  unquestionably  ac- 
curate, we  are  unable  to  see  that  its  refusal 
could  have  worked  injury.  Tbe  same  thing 
is  true  of  instructions  numbered  30  and  31, 
asked  by  plaintiff  in  error.  While  no  harm 
would  have  resulted  from  giving  them,  their 
refusal  does  not,  upon  this  record,  appear  to 
have  been  erroneous. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(tU  III.   4<7> 
HAGEN  V.  SGHLEUTER. 
(Supreme  Court  of  Illhtois.    Oct  26,  1008.    Re- 
hearing Denied  Dec.  8,  1903.) 

1.  Appeal  and  Ebbob  (J  1094*)— Review— D«- 

CISIONB    OF    INTEBMEDIATE    COUBTS  —  QTTXS- 

xioNS  OF  Fact. 

Wliere  the  judgment  on  a  verdict  as  to  a 
controverted  question  of  fact  has  l)een  affirmed 
by  the  Appellate  Court,  the  question  is  not  sub- 
ject to  review  by  the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4322;  Dec.  Dig.  {  i6m.»] 

2.  Pleadino  (§  248*)  — AuENDsxEinv— State- 
ment OF  New  Cause  of  Action— Pebsonai. 

INJTBIES. 

Where,  in  an  action  for  injuries  to  plain- 
tiff through  the  falling  of  a  brick  wall  he  was 
building  for  defendant,  the  negligence  charged 
was  the  unsafe  condition  of  the  foundation  stone 
wall  constructed  by  defendant,  it  not  belne 
specified  wherein  the  wail  was  unsafe,  an  amend- 
ed declaration,  specifying  the  particulars  in 
which  it  was  claimed  the  unsafe  conditions  ex- 
isted, did  not  state  a  new  cause  of  action. 

[EJd.  Note.— For  other  cases,  see  Pleading,  Cent 
Dig.  n  686-700;  Dec.  Dig.  i  248.*] 

3.  Neoligence  (I  44*)— Condition  of  Pbsu- 
18ES— Injoby  to  Contbactob. 

An  owner  of  land  building  thereon  a  stone 
foundation  wall,  and  thereafter  employing  one 
to  build  a  brick  wall  on  the  foundation,  is  liable 
for  injuries  to  the  latter  through  the  falling  of 
tbe  brick  wall  as  a  result  of  the  defective  condi- 
tion of  the  foundation. 

[Ed.  Note.— For  other  cases,  see  N^ligence. 
Dec.  Dig.  S  44.*] 

4.  NEaLiOENCE  a  119*)— Pbbsonai,  iNjmuss 
—Actions — Pleadings— Evidence. 

Under  the  rule  that  recovery  can  be  had 
only  on  the  grounds  of  negligence  charged  in 
the  declaration,  where,  in  an  action  for  injuries 
to  plaintiff  through  the  falling  of  a  brick  wall 
he  was  building  for  defendant  on  a  stone  fonn- 
dation  wall  constructed  by  the  latter,  the  only 
negligence  charged  was  as  to  the  character  of 
the  material  used  in  building  the  stone  wall,  evi- 
dence as  to  negligence  in  the  manner  of  building 
the  wall  was  mcompetent. 

[Ed.  Note. — For  other  cases,  see  Negligence^ 
Cent  Dig.  ii  203-211 ;  Dec.  Dig.  f  119.*] 

5.  Tbial  (§  105*)— Reception  ofEvidencb — 
Failube  to  Object- Instbuctionb  to  Difl- 
beoabd  Incoupetent  Evidence. 

Where,  in  an  action  for  injuries  to  plain- 
tiff through  the  falling  of  a  brick  wall  he  was 
building  for  defendant  on  a  stone  foundation 
wall  constructed  by  the  latter,  the  only  negli- 
gence charged  was  as  to  the  character  of  the 
material  nsed  in  building  the  stone  wall,  the  re- 
fusal of  defendant's  request  to  Instruct  the  jury 
to  disregard  incompetent  testimony  as  to  the 
manner  of  building  the  wall  was  prejudicial 
error,  though  such  testimony  was  not  objected 
to  when  offered. 

FEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  260-266;  Dec.  Dig.  {  105.*] 

6.  Trial  (8  255*)— Instbuctionb— Requests- 
Necessity— Theobt  OF  Case. 

Where,  in  an  action  for  injuries  to  plain- 
tiff through  the  falling  of  a  brick  wall  he  was 
building  for  defendant  on  a  stone  foundation 
wall  constructed  by  the  latter,  owing  to  the  on- 
safe  condition  of  the  stone  wall,  the  declaration 
averred  that  plaintiff  did  not  know,  and  bad  no 
opportunity  of  knowing,  of  the  inferior  material 
nsed  in  the  constmction  and  the  weak  conditi<Hi 
of  the  stone  wall,  and  his  proof  tended  to  sup- 
port such  averment,  the  fact  that  such  averment 
was  controverted  by   defendant's  evidence  did 
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not  regnire  plaintlfF  to  aak  an  Inatrnetion  on  the 
law  of  aaaumed  risk,  since  a  party  to  entitled 
to  instructions  presenting  his  theo^  of  the  case, 
and  if  his  adveisaiy  relies  on  a  diffe.rent  theory, 
he  shonld  ask  instrnctions  presenting  it 

[Ed.  Note.— Pop  other  cases,  see  Trial,  Cent. 
Du;.  {|  627-684;  Dec.  Dig.  i  25S.*] 

yi<tei8,  J.,  dissenting. 

Appeal  from  Appellate  Coort,  Fonrth  Dis- 
trict, on  An>eal  from  Circuit  Court,  Madi- 
son County;   R.  D.  W.  Holder,  Judge. 

Action  by  James  Hagen  against  Charles 
A.  SdUeuter.  From  a  judgment  of  the  Ap- 
pellate Court  (140  III.  App.  84),  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Appellee  Is  a  brick  mason,  and  at  tbe  time 
of  bis  Injury,  as  hereinafter  mentioned,  to- 
gether with  his  partner,  Edward  Dawes,  was 
engaged  In  taking  contracts  for  tbe  con- 
struction of  brick  work.  In  December,  1903, 
appeUee  and  bis  partner'  were  employed,  un- 
der a  written  contract,  by  appellant,  to  lay 
the  brick  in  the  walls  of  a  building,  then 
being  constructed  by  appellant  Tbe  foun- 
dation wall  on  which  the  brick  walls  were 
to  rest  had  already  l>een  constructed  by  or 
under  the  supervision  of  appellant  Said 
foundation  wall  was  built  of  stone,  was  8 
feet  high  and  18  inches  thick.  By  the  terms 
of  the  agreement  between  tbe  parties,  ap- 
pellee and  his  partner  were  to  lay  the  brick 
In  tbe  walls,  from  tbe  stone  foundation  up, 
for  $5.50  per  thousand,  appellant  furnishing 
the  brick  and  all  other  material  for  doing 
the  work.  The  work  was  to  be  done  under 
the  superrision  of  tbe  architect,  who  was 
made  superintendent  of  the  building.  On 
the  first  day  of  March,  1904,  the  front  wall 
of  the  building  was  about  completed,  and 
while  appellee  was  engaged  in  laying  the 
last  course  of  brick,  the  wall  fell  to  the 
ground,  carrying  appellee  with  it  and  serious- 
ly injuring  him.  This  suit  was  brought  by 
him  against  appellant  to  recover  damages 
for  said  Injuries.  The  original  declaration 
was  filed  February  22,  1905w  An  amended 
declaration  was  filed  September  30, 1906.  An 
additional  count  was  filed  January  6,  1906, 
and  another  amended  declaration  was  filed 
August  24,  1906.  To  this  last  declaration 
appellant  filed  pleas  of  not  guilty  and  the 
statute  of  limitations.  The  court  sustained 
a  demurrer  to  tbe  latter  plea,  and  the  cause 
was  heard  upon  the  declaration  and  plea  of 
not  guilty.  Tbe  Jury  returned  a  verdict  in 
favor  of  appellee  for  $2,000,  upon  which  the 
court,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  That  judgment 
has  been  affirmed  by  the  Appellate  Court, 
and  tbe  case  is  brought  here  by  further  ap- 
peal. 

Alex.  W.  Hope  and  B.  H.  Canby,  for  ap- 
pellant   John  J.  Brenbolt,  for  appellee. 


FARMER,  J.  (after  stating  the  facts  as 
above).  Although  all  controverted  questions 
of  fact  were  settled  by  the  Judgment  of  the 
Appellate  Court,  a  considerable  portion  of  an 
elaborate  brief  and  argument  of  appellant 
Is  devoted  to  a  discussion  of  the  facts.  It 
was  ai^iellant's  contention  on  tbe  trial  that 
the  Injury  to  appellee  resulted  from  tbe  giv- 
ing way  of  the  brick  wall  he  had  built,  and 
not  from  the  giving  way  of  tbe  stone  founda- 
tion wall,  as  alleged  in  the  declaration.  The 
jury  found  against  appellant  upon  this  ques- 
tion, and,  the  judgment  rendered  by  the 
court  on  that  verdict  having  been  affirmed 
by  the  Appelate  Court,  that  question  is  not 
subject  to  our  review.  The  questions  of  law 
preserved  for  our  review  are:  Does  tbe 
declaration  state  a  cause  of  action ;  does  tbe 
amended  declaration  state  a  new  cause  of  ac- 
tion; did  tbe  court  err  In  the  admission  of 
incompetent  evidence  under  the  averments 
of  tbe  declaration,  and  did  the  court  err  in 
giving  Instractlons  at  the  request  of  appellee? 

The  original  and  first  amended  declara- 
tions averred  that  appellant  was  the  owner 
of  certain  land,  upon  which  there  was  erect- 
ed, under  his  supervision  and  control,,  a 
foundation  stone  wall,  upon  which  It  was 
proposed  to  erect  a  brick  building;  that  it 
was  appellant's  duty  to  have  so  buUt  the 
foundation  stone  wall  as  to  make  It  safe  and 
sufficient  to  support  the  brick  building  to 
be  erected  thereon,  but  that,  not  regarding 
his  duty,  appellant  wrongfully,  negligently, 
and  knowingly  suffered  said  stone  wall  to 
remain  in  a  bad  and  unsafe  condition,  etc., 
by  reason  whereof  the  brick  wall  fell  and 
Injured  appellee.  The  amended  declaration 
is  more  elaborate  In  its  averments  tlian  the 
original,  and  contains  averments  as  to  the 
relations  of  tlie  parties  omitted  from  the 
original  declaration,  and  makes  the  contract 
of  employment  of  appellee  and  bis  partner 
a  part  of  the  declaration.  There  is  no  sub- 
stantial difference,  however,  as  to  the  neg- 
ligence charged  and  relied  upon.  The  ad- 
ditional count  charges  that  appellant  know- 
ingly built,  and  permitted  to  be  built,  the 
foundation  wall  of  burnt  rock,  old  mortar, 
and  other  unsafe  materials  wholly  unfit  for 
use,  and,  Imowing  It  to  be  an  unsafe  founda- 
tion for  the  brick  walls  suffered  and  per- 
mitted appellee  to  remain  in  ignorance  of 
such  defective  and  unsafe  condition,  and  that, 
by  reason  of  the  unsafe  condition  of  the 
stone  wall,  it  gave  way  and  caused  a  por^ 
tion  of  the  brick  wall  erected  thereon  to  fall, 
thereby  injuring  appellee.  The  last  amended 
declaration  charges  appellant  with  negli- 
gence in  the  construction  of  the  founda- 
tion wall  of  Inferior  rock  and  mortar  that 
had  been  burnt  and  made  wholly  unfit  for 
use,  that  appellant  knew,  or  might  by  tbe 
exercise  of  reasonable  care  have  known,  that 
the  foundation  wall,  constructed,  as  It  was, 
of    Inferior    material,    would    not    support 
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the  bTlds.  walla  to  be  placed  upon  it,  and,  with- 
out warning  to  appellee,  Induced  liim  and  his 
partner,  who  were  bricklaying  contractors, 
without  knowledge  or  an  opportunity  of 
knowing  of  the  inferior  construction  and 
weak  condition  of  the  stone  wall,  to  under- 
take to  place  upon  said  unsafe  foundation 
wall  the  brick  walls,  of  the  proposed  build- 
ing, and  ttiat  while  appellee  was  engaged  in 
the  work,  exercising  due  care  and  caution 
for  his  own  safety,  by  reason  of  the  weak, 
rotten,  and  inferior  condition  of  the  founda- 
tion wall  it  gare  way,  throwing  appellee  to 
the  ground  and  Injuring  him.  The  negli- 
gence charged  In  the  original  and  flrst-amend- 
ed  declarations  was  the  unsafe  construction 
of  the  foundation  stone  wall.  It  was  not 
specified  in  what  respect  the  wall  was  un- 
safe. In  the  additional  count  filed  January 
6,  1906,  and  the  amended  declaration  filed 
August  24,  1906,  upon  which  the  trial  was 
had,  It  was  averred  that  the  unsafe  condition 
of  the  foundation  wall  was  caused  by  the 
use  of  defective,  inferior,  and  unfit  material 
in  Its  construction.  The  negligent  act  charg- 
ed in  the  original  and  last-amended  declara- 
tions was  the  construction  of  an  unfit  and 
unsafe  foundation  wall  for  the  support  of 
the  brick  walls  to  be  erected  thereon.  The 
last-amended  declaration  specifies  the  partic- 
ulars In  which  it  is  claimed  the  unsafe  and 
dangerous  conditions  existed,  and  was  not 
the  statement  of  a  new  cause  of  action,  and 
the  court  did  not  err  in  sustaining  the  de- 
murrer to  the  plea  of  the  statute  of  limita- 
tions. 

At  the  conclusion  of  appellee's  evidence  ap- 
pellant moved  the  court  to  instruct  the  ju- 
ry to  find  blm  not  guilty,  because  the  declara- 
tion did  not  state  a  cause  of  action.  This 
motion  was  denied,  and  appellant  again 
moved  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty.  These  motions 
were  again  made  at  the  close  of  all  the  evi- 
dence, and  were  again  denied  by  the  court 
Appellant  contends  that  It  appears  from  the 
declaration  that  the  relations  between  the 
parties  were  those  of  owner  of  the  premises 
and  contractor,  and  that  appellant  owed  ap- 
I)ellee  no  duty  to  furnish  blm  a  safe  place 
to  work.  By  the  averments  of  the  declara- 
tion It  was  the  stone  foundation  wall  ttiat 
gave  way  and  caused  the  accident,  and  not 
the  brick  wall  appellee  was  laying,  or  any 
part  of  the  work  that  appellee  had  been  en- 
gaged to  do  or  had  done.  The  foundation 
wall  had  been  erected  by  and  under  the 
direction  of  appellant,  and  appellee  had  noth- 
ing whatever  to  do  with  its  construction. 
Under  these  conditions  the  rule,  as  between 
the  owner  of  premises  and  the  contractor, 
relied  upon  by  appellant  in  cases  where  an 
injury  results  from  defective  work  of  the 
contractor,  Is  not  applicable.  The  declara- 
tion, we  think,  stated  a  good  cause  of  action ; 
and,  as  there  was  evidence  tending  to  prove 
its  allegations,  the  court  did  not  err  in 
refusing  to  direct  a  verdict 


On  the  trial  the  court  permitted  witnesses 
to  testify  for  appellee  that  the  manner  in 
which  the  foundation  wall  was  built  was  Im- 
proper, unsafe,  and  insecure.  Three  of  the 
witnesses  who  thus  testified  were  architects, 
two  of  them  stone  masons,  and  one  a  brick 
mason.  They  testified  that  area  walls  should 
have  been  built;  that  the  foundation  wall 
was  not  bonded  and  tied  together,  as  it 
should  have  been ;  that  the  stones  in  it  were 
set  on  edge  when  they  should  have  been 
laid  flat,  etc  This  testimony  does  not  ap- 
pear to  have  been  objected  to  at  the  time 
it  was  given,  but  appellant  asked  the  court 
to  instruct  the  jury  to  disregard  it,  on  the 
ground  that  negligence  in  the  manner  of 
building  the  wall  was  not  complained  of  in 
the  declaration.  We  think  the  evidence  was 
Incompetent  under  the  averments  of  the 
declaration,  as  the  only  negligence  charged 
therein  was  as  to  the  character  of  the  ma- 
teria] used  in  building  the  wall.  It  is  well 
settled  that  a  recovery  can  be  had  only 
on  the  grounds  of  the  negligence  charged  in 
the  declaration.  While  this  evidence  was 
not  objected  to  at  the  time  it  was  offered, 
the  court  should,  when  asked  so  to  do  by 
appellant,  have  Instructed  the  jury  to  dis- 
regard this  testimony,  and  Its  failure  to  do 
so  was  prejudicial  error.  Lake  Street  Ele- 
vated Railroad  Co.  v.  Shaw,  203  111.  39,  67 
N.  E.  874;  Chicago  Union  Traction  Co.  v. 
May,  221  111.  530,  77  N.  B.  933. 

It  is  contended  by  appellant  that  the  court 
erred  in  giving  the  first  and.  third  instructions 
given  on  motion  of  the  appellee.  The  first  in- 
struction told  the  jury  that.  If  they  believed 
from  a  preponderance  of  the  evidence  that  de- 
fendant was  guilty  of  the  negligence  charged 
in  the  declaration,  as  therein  charged,  and 
that  plalntitr  was  injured  in  consequence 
thereof,  as  charged  In  the  declaration,  and 
that  at  and  immediately  prior  to  the  accident 
he  was  in  the  exercise  of  due  care  and  cau- 
tion for  his  own  safety,  they  should  find  the 
defendant  guilty.  The  third  instruction  told 
the  jury  that,  if  they  believed  from  a  pre- 
ponderance of  the  evidence  that  the  plaintiff 
was  injured  by  and  through  the  negligence  of 
the  defendant,  as  charged  in  the  declaration, 
without  any  fault  or  neglect  on  the  part  of 
the  plalntitr,  they  should  find  the  defendant 
guilty  and  assess  the  plaintltTs  damages. 
Appellant  offered  evidence  tending  to  show 
that  the  stone  foundation  wall  and  the  char- 
acter of  the  material  of  which  tt  was  con- 
structed were  open  and  visible  to  the  view  of 
every  one,  and  that  there  was  nothing  to  pre- 
vent any  ohe  about  the  wall  from  seeing  it, 
and  observing  the  character  of  the  material 
it  was  built  of.  Appellee's  evidence  tended  to 
show  that  the  view  of  the  foundation  wall 
was  obstructed  by  boards,  so  that  the  char- 
acter of  its  material  was  not  open  to  observa- 
tion. Appellant  contends  that  under  the  evt- 
doice  the  element  of  assumed  risk  was  in 
the  case,  and  that  this  element  was  Ignored 
by  the  coort  in  tnstructioDs  1  and  8  above  re- 
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ferred  to.  In  anpiwrt  of  this  contention  Illi- 
nois Terra  Cotta  Lumber  Co.  t.  Hanley,  214 
IlL  243,  73  N.  B.  373,  Is  relied  upon.  In  tbat 
case  the  element  of  assumed  risk  was  not 
negatived  by  an  averment  in  the  declaration 
that  the  plaintiff  had  no  Imowledge  of  the 
unsafe  conditions  wMch  it  was  alleged  caus- 
ed the  injury,  and  the  evidence  as  to  whether 
he  did  know,  or  ought  to  have  known,  of  it 
was  conflicting ;  that  of  the  defendant  fairly 
tending  to  show  that  the  risk  of  being  injured 
by  the  means  alleged  in  the  declaration  was 
assumed  by  the  plaintiff.  It  was  therefore 
held  that  two  instructions  which  omitted  the 
element  of  assumed  risk,  one  authorizing  a 
recovery  if  the  plaintiff  had  proven  his  case 
as  laid  in  his  declaration,  and  the  other  au- 
thorizing a  recovery  if,  while  In  the  exercise 
of  ordinary  care,  he  was  injured  by,  or  In 
consequence  of,  the  negligence  of  the  defend- 
ant as  charged  in  his  declaration,  were  erro- 
neous. The  giving  of  a  similar  Instruction 
was  assigned  as  error  in  Springfield  BoUer 
Co.  V.  Parks,  222  III.  355,  78  N.  E.  809.  The 
court  said  (page  363  of  222  III.,  page  813  of 
78  N.  B.):  'The  declaration  in  this  case 
differs  from  the  declaration  in  Illinois  Terra 
Cotta  Lumber  Co.  v.  Hanley.  214  III.  243,  73 
N.  EL  373,  and  kindred  cases  relied  upon  by 
appellant.  Here  facts  were  averred  In  the 
second  count  of  the  declaration  [the  count  up- 
on which  the  case  was  submitted  to  the  Jury], 
which,  if  true,  showed  the  appellee  did  not 
assume  the  risk  which  caused  his  injury, 
while  such  was  not  true  of  the  declaration  in 
the  Hanley  Case." 

In  Kirk  &  Co.  v.  Jajko,  224  111.  338,  79  N. 
B.  677,  It  was  urged  the  trial  court  erred  in 
omitting  from  an  Instruction  the  element  of 
assumed  risk,  and  the  Hanley  Case  was  relied 
on  in  support  of  the  contention.  In  passing 
upon  the  question  the  court  said  (page  343  of 
224  ni.,  page  578  of  79  N.  B.):  "The  instruc- 
tion condemned  in  the  case  last  above  cited 
[the  Hanley  Case]  was  substantially  in  the 
form  of  the  one  given  in  this  case,  and  it  was 
held  in  thnt  case  erroneous,  for  the  reason 
that  it  Ignored  the  question  of  assumed  risk. 
There  Is,  however,  a  very  dear  distinction 
between  that  case  and  the  case  at  bar.  In 
the  first  and  second  counts  of  the  declaration 
in  this  case  plaintiff  averred  ignorance  of  the 
dangers  attending  the  method  of  unloading 
the  cask,  and  averred  that  he  was  acting  un- 
der the  order  of  the  defendant  at  the  time  he 
was  Injured,  while  no  such  avernient  was 
found  in  the  declaration  in  the  Hanley  Case." 
The  declaration  in  this  case  averred  that  ap- 
pellee did  not  know,  and  did  not  have  an  op- 
portunity of  knowing,  of  the  inferior  mate- 
rial used  in  the  constmction  and  the  weak 
condition  of  the  stone  vrall.   This  averment 


as  clearly  negatived  the  assumption  ot  the 
risk  by  appellee  as  did  the  averments  in  the 
Parks  and  Jajko  Cases,  and  in  both  of  those 
cases  the  Instruction  complained  of  was  held 
not  to  be  erroneous.  The  appellee's  proot 
tended  to  support  the  averments  of  his  dec- 
laration that  he  was  ignorant  of  the  condi- 
tion of  the  wall.  The  fact  that  this  averment 
was  controverted  by  appellant's  evidence  did 
not  require  appellee  to  ask  to  have  the  jury 
instructed  upon  the  law  of  assumed  risk. 
Upon  his  theory  of  the  case,  under  both  the 
averments  ot  his  declaration  and  the  proof, 
this  element  was  not  in  the  case.  A  party 
to  a  suit  is  entitled  to  have  instructions  giv- 
en presenting  his  theory  of  the  case,  based 
upon  the  pleadings  and  proof.  If  the  oppo- 
site party  relies  upon  a  different  theory,  re- 
pugnant to  that  of  his  adversary,  it  is  for 
him  to  ask  for  instructions  presenting  his 
theory  of  the  case.  In  Couhty  of  Cook  ▼. 
Harms,  108  111.  151,  it  was  said  (page  161): 
"It  Is  sufficient  if  it  [the  Instruction]  rests 
upon  a  byxwthesis  sustained  by  evidence,  and 
states,  accurately  and  fully,  the  law  upon 
that  hypothesis.  If  the  evidence  also  fairly 
presents  hypotheses  sustaining  modifying  or 
repugnant  legal  propositions,  those  desiring 
to  avail  of  such  propositions  may  have  them 
presented  in  separate  instructions."  See,  al- 
so, American  Central  Ins.  Co.  v.  Rothschild, 
82  111.  166;  Chicago  &  Alton  RaUroad  Co.  v. 
Harrington,  192  ill.  9,  61  N.  E.  622;  Eames  v. 
Rend,  105  111.  506.  At  appellant's  request 
the  court  instructed  the  jury  that  the  bur- 
den was  upon  appellee  to  prove  every  mate- 
rial fact  necessary  to  constitute  his  cause  of 
action,  "as  asserted  by  him  and  denied  by 
the  defendant,  by  more  or  a  greater  weight 
of  evidence  than  has  been  offered  by  defend- 
ant." By  another  instruction  given  at  the 
request  of  appellant  the  jury  were  told  ttiat 
if  the  plaintiff  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  of  the  char- 
acter of  the  materials  used  in  the  stone  foun- 
dation wall  before  undertaking  to  construct 
the  brick  work  upon  It,  he  assumed  the  risk 
of  being  injured  thereby,  and  could  not  recov- 
er. Another  instruction  told  the  jury  ttiat 
it  was  the  duty  of  appellee  to  exercise  ordi- 
nary and  reasonable  care  to  ascertain  the 
character  of  tlie  material  used  in  the  stone 
wall,  and  tf  he  failed  to  do  so,  he  could  not 
recover. 

We  do  not  think  the  court  erred  In  giving 
the  instructions  complained  of,  at  the  request 
of  appellee,  but  for  the  error  in  refusing  ap- 
pellant's instruction,  as  above  suggested,  the 
judgments  of  the  Appellate  and  circuit  courts 
are  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

VICKBRS,  J.,  dissenting. 
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BATTKR  ▼.  OliOS  et  al. 
(Supreme  Conrt  of  Illinois.    Oct.  '26,  IflOS.    Re- 
hearing Denied  Dec.  4,  190S.) 

1.  QuiKTiNe  Trru!  <§  44*)— Bvidencb  of  Ti- 
tle AND  PoasEssioR— Deeds  as  Evidence. 
A  master's  deed  to  nnoccupied  premises  and 
mesne  conveyances  through  other  persons  to 
complainant  in  a  suit  to  quiet  title  are  not  evi- 
dence of  her  ownerslup  in  the  absence  of  evi- 
dence of  title  or  possession  in  herself,  her  gran- 
tors, or  any  of  the  parties  to  the  decree  undbr 
which  the  master's  deed  was  made,  since  a  deed 
for  land  without  proof  of  possession  of  owner- 
ship Is  the  grantor  is  not  proof  of  the  grantee's 


01- 


[Bd.  Note.— For  other  cases,  see  Quieting 
He,  Cent  Dig.  t  91 ;  Dec  Dig.  f  44i»] 

2.  Quieting  TixtE  (t  10*)— Right  of  Action 
— OwNEBSHip  OF  Plaintiff. 

In  a  suit  to  quiet  title,  c<HnpIainant  most 
provs  her  ownership  to  the  premises. 

[Kd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  t  36 ;  Dec.  Dig.  {  10.*] 

3.  Taxation  (§  818*)- Action  to  Quiet  Title 
Against  Tax  Deed — Pboceedinob— Costs. 

In  a  suit  to  remove  a  tax  deed  as  a  cloud 
on  title,  where,  before  bringing  suit,  no  tender 
was  made  a  defendant  of  the  amount  equitably 
due  her  for  taxes  paid  on  the  premises,  it  was 
error,  on  setting  aside  the  tax  deed,  to  decree 
costs  against  defendant. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S  1618;  Dec.  Dig.  }  818.*] 

Appeal  from  Superior  Court,  Cook  Coun- 
ty; Farlin  Q.  Ball,  Judge. 

Bill  by  Marie  M.  Bauer  against  Jacob  Glos 
and  others  to  quiet  title.  Decree  for  com- 
plainant, and  defendants  appeal.  Reversed 
and  remanded.  . 

Joiin  R.  O'Connor,  for  appellants.  Jacob 
Glos,  pro  se.    Albert  H.  Fry,  for  appellee. 

DUNN,  J.  The  appellee,  Marie  M.  Bauer, 
filed  a  bill  to  quiet  ber  title  to  certain  prem- 
ises in  Cook  county  against  Jacob  Glos,  E^- 
ma  J.  Glos,  and  August  A.  Timke,  the  ap- 
pellants, and  thereby  sought  to  have  canceled 
as  a  cloud  upon  her  title  a  certain  tax  deed 
to  Jacob  Glos  and  certain  conveyances  from 
Jacob  Glos  to  the  other  defendants.  The  an- 
swers of  the  appellants  put  in  Issue  appel- 
lee's ownership  of  the  premises.  The  court 
decreed  the  relief  prayed  for,  and  the  de- 
fendants appealed. 

The  only  evidence  of  appellee's  ownership 
was  a  master's  deed  to  Henry  Bauer,  dated 
October  15,  1900,  executed  pursuant  to  a  -de- 
cree of  the  superior  court  of  Cook  county  and 
a  sale  thereunder,  and  subsequent  deeds  from 
Henry  Bauer  and  wife  to  Albert  Bauer,  and 
from  Albert  Bauer  to  appellee.  The  premises 
were  unoccupied,  and  there  is  no  evidence  of 
title  or  possession  in  appellee  or  her  grantors, 
or  any  of  the  parties  to  the  decree  by  virtue 
of  which  the  master's  deed  vras  made.  A  deed 
for  land  without  proof  of  possession  or  title 
in  the  grantor  is  not  proof  of  title  In  the 
grantee.  Metropolitan  Elevated  Railway  Co. 
y.  Eschner,  232  III.  210,  88  N.  E.  809;   Glos 


y.  Miller,  213  111.  22,  72  N.  E.  714  In  order 
to  maintain  her  bUl,  it  was  necessary  for  ap- 
pellee to  prove  her  ownership  of  the  premises. 
Hewes  y.  Glos,  170  111.  436,  48  N.  E.  922.  In 
the  absence  of  such  proof,  her  bill  should 
have   been   dismissed. 

It  was  also  error  to  decree  one-third  ot 
tlie  costs  against  the  appellant  Emma  J.  Glos, 
as  no  tender  was  made  to  ber,  before  filing 
the  bill,  of  the  amount  equitably  due  her  for 
taxes  paid.  Gage  y.  Goudy,  141  III.  215,  80 
N.  E.  320;  Glos  y.  Adams,  204  IlL  646,  68 
N.  E.  398. 

The  decree  is  reversed  and  the  cause  («■ 
manded. 

Reversed  and  remanded. 


(216  ni.  SIX) 

WARDEN  y.  GLOS  et  ux. 
(Supreme  Court  of  Illinois.    Oct  26,  1008.    Re- 
hearing Denied  Dec.  4,  1908.) 

1.  Taxation  (5  743*)— Tax  Title— Void  Tax 
Deeds— Effect. 

A  grantor  claiming  under  void  tax  deeds 
can  convey  nothing  as  against  the  true  owner. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S  1485;  Dec.  Dig.  S  743.*] 

2.  Taxation  (S  743*)— Tax  Title— Action  to 
Tby  Title— Decbee. 

The  purchaser  of  land  under  void  tax  deeds 
conveyed  a  part  of  it  to  another,  and  the  owner 
thereafter  sued  to  cancel  the  tax  deeds,  and  to 
prevent  the  purchaser  under  them  and  his  gran- 
tee from  asserting  title,  the  bill  alleging  the  sale 
of  "a  portion"  of  the  grantor's  alleged  title,  and 
the  decree  canceling  the  deed  required  the  taxes, 
assessments,  etc.,  paid  by  the  purchaser  to  be 
refunded,  but  did  not  reauire  any  part  of  it  to  be 
paid  to  his  grantee.  Meld  that  as  there  was 
nothing  to  show  what  part  of  the  land  was  con- 
veyed to  such  grantee,  and  it  being  incumlient 
upon  her  to  show  her  interest  in  the  deeds,  the 
decree  was  proper. 

[Bid.  Note.— For  other  cases,  see  Taxation. 
Cent  Dig.  {  1485;  Dec.  Dig.  i  743.*] 

8.  Taxation  (8  82»*)— Tax  Tnta— Rights  of 
pubchaseb  of  invalid  titlb— rigrtb  of 
Pubchaseb's  Grantee— Refunding  Taxes. 
A  conveyance  of  a  part  of  land,  claimed  by 
the  grantor  under  a  void  tax  deed,  operated  aa 
an  assignment  of  the  grantor's  rights  and  inter- 
est to  the  extent  of  tne  interest  conveyed,  and 
his  grantee  was  entitled  to  receive  his  propor- 
tionate share  of  the  amount  refunded  oy  the 
owner  upon  the  cancellation  of  the  tax  deeds,  it 
his  interest  appeared  from  the  evidence  or  alle- 
gations. 

[Ed.  Note.— For  other  cases,  see  Tttxation. 
Cent  Dig.  i  1644 ;  Dec.  Dig.  t  829.*] 

4.  Equity  ({  427*)— Decbee— Relief  to  De- 
fendant-CoNFORioTr  TO  Findings  and 
Evidence. 

Where  a  decree  is  entered  granting  affirma- 
tive relief,  it  must  be  justified,  either  by  the 
facts  which  it  si>ecifically  finds,  or  by  the  evi- 
dence appearing  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S  1001 ;  Dec.  Dig.  f  427.*] 

Appeal  from  Circuit  Conrt,  (3ook  County; 
Lockwood  Honore,  Judge. 

Action  by  Emma  C  Warden  against  Ja- 
cob Glos  and  another.    From  a  Judgment  for 
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plalntU^  one  of  defendants  appealed.    Af- 
firmed. 

John  R.  O'Connor,  for  appellant.  David 
G.  Robertson,  for  appellee. 

CARTER,  J.  Appellee  filed  her  bill  No- 
vember 18,  1003,  m  the  circuit  conrt  of 
Cook  connty,  alleging  that  she  was  the  own- 
er and  In  irassession  of  a  certain  lot  In  South 
Chicago,  and  that  this  property  had  been 
sold,  at  various  times,  for  nonpayment  of 
taxes,  and  tax  deeds  Issued  therefor  to  Jacob 
Gios;  that  on  May  29,  1903,  Jacob  Glos  as- 
sumed to  convey  to  his  wife,  Bmma  J.  Glos, 
appellant  herein,  "a  portion  of  his  alleged 
title,"  acquired  under  said  tax  deeds.  On 
answers  filed  and  Issues  joined  as  to  both 
defendants  a  hearing  was  had  In  open  court, 
and  decree  entered,  finding  that  the  court 
had  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter; that  appellee  was  the  owner 
and  In  possession  of  the  real  estate  in  ques- 
tion; that  the  four  tax  deeds  described  In 
the  bill  of  complaint  were  each  of  them  null 
and  void;  that  they  be  canceled  and  set 
aside,  as  a  cloud  upon  the  title  of  appellee; 
and  that  the  defendants,  and  each  of  them, 
be  forever  barred  from  asserting  or  claim- 
ing any  right;  title,  or  interest  in  said  prem- 
ises and  every  part  thereof.  Appeal  has 
been  prayed  to  this  court  by  Emma  J.  Gloa 
only. 

The  evidence  beard  on  the  trial  before 
the  chancellor  is  not  in  the  record,  not  hav- 
ing been  preserved  by  a  certificate  of  evi- 
dence. Appellant  first  Insists  that,  the  evi- 
dence not  being  in  the  record,  and  there  be- 
ing no  specific  finding  of  facts  as  to  her  title 
in  the  decree,  said  decree  cannot  be  sustain- 
ed as  against  her,  even  though  it  does  find 
that  all  the  material  allegations  of  the  bill 
are  true.  Village  of  Harlem  v.  Suburban 
Railroad  Co.,  202  III.  801,  66  N.  E.  lOGO; 
Timke  v.  Allen,  225  111.  402,  80  N.  E.  297.  No 
point  is  made  In  the  briefs  of  appellant  that 
the  finding  of  facts  in  the  decree  as  to  the 
tax  deeds  to  Jacob  Glos  was  not  sufiScient  to 
sustain  the  decree  as  against  his  interest; 
in  other  words,  the  invalidity  of  the  tax 
deeds  to  Jacob  Glos  is  not  questioned  by 
appellant  It  appears  from  the  face  of  the 
pleadings  that  the  title  of  Emma  3.  Glos 
Is  based  entirely  upon  such  tax  deeds.  The 
tax  deeds  being  void,  the  deed  from  Jacob 
Glos  to  Emma  J.  Glos  conveyed  nothing. 
McCraney  v.  Glos,  222  HI.  628,  78  N.-  E. 
921. 

The  decree  found  that  all  the  money  for 
taxes,  assessments.  Interest,  and  costs  paid 
by  Jacob  Glos  on  this  property  should  be 
refunded  to  him,  that  this  amount  was  tend- 
ered to  and  accepted  by  Jacob  Glos,  and  that 
the  decree  was  satisfied  in  full,  and  It  is 
urged  that  this  was  error,  In  that  the  decree 
failed  to  require  payment  to  Emma  3.  Glos 


of  the  portion  of  the  money  to  which  slie 
was  entitled  under  her  deed.  The  tax  deeds 
being  invalid,  the  deed  from  Jacob  Glos  to 
E^ma  J.  Glos  conveyed  no  title  as  against 
appellee,  but  as  between  the  grantor  and 
grantee  it  operated  as  an  assignment  of  the 
grantor's  rights  and  interests  to  the  extent 
of  the  quantity  of  the  Interest  conveyed, 
and  entitled  the  grantee,  Emma  J.  Glos.  to 
receive  a  like  portion  of  the  amount  required 
to  be  refunded  by  the  complainant  upon  the 
Setting  aside  of  the  tax  deeds.  Glos  v.  Mul- 
cahy,  210  III.  639,  71  N.  B.  629;  Glos  v.  Casa. 
230  111.  641,  82  N.  E.  827.  The  bill  alleges 
that  Jacob  Glos  conveyed  "a  imrtion  of  his 
alleged  title"  to  Emma  J.  Glos,  but  there 
is  nothing  in  the  record  to  show  what  such 
portion  was.  The  decree  might  have  pro- 
vided for  a  division  of  the  money  between 
Jacob  Glos  and  Emma  J.  Glos  In  the  pro- 
portion of  their  respective  Interests,  but  it 
was  Incumbent  upon  appellant  Emma  J. 
Glos  to  show  what  her  interest  was  under 
her  deed.  Where  a  decree  is  entered  grant- 
ing affirmative  relief,  the  rule  is  that  the 
decree  must  be  justified,  either  by  the  facts 
which  it  specifically  finds,  or  by  evidence 
appearing  in  the  record  (Patterson  v.  Nor- 
thern Trust  Co.,  230  111.  334,  82  N.  B.  837), 
but  If  no  evidence  was  Introduced  by  appel- 
lant showing  her  exact  Interest,  the  decree 
as  entered  by  the  court  was  a  proper  one. 
It  is  supported  by  the  absence  of  any  evi- 
dence, since  that  Is  the  proper  decree  in  case 
there  was  no  evidence  as  to  her  .interest, 
rirst  Nat  Bank  v.  Baker,  161  lU.  281,  48 
N.  B.  1074.  Appellee's  position  is  very  simi- 
lar to  that  of  one  in  whose  favor  a  decree 
has  been  entered  dismissing  a  bill.  Appellee 
did  not  need  any  evidence  to  support  her 
contention  on  this  point. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


(28(  lU.  401) 

CHICAGO  TERMINAL  TRANSFER  E.  CO. 
V.  PREUCIL. 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dec.  4,  1908.) 

1.  Appeal  and  Ebbob  (5  66*)— Decisions  Re- 
viewable. 

An  appeal  is  allowed  by  the  statute  only 
for  the  purpose  of  reviewing  final  judgments,  or- 
ders, or  decrees,  and  no  appeal  can  be  taken 
from  an  interlocutory  order  unless  specially  au- 
thorized by  statute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  329;  Dee.  Dig.  t  66.»] 

2.  Appgai.  and  Ebbob  (i  78*) — Appbal  fbok 
Final  Judomknt— Review  of  Irtebloou- 

TOBY  OBDERB. 

An  order  denying  a  motion  to  dismiss  a  pe- 
tition by  a  railway  company  to  condemn  land 
for  want  of  authority  to  take  the  same  is  inters 
locutoiy  and  it  is  not  appealable,  bat  it  la  re- 
viewable on  appeal  from  the  final  judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Etror,  Cent  Dig.  (i  464-471 ;  Dec.  Dig.  {  78.»] 
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8.  EuiRCHT  DauAiH  (i  263*)— Appeai.  nou 
Final  JnDoifEin>— Rbvikw  ot  Intebloot;- 
TOBT  Obdebs. 

In  condemnatioa  proceedinea,  the  final  or- 
der redted  that  the  eontt  had  denied  a  motion 
to  dismiss,  and  had  found  that  the  petitioner 
was  entitled  to  condemn  the  property  sought  to 
be  taken,  and  then  recited  a  stipulation  as  to  the 
compensation  to  be  paid.  The  owner  appealed 
from  the  order  authorizing  the  petitioner  to  con- 
demn the  proiwrty,  and  from  tbe  order  denying 
the  motion  to  dismiss  the  petition.  Held,  that 
there  was  no  appeal  from  the  final  judgment, 
but  that  the  owner  limited  his  appeal  to  the 
decision  on  the  motion  to  diwniss,  wnich  appeal 
was  not  authorized  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  ^  253.*J 

Appeal  from  Superior  Court,  CSook  Gountr ; 
Oeorge  A  Dnpuy,  Judge. 

Proceedings  by  the  Chicago  Terminal 
Transfer  Railroad  Company  against  F.  M. 
Preucll  for  condemnation  of  property  for  a 
railroad  right  of  way.  From  an  order  deny- 
ing a  motion  to  dismiss  the  proceedings  for 
want  of  authority  to  take  the  property,  de- 
fendant appeals.    Dismissed. 

Franklta  B.  Hussey,  Samuel  Frledlander, 
and  Eldon  J.  Cassoday,  for  appellant.  Jesae 
B.  Barton,  for  appellee. 

CARTWRIOHT,  C.  J.  The  appellee,  a  cor- 
poration organized  under  the  laws  of  this 
state,  and  authorized  to  construct,  maintain, 
and  operate  a  railroad  from  the  southwest 
comer  of  Harrison  street  and  Fifth  avenue, 
in  Chicago,  southerly,  westerly  and  south- 
westerly through  the  city  of  La  Salle  to  the 
Mississippi  river,  filed  In  the  superior  court 
of  Cook  county  a  ];>etltion  under  the  eminent 
domain  act  to  ascertain  the  compensation 
to  be  paid  for  the  south  16  feet  of  lot  32,  in 
block  16,  in  Sampson  &  Oreene's  addition  to 
Chicago,  and  appellant's  leasehold  interest 
therein,  to  be  appropriated  and  used  for  the 
purposes  of  constructing  and  operating  a  sec- 
ond main  track  thereon.  The  petition  was 
.dismissed  as  to  the  owner  In  fee,  and  appel- 
lant filed  a  motion  to  dismiss  the  petition  as 
to  blm  for  want  of  authority  to  take  his 
property  for  the  uses  of  appellee.  The  mo- 
tion was  accompanied  by  a  traverse  or  de- 
nial of  the  right  of  appellee  to  take  the  prop- 
erty for  various  reasons.  One  reason  speci- 
fied was  that  in  the  year  1897  the  appellee 
purchased  a  railroad  previously  constructed 
south  of  said  premises,  crossing  Rebecca 
street  twice  on  curves,  and  had  been  opera- 
ting the  same  since  said  purchase,  either  by 
itself  or  Its  receiver;  that  the  only  purpose 
of  this  proceeding  was  to  relocate  the  line, 
and  do  away  with  the  old  curves,  making  a 
straight  line;  that  the  purchase  of  the  said 
railroad  amounted  to  a  location  of  the  appel- 
lee's road  and  exhausted  its  power  of  loca- 
tion; and  that  neither  the  corporation  nor 
its  receiver  had  any  lawful  power  or  author- 
ity to  relocate  the  railroad  on  a  line  extend- 
ing In  the  same  general  direction  between  the 


same  termini.  Other  reasons  given  were 
that  a  previous  proceeding  in  the  county 
court  between  the  same  parties  to  condemn 
the  same  premises  was  dismissed  by  said 
court  on  motion  of  appellee,  and  the  statute 
does  not  authorize  a  second  proceeding  be- 
tween the  same  parties  for  the  same  purpose, 
and  that  the  circuit  court  of  the  United 
States  had  no  power  to  direct  or  authorize 
this  proceeding.  The  court  beard  .the  evi- 
dence of  the  respective  parties  on  the  motion 
to  dismiss  the  petition,  and  on  March  2,  1908, 
overruled  the  motion.  To  the  ruling  of  the 
court  in  overruling  and  denying  the  motion 
to  dismiss,  appellant  duly  excepted,  and  a 
bill  of  exceptions  was  tendered  to  and  certi- 
fied by  the  Judge.  On  March  13,  1908,  the 
parties  filed  a  stipulation  by  which  appellant 
waived  a  Jury  trial,  and  the  question  of  com- 
pensation and  damages  was  submitted  to  the 
court,  with  an  agreement  that  there  should 
be  awarded  by  the  court  to  appellant,  as  com- 
pensation for  the  property  taken  and  dam- 
ages to  the  property  not  taken  which  might 
be  claimed  under  a  cross-petition,  the  sum  ot 
$2,500.  It  was  agreed  that  the  stipulation 
should  not  prejudice  appellant  as  to  bis 
rights  under  the  motion  or  in  respect  to  tak- 
ing an  appeal  from  the  decision  of  the  court 
upholding  the  right  of  appellee  to  condemn 
the  property  and  denying  the  motion  to  dis- 
miss. The  stipulation  was  not  to  be  a  waiv- 
er of  the  exception  taken  to  the  decision  on 
the  hearing  of  the  motion.  The  court  there- 
upon entered  a  final  order  reciting  that  the 
motion  to  dismiss  the  petition  had  been  filed, 
and  theretofore  overruled,  and  finding  that 
appellee  was  authorized  to  condemn  the  lease- 
hold interest  of  appellant,  to  which  order 
and  ruling  appellant  excepted.  The  order 
then  recited  the  stipulation  of  the  parties  as 
to  the  amount  of  compensation,  and  in  ko 
cordance  therewith  foupd  the  full  compen- 
sation and  damages  to  be  |2,500.  The  order 
authorized  appellee  to  enter  upon  the  prena- 
Ises  on  payment  of  the  compensation  so  as- 
certained, and  it  was  ordered  that.  In  the 
event  of  an  appeal  by  appellant,  the  appellee 
might  enter  upon  the  use  of  the  premises 
upon  entering  Into  a  bond  In  the  sum  of  $3.- 
600,  conditioned  for  the  payment  of  such 
compensation  and  damages  as  might  be  final- 
ly adjudged  in  the  case.  To  the  ruling  of 
the  court  In  rendering  Judgment  of  condemn- 
ation appellant  excepted,  and  then  follows 
this  prayer  for  an  appeal :  "And  now  again 
on  this  day.  come  the  petitioner  and  Prendl, 
respondent,  and  the  said  respondent  prays 
the  court  for  an  appeal  to  the  Supreme  Court 
of  the  state  of  Illinois  from  the  order  and 
Judgment  of  the  court  herein  that  said  peti- 
tioner is  authorized  and  empowered,  and  has 
the  right  in  law,  to  condemn  the  ttroperty  of 
said  respondent  in  this  proceeding,  and  from 
the  order  of  said  court  heretofore  entered 
denying  the  motion  of  said  Preucil  to  dls- 
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mla  the  petlUon  herein."  The  prayer  for 
an  appeal  was  allowed  upon  appellant  giving 
a  bond,  and  the  appeal  was  perfected. 

An  appeal  Is  allowed  by  the  statute  only 
for  the  purpose  of  reviewing  final  Judgments, 
orders,  or  decrees,  and  no  appeal  can  be  tak- 
en from  an  interlocutory  order,  decree,  or 
jDdgment  entered  In  the  progress  of  a  cause 
unless  specially  authorized  by  statute.  Keel 
T.  Bently,  15  III.  228;  Cunningham  v.  Loom- 
Is,  17  111.  555;  Hawkins  t.  Bnrwell,  191  111. 
389,  61  N.  E.  68.  The  decision  of  the  court 
on  the  motion  and  the  order  denying  the 
same  were  interlocutory,  and  did  not  consti- 
tute a  final  adjudication  between  the  partiea. 
The  court  merely  sustained  the  right  of  the 
appellee  to  proceed  with  the  cause  and  have 
the  compensation  tind  damages  ascertained. 
No  appeal  could  be  taken  from  that  order, 
'and  the  appeal  finally  taken  was  not  from 
the  final  judgment  but  from  the  interlocu- 
tory order.  The  appellant  excepted  to  the 
mllng  of  the  court  on  his  motion  and  was 
compelled  to  proceed  to  trial,  aind,  If  he  had 
appealed  from  the  final  Judgment,  he  might 
have  assigned  error  on  the  ruling  of  the 
contt  In  denying  his  motion.  If  that  bad 
ieta  done,  and  this  conrt  had  found  that 
there  was  no  right  to  condemn  the  property, 
the  final  Judgment  would,  of  course,  have 
been  reversed  for  that  reason.  The  final  or- 
der recited  that  the  court  had  previously 
overruled  the  motion  to  dismiss,  and  found 
that  the  appellee  was  authorized  and  em- 
powered, and  had  the  right  in  law,  to  con- 
demn the  leasehold  interest  of  appellant ;  and 
the  court  then  proceeded  to  final  Judg^nent 
ordering  that  appellee  enter  nptm  the  proper- 
ty, and  the  use  of  the  same,  upon  payment  of 
fnll  compensation  fixed  by  the  stipulation. 
There  was  no  appeal  from  that  final  judg- 
ment, but  appellant  expressly  limited  his  ai>- 
peal  to  the  decision  on  the  motion,  on  which 
no  appeal  would  lie.  The  only  appeal  author- 
ized by  law  would  have  been  from  the  final 
judgment  of  the  court  and  the  appeal  prayed 
for  was  Improvldently  allowed  by  the  court 

The  appeal  was  dismissed. 

Appeal  dismissed. 

(236  111.  42>.) 

8ATL0R  «t  al.  v.  DUEL,  City  Clerk,  et  al. 
(Supreme  Court  of  Illinois.    Oct  28.  1908.    Re- 
hearing Denied  Dec.  8,  1908.) 

L  CODBTS    a  2*)— "JUBISDlCnON." 

"Jurisdiction"  is  the  power  vested  by  law 
in  a  tribunal  to  hear  and  determine  causes  prop- 
erly coming  before  it. 

[Eld.  Mote.— For  other  cases,  see  Courts,  Cent 
Dig.  II;  Dec.  Dig.  8  2.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3876-S8S5 ;  vol.  8,  pp.  7697-7698.] 

2.  WoBDB  AND  Phrases— "Final." 

"Final"  means  last;  conclusive;  pertaining 
to  the  end. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8.  p.  2772;  vol.  8,  p.  7663.] 


8:  iNToxicATiHO  Liquobs  (t  37*)— Contbbtb— 
LocAi,  Option— Rbvikw— Right  to  Affbai. 
Under  Act  May  16,  1907  (Laws  1907,  p. 
304,  S  19),  providing  that  the  county,  court  shall 
have  "final  jurisdiction"  to  hear  and  determine 
a  ctmtest  of  a  local  option  election,  no  appeal 
lies  from  the  county  court. 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  |  37.*] 

4.  CoNSTiTtrnoNAi,  Law  (i  206*)— Pbivileqes 

AND   IkMUNITIES  OF  CITIZENS  OF  THE   UNIT- 
ED States. 

Notwithstanding  Act  May  16,  1907  (Laws 
1907,  p.  3(H,  I  19),  providing  that  the  county 
court  shall  have  "final  jurisdiction"  to  determine 
a  local  option  election  contest,  denies  an  appeal 
from  the  county  court,  it  is  not  in  violation  of 
Const.  U.  S.  Amend.  14,  forbidding  a  state  to 
make  or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the  United 
States. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  646 ;  Dec.  Dig.  {  206.*] 

6.  CoNSTrrnriONAi,  Law  {|  316*)— Due  Pbo- 
CESS  OF  Law— Denial  of  Right  to  Afpeal. 
Notwithstanding  Act  May  16,  1907  (Laws 
1907,  p.  304,  f  19).  providing  that  the  county 
court  shall  have  "final  jurisdiction"  to  hear  and 
determine  a  contest  of  a  local  option  election, 
denies  an  appeal  from  the  county  court  the  act 
is  not  a  deprivation  of  life,  liberty,  or  property 
without  due  process  of  law,  in  violation  of 
Const  U.  S.  Amend.  14. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  {  316.»] 

6.  Constitutional  Law   (J  249*)  —  Equal 
Pbotection  of  the  Laws. 

Notwithstanding  Act  May  16,  1907  (Laws 
1907,  p.  3(H,  i  19),  providing  that  the  county 
court  shall  have  "final  jurisdiction"  to  determine 
a  contest  of  a  local  option  election,  denies  an 
appeal  from  the  county  court,  the  act  is  not  a 
denial  of  the  equal  protection  of  the  laws  guar- 
anteed by  Const  U.  S.  Amend.  14,  as  singling 
out  a  contest  of  such  an  election  from  a  contest 
of  an  election  for  any  other  purpose. 

[Ed.  Note.— For  other  cases,  see  Con8titnti<Hi- 
al  Lew,  Dec  Dig.  f  249.*] 

7.  Statutes  (S  85*)— General  and  Special. 

Notwithstanding  Act  May  16,  19()7  (Laws 
1907,  p.  304.  {  19),  providing  that  the  county 
court  shall  have  "final  jurisdiction"  to  deter- 
mine a  contest  of  a  local  option  election,  denies 
an  appeal  from  the  county  court  the  act  is  not 
special  legislation  within  Const  art  4,  {  22, 
forbidding  the  passage  of  local  or  special  laws. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dee. 
Dig.  {  85.*] 

Appeal  from  Dn  Page  County  Court;  IX 
T.  Smiley,  Judge. 

Henry  E.  Saylor  and  others  filed  a  bond 
for  costs  and  a  verified,  petition  In  the  county 
court  to  contest  an  election  had  under  Act 
May  16,  1907  (Laws  190T,  p.  297),  to  deter- 
mine whether  the  city  of  Naperville  should 
become  anti-saloon  territory.  George  C.  Duel, 
city  clerk,  who  alone  wa$  served,  entered  bis 
appearance,  as  did  eight  other  citizens,  and 
filed  a  demurrer  to  the  petition  which  was 
sustained,  and  petltlOQers  appeaL  Appeal 
dismissed. 

Halght  A  Reoss  and  Botsford,  Wayne  & 
Botsford,  for  appellanta  David  F.  Matdiett 
and  John  S.  Goodwin,  for  appellees. 
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VICKERS,  J.  At  tbe  election  held  In  the 
elty  of  NaperrlUe,  Da  Page  county,  In  April, 
1908,  tbe  qnestion  was  submitted  to  the  vot- 
ers of  said  city  whether  said  clty^  should  be- 
come anti-saloon  territory  under  the  act  of 
May  18,  1907,  providing  for  the  creation,  by 
popniar  vote,  of  anti-saloon  territory,  and 
for  tbe  abolition,  by  like  means,  of  territory 
so  created.  The  city  of  NapervlUe  consists 
of  three  wards,  each  of  which  constitutes  a 
voting  precinct  Tbe  result  of  this  election, 
as  declared  by  the  city  conndl  acting  on  the 
returns  made  by  the  election  Judges,  was 
408  votes  against  tbe  proposition  submitted 
end  467  In  favor  of  the  city  becoming  anti- 
saloon  territory.  Within  less  than  10  days 
after  the  election  Henry  E.  Baylor,  Albert 
Prlngnltz,  Mathias  W.  Sander,  Samuel  Wehr- 
11,  and  Walter  Welgand,  legal  voters  of  the 
city  of  Napervllle,  filed  a  bond  for  costs  In 
the  county  court  of  Dn  Page  county  and  a 
verified  petition  to  contest  the  election  upon 
tbe  proposition  submitted,  on  the  following 
grounds:  (1)  Because  of  alleged  fraudulent 
and  illegal  proclamations  and  returns  in  tbe 
EHrst  and  Third  wards  ;  (2)  because  of  irreg- 
ular and  unlawful  arrangement  and  con- 
struction of  the  polling  places  In  said  First 
and  Third  wards;  (3)  because  of  the  loss  of 
one  regular,  pfflclally  Indorsed  ballot  in  the 
First  ward;  (4)  because  of  the  casting  of  il- 
legal votes  In  favor  of  said  proposition  in  the 
First  and  Third  wards  sufficient  In  number  to 
change  the  result  of  the  election  In  tbe  city; 
(6)  because  of  fraud  and  misfeasance  of  the 
election  officers  In  said  First  and  Third 
wards.  The  city  of  Napervllle,  as  a  munici- 
pality, #as  not  made  a  party  defendant. 

The  prayer  for  process  and  answer  to  the 
petition  Is  as  follows:  "That  summons  herein 
Issue  out  of  this  court,  addressed  to  George 
C.  Duel,  the  city  clerk  of  said  city  of  Naper- 
vllle, Du  Page  county,  111.,  notifying  said 
city  clerk  of  the  filing  of  this  petition,  and 
directing  him  to  appear  In  this  court  on  be- 
half of  said  city  of  Napervllle  on  the  5th  day 
of  May,  A.  D.  1908,  at  the  hour  of  10  o'clock 
In  the  forenoon.  In  the  county  courtroom  In 
the  courthouse  in  the  city  of  Wheaton,  In 
the  county  of  Du  Page  and  state  of  Illinois, 
then  and  there  to  answer  this  petition,  in 
conformity  with  the  statutes  in  such  case 
made  and  provided."  George  C.  Duel,  city 
clerk  of  the  city  of  Napervllle,  entered  bis 
appearance,  as  did  eight  other  citizens  and 
legal  voters  of  said  city,  and  filed  a  demur- 
rer to  tbe  petition,  setting  out  the  following 
causes  of  demurrer :  First,  that  neither  the 
city  of  Napervllle,  Du  Page  county,  111.,  nor 
any  other  person.  Is  made  a  defendant  in  or 
to  the  said  petition;  second,  as  to  the  mat- 
ters and  things  contained  in  said  bill  where- 
in It  Is  alleged  that  the  polling  places  In  the 
various  precincts  were  not  arranged  In  form 
as  provided  by  law,  the  same  and  each  and 
every  one  the  allegations  of  said  petition  are 
wholly  Insufficient,  because  said  petition  does 
not  allege  that  said  Illegal  arrangement  of 


the  polling  places  resulted  or  In  any  manner 
tended  to  prevent  a  free  and  fair  election  a» 
so  arranged;  third,  because  said  petition  is 
wholly  Insufficient  to  confer  any  Jurisdiction 
on  this  court  to  grant  the  whole  or  any  part 
of  the  relief  prayed  for  by  said  petition. 
The  county  court  sustained  the  demurrer  and 
dismissed  the  petition,  to  which  ruling  of  th» 
court  the  petitioners  duly  excepted  and  pray- 
ed and  obtained  an  appeal  to  this  court  The 
errors  assigned  call  In  question  the  ruling  of 
the  court  In  sustaining  tbe  demurrer  and 
dismissing  the  petition. 

Section  19  of  the  act  of  1907  (Laws  1907, 
p.  304),  under  which  this  election  was  held, 
after  providing  for  a  contest  of  such  election 
by  five  legal  voters  of  any  political  division 
in  which  an  electlcm  shall  have  been  held  as 
provided  for  In  that  act  provides:  "Tbe  coun- 
ty court  shall  have  final  Jurisdiction  to  hear' 
and  determine  the  merits  of  such  cases."  Un- 
der the  language  of  this  statute,  we  are  met 
with  the  question  whether  any  appeal  lies 
from  the  Judgment  of  the  county  court  to 
this  court  from  a  Judgment  rendered  In  a  pro- 
ceeding to  contest  an  election  held  under  tbe 
statute  of  1907.  This  qnestion  Is  raised  by 
appellees  in  their  brief,  but  is  not  discussed. 
It  is  discussed  at  some  length  by  appellants 
in  their  reply  brief.  Since  In  our  view  this 
is  a  question  of  controlling  importance,  we 
regret  that  we  have  been  compelled  to  investi- 
gate it  without  any  brief  on  one  side  and 
with  but  little  assistance  from  the  one  filed 
by  tbe  other.  In  this  state  the  right  of  ap- 
peal In  any  case  is  purely  statutory,  with  tbe 
possible  exception  of  certain  classes  of  cases 
enumerated  in  section  11  of  article  6  Of  the 
Constitution  of  1870,  in  which  the  right  of 
appeal  from  the  Appellate  to  the  Supreme 
Court  In  certain  enumerated  cases  seems  to 
be  guaranteed  by  the  Constitution.  Section 
128  of  chapter  46  of  Hurd's  Revised  Statutes 
of  1906  provides  for  appeals  to  be  taken  to 
the  Supreme  Court  from  county  and  circuit 
courts  In  all  contested  election  cases,  "In  tbe 
same  manner  and  upon  like  conditions  as  Is 
provided  by  law  for  taking  appeals  In  cases 
In  chancery  from  the  circuit  courts."  There 
Is  no  provision  in  tbe  act  under  which  this 
election  was  held  granting  to  either  party  a 
right  of  appeal.  Appellants  contend  that  an 
appeal  lies  under  section  123  of  the  general 
election  law.  Whether  section  123  of  the 
general  election  law  could  be  held  to  apply 
to  an  election  held  under  this  statute,  in 
the  absence  of  any  provision  In  tbe  law  of 
1007  in  relation  to  such  appeal.  Is  not  Involv- 
ed; since  In  our  view  the  language  already- 
quoted  from  section  19  must  be  held  to  take 
elections  held  under  said  act  out  of'  the  op- 
eration of  said  section  123.  The  provision 
that  the  county  court  shall  have  "final  Ju- 
risdiction" to  hear  and  determine  the  merits 
of  such  cases  must  we  think,  be  construed 
as  a  denial  of  the  right  to  an  appeal  from 
the  Judgment  of  tbe  county  court  in  eon- 
tests  arising  under  this  statute.     Jurlsdlc- 
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tlon  1b  tbe  power  yeeted  by  the  law  in  a  trl- 
fatmal  to  hear  and  determine  causes  properly 
«omlng  before  sach  tribunal.  "Final"  means 
last;  conclnslve;  pertaialng  to  the  end. 
Bonvler's  Law  Diet  By  conferring  upon  the 
comity  court  "final  Jurisdiction,"  the  Juris- 
diction of  aU  other  courts  subsequ^it  to  the 
determination  in  the  county  court  is  ex  t1 
termini  excluded. 

The  case  of  Lampson  T.  Flatt,  1  Iowa,  506, 
la  an  authority  for  the  construction  which 
we  place  on  this  statute.  In  that  case  sec- 
tion 12  of  an  act  of  the  Legislature  of  the 
state  of  Iowa  (Laws  1854-55,  p.  231,  c.  156), 
imder  which  the  proceeding  was  had,  pro- 
Tided:  "That  any  person  feeling  aggrieved 
by  the  decision  of  the  county  Judge,  under 
the  ninth  section  of  the  act  may  appeal  there- 
from to  the  district  court  of  the  proper  coun- 
ty, which  shall  have  final  Jurisdiction  over 
the  matter  and  shall  make  such  decision  in 
tbe  premises  as  Justice  and  equity  may  re- 
quire." An  appeal  was  prosecuted  from  the 
district  court  to  the  Supreme  Court  of  Iowa, 
and,  tn  holding  that  no  appeal  could  be  tak- 
en from  the  Judgment  of  the  district  court, 
the  Supreme  Court  of  Iowa,  on  page  658  of  1 
Iowa,  uses  this  language:  "The  language  of 
the  statute  is  not  that  such  district  court 
shall  have  power  in  such  cases,  to  enter  final 
Judgment,  but  it  shall  have  final  Jurisdiction. 
If  tbe  term  'final  Judgment'  had  been  used, 
tbe  right  to  appeal.  In  view  of  the  general 
provisions  of  the  Code,  could  scarcely  be 
questioned.  Between  Judgment  and  Jurisdic- 
tion there  Is  a  wide  and  clear  distinction. 
The  one  is  tbe  decision  of  the  law  given  by 
the  coart  as  the  result  of  proceedings  therein 
Instituted;  the  other  has  reference  to  the 
power  conferred  to  take  cognizance  of  and 
determine  causes  according  to  law  and  carry 
tbe  same  into  execution."  That  court  in  dis- 
missing tbe  appeal  made  tbe  further  remark 
that  "to  our  minds,  the  language  of  the  law 
can  scarcely  admit  of  two  interpretations." 
In  Coon  V.  Mason  County,  22  111.  666,  this 
court  construed  a  provision  in  section  38  of 
chapter  93  of  the  Revised  Statutes  of  1846, 
providing  that  "either  party  may  appeal  to 
the  circuit  court,  where,  the  case  being  fully 
heard,  such  Judgment  or  order  shall  be  made 
thereon  as  the  court  shall  deem  right  and 
which  shall  be  a  final  decision,"  as  conferring 
upon  the  circuit  court  tbe  power  to  finally  de- 
termine the  cause.  This  court  there  said: 
"We  are  of  tbe  opinion  that  the  Legislature 
Intended  to  prohibit  the  prosecution  of  a 
writ  of  error  as  well  as  an  appeal."  Moore 
▼.  Mayfield,  47  111.  167,  was  an  election  con- 
test The  statute  then  in  force  provided  that 
tbe  contest  should  be  beard,  In  the  first  in- 
stance, by  three  Justices  of  the  peace,  and 
allowed  an  appeal  from  the  decision  of  the 
three  Justices  to  the  circuit  court  under  a 
provision  that  "tbe  decision  of  which  court 
shall  be  final."  Rev.  St  1845,  c.  37,  S  48.  It 
was  there  held  that  tbe  Judgment  of  the  cir- 
-cnit  court  was  final,  and  the  writ  of  error 


was  dismissed.    See  Loomls  t.  Hodson,  224 
111.  147,  79  N.  E.  590. 

Appellants  contend  that  to  construe  this 
act  as  denying  an  appeal  would  be  to  single 
out  a  c<mtest  of  an  election  held  under  said 
tict  from  a  contest  of  an  election  held  for 
any  other  purpose,  and  that  to  do  so  would 
render  the  act  unconstitutional,  as  being 
contrary  to  the  fourteenth  amendment  of 
the  federal  Constitution  and  In  violation  of 
section  22  of  article  4  of  the  Constitution  of 
this  state.  Tbe  particular  part  of  the  four- 
teenth amendment  of  tbe  federal  Constitu- 
tion which  Is  supposed  to  be  violated  by  the 
construction  we  have  placed  upon  this  stat- 
ute reads  as  follows:  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  Jurisdiction  tbe  equal  protec- 
tion of  tbe  laws."  Appellants  have  no  priv- 
ileges or  immunities  which  are  abridged  by 
denying  them  a  right  of  appeal  in  this  case, 
nor  -are  they  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  E^en 
If  it  could  t>e  said  that  a  proceeding  to  con- 
test an  election  held  for  the  purpose  of  de- 
termining whether  a  municipality  should  or 
should  not  become  anti-saloon  territory  in 
some  undefinable  way  involved  the  life,  lib- 
erty or  property  of  the  particular  citizens 
who,  availing  themselves  of  the  statutory 
privilege,  take  the  initiative  in  bringing  about 
such  contest,  the  fact  that  the  Legislature 
has  seen  proper  to  withhold  the  right  of  ap- 
peal would  not  be  a  deprivation  of  such  con- 
stitutional right  without  due  process  of  law: 
"One  hearing,"  the  Supreme  Court  of  the 
United  States  has  said,  "if  ample  before  Judg- 
ment, satisfies  the  demand  of  the  Constitu- 
tion in  this  respect  *  •  •  If  a  single 
hearing  is  not  due  process,  doubling  it  will 
not  make  It  so."  Pittsburg,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Co.  v.  Backus,  154 
U.  S.  421,  14  Sup.  Ct  1114,  88  L.  Ed.  1031. 
In  the  case  above  cited. Mr.  Justice  Brewer 
uses  language  which  seems  to  us  applicable 
to  the  other  contention  of  appellants  in  this 
case.  On  page  427  of  154  U.  S,,  page  HIT 
of  14  Sup.  Ct  (38  L.  BJd.  1031),  the  learned 
Justice  said:  "The  power  of  a  state  to  make 
dasslflcations  in  Judicial  or  administrative 
proceedings  carries  with  it  the  right  to  make 
such  a  classification  as  will  give  to  parties 
belonging  to  one  class  two  hearings  before 
their  rights  are  finally  determined,  and  to 
parties  belonging  to  a  differoit  class  only 
a  single  hearing."  The  decision  above  cited 
appears  to  be  a  sufficient  answer  to  appel- 
lants' views,  not  only  as  to  the  point  made 
that  the  statute  as  thus  construed  violates 
the  fourteenth  amendment  of  the  federal 
Constitution,  but  also  as  to  tbe  other  conten- 
tion that  the  act  is  special  legislation  with- 
in the  meaning  of  section  22  of  article  4  of 
the  Constitution  of  Illinois.    This  court  has 
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beld  in  many  cases  that  It  is  not  necessary 
tbat  a  law  shall  apply  to  all  the  people  of 
the  state  under  this  clause  of  our  Constitu- 
tion. Where  a  class  is  composed  of  persons 
possessing  in  conunon  some  disability,  at- 
tribute, or  qualification,  or  are  under  some 
conditions  marking  them  as  proper  objects 
in  whom  to  vest  the  specific  rights  granted 
unto  them,  the  Legislature  may  pass  a  law 
applicable  only  to  such  class.  Vogel  t.  Pekoe, 
157  111.  839,  42  N.  E.  S86,  80  L.  R.  A.  491. 
A  law  is  general,  not  because  it  embraces 
all  of  the  governed,  but  because  it  may  do 
BO  when  they  occupy  the  same  position  as 
those  who  are  embraced  In  Its  terms.  Haw- 
thorn v.  People,  109  lU.  302,  50  Am.  Rep.  610. 
The  Legislature,  in  adopting  the  law  grant- 
ing the  right  to  determine  by  vote  whether 
a  political  subdivision  shall  become  or  shall 
continue  to  be  anti-saloon  territory,  has  seen 
proper  to  differentiate  In  several  particulars 
the  procedure  for  contesting  such  elections 
from  the  corresponding  provisions  found  in 
the  general  election  law.  Thus  it  is  provided 
in  section  117  of  the  general  election  law  tbat 
any  five  electors  may  contest  an  election  up- 
on any  subject  which  may  be  by  law  sub- 
mitted to  a  vote  of  the  people  of  a  county 
upon  filing  a  petition  in  the  circuit  court 
within  30  days  after  the  result  of  the  elec- 
tion shall  be  determined.  In  a  contest,  for 
instance,  of  an  election  for  the  removal  of 
a  county  seat,  any  five  electors  may  make 
such  contest.  In  respect  to  the  number  and 
qualifications  of  those  who  may  contest,  this 
section  Is  similar  to  section  19  of  the  act  of 
1907,  but  in  other  respects  there  are  wide 
differences.  Under  the  general  election  law 
the  contest  is  in  the  circuit  court,  while 
under  the  law  of  1907  it  is  in  tlie  county 
court  Under  the  general  law,  the  petition- 
ers have  30  days  in  which  to  file  the  peti- 
tion, while  under  this  special  statute  It  must 
be  filed  in  10  days;  and  under  the  general 
law  the  petitioners  are  not  required  to  give 
a  bond  for  costs,  while  under  the  new  act  a 
bond  for  costs  must  be  filed  by  the  petition- 
ers before  filing  their  petition.  Besides  these 
differences,  the  Legislature^  for  reasons 
which  It  deemed  sufficient,  has  seen  proper 
to  provide  for  appeals  from  decisions  in  all 
contested  election  cases  under  the  general 
law,  while  as  to  contests  of  election  under 
the  law  of  1907  it  has  conferred  final  juris- 
diction upon  the  county  court  In  doing  so 
the  Legislature  has  exercised  its  power  to 
determine  that  special  elections  upon  this 
particular  subject  shall  constitute  a  special 
class,  wUch  are  subject  to  all  the  provisions 
of  the  statute  under  which  they  are  conduct- 
ed. The  act  in  question  is  not  open  to  the 
constitutional  objections  urged  against  it 

There  being  no  authority  of  law  for  tak- 
ing an  appeal  in  this  case,  the  appeal  must 
be  dismissed. 

Appeal  dismissed. 


(216  IlL   417) 

SCHOFIEIiD  v.  THOMAS  et  al. 

(Supreme  Court  of  Illinois.    Oct  28,  1908.    Re- 
hearing Denied  Dec.  3,  1908.) 

1.  Wills   d  117*)  —  Attestation  —  "Pbes- 

ENOE." 

The  attestation  of  a  will  to  be  in  the  pres- 
ence of  testator  within  the  statute  must  take 
place  within  the  uninterrupted  range  of  testa- 
tor's vision,  the  "presence"  of  testator  meaning 
contiguity,  with  such  an  uninterrupted  view  be- 
tween himself  and  the  subscribing  witnesses  that 
he  could  see  the  act  of  attestation,  whether  in 
the  same  room  or  in  an  adjoining  room. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Cent. 
Dig.  §  328;  Dec.  Dig.  J  117.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5525-6526.] 

2.  Wills  (|  117*)— Attestation. 

Where  the  attesting  witnesses  testified  that 
testatrix  was  not  in  the  room  when  they  signed 
her  will  as  witnesses,  and  tbat  she  did  not  see 
them  sign,  the  instrument  was  not  attested  as 
required  by  law,  provided  their  evidence  was 
believed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  326-331 ;  Dec.  Dig.  (  117.*] 

3.  Wills    (|    121*)  —  Attestation    Clause— 
Sufficiency. 

It  is  not  necessary  that  a  formal  attesta- 
tion clause  reciting  all  the  facts  necessary  to 
(he  execution  of  a  will  be  added  to  the  instru- 
ment to  make  it  a  valid  will,  and  an  attestation 
clause  which  does  not  state  that  the  witnessea 
signed  their  names  in  the  presence  of  testator, 
is  not  insuflScient 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  §  318;  Dec.  Dig.  S  121.*] 

4.  Wills  (|  303*)— Pbobatb— Evidence. 

The  law  does  not  make  the  probate  of  a  will 
depend  on  the  recollection  or  veracity  of  a  sub- 
scribing witness,  and  the  evidence  of  the  sub- 
scribing witnesses  is  not  conclusive  either  way, 
nor  does  the  law  presume  that  they  are  more  or 
less  truthful  than  others. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  711 ;  Dec.  Dig.  $  303.*] 

5w  Wills  (|  289*)  —  Attiotation  CLAtrsK  — 

Pbesuitptions. 

Where  the  attestation  clause  to  a  will  did 
not  state  that  the  witnesses  signed  their  names 
in  the  presence  of  testatrix,  no  presumption 
could  be  raised  from  the  attestation  clause  as 
to  the  presence  of  testatrix  at  the  time  the  sub- 
scribing witnesses  attested  the  will,  and,  to  au- 
thorize probate  of  the  will,  the  evidence  other 
than  the  attestation  clause  must  convince  the 
court  that  testatrix  was  present  when  the  sub- 
scribing witnesses  signed  their  names. 

[Eid.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §  666;  Dee.  Dig.  S  289.*] 

6.  Wills  (5  114*)  —  Execdtion  —  Statutobt 
Requireuentb. 

A  will  must  be  attested  in  tiie  manner  pre- 
scribed by  law,  and  no  other  method  can  be 
adopted,  though  in  the  opinion  of  the  court  it 
would  be  as  effective. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IHg.  I  277 ;  Dec.  Dig.  {  114.*] 

7.  Wills  (f  302*)  —  Execution  —  Evidence— 
SuFPiciENcr. 

In  proceedinn  for  the  probate  of  a  will, 
evidence  held  to  show  that  the  subscribing  wit- 
nesses did  not  sign  their  names  in  the  presence 
of  testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
D«.  I  700;  Dec.  Dig.  $  302.*] 
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8.  Tbiai,  a  386*)— Tmai.  bt  Ootjbt— Pbopobi- 

TioNS  OF  Law. 

The  provision  of  the  practice  act  relating 
to  propositions  of  law  in  cases  tried  by  the  court 
requires  them  to  be  submitted  only  in  cases 
where  the  parties  are  entitled  to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  901-902,  Dec.  Dig.  S  386.*] 

».  Wilis  (5  329*)  —  Pbobatk  Pbocekdings— 

Review. 

The  provision  of  the  practice  act  relating 
to  propositions  of  law  in  cases  tried  by  the 
court  witbont  a  jury  does  not  apply  to  a  pro- 
ceeding for  the  probate  of  a  will,  in  which  the 
parties  are  not  entitled  to  a  jury  trial,  and  hence 
in  such  a  proceeding  it  is  not  necessary  to  sub- 
mit propositions  of  law  to  the  court. 

fEd.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  S  329.*] 

10.  Wuxs  (f  360*)— Pbobatb  Proceeding*— 
Review  —  Motipn  fob  New  Tbiai>— Nkces- 

SITT. 

One  appealing  from  a  decree  admitting  a 
will  to  probate  may  raise  the  question  of  the 
sufficiency  of  the  evidence,  though  no  motion  for 
a  new  trial  was  made  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  aee  Wills,  Cent. 
Dig.  S  825;  Dec.  Dig.  {  360.«] 

11.  AppEAt  AND  Ebbob  (J  2M*)— Objections 
Below— Motion  fob  New  Tbtal. 

A  motion  for  a  new  trial,  as  a  prerequisite 
to  questioning  the  sufficiency  of  the  evidence  on 
appeal,  is  only  necessary  where  the  case  was 
tried  by  a  jury. 

[Ei.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {(   1T27-1735;  Dec.  Dig.  i 

12.  Wnxs   (§  297*)— ExBOunoN— EviDENCR— 

ADMISSIBILITr. 

Evidence  of  declarations  of  testatrix  that 
she  intended  to  make  a  will  in  favor  of  a  desig- 
nated person,  and  that  she  had  executed  such 
a  will,  was  inadmissible  on  the  issue  whether 
the  will  was  properly  attested. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  694 ;  Dec.  Dig.  !  297.  •] 

Appeal  from  Circuit  Court,  Cook  Comity; 
G.  A.  Carpenter,  Judge. 

Proceedings  by  John  T.  Schofield  for  the 
probate  of  the  will  of  Jane  Ottman,  deceased. 
In  which  Aaron 'Thomas  and  others  appeared 
as  contestants.  From  a  Judgment  of  the  cir- 
cuit court  admitting  the  will  to  probate,  on 
appeal  from  a  decree  of  the  probate  court  de- 
nying probate,  contestants  appeaL  Reversed 
and  remanded,  with  directions. 

J.  Marion  Miller  and  John  M.  Humphrey 
<6eorge  M.  Stevens,  of  counsel),  for  appel- 
lants. Frank  H.  Graham,  E.  B.  Oresap,  and 
Johnson  &  Lowenthal  (Amos  G.  Miller,  of 
oonnsel),  for  appellee. 

CARTER,  J.  The  alleged  will  of  Jane 
Ottman  was  refused  probate  by  the  probate 
court  of  Cook  county,  and,  on  appeal,  the  cir- 
cuit court  of  that  county  found  the  instru- 
ment to  be  the  last  will  of  the  said  testatrix, 
and  ordered  It  admitted  to  probate.  Appel- 
lants excepted  to  this  order  and  Judgment  of 
the  circuit  court,  and  have  brought  the  case 
here  by  appeal  for  review. 

The  matter  of  the  probate  of  this  instm- 
ment  has  been  In  this  court  twice  before. 


Schofleld  V.  Thomas,  226  III.  631,  80  N.  B. 
1085 ;  Schoneld  v.  Thomas,  231  111.  114,  83  N. 
B.  121.  The  questions  as  to  testamentary  ca- 
pacity, undue  Influence,  and  formalities  of  ex- 
ecution of  said  will  did  not,  however,  arise  In 
those  cases.  Questions  of  practice  and  juris- 
dictional questions  only  were  discussed  there- 
in. Jane  Ottman  at  the  time  of  the  making 
of  this  Instrument  was  aged  about  65  years. 
Her  husband  died  several  years  before.  She 
lived  on  Paulina  street,  near  Fulton,  in  the 
city  of  Chicago,  and  had  property,  partly  con- 
sisting of  store  and  residence  premises  In 
that  Tldnity.  amounting  In  value  to  some 
120,000.  About  a  year  before  bee  will  was 
made  -she  had  fallen  and  broken  her  leg  at 
the  neck  of  the  femur,  making  a  very  painful 
Injury,  and  requiring  her  to  walk  thereafter 
with  a  crutch  or  cane.  Appellee,  John  T. 
Schofleld,  had  resided  with  Mrs.  Ottman  and 
her  husband  at  intervals  during  Mr.  Ottman's 
life,  and  after  his  death  ^hofleld  had  raided 
with  Mrs.  Ottman  in  the  house  on  Paulina 
street  and  bad  acted  in  the  capacity  of  care- 
taker for  her  buildings.  It  appears  to  have 
been  understood  in  the  neighborhood  and  by 
both  witnesses  to  the  instrument  In  question 
that  Schofield  was  Mrs.  Ottman's  nephew, 
but,  In  fact,  be  was  no  relation.  A  few  days 
before  the  execution  of  the  will,  Schofleld  in- 
formed Charles  Lange,  the  proprietor  of  a 
drug  store  In  the  vicinity,  and  Dr.  McOoUum, 
who  treated  Mrs.  Ottman  when  she  broke  her 
leg,  that  she  intended  to  have  an  attorney 
draw  up  her  will,  and  he  wanted  them  to  be 
witnesses.  April  2,  1902,  Schofleld  came  aft- 
er Lange  and  the  doctor,  and  together  they 
went  to  the  Paulina  street  residence.  R.  Ii. 
Rowden,  who  drew  the  will,  was  there  when 
the  witnesses  reached  the  residence.  The 
two  witnesses  testified  that  they  went  Into 
the  sitting  room,  where  there  was  a  table, 
and  that  then  Schofleld  went  Into  the  adjoin- 
ing bedroom  and  came  back  with  Mrs.  Ott- 
man, whom  he  assisted  in  walking.  They  do 
not  agree  fully  as  to  Just  what  took  place 
while  she  was  in  the  room.  The  doctor  thinks 
she  said  "Good  morning,"  and  that  the  will 
was  read  over  partially  to  her  by  Rowden. 
Lange  does  not  think  she  said  anything  while 
she  was  In  the  room,  but  merely  nodded  her 
bead  when  she  came  In,  and  does  not  recall 
that  any  part  of  the  will  was  read  to  her. 
They  agree  that  she  sat  down  at  a  table  when 
she  was  brought  Into  the  room  and  signed  the 
instrument,  and  was  then  assisted  by  Scho- 
fleld back  to  the  room  from  which  she  came. 
Both  of  them  testified  that  she  did  not  ask 
them  to  sign  as  witnesses,  or  state  that  it 
was  her  last  will.  Both  also  testified  that 
she  could  not  see  them  when  they  signed  the 
instrument  as  witnesses,  and  that  they  sign- 
ed at  the  request  of  Schofleld  and  Rowden 
after  Mrs.  Ottman  had  been  assisted  out  of 
the  room.  A  diagram  of  the  house  introduc- 
ed in  evidence  shows  that  the  position  of  the 
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table  on  which  the  Instrtunent  was  signed 
was  such  that  neither  the  will  nor  the  wit- 
nesses as  they  signed  could  have  been  seen 
by  a  person  In  the  room  to  which  Mrs.  Ott- 
man  went,  unless  such  person's  head  was 
thrust  through  the  open  door  into  the  room 
in  which  the  will  was  signed.  Appellee 
claims  that  the  testatrix  remained  In  the 
room  while  the  witnesses  were  signing  their 
names  to  the  will.  The  only  evidence  in  sup- 
port of  this  contention  is  that  of  B.  h.  Row- 
den,  who  drew  the  instrument..  He  testified 
that,  when  Schofleld  brought  in  the  two  wit- 
nesses, the  testatrix  arose  and  introduced 
him  to  both  of  them,  shoolc  hands  with  them, 
and,  after  some  little  conversation,  said  to 
the  two  men  that  she  wanted  them  to  be  wit- 
nesses to  her  will,  and  then  aslied  Rowden  to 
read  it,  and  that  thereupon  be  read  It  out 
loud  In  the  presence  of  all,  after  which  the 
doctor  rose  and  ottered  his  chair  to  the  testa- 
trix and  she  sat  down  and  signed  the  will, 
then  walked  back  to  the  sofa  where  she  had 
been  sitting  before  and  remained  there  while 
the  two  witnesses  signed.  The  will  was  dat- 
ed April  2,  1902.  The  attestation  clause  reads 
as  follows :  "This  instrument  was  on  the 
day  of  the  date  thereof  signed,  published  and 
declared  by  the  said  testator,  Jane  Ottman, 
to  be  her  last  will  and  testament,  in  the  pres- 
ence of  us,  who  at  her  request  have  subscrib- 
ed our  names  thereto  as  witnesses,  in  the 
presence  of  each  other."  The  two  witnesses 
testis  positively  that  the  testatrix  was  not 
\n  the  room  when  they  signed  as  witnesses, 
and  that  she  did  not  see  them  sign.  While 
authorities  have  been  cited  by  ai^ellee  to 
show  that  the  witnesses  need  not  necessarily 
have  tteen  in  the  same  room  with  testatrix  at 
the  time  they  signed,  his  contention  is  that 
she  renuined  in  the  room  all  the  time.  This 
court  has  frequently  held  that  the  attestation 
of  a  will,  to  be  in  the  presence  of  the  testator 
within  the  meaning  of  the  statute,  must  take 
place  within  the  uninterrupted  range  of  testa- 
tor's vision;  that  the  "presence"  of  the  testa- 
tor means  contiguity,  with  such  an  uninter- 
rupted vi^w  between  the  testator  and  the  avb- 
scribing  witnesses  that  be  could,  if  so  dispos- 
ed, see  the  act  of  attestation,  whether  in  the 
same  room  or  in  an  adjoining  room.  Calkins 
T.  Calkins,  216  111.  458,  75  N.  E.  182,  1  L.  B. 
A,  (N.  S.)  393,  108  Am.  St  Rep.  233;  Drury 
▼.  Connell,  177  111.  43,  52  N.  E.  368;  Witt  v. 
Gardiner,  158  lU.  176,  41  N.  E.  781,  49  Am. 
St  Rep.  150.  This  question  is  so  fully  dis- 
cussed in  these  decidons  that  it  is  unneces- 
sary to  amplify  what  was  there  said.  It  the 
evidence  of  the  attesting  witnesses  is  to  be 
believed,  then  the  instrument  In  question  was 
not  attested  In  the  manner  required  by  law. 

Appellee  contends  that  the  testimony  of 
Dr.  McCollum  taken  in  the  probate  court 
shows  that  he  was  not  certain  that  Mrs. 
Ottman  was  not  In  the  room  at  the  time 
he  signed  as  a  witness;  that  he  there  testi- 
fied that  "I  think  she  was  not  in  the  room," 
while  on  the  trial  In  the  circuit  court  he 


testified  positively  tbat  he  knew  she  was 
not  in  the  room.  He  explained  this  in  bis 
testimony  before  the  latter  court  by  saying 
that  people  often  use  the  word  "think"  for 
"know,"  and  that  is  the  way  he  used  It  in 
his  testimony  before  the  probate  court  Tak- 
ing Into  consideration  all  his  testimony  be- 
fore the  probate  court,  we  think  the  conclu- 
sion, even  from  that  alone,  is  that  he  wish- 
ed that  court  to  understand  that  Mrs.  Ottmaa 
was  not  in  the  room  at  the  time  he  signed 
as  a  witness.  The  doctor  also  testified  tbat 
the  testatrix:  was  addicted  to  the  use  of  In- 
toxicating liquors,  and  tbat  he  thought  she 
was  more  or  less  undo:  the  Influence  of  liq- 
uor at  the  time  she  signed  the  will.  While 
be  hesitated  some  as  to  giving  this  testi- 
mony, it  is  evident  that  in  his  opinion  she 
was  not  in  a  condition  to  sign  the  will.  It 
is  contended  tbat  no  reliance  can  be  placed 
on  his  testimony,  because.  If  he  believed  that 
she  was  not  in  condition  to  sign,  he  should 
not  have  acted  as  a  witness.  While  on  the 
witness  stand  In  the  circuit  court  he  appar- 
ently realized  the  Inconsistency  of  this,  and 
explained  tbat  his  signing  under  these  cir- 
cumstances grew  out  of  the  fact  that  be 
thought  it  was  a  mere  matter  of  form;  that 
he  was  told  by  Schofleld  that  he  (Schofleld) 
was  the  only  relative;  that  witness  was 
also  unfamiliar  with  the  law  relating  to 
wills  and  the  strictness  required  in  their 
execution,  this  being  his  first  experience. 
The  other  witness,  Lange,  testified  that  the 
testatrix,  when  signing  the  will,  was  sort 
of  sickly  or  drowsy  and  looked  feeble,  but 
that  he  had  no  means  of  knowing  whether 
she  was  drunk  or  sober. 

Appellee  further  contends  that  the  testi- 
mony of  Rowden  Is  consistent  with  all  the 
other  surrounding  facts  and  circumstances 
as  to  the  signing  of  the  will.  The  attesta- 
tion clause  did  not  state  that  the  witnesses 
signed  their  names  in  the  presence  of  tes- 
tatrix. It  is  not  necessary,  however,  that 
a  formal  attestation  clause  reciting  all  the 
facts  necessary  to  a  correct  execution  of 
the  will  be  added  to  the  instrument  to 
make  it  a  valid  will.  Mead  v.  Presbyterian 
Church,  229  111.  626,  82  N.  B.  371.  14  L.  R. 
A.  (M.  S.)  256;  Calkins  r.  Calkins,  supra; 
More  v.  More,  211.  111.  268,  71  N.  E.  988. 
It  was  held  by  this  court  In  Crowley  v. 
Crowley,  80  lU.  469,  where  the  two  witness- 
es to  the  will  could  not  identify  the  docu- 
ment as  the  one  they  had  signed  and  could  not 
state  that  the  testator  was  of  sound  mind 
and  memory  at  the  time  the  writing  was 
executed,  that  the  evidence  of  the  person 
who  wrote  the  will  that  the  testator  was 
of  sound  mind,  and  that  he  executed  it  In 
the  presence  of  the  two  witnesses,  uncor- 
robated,  was  not  sufficient  to  admit  the  will 
to  probate.  This  doctrine  has  been  quoted 
with  approval  several  times  by  this  court. 
This  court  has  also  said  that  the  law  does 
not  require  the  probating  of  a  will  to  de- 
pend upon  the  recollection,  or  even  the  ve- 
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radty,  of  a  Babscrlblng  witness.  The  law, 
for  wise  and  obvions  reasons,  requires  such 
iiiBtruinents  to  be  executed  and  attested 
with  such  precautions  as  will  usually  guard 
against  fraud.  If  the  forgetfulness  or  false- 
hood of  subscribing  witnesses  can  Invalidate 
a  will,  it  would  be  easy  in  many  cases  to 
use  Bucb  artifices  or  corruption  as  would 
render  the  best  will  nugatory.  Their  evi- 
dence is  not  conclusive  either  way,  nor  does 
the  law  presume  that  they  are  either  more 
or  less  truthful  than  others.  Gould  v.  Theo- 
logical Seminary.  188  ni.  282,  59  N.  E.  636; 
Mead  t.  Presbyterian  Church,  supra.  And 
In  tbe  Gould  Case  we  quoted  with  approval 
from  Orser  v.  Orser,  24  N.  T.  61.  that  "a 
will  duly  attested  upon  Its  face,  the  signa- 
tures to  which  are  all  genuine,  may  be  ad- 
mitted to  probate,  although  none  of  the  sub- 
scribing witnesses  are  able  to  swear,  from 
recollection,  that  the  formalities  required 
by  the  statute  were  complied  with,  and  even 
although  some  of  them  should  swear  posi- 
tively that  they  were  not,  if  the  other  evi- 
dence warrants  the  inference  that  they 
were."  We  also  quoted  with  approval  in 
the  Gould  Case  from  In  re  Kellnm's  Will, 
52  N.  Y.  617,  that  "if  tbe  attestation  clause 
is  full  and  the  signatures  gepulne  and  the 
circiunstances  corroborative  of  due  execu- 
tion, and  no  evidence  disproving  a  com- 
pliance in  any  particular,  the  presumption 
may  be  lawfully  indulged  that  all  the  pro- 
visions of  the  statute  were  complied  with, 
although  the  witnesses  are  unable  to  recol- 
lect the  execution  or  what  took  place  at  tbe 
time."  No  presumption,  however,  can  be 
raised  from  this  attestation  clause  as  to 
the  presence  of  the  testator  at  the  time  the 
subscribing  witnesses  attested  the  will.  To 
authorize  the  probating  of  tbe  will,  the  evi- 
dence, other  than  this  attestation  clause, 
must  convince  the  court  that  the  testatrix 
was  present  when  the  subscribing  witnesses 
signed  their  names.  Admitting,  for  the.  sake 
of  the  argument,  that  it  is  clearly  shown 
on  this  record  that  this  will  was  signed  by 
testatrix  without  undue  influence  and  while 
she  was  of  sound  mind  and  memory,  and 
that  there  was  no  fraud  or  imposition  prao- 
tlced  upon  ber,  yet  the  IiCglslature  has  de- 
termined in  what  manner  the  will  must  be  at- 
tested and  no  other  method  can  be  adopted, 
"altliOQgh,  in  tbe  opinion  of  tbe  court,  it 
would  be  just  as  effective.  To  adopt  any 
other  rule  would  open  a  limitless  field  as 
to  what  would  be  equivalent  to  a  compliance 
witli  the  provisions  of  the  statute."  Cal- 
kins V.  Calkins,  supra.  In  order  to  decide 
that  tbe  will  was  properly  probated,  it  is 
necessary  for  the  court  to  hold  on  this  rec- 
ord that  the  testimony  of  witness  Rowd«a 
is  more  worthy  of  belief  than  the  testimony 
of  the  two  subscribing  witnesses. 

It  should  be  noted  at  this  point  that  appel- 
lants contend  that  Rowden  was  Incompetent 
because  of  his  interest  In  the  result  of  the 
Suit    They  offered  testimony  tending  to  show 


tliat  he  made  statements  before  the  trial  that. 
If  the  will  was  upheld,  Schofleldwas  to  give 
him  half  of  the  estate.  Appellee  contaids 
that  this  court  has  held  that  declarations  of 
a  witness  before  he  is  called,  as  to  bis  inter- 
est, do  not  disqualify  him,  and  that,  there- 
fore, the  testimony  as  to  these  declarations  of 
Bowd«Q  was  Incompetent;  that  such  declara- 
tions are  no  more  than  -hearsay  testimony. 
and  therefore  inadmissible  to  prove  a  disqual- 
ifying interest  Waughop  v.  Weeks,  22  111. 
850.  Appellants  urge  that,  even  though  this 
l>e  true,  the  testimony  as  to  declarations  made 
by  Schofleld  to  tbe  same  effect  are  admissible 
as  to  the  interest  of  Rowden  (Egbers  v.  Bg- 
bers,  177  111.  82,  62  N.  E.  285;  Blattner  v. 
Weis,  18  111.  246) ;  and  that  the  evidence  they 
produced  of  this  character  was  sufficient  to 
disqualify  Rowden.  On  tbe  record  before  us 
the  admissibility  of  his  testimony  Is  not  free 
from  doubt ;  but,  even  If  It  be  held  to  be  com- 
petent, we  are  of  the  opinion  that  it  is  not  of 
such  a  character  as  to  overcome  the  testi- 
mony of  the  two  subscribing  witnesses  and 
Justify  this  court  in  holding  that  they  signed 
tbe  will  In  Mrs.  Ottman's  presence.  Rowden 
testified  that  he  was  admitted  to  the  bar  bk 
St  Louis,  Mo.,  in  1891,  and  came  to  Chicago 
in  1895,  where  he  worked  apparently  for  two 
years  in  a  clerical  position.  Since  that  time 
he  testifies  he  has  been  engaged  in  "a  special- 
ty In  the  line  of  practicing  law,"  What  that 
Is  we  cannot  gather  clearly  from  the  record, 
unless  it  be  representing  corporations  in  the 
collection  of  bills  and  claims  Or  looking  after 
outside  Interests  for  them  on  the  road.  EVom 
1897  until  1903  he  appears  to  have  bad  bead- 
quarters  in  various  law  offices  in  Chicago — 
at  05  Dearborn  street,  62  Dearborn  street, 
155  Washington  street,  and  the  Schiller  build- 
ing, on  Randolph  street  He  states  that  he 
was  never  admitted  to  the  bar  in  Illinois, 
though  a  part  of  the  time  he  Was  in  Chicago 
be  held  himself  out  as  a  practicing  attorney. 
An  attorney's  card  was  introduced  in  evi- 
dence by  the  appellants  announcing  him  as 
an  attorney  at  la'W  in  the  Schiller  building  in 
Chicago.  Lange,  one  of  the  smbscribing  wit- 
nesses, testified  that  this  card  was  given  to 
him  by  Schofleld  before  the  will  was  written, 
with  the  statement  that  Rowden  was  his  at- 
torney. Rowden  denies  that  he  occupied  an 
office  in  the  Schiller  building  or  had  a  card 
of  this  kind  previous  to  September  or  Octo- 
ber, 1902.  He  testifies  that  tbe  first  he  knew 
about  Mrs.  Ottman  was  the  receiving  of  a  let- 
ter from  her  Just  before  April  1,  1902,  re- 
questing him  to  draw  a  will  for  her,  and  that 
fai  response  to  this  letter  he  went  to  her  resi- 
dence, 42  Paulina  street;  that  on  rapping  she 
came  and  opened  the  door,  and  be  introduced 
himself  to  her;  that  she  invited  him  in  and 
they  talked  at  length  about  drawing  the  will ; 
that  Schofleld  was  in  tbe  room  with  her; 
that  he  had  never  met  hbn  before.  The  in- 
ference from  his  testimony  is  that  Schofleld 
took  no  part  in  the  conversation  about  the 
will.    Be  testifled  that,  after  talking  over  the 
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details,  the  testatrix  gave  him  a  description 
of  the  property,  and  told  him  how  she  want- 
ed the  will  drawn;  that,  after  paying  her 
Just  debts  and  putting  up  a  tombstone  (or 
herself  and  husband,  she  wanted  all  her  prop- 
erty to  go  to  Bchofleld  because  he  had  looked 
after  her  Interests  so  faithfully;  that.  In  ac- 
cordance with  the  understanding  of  the  pre- 
vious day,  he  came  back  April  2d  with  the 
will  drawn,  and  after  reading  it  over  to  Mrs. 
Ottman  she  said  that  was  Just  the  way  she 
wanted  it  and  requested  Schofleld  to  go  and 
get  the  subscribing  witnesses;  that  he  never 
saw  Schofleld  again  until  after  Mrs.  Ottman's 
death  In  October,  1902,  what  the  will  was 
brought  to  him  by  Schofleld  for  probate ;  that 
as  attorney  he  presented  the  will  for  probate 
in  the  probate  court,  and  has  appeared  since 
In  the  various  proceedings  in  the  various 
comrts,  not  as  an  attorney,  but  as  a  witness 
In  behalf  of  the  will.  He  left  Chicago  in  the 
year  1908,  and  since  then,  has  had  bis  head- 
quarters In  St  Ixiuis,  but  has  been  out  on 
the  road  most  of  the  time.  He  was  at  San 
Antonio,  Tex.,  Just  before  he  came  to  testify 
In  the  trial  of  this  case.  For  the  purpose  of 
showing  that  Rowden  was  familiar  with  the 
drafting  of  wills,  the  appellee  proved  by  Row- 
den that  he  was  county  Jndge  of  Logan  coun- 
ty, Colo.,  elected  in  1887.  Rowden  also  tes- 
tified that  be  had  been  clerk  of  the  United 
States  court  In  Oklahoma  tmder  Harrison's 
administration.  On  cross-examination  he  ad- 
mitted that  he  had  not  been  clerk,  but  was 
only  acting  as  deputy,  but  had  stated  that  he 
was  derk  on  direct  examination,  because,  as 
a  matter  of  fact,  he  did  all  the  work  and 
had  been  accustomed  to  call  himself  clerk. 
We  have  stated  at  some  length  the  facts  with 
reference  to  the  testimony  as  to  Rowden's 
business  and  professional  career  because  we 
think  it  has  a  bearing  on  the  reasonableness 
of  his  story.  The  mere  reading  of  his  testi- 
mony impresses  one  with  the  Improbability  of 
several  of  his  statements  as  to  bow  he  came 
to  draft  the  will  and  what  took  place  in  con- 
nection with  Its  preparation  and  execution. 
The  evidence  «hows  conclusively  that  Scho- 
fleld looked  after  all  of  the  testatrix's  affairs 
after  her  husband's  death.  Indeed,  this  fact 
Is  the  basis  of  any  reasonableness  which 
might  be  claimed  for  the  will  giving  substan- 
tially all  of  her  property  to  him  and  failing 
to  give  anything  to  her  sisters,  nephews,  and 
nieces,  who  are  appellants  in  this  proceeding. 
Why,  after  Schofleld,  who  was  looking  after 
all  of  her  business  affairs,  bad  made  prepara- 
tions for  the  witnesses  some  days  before  the 
will  was  drawn,  Mrs.  Ottman  should  write  a 
letter  to  an  entire  stranger — a  man  who  was 
not  in  the  general  practice  of  law  and  who 
was  not  admitted  to  practice  law  In  Illinois — 
to  come  and  draft  the  will,  cannot  be  satis- 
factorily explained  on  this  record.  Rowden 
says  the  letter  from  her  could  not  be  found. 
There  is  testimony  tending  to  show  that  Scho- 
fleld and  Rowden  were  together  in  a  saloon 
In  the  vicinity  the  day  the  will  was  signed  or 


shortly  before  that,  and  that  they  were  drink- 
ing with  testatrix  in  her  bouse  the  day  the 
will  was  executed.  The  claim  of  appellants 
that  the  testimony  of  Rowden  as  to  what 
took  place  when  he  first  met  testatrix  on 
April  1st,  as  well  as  when  the  will  was  exe- 
cuted, is  so  filled  with  details  that  it  is  fair- 
ly open  to  the  charge  of  being  prepared  for 
the  occasion,  finds  some  Justification.  To  il- 
lustrate: He  stated  first  that  the  testatrix, 
in  telling  him  how  she  wanted  the  will  draft- 
ed, stated  that  after  her  Just  debts  were  paid, 
etc.  The  trial  court  stopped  him,  and  asked 
him  if  she  used  the  word  "Just,"  and  Rowden 
said  he  was  not  sure  whether  she  had  or  not 
While  not  Impossible,  It  Is  certainly  Improb- 
able that  he  should  remember  all  the  details 
Just  as  they  took  place  in  the  manner  he  has 
testified  to  them. 

Appellee  argues  that  the  testimony  of  the 
subscribing  witnesses  is  unworthy  of  belief 
because  of  the  Inconsistencies  of  the  testi- 
mony in  the  trial  court  as  compared  with 
their  testimony  when  the  will  was  offered  for 
probate.  While  there  were  some  discrepan- 
cies and  Inconsistencies,  we  find  nothing 
more  than  is  liable  to  happen  in  the  testi- 
mony of  any  witness  given  on  the  same  sub- 
ject-matter after  an  interval  of  several  years. 
Nothing  In  the  record  tends  to  show  that  ei- 
ther of  the  subscribing  witnesses  had  any  in- 
terest in  this  win  or  in  the  result  of  the  con- 
test  They  appear  to  be  men  in  good  stand- 
ing in  their  business  and  profession.  It  is 
urged  by  appellee  as  showing  the  Interest  of 
the  subscribing  witnesses  that  they  had  an 
interview  with  an  attorney  for  appellants 
previous  to  the  probating  of  the  will.  It  Is 
manifest  however,  that  there  was  nothing 
uncommon  or  peculiar  about  this.  The  inter- 
view with  Dr.  McOolIum  was  at  his  office 
and  with  Lange  at  his  place' of  business.  We 
find  nothing  In  the  record  tending  to  show 
any  reason  why  they  should  testify  falsely  In 
the  case.  In  this  connection  It  may  be  noted 
that  the  argument  of  appellee  that  Rowden, 
because  of  his  experience  In  drafting  and  pro- 
bating wills  while  he  was  acting  as  county 
Judge  in  Colorado,  would  necessarily  be  fa- 
miliar with  the  law  on  the  subject  as  to  the 
formalities  to  be  observed  in  the  execution  of 
a  will,  proves  too  much.  If  he  were  so  fa- 
miliar with  the  formalities,  why,  it  may  be 
asked,  did  be  not  prepare  the  attestation 
clause  so  as  to  show  that  the  subscribing  wit- 
nesses attested  the  will  in  the  presence  of  the 
testatrix,  If  they,  in  fact  did  so?  Not  only 
this  attestation  clause,  but  all  the  facts  In  the 
record,  except  Rowden's  testimony,  are  con- 
sistent with  the  testimony  of  the  subscribing 
witnesses  that  the  testatrix  was  not  present 
at  the  time  they  subscribed  their  names.  All 
the  testimony  in  the  record  is  so  inconsistent 
with  any  other  theory  that  we  are  constrained 
to  set  aside  the  Judgment  and  decree  of  the 
trial  court  in  ordering  the  will  to  be  probated. 

Api)ellee  argues  that  as  no  propositions  of 
law  were  submitted  to  the  court  to  bel  given 
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or  denied,  no  questions  of  law  Etre  presented 
on  this  record.  We  have  held  that  In  pro- 
ceedings of  this  kind  for  the  probating  of  a 
vrill  the  parties  are  not  entitled  to  a  jury 
trial;  that  the  matter  of  the  probate  of  a 
will  is  for  the  court.  Moody  v.  Found,  208 
111.  78,  69  N.  E.  831;  Schofleld  v.  Thomas, 
231  m.  114,  83  N.  E.  121.  The  provision  of 
the  practice  act  relating  to  propositions  of 
law  In  cases  tried  by  the  court  without  a 
jury  applies  only  to  cases  where  parties  are 
entitled  to  a  jury  trial  and  does  not  apply  to 
a  case  of  this  kind.  People  v.  Chicago,  Bur- 
lington &  Qnlncy  Railroad  Co..  231  111.  112,  83 
N.  E.  120,  and  authorities  there  cited. 

The  point  Is  also  made  by  appellee  that  ap- 
pellants cannot  raise  the  sufficiency  of  the 
evidence  on  this  hearing  because  no  motion 
for  new  trial  was  made  by  them  in  the  trial 
court  A  motion  for  new  trial  Is  only  neces- 
sary where  a  case  has  been  tried  by  a  jury. 
Gnyer  v.  Davenport,  Bock  Island  &  North- 
western Railway  Co.,  196  111.  370,  63  N.  B. 
732.  There  was  an  exception  In  this  case  to 
the  judgment  and  order  properly  preserved 
by  bill  of  exceptions.  People  v.  Chicago, 
Burlington  &  Quincy  Railroad  Co.,  supra. 

The  conclusion  reached  that  the  statutory 
formalities  as  to  execution  were  not  com- 
plied with,  also  renders  It  unnecessary  for  us 
to  consider  the  question  whether  the  proof 
shows  that  testatrix  was  of  sound  mind  and 
memory.  The  fact  that  there  is  evidence 
tending  to  show  that  at  various  times  before 
the  will  was  made  she  stated  she  was  going 
to  leitve  a«wlll  In  favor  of  Schofleld,  and  that 
after  It  had  been  executed  she  stated  to  some 
of  her  neighbors  that  such  a  will  had  been 
drawn,  can  have  no  bearing  on  the  question 
as  to  whether  the  will  was  properly  attested. 

For  the  reason  that  the  Instrument  in  ques- 
tion was  not  attested  by  the  subscribing  wit- 
nesses In  the  presence  of  testatrix,  the  judg- 
ment of  the  circuit  court  is  reversed  and  the 
cause  remanded  to  that  court,  with  directions 
to  enter  an  order  refusing  its  probate. 

Berersed  and  remanded,  with  directions. 


(236  111.  66D 

LONG  ▼.  BARTON  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dec.  3,  1908.) 

Husband  and  Wipe  (S  33*)— Mabbiaox  Set- 
tlements—Enforcement. 

A  divorced  wife  who  accepted  the  provi- 
sions made  for  ber  in  lien  of  dower  by  the  de- 
cree of  divorce  will  be  held  to  have  abandoned 
all  claim  under  an  antenuptial  contract,  where- 
by sbe  was  to  receive  a  certain  sum  in  lieu  of 
dower. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  I  83.*] 

Appeal  from  Apellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  VennlUon 
County;  M.  W.  Thompson,  Judge. 

Proceedings  for  the  allowance  of  the  claim 


of  Josephine  Long  against  the  estate  of 
Philip  H.  Barton,  deceased,  of  whose  will 
John  M.  Barton  and  others  were  executors. 
The  county  court  allowed  the  claim,  and, 
on  appeal  to  the  circuit  court,  the  same  re- 
sult was  reached.  The  Appellate  Court  re- 
versed the  judgment  of  the  circuit  court  and 
refused  to  remand  the  cause,  and  claimant 
appeals.    Affirmed. 

Mabln  &  Morris,  for  appellant  J.  B. 
Mann,  for  appellees. 

VICKERS,  J.  This  Is  an  appeal  from  a 
judgment  of  the  Appellate  Court  for  the 
Third  District  reversing,  without  remanding, 
a  judgment  of  the  circuit  court  of  Vermil- 
ion county. 

The  facts,  which  are  not  In  dispute,  are 
as  follows:  On  October  1,  1901,  appellant, 
Josephine  Long,  and  Philip  H.  Barton,  In 
contemplation  of  a  marriage  thereafter  to  be 
celebrated  between  them,  entered  into  the 
following  antenuptial  contract:  "Know  all 
men  by  these  presents,  that  I,  Philip  H.  Bar- 
ton, of  Danville,  Vermilion  coimty,  Illinois, 
hereinafter  knovm  as  the  party  of  the  first 
part,  and  Miss  Tonle  Long,  of  the  city  of 
Danville,  county  of  Vermilion,  state  of  Ill- 
inois, hereinafter  known  as  the  party  of  the 
second  part  wltnesseth :  That  the  said  paj-ty 
of  the  firs:  part,  for  and  In  consideration 
of  the  second  party  being  joined  with  the 
first  party  In  wedlock,  and  after  said  mar- 
riage said  first  party  hereby  agrees  that 
said  second  party  shall  after  his  death,  in 
lieu  of  dower,  have  the  sum  of  $5000,  to 
be  paid  out  of  the  estate  of  the  said  first 
party  after  all  just  debts  and  funeral  ex- 
penses of  the  said  first  i>arty  have  been  paid. 
Second  party  agrees,  in  consideration  of 
said  $5000  to  be  paid  as  above  recited,  agrees 
to  relinquish  and  waive  all  her  dower  rights 
of  the  estate  of  the  said  first  party  that  may 
accrue  to  her  by  reason  of  the  marriage  of 
the  said  first  party  to  the  said  second  party 
under  the  lavre  and  statutes  of  the  State  of 
Illinois.  Witness  our  hands  and  seals  this 
first  day  of  October,  1901.  Philip  H.  Barton. 
[Seal.]  Tonle  Long.  [Seal.]"  On  the  day 
following  the  execution  of  this  contract  the 
parties  thereto  were  married.  They  lived 
together  as  husband  and  wife  until  1904, 
when  appellant  obtained  a  divorce  from  her 
husband  in  the  circuit  court  of  Vermilion 
county  on  the  charge  of  extreme  and  repeated 
cruelty.  By  the  decree  appellant  was  allow- 
ed $2,000  as  a  gross  sum  in  full  of  all  of  her 
claim  in  and  to  the  property  of  her  husband. 
The  payment  of  the  $2,000  to  appellant  was 
directed  to  be  made  upon  the  execution  and 
delivery  to  her  husband  of  a  quitclaim  deed 
releasing  all  her  Interest  In  the  real  estate 
of  her  said  husband.  It  was  further  provid- 
ed In  said  decree:  "The  payment  of  the 
said  sum  of  $2,000  by  defendant  to  complain- 
ant shall  also  be  considered  as  In  lieu  of  and 
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In  fall  HatlBfactlon  of  complainant's  contin- 
gent right  ot  dower  and  all  other  rights  t: 
the  lands  and  taiements  of  defendant  now 
owned  by  him  and  by  him  hereafter  acquir- 
ed." The  appellant  accepted  the  $2,000 
awarded  her  by  the  decree.  PhlUp  H.  Bar- 
ton died  testate,  and  appellees,  John  M.  Bar- 
ton and  Charles  L.  English,  were  appointed 
executors  of  his  will.  Appellant,  claiming 
that  she  was  entitled  to  receive  the  $5,000 
named  in  the  antenuptial  contract,  filed  ^ 
claim  against  the  estate  of  Philip  H.  Barton 
for  that  sum.  The  county  court  of  Ver- 
njillon  county  allowed  said  claim,  and  upon 
an  appeal  to  the  circuit  court  by  the  execu- 
tors the  same  result  was  reached.  The  Ap- 
pellate Court,  as  already  Indicated,  revers- 
ed the  judgment  of  the  circuit  court  and  re- 
fused to  remand  the  cause,  and  It  Is  this 
latter  judgment  that  appellant  seeks  to  have 
reviewed  by  this  appeal. 

By  her  acceptance  of  the  $2,000  under  the 
provisions  of  the  divorce  decree  aptiellant 
must  be  held  to  have  waived  her  right  to 
dower  In  her  husband's  lands.  The  ante- 
nuptial contract  Is  not  an  unconditional 
promise  to  pay  $5,000,  but  It  Is  to  be  paid  in 
lien  of  dower.  If  appellant  had  died  be- 
fore her  husband,  all  rights  under  the  ante- 
nuptial contract  would  have  been  extin- 
guished. The  ettect  of  the  antenuptial  con- 
tract was  to  substitute  a  sum  of  money  for 
appellant's  right  of  dower  In  her  husband's 
land.  Anything  that  would  extinguish  her 
right  of  dower  would  extinguish  that  which 
by  agreement  was  substituted  in  Its  place. 
This  rule  has  been  recognized  In  the  follow- 
ing decisions  of  this  court  Clark  v.  Lott, 
11  111.  103;  Jordan  v.  Clark,  81  IlL  465; 
Lennaban  v.  O'Keefe,  107  til.  620;  Adams 
V.  Storey,  135  111.,  448,  26  N.  E.  582.  11  L. 
R.  A.  790,  25  Am.  St.  Rep.  892.  In  the  last 
case  cited  It  was  held  that  the  right  to  dow- 
er was  barred  by  an  annuity  given  for  life 
in  a  divorce  decree  which  makes  the  annuity 
a  lien  and  charge  upon  the  husband's  real 
estate,  where  the  wife  has  taken  her  sup- 
port and  maintenance  under  the  decree.  Ap- 
pellant, having  accepted  the  provisions  made 
for  her  by  the  decree  In  Hen  of  dower,  must 
be  held  to  have  abandoned  all  claim  to  that 
which,  under  the  contract,  represented  her 
dower. 

The  judgment  of  the  Appellate  Court  for 
the  Third  District  is  affirmed. 

Judgment  affirmed. 


(236  lU.  408) 

PBOPLB  T.  PRANKENBERG. 

(Supreme  Court  of  Illinois.    Oct  26,  1903.    Re- 
hearing Denied  Dec.  3,  1908.) 

1.  Larceny  (§  57*)— Evidence— Sufficienct. 

Wliere  an  attorney,  obtaining  judgments  on 

claims  in-his  bands  for  collection,  and  procuring 

executions,  under  which  chattels  were  levied  on 


and  placed  in  a  .warehouse,  with  knowledge  of  . 
the  satisfaction  of  the  judgments,  removed  the 
chattels  from  the  warehouse  and  appropriated 
them  to  his  own  use,  a  finding  that  the  convert 
sion  was  with  a  felonious  intent,  authorizing 
a  conviction  of  larceny,  was  warranted. 

[Ed.    Note.— For    other    cases,    see    Larceny, 
Cent  Dig.  S!  150-151 ;  Dec.  Dig.  «  67.*] 

2.  Labcent  (t  63*)—E)viDBNCK— Sufficienct. 

E}vidence  held  sufficient  to  show  that  an  at- 
torney feloniously  converted  goods  levied  on  un- 
der executions  issued  on  judgments  procured  by 
him  on  claims  in  bis  hands  for  collection,  justi- 
fying a  conviction  of  larceny,  notwitlistanding 
ue  confiict  in  the  evidence. 

[Ed.  Note.— For  other  cases,  see  IJarceny, 
Cent  Dig.  {  163;  Dec.  Dig.  i  63.*] 

3.  Labckny  (J  14*)— Fbaudtji^kt  Usb  of  Lb- 
OAI.  Pbocess. 

Larceny  may  be  committed  where  legal  pro- 
cess is  fraudulently  and  feloniously  used  for  the 
purpose  of  securing  possession  of  the  goods  by 
the  thief. 

[Ei.  Note.— For  other  cases,  see  Larceny,  Dec 
Dig.  i  14.*] 

4.  Pbopebtt  (I  1*)  —  Pebsonai,  Pbopbbtt— 
Genebal  and  Special  Ownership. 

The  law  recognizes  a  general  and  special 
ownership  in  personal  ptogeTty. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  (  1.*] 

6.  Larceny    ({    7*)  — Pboperty   Subject  to 

Larceny — Ownership. 

Where  a  person  had  the  general  property  in 
goods  seized  under  execution  against  another, 
and  the  judgment  was  satisfied,  he  became  en- 
titled to  the  immediate  possession  thereof,  and 
had  such  ownership  as  would  support  an  indict- 
ment for  larceny  against  one  stealmg  them  while 
in  custody  of  the  law  under  the  execution  sub- 
sequent to  the  satisfaction  of  the  judgment 

[Ed.  Note.— For  other  cases,  sea  Larceny, 
Cent  Dig.  (  19;  Dec.  Dig.  {  7.*] 

6.  Cbiminai.  Law  (J  510*)— Evidenob— Testi- 
icoNY  or  AccoupLicG— Sufficiency. 

The  jury  may  convict  on  the  uncorroborated 
evidence  of  an  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  1124;  Dec  Dig.  {  610.*] 

7.  CRiinNAL  Law  (J  822*)  —  Tbiai^-Instbuo- 

TIONS— CONBTBUCTION  AB   A  WUOLB. 

Where  the  court  in  one  instruction  charg- 
ed tliat  the  jury  should  act  on  the  testimony  of 
an  accomplice  with  caution,  and  that  they  ought 
not  to  convict  on  such  testimony  alone  unless 
they  were  satisfied,  beyond  all  reasonable  doubt, 
of  its  truth,  an  instruction  tiiat  accused  might  be 
convicted  on  the  uncorroborated  testimony  of  an 
accomplice  if  the  jury  believed  that  such  testi- 
mony was  true  was  not  erroneous  for  failing 
to  advise  that  the  jury  should  act  on  the  evi- 
dence of  an  accomplice  with  caution. 

[Ed.  Note. — ^For  other  cases,  see  Criminal  La^r, 
Cent  Dig.  M  1990,  1991,  1984,  1995,  3138 ;  Dec 
Dig.  §  Sf2.*I 

8.  Cbiminai,  Law  (§  811*)— TbiaIt— Insmuo- 
TioNS— Undue  Pbohinenoe  to  Testimony. 

Where  only  one  witness  was  an  accomplice, 
an  instruction  that  accused  might  be  convicted 
on  the  uncorroborated  testimony  of  an  accom- 
plice, and,  if  the  jury  believed  that  the  testi- 
m(my  of  the  witness  was  true,  they  could  act 
on  it  as  true,  and  that  the  jury  should  act  on 
the  testimony  of  an  accomplice  with  caution, 
etc..  was  not  erroneous  as  attaching  undue  im- 
portance to  the  testimony  of  the  accomplice. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  (  1971 ;  Dec.  Dig.  !  811.*] 
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9.  OinciifAi.  Law  (i  82ft«)  —  Tbiai/— Instbud- 
Tjonfi — REFnsAi.. 

It  is  not  enw  to  refuse  instructions  which 
are  mere  repetitions  of  those  given. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  2011 ;  Dee;  Dig.  I  829.*] 

10.  Cbtminal  Law  (|  834*)— Tbiai<— Instbuo- 
tiors-^iupbofeb  'instbcctions. 

Instructions  not  containing  accorate  state* 
ments  of  the  law,  and  not  relating  to  questions 
Involved  in  the  case,  are  properly  refused. 

[E!d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  K  2013,  2014;  Dec.  Dig.  §  834.*] 

11.  Cbiminal  Law  (|  1169*)— AppbaI/— Habm- 
i^Ess  Ebbob  —  Ebboneous  Adwsbions  ok 
Evidence. 

On  a  trial  for  larceny  committed  by  an  at- 
torney by  converting  to  his  own  use  goods  levied 
on  under  an  execution  issued  on  a  judgment 
obtained  tqr  him  as  attorney,  the  error  in. admit- 
ting in  evidence  a  registered  letter,  returned  un- 
claimed, addressed  to  the  officer  making  the 
levy,  notifying  him  to  return  the  chattels,  and 
informing  him  that  the  judgment  had  been  sat- 
isfied, the  letter  not  having  been  sufficiently  con- 
nected with  accused,  was  not  prejudicial  to  hiin. 
[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  t|  313T-3143 ;  Dec.  Dig.  S  1169.*] 

Error  to  Criminal  Court,  Cook  County; 
M.  W.  Pinckney,  Judge. 

George  Frankenberg  was  convicted  of 
larceny,  and  be  brings  error.    Affirmed. 

Walter  A.  Lantx  and  Jtilian  O.  Ry<Nr,  for 
plaintiff  In  error.  W.  H.  Stead.  Atty.  Gen., 
and  John  J.  Healey,  State's  Atty.  (Robert 
E.  Tnmey  and  Jobn  T.  Fleming,  of  counsel^ 
for  tbe  People. 

VICKEIRS,  J.  At  tto  April  term,  1906. 
of  the  criminal  cotirt  of  Cbok  county,  an 
Indictment  was  returned  charging  George 
Frankenberg  and  Jobn  R.  McDonnell  witb 
the  larceny  of  certain  household  goods  be- 
longing to  Lucy  J.  KimbaU.  Tbe  cause  was 
tried  at  the  March  term,  190&  At  tbe  con- 
cloaion  of  all  the  eTldence,  the  trial  ootixt 
directed  a  verdict  of  not  gnUty  as  to  Jobn 
R.  McDonnell  and  a  vecdict  of  guiltyiwaa 
reDd»«d  by  tbe  jury  as  to  George  Franken- 
berg. Xlie  value  of.  the  property  stolen  was 
found  to  be  $360.  After  overruling  a  mo- 
tion for  a  new  trial  and  in  arrest  of  judg- 
ment, the  court  sentenced  Frankenbe^  to 
imprisonment  In  tbe  penitentiary  at  Joliet 
as  provided  by  law.  Frankenberg  has  sued 
out  a  writ  of  error  for  tbe  purpose  of  bring- 
ing the  record  of  his  conTictlon  into  review 
in  this  court 

This  case  g^ws  out  of  the  same  trans- 
actions upon  wbicfa  tite  prosecution  was 
based  in  the  case  of  Laddy  v.  Pe<H>le,  219 
111.  418,  78  N.  E.  581,  8  L.  R.  A.  (N.  S.)  508. 
Ibe  two  cases  are  substantially  alike  in 
many  respects.  Tbe  property  alleged  to 
have  been  stolen  is  the  same  In  both  cases. 
Plaintlfl  in  error  at  the  time  of  the  alleged 
theft  was,  or  pretended  to  be,  an  attorney 
at  law  and  engaged  in  the  collecting  business. 
Four  small  claims  came  into  the  hands  of 
the  plaintiff  in  error  against  H.  O.  Kimball, 


Aaron  Bllnskl,  and  W.  W.  Phelps.  These 
claims  were  for  wages  due  certain  parties 
who  had  been  employed  in  the  laundry  busi- 
ness which  had  been  conducted  by  Kimball, 
Blinski,  and  Phelps  as  a  partnership,  under 
the  name  and  style  of  "The  Ivory  Laundry4" 
The  claims  which  came  into  plaintiff  in  er- 
ror's bands  for  collection  were  in  favor  of 
Maggie  Hem,  Elizabeth  Schoen,  Bmma  Rich, 
and  Delbert  Barnhart.  The  claims  were 
for  one  or  two  weeks'  wages  due  tbe  claim- 
ants. These  claims  were  brought  to  plain- 
tiff in  error  by  W.  W.  Phelps.  Soon  after 
the  claims  were  received,  plaintiff  in  error 
brought  suits  before  John  R.  McDonnell,  a 
justice  of  tbe  peace  of  the  town  of  Lyons, 
Cook  county.  111.  On  July  26,  1904,  the 
four  cases  came  on  for  a  hearing  before 
the  Justice  of  tbe  peace.  At  the  time  of 
the  trial  H.  C.  Kimball  appeared  and  pre- 
sented receipts  from  the  several  plaintiffs, 
purporting  to  be  in  full  ot  the  several  de- 
mands sued  upon.  Upon  investigation,  it 
appeared,  however,  that  Kimball  had  paid 
about  one-third  of  tbe  several  claims,  al- 
.  though  the  receipts  acknowledged  payment 
Id.  full.  'The  justice  deducted  the  amouat 
actually  paid  and  rendered  judgment  against 
the  defendants  for  tbe  balance,  together 
with  tbe  costs,  $5  in  each  case,  as  an  attor- 
ney fee  for  tbe  plaintiff  in  error.  Tbe 
amounts  of  the  several  judgments  are  as 
follows:  Maggie  Hem,  $16.50;  Blfasabeth 
Schoenv  $5.65;  Delbert  Barnhart,  $15;  Em- 
ma Rich,  $4.65.  On  the  same  day  that  these 
judgments  were  rendered^  executions  were 
sworn  out  and  placed  in  the  bands  of  W. 
J.  Luddyt  a  constable,  for  collection.  On 
July  28th  the  constable,  accompanied  by  his 
son,  W.  J.  Luddy,  Jr.,  went  to  the  residence 
of  H.  O.  Kimball,  at  No.  6453  Jackson  ave- 
nue, in  the  city  of  Chicago,  to  make  a  levy 
to  satisfy  the  executions.  Upon  arriving 
at  tbe  Kimball  residence,  tlie  constable 
found  no  one  at  home  except  a  servant  Tbe 
constable  was  about  to  levy  the  executiooa 
xxpon.  a  piano,  but  was  informed  by  the  serv" 
ant  girl  tliat  tbe  piano  did  not  belong  to 
tbe  Kimballs.  W.  J.  Luddy,  Jr.,  testifles 
that  be  went  to  a  telephone  and  called  up 
plaintiff  in  error,  and  was  toid  by  plaintiff 
in  error  to  proceed  and  make  a  levy  upon 
the  household  goods  and  have  tbem  conveyed 
to  a  warehouse,  and  to  conceal  tbe  name 
on  the  wagon  in  which  the  goods  were  to 
be  hauled.  A  levy  was  made,  by  virtue  of 
each  of  the  four  ex^nitions,  upon  the  house- 
hold goods,  and  the  goods  were  loaded  Into 
a  wagon  and  conveyed  to  Phlimey's  ware- 
house, at  Sixty-Ninth  street  and  Evans  ave- 
nue. The  evidence  shows  that  the  name  on 
tbe  wagon  was  covered  with  a  rug.  The 
goods  were  stored  at  Phlnney's  warehouse, 
and  receipts  were  taken  for  them  and  de- 
livered to  plaintiff  in  error.  Tbe  goods  re- 
mained in  ttie  Phlnney  warehouse  for  some 
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couslderable  time,  and  It  Is  a  matter  In- 
volved In  some  controversy  as  to  what  be- 
came of  the  goods  after  they  were  thns 
stored  by  the  constable.  At  the  time  the 
levy  was  made  H.  C.  Kimball  and  his  wife, 
Irucy  J.  Kimball,  were  not  at  home.  Lncy 
J.  Kimball,  who  appears  to  have  been  the 
owner  of  all  the  goods  levied  upon,  was 
visiting  In  Michigan.  Where  H.  C.  Kimball 
was  on  the  day  the  levy  was  made  does  not 
appear  from  the  evidence.  He  was  not  at 
home.  On  Angust  Sd  following  the  levy 
H.  C.  Kimball  paid  the  several  judgments 
to  the  parties  entitled  to  them,  and  they 
each  executed  a  satisfaction  piece.  Plain- 
tlfl  in  error  admits  in  his  testimony  that 
these  eatisfactlon  pieces  were  shown  to  him 
by  Kimball  and  his  attorney,  Hooper,  a  few 
days  after  the  judgments  were  rendered. 
The  date  upon  which  the  satisfaction  pieces 
were  exhibited  to  the  plalntlfT  In  error,  ac- 
cording to  the  evidence  of  Kimball  and 
Hooper,  was  August  10th.  At  the  time  the 
satisfaction  pieces  were  presented  to  plain- 
tiff In  error  he  said  to  Hooper,  "Tou  have 
settled  with  these  people,"  and  plaintiff  in 
error  made  a  note  of  the  satisfaction  pieces. 
Hooper  and  Kimball  were  trying  to  find  Lnd- 
dy,  the  constable,  so  as  to  procure  a  release 
•f  the  levies.  Plaintiff  In  error  was  either 
onable  or  unwilling  to  give  the  parties  any 
information  as  to  the  whereabouts  of  the 
constable,  although  the  evidence  shows  he 
had  an  office  with  the  plalntlfC  In  error  and 
kept  the  papers  pertaining  to  business  given 
him  by  plaintiff  In  error  In  a  desfc  In  that 
office.  W.  J.  Luddy,  Jr.,  testifies  that  aboat 
the  11th  of  Angust  he  went  with  plaintiff 
In  error  to  Fhinney's  warehouse,  and  that 
be  and  plaintiff  In  error  removed  most  of  the 
Kimball  goods  to  plaintiff  In  error's  resi- 
dence at  No.  265  Bast  Sixty-Sixth  place. 
Lucy  J.  Kimball  and  her  husband  testified 
that  they  afterward  saw  several  articles 
of  furniture  belonging  to  liucy  J.  Kimball 
In  plaintiff  In  error's  house.  Among  the 
articles  identified  by  the  Kimballs  are  a  gold- 
en oak  dresser,  identified  by  Mrs.  Kimball 
by  certain  spots  on  It;  a  locklug  chair,  iden- 
tified by  Mrs.  Kimball  as  belonging  to  her 
by  a  small  chip  being  out  of  it  under  the 
seat;  a  sewing  machine  and  a  davenport, 
the  davenport  being  identified  by  a  peculi- 
arity of  one  of  the  casters.  Plaintiff  In  er- 
ror contradicts  all  this  testimony  relating 
to  the  goods  being  In  his  possession,  and 
testifies  that  no  part  of  the  Kimball  goods 
was  ever  in  his  house  or  In  his  possession, 
and  the  two  persons  named  by  young  Liuddy 
as  the  parties  who  hauled  the  goods  from 
the  warehouse  to  plaintiff  in  error's  resi- 
dence contradict  Luddy,  and  testify  that 
they  did  not  haul,  or  assist  In  hauling,  any 
goods  from  the  warehouse  to  the  Franken- 
berg  place.  Plaintiff  In  error  Insists  that 
under  this  evidence  the  verdict  of  the  jury 
ought  to  be  set  aside  because  It  Is  not  sup- 
ported by  the  evidence. 


It  will  be  seen  from  the  foregoing  state- 
ment of  the  evidence  that  the  question  thus 
raised  Is  largely  dependent  upon  the  cred- 
ibility of  the  witnesses.  None  of  the  witness- 
es whose  testimony  has  been  thus  far  re- 
ferred to  are  Impeached  or  otherwise  dis- 
credited, except  In  so  far  as  they  may  be 
discredited  by  other  witnesses  giving  con- 
tradictory accounts  of  the  transactions.  If 
plaintiff  in  error  went  to  the  warehouse, 
and  took  these  goods  and  removed  them  to 
his  place,  and  afterwards  sold  them  and 
appropriated  the  proceeds  to  his  own  use, 
the  jury  would  be  warranted  In  finding  him 
guilty  of  larceny.  After  the  satisfaction 
pieces  had  been  exhibited  to  him,  showing 
that  the  judgments  bad  been  paid  in  full, 
any  appropriation  or  conversion  of  the  goods 
to  his  own  use  might  well  be  found  to  have 
been  with  a  felonious  Intent.  Plaintiff  ia 
error  does  not  rest  his  defense  upon  the 
ground  that  he  had  any  pretense  of  right 
to  take  these  goods  from  the  warehouse, 
but  he  denies  taking  them  at  all.  We  think 
the  evidence  of  Mrs.  Kimball  and  her  hus- 
band, to  the  effect  that  they  found  her  goods 
In  the  plaintiff  In  error's  .bouse.  Is  reason- 
able and  consistent  The  manner  In  which 
Mrs.  Kimball  identifies  the  different  articles 
of  furniture  shows  she  had  that  accurate 
knowledge  which  only  a  woman  who  had 
owned  and  used  the  articles  In  her  own 
housekeeping  would  be  expected  to  have. 
She  mentions  the  spot  on  the  dresser,  the 
chip  out  of  the  rocker,  and  the  peculiarity 
in  the  castor  belonging  to  the  davenport 
with  such  particularity  of  description  as  to 
exclude  the  possibility  that  she  was  mistaken 
about  finding  her  goods  In  the  possession 
of  the  plaintiff  in  error.  The  only  way  to 
reach  the  conclusion  that  the  goods  of  Mrs. 
Kimball  were  not  In  the  house  of  plaintiff 
in  error  is  to  reject  the  testimony  of  the 
Kimballs  as  unworthy  of  belief.  There  Is 
no  direct  testimony  in  the  record  contradict- 
ing the  evidence  of  the  Kimballs  except  the 
evidence  of  plaintiff  In  error.  As  already 
shown,  the  testimony  of  young  Luddy  Is  to 
the  effect  that  he  assisted  the  plaintiff  In 
error  in  removing  these  goods  from  the  Phln- 
ney  warehouse  to  plaintiff  in  error's  resi- 
dence. All  these  witnesses  were  before  the 
jury,  and  their  credibility  was  a  question 
for  the  jury  to  determine.  We  are-  not  In- 
dlned  to  disturb  this  conviction  on  the 
ground  that  there  Is  not  sufficient  evidence 
to  support  the  verdict 

Plaintiff  in  error  also  Insists  that  there  Is 
no  proof  of  a  felonious  taking,  such  as  Is 
necessary  to  support  a  eonvlctlcm  of  larceny 
under  a  common-law  ludlctmoit  for  that  of- 
fMise.  This  contention  proceeds  upon  the  as- 
sumption that  the  original  taking  of  the 
goods  under  the  execution  was  legal  or  at 
least  not  criminal.  We  do  not  find  It  neces- 
sary, under  the  proofs  In  this  case,  to  decide 
whether  the  conviction  could  be  .8ustaine<l 
on  the  theory  that  the  original  taking  was 
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felonious,  and  that  plaintiff  In  error  was  co- 
operating with  and  aiding,  abetting,  and  en- 
couraging the  party  who  actually  took  the 
goods.  That  larceny  may  be  committed  where 
legal  process  is  fraudulently  and  feloniously 
used  for  the  purpose  of  securing  possession 
of  the  goods  by  the  thief  has  long  been  rec- 
ognized by  the  common  law.  1  Hawk.  P.  C. 
333,  par.  12 ;  1  Hale's  P.  C.  507 ;  Aldrlch  v. 
People,  224  III.  622,  79  N.  E.  964,  7  L.  R.  A. 
(N.  S.)  1149,  115  Am.  St  Rep.  166.  The  law 
recognizes  two  kinds  of  ownership  In  person- 
al property :  General  and  special.  Whether 
the  leyy  upon  the  goods  of  Lucy  J.  Kimball 
by  virtue  of  an  execution  against  other  per- 
sons would  give  the  officers  so  levying  the 
execution  a  special  property  in  the  goods 
seized  we  need  not  stop  to  discuss.  It  Is  cer- 
tain that  Lucy  J.  Kimball  had  such  a  general 
ownership  in  these  goods  as  would  support 
an  Indictment  for  larceny  against  any  one 
who  feloniously  stole  them  while  In  the  cus- 
tody of  the  law  under  the  executions.  Lacy 
3.  Kimball  not  only  had  the  general  property 
in  the  goods  seized,  but  after  the  Judgments 
were  satisfied  she  became  entitled  to  their 
immediate  possession.  This  was  the  status 
of  the  property  at  the  time  it  was  removed 
from  the  warehouse. 

Plaintiff  In  error,  by  his  counsel,  raised 
the  question  whether  this  conviction  can  rest 
on  the  mere  failure  of  the  plaintiff  in  error 
to  order  or  direct  the  constable  to  release  the 
levy  and  restore  the  goods  to  the  owner. 
This  Is  not  the  foundation .  upon  which  the 
conviction  rests.  Plaintiff  in  error  is  not 
guilty  of  larceny  because  of  a  mere  omission 
or  neglect  on  his  part  to  take  affirmative  ac- 
tion to  have  the  goods  restored  to  Mrs.  Kim- 
ball, but  he  Is  guilty  because  he  feloniously 
took  the  goods  from  the  warehouse  and  con- 
verted them  to  his  own  use  after  he  knew 
that  the  Judgments  under  which  they  had 
been  seized  had  been  satisfied.  Such  a  tak- 
ing is  such  a  violation  of  the  general  owner- 
ship of  Lucy  J.  Kimball  as  will  support  a 
conviction  for  larceny  under  a  common  law 
form  of  indictment. 

Plaintiff  In  error  next  Insists  that  the  trial 
court  erred  In  giving  Instruction  No.  11  on 
behalf  of  the  people.  That  instruction  is  as 
follows:  "The  court  instructs  the  Jury  that 
under  the  law  of  this  state  the  defendant 
may  be  convicted  upon  the  uncorroborated 
testimony  of  an  accomplice;  and  if  the  Ju- 
ry believe,  from  the  evidence  in  this  case,  the 
testimony  given  by  the  witness  W.  J.  Luddy 
is  tme.  then  they  can  act  upon  the  same  as 
true.  The  testimony  of  an  accomplice,  like 
all  the  other  evidence  in  the  case.  Is  for  the 
Jury  to  pass  upon."  The  complaint  made 
concerning  the  above  Instruction  Is  that  it 
does  not  contain  a  correct  statement  of  the 
law.  This  criticism  la  not  well  taken.  The 
law  of  this  state  Is  that  the  Jury  may  convict 
upon  the  uncorroborated  evidence  of  an  ac- 
complice where  the  Jury  believe  the  evidence 
of  such  accomplice  to  be  true  and  worthy  of 


belief.  Gray  v.  People,  26  111.  344;  Earll  v. 
People,  73  111.  329 ;  Honselman  v.  People,  168 
111.  172,  48  N.  E.  304;  Kelly  v.  People,  192 
111.  110,  61  N.  E.  425,  85  Am.  St  Rep.  323. 

It  is  further  insisted  that  this  instruction 
should  not  have  been  given  without  a  modi- 
fying clause  advising  the  Jury  that  they 
should  act  upon  the  evidence  of  an  accom- 
plice with  care  and  caution.  At  the  Instance 
of  plaintiff  In  error  the  court  gave  the  Jury 
the  following  instruction :  "The  Jury  are  In- 
structed that  while  it  is  the  rule  of  law  that 
a  person  may  be  convicted  upon  uncorrobo- 
rated testimony  of  an  accomplice,  still  the 
Jury  should  always  act  upon  such  testimony 
with  great  care  and  caution,  and  subject  It 
to  careful  examination  In  the  light  of  all 
other  evidence  in  the  case,  and  the  Jury 
ought  not  to  convict  upon  such  testimony 
alone,  unless,  after  a  careful  examinatloa 
of  such  testimony,  they  are  satisfied,  beyond 
all  reasonable  doubt,  of  Its  truth."  The  giv- 
ing of  this  instruction  at  the  Instance  of 
plaintiff  in  error  removes  the  objection  now 
under  consideration  to  Instruction  No.  11. 
It  also  answers  the  first  objection  made. 

It  Is  next  objected  that  Instruction  No.  11 
Is  erroneous  for  the  reason  that  It  singles 
out  the  evidence  of  W.  J.  Luddy,  thereby 
making  his  evidence  unduly  prominent  be- 
fore the  Jury.  Taking  the  two  Instructions 
together  above  set  out,  the  reference  to  Lud- 
dy as  an  accomplice  tended  to  affect  his  tes- 
timony unfavorably  before  the  Jury.  There 
was  no  other  person  who  testified  before  the 
Jury  in  this  case  to  whom  the  word  "accom- 
plice" could  have  referred.  This  being  true, 
we  see  no  substantial  difference  between  re- 
ferring to  him  as  an  "accomplice"  in  plain- 
tiff in  error's  instruction  and  as  W.  J.  Luddy 
in  connection  with  the  word  "accomplice"  in 
the  other  instruction.  The  Jury  would  clear- 
ly understand  both  instructions  as  applicable 
to  the  testimony  of  the  same  person.  While 
It  Is  true,  as  a  general  rule,  this  court  does 
not  approve  of  instructions  that  single  out 
the  evidence  of  a  particular  witness,  for  the 
reason  that  such  practice  has  the  effect  of 
giving  undue  prominence  to  the  testimony 
thus  specifically  referred  to,  yet  in  this  case 
we  do  not  think  the  instruction  could  have 
been  understood  by  the  Jury  as  an  Intima- 
tion that  the  court  attached  any  undue  Im- 
portance to  the  testimony  of  Luddy. 

Plaintiff  In  error  complains  of  the  refusal 
of  the  court  to  give  a  number  of  instructions 
offered  by  him.  We  have  carefully  read  all 
of  these  refused  Instructions  and  compared 
them  with  the  Instructions  given  on  behalf 
of  plaintiff  In  error,  and  we  find  that  instruc- 
tions A,  B,  and  D,  which  were  refused,  are 
mere  repetitions  of  what  is  found  In  other  in- 
structions given,  and  for  this  reason  they 
were  properly  refused.  The  other  Instruc- 
tions the  refusal  to  give  which  Is  the  subject 
of  exceptions  were  properly  refused,  some  of 
them  because  they  did  not  contain  accurate 
statements  of  the  law,  and  others  because 
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they  related  to  questions  not  Inrolved  in  the 
case.  Tbe  court  gave  27  instructions  to  the 
Jury — m  for  the  people  and  15  for  plaintiff 
In  error — which  fairly  covered  all  the  ques- 
tions iuvolyed  In  the  case.  There  was  no 
error  committed  in  the  refusal  of  tbe  court 
to  give  any  of  the  instructions  complained  of. 

The  plaintlfC  In  error  finally  complains 
that  the  court  erred  in  admitting  In  evidence 
a  registered  letter  written  by  Lucy  J.  Kim- 
ball to  the  constable,  notifying  blm  to  re- 
turn her  goods,  and  Informing  him  that  the 
Judgments  had  been  satisfied  and  satisfac- 
tion pieces  filed  with  the  Justice  of  the  peace. 
This  letter  was  written  on  August  15th  and 
was  sent  by  registered  mail  to  W.  J.  liUddy^ 
constable,  95  Washington,  street.  The  evi- 
dence shows  that  the  letter  was  returned 
unclaimed.  The  evidence  does  not  show  that 
plaintiff  in  error  had  any  knowledge  of  this 
letter,  although  It  was  addressed  to  his  office. 
While  we  do  not  think  the  letter  was  suffi- 
ciently connected  with  plaintiff  in  error  to 
justify  Its  admission  in  evidence,  stiU  we  see 
nothing  In  the  letter  that  was  prejudicial  to 
plaintiff  In  error. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  criminal  court  of  Cook 
county  is  affirmed. 

Judgment  affirmed. 


(236  in.  no 

LESLIE  B.  EBBLET  CO.  t.  HAROBEAYES 
et  al. 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.    Re> 
hearing  Denied  Dec.  2,  1908.) 

1.  CotTBTS  (S  219*)— Appellate  Coubts— Ju- 
BiBDicTioN — Freehold. 

Where,  notwithstanding  the  setting  aside 
of  a  deed  was  incidental  to  the  main  purpose  of 
the  bill,  the  effect  of  the  decree  was  absolute- 
ly to  cancel  title  to  land  in  whidi  a  freehold 
was  claimed,  a  motion  to  transfer  the  cause 
from  the  Supreme  Court  to  tbe  Appellate  Court, 
on  the  ground  that  no  freehold  was  involved, 
will  lie  denied. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  {  557 ;  Dec.  Dig.  i  219.*] 

2.  Appeal  and  Ebbob  ({  870*)— Decisions 
Reviewable— Gbantinq  of  Fbelihinabt 
Injunction. 

The  granting  of  a  preliminary  injunction 
cannot  be  assigned  for  error,  on  appeal  from  a 
decree  making  .the  injunction  permanent.  It 
being  merely  interlocutory  and  open  to  review 
only  upon  an  appeal  taken  under  8  Starr  & 
C.  Ann.  St  1896,  c.  110,  par,  107. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  870.*] 

8.  Tbadk-Mabks  and  Tbadb-Names  (g  93*)— 
rNFAiB    CoMPEnTioN—AcnoNB— Evidence 

— SUJFFICIENCT. 

Evidence,  on  a  bill  to  restrain  the  dis- 
closure' of  any  knowledge  acquired  as  to  the 
composition,  formulae,  or  methods  of  compound- 
ing remedies  to  cure  drunkenness,  and  to  re- 
strain tbe  selling  or  administermp  of  such 
remedies,  held  to  show  that  the  discovery  of 
such  remedies  was  made  by  the  person  under 


whom  complainant  claimed,  and  not  by  •nob 
person  and  one  of  the  defendants  jointly. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  TradeNames,  Dec.  Dig.  {  93.*] 

4.  Tbade-Mabks  and  Tbadb-Naues  (i  75*)— 
I7NFAIB  Competition— Fbaud. 

A  false  representation  as  to  the  ingredients 
of  a  remedy,  or  the  manufacturer  by  whom 
made,  is  such  a  fraud  upon  tbe  public  as  will 
preclude  equitable  relief  against  unfair  com- 
petition. 

[For  other  cases,  see  Trade-Marks  and  Tiade- 
Namea,  Cent.  Dig.  i  86;   Dec  Dig.  i  75.*] 

5.  Tbade-Mabkb  and  Tbade-Naues  <§  76*)— 
Actions— Febsons  Enxiilbo  to  8uk— 
Fraud  vpon  Public. 

A  continued  use  of  the  fac  simile  of  the 
autograph  of  the  discoverer  of  a  cure  for  drunk- 
enness, on  bottles  containing  the  remedy,  after 
his  death  is  not  such  a  fraud  upon  the  public 
as  to  preclude  equitable  relief  against  unfair 
competition,  as  it  cannot  be  regarded  as  a  rep- 
resentation of  any  fact,  in  connection  with  the 
contents  of  the  bottles,  further  than  that  it  wm 
a  genuine  product. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  ft  86;  Dec.  Dig.  { 
76.*] 

6.  Abbionuentb  (9  84*)— Obal  AssiomiBnTS 

— SUFFieiENCT. 

A  verbal  transfer  of  the  formuln  for  a  rem- 
edy to  cure  drunkenness  to  a  corporation  for  its 
use  and  benefit,  and  in  payment  for  its  capital 
stock,  and  a  long-continued  use  under  a  claim 
of  ownership  acquiesced  in  by  the  owner,  was 
sufiicient  to  transfer  the  owner's  rights  in  the 
formuIiB  without  a  written  assignment. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Dec.  Dig.  !  34.*] 

7.  Assignments  (f  74*)— Secbet  Pbockbskb— 
Title  of  Asgionbe. 

l^ansferee  of  the  rights  of  the  discoverer  ot 
secret  formulae  for  a  remedy  to  cure  drunken- 
ness holds  those  rights  as  exclusively  as  the 
discoverer. 

[Ed.  Note.— For  other  ciNes,  see  Assignmenta, 
Cent  Dig.  {  138;   Dec  Dig.  1  74.*] 

8.  Pabtnebship  (I  262*)— Dissolution- Es- 
toppel TO  Deny— Negligence. 

Where  a  partner  acquiesced  for  18  years 
in  a  dissolution  of  the  partnership,  and  trans- 
ferred to  the  remainioc  partners  all  Interest 
which  might  remain  to  nim  therein,  his  neglect 
bars  him  from  thereafter  claiming  that  he  was 
ignorant  of  his  rights  respecting  a  dissolution 
of  tbe  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Dec.  Dig.  I  262.*] 

9.  Tbade-Mabkb  and  Tbade-Names  (I  84*)— 
Sbcbet  Pbogesses— TInfaib  Competition- 
ISO  UNCTION— Defenses. 

On  a  bill  by  a  corporation  to  restrain  the 
disclosure  of  formula  for  a  remedy  to  cure 
drunkenness,  and  the  making,  selling,  or  admin- 
istering of  such  remedy,  the  regularity  of  com- 
plainant's organization  or  proceedings  is  ot 
no  importance. 

[Ed.  Note.— For  other  easee,  see  Trade-Maita 
and  Trade-Names,  Dec.  Dig.  |  84.*] 

10.  Evidence  (|  314*)— Heabsat  Bvidehc*. 

On  a  bill  to  restrain  the  disclosure  of 
formulse  for  a  remedy  to  cure  drunkenness,  and 
the  making,  selling,  or  administering  of  such 
remedy,  statements  by  the  discoverer  of  the 
remedy  as  to  his  invesdgation  of  tbe  causes  and 
cure  of  drunkenness  were  objectionable  as  bear- 
say,  so  far  as  they  were  mere  narrations  o( 
past  occurrences. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  »  814.*] 
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11.  EMdencb  (I  220*)— Admissions— AcQOi- 

E8CBNCE. 

On  a  bill  to  restrain  the  disclosure  of  for- 
muloR  for  a  remedy  to  cure  drunkenness,  and  tlie 
making,  selling,  or  administering  of  such  rem- 
edy, statements  of  the  discoverer  of  the  rem- 
edy, made  in  the  presence  of  a  defendant,  as  to 
his  investigation  of  the  causes  and  cure  of 
drankenness  were  admissible,  on  the  issue  wheth- 
er defaidant  had  any  part  in  the  discovery. 

[Ed.    Note.— For   other   eases,   see    Evidence, 
Cent  Dig.  ii  771-778;    Dec.  Dig.  {  220.*] 

12.  EVIDENCK  ({  121»>— lUXEVAWOT— BBS  GZB- 

On  a  bill  to  restrain  the  disclosure  of  for^ 
mnlte  for  a  remedy  to  cure  drunkenness,  and  the 
making,  selling,  or  administering  of  such  rem- 
edy, statements  by  the  discoverer  of  the  rem- 
edy as  to  his  work  of  investigation  then  in  prog- 
ress, or  cases  then  under  treatment,  were  ad- 
missible as  part  of  the  res  gesto:. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Dec  Dig.  S  121.»] 

13.  Tkadk-Mabkb  awd  TsAiw.'NAirBS  (i  93*) 
— Unfaib  Competition— Skcbbt  Pbocebses 
—Injunction — Evidence— Admissibility. 

On  a  bill  to  restrain  the  disclosure  of  for- 
nralse  for  a  remedy  to  cure  drunkenness,  and 
the  making,  selling,  or  administering  of  such 
remedy,  statements  by  the  discoverer  of  the 
remedy  as  to  his  work  of  investigation  then  in 
progress,  or  as  to  cases  then  under  treatment, 
were  admissible  to  fix  the  time  of  his  investiga- 
tion as  to  his  relationa  ^d  acquaintance  with 
a  defendant. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Dec.  Dig.  f  ,93.*] 

14.  Appeal  and  Ebbob  (J  882»)— Invitio  Bb- 
BOB— Pbepabing  Findings. 

Where,  at  the  close  of  the  evidence,  ap- 
pellant's counsel  suggested  that  he  submit  find- 
ings, which  he  thougnt  the  master  ought  to  re- 
port, and  the  master  stated  that,  if  both  sides 
were  satisfied,  they  might  file  suggestions  as  to 
what  should  be  found,  and  the  master,  having 
the  prepared  findings  of  each  party  before  him, 
prepared  his  own  findings  from  the  evidence,  and 
reported  accordingly,  appellant  cannot  complain 
of  the  meOiod  adopted  by  the  master,  since  it 
was  at  his  own  suggestion,  though  the  master 
diould  arrive  at  his  conclusions  irom  his  own 
investigation,  rather  than  from  the  findings  pre- 
sented to  him  by  the  parties. 

[Bd.  Note.— For  other  cases;  see  Appeal  and 
Brn>p,  Cent.  Dig.  |  3607 ;   Dec.  Dig.  {  882.»] 

16.  Appeal  and  SSbbob  (|  873*)— Review— 

SOOFB.  .      , 

On  appeal  from  a  final  decree,  review 
cannot  be  nad  of  the  denial  of  a  motion,  made 
after  final  decree,  to  set  aside  all  the  proceedings 
mbBeqnent  to  the  order  of  reference,  because  the 
master  was  not  the  legally  appointed  regular 
master,  and  because  the  jud^e  had  no  authority 
to  enter  the  order  continuing  him  as  special 
master  after  a  change  of  venue  bad  been  taken. 
[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Dec.  Dig.  I  873.*1 

Appeal  from  Circuit  Court,  Livingston 
Connty ;  T.  M.  Harris,  Judge. 

Bill  by  the  Leslie  E.  Keeley  Company 
against  Frederick  B.  Hargreaves  and  others. 
Decree  for  complainant,  and  defendants  ap- 
peal.    Affirmed. 

W.  H.  Ketcham  and  Clyde  B.  Thompson 
(Strawn  &  Strawn,  of  counsel),  for  appellants. 
R.  S.  Mclldnfl  and  B.  R.  Thompson  (Charles 
E.  Pickard,  of  counsel),  for  appellee. 


DUNN,  J.  This  appeal  is  from  a  decree 
making  perpetual  an  Injunction  against  the 
defendants,  in  a  bill  filed  by  the  appellee,  the 
Leslie  E.  Keeley  Company,  against  Frederick 
B.  Hargreaves,  the  Fred.  B.  Hargreaves  Com- 
pany, and  others.  ,  ., 

The  bill  alleged  the  Incorporatiou  of  the 
complainant  under  the  laws  of  Illinois,  hav- 
ing its  principal  place  of  business  at  Dwlgbt, 
In  Livingston  county;  tbat  Leslie  E.  Keeley, 
a  practicing  physician,  about  1880  discovered 
a  new  remedy  for  drunkenness  and  similar 
diseases,  and  began  to  administer  the  same; 
that  about  1881,  for  the  purpose  of  carrying 
on  and  developing  the  business  in  connection 
with  said  remedies,  a  partnership  was  formed 
between  the  said  Keeley  and  Curtis  J.  Judd, 
Frederick  B.  Hargreaves,  John  B.  Ougbton, 
and  James  Halpin,  with  written  articles  of 
copartnership,  whereby  it  was,  among  oth- 
er things,  expressly  providied  that  each  mem- 
ber of  the  firm  should  Jealously  guard  all  in. 
formation  pertaining  to  the  compounding  of 
said  remedies,  their  constituent  parts  and 
elements,  and  should  under  no  consideration 
divulge  any  Information  whatever  concern- 
iug  their  manufacture  to  any  one;  that  if 
any  partner  should  so  impart  any  of  said 
information,  his  connection  with  said  busi- 
ness should  immediately  determine;  .that  if 
any  partner  sold  bis  interest,  he  agreed  to 
keep  secret  all  his  knowledge  of  and  concern- 
ing the  nature  and  manufacture  of  said  reme- 
dies, and  not  to  divulge  any  of  such  knowl- 
edge to  any  one  whatsoever  without  the  writ- 
ten consent  of  all  of  the  then  surviving  part- 
ners ;  tliat  to  tbe  said  Ongbton,  as  a  pharma- 
cist, was  confided  the  preparation  and  in- 
gredients of  the  secret  remedies,  and  tbe  se- 
cret was  imparted  to  him  by  -  Keeley,  as  a  se- 
cret and  confidential  communication,  for  that 
purpose;  tbat  the  remedies  were  adminis- 
tered to  a  large  number  of  patients;  the 
treatment  became  very  successful,  and  tbe 
remedies  acquired  a  great  reputation;  that 
about  March  20,  1886,  the  connection  of  tbe 
said  Frederick  B.  Hargreaves  with  the  part- 
nership was  severed,  and  for  a  valuable  con- 
sideration he,  by  an  instrument  in  writing, 
sold  all  bis  interest  (ezc^t  tbe  accounts, 
notes,  two  deeds,  and  one  mortgage)  in  tbe 
said  partnership  to  the  said  Judd,  for  the 
use  of  the  remaining  members;  tbat  after- 
wards, by  two  certain  instmments  in  writing, 
the  first  about  January  7,  and  tbe  second 
about  September  26,  1887,  he  sold  to  the  Les- 
lie E.  Keeley  Company  all  his  interest  In  tbe 
matters  excepted  from  tbe  first  transfer; 
tbat  about  March  25,  1886,  Halpin  sold  his 
interest  to  tlie  remaining  partners;  tbat 
about  April  3,  1886,  the  complainant  corpora- 
tion was  duly  Incorporated,  and  Keeley,  Judd, 
and  Oughton,  the  sole  remaining  partners, 
became  tbe  sole  subscribers  to  its  capital 
stock,  and  in  payment  therefor  gave  over  and 
sold  to  tbe  corporation  the  entire  assets,  good 
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will,  and  business  of  the  copartnership,  to- 
gether with  the  right  to  make,  administer, 
and  sell  the  said  secret  remedies  discovered 
by  Eeeley ;  that  complainant  continued  the 
business,  which  grew  rapidly,  and  la  of  great 
value  to  the  complainant;  that  the  objects 
for  which  the  corporation  was  formed  were 
enlarged,  branch  institutes  were  established 
at  various  places,  and  the  secret  remedies 
were  sold  by  complainant  to  them,  and  ad- 
ministered there  by  skilled  physicians,  in- 
structed under  the  direction  of  Keeley  daring 
bis  lifetime,  and  since  his  death  by  other 
pliysiclans  instructed  by  him,  or  by  others 
in  complainant's  employ;  that  the  complain- 
ant became  the  owner  of  certain  real  estate 
described  in  the  bill ;  that  Keeley  died  Feb- 
ruary 21,  1900,  and  since  his  death  the  medi- 
cal direction  of  the  business  has  been  super- 
vised, and  the  administration  of  the  secret 
remedies  directed,  by  physicians  regularly 
licensed  and  instructed  in  the  administration 
of  the  said  remedies;  that  from  the  time 
of  the  discovery  the  secret  of  the  remedies 
has  been  Jealously  and  carefully  guarded, 
and,  aside  from  the  good  will,  is  the  chief 
and  most  valuable  asset  of  the  complainant, 
and  If  it  should  be  made  public,  the  business 
of  the  complainant  would  be  destroyed ;  that 
Frederick  B.  Hargreaves  has  given  out  that 
he  knows  the  secret  of  the  remedies  as  pre- 
pared by  Keeley  and  by  the  copartnership, 
and  became  so  acquainted  with  it  while  as- 
sociated with  Keeley  and  a  member  of  the 
copartnership;  that  defendants  have  enter- 
ed into  a  conspiracy  wrongfully  to  use  said 
Hargreaves'  alleged  knowledge  of  the  secret 
remedies,  and  to  that  end  have  formed  a  cor- 
poration to  sell  and  administer  such  reme- 
dies ;  that  said  Hargreaves  Is  to  disclose  his 
alleged  knowledge  of  the  secret  remedies,  and 
proposes  to  sell  to  defendant  company  reme- 
dies made  in  accordance  with  the  secret 
formulae  used  by  Keeley,  the  partnership, 
and  complainant,  the  knowledge  of  which  he 
claims  to  have ;  that  defendant  company  pro- 
poses to  purchase  of  said  Hargreaves  such 
remedies,  and  to  sell  and  administer  the 
same;  that  said  Hargreaves  has  contracted 
to  give  the  company  his  exclusive  services  In 
the  preparation  of  such  remedies,  the  knowl- 
edge of  which  he  gained,  if  he  possesses  it, 
while  associated  with  Keeley  and  the  copart- 
nership; that  defendants  are  about  to  open 
at  Dwigbt  an  institution  for  the  preparation 
and  administration  of  such  remedies,  com- 
poimded  under  said  Hargreaves'  direction, 
and  to  offer  and  sell  such  remedies  to  others, 
and  to  so-called  Keeley  Institutes,  at  a  lower 
price  than  sold  by  complainant;  that  said 
Hargreaves  and  wife,  tn  pursuance  of  said 
conspiracy,  have  conveyed  to  William  H. 
Ketcham  an  undivided  Interest  in  certain 
property  now  owned  by  the  complainant, 
which  constitutes  a  cloud  on  the  complain- 
ant's title ;  that  the  defendants  pretend  that 
said  Hargreaves  has  some  Interest  in  com- 
plainant's business,  and  is  at  liberty  to  sell 


the  secret  acquired  while  associated  with 
Keeley,  and  to  prepare  and  sell  remedies 
compounded  In  accordance  with  the  secret 
formulae  used  by  Keeley,  but  complainant  al- 
leges that  if  said  Hargreaves  does  know  the 
secret  formulae,  or  has  any  material  knowl- 
edge of  it,  he  obtained  it  wholly  through  bis 
confidential  relations  with  Keeley  and  by 
reason  of  his  being  a  copartner,  and  would 
therefore,  after  having  sold  his  Interest  in 
the  copartnership,  be  debarred,  in  equity  and 
good  conscience,  from  ever  thereafter  using 
the  same  for  his  own  benefit  or  the  benefit 
of  any  other  person  than  complainant 

The  bill  prays  for  an  injunction  restrain- 
ing the  said  Frederick  B.  Hargreaves  from 
disclosing  to  his  codefendants,  or  any  other 
person,  any  knowledge  acquired,  directly  or 
indirectly,  from  the  said  Keeley,  or  by  rea- 
son of  Hargreaves'  membership  In  the  said 
copartnership,  as  to  the  composition,  formu- 
lae, or  methods  of  compounding  the  said  rem- 
edies, and  from  making  remedies  in  accord- 
ance with  the  knowledge  derived,  directly  or 
indirectly,  from  the  said  Keeley,  or  while  a 
member  of  said  partnership,  or  from  adver- 
tising that  he  will  make  such  remedies,  and 
restraining  the  other  defendants  from  selling 
or  administering  such  remedies,  and  from 
disclosing  any  information  which  they  may 
have  derived  from  Hargreaves  in  regard  to 
them ;  also  restraining  Ketcham  from  setting 
up  any  claim,  by  virtue  of  the  deed  from  the 
said  Frederick  B.  Hargreaves  to  him,  to  the 
real  estate  therein  described,  and  restraining 
both  Ketcham  and  Hargreaves  from  making 
any  conveyance  of  any  Interest  therein,  and 
for  a  decree  that  the  conveyance  from  said 
Hargreaves  to  Ketcham  of  the  said  real  estate 
be  set  aside  as  a  cloud  upon  the  complain- 
ant's title.  Separate  answers  were  filed  by 
the  various  defendants,  putting  in  issue  the 
allegations  of  the  bill.  The  claim  of  the  de- 
fendants is  that  the  discovery  of  the  reme- 
dies mentioned  In  the  bill  was  not  made  by 
Dr.  Keeley,  but  was  made  by  Dr.  Keeley  and 
Frederick  B.  Hargreaves  Jointly;  that  they 
together  prepared,  compounded,  and  admin- 
istered the  remedies,  and  began  to  place 
them  on  the  market  pursuant  to  a  verbal 
agreement  between  them,  and  that  later  the 
partnership  mentioned  In  the  bill  was  form- 
ed, its  name  being  afterward  changed  to 
"The  lieslie  B.  Keeley  Company,"  but  that 
Hargreaves  never  transferred  or  parted  with 
his  interest  in  the  formulae  for  the  prepara- 
tion of  said  medicine.  The  answers  deny 
that  Hargreaves'  connection  with  the  part- 
nership was  severed  in  March,  1886,  or  that 
he  assigned  his  interest  to  Judd  for  the  oth- 
er partners,  but  aver  that  Hargreaves.  was  at 
that  time  forced  by  Keeley  to  retire  from  ac- 
tive participation  in  the  business  of  the  part- 
nership. The  incorporation  of  the  defendant 
Is  neither  admitted  nor  denied,  but  it  is  aver- 
red that,  notwithstanding  the  alleged  Incor- 
poration, the  copartnership  continued  to  do 
business  under  the  same  name  and  In  the 
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same  way  as  before,  under  the  maiiagement 
of  Keeley,  'Judd,  and  Oughton,  three  of  the 
partners,  nntil  the  death  of  Dr.  Keeley,  In 
1900;  that  the  real  estate  described  In  the 
bill  was  purchased  with  the  profits  of  the 
partnership  business,  the  title  was  talcen  in 
the  name  of  the  partnership,  and  Hargreaves 
was  entitled  to  his  proportionate  share  there- 
of, namely,  two-tenths.  The  answers  also 
charge  that  the  complainant,  in  the  conduct 
of  Its  business,  practices  fraud  upon  the  pub- 
lic by  representing  the  remedies  sold  by  it 
to  contain  gold,  when,  in  fact,  they  do  not 
contain  gold;  by  falsely  representing  its 
remedies  to  have  been  put  up  under  the  per- 
sonal supervision  of  Dr.  Keeley,  long  after 
his  death,  and  by  using  the  name  of  Dr. 
Keeley,  on  the  labels  put  upon  the  bottles 
in  which  the  remedies  are  sold,  without  stat- 
ing that  he  is  dead.  A  motion  was  made  to 
transfer  the  cause  to  the  Appellate  Court  for 
the  Second  District,  on  the  ground  that  no 
fre^old  is  involved,  and  was  taken  with  the 
case.  The  bill  prays  for  a  decree  setting 
aside  the  deed  from  Hargreaves  to  Ketcbam. 
E^etCham's  answer  claims  title  through  that 
deed,  and  the  decree  sets  it  aside.  The  as- 
signments of  error  question  the  sufficiency  of 
the  allegations  of  the  bill  in  regard  to  the 
real  estate,  and  the  appellants'  argument 
very  briefly  mentions  the  point  The  relief 
is,  ot  course,  Incidental  to  the  main  puriwse 
of  the  bill,  but  the  effect  of  the  decree  was 
absolutely  to  cancel  Ketcham's  title  to  the 
land  In  which  he  claimed  a  freehold.  His 
claim  may  have  been  ill  founded,  but  it  was 
ft  claim  of  freehold,  and  In  such  case  an  ap- 
peal properly  lies  to  this  court.  The  motion 
to  transfer  the  cause  will  therefore  be  over- 
ruled. 

The  first  assignments  of  error  are  directed 
against  the  action  of  the  court  in  granting  a 
preliminary  injunction  without  notice,  and 
without  sufficient  verication  of  the  bill,  and 
various  alleged  defects  in  the  bill  are  sug- 
gested. The  granting  of  a  preliminary  in- 
junction cannot  be  assigned  for  error.  Tunl- 
son  V.  Chamblln,  88  111.  378.  It  is  merely 
Interlocutory,  and  is  open  to  review  only 
upon  an  appeal  taken  In  the  manner  provided 
In  the  act  to  provide  for  appeals  from  inter- 
locutory orders.  S  Starr  &  C.  Ann.  St.  1896, 
P;  3171,  c.  110,  par.  107.  The  injunction  was 
made  perpetual  by  the  final  decree,  and  in 
the  review  of  that  decree  it  is  Immaterial 
whether  or  not  a  preliminary  Injunction  was 
issued,  or.  If  It  was,  whether  it  was  rightly 
or  wrongly  Issued. 

The  first  question  of  material  Importance 
in  the  case  is  whether  the  discovery  of  the 
remedies  Involved  In  the  controversy  was 
made  by  Dr.  Keeley  alone,  or  by  Dr.  Keeley 
and  Frederick  B.  Hargreaves  acting  together. 
The  evidence  shows  that  Dr.  Leslie  E.  Keeley 
came  to  Dwlght  in  1866,  and  began  the  prac- 
tice of  medicine.  The  record  discloses  noth- 
ing of  his  life  before  that  time,  except  that 
he  was  a  native  of  Ireland,  was  a  graduate 


of  the  Rush  Medical  College  in  1864,  and,  a<s 
cording  to  his  own  statement,  was  a  surgeon 
in  the  Union  army  during  the  Civil  War.  He 
was  successful  in  his  practice,  and  acquired 
a  good  reputation  In  the  community  as  a 
physician,  and  also  as  a  man  of  intelligence 
and  of  education.  He  was  the  physician  of 
the  Chicago  &  Alton  Railroad  Company.  In 
the  army  he  had  seen  much  drunkenness,  and 
he  became  Interested  in  seeking  a  remedy  for 
It  He  regarded  it  as  a  disease  rather  than 
a  vice,  and  frequently  discussed  It  giving 
his  views  and  telling  of  his  efforts  towards 
finding  a  remedy  for  the  disease,  and  of  his 
belief  that  he  had  discovered  such  a  remedy. 
He  lamented,  also,  the  insufficiency  of  means 
at  his  command  to  launch  his  remedy  on  the 
market  and  sought  financial  aid  for  that 
purpose.  His  conversations  of  this  character 
are  testified  to  by  numerous  witnesses,  most 
of  them  entirely  disinterested,  covering  a 
period  of  at  least  10  years  prior  to  1880. 
Dr.  Keeley  experimented  with  his  remedy 
before  1880  upon  a  man  by  the  name  of  Mil- 
ler, also  upon  James  Martin  and  John  Camp- 
bell, and  the  experiment  was  successful  in 
the  case  of  Martin,  and  at  least  for  a  time 
In  the  other  cases.  The  testimony  leaves  no 
doubt  In  the  mind  that  for  many  years  prior 
to  1880  Dr.  Keeley  was  deeply  Interested  In 
the  question  of  a  medical  cure  for  drunken- 
ness; that  he  had  investigated  the  subject 
and  made  experiments ;  that  his  experiments 
were  partially  successful;  that  he  believed 
be  had  discovered  the  remedy  he  sought  and 
wanted  to  get  It  Into  general  use,  but  lacked 
means  for  that  purpose.  Campbell  took  the 
cure  late  in  1879  or  early  in  1880.  It  is  at 
this  point  that  Frederick  B.  Hargreaves 
comes  Into  the  case.  He  was  bom  In  Lon- 
don, England,  In  1847,  and  lived  In  various 
places  in  that  country  until  he  was  25  years 
old,  when  he  came  to  this  country.  During 
the  last  two  or  three  years  he  lived  in  Eng- 
land— though  be  cannot  say  accurately  how 
long — he  was  a  minister  of  the  gospel  of  the 
Wesleyan  denomination.  On  coming  to  this 
country,  in  1872,  he  lived  first  at  Gardner,  a 
few  miles  north  of  Dwlght,  where  he  stayed 
about  15  months,  and  was  pastor  of  the  Pres- 
byterian church.  He  then  went  to  Dwlght, 
and  was  pastor  of  the  First  Presbyterian 
church  there  a  few  months,  after  which, 
while  still  living  at  Dwlght,  he  became  pas- 
tor of  the  Presbyterian  church  at  the  Pound 
schoolhonse,  six  miles  south  of  Dwlght,  in 
the  next  township.  He  soon  left  this  church 
on  account  of  his  drinking,  and  after  that 
practiced  law  in  Justices'  courts  at  Dwlght 
having  never  studied  law  or  been  admitted 
to  the  bar.  In  1877  he  went  on  the  lecture 
platform,  and  was  later  vice  president  of  the 
Illinois  State  Temperance  League,  and  con- 
tinued a  lecturer  until  1880,  when  his  associa- 
tion with  Dr.  Keeley  in  a  business  way  began. 
Hargreaves'  account  of  this  beginning  is  that 
his  mention  to  Dr.  Keeley  of  the  case  of  Dr. 
Dodd,  with  whom  they  were  botb  acquainted, 
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brought  ont  the  fact  that  they  were  both  ao 
quainted  also  with  one  thing  that  was  said 
to  be  a  sure  cure  for  the  whisky  habit.  Lat- 
er Keeley  told  Hargreaves  he  had  tried  the 
cure  and  had  good  results.  Hargreaves  be- 
ing skeptical,  they  then  agreed  to  make  a 
test  by  trying  the  remedy  on  a  saloonkeeper 
in  Dwlght,  who  took  It  and  was  temporarily 
benefited.  Hargreaves,  being  satisfied  with 
this  test,  and  sure  the  remedy  was  a  good 
thing,  urged  putting  it  upon  the  market  as 
a  patent  medicine,  but  Keeley,  having  regard 
for  his  professional  reputation,  was  unwill- 
ing to  do  so.  While  the  matter  was  under 
discussion  Dr.  Keeley  treated  Campbell's 
case,  and  after  his  recovery  Campbell  was 
taken  Into  the  business,  and  he  and  Har- 
greaves went  to  Bloomlngton  to  get  it  start- 
ed. They  were  gone  several  weeks,  during 
which  time  they  treated  a  sewing  machine 
agent  named  Dallbi,  advertised  the  remedy, 
and  Hargreaves  wrote  circulars,  letters,  and 
newspaper  articles  for  this  purpose. 

After  the  return  of  Campbell  and  Har- 
greaves to  Dwlght,  Dr.  Keeley  and  Har- 
greaves bought  Campbell's  Interest.  Har- 
greaves wrote,  and  in  April,  1880,  published, 
"A  Review  of  Dr.  L.  B.  Keeley's  Recent  Dish 
covery  of  the  Chloride  of  Gold  Cure  for 
Dhmkenness,"  which  he  signed  as  vice  pres- 
ident of  the  UlinolB  State  Temperance 
League,  in  which  he  described  Dr.  Keeley's 
researches  and  experiments  extending  over 
a  period  of  15  years,  and  stated  that  Dr. 
Keeley  had,  as  a  result  of  bis  persistent  ef- 
fort, discovered  this  remedy.  He  testified 
In  this  case  that  the  statement  was  untrue, 
and  Dr.  Keeley's  army  experience  as  there- 
in stated  mythical ;  that  he  objected  because 
the  statements  were  not  true,,  but  Dr.  Keeley 
overcame  bis  scruples  by  saying  It  was  Keel- 
ey's personal  statement,  and  he  alone  was 
responsible  for  it,  and  therefore  Hargreaves 
would  not  be  incriminated  by  It  Hargreaves 
also  testified  that  the  sanitary  and  dietary 
regulations  were  prepared  mostly  by  himself, 
and  that  in  the  preparation  of  the  opium 
cure  he  did  the  investigating;  that  both  he 
and  Dr.  Keeley  were  very  Ignorant  on  the 
subject;  that  he  got  the  literature  and  med- 
ical works,  read  them  very  fully,  made  a 
careful  study  of  the  subject,  and  at  night, 
or  when  driving  with  Dr.  Keeley,  gave  him 
a  rgsimie  of  what  he  (Hargreaves)  bad 
thought  out  and  studied.  Later,  when  it 
was  thought  advisable  to  have  in  the  adver- 
tising literature  a  pathology  of  inebriety. 
Dr.  Keeley  said  he  knew  nothing  about  It, 
and  could  not  write  one.  Therefore  arrange- 
ments were  made  with  Dr.  Ronialne  J.  Cur- 
tis, of  Jollet,  who  wrote  the  pathology,  and 
sent  it  to  Dr.  Keeley,  who  turned  it  over 
to  Hargreaves.  The  latter  adapted  it  for 
publication,  and  it  was  published.  Har- 
greaves claims  to  have  'known  all  the  for- 
mulae for  the  preparation  of  all  the  remedies 
from  the  times  of  their  respective  origin; 
thiU  be  was  the  leading  spirit  in  the  inves- 


tigation of  the  subject,  and  in  starting  and 
pushing  the  business  of  putting  the  remedies 
oit  the  market;  that  his  knowledge  of  and 
interest  in  them  was  the  same  as  that  of 
Dr.  Keeley,  and  that  the  latter  did  not  dis- 
cover the  remedies,  as  alleged  in  the  bill. 
Outside  Hargreaves'  own  testimony  there  is 
very  little  evidence  in  the  case  tending  to 
sustain  this  position.  There  is  a  mass  of 
evidence  from  the  other  partners  and  the 
employes  during  the  time  prior  to  1886,  when 
his  participation  In  the  business  ceased,  that 
during  that  time,  while  a  partner  in  the 
firm,  his  duties,  as  those  of  the  other  part- 
ners, were  entirely  subordinate,  and  under 
the  direction,  in  every  particular,  of  Dr. 
Keeley,  who  controlled  the  business  as  if  it 
were  his  own.  The  articles  of  partnership 
themselves  provided  that  Dr.  Keeley  should 
have  general  control  of  the  business,  with 
power  to  determine  any  partner's  connec- 
tion with  the  business  for  a  violation  of  the 
covenants  of  the  agreement  or  for  n^lect 
of  duty.  Mr.  Oughton,  who  was  a  pharma- 
cist in  the  drug  store  of  Mr.  Seymour  in. 
Dwight  in  1879,  was  employed  by  Dr.  Keel^ 
to  prepare  the  remedy  used  in  Campbell's 
case,  and  has  ever  since  been  engaged  In  the 
preparation  of  the  various  remedies  used 
and  sold  by  the  appellee.  He  has  been  the 
president  of  the  corporation  since  Dr.  Keel- 
ey's  deathk  He  knows  the  fonuulse  used  in 
the  compounding  of  the  remedies  sold  by  ap- 
pellee, and  says  that  be  received  them  from 
Dr.  Keeley  alone;  that  during  Hargreares' 
connection  with  the  partnership  he  had 
nothing  to  do  with  putting  up  the  medi- 
cine, and  knew  nothing  about  It;  that 
he  wrote  the  letters  and  circulars  under 
the  direction  of  Dr.  Keeley,  and  did  what- 
ever the  doctor  directed  him  to  do.  The 
testimony  of  Mr.  Judd.  who  has  been  a  part- 
ner and  stockholder  since  1881,  is  to  the 
same  effect,  and  so  of  all  who  had  opportu- 
nity to  observe  and  know  the  relation  of 
Hargreaves  to  the  business.  Hargreaves  In 
bis  writings  represented  the  discovery  of 
the  cure  as  Dr.  Keeley's  alone,  and  many 
witnesses  testify  to  frequent  conversations. 
In  Hargreaves'  presence,  in  which  Dr,  Keel- 
ey gave  an  account  of  his  Investigations  of 
drunkenness  while  in  the  army  and  after- 
ward, and  of  his  experiments  and  the  dis- 
covery of  his  remedy.  No  claim  was  ever 
heard  from  Hargreaves  until  shortly  before 
the  beginning  of  this  suit,  either  that  he 
was  acquainted  with  the  formulie  for  the 
preparation  of  Dr.  Keeley's  remedies,  or 
that  be  had  had  a  part  In  the  discovery  of 
them.  Hargreaves  denies  all  these  conver- 
sations of  Dr.  Keeley  in  his  presence,  in  re- 
gard to  the  discovery  of  the  remedies,  and 
in  so  doing  contradicts  a  number  of  ap- 
parently credible  witnesses.  He  also  tes- 
tifies that  Dr.  Keeley  feared  that  it  would 
Injure  his  professional  reputation  to  be 
known  In  the  business,  and  it  was  therefore 
agreed  that  he  should  be  known  in  it  profe»- 
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Bionally  only,  and  should  have  all  the  credit 
of  the  discovery,  but  that  Hargreares  should 
look  after  the  commercial  part  of  the  trasl- 
ness,  yet  from  the  beginniog  the  business 
was  conducted  In  the  name  of  Dr.  Keeley 
alone,  and  the  articles  of  copartnership  en- 
tered into  in  1881  placed  him  in  sole  and 
absolute  control  of  the  business  in  every  de- 
partment 

It  is  impossible  to  discuss  in  greater  de- 
tail, wltliln  reasonable  space,  the  very  vo- 
luminons  evidence  contained  in  this  record. 
It  is  convincing  that  there  Is  no  foundation 
for  the  daim  that  Frederick  B.  Hargreaves 
had  any  connection  with  the  discovery  of 
the  remedies  put  forth  under  the  name  of 
Dr.  Keeley.  The  circumstances  of  his  educa- 
tion, occupation,  reputation,  and  conduct, 
as  well  as  his  written  and  oral  statements, 
are  at  variance  with  the  claim  he  now  makes. 
Onr  attention  is  called  to  the  fact  that  the 
bill  leqolred  the  answers  to  be  under  oath, 
and  that  they  are  sworn  to.  Giving  the  de- 
fendants all  the  advantage  in  regard  to  the 
evidence  to  which  their  sworn  answers  en- 
title them,  no  other  conclusion  than  that  we 
have  stated  can  be  reached  upon  this  issue. 

It  Is  very  earnestly  argued  In  behalf  of 
appellants  that  appellee  does  not  come  in- 
to court  with  dean  hands,  and  that  it  was, 
at  the  time  of  filing  the  bill,  itself  engaged 
in  deceiving  the  public  by  representing, 
through  the  labels  placed  upon  the  bottles 
in  which  its  remedies  were  sold,  that  gold 
was  one  of  the  elements  entering  into  such 
remedies.  It  is  also  claimed  that  the  labels 
used  upon  the  bottles  when  the  bill  was  filed, 
four  years  after  Dr.  Keeley's  death,  con- 
tained the  statement  that  the  remedies  con- 
tained In  such  bottles  were  prepared  under 
Dr.  Keeley's  personal  direction,  which  was 
manifestly  untrue.  It  is  claimed,  also,  that 
it  was  a  fraud  to  use  the  fac  simile  of  Dr. 
Keeley's  signature  on  the  bottles  without 
stating  that  he  was  dead.  There  is  no  doubt 
about  the  position  that  a  false  representa- 
tion as  to  the  ingredients  of  which  a  remedy 
is  composed,  or  the  manufacturer  by  whom 
it  is  made,  will  constitute  such  a  fraud  up- 
on the  public  as  will  deprive  the  person  em- 
ploying such  false  representation  in  his  busi- 
ness of  the  protection  of  a  court  of  equity 
against  unfair  competition  in  such  business. 
A  court  of  equity  will  not  enjoin  the  fraud 
or  unfair  competition  of  rivals  in  business 
in  order  that  a  complainant,  guilty  of  such 
misrepresentation,  may  have  a  monopoly  in 
deceiving  the  public.  The  trouble  with  the 
application  of  the  rule  In  this  case  is  that 
the  evidence  does  not  show  such  a  situation. 
Counsel  for  appellants  argue  this  proposi- 
tion as  their  foremost  proposition  in  this 
court,  but  they  do  not  refer  to  a  single  Item 
of  evidence  sustaining  their  contention  of 
fact  We  have  found  that  labels  were  in- 
troduced in  evidence  containing  the  repre- 
sentations complained  of,  but  the  evidence 
does  not  show  that  such  labels  were  in  use  i 


at  the  time  of  the  commencement  of  this 
suit  The  fac  simile  of  the  autograph  of 
Leslie  B.  Keeley  was  used  by  complainant 
on  its  bottles  for  many  years  before  the 
death  of  Dr.  Keeley,  during  all  which  time 
he  was  presldraat  of  the  corporation.  It  was 
merely  a  means  of  Identification,  and  the 
continuance  of  its  use  after  his  death  was 
not  fraudulent  It  could  not  be  regarded  as 
a  representation  of  any  fact  in  connection 
with  the  contents  of  the  bottle  further  than 
that  It  was  the  genuine  product  of  the  Les- 
lie E.  Keeley   Company. 

It  Is  insisted  that  the  bUI  faUs  to  aUege, 
and  the  evidence  fails  to  show,  that  the  com- 
plainant ever  acquired,  or  now  owns,  the 
rights  of  Keeley  and  Hargreaves,  or  either  of 
them,  in  the  formulae  for  the  remedies  In 
question.  The  bill  alleges,  and  the  proof 
shows,  that  after  the  formation  of  the  part- 
nership, the  firm,  through  Oughton,  one  of 
the  partners,  compounded  the  remedies,  mak- 
ing use  of  the  formulse  given  to  him  by  Dr. 
Keeley;  that  Hargreaves  sold  and  assigned 
to  the  other  partners  all  his  interest  In  the 
partnership,  as  did  Halpin  also ;  that  immed- 
iately after  the  dissolution  of  the  partner- 
ship, occasioned  by  the  withdrawal  of  these 
two  partners;  the  complainant  corporation 
was  formed,  and  Keeley,  Judd,  and  Oughton, 
the  three  remaining  partners,  who  had  suc- 
ceeded to  all  the  assets,  business,  and  good 
will  of  the  partnership,  subscribed  for  all  the 
capital  stock  of  the  corporation,  and  in  pay- 
ment therefor  sold  and  gave  over  to  the  com- 
plainant the  entire  assets,  good  will,  and 
business  of  the  partnership,  including  the 
right  to  make,  administer,  and  sell  the  reme- 
dies discovered  by  Keeley.  We  have  held 
that  the  proof  shows  that  the  remedies  were 
discovered  by  Keeley.  The  fonnulte  for  their 
compounding  were  his.  They  were  not  as- 
signed to  complainant  by  any  Instrument  in 
writing,  but  the  testimony  Is  clear  that  they 
were  actually  given  over  to  the  complainant 
for  Its  use  and  benefit  and  In  payment  for 
its  capital  stock,  and  for  many  years  the 
complainant  while  Dr.  Keel^  was  its  presi- 
dent, with  his  consent  under  the  claim  of 
rightful  ownership  knowingly  acquiesced  in 
bj;  him,  has  been  using  these  formulse  as  the 
most  valuable  part  of  its  property.  The  law 
does  not  require  the  assignment  of  swch  prop- 
erty to  be  in  writing.  In  this  case  there  w«s 
a  verbal  transfer  by  the  owner  for  a  valuable 
consideration,  under  which  there  has  been 
a  long-continued  use  under  a  claim  of  own- 
ership acquiesced  in  by  the  original  owner, 
and  this  is  amply  sufficient  to  transfer  the 
owner's  right 

Appellants  have  not  contended  that  an  in- 
junction should  not  bo  granted  If  Hargreaves 
obtained  his  information  from  Dr.  Keeley  by 
reason  of  the  opportunities  presented  by  bis 
relation  to  the  business  as  a  partner,  and  if 
he  was  bound  by  an  agreement  not  to  divulge 
it  We  have  seen  that  his  information.  If 
be  has  any,  was  so  acquired,  and  that  he 
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was  bound  by  contract  not  to  divulge  It  Dr. 
Keeley's  rights  In  the  knowledge  having  be- 
come the  property  of  the  complainant,  it 
holds  those  rights  exclusively,  as  did  Dr. 
Keeley,  and  the  defendants  have  no  greater 
right  to  use  the  knowledge  of  Hargreaves,  If 
any,  to  the  detriment  of  complainant  than  to 
the  detriment  of  Keeley. 

It  is  contended  that  Hargreaves  was  un- 
justly forced  out  of  the  partnership  by  Kee- 
ley, and  that  therefore  his  rights  therein 
were  not  cut  off,  and  the  partnership  was  not 
dissolved.  By  two  Instruments  executed  by 
him  ■  voluntarily,  long  after  Dr.  Keeley  ter- 
minated his  connection  with  the  firm,  Har- 
greaves transferred  to  the  firm  every  kind 
of  remaining  interest  he  might  have  therein. 
He  says  be  supposed  under  the  partnership 
agreement  Dr.  Keeley  had  a  right  to  ter- 
minate his  interest,  aod  that  there  was  only 
one  copy  of  the  agreement,  and  that  was  kept 
in  the  safe,  so  that  he  could  not  examine  it 
and  learn  his  rights.  There  is  no  evidence 
that  he  ever  asked  to  see  this  agreement.  His 
opportunity  for  knowledge  of  it  was  the  same 
as  that  of  the  other  partners,  and  no  doubt 
be  would  have  been  permitted  to  examine 
it  had  he  requested  an  examination.  He  ac- 
quiesced for  18  years  in  the  dissolution  of 
the  partnership,  and  the  transfer  of  his  in- 
terest therein  to  the  other  partners,  and  bis 
neglect  now  bars  him  from  saying  that  he 
was  ignorant  of  his  rights. 

It  is  also  said  that  the  organization  of 
the  complainant  corporation  and  its  subse- 
quent proceedings  were  irregular,  and  that 
the  business  conducted  by  the  corporation 
was  really  but  a  continuation  of  the  partner- 
ship business,  and  therefore  the  complainant 
corporation  cannot  maintain  this  suit  So 
far  as  the  appellants  are  concerned,  the  reg- 
ularity of  appellee's  organization  or  proceed- 
ings is  of  no  importance.  But  the  record 
shows  an  organization  regularly  had.  Wheth- 
er proper  records  have  been  kept  or  not, 
whether  appellee  had  the  right  to  take  a  con- 
veyance of  real  estate  or  not,  does  not  con- 
cern the  appellants,  and  the  large  volume  of 
evidence  taken  upon  questions  concerning  the 
organization  and  proceedings  of  the  appellee 
uselessly  Incumbers  the  record.  The  same 
may  be  said  of  the  evidence  concerning  Dr. 
Keeley'B  will  and  the  administration  of  his 
estate. 

Objection  Is  made  to  the  admission  of  Dr. 
Keeley's  statements  in  regard  to  his  investi- 
gation of  the  causes  and  cure  of  drunkenness, 
on  the  ground  that  they  were  hearsay.  So 
'far  as  these  statements  were  mere  narrations 
of  past  occurrences,  the  objection  is  well  tak- 
en. Most  of  these  statements,  however,  were 
repeatedly  made  In  Hargreaves'  presence,  and 
were  admissible  for  that  reason.  Many  of 
them  were  statements  made  concerning  his 
work  of  investigation  then  in  progress,  or 
cases  then  under  treatment  and  were  admis- 
sible as  parts  of  the  res  gestie,  or  for  the 
purpose  of  fixing  the  time  of  his  investigation 


with  reference  to  his  relations  and  acquaint- 
ance with  Hargreaves.  Without  regard  to 
what  was  improperly  heard,  the  other  evi- 
dence was  amply  sufficient  to  Justify  the  de- 
cree that  was  rendered. 

Objection  was  made  to  the  alleged  action 
of  the  master  In  permitting  appellee's  solicit- 
or to  prepare  the  findings  contained  in  his 
report.  Evidence  was  heard  by  the  chancel- 
lor, and  the  master  testified  that  at  the  con- 
dui^on  of  the  taking  of  the  evidence  appel- 
lants' counsel  suggested  that  he  would  like 
to  submit  findings  which  be  thought  the  mas- 
ter ought  to  report  to  the  court  Thereupon 
the  master  stated  that,  if  both  sides  were 
satisfied,  they  might  file  with  him  suggestions 
of  what  they  thought  ought  to  be  found,  and 
It  was  then  agreed  that  both  sides  should  do 
so.  Both  sides  did  so,  and  the  master,  hav- 
ing the  prepared  findings  of  each  party  I>e- 
fore  him,  prepared  bis  findings  in  accordance 
with  his  own  consideration  of  the  evidence, 
and  mrade  his  report  accordingly.  A  master 
should  arrive  at  his  conclusions  from  his  own 
impartial  investigation  of  the  evidence  and 
the  law,  rather  than  from  the  consideration 
of  two  ready-made  sets  of  findings  presented 
to  him  by  the  contending  parties.  But  the 
method  adopted  by  the  master  was  taken  at 
the  suggestion  of  appellants,  and  they  can- 
not now  complain  of  the  course  adopted  at 
their  suggestion.  The  case  is  unlike  that  of 
Fltchburg  Steam  Engine  ▼.  Potter,  211  HI. 
138,  71  N.  E.  933,  where  a  complete  report 
prepared  by  the  counsel  for  one  party  waa, 
without  the  knowledge  of  the  other,  accept- 
ed by  the  master  and  presented  as  his  own. 
Here  both  parties  agreed  to  and  participated 
In  the  course  pursued.  No  unfair  or  improi)- 
er  motive  or  act  on  the  part  of  the  master  is 
alleged.  The  findings  are  his  findings.  Tb« 
evidence  sustains  them,  and  improper  con- 
duct is  not  shown  on  the  part  of  the  master 
to  Justify  setting  aside  his  report. 

Irregularity  Is  also  claimed  In  the  appoint- 
ment of  a  special  master  in  the  case,  and  in 
the  making  of  an  order  of  reference  therein 
by  Judge  Patton,  from  whom  a  change  of 
venue  had  been  before  granted.  The  taking 
of  testimony  under  this  order  and  before  the 
special  master  was  continued,  from  time  to 
time,  for  several  months.  No  question  was 
ever  made  as  to  the  regularity  of  his  appoint- 
ment, and  no  objection  was  ever  made  to  bia 
acting  as  special  master  until  after  the  final 
decree  was  rendered  and  the  defendants  had 
prayed  an  appeal.  Then  a  motion  was  made 
by  the  defendants  to  set  aside  all  the  pro- 
ceedings subsequent  to  the  order  of  reference, 
because  the  master,  U.  W.  towderback,  was 
not  the  legally  appointed  regular  master,  and 
because  Judge  Patton  had  -no  authority  to 
enter  the  order  continuing  him  as  special 
master  after  a  change  of  venue  had  been  tak- 
en from  him.  This  motion  was  overruled, 
and  no  appeal  was  taken  from  the  order  over- 
ruling it.  This  order  is  not  before  us  for 
review.    The  appeal  is  from  the  final  decree. 
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tnd  brings '  up  nothing  happening  after  the 
taking  of  the  appeal. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 


UH  III.  281} 

HcFAIiL  r.  KIRKPATRICK  et  al. 

(Supreme  Court  of  Illinois.    Oct.  26,  190S.    Be- 
bearing  Denied  Dec.  2,  1908.) 

1.  IiirE  Estates  (f  8*>— Advkbbe  Possession 

BT    OB    UNDEB    LlI'E   TENANT. 

Land  wag  conveyed  to  a  trustee  to  collect 
rents,  etc.,  to  pay  them  to  the  beneficiary  during 
her  life,  and  to  convey  the  land  to  her  appointee 
by  will,  but  the  beneficiary  conveyed  the  land 
to  defendant,  and  thereafter  devised  it  to  plain- 
tiff under  the  power.  Held,  in  ejectment,  that, 
since  the  deed  to  defendant  conveyed  at  least 
the  beneficiary's  life  estate,  his  possession  could 
not  be  adverse  to  the  appointee  under  the  power. 
as  the  latter's  estate  did  not  begin  until  the 
termination  of  the  life  estate,  so  that  there 
could  be  no  adverse  possession  againat  the  exer- 
cise of  the  power,  and  the  action  was  not  barred 
by  limitations. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  ii  24-26 ;  Dec.  Dig.  I  8.»] 

2.  Life   Estates    ({   23*)  —  Cohvetancb   bt 
Life  Tenant— Riohtb  of  Pdbchaseb. 

Where  land  was  conveyed  to  a  trustee  to 
collect  rents,  etc.,  and  to  pay  them  to  the  bene- 
ficiary daring  her  life,  and  to  convey  to  her  ap- 
pointee by  will,  the  land  to  go  to  her  heirs  in 
default  of  an  appointment,  the  grantee  of  the 
beneficiary  during  her  life  toolc  at  least  an  es- 
tate for  her  life. 

[Ed.  Note.— For  other  cases,  tee  Life  EJstates, 
Cent  Dig.  I  44;  Dec.  Dig.  }  23.*] 

3.  Ejectment  (|  9*)— Eight  of  Action— Ti- 
tus TO  SuppoBT  Action. 

In  ejectment,  legal  titles  alone  can  be  ad- 
judicated. 

[Eld.  Note. — For  other  cases,  see   Ejectment, 
Cent  Dig.  SS  16,  17;  Dec.  Dig.  J  9.*] 

4.  Tbusts   (§  38*)— Cbeation  — Tbahsfeb  of 
Leoai,  Titu: — Acceptance  bt  Tbdstee. 

Where  land  was  conveyed  to  a  trustee  to 
collect  rents,  and  pay  them  to  the  beneficiary, 
and  convey  to  her  appointee  by  will,  a  delivery 
of  the  deed  to  the  trustee  and  hia  acceptance  was 
essential  to  transfer  the  legal  title  to  him ;  since, 
unless  the  trust  is  raised  by  law,  a  trustee  cau- 
Dot  be  compelled  to  accept. 

[E!d.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  54 ;  Dec.  Dig.  {  88.*] 

5.  Tbusts  (§  140*)— Est  axes,  of  Tbustee  and 
Benei-iciabt— mctent  op  Intebebt. 

Where  land  was  conveyed  to  a  trustee,  for 
a  consideration  paid  by  the  beneficiary,  to  col- 
lect rents,  etc.,  and  to  pay  them  to  the  benefi- 
dary  dnring  her  life,  and  to  convey  to  her  ap- 
pointee by  will,  and.  In  default  of  an  appoint- 
ment the  land  to  go  to  her  heirs  and  assigns, 
to  her  and  their  use  forever,  an  equitable  life 
pstate  was  limited  to  the  beneficiary. 

[E2d.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  140.*] 

6.  Tbusts   (S    135*)— Opebation— Estate    of 
Tbustee — ^Active  Tbusts — Statute  of  Uses. 

Where  a  trustee  is  required  to  convey  title 
to  the  beneficiarjr  on  the  happening  of  a  certain 
event,  the  trust  is  not  a  passive  trust,  and  the 


statute  of  uses  does  not  vest  title  in  the  bene- 
ficiary, as  the  uses  remain  mere  equitable  es- 
tates, and  the  statute  does  not  operate  until  the 
active  duties  of  the  trustee  have  been  performed, 
[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  i  178 ;  Dec  Dig.  {  135.*] 

7.  Tbusts    (§    135*)— Opebation- Estate   of 
Tbustee— Active  Tbusts— Statute  of  Uses. 

Where  land  whs  conveyed  to  a  trustee  to 
collect  rent,  etc.,  and  pay  them  to  the  beneficiary 
during  her  life,  and  to  conve:^  to  her  appointee 
by  will,  the  trust  was  an  active  one,  and  could 
not  be  executed  by  the  statute  of  uses  until  the 
trustee  had  conveyed  to  the  testamentary  ap- 
pointee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  178;  Dec  Dig.  i  135.*] 

8.  Tbusts  (J  134*)— Constbuctiow— Estate  of 
Tbustee— Necessity  of  Leqal  Title. 

If  a  trustee  is  required  to  convey  land,  the 
legal  title  must  vest  in  him,  and  if  he  is  required 
to  pass  a  fee,  he  must  have  a  fee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  177 ;  Dec.  Dig.  i  134.*] 

9.  Tbusts   (|  284*)— EScecutiow— Powebs  iw 
Trust— CosvETANCE  to  Appointee  ob  Heibs 

— Necessitt. 

Where  land  was  conveyed  to  a  trustee  to 
collect  rents,  and  pay  them  to  the  beneficiary 
during  her  life,  and  to  convey  to  her  appointee 
by  will,  and,  in  default  of  appointment,  the  land 
to  go  to  her  heirs  and  assigns,  to  her  and  their 
use,  the  entire  legal  title  passed  to  the  trustee, 
and  no  use  remained  in  the  grantor,  and  on  the 
beneficiary's  death  a  conveyance  from  the  trus- 
tee is  necessary  to  pass  title,  either  to  her  ap- 
pointee by  will,  or  to  her  heirs  in  default  of  an 
appointment. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §  405 ;  Dec  Dig.  §  284.*] 

10.  Deeds  (|  128*)— Constbuction- EuItE  in 
Shelley's  Case. 

The  rule  in  Shelley's  Case,  is  an  inflexible 
rule  of  property,  and  is 'not  intended  to  effectu- 
ate the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  i  413 ;  Dec.  Dig.  i  128.*] 

11.  Tbusts  (§  140*)  —  Constbuction— Estate 
OF  Ben  EFiciAKT— Equitable  Fee. 

Where  land  was  conveyed  to  a  trustee  to 
collect  rentSj  and  pay  them  to  the  beneficiary 
during  her  life,  and  to  convey  to  her  appointee 
by  will,  or,  in  default  of  an  appointment,  the 
land  to  go  to  her  heirs,  the  limitation  to  her 
heirs  was  of  the  same  kind  and  quality  as  the 
life  estate  to  her,  and  under  the  rule  in  Shelley's 
Case,  she  took  an  equitable  fee. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  {  186;  Dec.  Dig.  {  140.*] 

12.  PowEBS  (8  34*)  —  Instrument  of  Execu- 
tion—"Instbument  IN  Natube  op  Will." 

A  power  of  appointment,  to  be  exercised  by 
an  instrument  in  the  nature  of  a  last  will  and 
testament,  meant  that  it  was  to  be  exercised  by 
will,  since  an  "instrument  in  the  nature  of  a 
will '  means  a  will. 

[Ed.  Note. — For  other  cases,  see  Powers,  Deo 
Dig.  i  34.*] 

13.  Powebs  (t  21*)— Constbuction— PowEBS 
Appendant. 

Appendant  or  appurtenant  powers  are  an- 
nexed to  the  estate  of  the  donee,  and  must  be  ex- 
ecuted wholly  or  partly  out  of  the  estate,  so  that 
a  lease  by  a  life  tenant  who  has  power  to  lease 
must  commence  daring  his  life. 

[Eld.  Note. — For  other  cases,  see  Powers,  Cent 
Dig.  i  eoVi :  Dec.  Dig.  §  21.*] 


•For  other  cases  see  same  topic  and  aeetton  NUMBER  in  Dec  &  Am.  Digs.  1307  to  Oats,  &  Reporter  ladezes 
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14.  POWna    (|    15*)— <30WBTBt70TIOW— Powebs 

Appendant— OoNVETANCK  or  EJbtatb— Bx- 

TINOTTIBHICENT  OF  POWEB. 

The  exercise  of  a  power  appendant  U  op- 
tional with  the  donee  of  the  power,  and  an 
alienation  of  the  estate  eztinguishee  the  power, 
where  it  cannot  thereafter  be  exercised  withoat 
defeating  the  estate  cranted,  since  the  exercise 
of  the  power  would  destroy  the  grant. 

[Eld.  Note.— For  other  cases,  see  Powers,  Cent. 
Dig.  {  31 ;  Dec  Die  {  15.«] 

15.  Powebs  (|  15»)—CoW8TBncnoR— Powebs 
Appendant— ExTiNOTjiSHMENT  of  Power. 

Where  land  was  conveyed  in  trust  to  collect 
rents,  etc.,  and  pay  them  to  the  beneficiary  dur- 
ing her  life,  and  to  convey  to  her  appointee  by 
will,  the  land,  in  default  of  appointment,  to  go 
to  her  lieirs^  the  equitable  fee  being  in  tile  bene- 
ficiary, the  power  was  appendant  to  her  estate, 
and  she  cotud  dispose  of  the  remainder  to  any 
one  she  chose,  and  by  the  conveyance  of  her 
estate  during  life  the  power  was  extinguished, 
and  could  not  afterwards  be  exercised  in  deroga- 
tion of  her  grant ;  and  that  the  statute  of  uses 
would  liave  otherwise  executed  the  power  on  her 
death,  even  if  true,  would  be  immaterial,  since 
the  power  was  extinguished  forever. 

[Ed.  Note. — ^For  other  cases,  see  Powers,  Cent. 
Dig.  I  81 ;  Dec.  Dig.  !  15.*] 

18.  TBUSIS  (I  131*)— OpeBATIOW— STATtTT*  OF 

Uses— Execution  of  Tbust. 

In  order  that  the  statute  of  uses  may  apply, 
tliere  must  be  a  cestui  que  use  in  being,  in  whom 
the  legal  title  may  vest,  so  that,  where  land  was 
convened  in  trust  for  the  use  of  a  beneficiary 
for  life,  and  to  convey  it  to  her  appointee  by  will, 
«Ten  if  the  statute  would  execute  the  use,  it 
would  do  so  only  after  her  death  upon  trnving 
made  tlie  appointment. 

[EJd.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  176;  Dec.  Dig.  |  131.*] 

17.  Tbdsib  (I  140*)  —  Natube  —  "Executed 
Tbust"— Rule  in  Shelley's  Case— Appli- 
cation. 

Where  land  was  conveyed  to  a  trustee  to 
pay  rents,  etc.,  to  the  l)eneficiary  for  life,  and  to 
convey  to  her  appointee  by  will,  or,  in  default  of 
appointment,  the  land  to  go  to  her  heirs,  the 
trust  was  an  "executed  trust"  in  the  sense  that 
term  is  nsed,  the  trust  being  completely  limited 
and  defined  by  the  instrument  creating  it,  and 
the  rules  of  property  apply,  so  that  the  bene- 
ficiary could  convey  her  equitable  estate  and 
exclude  tlie  heir& 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  186;  Dec.  Dig.  I  140.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2503-2564.] 

18.  JuDOMSNT  (I  112*)— Default  — Dbtault 
IN  Appeabancb— Mattebs  Admitted. 

In  a  suit  to  quiet  title  to  land  purchased  by 
complainant  from  a  cestui  que  trust,  allegations 
that  the  legal  title  never  vested  in  the  purported 
trustee  were  admitted  by  the  trustee  and  cestui 
que  trust  by  their  default  in  appearance. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  203-200 ;  Dec.  Dig.  {  112.*] 

19.  JuDoiiENT  (S  747*)  —  Conclusiveness — 
Mattebs  Concluded. 

In  a  suit  to  quiet  title  to  land,  conveyed 
by  a  cestui  que  trust  to  complainant  by  mesne 
conveyances,  the  various  deeds  being  set  out,  the 
court  having  jurisdiction  to  determine  whether 
the  legal  title  to  the  land  ever  passed  to  the 
alleged  tmstee  prior  to  its  convevance  by  the 
cestui  que  trust,  and  the  effect  of  the  mesne  con- 
veyances, (lie  cestui  que  trust  and  tlte  trustee 
being  made  defendants,  the  bill  quieting  title  in 


complainant  was  final  and  eondaslve  Upon  tihs 
parties. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  f  1289 ;  Dec.  Dig.  i  747.*] 

20.  Judgment  (8  060*)— Conclusiveness— E»- 
BONEouB  Judgment. 

The  conclusiveness  of  a  decree  is  not  de- 
stroyed by  the  fact  that  the  court  may  havs 
erred. 

[Ed.  Note.— For  other  cases,  see  Judgment; 
Cent  Dig.  |  1171;  Dec.  Dig.  t  600.*] 

21.  Judgment  (|  678*)  — Conclubiveness— 
Pkbsons  Concluded— Pebsons  Repbesent* 
ED  BT  Pabtibs— Appointee  undbb  Powt:B. 

I«nd  was  conveyed  in  trust  to  pay  rents 
to  the  beneficiary  during  life,  and  to  convey  t« 
her  appointee  by  will,  or,  in  default  of  appoint* 
ment,  the  land  to  go  to  her  heirs.  The  bene* 
flciary  conveyed  the  equitable  fee  during  her  life^ 
and  the  grantee  brought  suit  fo  quiet  his  titles 
making  the  trustee  and  beneficiary  defendants, 
and  alleged  that  the  legal  title  never  passed  to 
the  alleged  trustee,  and  asked  that  his  apparent 
title  be  conveyed  to  complainant,  which  was 
decreed.  Held,  that  the  decree  was  binding  upon 
a  subsequent  appointee  of  the  t)eneficiaty  by  will 
under  the  power,  the  l>eaeficiar7  representing 
such  appointee ;  the  interest  of  parties  not  be- 
fore the  court  In  such  cases  being  protected  by 
those  over  whom  the  court  has  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgments 
Dec.  Dig.  {  678.*! 

22.  Judgment  (|  681*)  —  Conolusiviness — 
Pebsons  Concluded— Pebsons  Rbpbesen^ 

ED    BY    PaBTISS  —  CONTINOENT   RSIIAINDE*- 
MEN. 

Where  tlie  owner  of  a  vested  estate  is  be* 
fore  the  court  the  interest  of  a  contingent  re> 
mainderman  will  t>e  bound,  though  he  is  not  be- 
fore the  court,  the  owner  representing  him. 

[EM.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  i  1202;  Dec.  Dig.  1  681. •] 

23.  TBUSTB  (I  203*)— UNAUTH0BI7.ED  CONVET* 
ANCE    OF    TRUST    PBOPERTT— KrFECT. 

If  a  trustee  had  the  legal  title  to  land,  • 
deed  by  him  would  pass  title,  whether  it  waA 
made  rightfully  or  In  violation  of  his  trust 

[Eid.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S  273;  Dec.  Dig.  f  203.*] 

24.  QuirnNO  Title  (f  52*)  —  Judgment  iif 
Rem- Deed  Convetinq  LiAnd— 1>bcbee  of 
THE  Coubt— Effect. 

A   master's  deed   conve^'ing   land   to   oom- 

{ilainant,  in  a  suit  to  quiet  title,  would  pass  the 
egal  title  of  the  defendant  therein  as  effectually 
as  a  deed. 

[Ed.  Note.— For  other  cases,  see  Quieting  U* 
tie,  Dec.  Dig.  {  52.*] 
Dunn,  Scott  and  Vickers,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;  A.  M.  Rose,  Judge. 

Action  by  Fountain  T.  McFall  against  Hen- 
ry Kirkpatrick  and  others.  From  a  Judg- 
ment fbr  plaintiff,  defendants  appeaL  Re> 
versed  and  remanded. 

B.  F.  O'Parrell,  Chafee  ft  Chew,  J.  0.  Mo- 
Bride,  and  William  M.  Provlne,  for  appel* 
lants.    Frank  P.  Drennon,  for  awellee. 

CABTWBIQHT,  C.  J.  This  action  of  eject- 
ment was  brought  by  Fountain  T.  McFall,  ap- 
pellee. In  the  circdlt  court  of  Christian  coun- 
ty, against  Henry  Kirkpatrick  and  others,  the 
appellants,  to  recover  the  possession  of  tho 
east  one-lialf  of  the  west  one-half  ot  lot  S,  in 
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Mock  3,  In  Rallraad  addition  to  Fana,  In  said 
cooBty.  The  plaintiff  by  bis  declaration  claim- 
ed title  In  fee;  and  the  defendants  pleaded  tbe 
general  issue  and  several  special  pleas.  The 
tssnes  were  trietf  by  the  court  without  a  Jury, 
and  a  judgment  was  rendered  in  favor  of  tbe 
plaiotlff,  from  wbicb  the  defendants  apr 
pealed. 

The  facts  are  not  disputed,  and  are  as  fol- 
lows: On  March  29,  1858,  Ellas  P.  Sanders 
was  tbe  owner  of  the  iH-emlses,  and  with  bis 
wife  made  a  deed  of  the  same  to  William  A. 
Ctoo^ich,  In  form  of  bargain  and  sale,  with 
full  covenants  of  warranty.  Following  the 
names  of  the  parties,  the  purpose  of  the  con- 
veyance is  stated  as  follows: 

"Whereas,  Eliza  Jane  Houston,  wife  of 
James  W.  Houston,  of  Pana,  In  said  county 
and  state,  being  desirous  of  pnrchasing  tbe 
premises  hereinafter  described  and  of  hold- 
ing the  same  to  ber  own  purpose,  use  and 
benefit  and  of  enjoying  the  same  peaceable, 
rents,  issues  and  Incomes  arising  therefrom 
dnrlng  the  term  of  her  natural  life,  free  from 
tbe  control,  liabilities  or  interferences  of  any 
husband  that  she  now  has  or  may  hereafter 
have.  [The  deed  then  recites  a  consideration 
«f  $150  paid  by  Eliza  J.  Houston  and  a  fur- 
ther consideration  of  $1  paid  by  Goodrich, 
followed  by  words  of  conveyance  to  Good- 
rich.] In  trust  and  to  and  for  the  several 
uses,  taiterest  and  purposes  hereinafter  men- 
tioned, namely: 

"First— In  trust  to  have  the  same  and  to 
take  and  collect  the  rents,  issues  and  profits 
thereof,  and  out  of  the  same  to  keep  the  said 
premises  in  good  order  and  repair,  and  to 
pay  all  taxes,  assessments  and  charges  that 
may  be  Imposed  thereon. 

"Second — In  trust  to  pay  the  residue  of 
such  rents,  Issues  and  income  to  the  said 
Bllza  J.  Houston  upon  her  sole  and  separate 
receipt,  to  the  interest  that  she  may  enjoy, 
possess  and  have  the  same  free  from  the  con- 
trol, interference  or  liabilities  of  any  husband 
she  now  has  or  may  have  hereafter  during 
the  term  of  her  natural  life. 

"Thirdly — In  trust  to  convey  the  said  land 
to  such  person  or  persons  as  she,  tbe  said  El- 
vira J.  Houston,  by  her  last  will  and  testa- 
ment, or  by  an  instrument  In  the  nature  of  a 
last  will  and  testament,  subscribed  by  her  In 
the  presence  of  two  credible  witnesses.  And 
It  is  hereby  expressly  declared  by  the  parties 
that  upon  tbe  decease  of  the  said  Elvira  J. 
Houston  the  said  trusts  shall  cease  and  deter- 
mine, and  tbe  land  and  premises  above  de- 
scribed shall  belong.  In  fee  simple  absolute,  to 
such  person  or  persons  as  the  said  Elvira  J. 
Houston  shall,  as  aforesaid,  direct  and  ap- 
point, and  in  default  of  such  appointment 
then  to  her  heirs  and  assigns,  to  her  and 
their  use  forever." 

On  April  16, 1838,  Eliza  J.  Houston  and  her 
hnsband  executed  a  warranty  deed  for  the 
premises  to  Zephanlah  R.  Porter,  and  the  ti- 
tle conveyed  by  that  deed  passed,  through 
randry  mesne  oonveyancea,  to  William  B.  Ut- 


tle.  On  March  16, 1871,  William  B.  Little  fil- 
ed his  bin  in  equity.  In  the  circuit  court  of 
Christian  county,  a^inst  Eliza  J.  Houston, 
Ellas  P.  Sanders,  and  William  A.  Goodrich, 
setting  out  the  deed  from  Sanders,  and  the 
various  conveyances  by  which  be  acquired  ti- 
tle, and  alleging  that  tbe  consideration  for 
the  deed  from  Sanders  was  paid  by  James 
W.  Houston,  husband  of  Eliza  J.  Houston; 
that  Goodrich  never  paid  anything,  and  had 
no  knowledge  of  the  conveyance  to  him,  and 
never  assented  to  It,  or  acted  in  any  way  un- 
der the  deed ;  that  Eliza  J.  Houston  and  her 
husband  conveyed  the  premises  to  Porter  for 
a  consideration  of  $300,  In  fee  simple,  and 
the  title  thereby  conveyed  bad  passed  to  the 
complainant;  that  the  legal  title  was  appar- 
ently In  Goodrich,  who  ought  to  make  a  deed 
to  the  complainant,  and  that  Eliza  J.  Hous- 
ton fraudulently  claimed  right  and  title  to 
the  premises,  and  was  trying  to  Induce  Good- 
rich, In  whom  tbe  legal  title  apparently  was, 
to  convey  tbe  premises  by  deed,  as  the  said 
Eliza  J.  Houston  might  designate.  The  pray- 
er of  the  bill  was  that  tbe  court  would  decree 
that  tbe  said  Goodrich  should  make  to  com- 
plainant a  deed  of  release  and  quitclaim  of 
the  premises;  that  all  rights,  titles,  and  in- 
terests, of  every  nature  and  kind  whatsoever 
(If  any),  of  the  said  Sanders  and  the  said 
Eliza  J.  Houston,  be  extinguished  or  decreed 
to  be  in  the  complainant;  and  that  tbe  court 
would  quiet  the  title  to  said  premises  and  re- 
move tbe  outstanding  legal  title  In  Goodrich 
and  decree  tbe  same  to  the  complainant.  The 
venue  waa  changed,  by  agreement,  to  Shelby 
county,  where  tbe  bill  was  dismissed  as  to 
Sanders.  Eliza  J.  Houston  and  Goodrich 
were  defaulted  for  falling  to  answer  the  bill, 
in  pursuance  to  a  rule  theretofore  entered  by 
the  court,  and  a  final  decree  was  entered  at 
tbe  September  term,  1872,  reciting  that  the 
matters  and  things  alleged  In  the  bill  were 
taken  as  confessed  by  Goodrich  and  Eliza  J. 
Houston.  The  court  decreed  that  William  A, 
Goodrich  should  within  30  days  convey,  by 
deed  of  quitclaim,  all  the  right,  title,  and  in- 
terest which  he  took  in  and  to  said  premises 
by  virtue  of  the  deed  from  Sanders ;  that  on 
failure  to  make  said  deed  the  master  In  chan- 
cery should  execute  the  same  for  him;  that 
all  the  right,  title,  and  interest  of  Eliza  J. 
Houston  by  virtue  of  the  trust  deed  was  in, 
and  rlgbtfuUy  belonged  to,  the  complainant, 
and  that  his  title  should  be,  and  was,  quiet- 
ed as  against  the  said  Goodrich  and  Efliza  J. 
Houston.  •  On  December  12,  1872,  the  master 
In  chancery  executed  a  deed  to  William  B. 
Little  in  pursuance  of  the  decree.  On  Febru- 
ary 8,  1879,  the  administratrix  of  the  estate 
of  William  B.  Little,  who  was  then  deceased, 
conveyed  the  premises  to  the  defendant  Henry 
Kirkpatrlck.  From  the  date  of  that  convey- 
ance Klrkpatrlck  has  been  In  possession  of 
tbe  premises,  has  erected  valuable  Improve- 
ments thereon,  and  has  paid  all  taxes.  On 
March  17,  1891,  Eliza  J.  Houston  made  her 
last  will  and  testament,  and  by  the  second 
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paragraph  devised  to  her  brother,  the  plain- 
tiff, Fountain  T.  McFall,  all  her  property. 
By  the  third  paragraph  she  referred  to  the 
deed'  from  Sanders  to  (Joodrlch,  and  the  pow- 
er therein  conferred  upon  her,  and  declared 
as  follows:  "Now,  therefore.  In  pursuance  of 
the  power  and  authority  conferred  upon  me 
In  and  by  said  deed,  I  do  hereby  will,  devise 
and  bequeath  to  my  said  brother,  Fountain  T. 
McFall,  the  remainder,  in  fee  simple  absolute, 
of  the  lands  and  premises  mentioned  In  said 
deed,  to  have  and  to  hold  unto  the  said  Foun- 
tain T.  McFall  and  his  heirs  and  assigns  for- 
ever." Eliza  J.  Houston  died  on  November 
80,  1905,  and  the  will  was  admitted  to  pro- 
bate. There  Is  no  evidence  that  the  deed  to 
Goodrich,  the  trustee,  was  ever  delivered  to 
him  or  In  his  possession,  or  that  he  ever  took 
possession  of  the  property,  or  collected  any 
rents.  Issues,  or  profits,  or  accepted  the  trust 

One  ground  upon  which  a  reversal  of  the 
Judgment  Is  asked  Is  that  the  cause  of  action 
was  barred  by  the  statute  of  limitations.  It 
is  contended  that  the  decree  of  the  circuit 
court  of  Shelby  county  and  the  deed  of  the 
master  In  chancery  constituted  color  of  title, 
and  such  color  of  title,  with  the  subsequent 
conveyance  to  Henry  Klrkpatrlck,  and  his 
possession,  with  payment  of  taxes,  constitut- 
ed an  effectual  bar  to  the  plaintiff's  claim. 
It  Is  not  contended  that  any  statute  of  limi- 
tations ran  against  the  exercise  of  the  power 
by  Eliza  J.  Houston,  if  the  power  existed 
when  it  was  exercised.  There  could  be  no 
adverse  possession  as  against  the  exercise  of 
that  power ;  and,  if  the  plaintiff  became  vest- 
ed with  the  legal  title  at  all,  it  was  by  the 
exercise  of  the  power  when  the  will  of  Eliza 
J.  Houston  became  effective,  in  1905,  at  her 
death.  There  Is  no  statute  of  limitations 
which  could  begin  to  run  against  the  plaintiff 
until  the  power  was  exercised,  and  no  action 
could  be  brought  to  attack  a  possession  of 
Klrkpatrlck  which  was  not  adverse  to  the 
plaintiff.  There  can  be  no  doubt  that  the 
deed  of  Eliza  J.  Houston  to  Porter  conveyed 
at  least  an  estate  for  her  life,  and  the  pos- 
session of  any  one  under  that  title  could  not 
be  adverse  to  the  appointee  under  the  power, 
whose  right  or  estate  could  not  begin  until 
the  termination  of  the  life  estate.  The  cause 
of  action  was  not  barred  by  any  statute  of 
limitations.  Mettler  v.  Miller,  129  III.  630,  22 
N.  B.  62©;  Turner  v.  Hause,  199  111.  464.  65 
N.  E.  446;  Welgel  v.  Green,  218  111.  227,  75 
N.  E.  913 ;  Scbroeder  t.  Bozarth,  224  111.  310, 
79  N.  E.  583;  Wlllhlte  v.  Berry,  232  III.  331, 
83  N.  E.  852. 

The  plaintiff  could  only  recover  by  prov- 
ing that  he  had  the  legal  title  to  the  premises 
at  the  commencement  of  the  action,  and  the 
important  question  to  be  determined  is  wheth- 
er he  had  such  title.  In  ejectment  legal  titles 
alone  call  be  considered  and  adjudicated; 
and,  unless  the  plaintiff  showed  a  good  legal 
title,  the  Judgment  was  wrong,  regardless  of 
any  question  of  equities.  ■  Hague  v.  Porter, 
45  lU.  818;    Mester  t.  Hauser,  94  IlL  433; 


Hayden  v.  McClo*ey,  161  III.  361,  43  N.  E. 
1091.  The  title  of  the  plaintiff  depends  sole- 
ly upon  the  power  of  Eliza  J.  Houston  to 
appoint  the  estate  to  him,  and  that  rests 
upon  the  deed  made  by  Sanders  to  Goodrich 
on  the  29tb  day  of  March,  1858,  and  its  tak- 
ing effect,  as  a  transfer  of  the  legal  title,  by 
a  sufficient  delivery.  In  order  that  the  legal 
title  should  pass  to  Goodrich  as  trustee,  it 
was  essential  that  the  deed  should  be  ddiv- 
ered  to  and  the  trust  accepted  by  him.  What- 
ever equities  may  have  resulted  to  Eliza  J. 
Houston  and  her  heirs  by  the  making  of  the 
deed  and  the  payment  of  the  consideration,  a 
delivery  of  the  deed  to  the  grantee  and  an 
acceptance  of  the  same  by  him  was  essential 
to  a  transfer  of  the  legal  title.  Dale  v.  Lin- 
coln, 62  111.  22;  Moore  t.  Flynn,  135  lU.  74, 
24  N.  E.  844;  Brown  v.  Brown,  167  111.  63t 
47  N.  E.  1046 ;  Dagley  v.  Black,  197  111.  53. 
64  N.  E.  275;  Loring  v.  Hildreth,  170  Mass. 
828,  49  N.  E.  652,  40  L.  R.  A.  127,  64  Am.  St. 
Rep.  301;  28  Am.  ft  Eng.  Ency.  of  Iaw  (2d 
Ed.)  896.  The  subject  of  delivery  will  receive 
attention  hereafter.  In  connection  with  the 
chancery  proceeding:  but  for  the  present  we 
assume  that  the  deed  of  trust  was  valid,  and 
took  effect  by  a  sufficient  delivery,  so  as  to 
transfer  the  legal  title  to  Goodrich. 

By  that  deed  the  premises  were  conveyed, 
for  a  consideration  paid  by  Eliza  J.  Houston, 
the  purchaser,  to  Goodrich,  under  an  active 
trust  to  take  and  collect  the  rents,  issues,  and 
profits,  to  keep  the  premises  In  good  repair, 
to  pay  all  taxes,  assessments,  and  charges, 
to  pay  the  residue  of  the  rents,  issues,  and 
incomes  to  said  Eliza  J.  Houston  during  her 
natural  life,  and  to  convey  the  premises  to 
such  person  or  persons  as  she  by  her  last 
will  and  testament,  or  by  an  Instrument  In 
the  nature  of  a  last  will  and  testament,  should 
appoint.  It  was  declared  that  at  the  death 
of  Eliza  J.  Houston  the  premises  were  to  l)e- 
long,  in  fee  simple  absolute,  to  the  appointee, 
and  In  default  of  appointment  then  to  her 
heirs  and  assigns,  to  her  and  their  use  for- 
ever. Assuming  the  delivery  of  the  deed  to 
Goodrich,  and  an  acceptance  of  the  deed  and 
trust  by  him,  the  legal  title  passed  to  Good- 
rich, for  the  purposes  of  the  trust,  and  an 
equitable  life  estate  was  limited  to  Eliza  J. 
Houston.  By  the  same  instrument  there  was 
a  limitation  to  her  heirs  at  law,  which  could 
only  be  defeated  by  the  exercise  of  a  power 
in  her  to  appoint  the  estate  to  some  one  of 
her  own  choosing.  The  trust  was  an  active 
one,  and  was  not  executed  by  the  statute  of 
uses.  It  could  not  be  so  executed  until  the 
trustee  should  have  completed  the  last  active 
duty  imposed  upon  him  by  the  deed,  which 
was  to  convey  the  premises  to  the  appointee 
of  Eliza  J.  Houston  after  her  death.  If  any 
duty  Is  imposed  on  a  trustee  to  convey  the 
estate,  he  must  take  and  hold  the  legal  title 
for  that  purpose,  and  the  operation  of  the 
statute  Is  excluded  until  the  duty  Is  perforna- 
ed,  and  the  uses  remain  mere  equitable  es- 
tates.   1  Perry  on  Trusts  (5th  Bd.)  i  305.    lu 
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case,  of  an  appointment  the  legal  title  would 
remain  In  Goodrich  until  he  should  make  a 
conveyance  to  an  appointee;  and,  if  be  held 
the  legal  title  for  any  purpose.  It  could  only 
be  transferred  by  a  conveyance.  The  statute 
of  uses  could  not  operate  at  all  in  such  a 
case,  for  the  reason  that  the  legal  title  would 
be  transferred  by  the  conveyance,  and  not  by 
any  operation  of  the  statute.  Where  a  trustee 
Is  required  to  convey  title  to  beneficiaries  on 
the  happening  of  a  certain  event,  the  trust  is 
not  a  passive  or  dry  trust,  and  the  statute  of 
uses  does  not  operate  to  vest  the  title  in  the 
usee.  Iiawrence  v.  Lawrence,  181  111.  248,  54 
N.  E.  918.  If  a  trustee  is  directed  and  em- 
powered to  convey  land,  the  legal  estate  nec> 
essarily  vests  in  him ;  and,  if  be  is  required 
to  convey  a  fee,  the  fee  must  be  conferred 
upon  him.  Preachers'  Aid  Society  v.  Eng- 
land, 106  111.  125;  Oryell  v.  Klehn,  167  111. 
462,  41  N.  E.  864;  Glover  v.  Ctondell,  163 
111.  566,  45  N.  E.  173,  35  Ia  R.  A.  360.  In 
Meacham  ▼.  Steele,  93  111.  185,  the  court  re- 
pudiated a  supposed  test  that  the  statute 
will  intervene  wherever  no  one  but  a  cestui 
que  trust  has  any  beneflclary  interest  in  the 
estate,  which  it  was  said  was  no  test  at  all 
The  court  said  that  the  true  test,  where  the 
trost  is  an  expressed  one.  Is  to  look  at  the 
terns  of  the  Instrument  creating  it  to  ascer- 
tain what  duties  are  Imposed  on  the  trustee, 
and  then  determine  whether  or  not  they  have 
been  performed ;  and,  If  It  appears  that  they 
have  not,  the  trust  still  exists,  and  the  stat- 
ute has  not  intervened.  In  this  case  the  duty 
imposed  upon  Goodrich  to  convey  to  the  ap- 
pointee of  Eliza  J.  Houston  has  not  been  per- 
formed ;  and,  If  the  legal  title  ever  vested  in 
him.  It  is  still  there,  leaving  out  of  view  the 
chancery  proceeding  and  the  master's  deed. 
The  deed  of  Sanders  was  made  to  Goodrich 
and  his  successors  and  assigns  in  trust,  not 
for  the  lifetime  of  Eliza  X  Houston,  with  a 
legal  remainder  to  her  heirs,  but  as  an  ab- 
solute conveyance  of  the  whole  legal  title, 
with  the  use  in  her  for  her  lifetime,  and  an 
equitable  right  to  a  conveyance  of  the  legal 
title  In  her  appointee  or  heirs,  so  that  there 
was  no  use  remaining  In  the  grantor  await- 
ing a  possible  appointment,  and  the  entire 
estate  passed  by  the  deed.  The  third  para- 
graph of  the  deed  declared  that  at  the  death 
of  Elvira  (Eliza)  J.  Houston  the  trust  should 
cease,  and  the  premises  should  belong  in  fee 
simple  absolute  to  her  appointee,  or,  in  de- 
fitnlt  of  appointment,  "to  her  heirs  and  as- 
signs, to  her  and  their  use  forever."  To  hold 
that  a  legal  remainder  was  thereby  limited 
would  require  strlktog  out  that  part  of  the 
same  clause  by  which  the  trustee  took  the 
legal  title  in  trust  to  convey  to  the  appointee, 
and  that  would  be  a  violation  of  all  rules  of 
construction.  If  we  give  effect  to  all  the 
provisions  of  the  deed,  we  must  hold  that, 
upon  the  death  of  Eliza  J.  Houston,  her  ap- 
pointee, or.  In  default  of  appointment,  her 
bflrs,  would  be  entitled  to  a  conveyance  In 
foe  simple  absolute,  and  that  accords  with 


the  rules  of  construction  applied  by  the 
coufts.  The  appointee  and  heirs  are  con- 
nected In  the  same  sentence;  and.  If  It  was 
intended  there  should  be  a  conveyance  to  one, 
there  must  have  been  the  same  Intention  as 
to  the  others.  There  is  no  ground  for  sep- 
arating them  and  declaring  the  estate  of  one 
legal  and  the  other  equitable.  ' 

Inasmuch  as  Goodrich  took  the  legal  ti- 
tle, which  he  would  hold  until  the  active  duty 
of  making  a  conveyance  had  been  performed, 
the  limitation  in  the  deed  to  the  heirs  at 
law  of  Eliza  J.  Houston  was  of  the  same 
kind  and  quality  as  her  life  estate,  both  be- 
ing equitable.  The  rule  in  Shelley's  Case, 
which  is  an  inflexible  rule  of  property  in 
this  state,  therefore  gave  to  Eliza  J.  Hous- 
ton an  equitable  fee.  Baker  v.  Scott,  62  111. 
86;  Brislain  v.  Wilson,  63  111.  173;  Kales 
on  Future  Interests,  t  133.  Although  the 
rule  is  a  rule  of  property,  and  is  not  intend- 
ed to  ^ectuate  the  actual  intention  of  the 
parties,  its  operation  in  this  case  does  not 
defeat  such  Intention.  Eliza  J.  Houston  was 
the  purchaser  of  the  premises,  and  paid  the 
consideration,  and  the  declared  purpose  of 
the  trust  was  to  give  her  the  property  free 
from  the  control  of  her  husband.  It  was  a 
simple  case  of  a  purchase  of  premises,  which 
she  desired  should  be  free  from  the  control 
of  her  husband,  but  which  she  could  devise 
or  otherwise  would  go  to  her  heirs  at  law. 
The  appointment  was  to  be  by  her  last  will 
and  testament,  or  by  an  Instrument  In  that 
nature,  and  an  Instrument  in  the  nature  of 
a  will  means  a  will,  since  no  other  Instru- 
ment is  in  the  nature  of  a  will.  Sugden  on 
Powers,  121. 

The  legal  title  being  in  Goodrich,  and  the 
equitable  fee  in  Eliza  J.  Houston,  the  power 
which  was  ^ven  to  her  was  appendant  or 
appurtenant  to  her  estate.  Powers  are  ap- 
pendant or  appurtenant  when  the  donee  has 
an  estate  in  the  land,  and  the  power  Is  to 
take  effect  wholly  or  In  part  out  of  that  es- 
tate. A  power  Is  appendant  when  the  es- 
tate created  by  Its  exercise  affects  the  es- 
tate and  Interest  of  the  donee  of  the  power. 
Farwell  on  Powers,  8.  Appoidant  or  ap- 
purtenant powers  are  annexed  to  the  estate 
of  the  donee,  and  when  created  are  to  be 
executed  out  of  and  must  be  concurrent  with 
and  have  their  being  and  continuance,  at 
least  for  some  part,  out  of  the  estate  of  the 
donee.  Powell  on  Powers,  10.  If  one  is 
tenant  for  life,  with  power  to  lease  In  pos- 
session, any  lease  made  t^  him  must  com- 
mence during  his  life,  lite  power  is  ap- 
pendant to  his  estate,  and  the  effect  of  the 
power  Is  to  prevent  the  lease  terminating 
by  his  deati.  2  Hllllard  on  Real  Prop.  828 ; 
Williams  on  Real  Prop.  (17th  Ed.)  130.  The 
exercise  of  a  power  appendant  is  optional 
with  the  donee  of  the  power,  and  an  aliena- 
tion of  his  estate  extinguishes  the  power.  2 
Hllllard  on  Real  Prop.  843.  If  lands  are 
settled  on  one  with  a  power  of  appointment 
to  uses,  and  upon  him  in  fee  if  he  fall  to 
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appoint,  be  may  alien  the  estate  as  his  own 
and  will  thereby  defeat  and  extinguish' the 
power.  Washburn  on  Real  Prop.  S  1668. 
If  lands  are  limited  to  such  uses  as  A.  shall 
appoint,  and,  In  default  of  appointment,  to 
the  vise  of  A.  and  his  heirs,  he  may  dispose 
of  the  lands,  either  by  an  exercise  of  the 
power,  or  by  conveyance  of  his  estate.  If 
be  exercises  the  power,  the  estate  limited  to 
him  In  default  of  appointment  is  destroyed, 
but  if  be  conveys  his  estate,  the  power  is 
extinguished.  Williams  on  Real  Prop.  (17th 
Ed.)  446.  If  the  donee  of  the  power  has  an 
estate  In  the  land,  and  the  exercise  of  the 
power  would  necessarily  aCTect  his  estate, 
as  where  a  tenant  in  fee  has  power  to  ap- 
point to  otheiB  In  fee,  an  alienation  of  bis 
estate  will  destroy  the  power,  since  it  would 
be  a  fraud  on  the  alienee  If  the  grantor 
could  thereafter,  by  exercising  the  power 
optional  with  him,  derogate  from  bis  own 
grant  1  Tledeman  on  Real  Prop.  642.  If 
a  donee  has  a  fee  subject  to  a  power  to  ap- 
point the  fee  to  another,  and  the  donee  con- 
veys the  whole  estate,  the  alienation  of  the 
estate  operates  as  an  extinguishment  of  the 
power,  where  it  cannot  be  exercised  without 
defeating  the  interest  granted.  The  power 
Is  denied,  because  the  exercise  of  it  would 
be  derogatory  to  the  grant,  which  cannot 
be  permitted.  1  Sugden  on  Powers  (8th  Ed.) 
74,  75 ;  2  Chance  on  Powers,  31t-49.  In  the 
case  of  Penne  v.  Peacock  (Ciases  In  Equity, 
Temp.  Talbot)  Jane  Peacock  conveyed  cer- 
tain premises  to  trustees  in  fee,  in  trust  to 
pay  the  rents  and  profits  of  her  sole  and 
separate  use  for  her  life,  and  after  her  de- 
cease in  trust  for  such  uses  as  she  should  by 
her  last  will  limit  and  appoint,  and  for  want 
of  such  appointment  then  to  her  own  right 
heirs  forever.  She  married,  and  her  hus- 
band mortgaged  part,  of  the  lands  to  the 
plaintiff  for  £1,(K)0,  for  a  term  of  600  years, 
and  then  a  fine  was  levied  by  husband  and 
wife,  who  both  declared  the  uses  of  the  fine, 
as  to  the  mortgaged  premises,  to  be  for  se- 
curing the  principal  and  interest  Lord 
Chancellor  Talbot  held  that  the  power  was 
not  a  naked  power  pr  power  in  gross,  but 
was  appendant  and  annexed  to  her  inherit- 
ance, and  so  destroyed  by  the  fine,  since  a 
lease  and  release,  or  any  other  conveyance, 
would  carry  with  them  all  powers  that  are 
Joined  to  the  estate.  The  Lord  Chancellor 
said,  that  "it  must  inevitably  follow  that  an 
estate  for  life  limited  to  the  wife  and  the 
remainder  limited  to  her  own  right  heirs, 
in  default  of  aqy  appointment  made,  by  her 
last  will,  are  both  disposed  of  by  tbe  flue." 
Sugden  says  (volume  1,  p.  40):  "(20) 
Where  an  estate  is  limited  to  such  uses  as 
A.  shall  appoint,  and,  in  default  of  and  un- 
til appointment  to  him  in  fee,  the  power  is 
clearly  appendant  and  by  a  conveyance  of 
his  Interest  would  be  destroyed.  •  *  •" 
He  gives  Penne  v.  Peacock  as  an  example, 
and  further  says:  "(22)  Ti>e  same  rule  is 
applied  to  personal  estate.    Therefore,  where 


a  man  was,  under  a  will,  tenant  for  ll(e  at 
certain  funded  property,  and  then  for  sncli 
persons,  etc.,  as  he  should  appoint  by  will, 
and  In  default  of  appointment  the  trust  was 
for  his  executors  or  administrators.  It  was 
held  that  he  might  assign  the  fund  abso- 
lutely ;  and,  where,  In  default  of  appoint* 
ment  the  fund  is  settled  on  another,  the 
donee  may,  with  the  concurrence  of  that 
person,  make  a  present  title  to  the  fund,  for, 
by  analogy  to  powers  on  real  estate,  such  a 
power  may  be  parted  with;  that  Is,  releas- 
ed or  extinguished.  Klrkpatrlck  v.  Capel, 
V.  C.  T.  T.  1819,  M.  S. ;  Webb  T.  Lord  Shaf- 
tesbury, 3  Hyl.  &  Kee.  599;  Cherry  v.  Boult- 
bee,  2  Kee.  824.  (23)  It  is  to  be  observed 
that  as  to  tbe  destruction  of  tbe  power  the 
etTect  Is  the  same,  although  the  estate  Is  con- 
veyed by  operation  of  law.  Thus  it  has  beea 
determined  that,  where  a  man,  tenant  for 
life,  with  remainder  over,  and  the  ultimate 
remainder  to  himself  In  fee,  with  a  power 
of  revocation,  became  bankrupt,  and  the  in- 
termediate estates  had  become  incapable  of 
taking  effect,  the  life  estate  and  remainder 
In  fee,  or  rather  the  fee  in  possession,  vest- 
ed in  the  assignees,  and  his  power  of  revo- 
cation was  gone.  Anon.  Lofft  71;  Doe  v. 
Britain,  12  Barn.  &  Aid.  93.  See  Thorpe  ▼. 
Goodall,  17  Ves.  Jr.  388,  360."  In  2  Coke 
upon  Littleton  the  rule  is  stated  in  Butler 
and  Hargrave's  Notes,  243b:  "(4)  As  to 
powers  relating  to  the  estate  of  tbe  donee 
of  the  power  in  the  land:  Such  of  those 
powers  as  are  in  tbe  nature  of  powers  ap- 
pendant to  the  estate  may,  it  is  agreed,  be 
extinguished  by  the  release,  feoffment,  fine, 
or  common  recovery  of  the  donee  of  the  pow- 
er. These  powers  also  are  .liable  to  be  ex- 
tinguished or  suspended  by  any  of  the  con- 
veyances which  are  said  not  to  operate  by 
transmutation  of  the  possession,  as  bargains 
and  sales,  leases  and  releases,  and  covenants 
to  stand  seised,  for  whoever  has  any  estate 
in  the  land  may  convey  that  estate  to  an- 
other, and  It  would  be  unjust  that  he  should 
afterwards  be  admitted  to  avoid  or  to  do 
anything  in  derogation  from  his  own  grant. 
Any  assurance  of  this  nature,  therefore, 
which  carries  with  It  the  whole  of  the  grant- 
or's estate,  is  a  total  destruction  of  the  pow- 
ers appendant  to  that  estate." 

The  estate  which  Eliza  J.  Houston  at- 
tempted to  create  in  the  plaintiff  by  tbe  ex- 
ercise of  tbe  power  was  to  be  raised,  not 
only  out  of  the  power,  but  also  out  of  her 
own  estate;  and,  that  being  so,  she  had  a 
right  to  extinguish  the  power,  and  could  not 
afterward  exercise  it  in  derogation  of  her 
grant  The  power  was  an  authority  to  dis- 
pose of  the  remainder  for  the  benefit  of  any 
person  she  might  choose,  and  to  declare  ia 
whom  and  in  what  manner  the  title  should 
vest  at  her  death.  It  is  not  limited  or  spe- 
cial, and  it  was  not  a  power  in  the  nature 
of  a  tmst  which  she  was  boimd  to  exercise, 
either  in  favor  of  some  particular  person  or 
class  of  peisons.    TJhe  deed  created  oo  fldii- 
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clary  relatlan  between  EUza  J.  Hqus1)o&  and 
any  peiaon  or  daas  of  persons;  and,  the 
exerdae  of  tbe  power  being  appendant  to 
ber  estate,  she  could  not  be  permitted  to  de- 
feat the  estate  conveyed  by  her  by  afterward 
exercising  the  power. 

Goonsel  for  appellee  takes  the  position 
that,  upon  the  death  of  Eliza  J.  Houston  the 
itatate  of  uses  executed  the  trust,  and  the 
legal  title  vested  in  the  plaintiff  as  apjpointee, 
who  could  then  bring  ejectment  It  cannot 
be  true  in  this  case,  nnder  any  view  of  the 
law,  that  the  statute  of  uses  executed  the 
trust  upon  tbe  death  of  EUza  J.  Houston, 
for  the  reason  that  the  trustee  was  to  retain 
title  for  the  purpose  of  making  a  conveyance 
to  the  appointee;  and,  if  It  were  true,  it 
could  have  no  influence  or  effect  upon  the  de- 
cision of  the  case.  Of  course,  if  the  power 
was  appendant  to  the  estate  of  Eliza  J. 
Houston,  and  her  deed  was  effective  to  ex- 
tinguish the  power,  it  would  make  no  differ- 
ence that  at  some  time  in  the  future,  the 
statute  of  uses  would  otherwise  execute  the 
use  by  transferring  the  legal  title  to  her  ap- 
pointee. In  other  words,  if  the  power  was 
extinguished  by  the  execution  cft  her  deed, 
it  was  extinguished  forever. 

On  the  general  question  whether  tbe  stat- 
ute of  uses  ever  operates  to  divest  the  title 
of  a  trustee  whose  active  duties  have  ceased, 
tbe  courts  are  not  agreed,  and  there  have 
been  expressions  in  the  decisions  of  this 
court  which  are  not  harmonious.  In  Harris 
V.  Cornell,  80  HI.  54,  which  was  a  proceeding 
in  equity  to  impeach  a  decree  for  fraud,  the 
court  stated,  with  an  explanation  that  it  was 
a  mere  remark,  that  an  assignee  in  bank- 
mptcgr,  when  the  debts  of  the  bankrupt  were 
outlawed,  and  the  purposes  of  the  trusts  ao 
oomplisbed,  ceased  to  have  any  title,  and  the 
owner  of  the  trust  became,  by  operation  of< 
law,  reinvested  with  a  legal  title,  and  could 
sue  in  ejectment  In  that  case  the  ptopeitj 
of  the  bankrupt  was  vested  in  the  assignee, 
by  tbe  law,  for  certain  purposes,  and  not  by 
any  instrument  of  conveyance.  In  McNab  ▼. 
Young,  81  IlL  11,  which  was  also  a  proceed- 
ing in  equity  to  set  aside  deeds  and  question 
tbe  title  acquired  at  a  Judicial  sale,  there 
was  a  trust  deed  in  the  nature  of  a  mortgage 
to  secure  an  indebtedness,  and  the  court,  in 
discussing  the  question  whether  tbe  grantee 
in  the  trust  deed  was  a  necessary  party,  said 
that  if  the  purposes  of  lite  trust  had  been  ac- 
complished, the  grantor  would  have  been 
vested  with  the  legal  title.  It  was  afterward 
held.  In  an  action  of  ejectment,  that  tbe  title 
of  a  mortgagee  in  fee  is  In  the  nature  of  a 
base  or  determinable  fee,  and  that  the  term  of 
its  existence  Is  measured  by  that  of  the  mort- 
gage debt,  wlilcb  eliminated  any  question  of 
tbe  statute  of  uses. .  Barrett  v.  Hinckley,  124 
IIL  82,  14  N.  B.  868,  7  Am.  St  Rep.  881.  The 
views  of  the  'court  on  that  subject  were  again 
stated  in  Llgbtcap  v.  Bradley,  186  111.  510, 
58  N.  E.  221.  In  Klrkland  v.  Oox,  84  111.  .400, 
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which  was  an  action  of  ejectment,  and  the 
first  and  only  case  in  which  the  question  was 
actually  involved  and  a  decision  necessary, 
tbe  court,  referring  to  the  former  cases,  said 
that  the'  statements  therein  were  unadvisedly 
made,  and  that  "the  true  doctrine  in  regard 
to  active  trusts,  and  that  adhered  to  by  this 
court,  is  expressed  in  Vallette  v.  Bennett,  69 
IIL  632,  that  where  the  legal  title  is  vested 
in  the  trustee^  nothing  short  of  a  reconvey- 
ance can  place  the  legal  title  bai^i;  in  tbe 
grantor  or  his  heirs,  subject  of  couose,  to  tbe 
qualification  that  under  certain  circumstan- 
ces such  reconveyance  will  be  presumed  with- 
out direct  proof  of  the  fact"  In  Moll  v. 
Gardner.  214  III.  248,  73  N.  E.  442,  which 
was  another  suit  in  equity,  the  court  aflirm- 
ed  a  decree  requiring  a  trustee  to  execute 
deeds  of  conveyance  to  the  beneficiaries  of  a 
trust  In  the  course  of  the  opinion  it  was 
said  that  a  trust  wblch  is  active  may  become 
passive  after  all  of  the  active  duties  have 
been  performed,  and  tbe  trust  may  become 
executed  by  the  statute  of  uses  and  the  title 
vest  in  the  remainderman.  Authorities  are 
referred  to  in  support  of  that  doctrine,  and. 
among  others,  the  case  of  Klrkland  v.  Ck>x, 
supra,  which  holds  the  contrary,  and  tbe 
case  of  Meacham  v.  Steele,  su^a,  where  it 
was  said  that  often  the  objects  of  a  trust  be- 
come defeated,  or  for  some  cause  perform* 
ance  becomes  Impossible,  and  then  the  trust 
becomes  a  use  and  Is  executed  by  the  stat- 
ute. That  rule  did  not  apply  to  tbe  case  un- 
der consideration,  and. the  citation  of  Klrk- 
land V.  Cox  shows  that  there  was  no  intent- 
tlon  to  overrule  the  decision  In  that  case.  To 
hold  that  the  statute  bad  executed  the. use, 
and  vested  the  legal  title  in  tbe  beneflcia- 
ries,  would  have  been  wholly  inconsistent 
with  the  affirmance  of  the  decree  requiring 
the  trustee  to  convey  the  legal  title.  There 
would  have  been  no  ground  for  equitable  In- 
terference if  there  was  no  existing  trust 
but  tbe  legal  title  had  been  vested  in  the 
cestui  que  use,  so  that  he  could  sue  In  eject- 
ment Perry  on  Trusts  is  there  dted,  and 
that  anthor  says  that,  where  the  active  du- 
ties of  the  trustee  have  ceased,  and  the  whole 
beneficial  Interest  in  the  trust  estate  is  in 
the  cestui  que  trust,  the  statute  of  uses  gen- 
erally executes  the  legal  title  of  the  trustee 
to  the  cestui  que  trust  but  that  there  are 
cases  .where,  the  active  duties  of  the  trustee 
having  ceased,  the  legal  title  does  not  pass 
witbout  a  conveyance.  In  such  cases  it  Is 
the  duty  of  the  trustee  to  convey  the  legal 
title  to  the  cestui  que  trust,  or  to  such  pei^ 
son  as  he  shall  appoint;  and  under  proper 
circumstances  a  presumption-  will  be  raised 
that  the  duty  has  been  performed.  1  Perry 
on  Trusts,  i  851.  In  this  case  tbe  active 
duty  of  making  a  conveyance  has  not  been 
performed,  and  the  legal  title  must  remain 
in  the  trustee  until  that  is  done.  Gary  v. 
Slead,  220  III.  508,  77  N.  E.  234,  a  suit  in  eq- 
nlty,  and  Relchert  v.  Missouri  ft  Illinois  Coal 
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Co.,  231  III.  238,  83  N.  E.  166,  a  suit  on  a 
contract  bronght  by  trustees,  contain  expres- 
sions similar  to  those  of  Moll  v.  Gardner, 
bat  tlie  question  was  not  Involved  In  either 
case.  The  decision  In  Kirkland  v.  Cox  has 
never  been  criticised  or  disapproved,  and 
there  is  no  contrary  decision  where  the  ques- 
tion was  involved,  and  the  real  effect  of  the 
cases  in  equity  is  that,  when  active  duties 
have  ceased,  It  is  the  duty  of  the  trustee  to 
convey  the  legal  title. 

But  whatever  theory  may  be  adopted  as  to 
the  operation  of  the  statute  of  uses  when  ac- 
tive duties  have  ceased,  it  could  not  apply 
to  this  case,  where  the  active  duty  of  mak- 
ing the  conveyance  has  not  been  performed; 
and.  If  Eliza  J.  Houston  had  an  equitable 
fee  when  she  made  her  deed  to  Porter,  the 
deed  would  transfer  that  fee.  It  would  make 
no  difference  what  might  occur  after  the  de- 
struction of  the  power.  All  the  authorities 
are  agreed  that  certain  things  must  concur, 
or  the  statute  does  not  apply.  There  must 
be  a  cestui  que  use  in  esse,  in  whom  the  le- 
gal title  may  vest  If  an  estate  is  limited 
to  the  use  of  some  one  not  in  esse  or  capable 
of  being  ascertained,  the  statute  cannot  have 
any  operation  until  the  cestui  que  use  comes 
into  being  or  is  ascertained.  2  Washburn  on 
Real  Property,  113-115.  If  the  statute  of 
uses  would  execute  the  trust,  it  would  only 
be  in  case  of  appointment  by  will,  and  at 
the  death  of  Eliza  J.  Houston,  when  the  will 
would  become  effective.  The  trust  was  an 
"executed  trust"  in  the  sense  In  which  that 
term  Is  used  by  the  courts.  Massey  v.  Hunt- 
ington, 118  111.  80,  7  N.  B.  269;  McCartney 
v.  Ridgway,  160  111.  129,  43  N.  E.  826,  32  L. 
R.  A  555.  The  trust  was  created  by  a  deed 
so  clear  and  certain  in  all  Its  terms  and  lim- 
itations that  the  trustee  had  nothing  to  do 
but  to  carry  out  all  the  provisions  of  the  in- 
strument according  to  Its  letter.  In  such  a 
trust  the  rules  of  property  govern;  and,  "if 
in  an  executed  trust  an  estate  is  given  to  A. 
in  trust  for  B.  for  life,  with  remainder  to  his 
heirs,  B.  takes  an  equitable  fee,  and  may 
convey  the  equitable  inheritance  and  exclude 
his  heirs."    1  Perry  on  Trusts,  {  359. 

As  we  )iold  that  Eliza  J.  Houston  had  an 
equitable  fee,  which  she  might  convey,  and 
her  power  of  appointment  was  appendant  or 
appurtenant  to  her  estate,  it  is  not  necessary 
to  Inquire  what  the  effect  would  have  been 
if  the  power  were  considered  as  a  power  In 
gross,  which  would  be  the  case  if  she  had 
only  a  life  estate,  and  the  estate  to  be  cre- 
ated by  virtue  of  the  power  was  to  take  ef- 
fect after  the  termination  of  her  estate,  but 
it  has  been  held  that  a  power  in  gross  may 
be  released  or  extinguished  by  the  donee. 
22  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
1131 ;  1  Sugden  on  Powers  (3d  Am.  Ed.)  158, 

As  before  noted,  a  delivery  to  and  accept- 
ance by  Goodrich  was  necessary  in  order  to 
vest  the  legal  title  In  him,  and  the  question 
whether  a  court  of  equity  would  protect  the 
beneficiary  is  not  involved  In  this  case,  where 


the  Inquiry  is  merely  concerning  the  legal 
title.  Unless  a  trust  Is  raised  by  law,  no  one 
can  be  compelled  to  undertake  a  trust  In. 
an  expressed  trust  no  title  vests  in  the  trust- 
ee unless  he  expressly  or  by  implication  ac- 
cepts the  trust,  or  in  some  way  assumes  Its 
duties  and  liabilities.  1  Perry  on  Trusts,  f 
259.  Whether  a  failure  to  deliver  the  deed 
to  Goodrich,  or  the  fact  that  he  did  not  ac- 
cept the  trust  or  act  under  the  deed,  would 
invalidate  it,  or  enable  the  court  to  ap- 
point another  trustee  makes  no  difference 
here.  The  bill  in  equity  filed  by  Little  al- 
leged that  Goodrich  never  paid  any  consider- 
ation and  had  no  knowledge  of  the  convey- 
ance to  him,  and  that  he  never  assented  to  it 
or  acted  in  any  way  under  it  If  that  was 
true,  the  legal  title  never  passed  to  him,  and 
the  truth  of  the  allegation'  was  admitted, 
both  by  him  and  Eliza  J.  Houston,  by  their 
default  The  bill  also  alleged  that  the  deed 
was  made  in  satisfaction  of  an  indebtedness 
from  Sanders  to  James  W.  Houston,  and 
that  the  legal  title  to  the  premises  of  record 
was  apparently  in  Goodrich,  but  the  bene- 
ficial owner  had  conveyed  her  title,  and  the 
complainant  was  possessed  of  it  The  bill 
set  out  the  deed  of  Eliza  J.  Houston  and  bus- 
band  In  bsec  verba,  and  it  did  not  purport  to 
convey  an  estate  for  her  life,  but  did  pur- 
port to  convey  a  fee  simple  absolute.  The 
court  was  asked  to  quiet  the  title  so  convey- 
ed, and  the  court,  in  entering  the  decree, 
was  dealing  with  the  fee,  and  not  with  any 
life  estate  of  Eliza  J.  Houston.  The  aver- 
ments of  the  bill  had  no  relation  to  any  life 
estate,  but  it  was  charged  that  Eliza  J.  Hous- 
ton was  trying  to  induce  Goodrich  to  con- 
vey the  premises  by  deed,  as  she  might  des- 
ignate. The  complainant  asked  that  the  ap- 
parent legal  title  In  Goodrich  should  be  con- 
veyed to  him,  and  the  court  so  decreed.  The 
court  had  Jurisdiction  to  hear  aind  determine 
the  question  whether  the  deed  had  ever  been 
delivered,  and  what  was  the  legal  effect  of 
the  various  deeds  set  out  In  the  bill,  and  the 
decree  was  final  and  conclusive  upon  the 
parties.  Harmon  v.  Auditor  of  Public  Ac- 
counts, 123  111.  122,  13  N.  E.  161,  5  Am.  St 
Rep.  502 ;  Stoff  v.  McGinn,  178  111.  46,  52  N. 
E.  1048;  Franklin  Union  v.  People,  220  111. 
355,  77  N.  B.  176,  4  L.  R.  A  (N.  S.)  1001,  110 
Am.  St.  Rep.  248.  Any  person  to  whom  Eliza 
J.  Houston  might  afterward  appoint  the  es- 
tate by  will  was  not  ascertained,  and  could 
not  have  been  made  a  party  even  if  the  will 
had  then  been  made,  since  it  would  be  am- 
bulatory and  ineffective  as  an  appointment 
untU  her  death.  In  such  a  case  it  would  be 
intolerable  that  the  court  should  be  power- 
less to  Inquire  Into  and  determine  the  fact 
whether  the  trust  deed  was  delivered  to  and 
accepted  by  Goodrich,  merely  because  there 
was  a  possibility  that  the  power  would  be  ex- 
ercised in  the  future  In  favor  of  some  person 
then  unknown.  If  such  an  argument  were  to 
prevail,  it  would  often  happen  that  the  set- 
tlement of  a  title  to  land  would  have  to  re- 
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main  In  abeyance  for  an  indefinite  period  of 
time  in  cases  where  possible  contingent  in- 
terests were  shown  to  exist. 

As  said  by  the  Supreme  Court  of  Mas- 
Bachusetts  In  Loring  y.  Hlldreth,  snpra:  "If 
a  deed  purporting  to  create  such  interests 
were  InadTertently  or  frandnlently  put  on 
record.  If  such  a  deed  were  stolen,  or  even 
forged,  and  put  on  record  by  the  thief  or 
forger — nay,  even  If  a  forgery  were  commit- 
ted in  the  registry  of  deeds  by  making  what 
appeared  to  be  a  record  of  such  a  deed,  when 
In  fact  no  such  deed  or  form  of  deed  existed 
— ^the  courts  would  be  powerless  to  inquire  in- 
to and  determine  the  facts,  because  parties 
purporting  to  have  possible  contingent  In- 
terests could  not  be  brought  in  or  represent- 
ed. In  this  way  a  title  might  be  tied  up  for 
an  indefinite  period  by  an  unauthorized  or 
criminal  act,  with  no  power  In  the  courts  to 
afTord  a  remedy.  Such  a  result  should  not 
be  reached  except  upon  most  stringent  rea- 
sons of  necessity."  The  courts  are  not  pow- 
erless in  such  a  case,  where  the  interesta  of 
parties  not  before  the  court  are  sufficiently 
protected  by  those  over  whom  the  court  has 
Jurisdiction.  Where  the  owner  of  a  vested 
estate  is  before  tbe  court,  the  interests  of  a 
contingent  remainderman  will  be  bound  al- 
though he  may  not  be  formally  made  a  par- 
ty. American  Bible  Society  v.  Price,  115  111. 
623,  8  N.  E.  126;  Temple  T.  Scott,  14S  111. 
290.  S2  N.  B.  860;  McGampbell  v.  Mason,  151 
ni.  500,  88  N.  E.  672.  When  the  bill  was 
filed,  the  plaintiff  in  this  case  had  no  inter- 
est, and  was  not  ascertained  even  as  one  who 
might  have  a  possible  futore  Interest  by  the 
exercise  of  the  power  of  appointment  The 
trustee,  who  It  was  alleged  had  never  as- 
sented to  or  acted  under  the  trust,  and  to 
whom  the  deed  was  not  delivered,  was  a  par- 
ty, and  so  was  the  one  by  whose  act  alone 
any  future  interest  could  t>e  brought  into 
existence.  Eliza  J.  Houston,  the  donee  of 
the  power,  was  tbe  only  one  who  eonld  bring 
into  existence  any  other  estate  or  turn  the 
course  of  the  ownership  of  tbe  property,  and 
snrely  she  represented  her  own  appointee  as 
fully  and  completely  as  any  one  having  a 
future  contingent  interest  could  be  represent- 
ed In  any  case.  The  court  did  not  expressly 
adjudicate  against  the  power  of  appointment, 
but  on  Qie  default  and  confession  by  the  de- 
fendants of  the  facts  alleged  in  the  bill,  the 
court  quieted  the  title  of  the  complainant  to 
the  premises,  and  ordered  Ooodrich  to  con- 
vey all  the  right,  title,  and  interest  which 
he  took  by  tbe  deed.  The  apparent  title  of 
Goodrich  was  transferred  by  the  deed  exe- 
cuted in  pursuance  of  the  decree ;  and,  if  he 
bad  any  title.  It  now  rests  In  the  defendant 
Henry  Kirkpatrlck.  The  binding  force  of 
tbe  decree  cannot  be  affected  by  any  question 
whether  tbe  court  reached  a  correct  conclu- 
sion, or  properly  construed  the  deeds  set  out 
in  tbe  bin.  The  doctrine  of  res  Judicata  does 
not  rest  on  such  a  ground.  If  Goodrich  had 
tbe  legal  title,  a  deed -by  him  would  pass 


that  title,  and  defeat  an  action  of  ejectment 
against  the  grantee,  whether  tbe  deed  was 
rightfully  made,  or  made  In  violation  of  the 
trust  under  which  the  title  was  held  (Wal- 
ton V.  FoUansbee,  131  111.  147,  23  N.  E.  332) 
and  tbe  master's  deed,  made  in  his  behalf  In 
pursuance  of  the  decree,  would  not  be  less 
effective  to  transfer  any  title  he  had.  The 
legal  title  alone  is  involved  In  this  case,  and 
there  is  no  view  presented  by  counsel  which 
would  justify  a  finding  that  the  plaintiff  is 
the  legal  owner  of  the  premises,  or  that  he 
can  maintain  an  action  of  ejectment. 

The  judgment  of  tbe  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

DUNN,  3.  (dissenting).  The  foregoing  opin- 
ion holds  that  the  trust  deed  from  Sanders 
to  Goodrich  conveyed  an  equitable  fee  to 
Mrs.  Houston,  that  her  deed  to  Porter  con- 
veyed such  fee  to  him,  and.  If  so,  that  a 
consideration  of  any  other  question  in  the 
case  becomes  unnecessary.  We  do  not  con- 
cur in  this  conclusion  as  to  the  effect  of  the 
trust  deed.  It  Is  reached  by  the  Improper 
application  of  the  rule  in  Shelley's  Case  to- 
the  conveyance.  Under  that  rule  if.  In  any 
instrument,  an  estate  for  life  Is  given  to  the 
first  taker,  and  tbe  remainder  Is  limited,  ei- 
ther mediately  or  immediately,  to  his  heirs, 
the  first  taker  takes  the  whole  estate;  If 
the  limitation  Is  to  tbe  heirs  of  his  body 
he  takes  a  fee  tail;  If  to  his  heirs,  a  fee 
simple.  But  the  rule  requires  that  both  tbe 
life  estate  and  tbe  estate  In  remainder  shall 
be  of  the  same  quality — ^ttaat  Is,  both  legal 
or  both  equitable — and  where  one  of  tbe  es- 
tates is  legal,  and  the  other  equitable,  the 
mle  does  not  apply.  Preston  on  Estates, 
263;  2  Washburn  on  Real  Prop.  |  1610; 
Glover  v.  Condell,  163  III.  566,  45  N.  B.  178, 
35  li.  R.  A.  360.  In  the  case  cited  the  court 
said,  on  page  588  of  163  111.,  page  180  of  46 
N.  EX  (85  L.  R.  A.  860) :  "The  rule  In  Shelley's 
Case  applies  to  equitable  as  well  as  legal 
estates,  but  requires  that  both  estates,  the 
prior  estate  limited  to  the  ancestor,  and  the 
subsequent  estate  limited  to  the  heirs,  shall 
be  of  the  same  quality — ^that  is,  both  legal 
or  both  equitable — because  if  the  prior  es- 
tate is  an  equitable  or  trust  estate,  and  the 
subsequent  estate  is  a  legal  one,  the  two 
do  not  unite  as  an  estate  of  Inheritance  in 
the  ancestor.  4  Kent's  Cora.  marg.  pp.  210, 
211.  Thus,  if  the  legal  estate  is  given  to 
A.  In  trust  for  B.  for  life,  and  the  legal  re- 
mainder to  the  heirs  of  B.  at  his  death,  the 
rule  cannot  apply,  as  the  legal  and  equitable 
estates  cannot  so  coalesce  as  to  give  B.  either 
a  legal  or  equitable  fee.  1  Perry  on  Trusts 
(3d  Ed.)  i  858.  So,  also,  If  tbe  trustee  hold- 
ing tbe  property  tm  A.  for  life  has  active 
duties  to  perform,  but  at  tbe  death  of  A. 
the  trust  for  the  heirs  Is  merely  passive, 
the  statute  will  execute  the  use,  so  that  the 
estate  of  the  heirs  Is  a  legal  one,  while  the 
prior  estate  Is  equitable.    22  Am.  ft  Eng.  En- 
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cj.  of  Lair.  Pi  609,  and  cases  In  note  4." 
Here  tlie  conveyance  was  declared  to  be 
In  trust  to  pay  the  residue  of  the  Income, 
after  the  payment  of  certain  charges .  there- 
on to  Mrs.  Houston  during  her  life,  and  aft- 
er her  death  to  convey  to  her  appointee  by 
wllL  This  was  clearly  an  equitable  estate 
for  life  In  Mrs.  Houston.  But  by  the  ex- 
press terms  of  the  deed  It  was  further  pro- 
vided that  the  trust  should  cease  and  deter- 
mine at  Mrs.  Houston's  death,  and,  In  de- 
fanlt  of  appointment,  the  premises  should 
belong  In  fee  simple  to  her  heirs.  No  con- 
veyance by  the  trustee  to  the  heirs  was  con- 
templated, but  upon  her  death  without  ap- 
pointment the  fee  simple  was  to  go  to  her 
heirs  by  force  of  the  original  conveyance. 
This  was  a  legal  estate  In  the  heirs.  The 
deed  to  Ooodrich  contained  no  words  of  In- 
heritance, but,  whatever  may  have  been  the 
title  conveyed  to  him,  the  grantor  had  the 
right  to  limit  and)  control  the  estate  grant- 
ed in  such  manner  as  he  saw  fit  Ck>nced- 
Ing  that  Goodrich  took  a  fee  by  the  terms  of 
the  trust  deed,  yet  the  grantor  had  a  right 
to  make  such  fee  determinable  upon  the 
happening  of  a  valid  condition  subsequent, 
and  limit  the  fee  upon  the  happening  of  such 
condition  to  another.  Such  a  limitation 
could  not  be  made  by  a  deed  at  common  law, 
which  took  effect  by  transmutation  of  pos- 
session, but  is  perfectly  feasible  in  a  con- 
veyance taking  effect  under  the  statute  of 
uses,  as  does  a  deed  of  bargain  and  sale, 
which  was  the  form  of  conveyance  her&  Ab- 
bott V.  Abbott,  189  Ul.  488,  50  M.  E.  958.  82 
Am.  St.  Repk  470;  2  Washburn  on  Real 
Prop.  I  1634;  4  Kent's  Com.  20&.  The  deed 
of  bargain  and  sale  derives  its  effect  from 
the  statute  of  usee.  3  Washburn  on  Real 
Prop.  I  2230.  The  grantor  in  a  trust  deed, 
though  the  title  is  granted  in  fee  simple  to 
the  grantee,  may  make  the  fee  determinable 
upon  such  lawful  event  as  he  chooses,  and 
thereupon  give  it  to  a  successor  in  trust,  or 
in  such  other  way  as  he  sees  fit  He  may 
convey  to  a  trustee  for  a  limited  period,  and 
provide  that  at  that  period  another  may 
take.  He  may  direct  that  on  the  death  of 
the  trustee  another  person,  or  a  oonrt  of 
competent  Jurisdiction,  may  appoint  a  ano- 
-cessor,  and  la  such  case  the  successor  named 
in  the  deed,  or  by  the  person  or  court  au- 
thorized to  appoint  will  succeed  to  the  es- 
tate of  the  original  trustee,  without  the 
necessity  of  any  conveyance  from  hls'  heirs, 
Morrison  v.  Kelly,  22  111.  609,  74  Am.  Dec 
169;  Craft  V-  Indiana,  Decatur  &  Western 
Railway  Co.  166  III.  580,  46  N.  £.  1132; 
West  V.  Fits,  109  111.  425;  Lake  ▼.  Brown, 
116  III.  83,  4  N.  B.  773;  Reicbert  v.  Mlsstourl 
and  Illlnots  Coal  Co..  231  III.  238,  83  N.  EL 
16a  Such  transfers  of  the  title  eon  only  oc- 
<nir  by  force  of  thfl  statute  of  uses,  under 
whloh  all  deeds  in  use  in  this  state  take 
effect,  and  are  springing  or  shifting  uaea, 
which  take  effect  \a  derogation  of  the  prior 
estate  which  they  displace;    Here  the  event 


upon  which  the  estate  of  the  trustee  was 
to  determine,  so  far  as  the  helra  were  con- 
cerned, was  the  death  of  Mrs.  Houston  with- 
out making  an  appointment  by  will.  Upon  the 
occurrence  of  this  event  It  was  expressly 
declared  by  the  grantor  that  the  estate  of 
the  trustee  should  cease  and  the  premises 
belong  to  the  heirs.  The  grantor  had  a  right 
to  BO  limit  the  estate;  and,  had  the  event 
of  Mrs.  Houston's  death  without  making 
an  appointment  occurred,  her  heirs  would 
have  succeeded  to  the  estate  by  force  of  the 
deed  of  trust  without  any  *other  convey- 
ance. Their  estate  was  therefore  a  legal 
one,  and,  Mrs.  Houston's  life  estate  being 
equitable,  the  rule  in  Shelley's  Case  does  not 
apply,  and  did  not  enlarge  her  estate  to  a  fee. 
Since  Mrs.  Houston's  interest  in  the  prem- 
ises terminated  with  her  life,  her  deed  to  Ze- 
phanlah  K.  Porter,  though  purporting  to  con- 
vey the  fee,  could  have  no  effect  beyond  her 
life.  A  tMiant  for  life,  with  power  of  appoint- 
ment of  the  fee,  has  no  Interest  but  for  his 
life.  No  one  can  take  by  transmission  from 
him,  though  he  might  take  by  the  power 
A  conveyance  of  the  fee,  whether  Intended  as 
on  execution  of  the  power  to  appoint  by  will 
or  an  absolute,  conveyance.  Is  sot  such  a 
thing  in  reference  to  which  the  purchaser 
can  be  aided.  Reid  v.  Shergold,  10  Yes.  370. 
By  her  deed  Mrs.  Houston  did  not  attempt 
or  purport  to  exercise  the  power  of  appoint- 
ment given  her  by  Sandera'  deed  to  Good- 
rich, and  had  she  done  so,  the  attempt  would 
have  been  ineffectual,  for  that  deed  authoriz- 
ed the  execution  of  the  power  only  by  will 
or  an  Instrument  testamentary  in  character. 
"In  Swift  T.  Castle,  23  UL  209.  It  was  held 
a  married  woman  can  only  convey  her  trust 
property  (as  a  marriage  settlement)  In  the 
manner  authorised,  and  for  the  purposes 
■peclfled.  In  the  deed  creating  the  trust ;  and 
the  same  rule,  obviously,  must  apply  to  the 
exercise  by  her  of  a  power  of  appointment 
under  artldes  of  marriage  settlement" 
Breit  V.  YeatiHi,  101  UL  242.  Oonrta  cannot 
dispense  with  the  form  prescribed,  for  the 
execution  of  a  power;  and.  If : the  instra- 
ment  conferring  a  power  of  appointment  de- 
fines the  mode  In  which  the  power  must  be 
executed,  that  mode  most  be  adopted.  If 
it  la  required  to  be  executed  by  deed.  It  can- 
not be  done  by  wiU,  and  If  a  will  is  requir- 
ed, a  deed  will  not  soflloe.  Falrman  v.  Beal, 
14  UL  244;  Bentham  T.  Smith,  Oheves'  Eq. 
33,  34  Am.  Dec.  599;  Moore  v.  Dimond,  5 
R.  I.  121;  SUmes  v.  AUIscm,  89  Tenn.  (3 
Head)  221;  Reid  t.  Bonshail,  107  N.  O. 
845,  12  S.  B).  324;  Oaaklns  v.  Finks,  90  Va. 
884,'  19  S.  E.  160 ;  Porter  t.  Thomas,  28  Oa. 
467;.  Reid  v.  SUergold,  supra.  Here,  by  the 
deed'  conferring  the  power,  It  was  to  be 
exercised  by  will  only,  and  in  default  th* 
property  was  to  go  to  the  heirs  of  Mrs.  Hou»> 
ton. 

Tbe  execution  of  the  power  by  Mrs.  Bous* 

ton,  though  she  had  theretofore  parted  with 

I  the  title  by  a  deed  purporting  to  conv^ 
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fbe  fee,  was  a- valid  appointment.  A  tenant 
for  life  may  execute  a  power  of  appointment 
as  to  the  rereralon,  though  he  may  have 
aliened  his  own  life  estate,  and  though  he 
may  have  attempted  to  convey  the  fee. 
Learned  v.  Tallmadge,  26  Barb.  444;  Qas- 
klns  V.  Finks;  supra;  Porter  v.  Thomas,  tear 
pra;  Lcggett  v.  Doremus,  25  N.  J.  Eq. 
122.  The  grant  to  a  life  tenant  of  a  power 
to  appoint  does  not  enlarge  his  estate  In  the 
land.  Keays  v.  Bllnn,  234  111.  121,  84  N.  B. 
628.  The  power  Is  not  itself  an  Interest  in 
the  land.  Porter  v.  Thomas,  supra.  Where 
there  la  an  express  limitation  for  life,  with 
power  to  dispose  by  will,  the  Interest  Is 
equivalent  only  to  an  estate  for  life.  Reld 
V.  Shergold,  snpra;  Bentham  v.  Smith,  sa- 
pra;   Tomlinson  v.  Dighton,  1  *.  Wms.  2TL 

The  power  in  this  ease  was  not  a  power  ap- 
pendant; that  is,  a  power  which  the  donee  is 
anthorised  to  execute  wholly  or  in  part  out  of 
the  estate  limited  to  him,  and  which  depends 
upon  such  estate.  It  is  a  power  in  gross; 
that  is,  a  power  which  one  having  an  Interest 
in  the  land  jas  to  create  an  estate  only  which 
will  not  attach  on  the  Interest  limited  to  him, 
or  take  effect  out  of  his  own  interest  Since 
Mrs.  Houston's  estate  was  for  her  life  only, 
and  the  power  was  to  be  exercised  by  will, 
which  could  'jot  take  effect  until  her  death, 
when  her  own  estate  had  terminated,  the  es- 
tate for  life  jad  no  concern  In  It,  and  the 
power  was  in  gross.  1  Sugden  on  Powers  (3d 
Am.  B^d.)  107.  An  assignment  of  the  whole  es- 
tate of  the  life  tenant  does  not  affect  such  a 
power;  and,  although  the  tenant  for  life  as- 
sume to  pass  a  fee,  yet  if  his  conveyance  be  by 
deed  of  bargain  and  sale,  as  was  the  case 
here,  the  power  will  not  be  destroyed.  1  Sug- 
den on  Powers  (3d  >m.  Ed.)  14S.  Mrs.  Hous- 
ton's conveyance  to  Porter  could  lave  no  op- 
eration to  extinguish  the  power  by  way  of  ea- 
t<q)pel.  It  was  no  more  Jian  a  quitclaim 
deed  of  her  Interest  {n  the  land.  Bven  if  the 
power  could  oe  extinguished  ly  v-»venantB  Jp 
a  deed,  the  covenants  in  this  deed  were  aot 
binding  upon  her.  The  deed  was  executed  on 
April  16, 183d,  before  the  enactment  of  any  of 
the  laws  enlarging  the  powers  of  married 
women  to  contract.  She  was  subject  to  all 
the  disabilities  which  the  common  law  impos- 
ed niK>n  married  women.  Her  deed  had  only 
sucb  effect  as  the  statute  gave  It.  The  stat- 
ute authorized  lier  .o  convey  her  Interest  in 
land  by  Joining  with  her  husband  In  the  ex- 
ecution of  the  deed  and  acknowledging  It  In 
the  manner  provided  by  the  statute.  The 
deed  was  then  declared  effective  to  convey 
ber  interest  in  the  land,  but  the  statute  ex- 
pressly provided  that  no  covenant  contained 
In  the  deed  should  be  binding  on  ^er.  It  had 
no  effect  upon  an  after-acquired  title,  but  was 
operative  only  as  a  quitclaim  deed  of  her 
present  toterest.  Such  a  deed  could  have  no 
effect  on  the  power. 

The  title  of  Eliza  3.  Houston  was  recorded. 
Ber  grantee  presumably  took  with  full  notice 
of  what  that  title  was.    So  did  his  successive 


grantees,  down  to  and  Including  the  appel- 
lants. But  it  Is  claimed  that  the  decree  of 
the  Shelby  county  circuit  court  freed  the 
premises  from  the  trust  therein  created  by 
Sanders'  deed,  cut  off  the  power  of  appoint- 
ment conferred  on  Mrs.  Houston,  and  enlarg- 
ed appellants'  estate  to  a  fee  simple-  Noth- 
ing of  the  kind  appears  in  the  decree,  and.  In 
fact,  it  did  not  affect  the  title  so  far  as  the 
power  of  appointment  and  the  interest  of  the 
beneficiaries  thereof  .  were  concerned.  The 
bill  In  that  case  alleged  that  E.  P.  Sanders 
was  the  owner  of  the  premises,  and  that  be 
made  the  deed  to  Goodrich,  which  was  set 
out  in  hsec  verba,  the  whole  consideration 
therefor  being  paid  by  James  W.  Houston, 
and  that  neither  Eliza  3.  Houston  nor  Oeod- 
rlch  paid  anything  for  the  premises;  that 
afterward  said  Houstons,  husband  and  wife, 
conveyed  the  premises  to  Zephanlah  K.  Por- 
ter In  fee  simple;  that  the  said  James  W. 
Houston  afterward  died,  and  that,  by  a  series 
of  conveyances  from  Porter  and  his  grantees, 
the  said  premises  have  been  conveyed  In  fee 
simple  to  the  complainant,  William  B.  Little. 
It  la  then  averred  that  the  said  Eliza  J.  Hous- 
ton now  frauduliently  claims  the  right  and 
title  to  said  premises,  and  threatens  to  sue 
the  complainant,  and  denies  that  he  has  any 
right  or  title  to  said  premises,  and  that  she 
Is  now  wrongfully  trying  to  sell  said  prem- 
ises, and  to  Induce  Goodrich,  in  whom  the  le- 
gal title  of  record  la,  to  convey  said  premises 
as  she  may  direct;  that  having  conveyed  all 
her  interest,  right,  and  title  In  and  to  the 
said  premises,  both  in  law  and  equity,  it 
would  be  against  equity  and  good  conscience 
to  permit  her  to  set  up  any  Interest  or  claim 
to  said  premiees,  and  a  fraud  upon  the  rights 
of  the  complainant;  that  the  said  trustee, 
Goodrich,  ought  to  make  complainant  a  deed 
to  said  premises,  and  Is  ready  and  willing  to 
do  as  the  court  shall  order  in  the  premises. 
The  prayer  was'  that  Goodrich  be  decreed  to 
quitclaim  the  premises  to  complainant,  that 
all  the  right,  title,  and  Interest  of  Eliza  J. 
Houston  In  the  premises  be  extinguished  or 
decreed  to  be  In  complainant,  that  the  title  to 
said  premises  be  decreed  to  be  quieted,  and 
that  Goodrich's  legal  title  be  decreed  to  qom- 
platnant. 

The  decree  was  by  default,  and  ordered 
Goodrich,  within  30  days,  to  convey  by  deed 
of  quitdalm,  witheat  saying  to  whom,  all  the 
right,  tlfcle,  and  interest  which  he  took  in  the 
premises  by  virtue  of  the  trust  deed  from 
Sanders,  and  that  en  his  failure  to  make  said 
deed  the  master  make  it  for  him,  that  all  the 
right,  title,  and  Interest,  both  at  law  and  In 
equity,  which  the  said  Eliza  J.  Houston  took 
in  said  premises  by  virtue  of  said  trust  de^d 
cease  and  be  held  for  naught,  and  be  declared 
to  be  in  and  rightfully  belong  to  the  comp],aln- 
ant,  tmd  that  the  complainant's  title  in  and 
to  said  premises  be  quieted  as  against  said 
Goodrich  and  Eliza  J.  Houston.  There  was 
no  allegation  In  the  bill,  and  nothing  in  the 
prayer  or  the  decree,  in  regard  to  the  power 
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of  appointment  or  the  estate  to  be  created 
Aereby,  except  that  the  existence  of  the  pow- 
£r  ai^ears  from  the  trust  deed,  which  is  set 
out.  There  is  no  attempt  to  cancel  or  to  re- 
form the  deed,  limit  Its  effect,  construe  Its 
terms,  terminate,  annul,  or  limit  the  trust,  or 
restrain  or  control  the  exercise  of  the  power 
of  appointment.  The  allegation  of  the  pay- 
ment of  the  consideration  by  James  W.  Hous- 
ton Is  immaterial.  The  material  averments 
show  the  conveyance  of  the  title  to  Goodrich 
In  trust,  Mrs.  Houston's  interest  as  cestui  que 
trust  for  life,  her  conveyance  to  the  complain- 
ant, her  denial  of  any  Interest  in  him,  and  as- 
sertion of  her  own  title  and  threat  to  sue  him. 
There  Is  no  allegation  of  any  fact  in  regard 
to  the  trustee  or  his  title,  except  that  he  has 
the  legal  title  in  trust,  as  provided  In  the  deed, 
and  no  prayer  except  that  the  legal  title  be 
conveyed  to  the  complainant.  There  is  no 
prayer  that  the  trust  or  the  power  of  appoint- 
ment be  declared  void,  modified,  terminated, 
or  affected  in  any  way,  no  allegation  on 
which  such  prayer  could  be  based,  and  no 
such  decree.  The  decree  directs  the  trustee 
to  convey  the  title  acquired  by  the  trust  deed, 
but  not  to  the  complainant.  The  court  did 
not,  and  on  this  bill  could  not,  decree  that 
such  conveyance  should  be  free  of  the  trust, 
or  that  the  trust  should  be  terminated.  The 
trustee  did  not  convey,  but  the  master  con- 
veyed to  the  complainant  (Little)  the  right, 
title,  and  interest  of  the  trustee  (Groodrich)  in 
the  premises  by  virtue  of  the  trust  deed.  The 
title  so  conveyed  was  only  the  title  which  the 
trustee  had — ^that  Is,  the  title  in  fee — subject 
to  the  trust  imposed  thereon  by  the  deed. 
The  grantee  (Little)  tool£  the  title  of  Good- 
rich— the  fee — subject  to  the  trust.  The  court 
had  no  right  to  annul  any  of  the  provisions 
of  the  trust  deed  so  far  as  the  power  was 
concerned.  It  was  not  asked  to,  and  it  did 
not. 

The  complainant  by  the  decree  was  declar- 
ed invested  also  with  all  the  right,  title,  and 
interest,  both  at  law  and  in  equity,  which  the 
said  Eliza  J.  Elouston  took  In  the  said  prem- 
ises by  virtue  of  said  trust  deed.  That  in- 
terest was  the  right  to  receive  the  net  Income 
during  her  life.  The  power  of  appointment 
was  no  interest  in  the  property.  Even  if  she 
might  have  executed  the  power  of  appoint- 
ment in  favor  of  herself,  she  could  not  be 
treated  as  the  owner.  No  title  or  interest  in 
the  thing  vests  in  the  donee  of  the  power  un- 
til he  exercises  the  power.  Gllman  v.  Bell, 
99  III.  144.  A  power  does  not,  of  Itself,  con- 
fer any  Interest  In  the  subject-matter  upon 
the  donee.  22  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  1095  •,  Carver  v.  Astor,  4  Pet.  (U.  S.)  92, 
7  L.  Ed.  761.  The  subject  of  a  power  Is  the 
property  of  the  donor,  not  of  the  donee  of  the 
power ;  and,  when  the  power  is  executed,  the 
person  taking  under  it  takes  under  him  who 
created  the  power,  and  not  under  him  who 
executes  it.    Bingham's  Appeal,  64  Pa.  845; 


Leggett  T.  Doremns,  supra.  If  the  power  Is 
executed,  the  property  passes  under  the  orig- 
inal deed  or  wUl,  through  the  execution  of  the 
power,  to  the  person  designated ;  and.  If  not 
executed,  it  remains  to  be  affected  by  the  oth- 
er provisions  of  the  instrument,  or  is  not  dis- 
posed of.  Oollins  V.  Wickwire,  162  Mass. 
143,  88  N.  E.  365;  Keays  v.  Blinn,  supra. 
Upon  the  death  of  Mrs.  Houston  nothing  re- 
mained for  the  trustee  to  do  but  convey  to 
her  appointee,  and  the  tmist,  having  there- 
fore become  passive,  was  executed  by  the  stat- 
ute of  uses,  and  the  appellee  became  at 
once  Invested  with  the  legal  title.  Moll  v. 
Gardner,  214  111.  248,  73  N.  E.  442;  Meacbam 
V.  Steele,  93  111.  135;  Gary  T.  Slead,  220  III. 
508,  77  N.  E.  234;  Lynch  v.  Swayne,  83  111. 
336;  Glover  v.  Condell,  supra.  The  plaintiff 
deduced  title  regularly  from  the  common 
source,  and  neither  the  deed  from  Eliza  J. 
Houston,  the  decree  of  the  Shelby  county  cir- 
cuit court,  nor  the  statute  of  limitations  is 
sutflcient  to  defeat  his  right 

In  my  opinion  the  judgment  of  the  circuit 
court  should  be  affirmed. 

SCOTT  and  VICKERS,  JJ.  We  concur  In 
the  views  expressed  in  the  foregoing  opinion 
of  Mr.  Justice  DUNN. 


(2M  III.  369) 

SMITH  V.  CHICAGO.  P.  &  ST.  L.  RT.  CO. 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dec.  3,  1908.) 

1.  Appeai,  and  Ebbob  (§  1094*)— RnviKW— 
Facts — Conclusions  of  Intgbuediatb  Ap- 
pelate Court. 

The  amount  of  damages  caused  by  a  neg- 
ligent act  or  omission  is  purely  one  of  fact, 
finally  settled  by  a  judgment  of  the  Appellate 
Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  4348;  Dec.  Dig.  {  1094.*] 

2.  Master  and  Servant  ({  177*)— Injttbt  to 
Servant  —  Railsoads  —  iNooiiPEXEKx  Em- 
ployes—Liability. 

Under  a  declaration  against  a  railway  com- 
pany for  death  of  an  engineer  in  a  collision  of 
his  engine  with  a  work  train,  based  upon  negli- 
gence in  employing  the  servants  in  charge  of 
such  train,  the  company  is  not  liable,  tbough  the 
death  resulted  from  such  servants'  negligence, 
unless  it  resulted  from  their  Incompetency,  com- 
bined with  the  company's  failure  to  use  reason- 
able care  in  selecting  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  352 ;  Dec.  Dig.  8  177.*] 

8.  Master  and  Servant  (§  279*)  — Negli- 
OENCE  IN  E/UPLOYUENT— Evidence. 

A  servant's  conduct  on  a  single  occasion 
might  sufficiently  show  his  unfitness,  and  the 
employer's  negligence  in  retaining  tiim  after 
such  occurrence;  but,  if  an  employer  uses  rea- 
sonable care  in  selecting  an  employe,  and  does 
not  know  of  his  incompetency,  he  is  not  respon- 
sible for  consequences  resulting  on  the  single  oc- 
casion when  incompetency  was  shown. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  5  974;  Dec.  Dig.  $  279.*] 


•For  other  oases  see  same  topic  and  section  NUMBER. in  Dec.  &  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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4.  MA8TBB  AWD  Sbbvawt  (|  279*)— RAILRaXDS 
— COWDUOTOBS  —  NEOUQENT    BarPLOYMENT— 

EviDENCK — Sufficiency. 

Evidence,  in  an  action  against  a  railway 
company  for  the  death  of  an  engineer  in  a  col- 
lision ot  his  engine  with  a  work  train,  held  to 
,  sustain  a  finding  that  the  work  train  conductor 
was  incompetent  to  his  superintendent's  knowl- 
edge, and  that  reasonable  care  was  not  used  in 
employing  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |  976;  Dec  Dig.  §  270.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Sanga- 
mon County ;   James  A.  Crelghton,  Judge. 

Action  by  Gertrude  Smith  against  the  Chi- 
cago, Peoria  &  St  Louis  Railway  Company 
for  negligent  death.  From  a  Judgment  of 
the  Appellate  Court  for  the  Third  District, 
affirming  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Wilson,  Warren  &  Child,  for  appellant.  Al- 
bert Salzensteln  and  T.  J.  Condon,  for  ap- 
pellee. 

CARTWRIGHT,  0.  J.  The  appellee,  Ger- 
trude Smith,  brought  this  suit  In  the  circuit 
court  of  Sangamon  county,  as  administratrix 
of  the  estate  of  her  deceased  husband,  George 
Smith,  against  the  appellant,  the  Chicago, 
Peoria  &  St.  Louis  Railway  Company  of 
Illinois,  to  recover  ^he  damages  occasioned 
by  the  death  of  her  ausband,  an  engineer  in 
the  service  of  appellant,  who  was  killed  by 
a  collision  of  his  engine  with  a  work  train 
of  appellant.  The  ground  of  liability  alleged 
was  a  failure  of  the  defendant  to  exercise 
reasonable  care  in  the  employment  of  the 
engineer  and  conductor  In  charge  of  the 
work  train,  who  were  alleged  to  be  Incom- 
petent, and  through  whose  incompetency  the 
collision  and  the  death  of  plalntlfTs  Intestate 
were  caused.  The  plea  was  not  guilty,  and 
upon  a  trial  of  the  issue  the  plaintiff  obtain- 
ed a  verdict  for  $10,000.  The  court,  after 
overruling  a  motion  for  a  new  trial,  entered 
judgment  on  the  verdict,  and  the  Appel- 
late Court  for  the  Third  District  affirmed  the 
judgment  Counsel  for  appellant  say :  "The 
errors  relied  upon  are  (1)  there  is  no  evidence 
of  the  incompetency  of  the  conductor  suffi- 
cient In  law,  to  sustain  a  judgment;  (2)  the 
amount  of  the  judgment  Is  excessive" — and 
both  of  these  propositions  are  elaborated  In 
the  argument. 

We  feel  certain  that  the  learned  counsel 
who  present  and  argue  the  second  proposi- 
tion that  the  damages  awarded  by  the  jury 
are  excessive  would  be  quite  unwilling  to 
have  ns  attribute  their  course  to  Ignorance 
of  the  law,  and  It  is  fair  to  assume  that  they 
do  not  expect  any  attention  to  be  given  to 
the  point  further  than  to  be  again  admonish- 
ed that  It  cannot  be  raised.  The  proposi- 
tion that  the  amount  of  damages  caused  by 
negligent  act  or  omission  is  purely  one  of 
fact,  finally  settled  by  the  Judgment  of  the  Ap- 
pellate Court,  Is  one  about  which  there  never 


could  have  been  any  doubt,  and  yet  this 
court  has  been  required  to  make  that  state- 
ment in  a  multitude  of  cases,  running 
through  more  than  100  volumes  of  the  Re- 
ports. In  1883,  In  the  case  of  Wabash,  St 
Louis  &  Padflc  Railway  Co.  v.  Peyton,  106 
lU.  5S4,  46  Am.  Rep.  705,  the  court  said 
(page  539  of  106  III.) :  "It  Is  likewise  Insist- 
ed that  the  damages  are  excessive.  Appel- 
lant refers  to  no  text-book  or  reported  case 
which  holds  that  the  assessment  of  damages 
is  a  question  of  law.  On  the  other  hand, 
by  every  rule  of  law  It  must  be  considered  a 
question  of  fact.  It  is  averred  as  a  fact  In 
the  declaration.  It  Is  traversed  as  a  fact, 
and  never  questioned  by  demurrer.  On  the 
trial  damages  are  proved  by  evidence,  and 
they  are  found  by  the  jury,  and  not  by  the 
court  The  proposition  seems  so  obvious  that 
It  should  not  require  the  decision  of  a  court 
to  establish  the  proposition."  If  attorneys 
have  not  yet  learned  of  this  obvious  propo- 
sition by  Its  wearisome  .repetition  In  so 
many  cases.  It  would  seem  to  be  of  no  use 
to  state  any  principle  of  law  in  the  decisions 
of  the  court 

The  other  alleged  error  questions  the  rul- 
ing of  the  trial  court  in  refusing  to  direct 
a  verdict  of  not  guilty  on  motion  of  the 
defendant;  and  it  la  insisted  that  the  evi- 
dence tending  to  support  the  cause  of  action 
alleged  In  the  declaration,  together  with  all 
reasonable  Inferences  which  the  jury  might 
draw  therefrom,  was  Insufficient  as  a  matter 
of  law,  to  sustain  the  verdict  The  accident 
happened  In  this  way:  On  October  4,  1905, 
John  Cuthbortson  was  in  charge  of  a  work 
train  of  the  defendant  as  conductor,  and  the 
train  was  being  used  to  transport  ballast 
from  a  quarry  two  miles  north  of  the  rail- 
road yards  of  defendant  at  Alton  to  a  point 
five  miles  south  of  Alton.  The  engineer 
was  William  Scherrer.  On  that  day  they 
started  from  the  railroad  yards  at  Alton 
lorth,  with  the  engine  running  backwards, 
and  the  tender  In  front,  and  drawing  three 
cars.  There  was  at  the  time  a  heavy  fog, 
so  that  an  object  could  not  be  seen  more 
than  about  20  feet  beyond  the  tender.  The 
rules  required  that  at  such  times  two  white 
lights  should  be  displayed,  the  same  as  at 
night,  and  this  was  not  done.  It  was  also 
the  duty  of  both  the  conductor  and  engineer, 
before  starting  upon  a  trip,  to  Inspect  the 
train  register  and  ascertain  whether  a  south- 
bound train.  No.  53,  had  passed.  The  en- 
gineer, Scherrer,  although  he  knew  the  rule, 
made  no  examination.  The  conductor,  Cuth- 
bertson,  examined  the  register  and  informed 
the  engineer  that  train  No.  53  had  passed, 
notwithstanding  the  register  plainly  showed 
that  It  had  not.  On  the  way  to  the  quarry 
there  was  a  collision  with  train  No.  53,  up- 
on which  George  Smith  was  engineer,  and 
his  death  was  caused  thereby. 

That  the  death  of  Smith  was  caused  by 
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tbe  negligence  of  tbe  engineer  and  conductor 
was  proved,  but  tbe  defendant  would  not  be 
liable,  under  tbe  d^Iaration,  for  an  in- 
jury caused  by  tbeir  negligence  unless  it  re- 
sulted from  tbelr  incompetency,  combined 
witb  tbe  failure  of  tbe  defendant  to  use  rea- 
sonable care  in  their  selection.  It  was  nec- 
essary for  tbe  plaintiff,  not  only  to  prove 
incompetency  of  tbe  engineer  or  conductor, 
or  botb,  but  also  negligence  of  tbe  defendant 
in  employing  tbem,  or  one  of  tbem.  Tbe 
mere  bappenlng .  of  an  accident  would  not 
ordinarily  raise  a  presumption  of  incompeten- 
cy (Mobile  &  Ohio  Railroad  C!o.  t.  Godfrey, 
155  111.  78,  89  N.  E.  590),  but  tbe  conduct  of 
a  person  on  a  single  occasion  may  be  en- 
tirely sufficient  to  demonstrate  his  lufitness, 
and,  after  sucb  an  occurrence,  to  cliarge  tbe 
employer  wItb  a  failure  of  duty  in  keeping 
bim  in  tbe  service.  If  tbe  employer  used 
reasonable  care  in  tbe  selection  of  tbe  serv- 
ant, and  bad  no  Icnowledge  of  bis  incom- 
petency, tbe  employer  would  not  l>e  respon- 
sible for  tbe  consequences  resulting  on  tbe 
single  occasion  wben  Incompetency  was  man- 
ifested. Tbe  conduct  of  tbe  engineer  and 
conductor  on  this  occasion  fairly  tended  to 
show  tbe  unfitness  and  Incompetency  of  botb 
for  tbe  positions  In  wblcb  they  had  been 
placed,  but  the  evidence  did  not  show  that 
tbe  ^glneer  bad' previously  manifested  any 
want  of  competency  or  that  tbe  defendant 
did  not  use  reasonable  care  in  bis  selection. 
The  fact  that  tbe  engineer  disregarded  and 
neglected  bis  duty  in  falling  to  supply  lights^ 
and  examine  the  register  at  tbe  time  of  tlM 
accident,  would  only  affect  the  liability  of 
tbe  defendant  for  afterwards  retaining  bim 
in  its  employ. 

Tbe  conductor,  Cutbbertson,  was  about  86 
years  of  age,  and  began  work  as  a  railroad 
employe  In  August,  1890,  and  thereafter 
worked  as  a  braJteman  on  the  Grand  Trunk 
Railroad  for  7  years.  In  October,  1897,  be 
commenced  work  for  the  defendant  as  & 
switchman  In  tbe  yards  at  Alton,  and  work- 
ed in  that  capacity  until  some  time  in  1902. 
He  then  worked  11  months  for  another  road 
«s  foreman  of  a  switch  engine,  and  then  re- 
turned to  tbe  defendant,  and  again  worked 
for  It  as  a  switchman.  In  tbe  absence  of 
tbe  yard  foreman  Cutbbertson  sometimes 
took  bis  place  for  a  day  or  two  and  occa- 
sionally worked  as  engine  foreman  in  the 
yard,  but  bis  work,  for  about  8  years  before 
tbe  accident,  was  in  tbe  railroad  yards.  He 
testified  that  be  bad  not  bad  any  experience 
at  all  as  a  freight  conductor  and  not  much 
as  a  work-train  conductor,  except  doing  a 
little  work  outside  of  the  yards.  All  his  ex- 
perience bad  been  in  tbe  switchyards,  and 
tbe  duties  of  a  switchman  are  so  different 
from  those  of  a  conductor  on  tbe  road  that 
experience  in  one  position  does  not  qualify 
a  person  to  fiU  tbe  other.  Tbe  general  rule 
i%  tliat  a  person,  before  being  permitted  to 


mn  a  train  as  conductor,  must  serve  a  term 
as  a  brakeman,  and  then  submit  to  an  exam- 
ination as  to  bis  capacity  and  experience  to 
qualify  bim  to  take  charge  of  a  train  as  a 
conductor.  In  September,  1904,  Cutbbertson 
desired  to  be  placed  in  charge  of  a  work 
train,  and  at  bis  request  the  defendant's  lo- 
cal agent  at  Alton  applied  to  Schaff,  tbe 
superintendent,  to  secure  tbe  position,  and 
received  a  letter  from  bim  containing  this 
statement:  "I  do  not  tblnk  tlutt  Cutbbertson 
is  a  competent  man  to  put  on  this  work  train." 
In  January,  1905,  the  superintendent  was 
asked  why  lie  did  not  give  Onthbertson 
charge  of  tbe  construction  train  referred  to^ 
and  he  replied  that  "Cutbbertson  was  not 
competent  to  take  hold  of  that  work."  In 
September,  1904,  and  January,  1905,  the  su- 
perintendent of  defendant  did  not  regard 
Cutbbertson  as  competent  to  take  charge 
of  a  work  train;  and,  unless  tbe  superin- 
tendent afterward  satisfied  himself  of  bis 
competency,  be  was  guilty  of  negligence  in 
employing  bim.  Cutbbertson  had  no  ex- 
perience, between  the  time  tbat  be  was  re- 
jected as  incompetent  and  June,  1905,  wblcb 
could  qualify  bim  to  fill  tbe  position  as  con- 
ductor. There  were  a  new  set  of  rules  In 
force  July  1,  1905,  and  some  time  in  June, 
shortly  before  they  went  into  effect,  tbe 
superintendent  called  several  employes  into 
tbe  baggage  room  at  Alton,  and  questioned 
tbem  upon  tbe  new  book  of  rules.  Cutb- 
bertson testified  tbat  be  was  not  examined 
as  a  conductor  between  September,  1904,  and 
190.5,  and  tbat  be  could  not  swear  whether 
the  examination  in  tbe  baggage  room  was. a 
conductor's  examination  or  not  The  evi- 
dence favorable  to  tbe  plaintiff  fairly  tend- 
ed to  prove  that  Cutbbertson  was  incom- 
petent to  fill  tbe  position  of  conductor,  that 
the  superintendent  knew  him  to  be  incom- 
petent, and  that  reasonable  care  was  not 
used  in  ebiploylng  bim.  Tbe  trial  court 
ther^ore  did  not  err  in  refusing  to  direct 
a  verdict  of  not  guilty. 

Tbe  Judgment  of  tbe  Appellate  Court  la 
affirmed. 

Judgment  affirmed. 

(236  111.  9> 
GATHMAN  v.  CITY  OF  CHICAGO. 
(Supreme  Conrt  of  Illinois.    Oct.  26,  1908.) 

1.  Masteb  and   Servant  (j  204*)— Injubies 
TO  Skbvant^Actions— Vabiancb. 

In  an  action  by  an  employ^  of  a  city  against 
the  .city  and  another  employ^  for  personal  in- 
jnriea,  where  the  declaration  alleged  that  the  ac- 
cident was  caused  by  the  negligence  of  the  "de- 
fendnnts,"  bu4:  thereafter  the  action  was  dis- 
missed as  to  the  other  employe,  bo  that  the  dec- 
laration, without  amendment,  char^red  the  city 
with  the  negligence  causing  the  injury,  that  the 
evidence  showed  that  such  other  employ^  was 
not  present  when  the  accident  occurred  was  not 
a  variance,  since  bis  dismissal  eliminated  him 
from  the  case. 

[Ed.  Note.— For  other  cases,  set  Master  and 
Servant,  Dec.  Dig.  i  264.*] 
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2.  MTTNICrPAI,  COKPOBATIONS  (I  7B8*)— TOBTS 
— NbOUGBNCK    of    EXFLOTfiS  — .  ACXIOHS — 

Variance. 

Where  one,  regularly  appointed  a  cfty  bridge 
tender,  employed  and  paid  others  to  do  the  work, ' 
with  the  city's  knowledge,  the  negligence  of  such 
oUiers  while  tending  to  bridge  was  that  of  the, 
regularly  appointed  tender:  and  hence,  in  an 
action  against  the  city,  proof  that  such  empIoySs 
were  negligent  sostained  an  averment  of  negli- 
gence of  the  tender. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig,  |  1686;  Dec.  Dig.  f 
153.*] 

5.  Master  and  Servant  (§  287*)— Injuries 
TO  Servant— Ffiixow  Servants— Bxistbncb 
Of  Relation— QuBsnONs  fob  Juby. 

Whether  servants  of  a  common  master  are 
fellow  servants  is  usually  a  question  of  fact,  and 
never  becomes  one  of  law,  unless  the  proved 
facts  show  the  relation  to  exist  so  clearly  that 
all  reasonable  minds  would  concur  as  to  Its  ex- 
istence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  1062 ;  Dec.  Dig.  S  287.*] 

4.  Master  and  Servant  (|  287*)— Injubieo  to 
Servant— Fellow  Servants— Existenob  op 
Relation — CJuestion  fob  Jubt. 

In  an  action  by  an  employ^  a^inst  a  city 
for  injuries  sustained  while  workmg  under  a 
city  bridge,  whether  plaintiff  and  defendant's 
employes  at  the  Bridge  were  fellow  servants  held 
for  the  5ory. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Swrant.  Cent  Dig.  i  1062;  Dec.  Dig.  §  287.*] 

6.  Masteb  and  Sebtaht  (t  196*)  —  Fuxow 
Skbvantb— Nature  of  Common  Sebvicb. 

To  make  employes  fellow  servants  of  each 
other  so  as  to  preclude  a  recovery  by  one  for 
negligence  of  the  other,  they  must  be  directly 
co-operating  in  the  same  line  of  employment, 
or  their  usual  duties  must. bring  them  into  habit- 
ual association,  so  that  they  may  exercise  a  mu- 
tual influence  condncive  to  caution. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §S  486-492;  Dec.  Dig,  t 
196.*] 

6.  Master  and  Servant  (J  203*)"— Injubibj 
TO  Skbvant— Assumption  of  Risk— ElxTENT. 

As  a  general  rule,  a  servant  assumes  only 
the  ordinary  risks  of  the  business  in  which  he  is 
employed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  538<^43;  Dec.  Dig.  S 
203.*1 

7.  Master  and  Servant  ($  216*)— Injubieb 
TO  Servant- Assumption  of  Risk— Negli- 
gence OF  Other  Servants. 

Where  an  employ^  of  a  city  was  ordered  to 
take  measurements  under  a  city  bridge,  and  the 
citj^s  employ^  at  the  bridge  promised  not  to 
raise  the  bridge  until  plaintiff  signaled,  plaintiff 
did  not  assume  the  risk  of  injuries  sustained  be- 
cause sach  other  employte  negligently  raised  the 
bridge  without  signal. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  567-573;  Dec.  Dig.  | 
216.*] 

&  Municipal  Cobpobations  (|  758*)— Tobtb 

— NEOLIGENCE  of  BMPLOYiB. 

Where  a  regularly  appointed  city  bridge 
tender  employed  and  paid  others  to  perform  the 
work,  with  the  Itnowledge  and  consent  of  the 
dty,  the  city  became  liable  for  the  negligence 
of  sQcta  employes  to  the  same  extent  as  for  the 
negligence  of  the  regularly  appointed  tender, 
even  though  tbey  were  not  paid  by  the  city, 

[Ed,  Note.— For  other  cases,  see  Municiiml 
Corporations,  Cent  Dig.  |  1586;  Dec.  Dig.  t 
7o,-5.*] 


Bi  BBiDOEs  ({  37*)— ToBT»— Wats  fob  Which 
City  is  Liable— Public  Bbidoes. 

A  cit^  is  liable  for  injuries  resulting  from 
the  operatioti  of  a  lift  bridge,  which  formed  part 
of  a  public  street,  and  was  under  the  city's  con- 
trol, in  the  a'ame  manner  as  for  negligence  as  to 
i^  streets.  , 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  §S  98-107 ;  Dec  Dig.  i  37.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Clrcnlt  Court,  Cook 
County;  Paul  McWilllams,  Judge. 

Action  by  Ludwig  A,  D.  Oathman  agaiost 
the  city  of  Chicago.  From  a  Judgment  of 
tbA  Appellate  Court  (139  111.  App.  253),  af- 
flrmlng  a  Judgment  for  plaintUf,  defendant 
apiieals.    AfiOrmed. 

This  was  an  action  on  the- case  commenced 
by  Lndwlg  A.  D.  Oathman  against  the  dty  of 
Chicago  and  James  O'Connor,  in  the  circuit 
court  of  Cook  county,  to  reeover  damages  for 
a  personal  injury  alleged  to  hare  been  sus- 
tained by  him  while  in  the  employ  of  the 
city  of  Chicago,  through  the  negligence  of 
the  defendants.  The  plaintiff  dismissed  the 
case  as  to 'O'Connor,  and  thereafter  there 
was  a  trial  upon'  a  declaration  containing 
one  count  (to  which  the  general  issue  was 
filed),  which,  in  substance,  charged  that  On 
January  10,  1901,  the  defendant  the  city  of 
Chicago  owned,  controlled,  and  operated  a 
certain  bridge,  known  as  the  "Van  Buren 
Street  Bridge,"  in  said  dtyt  and  employed 
the  defendant  James  O'Connor  as  a  bridge 
tender  thereon,  and  to  have  charge  of  the  ma- 
chinery and  attachments  of  said  bridge  for 
the  operation  thereof,  and  to  raise  and  lower 
the  same ;  that  on  said  day  the  plaintiff  waa 
also  employed  by  the  said  defendant  the 
dtr  of  Chicago  as  a  machinist,  and  was  by 
said  defendant  ordered  to  make  certain  meas- 
urements, and  to  perform  certain  work  on 
the  said  Van  Buren  Street  Bridge,  and  be- 
neath a&d  about  the  same;  that  while  he  was 
in  the  performance  of  said  woi^,  and  at  work 
beneath  the  bridge,  the  said  defendants  care- 
lessly and  negligently  set  the  machinery  of 
said  bridge  in  motion,  and  that,  while  the 
plaintiff  was  ezerdsing  reasonable  care  for 
his  own  safety,  because  of  the  negligence  of 
the  defendants,  he  was  caught  between  two 
heavy  pieces  of  iron,  and  was  greatly  and 
permanently  Injured.  At  the  first  trial  the 
Jury  returned  a  Terdlct,  under  the  direction 
of  the  court,  against  the  plaintiff,  upon  which 
the  court  rendered  Judgment  in  favor  of  the 
city,  which  Judgment  Was  reversed  by  the 
Appellate  Court  127  111.  App.  150.  Upon 
the  second  trial  the  plaintiff  recovered  a  ver- 
dict for  the  sum  of  $5,000,  upon  which  Judg- 
ment was  rendered  against  the  dty,  which 
judgment  has  been  afi3rmed  by  the  Appellate 
Court  for  tbe  First  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court 

The  Appellate  Court  in  Its  last  opinion 
made  the  following  statement  of  facts,  which 
we  find,  from  an  examination  of  the  record. 
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to  be  sabBtantlally  correct:  "Appellee,  at 
the  time  of  his  Injuiy,  bad  been  In  tbe  em- 
ploy of  the  city  for  a  number  of  years  in  tbe 
bridge  department,  a  subordinate  depart- 
ment of  the  department  of  public  works  of 
the  city.  A  Mr.  Wilbnan  bad  Immediate 
cbarge  of  tbe  bridge  department,  under  Pat- 
rick Wblte,  the  superintendent  of  bridges, 
and  bad  authority  to  give  directions  to  ap- 
pellee January  10,  1901,  Mr.  Willman  di- 
rected the  appellee  to  go  to  the  Van  Buren 
Street  Bridge,  and  take  a  measurement  of 
the  stroke  of  tbe  arm  of  tbe  heel  lock  wba> 
the  bridge  was  stationary,  and  then  the 
bridge  tender  would  raise  tbe  bridge  for  bim 
to  take  another  measurement,  so  as  to  get 
the  full  stroke  of  the  arm.  The  evidence 
tends  to  prove  that,  in  order  to  ascertain 
tbe  full  stroke  of  the  arm,  it  was  necessary 
to  take  one  measurement  when  the  bridge 
was  stationary  and  another  when  It  was  rais- 
ed. Van  Buren  street  lies  east  and  west,  and 
the  bridge  in  question  is  across  tbe  Chicago 
river  on  the  line  of  Van  Buren  street,  and 
connects  the  part  of  tbe  street  east  of  tbe 
river  with  tbe  part  west  of  it,  so  that  when 
It  is  closed  it  Is  a  part  of  tbe  street  Tbe 
bridge  is  a  r(dling  lift  bridge,  and  is  operated 
by  machinery  moved  by  electrical  power.  The 
machinery  which  operates  the  east  part  of 
the  bridge  is  under  the  street  on  the  east 
side,  and  that  operating  tbe  west  part  un- 
der tbe  street  on  tbe  west  side.  The  parts 
of  the  bridge  each  side  of  the  center  are 
operated  separately  by  separate  machinery, 
and  each  part  requires  a  man  to  operate  It, 
so  that  the  <^>eration  of  tbe  bridge  requires 
at  least  two  men.  There  Is  a  shanty  at  the 
southeast  comer,  and  another  at  tbe  north- 
west comer,  of  tbe  bridge,  in  which  are  sit- 
uated the  appliances  to  turn  on  and  regu- 
late the  power  which  moves  the  bridge  ma- 
chinery. When  either  part  of  tbe  bridge  is 
raised,  the  end  next  tbe  approach  to  tlie 
bridge  goes  up.  To  take  mtasurements  as 
directed.  It  was  necessary  for  tbe  appellee 
to  go  beneath  tbe  part  of  the  bridge  which 
lay  east  of  tbe  center  when  tbe  bridge  was 
closed  or  stationary.  James  0'C!onnor  was 
the  bridge  tender  at  tbe  time  of  tbe  acci- 
dent, having  been  regularly  appointed  as 
such  by  tbe  mayor  of  tbe  dty,  with  the  con- 
currence of  the  city  council.  The  actual 
work  of  operating  Vie  bridge  was  done  by 
James  O'Brien,  who  operated  the  part  of  it 
east  of  tbe  center,  and  by  James  McDonald, 
who  operated  that  part  of  it  west  of  the 
center.  These  men  were  not  employed  or 
paid  by  the  city,  but  were  hired  and  paid  by 
James  O'Connor,  the  bridge  tender.  Patrick 
White,  superintendent  of  bridges,  testified 
that  be  'bad  authority,  if  he  saw  a  man  op- 
erating a  bridge  improperly,  to  discbarge  him, 
or  make  bim  leave  that  work:  that  It  made 
no  difference  who  he  was,  if  he  was  doing 
something  wrong,  he  could  discbarge  him 
immediately.'  Appellee  testified  that  after 
be  was  directed  by  Willman,  as  above  stated. 


be  went  to  tbe  bridge,  and  Into  the  bridge- 
bouse  on  the  east  side,  and  told  O'Brien  that 
be  was  sent  there  to  take  a  measurement; 
that  be  would  take  one  measurement  first, 
and  then  would  signal  him  (O'Brien)  that  he 
had  taken  that  measurement,  and  for  bim 
to  lift  tbe  bridge,  and  then  he  would  take 
the  other,  and  when  through  would  signal 
him  to  lower  the  bridge,  and  O'Brien  said, 
'it  was  all  right'  Tbe  appellee  further  tes- 
tified that  after  the  conversation  above  men- 
tioned, and  four  or  five  minutes  before  be 
went  beneath  the  bridge,  he  went  to  tbe  west 
side  of  tbe  bridge,  and  talked  with  McDon- 
ald, and  then  went  back  to  the  east  side  and 
repeated  to  O'Brien  what  be  had  said  to  bim 
before.  McDonald,  who  operated  tbe  west 
side  of  tbe  bridge,  testified  that  plaintiff  came 
to  him  about  10  o'clock,  and  said  be  wanted 
to  take  some  measurements,  and  would  want 
tbe  bridge  raised,  and  witness  told  bim  to 
notify  the  operator  on  tbe  other  side,  and 
plaintiff  said  he  would  do  so,  and  give  that 
operator  the  signal  when  be  was  ready,  and 
tbe  arrangement  was  that  plaintiff  and  bis 
helper,  James  Burke,  were  to  notify  the  op- 
erator on  tbe  east  side  of  the  bridge  when 
they  were  ready  to  have  that  side  raised, 
and  that  four  or  five  minutes  after  plaintiff 
went  undemeath  tbe  bridge,  witness  was  sig- 
naled from  tbe  east  side  to  raise  tbe  bridge; 
that  it  was  necessary  for  witness  to  raise 
his  part  of  tbe  bridge  five  feet  to  unlock  the 
bridge,  so  as  to  allow  tbe  east  half  to  be 
raised.  It  appears  from  the  evidence  that 
James  J.  Kennedy,  a  common  laborer,  who 
bad  been  employed  occasionally  by  McDonald 
and  O'Brien  to  assist  tbem,  and  paid  by 
whichever  of  them  employed  him,  was  on 
tbe  bridge  at  tbe  time  in  question.  He  tes- 
tified that  he  was  In  the  shanty  at  tbe  east 
end  of  the  bridge  when  tbe  plaintiff  was  on 
his  way  below,  and  that  O'Brien,  who  was 
shoveling  snow  at  tbe  time,  told  witness  to 
get  ready  to  make  a  lift — ^to  go  ahead  and 
make  the  lift,  as  plaintiff  wanted  to  make 
some  measurements — and  witness  signaled 
to  McDonald,  who  signaled  back  that  be  was 
ready,  and  rang  tbe  bell  to  clear  the  bridge 
and  started  to  raise  his  end  when  the  west 
side  went  up  several  feet ;  that  witness  turn- 
ed on  the  current,  and  started  to  raise  tbe 
east  end,  when  he  heard  a  voice,  'Stop!  for 
God's  sake,  stop!'  and  witness  shut  off  the 
current  He  also  testified  that  before  he 
made  the  lift  he  received  no  signal  from  be- 
low. While  plaintiff  was  imderneath  tbe 
fioor  of  the  bridge,  with  James  Burke,  bis 
helper,  and  engaged  In  making  the  first  meas> 
urement  of  tbe  arm  of  tbe  heel  lock,  the  pow- 
er was  turned  on,  the  machinery  set  In  mo- 
tion, and  the  east  half  of  the  bridge  raised 
without  any  signal  from  either  him  or  Burke. 
The  consequence  was  that  appellee  was 
caught  and  cnisbed  between  the  moving  arm 
of  the  beel  lock  and  an  iron  column,  and  was 
seriously,  and,  as  the  evidence  tends  to 
prove,  permanently  Injured." 
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Edward  J.  Brnndage,  Corp.  Counsel,  and 
John  R.  CaTerly,  City  Atty.  (Edward  C. 
litch  and  Charles  B.  Stafford,  of  counsel), 
for  appellant  Charles  J.  Trainor,  for  ap- 
pellee. 

HAND,  J.  (after  stating  the  facts  as  above). 
It  is  first  contended  that  there  was  a  fatal 
variance  between  the  declaration  and  the 
proof  in  this:  That  the  declaration  charged 
that  O'Connor  was  the  eipploye  of  the  city, 
responsible  for  the  accident  which  caused  the 
injury  of  appellee,  while  the  evidence  show- 
ed that  O'Connor  was  not  present  at  the 
time  of  the  accident,  but  that  the  actual 
work  in  raising  the  bridge  at  the  time  ap- 
pellee was  injured  was  performed  by  James 
O'Brien  and  James  McDonald,  who  were  in 
the  employ  of  O'Connor,  and  not  In  the  em- 
ploy of  the  city.  There  are  two  satisfactory 
answers  to  this  position  of  the  city:  First, 
by  the  dismissal  as  to  O'Connor  he  was  elim- 
inated from  the  case,  and  the  declaration 
thereafter,  without  amendment,  charged  the 
dty  with  the  negligent  acts  which  caused  the 
Injury  to  the  appellee;  and  secondly,  the 
proof  sustained  the  averment  of  the  declara- 
tion that  It  was  the  negligent  act  of  O'Con- 
nor which  caused  the  injury.  The  evidence 
showed  that  O'Connor,  a  saloonkeeper,  was 
regularly  appointed  by  the  mayor  of  the  city 
of  Chicago  bridge  tender  of  the  Van  Buren 
Street  Bridge;  that  he  did  not  tend  the 
bridge  personally,  bnt  employed  O'Brien  and 
McDonald  to  do  the  work  for  him,  and  that 
James  J.  Kennedy,  under  the  direction  of 
O'Brien,  set  the  machinery  In  motion  on  the 
occasion  when  the  appellee  was  injured.  The 
dty  knew  that.  O'Brien  and  McDonald  were 
In  the  employ  of  O'Connor,  and  were  in  ac- 
tual control  of  the  bridge.  O'Brien  and  Mc- 
Donald, therefore,  as  to  the  city,  stood  in 
the  place  of  O'Cionnor,  and  the  negligence  of 
O'Brien  In  directing  Kennedy  to  raise  the 
bridge  at  the  time  of  the  Injury  was  the 
negligence  of  O'Connor,  and  proof  that  the 
negligent  order  to  raise  the  bridge  was  given 
by  O'Brien  sustained  the  averment  of  the 
declaration  that  it  was  the  negligence  of 
O'Connor  which  caused  the  accident 

It  is  next  contended  that  O'Connor,  O'Bri- 
en, McDonald,  and  Kennedy  were  the  fel- 
low servants  of  the  appellee,  and  that  ap- 
pellee cannot  recover  for  the  negligence  of 
O'Connor,  or  persons  In  his  employ,  in  hand- 
ling said  bridge.  The  question  whether  the 
servants  of  a  common  master  are  fellow 
servants  is  usually  a  qnestion  of  fact,  and 
never  becomes  a  question  of  law,  unless  the 
facts  proven  show  such  relation  so  clearly 
to  exist  that  all  reasonable  minds  will  readi- 
ly agree  that  such  is  the  relation  of  the  serv- 
ants of  the  common  master  to  each  other. 
Duffy  V.  KivUin,  195  lU.  630,  63  N.  B.  503; 
Spring  Valley  Coal  Co.  v.  Patting,  210  111. 
842,  71  N.  E.  871;  Mlssonrl  Malleable  Iron 
C!o.  V.  Dillon,  206  111.  145,  69  N.  B.  12.  Here 
the  Injured  servant  was  performing  service 


in  one  department  of  the  dty  government 
and  was  sent  by  his  superior  officer  to  the 
bridge  to  make  certain  measurements,  while 
the  servants  of  the  city  causing  the  injury 
performed  service  in  another  department 
of  the  city  govenunent  and  were  under  the 
control  of  other  superior  officers,  and  the 
servants  of  the  city  handling  the  bridge  had 
nothing  to  do  with  making  the  measurements 
which  appellee  had  been  directed  to  make; 
their  duties  being  to  care  for  and  handle  the 
bridge.  The  appellee  and  the  servants  of 
the  city  who  caused  the  Injury  were  not 
therefore,  at  the  time  of  the  injury  co-op- 
erating with  each  other  in  the  particular 
business  of  making  said  measurements  or  of 
raising  said  bridge,  bnt  at  the  time  the  ap- 
pellee was  injured  he  was  engaged  in  one 
employment — i.  &,  in  making  measurements 
— ^whlle  the  other  servants  of  the  city  who 
caused  his  Injury  were  engaged  in  doing  an 
entirely  other  thing;  L  e.,  raising  the  bridge. 
The  appellee  and  said  servants  were  not 
therefore  necessarily  co-operating  together 
at  the  time  appellee  was  injured.  Ndther 
did  the  line  of  the  employment  or  the  usual 
duties  of  the  appellee  and  the  servants  of 
the  dty  who  operated  the  bridge,  necessarily 
bring  the  appellee  and  said  servants  into 
habitual  association,  so  that  they  might  ex- 
ercise a  mutual  Influence  upon  each  other 
promotive  of  the  caution  which  would  pro- 
tect each  other  from  an  Injury  which  might 
result  from  the  negligence  of  each  other.  In 
Chicago  ft  Alton  Railroad  Co.  v.  Hoyt  122 
lU.  869,  874.  12  N.  E.  225,  226,  it  was 
said:  "It  was  said  by  this  court  in  North 
Chicago  Rolling  Mill  Co.  v.  Johnson,  114  111. 
67,  29  N.  E.  186,  that  the  servants  of  the 
same  master,  to  be  co^mploy^,  so  as  to  ex- 
empt the  master  from  liability  on  account 
of  injuries  sustained  by  one  resulting  from 
the  negligence  of  the  other,  shall  be  directly 
co-operating  with  each  other  in  a  particular 
business — ^i.  e.,  the  same  line  of  employ- 
ment—or that  thdr  usual  duties  shall  bring 
them  Into  habitual  association,  so  that  they 
may  exercise  a  mutual  influence  upon  each 
other  promotive  of  proper  caution."  We 
therefore  think  It  dear  the  court  properly 
submitted  the  question  whether  the  appellee 
and  the  servants  of  the  city  who  controlled 
the  bridge  at  the  time  he  was  injured  were 
fellow  servants  to  the  jury  as  a  question  of 
fact 

It  is  also  urged  that  the  appellee  assumed 
the  risk  of  being  injured  by  the  negligence 
of  the  bridge  tenders  in  prematurely  raising 
the  bridge  while  be  was  beneath  the  bridge 
making  the  measurements  which  he  had  been 
sent  to  the  bridge  to  make.  The  general  rule 
Is  a  servant  only  assiunes  the  ordinary  risks 
of  the  business  In  which  he  is  employed. 
In  this  case,  before  going  beneath  the  bridge, 
he  had  an  understanding  with  the  servants 
of  the  dty  in  charge  of  the  bridge  that  they 
would  not  raise  the  bridge  until  he  signaled 
them  so  to  do,  and  the  injury  which  he  sub- 
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seqnently  sastalned  was  caused  by  reason 
of  the  fact  that  said  servants  violated  that 
understanding,  and  raised  the  bridge  before 
the  appellee  bad  signaled  them  bo  to  do, 
and  wltboat  notice  to  the  appellee  that  tfaey 
were  about  to  raise  the  bridge.  Olearly 
the  negligence  of  the  servants  of  the  city 
In  charge  of  the  bridge  in  raising  the  bridge, 
after  they  bad  agreed  not  to  raise  it  until 
they  had  been  signaled  to  raise  the  same 
by  the  appellee,  was  not  a  risk  which  the 
appellee  assumed  by  virtue  of  bis  contract 
of  employment  with  the  city.-  In  Illinois 
Tnilrd  Vein  Coal  Co.  v.  Cionl,  215  III.  683,  on 
page  590,  T4  N.  E.  751,  on  page  754,  it  was 
said:  "When  a  servant  enters  the  employment 
of  the  master,  the  ordinary  risks  of  such  em- 
t>loyment  which  he  assumes  include  the  negli- 
gence of  fellow  servants  associated  with  him, 
but  he  does  not  assuibe  the  risk  of  the  negli- 
gence of  employes  of  the  same  master  who  are 
not  fellow  servants  with  blm."  And  in  Chica- 
go &  Eastern  Illinois  Railroad  Co.  v.  White, 
206  in.  124,  on  page  132,  TO  N;  B.  588,  on 
page  590,  it  was  said:  "A  servant,  how- 
ever, does  not  assume  the  risk  of  a  negligent 
manner  of  doing  the  work  by  other  servants 
who  are  not  his  fellow  servants,  unless  It 
is  customary  to  do  the  work  In  that  man- 
ner. The  risk  of  such  an  act  Is  not  one 
of  the  usual  or  ordinary  hazards  of  the  em- 
ployment." 

It  is  also  urged  that  the  court  erred  in 
Instructing  the  Jury  that  the  city  was  re- 
sponsible for  the  negligent  acts  of  the  men 
In  eharge  of  the  bridge  In  raising  the  same 
without  being  signaled  so  to  do  by,  appellee, 
as  it  la  contended  O'Brien,  McDonald,  and 
Kennedy  were  not  the  servants  of  the  city. 
O'Connor  was  the  regularly  appointed  rep- 
resentative of  the  city,  and  in  charge  of 
the  Van  Buren  Street  Bridge,  and  the  city 
was  responsible  for  bis  negligent  acts  done 
In  the  line  of  his  duty.  With  the  knowledge 
and  consent  of  the  city,  O'Connor  did  not 
personally  perform  the  duties  Imposed  up- 
on him,  but  the  city  permitted  such  duties 
to  be  performed  by  persons  employed  by 
O'Connor.  When  the  city  permitted  O'Con- 
nor to  employ  men  to  operate  the  bridge, 
and  the  persons  employed  by  him  did  oper- 
ate the  bridge  with  the  knowledge  and  the 
consent  of  the  city,  we  think  it  clear  the  city 
became  liable  for  the  negligent  acts  of  such 
employ^  to  the  same  extent  that  it  was 
liable  for  the  negligent  acts  of  O'Connor, 
and  that  it  cannot  escape  liability  by .  rea- 
son of  the  fact  that  the  men  in  active  con- 
trol of  the  bridge  were  paid  by  O'Connor 
instead  of  by  the  city.  Suppose  the  per- 
sons employed  by  O'Connor  operated  the 
bridge  In  a  negligent  manner,  and  in  con- 
sequence of  such  negligence  a  person  cross- 
ing the  bridge  had  been  Injured.  It  clearly . 
would  not  have  been  a  defense  to  an  action 
brought   by   such   person   that   the  persons 


In  charge  of  and  operating  the  bridge,  with 
the  knowledge  and  consent  of  the  city,  were 
paid  by  O'Connor  instead  of  by  the  city.  Our 
conclusion  is  that  the  city  was .  responsible 
Cor  the  negligent  acts  of  the  persona  in 
charge  of  said  bridge,  and  that  the  court 
did  not  err  in  so  instructing  the  jury. 

Other  instructions  given  on  behalf  of  tbs 
appellee  have  been  criticised.  We .  tttScak, 
however,  the  Jury  were  instructed  substan- 
tially in  accordance  wlt^  the  law. 

It  is  finally  contended  tbat  the  city  is  not 
liable  to  the  appellee  for  the  injury  whicli 
he  sustained.  The  bridge  forms. a  part  of 
one  of  the  pnblic  streets  of  tite  ci^,  and 
while  It  is  not  stationary,  like  the  street 
of  which,  when  closed.  It  forma  a  part,  lit 
is  as  much  under  the  control  of  the  city 
as  the  street,  and  If  the  servants  of  ttiB 
city.  In  raising  or  lowering  the  bridge,  in- 
jured a  person  rightfully  oosstng  the  bridge^ 
or  a  person  upon  a  boat  beneath  the  brid^, 
the  city  would  clearly  be  liable,  for  siich  in- 
Jury;  and  we  are  unable  to  see  wby  the 
city  should  not  be  held  liable  to  the  appellee, 
who  was  lawfully  upon  the  bridge  at '  the 
time  he  was  Injured, '  for-  the  negligence  of 
the  persons  who  were  operating  the  bridge 
with  the  knowledge  and  consent'  of  the  city. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(tM  IIL  U) 


PEOPLE  V.  NTLIN. 


(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  INTOXICATINO  LiI<}VOBS  (i  124*)  —  Unlaw- 
FtTL  SaIES  —  STATUTOBT  COHSTBtTCTION — 
"lilQtJOE." 

The  measurement  inteaded  by  the  statute 
prohibiting  the  sale  without  a  license  of  liquor 
in  less  quantities  than  five  gallons  is  a  measure* 
ment  of  the  quiet  liquor  after  it  has  bean  re- 
leased from  confinement  and  the  gas,  froth,  or 
foam  arising  when  the  liquor  ia  released  froai 
,the  vessel  in  which  it  is  contained  cannot  be 
considered  in  determining  the  quantity  of  liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  g  124.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4180-4182.] 

2.  iNTOZIOATINa    LiQUOBB    ({    176*)— UNI^AW' 

rui.  Saxes— Defenses. 

In  a  trial  for  violating  the  statnte  prohibit- 
ing the  sale  without  a  license  of  liquor  in  aiqr 
less  quantity  than  five  gallons,  evidence  that  de- 
fendant believed  the  cases  sold  by  him  to  each 
contain  five  gallons  or  more,  and  that  he  did  not 
knowingly  sell  in  less  quantities  than  five  gal- 
lons, was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Intozicatins 
Liquors,  Dec.  Dig.  J  176.*] 

3.  I«toxioatinq  Liqcobs  (8  238*)  —  Unlaw- 
ful Sales— Questions  fob  Juby. 

Where,  in  a  trial  for  unlawfully  selling 
liquor  in  less  quantities  than  five  gallons,  the 
evidence  was  conflicting  as  to  the  nnmlier  of  bot- 
tles in  the  cases  sold  by  defendant,  the  question 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig.  S  238.*] 
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4.  Cann-TAi.  Law  (|  404*)  —  BtviDKiros  —  D«- 

UONSTBATIVC  XiVIDENCE. 

In  a  trial  for  unlawfully  selling  liquor  in 
less  quantities  tlian  five  galldns,  vessels  sent  by 
the  county  clerk  to  the  Secretary  of  State,  and 
tested  and  stamped  by  him  as  correct,  under 
Hard's  Eev.  St  1905,  c.  147,  i  9,  and  used  by 
witnesses  in  measuring  the  liquor  sold  by  de- 
fendant, were  admissible  in  evidence  in  the  ab- 
sence ot  proof  that  the^  were  not  correct  meas- 
ures; it  being  immaterial  whether  thev  belongs 
ed  to  the  county  or  not,  and  whether  the  Secre- 
tary was  required  to  test  them. 

[Ed.  Note.-^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  891 ;  Dec.  Dig.  S  404.*] 

5.  IKTOXICATIWO  LiQDOBS  d  286*)  —  CWIAW- 
FtTL  SaK«»— QUESTIONB  FOB  JUBT. 

In  a  prosecntion  for  unlawfully  selling  liq- 
uors in  less  quantities  than  five  gallons,  evidence 
keld  to  justify  a  finding  that  the  method  of  sell- 
ing was  a  device  for  the  purpose  of  evading  the 
law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  <§  313-S17 ;  Dec.  Dig.  1 

6.  Cbimiital  Law  (J  1159»)  —  Appeal— Vkb- 

DICT  ON   CONFLICTINO  EVIDENCE. 

Verdicts  on  conflicting  evidence  will  not  be 
disturbed  on  api>eal,  unless  palpably  contrary 
to  the  decided  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Ji  3075,  3076;  Dec.  Dig.  i 
115».»] 

Error  to  Appellate  Court,  Second  District, 
on  error  to  Mercer  County  Court;  R.  C. 
Rice,  Judge. 

Ola  Nylin  was  convicted  of  violating  the 
liquor  law,  and,  from  a  judgment  of  the  Ap- 
pellate Court  (139  111.  App.  500)  affirming 
tbe  Judgment  of  the  county  court,  be  brings 
error.    Affirmed. 

Cooke  &  Wilson  (Alex.  McArtbur,  of  coun- 
BeD,  for  plaintiff  in  error.  W.  H.  Stead,  Atty. 
Gen.,  and  William  J.  Graham,  State's  Atty., 
for  tbe  Peapib. 

PEIR  CURIAM.  Flaintlir  in  error  was 
ebarged,  by  information  filed  in  tbe  county 
court  of  Mercer  county,  wltb  unlawfully  sell- 
ing Intoxicating  liquor  in  less  quantities 
tban  flye  gallons  outside  of  any  dty,  town, 
or  Incorporated  village;  The  information 
contained  36  counts,  but  the  last  3  counts 
were  nolle  pros'd  by  tbe  state's  attorney 
before  tbe  trial  was  entered  upon.  The  trial 
resulted  in  the  jury  finding  plaintiff  in  error 
guilty  under  seven  counts  of  the  Information. 
The  court  overruled  a  motion  fOr  a  new  trial, 
entered  judgment  on  the  verdict,  and  sen- 
toiced  plaintiff  in  error  to  pay  a  fine  of  |75 
under  each  of  the  seven  counts,  and  to  pay 
the  costs  of  the  prosecution.  That  judgment 
has  been  affirmed  by  the  Appellate  Court, 
and  a  writ  of  error  sued  out  of  this  court 
to  bring  tbe  record  before  us  for  review. 

Plaintiff  In  errc^a  place  of  business  was 
but  a  short  distance  outside  of  the  corporate 
limits  ot  the  city  of  Aledo.  He  claimed  to  be 
selling  beer  in  not  less  tban  fire  gallon  quan- 
tities in  original  packages.  A  number  of  er- 
rors not  going  to  the  merits  of  the  case,  such 


as  the  ruling  of  the  court  In  i>ermittlng '  the 
Information  to  be  amended,  denying  tbe  mo- 
tion by  plaintiff  in  error  for  a  continuance, 
the  ruling  of  the  court  in  impaneling  the 
jury,  assigned  by  plaintiff  In  error,  do  not 
require  a  discussion  by  us  in  detail.  We 
have  examined  the  questions,  and  are  satis- 
fied that  no  error  was  committed  by  the  court 
in  this  resi)ect,  and  we  are  satisfied  with 
tbe  reasoning  and  conduslon  of  the  Appellate 
Court  upon  these  questions. 

Tbe  principal  questions  raised  by  plaintiff 
in  error,  and  to  which  the  greater  portion 
of  his  brief  and  argument  is  directed,  are, 
first,  that  the  evidence  is  insufficient  to  es- 
tablish  tiis  guilt  of  selling  liquor  in  less  quan- 
tities than  five  gallons;  and,  second,  if  he 
did  sell  in  less  quantities  than  five  gallons, 
he  did  not  do  it  knowingly,  but  in  good  faith 
believed  he  was  not  selling  in  quantities  less 
than  five  gallons. 

R.  H.  Foote  testified  that  be  bought  four 
cases  of  beer  of  plaintiff  in  error  In  June 
and  July,  1008;  that  he  paid  for  three  of 
them  himself,  and  one  of  them  was  paid  for 
by  joint  contributions  from  himself,  John  T. 
Smith  and  Frank  Glancy.  The  first  three 
cases  were  of  the  brand  called  "Blue  Ribbon," 
and  tbe  last  one,  purchased  June  23d,  was 
"Red,  White,  and  Blue."  The  beer  was  what 
is  known  as  lager  beer.  He  testified  the 
first  three  cases  were  taken  from  the  plain- 
tiff in  error's  place  of  business  at  the  time 
they  were  purchased,  and  deposited  at  a  con- 
venient place  until  the  amount  of  beer  they 
contained  could  be  measured.  Foote  testified 
each  of  these  cases  contained  26  bottles.  He 
testified  he  did  not  take  the  lasf  case  pur- 
chased away  from  defendant's  place  «f  busi- 
ness, but  by  permission  of  plaintiff  in  error's 
clerks  and  servants  took  two  bottles  and  left 
tbe  remainder  to  be  afterwards  procured 
when  dedred  \fy  him.  He  was  given  a 
ticket  upon  which  bis  name  was  written, 
and  around  the  margin  were  num't)ers  from 
1  to  28.  When  h6  l>ought  the  case  be  paid 
ft>r  it.  and,  upon  taking  tbe  two  bottles,  the 
number  "2"  was  punched  out  of  the  ticket 
Tbe  witness  further  testified  he  asked  for 
Red,  White,  and  Blue  beer,  and  plaintiff  in 
error's  clerk  told  him  he  could  accommodate 
him,  and  tbe  two  bottles  of  beer  given  him 
were  branded  "Red,  White,  and  Blue."  A 
week  later  he  procured  two  more  bottlea  of 
Red,  White,  and  Blue,  and  his  ticket  was 
again  punched.  He  testified  to  getting  four 
bottles  of  beer  on  bis  ticket  a  few  days  later 
branded  "Export."  Tbe  ticket  was  offered 
in  evidence  and  has  the  numbers  "2,"  "5," 
and  "8"  punched  out  The  witness  testified 
that  punching  the  number  "5"  out  was  a  mis- 
take, that  it  should  have  been  "4,"  and  that, 
when  be  procured  the  last  four  bottles  men- 
tioned, he  called  the  attention  of  plaintiff 
in  error's  clerk  to  tbe  mistake,  and  be  then 
punched  the  number  "8"  instead  of  "9,"  as 
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would  have  been  correct  If  the  witness  had 
previously  been  furnished  five  bottles.  Plaln- 
tlfC  In  error  offered  evidence  contradictory 
of  this  testimony. 

Frank  Glancy  testified  that  he,  Foote,  and 
Smith  jointly  purchased  a  case  of  beer  and 
stored  it  away  to  be  afterwards  measured, 
and  that  he  individually  bought  a  case  of 
Blue  Ribbon  beer  June  30th  and  paid  for 
it,  but  did  not  take  it  away;  that  he  was 
given  a  ticket  on  which  his  name  was  writ- 
ten, with  numbers  on  it;  that  he  took  two 
bottles  at  the  time  he  paid  for  the  case,  and 
the  clerk  of  plaintUt  In  error  punched  the 
number  "2"  out  of  his  ticket;  that  a  few 
days  later  he  went  back  and  asked  for  two 
more  bottles;  that  he  was  given  two  bot- 
tles of  "Export"  and  the  number  "4"  was 
punched  out  of  his  ticket.  He  produced  the 
ticket,  which  was  Introduced  in  evidence  by 
the  people. 

John  7.  Smith  testified  to  being  with  Foote 
and  Glancy  when  they  Jointly  purchased  the 
case  of  beer  and  took  it  away  to  be  after- 
wards measured,  and  also  that  on  June  9th 
he  bought  a  case  of  Blue  Ribbon  beer  him- 
self, and  took  it  to  the  place  of  business  of 
L.  C.  Detwller  to  be  measured. 

O.  M.  Wells  testified  that  be  purchased 
a  case  of  beer  of  plaintiff  in  error  in  May, 
1006,  and  paid  $5  for  It,  but  did  not  take 
the  case  away;  that  he  got  a  ticket  for  it, 
which  was  punched  for  the  number  of  bot- 
tles of  beer  he  took  at  the  time  he  made  the 
purchase,  and  that  he  afterwards  procured 
all  the  beer  his  ticket  called  for.  He  was 
unable  to  tell  how  many  times  be  was  fur- 
nished beet  and  his  tldcet  punched,  but  said 
that  It  was  as  much  as  five  or  six  times. 

Albert  Nissen  testified  to  buying  seven 
or  eight  cases  of  beer  during  the  summer  of 
1906.  It  is  not  clear  from  his  testimony 
whether  he  was  given  tickets  for  all  bis  pur- 
chases, but  he  was  for  at  least  a  portion  of 
them. 

Melvin  Nelson  testified  he  bought  a  ticket 
good  for  a  case  of  beer,  and  was  given  about 
half  of  it  at  the  time  he  made  the  purchase 
and  the  ticket  was  given  falm,  and  that  aft- 
erwards, and  on  the  same  day,  he  got  the 
remainder  of  it. 

Foote,  Smith,  and  Olancy  testified  that 
there  were  26  bottles  of  beer  In  each  of  the 
cases  delivered  to  them  and  deposited  for  sub- 
sequent measurement.  C.  N.  Brock,  who  was 
with  Smith  when  he  bougbt  the  case,  tes- 
tified there  were  26  bottles  in  it.  These 
cases  were  afterwards  measured,  from  three 
to  four  witnesses  assisting  in  the  measure- 
ment of  each  case.  They  testified  there  were 
26  bottles  in  each  case.  Twenty-five  of  them 
were  measured,  in  the  presence  of  the  wit- 
nesses, in  gallon  measures  that  bad  been 
tested,  stamped,  and  sealed  by  the  Secretary 
of  State  as  four-<]uart  measures.  The  whole 
26  bottles  in  one  case  were  measured  at  one 
time.  In  the  other  cases  one  of  the  bottles 
was  marked  for  identification  and  was  pro- 


duced at  and  measured  during  the  trial,  but 
not  In  the  presence  of  the  jury.  According 
to  the  testimony  of  the  witnesses  who  made 
the  measurements,  these  cases  of  26  bottles 
each  contained  substantially  4%  gallons  of 
beer.  In  making  these  measurements  the 
witnesses  testified  they  consumed  consider- 
able time,  so  as  to  allow  foam  that  rose  on 
the  beer  when  poured  into  the  measure  to 
settle,  so  that  the  measure  was  full  of  liquid. 
Plaintiff  In  error  contends  that  these  meas- 
urements were  unreliable,  for  the  reason 
that  the  beer  was  charged  with  gas,  which 
it  Is  claimed  is  a  component  part  of  the 
beer,  and  that,  when  the  gas  was  released 
from  the  bottle.  It  disappeared,  so  that  a 
part  of  the  contents  of  the  bottle  was  not 
and  could  not  be  measured  by  the  witnesses 
by  the  method  they  adopted.  We  think  the 
Appellate  Court  correctly  disposed  of  this 
contention  in  the  following  language:  "Gas 
Is  an  aeriform  finld,  but  It  is  not  a  liquor 
within  the  meaning  of  that  term  as  used 
in  the  statute  concerning  intoxicating  liquor. 
It  would  be  nullifying  the  restriction  which 
provides  liquor  shall  not  be  sold  in  less  quan- 
tities than  five  gallons  without  a  license  to 
hold  that  the  gas,  froth,  or  foam  must  be 
measured  that  may  arise  when  the  liquor 
is  released  from  the  pressure  caused  by  gas 
in  the  vessel  In  which  It  is  contained,  wheth- 
er that  pressure  be  from  fermentation  or 
the  method  of  bottling.  We  hold  the  meas- 
urement Intended  by  the  statute  to  be  a 
measurement  of  the  quiet  liquor  after  It  has 
been  released  from  confinement  and  reached 
a  quiet  condition  in  the  open  air." 

On  the  trial  plaintiff  in  error  sought  to 
prove  that  he  bought  the  beer  under  repre- 
sentations from  the  brewers  who  sold  it  to 
him  that  five  bottles  of  it  made  a  gallon.  He 
offered  to  Introduce  in  evidence  bills  of  the 
brewery  on  which  was  printed,  "Quarts,  five 
to  the  gallon,"  and  further  offered  to  prove 
that  he  in  good  faith  believed  that  five  bot- 
tles contained  a  gallon  of  beer,  and  that  he 
did  not  knowingly  sell  any  one  beer  in  less 
quantities  than  five  gallons,  but,  on  the  con- 
trary, that  each  case  of  beer  contained  more 
bottles  than  was  represented  to  him  by  the 
brewery  to  be  necessary  to  contain  five  gal- 
lons of  beer.  The  court  refused  to  admit 
all  this  line  of  proof,  except  as  to  the  num- 
ber of  bottles  he  sold  In  each  case,  and  in- 
structed the  jury  that  it  was  not  necessary 
for  the  people  to  prove  plaintiff  In  error  knew 
the  cases  contained  less  than  five  gallons,  and 
that  intent  or  good  faith  on  his  part  in  mak- 
ing the  sales  was  not  to  be  considered  as  a 
defense. 

The  statute  under  whl(±  the  information 
was  filed  prohibits  the  sale  of  Intoxicating 
liquors  outside  of  the  corporate  limits  of 
cities  and  villages  in  any  less  quantity  than 
five  gallons  and  In  the  original  packages  as 
put  up  by  the  manufacturer.  There  Is  no 
quallflcation  that,  to  constitute  a  violation  of 
this  statute,  the  part^  charged  must  have 
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Icnowingly  sold  les8  than  five  gallons.  Section 
6  of  the  dramshop  act  (Hurd's  Rev.  St.  1905, 
c.  43)  prohibits  selling  or  giving  intoxicating 
liqnors  to  a  minor  without  the  written  order 
of  his  parent,  guardian,  or  family  physician, 
or  to  any  i>er8on  intoxicated  or  who  is  in 
the  habit  of  getting  intoxicated.  In  that 
statute  the  element  of  knowledge  that  a  per- 
son to  whom  intoxicating  liquor  Is  sold  be- 
longs to  one  of  the  prohibited  classes  is  omit- 
ted. In  McCutcheon.  v.  People,  69  111.  601, 
the  indictment  charged  the  defendant  with 
selling  intoxicating  liquors  to  a  minor.  In 
the  trial  court  a  motion  was  made  to  quash 
the  indictment  because  there  was  no  aver- 
ment that  defendant  knew  the  party  he  was 
charged  with  selling  to  was  a  minor,  and  It 
was  also  insisted  that,  whether  the  averment 
of  lotowledge  was  necessary  in  the  indictment 
or  not,  proof  that  the  defendant  knew  the 
party  he  was  charged  with  selling  Intoxica- 
ting liquors  to  was  a  minor  was  necessary  In 
order  to  constitute  a  violation  of  the  statute. 
This  court  held  the  indictment  good;  and 
upon  the  question  of  the  necessity  of  proof 
of  knowledge  said,  on  page  606:  "The  li- 
cense procured  under  the  first  section  of  the 
act  confers  no  authority  on  the  licensee  to 
sell  intoxicating  liquors  to  a  minor  except 
upon  one  condition,  viz.,  he  shall  have  the 
written  order  of  bis  parents,  guardian,  or 
f&mily  physician.  He  is  absolutely  prohibit- 
ed by  the  same  section  from  selling  to  a 
person  intoxicated  or  who  is  in  the  habit 
of  getting  intoxicated,  and  his  license  will 
afford  him  no  protection.  The  law  imposes 
upon  the  licensed  seller  the  duty  to  see  that 
the  party  to  whom  he  sells  is  authorized  to 
buy,  and.  If  he  makes  a  sale  without  this 
knowledge,  he  does  it  at  his  peril.  This  is 
the  clear  meaning  of  the  law,  and  any  other 
construction  would  render  it  exceedingly  dif- 
ficult, if  at  all  possible,  ever  to  procure  a 
conviction  tor  a  violation  of  this  clause  of 
the  statute.  This  construction  imposes  no 
lurdship  npon  the  licensed  seller.  If  he  does 
not  know  the  party  who  seeks  to  buy  intoxi- 
cating liquors  at  his  counter  is  legally  com- 
petent to  do  so,  he  must  refuse  to  make  the 
sale.  It  Is  made  unlawful,  either  with  or 
without  a  license,  to  sell  to  a  certain  class  of 
persons  and  to  another  class  except  under 
certain  conditions,  and,  if  he  violates  either 
clause  of  the  statute,  he  must  suffer  the 
I>enalties  imposed  for  its  violation.  It  is  no 
answer  to  this  view  to  say  the  licensee  may 
sometimes  be  imposed  upon  and  made  to 
suffer  the  penalties  of  the  law  when  he  had 
no  Intention  to  violate  its  provisions.  This 
is  a  risk  incident  to  the  business  he  has  un- 
dertaken to  conduct,  and  as  he  receives  the 
gains  connected  therewith  be  must  assume 
also  with  it  all  the  hazards.  Our  laws  make 
it  a  crime  for  a  man  to  have  carnal  inter- 
course with  a  female  under  a  certain  age, 
either  with  or  without  her  consent.  It  would 
shock  our  sense  of  Justice  to  hold  a  party 
not  guilty  because  he  did  not  know  she  was 


within  that  age  prescribed  by  the  statute, 
and  therefore  incapable  of  giving  consent 
The  law  makes  the  act  a  crime  and  infers  the 
guilty  Intent  from  the  act  Itself."  This  case 
was  followed  and  adhered  to  in  Farmer  v. 
People,  77  111.  822.  The  case  of  Humpeler 
v.  People,  92  III.  400,  was  an  Indictment 
charging  the  defendant  with  selling  and  giv- 
ing intoxicating  liquors  to  a  person  who  was 
in  the  habit  of  getting  Intoxicated.  On  the 
trial  the  court  refused  to  permit  defendant 
to  prove  that  he  did  not  know  the  party  he 
was  charged  with  furnishing  the  Intoxicating 
liquors  to  was  in  the  habit  of  getting  intoxi- 
cated, and  that  ruling  of  the  court  was  as- 
signed as  error'  in  this  court  Upon  that 
question  this  court  said  (page  402):  "That 
fact,  if  proven,  would  constitute  no  defense 
to  the  Charge  in  the  indictment  The  statute 
makes  a  sale  to  a  person  In  the  habit  of  get- 
ting intoxicated  a  crime,  and  that,  too,  with- 
out regard  to  the  question  whether  the  vendor 
had  knowedge  of  the  habits  of  the  person 
to  whom  the  sale  was  made  or  not"  The 
same  rule  is  announced  in  Mapes  v.  People, 
69  111.  628. 

The  principles  announced  in  these  cases 
are  applicable  to  the  case  at  bar.  Indeed, 
the  peril  of  selling  to  a  minor  or  person  in 
the  habit  of  l>ecomlng  intoxicated  would 
seem  much  greater  than  that  of  selling  in 
less  quantities  than  five  gallons,  for  in  the 
former  case  the  obstacles  in  the  way  of  as- 
certaining whether  a  person  was  a  minor  or 
in  the  habit  of  becoming  intoxicated  might 
be  very  great,  whUe  in  the  latter  case  it  is 
within  the  power  of  the  seller  to  ascertain 
the  quantity  of  intoxicating  liquors  he  is 
selling.  The  act  prohibited  by  the  statute  un- 
der consideration  is  a  statutory  offense.  The 
offense  is  selling  intoxicating  liquors  In  less 
quantities  than  five  gallons.  In  discussing 
the  subject  of  when  ignorance  or  mistake  of 
fact  is  a  defense  in  criminal  cases.  Green- 
leaf  (volume  3,  {  21)  says:  "This  rule  would 
seem  to  hold  good  in  all  cases  where  the  act, 
if  done  knowingly,  would  be  malum  in  se. 
But  where  a  statute  commands  that  an  act 
be  done  or  omitted  which,  in  the  absence  of 
such  statute,  might  have  been  done  or  omit- 
ted without  culpability,  Ignotance  of  the 
fact  or  state  of  things  contemplated  by  the 
statute.  It  seems,  will  not  excuse  its  viola- 
tion. Thus,  for  example,  where  the  law  en- 
acts the  forfeiture  of  a  ship  having  smug- 
gled goods  on  board,  and  such  goods  are 
secreted  on  board  by  some  of  the  crew,  the 
owner  and  officers  being  alike  innocently 
ignorant  of  the  fact,  yet  the  forfeiture  is  in- 
curred notwithstanding  their  ignorance. 
Such  is  also  the  case  in  regard  to  many 
other  fiscal,  police,  and  other  laws  and  regu- 
lations, for  the  mere  violation  of  which.  Ir- 
respective of  the  motives  or  knowledge  of 
the  party,  certain  penalties  are  enacted,  for 
the  law  In  these  cases  seems  to  bind  the  par- 
ty to  know  the  facts  and  obey  the  law  at 
his  peril."    Commonwealth  v.  Weiss,  138  Pa. 
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247,  21  AtL  10,  11  L.  R.  A.  530,  23  Am.  St 
Bep.  182,  was  on  action  to  recover  a  penal- 
ty for  the  sale  of  oleoqiargarlne  for  batter. 
While  It  is  not  clearly  stated  in  tbe  opinion 
of  tbe  court  that  the  defendant  was  a  dealer, 
and  not  a  manofacturer,  of  the  product  sold, 
as  we  understand  the  opinion  such  was  the 
case.  The  defendant  at  the  trial  asked  the 
■court  to  instruct  the  Jury  If  they  ■  believed 
froni  the  evidence  that  he  did  not  knowingly 
famish  or  authorize  to  be  famished  or  have 
knowledge  that  any  of  his  customers  were  be- 
ing furnished  with  oleomargarine,  but  so 
far  as  he  knew  they  were  fumished  butter, 
the  verdict  should  be  in  his  favor.  This 
Instruction  was  refused,  and  the  ruling  of 
the  court  in  refusing  it  Is  the  principal  ques- 
tion discussed  in  the  opinion  of  the  court. 
The  court  cited  and  quoted  the  section  from 
Greenleaf  above  cited,  and  in  an  able  opin- 
ion, in  which  a  large  number  of  authorities 
are  referred  to,  held  that  the  legality  or  il- 
legality of  the  sole  did  not  depend  upon  the 
Ignorance  or  knowledge  of  the  party  charged. 
The  cases  referred  to  in  that  opinion  will  be 
found  Instructive  and  applicable  to  this  case. 
Authorities  might  be  mtiltiplied'  in  support 
of  this,  view,  as  tbe  weight  of  authority  in 
other  states  supports  It  The  construction 
given  to  similar  statutes  in  most  jurisdio 
tions  is  that,  where  the  statute  does  not 
make  knowledge  of  the  seller  an  element  of 
the  offense,  his  lack  of  knowledge  or  good 
faith  \<B  not  a  defense.  There  are  authorities 
in  some  states  to. the  contrary,  but  they  are 
In  the  minority,  and  are  contrary  to  the  pre- 
vious decisions  of  this  court  To  adopt  any 
other  rale  would  t>e  in  a  large  measure  to 
defeat  the  object  and  purposes  of  the  stat- 
ute. In  our  opinion  the  court  did  not  err 
in  refnsli^  to  admit  the  evld^ice. 

Tbe  plaintiff  in  error  introduced  evidence 
that  be  sold  28  bottles  of  beer  to  the  case, 
while  a  larger  number  of  witnesses  testified 
for  the  prosecution  that  there  were  only  2a 
bottles  in  the  cases  bought  by  them.  Which 
was  correct  was  a  question  for  the  Jury. 
Eastman  v.  People,  83  111.  112. 

Complaint  is  made  of  the  vessels  used  by 
the  witnesses  in  measuring  the  beer  and  of 
their  introduction  in  evidence  by  the  people. 
The  proof  shows  the  county  clerk  sent  these 
measures  by  special  messenger  to  the  Secre- 
tary of  State  to  have  them  tested  and  stamp- 
ed by  him.  Section  9,  c.  147,  Kurd's  Rev.  St 
1905,  makes  tbe  Secretary  of  State  custodian 
of  the  authorized  public  standards  of  meas- 
ures, and  provides  that  he  shall  prove  by 
such  standards  all  measures  that  may  be- 
long to  any  county  and  be  brought  to  him 
for  that  purpose  by  the  county  sealer.  When 
found  accurate,  he  is  required  to  stamp  them 
with  the  letter  "I,"  with  a  seal  provided  for 
that  purpose.  Whether  these  measures  be- 
longed to  the  county  or  not  and  whether 
tbe  Secretary  of  State  was  required  to  test 


them,  is  immaterial.  Tbey  were  taken  to 
him  by  a  messenger  of  the  county  clerk  and 
the  Secretary  did  test  and  stamp  tliem  as 
correct  snd,  in  the  absence  of  proof  to  the 
contrary,  this  Is  sufficient  evidenoe  that  tbey  . 
were  correct  measures.  , 

The  prosecution  claimed  on  the  trial  that 
receiving  pay  for  a  case  of  beer  by  plaintiff 
in  error  and  leaving  the  case  at  bis  place, 
issuing. to  the  purcliaser  a  ticket  with  nnm- 
bers  on  it  for  the  purpose  of  aiabltng  the 
purchaser  to  procure  as  many  bottles  of  beer 
at  a  time  as  be  desired,  and  have  tbe  ticket 
punched  for  the  number  of  bottles  received, 
was  a  sale  In  less  quantities  than  five  gallons 
even  if  the  case  contained  that  amount  and 
that  the  method  of  issnlng  tickets  and  de- 
livering part  at  a  time  on  presentation  of 
the  tickets  was  a  shift  or  device  for  the  pur- 
pose of  evading  the  law.  Several  witnesses 
testified,  for  the  prosecution,  to  the  procuring 
of  beer  in  this  manner.  Tbey  testified  they 
never  saw  the  case  after  paying  for  it  and 
did  not  know  where  the  bottles  came  from 
they  procured  on  tickets.  Some  of  them  tes- 
tified to  buying  one  brand  and  receiving  two 
different  brands  of'  beer  on  the  ticket  issued 
therefor.  Two  employes  of  plaintiff  in  error 
testified  that  when  the  witnesses  for  the  pros- 
ecution bought  cases  and  received  tickets 
instead  of  taking  the  case  of  beer  away, 
tbey  separated  the  case  from  the  stock, 
marked  it  and  allowed  no  one  to  have  beer 
out  of  it  except  the  man  holding  the  ticket 
for  it  Tbe  court,  by  proper  instmctions, 
submitted  to  the  Jury  for  its  determination, 
under  the  evidence,  whether  this  was  a  shift 
or  device  to  evade  the  law.  As  we  have  be- 
fore said,  the  credibility  of  the  witnesses 
was  the  province  of  the  Jury  to  determine. 
If  they  gave  credit  to  the  testimony  of  the 
witnesses  for  the  prosecution,  they  were 
Justified  In  finding  that  sales  made  in  this 
manner  were  a  violation  of  the  law.  We 
cannot  say  that  they  were  not  Justified  in 
giving .  credit  to  the  witnesses  for  the  prose- 
cution. In  criminal  as  well  as  civil  cases 
great  weight  is  to  be  given  to  tbe  verdicts  of 
Juries  upon  controverted  questions  of  fact 
and  they  will  not  be  disturbed  by  courts  of 
appellate  Jurisdiction  unless  palpably  con- 
trary to  the  decided  weight  of  the  evidence. 
Steffy  V.  People,  180  Ul.  98,  22  N.  E.  861; 
People  V.  Horehler,  231  111.  566,  83  N.  E.  428. 
On  the  merits  of  the  cas»  we  are  unable  to 
say  that  tbe  proof  offered  on  the  part  of  the 
prosecution  was  Insufficient  to  establl^  tbe 
plaintiff  In  error's  guilt 

We  shall  not  extend  this  opinion  by  a  dis- 
cussion of  other  errors  assigned  by  plaintiff 
in  error.  We  have  examined  them,  and  find 
no  prejudicial  error  in  tbe  record  that 
would  Justify  a  reversal  of  tbe  Judgment 

The  Judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Judgment  affirmed. 
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(Z3S  III.  30) 

MANN  t.  ILLINOIS  CENT.  TRACTION 
CO.  et  al. 

(Sapreme  Court  of  lUinoiB.    Oct.  26,  1008.) 

1.  Appeal  akd  Ebrob  (§  1094*)— Rkview— 
Decisions  of  Ihtekkediate  Coubts— Ques- 
tions OF  Fact. 

In  an  action  for  injuries  from  negligence, 
where  there  is  any  evidence  fairljr  tending  to 
establiBb  plaintiff's  case,  its  sutBciency  is  not 
open  to  inquiry  in  the  Supreme  Court 

[Ed.  Note. — for  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4322;    Dec.  Dig.  J  1094.*] 

2.  Masteb  and  Sebvanc  (£>  217*)— Injubies 
TO  Sbev ant— Assumed  Bisk— Opebation  of 
Railboads. 

Decedent  while  a  motorman  of  an  interur- 
ban  car,  received  injaries  in  a  collision  with  an- 
other car  at  a  passing  point,  from  which  be 
died.  The  collision  was  caused  by  decedent's 
inability  to  stop  his  car  in  time,  owing,  plaintiff 
claimed,  to  the  slippeiy  condition  of  the  tracks, 
due  to  wet  weeds  permitted  to  grow  thereon, 
which  were  broken  down  and  crushed  on  the 
rails.  The  place  where  the  accident  occurred 
was  not  the  usual  stopping  place,  but  was  se- 
lected because  the  car  he  was  directed  to  pass 
was  delayed,  and  there  was  no  evidence  that  in- 
testate knew  of  the  effect  of  the  weeds  at  that 
point  on  his  ability  to  stop  the  car.  Held,  that 
intestate  was  not  bonnd  to  know  such  effect, 
and  that  he  did  not  assume  the  risk  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Difr  H  674-583;  Dec.  Dig.  f 
217.»J 

3.  TBIAI,   (§   190*)  — iNBTBUOnORS  — ASStlMP- 

tion  or  Facts. 

An  instruction  charged  that  it  was  a  mas- 
ter's duty  to  exercise  reasonable  care  to  fur- 
nish the  servant  a  reasonably  safe  place  to  work, 
and  another  charged  that  a  servant  assumed 
only  and)  risks  as  were  usually  incident  to  his 
employment,  and  any  extraordinary  hazards  of 
which  he  bad  notice,  or  which,  by  the  reason- 
able exercise  of  his  fliculties,  he  could  have  no- 
ticed, but  that  he  did  not  assume  the  risk  of 
dangers  known  to  the  master,  or  which  by  the 
exercise  of  reasonable  care  could  be  known  to, 
and  avoided  by,  the  master,  provided  such  dan- 
gers were  unknown  to  the  servant,  and  could 
not  have  been  known  to  bim  by  the  ordinary 
exercise  of  his  faculties.  Beld,  thai  such  inr 
structions  were  not  objectionable  as  assuming 
that  defendant  failed  to  furnish  deceased  with 
a  reasonably  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {{  420-435;  Dec  Dig.  §  190  ;♦  Cent  Dig. 
Master  and  Servant,  S  1147.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Clitmlt  Court,  Sanga- 
mon Gonnty ;  James  A.  Creigbton,  Judge. 

Action  by  xnias  B.  Mann,  as  administrator 
of  £arl  Bnebler,  deceased,  against  the  Illi- 
nois Central  Traction  Company  and  others. 
From  a  Judgment  of  the  Appellate  Court,  af- 
firming a  Judgment  for  plaintiff,  defendants 
appeal.    Affirmed. 

Graham  &  Graham,  for  appellants.  Brown, 
Wheeler,  Brown  &  Hay  and  Hamilton  & 
Catron,  for  appellee. 


FARMER,  3.  This  is  an  aiq>eal  from  a 
Judgment  of  the  Appellate  Court  for  the 
Third  District,  affirming  a  Judgment  of  the 


circuit  court  of  Sangamon  county  for  ?2,500, 
recovered  by  appellee  In  a  suit  for  damages 
for  the  death  of  Earl  Buehler,  bis  Intestate, 
alleged  to  have  been  caused  by  the  negligence 
of  appellants.  The  declaration  contained  one 
count,  and  averred  that  appellants  were  oper- 
ating an  electric  railway,  upon  which  the 
cars  were  equipped  with  air  brakes;  that 
appellants  allowed  grass  and  weeds  to  grow 
up  along  their  track  and  between  the  rails; 
that  when  the  grass  and  weeds  became  wet 
with  dew,  they  weighted  down  upon  the  track, 
and  were  mashed  upon  the  rails  and  made  the 
stopping  of  the  cars  thereon  difficult  by  mak- 
ing the  rails  slippery ;  that  on  the  night  of 
August  17,  1905,  deceased,  who  was  employed 
on  said  road  as  motorman,  tried  to  stop  bis 
car,  and  was  prevented  by  the  slippery  con- 
dition of  the  rails,  caused  by  the  weeds,  and 
that  his  car  collided  with  another  car,  and 
so  injured  him  that  be  died.  The  deceased 
was  in  the  employ  of  appellants  as  motorman 
from  May  14  to  August  17,  19Q5,  and  ran  a 
car  between  Springfield  and  CarlinriUe. 
During  this  time,  he  left  Springfield  each 
day  at  3,  7,  and  11  o'clock  p.  m.,  and  arrived 
at  Carllnvllle  two  hours  later,  except  upon 
the  last  trip,  when  he  usually  went  only  as 
far  as  Thayer,  a  station  about  halfway  be- 
tween Springfield  and  Carlinvllle,  where  he 
met  a  north-bound  car  coming  from  Carlin- 
Tille.  He  would  take  charge  of  this  car  and 
surrender  his  car  to  the  crew  of  the  north- 
bound car,  who  would  take  it  to  Carllnvllle 
and  he  would  return  with  the  north-bound 
car  to  Springfield.  Each  motorman  received 
his  orders  by  telephone  from  a  dispatcher 
at  Springfield.  On  arriving  at  a  stopping 
place  the  motorman  would  communicate  with 
the.  dispatcher,  and  receive  orders  for  the 
movement  of  the  car.  On  the. night  of  his 
injury  deceased  left  Springfield  at  11  o'clock 
p.  m.,  and  ran  bis  car  to  Thayer,  the  usual 
stopping  place,  making  several  stops  on  the 
way.  At  Thayer  be  communicated  with  the 
dispatcher,  and,  as  the  north-bound  car  was 
late,  was  directed  to  proceed  to  Ylrden  Sid- 
ing, and  meet  the  north-bound  car  at  that 
place.  At  Yirden  Siding  there  i&  a  stub 
switch,  connected  at  the  south  end  with  the 
main  track.  South-bound  cars  have  the  right 
of  way,  and  it  was  the  duty  of  deceased,  up- 
on his  arrival  at  that  place,  to  stop  bis  car  on 
the  main  track  100  or  200  feet  north  of  the 
switch,  and  wait  until  the  north-bound  car 
went  into  the  switch.  When  this  was  done, 
the  crews  exchanged  cars.  The  south-bound 
car  would  proceed  on  the  main  track,  and  aft- 
er passing  the  switch,  the  north-bound  car 
would  return  to  the  main  track  and  proceed 
north  to  Springfield.  Upon  reaching  Yirden 
Siding  deceased  did  not  stop  his  car  north  of 
the  switch  point,  but  proceeded  south  to  a 
point  about  300  feet  south  of  the  switch, 
where  his  car  collided  with  the  north-bound 
car.    It  appears  from  the  evidence  that  at  the 


•For  ctlier  oases  see  same  topic  and  section  NUKBER  In  Dee.  *  Am.  Digs.  1907  to  data,  ft  Reporter  IndexM 
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place  of  the  accident  the  track  was  slight- 
ly downgrade  to  the  south;  that  the  main 
track  at  Vlrden  Siding  was  overgrown  with 
grass  and  weeds  from  12  to  18  Inches  high; 
that  the  grass  and  weeds  were  so  high  that 
they  were  made  greasy  by  contact  with  the 
axles  of  the  car,  to  which  lubricating  oil  was 
applied,  and  that  the  wheels  of  the  cars 
would  crush  the  weeds  and  grass  on  the 
rails;  and  that  there  was  a  heavy  dew  on 
the  night  of  the  accident,  and  Immediately 
after  the  collision  there  were  crushed  weeds 
and  grass  on  the  rails,  and  the  track  was 
slippery  and  greasy.  It  is  not  shown  at 
what  i)Olut  deceased  applied  the  air  to  the 
brakes  to  stop  his  car  at  this  switch,  but 
when  the  conductor,  who  had  been  standing 
on  the  rear  end  of  the  car,  stepped  off  at  a 
point  about  200  feet  south  of  the  switch,  the 
air  had  been  applied  to  the  brakes,  the 
wheels  of  the  car  were  sliding  on  the  rails, 
and  the  car  was  moving  at  a  speed  of  about 
12  miles  per  hour,  and  so  continued  for  about 
100  feet,  when  It  collided  with  the  approach- 
ing north-bound  car.  The  headlight  on  the 
north-bound  car  was  burning,  and  from  this 
point  an  approaching  north-bound  car  could 
be  seen  for  a  distance  of  2  or  3  miles.  The 
force  of  the  collision  crushed  in  the  vesti- 
bule of  the  south-bound  car,  knocked  the 
front  truck  from  under  the  north-bound  car, 
broke  its  windows  and  vestibule,  and  Its 
platform  went  over  the  platform  of  the  car 
deceased  was  operating,  and  crushed  him, 
where  be  was  found  with  his  Iiand  on  the 
controller. 

Appellants  in  their  statement  say  they 
contend  there  is  no  evidence  that  deceased 
was  exercising  due  care;  that  there  Is  no 
evidence  that  the  presence  of  weeds  made  It 
more  difficult  to  stop  the  car,  or  that  the 
presence  of  weeds  was  the  cause  of  the  fail- 
ure of  deceased  to  stop  his  car;  that  there 
is  no  evidence  appellants  were-  guilty  of  neg- 
ligence in  permitting  weeds  to  grow  along 
their  track,  and  that  there  is  no  evidence 
that  the.  deceased  did  not  have  equal  oppor- 
tunity with  appellants  to  know  of  the  pres- 
ence of  weeds  and  their  effect  upon  stopping 
cars.  In  their  argument  appellants  say  they 
insist  there  was  no  sufficient  evidence  upon 
these  questions  to  authorize  a  recovery.  Much 
of  their  brief  and  argument  is  devoted  to  a 
discussion  of  the  sufficiency  of  the  evidence. 
It  is  well  understood,  of  course,  that  in  cases 
of  this  character,  where  there  is  any  evidence 
fairly  tending  to  establish  the  plaintiff's 
cause  of  action.  Its  sufficiency  is  not  open  to 
inquiry  In  this  court  It  would  not  be  prof- 
itable to  either  of  the  parties  for  as  to  set 
out  in  detail  the  substance  of  the  testimony. 
We  have  examined  it  sufficiently  to  know 
that  It  fairly  tended  to  prove  the  allegations 
of  the  declaration  necessary  to  authorize  a 
recovery,  and  we  could  say  neither  more  nor 
less  if  we  should  take  the  pains  to  analyze 
the  evidence.  There  was  no  conflict  in  the 
teatimony.     Appellants  called  but  one  wit- 


ness, and  the  subject  upon  which  be  testi- 
fied cannot  be  said  to  raise  a  conflict  In  the 
testimony.  We  may  say,  however,  upon  the 
question  whether  it  should  be  held,  as  a  mat- 
ter of  law,  that  deceased  assumed  the  risk 
of  injury  from  the  negligence  complained  of 
in  the  declaration,  the  evidence  shows  that 
deceased  had  been  in  appellant's  employ- 
ment as  a  motorman  for  about  three  months 
prior  to  the  accident,  during  which  time  be 
passed  over  the  track  at  the  place  where  he 
was  injured  several  times  each  day.  The  evi- 
dence further  shows  that  Vlrden  Siding  was 
not  the  regular  meeting  place  of  cars  oper- 
ated by  deceased  with  other  cars.  The  usual 
place  was  Thayer,  but,  on  account  of  the 
north-bound  car  being  late  on  the  night  in 
question,  deceased  was  ordered  to  meet  the 
north-bound  car  at  Vlrden  Siding.  It  is  not 
shown  that  deceased  had  any  other  opportu- 
nity for  knowing  the  condition  of  the  track  at 
Virden  Siding  than  such  as  could  be  observed 
in  passing  over  it  without  stopping.  The  evi- 
dence also  tends  to  show  that  a  heavy  dew 
tended  to  weight  the  weeds  and  grass  down 
on  the  rails;  and,  the  evidence  not  showing 
that  deceased  had  occasion  to  stop  at  Vir- 
den Siding  before,  we  think  it  cannot  be 
said,  as  a  matter  of  law,  that  be  was  bound 
to  know  the  condition  of  the  weeds  and  grass 
on  the  track,  and  the  effect  they  would  have 
when  he  attempted  to  stop  the  car.  Under 
the  evidence,  whether  he  knew,  or  should 
have  known,  these  things  and  assumed  the 
risk  of  injury  thereby  was  a  question  of 
fact  properly  submitted  by  the  court  to  the 
Jury. 

Objection  is  made  to  Instructions  1  and  2, 
given  on  behalf  of  appellee.  Instruction  1 
Informs  the  Jury  that  it  is  the  duty  of  the 
master  to  exercise  reasonable  care  to  fur- 
nish the  servant  a  reasonably  safe  place  In 
which  to  work.  Instruction  2  is  as  follows: 
"The  court  instructs  the  Jury  that  a  serv- 
ant assumed  only  such  risks  as  are  usually 
incident  to  his  employment,  and  any  extraor- 
dinary hazard  of  which  he  has  notice,  or 
which  by  the  reasonable  exercise  of  his  fac- 
ulties he  could  have  noticed,  but  he  does  not 
assume  the  risks  of  danger  known  to  the 
master,  or  which  by  the  exercise  of  reason- 
able care  should  be  known  to  the  master,  or 
which  can  be  avoided  by  the  master  by  the 
exercise  of  reasonable  care,  provided  such 
dangers  are  unknown  to  the  servant,  and 
could  not  have  been  known  to  him  by  the 
ordinary  exercise  of  his  faculties."  The 
complaint  made  of  these  Instructions  is  that 
they  assume  appellant  failed  to  furnish  de- 
ceased a  reasonably  safe  place  to  work.  This 
criticism  appears  to  us  without  foundation. 
Both  state  the  law  correctly,  the  first  one  in 
abstract  form,  but  It  announces  a  rule  of  law 
that  was  applicable  to  the  case. 

We  find  no  Justification  in  this  regard  for 
reversal  by  this  court  of  the  Judgment  of  the 
Appellate  Court,  and  It  is  therefore  afilimed. 

Judgment  affirmed. 


Digitized  by 


Google 


UL) 


BRADBURY  ▼,  VANDALIA  LBVBB  A  DRAINAGE  DI8T. 


163 


(236  HL  ») 

BRADBURY  et  al.  y.   VANDALIA  LEVEB 

&  DRAINAGE  DIST. 

(Supreme  Court  of  Illinois.    Oct.  28,  1908.) 

1.  Dbains  (S   63*)— Actions  >ob  Floodino 
Ijaitd — Declakahon. 

A  declaration  in  an  action  against  a  drain- 
age district  averring  that  a  levee  caused  the 
waters  of  a  river  to  rise  above  the  levee  at  a 
place  where  plaintiffs'  lands  were  situated,  but 
not  averring  damage  to  any  lands  except  plain- 
tiffs', was  not  subject  to  special  demurrer  on 
the  ground  that  it  charged  that  other  lands  be- 
sides plaintiffs'  had  been  damaged,  since  the 
averment  as  to  raising  the  water  at  such  place 
above  the  levee  was  only  made  in  connection 
with  plaintiffs'  lands,  and  not  lands  not  owned 
by  them. 

[Ed.  Note. — ^For  other  eases,  see  Drains,  Dec. 
Dig.  8  63.*] 

2.  Drains  ({  63*)— Dbairaob  Distbiots— Li- 
abii.itt  fob  fi.0odino  lands. 

A  drainage  district  organized  pursuant  to 
Laws  1879,  p.  120,  together  with  the  amend- 
ments thereto,  section  2  of  which  makes  the 
lands  embraced  in  the  district  liable  for  dam- 
age sustained  by  lands  above  such  district  by 
the  construction  of  any  levee,  ditch,  or  drain, 
is  liable  for  damage  to  lands  resulting  from 
the  construction  of  a  levee  below  them,  and 
thereby  obstructing  the  natural  flow  of  a  river 
in  times  of  floods  so  as  to  hold  the  same  back 
upon  the  lands. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
DiSg.  t  63.*] 

3.  Ehiivent  Douain   (I  31*)— Dbainaoe   or 

IiANDa— "PUBUO    Ubb." 

Lands  taken  or  damaged  by  a  drainage  dis- 
trict for  its  purposes  are  taken  or  damaged 
for  a  "public  use." 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f  77 ;   Dec.  Dig.  g  31.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5825-5837;   vol.  8,  p.  7774.] 

4.  Dbains  (f  63*)— Dbainaob  Distbicts— Li- 

ABIUTT   FOB   FLOODINQ   LaNDS. 

A  drainage  district  organized  nnder  Laws 
1879,  p.  120,  together  with  the  amendments 
thereto,  which  act  is  based  upon  Const,  art.  4, 
i  31,  aathorizing  the  Genera]  Assembly  to  pass 
laws  permitting  the  construction  of  drains  and 
levees  for  agricultural,  and  other  purposes  across 
the  lands  of  others,  is  not  relieved  from  liability 
for  damage  to  lands  resulting  from  the  con- 
struction of  a  levee  below  them  obstructing  the 
natural  flow  of  a  river  in  times  of  floods  so  as 
to  hold  the  same  back  upon  the  lands,  on  the 
groand  that  the  damage  resulted  from  the  ex- 
ercise of  the  police  power  of  the  state  through 
the  district,  as  a  mere  governmental  agency, 
where,  so  far  as  appears,  the  district  was  organ- 
ized to  improve  the  lands  for  agricultural  pur- 
poses, and  upon  the  petition  of  a  majority  of  the 
owners. 

[E^.  Note.— For  other  cases,  see  Drains,  Dec. 
Dfg.  «  63.*] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  appeal  from  Circuit  Court,  Fayette 
County;  A.  M.  Rose,  Judge. 

Action  by  John  Bradbury  and  another 
against  the  Vandalia  Levee  and  Drainage 
District.  From  a  Judgment  of  the  Appellate 
Court  affirming  the  Judgment  of  the  circuit 
court  for  defendant,  plaintiffs  appeal.  Re- 
versed and  remanded,  with  directions. 

Brown  &  Bumslde,  for  appellants.  B.  W. 
Henry  and  Albert  &  Matheny,  for  appellee. 


CARTWRIGHT,  O.  J.  The  circuit  court 
of  Fayette  county  sustained  the  demurrer  of 
appellee,  the  Vandalia  Levee  and  Drainage 
District,  to  the  amended  declaration  of  appel- 
lants, John  Bradbury  and  Mary  Bradbury, 
filed  In  this  action  of  trespass  on  the  case  for 
damages  to  appellants'  lands,  resulting  from 
the  construction  by  appellee  of  a  levee  along 
the  Kaskaskla  river  and  across  the  bottom 
lands  to  the  bluffs  bordering  on  the  same. 
Appellants  stood  by  their  declaration,  where- 
upon Judgment  was  rendered  against  them 
for  costs,  and  on  appeal  to  the  Appellate 
Court  for  the  Fourth  District  the  Judgment 
was  affirmed.  From  the  Judgment  of  the 
Appellate  Court,  this  appeal  was  taken. 

Tbe  declaration  contains  four  counts,  the 
first  of  whlcb  avers  that  the  plaintiffs  are 
the  owners  of  and  In  possession  of  a  tract 
of  land  containing  about  18  acres,  on  the 
west  side  of  the  Kaskaskla  river,  whlcb  flows 
in  a  southwesterly  direction  through  the 
county  of  Fayette;  that,  before  the  building 
of  the  levee  by  defendant,  the  lands  were 
not  subject  to  overflow  by  the  freshets  or 
floods  of  said  river  and  were  valuable  farm- 
ing lands;  that  the  defendant  Is  a  drainage 
district  organized  on  or  about  September  9, 
1902,  under  the  act  entitled  "An  act  to  pro- 
vide for  the  construction,  reparation  and  pro- 
tection of  drains,  ditches  and  levees,  across 
the  lands  of  others,  for  agricultural,  sanitary 
and  mining  purposes,  and  to  provide  for  the 
organization  of  drainage  districts,"  In  force 
May  29,  1879  (Laws  1879,  p.  120),  together 
with  the  amendments  thereto ;  that  the  plan 
of  the  improvement,  as  fixed  by  the  decree 
of  the  county  court  of  said  county.  Includ- 
ed the  construction  of  a  levee  along  the 
east  side  of  the  Kaskaskla  river,  beginning 
at  the  mouth  of  Lynn  creek,  about  a  quarter 
of  a  mile  dovm  the  river  from  the  plaintiffs' 
lands,  and  extending  down  the  river  about 
12  miles,  and  also  a  levee  from  the  mouth 
of  said  creek  In  an  easterly  direction  to  the 
bluffs;  that  during  the  summer  of  1904 
the  defendant  caused  said  levee  to  be  erected 
about  8  feet  In  height  and  4%  feet  wide  on 
top,  with  no  outlet  from  the  river  into  the 
lands  lying  on  the  east  side;  that  at  the 
time  of  floods  and  freshets  said  river  over- 
flows its  banks  and  Inundates  a  strip  of  land 
about  2  miles  In  width;  that,  by  reason  of 
the  construction  of  the  levee,  the  flood  chan- 
nel below  the  lands  of  plaintiffs  Is  narrowed 
and  In  some  places  does  not  exceed  300  feet ; 
that  by  reason  of  the  construction  of  the 
levee  the  .waters  of  the  river  were  caused  to 
rise  much  higher  on  the  west  side  of  the  riv- 
er and  above  the  levee,  and  to  thereby  over- 
flow the  plaintiffs'  lands  In  time  of  freshets ; 
that  their  lands  were  damaged  and  Injured, 
the  crops  growing  thereon  were  destroyed, 
the  soil  was  washed  away,  and  the  lands 
rendered  unwholesome  and  unhealthy  and 
depreciated  in  value,  and  that,  by  reason  of 


•For  other  oases  see  same  topic  and  section  NUMBER  In  Sec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexe* 
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section  2  of  said  act  under  which  the  de- 
fendant was  organized.  It  became  liable  to 
pay  the  plaintiffs  their  said  damages.  The 
third  count  is  substantially  the  same  as  the 
first,  and  the  second  and  fourth  contain  the 
same  averments  as  the  first  respecting  the 
plalntifCs'  lands,  the  organization  of  the  dis- 
trict, and  the  effect  of  the  levee  as  an  ob- 
struction to  the  flow  of  the  waters,  but  they 
charge  that  the  defendant  wrongfully  caused 
the  levee  to  be  constructed,  and  that  before 
the  building  of  the  levee  the  plaintiffs'  lands 
were  only  overflowed  In  times  of  extreme 
floods,  whereas  since  that  time  they  are  over- 
flowed and  damaged  and  rendered  unwhole- 
scnne  In  times  of  only  moderate  floods  and 
fireshets.  The  demurrer  Is  both  general  and 
special,  and  alleges  as  special  ground  of  de- 
murrer that  the  declaration  charges  that  oth- 
er lands  besides  those  of  the  plaintiffs  have 
been  damaged.  The  declaration  avers  that 
the  levee  caused  the  waters  of  the  river  to 
rise  much  higher  on  the  west  side  and  above 
the  levee,  which  might  include  lands  not. 
owned  by  the  plaintiffs,  but  there  Is  no  aver- 
ment of  damage  to  any  lands  except  those  of 
the  plaintiffs,  and  no  cause  of  action  is  stat- 
ed or  attempted  to  be  stated  as  to  any  other 
lands.  The  lands  of  the  plaintiffs  are  on  the 
west  side  of  the  river  above  the  levee,  and  the 
averments'  as  to  raising  the  water  on  that 
side  and  above  the  levee  are  only  made  In 
connection  with  those  lands.  The  declara- 
tion is  not  obnoxious  to  the  special  ground 
stated. 

The  declaration  states  facts  showing  in- 
Jury  and  damage  to  the  plaintiffs'  lands 
resulting  from  the  act  of  the  defendant  in 
building  the  levee  below  them,  and  thereby 
obstructing  the  natural  flow  of  the  waters 
of  Easkaskla  river  in  times  of  floods  and 
freshets  so  as  to  hold  the  same  back  upon 
said  lands,  and  the  substantial  question  rais- 
ed by  the  demurrer  is  whether  the  defendant 
is  liable  for  such  damage.  If  an  individual 
owner  of  the  land  where  the  levee  was  con- 
structed had  done  the  same  acts  as  the  de- 
fendant, he  "would  be  liable  for  the  conse- 
quent damage.  He  would  have  no  right  to 
build  a  levee  which  would  prevent  the  es- 
cape of  the  flood  waters,  and  thereby  flood 
the  lands  of  the  plaintiffs.  In  Stout  v.  Mc- 
Adams,  2  Scam.  67,  33  Am.  Dec.  441,  the 
court  said :  "There  can  be  no  doubt  that  ev- 
ery flowing  back  or  throwing  water  upon  the 
land  of  another  Is  such  an  act  as  entitles 
the  Individual  Injured  to  his  action."  That 
case  arose  from  the  obstruction  of  a  natural 
water  course  by  a  dam,  and  the  principle 
has  been  applied  by  this  court  alike  to  ob- 
structions to  the  natural  flow  of  surface  wa- 
ters and  natural  water  courses.  Oillham  ▼. 
Madison  County  Railroad  Co.,  49  111.  484,  95 
Am.  Dec.  627;  Gormley  v.  Sanford,  52  111. 
168;  Ohio  &  Mississippi  Railway  Co.  v. 
Webb.  142  111.  404,  32  N.  E.  627;  Rock  Is- 
land ft  Peoria  Railway  Go.  v.  Krapp,  173 
IlL  210,  50  N.  E.  6C3:    Pinkstaff  T.  Steffy, 


216  III.  406,  75  N.  E.  1C3.  In  Glllham  ▼. 
Madison  County  Railroad  Co.  the  doctrine 
of  the  civil  law  by  which  the  owner  of  lower 
ground  has  no  right  to  erect  embankments 
whereby  the  natural  flow  of  the  water  from 
the  upper  ground  shall  be  stopped  was  adopt- 
ed ;  and  In  Gormley  v.  Sanford  it  was  held 
that  there  was  no  difference  in  principle 
whether  the  water  comes  from  the  clouds 
above  or  has  fallen  upon  remote  hills  and 
comes  thence  in  a  running  stream.  The 
court  said  (page  162  of  62  111.):  "The  cases 
asserting  a  different  rule  for  surface  waters 
and  nmning  streams  furnish  no  satisfactory 
reason  for  the  distinction.  •  •  •  The 
right  of  the  owner  of  the  superior  heritage  to 
drainage  is  based  simply  on  the  principle 
that  nature  has  ordained  such  drainage,  and 
It  is  but  plain  and  natural  Justice  that  the 
individual  ownership  arising  from  social 
laws  should  be  held  in  accordance  with  pre- 
existing laws  and  arrangements  of  nature. 
As  water  must  flow,  and  some  rule  in  re- 
gard to  it  must  be  established  where  land  is 
held  under  the  artificial  titles  created  by 
human  law,  there  can  clearly  be  no  other 
rule  at  once  so  equitable  and  so  easy  of  ap- 
plication as  that  which  enforces  natural 
laws."  Again,  In  Pinkstaff  v.  SteSy,  it  was 
considered  that  there  could  be  no  difference 
whether  the  water  that  submerged  the  land 
of  Steffy  came  from  the  hills  above  the  land 
or  from  the  overflow  of  the  stream  along  the 
same. 

Under  the  rule  of  the  civil  law  adopted 
by  this  court,  the  right  of  drainage  is  gov- 
erned by  the  law  of  nature,  and  the  lower 
proprietor  cannot  do  anything  to  prevent  the 
natural  flow  of  surface  water  and  cast  It 
back  upon  the  land  above  (30  Am.  &  Eng. 
Ency.  of  Law  [2d  Ed.]  326) ;  and  this  court 
recognizes  no  distinction  between  Surface 
waters  and  those  flowing  in  a  natural  water 
course.  In  Burwell  v.  Hobson,  12  Gratt. 
(Va.)  322,  65  Am.  Dec.  247,  It  was  contended 
that  a  riparian  proprietor  may  lawfully  pro- 
tect his  property  from  floods  by  erecting  a 
dike  or  other  obstruction  on  his  own  land, 
though  Its  necessary  effect  may  be  to  turn 
the  superabundant  water  on  the  land  of  bis 
neighbor,  but  the  court  said:  "Such  a  dis- 
tinction between  the  ordinary  and  extraordi- 
nary flow  of  a  stream  is  not  laid  down  or 
recognized  by  any  elementary  writer  nor  In 
any  adjudged  case,  so  far  as  I  have  seen. 
The  utmost  extent  to  which  the  authorities 
seem  to  go  in  that  direction  is  that  a  ri- 
parian proprietor  may  erect  any  work  In  or- 
der to  prevent  his  land  being  overflowed  by 
any  change  of  the  natural  state  of  the  stream 
and  to  prevent  its  old  course  from  being  al- 
tered (Angell  on  Water  Courses,  8  333),  but 
be  has  no  right,  for  his  greater  convenience 
and  benefit,  to  bnlld  anything  which  In  times 
of  ordinary  flood  will  throw  the  water  on 
the  grounds  of  another  proprietor  so  as  to 
overflow  and  Injure  them." 

The  question  in  this  case  Is  whether  an  ag- 
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gregatlon  of  landowners  can,  by  voluntari- 
ly accepting  the  privileges  conferred  by  the 
levee  act  and  organizing  a  drainage  dis- 
trict, erect  a  levee  which  obstructs  the  natu- 
ral flow  of  water  and  Injnres  the  land  of 
another  and  the  district  incur  no  liability. 
It  iB  contended  that  there  Is  no  such  liability 
because  the  drainage  district  is  an  invol- 
untary quasi  public  corporation,  -which  Is 
neither  liable  for  Its  own  torts  or  the  wrongs 
or  negligence  of  its  officers.  It  is  first  to 
be  obserred  that  In  this  case  It  is  not  nec- 
essary to  the  maintenance  of  the  action  that 
the  corporation  or  Its  officers  should  have 
been  guilty  of  either  wrong  or  negligence. 
The  first  and  third  counts  aver  that  the 
scheme  of  the  improvement  as  fixed  by  the 
decree  of  l^e  county  court  included  the  con- 
struction of  the  levee,  which  was  erected  in 
accordance  with  said  decree.  Under  those 
counts  the  damage  resulted,  not  from  neg- 
ligence or  improper  construction,  but  from 
the  adoption  of  the  plan  of  drainage  to 
benefit  the  lands  within  the  district;  and 
in  Stout  V.  McAdams,  supra,  which  was  an 
action  on  the  case.  It  was  held  that,  although 
the  act  of  one  person  may  be  in  itself  law- 
ful, yet,  if  In  its  consequences  it  necessarily 
damages  the  property  of  another,  the  party 
occasioning  the  damage  is  liable  to  make 
reparation  commensurate  to  the  injury  he 
has  caused.  The  defendant  has  power  to 
exercise  the  right  of  eminent  domain  and 
to  have  the  damage  to  lands  occasioned  by 
the  construction  of  its  works  determined. 
Lands  takei^  or  damaged  by  a  drainage  dis- 
trict for  Its  purposes  are  taken  or  damaged 
for  a  public  use,  and  compensation  must  be 
made  therefor.  Wabash  Railroad  Co.  v.  Coon 
Run  Drainage  &  lievee  District,  194  III.  810, 
62  N.  E.  679;  Juvlnall  v.  Jamesburg  Drain- 
age District,  2W  111.  106,  68  N.  E.  440.  If 
a  drainage  district  actually  takes  land,  com- 
pensation must  be  made  before  the  land  Is 
appropriated,  and.  If  the  district  concedes 
that  damage  will  result  to  lands,  such  dam- 
ages may  be  assessed  under  the  law  of  emi- 
nent domain;  but  if  the  district  does  not 
concede,  in  the  first  instance,  that  damage 
will  result,  an  action  on  the  case  Is  an  ap- 
propriate remedy  to  determine  the  question 
whether  lands  will  be  damaged  and  to  recov- 
er the  damages.  Under  the  Constitution  pri- 
vate property  cannot  be  taken  or  damaged 
for  a  public  use  without  just  compensation, 
and  this  gives  a  right  of  action.  The  demur- 
rer admits  that  plalntifTs'  lands  have  been 
damaged  for  a  public  use,  and  that  the  dam- 
age has  not  been  ascertained  or  paid. 

On  the  proposition  that  the  defendant  Is 
an  involuntary  quasi  public  corporation,  and 
for  that  reason  not  Uable  to  respond  in  dam- 
ages for  any  of  its  acts,  the  case  of  Elmore 
V.  Drainage  Com'rs,  186  111.  269,  25  N.  E. 
1010,  25  Am.  St  Rep.  868,  Is  relied  upon. 
Tbat  was  a  suit  by  an  owner  of  lands  In- 
cluded In  the  district  who  had  been  assessed 
for  draining  his  lands,  and  after  the  pay- 


ment of  his  assessment  the  district,  without 
his  knowledge  or  consent,  enlarged  the  boun- 
daries and  discharged  so  much  water  Into 
the  ditches  on  his  land  that  the  ditches 
would  not  carry  it,  and  also  did  the  work 
so  carelessly  and  negligently  as  to  overflow 
and  submerge  his  lands.  There  was  a  Judg- 
ment against  -the  plalntifC  on  a  general  de- 
murrer, and  the  charge  of  the  declaration 
was  negligence  In  the  construction  of  the 
drains  and  In  connecting  the  drains  and  ditch- 
es of  the  added  territory  with  the  drains  on 
plaintlfTs  lands  without  enlarging  such 
drains  sufficiently  to  carry  oft  the  Increased 
volume  of  water.  The  substantial  grounds 
of  the  decision  were  that  it  would  be  pre- 
sumed that  the  plaintiff  was  fully  compm- 
sated  in  the  original  assessment  for  his  lands 
taken  for  the  ditch  and  all  damages  conse- 
quent upon  Its  construction  for  the  original 
purpose ;  that.  If  by  the  enlargement  of  the 
district  an  additional  burden  of  water  was 
cast  on  his  lands,  the  consequent  damages 
should  have  been  assessed  by  a  Jury  and 
paid  by  the  district  but  tbat  the  damages 
claimed  In  the  declaration  were  either  caused 
by  the  wrongful  act  of  the  commissioners  In 
discharging  the  new  and  additional  waters 
uxx>n  the  plaintUTs  premises  or  occasioned 
by  negligence  or  misconduct  on  their  part  for 
which  the  remedy  must  be  against  them  per- 
sonally. Under  that  decision  the  landowner 
was  not  bound  1;o  suffer  the  Injury,  but 
could  have  enjoined  the  district  until  his 
damages  on  account  of  the  additional  burden 
of  water  had  been  assessed  and  paid.  The 
court  held  that  the  drainage  district  was 
not  a  private  corporation,  formed  by  vol- 
untary agreement  for  private  purposes, 
which  was  undoubtedly  correct.  It  was  also 
said  that  while  drainage  districts  had  been 
classed  as  municipal  corporations  in  Cont- 
mlsaioners  of  Havana  TP-  ▼•  Kelsey,  120  III. 
482,  11  N.  E.  256,  and  other  cases,  there 
were  substantial  grrounds  of  distinction,  and 
that  they  were  to  be  regarded  as  mere  pub- 
lic Involuntary  quasi  corporations,  and  there- 
fore not  liable  to  respond  In  damages  to  an 
Individual  injured  by  the  negligent  or  wrong- 
ful act  of  their  officers,  agents,  or  servants. 
That  doctrine  was  repeated  In  Heffner  ▼. 
Cass  and  Morgan  Counties,  193  111.  439,  62 
N.  E.  201,  58  L.  R.  A.  853,  but  It  Is  quite 
evident  that  It  needs  some  revision  or  limi- 
tation. The  ground  of  distinction  between 
corporations  which  are  liable  for  the  negli- 
gent or  wrongful  act  of  their  agents  or  serv- 
ants and  those  which  are  not  is  that  public 
involuntary  quasi  corporations  are  mere  po- 
litical or  dvll  divisions  of  the  state  created 
by  general  laws  to  aid  In  the  general  ad- 
ministration of  the  government  and  are  not 
so  liable,  while  those  which  are  liable  hare 
privileges  conferred  upon  them  at  their  re- 
quest, which  are  a  consideration  for  the  du- 
ties Imposed  upon  them.  Kinnare  v.  City 
of  Chicago,  171  ni.  332,  49  N.  E.  536.  Nei- 
ther the  state  nor  any  part  of  it  is  divided 


Digitized  by 


v^oogle 


166 


86  NORTHEASTERN  REPORTER. 


OIL 


by  the  Legislature  Into  drainage  districts, 
nor  do  they  have  public  duties  thrust  upon 
them  without  their  consent.  The  organiza- 
tion of  a  drainage  district  is  for  the  sole 
and  exclusive  benefit  of  the  territory  within 
ttie  district  (Commissioners  of  Union  Drain- 
age District  ▼.  Highway  Com'rs,  220  111.  176, 
77  N.  B.  71),  and  the  lands  within  the  dis- 
trict are  assessed  to  pay  the  whole  costs 
on  the  theory  that  they  alone  are  benefited. 
A  drainage  district  can  only  be  organized 
upon  the  petition  of  a  majority  of  the  own- 
ers of  lands  within  the  proposed  district 
who  shall  have  arrived  at  lawful  age  and 
who  represent  one-third  of  the  area  of  the 
lands  to  be  reclaimed  or  benefited,  and  the 
organization  is  not  different,  in  principle, 
from  the  organization  of  cities,  villages,  or 
towns  under  a  general  law,  on  a  petition  of 
a  certain  proportion  of  the  legal  voters  with- 
in the  territory.  It  is  correct  to  say  that  a 
drainage  district  Is  a  quasi  corporation  if 
the  act  under  which  it  is  organized  does  not 
make  it  a  corporation  in  fact,  but  It  is  not 
created  for  political  purposes  or  for  the  ad- 
ministration of  civil  government  Undoubt- 
edly a  drainage  district  Is  not  liable  for  the 
unauthorized  acts  of  its  commissioners  for 
which  they  are  personally  liable,  but  the 
district  Is  clothed  with  the  power  of  emi- 
nent domain  for  the  purposes  of  its  organiza- 
tion, and  is  prohibited  by  the  Constitution 
from  taking  or  damaging  lands  without  mak- 
ing compensation  therefor.  If  no  means  were 
furnished  with  which  to  pay  such  damages, 
that  fact  would  furnish  no  authority  for 
causing  such  damage,  and  the  obvious  re- 
sult would  be  that  acts  causing  damage  to 
others  could  not  be  performed  at  all.  That 
is  not  the  case,  however,  as  to  this  district 
Section  2  of  the  act  under  which  the  defend- 
ant is  organized  provides  that  lands  em- 
braced In  drainage  districts  organized  un- 
der It  shall  be  liable  for  any  and  all  dam- 
ages which  may  be  sustained  by  any  lands 
lying  above  such  drainage  district  by  the 
construction  of  any  levee,  ditch,  or  drain 
In  such  district  under  the  act  The  statute 
declares  the  liability  and  the  law  contem- 
plates that  it  shall  be  enforced  by  an  assess- 
ment upon  the  lands.  No  other  kind  of  ac- 
tion could  be  brought  to  charge  the  lands 
In  the  district  with  the  damages  to  plain- 
tiffs' lands  than  the  one  adopted  here,  and, 
if  damages  should  be  recovered,  they  are  to 
be  collected  by  assessment  against  the  lands. 
But  It  Is  further  contended  that  the  de- 
fendant is  not  liable  because  the  injury  re- 
sulted from  the  exercise  of  the  police  .pow- 
er of  the  state  through  the  district  as  a 
mere  governmental  agency.  The  removal  of 
large  bodies  of  stagnant  water  which  pro- 
duce malaria  and  breed  disease  is  conducive 
to  the  health  and  welfare  of  the  public,  and 
such  removal  is  within  the  police  power  of 


the  state  (Qreen  v.  Swift  47  Cal.  536),  and 
there  have  been  cases  where  the  drainage 
of  lands  for  that  purpose  was  referred  to  the 
police  power  residing  In  the  state.  The  ba- 
sis for  the  law  under  which  the  defendant 
is  organized,  however,  is  found  in  section 
31  of  article  4  of  the  Constitution,  which 
provides  that  "the  General  Assembly  may 
pass  lawB  permitting  the  owners  of  lands 
to  construct  drains,  .ditches  and  levees  for 
agricultural,  sanitary  or  mining  purposes, 
across  the  lapds  of  others,  and  provide  for 
the  organization  of  drainage  districts  and 
vest  the  corporate  authorities  thereof  with 
power  to  construct  and  maintain  levees, 
drains  and  ditches,  and  to  keep  in  repair  all 
drains,  ditches,  and  levees  heretofore  con- 
structed under  the  laws  of  this  state,  by 
special  assessments  upon  the  property  bene- 
fited thereby."  The  act  under  which  the 
defendant  Is  organized  provides  for  drain- 
age for  agricultural  or  sanitary  or  mining 
purposes,  to  be  maintained  by  special  assess- 
ment upon  the  property  benefited  thereby. 
If  the  county  court  finds  that  the  proposed 
drains,  dltcb,  or  ditches,  levee,  or  other 
works  Is  or  are  necessary  or  will  be  tiseful 
for  the  drainage  of  the  lands  proposed  to 
be  drained  thereby  for  either  agricultural 
or  sanitary  or  mining  purposes,  the  district 
is  to  be  organized.  It  is  not  contended  that 
any  other  than  sanitary  purposes  come  with- 
in the  undefined  limits  of  the  police  power, 
and  districts  formed  under  the  act  are  not 
necessarily  organized  as  a  police  regulation 
to  drain  lands  which  would  t>e  a  menace  to 
public  health  or  a  breeder  of  malaria  and 
disease.  So  far  m  appears,  this  district, 
with  its  scheme  for  a  levee,  was  organized 
for  the  purpose  of  Improving  the  lands  with- 
in the  district  for  agricultural  purposes, 
which  Is  not  an  exercise  of  the  police  pow- 
er, and  It  was  organized  upon  the  petition 
of  a  majority  of  the  owners  of  lauds  in  the 
belief  that  they  would  be  benefited  by  the 
organization.  To  deny  to  the  plaintiffs  a 
recovery  of  the  damages  which  they  have 
suffered  by  the  effort  of  the  owners  of  lands 
within  the  district  to  benefit  themselves 
would  be  against  natural  right  and  every 
sentiment  of  Justice,  and  we  find  no  sufiBcient 
reason  for  exempting  the  district  from  lia- 
bility, whether  the  levee  Is  regarded  as  a 
wrongful  obstruction  to  the  waters  of  the 
river  or  as  a  lawful  one  under  the  decree 
of  the  county  court. 

The  circuit  court  erred  In  sustaining  the 
demurrer  and  the  Appellate  Court  erred  in 
affirming  the  Judgment  The  Judgments  of 
the  Appellate  Court  and  circuit  court  are 
reversed  and  the  cause  Is  remanded  to  the 
circuit  court  with  directions  to  overrule  the 
demurrer. 

Reversed  and  remanded,  with  directions. 
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PEOPLE  ex  rel.   BIGGS  y.   SMITH. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

PATTFBBS   (§   5*)— OVEBSZEB  OT  THE  POOB— AP- 
POINTMENT AND  TENUBE  of  OFFICEBS. 

Hnrd's  Rev.  St.  1905,  c  107,  |  18,  makes 
Ruperrisore  in  counties  under  township  organ- 
ization ex  oiBcio  overseers  of  the  poor,  but  pro- 
vides that  in  counties  of  4,000  intiabitants,  upon 
the  supervisor's  request,  the  county  board  may 
appoint  an  overseer  of  the  poor  and  fix  his  term 
of  office,  which  shall  not  exceed  the  term  of  the 
board.  A  supervisor  of  a  township  in  a  county 
of  more  than  4,000  inhabitants  requested  the 
county  board  to  relieve  him  of  the  duties  of 
overseer  of  the  poor  "for  his  term,"  whereupon 
the  board  appointed  an  overseer  for  the  ensuing 
year,  who  acted  until  the  board  making  the  ap- 
pointment was  succeeded  by  a  new  boai'd.  On 
the  organization  of  the  new  board,  the  super- 
visor stated  that  he  would  perform  the  duties  of 
his  office  as  ex  officio  overseer  of  the  poor  for 
the  ensuing  year,  but  the  board  nevertheless 
appointed  an  overseer.  Held,  that  the  new 
board  could  not  appoint  an  overseer  of  the  poor 
upon  the  request  made  to  the  old  board. 

[EJd.  Note.— For  other  cases,  see  Paupers,  Dec. 
Ihg.  S  5.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Sanga- 
mon County;   R.  B.  Shirley,  Judge. 

Information  in  the  nature  of  quo  warranto 
by  the  people,  on  the  relation  of  H.  H.  Biggs, 
to  test  the  title  of  R.  P.  Smith  to  the  office 
of  township  overseer  of  the  poor.  From  a 
judgment  of  the  Appellate  Court  affirming  a 
Judgment  of  the  circuit  court  for  Smith,  re- 
lator appeals.    Affirmed. 

Appellee,  B.  P.  Smith,  was  at  the  regular 
election  In  April,  1906,  elected  supervisor  of 
Capitol  township,  Sangamon  county,  for  the 
term  of  two  years.  By  virtue  of  his  office  of 
supervisor,  the  statute  made  him  overseer  of 
the  poor  of  Capitol  township.  By  section 
18,  c  107,  Hurd's  Rev.  St.  1905,  it  is  provid- 
ed that  In  counties  under  township  organiza- 
tion supervisors  shall  be  ex  officio  overseers 
of  the  poor  in  their  respective  towns,  and 
that  in  townships  containing  4,000  inhabit- 
ants or  more,  upon  the  written  request  of 
the  supervisor,  "the  county  board  may  ap- 
point an  overseer  who  is  a  resident  of  such 
town,  fix  his  compensation  and  term  of  Of- 
fice, which  shall  not  exceed  the  term  of  said 
board."  Capitol  township.  In  Sangamon 
county,  contains  more  than  4,000  Inhabitants, 
and  after  his  election  in  1906  appellee  sent 
to  the  board  of  supervisors  the  following 
communication:  "Springfield,  111.,  April  10, 
190S.  To  the  Honorable  Board  of  Super- 
visors of  Sangamon  County:  The  undersign- 
ed supervisor  of  the  township  of  Capitol,  In 
said  county,  would  respectfully  request  this 
honorable  body  to  relieve  him  of  the  duties 
of  overseer  of  the  poor  of  Capitol  township 
for  his  term.  R.  P.  Smith,  Supervisor  at 
Large,  Capitol  Township."  Thereupon  the 
board  of  supervisors  appointed  an  overseer 
of  the  poor  for  the  ensuing  year  and  fixed 
bis  compensation.    Said  appointee  gave  bond 


and  entered  upon  the  duties  of  his  position, 
and  continued  to  discharge  said  duties  until 
the  board  making  the  appointment  was  suc- 
ceeded by  the  new  board,  which  was  organiz- 
ed on  the  9th  day  of  April,  1907.  Immediate- 
ly upon  the  organization  of  the  board  of 
supervisors  in  1907,  the  appellee  presented  to 
the  board  a  communication,  in  which  he  stat- 
ed that  he  would  perform  the  duties  of  his 
office  as  ex  officio  overseer  of  the  poor  for 
Capitol  township  during  the  ensuing  year. 
The  board  of  supervisors,  however,  on  the 
15th  of  April,  1907,  appointed  relator  over- 
seer of  the  poor  of  said  Capitol  township  for 
the  ensuing  year  at  a  salary  of  $100  per 
month.  Relator  gave  the  bond  required  by 
the  board,  which  was  approved,  and  demand- 
ed of  appellee  the  books  and  papers  belong- 
ing to  the  position  of  overseer  of  the  poor. 
Appellee  refused  to  deliver  them  to  him,  and 
thereupon  an  information  in  the  nature  of 
quo  warranto  was  filed  In  this  case  by  ap- 
pellant, in  which  It  was  charged  that  relator 
was  the  lawful  overseer  of  the  poor  of  said 
Capitol  township,  but  that  appellee  had  un- 
lawfully usurped  and  intruded  into  and 
holds  said  office  of  overseer  without  any 
warrant  or  right  whatever.  The  Informa- 
tion contained  the  usual  prayer  that  the  ap- 
pellee be  required  to  show  by  what  authority 
he  claimed  to  be  overseer  of  the  poor  of 
Capitol  township.  Appellee  filed  a  plea  set- 
ting up  his  election  and  qualification  as  su- 
pervisor in  1906;  the  communication  ad- 
dressed to  the  board  that  year  by  him,  ask- 
ing to  be  relieved  of  the  duties  of  overseer 
of  the  poor;  the  appointment  of  an  over- 
seer by  the  board  for  that  year;  also  the 
communication  addressed  by  him  to  the  new 
board  upon  its  organization  in  1907,  stating 
that  he  would  perform  the  duties  of  over- 
seer of  the  poor,  and  alleging  that  he  did 
thereupon  enter  upon  the  discharge  of  said 
duties  and  has  so  continued  since  that  time. 
A  demurrer  was  filed  by  appellant  to  this 
plea,  but  was  overruled,  and,  appellant  elect- 
ing to  stand  by  the  demurrer.  Judgment  for 
appellee  was  entered  and  the  costs  taxed 
against  the  relator.  That  Judgment  has  been 
affirmed  by  the  Appellate  Court,  and  the  case 
Is  brought  to  this  court  by  appeal  from  said 
Appellate  Court 

F.  L.  Hatch,  State's  Atty.  (B.  S.  Smith,  of 
counsel),  for  appellant.  Albert  Saleenstein 
and  Edmund  Burke,  for  appellee. 

FARMER,  J.  (after  Stating  the  facta  as 
above).  Appellant's  contention  is  that,  when 
appellee  requested  the  board  of  supervisors  to 
relieve  him  of  the  duties  of  overseer  of  the 
poor  "for  his  term,"  it  amounted  to  a  res- 
ignation or  relinqnislunent  of  the  duties  of 
overseer  of  the  poor  for  the  full  term  of  his 
office  as  supervisor,  and  that  he  could  not 
again  assume  those  duties  during  his  term. 
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and  that  the  appointment  of  relator  as  over- 
seer of  the  poor  by  the  new  board  was  valid*. 
Appellee  contends  that  he  could  not  resign 
as  overseer  of  the  poor  without  resigning 
the  office  of  supervisor,  but  could  only  re- 
quest the  board  to  relieve  him  of  those  du-- 
ties  by  appointing  some  person  to  perform 
them,  that  such  appointment  could  only  be 
made  for  a  period  not  to  exceed  one  year, 
and  that  upon  the  expiration  of  the  term  for 
which  said  appointment  was  made  the  dur 
ties  of  the  supervisor  as  overseer  of  the 
poor  again  devolved  upon  him.  It  is  not  dis- 
puted that  the  term  of  the  board  to  which 
appellee  made  his  request  expired  upon  the 
organization  of  the  board  of  supervisors  in 
1907,  .and  that  the  term  of  the  overseer  ap- 
pointed by  the  old  board  also  expired  at  that 
time.  It  then  remains  to  be  determined 
whether  the  new  board  could  appoint  an 
overseer  of  the  poor  upon  the  request  made 
to  the  old  board. 

When  appellee  was  elected  and  qualified 
as  supervisor,  he  became  overseer  of  the 
poor  by  virtue  of  his  election  and  qualifica- 
tion to  that  office.  Overseer  of  the  poor  is 
not  an  office,  but  the  duty  of  ct^rlng  for  the 
poor  is  by  law  made  one  of  the  duties  to  be 
performed  by  the  supervisor  by  virtue  of  his 
office  as  such  supervisor.  The  statute  pro- 
viding for  the  relief  of  a  supervisor,  at  his 
request,  from  the  duties  of  overseer  of  the 
poor,  does  not  contemplate  a  resignation  of 
an  office,  but  simply  relief  from  certain  du- 
ties. The  offlc?,  to  which  the  duties  of  over- 
seer of  the  poor  attaches  is  that  of  super- 
visor, and  the,  only  duty  of  that  office  that 
tlie  Incumbent  may  be  relieved  of,  upon  his 
request,  is  that  of  overseer  of  the  poor.  Ask- 
ing to  be  relieved  of  those  duties  Is  not  a  res- 
ignation of  any  office.  The  authorities  cited 
by  counsel  upon  the  subject  of  the  resigna- 
tion of  an  office  are  not  applicable  here.  A 
supervisor  could  not  resign  as  overseer  of 
the-  poor  without  resigning  bis  office  as  su- 
pervisor. All  he  could  IfiwfuIIy  do  while 
holding  the  office  of  supervisor  was  to  re- 
quest the  county  board  to  relieve  him  from 
the  duties  of  overseer  of  the  poor  for  such 
time  as  the  board  had  authority  to  relieve 
him.  That  is  what  he  did.  While  it  la 
true  that  in  doing  so  be  used  the  words  "for 
his  term,"  this  meant  no  more  than  that  he 
did  not  care  to  discharge  the  duties  of  over- 
seer of  the  poor  during  bis  term  of  office, 
and  that  he  desired  to  be  relieved  of  those 
duties  for  such  a  period  of  time  as  that 
board  might  lawfully  relieve  Mm.  The 
board  appointed  a  person  to  perform  those 
duties  for  a  period  of  one  year.  They  could 
not  appoint  for  a  longer  time.  When  this 
period  expired,  as  It  did  in  this  case  by  the 
organization  of  the  new  board,  the  duties  of 
overseer  of  the  poor  again  devolved  upon 
appellee,  whose  duty  it  was  then  to  perform 
them  or  by  request  in  writing  ask  the  new 


board  to  relieve  him  of  them.  The  request 
to  the  old  board  was  not  a  request  to  tlie 
new  board,  and  the  new  board  in  this  ease 
could  not  act  upon  the  request  made  to  the 
old  board;  and  whether  or  not  appellee  no- 
tified the  new  board  of  his  determination  to 
resume  the  duties  imposed  upon  him  by  law 
as  overseer  of  the  poor  those  duties  devolv- 
ed upon  him  immediately  upon  the  expira- 
tion of  the  term  of  the  person  appointed  by 
the  old  board,  and  continued  as  a  duty  to  be 
performed  by  him  so  long  as  be  held  the 
office  of  supervisor,  or  until  he  proceeded,  in 
accordance  with  the  statute  and  requested 
the  new  board  to  relieve  him  of  those  duties 
and  they  complied  with  his  request  No  re- 
quest was  made  to  the  new  board  that  ap- 
pointed relator  for  such  relief,  and  Its  ac- 
tion in  appointing  him  was  without  authority 
of  law,  and  void.  The  trial  court  therefore 
did  not  err  in  overruling  the  demurrer  to 
appellant's  plea. 

The  Judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Judgment  affirmed. 


ma  ni.  49) 
RACKBMANN  et  al.  ▼.  TILTON  et  A 
(Supreme  Court  of  Illinois.    Oct.  20,  1908.) 
L  WiLM    (8    614*)  —  CONSTBUCTIoif  —  Tksta- 

hentabt  Tbusts. 

Testator's  tcIII  Indicated  an  intention  to  dii- 
tribute  his  entire  estate  to  five  of  bis  children 
equally.  By  paragraphs  3  and  4  he  gave  to  bis 
sons  Q.  &  C.  each  one-fifth,  and  by  paragraph 
5  one-fifth  was  bequeathed  In  trust  for  his 
daugtiter  E.,  remainder  to  three  of  her  children 
on  their  attaining  25  years  of  age.  He  then,  by 
paragraphs  7  and  8,  identical  in  form,  bequeath- 
ed one-fifth  of  his  estate  in  trust  for  each  of 
his  sons  F.  and  W.  The  trustee  as  to  these 
shares  was  directed  to  pay  over  such  sums  aa 
he  might  deem  expedient  to  the  beneficiaries; 
they  l^ing  anthorized  to  dispose  of  the  remain- 
der of  their  shares  in  the  family  by  will.  The 
clauses  also  declared  that  if,  on  the  death  of  the 
beneficiary,  the  shares  had  not  been  paid  over 
to  him,  or  if  he  should  not  have  disposed  there- 
of by  will,  the  remainder  should  be  divided  among 
testator's  children  named  in  the  third,  fourth, 
and  fifth  clauses  and  the  survivor  of  the  two 
provided  for  in  the  seventh  and  eighth  clauses, 
"mbiect  to  the  same  tmtrts  and  provisos  on 
which  they  respectively  received  their  portions 
of  the  estate,"  Held,  that  on  the  death  of  F. 
without  having  exercised  the  power  of  appoint- 
ment, and  tjefore  his  estate  had  been  delivered 
to  him  by  the  trustee,  W.  took  a  life  estate  in 
one-fourth  of  the  projierty  devis«>d  in  trust  for 
F.,  subject  to  the  provisions  of  the  eighth  clause 
of  the  will,  and  that,  on  W.'s  death,  the  fee  in 
such  Interest  was  distributable,  not  to  his  heirs, 
but  to  the  heirs  and  devisees  of  the  children 
mentioned  in  such  other  clauses,  and  this  though 
such  construction  operated  to  create  an  intestacy 
i  as  to  an  infinitesimal  part  of  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  614.*) 

2.  Wills  ($  449*)— PBEstJitPTiow  Abainst  Ih- 
TESTACT— Rebuttal. 

Where  the  portion  as  to  which  testator  died 
Intestate  under  a  ijarticular  construction  of  his 
will  is  so  small  that  it  has  no  visible  form  nor 
appreciable  value,  the  presumption  that  he  did 
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not  intend  to  die  intestate,  and  that  snch  con- 
strnction  was  therefore  inconsistent  with  testa- 
tor's intent,  might  be  rebutted  br  slight  circum- 
Vtances. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  (  965;  Dec.  Dig.  {  449.*] 
8.  Judgment  (8  713*)— Constbuotioh  of  Wnx 

— Conclusiveness. 

Where  the  qnestion  as  to  the  extent  of  the 
interest  of  two  devisees  in  the  remainder  created 
by  a  particular  clause  of  the  will  did  not  arise, 
and  was  neither  presented  nor  considered  in  a 
prior  action  to  constiue  the  will,  an  evident  In- 
aocntaCT  in  the  decree  rendered  in  that  action  as 
to  the  fnt(;rest  of  one  of  snch  devisees  was  not 
controlling  in  a  subsequent  proceeding  in  which 
snch  devisee,  who  was  alone  affected  by  the 
former  inaccurate  proviMon,  consented  to  a: 
modification  thereof. 

rB<d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  »  1234-1241 ;  Dec.  Dig.  I  713.»] 

4.  Trusts  (S  271%*)- Tbubtees- Powias— 

Pabtition. 

A  trastee  under  a  will  may  not  partition 
tbe  tmst  property  to  each, of  the  owners  with- 
out the  control  of  some  court 

[Bd.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  271%.*] 
5w  Trusts  (8  271%*)— Trust  Property— Pbo- 

CEEDINOS  BT  TRUSTEE. 

On  the  termination  of  a  trost.  the  tmstee 
may  invoke  the  jurisdiction  of  equitjr  to  parti- 
tion Ote  property  among  the  beneficial  owners. 

[E!d.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dtg.  8  271%.*] 
•.  Partition  (§  95*)— Fobm  or  Dscbee- Find- 

jNOs  OF  Fact. 

A  partition  decree,  finding  that  certain  of 
the  parties  to  the  suit  are  owners  of  the  real 
estate  in  controversj^,  fixing  the  interest  of  each, 
and  decreeing  partition  accordingly,  was  not  de- 
fective because  without  general  findings  of  fact 

[£d.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  88  300-316 ;  Dec.  Dig.  8  95.*] 

7.  Pabtition  (8  114*)- Proceedings  bt  Tbus- 
TiE— Allowance  fob  Attorney's  Services. 
Where  a  testamentary  trustee,  on  the  ter- 
mination of  the  trust,  properij^  instituted  suit 
for  partition  of  the  property  which  was  of  great 
valne,  and  the  trustee's  solicitors  correctly  set 
ont  the  interest  of  the  parties  under  the  will, 
an  allowance  of  $1,500  for  their  services  was 
proper. 

[lid.  Note.— For  other  cases,  see  Partition, 
Cant  Dig,  8  447 ;  Dec.  Dig.  8  114.*] 

&  Trusts  (8  317*)— Proceedings  by  Trubttm 
— Trustees'  Services— Allowance. 

Where  a  trustee  during  the  carrying  ont  of 
the  trust  deducted  current  and  usual  percentages 
for  his  services  and  in  a  snit  brought  by  him  for 
partition  would  have  little  or  nothing  to  do  ex- 
cept to  distribute  what  money  was  in  his  hands, 
in  case  the  property  was  divided  in  kind,  and, 
if  not,  the  distribution  would  be  made  by  a  mas. 
ter,  an  allowance  of  $3,000  for  his  services  in 
the  partition  suit  was  excessive,  and  ^ould  be 
reduced  to  $1,500.  ' 

[Bd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  88  444,  460;  Dec.  Dig.  8  817.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Lockwood  Honore,  Judge. 

Snit  by  Felix  Rackemann,  as  successor 
In  trust  under  the  will  of  Jobn  Hancock, 
deceased,  and  others,  against  Mary  Ellen 
TlltoD  and  others,  for  a  coustructlon  of  the 
will.  From  an  adverse  decree,  defendants 
appeal.    Affirmed. 


John  Hancock,  of  Boston,  ta  the  state  of 
Massachusetts,  died  April  1,  1859,  leaving  a 
last  win,  dated  April  1,  1857.  Francis  V. 
Balch  was  trustee  under  the  win  for  two  of 
the  legatees,  Franklin  and  Washington  Han- 
cock, and  upon  the  death  of  Franklin  filed 
a  bill  in  the  circuit  court  of  Cook  county 
for  partition  and  for  a  construction  of  clause 
7  of  the  will,  under  which  the  trust  estate 
had  been  held  for  Franklin.  The  cause  was 
heard  in  the  circuit  court  of  Co<*  county 
and  a  decree  rendered  that  the  president  and 
fellows  of  Harvard  College  bad  no  interest 
In  the  property  under  the  wUl  of  Charles 
LoweU  Hancock,  one  of  the  devisees  under 
the  will  of  John  Hancock,  who  died  testate 
after  the  death  of  his  father,  John  Hancock, 
and  before  the  death  of  Franklin.  From  that 
decree  Harvard  College  appealed  to  this 
court.  This  court  reversed  the  decree  of  the 
circuit  court  and  remanded  the  cause,  with 
directions  to  the  circuit  court  to  enter  a 
decree  in  accordance  with  the  opinion  then 
filed.  Harvard  College  v.  Balch,  171  111.  276, 
49  N.  E.  543.  After  the  canse  was  remand- 
ed to  the  circuit  court,  a  decree  was  entered 
in  accordance  with  the  directions  given  In 
our  former  opinion,  except  for  an  inaccuracy 
noted  in  the  opinion  which  follows  this  state- 
ment. The  property  involved  is  located  on 
South  Water  street  in  Chicago,  between  La 
Sane  street  and  Fifth  avenue,  and  was  at 
one  time  all  held  In  trust  for  Franklin  and 
Washington  Hancock.  The  property  was  pay- 
ing satisfactory  returns  in  the  way  of  rent- 
als, and  by  common  consent  of  the  parties 
interested  no  actual  division  thereof  was 
made,  although  a  decree  for  that  purpose 
had  been  entered  under  the  direction  of  this 
court  The  case  was  continued  from  time 
to  time  on  the  docket  of  the  circuit  court 
until  after  the  death  of  Washington  Han- 
cock, another  of  the  beneficiaries  under  the 
will,  which  occurred  August  27,  1904.  Balch 
died  in  1898,  and  Felix  Rackemann  was 
thereupon  substituted  as  trustee.  After  the 
death  of  Washington  Hancock  the  trustee, 
Rackemann,  filed  the  present  supplemental 
bill  for  partition  and  for  the  purpose  of  oh- 
tainlng  a  further  construction  of  the  will 
In  view  of  contingencies  and  complications 
that  bad  resulted  from  the  death  of  Wash- 
ington Hancock,  and  which,  it  was  thought, 
were  not  covered  by  the  opinion  of  this 
court,  or  the  decree  entered  in  pursuance 
thereof.  In  the  original  proceeding. 

John  Hancock  by  his  will  devised  and  be- 
queathed his  estate  to  five  of  bis  children, 
except  tliat  he  made  to  others  certain  specific 
bequests  not  necessary  to  be  here  consid- 
ered, and  which  will  accordingly  be  disre- 
garded by  us  in  this  case.  In  order  to  un- 
derstand the  precise  questions  now  presented. 
It  Is  necessary  to  consider  only  the  follow- 
ing portions  of  that  will,  to  wit: 

"(3)  I  give  and  bequeath  to  my  s<m  George 
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Hancock  one-fifth  part  of  my  estate,  deduct- 
ing from  bis  portion  whatever  may  be  due 
on  a  settlement  of  my  account 

"(4)  I  give  and  bequeath  to  my  son  Charles 
Lowell  Hancock  one-flfth  part  of  my  estate, 
deducting  trom  his  portion  whatever  may 
be  due  on  settlement  of  my  account. 

"(5)  I  give  and  bequeath  one-flfth  part  of 
my  estate  in  trust,  and  direct  the  Increase 
thereof  to  be  paid  over,  In  equal  quarterly 
payments,  to  my  daughter,  Elizabeth  Lowell 
Morlarty,  beyond  the  control  of  any  hus- 
band she  .may  have,  and  her  sole  receipt  for 
the  same  shall  be  sufficient  At  her  de- 
cease I  direct  so  mudi  of  the  said  Income 
as  may  be  sufficient,  to  be  appropriated  for 
the  support  and  education  of  the  children 
of  my  said  daughter,  to-wlt,  John  Hanoocic 
Morlarty,  Joseph  Moseley  Morlarty  and  Eliz- 
abeth Hancock  Morlarty,  till  each  child  shall 
arrive  at  the  age  of  twenty-flve  years,  when 
one-third  of  the  whole  principal  remaining 
in  trust  is  to  be  paid  each  child,  excepting 
Elizabeth  Lowell  Hancock  Moriarty,  whose 
share  is  to  be  secured  and  divided  as  herein- 
after mentioned.  If  any  one  of  the  said 
children  of  my  said  daughter  shall  die  before 
reaching  the  age  of  twenty-flve  years,  his  or 
her  share  shall  go  to  the  survivors  or  surviv- 
or equally,  to  be  paid  at  the  same  time  as  he 
or  she  receive  his  or  her  share.  Should  any 
child  of  my  said  daughter  marry  and  have 
Issue,  such  issue  shall  represent  the  parent, 
notwithstanding  the  parent  may  not  live  to 
the  age  of  twenty-flve  years.  It  Is  my  will 
that  the  income  of  the  share  of  Elizabeth 
Lowell  Hancock  Moriarty  shaii  be  secured  to 
her  in  equal  quarterly  payments,  beyond  the 
control  of  any  husband  she  may  have,  and  at 
her  death  the  principal  shall  be  divided 
among  her  children,  and  If  she  leaves  no  chil- 
dren, I  direct  It  to  be  divided  between  her 
brothers,  John  H.  Moriarty  and  Joseph  M. 
Moriarty,  equally,  or  their  children." 

"(7)  I  give  and  bequeath  one-flfth  part  of 
my  estate  to  a  trustee  upon  trust  to  invest 
the  same  and  appropriate  so  much  of  the  in- 
come thereof  as  he  in  his  discretion  shall 
think  needful  for  the  support  of  my  sou 
Franklin.  It  is  my  will  that  the  trustee  may 
pay  over  to  my  son  his  portion  of  my  estate 
at  such  time  and  in  such  sums  as  be  may 
deem  expedient,  desiring  him  to  consult  the 
interest  and  welfare  of  my  son,  and  that  my 
son,  In  case  his  portion  of  my  estate  is  not 
paid  to  him  as  aforesaid,  shall  have  power 
to  dispose  of  the  same  by  wili,  In  the  family. 
I  direct  that  at  the  decease  of  my  son,  If  bis 
portion  of  my  estate  should  not  have  been 
paid  over  to  him,  as  aforesaid,  or  if  he  should 
not  have  disposed  of  the  same  by  will,  the 
whole  sum  remaining  in  the  hands  of  the 
trustee  shall  be  divided  among  my  other  chil- 
dren, to-wlt  George,  Charles  Lowell,  Eliza- 
beth Lowell  and  Washington,  iu  the  same 
way,  subject  to  the  same  trusts  and  provisos, 
upon  which  they  respectively  receive  their 


portions  of  my  estate.  It  Is  my  will  tliat  my 
son  may  appoint  his  own  trustee. 

"(8)  I  give  and  bequeath  one-flfth  part 
of  my  estate  to  a  trustee,  upon  trust  to  In- 
vest the  same  and  appropriate  so  much  of 
the  income  thereof  as  he  in  his  discretion 
shall  think  needful  for  the  support  of  my 
son  Washington.  It  is  my  will  that  the 
trustee  may  pay  over  to  my  son  his  portion 
of  my  estate  at  such  time  and  in  such  sums 
as  be  may  deem  expedient,  desiring  him 
to  consult  the  interest  and  welfare  of  my 
son,  and  that  my  son,  in  case  his  portion 
of  my  estate  Is  not  paid  to  him  as  afore- 
said, shall  have  power  to  dispose  of  the 
same  by  wUl,  in  the  family.  I  direct  that 
at  the  decease  of  my  son,  if  bis  portion  of  my 
estate  should  not  have  been  paid  over  to  him, 
as  aforesaid,  or  if  he  should  not  have  dis- 
posed of  the  same  by  will,  the  whole  sum 
-remaining  In  the  hands  of  the  trustee  shall 
be  divided  among  my  other  children,  to- 
wlt  George  Charles  Lowell,  Elizabeth  Low- 
ell and  Franklin,  in  the  same  way,  subject 
to  the  same  trusts  and  provisos,  upon  which 
they  respectively  receive  their  portions  of 
my  estate.  It  Is  my  will  that  my  son  may 
appoint  his  own  trustee." 

It  will  be  observed  that  clauses  7  and  8 
are  identical  in  pbraseok>gy,  except  that 
In  8  Franklin's  name  appears  where  Wash- 
ington's name  appears  in  7,  and  Washing- 
ton's name  appears  in  8  where  Franklin's 
name  appears  in  7.  Franklin  and  Washing- 
ton each  died  without  any  part  of  the  prin- 
cipal of  the  fund  held  in  trust  having  been 
paid  to.  him,  and  without  exercising  the 
power  of  appointment  ^ven  by  the  will  of 
his  father.  All  the  other  children  of  John 
Hancock  mentioned  in  the  portion  of  the 
will  above  quoted  predeceased  Washington. 

When  this  case  was  here  on  the  former 
appeal,  the  primary  question  involved  was 
whether,  after  the  death  of  Franklin  Han- 
cock ^without  having  exercised  the  power 
of  appointment,  and  before  any  part  of  the 
principal  of  the  fund  had  been  distributed 
to  him  by  the  trustee,  the  other  four  chil- 
dren, named  in  the  portion  of  the  will  alx>ve 
set  out  took  a  vested  or  contingent  remain- 
der In  the  property  bequeathed  for  the  use 
of  Franklin  Hancock.  It  was  then  deter- 
mined that  the  remainder  was  vested,  and 
that  the  portion  of  that  property  that  vest- 
ed in  Charles  Lowell  Hancock  passed  to 
Harvard  College  under  the  residuary  clause 
of  the  will  of  Charles,  who  predeceased 
Franklin.  The  principal  question  involved 
in  the  present  litigation  Is:  Did  Washington 
Hancock  take  an  equitable  fee  in  the  one- 
fourth  of  that  portion  of  the  estate  In  the 
hands  of  the  trustee  for  Franklin  subject 
to  the  life  estate  of  the  latter,  or  did  he 
take  only  such  interest  with  such  rights 
and  powers  as  was  conferred  upon  him  by 
clause  8  regarding  the  property  by  that 
clause    bequeathed?      Upon    this    questioa 
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the  drcnit  conrt  bdfl  that  the  Interest  of 
Washington  Hancock  in  the  one-fifth  Inter- 
est held  by  the  trustee  for  Franklin  was 
subject  to  all  the  proTlslons  of  clause  8  of 
the  will,  and  that  it  stood  upon  the  same 
footing  as  the  property  bequeathed  to  Wash- 
ington, or  for  his  use,  by  that  clause.  A 
decree  awarding  partition  and  appointing 
commissioners  was  then  entered,  and  from 
that  decree  this  appeal  Is  prosecuted. 

The  value  of  the  real  estate  InYOlved  Is 
$200,000,  all  of  which  passes  under  clauses 
T  and  8  of  the  will,  being  that  portion  of 
the  estate  of  John  Hancock  originally  dlstrib- 
ated  nnder  those  clauses.  There  was  also 
In  the  hands  of  the  trustee  approximately 
$11,000,  arising  from  the  rents  of  the  prop- 
erty. The  decree  directs  him  to  distribute 
that  money  to  the  parties  In  proportion  to 
their  Interests  in  the  real  estate  as  fixed 
by  that  decree.  Appellants  Ellen  Tilton 
and  Delia  Ciegg  are  daughters  of  James 
Scott  Hancock,  a  son  of  John  Hancock  not 
named  in  the  portion  of  the  will  above  set 
out,  and,  their  father  having  died  prior  to 
the  death  of  Washington  Hancock,  they  in- 
herit from  their  uncle,  Washington  Hancock, 
a  portion  of  all  of  the  property  of  which 
he  was  seised  in  fee  at  the  time  of  his  death. 
Their  first  contention  Is  that,  upon  the  death 
of  Franklin  Hancock  before  the  principal 
of  the  fpnd  was  distributed  to  him  by  the 
trustee  and  without  exercising  the  power 
of  appointment,  under  the  will  of  his  father, 
the  one-fifth  devised  in  trust  for  him  under 
the  win  of  John  Hancock  passed  in  equal 
parts  to  his  four  surviving  brothers  and 
sisters,  or  to  the  representatives  of  such  of 
them  as  had  predeceased  Franklin;  that  the 
one-fourth  of  the  property  held  by  the  trus- 
tee for  Franklin  which  passed  to  Washing- 
ton vested  In  him  an  equitable  fee,  his  trus- 
tee holding  the  legal  title;  and  that  upon 
the  death  of  Washington  Hancock  intestate 
such  Interest  passed,  under  the  statute  of 
descent,  to  the  legal  heirs  of  Washington 
Hancock. 

It  is  not  necessary  to  set  out  In  detail  the 
Interest  that  each  party  would  receive  If 
appellants'  contentions  be  sustained.  Ap- 
pellants take  an  Interest  in  the  property 
Irrespective  of  the  decision  of  questions  here 
involved.  Their  interest  will,  however,  be  ma- 
terially increased  If  their  views  be  adopted. 

Albert  M.  Kales,  for  appellants.  Holt, 
Wheeler  &  Sidley,  Runnells,  Burry  &  Johns- 
t<nte,  and  Thomas  O.  Vent,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
atMTe).  The  Interest  which  Franklin  Han- 
cock took  in  the  estate  of  his  father  is  fixed 
by  clause  7  of  the  will.  The  Interest  which 
Washington  Hancock  took  In  the  vested  re- 
mainder created  by  that  clause  Is  determined 
by  the  referential  words  found  therein  and 
by  the  language  of  clause  8  of  the  will,  by 
which  the  primary  provision  for  Washington 


was  made.  By  that  referential  provision 
Washington  takes  the  one-fourth  of  the  one- 
fifth  devised  by  clause  7,  after  the  termina- 
tion of  Franklin's  life  estate,  in  the  same 
way,  subject  to  the  same  trusts  and  provisos 
upon  which  he  received  his  portion  (to  so  des- 
ignate it)  of  ttie  estate  of  John  Hancock. 
That  portion  last  mentioned  he  held  for  life 
with  a  power  of  appointment  by  will,  the 
legal  title  being  vested  In  a  trustee,  who  had 
authority  to  distribute  to  him  the  principal 
of  the  estate  if  he  saw  fit,  and  in  that  por- 
tion there  was  a'  vested  remainder  In  the 
other  four  children  named  in  the  portion  of 
the  will  set  out  In  the  foregoing  statement, 
which  might  be  defeated  by  a  distribution  of 
the  principal  to  Washington  or  by  the  ex- 
ercise of  the  power  of  appointment.  It  is 
entirely  apparent  that,  if  the  ordinary  sig- 
nificance be  attached  to  the  words  found  in 
the  referential  clause,  Washington,  subject 
to  his  brother's  life  estate,  would  take,  with 
reference  to  the  vested  remainder  created 
for  him  by  clause  7,  the  same  Interest,  right, 
and  power  as,  and  no  greater  interest,  right, 
or  power  than,  given  him  in  reference  to 
the  property  bequeathed  by  clause  8;  that 
after  the  death  of  Franklin  and  Washington, 
nothing  having  been  done  to  defeat  the  vested 
remainders  created  by  clauses  7  and  8,  the 
title  to  all  of  the  property  bequeathed  by 
those  sections  would  pass  to  the  legatees  nam- 
ed ha  clauses  3,  4,  and  5  of  the  will,  or,  in 
the  event  of  their  death,  to  those  who  repre- 
sent them,  and  this  was  the  view  adopted 
by  the  chancellor  and  embodied  In  his  de- 
cree. While  It  appears  clear,  upon  an  inspec- 
tion of  the  will  alone,  that  this  conclusion  is 
correct,  appellants  Insist  that  this  result  in- 
volves an  absurdity  which  could  not  have 
been  contemplated  by  the  testator,  and  for 
that  reason,  among  others,  the  conclusion 
must  be  erroneous.  Stated  briefiy,  the  alleg- 
ed absurdity  Is  this:  If  Washington  took 
an  Interest  in  the  vested  remainder  created 
by  clause  7  it  would  be  a  vested  remainder 
In  one-twentieth  of  the  estate,  and,  if  he 
held  that  one-twentieth  subject  to  the  same 
terms,  conditions,  and  restrictions  as  he  held 
the  property  bequeathed  by  clause  8,  then, 
as  clauses  7  and  8  are  Identical  except  as 
to  the  substitution  of  the  names  of  Franklin 
and  Washington  each  for  the  other,  Franklin 
would  have  a  vested  remainder  back  in  the 
one-fourth  of  that  one-twentieth,  or  In  the 
one-eightieth  of  the  estate,  and  Washington 
would  have  a  vested  remainder  back  in  the 
one-fourth  of  that  one-eightieth,  or  the  one- 
three  hundred  and  twentieth  of  the  estate, 
and  so  on  In  unending  succession,  the  result 
being  that  by  this  mathematical  demonstra- 
tion an  Infinitesimal  fraction  of  the  estate, 
being  the  least  possible  portion  thereof  more 
than  nothing,  would  never  vest  by  virtue  of 
the  will  In  those  who  take  under  clauses  3, 
4,  and  5  of  the  will.  These  mathematical 
oscillations  would  result  Immediately  upon 
the  death  of  John  Hancock,  and  are  of  mo 
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practical  Importance.  Th^  can  be  made  use 
of  only  In  tracing  tbe  precise  couree  of  the 
title  to  those  ■who  Iiold  under  dauaes  3,  4, 
and  5.  The  absurdity  consists  only  in  tbe 
fact  that  according  to  this  demonstration  the 
testator  died  Intestate  as  to  a  portion  of  bis 
estate  represented  by  tbe  smallest  fraction 
that  can  be  expressed  by  our  system  of  num- 
bers. The  chancellor's  view  does  not  require 
tbe  destruction  of  that  portion  of  tbe  estate 
nor  violate  any  fixed  rule  of  construction,  but 
results  only  In  the  Intestacy  of  John  Hancock 
as  to  that  portion  of  his  property.  The  chan- 
cellor disregarded  that  fraction  and  treated 
It  as  though  it  had  been  vested  in  those  who 
took  under  clauses  3,  4,  and  5,  giving  to  those 
who  took  under  those  clauses  the  same  in- 
terest In  the  property  as  though  this  negli- 
gible fraction  had  passed  to  them.  This  er- 
ror 1b  not  reversible,  as  we  held  In  Gios  v. 
Furman,  164  III.  683,  45  N.  B.  1019,  that  one- 
viglntlllionth  of  one-vigintlllionth  of  a  frac- 
tion of  the  east  inch  of  a  tract  of  real  estate 
could  have  no  practical  existence  for  tbe  pur- 
poses for  which  lands  are  acquired  and  held. 
Indeed,  counsel  for  appellants  does  not  con- 
tend that  the  decree  should  be  reversed  be- 
cause that  Inconsiderable  fraction  of  tbe  title 
was  decreed  to  those  who  hold  under  clauses 
S,  4,  and  5.  Tbe  only  Importance  attached  to 
this  array  of  figures  Is  that  It  shows  that 
such  a  result  as  the  one  reached  by  the  cir- 
cuit court  could  not  have  been  Intended  by 
the  testator.  We. think  thet  reasoning  too  re- 
fined for  the  affairs  of  a  practical  world.  The 
decree  of  the  chancellor  is  based  on  the  the- 
ory that  tbe  testator,  by  the  language  used, 
disregarded,  and  died  intestate,  as  to  that 
small  portion  of  his  estate.  Appellants  argue 
that  this  construction  overtiirows  the  pre- 
sumption that  tbe  testator  Intended  by  his 
will  to  dispose  of  all  bis  property,  and  In- 
sist that  a  construction  should  be  resorted 
to  that  would  defeat  Intestacy  as  to  any  part 
«f  the  estate.  Where  the  poi;tion  as  to  which 
the  testator  died  Intestate,  under  a  particular 
construction  of  the  will,  Is  so  small  that  It 
has  no  visible  form  and  no  appreciable  value, 
this  presumption  may  be  rebutted  by  a  very 
siigbt  circumstance. 

.  The  appellants'  contention  that  Washing- 
ton took  in  the  vested  remainder  created 
by  clause  7  an  equitable  fee  subject  to  tbe 
life  estate  of  Franklin,  involves  an  Incon- 
gruity of  more  practical  moment  than  that 
shown  by  the  mathematical  demonstration 
alluded  to  above.  For  some  reason  tbe  tes- 
tator regarded  Franklin  and  Washington 
as  not  capable  of  exercising  proper  care  for 
the  conservation  of  the  property  the  income 
from  which  he  desired  them,  to  enjoy.  Con- 
sequently he  hedged  their  dominion  over 
that  property  with  the  restrictions  found  in 
clauses  7  and  8  as  to  the  property  convey- 
ed by  each  Ojf  those  clauses,  respectively. 
But,  if  appellants'  contention  be  correct,  be 
gave  Washington  absolute  dominion  over  the 
vested  remainder  which  he  took  under  clause 


7,  and,  bad  Franldln'rs  death  occurred  the 
day  after  tbe  death  of  his  father,  Washington 
would  have  been  at  liberty  to  scatter  to  tbe 
four  winds,  that  one-twentieth  of  the  estate 
which  be  obtained  by  the  provisions  of  clause 
7.  Why  such  care  so. far  as  the  property  in 
which  Washington  took  an  interest  under 
clause  8,  and  such  absence  of  restraint  up- 
on ,hls  power  to  dispose  pf  the  property  in 
which  he  took  an  interest  under  plause  77 
We  think  the  conclusion  reached  by  the  chan- 
cellor, which  Involves  merely  the  holding 
that  the  testator  died  Intestate  as  to  tlie 
smallest  possible  fraction  of '  his  property, 
more  reasonable  than  the  theory.  In,  view  of 
the  referential  words  used,  tbat  he  intended 
to  give  an  equitable  fee  to  Washington  in 
the  property  passing  to  blm  under  clause  7, 
while  placing  upon  bis  right  to  tbe  property 
passing  under  clause  8  tbe  restrictions  found 
therein. 

Tbe  case  principally  relied  upon  by  coun- 
sel for  appellants  in  this  connection  is  Shan- 
ley  V.  Baker,  4  Ves.  732.  In  that  case  the 
testator  devised  certain  lea'sebold  houses  In 
trust  for  the  separate  use  of  Ms  granddaugh- 
ter to  receive  the  rents  for  the  remainder 
of  tbe  term,  and  certain  other  property  of 
the  same  character  to  his  daughter  for  her 
separate  use  during  her  life,  she  to  receive  the 
rents  thereof  during  the  unexpired  terms, 
and,  after  her  death,  to  her  children.  If  any, 
if  none,  to  fall  Into  the  residue,  and  the  resi- 
due he  devised  In  trust  for  the  use,  of  his 
daughter  and  granddaughter,  to  be  divided 
equally  between  them,  and  to  be  paid  and  ap- 
plied in  like  manner  as  the  rents  and  profits 
of  the  leasehold  premises  were  to  be  paid. 
It  was  there  held  that  the  words  of  refer- 
ence In  the  residuary  clause,  "in  like  man- 
ner," had  relation,  not  to  the  extent  of  the  In- 
terests which  tbe  daughter  and  granddaughter 
should  take  in  the  residue,  but  to  the  provision 
that  they  should  take  for  tbelr  separate  use, 
and  that  they  therefore  took  tbe  residue  abso- 
lutely; the  words  "In  like  manner"  meaning 
only  "for  their  separate  use,"  and  not  Indicat- 
ing estates  for  life.  Following  that  reasoning, 
as  he  says,  counsel  urges  that  the  referen- 
tial words  found  in  the  will  of  John  Han- 
cock, to  wit,  "In  the  same  way,  subject  to 
the  same  trusts  and  provisos,  upon  which 
they  respectively  receive  their  portions  of 
my  estate,"  should  he  given  like  construction, 
and  held  to  mean  only  that  Washington's 
Interest  In  the  vested  remainder  created  by 
8ecti<Mi  7  should  be  held -in  the  same  way  as 
the  property  which  he  held  under  clause  8 — 
tbat  Is,  It  shotOd  be  held  in  trust  for  him— > 
and  that  the  words  should  not  be  held  to 
limit  the  extent  of  the  Interest  of  Washing- 
ton In  such  vested  remainder;  that,  there- 
fore, Washington,  subject  to  Franklin's  life 
estate,,  took  an  eaultable  fee  absolutely  in 
tbe  one-fourtb  of  tbe  property  which  passes 
under  clause  7.  Tbe  referential  words  In 
the  case  at;  bar  desiipiate  and  apply  the  pro- 
visions of  tl^e  clatis«  to  which  they  refer 
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with  greater  accuracy  than  did  thoee  IutoIt- 
ed  in  the  Shanley  Case.  Here  Washington's 
Tested  remainder  was  to  be  held,  not  only 
in  the  same  way,  but  also  "subject  to  the 
same  trusts  and  provisos"  upon  which  he 
received  his  principal  bequest  We  think 
It  is  only  by  disregarding  the  language  last 
quoted  that  the  result  sought  by  appellants 
can  be  reached. 

It  is  then  urged  that  the  decree  entered 
in  the  circuit  court  in  accordance  with  the 
directions  given  by  this  court  when  the  cause 
was  first  here  is  an  adjudication  In  favor 
of  appellants  as  to  the  construction  to  be 
placed  upon  the  referential  words.  That 
decree  found  that  Elizabeth  L.  H.  Wood,  as 
the  daughter  of  Elizabeth  Lowell,  one  of  the 
children  (then  deceased)  of  the  testator  men- 
tioned in  clause  5  and  in  clause  7  of  the 
will,  took  absolutely  and  in  fee  one-twelfth 
of  the  property  In  which  a  vested  remainder 
was  created  by  clause  7,  and.  If  the  view 
now  contended  for  by  appellees  be  correct, 
she  would  have  taken  that  interest  not  in 
fee,  but  as  the  beneficiary  of  a  certain  trust 
aiid  subject  to  the  terms  and  conditions  men- 
tioned in  clause  5.  The  decree  now  appealed 
from  Biters  the  earlier  decree  in  this  re- 
spect, and  provides  that  this  one-twelfth  in- 
terest is  to  be  held  in  trust  for  Mrs.  Wood 
In  the  manner  provided  by  section  5  of  the 
will,  and  that  her  interest  therein  is  pre- 
cisely the  same  as  her  interest  in  the  prop- 
erty specifically  mentioned  in  clause  5.  Mrs. 
Wood  does  not  object  to  this  alteration  of 
the  earlier  decree,  but  consents  thereto,  and 
agrees  that  the  former  decree  was  inac- 
curate In  finding  that  she  took  this  one- 
twelfth  absolutely.  Moreover,  if  the  former 
decree  Is  to  be  looked  to  for  the  purpose  of 
determining  the  question  now  before  us  it 
will  be  found  taconslstent  with  itself,  be- 
cause it  provided  that  of  the  property  in 
which  there  was  a  .vested  remainder  under 
the  seventh  clause,  "an  undivided  four-six- 
teenths thereof  belongs  to  Felix  Rackemann, 
as  trustee,  as  aforesaid,  for  Washington  Han- 
cock." The  words  "as  aforesaid"  in  that 
portion  of  the  decree  we  think  refer  to  the 
portion  of  the  will  providing  for  a  trustee 
for  Washlnirton,  and,  had  the  question  now 
before  us  been  under  consideration,  these 
words  would  have  been  consistent  only  with 
the  theory  that  Washington  took,  in  refer- 
•ence  to  the  property  conveyed  to  him  by 
clause  7,  only  the  same  right.  Interest,  and 
power  that  he  took  with  reference  to  the 
property  bequeathed  by  clause  8.  In  the 
former  suit,  however,  the  principal  question 
adjudicated  by  the  court  was  as  to  whether 
the  remainder  created  by  clause  7  was  vest- 
ed or  contingent;  the  conclusion  being  that 
It  was  vested,  and  that  as  a  result  thereof 
the  interest  of  Charles  Lowell  Hancock 
therein,  who  predeceased  Franklin,  passed 
tmder  the  residuary  clause  of  the  will  of 
ClutrleSr  devising  and  bequeathing  the  res- 
'dne  of  bis  estate  to  the  president  and  fel- 


lows of  Harvard  College.  The  question  as 
to  the  extent  of  the  interest  which  Mrs. 
Wood  or  Washington  took  in  the  remainder 
created  by  clause  7  did  not  arise,  was  neither 
presented  nor  considered,  and  the  evident 
inaccuracy  In  the  decree  In  reference  to  the 
character  of  the  interest  of  Mrs.  Wood  can- 
not be  regarded  as  now  controlling. 

It  is  also  Insisted  that  the  form  of  the 
decree  is  wrong.  The  will  authorized  the 
trustee  to  divide  the  property  bequeathed 
by  clauses  7  and  8,  respectively,  upon  the 
termination  of  the  respective  life  estates, 
and  It  is  said  that  under  these  circumstances 
the  trustee  has  no  power  to  sell,  but  that  It 
is  bis  duty  to  convey  to  each  of  the  owners 
of  the  property  his,  her,  or  its  undivided  In- 
terest therein.  The  decree  does  not  authorize 
the  trustee  to  sell  the  property.  Manifest- 
ly he  should  not  be  permitted  to  partition 
and  set  off  a  separate  parcel  to  each  of  the 
owners  thereof  without  the  control  of  some 
court  to  which  the  parties  aggrieved,  If  any, 
by  the  partition  made  by  him  could  apply  for 
protection.  To  convey  to  each  of  the  own- 
ers an  undivided  part,  as  counsel  Insists  he 
should  do.  Is  not  to  divide  the  property  but 
to  leave  it  undivided.  The  trustee  has  in- 
voked the  power  of  a  court  of  equity  to 
partition  this  property  In  accordance  with 
the  rights  of  the  respective  parties  therein. 
We  think  the  method  pursued  unobjection- 
able and  a  substantial  compliance  with  the 
wUl. 

It  is  then  urged  that  the  decree  Is  with- 
out general  findings  of  fact  upon  which  It 
Is  based.  The  decree  Is  an  ordinary  decree 
In  partition.  Its  form  has  feen  used  In  this 
state  for  at  least  25  years  without  objec- 
tion thereto  having  been  made,  so  far  as  we 
are  advised.  It  finds  that  certain  of  the  par- 
ties to  this  suit  are  the  owners  of  this  real 
estate,  and  fixes  the  Interest  of  each  there- 
in and  decrees  partition  accordingly.  Coun- 
sel falls  to  state  what  particular  facts  should 
have  been  found  that  are  omitted,  and  we 
are  unable  to  discover  any  material  omis- 
sion. 

The  supplemental  bill  was  filed  by  the  so- 
licitors for  the  trustee,  and  it  correctly  set 
up  the  interests-  of  the  parties,  and  asked 
that  the  will  be  given  a  construction  in  ac- 
cordance with  the  theory  of  the  trustee  as 
to  the  rights  of  the  owners  of  the  real  estate 
as  that  theory  was  disdosed  by  that  bUl. 
Counsel  for  the  trustee  seem  to  have  taken 
no  part  In  the  contest  over  the  construction 
of  the  will,  but  that  has  been  carried  for- 
ward by  counsel  for  appellants  on  the  one 
side  and  counsel  for  Harvard  College  on 
the  other.  The  decree  allowed  for  the  so- 
licitors for  the  trustee  as  compensation  for 
their  services  the  sum  of  $1,500,  and  to  the 
trustee  "for  his  services  in  this  cause  and 
for  making  proper  distribution  of  said  es- 
tate herein"  the  sum  of  |3,000.  These  al- 
lowances are  attacked  by  appellants.  In 
view  of  the  great  vanie  ot  the  Interests  In- 
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Tolved,  In  view  of  the  fact  that  the  solldtors 
for  the  trustee  correctly  set  out  the  Inter- 
ests of  the  parties,  by  the  supplemental  bill, 
and  In  view  of  the  testimony  taken  on  the 
trial  with  reference  to  the  value  of  the  serv- 
ices of  these  solicitors,  we  are  not  disposed 
to  disturb  the  allowance  made  for  them.  We 
think,  however,  that  the  allowance  made  to 
the  trustee  for  his  services  Is  excessive.  At 
the  time  the  allowance  was  fixed  Mr.  Racke- 
mann  had  been  trustee  for  about  10  years, 
receiving  the  trust  estate  upon  the  death  of 
the  former  trustee,  Mr.  Balcb,  who  bad  been 
his  partner  In  business.  During  the  time 
Mr.  Rackemann  has  been  trustee  he  has 
deducted  from  the  rentals  collected,  current, 
and  usual  percentages  for  his  services.  The 
allowance  was  made  for  his  services  to  the 
estate  rendered  in  this  suit  and  for  making 
distribution  of  the  entire  estate.  He  states 
In  this  court,  by  his  solicitors,  that  actual 
partition  of  the  property  "seems  feasible  and 
the  parties  in  interest  are  now  planning  such 
partition."  If  such  actual  partition  should 
be  made  in  this  proceeding,  no  further  ser- 
vice in  reference  to  the  principal  of  the  es- 
tate will  be  required  at  the  hands  of  Mr. 
Rackemann.  All  that  he  will  be  required 
to  do  farther  will  be  to  distribute  the  money 
In  his  hands.  If  the  property  Is  found  to 
be  indivisible  the  proper  course  is  for  the 
court  to  direct  a  master,  special  commls- 
6ioner  or  other  oflScer  to  make  sale  and  dis- 
tribute the  proceeds.  For  the  services  ren- 
dered by  such  master,  special  commissioner 
or  other  officer  the  fees  allowed  by  law  to  a 
master  may  be  paid,  and  Mr.  Rackemann,  as 
trustee,  will  have  nothing  to  do  either  with 
the  sale  or  distribution  of  the  proceeds.  For 
such  service  as  he  has  rendered  In  reference 
to  setting  this  proceeding  on  foot  and  con- 
ducting the  litigation,  and  for  such  service 
as  he  may  render  in  distributing  the  r^itals 
on  hand  at  the  time  the  decree  was  entered, 
we  think  $1,500  is  sufficient  compensation. 
An  allowance  was  also  made  to  the  solicitor 
for  appellants  and  to  the  solicitors  for  Har- 
vard College  for  services  rendered  by  them 
In  aiding  the  chancellor  to  arrive  at  a  cor- 
rect construction  of  the  ambiguous  clauses 
of  the  will.  Some  objections  have  been  made 
to  these  allowances  by  the  briefs.  These 
objections  we  cannot  consider  on  account  of 
the  lack  of  necessary  assignments  of  error 
and  cross-error. 

The  decree  now  under  review  will  be  modi- 
fled  l^  striking  therefrom,  in  that  portion 
thereof  fixing  the  allowance  to  the  trustee 
for  his  services,  the  figures  "3,000"  and  In- 
serting In  lieu  thereof  the  figures  "1,500." 
In  all  other  respects  that  decree  will  be  af- 
firmed. The  costs  of  this  court  will  be  ad- 
judged one-half  against  appellants  and  one- 
half  against  appellees. 

Decree  modified  and  affirmed. 


(23«  111.  «9) 

McOniRE   V.    BOYD   COAL   &   COKE  CO. 
et  al. 

(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  INJOMCTION  (J  48»)  —  Rbstbaining  Tbbs- 
FASS— Adequacy  of.  Leoai.  Reuedy. 

Where  there  are  continuing  and  repeated 
trespasses  of  a  grave  character,  caosing  irreme- 
diable injunr  and  the  absolute  destruction  of 
complainant  s  property,  equity  will  interfere  by 
injunction,  though  for  a  single  act  of  simple 
trespass  to  property  there  is  an  adequate  rem- 
edy at  law;  and  hence,  in  cases  of  the  extnu;- 
tion  of  ores  or  coal  from  a  mine,  the  cutting 
down  of  timber,  or  the  extraction  of  oil  or  gas, 
an  injunction  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {  101 ;   Dec  Dig.  §  48.*] 

2.  Appeal  and  Ebbob  (S  184*)— Objections 
Not  Made  Below  —  Adbquaot  of  Leoai, 
Reuedy. 

An  objection  that  one  suing  to  restrain  de- 
fendant from  mining  coal,  and  for  an  account- 
ing for  coal  taken,  has  an  adequate  remedy  at 
law,  presented  for  the  first  time  on  appeal, 
comes  too  late. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  117»-1183;  Dec.  Dig,  f 
184.»] 

3.  Mines  and  Minebals  (S  52*)— Tuxk— Evi- 
dence. 

Where,  in  a  suit  to  restrain  the  mining  of 
coal,  the  description  in  a  deed  conveying  to  com- 
plainant seams  of  coal  is  by  itself  inaccurate, 
but,  by  reference  to  recorded  deeds,  is  made  cer- 
tain, and  complainant's  grantor  was  in  posses- 
sion under  a  deed  purporting  to  convey  the  en- 
tire fee  to  him,  complainant's  deed  was  prima 
facie  evidence  of  title  in  him  to  the  coal. 

[B]d.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Dec.  Dig.  ^  52.*] 

4.  Mines  and  Minerals  (S  51*)— Wbonofol 
Removal  of  Minebals— Measobb  of  Dam- 
ages. 

The  measure  of  damages  for  knowingly  and 
wrongfully  mining  the  coal  of  another  is  the 
value  of  the  coal  at  the  mouth  of  the  pit,  lesa 
the  cost  of  conveying  it  there  from  the  place 
where  mined,  which  is  the  cost  of  loading  and 
hauling  the  coal  to  the  foot  of  the  shaft,  noist- 
ing  and  dumping  it  into  the  car  at  the  top ;  and, 
as  between  the  wrongdoer  and  the  owner,  the 
general  expenses  of  operation  of  the  mine  must 
be  dbiarged  to  mining,  and  not  to  transportation. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  {  141 ;   Dec.  Dig.  §  51.*] 

5.  Mines  and  Minebals  (§  52*)— Restbainino 
Interfebence  with  the  Coal  of  Anothbb 
— Extent  of  Relief. 

Where  one  wrongfully  drove  entries  through 
the  coal  of  another,  the  court,  on  enjoining  the 
former  from  takins  the  coal  of  the  latter,  prop- 
erly enjoined  him  from  going  into  or  using  sudi 
entries. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  !  52.*] 

Appeal  from  Circuit  Court  Randolph  Coun- 
ty ;  Charles  T.  Moore,  Judge. 

Suit  by  E.  B.  McGuire  against  the  Boyd 
Coal  &  Coke  Company  and  another.  From 
a  decree  for  complainant,  defendants  appeal. 
Affirmed. 

William  M.  Shuwerk  and  James  H.  Mar- 
tin, for  appellants.  R.  J.  Goddard  and  H. 
Clay  Horner,  for  appellee. 


*For  other  a^wt  see  lamc  topic  and  nctlon  NUMBER  In  Dec.  ft  Am.  Diss.  U07  to  date,  ft  Reporter  Indezea 
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DUNN,  J.  Appellee,  E.  B.  McGuire,  filed 
bis  bill  In  tbe  circuit  court  of  Randolph  coun- 
ty against  the  appellants,  the  Boyd  Coal  & 
Ooke  Company  and  W.  R.  Borders,  In  which 
he  sought  a  perpetual  Injunction  restraining 
them  from  mining  coal  from  the  seams  un- 
derlying certain  land,  and  for  an  accounting 
for  coal  already  taken.  A  preliminary  in- 
junction was  granted,  which,  after  a  hear- 
ing in  open  court,  was  made  perpetual,  and 
appellants  were  decreed  to  pay  to  appellee 
$10.634.65, -being  for  28,000  tons  of  coal  at 
371^  cents  per  ton.  in  addition  to  $134.65, 
tbe  cost  of  a  surrey  of  the  mine.  The  plead- 
ings pnt  in  issue  complainant's  title  to  the 
coal.  A  freeh(dd  being  thus  involved,  an 
appeal  to  reverse  the  decree  has  been  prose- 
cnted  directly  to  this  court 

Tbe  evidence  shows  that  tbe  complainant 
owned  tbe  seams  of  coal  In  question,  but 
not  the  surface  of  the  land,  and  that  the  de- 
fendant Borders  owned  tbe  coal  underlying 
the  adjoining  land,  which  he  had  leased  to 
his  codefendant,  the  Boyd  Coal  &  Coke  Com- 
pany, of  whose  capital  stock  of  $112,000  he 
owned  all  but  four  shares.  The  company,  un- 
der his  express  direction,  knowingly  and  in- 
tentionally went  over  the  line  and  mined  com-  ' 
plalnant's  coal  for  some  time  before  this  bill 
was  filed,  and  until  the  injunction  writ  was 
served  upon  them. 

It  Is  first  insisted  that  complainant's  reme- 
dy at  law  was  complete  and  adequate,  and 
that  therefore  a  bill  in  equity  will  not  lie 
to  enjoin  a  trespass.  This  is  the  rule  as  to 
a  single  act  of  simple  trespass  to  property; 
but,  where  there  are  continuing  and  repeated 
trespasses  of  a  grave  character,  causing  ir- 
remediable injury  and  the  absolute  destruc- 
tion of  the  complainant's  property,  equity 
wUl  Interfere  by  injunction.  Village  of  Itas- 
ca v.  Schroeder,  182  111.  192,  55  N.  B.  50; 
City  of  Jollet  v.  Werner,  166  111.  34,  46  N.  E. 
780;  Edwards  v.  Haeger,  180  111.  89,  54  N.  B. 
176;  City  of  Peoria  v.  Johnston,  56  111.  45. 
Where  irremediable  mischief  has  been  done 
or  threatened,  going  to  the  destruction  of 
tbe  substance  of  the  estate,  sud^  as  tbe  ex- 
tracting of  ores  from  a  mine,  tbe  cutting 
down  of  timber,  the  removal  of  coal,  or  the 
extraction  of  oil  or  gas,  an  injunction  will 
be  granted.  Erhardt  v.  Boaro,  113  U.  S.  537, 
5  Sup.  Ct.  565,  28  L.  Ed.  1116;  Bettman  v. 
Harness,  42  W.  Va.  433,  26  S.  E.  271,  36  L. 
E.  A.  566.  The  objection  that  appellee  had 
an  adequate  remedy  at  law  was  not  pre- 
sented to  tbe  circuit  court  by  demurrer  or 
answer  to  the  bill,  but  Is  presented  here  for 
the  first  time.  It  comes  too  late.  The  exis- 
tence of  a  remedy  at  law  cannot  be  set  up, 
on  appeal,  to  defeat  an  injunction,  when  it 
was  not  presented  by  way  of  demurrer  or 
answer  to  the  bill.  Monson  ▼.  Bragdon,  159 
111.  61,  42  N.  E  383;  VUlage  of  Vermont  v. 
Miller,  161  111.  210,  43  N.  B.  975;  Kaufman 
T.  Wlraor,  169  111.  696,  48  N.  B.  479. 


It  is  next  insisted  that  the  evidence  (ails 
to  show  that  appellee  was  the  owner  of  th« 
coal,  because  tbe  description  In  the  deed  of 
conveyance  to  him  is  defectives-  The  descrip- 
tion in  the  deed  is  inaccurate,  but  by  refet-; 
ence  to  two  other  recorded  deeds,  which  were 
ofifered  in  evidence,  it  is  made  entirely  certain. 
His  grantors  are  shown  to  have  been  in  pos- 
session under  a  deed  purporting  to  convey  the 
entire  fee  to  them,  and  their  deed  to  the  ap- 
pellee of  the  underlying  coal  was  therefore 
prima  facie  evidence  of  title  in  him. 

Appellants  contend  that  the  court  adopted 
a  wrong  theory  as  to  the  measure  of  dam- 
ages. Both  parties  agree  that  the  measure  of 
recovery  which  should  be  allowed  is  the  value 
of  the  coal  at  the  mouth  of  the  pit,  less  the 
cost  of  conveying  it  there  from  the  place 
where  mined.  Ulinois  &  St  Louts  Railroad 
Co.  v.  Ogle,  92  111.  353 ;  McLean  County  Coa> 
Co.  V.  Long,  81  111.  359.  Appellants  Insist, 
however,  that  all  work  connected  with  th» 
production  of  the  coal,  except  the  actual  cost 
of  separating  it  from  Its  natural  position  in 
the  ledge  by  the  miner,  and  tbe  first  cost  of 
construction  of  tbe  mine,  of  the  sinking  the 
shaft,  and  of  permanent  structures,  should 
be  charged  to  transportation.  We  do  not 
assent  to  this.  The  only  d^uction  from  the 
value  of  the  coal  at  the  mouth  of  the  pit  to 
which  appellants  are  entitled  is  the  amount 
paid  for  loading  and  hauling  it  to  the  foot 
of  the  shaft  hoisting  and  dumping  It  Into 
the  car  at  the  top.  As  between  the  wrong- 
doer and  the  owner  of  the  coal,  the  general 
expenses  of  operation  of  tbe  mine  do  not 
enter  into  the  question.  As  between  them, 
such  expenses  must  be  charged  to  mining, 
and  not  transportation.  The  cost  of  loading 
at  tbe  face  of  the  mine  was  271^  cents  per 
ton.  The  weight  of  the  evidence  shows  the 
cost  of  transportation  to  tbe  foot  of  the  shaft, 
hoisting  and  dumping,  to  have  been  from  20 
to  25  cents  a  ton.  The  coal  was  worth  85 
cents  to  90  cents  a  ton  at  tbe  mouth  of  the 
mine.  Tbe  court  found  the  value,  less  the 
cost  of  transportation  from  tbe  face  of  the 
mine,  to  be  37^  cents  a  ton,  and  this  finding 
Is  In  accordance  with  the  evidence.  Tbe  en- 
gineer who  made  the  survey  testified  thai 
27,647  tons  of  complainant's  coal  had  been 
taken  out.  Deducting  the  Impurities  claimed 
to  exist  In  the  coal,  and  adding  the  coal 
mined  after  the  survey  was  made,  and  before 
the  service  of  the  vn*It  of  injunction,  the 
court  found  that  appellants  had  taken  28,- 
000  tons  of  coal,  and  such  finding  was  Jus- 
tified by  the  evidence. 

Tbe  injunction  restrained  aK>ellants  from 
entering  Into  or  using  tbe  entries  driven 
through  appellee's  coal  for  any  purpose,  and 
it  Is  insisted  that  it  should  not  have  been 
made  perpetual.  The  seams  of  coal  belonged 
to  appellee.  Tbe  appellants  had  no  right 
there.  They  bad  wrongfully  driven  the  en- 
tries, absolutely  without  right    It  was  prop- 
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er,  vhlle  enjoining  tbe  taking  of  appellee's 
coal,  to  enjoin  appellants  from  going  Into 
or  using  the  entries. 

The  decree  was  rigbt  and  it  will  be  af- 
firmed. 

Decree  affirmed. 


(236  III.  73) 

FOUU)  DE  GRASSE  ▼.  H.  W.  OOSSARD 

ca 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

1.  Appeal    and    Ebbob    ({    719*)— Rkvikw— 
Ebbobs  Not  Assigned. 

Errors  not  assigned  on  appeal  from  tbe  Ap- 
pellate Court  to  the  Supreme  Court  camiot  be 
reviewed. 

[Ekl.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  719.*] 

2.  Appeai.  ahd  Ebbob  (§  78*)— Right  to  Ap- 

PKAI/— "FiNAI.  Deobee." 

On  a  bill  for  accounting  under  a  license  to 
use  a  patent,  a  decree  finding  facts  substantially 
as  alleged  in  a  bill  and  oidering  a  reference, 
and  ordering  that,  in  stating  the  account,  tbe 
master  make  specific  charges  against  defendant, 
and  that  defendant  disclose  specified  facts  with- 
in its  knowledge,  and  reciting  that  the  court  re- 
tained jurisdiction  to  enter  such  further  order 
and  decree  as  the  case  might  require,  was  ap- 
pealable as  a  final  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  473-474 ;    Dec  Dig.  {  78.* 

For  other  definitions,  see  Words  and  Phrases, 
YOl.  8,  pp.  2774-2798;   vol.  8,  p.  7063.] 

3.  APPBAt.  ahd  Ebbob  (J  78*)-^ioirr  to  Ap- 

'    PEAI,  —  DeCBEK  — FlNAUTT— "FlKAl    DB- 
CBEB." 

A  decree  may  be  final,  though  it  directs  a 
reference. 

Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  473-474;  Dec  Dig.  i  78.*] 

Carter,  J.,  dissenting. 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;  Thomas  G.  Wlndes,  Judge. 
,  Bin  by  Consuelo  Fonld  De  Grasse  against 
the  H.  W.  Gossard  Company.  From  an  or- 
der of  the  Appellate  Court  for  the  First  Dis- 
trict dismissing  defendant's  appeal .  from  a 
decree  for  complainant,  defendant  appeals. 
Reversed  and  remanded. 

This  Is  a  bill  in  chancery  filed  by  appellee 
against  appellant,  setting  up  a  certain  al- 
leged contract  dated  August  1,  1903,  which 
provides  that  appellant  shall  have  tbe  ex- 
clusive right  to  manufacture  and  sell  in  the 
United  States  corsets  embodying  certain  pat- 
ented busks  during  the  life  of  said  patent, 
and  shall  pay  as  royalty  to  appellee  4  francs 
on  each  corset  and  make  at  least  2,160  cor- 
sets each  year;  that  appellant  should  make 
to  the  complainant  quarterly  reports  of  the 
ntuuber  manufactured  and  Sold,  and  for  any 
faUure  to  make  such  reports  complainant 
might,  by  giving  notice,  terminate  snch  li- 
cense. The  alleged  contract  further  provided 
that,  If  at  tbe  end  of  any  year  the  sum  paid 
as  license  fees  should  not  amount  to  at  least 
$1,728  for  each  year  by  giving  a  like  notice. 


the  license  might  b«  terminated,  but  such 
termination  of  such  ll?en8e  should  not  affect 
the  liability  for  license  fees  then  due.  The 
bill  alleges  that  appellant  has  manufactured 
'  a  large  number  of  corsets  embodying  said 
device  in  busks,  and  baa  failed  to  keep  prop- 
er books  and  make  reports  to  complainant; 
or  pay  anything  whatsoever  as  agreed  in 
and  required  by  said  contract;  that  on  Oo 
tober  14,  1905,  on  account  of  such  failure, 
notice  was  given  and  the  contract  was  ter- 
minated, appellee  demanding  the  return  of 
said  original  letters  patent  and  an  account- 
ing, both  of  which  demands  appellant  re- 
fused; that  other  persons  and  corporations 
have  manufactured  and  sold  large  numbers 
of  said  corsets  for  appellant  and  under  its 
direction,  and  that  the  number  of  corsets 
embodying  said  invention  sold  by  appellant, 
or  for  it  and  under  its  direction,  has  been 
largely  in  excess  of  said  minimum  number, 
2,160;  ttiat  tbe  number  of  such  corsets  Is 
unknown  to  appellee  and  cannot  be  ascertain- 
ed except  by  an  accotmtlng;  that  the  ac- 
counts and  information  in  relation  to  such 
manufacture  and  sale  are  exclusively  within 
tbe  knowledge  and  control  of  appellant,  and 
that  appellee  is  entitled  to  an  examination 
and  inspection  of  said  books  and  records; 
that  by  mutual  mistake  the  said  letters  pat- 
ent were  mlsdescribed  as  803,191  instead  of 
703,191.  The  bill  prays  that  the  contract  as 
to  tbe  mistake  in  the  number  of  the  patent 
may  be  reformed;  that  said  contract  may 
be  enforced  and  a  discovery  may  be  made 
of  the  number  of  corsets  manufactured  or 
sold,  and  that  appellant  may  be  directed  to 
produce  Its  books,  etc,  for  tbe  inspection  of 
appellee;  that  an  accounting  may  be  had 
and  appellant  be  decreed  to  pay  the  amount 
found  due,  and  for  general  relief.  A  general 
and  special  demurrer  haying  been  overruled, 
appellant  elected  to  stand  by  Its  demurrer, 
whereupon  the  bill  was  taken  as  confessed 
and  a  decree  entered  which  made  findings  of 
fact  substantially  as  alleged  in  the  bill,  and 
ordered  that  the  cause  be  referred  to  a  mas- 
ter in  chancery  to  take  proof  and  report  to 
tbe  court  the  account  stated ;  that  the  books 
and  records  be  produced  by  appellant  and 
witnesses  examined;  that  in  stating  the  ac- 
count the  master  charge  the  defendant  wttb 
the  minimum  sum  of  $1,728  per  year  during 
the  time  the  contract  was  in  effect  amount- 
ing to  $3,792,  and  also  with  fouc  francs  for 
each  corset  embodying  said  busks  manu- 
factured and  sold  by  or  on  behalf  of  said  ap- 
pellant in  excess  of  the  minimum  annual 
number,  2,160,  and  that  the  master  correct 
the  contract  by  indorsing  on  its  face  the  cor- 
rect number  of  the  letters  patent;  that  ap- 
pellant disclose  and  make  answer  as  to  cer- 
tain specified  facts  within  its  knowledge. 
The  decree,  in  conclusion,  ordered  "that  the 
court  retains  jurisdiction  herein  for  tbe  pur- 
pose of  entering  such  further  order  and  de- 
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cree  herein  as  tbe  case  may  require."  An 
appeal  was  thereupon  prayed  and  allowed  to 
tbe  Appellate  Court  for  the  First  District 
In  that  court  a  motion  was  made  by  appellee 
to  dismiss  the  appeal  because  the  decree  was 
Interlocutory  and  not  final.  This  motion  was 
takoi  with  tbe  case,  and  on  January  14, 
1906,  that  court  entered  an  order  dismissing 
the  appeal  on  the  ground  that  the  order  and 
decree  of  the  circuit  court  "Is  interlocutory 
only,  and  is  not  a  final  decree,  from  which 
an  appeal  to  this  court  may  be  taken." 
From  this  order  an  appeal  has  been  taken  to 
this  court 

Edmtind  S.  Carr,  for  appellant  Shope, 
Zane,  Busby  &  Weber  (Hayes  McKlnney,  of 
counsel),  for  appellee. 

FARMBR,  J.  (after  stating  tbe  facts  as 
above).  Appellant  first  contends  that  tb.e  bill 
Is  not  so  drawn  as  to  authorize  a  court  of 
equl^  to  take  Jurisdiction  in  the  matter; 
that  tbe  charge  of  fraud  is  too  general,  and 
that  the  bill  does  not  show  that  a  discovery 
Is  indispensable  to  tbe  attainment  of  jus- 
tice, or  tliat  the  facts  sought  to  be  discor- 
tired,  are  material ;  that  it  does  not  name  the 
officer  or  agent  who  has  knowle^e  of  the 
facts  sought  to  be  discovered;  that  the  bill 
shows  there  were  no  mutual  accounts  to  be 
adjusted,  and  that  therefore,  equity  does 
not  have  Jurisdiction ;  and  that  there  was  an 
adequate  remedy  at  law.  A  sufficient  answer 
to  all  these  points  is  that  tbe  assignments  of 
error  In  this  court  do  not  relate  to  any  of 
these  questions,  but  exclusively  to  the  al- 
leged errors  of  the  Appellate  Court  in  hold- 
ing that  the  decree  of  the  circuit  court  was 
Interlocutory,  and  not  final. 

The  only  question  open  for  our  considera- 
tion la  whether  the  Appellate  Court  erred  In 
dismissing  the  appeal  on  the  ground  that 
the  decree  appealed  from  was  not  a  final 
decree  In  the  sense  thtit  authorized  an  appeal 
to  be  prosecuted  from  It,  but  was  interlocu- 
tory, merely.  The  decisions  of  the  various 
conrts  of  tiiis  country  are  not  in  entire  har- 
mony as  to  whether  decrees  settling  the 
rights  of  the  parties  in  substance,  but  re- 
ferring the  cause  to  a  master  for  some  par- 
ticular purpose,  are  final  decrees.  This  court 
however,  is  committed  to  tbe  doctrine  that 
decrees  of  the  character  here  In  question  are 
final  in  the  sense  that  an  appeal  may  be 
prosecuted.  The  decree  was  a  final  adjudi- 
cation of  the  rights  of  the  parties  and  of  ap- 
pellant's liability  to  appellee,  as  charged  in 
the  bill.  It  found  appellant  liable  to  appellee 
for  $3,782 — a  sum  certain— -and  an  additional 
sum  of  4  francs  for  each  corset  embodying 
appellee's  improvement  manufactured  and 
sold  by  appellant  or  by  any  one  else  by  Its 
direction,  during  the  life  of  the  contract  be- 
tween the  parties.  In  excess  of  the  minimum 
number  of  2,160;  and,  for  the  purpose  of 
determining  whether  there  was  an  excess, 
and,  If  so,  how  many  corsets  in  excew  of 
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said  minimum  number  had  been  sold  by  or 
under  the  direction  of  appellant  it  was  or> 
dered  to  produce  its  books  and  records  for 
examination.  No  mutual  accounts  were  to 
be  adjusted  between  the  parties,  and  the  ref- 
erence  was  only  for  the  purpose  of  deter- 
mining the  amount  appellant  should  be 
charged  with,  if  anything,  in  addition  to  the 
amount  found  due  from  it  to  appellee  by  the 
court  This  was  to  be  determined  by  testi- 
mony, all  of  which  was  in  the  knowledge  and 
under  the  control  of  appellant  as  to  whether 
appellant  had  manufactured  and  sold  more 
than  the  minimum  numl>er  of  corsets  pro- 
vided for  in  the  contract  If  It  had.  It  was 
liable  to  appellee  for  4  francs  for  each  of  said 
corsets;  and.  If  it  had  not  Its  liability 
would  remain  $3,792. 

In  Stahl  V.  Stahl,  220  lU.  188,  77  N.  B. 
67,  the  decree  found  that  a  conveyance  of 
real  estate  to  certain  parties  was  construc- 
tively fraudulent  and  that  the  grEmtees  held 
the  proi)erty  in  trust  for  the  benefit  of  all 
of  the  children  of  the  grantor,  seven  in  num- 
ber, each  of  whom  was  in  equity  the  owner 
of  the  one-seventh  part  thereof,  and  that 
said  children  were  entitled  to  one-seventh  of 
the  rents  of  the  said  real  estate  from  the 
date  of  its  conveyance  by  their  mother,  and 
the  cause  was  referred  to  the  master  for  an 
accounting  in  that  respect  An  appeal  was 
prosecuted  from  that  decree  to  this  court 
where  a  motion  was  made  to  dismiss  it  on 
the  ground  that  it  was  not  a  final  decree. 
The  motion  was  reserved  to  the  hearing, 
and  upon  consideration  it  was  denied;  the 
court  holding  that  the  decree  finally  deter- 
mined the  equitable  ownership  of  the  prop- 
erty, and  adjudged  that  John  StaM  held  the 
title  in  trust  for  tlie  benefit  of  tbe  children 
of  Fredericks  L.  Stahl,  his  grantor,  but  that. 
In  80  far  as  it  referred  the  case  to  the  mas- 
ter for  an  accounting,  the  decree  was  inter- 
locutory. The  bill  in  AlUson  v.  Drake,  145 
111.  500,  82  N.  E.  537,  prayed  that  a  former 
decree  of  the  court  in  a  partition  suit  and 
a  subsequent  conveyance  and  execution  sale 
of  certain  land  claimed  by  complainants  be 
set  aside  and  for  an  accounting.  Upon  a 
hearing  a  decree  was  entered  setting  aside 
the  proceedings  and  decree  in  the  partition 
suit,  also  tbe  conveyance  mentioned  in  the 
bill.  Tbe  decree  found  tbe  interest  of  the 
several  parties  to  the  suit  in  the  land  as  al- 
leged in  the  bill,  ordered  partition  thereof, 
appointed  oommissloners  to  make  said  par- 
tition, and  also  decreed  that  an  accounting 
t>e  had  for  the  use  and  occupation  of  the 
land,  and  referred  the  cause  to  the  master 
for  that  purpose.  An  appeal  was  prosecuted 
from  that  decree,  and  a  motion  was  made 
in  this  court  to  dismiss  the  appeal  on  the 
ground  that  it  was  not  final.  Tbe  court 
.said  (page  510  of  145  111.,  page  539  of  32 
N.  B.):  "This  contention  is  based  upon  tbe 
fact  that  the  decree,  after  definitely  and 
finally  determining  the  righto  of  the  parties 
by  vacating,  and  setting  asldft  the  decree  in 
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the  former  partition  suit  and  all  proceed- 
ings thereunder,  and  ordering  a  reconvey- 
ance to  tbe  complainants  by  the  representa- 
tives of  Allison  of  lots  1  and  2,  and  also 
fixing  tbe  respective  Interests  of  tbe  several 
Joint  tenants  In  the  land  In  controversy,  and 
ordering  partition  thereof  between  tbem,  aud 
appointing  commissioners  for  that  purpose, 
also  awards  the  complainants  an  accounting 
In  resi)ect  to  the  use  and  occupation  of  the 
lands,  and  refers  the  cause  to  the  master  to 
take  and  state  such  account  We  are  of 
the  opinion  that  tbe  decree  is  final  ao  as 
to  authorize  an  appeal  to  this  court,  not- 
withstanding the  order  for  an  accounting. 
A  final  decree  is  not  necessarily  the  last 
order  in  tbe  case,  as  orders  sometimes  fol- 
low merely  tor  the  purpose  of  carrying  out 
or  executing  tbe  matters  which  the  decree 
has  determined,  but,  when  it  finally  fixes 
tbe  rights  of  tbe  parties,  It  Is  final,  and  may 
be  reviewed  on  appeal  or  writ  of  error."  In 
Gray  v.  Ames,  220  111.  251,  77  N.  B.  219, 
this  court  considered  the  question  whether 
a  decree  was  final  which  ordered  the  spe- 
cific performance  of  a  contract  to  convey 
real  estate  and  an  accounting  for  the  rents 
and  profits  of  the  real  estate  during  a  cer- 
tain time  and  referring  the  cause  to  the  mas- 
ter to  state  the  accoimt  The  principles 
governing  the  taking  of  the  account  were 
fixed  by  the  decree.  The  court  said  (page 
254  of  220  111.,  page  220  of  77  N.  E.) :  "A 
final  decree  is  one  which  fully  decides  and 
finally  disposes  of  the  entire  merits  of  the 
case.  8ome  other  order  or  decree  of  the 
court  may  be  necessary  to  carry  into  efTect 
the  rights  of  the  parties  or  some  incidental 
matter  may  be  reserved  for  consideration, 
which  decision,  either  one  way  or  another, 
-cannot  have  the  effect  of  altering  the  decree 
by  which  the  rights  of  the  parties  have  been 
declared.  A  decree  is  final  even  where,  as 
a  mere  Incident  to  the  relief,  granted,  it  di- 
rects a  reference  to  a  master  to  state  an  ac- 
-connt  Where  accounts  are  to  be  settled  be- 
tween the  parties  and  the  decree  contains 
an  order  of  reference  by  which  the  accounts 
are  to  be  stated  according  to  certain  princi- 
ples fixed  by  the  decree,  such  order  of  refer- 
ence will  not  have  tbe  effect  of  rendering  the 
decree  interlocutory."  In  Klein  v.  Inde- 
pendent Brewing  Ass'n,  231  Hi.  594,  83  N. 
B.  434,  tbe  decree,  in  addition  to  granting 
complainants  other  relief,  directed  an  ac- 
counting and  referred  the  cause  to  a  mas- 
ter to  take  and  state  the  account  in  accord- 
ance with  directions  given  by  tbe  decree. 
Upon  tbe  question  being  raised  in  this  court 
as  to  whether  the  decree  was  final  or  not, 
it  was  held  to  be  final  to  tbe  extent  that  It 
settled  the  rights  of  the  parties  and  an  ap- 
peal might  be  prosecuted  from  it 

It  was  held  In  Piper  v.  Piper,  231  111.  76, 
83  N.  E.  100,  following  Crowe  v.  Kennedy, 
224  111,  526,  79  N.  E.  626,  that  a  decree  for 
partition  and  appointment  of  commissioners 
Is  a  final  adjudication  of  the  rights  of  the 


parties,  although  tbe  report  of  the  commis- 
sioners thereafter  to  be  made  is  subject  to 
be  modified  or  set  aside  upon  objections  be- 
ing made  to  It,  and  although. a  report  that 
the  land  is  not  susceptible  of  division,  if 
approved,  would  necessitate  another  decree 
for  its  sale.  A  decree  for  partition  and  ap- 
pointment of  commissioners  was  held  a  final, 
appealable  decree  iu  Rhodes  v.  Rhodes,  172  111. 
187,  SON.  B.  170,  and  Jackson  V.Jackson,  144 
111.274,83  N.  E.  61, 36  Am.  St  Bep.427.  la 
Myers  v.  Manny,  63  IU.  211  (a  bill  to  foreclose  a 
mortgage)  it  was  said  (page  213):  "Such  a 
decree  has  always  been  regarded  as  so  far 
final  that  it  may  be  reviewed  on  appeal  or 
error.  It  Is  only  necessary  that  the  rights 
of  the  parties  In  tbe  controversy  be  settled 
and  determined  to  make  the  decree  final  so 
as  to  authorize  it  to  be  reviewed.  It  is  not 
the  last  order  in  the  case  approving  of  tbe 
sale,  the  execution  of  tbe  deed,  or  tbe  re- 
port of  the  officer  that  the  writ  of  assistance 
has  been  executed  that  is  the  only  final  de- 
cree in  the  case  from  which  an  appeal  or 
writ  of  error  may  be  prosecuted,  nor  is  it  the 
approval  of  the  master's  report  that  tbe  de- 
cree has  been  executed  in  other  cases,  but  it 
Is  the  decree  which  fixes  and  settles  the  rights 
of  the  parties."  A  decree  may  be  final  even 
though  it  directs  a  reference  to  tbe  master. 
Beebe  v.  Russell,  19  How.  283,  16  L.  Ed. 
668;  Stovall  v.  Banks,  10  Wall.  583,  19  L. 
Bd.  1036;  Mills  v.  Hoag,  7  Paige  (N.  Y.)  18, 
81  Am.  Dec.  271.  Tbe  case  of  Chicago  Build- 
ing Society  T.  Haas,  111  111.  176,  was  a  bill 
of  review  to  set  aside  and  impeach  a  decree 
on  the  ground  that  It  was  obtained  by  fraud, 
and  for  an  accounting.  A  decree  was  enter- 
ed setting  aside  the  decree  sought  to  be  Im- 
peached, and  the  case  was  referred  to  a  mas- 
ter in  chancery  to  take  and  state  the  account. 
On  appeal  to  this  court  from  that  decree,  the 
question  of  its  being  a  decree  from  which  an 
appeal  would  lie  was  not  raised,  but  In 
Adamski  v.  Wieczorek,  170  ni.  378,  48  N. 
E.  951,  where  tbe  question  of  what  is  a  final 
or  appealable  decree  was  under  discussion, 
the  court  cited  Chicago  Building  Society  v. 
Haas,  supra,  as  a  case  In  which  tbe  rights  of 
the  parties  were  finally  determined  by  the 
decree  appealed  from,  so  that  this  court 
might  properly  entertain  tbe  appeal. 

Under  tbe  decisions  in  this  state,  the  de- 
cree appealed  from  settled  tbe  rights  of  tbe 
parties  and  an  appeal  might  be  properly 
prosecuted  therefrom.  The  Appellate  Court 
therefore  erred  in  dismissing  the  appeal,  and 
its  Judgment  will  be  reversed  and  the  cause 
remanded  to  that  court  for  further  consider- 
ation not  Inconsistent  with  the  views  here- 
in expressed. 

Reversed  and  remanded. 

CARTER,  J.  (dissenting).  I  cannot  agree 
with  the  conclusion  In  tbe  foregoing  opinion 
that  the  decree  of  the  circuit  court  was  final. 
In  my  judgm^it  it  was  Interlocutory.  The 
courts  have  not  laid  down  a  satisfactory  defi- 
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nitlon  of  what  Is  an  Interlocutory  decree. 
Generally,  when  anything  Is  to  be  done  to 
complete  the  decree,  It  Is  not  final,  but  In- 
terlocutory. 2  Danlell'B  Ch.  PI.  &  Pr.  (6th 
Am.  Bd.)  •986,  note  8.  "It  Is  not  practicable 
to  settle  any  test  which  will  be  applicable 
In  every  case,  so  as  to  separate  Into  classes 
those  orders  which  are  appealable,  and  those 
which  are  not  There  are  many  cases  which 
are  obviously  appealable.  There  are  some 
as  obviously  not  appealable.  But  there  is 
an  intermediate  class  which  ca'miot  be  reduc- 
ed to  any  fixed  rule.  When  this  latter  class 
is  to  be  dealt  with,  it  would  seem  that  this 
court  Is  called  upon  to  exercise  a  special 
judgment  In  each  case,  in  view  of  its  peculiar 
circumstances."  Camden  &  Amboy  Rail- 
road Co.  V.  Stewart,  21  N.  J.  Eq.  484;  2 
Beach  on  Modem  Eq.  Pr.  {  938.  When  a 
decree  leaves  something  more  to  be  done 
than  the  mere  ministerial  execution  of  an 
order,  it  is  interlocutory  and  not  final  for 
the  purpose  of  appeal,  even  though  it  set- 
tles the  equities  of  the  bill.  Lodge  v.  Twell, 
135  U.  8.  232,  10  Sup.  Ct  745,  34  L.  Ed.  153; 
2  Beach  on  Modem  Eq.  Pr.  8  949.  Where 
the  basis  of  a  decree  embracing  the  equities 
of  a  bill  is  found,  but  the  distribution  among 
the  parties  in  interest  depends  upon  the 
facts  to  be  reported  by  the  master,  until  the 
court  shall  have  acted  upon  such  report  and 
sanctioned  it  the  decree  is  not  final.  Craig- 
head V.  Wilson,  18  How.  199,  15  L.  Ed.  332. 

This  court  held  on  a  bill  for  partnership 
accounting  that  an  interlocutory  decree  set- 
tling the  rights  of  the  several  partners  and 
determining  the  basis  of  the  settlement 
should  be  first  entered,  and  then  that  the 
cause  should  be  referred  to  a  competent  mas- 
ter to  state  the  accounts.  Moss  v.  McCall, 
75  111.  190.  To  the  same  effect  are  Mosier  v. 
Norton,  63  111.  519;  Moffett  v.  Hanner,  154 
IlL  649,  39  N.  E  474.  In  Chicago  &  North- 
western Railway  Co.  v.  City  of  Chicago,  148 
111.  141,  35  N.  E.  881,  we  said  (page  153  of 
148  111.,  page  883  of  35  N.  E.):  "A  judgment 
or  decree  Is  said  to  be  final  when  It  termi- 
nates the  litigation  between  the  parties  on 
the  merits  of  the  case,  so  that,  when  af- 
firmed by  the  reviewing  court,  the  court  be- 
low has  nothing  to  do  but  to  execute  the 
judgment  or  decree  it  had  already  entered, 
and  when  the  complainant  or  plaintiff  is  en- 
titled to  have  the  decree  or  Judgment  car- 
ried immediately  Into  execution.  Where  a 
decree  or  Judgment  is  final,  the  proceedings 
under  it  are  only  a  mode  of  executing  it, 
like  tbe  award  of  an  execution."  In  Gage  v. 
Eich,  56  111.  297,  the  same  situation  as  to 
pleadings  existed  as  in  this  case,  and  the 
order  entered  after  the  defendant  had  elect- 
ed to  stand  by  his  demurrer  stated  "that  all 
the  material  facts  alleged  in  said  bill  of  com- 
plaint are  tme,  and  that  the  said  complain- 
ants are  Justly  and  equitably  entitled  to  the 
relief  therein  prayed  for.     •     •     •     This 


court  •  •  •  doth  order  that  It  be  and  it 
hereby  is  referred  to  one  of  the  masters  of 
this  court  to  compute  and  ascertain  the 
amount  Justly  due  and  owing  to  the  defend- 
ant" In  deciding  this  oase  we  said  that  "it 
Is  a  well-settled  rule  in  equity  practice,  as 
well  as  in  proceedings  at  common  law,  that 
no  appeal  lies  from  any  interlocutory  order, 
merely,"  and  that  "in  this  case  there  has 
been  no  final  decree, — ^nothing,  Indeed,  but 
overraling  a  demurrer  to  the  bill  and  a  ref- 
erence to  the  master  to  state  an  account  and 
to  report  the  same  to  the  court.  The  case 
Is  yet  in  fieri,  and  no  appeal  can  He." 

This  decree  contains  no  provision  that  ap- 
I>ellant  should  pay  any  amount  ordered  to  be 
charged  against  it  in  the  accounting,  and  no 
execution  was  ordered  or  could  issue  there- 
on. Before  the  appellee  could  receive  any 
relief  thereunder,  It  required  a  further  order 
of  court  deciding  equities  that  were  materia) 
to  the  issues.  It  might  readily  lie  apprehend- 
ed  from  the  pleadings  that  one  of  the  chief 
points  of  contention  before  the  master  in  the 
taking  of  evidence  and  on  any  report  made 
by  him  would  be  whether  corsets  manufac- 
tured by  appellant  were  manufactured  under 
this  contract  or  under  some  other  rights  of 
appellant  acquired  either  by  a  patent  of  its 
own  or  by  license  from  others,  so  that  the 
master  would  have  something  more  than  the 
mere  mathematical  work  of  computing  the 
ntunber  of  corsets  manufactured.  The  cir- 
cuit court  by  the  decree  in  question  merely 
declared  the  rights  of  the  parties  and  the 
rules  to  be  adopted  in  stating  the  account 
Material  issues  still  remain  undisposed  of. 
If  the  reformation  of  the  contract  and  the 
order  that  appellant  should  pay  appellee  $1,- 
728  per  year  for  the  three  years  In  question 
were  the  only  material  points  covered  by 
the  bill,  then  appellant's  contention  should  be 
upheld.  The  decree,  however,  provides  other- 
wise. Apparently  the  provisions  just  refer- 
red to  are  but  a  small  part  of  the  controver- 
sy. Appellant  should  not  be  permitted  to 
bring  Its  case  here  by  piecemeal,  but  the 
case  should  be  finally  disposed  of  on  all  the 
material  Issues  before  it  Is  entitled  to  ap- 
peal. Sbolty  v.  Sholty,  140  lU.  81,  29  N.  B. 
1041. 

I  think  this  decree  is  interlocutory,  and 
not  final,  because  It  does  not  fully  decide  and 
fully  dispose  of  the  merits  of  the  case.  Mills 
v.  Hoag,  7  Paige  (N.  Y.)  18,  31  Am.  Dec.  271; 
Gray  v.  Ames,  220  111.  261,  77  N.  E.  219.  It 
is  not  final  also  because  the  appellee,  in 
whose  favor  It  is  made,  cannot  obtain  any 
benefit  therefrom  without  again  having  the 
case  passed  upon  by  the  trial  court  John- 
son V.  Everett,  9  Paige  (N.  Y.)  636. 

On  the  facts  set  out  In  the  pleadings  I  am 
of  the  opinion  that  the  Judgment  of  the  Ap- 
pellate Court  should  be  affirmed,  and  the 
order  in  question  held  to  be  Interlocutory. 
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SUPERIOR  COAIi  CO.  ▼.  E.  R.  DARLING- 
TON LUMBER  00. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

CONTBACTB  (S  117*)— VaMDIIT— RkSTBAINT  OF 

Trade. 

A  contract  that  If  defendant  woxild  bay 
coal  of  plaintiff  at  wholesale,  and  retail  it  at  a 
specified  point,  plaintiff  would  not  sell  to  any 
other  dealer  at  that  place,  was  not  void  as  in 
restraint  of  trade  and  againat  public  policy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §$  554-669 ;    Dec  Dig.  §  117.*] 

Appeal  from  Clrcnlt  Court,  Macoupin  Coun- 
ty ;  Robert  B.  Shirley,  Judge. 

Action  lay  the  Superior  Coal  Company 
against  the  B.  R.  Darlington  Lumber  Com- 
pany. ITrom  a  Judgment  of  the  Appellate 
Court  for  the  Third  District,  aflirming  a  judg- 
ment for  plal^itUf,  defendant  appeals.  Af- 
firmed. 

C.  O.  Terry  and  Welty,  Sterling  &  Whlt- 
more,  for  appellant.  Edw.  C.  Knotts,  for  ai>- 
pellee. 

HAND,  J.  This  was  an  action  of  assump- 
sit commenced  by  the  appellee  In  the  circuit 
court  of  Macoupin  county  against  the  appel- 
lant to  recover  the  purchase  price  of  certain 
coal  sold  and  delivered  by  the  appellee  to  the 
appellant  The  declaration  contained  the 
common  counts,  to  v^hlch  appellant  filed  three 
special  pleas,  which  averred,  in  substance, 
that  it  was  engaged  In  business  at  Benld,  In 
said  county,  which  business  consisted  of  buy- 
ing coal  at  wholesale  and  selling  the  same 
at  retail ;  that  appellee  was  engaged  in  min- 
ing coal  and  selling  the  same  at  wholesale; 
that  the  coal  the  purchase  price  of  which  was 
the  subject-matter  of  the  suit  was  purchased 
by  the  appellant  under  a  contract  with  the 
appellee,  whereby  It  was  agreed  that,  if  the 
appellant  would  buy  coal  of  the  appellee  at 
wholesale  and  retail  the  same  at  Benld,  the 
appellee  would  not  sell  coal  at  wholesale  to 
any  other  dealer  In  coal  at  said  place,  etc. 
A  demurrer  was  sustained  to  said  special 
pleas,  and,  the  appellant  having  elected  to 
stand  by  its  pleas,  a  judgment  was  rendered 
against  it  for  the  sum  of  $1,343.32,  which 
Judgment  has  been  affirmed  by  the  Appel-- 
late  Court  for  the  Third  District,  and  a  fur- 
ther appeal  has  been  prosecuted  to  this  court 

The  contention  Is  made  In  this  court  that 
the  Judgments  of  the  Appellate  and  circuit 
courts  should  be  reversed  on  the  ground  that 
said  contract  was  in  restraint  of  trade  and 
contrary  to  public  policy,  and  that  the  pur- 
chase price  of  coal  delivered  under  said  con- 
tract could  not  be  recovered  in  consequence 
of  the  invalidity  of  said  contract.  We  do 
not  agree  with  such  contention.  The  contract 
was  clearly  entered  Into  by  the  parties  for 
their  mutual  benefit  and  with  a  view  to  facili- 
tate trade  and  increase  their  business,  and 
not  with  a  view  to  restrain  trade  or  to  create 
a  monopoly  in  the  sale  of  coal  at  the  town  of 


Benld,  and  the  fact  that  the  effect  of  the 
contract  may  have  been  to  incidentally  re- 
strain competition  In  the  sale  of  coal  at  said 
town  did  not  make  the  contract  Illegal  and 
void.  In  Southern  Fire  Brick  &  Clay  Co.  v. 
Garden  City  Sand  Co^  223  IlL  616,  79  N.  E. 
313,  the  validity  of  a  contract  whereby  tlie 
owner  of  a  bed  of  fire  clay  agreed  with  cer- 
tained  experienced  fire  -iiaj  miners  and  cor- 
porations to  erect  a  plant  to  be  operated  by 
said  fire  clay  miners,  the  product  of  which 
was  to  be  taken  by  said  corporations  at  a 
fixed  price,  the  owner  agreeing  not  to  operate 
a  fire  clay  plant  on  any  other  land  owned  or 
controlled  by  him,  and  the  miners  agreeing 
not  to  sell  fire  clay  to  any  other  parties  than 
the  said  corporations  and  said  corporations 
agreeing  not  to  buy  any  fire  clay  except  that 
produced  at  said  plant,  was  under  considera- 
tion, and  It  was  held  that,  the  main  purpose 
and  chief  object  of  the  parties  to  the  contract 
being  to  foster  trade  and  increase  their  busl^ 
ness,  the  contract  was  not  in  restraint  of 
trade  and  void,  even  though  it  might  loci- 
dentally  tend  to  restrain  competition  in  the 
sale  of  fire  clay.  And  in  Brown  t.  Rounsa- 
vell,  78  111.  589,  it  was  held  that  a  contract 
to  furnish  for  sale  a  certain  make  of  sewing 
machines,  which  provided  that  the  purchaser 
should  engage  in  selling  said  machine  and  no 
other  and  to  buy  the  same  of  the  seller  and 
no  other,  was  not  In  restraint  of  trade  and 
void. 

Under  the  authority  of  these  cases,  and 
many  others  which  liave  been  decided  by 
this  court,  the  contract  was  not  void,  and  it 
was  not  contrary  to  public  policy  to  require 
the  appellant  to  pay  for  the  coal  which  it 
had  purchased  of  appellee.  The  courts  will 
not  declare  a  contract  void  on  the  ground  of 
public  policy  unless  it  clearly  appears,  as  it 
does  not  in  this  case,  that  the  contract  is  in 
violation  of  tha  public  policy  of  the  state. 
Leeds  v.  Townsend,  228  IlL  451,  Si  N.  E.  1069, 
13  L.  R.  A.  (N.  S.)  101. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(236  III.  96) 


LISTER  V.  GLOS. 


(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  Qdietino  TlTLB  (J  12*)— RiOHT  TO  Stn>— 
Possession— Uniupbovbd  ahd  Unoooupixc 
Land. 

A  bill  to  quiet  title  can  be  maintained  only 
where  complainant  is  in  possession,  or  where 
the  premises  are  unimproved  or  unoccupied. 

lEd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  8;   Dec.  Dig.  {  12.*] 

2.  Apfeai,    and    Ekbob    (§    574*)-^PBBSKByA« 

HON    or  EviDENCB— Cebtifioate   or   Evi- 
dence. 

A  party,  desiring  to  sustain  a  decree  based 
on  evidence  taken  in  open  court,  must  preserve 
the  evidence  by  a  certificate  of  evidence,  unless 


*For  other  oases  see  uuna  topic  snd  section  NUMBER  In  Dec  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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the  decree  flndr  and'  embodies'  the.  apecifle  facta 
proved. 

[Ed.  Note.— For  other  -cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2507 ;  Dec.  Dig.  8  574.*] . 

8.  Appeai,  ard  Bbbob  <{  900*)  —  BxviBW  — 

Pebsumptions. 

la  a  suit  to  quiet  title,  commenced  June 
26.  1007,  the  decree  found  that  complainant, 
prior  to  and  on  November  22,  1895,  was  the 
owner  o£,  and  iras  possessed  of,  the  real  estate 
in  controversy,  and  was  the  owner  of  the  prem- 
ises at  the  time  she  filed  her  bill.  Held,  that 
It  conld  not  be  presumed  in  support  of  such 
decree,  in  the  absence  of  a  certificate  of  evi- 
dence, that  plaintiff  was  ijossessed  of  the  land 
in  controversy  when  the  bill  was  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3675;   Dec.  Dig.  {  909.*] 

Appeal  from  Superior  Court,  Cook  Coun- 
ty; Albert  G.  Barnes,  Judge. 

Aetlon  by  Margaret  J.  Lister  against  Ja- 
cob OIos  and  wife.  Judgment  for  plaintiff, 
and  defendant  Jacob  Qlos  appeals.  Revers- 
ed and  remaoded. 

John  R.  O'Connor,  for  appellant  Cbarles 
8.  McNett,  for  appellee. 

-SCX)TT,  J.  The  appellee,  on  June  26, 1907, 
filed  her  bill  In  the  superior  court  of  Cook 
county  to  quiet  Iier  title  to  a  parcel  of  real 
estate  in  that  county.  Jacob  Glos  and  Em- 
ma J.,  bis  wife,  -were  made  defendants.  By 
that  t)ill  it  was  sought  to  'have  a  tax  deed 
made  to.  Jacob  Glos  canceled  and  set  aside 
as  a  doud  upon  the  title  of  appellee.  Glos 
and.  ivife  answered  separately,  replications 
were  filed,  proof  was  taken  In  open  court,  a 
decree  was  entered  .In  accordance  with  the 
prayer  of  the  bill,  and  Jacob  Glos  appeals. 

Ko  certificate  of  evidence  was  taken.  The 
bill  averred,  and  the  answers  denied,  that 
appellee  was,  at  tbe  time  of  the  filing  of  the 
bill.  In  possession  of  the  i^eal  estate  in  ques- 
tion. The  decree  did .  not.  In  its  recital  of 
facts,  find  that  she  was  so  in  possession  at 
the  Ume  of  the  filing  of  the  bUl,  and  it  is 
contended  on  the  part  of  appellant  that  the 
facts  found,  for  this  reason,  do  not  afford  the 
necessary  basis  for  the  relief  granted.  A 
bill  to  quiet  title  can  be  maintained  only 
where  the  complainant  is  In  possession,  or 
where  the  premises  are  unimproved  or  unoc- 
cupied. The  averment  that  appellee,  was  in 
possession  at  tbe  time  of  tbe  filing  of  the 
bill  was  material  and  JurisdicUonal  in  its 
cttaxacter,  and  it  was  necessary  that  it 
Blioald  be  proved.  Glos  ▼.  Kemp,  192  HI. -72, 
61  N.  E2.  473:  GloB  v.  MUler,f  213  DL  22,  72 
N.  B.  714. 

It  is  incumbent  upon  the  party  who  de- 
sires to  sustain  a  decree  to  preserve  the  evi- 
dence upon  which  it  Is  baaed,  by  certificate 
of  evidence,  if  the  proof  is  taken  in  open 
eotut,  or  tl>e  decree. must  find  and  embody 
tbe  specific  facta  that  were  proven.  Tlmke 
▼,  Allen.  225  111.  402,  80  N.  B.  297.  The  find- 
ing of  tlUs  decree  In  reference  to  possession 


is  in  these  words:  "Tbat  the  complainant, 
prior  to  and  on  the  22fl  day  of  November, 
A.  D.  1895,  was  tbe  owner  of  and  was  pos- 
sessed of  that  certain  parcel  of  real  estate 
[here  follows  description],  and  that  said 
complainant  was  the  owner  of  said  premises 
.at  the  time  of  filing  her  said  bill  of  com- 
plaint." Appellee  contends  that^  as  the  de- 
cree finds  that  she  had  possession  in  1895, 
and  was  then  the  owner,  and  further  finds 
that  she  was  the  owner  at  the  time  of  filing 
ber  bill,  a  presumption  exists  that  her  pos- 
session continued  from  1895  down  to  the  time 
of  the  filing  of  the  bill.  If  such  a  presump- 
tion arises,  it  is  one  that  is  not  conclusive, 
and  it  may  have  been  rebutted  by  other  proof 
heard  on  the  trial.  Hale  v.  Wiggins,  83 
Conn.  101.  Looking  at  the  decree  in  the 
light  most  favorable  to  appellee,  if  the  pre- 
sumption be  as  she  contends,  the  decree  only 
preserved  a  fact  which  affords  evidence  of  a 
further  alleged  fact  which  it  was  necessary 
for  her  to  establish.  The  decree^  in  cases 
sucb  as  this,  must  find  the  spedflc  facts,  and 
not  merely  recite  the  evidence  of  those  facts. 
If  the  court  found  that  appellee  was  in  pos- 
session at  the  time  of  the  filing  of  the  bill, 
that  fact  should  have  been  stated  in  the  de- 
cree, and  the  absence  of  such  a  statement  is 
here  fatal. 

The  decree  of  the  superior  court  will  be 
reversed,  and  the  cause  will  be  remanded, 
for  further  proceedings  not  Inconsistent  with 
the  views  above  expressed. 

Reversed  and  remanded. 


(2SS  HL  97) 

CRANB  V.  VILLAGE  OF  ROSELLB  et  aL 

(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  Municipal  Cobpobations  ({  835*)— Usx  or 
Stbeams  fob  Dbainage. 

A  village  through  which  flows  a  stream, 
being  the  owner  of  the  dominant  heritage,  may 
collect  its  surface  waters  and  have  them  pass 
by  way  of  the  stream  through  the  land  of  a  low- 
er owner,  so  long  as  it  does  not  cast  its  sew- 
age on  hiB  land,  and  thereby  create  a  nuisance, 
and  this  though  it  incloses  the  stream  within 
the  village,  and  collect  and  conduct  to  it  the 
surface  water,  by  underground  tile  drains,  ia- 
stead  of  surface  ditches. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpomtions,  Cent  Dig.  |  1785;  Dec.  Dig.  I 
835.*]  , 

2.  MUNIOIFAI.    COBPOBAHONS    (§    846*)— DlB- 
CHABGB  OF  Sewage— Injunction. 

Where  complainant  claims  defendant  village 
is  draining  sewage  into  a  stream  and  thereby 
casting  it  on  his  land  through  which  the  stream 
runs,  and  defendant  claims  it  is  only  drain- 
age surface  water,  injunction  will  not  be  grant- 
ed, no  nuisance  being  established  by  a  judgment 
at  law,  unless  the  allegatioBS  of  the  bill  are 
established  by  clear  and  satisfactory  evidence. 

[Ed.  Note.— For  other  case9,  see  Municipal 
Corporations,  Dec.  Dig.  §  846.*] 

3.  Injunction  (8  174*)— Dissolutiok— Afft- 
DAViTS— Sebvice. 

°  Affidavits  in  rebuttal  on  motion  to  dissolve 
a  temporary  injnnotion  filed  in  contt.by  defend- 
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ant  a  week   before  the   hearing   need   not   be 
served  on  complainant. 

[Ed.  Note.— For  other  caaes,  tee  Injunction, 
Cent  Dig.  J  S86;    Dec.  Dig.  i  174.*] 

Error  to  Circuit  Court,  Du  Page  County; 
L.  C.  Rutb,  Judge. 

Suit  by  Frank  R.  Crane  against  tbe  Til- 
lage of  Roselle  and  others.  Decree  for  de- 
fendants. Complainant  brings  error.  Af- 
firmed. 

This  was  a  bill  In  chancery  brought  by 
plaintiff  In  error,  in  the  circuit  court  of  Du 
Page  county,  to  restrain  defendants  in  error 
from  proceeding  with  the  construction  of  a 
sewerage  system  in  the  village  of  Roselle, 
and  from  trespassing  upon  and  damaging  his 
land.  Tbe  bill  alleges  that  complainant  is 
tbe  owner  of  a  farm  of  117  acres  lying  north 
of  and  adjoining  the  village  of  Roselle,  valued 
at  $100  per  acre,  and  stocked  with  cattle, 
hogs,  horses,  and  other  stock  worth  $3,000; 
that  a  natural  stream  of  water  runs  through 
the  entire  length  of  the  land,  Into  which  emp- 
ty a  number  of  small  springs,  forming  a  pure, 
clear,  safe,  convenient,  and  healthful  water- 
ing stream  used  by  the  complainant  for 
watering  said  stock ;  that  said  creek  follows 
its  natural  course  from  the  east  side  of  State 
road,  a  street  of  said  village  of  Roselle; 
thence  along  the  north  side  of  Hattendorf 
avenue,  in  said  village,  across  lots  2  and  3, 
In  block  2,  and  thence  into  and  uipon  the 
land  of  complainant.  The  bill  avers  that 
defendants  are  engaged  in  the  construction 
of  a  system  of  sewers  In  the  village  of  Ro- 
selle, and  for  that  purpose  are  laying  tile 
under  the  surface  of  the  ground,  which  car- 
ries the  sewage  to  and  empties  it  into  said 
natural  water  course  on  complainant's  land; 
that  said  village  is  laying  drains  to  connect 
houses  with  said  tile  for  the  purpose  of  dis- 
charging therein  sewage  of  the  village,  and 
causing  it  to  flow  Into  said  natural  water 
course  and  upon  complainant's  land,  thereby 
rendering  unfit  for  use  the  water  In  said 
water  course  and  discharging  larger  quan- 
tities of  water  upon  complainant's  land  than 
flowed  to  and  upon  It  through  said  natural 
water  course. 

Tbe  answer  admits  that  the  village  Is  lay- 
ing drain  pipes,  but  denies  that  they  are  for 
the  purpose  of  affording  a  sewerage  system 
for  said  village,  and  avers  that  the  village 
of  Roselle  has  not  over  300  inhabitants,  has 
no  system  of  waterworks,  and  does  not  con- 
template the  construction  of  any  waterworks 
system;  that  it  has  no  system  of  sewers,  and 
no  water-closets  are  connected  with  or  intend- 
ed to  drain  into  any  part  of  the  drainage 
work  under  construction.  The  answer  fur- 
ther avers  that  the  ravine  or  gully  which 
runs  through  Hattendorf  avenue  In  said  vil- 
lage, and  thence  Into  the  water  course  on 
complainant's  land,  renders  It  Impracticable 
to  improve  Hattendorf  avenue  without  divert- 


ing the  water  Into  a  tile  under  the  surface  of 
the  ground,  and  that  the  purpose  of  laying 
the  tile  In  Hattendorf  avenue  is  to  divert  the 
water  under  the  surface  so  that  the  street 
may  be  improved  and  rendered  fit  for  use 
and  travel,  and  that  the  other  tile  drains 
constructed  or  proposed  to  be  constructed, 
which  empty  Into  the  larger  tile  in  Hatten- 
dorf avenue,  are  constructed  with  catch- 
basins,  and  are  Intended  for  surface  drain- 
age only,  and  that  none  of  said  tile  drains 
are  constructed  for  the  purpose  of  carrying 
sewage.  Tbe  answer  farther  avers  that  tbe 
natural  outlet  for  the  surface  drainage  of 
said  village  of  Roselle  Is  Into  the  water 
course  which  passes  upon  and  through  com- 
plainant's land,  and  that  the  tile  drain  be- 
ing laid  will  not  increase  the  flow  of  water 
in  said  water  course  nor  further  pollute  the 
stream,  but  Is  Intended  simply  to  carry  tbe 
surface  water  from  said  village. 

Upon  filing  their  answer  defendants  served 
notice  on  complainant  that  they  would  move 
for  a  dissolution  of  the  Injunction,  and  In 
support  of  said  motion  would  read  certain 
affidavits,  copies  of  which  were  attached  to 
the  notice.  Before  hearing  the  motion,  the 
court,  at  the  request  of  and  accompanied 
by  counsel  for  both  parties,  visited  the  vil- 
lage of  Roselle,  and  went  upon  and  examined 
the  premises  and  the  work  sought  to  be  en- 
joined. The  motion  was  then  heard  by  the 
court  upon  affidavits  of  both  parties,  and  ft 
decree  was  entered  finding  that  tbe  work  be- 
ing done  by  defendants  was  for  the  purpose 
of  caring  for  the  natural  flow  of  water  run- 
ning Into  said  creek,  and  that  the  stream  had 
not  become  polluted  by  the  construction  of 
the  drains  in  question.  The  court  further 
found  that  the  allegation  that  the  village  of 
Roselle  intended  to  establish  a  system  of 
sewers  by  tbe  use  of  said  drains  was  not 
established,  and  dissolved  the  injunction  and 
dismissed  the  bill  without  prejudice  for  want 
of  equity.  Complainant  brings  the  cause  to 
this  court  by  writ  of  error. 

Jobn  E.  Owens  (William  3.  Stapleton,  of 
coi^usel),  for  plaintiff  in.  error.  Fred  A.  Rath- 
Je  and  William  R.  Burleigh,  for  defendants 
in  error. 

FARMER,  J.  (after  stating  the  facts  as 
above).  Plaintiff  in  error's  land  through 
which  the  stream  runs  lies  north  of  and  ad- 
joining the  village  of  Roselle.  State  road 
runs  north  and  south  at  the  west  side  of  the 
village.  Bokelman  and  Center  streets  are, 
respectively,  one  and  two  blocks  east  of 
State  road,  and  also  run  north  and  south. 
Hattendorf  avenue  runs  east  and  west,  and  Is 
150  feet  south  of  complainant's  farm.  Chica- 
go street  also  runs  east  and  west,  one  block 
south  of  Hattendorf  avenue.  Tbe  land  be- 
tween Hattendorf  avenue  and  complainant's 
land  was  formerly  owned  by  complainant. 
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and  was  by  him  laid  off  Into  lots  and  blocks. 
Block  3,  lying  just  east  of  State  road  and 
north  of  Hattendorf  arenne,  contains  five 
lots,  numbered  from  1  to  5,  respectively,  be- 
ginning on  east  side  of  the  block,  and  block 
2,  Jnst  east  of  block  8,  contains  four  lots,  al- 
so numbered  from  the  east.  The  stream  In 
question  comes  from  the  north  and  west,  and 
crosses  State  road  near  the  northwest  comer 
of  block  3,  and  runs  southeast  across  lots  5 
and  4  of  said  blodt  3,  and  east  along  Hatten- 
dorf avenue  a  distance  of  about  two  hundred 
feet;  thence  east  along  the  land  Just  south 
of  Hattendorf  avenue,  to  a  point  a  short  dis- 
tance east  of  Bokelman  street;  thence  north 
across  Hattendorf  avenue  and  northeast 
across  lots  3  and  2  of  block  2,  Into  plaintiff 
in  error's  fat)n.  Defendants  cut  an  open 
ditch  along  the  west  side  of  State  road  to 
Its  Intersection  with  Hattendorf  avenue  and 
diverted  the  stream  into  It.  From  this  point 
they  laid  a  30-lnch  tile  drain  under  Hatten- 
dorf avenue  east  to  its  intersection  with  Bok- 
elman avenue,  and  thence  northeast  across 
lots  3  and  2  of  block  2,  connecting  with  the 
stream  at  the  line  of  plaintiff  In  error's  land. 
There  Is  also  a  tile  drain  from  Chicago  street 
down  Bokelman  street,  connecting  with  said 
30-lnch  tile.  The  theory  of  complainant's  bill 
Is  that  the  Improvements  made  and  contem- 
plated to  be  made  were  for  the  purpose  of 
establishing  a  sewerage  system;  that  the 
stream  on  complainant's  land  was  to  be  used 
as  an  ouUet  for  the  same ;  and  that  the  sew- 
age, filth,  and  polluted  water  cast  In  the 
stream  on  his  farm  constituted  a  nuisance 
that  the  court  should  enjoin.  Defendants 
contend  the  drains  were  constructed  for  and 
Intended  to  be  confined  to  the  carryhig  off 
of  surface  water  that  naturally  fiowed  upon 
complainant's  land,  which  proper  drainage 
required  In  order  to  enable  them  to  Improve 
the  streets  of  the  village. 

Complainant  read  In  evidence  five  affidav- 
its. From  one  affidavit  it  appeared  that  H. 
H.  Bremer,  the  engineer  who  prepared  the 
plans  for  the  system  of  drains,  told  one  of 
affiants  that  he  had  been  authorized  by  the 
village  to  formulate  plans  for  a  drainage 
and  sewerage  system  In  said  village,  and  that 
all  sewers  would  drain  Into  the  main  drain, 
and  that  house  connections  would  be  made 
from  time  to  time.  Complainant's  affidavit 
stated  that  he  was  familiar  with  the  proposed 
i^atem  of  sewers,  and  from  an  examination 
of  the  same,  and  from  conversations  with  the 
village  officials,  he  believed  that  the  entire 
sewage  of  the  village  would  be  discharged  on 
his  land,  and  that  a  number  of  bouses  had 
been  connected  with  said  sewers.  The  man- 
,ager  of  complainant's  farm  made  affidavit 
that  the  stream  on  complainant's  farm  had 
been  used  for  furnishing  water  for  his  stock, 
but  that  since  the  laying  of  the  drains  in 
question  he  had  seen  filth  and  refuse  matter 
flowing  into  the  stream  from  the  30-lnch 
tile  drain;  that  tuch  discharges  were  accom- 
panied by  noxious  and  offensive  odors,  ren- 


dering said  stream  unfit  for  use.  The  affidav- 
it of  Waterman,  a  civil  engineer,  after  de- 
scribing the  course  of  the  stream,  stated  that 
be  had  made  an  examination  with  a  view  of 
ascertaining  the  presence  of  house  connec- 
tions with  said  sewers,  and  that  he  found  a 
closet  in  a  saloon  connected  with  the  sew- 
ers and  found  eight  house  drain  connections 
with  said  sewers,  four  of  which  were  new 
connections,  also  several  catch-basins  in  Chi- 
cago avenue,  and  a  12-incb  sewer  on  each 
side  of  Bokelman  street  connecting  with  said 
30-lnch  tile.  By  affidavits  read  by  defend- 
ants it  was  shown  that  the  drains  were  not 
for  a  sewerage  system,  but  were  for  the  pur- 
pose of  carrying  .off  the  surface  water  and  to 
enable  the  village  to  Improve  Hattendorf  ave- 
nue ;  that  there  was  no  system  of  waterworks 
and  no  water-closets  in  the  village  connecting 
with  the  drain ;  that  the  closet  in  the  saloon 
building  referred  to  and  all  other  closets 
drained  Into  cesspools,  and  not  into  the 
drains;  that  the  closets  of  the  eight  build- 
ings mentioned  by  complainant  did  not  drain 
into  the  tile,  but  that  the  only  drains  from 
houses  into  it  were  a  few  drains  for  the  pur- 
pose of  carrying  water  only.  The  engineer 
denied  telling  complainant's  witness  the  vil- 
lage was  planning  to  install  a  system  of  sew- 
ers. It  was  also  shown  that  the  work  done 
was  the  same  as  that  which  complainant  en- 
deavored to  have  the  village  do  when  he  own- 
ed the  land  on  each  side  of  Hattendorf  ave- 
nue. In  order  to  Improve  the  streets,  so  he 
could  sell  the  lots;  also,  that  complainant 
agreed  with  the  purchasers  of  said  lots  that 
he  would  procure  the  village  to  make  the 
Improvements  as  they  were  made;  that  cer- 
tain of  the  drains  from  Chicago  street  had 
been  in  use  for  more  than  30  years ;  that  the 
stream  had  been  in  use  for  more  than  20 
years  as  an  outlet  for  the  discharge  of  house 
drainage,  and  the  tile  drains  and  catch-basins 
from  Chicago  avenue  were  laid  by  an  agree- 
ment between  the  village  and  one  William 
Rathje,  complainant's  grantor,  then  the  own- 
er of  the  land  In  controversy. 

It  Is  clear  that  the  stream  In  question  is  the 
natural  outlet  for  the  stuf ace  drainage  of  the 
village  and  vicinity.  A  consideration  of  the 
affidavits  warranted  the  finding  that  the  lay- 
ing of  the  30-inch  tile  in  Hattendorf  avenue 
was  for  the  purpose  only  of  conducting  under- 
ground the  stream  which  ran  for  a  consider- 
able distance  down  Hattendorf  avenue,  so 
that  It  might  be  Improved  and  made  passable, 
and  that  the  other  drains  were  for  the  pur- 
pose of  collecting  the  surface  waters  from 
other  parts  of  the  village.  The  village  own- 
ing the  dominant  heritage  in  this  case  had  a 
right  to  collect  its  surface  waters,  and  have 
them  pass  off  over  the  servient  heritage  belong- 
ing to  complainant,  so  long  as  It  did  not  cast 
its  sewage  upon  his  land  and  thereby  create  a 
nuisance ;  and  It  makes  no  difference  whether 
said  surface  water  be  collected  by  ditches  up- 
on the  surface  or  by  tile  drains  underground. 
Robb  T.  Tillage  of  La  Grange,  158  IlL  21,  42 


Digitized  by 


Google 


184 


80  NORTHBASTBRN  BEPOBTBB. 


(IlL 


N.  E.  77.  No  nuisance  having  been  establish- 
ed in  fhis  case  by  a  Judgment  at  law,  the 
granting  of  an  injunction  will  not  be  sustain- 
ed unless  the  allegations  of  the  bill  are  prov- 
en by  clear  and  satisfactory  evidence.  Robb 
V.  Village  of  La  Orange,  suiura.  The  evidence 
as  to  whether  any  sewage  of  the  village  was 
turned  into  the  stream  in  question  was  con- 
flicting, complainant's  affidavits  tending  to 
show  that  it  was,  and  those  of  defendants 
that  it  was  not  The  court,  at  the  request 
of  counsel  for  both  parties,  viewed  the  prem- 
ises, and  from  a  personal  inspection,  In  con- 
nection with  the  evidence,  determined  that 
the  system  of  drainage  was  only  for  the  pur- 
pose of  taking  care  of  the  natural  flow  of  the 
surface  water,  that  no  water-closets  were  con- 
nected with  said  drains,  and  that  said  stream 
was  not  polluted  by  reason  of  said  improve- 
ments. We  are  of  opinion  that  none  of  the 
allegations  of  the  bill  upon  which  the  plain- 
tiff In  error  relied  for  the  relief  prayed  were 
proven  by  such  clear  and  satisfactory  evi- 
dence as  to  have  warranted  the  chancellor  In 
sustaining  the  temporary  injunction. 

Ck>mplalnt  is  also  made  of  the  ruling  of  the 
court  In  admitting  certain  affidavits  offered 
in  rebuttal  by  defendants,  because  copies  of 
the  same  had  not  beea  served  upon  complain- 
ant's counsel.  The  affidavits  were  merely  In 
rebuttal,  and  were  filed  In  court  on  Novem- 
ber Ist  and  the  cause  was  not  heard  until 
November  8th.  No  authority  is  cited  by  com- 
plainant for  requiring  such  affidavits  to  be 
served  on  him,  and  we  know  of  none.  No  er- 
ror was  committed  by  the  court  in  this  re- 
gard. 

The  decree  of  the  circuit  court  Is  affirmed. 

Decree  affirmed. 


(286  111.   88) 

THOMAS  y.  METZ  et  al. 
(Supreme  Court  of  Illinois.    Oct  20,  1008.) 

1.  Dedication   (J   23*)— Statuiobt   Dxdica- 
TioN— FoHM  OF  Plat. 

Where  a  plat  of  a  block,  showing  an  alley 
extending  through  the  center  thereof,  did  not 
conform  to  the  statute,  there  was  not  statutoiy 
dedication  of  the  alley. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  «  55,  56;    Dec.  Dig.  {  23.*] 

2.  Dedicatioh    (J   ISJO  —  Alleys  —  Common- 
Law  DEDICATION— Estoppel. 

Owners  conveying  realty  in  a  block,  ac- 
cording to  the  description  of  a  recorded  plat 
and  by  reference  thereto,  adopt  the  entire  plat 
with  all  its  dedications,  thongh  the  plat  did  not 
conform  to  the  statute,  and  they  are  estopped 
to  den^  a  common-law  dedication  of  an  allev 
appearing  on  the  plat,  which  estoppel  is  bind- 
ing on  those  succeeding  to  the  title  of  the  orig- 
inal owners. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  35,  37-^7;  Dec.  Dig.  {  19.*] 

8.   MUNIOIPAI.       OOBPOBATTONS       ({       106*)     — 

SntBBi»—AiXKT»— Vacation— SuinoiBNCT. 

An  ordinance  vacating  an   alley   is   void, 

where  the  record  of  the  council  does  not  show 

that  it  was  passed  by  three-fourths  majority  of 


all  the  aldermen,  as  required  by  Hurd's  Rev. 
St  1905,  c.  145,  I  1. 

[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  221-228;   Dec.  Dig; 

4.  EsTOFPXi.  ({  63*)— Alleys— Existence. 

A  plat  of  a  block,  not  conforming  to  the 
statute,  showed  an  alley  extending  through  It 
An  ordinance  vacating  the  alley  was  void.  A 
part  of  it  was  occupied  b]F  private  persons,  while 
a  part  of  it  remained  in  continual  use  as  a 
way,  by  owners  of  lots  in  the  block.  Held, 
that  such  owners  and  the  city  were  not  equita- 
bly estopped  from  insisting  on  the  existence  Of 
the  alley  remaining  in  use. 

[Ed.  Note.— For  other  cases,  see  Estoppel,  Dae. 
Dig.  i  «3.*] 

5.  Estoppel  (J  66*)—Alleys— Existence. 

A  purchaser  ot  a  lot  in  a  block,  a  plat  of 
which  showed  an  alley  through  it  understood 
at  tlie  time  of  the  purchase  that  the  alley  was 
a  private  alley.  He  later  obtained  a  deed  from 
the  owners  of  the  fee  of  the  alley,  conveying 
a  strip  thereof.  Held,  that  the  purchaser  was 
not  thereby  estopped  from  regarding  the  alley 
as  a  public  alley. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  SS  159-162;   Dec  Dig.  §  66.*] 

0.  Easements   (i   10*)- Right  of   Wat— Ac- 

QOISITION. 

Where  one  used  a  portion  of  an  alley  as  a 
way  for  more  than  20  years,  claiming  to  do  so 
as  a  matter  of  right,  he  acquired  an  easement 
of  passage  therein  by  user,  and  was  entitled  to 
have  the  alley  remain  open  as  a  way,  though  tlie 
alley  had  l>een  legally  vacated  by  tlie  munici- 
pality. 

[Ed.  Note. — For  other  cases,  see  E^asementa, 
Cent  Dig.  {{  27-33;  Dec.  Dig.  g  10.*] 

Error  to  Circuit  Court,  Macon  County; 
William  O.  Johns,  Judge. 

Bill  by  BaUle  K.  Thomas  against  Melville 
F.  Metz  and  another.  There  was  a  decree 
dismissing  the  bill  for  want  of  equity,  and 
plaintiff  brings  error.    AfDrmed. 

On  September  21,  1906,  Sallie  R.  Thomas, 
plaintiff  In  error,  filed  her  bill  in  the  circuit 
court  of  Macon  county  against  Melville  F. 
Metz  and  Asbury  D.  Metz,  defendants  In  er- 
ror, seeking  an  Injunction  restraining  them 
from  interfering  with  the  use  and  possession 
by  plaintiff  in  error  of  a  strip  of  land  8  feet 
wide  and  135  feet  long.  In  block  8,  in  Read  & 
Co.'s  addition  to  the  city  of  Decatur,  alleged 
to  he  owned  by  her,  and  for  other  relie&  De- 
fendants answered  the  bill,  averring,  among 
other  things,  that  the  strip  of  land  In  ques- 
tion had  been  laid  out  and  platted  as  a  pub- 
lic alley,  and  that  they  were  entitled  to  the 
use  of  the  same,  and  that  complainant  was 
not  entitled  to  the  relief  sought  The  cause 
was  referred  to  a  master,  who  heard  the 
proof,  and  made'  a  report  finding  that  com- 
plainant was  the  owner  In  fee  simple  of  the 
strip  of  land  In  dispute,  and  recommending 
that  defendants  should  be  perpetually  en- 
joined from  Interfering  with  the  use  and  pes-- 
session  of  complainant  her  heirs,  or  assigns 
In  and  to  said  strip  of  land.  Objections  to 
the  master's  report  were  overruled  and  or- 
dered by  the  court  to  stand  as  exceptions, 
and  on  September  6,  1007,  a  decree  was  en- 
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tered  by  the  conrt  Biistalnlng  certain  of  the 
exceptions  and  overruling  others,  and  find- 
ing, among  other  things,  that  Sallle  R.  Thom- 
as iB  the  only  heir  at  law  of  Milton  B.  Thom- 
as and  Susan  C.  Thomas,  and  Is  the  owner  of 
lots  6  and  7  of  the  resurrey  of  said  block  8, 
-except  a  small  tract  in  the  nostheast  cor- 
ner of  said  lot  6,  extending  north  and  south 
25  feet,  and  east  and  west  42  feet ;  that  Mel- 
ville F.  Metz  became  the  owner  of  the  north 
half  of  lot  5,  in  said  block  8,  by  virtue  of  a 
warranty  deed  executed  by  Susan  C.  Thomas 
and  Milton  B.  Thomas,  her  husband,  on 
AprU  27,  18S2,  and  that  he  also  became  the 
owner  of  the  south  half  of  said  lot  by  virtue 
of  a  warranty  deed  executed  by  the  said 
Snisan  C.  Thomas  and  Milton  B.  Thomas  on 
February  15,  1887 ;  that  the  whole  of  said 
lot  6  has  been  sold  under  a  foreclosure  pro- 
ceeding against  the  said  MelvlUe  F.  Mets  and 
iM  wife  in  the  said  circuit  court,  and  that 
a  certificate  of  purchase  therefor  was  Issued 
by  the  master  tn  chancery  of  said  court  to 
Aabnry  D.  Metz,  and  that  since  the  filing  of 
the  bill  herein  be  has  received  from  said 
master  a  deed  conveying  to  him  all  of  the 
said  lot  5,  and  that  he  is  now  the  owner  of 
the  fee  in  said  lot. 

The  decree  further  finds  that  on  May  .10, 
1875,  the  said  block  8  was  resurveyed  and 
platted  and  divided  Into  lots  fronting  east 
and  west,  with  a  le-foot  alley  running 
through  the  center  of  said  block  from  north 
to  south,  which  resurvey  and  plat  shows  the 
Blze  of  said  lots  to  be  80  feet  In  width  north- 
and  south,  and  152  feet  in  d^tb'  east  and 
west;  that  said  plat  was  not  acknowledged 
by  any  of  the  owners  of  the  lands  in  said 
block,  but  that  it  was  filed  for  record  on 
May  25,  1878,  and  recorded  In  the  records  of 
Macon  county,  and  that  by  reason  of  such 
filing  and  recording  of  said  plat  the  stress  i 
and  alleys  shown  thereon  became  and  wete' 
dedicated  to  the  public,  and  a  common-law 
dedication  was  tfiereb'y  elCected  of  said  alley 
60  running  north  and  south  through  said  re- 
survey  of  said  block  8;  that  on' September 
5,  1881,  the  city  council  of  the  city  of  Dp- 
catur  pretended  to  pass  an  ordinance  vacat- 
ing the  said  alley,  which  said  pretended  or- 
dinance was  and  Is  illegal  a_nd  void;  that 
at  the  time  Eald  block  8  was  originally  laid 
out  and  platted  it  was  owned  in  fee  simple  : 
by  Thomas  H.  Read,  and  that  said  resurvey  . 
was  made  after  his  death ;  that  prior  to  the 
passage  of  said  ordinance,  In  June  and  July, 
1881,  all  of  the  heirs  of  the  said  Read  con- 
veyed to  Susan  C.  Thomas,  by  quitclaim 
deeds,  the  entire  l8-foot  alley;  that  the  con- 
veyance of  Milton  B.  Thomas  and  wife  to 
Melville  F.  Metz  of  the  north  half  of  said 
lot  5  Included  no  part  of  the  said  alley. 

The  decree  further  finds  that  on  July  9, 
1881,  the  said  Susan  C.  Thomas  and  MUton 
B.  Thomas  conveyed  to  De  Wttf  O.  Shockley 
the  east  half  of  the  said  IB-foot  alley  adjoin- 
ing lot  8  In  snld  block  8,  extending  from  the 
aontb  the  entire  distance  across  said  lot  to 


the  south  line  of  said  lot  5;  that  on  July 
19,  1881,  the  said  Susan  C.  Thomas  and  Mil- 
ton B.  Thomas  conveyed,  by  deed,  to  David 
S.  Shellabarger  the  west  half  of  the  16-foot 
alley  adjoining  lots  2  and  3  in  said  block, 
and  that  on  October  3,  1881,  they  conveyed  to 
said  Shellabarger  that  portion  of  the  west 
half  of  said  alley  extending  from  the  south- 
east -eorner  of  said  lot  3  south  25  feet ;  that 
on  July  9,  1881,  the  said  Susan  0.  Thomas 
and  MUton  B.  Thomas  conveyed  to  James 
W.  Haworth  the  east  half  of  said  alley  lying 
immediately  west  of  lots  1  and  4  in  said 
block,  and  that  said  conveyances  to  Shel- 
labarger and  Haworth  conveyed  all  of  the 
said  alley  in  said  block  north  of  the  north 
line  of  said  lot  6,  and  the  north  25  feet  of  the 
west  half  of  said  alley  lying  west  of  the  said 
lot  5;  that  on  February  15,  1887,  the  said 
Susan  C.  Thomas  and  MUton  B.  Thomas  con- 
veyed to  Melville  F.  Metz  the  east  half  of 
said  alley  lying  Immediately  west  of  said 
lot  5,  and  that  by  the  conveyances  above 
meBtl(med  the  said  Susan  0.  Thomas  and 
Milton  B.  .Thomas  conveyed  all  of  said  alley 
to  the  Qwners  of  lots  adjoining  the  same,  ex- 
cept that  portion  of  the  west  half  of  the 
alley  extending  north  from  the  north  line  of 
North  street  135  feet,  lying  immediately  east 
of  lot'  7  and  a  part  of  lot  6 ;  that  subsequent 
to  the  death  of  Milton  B.  Thomas,  Susan  C. 
Thomas,  his  widow  and  the  mother  of  plain- 
tiff In  error,  erected  a  fence  along  the  west 
side  of  the  remaining  portion  of  said  alley  on 
the  line  between  said  alley  and  lot  6,  which 
connected  with  a  fence  then  existing  on  the 
east  line  of  said  lot  7,  and  that  said  fence  re- 
mained on  said  line  untU  il!  rotted  down ;  that 
after  the  conveyance  of  the  east  half  of  said 
alley  along  said  lot  5  to  the  said  Melville  F. 
Metz,  he  built  a  barn  on  the  north  line  of  said 
Jpt  6,  extending  across  the  half  of  said  alley  so 
eonveyed  to  him;  that  prior  to' the  erection 
of  said  barn  there  was. a  gate  across  the 
east  half  of  said  alley  at  the  north  line  of 
said  lot  5,  and  that  by  opening  the  same  per- 
tons  could  pass  through  said  alley ;  that  the 
said  Melville  F.  Metz,  from  the  time  he  pur- 
(ihased  the  north  half  of  said  lot  5  up  to  the 
time  of  the  beginning  of  this  suit,  used  the 
said  alleyway  in  passing  from  the  street 
along  the  south  side  of  sf^ld  block  8  to  his 
bam  and  premises,  and  it  was  used  by  the 
persons  occupying  the  south  half  of  said  lot 
5;  that  the  said  Metz  kept  the  said  alleyway 
In  repair  and  covered  with  cinders  during  all 
of  the  time  that  he  was  using  the  same; 
that  about  three  years  prior  to  the  commence- 
ment of  this  suit  the  east  half  of  said  all^ 
adjoining  lot  8  was  fenced  In  by  one  John 
Campbell,  who  claimed  to  own  that  portion 
of  the  alley  by  virtue  of  a  deed  from  the 
said  D.  C.  Shockley. 

The  decree  further  finds  that  there  is  no 
mode  of  egress  from  or  ingress  to  the  rear 
end  of  lot  5,  except  through  the  west  half  of 
the  said  16-foot  alley  which  Is  claimed  by 
complainant ;  that  the  said  Melville  F.  Mets 
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bas  used  said  alley,  by  passing  in  and  over 
the  same  to  and  from  his  said  premises,  from 
the  time  he  purchased  the  north  half  of  said 
lot  6,  continuously  and  wlthont  interruption, 
up  to  the  time  of  the  commencement  of  this 
suit — a  period  of  more  than  20  years;  that 
the  pretended  vacation  of  said  alley  by  the 
said  city  of  Decatur  was  not  done  to  sub- 
serve any  public  interest,  and  that  the  public 
interest  did  not  require  such  vacation,  but 
that  the  said  pretended  vacation  was  for  the 
sole  benefit  of  the  heirs  of  said  Thomas  H. 
Read  and  their  grantee,  Susan'  C.  Thomas. 
The  bill  was  dismissed  for  want  of  equity. 
To  review  that  decree  Sallle  R.  Thomas  has 
sued  out  a  writ  of  error  from  this  court. 

From  the  plat  found  below  the  location  of 
the  Iota  in  block  8,  the  alleyway,  and  the 
fences  and  bams  that  have  been  built  there- 
on since'  said  resurvey  will  appear.  The  plat 
filed  and  recorded  at  the  time  the  resurvey 
was  made  shows  an  alleyway  16  feet  in 
width,  extending  through  the  center  of  the 
block  from  north  to  south,  from  Eldorado  to 
North  street  The  portion  of  the  alleyway 
over  which  defendants  in  error  contend  in  this 
suit  that  they  now  have  the  right  to  travel  is 
the  west  half  of  the  alley  extending  from 
North  street  to  the  Sbellabarger  bam.     In 


July,  1906,  prior  to  the  commencement  of 
this  suit,  plaintiff  In  error  began  the  erection 
of  a  fence  on  the  east  line  of  the  west  half 
of  the  alley  extending  from  "a"  to  "b,"  in- 
dicated by  the  dotted  line  on  the  plat.  This 
fence  was  torn  down  by  Melville  F.  Metz. 
In  August  of  the  same  year  the  plaiutifT  in 
error  again  attempted  to  erect  a  fence  along 
this  line,  and  it  was  also  torn  down  by  said 
Metz,  who  was  insolvent,  and  the  bill  was 
filed  to  prevent  repeated  trespasses  by  him. 

Since  the  purchase  of  the  north  half  of  lot 
6  by  Metz  on  April  27,  1882,  he  used  continu- 
ously,  up  until  about  1904,  as  an  outlet  from 
the  rear  of  said  lot,  that  portion  of  the  alley 
extending  south  to  North  street,  when  the 
east  half  of  the  alley  adjoining  lot  8  was 
fenced  In  by  Campbell.  Since  that  time,  in 
passing  lot  8,  Metz  has  been  using  only  the 
west  half  of  the  alley.  Upon  the  hearing  be- 
fore the  master  he  testified  that,  at  the  time 
he  tMught  the  north  half  of  lot  5,  it  was  his 
understanding  that  there  was  a  private  alley 
in  block  8  for  the  general  use  of  the  property 
owners ;  that  he  inferred  it  was  a  private  al- 
ley, and  not  for  use  by  the  public.  At  the 
time  of  the  purchase  of  this  property  by  Metz 
the  Sbellabarger  bam  had  been  erected  on  lot 
6,  and  across  tlte  west  half  of  the  alley  ad- 
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Joining,  as  Indicated  on  the  above  plat,  and 
the  east  half  ot  the  alley  was  closed  by  a 
gate  extending  from  the  northeast  comer  of 
the  Shellabarger  bam  to  the  northwest  comer 
of  lot  6.  Evidence  was  offered  for  the  pnr- 
poae  of  showing  that  the  ordinance  passed  by 
the  city  council  of  the  city  of  Decatur  on 
September  5,  1881,  to  vacate  the  said  alley, 
was  illegal  and  void.  It  is  contended  by 
plaintiff  In  error  (1)  that  the  court  erred  in 
finding  that  the  alley  in  question  was  and  is 
a  public  alley;  and  (2)  the  court  erred  In 
finding  that  said  alley  was  never  legally  va- 
cated. 

Louis  A.  Mills,  Hugh  Crea,  and  Hugh  W. 
Housom,  for  plaintiff  in  error.  Buckingham 
&  Gray,  for  defendant  in  error. 

SCOTT,  3.  (after  stating  the  facts  as 
above).  When  block  8  was  resurveyed,  a  plat 
thereof  was  made  and  recorded  showing  a  16- 
foot  alley  extending  through  the  center  of  the 
block  from  north  to  south.  As  this  plat  did 
not  conform  to  the  statute,  there  was  no 
statutory  dedication  of  the  alley.  Thereafter 
owners  of  real  estate  In  that  block,  through 
whom  plaintiff  in  error  claims,  conveyed  re- 
alty therein  according  to  the  descriptions  con- 
tained In  the  plat,  and  by  reference  to  the 
plat.  By  flo  doing  they  adopted  the  entire 
plat,  with  all  its  dedications.  They  thereby 
became  estopped  to  deny  that  there  had  been 
a  common-law  dedication  of  the  alley.  That 
estoppel  Is  binding  upon  those  who,  like  plain- 
tiff to  error,  succeed  to  the  title  of  such  orig- 
inal owners.  Smith  v.  Young,  160  111.  163,  43 
N.  E.  486.  In  1881  the  city  council  attempted 
to  vacate  this  alley.  The  ordinance  of  vaca- 
tion is  void  and  of  no  effect,  because  It  does 
not  appear  from  the  record  of  the  city  coun- 
cil that  it  was  passed  by  the  necessary  three- 
fourths  majority  of  all  the  aldermen  of  the 
city,  as  required  by  section  1,  c.  145,  Hurd's 
Kev.  St.  1905.  For  many  years  prior  to  the 
filing  of  the  bill  certain  portions  of  this  alley 
had  been  occupied  by  x>rivate  persons,  and  the 
dty  authorities  had  apparently  regarded  the 
ordinance  as  valid,  as  they  had  exercised  no 
care  or  control  over  the  alley  after  the  pas- 
sage of  that  ordinance. 

Plaintiff  in  error  contends  that,  while  the 
statute  of  limitations  may  not  run  against  the 
dty,  yet  the  doctrine  of  equitable  estoppel 
should  be  applied,  both  against  the  public  and 
against  the  owners  of  the  property  In  the 
block,  so  that  the  public  and  such  owners 
will  be  barred  from  asserting  a  right  of  way 
over  any  part  of  the  ground  originally  sur- 
veyed for  an  alley.  In  support  of  this  con- 
tention we  are  referred  to  Jordan  v.  City  of 
Choioa,  166  111.  5S0,  47  N.  B.  191.  In  that 
case  the  entire  alley  had  been  fenced  up  for 
over  20  years,  and  the  doctrine  of  equitable 
estoppel,  based  upon  such  nonuser,  was  sac- 


cessfully  invoked.  It  Is  apparent  that  no 
such  estoppel  would  arise  as  to  an  alley,  or 
I^rt  of  an  alley,  which  had  been  in  continual 
use  as  a  way.  The  argument  of  plaintiff  in 
error  now  under  consideration  is  therefore 
vrtthout  merit  as  to  those  portions  of  this  al- 
ley which  have  never  been  closed  up,  and 
which  have  never  been  actually  occupied  by 
any  private  Individual,  but  which  have  been 
continually  used  as  a  way,  as  is  the  case  with 
that  portion  of  this  alley  which  plaintiff  in 
error  now  seeks  to  dose. 

It  Is  urged,  however,  that  Melville  F.  Metz 
is  estopped  to  contend  that  this  is  a  public 
alley,  because  it  appears  that  he  stated  in  his 
testimony  that  when  he  bought  the  property 
in  the  block,  he  understood  that  the  alley  was 
a  private  alley,  and  because  later  he  obtained 
a  deed  from  the  parents  of  plaintiff  in  error, 
from  whom  she  inherits,  for  a  strip  of  ground 
8  feet  in  width  from  east  to  west,  adjoining 
and  extending  across  the  west  eod  of  lot  5, 
which  lot  was  then  owned  by  him.  The  grant- 
ors in  that  deed  owned  the  fee  in  the  alley 
subject  to  the  easement  therein,  and  his  ac- 
ceptance of  a  deed  from  them  would  convey 
such  Interest  therein  as  they  had,  and  is  in 
no  way  inconsistent  with  the  right  which  he 
now  asserts.  His  belief  that  the  alley  was  a 
private,,  instead  of  a  public,  way  is  here  with- 
out significance.  If  It  was  either  public  or 
private  he  would  have  a  right  to  use  It,  and 
with  that  right  plaintiff  In  error  could  not 
interfere.  The  evidence  does  not  show  that 
Melville  F.  Metz  has  done  anything  upon  the 
strength  of  which  the  owners  of  the  proper- 
ty now  held  by  plaintiff  in  error  have  acted  in 
such  manner  as  to  confer  upon  plaintiff  In 
error  the  right  to  Invoke  the  doctrine  of  es- 
toppel against  him.  On  the  other  hand,  after 
he  acquired  lot  6,  and  after  the  death  of  the 
father  of  plaintiff  in  error,  the  mother  of 
plaintiff  In  error,  who  seems  thai  to  have 
been  exercising  control  over  the  property, 
fenced  lot  7,  which  lies  west  of  the  southern 
portion  of  the  ground  now  in  controversy, 
and  fenced  out  the  alley — that  Is,  the  fence 
was  placed  along  the  west  line  of  the  alley, 
leaving  the  alley  open  to  use — and  plaintiff 
in  error  permitted  that  fence  to  remain  there 
for  many  years,  and  until  it  finally  rotted 
down.  Even  had  the  alley  been  legally  va- 
cated, it  is  apparent  from  the  evidence  that 
Melville  F.  Metz  has  used  the  portion  thereof 
here  to  controversy,  as  a  way,  for  a  period 
of  more  than  20  years,  under  such  drcum- 
stances  as  would  establish  to  him  an  ease- 
ment of  passage  therein  by  user. 

Under  the  proof  to  this  case  the  claims 
of  plaintiff  in  error  are  wholly  Inequitabla 
There  is  no  reasonable  theory  upon  which  the 
relief  sought  could  have  been  awarded. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 
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PEOPLE  ▼.  WESTON  et  aL 
(Supreme  Court  of  Illinois.    Oct.  26,  190a)  ' 

1.  Criminal  Law  (§  1090*)— AppkaI/— Recobd 
—Bill  of  Exceptions. 

Motions  to  change  the  venue  or  for  a  con- 
tinuance are  no  part  of  the  record,  unless  made 
so  by  a  bill  of  exceptions. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  §  2811 ;    Dec.  Dig.  i  1090.*] 

2.  Witnesses  (§  227*)— Oath— Necessity  Fob 
— Preliminabt  Hattbb. 

To  ascertain  whether  a  deaf  mute's  testi- 
mony could  be  obtained  through  an  interpreter, 
neitner  she  nor  her  interpreter  need  be  sworn. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  {  22T.»] 

3.  Cbiminai  Law  (S  1043*)— Appeal— Oarao- 
TiON  Not  Made  Below. 

Error  in  allowing  prosecutrix,  a  deaf  mate, 
to  be  examined  in  the  jury's  presence,  to  de- 
termine whether  her  testimony  could  be  obtain- 
ed through  an  interpreter,  is  no  ground  for  re- 
versing a  conviction  where  no  specific  objection 
was  made. 

[Bd.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  S  2054;   Dec.  Dig.  g  1043.*] 

4.  Rape  (J  51*)— Evidence— Sufficiency. 

Evidence  held'  to  sustain  a  conviction  of 


rape. 


Cent. 


[EH.  Note.— For  other  cases,  see  Rape, 
Dig.  {$  71-77 ;   Dec.  Dig.  {  61.*] 
6.  Rape   (§   48*)— Evidence— Declaeations— 

Admisbibilitt. 

In  a  rape  trial,  it  was  proper  to  show  dec- 
larations by  prosecutrix  when  rescued  as  to  how 
she  was  treated,  but  not  as  to  who  the  offenders 
were. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  §i  67,  68;    Dec.  Dig.  §  48.*] 

6.  Cbiminal  Law   ($   1043*)— Objection   in 

LOWEB  COUBT— SXTFriClENCY. 

Error  in  allowing  testimony  as  to  who 
prosecntHx,  a  deaf  mute,  said  outraged  her,  is 
not  ground  for  reversal  where  the  only  objec- 
tion was  to  witness  stating  his  "understanding" 
as  to  what  prosecutrix  said. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2654 ;    Dec.  Dig.  {  1043.*] 

7.  Gbikinal  Law   ({  1169*)— Habulesb  VS»-. 
BOB— Admission  of  Evidence. 

Error  in  admitting  testimony  was  harmless 
to  accused  where  another  witness  was  permit- 
ted to  testify  to  the  same  matter  without  objec- 
tion, and  where  there  was  sufficient  uncontra- 
dicted testimony  to  sustain  the  conviction. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  3138;    Dec.  Dig.  $  11G9.*] 

Cartwright,  C  J,,  and  Dunn  and  Scott,  JJ.. 

dissenting. 

Error  to  Circuit  Court,  FranUis  County; 
P.  A.  Pearce,  Judge. 

Harry  Weston  and  others  were  convicted 
of  rape,  and  they  bring  error.    Affirmed. 

C.  H.  Layman,  W.  H.  Williams,  and  T.  3. 
Layman,  for  plaintiffs  In  error.  W.  H.  Stead, 
Atty.  Gen.,  and  W.  P.  Seeber,  State's  Atty. 
(B.  H.  Taylor,  of  counsel),  for  the  People. 

FARMER,  J.  The  plaintiffB  in  error,  Har- 
ry Weston,  John  Davis,  and  Louis  Simpson, 
were  found  guilty  in  the  circuit  court  of 
Franklin  county  upon  an  indictment  charging 
them  with  rape  upon  the  person  of  Eliza 


Eason,  a,nd  were  each  sentenced  to  a  term 
of  12  years  in  the  penitentiary.  Error  has 
been  assigned  on  the  denial  of  their  applica- 
tion for  a  change  of  venue  and  their  motion 
for  a  continuance,  but  these  errors  cannot  be 
sustained  because  the  action  of  the  court  has 
not  been  preserved  for  review.  A  petition 
and  certain  affidavits  have  heen  copied  in  the 
transcript  filed,  but  they  are  not  contained 
in  the  bill  of  exceptions,  which  makes  no 
reference  either  to  the  application  for  a 
change  of  venue  or  the  motion  for  a  continu- 
ance. Such  motions  are  no  part  of  the  rec- 
ord unless  made  so  by  a  bill  of  exceptions. 
McElwee  v.  People,  77  ni.  493:  Chicago  & 
Eastern  Illinois  Railroad  Co.  V.  Goyette,  133 
111.  21,  24  N.  E.  549.  These  alleged  errors 
therefore  cannot  be  considered. 

The  third  and  fourth  errors  assigned  may 
be  treated  together.  They  are  tliat  the  court 
erred  In  permitting  Nove  Morgan  to  act  as 
Interpreter  in  the  examination  of  Eliza  Eason, 
the  prosecuting  witness,  without  being  8wom« 
and  In  permitting  the  said  Eliza  Eason  to 
give  evidence  by  'making  signs,  in  the  pres- 
ence of  the  Jury,  without  having  been  sworn. 
Eliza  Eason  was  a  deaf  mute,  and  had  nevw 
attended  any  school  where  deaf  mutes  were 
ta'Ught  the  sign  language  taught  in  such 
schools,  and  She  was.  only  able  to  communi- 
cate with  other  persons  by  signs  ef  her  own, 
which  could  be  understood  by  people  who 
were  with  her  a  considerable  time.  She  was 
57  years  old,  and,  on  account  of  her  affliction 
and  lack  of  educational  advantages,  was 
very  Ignorant.  Her  husband  also,  with  whom 
she  resided  at  the  time  the  alleged  crime  was 
committed,  was  an  ignorant  man.  At  the 
trial  W.  H.  Williams,  a  lawyer,  who  under- 
stood the  deaf  mate  sign  language  fairly 
well,  was  sworn  to  act  as  interpreter.  There 
was  present  also  at  the  trial  a  man  named 
Nove  Morgan,  whe  was  a  partially  educated 
deaf  mute,  and,  as  Mrs.  Eason  could  not 
make  herself  undertsood  to  WUllams,  Morgan 
was  requested  to  ask  Mrs.  Eason  questions 
and  to  interpret  her  answers  to  WUliams, 
who  then  Interpreted  them  to  the  court 
Neither  Morgan  nor  Mrs.  EJason  was  sworn. 
A  number  of  questions  asked  by  counsel  for 
the  prosecution  were  interpreted  by  Williams 
to  Morgan  and  by  Morgan  to  Mrs.  Eason. 
Her  answers,  so  far  as  Morgan  could  under- 
stand her,  wonld  then  be  Interpreted  to  WU- 
llams and  by  Williams  to  the  court.  The  first 
several  questions  were  for  the  purpose  of  as- 
certaining to  what  extent  Mrs.  Eason  could 
understand  questions  asked  her  by  Morgan, 
and  to  what  extent  she  could  communicate 
to  him  her  answers  to  questions  she  imder- 
stood  in  BU(A  manner  as  that  he  could  un- 
derstand her.  This  examination  showed  that 
Morgan  and  the  witness  could  communicate 
with  each  other  so  as  to  be  understood  to 
some  extent,  bat  not  fully,  so  tlutt  Morgan 
could  communicate  answers  to  all  questions 


•For  otber  cues  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Dig*.  1S07  to  date,  &  Reporter  Indexes 
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Intelligently  to  WilllamB.  This  examination 
was  condncted  In  the  presence  of  the  Jury.- 
After  a  number  of  questions  had  been  asked, 
Williams  was  directed  to  request  Morgan  to 
ask  the  witness  what  any  men  did  to  her, 
if  anything,  on  the  evening  of  June  4,  1907. 
The  record  shows  counsel  for  the  plaintiffs 
In  error  "objected  to  the  question."  The 
court  stated  that  as  it  was  preliminary  the 
question  might  be  asked.  On  the  question 
being  asked  the  witness  through  Morgan,  phe 
answered  "two  men,"  and  Morgan  stated  that 
the  witness  could  not  understand  him  very 
well,  but  that  he  could  understand  her  signs  a 
little.  He  was  then  directed  to  ask  her  how 
the  men  treated  her.  On  attempting  It  he 
was  unable  to  make  her  uniderstand.  The 
question  being  again  repeated,  Morgan  inter- 
preted her  answer,  through  Williams.  "She 
says  that  Simpson  and  Weston  choked  her;" 
that  one  caught  her  by  the  arm,  one  caught 
her  by  the  throat,  and  one  scratched  her. 
She  also  said  that  Davis  and  Simpson  bad 
Intercourse  with  her,  and  that  she  did  not 
know  Weston.  She  was  then  asked,  through 
Interpreters,  whether  she  knew  the  nature 
of  an  oath  and  the  consequences  of  swear- 
ing to  a  falsehood,  to  which  she  answered 
she  would  go  to  hell  If  she  told  a  lie.  Coun- 
sel for  the  prosecution  thereupon  announced 
he  would  proceed  no  farther,  and  this  is  the 
substance  of  all  that  occurred  during  the  time 
Mrs.  Bason  was  being  examined,  and  she  was 
not  again  recalled.  It  was  not  Intended  that 
this  examination  was '  to  be  her  testimony 
In  the  case. 

PlalntUCs  In  error  In  their  assignment  of 
error  say  the  court  erred  In  permitting  Mor- 
gan to  act  as  Interpreter  without  being  sworn 
and  In  permitting  Eliza  Eason  to  give  evi- 
dence In  the  presence  of  the  Jury  without 
being  sworn.  The  questions  asked  her  and 
the  answers  given  by  her  to  them  were  not 
for  the  pnrpoae  of  getting  her  testimony  be-' 
fore  the  jury,  but  were  for  the  purpose  of 
ascertaining  whether,  by  means  of  the  inter- 
preters, her  testimony  could  be  obtained.  For 
that  purpose  It  was  not  necessary  that  Mrs. 
Eason  -or  Morgan  should  have  been  first 
sworn.  But  the  examination  should  not  have 
been  conducted  In  the  presence  of  the  Jury. 
It  was  Intended  for  the  court,  and  the  Jury 
shonld  have  been  removed.  >  The  record, 
however;  does  not  show  tiiat  any  objection 
was  made  to  the  examination  taking  place 
in  the  presence  of  the  Jury  or  on  account  of 
the  witness  and  Morgan  not  having  been  first 
sworn.  When  the  witness  was  asked  what. 
If  anything,  the  men  did  to  her,  counsel  for 
plaintiffs  In  error  "o|>}ected  to  the  question." 
The  conrt  stated  that,  as  it  was  preliminary, 
the  qaestlon  might  be  asked,  and  no  other 
objection  was  made.  While  it  was  Improper 
to  have  allowed  this  examination  to  be  eon- 
docted  In  the  presence  of  the  Jury,  if  cotm- 
sel  had  objected  to  its  being  so  done,  they 
shonld  have  so  stated  In  their  objections  to 
the  court,  and  doubtless  the  Jury  would  have 


been  removed.  Not  having  made  any  snch 
objection  and  obtained  a  ruling  of  the  court 
thereon  and  preserved  an  exception  thereto, 
nothing  is  preserved  by  this  assignment  for 
our  review.  Graham  v.  People,  115  111.  566. 
4  N.  E.  790 ;  Hughes  v.  People,  116  111.  330, 
6  N.  E.  55. 

The  evidence  for  the  prosecution  abundant- 
ly established  the  guilt  of  plaintiffs  In  error 
of  the  crime  charged  In  the  Indictment,  They 
went  together  to  the  house  on  a  farm  in  the 
country  In  the  evening  of  June  4th,  where 
the  prosecuting  witness  resided  with  her  hus- 
band. Willis  McElyea,  a  cousin  of  Mrs. 
Eason's  husband,  also  lived  with  them.  When 
they  came  to  the  house,  the  manner  of  plain- 
tiffs In  error  frightened  Eason  and  McEUyea, 
who  saw  them  approaching,  and  Eason  went 
In  the  house,  closed  the  doors,  and  attempted 
to  keep  plaintiffs  in  error  out  McElyea 
went  into  the  orchard  and  hid.  One  of  plain- 
tiffs in  error  wore  a  star,  and  they  stated 
they  were  officers  and  had  come  to  arrest 
Eason.  One  or  more  of  them  had  a  pistol. 
They  forced  the  door  open,  whereupon  Eason 
seized  a  gnn  he  had  In  the  house,  but.  Instead 
of  using  it,  ran  out  and  across  the  fields  for 
help.  McElyea  Joined  him  In  the  race,  and 
they  gave  the  alarm  to  the  neighbors,  none 
of  whom  lived  closer  than  one-fourth  mile 
to  Eason's  house.  When  the  neighbors  came 
Mrs.  Eason  was  out  in  the  orchard,  at  the 
edge  of  the  woods,  where  she  had  been  drag- 
ged by  the  plaintiffs  in  error  and  was  being 
detained  by  them  or  some  of  them,  and  her 
attempts  to  cry  out  and  her  moanings  were 
heard  by  a  number  of  witnesses  before  she 
was  rescued.  We  shall  not  go  farther  Into 
the  sickening  details  of  the  evidence,  but  it 
Justified  the  Jury  in  finding  plaintiffs  in  er- 
ror guilty  of  most  brutally  and  cruelly  as- 
saulting and  outraging  an  old,  ignorant  wo- 
man, who  was  a  deaf  mute.  The  only  evi- 
dence offered  on  behalf  of  plaintiffs  in  error 
was  an  attempt  to  impeach  Mrs.  Eason's  vlr- 
tne  and  chastity. 

Willis  McElyea  testified,  for  the  proseco- 
tlon,  as  to  the  frlghtoied,  bruised,  and  bloody 
condition  of  Mrs.  Eason  when  she  was  res- 
cued by  the  neighbors,  and  that  she  gave 
him  to  understand,  by  her  method  of  talk- 
ing by  signs,  that  she  had  been  dragged  out  to 
the  woods  and  a  rape  committed  upon  her. 
He  testified  Mrs.  Eason  told  him  she  ^tiS 
dragged  out  to  the  woods  by  two  of  plaintiffs 
in  error,  and  was  then  asked  what  she  said 
they  did.  He  replied :  "She  said  they  com- 
mitted a  rape  on  her,  the  way  I  understood 
It"  The  record  shows  counsel  for  plaintiffs 
In  error  "then  and  there  objected  to  the  wit- 
ness' understanding,  for  the  reason  that  he 
apparently  does  not  know  what  she  did  say." 
Without  ruling  upon  the  objection,  the  court 
inquired  of  the  witness  If  he  understood,  from 
the  motions  and  signs  of  Mrs.  Eason,  what 
he  was  telling  him,  to  which  he  replied  he 
did,  and,  after  describing  some  of  her  mo- 
tions, testified  Mrs.  Eason  said  they  beat  her 
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OTer  the  bead  wltb  a  stick  of  wood.  The  rec- 
ord shows  counsel  for  plaintiffs  in  error 
"objected  to  the  testimony  of  this  witness 
on  this  point."  The  objection  was  oyerrul- 
ed  and  an  exception  preserved.  No  grounds 
for  the  objection  were  stated  by  counsel. 
For  aught  that  appears,  this  objection  was 
based  upon  the  same  grounds  as  the  first  one, 
uamely,  to  the  witness  testifying  to  his  un- 
derstanding, for  the  reason  that  he  apparent- 
ly did  not  understand.  It  was  competent  for 
the  witness  to  testify  to  Mrs.  Eason  making 
complaint  as  to  how  she  had  been  treated, 
but  not  what  she  said  as  to  who  the  guilty 
parties  were.  If  the  objection  bad  been  based 
upon  this  latter  ground,  It  would  have  been 
error  to  have  permitted  the  witness  to  testify 
who  Mrs.  Eason  said  bad  outraged  her.  But 
that  was  not  the  basis  of  the  first  objection 
made,  as  Is  shown  by  the  reasons  given  by 
counsel  for  making  the  objection ;  and,  as  the 
second  objection  was  to  the  same  statement, 
the  court  might  well  have  understood,  in  the 
absence  of  any  reasons  being  given  for  It, 
tliat  It  was  based  on  the  same  grounds  given 
for  the  first.  That  the  grounds  stated  in  the 
first  objection  were  the  only  grounds  of  ob- 
jection counsel  Intended  to  raise  to  this  tes- 
timony is  borne  out  by  the  assignment  of  er- 
ror upon  this  question.  The  fifth  assignment 
of  error  is  that  tbe  court  erred  "In  permitting 
the  witness  Willis  McElyea  to  testify  as  to 
what  he  understood,  from  tbe  signs  of  Eliza 
Eason,  about  the  assault"  But,  If  it  were 
conceded  this  question  was  properly  preserv- 
ed, another  witness,  Wllllford  Eason,  was 
permitted  to  testify  to  the  same  statements 
of  Mrs.  Eason  as  to  who  It  was  that  outraged 
her,  without  any  objection.  Besides,  there 
was  an  abundance  of  competent  uncontradict- 
ed testimony  sufficient  to  sustain  this  ver- 
dict, and  the  result  would  undoubtedly  have 
been  the  same  if  this  Incompetent  evidence 
had  not  been  admitted.  Where  this  Is  true, 
error  in  the  admission  of  Incompetent  evi- 
dence does  not  require  a  reversal  of  the  Judg- 
ment Du  Bois  v.  People,  200  111.  157,  66  N. 
B.  668,  93  Am.  St  Rep.  183:  Jennings  v. 
People,  189  111.  320,  59  N.  E.  616;  Jackson 
T.  People,  126  111.  139, 18  N.  B.  286. 

Some  other  errors  of  minor  importance  are 
assigned,  but  not  argued  by  counsel.  We 
have  examined  them  sufficiently  to  satisfy  us 
that  there  Is  nothing  in  this  record  that  would 
Justify  a  reversal  of  this  Judgment,  and  It  Is 
accordingly  affirmed. 

Judgment  affirmed, 

CABTWKIGHT,  G  J.,  and  DUNN  and 
SCOTT,  JJ.  (dissenting).  W.  H.  Williams, 
being  called  by  the  people  for  the  purpose 
of  acting  as  an  interpreter,  was  sworn  and 
Interrogated  first  as  to  his  ability  to  com- 
municate with  and  understand  Nove  Mor- 
gan. He  was  then  told  to  ask  Nove  Morgan, 
who  was  present  but  not  sworn,  as  to  bis 
acquaintance  with  Eliza  Eason,  and  be  re- 
ported that  Morgan  said  he  knew  her,  but 


could  not  tell  how  long — whether  more  than 
10  years  or  not  Williams  was  then  told  to 
request  Morgan,  to  ask  her  what  any  men 
did  to  her,  if  anything,  on  tbe  evening  of 
June  4, 1907.  Tbe  defendants,  by  their  coun- 
sel, objected  to  tbe  question,  but  tbe  court 
overruled  the  objection,  remarking  that  this 
was  preliminary,  and  defendants  excepted. 
Thereupon  Williams  testified  that  Morgan 
said  that  Mrs.  Eason  said  that  Simpson  and 
Weston  choked  her;  that  one  caught  her  by 
the  arms,  one  by  the  throat  and  one  scratch- 
ed her;  and  that  Davis  and  Simpson  had 
connection  with  her.  Williams  was  then 
told  to  ask  Morgan  if  he  could  find  out  from 
Mrs.  Bason  if  she  knew  what  the  result 
would  be  If  she  told  a  lie,  and  he  answered 
that  Morgain  said  she  said  if  she  should 
swear  to  a  lie  she  would  go  to  hell,  or  down 
below.  Counsel  for  the  prosecution  proceed- 
ed no  further  with  the  examination,  and 
Mrs.  Bason  was  not  sworn  as  a  witness.  For 
whatever  purpose-  this  examination  was  con- 
ducted, the  effect  of  it  was  to  get  before  the 
jury  the  unsworn  statement  of  Eliza  Eason 
as  to  the  matter  In  controversy.  It  Is  no  an- 
swer to  say  that  It  was  not  Intended  that 
this  examination  should  be  her  testimony  In 
the  case.  The  witness  detailed  from  the 
witness  stand,  against  the  objection  of  the 
defendants,  her  account  of  the  very  transac- 
tion that  was  the  subject-matter  of  the  in- 
vestigation. As  evidence  to  be  considered  by 
the  jury  her  statement  so  made  was  mani- 
festly Incompetent.  It  was  mere  hearsay. 
Tbe  Jury  heard  It  the  same  as  any  other 
evidence  in  tbe  case,  and  were  not  instructed 
that  it  was  not  to  be  considered  by  them, 
even  If  it  could  be  erased  from  their  minds 
by  an  instruction. 

It  is  said  that  the  record  shows  only  a  gen- 
eral objection,  and  does  not  show  any  ob- 
jection to  the  examination  taking  place  in 
the  presence  of  the  jury.  A  general  objec- 
tion was  all  that  was  necessary,  because  un- 
der no  circumstances  could  the  testimony 
called  for  be  competent  If  it  was  sought 
to  have  Mrs.  Eason's  unsworn  statement 
placed  before  the  jury,  that  could  under  no 
circumstances  be  competent  because  It  was 
hearsay.  If  the  examination  was  for  the 
purpose  of  determining  whether  Morgan 
could  understand  Mrs.  E^ason  and  Interpret 
her  statement  to  Williams,  then  It  was  un- 
necessary and  improper  that  the  details  of 
her  statement  to  Morgan  should  be  repeated 
either  to  the  court  or  Jury.  Whether  Mor- 
gan conld  understand  and  interpret  was 
the  preliminary  question,  and  what  she  com- 
municated to  him  was  nqt  proper  to  be  given 
to  the  jury  before  that  preliminary  qnestion 
was  dlE^aed  of. 

Willis  McElyea  testified,  over  defendants' 
objection,  as  to  what  he  learned  from  Mrs. 
Elason  after  she  had  escaped  from  tbe  de- 
fendants. He  testified,  not  only  to  the  fact 
that  she  made  complaint  but  to  tbe  details 
of  the  assault  upon  her  as  he  says  they  were 
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given  by  Mrs.  Eason,  and  this  conversation 
did  not  occur  on  the  night  of  the  assault,  but 
at  various  times  subsequently  prior  to  the 
trial.  Even  It  the  fact  of  her  complaint  had 
been  competent,  the  details  given  by  her  of 
the  assault  were  not  admissible.  Stevens  v. 
People,  158  Ul.  Ill,  41  N.  E.  856.  The  de- 
fendants objected  to  the  conversation  when 
it  was  first  asked  for,  and  their  objection 
should  have  been  sustained.  Later  in  the 
examination  an  additional  objection  was 
made  because  the  witness  was  testifying  to 
his  understanding  rather  than  what  was 
said.  The  court  made  no  ruling  on  this  ob- 
jection; bnt  there  was  no  waiver  by  the 
making  of  this  additional  objection  of  the 
general  objection  previously  made  to  the 
whole  conversation. 

The  coort  erred  in  both  the  particulars 
above  mentioned  In  the  admission  of  evi- 
dence. There  Is  no  ground  for  holding  that 
the  evidence  did  the  defendants  no  harm. 
Th^  were  aa  trial  for  a  serious  crime,  and, 
aside  from  the  Incompetent  statements  of 
Mrs.  Eason,  the  evidence  as  to  the  particular 
offense  charged  against  them  was  entirely 
drcnmstantlal.  They  bad  the  right  to  have 
this  circumstantial  evidence  submitted  to 
the  Jury  and  considered  both  with  reference 
to  their  guilt  and  the  punishment  to  be  In- 
flicted upon  them. If  they  were  found  guilty, 
unaffected  by  the  Incompetent  statements  of 
Mrs.  Eason,  the  effect  of  which  would  man- 
ifestly be  to  Inflame  the  minds  of  the  Jury 
against  the  defendants.  It  was  the  province 
of  the  Jury  in  this  case  to  fix  the  length 
of  imprisonment  to  be  Imposed,  and,  even 
thongh  the  defendants  might  have  been  found 
gnllty  without  the  incompetent  evidence.  It 
was  of  such  a  character  as  was  calculated  to 
seriously  affect  the  punishment  to  be  Impos- 
ed, to  the  prejudice  of  the  defendants. 


(236  111.  lis.) 

JONES  et  al.  v.  SUPREME  LODGE 

KNIGHTS  OF  HONOE. 

(Snpreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  JUDGUENT     (I     570*)   —  CONCLTJSIVBNESS — 

Mattebs  C!onci.uded— Case  DisiasHiD  An- 

KB  REUANn  BT  AFPELI.ATE  COUBT. 

Where  the  Appellate  Court  of  Indiana  re- 
vened  a  judgment  and  remanded  the  cause,  and 
the  Judgment  was  set  aside,  whereupon  plain- 
tiffs dismissed  the  case,  the  Judgment  of  the 
Appellate  Court  was  not  res  judicata  as  to  a 
■utaequent  action  in  Illinois. 

[Ed.   Note. — For  other  cases,   see   .Tudgment, 
Cent.  Dig.  f  1043 ;   Dec  Dig.  i  570.*] 

2.  LnnTATiON  or  Actions  ({  27*)— Actiors 

01»  CONTBAOTS— WrITTEK  COKTBACTS. 

Where  a  benefit  certificate  was  payable  to 
a  specified  person,  wife  of  insured,  and  she  died 
before  his  death,  the  introduction  of  the  soci- 
ety's by-laws  to  show  to  whom  payment  was  to 
be  made  in  case  of  death  of  the  beneficiary 
named,  did  not  make  the  certificate  an  oral  con- 
tract, within  the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,   see  Limitation 
ef  Actions,  Cent.  Dig.  |  132;   Dec.  Dig.  |  27.*] 


3.  Insubance  (I  813*)  —  Mdtdai.  Benefit 
INSUKANCE— Action   on  Cebtificati— Pab- 

TIES-^OINOEB. 

Upon  the  deaths  of  some  of  the  beneficiaries 
in  a  benefit  certificate,  the  surviving  beneficia- 
ries may  sue  on  the  certificate  without  joining 
the  administrators  of  those  deceased. 

[Ed.  Note. — For  other  cases,  see  Insurancek 
Dec  Dig.  I  813.*] 

4.  INSITBANCE   (S  697*)— MUTOAL  BENEFIT  80- 

OiKriEs— Agency  of  Subordinate  Lodge. 
The  subordinate  lodge  of  a  mutual  benefit 
society  is  the  agent  of  the  supreme  lodge. , 

[Ed.  Note.— For  other  cases  see  Insurance. 
Dec  Dig.  {  697.*] 

5.  Insubance  (|  819*)— Mutual  Benefpt  So- 
cieties—Waiveb  or  Right  of  Fobiteitubb 
—Evidence. 

Evidence,  as  to  the  custom  of  a  subordinate 
lodge  of  a  mutual  benefit  society  in  receiving 
and  crediting  assessments,  held  to  warrant  a 
finding  that  prompt  payment  and  the  right  of 
forfeiture  were  waived  by  the  society. 

[Ed.  Note.— For  other  casea,  see  Insurance^ 
Dec.  Dig.  i  819.*] 

6.  Insubance  (J  755*)— Mutual  Benefit  So- 
cieties— Waiver  of  Foefeitube  ob  Sus- 
pension BT  SUBOBDINATE  LODOE. 

A  subordinate  lodge  of  a  mutual  benefit  so- 
ciety may  waive  forfeiture  or  suspension  of  a 
member  upon  failure  to  pay  assessments  and 
dues  promptly. 

[Ed.  Note.— For  other  cases,  see  Insurance^ 
Dec.  Dig.  {  755.*] 

7.  Appeal  and  Bbbob  ({  204*)— Presenta- 
tion OF  Objection  in  Loweb  Court— Sub- 
iiissiON  of  Issue  to  Jubt. 

In  an  action  on  a  benefit  certificate,  where 
defendant  order  anhmitted,  as  the  sole  question 
at  issue,  whether  insured  elected  to  sever  his 
connection  with  the  order,  or  whether  the  order 
waived  the  prompt  payment  of  the  last  assess- 
ment, it  cannot  on  appeal  question  the  compe- 
tency of  the  proof  of  waiver. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff   1258-1280;    Dec  Dig.  | 

8.  Insurance  (8  819*)— Mutual  Benefit  Iif- 

SUBANCK  —  AonON     ON     CeBTIFICATE  —  EVI- 
DENCE. 

Evidence  held  not  to  show  that  insured 
had  severed  bis  connection  with  a  mutual  bene- 
fit society. 

[Ed.  Note. — ^For  other  cases,  see  Insurancsb 
Dec  Dig.  f  819.*] 

9.  Insurance  ({  818*)— Mutual  Benefit  So- 
ciirnEs— Actions  on  Cebtificates— Aduib- 
BiBiLiiT  of  Evidence. 

In  an  action  on  a  mutual  benefit  certificate^ 
evidence  that  a  creditor  of  insured  sent  a  check 
to  the  society  for  the  last  assessment,  after  in- 
sured's death,  which  the.  society  returned  only 
after  hearing  of  the  death,  was  admissible,  not 
to  show  a  new  contractual  relation  between  in- 
sured or  his  beneficiaries  and  the  society,  but  to 
show  that  the  society  did  not  at  that  time  re- 
gard the  certificate  as  having  been  forfeited. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Dec.  Dig.  {  8ia*] 

Appeal  from  Appellate  Court,  Fourth  Dl» 
trlct,  on  Appeal  from  Circuit  Court,  St 
Clair  County;    R.  D.  W.  Holder,  Judge. 

Action  by  Emma  Jones  and  others  against 
the  Supreme  Lodge  Knights  of  Honor.  From 
a  Judgment  of  the  Appellate  Court  for  the 
Fourth    district    afSrming    a    Judgment    for 


•For  eUiar  ca*es  ae*  sun*  topU  and  saeUon  MVMBBR  ia  Dec.  *  Am.  Digs.  1907  to  date,  *  Rsportor  IndexM 


Digitized  by 


Google 


192 


88  NORTHBABTEBN  BEPOBTBB. 


an. 


plaintiffs,  defendant  appeals,  on  a  certificate 
of  Importance.    Affirmed. 

Scbaefer,  Farmer  &  Kruger  and  Frederick 
H.  Bacon,  for  appellant  Cullop  &  Shaw  and 
Kramer,  Kramer  &  Campbell,  for  appellees. 

CARTER,  J.  Appellees  brought  suit  In 
assumpsit,  in  the  circuit  court  of  St.  Glair 
county,  against  the  appellant,  for  recovery 
on  a  policy  of  |1,000  taken  out  by  Joseph  L. 
Jones  in  the  appellant  company.  After  the 
pleadings  were  finally  settled,  the  case  was 
submitted  to  a  Jury,  which  returned  a  ver- 
dict for  appellees  for  $998.25,  the  amount  of 
the  certificate  less  one  assessment,  unpaid 
at  the  death  of  the  Insured.  Judgment  be- 
ing entered  by  the  trial  court  on  this  ver- 
dict, an  appeal  was  prayed  to  the  Appellate 
Court,  where  that  Judgment  was  affirmed. 
A  certificate  of  importance  having  l>een 
granted  by  the  latter  court,  the  case  is  now 
brought  here  by  appeal  for  farther  review. 

Joseph  L.  Jones  became  a  member  of  the 
appellant  organization  December  20,  1888, 
uniting  'With  its  subordinate  lodge  at  Mt 
Carmel,  III.  On  this  lodge  being  disbanded, 
bis  membersUp  was  transferred  to  Vincennes 
lodge,  at  Vincennes,  Ind.  He  died  at  his 
home  in  Knobel,  Ark.,  March  10,  1901.  The 
beneficiary  named  in  the  benefit  certificate 
was  Belle  Jones,  his  wife,  who  died  before 
her  husband.  He  left  no  children.  His  fa- 
ther, mother,  and  appellees  herein,  who  are 
his  brothers  and  sisters,  were  his  heirs.  The 
proof  shows  that  the  payments  of  assess- 
ments while  Jones  was  a  member  of  these 
lodges  had  sometimes  been  made  during  the 
month  when  due,  and  sometimes  several  days 
after  they  were  due,  but  were  always  ac- 
cepted and  credited  by  the  lodge  officer, 
whose  duty  It  was  to  receive  and  forward 
them.  The  January  assessment  previous  to 
bis  death  was  paid  by  Joseph  Sellmeyer,  a 
creditor  of  Jones.  March  18,  1901,  Sellmeyer 
wrote  from  Knobel,  Ark.,  to  Wagner,  the 
financial  reporter  of  the  subordinate  lodge, 
inclosing  a  draft  for  $1.75  for  Jones'  Febru- 
ary assessment.  Wagner,  later  on,  learned 
that  Jones  died  March  10th,  and  returned  to 
Sellmeyer  the  draft  received  from  him. 

Before  bringing  this  suit,  appellees  brought 
a  suit  in  the  circuit  court  of  Knox  county, 
Ind.,  where  a  Judgment  was  obtained  against 
appellant  for  $1,000.  On  appeal  being  taken 
to  the  Appellate  Court  of  that  state,  the  evi- 
dence was  foimd  not  sufficient  to  support 
the  verdict  and  Judgment,  and  the  Judgment 
was  thereupon  reversed  for  further  proceed- 
ings consistent  with  the  opinion  of  that 
court.  Thereupon  the  Judgment  of  the  Ap- 
pellate Court  was  certified  to  the  circuit 
court  of  Knox  county,  and  the  Judgment  of 
the  circuit  court  was  set  aside.  Appellees 
then  dismissed  tbeir  suit  in  the  circuit  court 
of  Indiana.  Appellant  insists  that  the  Judg- 
ment and  opinion  of  the  Appellate  Court  of 
Indiana  Is  res  Judicata  on  the  Issues  in  this 


cause,  invoking  the  federal  Constitution  and 
statutes,  which  require  that  "full  faith  and 
credit  shall  be  given,  in  each  state,  to  the 
public  acts,  records  a;id  Judicial  proceedings 
of  every  other  state."  This  question  was 
fairly  raised  by  the  pleadings  and  proof, 
and  the  trial  court,  as  well  as  the  Appellate 
Court,  ruled  against  the  contention  of  ap- 
pellant This  ruling,  we  think,  is  correct 
This  court  in  Spring  Valley  Coal  Co.  v.  Pat- 
ting, 210  lU.  342,  71  N.  E.  371,  discussed  the 
question  here  involved,  and,  after  reviewing 
the  authorities,  we  said  (page  851  of  210  lU., 
page  374  of  71  N.  E.):  "When  a  cause  is 
reversed  by  an  appellate  tribunal  and  re< 
manded  for  a  new  trial,  the  principles  an- 
nounced by  the  appellate  tribunal  in  its 
opinion,  on  a  retrial  of  the  case  in  the  court 
to  which  the  case  is  remanded,  must  control ; 
but  where,  upon  a  remandment,  the  cause  is 
dismissed,  or  the  plaintiff  suffers  a  nonsuit 
and  a  new  action  is  brought  upon  the  cause 
of  action  in  another  forum,  the  principles  of 
law  announced  by  said  appellate  tribunal 
will  not  necessarily  control  in  the  decision 
of  the  case  in  the  new  forum."  That  case 
is  absolutely  decisive  of  the  question  here 
imrolved.  We  also  had  occasion,  in  the  late 
case  of  Collins  t  Metropolitan  Life  Ins.  Co., 
232  111.  87,  88  N.  E.  542,  14  L.  K.  A  (N.  S.) 
356,  to  consider  this  same  question,  with  the 
same  result  The  question  is  so  fully  and 
exhaustively  discussed  In  these  two  cases 
that  we  deem  it  unnecessary  to  extend  the 
discussion  here.  Even  though  the  oircuit 
court  of  Knox  county,  Ind.,  erred  in  dismiss- 
ing the  suit  as  contended,  under  the  doc- 
trine invoked  by  appellant  the  federal  law 
requires  the  courts  of  this  state  to  give  full 
faith  and  credit  to  that  finding.  The  opin- 
ion and  Judgment  of  the  Appellate  Court  of 
Indiana  is  not  res  Judicata  as  to  the  present 
action. 

Appellant  also  contends  that  the  plea  of 
the  statute  of  limitations  filed  by  it  should 
have  been  sustained,  because  the  contract 
sued  on  was  not  entirely  in  writing,  and  that 
therefore  the  statute  of  limitations  as  to  oml 
contracts  must  govern.  It  insists  that  in  or- 
der to  recover  it  was  necessary  for  appellees 
to  offer  oral  testimony  in  addition  to  the 
benefit  certificate.  Just  what  testimony  la 
referred  to  Is  not  stated,  but  we  gather  from 
the  arguments  of  counsel  that  it  was  con- 
cerning the  heirship.  The  original  certifi- 
cate was  payable  to  Belle  Jones,  wife  of  the 
Insured.  The  constitution  and  by-laws  pro- 
vided tliat  in  the  event  of  the  death  of  the 
beneficiaries  designated,  the  insurance  should 
be  paid  to  the  widow  and  children,  and  if 
none,  "then  to  his  heirs."  Had  the  wife 
been  living  at  the  time  the  suit  was  brought 
it  could  certainly  not  be  contended  that  the 
contract  was  not  written.  The  certificate 
specifically  named  her,  yet  It  would  have 
been  necessary  to  introduce  oral  evidence  to 
identify  her  as  the  Iwneficlary.  Her  death 
did  not  change  the  written  contract  to  an 
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oral  one,  «nd  the  Introduction  of  the  by-laws 
of  the  association,  showing  to  whom  the 
policy  was  then  x>a7able,  does  not  make  It 
an  oral  contract  We  consider  what  Is  said 
in  Conductor's  Benefit  Aas'n  v.  Loomls,  142 
111.  560,  82  N.  B3.  424,  cited  and  relied  on  by 
appellant.  In  Iiarmony  with  this  conclusion. 

Appellant  further  contends  tlwt  the  mo- 
tion made  by  It  In  the  trial  court  to  dismiss 
because  of  want  of  necessary  parties  should 
have  been  sustained.  The  father  and  moth- 
er of  the  insured,  while  now  dead,  were  liv- 
ing at  his  death.  It  is  contended  that  their 
administrators  should  have  been  Joined  as 
plaintlffa  It  was  held  by  this  court,  in  Su- 
preme Lodge  Knights  and  Ladies  of  Honor 
V.  Portlngall,  167  111.  291,  47  N.  E.  208.  B9 
Am.  St.  Rep.  296,  that  upon  the  death  of 
one  of  the  beneficiaries  named  In  an  Insur- 
ance certificate  the  surrlTing  beneficiaries 
may  bring  an  action  on  the  certificate  with- 
out Joining  the  administrator  of  the  deceas- 
ed's beneficlaiy.  The  exact  question  raised 
as  to  the  nonjoinder  of  parties  was  passed 
on  adversely  to  appellant's  contention  in  that 
case,  and  that  decision  must  control  here. 

It  Is  contended  that  the  court  should  have 
given  a  peremptory  instruction  to  find  for 
the  defendant,  as  requested  by  appellant. 
The  constitution  of  the  order  provides  that 
"a  member  falling  to  pay  any  assessment 
required  by  law  shall  stand  suspended,  and 
sliall  not  thereafter  be  entitled  to  the  bene- 
fit *  *  *  until  he  has  been  duly  reinstat- 
ed In  bis  subordinate  lodge  in  accordance 
with  the  laws  of  the  order."  It  Is  Insisted 
that  under  this  provision  the  Insured,  not 
having  paid  his  February  assessment  at  the 
date  of  his  death,  March  10th,  forfeited  his 
membership  in  the  order.  We  think  there  Is 
sufficient  evidence  in  the  record  to  show  that 
the  custom,  usage,  and  practice  of  receiving 
and  crediting  assessments  by  the  subordinate 
lodge  was  sufficient  to  warrant  the  Jury  in 
finding  that  prompt  payment  and  the  right 
of  forfeiture  were  waived  by  appellant,  if 
appellant  could  be  bound  hy  the  acts  of  the 
officials  of  subordinate  lodges.  Whatever  the 
holding  in  other  Jurisdictions  has  been.  It  is 
clear  that  under  the  decisions  in  this  state 
the  subordinate  lodge  or  council  of  a  fra- 
ternal benefit  society  Is  the  agent  of  the  su- 
preme lodge  or  council,  and  that  such  sub- 
ordinate lodge  may  waive  forfeiture  or  sus- 
pension upon  failure  to  pay  assessments  and 
dues  promptly.  Coverdale  v.  Royal  Arcan- 
um, 193  III.  91,  61  N.  B.  915:  Grand  Lodge 
V.  Lachmann,  199  la  140,  64  N.  E.  1022; 
Court  of  Honor  v.  Dinger,  221  111.  176,  77  N. 
E.  557 ;  2  Bacon  on  Benefit  Societies  (3d  Ed.) 
f  433.  Moreover,  we  consider  that,  appellant 
having  submitted  to  the  Jury,  as  the  sole 
question  at  issue,  by  its  first  instruction,  the 
question  as  to  "whether  or  not  Joseph  L. 
Jones  in  his  lifetime  elected  to  sever  bis 
connection   with   the   defendant   order    and 


abandon  the  same,  or  whether  or  not  the 
defendant  waived  the  prompt  payment  of  the 
assessment  of  $1.75  payable  by  said  Jones 
on  or  before  the  last  day  of  February,  1901,'' 
it  cannot  now  be  heard  to  insist  that  the 
proof  of  waiver  was  Incompetent.  This  Iden- 
tical question,  as  well  as  most  of  the  other 
points  raised  by  appellant,  was  discussed 
and  decided  adversely  to  appellant  la  Illi- 
nois Life  Ass'n  v.  WeUs,  200  111.  445,  65  N. 
E.  1072.  Appellant  cites  and  quotes  at 
length  from  Northern  Ins.  Co.  v.  Grand  View 
Building  Ass'n,  183  U.  S.  308,  22  Sup.  Ct. 
133,  46  L.  Ed.  213,  as  laying  down  a  contrary 
doctrine.  We  have  already  had  occasion  In 
Orient  Ins.  Co.  v.  McKnlght,  197  111.  190.  64 
N.  E.  339,  to  refer  to  that  case,  and  we  there 
held  that  this  court  had  adopted  a  dlfTerent 
rule.  We  find  no  basis  in  the  evidence  for 
the  contention  that  Jones  withdrew  or  in  any 
way  severed  his  connection  with  the  order. 
It  Is  true  that  he  attempted  to  have  the  cer- 
tificate made  payable  to  Joseph  Sellmeyer  as 
a  creditor,  but  was  informed  that,  under  the 
laws  of  the  order,  this  could,  not  be  done,  as 
Sellmeyer  was  not  related  to  or  dependent 
upon  him.  We  do  not  think  this  tended  to 
prove  that  he  dropped  his  membership.  The 
evidence  that  Sellmeyer  sent  a  check  for  the 
February  Installment  after  the  death  of  the 
insured  was  competent,  not  for  the  purpose 
of  proving  a  new  contractual  relation  be- 
tween the  Insured  or  his  beneficiaries  and 
the  company,  but  for  the  purpose  of  showing 
that  the  company  did  not  at  that  time  regard 
the  policy  as  having  been  forfeited.  Illinois 
Life  Ins.  Co.  V.  Wells,  supra. 

The  refused  instructions  asked  by  appel- 
lant each  involved,  in  some  manner,  the  ques- 
tions heretofore  discussed  and  decided  ad- 
versely to  appellant's  contention,  and  hence 
they  were  properly  refused  by  the  trial 
court. 

The  Judgment  of  the  Appellate  Court  wOl 
be  afilrmed. 

Judgment  affirmed. 


(IM  lU.  lU) 
PHILLIPS  V.  RETNOLI>S. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

1.  Partnbbship  (I  6*)— The  Relation— Pbof- 
ir  Sharing. 

That  plaintiff  and  defendant  were  interest- 
ed in  particular  transactions,  for  the  purchase 
and  safe  of  real  estate  and  the  division  of  prof- 
its was  sufficient  to  constitute  a  parttfendiip  in 
the  particular  transactions,  even  though  no  gen- 
eral partnership  existed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  $  16 ;   Dec.  Dig.  8  5.*] 

2.  Partnebship  (8  311*)  —  Settlement  Be- 
tween PaKTNEBS— VALIDITT— MlSBEPRESEN- 
TATION. 

Where  plaintiff  and  defendant  agreed  to  sell 
land  and  share  the  profits,  and  defendant  show- 
ed plaintiff  what  purported  to  be  a  written  con- 
tract for  its  sale  at  a  certain  price  in  order  to 
get  plaintiff  out   of  the   transaction,  when   in 
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fact  no  such  sale  waa  made,  and  plaintiff,  relying 
on  such  representation,  accepted  his  share  of  the 
profits  on  the  basis  of  the  alleged  sale,  and  made 
settlement  without  knowledge  that  the  amount 
received  for  the  land  waa  greater  than  repre- 
sented by  defendant,  he  was  not  bound  by  the 
settlement. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.   Dig.  M  721,  723;    Dec   Dig.  8  811.*] 

&.  Pabtnkbship  ({  8S6*)— Actions  tob  Ac- 
counting—Cked  its. 

In  a  suit  between  partners  for  an  account- 
ing, the  partnership  accounts  being  kept  by  de- 
fendant, and  he  having  transacted  the  partner- 
ship business  and  knowing  of  any  money  ad- 
vanced, expense  incurred,  etc.,  of  which  plaintiff 
had  no  knowledge,  and  there  being  nothing  to 
show  credits  due  defendant,  of  which  plaintiff 
had  knowledge,  or  of  any  evidence  in  plaintiS's 
possession  to  show  such  credits,  defendant  may 
not  object  that  there  is  no  satisfactory  evidence 
to  show  the  true  balance,  as  he  should  have 
claimed  credits  for  any  sum  due  him,  the  object 
of  the  hearing  being  to  enable  the  parties  to 
produce  their  evidence. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  I  336.*] 

4.  Pabtneksrip  (I  SOS*)— AcnoHs  ros  Dis- 

SOLUtlON— INTBBEBT  ON   CREDITS. 

Where  a  partnership  between  plaintiff  and 
defendant  was  dissolved  and  an  account  stated, 
which,  because  of  defendant's  fraud,  was  not 
true,  and  plaintifiTs  right  to  recover  any  amount 
has  since  been  contested,  in  a  suit  for  an  ac- 
counting, interest  was  properly  allowed  plaintiff 
on  the  amount  due  him  from  the  date  of  the  set- 
tlement between  them. 

[Ed.  Note.— For  other  "cases,  see  Partnersliip, 
Cent.  Dig.  H  713,  714;   Dec.  Dig.  8  308.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  City  Court  of  Canton; 
P.  W.  Gallagher,  Judge. 

Action  by  Austin  Phillips  against  William 
N.  Reynolds  for  a  partnership  accounting. 
From  a  judgment  of  the  Appellate  Court  af- 
firming a  decree  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Stevens  &  Horton  and  Lucien  Gray,  for 
appellant  Kinsey  Thomas,  H.  M.  Waggoner, 
and  Cblperfield  &  Chlperfield,  for  appellee. 

DUNN,  J.  Prior  to  April  12,  1904,  appel- 
lant and  appellee  were  engaged  together  In 
trading  in  real  estate,  and  on  that  date  en- 
tered Into  a  written  contract  declaring  all 
matters  settled  between  tbem,  and  that  two 
pieces  of  real  estate,  one  In  Canton,  the  oth- 
er In  Peoria,  111.,  the  title  to  which  was  In 
appellant,  were  owned  by  the  two  Jointly. 
Afterward  the  appellee  filed  the  bill  In  this 
case  to  set  aside  said  contract  and  for  an 
accounting.  This  appeal  is  from  the  judg- 
ment of  the  Appellate  Court  affirming  a  de- 
cree granting  the  relief  prayed  for. 

The  appellant  denied  the  existence  of  any 
partnership,  but  In  his  testimony  admitted 
that  he  was  Interested  with  Phillips  In  par- 
ticular transactions  for  the  purchase  and 
sale  of  real  estate  and  the  division  of  prof- 
Its.  E<ven  though  no  general  partnership  ex- 
isted, this  was  sufficient  to  constitute  a  part- 
nership In  the  particular  transactions.    Roby 


T.  Oolehour,  185  in.  800,  25  N.  a  777;  Wln- 
stanley  v.  Gleyre,  146  lU.  27,  84  N.  E.  628; 
Van  Housen  v.  Oopeland,  180  III.  74,  54  N. 
EL  1G9. 

E^ridence  was  heard  relating  to  many 
transactions,  but  the  court  found  that  as  to 
two  only  of  such  transactions  should  the  ap- 
pellant be  required  to  account  to  the  appel- 
lee. No  cross-errors  have  been  assigned,  and 
It  win  therefore  be  necessary  to  consider 
only  these  two  transactions.  One  of  the 
transactions  relates  to  240  acres  of  land  near 
Mexico,  Mo.,  to  which  the  appellant  acquired 
title  on  March  1,  1903,  for  $6,600,  and  which 
was  afterward  disposed  of  for  a  conaidera- 
.  tlon  of  $13,400.  The  land  was  contracted  for 
in  August,  1902,  and  appellant  admits  that 
the  appellee  was  to  share  equally  with  him 
in  the  profits  of  the  trade  after  allowing  ap- 
pellant 7  per  cent  Interest  on  the  money  ad- 
vanced by  him.  He  further  says,  however, 
that  appellee  was  to  assist  In  selling  tiie 
land  before  the  1st  of  March,  when  appel- 
lant was  required  to  take  and  pay  for  it, 
and.  If  the  sale  was  not  made  before  that 
time,  appellee  was  to  have  no  Interest  In  It 
No  sale  having  been  made  before  that  time, 
appellant  paid  for  the  land,  and  now  insists 
that  appellee  had  no  further  Interest  in  it 
He  testified,  however,  that  lie  afterward 
bought  appellee's  Interest  in  this  land  for 
the  Mexico  Land  &  Loan  Company  and  paid 
him  $2.50  an  acre  for  it  A  number  of  wit- 
nesses testify  that  appellant  told  them  that 
appellee  was  Interested  in  this  land.  His 
partners  in  the  Mexico  Land  &  Loan  Compa- 
ny, through  which  the  land  was  disposed  of, 
testify  that  he  told  them  that  be  would  have 
to  report  to  appellee,  and  give  him  something 
In  the  way  of  profits  and  get  rid  of  him. 
Before  the  land  was  disposed  of,  appellant 
showed  appellee  what  purported  to  be  a 
written  contract  with  E.  F.  Pumphrey,  one 
of  his  said  partners,  for  the  sale  of  the 
land  to  Pumphrey  at  $32.50  an  acre,  and  paid 
appellee  as  his  share  one-half  of  the  profit 
of  $5  an  acre  thus  shown.  Pumphrey  repu- 
diated this  document  and  denied  ever  signing 
it  Whether  he  did  sign  It  or  not,  it  was 
manifestly  not  Intended  as  a  sale  of  the 
land,  but  was  a  device  for  deceiving  app^lee 
and  getting  rid  of  him.  The  price  received 
on  the  sale  of  the  land  was  a  matter  pecu- 
liarly within  the  knowledge  of  the  appellant 
It  was  material  for  the  appellee  to  know. 
He  'had  a  right  to  rely  upon  the  truth  of 
the  statement  of  appellant,  bis  partner,  in 
regard  to  It  Appellant  knowingly  misrep- 
resented It  to  him,  and  appellee,  relying  up- 
on the  false  statement,  accepted  $2.50  per  acre 
as  his  share  of  the  profits.  With  no  further 
information  he  executed  the  contract  of  set- 
tlement on  April  12,  1904.  While  the  nego- 
tiations resulting  in  this  agreement  were 
pending  for  some  time,  appellee  was  all  the 
time  in  Ignorance  of  the  amount  actually 
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realized  from  the  land,  and  bad  been  led  by 
appellant's  misrepresentation  to  believe  It 
much  less  than  It  was.  A  settlement  thus 
obtained  by  deception  practiced  by  one  part- 
ner upon  another  will  not  be  binding  upon 
the  confiding  partner  whose  trust  has  been 
abused. 

The  other  transaction  concerned  a  house 
and  24  acres  of  land  and  three  lots  in  Beards- 
town,  III.,  owned  Jointly  by  the  parties,  the 
title  being  held  by  appellant  subject  to  an  in- 
cumbrance of  $1,076.  This  property  was 
traded  by  appellant  to  George  E.  Massey  for 
bla  interest  In  a  stock  of  goods,  such  interest 
being  valued  at  $4,500.  Appellant  claims 
ttaat  he  bought  appellee's  interest  In  the 
Beardstown  property  for  tixe  undivided  half 
of  a  house  and  lot  in  Peoria  and  $462  in  mon- 
ey. Appellee  claims  that  appellant  represent- 
ed to  him  that  he  had  traded  the  Beardstown 
property  for  the  Peoria  property  and  $924. 
The  court  found  in  favor  of  the  appellee  on 
these  claims,  and  charged  appellant  with  $4,- 
500  as  the  proceeds  of  the.  Beardstown  prop- 
erty, being  a  profit  of  $2,500,  one-half  of 
which,  lees  the  $462  received,  the  appellant 
was  decreed  to  pay  to  appellee.  We  do  not 
think  the  evidence  Justifies  the  finding  that 
Massey'a  Interest  in  the  stock  of  goods  trad- 
ed for  was  worth  $4,600.  This  stock  of  goods 
had  formerly  belonged  to  appellant  at  Kirks- 
vllle,  Mo.,  and  had  been  moved  to  Wagoner, 
Ind.  T.,  and  consolidated  with  another  stock. 
Appellant  then  sold  the  stock  to  Massey  on 
credit  The  preponderance  of  the  evidence 
Is  that  the  stock  at  the  time  of  the  trade 
was  not  in  good  condition,  that  It  would  not 
invoice  to  exceed  $12,000  and  was  worth  be- 
tween 60  and  70  per  cent,  of  the  invoice,  and 
that  Massey  owed  appellant  $7,000  on  the 
stock.  -  Massey's  interest  in  the  stock  could 
not,  therefore,  have  exceeded  the  amount 
($2,000)  for  which  appellant  accounted  to  ap- 
pellee as  the  proceeds  of  the  trade. 

It  is  contended  that  satisfactory  evidence 
does  not  appear  in  the  record  to  show  the 
true  balance  between  the  parties.  If  any 
partnership  accounts  were  kept,  they  were 
kept  by  appellant.  Whatever  money  was 
advanced  he  advanced.  In  the  single  trans- 
action In  which  he  is  now  held  to  account 
it  appears  that  the  property  was  bought  for 
$6,000  and  sold  for  $13,400,  and  that  appel- 
lant paid  to  appellee  $050  as  his  share  of 
the  profits.  If  any  money  was  advanced  or 
expenses  incurred,,  or  if  any  Interest  ac- 
crued, the  .appellant  knew  all  about  It  and 
the  appellee  nothing.  OChe  object  of  a  hear- 
ing is  to  enable  the  parties,  respectively,  to 
produce  their  evidence.  There  is  nothing 
In  tlie  case  made  by  the  appellee  which  pre- 
supposes credits  to  which  the  appellant  is 
entitled,  of  which  the  appellee  has  knowledge 
aud  evidence  vrlthin  his  power  to  produce. 
If  there  are  any  sums  for  which  the  appel- 
lant should  have  credit,  he  had  knowledge  of 


them  and  should  have  brought  them  forward 
at  the  hearing.  Interest  was  properly  charg- 
ed against  appellant  from  the  date  of  tlie 
contract  of  settlement  The  partnership  was 
t!hen  terminated,  and  the  account  stated  be- 
tween the  partners,  but  by  the  fraud  of  one 
of  them  the  balance  due  was  not  truly  ascer- 
tained, and  appellee's  right  to  recover  any 
amount  has  ever  since  been  contested. 
Scroggs  V.  Cunningham,  81  111.  110;  Bobbins 
V.  Laswell,  68  111.  203;  Derby  ▼.  Gage,  38 
III.  27. 

There  was  error  in  charging  appellant 
with  any  amount  on  account  of  the  Beards- 
town property. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  city  court  of  Canton  will 
be  reversed  and  the  cause  remanded  to  the 
city  court,  with  directions  to  enter  a  decree 
against  the  appellant  for  $2,750  and  interest 
from  April  12,  1904,  to  the  date  of  said  de- 
cree. 

Beversed  and  remanded,  with  directions. 


(23B  111.  124) 

PEOPLE  ex  rel.  MOODY  v.  HENRY  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

1.  Masdamus  (§  90*)— To  DaAiNAGic  Couuis- 

BIONERS — MATTEBS    OF    JUDGMENT. 

Under  Farm  Drainage  Act,  {  17  (Kurd's 
Rev.  St.  1905,  c.  42,  i  91),  conferring  power 
on  commissioneis  to  determine  on  a  system  of 
drainage,  providing  that  "preference  shall  be 
given  to  tile  drains  whenever  these  will  accom- 
plish the  purpose,"  and  section  76  (section 
151),  providing  that  "these  ditdies,  if  open, 
shall  be  made  of  tile  drains  when  practicable,' 
the  determination  of  whether  a  tile  drain  is 
practicable  is  one  for  the  judgment  of  the  com- 
missioners, so  that  their  determination  cannot 
be  controlled  by  mandamus,  unless  they  are 
shown  to  have  acted  fraudulently  or  corruptly. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Dec.  Dig.  {  90.*] 

2.  Pleading  (|  8*)— Fbaud— Facts. 

The  general  allegation  that  a  party  acted 
fraudulently  is  but  a  conclusion,  and  it  is  neces- 
sary to  aver  the  facts  on  which  fraud  is  predi- 
cated, so  that  fraud  is  not  sufficiently  charged 
by  the  petition  for  mandamus  to  comi>el  com- 
missioners to  construct  a  tile  drain,  averring 
that  two  of  the  commissioners  are  landowners 
in  the  district  and  that  the  commissioners,  from 
selfish  motives,  and  to  avoid  paying  their  just 
proportion  of  the  cost  of  extending  the  tile  to 
the  outlet  of  the  ditch,  and  in  fraud  of  peti- 
tioner's rights,  refused  to  construct  such  tile 
drain  to  the  outlet,  but  determined  on  and 
adopted  the  plan  for  an  open  ditch. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
C^nt  Dig.  {  28^;  Dec.  Dig.  8;*  Fraud,  (3ent 
Dig.  f  37.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Maco?* 
County ;  W.  C.  Johns,  Judge. 

Mandamus,  on  the  relation  of  John  Moody, 
against  M.  L.  Henry  and  others.  From  a 
Judgment  of  the  Appellate  Court  a£5rmlng  a 
Judgment  for  defendants,  petitioner  appeals. 
Affirmed. 
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Appellant  Ib  a  landowner  In  drainage  dis- 
trict No.  1  In  the  town  of  Mt.  Zion,  Macon 
county,  111.,  a  drainage  district  organized  un- 
der section  76,  Farm  Drainage  A£t  (Hnrd'B 
Rev.  St.  1905,  e.  42.  §  151).  He  Hied  the  peti- 
tion In  this  case  against  aKiellees,  the  drain- 
age commlssionerB  In  and  for  said  drainage 
district,  praying  a  writ  of  mandamus,  com- 
manding said  commissioners  to  alter  the  plan 
or  system  of  drainage  adopted  by  them,  by 
sabstltuting  for  an  open  ditch  through  and 
across  the  lands  of  petitioner,  as  decided  up- 
on by  the  commissioners,  a  tile  drain  of  suf- 
ficient capacity  to  carry  the  waters  of  the 
district.  Instead  of  said  open  ditch.  The  pe- 
tition avers  that  the  petition  for  the  organi- 
sation of  the  district  was  filed  with  the  town 
clerk  of  Mt  Zlon  township  In  January,  1906 ; 
that  on  Febroary  6,  1906,  the  commissioners 
Of  highways  of  said  township,  acting  as 
drainage  commissioners,  made  a  decision  and 
finding  for  the  organization  of  said  district, 
and  employed  an  engineer  experienced  In 
farm  drainage  to  prepare  profiles,  maps, 
plans,  and  specifications  for  the  construction 
of  a  tile  drain  througtiout  the  entire  length  of 
an  open  ditch  that  ran  through  the  district, 
and  through  petitioner's  land,  which  had 
been  constructed  by  mutual  agreement  of  the 
landowners.  The  petition  further  avers  that 
on  the  9th  day  of  March,  1906,  said  commis- 
sioners adopted  the  plan  of  their  engineer  for 
the  laying  of  a  tile  drain,  Instead  of  the  open 
ditch,  through  the  district,  and  through  the 
lands  of  the  petitioner,  and  on  that  day  made 
and  filed  a  classification  of  the  lands.  On  the 
10th  day  of  March,  1906,  appellees  were 
elected  drainage  commissioners  within  and 
for  said  district,  to  succeed  the  highway  com- 
missioners as  such  drainage  commissioners, 
and  the  petition  avers  that  In  May  following, 
appellees,  as  drainage  commissioners  of  said 
drainage  district,  adopted  a  plan  and  system 
for  the  drainage  of  the  land  therein,  by 
which  It  was  proposed  to  put  In  a  drain  die 
from  the  upper  end  of  the  district  to  within 
abont  4,500  f»et  of  the  outlet,  and  as  to  the 
said  4,500  feet,  It  was  proposed  to  clean  out 
said  open  ditch  and  leave  it  open.  This  open 
part  of  the  ditch  runs  smnethlng  over  a  half 
mile  through  petitioner's  land,  but  Its  outlet 
Is  over  one-fourth  mile  beyond  petitioner's 
land.  It  is  this  4,500  feet  of  open  ditch  that 
petitioner  complains  of,  and  asks  that  the 
commissioners  be  commanded,  by  a  peremp- 
tory writ  of  mandamus,  to  change  to  a  tile 
drain  of  ample  capacity  to  carry  the  waters 
of  said  district.  The  petition  avers  that  It  Is 
practicable  to  construct  a  tile  drain  where 
It  Is  proposed  to  leave  an  open  ditch,  and 
was  so  determined  by  the  original  commis- 
sioners and  the  engineer  employed  by  them; 
that  the  open  ditch  proposed  by  appellees 
will  not  fnrnish  sufficient  outlet  for  the  wa- 
ters of  the  district,  on  account  of  the  in- 
creased flow  caused  by  the  tile  drain  above 
It,  and  by  reason  thereof  the  water  will  over- 


flow  and  damage  complainant's  lands  and 
crops.  It  appears  from  the  allegations  of  the 
petition  that  two  of  appellees  are  landowners 
In  the  district,  and  the  petition  avers  that 
the  commissioners,  from  selfish  motives,  and 
to  avoid  paying  their  Just  proportion  of  the 
cost  of  extending  the  tile  to  the  outlet  of  the 
ditch,  and  In  fraud  of  the  rights  of  petition- 
er, refused  to  construct  such  tile  drain  to 
the  outlet,  but  determined  up<m  and  adopted 
the  plan  for  an  open  ditch.  Appellees  de- 
murred to  the  petition.  The  circuit  court 
sustained  the  demurrer,  amd,  appellant  abid- 
ing by  the  petition,  it  was  dismissed,  and 
Judgment  rendered  against  appellant  for 
costs.  On  appeal  to  the  Appellate  Court  tot 
the  Third  District  that  Judgment  was  affirm- 
ed, and  the  caae  is  brought  here  by  appeal 
from  the  Appellate  Court. 

L.  A.  Mills,  Hugh  Crea  and  Hugh  W. 
Housum,  for  appellant  Whitley  ft  Fitzger- 
ald, for  appellees. 

FARMER,  J.  (after  stating  the.  facts  as 
above).  Section  17  of  the  farm  dramage  act 
confers  power  npon  the  commissioners  to  de- 
termine upon,  a  system  of  drainage  which 
shall  provide  main  outlets  of  ample  capacity 
for  the  waters  of  the  district.  "Preference 
shall  be  given  to  tile  drains  whenever  these 
will  accomplish  the  purpose,  and  when  open 
drains  are  deemed  necessary,  if  it  be  practi- 
cable, these  shall  follow  boundary  lines,  and 
parallels,  or  right  angles,  as  the  case  may 
be  provided  the  drainage  shall  not  be  im- 
paired thereby."  Hurd's  Rev.  St.  1905,  p. 
804,  a  42,  {  91.  Section  76  of  said  act  (sec- 
tion 151),  under  which  this  district  was  or- 
ganized, provides  that  "these  ditches,  if  open, 
shall  be  made  tile  drains  when  practicable." 
Appellant's  principal  contentlooi  is  that  the 
statute  is  mandatory  npon  the  commissioners, 
and  that  they  have  no  discretion  in  the  de- 
termination of  whether  an  open  ditch  or  a 
tile  drain  shall  be  used.  It  is  undoubtedly 
mandatory  on  the  commissioners  to  act  on  a 
petition  presented  to  them.  In  accordance 
with  law,  for  the  organization  of  a  drainage 
district  The  use  of  the  worda  in  section  17, 
that  "preference  shall  be  given  to  tile  drains 
whenever  these  will  accomplish  the  purpose," 
and  in  section  76,  "these  ditches,  If  open, 
shall  be  made  tile  drains  when  practicable," 
clearly  recognizes  that  in  some  cases  tile 
drains  would  not  be  practicable,  and  tbere- 
fore  preference  could  not  be  given  them.  A 
number  of  things  are  to  be  considered  In  de- 
termining whether  a  tile  drain  is  practicable 
or  not,  and  these  things  are  left  to  be  deter- 
mined by  the  drainage  commissioners,  and 
their  decision,  whether  correct  or  erroneous, 
cannot  be  reviewed  and  controlled  by  a  writ 
Qf  mandamus,  unless  It  Is  shown  tbey  have 
acted  fraudulently  or  corruptly.  Certain 
rules  of  law  governing  the  issuing  of  the 
writ  of  mandamus  are  well  settled  by  the  de- 
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clslous  of  this  court  It  has  been  decided 
tliat  the  petitioner  must  show  a  dear  legal 
right  to  the  writ,  and  that  It  will  not  be  Is- 
sued In  cases  where  the  right  Is  doubtful  or 
uncertain;  also,  that  where  the  duty  is  Im- 
posed upon  Inferior  officers  to  perform  a  spe- 
cific act  in  the  performance  of  which  they 
are  not  given  the  exercise  of  any  discretion, 
the  writ  will  generally  lie,  but  where  the 
performance  of  the  duty  depends  upon  the 
exercise  of  their  Judgment  and  discretion, 
the  writ  will  not  lie  to  compel  them  to  act 
in  a  particular  manner,  though,  If  tbey  re- 
fuse to  act  at  all,  the  writ  will  lie  to  compel 
them  to  act,  but  not  to  control  their  decision. 
People  T.  Dental  Examiners,  110  111.  180; 
County  of  St  Clair  t.  People,  85  111.  896; 
People  T.  Rose,  225  III.  496,  80  N.  E.  293. 
The  case  of  Peotone  Drainage  District  v. 
Adams,  163  111.  428,  45  N.  E.  266,  is  not  in 
conflict  with  the  authorities  above  cited.  In 
that  case  the  ditch  had  been  constructed  be- 
fore the  petition  was  filed,  and  the  claim 
of  the  petitioner  was  that  it  did  not  afford 
him  an  outlet  for  the  drainage  of  his  land 
located  within  the  district.  It  was  shown  by 
the  eTldence  that  the  ijetitioner's  lands  could 
sot  be  drained  by  the  ditch,  and,  although 
he  liad  been  taxed  for  its  construction,  he 
received  no  benefit  from  it.  The  court  held 
that  the  provision  of  section  17  requiring 
commissioners  to  adopt  a  system  of  drainage 
"which  shall  provide  main  outlets  of  ample  ca- 
pacity for  the  waters  of  the  district"  was 
mandatory;  and  this  seems  clearly  correct 
for  the  power  la  conferred  upon  them,  and 
they  are  given  no  discretion  whatever  with 
reference  to  constructing  ditches  of  sufficient 
capacity  to  carry  the  waters  of  the  district 
If  the  petition  in  this  case  is  good,  then  the 
decision  of  the  commissioners  as  to  whether 
tbey  should  construct  tile  drains  or  open 
ditches  would  be  subject  to  the  control  of  the 
courts  in  every  case,  for  the  statute  does  not 
require  tile  drains  In  all  cases,  but  only 
where  it  la  practicable. 

Api)ellant  further  contends  that  If  the 
commissioners  have  a  discretion  in  determin- 
ing whether  they  will  construct  tile  drains 
or  open  ditches,  this  petition  shows  such 
abnse  of  discretion  as  to  amount  to  fraud, 
and  that  upon  that  theory  the  petition  should 
be  held  sufficient  No  facts  are  averred  in 
the  petition  constituting  fraud.  We  have  set 
out  in  the  preceding  statement  the  allega- 
tions of  the  petition  relied  upon  under  this 
head.  The  general  charge  that  a  party  acted 
fraudulently,  or  was  guilty  of  fraud,  is  a 
statement  of  a  conclusion,  but  Is  not  a  good 
pleading.  The  facts  should  be  averred  upon 
which  the  charge  of  fraud  is  based.  East  St. 
Louis  Connecting  Railway  Co.  r.  People,  119 
III.  182,  10  N.  B.  397 ;  Smith  v.  Brlttenham, 
98  III.  188;  Jones  v.  Albee,  70  111.  34;  9 
Ency.  of  PI.  &  Pr.  686. 

The  circuit  court  properly  sustained  the  de- 


murrer to  the  petition,  and  the  Judgment  of 
the  Appellate  Court  affirming  the  Judj;ment 
of  that  court  Is  affirmed. 
Judgment  affirmed. 

(236  III.  129) 

CITY  OF  CHICAGO  v.   WELLS. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

1.  CoNSTiTtJTiONAi.  Law  (8  251*)  —  Dtje  Pbo- 
CESs  or  Law— Deprivation  or  Pbopebty — 
Legislative  Act  or  Ordinance. 

Under  Bill  of  Rights,  |  2,  ptovidine  that 
no  person  shall  be  deprived  of  property  without 
due  process  of  law,  no  one  can  be  depcived  of 
property  by  legislative  act  or  ordinance. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  {f  726,  727 ;  Dec.  Dig.  i  251.*) 

2.  Constitution Ai,  Law  (8  278*)— Due  Pbo- 
CESS  or  Law  —  "Pbofebtt"  and  Rights 
Protected. 

The  right  of  dominion  and  ^ower  of  dis- 
position over  a  tract  of  land,  constituting  "prop- 
erty," includes  the  right  of  an  owner  to  subdi- 
vide it  in  such  a  way  as  he  sees  fit,  or  to  leave  it 
nnsubdivided. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  i  278.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-6728;   voL  8,  pp.  7768-7770.] 

8.  COWSTITDTIOWAI,  LAW  (8  290*)— DDE  PRO- 
CESS or  Law— Deprivation  op  Pbopbbtt— 
Assessments  and  Speoiai,  Taxes. 

Local  Improvement  Act  (Hurd's  Rev.  St. 
1905.  c.  24,  8  547)  8  41.  added  by  amendment 
in  1901  (lAws  1001,  p.  106),  and  providing  that 
nnsubdivided  tracts  of  land  may,  for  the  pur- 
pose of  spreading  assessments  for  honse  drains 
and  water  service  pipes,  be  divided  into  lots  of 
a  frontage  of  25  feet  each,  etc.,  togetlker  with 
on  ordinance,  based  thereon,  dividing  an  nnsub- 
divided tract  into  25-foot  strips  and  assessing 
each  strip  for  the  pur^se  of  laying  water  serv- 
ice pipes  in  a  street  in  front  of  the  property, 
were  void  as  violating  Bill  of  Rights,  |  2,  pro- 
viding that  no  person  shall  be  deprived  of  prop- 
erty without  due  process  of  law. 

[Eid.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec.  Dig.  |  290.*] 

Appeal  from  Cook  County  Court;  D.  T. 
Smiley,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
Jane  Oreigh  Wells  to  confirm  a  special  as- 
sessment for  laying  water  service  Jilpea 
From  a  Judgment  of  confirmation,  defend* 
ant  appeals.    Reversed  and  remanded. 

John  M.  Blakeley,  for  appellant  George 
A.  Mason,  William  T.  Hapeman,  and  Eugene 
H.  Dupee  (Edward  J.  Brundage,  Corp.  Coun- 
sel, of  counsel),  for  appellee, 

CARTWRIGHT,  C.  J.  The  county  court 
of  Cook  county  overruled  the  objections  of 
the  appellant  to  the  special  assessment 
against  her  property,  abutting  on  North 
Clark  street,  for  the  purpose  of  laying  wa- 
ter service  pipes  In  said  street  between  De- 
von avenue  and  Howard  street  which  ques- 
tioned the  authority  of  the  city  to  subdivide 
appellant's  property  and  assess  It  In  strips 
of  25  feet  each.  Appellant  excepted,  and 
waived  a  Jury  on  the  question  of  benefits, 


•for  other  case*  seo  same  toplo  and  lectloa  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexa* 
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which  question  was  submitted  to  the  court 
for  decision.  The  court  overruled  all  objec- 
tions, and  entered  Judgment  of  couflrmatlon, 
from  which  Judgment  this  appeal  was  taken. 

The  ordinance  provides  for  laying  lead  wa- 
ter service  pipes,  with  brass  taps  and  stop- 
cocks and  spiral  cast-iron  shut-off  boxes, 
from  the  public  main  water  pipe  in  the  street 
to  a  point  7  feet  from  the  street  line  of 
each  of  the  lots,  blocks,  tracts,  and  parcels 
of  land  described  therein.  The  appellant  is 
the  owner  of  a  tract  of  land,  the  legal  de- 
scription of  which  is  block  2,  Rogers  Park, 
Cook  county,  111.  It  is  bounded  on  the  east 
by  Clark  street,  on  the  south  by  Touhy  ave- 
nue, on  the  north  by  Rogers  avenue,  and  on 
the  west  by  the  right  of  way  of  the  Chicago 
&  Northwestern  Railway  Company,  and  it 
has  never  been  subdivided  into  lots.  The 
ordinance  divides  the  block  into  46  Btrii>s 
of  ground,  each  25  feet  in  width,  described 
in  the  ordinance  as  "N.  25  ft— S.  25  ft  N.  50 
ft.— S.  25  ft  N.  75  ft,"  etc.  The  assessment 
against  each  of  the  strips  is  $20.52,  making 
a  total  assessment  of  $948.92. 

The  authority  to  subdivide  appellant's 
block  of  land  is  claimed  by  appellee  under 
the  following  portion  of  section  41  of  the 
Local  Improvement  Act  (Hurd's  Rev.  St. 
1905,  c.  24,  {  547),  added  by  amendment  In 
1901  (Laws  1901,  p.  106):  "Unsubdivided 
tracts  of  land  may,  for  the  purpose  of  spread- 
ing assessments  for  house  drains  and  water 
service  pipes,  be  divided  into  lots  of  a  fron- 
tage of  twenty-five  feet  each ;  and  any  frac- 
tion of  frontage  then  remaining  may  be 
assessed  as  a  fractional  lot"  Prior  to  that 
amendment  It  was  decided  in  several  cases 
that  a  city  had  no  power  arbitrarily  to  sub- 
divide a  piece  of  land  which  the  owner  had 
allowed  to  remain  In  one  parcel.  In  Warren 
V.  City  of  Chicago,  118  111.  829,  11  N.  B. 
218,  there  was  an  assessment  like  this,  for 
the  purpose  of  constructing  water  service 
pipes  to  be  laid  and  connected  with  the  main 
water  pipe,  and  it  was  held  that  an  arbi- 
trary subdivision  of  the  appellant's  lots  for 
the  purpose  of  the  special  assessment  was 
without  any  authority,  either  in  law  or 
fact  In  Cram  v.  City  of  Chicago,  139  III 
265,  28  N.  B.  758,  which  was  another  special 
assessment  to  lay  water  service  pipes,  the 
ordinance  subdivided  the  property  into  strips 
of  25  feet,  each  of  which  was  assessed  a 
certain  sum.  The  court  said  that  an  arbi- 
trary description,  or  one  having  no  founda- 
tion in  fact  could  never  have  been  contem- 
plated by  the  law,  and  that  the  property 
should  have  been  proceeded  against,  as  It 
was  known  and  legally  described.  In  People 
V.  Cook,  180  111.  341,  54  N.  E.  173,  where  the 
question  arose  in  a  collateral  proceeding  for 
Judgment  against  delinquent  lands  on  a  spe- 
cial assessment  for  laying  drain  pipe,  it  was 
held  that  the  ordinance,  which  subdivided 
the  tract  Into  44  parcels,  was  void.  The  de- 
cision was  not  rested  on  the  want  of  an 
enabling  act,  but  upon  the  rights  of  an  own- 


er of  land.  The  court  said  (page  843  of  180 
111.,  page  174  of  54  N.  B.) :  "The  owner  of 
property  cannot  be  compelled  to  subdivide 
bis  land  Into  25-foot  strips  fronting  upon 
a  street  The  owner  has  a  right  to  subdivide 
his  land  in  such  a  way  as  he  sees  fit  He 
may  use  his  own  pleasure  and  l>est  Judg- 
ment in  subdividing  it  so  that  It  will  pro- 
duce to  him  the  best  revenue.  A  municipali- 
ty cannot  dictate  to  the  owner  how  he  shall 
subdivide  his  land."  In  Bickerdlke  v.  City 
of  Chicago,  185  lU.  280,  56  N.  E.  1096,  the 
ordinance  for  a  sewer  provided  that  bouse 
slants  should  be  placed  In  both  sides  of  the 
sewer,  opposite  every  20  feet  of  lot  frontage. 
It  was  again  said  that  a  city  cannot  dictate 
to  an  owner  how  he  shall  subdivide  his  land, 
and  that  property  cannot  be  assessed  in  the 
character  of  lots  when  not  subdivided.  It 
did  not  appear  In  that  case  what  the  house 
slants  were,  and  it  was  assumed,  as  the 
language  Indicated,  that  they  were  substan- 
tial parts  of  the  improvement,  adding  mate- 
rially to  the  cost,  but  it  appeared  in  subse- 
quent cases  that  they  were  nothing  more 
than  open  Joints  in  the  main  pipe  of  the 
sewer,  where  house  connections  might  after- 
ward be  put  in  and  Joined  to  the  main  sewer. 
Being  nothing  but  open  Joints,  they  were  not 
substantial  additions  to  the  main  sewer, 
and  in  subsequent  cases  they  were  so  re- 
garded. The  Bickerdlke  Case  was  decided 
in  1900,  and  in  1901  section  41  was  amended, 
as  above  stated.  In  the  cases  which  have 
since  been  considered  by  this  court  there 
was  no  subdivision  of  property  into  lots  or 
parcels  for  the  purpose  of  an  assessment 
In  Vandersyde  v.  People,  195  111.  200,  62 
N.  B.  806,  the  ordinance  included  house  con- 
nection slants  every  20  feet  on  each  side  of 
the  sewer.  The  question  of  the  validity  of 
the  assessment  arose  in  a  collateral  proceed- 
ing, and  it  was  not  contended  that  the  ordi- 
nance was  void,  which  the  court  said  it 
would  have  been  if  It  had  provided  for  a 
subdivision  of  the  tract  of  land.  There  was 
nothing  from  which  it  could  be  said  that 
the  provision  for  the  openings  was  unrea- 
sonable, and  the  assessment  was  made  up- 
on the  entire  tract  as  a  whole.  In  City  of 
Chicago  V.  Corcoran,  196  III  146,  63  N.  B. 
690,  the  assessment  again  included  house 
slants  on  both  sides  of  the  sewer,  opposite 
each  25  feet  The  assessment  was  upon  the 
entire  tract  as  a  whole,  according  to  its 
legal  description,  and  it  was  held  that  there 
was  no  subdivision  of  the  property.  In 
Walker  v.  City  of  Chicago,  202  111.  531,  67 
N.  E.  369,  there  was  no  subdivision  of  the 
property  by  the  ordinance,  and  the  same  was 
true  In  Washington  Park  Club  v.  City  of 
Chicago,  219  111.  323,  76  N.  B.  383. 

Section  2  of  the  Bill  of  Bights  provides 
that  no  person  shall  he  deprived  of  property 
without  due  process  of  law,  and  under  that 
provision  no  person  can  be  deprived  of  prop- 
erty by  legislative  act  or  ordinance.  The 
ordinance  In  question  does  not  deprive  api)el- 
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last  of  ber  land,  bat  It  does  deprive  ber  of 
ber  control  and  dominion  over  it  In  Austin 
on  Jurisprudence  (volume  2,  p.  817)  prop- 
erty ia  defined  as  follows:  "Taken  wltb  its 
strict  sense,  it  denotes  a  right — Indefinite 
In  point  of  user,  unrestricted  in  point  of  dis- 
poeition,  and  unlimited  in  point  of  duration 
— over  a  determinate  thing."  In  Bigney.v. 
City  of  Cbicago,  102  111.  64,  the  court  said 
(page  77) :  "Property,  in  its  appropriate  sense, 
means  tbat  dominion  or  indefinite  right  of 
user  and  disposition  which  one  may  law- 
fully exercise  over  particular  things  or  sut>- 
Jecte,  and  generally  to  the  exclusion  of  all 
others,  and  doubtless  this  is  substantially 
the  sense  In  which  it  is-  used  in  the  Constitu- 
tion." In  BracevUle  Coal  Co.  v.  People,  147 
UL  66,  85  N.  E.  62,  22  L.  R.  A.  840,  87  Am. 
St.  R^.  206,  the  same  definition  of  proper- 
ty Is  adopted,  as  follows :  "Property, '  in 
its  broader  sense,  is  not  the  physical  thing 
which  may  be  the  subject  of  ownership,  but 
Is  the  right  of  dominion,  possession,  and 
power  of  disposition  which  may  be  acquired 
over  it"  The  right  of  dominion,  possession, 
and  power  of  disposition  over  a  tr^ct  of 
land  Includes  the  rlgbt  of  an  owner  to  sub- 
divide it  In  such  a  way  as  he  sees  fit,  or 
to  leave  it  unsubdivlded.  That  is  the  prin- 
ciple upon  which  People  v.  Ckwk,  supra,  was 
decided,  where  it  was  held  that  an  owner 
may  use  Us  own  pleasure  and  best  Judg- 
ment In  subdividing  his  land  or  refusing  to 
subdivide  It,  and  that  a  municipality  cannot 
dictate  to  him  how  he  shall  subdivide  his 
land,  or  that  he  shall  subdivide  it  at  all. 
In  this  case  the  whole  assessment,  amount- 
ing to  1948.92,  Is  levied  to  pay  for  the  lead 
pipe  connections,  with  their  appurtenances, 
and  the  effect  of  sustaining  the  attempted 
subdivision  would  be  to  deprive  the  appellant 
of  her  right  to  subdivide  her  property  as 
she  may  see  fit,  and  compel  her  to  subdivide 
the  entire  block,  with  nearly  1,200  feet  of 
frontage,  into  strips  of  26  feet  in  width, 
fronting  on  Clark  street,  or  be  deprived  of 
a  greater  or  less  number  of  the  water  service 
pipes.  The  unsubdivlded  tract  is  assessed  in 
strips  of  25  feet  each,  and  each  strip  is 
cliarged  with  $20.52,  according  to  an  arbi- 
trary subdivision  of  the  property,  without 
the  sanction  of  the  owner.  If  property 
may  be  subdivided  to  suit  the  views  of  a 
boajrd  of  local  improvements  and  city  coun- 
cil, against  the  will  of  the  owner,  for  the 
purpose  of  special  assessment,  the  same 
thing  could  be  done  under  any  other  form 
of  taxation,  so  as  to  compel  an  owner  to 
subdivide  property  In  only  one  way.  The 
Constitution,  which  stands  for  and  expresses 
the  will  of  the  people,  prohibits  an  interfer- 
ence with  rights  of  property  by  legislative 
enactment,  and  denies  to  the  Legislature 
the  power  to  provide  that  a  municipality 
may  subdivide  the  property  of  an  owner 
without  his  consent,  for  any  purpose  what- 


ever. The  amendment  and  the  ordinance 
based  upon  It  are  void. 

The  Judgment  of  the  county  court  is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


(2S6  ni.  134) 
ECKHART  V.   BURRBLL  MFG.  CO.  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

1.  Fba'ddulent  Conveyances  (8  208*) — Vol- 
UNTABT  Conveyances  tbom  Husband  to 
Wife— Right  to  Ihpeach. 

No  one,  not  a  creditor  of  the  husband  at  the 
time  be  made  a  gift  to  his  wife,  can  impeach  the 
gift. 

[BM.  Note.-^For  other  cases,  see  Fraudulent 
Conveyances,  Cent   Dig.  {  631;    Dec.  Dig.  i 

2.  FBAUDtriJKNT    CSONVEYAHCES    (t    57*)— VOL- 

XJNTABY  Conveyances  feom  Husband  to 

Wife— Right  to  Ikfeach. 

Where  partners,  at  the  time  they  made  gifts 
to  their  wives,  bad  a  large  and  prosperous  busi- 
ness, and  it  appeared  that  they  bad  always  been 
able  to  meet  their  obligations  promptly,  and  they 
had  contracts  then  on  hand  from  which  they 
might  reasonably  expect  to  be  able  to  meet  all 
liabilities  in  favor  of  subsequent  credltorSi  the 
gifts  were  not  void  as  to  such  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,   Cent   Dig.  i  155;    Dec   Dig.   { 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Ck>ok 
CJounty;  Thomas  Q.  Windes,  Judge. 

Suit  by  Percy  B.  Eckbart,  trustee  in  bank- 
ruptcy, against  the  Burrell  Manufacturing 
Company  and  others.  From  a  decree  of  the 
Appellate  Court  affirming  a  decree  dismiss- 
ing the  bill,  complainant  appeals.      AflSrmed. 

Clarence  T.  Morse  (Percy  B.  Eckbart  of 
coimsel),  for  appellant  E.  C.  Westwood,  fot 
appellees. 

VICKERS,  J.  Percy  B.  Eckbart,  trustee 
in  bankruptcy,  filed  a  bill  in  cbancery  in  the 
circuit  court  of  Cook  county  to  set  aside  cer- 
tain conveyances  alleged  to  have  been  made 
In  fraud  of  creditors.  The  circuit  court  de- 
nied the  relief  and  dismissed  the  bill,  and 
that  decree  has  been  afilrmed  by  the  Appel- 
late Court  The  trustee  has  prosecuted  an 
appeal  to  this  court 

The  facts  are  not  seriously  controverted. 
George  C.  and  James  T.  Burrell  were  co- 
partners in  the  business  of  contracting  for 
the  construction  of  grain  elevators.  In  July, 
1902,  the  partners  withdrew  $2,900  in  cash 
and  divided  It  equally  between  their  respec- 
tive wives.  The  money  was  loaned  to  the 
Burrell  Manufacturing  Company,  a  corpora- 
tion engaged  in  manufacturing  elevator  sup- 
plies, by  the  donees,  who  took  notes  from  the 
corporation,  with  an  agreement  that  the 
notes  were  to  be  paid  by  issuing  certificates 
of  stock  to  the  parties  when  the  capital  stock 
was  increased.  The  books  of  the  copartner- 
ship were  Introduced  in  evidence,  from  which 
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It  appears  tbat  at  the  time  the  gifts  In  ques- 
tion were  made  the  assets  of  the  copartner- 
ship vrere  $36,000  and  the  liabilities  $30,- 
000.  After  the  money  above  mentioned  was 
given  to  the  wives,  the  business  of  the  part- 
ners became  unprofitable  to  such  au  extent 
that  In  December  following  they  were  forced 
Into  bankruptcy.  The  shrinkage  in  the  as- 
sets is  explained  by  unexpected  losses  on  cer- 
tain contracts  then  on  hand.  The  circumstan- 
ces mentioned  as  the  direct  cause  of  such 
losses  are  that  the  supply  men  did  not  live 
up  to  their  contracts  for  the  delivery  of  ma- 
terial ;  that  labor  conditions  became  serious ; 
that  the  price  of  labor  advanced,  as  well  as 
the  price  of  material ;  that  they  had  a  serious 
loss  on  account  of  floods  In  Texas  and  quick- 
sand at  Hammond,  Ind.,  where  they  had  a 
large  contract  for  constructing  elevators. 
The  loss  at  Hammond,  Ind.,  was  o\ec  $12,000, 
and  something  near  $5,000  at  El  Paso,  Tex. 
At  the  time  of  the  failure,  in  December,  1902, 
the  liabilities  of  the  partnership  were  $27,> 
000  and  the  assets  $5,000. 

This  bill  Is  filed  on  the  theory  that  the  firm 
was  Insolvent  at  the  time  the  gift  in  question 
was  made,  and  is  intended  to  reach  the 
shares  of  stock  which  were  bought  with  the 
money  given  their  wives  by  the  partners. 
Only  one  question  need  be  considered.  There 
Is  no  averment  in  the  bUI  and  no  proof  in  the 
record  that  any  of  the  creditors  on  behalf  of 
whom  the  bill  is  filed  were  creditors  at  the 
time  the  alleged  gift  was  made.  No  one  not 
a  creditor  at  the  time  of  the  transaction  can 
Impeach  a  gift  by  a  husband  to  his  wife.  So 
far  as  this  record  shows,  all  of  the  indebted- 
ness that  existed  at  the  time  the  gift  was 
made  may  have  been  fully  paid.  In  fact,  we 
are  Inclined  to  agree  with  the  Appellate  Court 
that  it  is  a  fair  Inference,  under  the  proof, 
that  such  debts  were  paid,  and  that  all  of  the 
creditors  represented  by  appellant  extended 
credit  after  the  assets  had  been  reduced  by 
the  gift  In  the  case  of  Bridgford  v.  Blddell, 
56  III.  261,  this  court  said  (page  203):  "It 
is  not  doubted  that  it  is  competent  for  the 
husband  to  create  a  separate  estate  for  his 
wife  out  of  his  own  property,  if  there  are  no 
creditors  of  the  husband  at  the  time  whose 
rights  win  be  put  in  Jeopardy;  and,  even  If 
there  are  creditors,  if  the  husband  retains  a 
sufficient  amount  to  liquidate  their  claims,  it 
Is  still  lawful.  No  one  can  Impeach  the 
transaction  or  Inquire  Into  its  propriety,  un- 
less he  was  a  creditor  of  the  husband  at  the 
time  and  was  thereby  injured.  It  has  never 
been  held,  to  our  knowledge,  that  a  subse- 
quent creditor  can  inquire  into  the  fairness 
of  the  transaction,  even  if  the  conveyances  to 
the  wife  be  regarded  as  voluntary  conveyan- 
ces, without  actual  consideration,  for  the  sole 
purpose  of  creating  a  separate  estate  In  the 
wife.  It  seems  to  us  that  It  would  be  In- 
equitable to  hold  that  a  man  In  his  prosper- 
ous days  could  not  create  a  separate  estate 


for  the  wife,  which  should  be  for  her  mainte- 
nance In  case  disaster  should  overtake  him 
in  his  business  transactions  in  later  life,  and 
that  the  estate  thus  created  for  the  wife 
would  not  be  beyond  the  reach  of  bis  subse- 
quent creditors.  The  law  not  only  sanctions 
such  a  course,  but  in  many  instances  It  Is 
nothing  more  than  simple  justice  to  the  wife. 
A  father,  under  such  clrcmnstances,  may 
make  a  like  provision  for  bis  child,  and  his 
right-  to  do  so  has  been  sanctioned  by  the 
highest  judicial  authority  in  this  country  and 
in  England.  The  doctrine  on  these  questions 
has  been  fully  discussed  and  approved  in  this 
court  in  the  case  of  Morltz  v.  Hoffman,  35 
111.  553,  and  need  not  now  be  discussed  as  a 
new  question."  The  same  doctrine  was  an- 
nounced again  in  Tuulson  v.  Chamblin,  88 
III.  378.  On  page  385  this  court  said:  "But 
Ir  is  the  doctrine  of  this  court  that  only  cred- 
itors having  claims  when  the  fraud  is  com- 
mitted can  avoid  such  conveyances,  unless 
It  be  shown  the  deed  was  made  In  anticipa- 
tion of  incurring  debts  to  avoid  the  payment 
of  which  the  conveyance  was  made  [citing 
cases].  And  there  Is  no  evidence  in  this  rec- 
ord that  Chamblln's  debts  were  then  in  exist- 
ence. For  aught  that  appears,  the  debts, 
however  large  they  may  have  been  against 
Tonison  when  the  entry  was  made,  may  all 
have  been  paid.  We  cannot  presume  these 
debts  then  elslsted.  On  the  contrary,  we  pre- 
sume, if  they  had,  that  fact  would  have  been 
shown."  These  cases  have  been  reaffirmed 
In  Crawford  v.  Logan,  97  111.  396,  and  Eames 
V.  Dorsett,  147  HI.  540,  35  N.  E.  735. 

The  bill  In  this  case  is  not  framed  on  the 
theory  that  this  money  was  given  to  their 
wives  to  hinder  and  delay  the  collection  of 
debts  the  creation  of  which  was  then  in  con- 
templation by  the  parties;  and,  if  it  were, 
the  proof  in  this  record  would  not  sustain  a 
bill  BO  drawn.  The  evidence  shows  that  at 
the  time  the  gift  In  question  was  made  the 
parties  were  doing  a  very  large  and  prosper- 
ous business  and  that  they  had  always  been 
able  to  meet  their  obligations  promptly.  They 
had  contracts  on  hand  from  which  they  might 
reasonably  expect.  In  the  ordinary  course  of 
events,  to  be  able  to  meet  all  liabilities  in  fa- 
vor of  the  parties  in  whose  behalf  this  bill 
is  filed. 

There  being  no  error  In  the  record,  the 
judgment  of  the  Appellate  Court  for  the  First 
District  is  affirmed. 

Judgment  affirmed. 

(136  III.  13S) 

CORTBLYOD  et  ui.  v.  BARNSDALL  et  al. 

(Supreme  Court  of  Illinois.    Oct  28,  1908.) 

1.  Mines  ano  Minebalb  (8  S7*)  —  Leases  — 
Construction — Options. 

A  lease  for  mining  for  oil  and  gas,  which 
grants  to  the  lessee  the  right  to  mine  for  oil  or 
gas  so  lon^  ns  the  same  is  produced  and  the  roy- 
alty and  rentals  are  paid,  but  which  does  not 
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bind  the  leasee  to  perform  any  obli^tion,  is  a 
mere  option,  which  the  lessor  may  withdraw  be- 
fore the  lessee  has  done  some  act  by  which  he 
bind*  himself  to  exercise  the  option. 

(Ed.  Note. — For  other  cases,  lea  Mines  and 
Uinerala,  Dec  Dig.  {  57.*] 

2.  Mires  and  Mihkbau  ({  67*)  — Lxaseb  — 

CONSTBUCTIOW— OpTIOHB. 

Where  a  lessor  in  an  oil  and  gas  lease, 
wfaicli  gives  to  the  leasee  a  mere  option,  notifies 
the  lessee  of  an  election  to  revoke  the  option  be- 
fore the  lessee  has  done  any  act  binding  himself 
to  exercise  the  option,  the  revocation  is  a  with- 
drawal of  an  offer  which  the  lessee  has  not  ac- 
cepted. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
HlneTal^  Dec.  Dig.  {  57.*] 

Aiveal  from  Appellate  Court,  Foarth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Craw- 
ford Coimty ;  E.  E.  Newlin,  Judge. 

Suit  by  Allen  Cortelyou  and  another 
agalnat  T.  N.  Barnsdall  and  others.  From  a 
decree  of  the  Appellate  Court,  affirming  a 
decree  of  the  circuit  court  in  favor  of  plaln- 
tiffB,  defendants  appeal.    Affirmed. 

The  appellees,  Allen  Cortelyou  and  Ella  A. 
Cortelyou,  his  wife,  filed  in  the  circuit  court 
of  Crawford  county  their  bill  In  chancery  for 
the  cancellation  of  the  following  Instrument, 
called  in  the  bill  an  oil  and  gas  lease : 

"Agreement  of  lease,  made  this  8th  day 
of  July,  A.  D.  1905,  between  Allen  Cortelyou 
and  Ella  A.,  his  wife,  of  Robinson,  III.,  les- 
sor, and  W.  W.  Seybert  of  McKee's  Rocks, 
Pa.,  lessee,  witnesseth :  That  the  lessor  here- 
by grant  unto  lessee  for  the  term  of  three 
aSi  years,  (and  so  long  thereafter  as  oil  or 
gas  Is  produced  from  the  land  leased  and 
royalty  and  rentals  paid  by  lessee  therefor,) 
the  exclualve  right  to  mine  for  and  produce 
petroleum  and  natural  gas  from  and  the  pos- 
session of  80  much  of  eighty  (80)  acres  of 
land  in  Crawford  county,  state  of  Illinois, 
as  may  be  necessary  therefor,  with  the  right 
to  use  water  and  gas  (If  found)  for  the 
necessary  engines,  and  to  remove  all  machin- 
ery, fixtures,  etc.,  placed  by  lessee  on  the 
premises,  said  land  bounded:  E.  %  of  N. 
W.  M  Sec.  30,  T.  7,  N.  R.  12  W.  No  well  to 
be  drilled  within  three  hundred  feet  of  the 
buildings  without  lessor's  consent  The  les- 
see to  deliver  to  lessor.  In  pipe  line,  the  one- 
eighth  (^)  of  all  petroleum  produced  from 
the  premises  and  to  pay  one  hundred  ($100) 
dollars  per  annum  for  each  gas  well  from 
which  the  gas  is  marketed,  payable  semi- 
annually, from  the  date  and  while  the  same 
is  BO  utilized,  and  to  pay  all  damages  to 
growing  crops.  This  lease  is  to  be  null  and 
▼old  and  no  longer  binding  on  either  party 
if  a  well  Is  not  commenced  on  this  block  of 
1000  acres  within  twelve  months  from  this 
date,  unless  the  lesisee  shall  thereafter  pay 
annually  to  lessor  twenty-five  cents  per  acre 
per  year  for  each  year's  delay  In  commencing 
said  well.  Each  payment  to  extend  the  time 
for  completion  for  one  year.  A  deposit  to 
the  credit  of  lessor  In  Oblong  Bank,  Oblong, 


111.,  to  be  a  good  payment  of  any  money  on 
this  lease.  Party  of  the  first  part  to  have 
free  gas  for  the  dwelling  thereon  by  laying 
their  own  line  and  making  connections  at 
well,  provided  there  is  a  surplus  gas,  and  at 
no  time  to  use  gas  out  of  dwelling.  The  les- 
see to  have  use  of  all  casing-head  gas  for 
drilling  and  producing  purposes,  and  to  pipe 
the  same  to  any  well  drilled  by  lessee  on 
these  premises.  Party  of  the  second  part  to 
protect  all  lines.  All  grants  and  covenants 
to  extend  to  the  heirs  and  assigns  of  the 
parties  hereto.  licssee  to  bury  all  pipe  lines 
below  plow  depth  when  requested. 

"Witness  the  hands  and  seals  of  the  par- 
ties. Allen  Cortelyou        [Seal.] 
"Ella  A.  Cortelyou.  [Seal.] 
"W.  W.  Seybert.      [SeaL] 
"Witness:   W.  C.  Cortelyou." 

The  bill  alleged  that  Seybert,  the  lessee, 
paid  no  consideration  for  the  contract;  that 
the  ^ee  of  the  premises  Is  In  the  complainant 
Allen  Cortelyou,  and  that  complainants  were 
when  the  lease  was  executed,  and  have  been 
ever  since,  residing  upon  the  premises,  which 
are  their  homestead;  that  Seybert  Is  not 
bound  by  the  lease  to  develop  said  premises 
for  oil,  or  to  complete  a  well  on  the  premises 
at  any  time,  or  to  pay  complainants  anything 
for  his  failure  to  do  so,  but  that  such  action 
is  optional  with  Seybert  and  his  assies,  and 
that  the  lease  Is  a  dubious,  speculative  con- 
tract, liable  to  be  defeated  at  any  moment 
by  Seybert  or  his  assigns;  that  Seybert 
falsely  and  fraudulently  represented  to  com- 
plainants that  If  they  would  execute  the 
lease,  he  would  proceed  at  once  to  develop 
the  premises  for  oil  or  gas;  that  complain- 
ants relied  upon  said  statement,  and  were 
Induced  by  him  to  execute  the  same,  but  that 
said  S^bert  and  his  assigns  have  not  de- 
veloped said  premises,  nor  did  he  ever  In- 
tend to  do  so,  but  obtained  said  lease  or  op- 
tion purely  for  speculative  purposes;  that 
Seybert  falsely  represented  to  complainants 
that  the  lease  was  the  most  liberal  ever  of- 
fered to  landovmers,  and  gave  them  a  greater 
royalty  than  any  lease  that  had  ever  been 
executed  by  any  person  engaged  In  the  pro- 
duction of  oil  or  gas,  all  of  which  was  untrue 
and  known  so  to  be  by  Seybert  at  the  time 
such  representations  were  made;  that  com- 
plainants relied  upon  said  statements,  and 
were  Induced  thereby  to  execute  said  lease, 
to  their  great  Injury  and  damage;  that  said 
lease  or  option  was  unfair,  Inequitable,  and 
unjust  to  complainants,  and  attempts  to  bind 
them,  but  said  Seybert  and  assigns  are  not 
bound,  and  the  lease  Is  without  any  consid- 
eration to  complainants  of  any  kind,  and  is 
void,  and  subject  to  revocation  at  the  will 
of  said  Seybert  and  assigns,  and  is  also  sub- 
ject to  revocation  of  complainants  at  will; 
that  in  accordance  with  their  rights  they 
did.  In  March,  1906,  give  notice  In  writing  to 
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said  Seybert  and  bis  assigns  that  they  elect- 
ed to  exercise  their  rlgtit  to  revolte,  and  did 
reTolce,  said  lease,  and  notified  said  lessee 
and  bis  assigns  not  to  enter  upon  said  prem- 
ises for  any  purpose;  that  previous  to  the 
giving  of  said  notice  neither  said  Seybert  nor 
his  assigns  had  done  anything  toward  de- 
veloping the  premises  for  oil  and  gas,  and 
bad  not  been  to  any  expense.  In  any  manner, 
on  said  premises.  The  bill  further  alleged 
assignments  by  Seybert  of  all  his  Interest 
In  portions  of  the  said  premises  and  of  un- 
divided Interests  Id  other  portions  thereof. 
In  April,  1906,  to  various  persons  and  cor- 
porations, who  were  all  made  defendants  to 
the  bill,  which  prayed  that  the  lease  and  all 
of  the  said  assignments  might  be  declared 
null  and  void  and  clouds  upon  complainants' 
title,  and  that  they  might  be  canceled  and 
defendants  enjoined  from  entering  upon  the 
premises  or  interfering  with  complainants' 
possession  thereof.  By  an  amendment  to  the 
bill  it  was  alleged  that  the  Mlnnetonka  Oil 
Company,  one  of  the  assignees  of  Seybert,  was 
a  foreign  corporation,  and  had  not,  at  the 
time,  it  received  the  assignment,  complied 
with  the  requirements  of  the  statute  In  re- 
gard to  foreign  corporations  doing  business 
In  this  state.  Separate  answers  were  filed 
by  the  various  defendants.  A  hearing  was 
had,  the  evidence  being  taken  in  open  court, 
and  a  decree  rendered  finding  ail  the  facts 
as  averred  in  the  bill,  except  the  fraud  al- 
leged, enjoining  the  defendants  from  enter- 
ing upon  the  premises,  and  canceling  the 
lease  and  the  assignments  thereof.  The  de- 
cree has  been  affirmed  by  the  Appellate 
Court,  and  the  defendants  In  the  circuit 
court  prosecute  this  appeal  to  reverse  the 
Judgment  of  the  Appellate  Court. 

W.  W.  Arnold  and  Eugene  Mackey  (Mc- 
Cartney &  Arnold  and  Lee  &  Mackey,  of 
counsel),  for  appellants.  Parker  &  Newlln 
and  Callahan,  Jones  &  Lowe,  for  iappellees. 

SCOTT,  3.  (after  stating  the  facts  as 
above).  After  ai^ellees  notified  Seybert  that 
they  had  elected  to  revoke  the  option  given 
by  the  lease,  the  appellants,  as  averred  by 
their  answers  and  shown  by  the  proof,  within 
12  months  from  the  date  of  the  lease,  made 
tender  of  the  25  cents  per  acre  therein  spec- 
ified, for  extending  the  time  for  the  com- 
pletion of  the  contract  This  was  unavail- 
ing, if,  as  contended  by  appellees,  the  con- 
tract was  without  mutuality. 

Of  the  questions  which  are  open  for  our 
consideration  the  Initial  one  is,  was  Seybert 
in  fact  bound  to  do  anything  whatever  un- 
der the  option  agreement?  If  not,  as  he  bad 
not  paid  anything  for  the  option,  had  not  act- 
ed on  the  agreement,  and  liad  not,  after  it 
was  signed,  bound  himself  to  accept  the  op- 
tion, appellees  were  at  liberty  to  avoid  the 
undertaking.     It  will  be  observed  that  the 


instrument  does  not  expressly  fix  a  single 
obligation  with  which  Seybert  was  bound  to 
comply,  and  does  not  expressly  recite  any 
consideration  upon  which  it  was  entered  In- 
to. Appellants  contend,  however,  that  an  Im- 
plied covenant  arises,  binding  Seybert  to 
drill,  develop,  and  operate  the  premises  de- 
mised. Whether  such  an  implied  covenant 
may  be  gleaned  from  an  Instrument  In  sub- 
stance, as  that  now  before  us  is  a  question 
upon  whicb  the  authorities  In  other  Jurisdic- 
tions are  not  uniform.  We  deem  a  discus- 
sion of  those  cases  unnecessary,  as  the  deci- 
sions of  this  court  warrant  the  conclusion 
that  this  contract  was  without  mutuality, 
and  that  the  option  could  be  withdrawn  at 
any  time  before  Seybert  had,  by  some  act 
done  after  the  agreement  had  been  signed, 
acc^ted  or  bound  himself  to  exercise  the  op- 
tion. In  Bauer  v.  Lumaghi  Coal  Co.,  209  111. 
316,  70  N.  E.  634,  a  contract  pertaining  to 
the  conveyance  of  a  right  of  way  for  a  rail- 
road track- to  a  proposed  coal  mine  was  In- 
volved. The  agreement  apparently  required 
Bauer  to  convey  the  right  of  way  for  the 
sum  of  $300,  if  the  same  should  be  deemed 
necessary  by  Kupprecht,  his  heirs  or  assigns. 
The  purpose  of  Rupprecht  evidently  was  to 
place  himself  in  a  position  where  he  could 
acquire  the  right  of  way  in  case  the  mine 
wihich  he  and  others  proposed  to  open  should 
prove  rich  enough  to  warrant  the  construc- 
tion of  a  coal  road.  We  held,  however,  that 
Rupprecht  was  not  bound  by  the  contract  to 
do  anything  unless  he  elected  to  take  the 
initiative,  and  the  agreement  lacking  mutual- 
ity could  not  be  enforced.  In  Bruner  t. 
Hicks,  230  III.  536,  82  N.  E.  888,  120  Am.  St. 
Rep.  332,  a  contract  similar  to,  and  executed 
under  like  circumstances  as,  the  one  now  be- 
fore us  was  considered.  We  there  express- 
ed the  view  that  the  lease  was  obtained  pure- 
ly as  a  matter  of  speculation  and  not  with 
a  view  to  prospect  the  lands,  as  the  lessors 
had  been  led  by  the  lessee  to  believe  would 
be  done  when  the  Instrument  was  executed. 
Appellees'  revocation  was  merely  the  with- 
drawal of  an  offer  which  Seybert  had  not 
seen  fit  to  accept,  or  the  retraction  of  an  op- 
tion which  be  (Seybert)  had  not  elected  to 
exercise.  McCauley  v.  Coe,  150  111.  311,  37 
N.  B.  232. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(23<  111.  143) 
MARTEWICZ  V.  JOHN  MOHR  ft  SONS. 
(Supreme  Court  of  Illinois.     Oct.  26,  190a) 

APPKAL   and    EBBOB    (§    1094*)— iHTEBMEDIATi 

Appeal  —  Re vEBSAi  —  Findings  of  Fact— 
Writ  of  Ebrob — Scope  of  Review. 

Where  judgment  for  a  servant,  in  an  action 
for  injuries,  was  reversed  by  the  Appellate 
Court,  and  findings  of  fact  there  made  that  de- 
fendant was  not  negligent  as  charged,  the  only 
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qneation  for  wyiew  on  a  writ  of  error  beinr 
whether  the  Appellate  Court  correctly  applied 
the  law  to  the  facts  found  by  it,  the  judgment 
must  necessarily  be  affirmed  on  its  findings  of 
want  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4327;   Dec.  Dig.  i  1094.  •] 

Error  to  Appellate  Court,  First  District, 
on  Appeal  from  Superior  Court,  Cooli  Coun- 
ty ;   Ben  M.  Smith,  Judge. 

Action  by  Anton  Martewicz  against  John 
Mobr  &  Sons,  a  corporation.  Judgment  for 
plalntltC  reversed  by  tlie  Appellate  Court 
without  remand  (139  111.  App.  178),  and 
plaintiff  brings  error.    AfBrmed. 

Cyrus  J.  Wood  and  Stephen  Janowlcz,  for 
plaintiff  in  error.  Calhoun,  Lyford  &  Sheean 
(Robert  J.  Slater  and  Edward  W.  Rawlins, 
of  counsel),  for  defendant  in  error. 

HAND,  J.  This  was  an  action  on  the  case 
commenced  by  the  plaintiff  against  the  de- 
fendant in  the  superior  court  of  Cool£  coun- 
ty, to  recover  damages  for  a  personal  injury 
alleged  to  have  been  sustained  by  the  plain- 
tiff while  in  the  employ  of  the  defendant. 
The  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $10,0(X),  upon  which 
verdict,  after  overruling  a  motion  for  a  new 
trial,  the  court  rendered  judgment  in  favor 
of  the  plaintiff.  The  defendant  prosecuted 
an  appeal  to  the  Appellate  Court  for  the 
First  District,  which  court  made  a  finding  of 
fact  that  the  defendant  was  not  guilty  of  the 
negligence  charged  in  the  declaration  and  re- 
versed the  judgment  of  the  trial  court  with- 
out remanding  the  cause,  and  plaintiff  has 
sued  out  a  writ  of  error  from  this  court  to 
review  the  Judgment  of  the  Appellate  Court 

The  only  question  upon  this  record  open 
for  review  In  this  court  is:  Did  the  Appel- 
late C!ourt  correctly  apply  the  law  to  the 
facts  as  found  by  that  court?  Manifestly, 
if  the  defendant  was  not  guilty  of  the  neg- 
ligence charged  in  the  declaration,  there 
could  be  no  recovery  by  plaintiff  against  the 
defendant  Cliaplln  v.  Illinois  Terminal 
Railroad  Co.,  227  111.  166,  81  N.  B.  15. 

The  Judgment  of  the  Appellate  Court  will 
be  afilrmed. 

Judgment  affirmed. 


aU  IlL  144) 

PEOPLE  V.  SILBERTRUST. 
(Supreme  Court  of  Illinois.    Oct.  26.  1908.) 

1.  Larceny  (§  31*)— Indictment— Requisitbs 
— Pbopektt  Subject  to  Lakcent— Value. 
Under  Kurd's  Rev.  St.  1905,  c.  38,  S  167, 
providing  that  larceny  may_  be  committed  by 
felonionsiv  taking  and  carrying  away  any  bond. 
bill,  receipt,  or  any  instrument  of  writing  of 
value  to  the  owner,  an  indictment  charging  the 
Uirceoy  of  a  bill  of  exchange  must  aver  the  value 
thereof. 

[Ed.    Note. — For    other    cases,    see    Larceny, 
Cent  Dig.  {§  76,  80;  Dec.  Dig.  §  31.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3991-4003.] 


2.  Labcent  (i  31*)— InI/Ictment— Requisites 
— Pbopehtt  Subject  to  Larceny — value. 
An  indictment  charging  the  larceny  of  a  bill 
of  exchange,  which  alleges  that  the  bill  was  the 
property  of  an  individual  named,  and  was  "of 
the  value  of  $150  to  the  First  National  Bank," 
etc.,  and  which  contains  no  other  averment  as  to 
value,  is  fatally  bad  for  failing  to  allege  value, 
for  the  words  "to  the  First  National  Bank" 
cannot  be  rejected  as  surplusage. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  §  80;  Dec.  Dig.  i  81.*] 

Error  to  Criminal  (3ourt,  Cook  County; 
A.  H.  Chetlain,  Judge. 

Abraham  Silbertrust  was  convicted  of  lar- 
ceny,  and   he   brings   error.     Reversed. 

On  September  7,  1907,  Abraham  Silbertrust, 
the  plaintiff  In  error,  then  about  19  years  of 
age,  was  convicted  in  the  criminal  court  of 
Cook  county  of  larceny  as  bailee  of  a  cer- 
tain bill  of  exchange  or  bank  draft  issued 
by  the  First  National  Bank  of  Chicago  fof 
the  sum  of  $150.  After  overruling  bis  mor 
tions  for  a  new  trial  and  in  arrest  of  Judg- 
ment, the  court  entered  judgment  ui)on  the 
verdict,  and  plaintiff  in  error  was  sentenced 
to  the  Pontiac  reformatory.  The  indictment 
upon  which  plaintiff  in  error  was  tried  con- 
tains four  counts.  By  each  count  he  is  charg- 
ed with  embezzlement  and  larceny  as  bailee 
of  certain  bank  notes  of  the  value  of  $50, 
and  one  draft  the  same  being  an  instrument 
Id  writing  for  $150,  of  the  value  of  $150, 
to  the  First  National  Bank  of  Chicago,  the 
property  of  Esther  Silbertrust,  the  owner 
thereof.  It  appears  from  the  record  that 
the  plaintiff  in  error  is  the  stepson  of  Es- 
ther Silbertrust,  the  complaining  witness. 
About  January  1,  1907,  Mrs.  Silbertrust  left 
Chicago  for  Ix>s  Angeles,  Cal.,  where  her 
husband,  the  father  of  plaintiff  in  error,  was 
sojourning  on  account  of  ill  health.  On  the 
day  of  her  departure  she  stated  to  plaintiff 
in  error  that  she  did  not  think  she  would 
have  enough  money  to  pay  bis  father's  ex- 
penses while  in  California,  and  asked  him 
to  send  her  $150  on  the  following  day.  On 
January  2,  1907,  plaintiff  in  error  went  to 
the  First  National  Bank  of  Chicago  and  pur- 
chased a  bill  of  exchange  for  that  sum,  pay- 
able to  the  order  of  E.  Silbertrust,  his  step- 
mother, drawn  upon  the  Farmers'  &  Mer- 
chants' National  Bank  of  Los  Angeles,  Cal. 
The  evidence  as  to  the  source  from  which 
plaintiff  in  error  obtained  the  money  with 
which  to  purchase  this  bill  is  conflicting. 
He  testified  that  it  was  paid  for  by  a  check 
drawn  on'  his  own  personal  account  in  the 
First  National  Bank,  and  in  this  he  is  cor- 
roborated' by  the  testimony  of  William  6. 
Miller,  the  assistant  draft  teller  at  that  bank. 
Sam  Levin,  a  son  of  Mrs.  Silbertrust  by  a 
former  marriage,  with  whom  she  had  left 
the  key  to  her  safety  deposit  box  in  the 
Northwestern  Trust  &  Savinxa  Bank  in  Chi- 
cago, testified  that  during  the  forenoon  of 
January  2.  1907,  plaintiff  in  error  came  to 
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him  and  suggested  that  they  go  over  to  the 
trust  and  savings  bank,  and  draw  out  some 
money  from  the  deposit  box,  as  he  wanted 
to  send  Mrs.  Silbertrust  a  draft  for  $150; 
that  they  then  went  over  to  the  bank  to- 
gether, and  the  witness,  after  having  been 
identified,  opened  the  box  and  toalk  out  $500, 
and  gave  It  to  plaintiff  in  error,  who  then 
said  that  out  of  that  money  he  would  send 
Mrs.  Silbertrust  $150,  and  that  he  would 
deposit  the  rest  In  the  bank  to  pay  bills  of 
the  business  In  which  the  father  and  plain- 
tlfl  in  error  were  engaged,  but  that  he  (Le- 
vin) did  not  know  what  plaintiff  In  error, 
in  fact,  did  with  the  money.  Plaintiff  in 
error's  version  of  this  transaction  is  that 
Levin  did  take  $500  from  the  safety  depos- 
it box,  but  that  he  did  not  give  him  the 
money.  On  January  24,  1907,  the  father 
having  died,  Mrs.  Silbertrust  returned  to 
CHiicago  with  the  remains.  The  draft  in 
question  had  not  been  cashed  by  Mrs.  Sil- 
t>ertrust,  and  she  brought  It  back  with  her. 
Shortly  after  her  arrival  at  home,  at  plain- 
tiff in  error's  suggestion,  Mrs.  Silbertrust, 
according  to  her  testimony,  turned  the  draft 
over  to  him  for  safekeeping,  and  afterwards 
made  numerous  requests  of  him  to  return 
the  draft  to  her,  but  he  refused  so  to  do. 
He  says  she  returned  the  draft  to  him  as  his 
property,  and  that  slie  recognized  his  right 
to  get  the  money  for  it  for  his  own  use.  On 
or  about  February  8,  1907,  it  was  taken  by 
him  to  the  First  National  Bank  of  Chicago 
and  redeposited  to  his  credit,  upon  his  state- 
ment that  it  bad  never  been  out  of  his  pos- 
session, and  that  he  bad  not  nsed  it  for  the 
purpose  intended.  The  draft  was  never  in- 
dorsed or  assigned  by  Mrs.  Silbertrust.  To 
review  the  judgment  of  the  criminal  court 
plaintiff  in  error  has  sued  out  this  writ,  and 
it  is  contended  by  him,  among  other  things, 
tltat  the  court  erred  in  overruling  the  mo- 
tion in  arrest  of  judgment. 

Nicholas  J.  Prltzker  (I>ouis  Greenberg  and 
B.  J.  Raber,  of  counsel),  for  plaintiff  in  er- 
ror. W.  H.  Stead,  Atty.  Cfen.,  and  John  J. 
Healy,  State's  Atty.  (John  B3.  Northrup,  of 
counsel),  for  the  People. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Larceny  is  thus  defined:  "Larceny 
is  the  felonious  stealing,  taking  and  carry- 
ing, leading,  riding,  or  driving  away  the  per- 
sonal goods  of  another.  Larceny  shall  em- 
brace every  theft  which  deprives  another 
of  his  money  or  other  personal  property,  or 
those  means  or  muniments  by  which  the 
right  and  title  to  property,  real  or  peraonal, 
may  be  ascertained.  Private  stealing  from 
the  person  of  another,  and  from  a  house  in 
the  daytime,  shall  be  deemed  larceny.  Lar- 
ceny may  also  be  committed  by  feloniously 
taking  and  carrying  away  any  bond,  bill, 
note,  receipt,  or  any  instrument  of  writing 
4)t  valne  to  the  owner."     Hurd's  Bev.  St 


1005,  c.  38,  i  167.  There  was  no  proof  what- 
ever to  support  the  averments  of  the  indict- 
ment in  reference  to  the  larceny  of  the  bank 
notes.  To  sustain  the  conviction  it  is  nec- 
essary that  an  averment  of  the  value  ot  the 
bill  of  exchange  should  appear  In  the  indict- 
ment Brown  v.  People,  173  111.  84,  60  N. 
E.  106.  Bach  count  charged  that  the  bill  ot 
exchange  was  the  property  of  Bstber  SU- 
t>ertru8t  and  that  it  was  "of  the  value  of 
$150  to  the  First  NaUonal  Bank  of  Chicago," 
and  neither  count  contained  any  other  aver- 
ment in  reference  to  the  value  of  the  bill  of 
exchange.  It  is  contended,  <m  the  part  of 
plaintiff  in  error,  that  in  this  condition  of 
the  record  the  judgment  should  have  been 
arrested  for  lack  of  a  proper  averment  of 
value  in  the  indictment,  while  defendant  in 
error  contends  that  the  allegation  that  the 
draft  was  of  value  to  the  First  National 
Bank  of  Chicago  is  substantially  a  general 
allegation  of  value,  or  If  not,  that  the  words 
"to  the  First  National  Bank  of  Chicago"  may 
be  rejected  as  surplusage. 

In  State  v.  James,  58  N.  H.  67,  it  was  said, 
in  reference  to  a  printed  list  of  names  and 
dates,  being  a  list  kept  by  the. owner  of  a 
newspaper  of  the  names  of  the  subscribers 
and  the  dates  of  the  expiration  of  the  sub- 
scriptions, "Its  value  as  a  statutory  subject 
of  larceny  is  its  market  value,'  and  evidence 
that  it  is  worth  $20  to  its  owner,  and  worth 
nothing  to  anybody  else,  does  not  show  its 
market  value  to  be  $20.  To  be  of  the  market 
value  of  $20  it  must  be  capable  of  helng  sold 
for  that  sum  at  a  fairly  conducted  sale. — At 
a  sale  conducted  with  reasonable  care  and 
diligence  In  respect  to  time,  place,  and  cir- 
cumstances, for  the  purpose  of  obtaining  the 
highest  price."  In  Clark  v.  State,  23  Tex. 
App.  612,  5  S.  W.  178,  Smith  v.  State,  (Tex. 
Cr.  App.)  44  S.  W.  520,  and  People  v.  Cole, 
54  Mich.  238,  19  N.  W.  9C8,  it  was  held  that 
the  value  which  must  be  proven  is  the  mar- 
ket value  of  the  property,  from  which  the 
conclusion  Is  that  a  general  allegation  of 
value  in  an  indictment  means  market  value. 
Under  these  authorities  it  cannot  be  held 
that  an  averment  that  the  property  was  of 
a  certain  value  "to  the  First  National  Bank 
of  Chicago"  is  substantially  the  same  as  a 
general  averment  of  value.  Whether  in  this 
particular  case  the  indictment  would  have 
been  good  had  it  averred  the  value  of  the 
bill  of  exchange  to  Esther  Silbertrust,  the 
owner  thereof,  and  whether  proof  of  its  val- 
ue to  her,  in  the  absence  of  proof  of  its  mar- 
ket value,  would  warrant  a  conviction,  un- 
der the  provisions  of  our  Criminal  Code,  are 
questions  not  here  presented.  As  the  words 
"to  the  First  National  Bank  of  Chicago" 
cannot  be  stridden  out  of  the  averment  with 
reference  to  value  without  materially  chan- 
ging ttie  meaning  of  the  charge,  those  words 
cannot  be  rejected  as  surplusage.  As  the  al- 
legation relative  to  value  is  not  such  as  the 
law  requires,  the  indictment  is  as  tnougb  it 
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contained  bo'  arennent  of  value.  For  tlila 
reason  tbe  jndgii.ont  should  bave  been,  arrest- 
ed.   Davis  V.  State,  40  Oa.  229. 

The  Judgment  of  the  criminal  court  will- 
be  reversed. 

Judgment  reversed. 

(XSt  ni.  149) 

GONSOLIDATBD  COAL  CO.  OF  ST.  LODtS 
V.  MILLEB  et  al. 

(Supieme  Court  of  Illinois.    Oct.  26,  1908.) 

J.  Statutes  (§  195*)— Constbuctiok. 

An  enumeration  of  certain  specified  things 
in  a  statute  excludes  all  others  not  mentioned 
therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  273 ;  Dec.  Dig.  i  1^.*] 

2.  Taxation  (8  195*)  —  EJxemptiohs— Conbti- 

TOTIONAL    PbOVIBIONS. 

Const,  art.  9,  S  3,  provides  that  the  Legis- 
lature may  exempt  from  taxation,  by  general 
law,  iiroperty  of  the  state,  cotmties,  and  other 
municipal  corporations,  real  and  personal,  and 
such  other  property  as  may  be  used  exclusively 
for  agricoltnral  and  horticultnral  societies  and 
for  schools,  religious,  cemetery,  and  charitable 
purposes.  Beld.  tliat  the  Liegislatnie  was  there- 
by precluded  from  exempting  any  prolierty  not 
therein  enumerated,  by  any  form  of  legislation, 
genera]  or  special. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  S13;  Dec.  Dig.  |  195.*] 

8.  Taxation   ({   119*)  —  Capitai.  Stock  — 
"Pbopebtt." 

"Hie  capital  stock  of  a  corporation  is  "prop- 
erty," within  Const,  art.  9,  !  1,  providing  for  the 
taxation  of  property  in  proportion  to  value. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  215;  Dec.  Dig.  S  119.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  5603-5728 ;  vol.  8,  pp.  7768-7770.] 

4.  Taxation  (8  193*)— Statutobt  Pbovisions 
—ExEMPmoNB— Capitai  Stock. 

The  capital  stoclt  of  a  corporation,  not  be- 
ing property  which  the  tiegislature  has  been  au- 
thorized to  exempt  from  taxation  by  Const,  art. 

9,  {  3,  enumerating  the  property  which  may  be 
exempted  by  general  law  (Laws  1005,  p.  353, 
f  1.  pnr.  4),  attempting  to  exempt  from  taxation 
the  capital  stock  of  certain  cornorations  eneneed 
in  mining  and  selling  coal,  printing  or  pnblislH 
ing  of  newspapers,  or  improving  and  breeding 
stock,  is  unconstitutional. 

lEA.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  193.*) 

5.  CoBPOBATiONS  (I  60*)— "Capital  Stock." 

The  capital  stock  of  a  corporation  is  the 
money  contributed  by  the  corporators  to  the 
capital,  and  belongs  to  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {  162 ;  Dee.  Dig.  I  60.* 

For  other  definiticms,  see  Words  and  Phrases, 
VOL  1,  pp.  959-967;  vol.  8,  p.  7595.] 

<k  COBFOBATIONS  (5  63*)  —  RiOHTB  OF  SHABK- 
HOX.DEBS. 

A  shareholder  in  a  corporation  is  entitled  to 
participate  in  tbe  net  profits  earned  by  the  cor- 
poration, and,  on  its  dissolution,  to  a  proportion 
of  the  property  that  remains  after  payment  of 
-debts;  the  shares  being  of  no  value  independent 
of  tbe  interest  they  represent  in  the  franchise 
and  property  of  the  corporation. 

[B<d.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  |  165 ;  Dec.  Dig.  |  63.*] 


7.  Taxation  (g  347*)  —  Vaittation  —  Levy — 

Ma  NNEB— Legislative  Atjthobitt. 

The  Legislature  may  decide  the  manner  in 
which  different  forms  of  property  may  be  valued 
for  taxation,  and  the  manner  in  wbich  the  taxes 
may  be  levied.  - 

[Bd.  Note.— For  other  cases,  see  TaxatiMi, 
Dec.  Dig.  i  347.*] 

8.  Taxation  (J  122*)— Cobpobate  Stock— As- 

SESSUENT  AOAINST  COBFOBATION. 

Under  Revenue  Act  (Kurd's  Rev.  St.  1905, 
c.  120)  i  1,  as  amended  by  Laws  1905,  p.  353, 
providing  for  the  taxation  of  capital  stock  of 
coi^orations,  such  capital  stock  and  the  corpo- 
ration's franchise  is  assessable  against  the  cor- 
poration, and  not  against  the  shareholders. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  J  221;  Dec.  Dig.  g  122.*] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty;  K.  D.  W.  Holder,  Judge. 

Action  by  the  Consolidated  Coal  ComtMuijr 
of  St  Louts  against  A.  A.  Miller  and  others. 
From  an  order  sustaining  a  demurrer  to  tbe 
bill  and  dismissing  the  same,,  plaintiff  ap- 
peals.   Affirmed. 

Forman  A  Whltnel,  for  appellant  W.  H. 
Stead,  Atty.  Gen.,  and  P.  J.  Tedclenberg, 
State's  Atty.,  for  appellees. 

OARTWRIGHT,  C.  J.  The  appellant  Con- 
solidated Coal  Company  of  St  Louis,  Is  a 
corporation,  organized  under  the  laws  of  this 
state  for  the  purpose  of  mining  and  selling 
coal,  and  the  shares  of  its  capital  stock  are 
owned  by  different  individuals.  Tbe  local 
assessor  in  St.  Clair  county  assessed,  as  tbe 
property  of  the  appellant  Its  capital  stoclt 
at  a  valuation  of  $25,000  for  tbe  year  1907, 
and  tbe  board  of  review  of  the  county  con- 
firmed the  assessment  Thereupon  appellant 
presented  to  a  Judge  of  the  circuit  court  of 
tbe  said  county  its  bill  In  this  case  for  an  in- 
junction restraining  the  appellees,  tbe  county 
clerk  and  bis  deputies,  from  extending  upcnj 
tbe  tax  books  any  taxes  against  tbe  appel- 
lant on  such  capital  stock,  and  a  temporary 
Injunction  was  ordered,  issued,  and  served. 
At  the  January  term,  1908,  of  tbe  circuit 
court  the  appellees  appeared  and  filed  their 
demurrer  to  the  bill,  which  was  sustained  by 
tbe  court,  and  tbe  bill  was  dismissed.  The 
appellant  excepted,  and  by  appeal  brings  tbe 
cause  to  this  court. 

Section  1  of  the  revenue  act  (Hurd's  Rev. 
St  1905,  c.  120)  provides  that  tbe  property 
named  therein  shall  be  assessed  and  taxed 
except  so  much  thereof  as  may  be  in  aa.U\ 
act  exempted,  and  it  contains  In  four  para- 
graphs an  enumeration  of  different  kinds  and 
classes  of  property.  The  fourth  paragraph, 
as  amended  by  tbe  act  in  force  July  1,  190S, 
is  as  follows:  "Tbe  capltal  stock  of  com- 
pabies  and  associations  Incorporated  under 
the  laws  of  this  state,  except  companies  and 
associations  organized  for  purely  manufac- 
turing and  mercantile  purposes,  or  for  either 
of  such  purposes,  or  for  tbe  mining  and  sale 
of  coal,  or  for  printing,  or  for  the  publishing 
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of  newspapers,  or  tor  the  Improving  and 
breeding  of  stock."  Laws  1905,  p.  353.  The 
bill  of  complaint  alleged  that  the  capital 
8to<^  of  appellant  is  exempted  from  taxation 
under  and  by  virtue  of  that  paragraph  of 
the  revenue  act,  and  one  ground  of  demurrer 
was  that  the  exception  In  favor  of  the  appel- 
lant and  certain  other  corporations  is  null  and 
void,  as  in  violation  of  the  Constitution.  Sec- 
tion 1,  article  9,  of  the  Constitution  provides 
that:  "The  General  Assembly  shall  provide 
such  revenue  as  may  be  needful  by  levying  a 
tax,  by  valuation,  so  that  every  person  and 
corporation  shall  pay  a  tax  in  proportion  to 
the  value  of  his,  her  or  Its  property."  Sec- 
tion 3  of  the  same  article  authorizes  the  Leg- 
islature to  exempt  from  taxation,  by  general 
law,  certain  kinds  of  property,  as  follows: 
"The  property  of  the  state,  counties,  and  oth- 
er municipal  corporations,  both  real  and  per- 
sonal, and  such  other  property  as  may  be 
used  exclusively  for  agricultural  and  horti- 
cultural societies,  for  school,  religious,  ceme- 
.  tery  and  charitable  purposes,  may  be  exempt- 
ed from  taxation;  but  such  exemption  shall' 
be  only  by  general  law."  In  the  construction 
of  statutes  the  rule  Is  that  an  enumeration 
of  certain  specified  things  excludes  all  others 
not  therein  mentioned,  and  In  the  case  of 
People's  Loan  8a  Homestead  Ass'n  v.  Keith, 
153  111.  609,  39  N.  B.  1072,  28  L.  R.  A.  65. 
that  rule  was  applied  to  the  enumeration  in 
section  8  of  certain  specified  property  which 
may  be  exempted  by  general  law,  and  it  was- 
there  determined  that  such  enumeration  le  a 
clear  limitation  upon  the  power  of  the  Leg- 
islature to  exempt  any  other  property.  The 
capital  stock  of  the  appellant  Is  property 
(The  Hub  V.  Hanberg,  211  111.  43,  71  N.  B. 
826),  and  such  capital  stock  does  not  come 
within  the  enumeration  of  property  which 
the  Legislature  Is  permitted  to  exempt  from 
taxation.  It  follows  that  the  exception  con- 
tained In  paragraph  4  of  section  1  of  the 
revenue  act  is  in  conflict  with  the  Constitu- 
tion and  void. 

Counsel  for  appellant  argue  the  question  as 
though  the  limitation  on  the  power  of  the 
Legislature  related  to  discrimination  between 
persons  or  corporations  in  the  same  situation, 
and  discuss  the  question  whether  the  sup- 
posed classification  of  paragraph  4  rests  upon 
a  reasonable  basis.  It  is  not  conceded  that 
the  argument  is  well  founded,  or  that  the  at- 
tempted exemption  would  not  place  an  un- 
equal burden  of  taxation  on  some  property 
as  against  other  property;  but  that  is  not 
the  criterion  for  determlnipg  what  the  Leg- 
islature are  authorized  to  do.  If  there  is  an 
exemption  of  property  within  the  classes 
enumerated  In  the  Constitution,  it  must  be 
by  general  law,  but  authority  is  denied  to 
the  Legislature  by  the  Constitution  to  exempt 
any  property,  except  that  which  Is  enumer- 
ated, by  any  form  of  legislation,  general  or 
special.     Any   exemption   from   the  rule   of 


equality  established  by  section  1  of  article  0 
outside  .of  the  kinds  of  property  enumerated 
in  section  3  of  that  article  is  absolutely  pro- 
hibited. 

Counsel  for  appellant  further  contend  that 
the  holders  of  certificates  of  stock  own  the 
capital  stock  of  the  corporation,  while  the 
corporation  owns  Its  tangible  property;  and. 
If  the  capital  stock  is  assessable  at  all,  it  can 
only  be  assessed  by  listing  the  shares  as  the 
property  of  the  Individuals  owning  them. 
The  capital  stock  of  a  corporation  is  the 
money  contributed  by  the  corporators  to  the 
capital,  and  the  capital  stock  belongs  to  the 
corporation.  According  to  the  bill,  the  capi- 
tal stock  of  appellant  Is  represented  by  shares 
Issued  to  the  subscribers  to  the  stock,  and 
these  shares  are  the  property  of  the  Individ- 
ual shareholders,  as  evidenced  by  stock  cer- 
tificates. The  shareholder  is  entitled  to  par- 
ticipate in  the  net  profits  earned  by  the  cor- 
poration In  the  employment  of  its  capital, 
and,  upon  Its  dissolution,  to  his  propprtlon 
of  tiie  property  of  the  corporation  that  may 
remain  after  the  payment  of  its  debts.  The 
shares  have  no  value  independently  of  the 
interest  they  represent  In  the  franchise  and 
property  of  the  corporation.  Porter  v.  Rock- 
ford,  Rock  Island  &  St  ix>uis  Railroad  Co., 
76  111.  561.  In  the  case  of  People's  Loan  & 
Homestead  Ass'n  v.  Keith,  supra,  on  page 
620  of  153  111.,  page  1075  of  89  N.  E.  (28  L. 
R.  A.  65),  it  was  said :  "While  it  may  be  con- 
ceded that  the  interest  of  a  corporation  in 
the  corporate  property  and  the  interest  of 
the  stockholder  in  the  corporation  are  sepa- 
rate interests,  yet  In  reality  they  both  rep- 
resent one  thing — ^the  money  invested  In  the 
corporation  by  those  who  organized  and 
created  It."  The  Legislature  may  decide  the 
manner  In  which  that  property  may  be  val- 
ued and  the  manner  In  which  the  tax  may  be 
levied.  In  re  St.  Louis  Loan  &  Investment 
O).,  194  111.  609,  62  N.  fe  810.  The  Legis- 
lature having  exercised  lawful  authority  by 
selecting  the  method  of  reaching  the  result, 
the  value  of  the  capital  stock,  Including  the 
franchise,  is  lawfully  assessed  by  local  as- 
sessors, and  to  the  corporation  itself.  The 
Hub  V.  Hanberg,  supra. 

The  decision  of  the  court  on  the  demurrer 
was  correct,  and  the  decree  dlsmlsBlng  the 
bill  is  affirmed. 

Decree  affirmed. 


(236  111.  1S4> 

PEOPLE  ex  rel.  RING  et  al.  v.  BOARD  OP 

EDUCATION  OF  DISTRI(3T  NO.  24, 

ETC.,  SCOTT  COUNTY. 

(Supreme   Court  of  Illinois.     Oct.  26,   1908.). 

1.  Mandamus  (|  1*)— Natube  of  Pboceedino. 
Under  the  statute,  mandamus  is  an  ordinary 
action  at  law,  governed  by  the  rales  of  pleading 
applicable  to  actions  at  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  8  2;  Dec.  Dig.  |  L»] 
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2.  Afpeaz,  asd  Ebbob  (1 78l*y-Vii!fAL  Obdbb— 
Review. 

An  order  sngtaining  a  demurrer  to  the  sec- 
ond amended  petition  of  relators  in  mandamus, 
which  recites  that  the  petitioners  jointly  and 
severally  except  to  the  ruling  on  the  demurrer, 
and  abide  by  their  second  amended  petition,  and 
decline  to  plea  further,  and  which  adjudges  that 
defendant  recover  of  relators  the  costs,  is  not  a 
final  order,  and  is  not  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  ana 
Error,  Cent  Dig.  |  465;  Dec.  Dig.  |  78*] 

3.  Appeai,  akd  Erbob  (§  78*)— Final  Obdeb— 
Review. 

A  judgment  for  costs  against  the  losing 
party  is  not  a  final  determination  of  the  cause. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig:  {  480;  Dec  Dig.  §  78.*] 

Appeal  from  Circuit  Court,  Scott  Coun- 
ty;  R.  B.  Shirley,  Judge. 

Petition  for  mandamus  by  the  people,  on 
the  relation  of  Jeremiah  Ring  and  others, 
against  the  board  of  education  of  district 
Mo.  24  of  Scott  county,  to  direct  the  board 
to  cause  tl)e  teachers  to  discontinue  the  prac- 
tice of  reading  passages  from  the  Bible  In 
the  schoolroom.  From  an  order  sustaining 
a  demorrer  to  the  amended  petition  of  the 
relators,  and  adjudging  them  liable  for  the 
costs,  they  appeal.    Dismissed. 

Thomas  F.  Ferns,  for  appellants.  J.  A. 
Warren  and  J.  BI.  Rlggs,  for  appellee. 

PER  CURIAM.  This  Is  a  petition  filed  In 
the  circuit  court  of  Scott  county  by  certain 
parties,  who  were  taxpayers  and  residents 
of  the  school  district  of  which  appellee  Is 
the  board  of  education,  for  a  peremptory 
writ  of  mandamus  against  said  board  to 
direct  it  to  cause  the  teachers  to  discontinue 
the  practice  of  reading  passages  from  the 
King  James  version  of  the  Bible  In  the  school- 
rooms, from  offering  up  the  Lord's  Prayer 
as  found  in  that  version,  and  singing  certain 
hymns.  Appellee  filed  a  general  and  special 
demurrer  to  the  petition  as  amended,  and  on 
hearing  the  circuit  court  entered  an  order 
sustaining  the  demurrer  to  the  second  amend- 
ed petition  of  the  relators,  and  reciting  that 
"the  petitioners  jointly  and  severally  except 
to  the  ruling  of  the  court  on  said  demurrer, 
and  abide  by  their  second  amended  petition, 
and  decline  to  plead  further,  and  it  is  fur- 
ther considered  and  adjudged  by  the  court 
that  the  defendant  have  and  recover  of  the 
relators  their  costs  by  them  in  this  behalf 
expended."  The  petitioners  thereupon  ex- 
cepted to  the  rendition  of  the  judgment  for 
costs,  and  jointly  and  severally  prayed  an  ap- 
peal to  this  court  on  the  ground  that  a  con- 
sdtutlonal  question  was  Involved. 

Api)ellee  Insists  that  the  judgment  order 
sustaining  the  demurrer  was  interlocutory, 
and  not  final,  and  was  therefore  not  appeal- 
able. Knapp  V.  Marshall,  26  HI.  63;  Gage 
T.  Rohrbach,  56  111.  262;'  Fleece  v.  Russell, 
13  m.  31;  Gage  v.  Blch,  56  HI.  297;  March 
V.  Mayers,  85  111.  177;   Campbell  v.  Powers, 


139  111.  128,  28  N.  B.  1062;  Livingston  Coun- 
ty Building  Ass.  v.  Keach,  213  111.  59,  72  N. 
E.  769.  Appellants  concede  that  an  order 
sustaining  a  demurrer  is  not  a  final  and  ap- 
pealable one,  but  insist,  as  this  order  fur- 
ther recited  that  the  appellants "  elected  to 
abide  by  their  petition,  declined  to  plead 
further,  and  judgment  for  costs  was  render- 
ed, that  therefore  it  was  a  final  order.  Ap- 
pellants contend,  and  we  think  that  the  word- 
ing of  the  order  sustains  the  contention,  that 
the  judgment  order  shows  that  the  court  sus- 
tained the  general  demurrer.  Under  our  stat- 
ute, mandamus  is  an  ordinary  action  at  law, 
and  is  governed  by  the  same  rules  of  plead- 
ing as  are  applicable  to  any  other  actions  at 
law.  Dement  v.  Rokker,  126  111.  174,  19  N. 
B.  33;  People  t.  Crabb,  156  lU.  155,  40  N. 
B.  319.  This  court,  In  Chicago  Portrait  Co. 
V.  Crayon  Co.,  217  IlL  200,  76  N.  B.  473,  dis- 
cussing a  judgment  order  almost  In  the  iden- 
tical language  of  that  here  under  considera- 
tion, held  that  it  was  not  final,  and  that 
the  statute  only  authorized  appeals  from 
final  judgments,  and  said  (page  201  of  217 
111.,  page  473  of  75  N.  E.):  "The  circuit 
court  merely  sustained  a  demurrer  to  the 
declaration,  and  neither  adjudged  that  the 
plaintiff  take  nothing  by  the  writ,  nor  that 
the  defendant  go  hence  without  day,  and  the 
judgment  contained  no  words  of  equivalent 
meaning.  There  was  no  trial  of  any  Issue 
resulting  in  a  finding  for  the  defendant,  as 
there  was  no  issue  to  be  tried,  and  there 
was  nothing  in  the  nature  of  a  determina- 
tion of  the  rights  of  the  parties.  Such  a 
judgment  is  not  final."  As  was  said  by  this 
court  in  Wenom  ▼.  Fossick,  213  111.  70,  72 
N.  E.  732,  the  question  here  Is  not  whether 
final  judgment  should  have  been  entered 
against  the  defendant,  but  whether  It  was 
so  entered.  These  decisions  are  conclusive 
on  the  questions  here  raised.  We  held  In 
both  of  them  that  a  judgment  for  costs 
against  the  losing  party  was  not  a  final  de- 
termination of  the  cause.  See,  also,  on  this 
point,  Larklns  ▼.  Terminal  Railroad  Ass'n, 
221  111.  428,  77  N.  E.  67a  and  Sullivan  r. 
People,  224  111.  468,  79  N.  E  695. 

As  the  present  appeal  is  prosecuted  from 
an  interlocutory  order  merely,  It  must  nec- 
essarily be  dismissed. 

Appeal  dismissed. 


(ZU  III.  1S7) 
POGUB  ▼.  ROWB,  ConstabI*. 
(Supreme  Court  of  Illinois.    Oct  26,  1908.) 
1.  Statutes  (S  63*)— Totai.  Ikvaudity— B»- 

FECT. 

The  bulk  sales  act  (Laws  1905,  p.  284)  be- 
ing unconstitutional,  an  assaignment  for  the  ben- 
efit of  creditors  is  not  void  because  it  does  not 
comply  with  its  terms. 

[Ed.    Note.— For   other   cases,    see   Statutes, 
Cent  Dig.  i  47;  Dec.  Dig.  {  &.*] 
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S.  Bawkbttptot  (I  9*)  — BiQTTiBnM— Stai- 

VTBS, 

Thouzh  the  national  bankrnpt<7  act  (Act 
July  1,  18»8,  c.  541,  80  Stat.  644  tU.  S.  Comp. 
St.  1001,  p.  3418])  (uspends  the  state  sUtute  as 
to  voluntary  assignments  for  the  beneCt  of  cred- 
itors, a  debtor  may  still  make  a  common-law 
assignment  for  the  benefit  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  i  78;  Dec  Dig.  |  9;*  Assignments 
for  Benefit  of  Creditors,  Cent.  Dig.  |  88.] 

8.  Bankbuptot    (8   9*)  —  Vauditt— PAB81HO 

o»  Title. 

A  comm<m-law  assignment  for  the  benefit 
of  creditors  executed  while  the  national  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat.  544 
[U.  S.  Comp.  St.  1901,  p.  3418])  is  m  force,  pass- 
es, as  far  as  the  state  statute  as  to  voluntary  as- 
signments for  the  benefit  of  creditors  is  concern- 
ed, the  title  of  the  proper^, to  the  assignee,  so 
that  he  may  maintain  replevin  for  the  same  as 
against  an  officer  levying  thereon  onder  an  ex- 
ecution against  the  assignor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  I  78;  Dec.  Dig.  I  9;*  Assignmeuts 
for  Benefit  of  Creditors,  Cent.  Dig.  {  88.] 

4  Rkplkvin  (8  11*)— RiOHT  OF  Action— Di- 

VAND— Nkcebsitt. 

An  assignee  in  a  common-law  assignment  for 
the  benefit  of  creditors  may  maintain  replevin  for 
goods  taken  from  his  possession  by  an  oSicer 
fevying  thereon  under  an  execution  against  the 
assignor,  withont  first  making  a  demand  on  the 
officer  for  the  return  of  the  coattels. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  88  85-97;  Dec.  Dig.  t  11.*] 

Error  to  De  Kalb  County  Court;  W.  t* 
Pond,  Judge. 

Action  by  James  B.  Pogne,  trustee,  against 
W.  U.  L.  Rowe,  constable.  There  was  a 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed  and  remanded. 

In  1906  John  Clausen  was  a  merchant  in 
De  Kalb  county,  owning  a  stock  of  merchan- 
dise and  some  other  personal  property.  He 
was  Insolvent  He  made  a  common-law  as- 
signment to  J.  B.  Pogue  for  the  benefit  of 
bis  creditors,  and  Pogue  took  possession  of 
the  stock  of  merchandise,  and  the  other  prop- 
erty and  proceeded  to  administer  the  trust 
The  Rock  Island  Plow  Company  was  one  of 
tbe  creditors.  It  secured  a  Judgment  against 
Clausen,  after  Pogue  tiad  taken  possession, 
tor  the  sum  of  $131.  An  execution  issued 
on  that  Judgment  to  the  defendant  in  error, 
who  is  a  constable,  and  by  virtue  of  that 
execution  a  levy  was  made  upon  a  portion 
of  the  merchandise  In  Pogue's  possession. 
Thereupon  Pogue  sued  out  a  writ  of  replevin 
from  a  Justice's  court,  and  regained  posses- 
sion of  the  goods.  Upon  a  trial  before  the 
Justice,  there  .was  a  Judgment  In  favor  of 
the  constable.  Pogne  appealed  to  the  county 
court  of  De  Kalb  county.  A  Jni7  wos-  im- 
paneled and  the  evidence  taken,  when  by 
agreement  of  the  parties  the  Jury  was  dis- 
charged -and  the  cause  was  submitted  for 
determination  by  the  court  Propositions  of 
law  were  tendered  by  both  parties  and  pass- 
ed upon  by  the  court  Judgment  was  enter- 
ed in  favor  of  the  constable.    The  constitu- 


tionality of  the  Bo-called  '^ulk  Sales  AcT 
(Laws  1905,  p.  284)  was  involved,  and  Pogue 
has  sued  out  of  this  court  a  writ  of  error  to 
review  tlie  Judgment  of  the  county  court, 
and  contends  that  the  court  erred  in  passing 
upon  the  propositions  of  law  submitted.  The 
only  brief  on  file  is  that  of  plaintiff  in  error. 

Forssen  &  Cochran  (George  W.  Dnnton,  6t 
counsel),  for  plaintiff  in  error. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
When  tlie  property  was  transferred  to  Pogue, 
there  was  no  attempt  to  comply  with  the  so- 
called  "Bulk  Sales  Act"  Laws  1905,  p.  284. 
The  court  held  the  transfer  to  Pogue  to  lie 
void  on  account  of  this  noncompliance.  Thla 
view  is  erroneous.  That  act  is  unconstitu- 
tional. We  have  so  held  since  this  case  was 
tried  in  the  codnty  court  Off  v.  Morehead« 
235  III.  40,  86  N.  E.  264. 

The  court  also  held  that,  irrespective  of 
that  statute,  Pogue  did  not  obtain  by  virtue 
of  the  assignment  any  title  to  the  property 
which  would  enable  him  to  maintain  a  suit 
in  replevin  against  the  constable.  This,  al- 
so, was  erroneous.  The  court  seems  to  have 
proceeded  on  the  theory  that  a  valid  com- 
mon-law assignment  for  the  benefit  of  cred- 
itors cannot  be  made  under  the  law  of  this 
state  as  it  now  exists.  The  national  bank- 
ruptcy act  (Act  July  1,  1898,  c.  541,  30  Stat 
544  [U.  S.  Comp.  St  1901,  p.  3418])  suspended 
the  statute  of  this  state  In  reference  to  vol- 
untary assignments  for  the  benefit  of  credit- 
ors (Harbaugh  v.  Costello,  184  111.  110,  56  N. 
E.  363,  75  Am.  St  Rep.  147),  and  the  debtor 
may  make  a  common-law  assignment  for  the 
benefit  of  his  creditors,  which  is  valid  so  far 
as  the  statutes  of  this  state  are  concerned. 
Howe  V.  Warren,  164  111.  227,  40  N.  B.  472; 
Thompson  Co.  v.  Whitefaed,  185  III.  454,  58 
N.  E.  1106,  76  Am.  St  Rep.  51.  Ab  the  stat- 
ute in  reference  to  voluntary  asslguments  is 
suspended,  the  common-law  assignment  is 
in  no  wise  affected  by  that  law.  If  the  com- 
mon-law assignment  should  be  attacked  by  • 
proceeding  under  the  bankruptcy,  law,  a  ques- 
tion not  here  presented  would  arise.  The  as- 
signment passed  the  title  of  the  property 
to  Pogue,  and  he  could  maintain  replevin  for 
the  same  as  against  the  constable  levying 
execution  thereon.  Kimball  v.  Mnlhem,  15 
111.  205;    Nlmmo  ▼.  Knykendall,  85  111.  476. 

The  court  also  erroneously  held  that  Pogue 
could  not  maintain  a  replevin  suit  because  he 
bad  failed  to  make  demand  upon  the  constable 
for  the  return  of  the  property  before  institut- 
ing the  suit  Pogue  was  in  possession  of  the 
property,  and  had  the  legal  title  thereto  and 
the  goods  were  taken  from  him  by  an  execut 
tlon  against  Clausen.  Under  these  circum- 
stances Pogue  could  maintain  replevin  with- 
out making  a  demand.  Tuttle  v.  Robinson, 
78  111.  332.  The  transaction  was  not  tainted 
with  fraud.    The  conveyance  to  Pogue  was 
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made  In  good  faith  for  the  benefit  of  the 
creditors  of  Clausen,  and  Pogue  was  actually 
In  possession  of  the  property  long  prior  to 
the  Isanance  of  the  execution. 

The  judgment  of  the  county  court  will  be 
rereised  and  the  cause  wlU  be  remanded  to 
that  court  for  further  proceedings  consist- 
ent with  the  views  herein  expressed. 

Berersed  and  remanded. 


(338  ni.  1<0) 

STIVERS  et  al.  t.  STIVERS  et  al. 
(Supreme  Court  of  lUhioia.    Oct.  28,  190a) 

1.  Paotttioh  (1 100*)— Sale— Rights  of  Pub- 

CHABEB. 

The  rights  of  a  purchaser  at  a  partition 
■ale  are  not  affected  by  a  petition  filed  after  the 
sale,  on  conveyance  to  petitioner  of  the  interests 
of  tile  other  tenants  In  common,  asking  a  dis- 
missal of  the  bill  for  partition. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  §  396;  Dec.  Dig.  {  109.*] 

2.  Pabtttion  (J  106*)— Saub— Evidence— Sxjf- 
nciENCT— Inadequacy  of  Pbice. 

Evidence  on  objections  to  the  confirmation 
of  a  partition  sale  held  not  to  show  that  the 
price  was  grossly  inadequate,  or  that  the  land 
conld  be  resold  at  a  substantial  advance. 

[Ed.  Note^— For  other  cases,  see  Partition, 
Dec.  Dig.  f  106.*] 

8.  Pabtition  (J  106*)  —  Sale— BviDEBCB— IH- 

TEKFEBENCE  WITH  BIDDERS. 

Evidence  on  objections  to  the  confirmation 
of  a  partition  sale  held  not  to  show  that  the  pur- 
chaser interfered  with  other  bidders,  or  prevent- 
ed them  from  bidding. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dee.  Dig.  }  106.*] 

4.  Ikfants  ({  40*)— SAI.E  OF  Reai.  Profebti 
— VAUDiry. 

Confirmation  of  the  sale  of  a  minor's  realty 
will  not  be  refused  on  the  ground  alone  of  inade- 
quacy of  price,  unless  it  clearly  appears  that  a 
resale  will  realize  a  sum  substantially  larger. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  i  40.*] 

5.  Infants  (|  40*)— Sale  of  Pbopebtt— Coh- 
FiBMATioN— Review. 

Though  the  chancellor  has  a  broad  discre- 
tion in  reference  to  approving  a  sale  of  a  minor's 
realty,  his  discretion  is  not  arbitrary  but  sub- 
ject to  review. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec 
Dig.  i  40.*] 

Band,  Vickers,  and  Carter,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Moultrie  Coun- 
ty; W.  G.  Cochran,  Judge. 

Bill  by  Etna  H.  Stivers  and  others  against 
Ora  L.  Stivers  and  othefs  for  partition.  The 
land  having  been  sold  to  P.  J.  Harsh,  both 
complainants  and  defendants  joined  in  fil- 
ing objections  to  the  confirmation  of  the 
report  of  sale,  and  Harsh  was  permitted  tp 
file  an  answer.  From  a  decree  sustaining 
the  objections  and  dismissing  the  bill.  Harsh 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

On  September  11,  1907,  Etna  H.  Stivers, 
Mary  V.  Stivers,  and  Carl  if.  Stivers  by  Maiy 
M.  Stivers,  bis.  next  friend,  filed  their  bill  In 


the  circuit  court  of  Moultrie  county  against 
Ora  L.  Stivers  and  others  for  partition  of  83 
acres  of  land  In  that  county.  The  cause  was 
referred  to  a  master,  and  thereafter,  in  ac- 
cordance with  his  recommendations,  on  Octo- 
ber 17,  1907,  a  decree  for  partition  and  ap- 
pointing commissioners  was  entered  by  the 
court.  The  commissioners  fixed  the  value 
of  the  land  at  $11,070,  and  reported  that  it 
was  not  susceptible  of  division  without  man- 
ifest prejudice  to  the  parties  In  Interest,  and 
thereupon,  on  November  4,  1907,  the  court 
entered  a  decree  of  sale  directing  the  master 
to  sell  said  property  at  public  sale,  and  the 
decree  further  directed  that  said  master 
should  execute  and  deliver  to  the  purchaser 
or  purchasers  of  said  premises  proper  deeds 
of  conveyance  therefor  upon  the  confirma- 
tion of  the  report  of  such  sale.  On  March 
13,  1908,  the  master  reported  that  In  pur- 
suance of  the  decree  of  November  4,  1907, 
after  having  duly  advertised  said  land  ac- 
cording to  law  and  the  requirements  of  said 
decree,  be  did  on  March  7,  1908,  sell  the 
said  land  to  P.  J.  Harsh  at  public  sale  for 
$7,800,  be  being  the  highest  and  best  bidder 
therefor,  and  that  Harsh  Immediately  com- 
piled with  the  terms  of  said  sale.  The  com- 
plainants and  defendants  joined  in  filing  ob- 
jections to  the  confirmation  of  the  report, 
setting  up  that  the  selling  price  was  grossly 
Inadequate;  that  the  purchaser  Interfered 
with  the  sale  of  said  premises  by  preventing 
other  persons  from  bidding;  that  the  mas- 
ter did  not  distinctly  announce  the  sale,  and 
that  some  of  the  persons  who  were  present, 
and  who  were  intending  to  bid  a  greater 
amount  than  the  sale  was  made  for,  mlsun- 
stood  the  character  of  the  sale  and  thought 
the  title  to  the  land  was  defective,  and  that 
If  the  premises  were  resold  they  would  bring 
at  least  $1,500  more  than  what  they  sold  for. 
By  leave  of  court  Harsh  filed  an  answer  to 
the  objections,  denying  the  charges  made 
therein,  and  averring  that  he  in  no  way  at- 
tempted to  or  did  prevent  any  competition, 
that  be  did  not  bargain  with  any  one  with 
referoice  to  said  sale  or  in  any  way  prevent 
any  one  from  bidding.  He  averred  that  this 
was  the  second  sale  of  said  premises  within 
the  past  90  days,  and  that  at  the  first  sale 
thereof,  which  was  held  on  December  7,  1007, 
R.  M.  Peadro,  who  Is  the  solicitor  for  com- 
plainants In  the  partition  proceeding,  became 
a  bidder  himself  and  the  premises  were  sold 
and  struck  off  to  Peadro  for  $10,085,  but  that 
be  did  not  comply  with  the  terms  of  said 
sale;  that  said  Peadro  ordered  the  master 
to  again  advertise  tbe  said  land  to  be  sold 
on  March  7,  1908,  and  at  said  time  at  said 
sale  there  were  several  persons  present  who 
were  large  property  owners  and  able  to  buy 
said  premises;  that  the  said  Harsh  became 
a  bidder  at  said  second  sale  and  was  the 
highest  bidder,  and  that  said  land  was  sold 
and  struck  off  to  him  after  the  said  master 
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had  made  an  open  and  distinct  announcement 
of  the  sale  of  said  land,  that  said  sale  was 
open  and  fair  In  every  respect,  and  that  he 
(Harsh)  compiled  with  the  terms  of  said 
sale  and  Is  entitled  to  a  deed  to  said  prem- 
ises. Thereafter,  on  March  24,  1908,  Carl 
M.  Stivers  filed  additional  objections  to  the 
confirmation  of  the  report  and  a  petition 
seeking  a  dismissal  of  the  bill  for  partition, 
setting  ont  that  he  was  a  minor,  and  that 
the  said  premises  at  the  time  of  the  filing 
of  the  bill  were  owned  by  petitioner,  Etna 
H.  Stivers,  Mary  V.  Stivers,  and  Ora  K  Sti- 
vers as  tenants  in  common;  that  J.  E.  Dazey, 
one  of  the  defendants,  had  no  Interest  in 
the  premises  except  as  mortgagee,  and  Emma 
Lee,  another  of  the  defendants,  had  no  in- 
terest therein  except  as  a  judgment  creditor, 
and  that  Dennis  £,anders,  another  of  said 
defendants,  had  no  interest  except  as  a  ten- 
ant under  a  lease  which  has  since  expired; 
that  on  March  19,  1908,  petitioner  became 
the  sole  owner  of  the  said  premises  by  vir- 
tue of  deeds  of  wmveyance  from  the  said 
tenants  in  common;  that  he  does  not  desire 
to  part  with  the  title  to  said  land,  and  that 
It  Is  not  for  his  best  interest  that  the  title 
should  be  taken  from  him.  Petitioner  asks 
that  the  court  refuse  to  confirm  the  said 
sale  and  the  report  of  the  master  made  there- 
of, and  that  the  court  set  aside  the  decree 
for  partition,  all  of  the  reports  of  the  mas- 
ter and  the  report  of  the  commissioners,  and 
that  the  bill  be  dismissed  without  prejudice 
to  the  rights  of  J.  E.  Dazey  and  Emma  Lee. 
On  the  same  day  the  other  complainants,  by 
R.  M.  Peadro,  their  solicitor,  filed  their  mo- 
tion to  dismiss  the  cause.  Dazey  and  Emma 
Lee  filed  their  consent  to  the  dismissal  of 
the  suit  Upon  the  hearing  on  the  objections 
and  the  petition  for  dismissal,  evidence  was 
oftered  by  the  objectors  and  Harsh  In  open 
court,  and  on  March  30,  1908,  a  decree  was 
entered  by  the  court  sustaining  said  objec- 
tions and  setting  aside  all  the  orders  and  de- 
crees theretofore  entered  in  the  cause.  By 
that  decree  the  cause  was  dismissed  and  the 
master  ordered  to  return  to  Harsh  all  the 
money  which  he  had  paid  and  ttie  note  which 
he  had  executed  In  payment  for  the  land. 
From  that  decree  Harsh  has  prosecuted  an 
appeal  to  this  court. 

It  appears  from  the  record  that  the  land 
was  first  offered  for  sale  on  December  7, 
1907,  and  at  that  sale  it  was  struck  off  and 
sold  to  R.  M.  Peadro  for  the  sum  of  $10,- 
085,  he  being  the  highest  bidder.  Peadro  ap- 
par^itly  made  no  effort  whatever  to  comply 
with  the  terms  of  that  sale,  and  directed  the 
master  to  readvertise  the  land,  and  adi  it 
again  on  March  7,  1908,  which  the  master 
did.  It  appears  from  the  evidence  taken 
npon  the  hearing  on  the  objections  to  the 
confirmation  of  the  sale  that  some  of  the 
persons  who  attended  the  second  sale  be- 
lieved that  the  land  was  being  bid  In  hy 
Peadro,  acting  through  Harsh.  At  that  hear- 
ing witnesses  testified  fixing  the  value  of 


the  land  at  various  sums  In  excess  of  $7,800. 
The  sale  was  conducted  in  a  proper  manner 
by  the  master,  and  the  only  evidence  tend- 
ing to  show  that  Harsh  attempted  to  pre- 
vent competition  appears  from  a  conversa- 
tion that  he  tiad  with  one  Dennis  Landers, 
who  occupied  the  land  as  tenant  daring  1907. 
Landers  and  Harsh  both  testified  that  no 
agreement  or  understanding  ot  any  kind  be- 
tween them  resulted.  Landers  was  present 
at  the  second  sale  and  made  three  bids  on 
the  land;  his  last  bid  being  $7,773.  He  tes- 
tified that  he  thought  his  bid  was  $8,000,  and 
that  he  would  have  bid  that  amount  for  the 
land  had  he  not  been  mistaken  as  to  the 
amount  of  his  bid.  It  Is  contended  by  Harsh 
that  the  court  erred  in  not  confirming  the 
master's  report  of  sale  and  In  dismissing  the 
bill. 

E.  J.  Miller,  for  appellant  M.  A.  Mattox 
and  J.  B.  Titus,  for  appelleea  A.  W.  Lux, 
guardian  ad  litem. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Appellant,  the  purchaser  at  the  sale, 
was  heard  upon  the  objections  to  the  con- 
firmation of  the  report  of  the  sale,  and  was 
allowed  an  appeal.  The  contention  of  ap- 
pellees that  he  could  not  rightfully  appeal 
is  without  merit.  The  petition  of  Carl  M. 
Stivers  asking  dismissal  of  the  bill  filed  aft- 
er the  master's  sale,  upon  the  conveyance 
to  him  of  the  interests  of  the  other  tenants 
in  common,  did  not  affect  the  rights  of  the 
purchaser  at  the  sale.  The  further  discus- 
sion of  the  case  may  therefore  be  confined 
to  the  grounds  npon. which  it  was  original- 
ly urged  that  the  master's  sale  should  not 
be  confirmed.  We  find  these,  so  far  as  now 
insisted  upon,  to  be:  (1)  That  the  selling 
price  as  shown  by  the  report  is  grossly  inad- 
equate; and  (2)  that  the  purctiaser  prevent- 
ed other  parties  from  bidding  at  the  sale. 

The  property  was  sold  for  $7,800.  No 
money  was  brought  into  court  with  the  Ob- 
jections to  the  confirmation  of  the  master's 
report  of  sale,  no  guaranty  of  an  advance 
was  given,  nor  does  the  proof  show  that  the 
premises  would  have  sold  for  more  had  a 
resale  been  ordered.  Several  of  the  witness- 
es who  testified  on  the  part  of  those  object- 
ing to  the  confirmation  of  the  report  fixed 
the  value  of  the  land  on  the  day  of  the  sale 
at  $8,000  to  $8,300,  which  was  but  $200  to 
$500  above  the  price  at  which  the  land  was 
'sold.  Others,  however,  stated  the  value  to 
be  some  place  from  $125  to  $150  per  acre. 
The  sale  was  properly  advertised  and  fairly 
conducted.  It  was  attended  by  several  men 
who  were  farmers  owning  land  in  the  vicin- 
ity of  this  land  and  who  possessed  the  req- 
uisite financial  ability  to  become  purchas- 
ers, none  of  whom  saw  fit  to  raise  the  bid 
upon  which  the  land  was  knocked  off  to  the 
appellant  It  Is  true  the  land  sold  for  less 
than  it  had  been  purchased  for  by  Mr.  Pea- 
dro at  the  first  sale,  but  it  is  eutireljr  clear 
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from  tbe  testimony  that  the  market  value 
of  the  land  was  less  at  the  Becond  sale  than 
at  the  first  on  account  of  the  financial  de- 
pression, which  had  continued  during  the 
interim  and  which  resulted  from  the  panic 
which  occurred  in  the  autumn  of  1907.  The 
Inadequacy  did  not  exceed  $500,  and  this, 
it  la  clear  to  us,  resulted  from  the  course 
pursned  by  Mr.  Peadro,  who  bad  defaulted 
after  purchasing  the  land  at  the  first  sale, 
and  from  a  suspicion  which  seems  to  have 
prevailed  to  some  extent  that  Harsh  was 
at  tbe  second  sale  bidding  for  Mr.  Peadro 
or  acting  In  collusion  with  him,  and  was,  in 
fact,  a  by-bidder.  This  suspicion  finds  no 
support  in  the  proof,  and  it  does  not  appear 
that  Harsh  was  In  any  way  responsible  for 
its  existence. 

As  r^ards  the  charge  that  the  'appellant 
Interfered  with  other  prospective  bidders  or 
prevented  them  from  bidding,  tbe  evidence 
shows  this:  Shortly  after  Peadro  defaulted. 
Harsh  suggested  to  Landers,  who  had  been 
the  principal  bidder  against  Peadro  at  the 
first  sale,  that  he  (Harsh)  thought,  if  Land- 
ers would  stay  out,  he  (Harsh)  might  pos- 
sibly get  the  land  for  $10,000.  Landers  re- 
plied that  he  did  not  want  It  for  that  This 
was  before  the  land  was  advertised  the  seo 
ond  time,  and  Harsh  says  that  at  that  time 
he  thought  he  could  buy  up  tbe  claims  which 
were  secnred  by  liens  upon  the  interests  of 
the  adult  tenants  in  common,  and  In  tbis  way 
perhaps  acquire  the  land  so  that  he  could  sell 
it  to  Landers  for  $10,000.  The  amount  of 
these  incumbrances  is  such  that  they  will 
more  than  consume  the  Interests  originally 
owned  by  the  adult  tenants  in  common  at 
the  price  at  which  the  land  was  sold,  and 
would  practically  consume  those  interests 
if  tbe  land  was  sold  for  $10,000.  These  in- 
cumbrances, however,  do  not  affect  the  in- 
terest originally  owned  by  the  minor.  Noth- 
ing came  of  the  suggestion  made  by  Harsh 
to  Landers,  and  later  Harsh  told  Landers 
that  nothing  could  be  done  about  the  matter, 
as  the  land  had  been  again  advertised.  Aft- 
er the  second  sale  was  advertised,  Landers 
made  an  agreement  with  a  neighbor  by  the 
name  of  Monroe  to  attend  tbe  sale  and  bid 
as  high  as  $8,000,  if  necessary,  in  order  to 
get  the  land,  and  in  the  event  of  bis  pur- 
chasing It  for  $S,000  or  less  be  was  to  take 
one-half  and  Monroe  was  to  take  the  other 
half.  Landers  was  the  only  bidder  against 
Harsh,  and,  when  Harsh  bid  $7,800,  Landers 
quit  bidding,  and  testifies  that  he  quit  un- 
der the  Impression  that  his  last  bid  was 
$8,000.  It  also  appears  that  after  the  land 
had  been  knocked  off  to  Harsh  he  offered 
to  rent  It  to  Landers,  butt  the  latter  did  not 
accept  the  offer.  This  proof  entirely  falls 
to  establish  any  of  tbe  grounds  upon  which 
tbe  objections  to  tbe  sale  were  based.  It  Is, 
of  coarse,  a  misfortune  that  less  has  been 
realized  from  the  land  than  the  amount  for 
which  it  was  sold  at  the  first  sale,  but  up- 
on this  record  we  are  driven  to  the  conclu- 


tiaa  that  tbe  n«w««£ity  ^r  the  second  sal« 
was  the  result  of  the  course  pursued  by  Mr. 
Peadro,  and,  if  his  acts  were  as  they  now 
appear  to  have  been,  the  parties  were  not 
without  remedy  against  him. 

The  sale  was  made  in  accordance  with  the 
law.  It  was  properly  advertised  and  regular- 
ly conducted.  The  price  realized,  considering 
all  the  evidence,  was  not  grossly  Inadequate. 
The  purdiaser  was  not  guilty  of  any  im- 
proper conduct  To  set  aside  a  sale  under 
such  circumstances  is  calculated  to  discour- 
age bidding  at  and  to  destroy  the  faith  of 
the  business  world  in.  Judicial  sales.  In 
Klebel  v.  Lelck,  216  111.  474,  76  N.  B.  187,  it 
was  said:  "On  an  application  to  vacate  a 
Judicial  sale  the  court  should  also  take  into 
consideration  the  fact  if  shown,  that  the 
parties  interested  ar«  under  disabilities. 
Adults  are  able  to  bid  for  themselves  or  have 
others  do  so,  and  thus  protect  their  rights 
and  obtain  the  full  value  of  their  interests 
in  premises  sold;  but  not  so  as  to  infants. 
They  are  by  their  disability  prevented  from 
protecting  themselves  against  loss.  Courts 
of  equity  are  the  guardians  of  all  Infants 
within  their  Jurisdiction,  whose  rights  are 
imder  their  special  protection.  Hence  a  sale 
of  real  estate  should  be  set  aside  where  the 
interests  of  infants  are  Involved,  if  the  court 
can  see  that  to  refuse  to  do  so  will  result  in 
substantial  and  Irreparable  loss  to  them.  In 
other  words,  the  policy  of  the  law  to  give 
permanency  to  Judicial  sales  should  not  b« 
enforced  contrary  to  the  rights  of  Infants  or 
others  under  disability."  To  tbe  same  effect 
are  Jennings  v.  Dunphy,  174  III.  86,  60  N.  E. 
1045,  Compton  v.  McCaflree,  220  111.  137,  77 
N.  E.  129,  and  Abbott  v.  Beebe,  226  111.  417, 
80  N.  E.  991, 117  Am.  St  Rep.  257.  Confirma- 
tion of  the  sale  of  a  minor's  realty  will  not 
be  refused,  however,  upon  the  motion  of 
those  representing  tbe  minor,  on  the  ground 
alone  that  the  price  was  inadequate,  unless 
it  is  clearly  made  to  appear  to  the  chancellor 
that  a  resale  will  realize  for  the  minor  a 
sum  substantially  larger  than  that  resulting 
from  the  sale  attacked.  No  such  showing  is 
made  here.  No  offer  to  bid  more  appears,  no 
witness  testifies  that  more  would  be  offered 
at  another  sale,  and  such  inadequacy  as  is 
shown  by  tbe  proof  is  not  sufficient  to  clearly 
establish  the  fact  that  the  land  would  have 
sold  for  a  substantial  advance  at  a  third 
sale.  While  the  chancellor  Is  vested  with  a 
broad  discretion  in  reference  to  approving 
sales  of  this  character,  his  discretion  Is  not 
arbitrary,  but  Is  subject  to  review,  and  the 
following  authorities  warrant  the  conclusion 
that  in  the  exercise  of  that  discretion  tbe 
chancellor  should  have  confirmed  this  sale: 
Ayers  v.  Baumgarten,  15  111.  444;  Barling  v. 
Peters,  134  lU.  606,  26  N.  E.  765;  Oonnely  v. 
Rue,  148  111.  207,  36  N.  E.  824;  Quigley  v. 
Breckenrldge,  180  HI.  627,  64  N.  E.  680: 
Quick  V.  Collins,  197  111.  391,  64  N.  E.  288. 

The  decree  appealed  from  will  be  reversed 
and  the  cause  will  be  remanded  to  the  dr- 
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cult  cotort,  witb '  directions  to  enter  &  decree 
confirming  the  report  o(  the  sale  to  Harsh, 
and  the  master  will  then  convey  the  property 
to  blm.  The  tees  of  the  guardian  ad  litem 
In  this  court  will  be  taxed  at  $50,  and  all 
of  the  costs  of  this  court  will  be  adjudged 
against  the  appellees. 

Reversed  and  remanded,  with  directions. 

HAND,  J.  (dissenting).  I  do  not  concur  In 
the  conclusion  reached  In  the  majority  opin- 
ion filed  In  this  case.  The  complaining  party 
Is  a  minor.  Tbe  land  was  appraised  at  $11,- 
070,  and  It  had  sold  at  a  former  master's  sale, 
In  the  same  proceeding,  for  $10,085,  and  the 
sale  directed  to  be  approved  by  tbe  majority 
opinion  was  for  $7,800,  only  $420  more  than 
two-thirds  of  the  appraised  value  of  the  land ; 
and  the  chancellor  who  set  aside  tbe  sale  In 
die  court  below  and  ordered  a  resale  was 
more  familiar  with  the  situation,  from  his 
knowledge  of  the  case,  than  this  court  could 
possibly  be  from  reading  tbe  record  filed  in 
this  court  We  have  repeatedly  held,  in  cases 
like  this,  that  great  weight  should  be  given 
to  the  view  of  the  chancellor,  and  that  when 
the  interest  of  a  minor  is  involved  the  court 
should  guard  such  interest  with  great  care. 
Kiebel  V.  Lelck,  216  111.  474,  75  N.  B.  187; 
Compton  V.  McCaffree,  220  111.  137,  77  N.  B. 
12B.  Had  the  bid  in  question  been  $420  less 
than  it  was,  even  though  the  parties  were 
adults,  the  master  would  have  been  powerless 
to  make  the  sale,  or  the  court  to  approve 
the  sale  If  made,  as  it  would  have  been  for 
a  sum  less  than  two-thirds  of  tbe  amount  at 
whidi  the  land  was  appraised;  and  in  the 
case  of  a  minor  it  would  seem  clear  it  was 
not  error  to  set  aside  a  sale  of  the  minor's 
real  estate  for  $7,800,  where  tbe  land  bad 
been  appraised  by  sworn  appraisers  at  $11,- 
070,  and  sold  for  $3,270  less  than  its  value 
was  fixed  by  the  appraisers,  and  $2,285  less 
than  the  price  at  which  it  sold  at  a  sale  a 
short  time  before  in  the  same  proceeding. 

In  the  case  of  a  sale  of  a  minor's  real  es- 
tate, a  sale  may  be  set  aside  and  a  resale 
ordered  by  the  chancellor  upon  lils  own  mo- 
tion, and  without  security  that  the  premises 
at  a  subsequent  sale  will  bring  more  than 
at  the  sale  sought  to  be  set  aside  (Jennings 
V.  Dunphy,  174  Dl.  86,  50  N.  E.  1045;  Mc- 
Callum  V.  Title  &  Trust  Co.,  203  111.  142,  67 
N.  B.  823;  Compton  v.  McCaffree,  supra; 
Abbott  V.  Beebe,  226  III.  417,  80  N.  E.  901, 
117  Am.  St  Rep.  257);  and  tbe  misconduct 
of  the  solicitor  representing  the  adult  parties 
in  interest  ought  not  to  bar  the  chancellor 
from  protecting  the  rights  of  the  minor  In  the 
subject-matter  of  the  sale,  and  the  minor  be 
required  to  surrender  his  Interest  In  the  land, 
and  look  to  an  uncertain  remedy  against  such 
«oIicitor. 

VICEERS,  J.  I  concur  in  the  dissenting 
opinion  of  Mr.  Justice  HAND.    I  think  the 


decree  setting  aside  tbe  sale  should  be  af- 
firmed. 

CARTER,  J.  I  agree  with  the  views  ex- 
pressed in  tbe  dissenting  opinion  of  Mr.  Jus- 
tice HAND. 


(236  III.  169) 

LE  SOURD  v.  EDWARDS  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

1.  Quieting  Titlk  (J  44*)— Pbesumptions— 
Color  of  Title. 

Every  presumption  will  be  made  In  favor  of 
the  bolder  of  the  leeal  title,  and,  as  against  him, 
no  presumption  will  be  indulged  in  favor  of  tbe 
holder  of  color  of  title  only. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec.  Dig.  I  44.»1 

2.  QuiETiNO  Title  ft  1^  —  "Possession"— 
What  Constittttes. 

Any  acts  of  dominion  exercised  over  prop- 
erty by  the  party  claiming  to  bold  title  thereto 
that  clearly  indicate  to  others  an  appropriation 
thereof  to  the  purposes  for  which  it  may  ordi- 
narily be  used  are  generally  sufficient  to  consti- 
tute possession. 

UEd.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §§  44,  45;  Dec  Dig.  }  12.*] 

3.  QuiBTiwo  Title  (J  44*)— Possessiow— Evi- 
dence. 

Laud  in  controversy  was  overflowed,  and 
valuable  only  for  fishing  and  hunting.  Immedi- 
ately after  defendant  E.  obtained  a  deed  thereto, 
he  sent  men  with  fish  traps  to  take  possession. 
The  men  set  out  the  traps,  19  of  which  were 
tied  to  trees  with  ropes  below  the  water  line, 
and  each  of  the  trees  blazed.  A  stake  was  driv- 
en projecting  above  the  water  to  which  the  twen- 
tieth trap  was  similarly  attached.  These  traps 
were  openly  continued  and  used  for  fishing  pur- 
poses, until  after  plaintiff,  having  acquired  a  tax 
title  to  the  land,  strung  a  wire  around  it  Beld, 
that  E.  was  then  in  actual  possession  of  the 
land,  and  that  it  was  not  vacant  or  unoccupied. 
[EM.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  S  92;  Dec.  Dig.  g  44.*] 

4.  Quieting  Title  (}  13*) — Acts  of  Posbbs- 
siON — Legality. 

Where  defendant  B.  took  possession  of  sab- 
merged  land  by  setting  out  fish  traps  thereon, 
the  fact  that  such  tra^  were  in  violation  of  the 
state  fish  laws  was  immaterial  in  determining 
whether  E.  by  so  doing  actually  took  possession 
of  tbe  land. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Dec  Dig.  t  13.*] 

Appeal  from  Circuit  Court,  Mason  Ckjuaty; 
Ouy  R.  Williams,  Judge. 

Suit  by  RuBseU  Le  Sourd  against  William 
C.  Etdwards  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

On  June  17,  1907,  Russell  Le  Sotird,  the 
appellant,  filed  his  bill  In  the  circuit  court 
of  Mason  county  against  William  C.  Edwards, 
Richard  L.  England,  and  others  to  quiet  the 
title  to  the  N.  W.  %  of  the  S.  W.  %  of  section 
17,  in  township  22  N.,  range  3  W.,  of  the 
third  principal  meridian,  in  that  county, 
of  which  appellant  alleged  by  bis  bill  he  was 
in  possession  and  the  owner  in  fee  simple. 
England  answered  the'  bill,  denying,  among 
other  things,  that  appellant  was  tbe  owner 
of  and  seised  In  fee  simple  of  the  east  15  acres 
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of  said  tract  of  land.  The  other  defendants 
were  defaulted.  A  replication  to  the  an- 
swer was  filed  and  the  cause  referred  to  a 
master  to  take  the  proofs  and  report  the 
same  to  the  court.  The  cause  was  heard 
by  the  chancellor  upon  the  evidence  report- 
ed by  the  master  and  the  testimony  of  one 
witness  taken  lii  open  court,  and  on  April 
ao,  1907,  the  court  entered  a  decree  finding, 
among  other  things,  that  appellant  was  the 
oimer  In  fee  simple  of  the  west  25  acres  of 
said  tract  of  land  and  entitled  to  the  re- 
lief prayed  for  In  bis  bill  as  to  the  said  25 
acres,  but  as  to  the  east  .15  acres  of  said 
tract,  which  Is  the  land  here  in  dispute,  the 
bill  was  dismissed  for  want  of  equity.  From 
that  decree  Le  Sourd  has  appealed  to  this 
court 

It  appears  from  the  record  that  on  June 
14,  1897,  Le  Sourd  purchased  the  land  de- 
scribed in  his  bin  at  a  tax  sale,  and  that 
on  July  14,  1889,  a  tax  deed  was  executed 
by  the  county  clerk  of  Mason  county  con- 
veying said  land  to  appellant  In  the  year 
1888,  and  thereafter  during  the  months  of 
January  and  February  of  each  year  up  to 
and  Including  the  year  1907,  the  appellant 
paid  the  taxes  on  the  said  40-acre  tract  of 
laud.  It  also  appears  from  the  record  that 
on  May  28,  1907,  one  John  H.  Nash  convey- 
ed to  appellee  EJngland  the  said  IS-acre  tract 
by  a  quitclaim  deed  for  a  consideration 
of  $150.  which  deed  was  recorded  in  the 
recorder's  office  of  Mason  county  on  the 
day  of  its  execution.  Tax  receipts  were 
ofTered  in  evidence  by  England  showing  that 
on  February  17,  1906,  and  on  April  17,  1907, 
Nash  also  paid  the  taxes  on  said  40-acre 
tract  of  land.  Each  of  these  two  payments, 
however,  was  made  after  the  payment  for 
the  same  year  had  been,  made  by  Le  Sonrd. 
The  evidence  discloses  that  this  land  is  what 
Is  known  as  swamp  and  overflow  land,  and 
subject  to  overflow  from  the  Illinois  river 
and  Quiver  creek.  Since  the  Sanitary  Dis- 
trict of  Chicago  opened  Its  canal.  In  January, 
1900,  the  whole  tract  has  been  under  water 
practically  all  of  the  time,  and  It  had  been 
vacant  and  unoccupied  for  a  period  of  at 
least  40  years  prior  to  1907.  On  June  10, 
1907,  the  land  being  entirely  submerged,  ap- 
pellant ran  a  single  barbed  wire  about  It  by 
attaching  the  wire  to  trees  or  to  rails  driv- 
en 50  or  60  feet  apart  When  the  wire  was 
so  attached,  appellant  placed  signs,  bearing 
his  name,  on  the  land.  In  conspicuous  places, 
notifying  trespassers,  to  keep  off.  Prior 
thereto,  however,  and  on  May  28,  1907,  Eng- 
land, for  the  purpose  of  reducing  the  15- 
acre  tract  to  possession,  took  20  flsh  baskets 
or  traps  and  fastened  them  with  ropes  In  the 
water  on  the  land.  These  ropes  were  tied 
to  trees,  except  one,  which  was  tied  to  a 
stake,  and,  together  with  the  baskets  to 
which  they  were  attached,  were  beneath  the 
surface  of  the  water.  England  blazed  the 
trees  to  which  the  traps  were  attached  when 
the  traps  were  put  in  place.    It  appears  that 


these  baskets  were  so  located  at  the  time 
appellant  put  up  his  wlre^  It  is  Insisted  by 
appellant  that  the  court  erred  In  denying 
the  relief  prayed  for  by  him  In  his  bill  as 
to  tiie  said  15-acre  tract 

Lyman  Lacey,  Jr.,  for  ap];)ellant  Lyman 
Lacey,  Sr.,  &  Son,  for  appellees. 

SOOTT,  J.  (after  stating  the  facte  as 
above).  Appellant,  relying  upon  his  tax  deed 
as  color  of  title,  claims  the  15  acres  In  dis- 
pute under  and  by  virtue  of  the  provisions 
of  section  8,-  c.  83,  Hurd's  Rev.  St  1905,  and 
under  and  by  virtue  of  his  alleged  posses- 
sion. It  is  conceded  by  him  that  If  England, 
who  asserte  a  legal  title,  reduced  the  land 
to  possession  In  May,  1907,  and  thereafter 
continued  in  possession  up  to  the  time  vrhen 
the  appellant  strung  a  strand  of  barbed  wire 
around  the  land,  the  decree  of  the  court 
below  should  be  affirmed.  Since  January, 
1900,  the  entire  tract  has  been  under  water 
practically  all  the  time.  Appellant  states 
that  "its  principal,  and  probably  Its  only, 
value  now  Is  for  hunting  and  fishing."  The 
rule  is  that  every  presumption  will  be  made 
In  favor  of  the  holder  of  the  legal  title,  and 
as  against  him  no  presumption  will  be  drawn 
in  favor  of  the  holder  of  color  of  title  on- 
ly. White  V.  Harris,  206  111.  584,  68  N.  B. 
519.  It  has  frequently  been  said  to  refer- 
ence to  acts  necessary  to  constitute  posses- 
sion that  every  case  must  rest  upon  Ite  ovm 
facts,  and  that  it  Is  difficult  to  state  any 
general  rule  as  to  what  character  of  Im- 
provements or  acts  will  be  sufficient  for  this 
purpose,  and  that  the  acts  necessary  to  con- 
stitute possession  depend,  to  some  extent,  up- 
on the  nature  and  locality  of  the  property, 
the  use  to  which  It  may  be  applied  and  the 
situation  of  the  parties;  that  a  variety  of 
circumstances  necessarily  have  to  be  taken 
into  consideration  in  determining  the  ques- 
tion. Any  acts  of  dominion  exercised  over 
the  property  by  the  party  claiming  to  hold 
title  thereto  that  clearly  Indicate  to  others 
an  appropriation  thereof  to  the  purposes  for 
which  it  may  ordinarily  be  used  are  gener- 
ally regarded  as  sufficient  Morrison  v.  Kel- 
ly, 22  111.  608,  74  Am.  Dec.  169;  McLean 
V.  Farden,  61  111.  106;  Truesdale  v.  Ford, 
8T  III.  210;  Gage  v.  Hampton,  127  111.  87, 
20  N.  B.  12,  2  L.  R.  A.  512;  White  v.  Harris, 
supra.  We  find  from  the  record  that  appel- 
lee England  obtained  his  deed  for  this  tract 
on  May  28,  1907.  Immediately  thereafter, 
on  the  same  day,  be  sent  two  men  with  20 
flsh  traps  to  take  possession  of  the  land. 
These  men  went  to  the  land  on  that  day 
and  put  the  traps  out  on  the  land.  Nine- 
teen of  them  were  put  out  by  tying  them  to 
trees  with  ropes.  The  rope  in  each  case  was 
pat  around  a  tree  below  the  water,  and  the 
trap  was  so  weighted  that  It  did  not  rise 
to  the  surface.  Each  of  these  trees  was  then 
blazed.  A  stake  was  then  driven  in  the 
ground  beneath   the  water,  the  ui^er  end 
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projecting  above  the  water,  and  to  that  stake 
the  twentieth  trap  was  in  like  manner  at- 
tached. These  traps  all  continued  there  In 
nse  for  fishing  purposes  until  after  appellant 
strung  his  wire  around  the  land  on  the  lOtb 
of  June,  1907. 

It  is  strenuously  insisted  on  the  part  of 
appellant  that  Inasmuch  as  these  traps, 
and  the  ropes  with  which  they  were  attach- 
ed to  the  trees,  were  not  risible  above  the 
water,  England  did  not.  In  fact,  take  pos- 
session of  the  land.  As  the  land  was  cover- 
ed with  water  and  grew  nothing  that  seems 
to  have  been  of  any  value,  it  is  manifest 
that  the  owner  could  not  be  expected  to  as- 
sert his  rights  by  the  ordinary  acts  of  an 
owner,  such  as  erecting  improvements  or 
taking  oft  the  produce  of  the  land.  It  is 
true  that  be  might,  as  appellant  did,  have 
carried  a  wire  about  the  property,  the  only 
purpose  of  which  would  have  been  to  keep 
others  from  passing  upon  the  property — a 
thing  that  would  have  been  of  very  little 
moment,  in  view  of  the  fact  that  the  ad- 
joining lands  were  also  submerged,  and  that 
It  was  not  a  matter  of  substantial  impor- 
tance to  the  owner  of  this  particular  tract 
whether  persons  traveling  by  boat  in  this 
vicinity  passed  over  this  land  or  not.  It 
is  true  that  the  traps  and  ropes  were  not 
visible  after  they  bad  been  put  In  position 
by  England's  employes,  but  the  acts  of  those 
employes  in  placing  them  there,  and  In  driv- 
ing the  stake,  and  in  blazing  the  trees,  in- 
dicate the  assertion  of  such  rights  as  would 
rest  only  In  the  owner.  Where  the  proprie- 
tor of  an  unfenced  tract  uses  It  for  graz- 
ing purposes  and  herds  his  stock  thereon 
each  year  throughout  the  grazing  season, 
no  indicia  of  possession  or  ownership  is  left 
upon  the  land  by  which  It  can  be  determin- 
ed, after  the  close  of  the  grazing  season, 
that  any  person  is  in  actual  possession  or 
occupancy  of  that  land,  and  yet  It  would 
scarcely  be  contended  that  such  land  was 
vacant  or  unoccupied.  It  is  true  that  the 
acts  of  ownership  here  relied  upon  are  slight, 
but  in  determining  the  significance  thereof 
the  character  of  the  property  must  be  taken 
into  consideration.  In  view  of  the  fact  that 
this  land  could  be  used,  at  the  season  at 
which  England  placed  his  traps  thereon,  only 
for  fishing,  we  are  disposed  to  think  that 
the  acts  constituted  a  visible  appropriation 
thereof  for  the  only  purpose  for  which  the 
land  could  be  used.  His  men  were  In  open 
view  of  passers  as  they  blazed  the  trees,  set 
out  the  stake  and  attached  the  traps,  and, 
having  so  taken  possession  of  the  property. 
It  was  not  necessary  that  England  should 
keep  some  one  on  guard  or  post  notices  to 
advise  passers-by  that  he  had  taken  posses- 
sion. 

Appellant  also  contends  that  to  fish  with 
the  traps  put  out  by  appellee  England  on 
this  land  was  at  the  time  they  were  placed 


upon  the  land  a  violation  of  the  fish  laws 
of  this  state.  Whether  that  was  so  is  im- 
material In  determining  whether  England 
actually  took  possession  of  the  land. 

The  decree  of  the  circuit  court  will  be 
affirmed. 

Decree  affirmed. 


(236  UI.  176) 
RAGSDALB  v.  ILLINOIS  CENT.  R.  CO. 
(Supreme  Court  of  Illinois.    Oct    26,  1908.) 

1.  Master  and  Servant  (i  285*)— Injubies 
TO  Sebvantv- Cause  op  Accident— NEau- 
OENCE — Question  fob  Jubt. 

In  an  action  for  injuriet  to  a  servant  by  the 
explosion  of  a  steam  boiler,  whether  the  explo- 
sion was  caused  by  a  defective  flange  on  the  sup- 
ply pipe  connectionj  which  could  have  been  dis- 
covered by  inspection,  whether  the  boiler  had 
been  properly  inspected,  or  whether  it  was  ren- 
dered unsafe  by  the  action  of  plaintiff's  fellow 
servants  in  setting  it  up  and  starting  the  en- 
gine to  which  it  was  connected  held  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  285.*] 

Z   TalAI,  (I  200*)— INSTBUCTIONS. 

Where  the  charge  considered  as  a  whole  cor- 
rectly states  the  law,  it  was  not  error  to  refuse 
particular  rec^uests,  the  principles  of  which  are 
contained  in  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  G51-659 ;  Dec.  Dig.  g  2G0.»] 

3.  ArPEAi  AND  Ebeob  (S  197*)— Questions 
Not  Raised  at  Tbial— Vabiamce. 

A  question  of  variance  cannot  be  first  raised 

in  the  Appellate  or  Supreme  Court 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  S  197;*  Pleading,  Cent.  Dig. 

I  1428.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Union 
County;   W.  W.  Duncan,  Judge. 

Action  by  Calvin  Itagsdale  against  the  Il- 
linois Central  Railroad  Company.  Judgment 
for  plaintiff  aflirmed  by  the  Appellate  Court, 
and  defendant  appeals.    Affirmed. 

W.  W.  Barr  and  R.  J.  Stephens  (J.  M. 
Dickinson,  of  counsel),  for  appellant  James 
LIngle,  for  appellee. 

HAND,  J.  This  was  an  action  on  the  case 
commenced  in  the  circuit  court  of  Union 
county  by  the  appellee  against  the  appellant 
to  recover  damages  for  a  personal  injury 
alleged  to  have  been  sustained  by  the  appel- 
lee while  In  the  employ  of  the  appellant 
through  the  negligence  of  the  appellant  The 
jury  returned  a  verdict  In  favor  of  the  ap- 
pellee for  $6,000,  upon  which  the  trial  court 
rendered  Judgment  which  Judgment  has  been 
affirmed  by  the  Appellate  Court  for  the 
Fourth  District,  and  a  further  appeal  has 
been  prosecuted  to  this  court  The  declara- 
tion contained  three  counts,  and  the  general 
Issue  was  filed. 

It  appeared  from  the  evidence  that  on  Jan- 
uary 2,  1907,  the  foreman  of  the  appellant's 
waterworks  department  sent  William  Har- 
mon, in  charge  of  a  gang  of  men,  from  Car- 


•For  othsr  caiM  IM  iam«  topic  and  tecUoii  NUMBER  in  Dec.  &  Am.  Dig*.  1907  to  date,  &  Reporter  Indoxu 


Digitized  by 


Google 


IIL) 


PEOPLE  V.  CANNON. 


215 


bondale  to  Gale,  a  station  on  appellant's  line, 
to  take  out  a  boiler  osed  by  appellant  at 
that  station,  which  was  connected  with  a 
steam  pump  used  to  pump  water  Into  a  tank, 
and  to  put  another  boiler  In  its  place.  Tbe 
boiler  house  was  a  small  building  14  by  18 
feet,  located  near  appellant's  track.  The 
old  boiler  was  removed,  and  the  new  boiler, 
called  an  "emergency  boiler,"  was  set  in  Its 
place.  The  steam  was  to  be  carried  from  the 
boiler  to  the  pump  through  a  cast  Iron  pipe. 
The  pipe  extended  straight  up  from  the 
steam  dome  of  the  boiler  some  five  or  six 
inches,  then  tamed,  with  an  elbow,  toward 
the  pump,  and  when  directly  over  the  pump 
it  turned  down  with  another  elbow  and  con- 
nected with  the  pump.  The  pipe  was  con- 
nected with  the  boiler  by  means  of  a  cast- 
iron  flange  three-fourths  of  an  inch  thick, 
which  was  bolted  to  the  head  of  the  dome 
of  the  boiler.  After  the  boiler  was  put  in 
place,  it  was  foimd  the  pipe  leading  down  to 
the  pump  was  some  five  inches  too  long.  The 
workmen  had  no  tools  to  remedy  the  defect, 
and  they  Jacked  the  boiler  np  to  the  required 
height  and  placed  It  upon  timbers,  and  then 
made  the  connection.  After  the  connection 
was  made,  a  flre  was  started  and  steam  rais- 
ed, but  the  pump  would  not  start ;  the  piston 
appearing  to  be  "hung  on  center."  Two 
workmen  attempted  to  pry  the  piston  off 
center  with  wood  or  iron  pries  placed  against 
the  arms  of  the  rocker  of  the  pnmp.  After 
this  was  done  steam  was  turned  on,  and  im- 
mediately an  explosion  took  place,  which 
filled  the  boiler  bouse  with  steam  and  hot 
water.  The  appellee  was  severely  scalded 
about  the  head,  body,  and  arms,  and  perma- 
nently crippled  and  disfigured.  An  examina- 
tion of  the  flange  of  the  boiler  after  the  ex- 
plosion showed  that  it  was  broken. 

At  the  close  of  the  evidence  the  appellant 
made  a  motion  to  take  the  case  from  the  ju- 
ry, and  the  denial  of  that  motion  is  assigned 
as  error.  The  evidence  fairly  tended  to  show 
that  the  flange  on  the  boiler  was  defective, 
and  that  the  boiler  gave  way  at  that  point 
when  steam  was  turned  on.  Whether  the 
break  in  the  flange  was  an  old  break  or 
whether  It  was  broken  by  prying  upon  the 
rocker  of  tbe  pump  after  the  connection 
was  made  is  not  clear  from  tbe  evidence. 
We  think,  however,  in  either  event,  that  the 
court  did  not  err  In  declining  to  take  the 
case  from  the  Jury. 

It  Is  urged,  however,  by  the  appellant  that 
the  boiler  was  properly  Inspected  before  it 
was  placed  In  position  at  Gale  and  that  the 
flange  was  found  to  be  safe,  and  that,  if  the 
flange  was  broken  after  the  connection  was 
made,  the  break  was  caused  by  prying  upon 
the  rocker  of  the  pump,  and  that,  if  it  was 
thus  broken,  it  was  broken  by  the  fellow 
servants  of  the  appellee.  The  appellee  was 
an  inexperienced  workman,  and  he  and  the 
other  workmen  were  under  thi  direction  and 


control  of  Harmon,  who  represented  the  ap- 
pellant, and  the  questions  whether  the  boiler 
was  properly  inspected,  or  whether  it  was 
rendered  unsafe  by  the  action  of  the  fellow 
servants  of  the  appellee,  were  questions  of 
fact,  and  we  think  were  properly  left  to  the 
Jury. 

It  is  also  contended  that  the  trial  court 
misdirected  the  Jury  as  to  the  law  and  Im- 
properly refused  certain  instructions  which 
were  offered  to  the  Jury  on  behalf  of  appel- 
lant We  have  carefully  considered  the  in- 
structions given  to  the  Jury,  and  when  con- 
sidered as  a  series  we  think  they  correctly 
state  the  law.  We  are  also  of  the  opinion 
that  the  principles  contained  in  the  refused 
instructions  offered  by  appellant,  so  far  as 
they  were  applicable  to  the  case,  were  con- 
tained in  Instructions  which  were  given  to 
the  Jury. 

It  is  also  contended  that  there  was  a  vari- 
ance between  the  declaration  and  the  proof. 
That  question  does  not  appear  to  have  been 
raised  in  the  trial  court,  and  it  cannot  be 
raised  in  the  Appellate  Ckturt  or  in  this  court 
for  the  flrst  time. 

From  a  careful  examination  of  this  record, 
we  are  of  the  opinion  that  it  contains  no 
reversible  error.  The  Judgment  of  the  Appel- 
late Court  will  therefore  be  affirmed. 

Judgment  aBlrmed. 

(236  III.  179) 

PEOPLE  ex  rel.  KOELLING  v.  CANNON 

et  al. 
(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  CouBTS  (1 219*)— J uBiaoicTioK— Appellate 
JuBisoicnoN. 

Where  the  circait  court  in  mandamus  to 
compel  tbe  board  of  election  commissioneis  of 
tbe  city  to  submit  to  the  voters  the  queBtion 
whether  dramshops  should  be  closed  on  Sunday, 
as  petitioned  for  under  the  public  policy  act 
(Kurd's  Rev.  St.  1905,  c.  46,  f  428),  providing 
for  the  submission  on  petition  of  any  question 
of  public  policy,  awarded  the  writ  because  the 
Australian  ballot  law  (section  297),  relating  to 
the  finality  of  the  determination  by  certain 
officers  of  objections  to  the  nomination  papers 
of  candidates  for  office,  was  inapplicable,  the 
validity  of  the  act  not  being  questioned,  and  be- 
cause the  question  sought  to  be  submitted  was 
one  of  public  policy,  notwithstanding  the  dram- 
shop act  (chapter  38,  i  259),  requiring  dram- 
shops to  be  closed  on  Sunday,  the  Supreme  Court 
has  no  jurisdiction  of  an  appeal  direct  from 
the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  J  553;  Dec.  Dig.  {  219.*] 

2.  Appeal  and  Errob  (§  503*)— JUBisbicnoN 
—Appellate  Jtjbisdiction. 

To  authorize  tbe  Supreme  Court  to  take 
jurisdiction  of  an  appeal  direct  from  the  circuit 
court,  it  must  appear  from  the  record,  and  not 
merely  from  the  statement  of  counsel  in  briefs 
and  argument,  that  some  question  was  involved 
which  authorized  tbe  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2310,  2311;  Dec  Dig.  I 

Appeal  from  Circuit  Ctourt,  Cook  County; 
Charles  M.  Walker,  Judge. 
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Mand&miu  by  tbe  people,  on  the  relation 
of  John  Koelling,  against  John  O.  Cannon 
and  others,  as  board  of  election  commission- 
ers of  the  city  of  Chicago.  From  a  judgment 
awarding  the  peremptory  writ,  defendants 
appeal.  Appeal  transferred  to  Appellate 
,  Court  for  the  First  District 

On  tbe  7tb  day  of  February,  1908,  a  peti- 
tion was  presented  to  and  filed  with .  the 
board  of  election  commissioners  of  the  dty 
of  Chicago  asking  for  submission  to  the  vot- 
ers of  said  dty  at  the  election  to  be  held 
April  8th  following,  to  be  voted  on  by  sepa- 
rate ballot,  the  question:  "Shall  all  places 
where  liquor  is  sold  or  given  away  In  tliis 
ci^  on  Sunday  be  closed  upon  that  day?" 
The  petition  was  signed  by  more  than  25  per 
cent  of  the  registered  voters  of  tbe  city  of 
Chicago,  and  the  right  to  have  the  question 
mentioned  in  the  petition  submitted  to  a 
vote,  the  petitioners  claimed,  was  to  be  found 
in  what  Is  known  as  the  "Public  Policy  act" 
of  1901.  Kurd's  Rev.  St  1905,  p.  967,  c.  48. 
Objections  to  the  submission  of  the  ques- 
tion were  filed  with  the  board  of  election  com- 
missioners. One  of  the  objections  was  that 
the  question  proposed  to  be  submitted  was 
not  (me  of  public  policy  in  contemplation  of 
law.  This  objection  was  sustained  and  the 
prayer  of  the  petition  denied  by  the  board. 
Thereupon  the  petitioners,  or  some  of  them, 
filed  in  the  circuit  court  of  Cook  County  a 
petition  for  a  writ  of  mandamus  command- 
ing the  board  of  election  commissioners  and 
its  derks  to  submit  the  question,  to  be  voted 
on  by  separate  ballot,  at  the  April  election. 
The  defendants  to  the  petition  filed  a  demur- 
rer, which  was  overruled,  and  judgment  en- 
tered awarding  tbe  peremptory  writ  of  man- 
damns.  From  that  Judgment  the  election 
commissioners  have  prosecuted  an  appeal  di- 
rect to  this  court. 

Walter  L.  Fisher  and  Frank  D.  Ayers,  for 
appellants.  Levy  Mayer  and  Harry  Rubens, 
for  appdlee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  first  question  that  confronts 
us  is:  Has  this  court  jurisdiction  to  enter- 
tain the  appeal?  Appellants  contend  that 
the  elective  franchise  is  Involved;  also,  that 
the  validity  of  the  public  policy  act,  and  sec- 
tion 10  of  the  Australian  ballot  law  (Hurd's 
Rev,  St  1905,  p.  929,  c.  46)  and  the  pro- 
vision of  the  dramshop  act  (page  724,  c.  38, 
{  259)  requiring  dramshops  to  be  closed  on 
Sunday  are  Involved. 

Section  10  of  the  Australian  ballot  law 
provides  that  objections  to  the  nomination 
papers  of  candidates  for  ofiBce  shall  be  con- 
sidered and  determined  by  certain  public 
officials  named.  In  case  tbe  nomination  pa- 
pers of  a  candidate  for  a  state  office  are  ob- 
jeded  to,  the  objection  must  be  considered  by 
tbe  Secretary  of  State,  Auditor,  and  Attor- 
ney General.  If  the  nomination  papers  of 
a  candidate  to  be  voted  for  by  tbe  voters 


of  a  division  less  than  a  state  and  greater 
than  a  county  are  objected  to,  the  objection 
must  be  considered  by  the  county  judges  of 
the  counties  embraced  in  such  division  ;  and, 
if  the  objection  is  to  the  nomination  papers 
of  a  candidate  for  a  county  office,  the  ob- 
jection must  be  considered  by  the  county 
judge,  coimty  derk,  and  state's  attorney. 
In  either  case  the  decision  of  a  majority  of 
such  officers  is  made  final  A  proviso  to 
said  section  10  reads:  "Provided,  that  In 
dtles,  towns  or  villages  having  a  board  of 
election  commissioners  such  questions  shall 
be  considered  by  such  board  and  its  decision 
shall  be  final."  l%e  only  basis  for  claiming 
that  tbe  constitutionality  or  validity  of  this 
section  of  the  statute  is  Involved  is  that  it  Is 
stated  by  appellants  in  their  brief  -md  ar- 
gument that  they  insisted  in  the  trlu.  court 
that  said  section  10  was  applicable  to  the 
case  and  made  the  dedslon  of  the  election 
commissioners  final,  and  that  petitioners  in- 
sisted there,  as  here,  that  said  section  was 
not  applicable,  and  further  insisted  in  tbe 
trial  court  that,  if  the  court  held  said  sec- 
tion applicable,  they  would  Insist  that  it  was 
unconstitutional.  It  does  not  appear  from 
this  record  that  the  court  agreed  with  ap- 
pellants' contention  as  to  tbe  applicability 
of  section  10,  but  on  the  contrary,  we  un- 
derstand from  appellants'  brief  and  argu- 
ment that  the  circuit  court  held  said  section 
not  applicable.  The  applicability  of  the  stat- 
ute, and  not  its  validity,  was  the  only  ques- 
tion involved^  in  the  decision  of  the  case. 

We  find  no  basis  in  his  record  for  the  as- 
sumption that  the  elective  franchise  or  the 
validity  of  any  other  statute  or  any  ques- 
tion of  constitutional  construction  Is  Involved 
In  the  determination  of  the  case.  In  no 
view  that  we  can  take  of  the  case  is  any 
question  involved  that  authorized  the  ap- 
peal direct  to  this  court  from  the  circuit 
court  The  sole  question  Involved  is  the  con- 
struction of  tbe  public  policy  act  of  1901. 
Section  1  of  that  act  provides:  "That  on  a 
written  petition  signed  by  twenty-five  per 
cent  of  the  registered  voters  of  any  Incorpo- 
rated town,  village,  city,  township,  county  or 
school  district  ♦  •  ♦  it  shall  be  the  duty 
of  the  proper  eledion  officers  In  each  case  to 
submit  any  question  of  public  policy  so  peti- 
tioned for,  to  the  electors  of  the  Incorporated 
town,  village,  city,  township,  county,  school 
district  or  state,  •  *  •  at  any  general 
or  special  eledion  named  in  tbe  petition.'* 
Section  2  provides  that  the  question  submit- 
ted shall  be  printed  upon  a  separate  bal- 
lot, in  the  form  required  by  law,  the  same 
as  a  constitutional  amendment  or  other  pub- 
lic measure  proposed  to  be  voted  upon  by 
tbe  people.  The  validity  of  this  act  was 
not  challenged  by  any  of  the  objections  filed 
before  tbe  board  of  election  commissioner!;, 
and  was  not  Involved  in  tbe  determlnaiiou 
of  tbe  case  In  the  circuit  court  The  sole 
question,  as  we  understand  this  record,  was 
whether  the  proposition  proposed  by  the  pa- 
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tltlon  to  be  mbmltted  to  the  yoters  was  a 
-question  of  public  policy  wltbln  the  meaning 
of  the  statute.  Tbe  election  commiaslonerB, 
as  appears  from  a  written  opinion  filed  by 
them,  which  is  made  part  of  the  petition, 
held  that  it  was  not;  that  the  question  pro- 
posed to  be  submitted,  to  come  within  the 
meaning  of  the  law,  must  be  for  tbe  purpose 
-of  obtaining  an  expression  of  the  public  sen- 
tlment  upon  the  enactment  of  a  new  law 
by  the  proper  authorities  or  the  repeal  or 
amendment  of  a  law  already  up(Hi  the  stat- 
ute books.  If  the  question  presented  by  the 
petition  was  one  of  public  policy  within  the 
meaning  <tf  the  statute,  the  etecti(Mi  conunls- 
sloneis  bad  no  discretion  in  the  matter,  and 
it  became  their  duty  to  submit  It  to  be  vot- 
ed upon  at  tbe  election.  If  the  question, 
however,  was  uot  one  of  public  policy  with- 
in the  meaning  of  the  law,  then  it  was  their 
duty  to  refuse  to  submit  the  question.  The 
point  of  difference  between  the  election  com- 
missioners and  tbe  circuit  court  was  that, 
as  the  former  construed  the  statute,  tbe  qnes- 
tion  proposed  was  not  one  of  public  policy, 
while  as  the  circuit  court  construed  the  stat- 
ute tbe  question  was  one  of  public  policy. 
In  both  cases  the  questloD  depended  upon 
the  construction  given  the  statute. 

In  order  to  authorize  this  court  to  take 
jurisdiction  of  an  appeal  direct  from  the 
idrcnit  court.  It  must  appear  from  the  record, 
and  not  merely  from  the  statement  of  coun- 
sel in  their  briefs  and  argummt,  that  some 
-question  was  involved  which  authorized  the 
appeal.  Cleveland,  Cincinnati,  Chicago  ft 
St  Louis  Railway  Co.  v.  McQrath,  195  lU. 
104,  62  N.  B.  782;  Foote  v.  Lake  County, 
198  la  638,  64  N.  B2.  1015;  St  Louis  Trans- 
fer Co.  V.  Canty,  108  lU.  423;  City  of  Vir- 
den  V.  Allan,  107  111.  605.  No  such  question 
appears  from  this  record  to  be  involved  in 
this  case,  and  the  appeal  sbonld  have  been 
prosecuted  to  the  Appellate  Court  'Hie  rec- 
ord Will  therefore  be  transferred  to  the  Ap- 
pellate Court  for  tbe  First  District 

Appeal  transferred. 


(236  111.  U3) 

GOODRUM  et  al.  v.  MITCHELL  et  al. 
(Snpieme  Court  of  Illinois.    Oct  26,  190a) 

1.  Descent    ard    Distbibtjtion    (8    130*) — 
Clauis— LiEH  OPON  Land — Dt;BATioN. 

There  is  no  statute  of  limitations  providing 
when  a  claim  against  a  decedent's  estate  ceases 
to  be  a  lien  upon  his  land,  but  it  must  be  en- 
forced within  a  reasocable  time  after  bis  death, 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  <  486;  Dec.  Dig.  S 
130.*J 

2.  Descent    and    Distbibution    (8    130*)— 
Claims— LiBN  ttpon  Land— Homestead. 

That  decedent's  widow  occupied  part  of  hia 
land  as  a  homestead  would  not  excuse  delay  in 
enforcing  a  claim  against  the  land,  if  its  value 
exceeded  ft  .000,  or  if  decedent's  personalty  was 
ample  to  pay  bis  debts,  or  if  he  left  land  other 


than  the  homestead,  out  of  whieh  claims  not 
satisfied  from  the  personalty  could  be  made. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  i  130.*] 

3.  Descent  and  Distbibution  (J  130*)— 
Claims— Liens  Aoainst  Land— Bnfobce- 
MENT— Laches. 

Defendants  were  barred  by  laches  from 
charging  their  deceased  parents'  land  with  tbe 
amount  of  claims  against  the  father's  estate  paid 
by  them,  where  he  died  32  years  previously, 
leaving  other  property  out  of  which  the  claims 
could  nave  been  satisfied,  but  defendants  took 
no  steps  to  enforce  such  claims. 

[EM.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  i  486;  Dec.  Dig.  f 
130.*] 

Appeal  from  Appellate  Court  Third  Dis- 
trict on  Appeal  from  Circuit  Court  De  Witt 
County  ;   W.  G.  Cochran,  Judge. 

Partition  suit  by  Aleta  Uoodrum  and  oth- 
ers against  James  H.  Mitchell  and  another. 
From  a  Judgment  of  the  Appellate  Court  for 
the  Third  District  affirming  a  decree  of  the 
circuit  court  for  plaintiffs,  defendants  ap- 
peal.   AfiBrmed. 

This  was  a  bill  in  chancery,  filed  la  the 
circuit  court  of  De  Witt  county  by  the  ap- 
pellees, against  the  appellants,  for  the  parti-i 
tlon  of  certain  real  estate  situated  In  the 
city  of  Clinton,  In  said  county.  It  appeai-s 
from  the  pleadings  and  proofs  that  John  P. 
Mitchell  died  intestate  in  said  county  in  the 
year  1874,  seised  in  fee  simple  of  the  south 
half  of  the  north  half  of  outblock  16,  In  the 
original  town  (now  city)  of  Clinton,  In  the 
county  of  De  Witt  and  state  of  Illinois ;  that 
he  left  him  surviving  his  widow,  Elizabeth 
Mitchell,  and  James  H.  MitcheU,  LiUian 
Stock,  and  William  G.  Mitchell,  his  children 
and  sole  heirs  at  laVir;  that  William  G.  Mit- 
chell departed  this  life  intestate  In  the  year 
1001,  leaving  him  surviving  his  widow,  Sarah 
B.  Mitchell, -and  Aleta  Goodrum,  his  daugh- 
ter and  sole  heir  at  law;  that  Bllzabetta ' 
Mitchell,  the  widow  of  John  P.  Mitchell,  de- 
ceased, and  Sarah  E.  Mitchell,  the  widow  of 
William  O.  Mitchell,  deceased,  are  both  dead, 
and  that  said  James  H.  Mitchell,  Lillian 
Stock,  and  Aleta  Goodrum  are  each  seised 
in  fee  of  the  undivided  one- third  part  of 
said  premises ;  that  John  P;  Mitchell  was  in- 
debted, at  the  time  of  his  death,  in  excess 
of  the  amount  of  his  personal  estate;  that 
claims  for  a  considerable  amount  were  al- 
lowed against  his  estate;  that  the  only  real 
estate,  tbe  legal  title  of  which  was  tn  said 
John  P.  Mitchell  at  the  time  of  his  death, 
was  the  premises  sought  to  be  partitioned, 
which  premises  were  occupied  by  him  as  a 
homestead,  and  that  bis  widow  continued  to 
occupy  the  same  as  her  homestead  until  the 
time  of  her  death,  in  the  year  1903;  that 
said  real  estate  was  of  tbe  value  of  about 
$1,500;  that  to  save  any  portion  of  said 
homestead  from  forced  sale  to  pay  debts  of 
said  John  P.  Mitchell,  deceased,  said  James 
H.  Mitchell  and  LIlMan  Stock  paid  the  claims 
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against  the  estate  of  John  P.  Mitchell,  de- 
ceased, not  aatlsfled  out  of  the  personal  es- 
tate, with  their  own  funds,  and  said  claims, 
which  had  been  allowed  by  the  county  court, 
were  assigned  to  them ;  that  said  claims  re- 
mained unpaid  at  the  time  the  bill  for  the 
partition  of  said  premises  was  filed,  and  they 
sought,  by  their  answer,  to  have  said  claims 
established  as  a  Hen  against  said  premises. 
It  further  appeared  that  some  years  before 
his  death  John  P.  Mitchell  cooreyed  to  John 
Warner  and  C.  H.  Moore  a  large  tract  of 
farming  land  situated  In  said  De  Witt  coun- 
ty; that  while  said  lands  were  conveyed  to 
Warner  and  Moore  by  absolute  deed,  they 
were  conveyed  to  Moore  and  Warner  In 
trust;  that  subsequent  to  the  death  of  John 
P.  Mitchell  his  widow  and  heirs  filed  a  bill 
against  Warner  and  Moore  to  enforce  the 
said  trust;  that  thereafter  a  compromise 
was  eftected  between  the  parties,  whereby 
Warner  and  Moore  conveyed  to  the  widow 
and  heirs  of  John  P.  Mitchell,  deceased,  240 
acres  of  said  lands,  of  the  value  of  from  |35 
to  $50  per  acre,  and  paid  $5,000  In  cash.  In 
compromise  of  said  litigation,  which  cash 
payment  was  retained  by  the  solicitorB  of 
the  widow  and  heln  as  their  compensation. 
The  master  held  that  the  claims  paid  by 
James  H.  Mitchell  and  Lillian  Stock,  which 
had  been  allowed  against  the  estate  of  John 
P.  Mitchell,  deceased,  and  assigned  to  them, 
should  be  established  as  a  lien  against  the 
property  owned  by  John  P.  Mitchell,  deceas- 
ed, situated  in  said  outblock  16.  The  cir- 
cuit court  Bustained  exceptions  to  the  mas- 
ter's report  in  that  regard,  and  held  that 
said  claims  were  stale  and  barred  by  the 
laches  of  James  H.  Mitchell  and  Lillian 
Stock,  and  decreed  that  said  real  estate  be 
divided  equally  among  James  H.  Mitchell, 
Lillian  Stock,  and  Aleta  Ooodrum,  as  the 
'heirs  at  law  of  John  P.  Mitchell,  deceased, 
tree  and  clear  of  all  Hens.  From  that  decree 
James  H.  Mitchell  and  Lillian  Stock  prose- 
cuted an  appeal  to  the  Appellate  Court  for 
the  Third  District,  where  the  decree  of  the 
circuit  court  was  affirmed,  and  a  further  ap- 
peal has  been  prosecuted  to  this  court,  and 
it  is  assigned  as  error  in  this  court  that  the 
Appellate  Court  erred  In  holding  that  the 
circuit  court  properly  declined  to  establish 
a  Hen  against  the  said  premises  in  favor  of 
the  appellants  for  the  respective  amounts  of 
the  claims  allowed  against  the  estate  of 
John  P.  Mitchell,  deceased,  which  had  been 
paid  by  them  and  assigned  to  them. 

Edward  J.  Sweeney,  John  Fuller,  and  L. 
O.  Williams,  for  appellants. 
Lemon  ft  Lemon,  for  appellees. 

HAND,  J.  (after  stating  the  facts  as  above). 
John  P.  Mitchell  died  in  the  year  1874,  and 
this  biU  was  filed  in  the  year  1906.  Tblrty- 
two  years  had  therefore  elapsed  between  the 
death  of  John  P.  Mitchell  and  the  time  of 
the  filing  of  this  bill.    It  Is  therefore  appar- 


ent that  unless  some  valid  reason  Is  shown 
why  payment  of  the  claims  of  James  U. 
Mitchell  and  LilUan  Stock  against  the  es- 
tate of  John  P.  Mitchell,  deceased,  had  not 
been  sooner  enforced,  said  claims  were  bar- 
red by  the  laches  of  the  claimants,  and  had 
ceased  to  be  a  lien  upon  the  real  estate  of 
which  said  John  P.  Mitchell  died  seised,  and 
the  payment  thereof  could  not  l^ally  be  en- 
forced in  this  proceeding.  Graham  v.  Brock, 
212  111.  579,  72  N.  £.  825,  103  Am.  St  Rep. 
248.  There  is  no  statute  of  UmitaUons  in 
force  in  this  state  which  provides  when  a 
claim  against  the  estate  of  a  deceased  per- 
son ceases  to  be  a  lien  upon  the  real  estate 
of  which  such  deceased  person  died  seised. 
It  is  held,  however,  such  claim  must  be  en- 
forced against  the  real  estate  of  the  decedent, 
if  at  all,  within  a  reasonable  time  after  his 
death,  and  by  analogy  the  time  has  been  es- 
tablished at  seven  years,  unless  some  vaUd 
reason  for  a  farther  extension  is  shown. 
In  this  case  the  delay  was  attempted  to  be 
excused  on  the  ground  that  the  premises, 
against  which  said  claims  are  now  sought 
to  be  enforced,  were  occupied  by  John  P. 
Mitchell  as  a  homestead  at  the  time  of  his 
death,  and  subsequent  to  his  death  were  so 
occupied  by  his  widow  until  her  death,  which 
occurred  in  the  year  1908.  The  fact  that 
premises,  which  do  not  exceed  in  value  $1,- 
000,  were  occupied  by  a  widow  as  a  home- 
stead subsequent  to  her  husband's  death  has 
been  held  to  be  a  valid  excuse  for  not  seek- 
ing to  enforce  payment  of  the  debts  of  the 
deceased  husband  against  said  premises  dar- 
ing the  life  of  the  widow  (Hanna  v.  Palmer, 
194  111.  41,  61  N.  B.  1051,  56  L.  R.  A  93). 
but  the  fact  that  the  widow  occupied  a  part 
of  her  deceased  husband's  estate  as  a  home- 
stead would  not  be  an  excuse  tor  a  delay  in 
enforcing  a  claim  against  the  real  estate  of 
her  deceased  husband.  If  the  same  exceeded 
in  value  |1,000,  or  If  the  personal  property 
of  the  deceased  was  ample  to  pay  his  debts, 
or  If  he  left  real  estate  other  than  the  home- 
stead, out  of  which  claims  not  satisfied  from 
the  personal  property  could  be  made.  In 
this  case  John  P.  MitcheU  died  having  a 
claim  to  real  estate,  the  title  of  which  was 
beld  by  Warner  and  Moore,  and  as  a  result 
of  litigation  between  his  widow  and  heirs 
and  Warner  and  Moore,  the  widow  and  heira 
recovered  said  real  estate,  which  far  exceed- 
ed in  value  the  amount  of  the  claims  now 
sought  to  be  enforced  against  the  property 
sought  to  be  partitioned.  We  think  it  clear 
when  the  widow  and  heirs  of  John  P.  Mit- 
chell, deceased,  recovered  the  legal  title  to 
said  lands,  if  not  before,  said  lands  were 
liable  for  the  payment  of  the  debts  of  John 
P.  Mitchell,  deceased,  and  as  the  appellants 
took  no  steps  to  enforce  the  claims  which 
they  had  paid,  individually,  against  their 
father's  estate,  against  said  lands,  and  treat- 
ed said  lands  as  the  individual  property  of 
the  widow  and  heirs  of  said  John  P.  Mitchell, 
deceased,    they    thereby    barred    themselves 
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from  claiming  a  lien  at  this  late  date  upon 
the  lands  of  the  deceased,  which  their  mother 
then  occupied  as  a  homestead.  Our  conclu- 
sion therefore  is  the  circuit  and  Appellate 
Courts  properly  held  that  the  payment  of 
said  claims  could  not  be  enforced  In  this 
proceeding  against  the  premises  sought  to  be 
partitioned. 

The  Judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


(236  III.  188) 

GIMJISPIE  et  al.    v.  PULTON  OIL  ft  GAS 
CO.  et  al. 

(Supreme  Goart'  of  Illinois.    Oct.  26,  1908.) 

1.  Landixibd  and   Tenant  (8  28*)— Leash— 
Fraud— BuBDEN  of  Proof. 

One  alleging  that  a  lease  was  procured  by 
fraud  has  the  burden  of  sustainini^  the  charge  by 
Ro  cogent  proof  as  to  leave  the  mind  well  satis- 
fied that  the  allegation  is  true. 

[£}d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  C«nt.  Dig.  §  82;  Dec.  Dig.  §  28.*] 

2.  Ganckllation   of   Instbumbnts   (8  47*) — 
Evidence— SuFFiciENcT. 

BSquity  will  not  set  aside  contracts  made  by 
parties  on  an  equal  footing,  where  the  proof  is 
such  that  to  grant  the  relief  is  as  liable  to  be 
wrong  as  right. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instmments,  Cent.  Dig.  |  102;  Dec.  Dig.  { 
47.»] 

3.  BviDKNCK  (J  589*)— Weight  of  Tebtoiont 

— INTEKEOT    OF    WITNESSES, 

On  the  issue  whether  lan  oil  and  gas  lease 
was  procured  by  the  fraud  of  the  lessee,  the  un- 
supported statement  of  the  lessor  in  answer  to  a 
leading  Question  of  his  counsel  is  entitled  to  no 
more  weight  than  the  statement  of  the  leasee 
who  has  assigned  the  lease,  whose  testimony  can- 
not be  rejected  as  that  he  is  an  interested  party 
without  invoking  a  rule  that  will  apply  with 
greater  force  to  the  lessor. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  24,  38;  Dec.  Dig.  {  589.*] 

4.  Evidence  (5  91*)— Pbesumptions— Burden 
OF  Pboof. 

The  general  presnmption  that  all  men  act 
honestly  must  be  overcome  by  the  party  alleging 
the  contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8  113 ;  Dec.  Dig.  8  91.*] 

5.  Mines  and  Minerals  (S  58*)— On.  Lease— 
Fbaud — Evidence— Sufficiency. 

Bvidence  held  not  to  show  that  an  oil  lease 
was  obtained  by   fraud. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  8  58.*] 

6.  CoHTBACTS    (8    94*)  —  Settino    Aside  — 
Grounds — Fbaud — Elements. 

A  misrepresentation  which  will  warrant  eq- 
uity in  setting  aside  a  contract  must  be  a  state- 
ment of  a  fact,  made  to  induce  the  other  party 
to  act,  the  statement  must  be  untrue,  the  party 
making  it  must  know  or  believe  it  to  be  untrue, 
the  person  to  whom  it  is  made  must  rely  on  its 
tratn,  and  it  must  be  material. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  88  420-427 ;  Dec.  Dig.  8  94.*] 

7.  Mines  and  Minerals  (8  58*)— Oil  Lease— 
Fbaud — Evidenob — Sufficienot. 

Where  there  was  no  proof  that  a  lessor  re- 
lied on  the  truth  of  a  false  statement  made  by 


the  lessee,  eqnity  could  not  cancel  the  lease  on 
the  ground  of  the  fraud  of  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Dec.  Dig.  8  58.*] 

8.  Mines  and  Minebals  (8  5S*)— Oil  Lease- 
Fraud. 

Where  an  oil  and  gas  lease  was  executed 
by  an  owner  with  the  object  of  having  his  land 
prospected  for  oil  and  gas,  a  false  statement 
of  the  lessee  made  to  induce  the  execution  of 
the  lease  that  he  was  a  producer  of  oil  was  not 
a  material  misrepresentation,  and  the  court 
could  not  cancel  the  lease  on  the  ground  of  fraud. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
Mmerals,  Dec.  Dig.  8  58.*] 

9.  Evidence  (8  432*)  —  Admishibilitt— Cow- 

SIDEBATION. 

E>iuity  will  not  receive  evidence  contradict- 
ing the  acknowledgment  of  the  receipt  of  the 
consideration  in  a  sealed  instrument  tor  the  pur- 
pose of  canceling  it,  though  in  actions  for  the 
consideration,  and  in  bills  for  specific  perform- 
ance and  the  like,  courts  will  inquire  into  the 
actual  consideration  and  whether  the  same  has 
been  paid. 

[Bid.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  88  1981-1989 ;  Dec.  Dig.  8  432.*] 

10.  MiNi»  AND  Minerals  (8  58*)- Leass;— 
Nonpayment  of  Considkbation  Rbcited— 
EJffect. 

Whree  the  real  consideration  for  the  ex- 
ecution of  an  oil  and  gas  lease  was  the  exploita- 
tion of  the  mineral  resources  of  the  farm  of  the 
lessor,  and  not  the  recited  consideration  of  $1, 
the  receipt  of  which  was  acknowledged,  the  non- 
payment of  $1  did  not  invalidate  the  lease. 

['Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  8  58.*] 

11.  Homestead  (S  114*)  —  Leases— Interests 
Acquired. 

A  lease  of  unlimited  duration  giving  the 
lessee  the  right  to  enter  on  land  occupied  as  a 
homestead  to  prospect  for  and  mine  oil  and  gas, 
and  erect  necessary  buildings  and  structures,  is 
a  conveyance  of  such  an  interest  in  the  home- 
stead as  is  void,  onless  the  lease  is  executed  and 
acknowledged  as  provided  by  Hurd's  Rev.  St. 
1905,  c.  52.  8  4,  defining  how  a  homestead  may 
be  conveyed. 

[EM.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  8  114.*] 

12.  Homestead  (8  213*)- Statutory  Riohts— 
Pleading. 

The.  rule  that,  where  a  statute  gives  a  new 
right  under  specified  conditions,  the  party  claim- 
ing the  right  must  bring  himself  within  the  stat- 
ute by  his  pleading,  applies  to  a  pleading  setting 
up  the  right  of  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  8  394;  Dec.  Dig.  8  213.*] 

13.  Homestead  (§  213*)  —  Existence— Plead- 
ing—Sufficiency. 

A  pleading  which  seeks  to  avoid  an  oil  and 
gas  lease  because  the  premises  were  the  home- 
stead of  the  lessor,  which  alleges  that  the  prem- 
ises are  contiguous  and  are  the  homestead  of 
the  lessor  and  family  ;  that  in  the  execution  of 
the  lease  the  lessor's  wife  did  not  join,  and  the 
lease  contains  no  waiver  of  the  estate  of  home- 
stead; and  that  the  premises  were  at  the  time 
of  the  execution  of  the  lease  occupied  by  the 
lessor  and  his  wife  as  a  homestead,  and  that  the 
premises  were  worth  less  than  $1,000 — does  not 
allege  facts  sufficient  to  show  that  the  entire 
premises  were  at  the  time  of  the  execution  of 
the  lease  the  homestead  of  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Dec.  Dig.  8  213.*] 
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••4.  HOMBBTKAD  (J  67*)  —  EX1STKKC»— BXTBDKH 

OF  Pboof. 

The  harden  of  proving  th«  existence  of  a 
homestead  is  on  the  one  relying  on  it. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  8  84 ;  Dec.  Dig.  i  57.*] 

Ift.   HOiaCSTKAD    (J    125*)  —  CONVETANCB— VA- 

LIDITT. 

A  conveyance  of  a  tract  of  land  worth  more 
than  $1,000  on  wtiich  a  homestead  exists  is  valid 
without  a  release  of  homestead  as  to  the  excess 
over  $1,000  in  value. 

[Wi.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  I  223 ;  Dec.  Dig.  |  125.*] 

16.  Homestead  (J  125*)  —  Conviyancb  —  Va- 

UDITy. . 

Where  the  evidence  did  not  show  that  land 
embraced  in  an  oil  and  gas  lease  and  constituting 
the  lessor's  homestead  was  worth  $1,000  or  less, 
the  lease  could  not  be  held  invalid  as  to  the  ex- 
cess because  the  homestead  was  not  properly  re- 
leased. 

[£}d.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |  22S;  Dec.  Dig.  (  12o.*] 

17.  Homestead  (i  !•)— Natxjbe  of  Estate^ 
"Fbeehold." 

A  homestead  estate  is  a  freehold. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent  Dig.  }  1;  Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2968-20C8.I 

18.  CouBTS  ({  219*)— Questions  ReviewabI4B 
— ^Waiveb. 

On  appeal  i-o  the  Appellate  Court  as  to 
qaestions  of  w'  b  it  has  no  jurisdiction  such 
questions  are  waived,  and  appellant  cannot  in- 
sist in  the  Supreme  Court  on  an  appeal  from  the 
Appellate  Court  that  such  questions  shall  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  }  210.*] 

10.   COXTBTS  (I  219*)— QlTESTIONS  REVIEWABUE 

— Waivkb. 

Where  appellee  submitted  the  case  in  the 
Appellate  Court  for  a  hearing  on  the  merits,  he 
waived,  for  the  purposes  of  an  appeal  to  the 
Supreme  Court  from  the  Appellate  Court,  a  de- 
fense involving  a  freehold  estate,  and  not  within 
the  Jurisdiction  of  the  Appellate  Court. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  8  So8;  Dec.  Dig.  |  219.*] 

20.  Miites  and  Minebaui  (J  79*)— Leases— 

CONSTBTTCTION. 

An  oil  and  gas  lease  for  five  years,  which 
required  the  lessee  to  drill  a  test  well  within  12 
months,  and  which  provided  that,  in  case  no  well 
was  completed  within  that  time,  he  thonld  pay 
*  rental  of  a  8i>ecified  sum  per  acre  "to  be  paid 
annually  counting  from  the  expiration  of  the 
said  twelve  months,"  did  not  require  tlie  lessee 
to  pay  any  rent  until  the  expiration  of  the  first 
year,  and  at  that  time,  if  no  test  well  was  com- 
pleted, the  rent  commenced  to  accrue,  and,  as 
the  lease  did  not  require  the  payment  of  the 
lent  in  advance,  the  lessee  had  all  of  the  second 
year  in  which  to  pay  rent 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mmerals,  Dec.  Dig.  }  79.*] 

21.  Tendeb  (8  16*)- Waiver. 

Where  a  lessor  in  an  oil  and  gas  lease, 
when  notified  that  the  money  called  for  as  rent 
had  been  left  for  him  at  a  bank,  refused  to  ac- 
cept it  on  the  ground  that  the  lease  was  void, 
and  he  indicated  his  purpose  not  to  receive  any 
rent  under  the  lease,  he  waived  any  duty  resting 
on  the  lessee  to  make  a  legal  tender  of  the  rent. 
[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  8  48;  Dec.  Dig.  i  16.*] 


22.  Cancellation  of  Instruments  (I  87*)— 
Leases — Tendeb  of  Rent. 

Where  a  lessor  in  an  oil  and  gas  lease  rv 
pndiated  the  lease  by  releasing  the  premises 
to  another,  and  admitting  the  latter  into  posses- 
sion before  the  expiration  of  the  year  in  which 
the  lessee  in  the  first  lease  had  the  right  to  pay 
rent,  and  the  lessee  before  the  expiration  of  the 
year  Sled  a  bill  to  set  aside  the  second  lease,  in 
which  he  tendered  performance  of  all  the  condi- 
tions to  be  performed  by  him,  and  in  which  h» 
averred  that  he  was  willing  to  perform  his  cove- 
nants, there  was  a  sufficient  tender  in  equity 
of  the  rent  called  for  in  the  lease. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  8  37.*] 

23.  Mines  and  Minebai.s  (§  77*)— Leases— 
Tendeb  of  Rent— Fobfkitube. 

A  lessee  in  an  oil  and  gas  lease  executed 
June  15th,  tor  five  years,  served  notice  on  Sep- 
tember 15tb  of  the  following  year  of  his  inten- 
tion to  carry  out  a  provision  in  the  lease  requir- 
ing him  to  make  a  test  well.  The  lease  provided 
that,  if  no  well  Was  completed  within  the  first 
year,  the  lessee  should  pay  a  rental  of  $100, 
which  he  tendered.  September  13th  no  work 
had  been  done  under  a  subsequent  lease  executed 
by  the  lessor  to  others.  On'  October  14th,  fol- 
lowing he  went  on  the  land  to  make  a  location 
for  drilling  a  well,  when  he  found  a  well  in 
irperation  which  had  been  drilled  after  his  notice 
was  served.  Held,  that  the  rights  of  the  first: 
lessee  were  not  forfeited. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  8  77.*] 

24.  Landlord  and  Tenant  (8  74*)— Leases— 
assionhentb. 

At  common  law,  and  under  Hurd's  Rev.  St 
1005,  c.  80,  8  32.  providing  that  when  the  lease 
is  assigned,  the  landlord  shall  have  the  right  to 
enforce  his  lien  against  the  assignee,  etc.,  leases 
are  assignable. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  221;  Dec.  Dig.  8  74.*] 

26.  Mines  and  Minerals  ({  81*)— Ejectment 
— RioHT  OF  Action— Assiqnsb  of  Oix.  and 
Gas  Lease. 

An  assignee  of  the  lessee  in  a  lease  of  oil 
and  gas  in  premises  described  with  the  right  to 
enter  thereon  to  mine  for  oil  and  gas  cannot 
maintain  ejectment  against  the  lessee  in  a  sub- 
sequent lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  8  81.*] 

28.  Minks   and   Minebalb   (|   81*)  —  Sui* 

AOAIN6T  Adverse  Lessee. 

Eqnity  has  jurisdiction  to  prevent  waste 
and  irreparable  injury  at  the  suit  of  an  assignee 
in  an  oil  and  gas  lease  against  a  subsequent  ad- 
verse lessee. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig,  8  81.*] 

Appeal  from  Appellate  Court,  Fourtb  Dis- 
trict, on  Appeal  from  Circuit  Court,  Craw- 
ford County;  B.  E.  Newlin,  Judge. 

Suit  by  E.  N.  Gillespie,  trustee,  and  others* 
against  the  Fulton  Oil  A  Gas  Company  and . 
others.  From  a  judgment  of  the  Appellate 
Court  affirming  a  decree  dismissing  the  bill 
for  want  of  equity,  plaintiffs  appeal.  Re- 
versed and  remanded. 

B.  N.  Gillespie,  trustee,  filed  a  bill  In  the 
circuit  court  of  Crawford  county  against  the 
Fulton  Oil  ft  Gas  Company,  S.  C.  Bowman, 
T.  N.  Rogers,  and  Walter  Hennlg,  praylns 
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for  an  Injunction,  an  accounting,  tbe  appoint- 
ment of  a  receiver,  aud  tbe  cancellation  of 
certain  oil  and  gas  leasea  executed  by  S.  C. 
Bowman  and  wife  to  Rogers  and  by  him 
assigned  to  Walter  Hennlg.  All  of  tbe  de- 
fendants below  answered  tbe  bill,  and,  repli- 
cations bavlng  been  filed,  tbe  cause  was  heard 
by  the  court  upon  tbe  bill,  answers,  replica- 
tions, and  proofs  submitted  In  open  court 
Tbe  circuit  court  found  tbe  Issues  for  tbe  de- 
fendants, and  dismissed  the  complainant's  bill 
for  want  of  equity.  This  Is  an  appeal  from 
a  Judgment  of  the  Appellate  Court  for  the 
Fourth  District  aflSrmlng  tbe  decree  of  the 
ckcnlt  court. 

In  bis  amended  bill,  upon  which  tbe  cause 
was  heard,  appellant  alleges  that  on  the 
17tb  day  of  May,  1906,  appellee  S.  a  Bow- 
man, then  being  the  owner  in  fee  of  tbe 
west  side  of  tbe  N.  W.  %  of  tbe  N.  E.  % 
and  tbe  N.  B.  ^  of  tbe  N.  W.  ^  of  section 
U,  township  8  N.,  of  range  14  W.,  executed 
a  lease  in  writing,  commonly  called  an  "oil 
and  gas  lease,"  to  T.  B.  Pierce  for  said  prem- 
ises, for  tbe  purpose  of  being  drilled  and 
operated  for  oU  and  gas,  for  a  term  of  fiye 
years  from  the  date  thereof,  and  as  much 
longer  as  gas  or  oil  should  be  found  in  pay- 
ing Quantities  on  said  premises,  and  that 
such  lease  was  duly  assigned  for  a  valuable 
consideration,  in  writing,  on  tbe  14tb  day  of 
October,  1905,  by  T.  B.  Pierce  to  appellant, 
Gillespie,  in  trust,  for  the  Joint  benefit  of 
himself  and  others,  and  that  said  lease,  to- 
gether with  tbe  assignment  thereof,  was 
duly  recorded  in  the  recorder's  office  of  Craw- 
ford county,  state  of  Illinois,  on  the  Ifith  day 
of  June,  1906.  The  bill  recites  the  several 
provisions  of  the  lease  according  to  their 
legal  effect,  and  makes  reference  to  a  copy 
of  the  lease,  which  la  i^ttacbed  to  the  bill 
and  is  as  follows: 

"In  consideration  of  the  sum  of  one  dollar, 
tbe  receipt  of  which  is  hereby  acknowledged, 
8.  C.  Bowman,  party  of  tbe  first  part,  hereby 
grant  and  lease  unto  T.  B.  <Plerce,  parties  of 
tbe  second  part,  all  the  oil  and  gas  In  and 
under  the  following  described  premises :  All 
that  lot  of  land  situated  in  the  township  of 
• in county,  state  of  Illinois,  de- 
scribed as  follows,  to-wlt:  West  side  of  N. 
W.  of  N.  E.  %  of  Sec.  11,  T.  8,  K.  14,  west; 
and  N.  B.  %  of  N.  W.  %  of  Sec.  11,  T.  8,  K. 
14,  west,  all  In  Crawford  county,  Illinois, 
containing  fifty  acres,  more  or  less,  together 
with  the  right  to  enter  thereon  at  all  times 
for  the  purpose  of  drilling  and  operating  for 
oil  and  gas,  and  to  erect  and  maintain  all 
boUdlngs  and  structures  and  lay  pipes  neces- 
sary for  the  production  and  transportation  of 
oil  and  gas.  To  have  and  to  hold  tbe  above 
described  premiises  for  five  years  from  tbe 
date  bereof,  and  as  much  longer  as  oil  or 
gas  is  found  in  paying  quantities  on  said 
premises,  on  the  following    conditions: 

"Second  parties  shall,  within  twelve  months 
trom  the  date  hereof,  drill  a  test  well  upon 


said  premises.  If  gas  is  found  In  sufficient 
quantities  to  transport,  second  parties  agree 
to  pay  first  parties  the  sum  of  $100  per  year 
for  the  gas  produced  from  each  well  from 
which  gas  is  transported,  payable  annually, 
when  a  market  is  found  for  the  gas,  and  first 
parties  to  have  gas,  free  of  cost,  to  beat  and 
light  one  dwelling  house,  to  be  transported 
at  first  party's  cost.  If  ofl  l^  found  in  p.iying 
quantities  the  first  party  shall  have  one- 
eighth  part  of  all  oil  produced  and  saved 
from  said  premises,  to  be  delivered  in  the 
pipe  line  with  which  second  parties  shall 
connect  their  wells.  The  party  of  the  first 
part  grants  the  further  privilege  to  the  party 
of  the  second  part  of  the  right  of  way  over 
and  across  said  premises  to  the  place  of  op- 
erating, together  with  the  exclusive  right  to 
lay  pipe  lines  to  convey  oil  and  gas,  the  right 
to  remove  any  machinery  and  fixtures  placed 
on  said  premises  by  them,  doing  the  least 
possible  damage  to  said  premises;  aud  the 
party  of  the  first  part  reserves  the  right  to 
use  and  enjoy  said  premises  for  the  purpose 
of  tillage  and  all  purposes  not  Inconsistent 
with  tbe  objects  and  purxrase  of  this  lease, 
except  such  part  as  may  be  necessary  for 
the  purpose  above  specified.  Tbe  second  par- 
ties to  lay  all  pipes  deep  enough  under  the 
ground  so  as  not  to  Interfere  with  the  cultiva- 
tion of  the  soil.  Second  party  hereby  agrees 
to  pay  any  damage  done  to  growing  crops  by 
the  laying  pipes  and  to  leave  the  tiling  in  as 
good  order  as  the  same  Is  found.  In  case  no 
well  is  completed  on  said  premises  within 
twelve  months  from  this  date,  the  parties  of 
the  second  part  shall  pay  the  party  of  the 
first  part  a  rental  of  twenty-flve  cents  per 
acre  per  year,  to  be  paid  annually,  counting 
from  tbe  expiration  of  said  twelve  months. 
It  Is  further  agreed  that  In  case  no  paying 
well  is  completed  on  said  premises  within 
five  years  from  the  date  hereof,  this  grant 
shall  be  null  and  void  without  further  agree- 
ment of  the  parties  hereto.  No  well  shall 
be  drilled  within  two  hundred  feet  of  any 
dwelling  bouse  without  a  wrlrtten  permit 
from  tbe  first  party.  Tbe  second  party  shall 
have  the  right  to  use  sufficient  gas  aud  water 
to  run  all  machinery  for  operating  said  wells 
and  the  right  to  remove  all  its  property  at 
any  time,  but  without  interference  with  first 
party's  water  supply.  Upon  the  abandon- 
ment by  second  i>arty  of  the  premises,  or 
upon  the  expiration  of  the  rights  and  priv- 
ileges of  the  second  parties  under  the  provi- 
sions hereof,  the  second  party  agrees  to  exe- 
cute full  release  to  party  of  first  part.  Tbe 
parties  of  second  part  hereby  agree  to  com- 
plete test  well  In county,  Illinois,  on 

or  before  the  190 — ,  or  forfeit  all 

rights  under  this  lease.  It  is  understood  be- 
tween the  parties  of  this  agreement  that  all 
conditions  between  the  parties  hereunto  shall 
extend  to  their  heirs,  executors,  administra- 
tors, BOCcesBors  and  assigns. 
"In  witness  whereof  the  parties  hereon- 
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to  hare  set  their  hands  and  seals  this  17th 

day  of  May,  1905. 

"S.  C.  Bowman.     [Seal.] 
"T.  B.  Pierce.        [Seal.]" 

"Witness :    T.  E.  Pierce." 

The  following  Is  a  copy  of  the  assignment 
of  the  lease  as  set  out  in  the  amended  bill: 
"This  agreement,  made  and  entered  into  this 
14tb  day  of  October,  1905,  by  and  between  T. 

B.  Pierce, ,  111.,  first  party,  and  E.  N. 

Gllleq>le,  of  Freeport,  Pa.,  of  the  second  party, 
wltnesseth :  That  the  said  party  of  the  first 
part,  for  and  In  consideration  of  the  sum  of 
one  dollar  and  other  consideration  to  him  In 
hand  paid  by  the  party  of  the  second  part, 
has  sold,  transferred  and  assigned  and  set 
over  all  bis  right,  title,  Interest  and  claim  cm 
the  within  lease.  In  witness  whereof  the 
party  of  the  first  part  has  set  his  hand  and 
seal  the  day  and  year  above  mentioned  or 
written.  T.  E.  Pierce."  A  certificate  of  ac- 
knowledgment of  a  notary  public  appears  on 
this  Instrument. 

After  averring  that  appellant  had  kept  and 
performed  all  of  the  covenants  in  said 
lease,  and  that  he  was  able  and  willing  to 
go  on  In  good  faith  with  the  prompt  perfor- 
mance of  all  of  the  covenants  in  said  lease 
to  be  by  him  performed,  the  bill  charges  that 
on  the  20th  of  August,  1906,  without  the 
consent  or  authority  of  appellant  or  any  one 
interested  with  him  in  said  lease,  and  In 
violation  of  appellant's  rights  under  his  lease, 
appellee  S.  C.  Bowman  pretended  to  lease 
said  premises  for  oil  and  gas  to  T.  N.  Rogers, 
which  said  lease  to  Rogers  was  duly  recorded 
in  the  recorder's  ofllce  of  Crawford  county 
on  August  31,  1906,  which  said  pretended 
lease  to  T.  N.  Rogers  the  bill  avers  was 
taken  with  notice  and  knowledge  of  the  prior 
lease  given  to  T.  E.  Pierce  and  by  him  assign- 
ed to  appellant  The  bill  alleges  that  on  De- 
cember 19,  1906,  after  the  filing  of  the  orig- 
inal bill  herein,  a  second  lease  Arom  said 
Bowman  to  said  T.  N.  Rogers  was  filed  for 
record;  that. said  second  lease  was  acknowl- 
edged September  8, 1906,  and  is  in  all  respects 
similar  to  the  first  lease,  except  In  the  first 
lease  there  was  an  agreement  that  Bow- 
man, the  lessor,  would  stand  between  the 
said  lessee  and  his  assigns  and  Pierce  and 
pay  all  costs  of  any  litigation  that  might  be 
Instituted  on  account  of  appellant's  lease; 
that  the  second  lease  made  to  appellee  Rogers 
omitted  this  indemnity  clause,  but  the  same 
agreement  was  made  by  a  separate  writing; 
that  the  first  lease  made  to  Rogers  was  by 
him  assigned  to  the  Fulton  Oil  &  Gas  Ck>m- 
pany,  and  the  second  lease  to  Rogers  was 
assigned  to  Walter  Hennlg.  The  amended 
bill  charges  that  the  said  Walter  Hennlg, 
either  on  his  own  account  or  on  behalf  of 
the  Fulton  Oil  &  Gas  Company,  conspired 
with  said  Bowman  to  Injure  and  defraud 
the  said  complainant  by  wrongfully  taking 
possession  of  the  premises,  and  boring  and 
completing  thereon  a  producing  oil  well  of 
great  value,  from  which  large  quantities  of 


oil  have  been  taken,  and  that  said  appellees 
are  about  to  drill  other  wells  on  the  prem- 
ises, and  have  done,-  and  are  doing,  irrepar- 
able damage  to  the  premises  and  to  the  es- 
tate of  appellant  and  his  associates  by  de- 
priving them  of  the  oil  and  gas  on  said  prem- 
ises, which  appellant  claims  he  Is  entitled 
to;  that  appellee  Bowman  refuses  to  per- 
mit the  appellant  and  his  associates  to  go 
upon  the  premises  and  to  operate  for  oil 
and  gas  under  said  lease.  The  bill  avers 
that  appellant  has  no  knowledge  as  to  the 
quantity  of  oil  that  has  been  taken  from  the 
premises  by  the  appellees,  but  avers  that  it 
will  amount  to  several  thousand  dollars. 
The  bills  prays  for  an  injunction,  for  an 
accounting,  for  a  receiver,  and  the  cancel- 
lation of  the  oil  leases,  and  the  record  and 
assignment  thereof  executed  by  appellee  Bow- 
man to  Rogers  (now  held  either  by  Hennlg 
or  the  Fulton  Oil  ft  Gas  Company)  as 
clouds  upon  the  title  of  appellant  and  his 
associates.  The  answers  of  the  appellees  de- 
ny the  execution  of  the  Pierce  lease,  and 
charge  that,  if  the  same  was  executed,  It 
was  illegal  and  void  for  the  following  rea- 
sons: (1)  That  Pierce  obtained  his  lease 
from  Bowman  through  fraud,  deceit,  and 
falsehood  in  the  manner  of  procuring  Bow- 
man's signature;  (2)  that  Bowman  never 
executed,  completed,  or  delivered  said  lease; 
(3)  that  the  premises  described  in  the  Pierce 
lease  were  the  homestead  of  BoVman  and  fam- 
ily and  the  homestead  rights  were  not  waiv- 
ed in  said  lease,  and  Bowman's  wife  did  not 
Join  In  the  execution  of  the  same;  (4)  that 
complainant  has  a  complete  and  adequate 
remedy  at  law;  (5)  that,  even  if  the  lease 
had  been  a  valid  lease  from  Bowman  to 
Pierce,  it  has  become  forfeited  and  beea 
allowed  to  lapse  by  non-performance  of  Its 
terms  by  the  lessee  and  his  assignees ;  (6) 
that  the  said  assignment  Is  insufficient  and 
invalid  and  conveyed  no  Interest  from  the 
said  Pierce  to  the  said  complainant,  because 
this  lease  conveyed  a  part  of  the  fee,  and 
therefore  could  not  be  conveyed  or  trans- 
ferred by  simple  assignment.  The  circuit 
court  sustained,  by  special  findings,  all  of 
the  foregoing  grounds  of  defense,  and  Its  de- 
cree has  been  affirmed  by  the  Appellate  Court 
for  the  Fourth  District  The  evidence  is 
stated  In  the  discussion  of  the  points  to 
which  it  relates,  and  a  further  reference  to 
the  answers  of  appellees,  somewhat  more  in 
detail,  is  made  in  the  opinion  which  follows 
this  statement. 

George  B.  Gillespie  and  A  M.  Fitzgerald 
(Charles  Glbbs  Carter,  Hamlin,  Gillespie  ft 
Fitzgerald,  and  Callahan,  Jones  ft  Lowe,  of 
counsel),  for  api)ellant8.  George  W.  Jones, 
for  appellees. 

VICKERS,  3.  (after  stating  the  facts  as 
above).  First  The  legality  of  appellant's 
lease  is  challenged  on  the  ground,  among 
others,  that  its  execution  was  procured 
through    fraud    and    false    representations. 
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The  evidence  shows  that  appellant's  lease 
was  executed  at  Bowman's  residence.  The 
only  persons  who  testify  to  the  occurrences 
at  the  time  the  lease  was  executed  are  Pierce 
and  Bowman.  Pierce  testifies  that  he  was 
down  In  Bowman's  neighborhood  looking  for 
leases,  and  that  Bowman's  father-in-law  sent 
him  over  to  see  Bowman.  Pierce's  business 
was  taking  leases  for  the  purpose  of  resell- 
ing them  for  a  profit.  He  was  not  in  the 
business  of  producing  oil.  Pierce  stayed  over 
night  at  the  Bowman  house,  and  the  lease 
in  question  was  executed  next  morning  at 
the  breakfast  table,  while  Mrs.  Bowman  was 
clearing  away  the  dishes.  Pierce  denies  hav- 
ing made  any  representation  or  statement 
to  Bowman  except  what  is  tn  the  lease.  He 
denies  that 'Bowman  said  anything  to  him 
about  the  payment  of  the  dollar  mentioned 
as  a  consideration  for  the  lease  at  that  time. 
Bowman  testifies  that  he  signed  the  lease  at 
the  time  and  place  mentioned  by  Pierce.  He 
testifies,  also,  that  no  part  of  the  considera- 
tion was  paid  In  cash  at  that  time,  and  that 
he  demanded  the  dollar,  and  that  Pierce  re- 
fused to  pay  it  In  bis  original  account  of 
what  occurred  at  the  time  the  lease  was 
signed,  he  says  nothing  about  any  represen- 
tations that  Pierce  made  in  regard  to  bis 
business.  Further  on  In  his  testimony.  In 
response  to  a  question  by  his  counsel  drawing 
his  attention  to  what  Pierce  said  about  his 
business  and  whether  or  not  he  was  in  the 
business  of  oil  development.  Bowman  testi- 
fied that  "Pierce  represented  himself  as  an 
oil  producer,  and  said  that  they  were  opera- 
ting In  Clark  county,  about  three  or  four 
miles  from  Martinsville.  Be  told  the  place 
and  told  the  farm,  but  I  disremember  the 
man's  name."  This  is  the  only  evidence  In 
the  record  which  has  any  tendency  to  sus- 
tain the  allegation  of  fraud  and  misrepre- 
sentation. The  burden  of  proof  upon  this 
issue  was  upon  appellees.  The  allegation 
that  the  execution  of  the  lease  was  procur- 
ed by  fraud  having  been  made  by  appellees 
In  thdr  answers,  it  devolved  upon  them  to 
sustain  that  charge  by  proof  so  clear  and 
cogent  as  to  leave  the  mind  well  satisfied 
that  the  allegation  is  true.  Shlnn  v.  Shinn, 
01  IlL  477;  English  v.  Llndley,  IM  111.  181, 
62N.  E.S22. 

While  the  Jurisdiction  of  courts  of  equity 
to  restore  parties  to  rights  of  which  they 
have  been  deprived  through  fraud  is  one 
of  the  most  salutary  which  these  courts 
exercise,  still  this  Jurisdiction  Is  not  to  be 
called  forth  and  solemn  contracts  made  by 
parties  upon  an  equal  footing  set  aside  where 
the  state  of  the  proof  is  such  that  to  grant 
the  relief  is  as  liable  to  be  wrong  as  right 
If  snch  were  the  practice,  It  might  often 
happen  that  the  remedy  provided  would  be 
more  oppressive  than  the  evil  sought  to  be 
cured.  In  the  case  at  bar  we  see  no  reason 
why  the  unsupported  statement  of  Bowman, 
made  in  answer  to  a  leading  and  suggestive 
question  of  his  counsel,  should  be  entitled 


to  more  weight  than  the  statement  of  Pierce, 
the  other  party  to  the  transaction.  Pierce 
had  assigned  the  lease,  and,  so  far  as  ap- 
pears, he  has  no  interest  now  In  the  result 
of  this  litigation.  His  testimony  cannot  be 
rejected  on  the  theory  that  he  is  an  interest- 
ed party,  without  invoking  a  rule  that  would 
apply  with  much  greater  force  to  Bowman. 
The  general  presumption  that  all  men  act 
honestly  and  fairly  must  be  overcome  by  the 
party  who  alleges  the  contrary.  Bowman's 
evidence  on  this  question  is  materially  im- 
paired by  the  following  circumstance:  No 
well  having  been  sunk  on  the  Bowman  farm 
within  one  year,  appellant  deposited  $12.50 
in  a  bank  nearest  to  Bowman's  residence,  and 
with  which  be  had  transacted  some  business, 
to  pay  one  year's  rent  at  25  cents  v^i  acre, 
in  accordance  with  the  requirements  of  the 
lease.  The  bank  at  Annapolis  with  which 
the  money  had  been  left  immediately  noti- 
fied Bowman  that  the  money  had  been  left 
for  him,  and  in  reply  to  this  notice  Bowman 
wrote  the  bank  under  date  of  May  27,  1006, 
saying  that  he  would  not  accept  the  money 
on  that  lease  because  the  lease  was  null  and 
void,  and  assigned  the  following  reasons: 
"First  it  is  not  signed  by  the  wife  of  S.  C. 
Bowman,  and  the  premises  therein  describ- 
ed being  a  homestead  renders  It  absolutely 
void  without  she  Joins  in  the  execution  there- 
of;  second,  no  well  was  commenced  or  com- 
pleted thereon,  as  stipulated  therein,  with- 
in twelve  months,  nor  no  rental  paid  there- 
on within  that  period  of  time."  The  apt 
language  employed  In  stating  the  reasons 
why  the  lease  was  void  Is  proof  that  Bow- 
man either  possessed  more  legal  knowledge 
than  the  ordinary  layman,  or  he  had  pro- 
cured legal  advice  before  writing  this  letter. 
Whatever  may  be  the  fact  in  this  regard, 
it  is  a  matter  of  surprise  that  In  stating  the 
grounds  with  such  particularity  and  legal 
precision  which  be  relied  on  as  rendering 
the  lease  void  he  entirely  omits  any  refer- 
ence to  fraud  and  misrepresentation.  His 
unexplained  failure  to  mention  fraud  and 
misrepresentation  in  this  letter  tends  to  dis- 
credit his  testimony  on  that  snbject  given 
at  the  trial.  In  our  opinion  the  evidence  in 
this  record  is  wholly  insufficient  to  sustain 
the  charge  of  fraud  by  that  degree  of  proof 
required  to  establish  such  charge.  There  is, 
however,  another  reason  why  this  defense 
cannot  prevail.  A  misrepresentation  which 
will  warrant  a  court  of  equity  in  setting 
aside  a  contract  must  contain  the  following 
elements:  First  its  form  must  be  a  state- 
ment of  fact;  second,  it  must  be  made  for 
the  purpose  of  inducing  the  other  party  to 
act;  third,  it  must  be  untrue;  fourth,  the 
party  making  the  statement  must  know  or 
believe  it  to  be  untrue;  fifth,  the  person  to 
whom  it  is  made  must  believe  tn  and  rely 
upon  the  truth  of  the  statement;  sixth,  the 
statement  must  be  material.  Pomeroy's  Eq. 
§  876;  Prentice  v.  Crane,  284  111.  302,  84 
M.   E.   916.    When   carefully   analyzed,   the 
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statement  attributed  to  Pierce  by  Bowman 
will  be  found  wanting  In  at  least  two  ot 
the  essential  elements  of  a  misrepresentation 
against  whlcb  a  court  of  equity  will  grant 
relief:  (a)  There  Is  no  proof  whatever  that 
Bowman  belleTCd  In  and  relied  upon  the 
truth  of  the  statement.  We  have  read  Bow- 
man's evidence  In  the  abstract,  In  appellees' 
additional  abstract,  and  In  the  record,  and 
there  Is  no  statement  In  It  anywhere  to  the 
cITect  that  he  believed  or  relied  upon  the 
statement  attributed  by  him  In  his  testimony 
to  Pierce,  to  the  efCect  that  Pierce  was  an 
oil  operator  or  producer  and  that  he  was 
then  engaged  In  operating  In  Clark  county, 
(b)  The  statement  Is  also  wanting  In  the  es- 
sential element  of  materiality.  The  lease 
In  question  was  not  a  contract  for  personal 
service  to  be  rendered  by  Pierce  to  Bowman. 
It  was  a  contract  the  execution  of  which 
would  necessarily  require  the  co-operation  of 
several  persons.  Bowman's  object  no  doubt 
was  to  have  his  land  prospected  for  oil  and 
gas.  Whether  this  was  done  by  Pierce  per- 
sonally, or  by  others  whom  he  might  employ 
or  to  whom  he  might  assign  the  lease,  could 
not  make  the  slightest  difference  to  the  land- 
owner. In  this  connection,  it  Is  also  to  be 
noted  that  Bowman  does  not  testify  that 
Pierce  made  any  promise  or  representation  to 
the  effect  that  he  would  personally  develop  the 
Bowman  land;  the  only  statement  being  that 
he  was  a  producer  of  oil  and  engaged  in  that 
business.  Evmi  If  the  statement  was  proven  to 
have  been  made  in  that  clear  and  convincing 
manner  required  by  the  law,  and  If  the  proof 
showed  that  Bowman  believed  In  and  relied 
upon  such  statement,  It  Is  clearly  a  matter 
outside  the  real  consideration  of  the  contract, 
and  is  not,  for  that  reason,  such  a  misrep- 
resentation as  will  avoid  the  contract 

In  connection  with  the  charge  of  fraud 
set  up  in  the  answer,  appellees  point  out  the 
fact  that  the  money  consideration  mentioned 
In  the  lease  was  not  paid.  This  is  admitted 
by  Pierce,  but  he  denies  that  Bowman  made 
any  request  for  payment  Until  a  subsequent 
Interview,  some,  time  after  the  lease  was 
executed.  Courts  of  equity  will  not  receive 
evidence  contradicting  the  acknowledgment 
of  the  receipt  of  the  consideration  in  a  seal- 
ed Instrument  for  the  purpose  of  invalidating 
the  writing.  In  actions  brought  to  recover 
the  consideration,  and  In  bills  for  specific  per- 
formance  and  the  like,  courts  will  inquire 
Into  the  actual  consideration  and  whether 
the  same  has  been  paid,  notwithstanding  the 
recital  in  the  Instrument  acknowledging  the 
receipt  of  a  named  consideration;  but  it  is 
not  proper  to  show  that  the  consideration 
was  not  paid  to  defeat  the  operation  of  the 
instrument  Warrelle  on  Abstracts,  p.  216; 
Stannard  v.  Aurora,  Elgin  &  Chicago  Rail- 
way Co.,  220  ni.  4^,  77  N.  E.  254;  Poe  v. 
Ulrey,  233  111.  56,  84  N.  B.  46.  In  the  Ulrey 
Case,  above  cited,  which  was  a  bill  in  chan- 
cery to  cancel  an  oil  lease  substantially 
like  the  one  involved  in  the  case  at  bar,  this 


court,  on  page  63,  said:  "But,  while  the  re- 
cital of  ttie  payment  of  the  consideration  in 
an  Instrument  may  be  contradicted  for  such 
purposes,  an  acknowledgment  of  such  pay- 
ment cannot  be  contradicted  by  parol'  for 
the  purpose  of  Invalidating  the  Instrument 
or  impairing  Its,  legal  effect  as  a  conveyance. 
Stannard  v.  Aurora,  Elgin  &  Chicago  Rail- 
way Co.,  220  111.  469,  77  N.  E.  254.  The  In- 
terest of  the  appellee  Ulrey  under  the  lease 
had  been  assigned  to  the  appellee  the  Illinois 
Oil  &  Gas  Company,  with  the  exception  of 
ohe-slxteenth,  and  the  purpose  of  the  allega- 
tion In  the  bill  and  evidence  that  the  $1  was 
not,  In  fact  paid,  was  to  Invalidate  the  lease, 
which  could  not  be  done."  It  is  Inconceiv- 
able that  the  money  consideration  mentioned 
in  this  lease  was  the  real  considleratlon  up- 
on which  It  rested.  Undoubtedly  the  real 
consideration  was  the  exploitation  of  the 
mineral  resources  of  Bowman's  farm.  If 
the  dollar  was  not  paid.  Pierce  owes  Bow- 
man that  sum  and  he  has  a  legal  remedy 
for  the  same,  but  the  nonpayment  of  It  af- 
fords DO  reason  for  annulling  the  contract 

Second.  Appellees  insist  that  appellant's 
lease  Is  void  because  the  demised  premises 
were  at  the  time  the  lease  was  executed  the 
homestead  ot  the  lessor,  and  that  there  Is 
no-  waiver  or  release  of  the  homestead  in 
accordance  with  the  statute,  and  the  lease 
Is  not  signed  and  acknowledged  by  the  wife 
of  the  lessor.  Upon  this  question  the  an- 
swer of  S.  C.  Bowman  to  the  amended  bill 
contains  the  following  averment:  "The  said 
S.  C.  Bowman,  further  answering,  states  that 
all  of  said  premises  are  contiguoua  and  are 
the  homestead  of  himself  and  family;  that 
in  the  pretended  execution  of  said  paper  to 
said  T.  E.  Pierce,  his  wife,  Mrs.  Carrie  Bow- 
man, did  not  Join  therein,  and  said  paper 
contained  no  release  or  waiver  of  the  estate 
of  homestead  then  owned  therein  by  this  de- 
fendant and  no  release,  waiver,  or  convey- 
ance thereof  was  Intended  to  be  made  there- 
of and  none  Is  contained  within  the  body 
thereof  or  in  the  pretended  acknowledgment 
thereof,  and  the  possession  thereof  was  nev- 
er abandoned  by  this  defendant  or  his  said 
family  pursuant  thereto."  The  answer  of 
Walter  Hennlg  makes  no  reference  to  the 
homestead  question.  The  amended  answer 
of  the  Fulton  Oil  &  Gas  Company  and  T.  N. 
Rogers  contains  the  following  averment  on 
the  subject  of  the  homestead:  "That  the 
premises  were  occupied  by  Bowman  and  bis 
wife  as  a  homestead  at  the  time  of  the  exe- 
cution of  the  Pierce  lease,  and  that  they 
were  worth  less  than  $1,000." 

The  law  Is  settled  in  this  state  by  the 
cases  of  Bruner  v.  Hicks,  280  IIL  636,  82  N. 
E.  S88,  120  Am.  St  R^.  832,  and  Poe  v. 
Ulrey,  supra,  that  a  lease  of  unlimited  dura- 
tion, giving  the  lessee  the  right  to  enter  upon 
land  occupied  as  a  homestead  for  the  pur- 
pose of  prospecting  for  oil  and  gas,  drilling, 
operating,  and  erecting  the  necessary  build- 
ings, pipe  lines,  and  other  structures.  Is  a 
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eimyey&xuM  of  such  an  interest  in  ttie  home- 
stead as  Is  void,  unless  such  lease  is  execut- 
ed and  acknowledged  in  the  manner  provided 
bj  section  4,  c.  52,  Hnrd's  Rev.  St  1905w 
In  nelthw  of  the  abovchcited  eases  was  the 
Question  presented  In  the  same  manner  that 
It  is  In  the  case  at  bar.  In  the  Bmner  Case 
an  Issue  was  made  up  and  tried  as  to  the 
▼alue  of  the  leased  premises  upon  which  a 
homestead  was  claimed,  and  a  finding  that 
the  premises  were  worth  less  than  $1,000  at 
the  time  the  lease  was  executed  was  approv- 
ed b7  this  court  In  the  later  case  of  Poe 
T.  nirey  the  homestead  question  was  held  to 
have  been  waived  by  taking  the  case  to  the 
Appellate  Court  and  not  raising.. the  ques- 
tion In  that  court  In  the  case  at.  bar  it  will 
be  seen,  by  reference  to  the  portions  of  the 
answers  above  set  out  that  the  defense  that 
the  premises  were  a  homestead  is  not  prop- 
erly, pleaded.  Whether  or  not  a  homestead 
exists  in  the  premises  involved,  so  as  to  ren- 
der the  lease  in  question  void,  is  a  legal  con- 
clusion to  be  drawn  from  a  consideration  of 
the  several  elements  which  enter  Into  the 
homestead,  cited  under  section  1  of  chapter 
G2  of  the  Revised  Sfatutea.  Hurd's  Rev.  St 
1905,  p.  1043.  The  statute  provide^:  "Every 
householder,  having  a  family,  shall  be  en- 
titled to  an  estate  of  homestead,  to  the  ex- 
tent in  value  of  $1,000,  in  the  farm  or  lot 
of  land  and  buildings  thereon,  owned  or 
rightly  possessed,  by  lease  or  otherwise,  and 
occupied  by  him  or  her  as  a  residence;  and 
such  homestead,  and  all  right  and  title  there- 
fai,  shall  be  exempt  from  attachment  judg- 
ment levy  or  execution,  sale  for  the  pay- 
ment of  bis  debts,  or  other  purposes,  and 
from  the  law's  of  conveyance,  descent  and 
devise,  except  as  hereinafter  provided."  It 
Is  a  familiar  and  well-established  rule  of 
pleading  that  when  a  statute  gives  a  new 
right  or  privilege  under  certain  circumstan- 
ces, conditions,  or  qualifications,  the  party 
claiming  such  right  must  bring  himself  with- 
in the  requirement  of  the  statute  by  his 
pleading.  He  must  show  that  he  comes  with- 
in the  circumstances  or  possesses  the  condi- 
tloBS  or  qualifications  named  by  the  statute 
as  requisite  to  the  right  or  privilege  claimed. 
This  principle  applies '  to  a  pleading  which 
sets  up  the  right  of  homestead.  Thompson 
on  Homesteads,  <  702;  Kltchell  v.  Burgwin, 
21  IlL  40;  Symonds  v.  Lappln,  82  111.  213. 
In  the  case  last  above  cited,  which  was  a 
bill  to  foreclose  a  mortgage,  to  which  the  de- 
fendants answered  setting  up  "that  the  said 
real  estate  in  said  bill  described  is  the  home- 
stead upon  which  defendant  and  his  family 
resMe,  that  In  and  by  said  mortgage  defendant 
does  not  waive  his  right  under  the  homestead 
law,  and  that  said  mortgage  debt  is  not  for 
purchase  money  of  said  real  estate,"  this 
court  said:  "To  avail  of  the  benefits  of  the 
homestead  law.  It  was  Incumbent  on  them 
to  allege  in  their  answer  such  facts  as  cer^ 
tainly  brought  them  within  the  protection 
•f  the  law.  We  cannot  Indulge  In  presump- 
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tlons  not  necessarily  arising  from  the  facte 
alleged  to  aid  them  in  this  regard."  The 
answer  was  held  not  to  properly  bring  the- 
homestead  question  before  the  court  and  a 
decree  granting  a  foreclosure  was  affirmed. 

There  are- no  averments  in  any  of  the  an- 
swers filed  in  this  cause  of  such  facts  as 
show  that  the  premises  In  question  were  the 
homestead  of  S.  C.  Bowman  at  the  time  tlte 
lease  in  question  was  executed. .  But  even 
if  there  were  proper  allegations  in  the  an- 
swers to  support  the  finding  of  the  court  be- 
low that  the  premises  fa  question  were  a 
homestead,  there  is  no  proof  in  the  record  to 
sustain  such  allegations.  There  is  no  finding 
in  this  case  nor  evidence  upon  which  such 
finding  could,  rest  that  the  premises  embrac- 
ed in  this  lease  were  worth  $1,000  or  less. 
The  Appellate  Court  recognised  that  there 
was  no  -proof  on  the  qnestion  of  the  value 
of  these  premises,  but  seems  to  have  been  of 
the  opinion  that  the  burden  of  proof  was  up- 
on appellant  to  prove  that  the  premises  were 
worth  more  than  $1,000  in  order  to  sustain 
I^  lease  as  to  the  excess.  In  this  the  learn- 
ed Appellate  Court  is  in  error.  The  burden 
of  proving  the  existence  of  a  homestead  ia 
upon  the  person  relying  upon  It  Kales  on 
Homestead  Exemption  Laws,  i  135,  and  cases 
there  cited.  The  law  Is  well  settled  In  this 
state  that  a  conveyance  of  a  tract  of  land 
worth  more  than  $1,000,.  upon  which  a  home- 
stead exists,  is  valid,  without  a  release  of 
homestead,  as  to  the  excess  over  $1,000  in 
value.  Watson  v.  Doyle,  130  ID.  415,  22  N. 
B.  613;  White  v.  Bates,  234  111  276,  84  N.  B. 
906.  So  far  as  the  evidence  in  this  case 
shows,  the  50  acres  of  land  embraced  wltb- 
In  this  lease  may  be  worth  a  large  amount 
In  excess  of  the  value  of.  the  homestead,  H 
so,  the  lease  cannot  be  held  invalid  as  to 
such  excess  beci^use  the  homestead  was  not 
properly  released. 

There  is,  however,  still  another  reason 
why  appellees  can  have  no  advantage  in 
this  court  on  this  hearing  of  the  defense 
that  the  premises  were  a  homestead.  The 
homestead  estate  is  a  freehold,  and,  if  that 
question  was  relied  on  as  a  defense  to  the  ac> 
tlon,  the  appeal  should  have  been  brought 
directly  to  this  court  Undoubtedly,  where 
a  party  appeals  a  case  to  the  Appellate  Court 
which  involves  questions  of  which  the  Appel- 
late Court  has  no  Jurisdiction,  be  thereby 
waives  such  question,  and  he  cannot  Insist 
In  this  court  on  an  appeal  from  the  Appel- 
late Court,  tliat  this  court  shall  consider  a 
question  which  the  Appellate  Court  had  no 
Jurisdiction  to  consider  or  decide.  When  this 
case  was  in  the  Appellate  Court  appellees 
might  have  api)lled  to  that  court  for  an  or- 
der transferring  the  case  to  this  court  on 
the  ground  that  a  freehold .  .was  involved. 
Having  failed  to  do  this  or  otherwise  ques- 
tion the  Jurisdiction  of  the  Appellate  Court 
and  having  submitted  the  cause  in  that  court 
for  a  hearing  on  its  merits,  they  must  fot 
the  purposes  of  this  appeal,  be  held  to  have 
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waived  tbeir  defense  of  homestead.    Poe  t. 
Ulrey,  supra. 

.  Third.  It  Is  Insisted  by  appellees  that,  even 
If  the  lease  was  otherwise  valid,  it  was  for- 
feited by  reason  of  the  nonperformance  of 
its  terms  by  the  lessee  and  his  assignees. 
Under  this  point,  it  Is  contended  that  ap- 
pellant was  required  to  put  down  a  well  on 
the  premises  within  12  months,  or,  failing 
In  that,  he  was  required  to  pay  26  cents  per 
acre  rental  on  the  land  before  the  first  year 
expired,  and  that  no  well  was  simk  and  no 
rent  paid  during  the  first  12  months  next 
after  the  lease  was  executed.  This  conten- 
tion Is  based  upon  an  erroneous  construction 
of  the  lease  itself.  The  lease  provides  that 
"the  second  parties  shall,  within  twelve 
months  from  the  date  hereof,  drill  a  test 
well  upon  said  premises."  By  another  clause 
in  said  lease  It  is  provided:  "In  case  no  well 
Is  completed  on  said  premises  within  twelve 
months  from  this  date,  the  parties  of  the 
second  part  shall  pay  the  party  of  the  first 
part  a  rental  of  twenty-five  cents  per  acre 
per  year,  to  be  paid  annually,  counting  from 
the  expiration  of  the  said  twelve  months." 
Taking  these  two  clauses  together,  and  In 
connection  with  the  clause  providing  that 
the  lease  was  for  five  years  from  the  date 
thereof,  it  is  clear  that  the  lessee  was  not 
required  to  pay  any  rent  until  the  expira- 
tion of  the  first  year.  At  that  time.  If  no 
test  well  was  completed,  the  rent  commenced 
to  accrue.  The  lease  does  not  require  the 
payment  of  the  rent  In  advance.  Appellant 
would  therefore  have  all  of  the  second  year 
In  which  to  pay  his  rental  of  25  cents  per 
acre.  The  evidence,  however,  shows  that  on 
the  16th  day  of  May,  1906,  which  was  one 
day  before  the  first  year  expired,  one  full 
year's  rent  was  paid  by  depositing  for  Bow- 
man's use  that  amount  to  his  credit  in  his 
bank.  If  It  be  said  that  this  was  not  a  pay- 
ment to  Bowman,  It  Is  a  sufficient  answer  to 
such  suggestion  that  Bowman,  when  notified 
that  the  money  had  been  left  for  him  at  the 
bank,  refused  to  accept  the  same,  basing  his 
refusal  upon  the  ground  that  the  lease  was 
void.  In  his  letter  to  the  bank  Bowman 
clearly  waived  any  duty  that  appellant  might 
have  been  under  to  make  a  legal  tender  to 
him  of  rent  by  indicating  his  purpose  not  to 
receive  any  rent  under  this  lease.  On  An- 
g^ust  20,  1906,  Bowman  repudiated  appel- 
lant's lease  by  releasing  the  premises  to  oth- 
ers, and  admitting  them  into  the  possession 
long  before  the  expiration  of  .the  year  in 
which  appellant  had  the  right  to  make  his 
first  payment  on  account  of  rentals.  Even 
if  there  had  been  no  payment  or  tender  of 
payment  by  appellant  prior  to  the  filing  of 
the  bill  In  this  case,  the  bill  was  filed  in 
December,  1906,  before  the  second  year  ex- 
pired, and  In  his  bill  appellant  tenders  per- 
formance of  all  the  conditions  and  covenants 
by  him  to  be  performed,  and  avers  that  he  is 
ready  and  willing  to  go  on  In  good  faith  and 


perform  all  of  his  covenants.  This  is  a  suffi- 
cient tender  In  equity.  Webster  v.  French, 
11  111.  254;  Board  of  Supervisors  v.  Henne- 
berry,  41  111.  179.  The  good  faith  of  appel- 
lant in  his  transactions  in  relation  to  this 
lease  Is  shown  by  the  fact  that-  he  served 
notice  of  his  Intention  to  carry  out  the  lease 
on  September  16th.  This  was  before  any 
work  had  been  done  under  the  Rogers  leases. 
On  October  14,  1906,  appellant  went  upon 
the  land  to  meet  a  contractor  to  make  a  loca- 
tion for  drilling  a  well.  On  this  occasion 
appellant  found  a  well  in  operation  which 
had  been  drilled  after  his  notice  was  served. 
Appellant  had  contracted  with  M.  J.  Grotty, 
a  contractor,  to  drill  a  well  on  the  farm  in 
question.  The  evidence  shows  that  appellees 
had  actual  notice  of  appellant's  lease  before 
any  work  was  done  or  money  expended  un- 
der the  Rogers  leases.  In  fact,  the  lessees 
who  drilled  the  well  recognized  the  existence 
of  appellant's  lease,  and  protected  them- 
selves against  it  by  an  Indemnifying  con- 
tract from  Bowman.  There  is  no  warrant  in 
the  evidence  in  this  case  for  holding  that  ap- 
pellant has  forfeited  any  of  his  rights  or 
that  he  has  been  guilty  of  any  conduct  which 
In  equity  would  estop  him  from  now  assert- 
ing them. 

There  is  nothing  in  the  contention  of  ap- 
pellees that  this  lease  was  not  assignable. 
Leases  are  assignable  both  by  the  common 
law  (Taylor  on  Landlord  and  Tenant,  {  426) 
and  under  our  statute  (Kurd's  Rev.  St.  1905, 
c.  80,  S  32). 

The  contention  that  appellant  has  a  com- 
plete remedy  at  law  is  untenable.  Eject- 
ment will  not  He.  Watford  Oil  &  Gas  Co.  v. 
Shipman,  233  111.  9,  84  N.  E.  53.  Equity  has 
Jurisdiction  to  prevent  waste  and  irrepar- 
able Injury  at  the  suit  of  an  assignee  of  an 
oil  and  gas  lease  against  an  adverse  lessee. 
Indianapolis  Natural  Gas  Co.  v.  Eibbey,  135 
Ind.  367,  35  N.  E.  392 ;  Allegheny  Oil  Co.  v. 
Snyder,  106  Fed.  764,  45  O.  C.  A.  604 ;  Logan 
Natural  Gas  &  Fuel  Co.  v.  Great  Southern 
Gas  &  Oil  Co.,  126  Fed.  623,  61  C.  C.  A  369 ; 
Allegheny  Oil  Co.  v.  Bradford  Oil  Co.,  21  Hun 
(N.  T.)  32.  Under  the  law  as  we  understand 
It  and  the  evidence  In  this  record,  the  de- 
cree cannot  be  sustained  on  the  ground  that 
the  execution  of  the  lease  was  procured 
through  fraud  and  misrepresentation,  for  the 
reasons  already  stated;  nor  because  the 
premises  were  the  homestead  of  the  lessor, 
since  there  Is  neither  pleading  nor  proof  of 
such  facts  as  are  necessary  to  bring  Bowman 
within  the  homestead  statute.  Appellees' 
contentions  that  the  lease  has  been  forfeited, 
that  the  same  Is  not  assignable,  and  that  the 
remedy,  if  any  exists  is  at  law,  are  all  want- 
ing either  in  proof  or  legal  support  and  are 
therefore  insufficient  to  support  the  decree 
dismissing  appellant's  bUl. 

It  follows  from  what  has  been  said  that 
the  Judgment  of  the  Appellate  Court  and  the 
decree  of  the  circuit  court  must  be  reversed 
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and  the  canse  renuinded  to  the  circuit  conrt, 
with  directions  to  enter  a  decree  In  accord- 
ance with  the  prayer  of  the  bill. 
Beversed  and  remanded,  with  directions. 

(236  ni.  20T) 

STULL  et  al.  t.  VBATGH  et  ai 
(Supreme  Court  of  DIlooiB.    Oct  26,  1908.) 

1.  Wii.i-8  (5  245*)— FoBEiQN  Wills— AuTHEis- 
ncATED  Copies— Statutes. 

Under  Statute  of  Wills  (Kurd's  Rev.  St 
1905,  c.  148)  S  9,  providing  that  all  wills,  proven 
according  to  the  laws  of  any  of  the  United 
States,  and  touching  estates  in  Illinois,  accom- 
panied with  a  certificate  that  the  will  was  prov- 
ed according  to  the  laws  of  the  state  in  which 
it  was  executed,  shall  be  recorded,  and  shall  be 
good  as  wills  made  and  executed  in  Illinois.  An 
authenticated  copy  of  a  will  proven  in  a  sister 
state,  after  record  in  Illinois,  is  good  and  avail- 
able as  a  will  made  and  executed  In  Illinois,  and 
cannot  be  collaterally  attacked. 

lEA.  Note.— For  other  cases,  see  Wills,  Dec. 
Wg.  !  245.*] 

2.  Wills    (|    436*)  —  Constbuction  —  What 
Laws  Govern- Apfucabilitt  of  Rules. 

a%e  rule  that  the  courts  of  Illinois  are  not 
bound  by  tbe  judgment  of  the  court  of  a  sister 
state  In  construing  wills,  where  the  construction 
relates  to  lands  in  Illinois,  is  inapplicable,  in  a 
enit  collaterally  attacking  the  probate  of  a  will 
in  the  courts  of  a  sister  state. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  950;  Dec  Dig.  f  436.*] 

&  Wnxfi  (S  434*)— Pbobate  iw  Courts  of 

Sister  States— Validity. 

A  certified  copy  of  a  will,  and  tbe  transcript 
ot  the  order  of  its  probate  in  a  sister  state, 
rajae  the  presumption  that  all  legal  formalities 
at  the  probate  were  complied  with,  and  is  con- 
clusive of  the  validity  of  the  foreign  probate,  as 
sjjainst  collateral  attack,  unless  the  transcript 
shows  on  its  face  that  the  will  was  not  properly 
admitted  to  probate. 

[£>].  Note.— For  other  cases,  see  Wills,  (3ent 
Dig.  13  910-944 ;  Dec.  Dig.  f  434.*] 

4.  Wills  (8  708*)— Fobkign  Will— Pbobatb 
-Recording— Effecw. 

A  devisee  cannot  assert  title  to  land  devis- 
ed to  him  nntil  the  will  has  been  admitted  to 
probate,  but  it  then  becomes  good  and  available 
m  law  to  support  his  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  1687-1689;  Dec.  Dig.  S  708.*] 

5.  Wills  (g  245*)— Rights  of  Devisee— Ad- 
mssioN  OP  Will  to  Probate- Effect. 

Under  Statute  of  Wills  (Kurd's  Rev.  St 
1906,  c.  148)  a  9,  10,  providing  that  all  wills, 
or  authenticated  copies  thereof,  proven  accord- 
ing to  the  laws  of  any  of  the  United  States,  and 
tondiing  estates  In  Illinois,  accompanied  with 
a  pnqper  certificate  of  probate  according  to  the 
laws  of  the  state  where  executed,  shall  be  record- 
ed, and  shall  be  good  as  wills  executed  in  Illi- 
nois, and  providing  that  all  original  wills,  or 
copies  thereof,  or  exemplifications  from  tbe  reo- 
oras,  in  pursuance  of  the  law  of  Congress  relat- 
ing to  records  in  foreign  states,  may  be  recorded, 
and  shall  be  good  as  wills  proved  in  Illinois, 
a  foreign  will  with  proof  of  probate  in  a  sister 
state,  when  recorded  in  Illinois,  is  as  good  and 
available  as  a  will  made  and  probated  in  Illinois, 
and  it  is  not  required  that  all  foreign  wills 
shall  be  probated  in  Illinois,  though  the  testa- 
tor owned  lands  therein. 

[E3d.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  f  245.*] 


6.  Wills  (S  434*)- Foreign  Wills— Probate 

— Effect. 

A  plea  in  a  suit  for  partition  among  heirs, 
which  alleges  that  the  decedent  owner  died  in 
Nebraska  leaving  a  will,  that  tbe  will  was  ad- 
mitted to  probate  by  the  county  court  of  Nebras- 
ka, a  copy  of  which  will,  together  with  a  cer- 
tificate of  probate,  duly  authenticated,  was  set 
out,  and  which  avers  that  complainants  were 
notified  of  tbe  application  for  the  probate,  and 
that  they  contested  it,  etc.,  sufficiently  shows 
the  validity  of  the  will  and  the  probate,  as 
against  collateral  attack,  though  there  is  no  di- 
rect averment  that  the  deceased  owner  resided 
in  Nebraska  at  the  time  of  his  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {§  910-945;  Dec.  Dig.  |  434.*] 

Appeal  from  Circuit  Court,  McHenry  (boun- 
ty;  A.  H.  Frost,  Judge. 

Suit  by  liOuia  Stull  and  others  against 
Mary  Veatcb  and  others  for  partition.  From 
a  decree  dismissing  tbe  bill,  complainants  ap- 
peal.   Affirmed. 

Sbnrtleff  &  Helzer  (Botaford,  Wayne  & 
Botsford,  of  counsel),  for  appellants.  D.  T. 
Smiley,  for  appellees. 


FARMER,  J.  Appellants  filed  ttaelr  blU 
In  the  circuit  court  of  McKenry  county  Sep- 
tember 18,  1901,  for  a  partition  of  certain 
lands  therein  described,  alleged  to  have  been 
owned  by  Lefler  Stull  at  the  time  of  bis  death. 
The  bill  alleged  that  Lefier  Stull  died  April 
7,  1896,  at  Auburn,  Neb.,  leaving  no  widow, 
but  leaving  surviving  blm  as  his  children 
and  only  heirs  at  law  the  complainants  and 
defendants,  and  that  by  the  death  of  their 
said  father  the  lands  described  In  tbe  bill, 
which  were  situated  In  McHenry  county.  111. 
descended  to  and  became  the  property  of  his 
said  children,  under  and  by  virtue  of  the 
statute  of  descent  of  the  state  of  Illinois. 
Tbe  bill  further  alleged  that  complainants 
were  Informed  an  attempt  was  being  made, 
in  some  of  the  courts  of  the  state  of  Nebras- 
ka, to  probate  a  pretended  will  of  said  Lefier 
Stull;  that  the  litigation  arising  therefrom 
was  not  concluded,  and  that  tbe  said  pre- 
tended will  was  not  the  result  of  tbe  Intelli- 
gent, Independent  and  voluntary  act  of  said 
Lefler  Stull,  deceased,  and  tn  no  way  affected 
tbe  interest  of  his  heirs  in  the  land  described 
In  the  bill;  that  no  will  or  pretended  will 
of  said  Lefler  Stall  bad  been  presented  fbr 
probate  in  McHenry  county,  or  In  any  other 
court  In  Illinois,  and  that  no  copy  thereof 
and  certificate  of  probate  had  been  filed  In 
McHenry  county,  and  that  there  was  no 
record  of  such  will  and  certificate  of  probate 
In  the  recorder's  office  of  McHenry  county, 
nor  in  any  county  of  the  state  of  Illinois. 
The  bill  prayed  for  a  partition  of  tbe  land 
therein  described  among  tbe  heirs  of  said 
Lefler  Stull,  deceased.  To  this  bill  John  S. 
Stull,  one  of  tbe  defendants.  Interposed  a 
plea  in  bar.  The  plea  alleged  that  Lefler 
Stull  died  at  Auburn,  Neb.,  April  7,  1896, 
leaving  a  last  will  and  testament;   that  said 


•For  other  casM  sm  ,same  topic  and  section  NUUBBR  In  Dec  &  Am.  Digs.  U07  to  daU,  *  Reportar  Indexes 


Digitized  by 


Google 


228 


86  NORTHEASTERN  REPORTER. 


(la 


will  was  duly  admitted  to  probate  bj  the 
county  court  of  Nemalia  county.  Neb.,  a 
copy  of  which  will,  together  with  the  certifi- 
cate of  probate  'thereof,  duly  authenticated, 
is  set  out  in  baec  verba  in  the  plea.  The  plea 
further  avers  that  complainants,  and  each 
of  them,  were  notified  of  the  application,  to 
the  county  court  of  Nemaha  county,  Neb., 
to  have  the  will  of  Lefier  Stull  admitted  to 
probate;  that  each  of  them,  In  the  contest 
that  followed  the  application  for  the  admis- 
sion of  the  will  to  probate,  gave  his  testimony 
in  said  cause,  and  that  they  should  now  be 
estopped  from  alleging  in  their  said  bill,  or 
in  mailing  any  attempt  to.  prove,  that  liefler 
Stull  died  intestate ;  that  a  copy  of  said  will 
and  its  accompanying  certificates  of  probate 
were  duly  filed  for  record  in  the  office  of  the 
derk  of  the  probate  court  of  McHenry  coun- 
ty, III.,  and  were  by  said  clerk  duly  recorded, 
in  a  book  kept  by  him  for  that  purpose,  as 
is  by  law  directed.  The  sufficiency  of  this 
plea  was  set  down  for  argument,  and  after 
hearing  the  argument,  the  court  held  It  to  be 
a  good  and  sufficient  plea,  and  entered  a  rule 
against  complainants  to  reply  to  it  Com- 
plainants declining  to  reply,  the  court  entered 
an  order  dismissing  the  bill  for  noncompli- 
ance with  the  rule,  and  complainants  have 
appealed  from  that  decree  to  this  court 

Appellants  contend  that  the  plea  was  de- 
fective in  form.  In  that  it  did  not  aver  Lefier 
Stull  was  a  resident  of  Nebraska  at  the  time 
ot  his  death,  and  did  not  contain  sufficient 
averments  to  show  that  the  probate  court  ot 
Nebraska  bad  Jurisdiction  to  admit  the  will 
to  probate.  They  also  contend  that  the  plea 
was  defective  in  substance.  Appellants'  posi- 
tion Is  that  a  will,  or  copy  of  a  will,  made 
and  probated. in  a  foreign  state,  when  prop- 
erly certified  and  recorded  in  this  state,  is 
good  and  available  only  as  notice  or  as  an 
instrumei^t  of  evidence;  that  a  foreign  will, 
to  be  eftectual  as  to  the  title  to  real  estate 
In  this  state,  must  be  probated  in  this  state. 
It  is  not  denied  by  appellants  that  the  will 
of  Lefier  Stull,  and  the  probate  thereof,  were 
duly  authenticated,  bat  the  controversy  la 
a^  to  the  eftect  that  should  be  given  to  it 

Section  2  of  the  cliapter  of  our  statutes 
on  wills  (Hurd's  Rev.  St  1905,  c.  148)  pro- 
vides the  manner  of  proving  wills  for  their 
admission  to  probate  In  this  state,  and  the 
last  clause  of  said  section  reads:  "Every  will, 
testament  or  codicil,  vrhea  thus  proven  to  the 
satisfaction  of  the  court,  shall,  together  with 
the  probate  thereof,  be  recorded  by  the  clerk 
of  said  court  In  a  book  to  be  provided  by 
him  for  that  purpose,  and  shall  be  good  and 
available  in  law  for  the  granting,  conveying 
and  assuring  the  lands,  tenements  and  here* 
ditaments,  annuities,  rents,  goods  and  chat- 
tels therein  and  thereby  devised,  granted  and 
bequeathed." 

Sections  9  and  10  read  as  follows: 

"Sec.  9.  All  wills,  testaments  and  codicils, 
or.  authenticated  copies  thereof,  proven  ac- 
cording, to  the  laws  of  any  of  the  TTnited 


States,  or  the  territories  thereof,  or  of  any 
country  out  of  the  limits  of  the  United 
States,  and  touching  or  concerning  estates 
within  this  state,  accompanied  with  a  certifi- 
cate of  the  proper  officer  or  officers  that 
said  will,  testament  codicil  or  copy  thereof 
was  duly  executed  and  proved,  agreeably  to 
the  laws  and  usages  of  that  state  or  country 
in  which  the  same  was  executed,  shall  be 
recorded  as  aforesaid,  and  shall  be  good  and 
available  in  law,  in  like  manner  as  wills 
made  and  executed  In  this  state. 

"Sec.  10.  All  wills,  -testaments  and  codicils, 
which  heretofore  have  been,  or  shall  hereaft- 
er be  made,  executed  and  published  out  ot 
this  state,  may  be  admitted  to  probate  In 
any  county  in  this  State  in  which  the  testa- 
tor may  have  been  seised  of  lands,  or  other 
real  estate,  at  the  time  of  his  death,  in  tlie 
same  manner,  and  upon  like  proof  as  If  the 
same  had  been  made,  executed  and  published 
in  this  state,  whether  such  will,  testament  or 
codicil,  has  first  been  probated  in  the  state, 
territory  or  country  in  which  it  was  made 
and  declared  or  not  And  all  original  wills, 
or  copies  thereof,  duly  certified  according  to 
law,  or  exemplifications  from  the  records  In 
pursuance  of  the  law  of  Congress  in  relation 
to  records  in  foreign  states,  may  be  recorded 
as  aforesaid,  and  shall  be  good  and  available 
in  law,  the  same  as  wills  proved  In  such 
county  court •' 

Section  9  relates  solely  to  the  recording 
of  authenticated  copies  of  wills,  proven  ae> 
cordtog  to  the  laws  of  a  foreign  state  or 
territory;  and  such  copies,  after  recording 
in  this  state,  are  made  good  and  available 
in  law.  In  like  manner  as  wills  made  and 
executed  In  this  state.  We  have  held  In  a 
number  of  cases,  among  them  Harrison  v.. 
Weatherby,  180  111.  418,  54  N.  E.  237,  Bliss 
V.  Seeley,  191  111.  461,  61  N.  B.  524,  and 
Catholic  University  v.  Boyd,  227  111.  281,  81 
N.  B.  363,  that  the  record  of  copies  of  wills 
thus  authenticated  Is  notice  to  subsequent 
purchasers  from  the  heirs  of  the  testator. 
In  Shepbard  v.  Carriel,  19  111.  313,  Oardner 
V.  Ladue,  47  HI.  211,  95  Am.  Dec.  487,  and 
Newman  v.  Wllletts,  52  111.  98,  It  was  held 
that  the  copy  of  a  will  executed  and  prolwitea 
in  another  state,  duly  authenticated  accord- 
ing to  the  act  of  Congress,  is  admissible  in 
evidence  in  the  courts  of  this  state,  and  en- 
titled to  be  recorded,  and  in  the  latter  case 
It  was  said  such  records  Import  verity.  It 
is  not  questioned  by  appellants  that  the  copy 
oit  the  will,  together  with  the  certificate  of 
Its  probate  in  Nebraska,  set  out  In  the  plea, 
authorized  Its  being  recorded  in  this  state, 
but  it  Is  contended  that  the  authenticated 
record  of  the  probate  in  the  state  of  Nebras- 
ka is  not  entitled  to  full  faith  and  credit  la 
this  state,  as  provided  by  section  1  of  article 
4  of  the  Constitution  of  the  United  States. 
It  is  true,  as  contended  by  appellants,  the 
courts  of  this  state  are  not  botmd  by  the 
judgments  of  the  courts  of  foreign  states  la 
cohstnilng  wills,  where  the  constmctlan  of 
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tbe  win  relates  to  lands  in  this  state.  "Where 
a  testator  by  a  single  will  devises  lands  ly- 
ing in  two  or  more  states,  tte  courts  of  snch 
states  wUl,  re^)ectively,  construe  it  as  to 
tlie  lands  situated  in  tbem,  respeetively,  in 
tlie  same  manner  as  if  they  bad  been  devised 
by  separate  wills."  McCartney  v.  Osbum, 
118  IlL  403,  9  N.  BJ.  210.  That  rule,  how- 
ever, Is  not  applicable  bare,  as  the  construo 
tlon  of  the  will  is  not  involved.  If  the  de> 
cision  of  tbis  case  depended  alone  up<» 
whether  the  judgment  of  the  Nebraska  court 
is  entiUed  to  fuU  faith  and  credit  in  this 
states  we  would  be  disposed  to  hold  that,  as 
here  presented,  it  is.  Whatever  might  be 
the  effect  of  a  direct  attack,  it  cannot  be  at- 
tacked collaterally,  as  is  attempted  in  this 
case. 

The  case  of  Clark  v.  Dn  Bois,  148  Cal. 
106,  82  Pac  700,  1  L.  B.  A.  (N.  S.)  990,  113 
Am.  St.  R^  107,  cited  by  appellants,  was 
an  application  for  the  admission  of  a  will 
to  prolwte  of  a  testator  who  resided  in  the 
state  of  California,  but  whose  will  Iiad  been 
probated  in  the  state  of  New  Hampshire. 
Tlte  application  was  accompanied  by  an  eX' 
empliflcation  of  the  will  and  its  probate  in 
the  state  of  New  Hampshire.  O^e  evidence 
showed  that  ttie  testator  redded  in  the  state 
of  Califomia  at  the  time  of  his  death,  and 
the  court  held  that  the  will  was  not  entitled 
to  probate  In  that  state,  upon  the  copies  of 
the  will  and  the  record  of  its  probate  in  New 
Hampstiire.  After  reviewing  certain  cases 
decided  in  the  same  court,  which  counsel  con- 
tended announced  a  different  role,  the  court 
said  (page  116  of  148  Cal.,  page  763  of  82 
Pac,  page  1001  of  1  L>.  R.  A.  (N.  S.)  [113 
Am.  St  Rep.  197]):  "This  case,  then,  must 
be  taken  to  decide,  and  to  decide  only,  that 
upon  collateral  attack  an  order,  admitting 
a  will  offered  as  a  foreign  will  to  probate. 
Is  not  void  for  error  either  in  the  proof  of 
authentication  or  in  proof  of  residence,  as  in 
Rogers  V.  King  (22  Cal.  72)  and  Irwin  v. 
Scrlber  (18  Gal.  600).  Question  may  be  rais- 
ed over  the  strict  logic  of  that  opinion,  but 
no  doubt  can  exist  as  to  the  strong  necessi- 
ty wliich  called  it  forth.  It  must  be  taken, 
therefore,  as  settled  in  this  state,  upon  the 
authority  of  the  cases  cited,  that  the  pro- 
bate of  such  wills  is  free  from  attack  npon 
these  questions  in  collateral  proceedings,  bat 
tliat,  upon  the  other  Iiand,  it  is  the  duty  of 
the  court  in  probate  to  do  as  the  court  here 
did — ^refuse  probate  to  a  will  offered  as  a 
foreign  will  if  the  court  shall  be  satisfied 
from  the  evidence  ttiat  the  testator  was,  in 
fact,  a  resident  of  this  state  at  the  time  of 
his  death."  'The  certified  copy  of  the  will 
and  the  transcript  of  the  order  of  protmte 
in  the  foreign  state  raise  a  presumption  that 
all  necessary  legal  formalities  at  snch  pro- 
bate were  complied  with,  and  such  evidence 
is  conclusive  of  the  validity  of  the  foreign 
probate,  and  is  not  subject  to  collateral  at- 
tsdt,   unless  such  transcript  shows  on  its 


face  tliat  the  will  was  not  properly  admitted 
to  probate,  in  which  case  it  is  held  that  the 
order  of  the  foreign  court  Is  not  conclu- 
sive."   Page  on  Wills,  §  357. 

We  are  further  of  opinion  that  appellants' 
position  is  contrary  to  the  proper  construc- 
tion of  the  meaning  and  intention  of  our 
statute.  We  do  not  think  section  9  was  in- 
tended to  have  given  it  the  limited  con- 
struction contended  for  by  aj^ellants.  Ck)pie8 
of  wills,  and  the  proof  tliereof,  exemplified 
in  accordance  with  the  provisions  of  that 
section,  are  made  "good  and  available  in  law, 
in  like  manner  as  wills  made  and  executed 
in  this  state."  A  devisee  cannot  assert  title 
to  land  devised  him  by  will  vatiX  the  will  has 
been  admitted  to  probate.  It  then  becomes 
good  and  available  in  law  to  support  the 
title  of  the  devisee.  Page  on  Wills,  !§  313, 
314;  Pratt  v.  Eargreavea,  76  Miss.  955,  2Q 
South.  658,  71  Am.  St.  Rep.  551.  Wills  prov- 
en and  admitted  to  probate  in  this  state  are 
good  and  available  for  the  vesting  of  title  in 
a  devisee;  and,  if  a  foreign  will,  with  proof 
of  its  probate,  when  recorded  in  any  coun- 
ty in  this  state  where  the  testator  had  lands, 
is  as  good  and  available  as  wills  made  in 
this  state  (which  means  made  and  probated 
in  this  state),  it  must  be  good  and  available 
to  vest  title.  Tills  view  is  further  strength- 
eaea  by  the  last  half  of  8ecti<Mi  10.  The  first 
half  of  said  section  relates  to  the  probating 
in  this  state  of  wills  executed  in  a  foreign 
state,  where  the  testator  owned  lands  in 
this  state.  No  reference  is  there  made  to 
probating  a  will  upon  an  authenticated  copy, 
or  to  the  recording  of  authenticated  copies. 
The  last  half  of  said  section  10  provides 
that  original  wills,  or  copies  thereof,  certi- 
fied according  to  law,  or  exemplificatious 
from  the  records  purstiant  to  the  law  of 
Congress  in  relation  to  the  record  of  foreign 
wills,  may  be  recorded,  and  shall  I)e  "good 
and  available  in  law,  the  same  as  wiUs  prov- 
ed in  such  cotmty  court."  This  provision  is 
not  limited  to  the  effect  to  be  given  foreign 
wills  proven  and  admitted  to  probate  in  this 
state,  but  to  foreign  wills  recorded  in  this 
state,  and  wills,  or  copies  thereof,  so  record- 
ed are  to  have  the  same  effect  as  wills  prov- 
en in  this  state.  It  is  not  required  that  all 
foreign  wills  shall  be  probated  In  this  state, 
if  the  testator  owned  land  in  this  state.  The 
evils  intended  to  be  avoided  by  this  legis- 
lation, must  be  manifest. 

We  are  of  opinion  that  the  plea,  while  not 
a  model  by  any  means,  is  good  In  substance. 
There  Is  no  direct  averment  la  the  plea  that 
Lefier  Stull  resided  in  the  state  of  Nebraska 
at  the  time  of  liis  death,  but,  under  authori- 
ties above  cited,  the  certified  transcript  of 
the  record  of  the  probate  court  in  that  state 
raises  a  presumption  of  the  validity  of  the 
will,  as  against  collateral  attack.  We  are 
of  the  opinion  the  plea  was  suflScIent  to  have 
required  appellants  to  have  relied  to  it  It 
they  desired  to  put  in  issue  any  question  of 
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fact,  and,  as  to  questions  of  law  present- 
ed by  It,  the  court  did  not  err  in  holding  it 
good. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

(28S  111.  210 

ST.  LOUIS  &  I.  B.  RY.  ▼.  GDSWELLB. 
(Supreme  Coart  of  Illinois.    Oct  26,  1908.) 

1.  Eminent  Douain  (J  141*)  —  Railboads— 
RioHT  OF  Wat— Compensation— Damages— 

BtEMENTS— iNSTBtlCTIONe. 

In  railroad  right  of  way  condemnation  pro- 
ceedings, evidence  as  to  damages  from  the  dis- 
charge of  cinders,  ashes,  and  smoke  on  the  prem- 
ises, and  the  danger  of  fiie  from  engines,  must 
be  confined  to  the  effect  on  the  market  value  of 
the  land  not  taken. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Cent.  Dig.  {  372;  Dec.  Dig.  S  141.*] 

2.  Eminent  Domain  (8  150*)  —  Railkoads — 
Right  of  Wat— Compensation— Excessive 
Damages. 

In  proceedings  by  a  railroad  to  condemn 
5.72  acres  for  a  right  of  way  across  a  farm  of 
98  acres,  witnesses  for  petitioner  placed  the  valne 
of  the  land  taken  at  from  $60  to  $75  per  acre, 
and  that  not  taken  from  nothing  to  $165,  while 
those  for  the  landowner  fixed  the  value  of  the 
land  taken  at  from  $125  to  $135  per  acre,  and 
the  damages  to  that  not  taken  from  $1,800  to 
$2,200.  The  land  was  improved  with  the  usual 
farm  buildings,  and  would  be  cut  into  three 
pieces,  permanently  damaging  the  rest  of  the 
farm.  Held,  that  a  verdict  fixing  the  value  of 
the  land  taken  at  $592,  and  damages  to  that  not 
taken  at  $1,362  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i  402;  Dec  Dig.  g  150.*] 

8.  Eminent  Domain  (J  262*)  —  Railboads — 
Right  of  Wat— Damages— Evidence. 

While  In  condemnation  proceedings  actual 
■ales  of  property  in  the  vicinity,  near  the  time, 
are  competent  evidence,  the  degree  of  similarity 
or  the  nearness  of  time  and  distance  are  matters 
within  the  discretion  of  the  trial  judge,  and  it 
was  not  reversible  error  to  ezclnde,  as  too  re- 
mote, evidence  as  to  sales  made  in  the  neighbor- 
hood from  three  to  six  years  before  the  filing 
of  the  petition. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  262.*] 
Scott,  J.,  dissenting. 

Appeal  from  Madison  County  Court;  J.  E. 
Hillskotter,  Judge. 

Condemnation  proceedings  by  the  St.  Louis 
&  Illinois  Belt  Railway  against  Frank  Gus- 
welle.  From  the  Judgment  the  railroad  ap- 
peals.   Affirmed. 

Forman  &  Wbitnel  and  Warnock,  William- 
son &  Burroughs,  for  appellant  Springer  & 
Buckley  and  O.  H.  Burton,  for  appellee. 

CARTER.  X  This  is  a  proceeding  in  the 
county  court  of  Madison  county,  brought  by 
appellant  to  condemn  a  right  of  way  across 
the  farm  of  98  acres  owned  by  appellee.  A 
cross-petition  was  filed,  claiming  damages  to 
the  land  not  taken.  The  strip  sought  to  be 
condemned  contained  5.72  acres.  The  Jury 
by  its  verdict  fixed  the  value  of  the  land  at 
$692,  or  $103.50  an  acre,  and  damages  to  the 


land  not  taken  at  $1,362,  or  $14.75  an  acre. 
The  main  line  sought  to  be  condemned  by  ap- 
pellant runs  across  the  farm  of  appellee  trom 
north  to  south,  leaving  alwut  20  acres  of  the 
farm,  mostly  timber,  on  the  west  side  of  the 
proposed  railroad.  In  addition  to  the  main 
line  appellant  seeks  to  condemn  a  right  of 
way  for  a  connection  between  its  main  line 
and  a  railroad  which  already  runs  In  a  north- 
easterly direction  across  the  farm.  This 
connection  with  the  main  line  runs  northeast 
to  the  other  railroad,  thus  cutting  off  from 
the  rest  of  the  farm,  l>y  the  three  lines  of 
railroad,  a  triangular  tract  containing  a 
little  less  than  3  acres.  By  stipulation  ap- 
pellant agreed  to  provide  crossings  for  stock 
under  the  main  track  and  the  switch  connec- 
tion, in  order  to  afford  access  between  the 
farm  buildings  on  the  east  side  of  the  trades 
and  said  triangular  piece,  and  also  the  land 
west  of  the  main  line.  The  land  on  this 
farm  is  rolling,  and  in  building  the  proposed 
line  of  railroad  there  are  deep  cuts  and  high 
fills  to  be  made.  The  Jury,  under  the  direc- 
tion of  the  court,  viewed  the  premises.  Wit- 
nesses fbr  appellant  placed  the  value  of  the 
land  taken  at  from  $60  to  $75  per  acre,  and 
that  not  taken  from  nothing  to  $166,  while 
those  for  appellee  fixed  the  value  of  the  land 
taken  at  from  $125  to  $135  per  acre,  and  the 
damages  to  that  not  taken  from  $1,800  to 
$2,200.  The  land  is  Improved  with  the  usual 
farm  buildings. 

The  contention  Is  made  that  the  court  erred 
in  Instructing  the  Jury,  In  that  instructions 
6  and  8  permitted  the  Jury  to  take  into  con- 
sideration the  discharge  of  cinders,  ashes 
and  smoke  upon  the  premises,  and  any  real 
danger  of  fire  from  the  engines,  as  elements 
of  damage.  Instruction  8  also  omitted  to 
state  that  such  damages,  if  any,  should  only 
be  allowed  to  the  extent  that  they  depre- 
ciated the  fair  cash  market  value  of  the  land 
not  taken.  Instruction  6,  as  well  as  other 
instructions  In  the  series,  set  forth  this 
requirement  Complaint  is  also  made  of  in- 
struction 10.  Tills  told  the  Jury  that  the  rail- 
road company  was  not  required  to  fence  its 
right  of  way  until  60  days  after  the  road  was 
opened  (this  being  under  a  stipulation),  and 
any  damage  to  the  property  of  defendant  on 
this  account  could  be  considered  by  the  Jury. 
The  instruction  did  not  limit  that  element 
of  damage  to  its  effect  upon  the  market  val- 
ue of  the  farm.  We  have  held  that  while 
the  elements  referred  to  may  be  taken  into 
consideration  by  the  Jury  in  determining  the 
damages,  such  elements  of  damage  must  be 
confined  to  their  effect  upon  the  market  value 
of  the  land  not  taken,  and  that  If  they  do  not 
affect  such  market  value,  they  cannot  be 
properly  considered  by  the  Jury.  Chicago  & 
Alton  Railway  Co.  y.  Staley,  221  111.  406,  77 
N.  E.  437;  Chicago  Southern  Railway  Co. 
V.  Nolln,  221  111.  867,  77  N.  E.  435.  There 
was  evidence  in  this  record  as  to  the  effect 


•For  oilier  cases  see  aame  topic  and  section  NUMBER  in  Dec.  ft  Am.  Digs.  1907  to  date,  *  Reiiorter  Indexes 
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of  smoke  and  cinders  on  the  property  Im- 
mediately adjoining  the  proposed  right  of 
way;  and,  aa  instruction  6  properly  limited 
the  effect  of  this  evidence  to  the  market 
valne,  there  was  no  error  in  giving  it  In- 
Etmctlons  8  and  10,  however,  did  not  so  limit 
the  damages,  and  they  are  therefore  in  this 
particniar  erroneous.  Instruction  8  In  this 
cause  appears  to  be  identical  In  wording  with 
the  instruction  that  was  criticised  by  this 
court  In  St  Louis  ft  lUlnois  Belt  Railway  v. 
Bamsback,  234  111.  844,  84  N.  EL  931.  WhUe 
we  there  stated  that  the  instruction  was 
wrong,  we  reversed  that  case  because  we 
were  of  the  opinion  that  the  damages  were 
exceaslTe,  and  that  the  tnetruction  might 
have  misled  the  Jury.  In  Chicago  &  Alton 
Railroad  Co.  v.  Scott  225  III.  352,  80  N.  B. 
404,  cited  and  relied  on  by  appellant,  it  was 
also  evident  that  the  verdict  was  excessive. 
The  Jury  In  this  case  viewed  the  premises, 
and  fixed  the  value  of  the  land  taken,  and  the 
damages  to  that  not  taken,  well  within  the 
range  of  the  testimony.  From  the  situation 
of  the  farm  and  the  manner  in  which  It  was 
cut  up — the  main  line  and  the  connecting 
switch  cutting  Into  three  tracts  what  was 
previously  only  one — ^we  do  not  consider  the 
verdict  excessive.  Manifestly,  from  the  situ- 
ation of  this  land.  If  the  main  line  and  switch 
of  this  railroad  cross  it  in  the  manner  pro- 
posed, the  remainder  of  the  farm  will  be 
materially  and  permanently  damaged.  While 
Instructions  8  and  10  were  erroneous  in  the 
particulars  suggested,  we  think  that  when 
all  of  the  Instructions  given  are  considered 
as  a  series,  the  failure  to  limit  those  elements 
of  damage  to  the  market  valne  of  the  land 
did  not  mislead  the  Jury.  Pardrldge  v.  Cut- 
ler, 168  111.  504,  48  N.  E.  125 ;  Xoluca,  Mar- 
quette &  Northern  Railway  Co.  ▼.  Haws, 
194  III.  92,  62  N.  E.  312.  Takhig  the  series 
of  Instructions  together,  the  Jury  were  fuUy 
and  fairly  Instructed  on  all  the  points.  We 
cannot  say  that  this  verdict  Is  the  result  of 
passion  or  prejudice. 

Appellant  also  urges  that  the  ruling  of  the 
court  in  refusing  to  admit  certain  evidence 
as  to  the  value  of  the  land  was  erroneous. 
When  the  defendant  rested  his  case,  appel- 
lant in  rebuttal,  offered  to  prove  the  price 
at  which  lands  had  sold  in  the  neighborhood 
some  three  years  before  the  filing  of  the  peti- 
tion herein,  and  also  ottered  testimony  as 
to  sales  six  years  before.  It  is  held  in  this 
state  that  "actual  sales  of  property  in  the 
vicinity  near  the  time  are  competent  evidence, 
as  far  as  they  go,"  to  establish  the  value 
of  the  land  taken.  Culbertson  &  Blair  Fro- 
vlsion  Co.  V.  City  of  Chicago,  111  III.  651; 
Ehnore  v.  Johnson,  143  III.  513,  32  N.  E.  413, 
21  L.  R.  A.  3G6,  36  Am.  St  Rep.  401;  Peoria 
Gaslight  &  Coke  Co.  v.  Peoria  Terminal 
Railway  Co.,  146  111.  372,  34  N.  E.  650,  21 
L.  R.  A.  373.  No  positive  rule  can  be  laid 
down  as  to  the  degree  of  similarity  or  the 


nearness  of  time  and  distance  required  to 
make  such  sales  competent  as  evidence. 
These  are  matters  that  must  rest  largely 
within  the  discretion  of  the  trial  Judge.  2 
Lewis  on  Eminent  Domain  (2d  Ed.)  i  443. 
In  Green  v.  City  of  Fall  River,  113  Mass.  262, 
a  sale  made  within  one  year  of  the  taking. 
In  the  town  of  Fall  River,  Mass.,  was  held 
properly  rejected  as  too  remote.  We  do  not 
think  the  trial  court  committed  reversible 
error  In  holding  that  the  testimony  In  ques- 
tion was  too  remote,  and  refusing  Its  admis- 
sion. 

The  Judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 

SCOTT,  J.  (dlssentlnid.  I  think  this  Judg- 
ment should  be  reversed,  upon  the  authority 
of  St  Louis  &  Illinois  Belt  By.  Co.  t.  Barns- 
back.  234  lit  844,  84  N.  E.  931. 


(23S  111.  at.) 

HENRY  V.  CLEVELAND,  a,  O.  ft  ST.  L. 

BY.  CO. 

(Supreme  Court  of  Illhiois.    Oct.  26,  1908.) 

1.  RAtLBOADS   (I  307*)— CBOSSINQ   ACOIDERT— 

Neoliqekce. 

Where  a  railroad  operated  a  passen^r  train 
over  a  city  grade  crossing,  at  the  time  intestate 
was  stmck  and  killed,  at  a  prohibited  rate  of 
speed,  and  also  failed  to  have  a  flagman  at  the 
crossing,  as  required  by  a  city  ordinance,  or  to 
give  statutory  signals,  it  was  negligent 

[Ed.   Note.— For   other  cases,  see   Railroad^ 
Cent  Dig.  H  972-977;  Dec.  Dig.  |  307.»J 

2.  Raiiaoads  (S  327*) — CaossiNO  Accident— 
Dkats  or  Tbaveleb  —  Contbibutoby  Neo- 
LioENCE— Look  and  Listen. 

The  omission  of  a  person  to  look  and  listen 
as  he  approaches  a  railroad  crossing  will  not  bar 
a  right,  of  recovery  in  case  of  collision  resulting 
in  injary,  it  the  circumstances  are  such  as  will 
excuse  the  person  injured  from  a  failure  so 
to  do. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  |!  1043-1056 ;  Dec.  Dig.  |  327.*] 

8.  RAII.B0ADS  ({  350*)— CBOSSINQ  Accident— 
Contbibutoby   Neguoence  —  Failube  to 
Look  and  Listen— Question  fob  Juby. 
In  an  action  for  death  of  a  traveler  in  a 

collision  at  a  railroad  crossing,  whether  decedent 

was  negligent  in  failing  to  look  and  listen  held 

for  the  jury. 
[Ed.   Note.— For  other   cases,  see   RailroadSL 

Cent  Dig.  18  1169-1176;  Dec.  Dig.  I  350.*] 

4.  Railboads  (S  330*)— Cbossinq  Accident— 
Rights  of  Tbaveleb. 

A  traveler  approaching  a  railroad  crossing 
may  assume  that  the  railroad  company  will  obey 
the  law  and  give  warning  of  the  approach  of 
trains  by  proper  signals  or  by  the  presence  of  a 
flagman. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |{  1071-1078;  Dec.  Dig.  S  330.*] 

5.  Tbial  (}  260*)—lNSTBUCTiONB— Refusal. 

Where  the  instmctions  given,  when  consid- 
ered as  a  series,  fully  and  fairly  stated  the  law, 
the  court  did  not  err  in  refusing  defendant'* 
request  to  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  a  651-650;  Dec.  Dig.  8  260.*] 
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Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Clrcnlt  Court,  Coles 
County ;  M.  W.  Thompson,  Judge. 

Action  by  Sarah  L.  Henry,  as  administra- 
trix of  the  estate  of  Thomas  N.  Henry,  de- 
ceased, against  the  develand,  Cincinnati, 
Chicago  &  St  Louis  Railway  Company.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Appel- 
late Court,  and  defendant  appeals.    Affirmed. 

George  B.  Gillespie  (L.  J.  Hackney,  Hamlin, 
Gillespie  &  Fitzgerald,  and  H.  A.  Neal,  of 
counsel),  for  appellant  C.  C.  Lee  and  13.  O. 
A  J.  W.  Gralg,  Jr„  for  appellee. 

HAND,  J.  This  was  an  action  on  the  case, 
commenced  by  the  appellee,  Sarah  L.  Henry, 
as  administratrix  of  the  estate  of  Thomas 
N.  Henry,  deceased,  against  a];^llant,  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company,  In  the  circuit  court  of 
Coles  county,  to  recover  damages  for  the 
death  of  her  intestate,  alleged  to  have  been 
caused  In  a  street  crossing  collision  at  Sixth 
street,  in  the  dty  of  Charleston,  through  the 
negligence  of  the  appellant  The  declara- 
tion contained  four  counts.  The  first  count 
charged  negligence  in  general  terms;  the 
second,  in  a  failure  to  ring  a  bell  or  sound 
a  whistle ;  the  third,  in  running  at  a  high 
and  prohibited  rate  of  speed ;  and  the  fourth, 
tn  a  failure  to  maintain  a  flagman  at  the 
street  crossing  where  the  accident  occurred. 
The  general  issue  was  filed,  and  a  trial  re- 
mlted  in  a  verdict  and  Judgment  In  favor  of 
appellee  for  the  sum  of  $1,999,  which  Judg- 
ment has  been  affirmed  by  the  Appellate 
Court  for  the  Third  District  and  a  further 
appeal  has  been  prosecuted  to  this  court 

The  evidence  fairly  tended  to  establish  the 
following  facts:  On  the  afternoon  of  June 
13,  1906,  Thomas  N.  Henry,  who  was  an  in- 
surance solicitor  and  was  of  the  age  of  60 
years,  was  driving  north  upon  Sixth  street. 
In  the  dty  of  Charleston,  in  a  buggy  drawn 
by  one  horse.  Sixth  street  runs  north  and 
South,  and  is  intersected  almost  at  right 
angles  by  the  appellant's  railroad  tracks. 
Upon  the  east  side  of  Sixth  street,  and  ad- 
joining appellant's  right  of  way,  is  situated 
a  building  104  feet  deep,  with  a  frontage  of 
84  feet  upon  Sixth  street.  Just  before  Hen- 
ry reached  appellant's  right  of  way,  a  two- 
horse  team  driven  by  William  Fleming  pass- 
ed him  and  drove  across  appellant's  tracks 
on  Sixth  street  Henry  apparently  neither 
looked. nor  listened  before  driving  upon  said 
right  of  way.  Just  as  he  reached  the  main 
track  he  discovered,  a  few  rods  away,  a 
passenger  train  approaching  from  the  east 
at  a  rate  of  speed  far  in  excess  of  the  speed 
limit  provided  by  the  city  ordinances  of  the 
city  of  Charleston.  He  then  attempted  to 
turn  his  horse  to  the  left  to  avoid  the  ap- 
proaching train,  but  was  unable  to  get  off 
the  track  with  the  horse  and  buggy  in  time 
to  avoid  the  train.    The  horse  was  ruined. 


the  buggy  was  wrecked,  and  Henry  was 
tlirown  out  upon  the  grbtt&d  or  adjoinlug  side 
tracks,  and  died  that  evening  from  the  effect 
of  injuries  which  he  received  at  the  time  of 
the  collision. 

It  is  not  denied  by  the  appellant  that  It 
was  running  its  train,  at  the  time  of  the  ac- 
cident at  a  prohibited  rate  of  q>eed,  or  that 
It  failed  to  have  a  flagman  at  the  Intersec- 
tion of  Its  right  of  way  with  Sixth  street, 
in  accordance  with  the  ordinance  of  the  city 
of  Charleston,  and  the  evidence  was  conflict- 
ing as  to  whether  the  statutory  signals  of 
ringing  a  bell  or  sounding  a  whistle  were  giv- 
en. It  cannot,  therefore,  be  denied  but  the 
appellant  was  guilty  of  the  negligence  charg- 
ed in  the  second,  third,  and  fourth  counts 
of  the  declaration.  It  Is,  however,  urged 
that  the  appellee's  Intestate  was  guilty  of 
such  contributory  negligence  at  the  time  he 
was  injured  as  to  bar  a  recovery.  It  Is  not 
the  law  of  this  state  that  the  omission  of  a 
person  to  look  and  listen  as  he  approaches  a 
railroad  crossing  will  bar  a  right  of  recovery 
In  case  of  a  collision  resulting  in  injury,  if 
the  circumstances  surrounding  the  accident 
are  such  as  will  excuse  the  person  Injured 
from  a  failure  to  look  and  listen  (Chicago  & 
Alton  Railroad  Co.  v.  Pearson,  184  111.  386, 
56  N.  B.  633) ;  and  the  question  whether  the 
deceased  In  this  case  was  guilty  of  negli- 
gence m  failing  to  look  and  listen,  we  think, 
under  the  circumstances  of  this  case,  was  a 
question  of  fact  to  be  determined  by  the  Jury 
(Chicago  &  Northwestern  Railway  Co.  y. 
Hansen,  166  HI.  623,  46  N.  B.  lOH;  Chica- 
go &  Alton  Railroad  Co.  v.  LewandowskI, 
190  111.  301,  60  N.  B.  49T;  Chicago  &  Alton 
Railroad  Co.  v.  Corson,  198  HI.  98,  64  N. 
B.  739;  Illinois  Southern  Railway  Co.  ▼. 
Hamlll,  226  111.  88,  80  N.  B.  746). 

The  statute  required  the  appellant  to  ring 
a  bell  or  sound  a  whistle  as  it  approached 
said  crossing,  and  the  ordinances  of  the  cfty 
of  Charleston  required  It  not  tornn  Its  trains 
In  the  city  at  a  higher  rate  of  speed  than 
10  miles  per  hour  and  to  maintain  a  flagman 
at  the  intersection  of  Its  right  of  way  with 
said  Sixth  street  The  appellant  violated  all 
of  said  requirements  for  the  safe  operation 
of  its  road.  The  view  of  appellee's  Intestate 
as  he  approached  the  appellant's  right  of 
way  was  partially  obstructed.  A  party  with 
a  two-horse  team,  who  had  Just  passed  him, 
drove  across  the  right  of  way  of  the  appel- 
lant without  apparent  danger,  and  no  warn- 
ing was  given  said  Intestate  of  the  approach- 
ing train.  It  cannot  be  said,  we  think,  there- 
fore, as  a  matter  of  law,  that  he  was  guilty 
of  such  contributory  negligence  in  driving 
upon  the  appellant's  track  as  to  defeat  a 
right  of  recovery,  or  that  be  acted,  after  he 
found  himself  upon  the  track.  In  such  a  neg- 
ligent manner  as  to  bar  a  right  of  recovery. 
In  Chicago  &  Northwestern  Railway  Co.  r 
Dnnleavy,  129  111,  132,  on  pnge  148.  22  N.  B. 
15,  on  page  19,  this  court  3al<l:  "The  ijuestlon 
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then  presents  Itself  whether,  if  It  be  admit- 
ted that  the  deceased  neither  looked  nor  lis- 
tened fi>r  the  train,  and  also  that  if  be  liad 
lo<Aed  he  could  have  seen  It,  and  if  he  had 
listened  with  his  attention  concentrated  In 
tliat  direction  he  could  have  heard  It  in 
time  to  avoid  the  accident,  such  facts  would 
constitute  such  conclusive  proof  of  contrlba- 
tory  negligence  on  the  part  of  deceased  as 
would  have  barred  a  recovery.  Undoubtedly 
a  failure  to  look  or  listen,  especially  where 
it  affirmatively  appears  that  looking  or  lis- 
tening might  have  enabled  the  party  exposed 
to  Injury  to  see  the  train  and  thus  avoid  be- 
ing Injured,  is  evidence  tending  to  show  neg- 
ligence. But  they  are  not  conclusive  evi- 
dence, so  that  a  charge  of  negligence  can  be 
predicated  upon  them  as  a  matter  of  law. 
There  may  be  various  modifying  clrcnm- 
stances  excusing  the  party  from  looking  or 
listening;  and,  that  being  the  case,  a  mere 
failure  to  look  or  listen  cannot,  as  a  legal 
conclusion,  be  pronounced  negligence  per  se." 

The  appellee's  decedent  had  the  right  to 
assume  that  the  appellant  would  obey  the 
law  and  give  him  warning  of  the  approaching 
train  by  proper  signals  or  by  having  a  flag- 
man at  the  crossing  to  notify  him  of  its  ap- 
proach. In  Chicago  City  Railway  Co.  v.  Fen- 
nimore,  199  111.  9,  on  page  17,  64  N.  E,  986, 
on  page  987,  it  was  said:  "Anticipation  of 
negligence  in  others  is  not  a  duty  which  the 
law  imposes.  On  the  contrary,  it  is  a  pre- 
sumption of  law  that  every  person  will  per- 
form the  duty  enjoined  by  law  or  imposed  by 
contract.  Where,  for  instance,  the  traveler 
knows  that  the  law  requires  a  railroad  com- 
pany to  ring  a  bell  or  sound  a  wblsUe,  he  has 
a  right  to  rely  upon  the  performance  of  such 
duty  by  the  company.  2  Jaggard  on  Torts, 
p.  970;  Shearman  &  Redfield  on  Negligence, 
I  92;  Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Gunderson,  174  111.  496,  61  N.  B. 
708;  St  Louis,  Vandalla  &  Terre  Haute  Rail- 
road Co.  V.  Dunn,  78  111.  107;  Thomas  v. 
Railway  Co.,  8  Fed.  732."  In  view  of  all  of 
these  facts,  and  of  the  high  rate  of  speed  at 
which  the  train  was  approaching  the  cross- 
ing, we  are  of  the  opinion  the  trial  court  did 
not  err  in  declining  to  take  the  case  from  the 
Jury,  upon  the  motion  of  appellant,  at  the 
dose  of  all  the  evidence. 

It  is  also  contended  that  the  court  misdi- 
rected the  Jury  as  to  the  law  on  behalf  of 
the  appellee,  and  erred  in  refusing  to  give 
to  the  Jury  certain  instructions  offered  upon 
behalf  of  the  appellant  We  have  carefully 
examined  the  Instructions  given  and  refused. 
The  Issues  were  simple,  and  there  was  but 
little  conflict  in  the  evidence,  iind  a  niuiber 
of  Instructions  were  given  for  each  of  the 
parties.  The  Instructions  g;iven,  when  con- 
sidered as  a  series,  fully  and  fairly  stated 
the  law  to  the  Jury.  We  are  of  the  opinion, 
therefore,  the  trial  court  committed  no  re- 
veiBlble  error  in  Instructing  the  Jury. 


Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
aflSrmedi 

Judgment  affirmed. 

(tu  m.  tu) 
POTTER  V.  BARRINGBB. 
(Sapreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  Dkeds  (i  191*)— Delivebt— EVIDEHCK. 

A  deed  duly  executed  being  found  in  the 
hands  of  the  grantee,  there  is  a  presumption  of 
delivery,  which  can  be  overcome  only  by  clear 
and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  577;  Dec.  Dig.  f  194.*] 

2.  Deeds  (|  207*)— Cancellation— Evidence. 

The  statement  made  by  deceased  that  de- 
fendant had  no  papers  ngned  by  her  can  have  no 
force  to  show  a  deed  from  her  to  defendant  was 
not  genuine,  or  was  canceled,  as  against  positive 
testimony  as  to  the  signing,  acknowledging,  and 
witnessing  of  the  deed,  and  the  fact  that  it  re- 
mained, from  that  time  till  it  was  recorded,  in 
defendant's  possession. 

[B)d.  Note.— For  other  cases,  gee  Deeds,  Gent 
Dig.  U  614,  615,  e24 ;  Dec.  Dig.  {  207.*] 

3.  Deeds  (5  178*)— Cancellation. 

A  deed,  being  delivered,  can  t>e  canceled  on- 
ly with  the  grantee's  consent. 

[Bid.  Note.— For  ether  cases,  see  Deeds,  Gent 
Dig.  §  550;  Dec.  Dig.  i  178.*] 

4.  Deeds  ({  178*)— Canceliation— Evfeot. 

Oancellation,  with  the  consent  of  the  gran- 
tee, of  a  delivered  deed  gives  the  grantor  merely 
an  equitable  title. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §  650;  Dec.  Dig.  8  178.*] 

6.   WrrNESBES     (I    106*)  — PklVILKOE— SOBIV- 

eneb. 

Testimony  of  one  who  is  a  mere  scrivener 
of  a  deed  is  not  privileged. 

[EM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  g  744 ;  Dec.  Dig.  I  196.*] 

6.  Deeds  (f  154*)— Deuvebt— Vebbal  Ukdeb- 

STANDIHa. 

A  deed  being  actually  delivered  to  the  gran- 
tee, a  verbal  understandiiijg  that  it  is  to  take 
effect  only  on  certain  conditions  will  not  defeat 
the  passing  of  title  ;  as  a  delivery  in  escrow  can- 
not be  made  to  the  grantee. 

[Ed.  Note.— For  other  cases,  tee  Deeds,  Cent 
Dig.  i  487;  Dec.  Dig.  S  154.*] 

7.  EvioiENCE  (i  390*)-^Pabol  BvinKKCB— Di- 
li vebt  AND  Effect  of  Deed.. 

Parol  evidence,  while  competent  to  show 
that  a  deed,  though  in  the  grantee's  bands,  was 
never  delivered,  is  not  competent  to  control  its 
•Sect,  if  deiiveried. 

[Eld.  Note. — For  other  cases,  see  Evidence; 
Cent  Dig.  «  1710;  Dec.  Dig.  S  300.*] 

8.  Evidence  (§  230*)— Declabation»— I^liv- 
EHT  AND  Effect  op  Deed. 

Declarations  of  the  grantor,  in  the  absence 
of  the  grantee,  while  competent  to  show  inten- 
tion of  the  grantor  on  the  qaestion  of  delivery 
of  the  deed,  are  Incompetent  to  invalidate  the 
deed,  if  delivered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  840-851 ;  Dec.  Dig.  {  280.*] 

9.  Deeds  (8  208*)— Deliveby— Evidence. 

'  The  presumption  of  delivery  of  a  deed  from 
its  possession  by  the  grantee  before  and  after 
the  death  of  the  grantor  is  not  overcome  by  the 
grantor's  statement  that  she  did  not  intend  to 
leave  the  grantee  anything,  and  letters  and  con- 
venation  of  the  grantee  and  her  husband  that 
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they  did  not  expect  anything  from  the  grantor, 
and  the  fact  that  the  grantor  retained  possession 
of  the  property  till  her  death,  renewing  a  mort- 
gage on  it,  and  selling  minerals  underlying  the 
soil. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  eai;  Dec.  Dig.  S  208.*] 

Appeal  from  Circuit  Court,  Montgomery 
County;    S.  Lb  Dwight,  Judge. 

Suit  by  Mary  A.  Potter  against  Mattie  J. 
McDavld  Barringer.  Decree  for  defendant 
Complainant  appeals.    Affirmed. 

Tlila  is  an  appeal  from  a  decree  entered 
by  the  circuit  court  of  Montgomery  county, 
dismissing,  for  want  of  equity,  a  bill  filed 
by  api)ellant,  Mary  A.  Potter,  against  appel- 
lee, Mattie  J.  McDarld  Barrmger,  for  the 
canceUatlon  of  a  deed  and  to  quiet  title  to 
certain  land  in  that  county.  Mary  A.  M<^ 
David  was  at  one  time  the  owner  of  the  land 
in  question.  Her  husband  was  James  B.  Mc- 
Davld,  and  they  had  one  son,  William,  who 
was  evidently  an  able  and  lUcable  young 
man,  but  was  somewhat  dissipated.  Wil- 
liam married  the  appellee,  whose  maiden 
name  was  Mattie  Wilson,  and  who  had  In- 
herited from  her  father  some  000  acres  of 
land.  This  property,  the  evidence  shows, 
she  bad  lost,  before  the  time  of  the  transac- 
tions now  in  question,  by  indorsing  notes 
with  her  husband  and  his  father.  William 
McDavld,  appellee's  first  husband,  died  in 
the  q>rlng  of  1903,  his  father  dying  before 
that  date.  Mary  -  McDavid  and  appellee  for 
some  time  leased  and  ran  a  hotel  at  Hills- 
boro,  the  furnishings  of  the  hotel  being  large- 
ly Uie  property  of  the  former.  Appellee 
seems  to  have  transacted  most  of  the  busi- 
ness In  connection  with  running  the  hotel, 
Mary  McDavid  malcing  her  home  there.  The 
deed  which  is  here  sought  to  l)e  set  aside 
Is  dated  November  2,  1903,  and  Is  a  statutory 
warranty  deed,  wltiiout  any  conditions  on 
its  face,  signed  and  acloaowledged  by  Mary 
McDavid,  conveying  to  Mattie  J.  McDavid 
the  house  and  lots  in  Hlllsboro  and  120  acres 
of  the  farm  land  Included  In  the  deed  of 
trust  The  acknowledgment  was  taicen  No- 
vember 2,  1903,  by  James  B.  Barringer,  no- 
tary public,  who  was  then,  and  bad  been  for 
some  25  years,  cashier  of  a  bank  at  Hllls- 
boro. In  October,  1904,  be  married  Mattie 
J.  McDavid,  but  there  is  nothing  in  the  rec- 
ord to  show  that  this  marriage  was  antici- 
pated at  the  time  the  acknowledgment  was 
taken. 

The  testimony  In  reference  to  the  execu- 
tion and  delivery  of  tMs  deed  is  substantial- 
ly as  follows:  Judge  Lane,  who  had  prac- 
ticed law  In  Hlllsboro  about  44  years,  tes- 
tified that  on  November  1,  1903,  Mary  Mc- 
David came  to  bis  office  and  told  him  that 
Mattie  was  about  to  go  to  St.  Louis  as  a 
housekeeper,  and  she  (Mrs.  McDavid)  did 
not  want  her  to  do  this;  that  Mattie  bad 
lost  her  fortune,  and  that  she  (Mary  Mc- 
David) wanted  to  make  a  straight  deed  to 


Mattie  to  the  house  and  lots  and  120  acres  of 
the  farm  land;  that  he  made  pencil  notations 
of  what  she  wanted,  but  as  it  was  nearly 
evening  the  matter  was  put  off  until  the  next 
morning ;  that  on  the  following  morning,  not 
wishing  to  write  the  deed  with  a  pen,  and 
there  being  no  one  then  in  the  office  who  could 
operate  the  typewriter,  he  took  the  paper  con- 
taining the  description  down  to  the  bank, 
and  Frank  McDavid,  at  his  -request,  wrote 
the  deed  on  the  typewriter;  that  he  (the  wit- 
ness) then  took  the  deed  up  to  the  hotel,  and 
gave  It  to  Mary  McDavid,  and  asked  her  to 
take  it  to  the  bank  and  sign  and  acknowl- 
edge it  before  Mr.  Barringer;  that  as  she 
did  not  return  for  some  time  be  went  to 
look  for  her,  and  met  her  coming  back  with 
the  paper  In  her  band,  signed  and  acknowl- 
edged; that  at  her  request  he  returned  to 
the  hotel,  and  they  found  Mrs.  Mattie  J. 
McDavid,  and  he  said  to  her,  in  the  presence 
of  Mary  McDavid:  "Mattie,  your  mother- 
in-law  wants  to  convey  this  deed  to  you. 
She  wants  to  reserve  a  life  Interest  in  this 
land — ^the  rents  and  profits,  and  all  that  kind 
of  thing — and  this  deed  is  not  to  be  put  on  rec- 
ord until  she  dies,  and  she  wants  you  to  stay 
here.  Are  you  willing  to  accept  this  deed  on 
that  condition?"  He  stated  that  Mattie  said 
she  was,  and  he  thereupon  handed  the  deed 
to  her  and  came  out;  that  he  gave  it  di- 
rectly into  her  hands,  under  the  direction 
and  in  the  presence  of  Mary  McDavid,  who 
was  standing  by  and  approved  all  that  was 
said,  and  who  made  the  remark  that  she  did 
not  want  to  see  Mattie  working  as  a  hired 
woman  for  anybody.  Frank  McDavid,  as- 
sistant cashier  of  the  bank,  testified  that  he 
was  a  nephew  of  Mary  McDavid,  and  at 
Judge  Lane's  request  wrote  the  deed  in  ques- 
tion on  the  typewriter  ;  that  she  came  to  the 
bank  and  signed  and  acknowledged  it  before 
Mr.  Barringer,  and  that  lie  (McDavid)  signed 
as  a  witness;  that  he  saw  the  deed  a  num- 
ber of  times  after  that,  in  the  bank,  among 
the  papers  of  appellee.  Joel  McDavid,  pres- 
ident of  the  bank,  testified  that  be  saw  the 
deed  in  question  several  times  in  a  small 
bundle  of  papers  belonging  to  appellee  which 
were  deposited  by  her  for  satekeeping  in 
the  bank. 

During  the  time  Mary  McDavid  and  her 
daughter-in-law  were  living  together  at  the 
hotel,  they  were  evidently  on  fairly  good 
terms,  with  perhaps  occasional  disagreements. 
In  July,  19(M,  they  sold  their  interest  in  the 
tiotel,  and  some  time  thereafter  Mary  Mc- 
David went  to  live  at  the  Barringer  resi- 
dence. In  October,  1904,  as  has  heretofore 
been  stated,  Mattie  J.  McDavid  married  Bar- 
ringer. Mary  McDavid  was  not  pleased  with 
this,  and  she  and  her  daughter-in-law  seem 
to  have  become  much  more  estranged  after 
the  marriage  than  before.  Shortly  before 
the  marriage  Mary  McDavid  went  to  live  at 
Shoemaker's,  and  remained  there  until  March, 
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1905,  when  she  moved  to  her  own  home,  and 
appellant,  Mary  A.  Potter,  her  niece,  came 
there  to  live  and  remained  with  her  vmtll 
her  death.  Mary  McDarld  continued  to 
treat  the  land  as  If  she  was  the  owner.  In 
March,  1906,  she  roiewed  a  mortgage  on  the 
farm  tor  $1,700,  taking  up  one  given  in 
1902,  which  bad  become  due.  In  Angnst, 
1907,  she  sold  a  coal  option  for  the  underly- 
ing mineral  on  the  farm  for  about  $1,200, 
James  Barringer,  the  husband  of  appel- 
lee, assisting  her  in  this  transaction.  June 
8,  1907,  she  made  her  will.  She  was  then 
79  years  old.  The  will  contained  some  per- 
sonal bequests,  and  some  provlBlons  for  cem- 
etery lots,  amounting  to  about  $1,200.  It 
also  stated:  "I  give  and  bequeath  to  Mattie 
J.  McDavld  Barringer  and  James  B.  Barrin- 
ger each  the  sum  of  one  dollar,  and  nothing 
mora."  It  also  gave  the  daughter  of  her 
grands<ni  her  house  and  lots  in  Hillsboro, 
subject  to  the  payment  of  the  personal  and 
cemetery  bequests  above  mentioned.  It  also 
gave  Mary  A.  Potter,  appellant,  In  "consid- 
eration of  her  kind  treatment  and  care"  dur- 
ing the  later  years  of  testatrix's  life,  all  of 
her  household  and  kitchen  furniture  and  per- 
sonal property  not  otherwise  bequeathed,  and 
the  120  acres  of  land  in  question  in  this 
proceeding,  on  condition  of  her  paying  the 
mortgage  Indebtedness  thereon  and  $250'  to 
a  certain  church.  The  will  was  filed  for  pro- 
bate October  7,  1907,  and  on  the  same  date 
the  deed  In  question  was  filed.  This  bill  was 
filed  January  8,  1908. 

Tm  y.  Hill  and  Thomas  M.  Jett,  for  ap- 
pellant. Amos  Miller  and  George  R.  Cooper, 
for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellant  insists  that  the  testimony 
of  witness  Lane  was  inadmissible  as  privi- 
leged communications  given  him  as  an  attor- 
ney. Even  If  this  testimony  be  not  com- 
petent, we  think  other  competent  evidence 
In  the  record  upholds  the  finding  of  the  chan- 
cellor that  the  deed  in  question  had  actual- 
ly been  delivered.  Where  a  deed  duly  exe- 
cuted is  found  in  the  bands  of  the  grantee, 
there  Is  a  strong  implication  that  It  has  been 
delivered,  and  only  clear  and  convincing 
evidence  can  overcome  this  presumption. 
Blake  v.  Ogden,  223  111.  204,  79  N.  E.  68; 
Tnnlson  v.  Chamblln,  88  111.  378.  This  deed 
was  In  the  possession  of  the  appellee  pre- 
vious to  the  death  of  Mary  McDavld,  as  Is 
shown  clearly  by  the  testimony  of  the  two 
McDavlds,  and  the  proof  shows,  without 
controversy,  that  it  was  in  appellee's  pos- 
session after  Mary  McDavid's  death.  On 
this  record  there  Is  no  dispute  as  to  the 
fact  that  the  deed  was  duly  signed  and  ac- 
knowledged by  the  grantor. 

Appellant  seemingly  contends  that  the  deed 
Is  not  genuine,  or  if  it  is  genuine,  that  it 
was  canceled,  because  Mary  McDavid  made 
the  statement  that  appellee  did  not  have  any 
papers  signed  by  her.    This  statement  can 


have  no  force  against  the  positive  tt>stlmony 
of  the  signing,  acknowledging,  and  witness- 
ing of  the  deed,  together  with  the  fact  that 
It  remained  In  the  possession  of  appellee 
from  that  time  nntU  it  was  recorded.  The 
testimony  tends  to  show  that  Mary  McDavld 
changed  her  mind  frequently,  and  that  her 
memory  was  not  the  best.  If,  however,  she 
actually  delivered  the  deed,  she  could  not 
cancel  It  without  the  consent  of  the  grantee, 
and  even  then  the  grantor  would  only  ac- 
quire an  equitable,  and  not  a  legal,  title  to  the 
property.  Fletcher  v.  Shepherd,  174  111.  262, 
61  N.  E.  212;  Duncan  v.  Wlckllflle,  4  Scam. 
45Z  There  Is  no  proof  of  any  character  that 
she  tried  to  cancel  this  deed.  The  fact  that 
the  grantor  retained  possession  of  the  prop- 
erty, renewed  a  mortgage  thereon,  sold  a 
coal  option  for  minerals  under  the  land, 
controlled  the  property,  and  received  the 
rents.  Issues,  and  profits  during  her  life- 
time, if  the  deed  was  actually  delivered  to 
appellee,  could  not  reinvest  her  with  the 
title.  This  court  has  held  that,  even  though 
deeds  were  found  In  the  grantor's  possession 
after  his  death,  and  it  was  shown  that  he 
had  retained  possession  and  control .  of  the 
property  after  making  the  deeds,  those  facts 
cannot  overcome  evidence  of  delivery,  where 
the  grantor  understood  that  he  was  convey- 
ing the  absolute  title  to  the  property  as  a 
voluntary  settlement.  Ward  ▼.  Conklln,  232 
111.  553,  83  N.  E.  1058.  The  delivery  of  a 
deed  Is  an  essential  part  of  its  complete 
execution,  and  is  almost  wholly  a  matter  of 
Intention.  For  the  purpose  of  showing  in- 
tention parol  evidence  is  admissible;  and, 
if  by  such  evidence  It  is  shown  that  a  deed 
not  delivered  was  not  intended  to  operate 
presently,  but  only  upon  the  grantor's  death. 
It  is  uniformly  held  to  be  only  a  testamen- 
tary disposition.  Oswald  v.  Caldwell,  225 
111.  224,  80  N.  E.  131.  If  such  deed  is  not 
to  take  etCect  until  the  death  of  the  grantor, 
it  is  void.  Wilson  V.  Wilson,  158  111.  567, 
41  N.  E.  1007,  40  Am.  St  Rep.  176 ;  Benner  v. 
Bailey,  234  III.  79,  84  N.  E.  63a  But  where  a 
deed  has  been  actually  delivered  to  the  gran- 
tee in  the  lifetime  of  the  grantor,  even  though 
it  provides  that  it  Is  not  to  take  effect  until 
the  grantor's  death,  it  will  be  sustained  as  a 
present  grant  of  future  interest  Noble  t. 
Flckes,  230  III.  594,  82  N.  E.  950,  13  L.  R. 
A.  (N.  S.)  1203.  In  Shackelton  v.  Sebree, 
86  HI.  616,  this  court  held  that  a  deed,  con- 
taining a  provision  that  it  is  not  to  take 
effect  "until  after  my  decease — not  to  be 
recorded  until  after  my  decease,"  but  which 
has  been  delivered  to  the  grantee  in  the  life- 
time of  the  grantor,  passed  a  vested  remain- 
der to  the  grantee  In  fee.  To  the  same  effect 
are  Harshbarger  v.  Carroll,  163  III.  636, 
46  N.  E.  565;  Bowler  v.  Bowler,  176  111. 
541.  62  N.  B.  437;  Venters  v.  Wickens,  224 
111.  669,  79  N.  B.  946,  and  White  v.  WiUard. 
232  HI.  464,  83  N.  E.  964. 

The  deed  now  under  consideration  Is  ab- 
solute on  Its  face.    Appellant  bases  her  ar^ 
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Kument  that  there  was  a  condition  attach- 
ed to  It  on  the  testimony  of  Judge  Lane, 
while  contending,  at  the  same  time,  that 
Xiane's  testimony  Is  tnadrntsslble.  Lane  stat- 
ed that  he  was  called  In  by  Mary  McDayld, 
not  to  advise  with  her  as  to  what  she  want- 
ed, but  was  directed  by  her  to  draw  a 
straight  deed  to  her  daughter-in-law,  she 
giving  her  reasons  why  she  wanted  this 
4one;  that  after  the  deed  was  drawn,  she 
asked  him  If  she  could  still  retain  the  pos- 
session and  Income  of  her  property  until 
her  death,  and  he  replied  that  It  could  be 
done.  Appellant  in  this  connection  insists 
that  Lane  also  testified  that  the  understand- 
ing was  that  the  deed  was  not  to  take  etCect 
until  after  the  death  of  Mary  McDavld. 
While  on  cross-examination  he  did  say  some- 
thing that  would  furnish  a  basis  for  this 
contention,  taking  all  of  his  evidence  to- 
gether, we  think  It  is  a  fair  conclusion  that 
he  did  not  intend  to  make  such  a  statement, 
for  he  says  on  redirect  examination,  when 
his  attention  was  directed  to  this  point, 
"^here  was  not  a  word  said  about  when 
the  deed  was  to  take  efCect — not  a  word." 
If  he  was  a  mere  scrivener  in  drawing  this 
deed,  as  contended  for  by  the  appellee,  then 
his  testimony  was  not  privileged.  Cham- 
pion T.  McCarthy,  228  111.  87,  81  N.  E.  808, 
11  L.  R.  A.  (N.  S.)  1052,  and  cases  there 
tited.  We  are  Inclined,  to  think,  under  these 
authorities,  the  evidence  was  competent 
That  being  so,  there  cannot  be  the  slightest 
question  as  to  the  actual  delivery  of  the 
-deed.  And  even  if  It  was  accompanied  by 
the  verbal  understanding  contended  for  by 
appellant,  still  the  title  passed,  upon  the 
-well-settled  principle  that  a  deed  voluntarily 
placed  In  the  hands  of  a  grantee  Is  never 
to  be  considered  as  an  escrow.  Weber  v. 
Christen,  121  111.  91,  11  N.  B.  893,  2  Am. 
St  Rep.  68.  A  deed  cannot  be  delivered  to 
the  grantee  in  escrow.  In  such  case  It 
must  be  delivered  to  a  stranger,  otherwise 
the  deed  becomes  absolute  at  law.  Baker 
V.  Baker,  169  111.  394,  42  N.  E.  867.  A  ver- 
bal understanding  that  a  deed  is  to  take 
effect  only  on  certain  conditions  will  not 
defeat  the  passing  of  title  from  the  grantor 
to  the  grantee  if  the  deed  is  actually  deliver- 
ed. Fletcher  t.  Shepherd,  supra;  Blake  r. 
Ogden,  supra.  While  It  Is  not  competent 
to  control  the  effect  of  a  deed  by  parol  evi- 
dence when  it  has  taken  effect  and  been 
delivered.  It  is  competent  to  show  that  the 
deed,  although  In  the  grantee's  hands,  has 
never,  in  fact,  been  delivered.  The  declara- 
tions of  a  grantor  In  a  deed  when  the  gran> 
tee  is  not  present  cannot  be  admitted  for  the 
purpose  of  invalidating  the  deed.  Parties 
making  deeds  cannot  invalidate  them  by 
parol.  Francis  v.  Wilkinson,  147  111.  370, 
8S  N.  B.  150,  and  cases  cited.  Such  declara- 
tions are  only  competent  for  the  purpose 
of  showing  the  intention  of  the  grantor  as 


to  the  delivery  of  the  deed.  The  only  evi- 
dence in  this  record  that  the  deed  was  not. 
In  fact,  delivered,  was  the  statement  of  Mary 
McDavld  that  she  did  not  intend  to  leave 
appellee  anything,  and  letters  and  conversa- 
tions of  appellee  and  her  husband,  which  it 
Is  claimed  tend  to  show  that  they  did  not 
expect  anything  from  Mary  McDavld.  to- 
gether with  the  fact  that  she  retained  pos- 
session of  the  property  and  entered  into  cer- 
tain transactions  concerning  It,,  as  herein 
stated.  We  do  not  think  this  evidence  is 
of  such  a  character  as  to  overcome  the  pre- 
sumption that  the  deed,  actually  in  the  pos- 
session of  the  grantee  before  and  after  the 
death  of  Mary  McDavld.  had  been  delivered. 
McCann  v.  AtheYton,  106  111.  31. 

Our  conclusion  is,  that  the  evidence  In 
this  record,  with  or  without  the  testimony 
of  witness  Lane,  Justifies  the  conclusion  that 
the  deed  in  question  was  actually  delivered 
by  the  grantor  to  the  appellee  herein.  Con- 
sidering the  facts  In  this  record,  nothing 
is  said  In  Cllne  v.  Jones,  111  III.  563,  Brown 
V.  Brown,  167  111.  631,  47  N.  E.  1046,  Bovee 
V.  Hlnde,  135  111,  137,  28  N.  B.  694^  and 
other  decisions  of  like  nature,  cited  and  relied 
on  by  the  appellant,  that  in  any  way  con- 
flicts. Our  conclusion  is  further  Btr«»gthen- 
ed  by  the  fact  that  the  chancellor,  who  heard 
the  evidence  in  open  court,  saw  the  witness- 
es and  their  manner  of  testifying,  and  is 
thus  better  able  to  Judge  of  the  weight  to 
be  given  such  testimony,  has  reached  the 
same  conclusion.  Blggerstaff  v.  Biggerstafl, 
180  111.  407,  54  N.  E.  333;  In  re  Estate  of 
Kohley,  200  111.  189,  65  N.  E.  699. 

The  decree  of  the  circuit  court  will  be 
affirmed. 

Decree  aflBrmed. 


(236  111.  zsi) 
OARLIGK  et  al.  v.  MUTUAL  LOAN  & 
BUILDING  ASS'N. 
(Supreme  Coart  of  Illinois.    Oct  26,  190&) 

1.  CANCEIiATION     OF    INSTRUMENTS    (8    24*)— 

Right  of  AcTtoN— Conditiohs  Pskokdknt 

—Restoration  of  Benefits. 

Even  if  Instruments  were  obtained  under 
miarepreseutation  or  misunderstanding  as  to 
their  character,  they  will  be  set  aside  only  upon 
payment  of  the  amount  equitably  due  from  the 
.one  executing  them. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  1  33;  Dec.  Dig.  | 
24.»J 

2.  BuiLDiNO  AND  Loan  Associations  ({  33*) 
—Loans— UsuBT— Exemption  fsom  usubt 
Laws. 

The  exemption  of  building  and  loan  asso- 
ciations from  the  operation  of  the  interest  law 
applies  only  to  interest  fines,  and  premiums  ac- 
cruing under  the  act  providing  for  their  organi- 
zation, and,  where  money  is  not  offered  for  loan 
in  open  meeting  to  the  highest  bidder,  but  at  an 
arbitrary  premium  fixed  by  the  directors,  the 
loan  is  not  exempt  from  the  usury  laws. 

(E<d.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  {  33.*] 
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S.  USUKY    (i    113»)— USUBT    AS    A    DElBireE— 

Burden  or  Pboof. 

The  burden  of  proving  usury  alleged  as  a 
defense  is  on  the  party  alleging  the  nmiry. 

[Eli  Note.— For  other  cases,  see  Usniy,  Cent. 
Diff.  t  306;  Dec.  Dig.  |  lia*] 

4.  UsDBT  (I  117*)— Ubdrt  as  a  Dbritsb— 

SUFFICIENCT  0»  BTIDBWCX. 

In  a  suit  to  cancel  mortgages  .to  a  bnilding 
and  loan  association,  the  evidence  h«ld  insuffi- 
cient to  show  usury  in  maiiag  thfe  loan. 

lEd.  Note.— For  other  eases,  see  Usuiy,  Cent 
Mg.  §5  328-340;   Dec.  Dig.  <  117.*] 

5.  Cancellation   of  iNSTBinfEWTS  (8   24»)— 

CONDITI0N«      PXECIDKNT     —     PAYMUNT      OF 

Amount  Dtn  and  Intebest. 

In  a  suit  to  cancel  a  mortgage  and  quit- 
claim deed  to  a  loan  asgociation  as  security  and 
for  an  acconnting,  the  complainant,  having  vol- 
nntarily  come  into  conrt,  most  pay  the  amount 
actnally  due  defendant  with  interest ;  and  wheth- 
er the  secretary  of  the  association  had  authority 
to  consolidate  two  mortgages  into  one  or  accept 
the  quitclaim  deed  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  J8  33,  30-  Dec.  Dig. 
I  24;*   Mortgages,  Cent.  Dig.  8  19»] 

6.  Cancellation   of  Instbuments  (S  25*) — 
Defenses. 

In  a  snit  to  cancel  a  mortgage  and  qaitelaim 
deed  to  defendant  bailding  and  loan  association, 
complainant  cannot  object  that  the  association 
cannot  enforce  its  security  in  the  action  except 
npon  the  order  of  its  board  of  directors,  as  the 
assodation  may  proceed  to  enforce  its  rights; 
complainant  having  brought  it  into  court. 

[Eld.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Dec.  Dig.  §  25.*] 

7.  Appeal  and  Ebrob   (|  1033«0— Harmless 
Error— Error  Favorable  to  COMrLAiNiNO 

PaBTT- EVTDENCB. 

In  a  suit  to  cancel  a  mortgage  to  a  bnilding 
and  loan  association,  error,  if  anv,  in  admitting 
the  books  of  the  association  to  show  payments, 
was  not  prejudicial  where  the  books  showed  pay- 
ments on  the  loans  which  reduced  the  amount 
for  which  complainant  would  otherwise  have 
been  liable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4054 ;  Dec  Dig.  {  1033.*] 

8.  UsuBT  (|  98*)  —  Remedies  of  Pabtibs  — 
Amount  Due. 

Where  two  loans  were  made  for  $5,000  and 
SlOtOOO,  respectively,  the  latter  being  usurious. 
It  was  proper  to  allow  the  balance  due  on  the 
former  loan  and  add  it  to  the  balance  of  the 
principal  due  on  the  usurioaa  loan,  and  to  com- 
pute interest  on  the  Bum  of  the  two  at  5  per 
cent. 

['Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  {{  205-212;  Dec.  Dig.  ft  98.*] 

9.  Usury  (t  67*)— Eenewal  of  Ia)ans— Ef- 
fect. 

Where  a  loan  inehtded  the  balance  due  on  a 
prior  usurious  loan,  the  last  loan  was  also  af- 
fected with. usury,  and  only  the  legal  fate  of  in- 
terest was  properly  allowed  on  it.  ' 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Die.  f  140;  Dec.  Dig.  f  67.*]       • 

10.  AoB:NOWLBDaMENT  (g  20*>— AxnrHOBrrr  to 
Take. 

Where  the  officers  certifying  to  the  acknowl- 
edgment of  mortgages  and  a  qnitclaim  deed  of 
the  grantor's  homestead .  were  stockhcdders  in 
the  mortgagee  bnilding  and  loan  association,  the 
conveyances  were  void  prior  to  the  curative  act 
of  May  15.  1903  (Hurd's  Rev.  St.  MOo,  c.  30, 
f{  43a,  43b),  legalizing  acknowledgments  of  mort- 
gages, etc.,  to  a  corporation  taken  before  a 
nonry  pablic,  etc.,  who  was  at  the  time  a  stock- 


holder of  the  corporatloD,  bat  the  caiatlve  stat- 
ute validated  the  conveyances  so  as  to  convey 
the  homestead;  the  rights  of  third  parties  not 
intervening. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  |  109 ;  Dec.  Dig.  I  20.*] 

Error  to  Appellate  Court,  Second  District, 
on  Error  to  Circuit  Court,  Will  County ;  A. 
O.  Marshall,  Juage. 

Action  by  Louis  D.  Garlick  and  others 
against  the  Mutual  Loan  &  Building  As- 
sociation, in  which  defendant  filed  a  cross- 
bill to  foreclose  a  mortgage.  A  decree  of 
foreclosure  was  affirmed  by  the  Appellate 
Court  (139  HI.  App.  448),  and  complainants 
bring  error.    Affirmed. 

E.  C.  Hall,  tor  plaintiffs  in  error.  J.  W. 
Downey,  for  defendant  in  error. 

DUNN,  J.  The  plaintiffs  In  error  filed 
their  bill  for  an  acconnting,  to  restrain  the 
defendant  in  error  from  interfering  with 
their  control  and  enjoyment  of  certain  real 
estate,  to  cancel  a  certain  quitclaim  deed, 
and  to  have  released  certain  mortgages  npon 
payment  of  the  amount,  if  any,  due  from 
the  plaintiffs  In  error  to  the  defendant  in 
error.  The  defendant  in  error  answered  and 
filed  a  cross-bill,  alleging  that  the  quitclaim 
deed  was  given  as  further  security  for  an 
Indebtedness  of  $11,600,  secured  by  a  mort- 
gage from  the  plaintiffs  in  error  to  defend- 
ant la  error,  and  praying  for  a  foreclosure. 
After  several  hearings  in  the  circuit  court 
and  two  in  the  Appellate  Court  (116  111.  App. 
311;  129  111.  App.  402)  a  decree  of  fore- 
closure for  $10,125.53  has  been  affirmed  by 
the  Appellate  Court,  and  is  brought  here  by 
the  original  complainants  by  writ  of  error. 

So  fur  as  the  right  of  the  plaintiffs  in 
error  to  any  relt^  on  the  ground  of  fraud 
or  misrepresentation  or  misunderstanding  of 
ttae  character  of  the  Instruments  executed 
by  them  is  concerned,  it  is  not  sustained  by 
the  evidence;  and  this  claim  Is  not  material, 
because,  in  any  event,  the  conreyanceB  will 
not  be  set  aside  except  on  payment  pf  the 
amount  equitably  due,  and  this  is  the  extent 
of  the  claim  of  the  defendant  in  error. 

The  plaintiltB  in  error  charge  that  the 
debt  to  the  defendant  in  error  was  usurious, 
and  that  nothing  Is  due  on  it. .  Defendant  in 
error  is  a  building  and  loan  association,  or- 
ganized under  the  laws  of  Illinois  In  1884. 
The  plaintiff  in  error  Louis  D.  Oarlick  be-, 
came  a  stockholder  in  that  year,  and  first 
became  a  borrower  from  the  association  in 
1885.  The  loan  then  obtained  was  wholly 
paid,  and  does  not  concern  this  controversy. 
The  mortgages  here  involved  are  one  for 
$5,000,  dated  August  7,  1889,  one  for  $10,000, 
dated  May  11,  1893,  and  one  for  $11,000,  dat- 
ed S^tember  15,  1896.  The  last  mortgage 
represents  the  same  Indebtedness  as  the 
other  two,  and  on  August  31,  1899,  the  plaln- 
tlfts  in  error  executed  the  quitcltdm  deed  in 
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controversy  and  the  defendant  In  error  gave 
back  a  contract  of  defeasance.  The  circuit 
court  found  that  the  $10,(X)0  loan  was  usuri- 
ous, and  that  decision  Is  not  questioned.  It 
fouiid  that  the  $5,000  loan  was  not  usuri- 
ous, and  the  plaintiffs  In  error  Insist  that 
such  finding  Is  erroneous.  The  plalntlfC  In 
error  Louis  D.  Garllck  denies  bidding  for  the 
loan,  and  claims  that  $1,000  being  a  premi- 
um of  20  per  cent,  was  retained  by  the  de- 
fendant in  error  and  only  $4,000  paid  to  blm 
on  account  of  the  $5,000  loan.  At  that  time 
the  only  method  for  making  loans  provided 
by  the  statute  was  by  competitive  bidding; 
the  priority  of  loan  being  awarded  to  the 
stockholder  bidding  the  highest  premium 
therefor.  We  have  held  in  such  cases  that 
the  exemption  from  the  operation  of  the  In- 
terest law  conferred  upon  such  associations 
as  the  defendant  In  error  applies  only  to  in- 
terest, fines,  and  premiums  accruing  accord- 
ing to  the  provisions  of  the  act  providing 
for  their  organization,  and  that  a  loan  made 
where  the  money  was  not  offered  for  loan 
In  open  meeting  to  the  highest  bidder,  but 
at  an  arbitrary  rate  of  premium  fixed  by 
the  board  of  directors,  was  not  exempted 
from  the  operation  of  the  usury  laws.  Jamie- 
son  V.  Jurgens,  195  111.  8S,  62  N.  B.  917; 
Borrowers'  Building  Ass'n  t.  Eklund,  190 
111.  257,  60  N.  E.  521,  52  L.  R.  A.  637.  Mr. 
Clare,  who  was  a  clei:ic  of  defendant  in  error, 
'  testified  that  Gaflick  was  present  at  the 
meeting  and  bid  for  the  money,  and  he  is 
corroborated  to  some  extent  by  the  secre- 
tary and  the  minutes  of  the  meeting.  The 
secretary  also  testified  to  the  amount  of 
money  paid  on  the  loan  as  $4,100,  and  Is 
corroborated  by  bis  cash  book.  The  com- 
plainants, having  charged  usury,  have  the 
burden  of  proving  it,  and  they  have  failed 
to  do  so  as  to  this  loan. 

Whether  the  secretary  of  defendant  In 
error  had  authority  to  consolidate  the  two 
mortgages  into  the  one  for  $11,600,  Or  to  ac- 
cept the  quitclaim  deed,  is  unimportant  In 
fact  Garllck  made  a  written  application  for 
a  loan  of  $11,600,  and  he  and  his  wife  exe- 
cuted the  mortgagee  and  the  deed.  They  have 
voluntarily  come  Into  a  court  of  equity  to 
have  them  canceled.  The  only  terms  im- 
posed upon  them  are  payment  of  the  actual 
money  they  have  received  and  lawful  inter- 
est. They  have  brought  the  mortgagee  into 
a  court  of  equity  for  the  purpose  of  having 
the  account  stated,  and  equity  requires  the 
allowance  of  legal  interest  in  ascertaining 
the  amount  due. 

Objection  Is  made  that  the  defendant  in 
error  cannot  proceed  to  the  enforcement  of 
its  security  except  upm  the  order  of  the 
board  of  directors.  The  plaintiffs  In  error 
are  not  In  a  position  to  raise  this  question. 
They  are  the  actors.  They  have  brought  the 
defendant  into  court  and  it  may  proceed  to 
enforce  its  rights. 


Plaintiffs  In  error  insist  that  it  was  error 
to  admit  in  evidence  the  books  of  the  associa- 
tion. If  so,  it  was  error  in  their  favor.  The 
entries  introduced  showed  payments  made  on 
account  of  the  loans  which  went  to  the  re- 
duction of  the  amount  for  which,  without 
such  evidence,  the  defendant  in  error  would 
have  l>ecn  entitled  to  a  decree. 

The  $5,000  loan  was  not  usurious,  and  the 
court  properly  ascertained  the  balance  due 
on  it  according  to  the  contract  of  September 
15,  1896,  to  which  was  added  the  balance 
due  on  the  usurious  $10,000  loan,  treating 
it  as  of  the  principal  amount  of  $13,000  and 
allowing  5  per  cent.  Interest  thereon,  the 
sum  of  the  two  constituting  the  correct  prin- 
cipal of  the  loan  of  September  15,  1896,  which 
was  $11,600  on  its  face.  This  latter  loan 
having  Included  in  it  the  balance  due  on 
the  usurious  $10,000  loan,  was  itself  affect- 
ed with  usury,  and  the  legal  rate  of  6  per 
cent  only  was  prc^rly  allowed  as  Interest 
thereon. 

It  Is  insisted  that  the  plaintiffs  in  error 
were  not  in  default  to  the  amount  claimed, 
and  that  they  should  have  received  credit 
for  a  larger  amount  than  was  allowed  them ; 
but  an  examination  of  the  evidence  convinces 
us  that  they  were  credited  with  all  payments 
shown  by  the  evidence  to  which  they  were 
entitled. 

The  ofiicers  certifying  to  the  acknowledg- 
ment of  the  mortgages  and  quitclaim  deed 
in  this  case  were  stockholders  of  the  defend- 
ant in  error.  The  premises  included  in  those 
conveyances  constituted  the  homestead  of 
the  grantors,  and  the  conveyances  were  there- 
fore null  and  void  prior  to  the  curative  act 
of  May  15,  1903.  Hurd'8  Rev.  St  1905,  p. 
472,  c.  30,  {$  48a,  43b.  That  act  however, 
made  valid  the  defective  acknowledgments, 
80  that,  no  rights  of  third  parties  having  in- 
tervened, the  c<Hiveyances  became  effectual 
to  pass  the  homestead  in  accordance  with 
the  original  intention.  Maxwell  v.  Lincoln 
Building  Ass'n,  216  III.  85,  74  N.  E.  804. 

We  find  no  error  in  the  record.  The  judg- 
ment of  the  Appellate  Court  Is  aflirmed. 

Judgment  affirmed. 

FARMER  and  VICKBRS,  JJ.,  took  no  part 
in  the  decision  of  this  case. 

m»  111.  23K) 
CITY  OF  AMBOY  v.  ILLINOIS  CENT. 

R.  CO. 
(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

1.  MUNIOIPAI,  COBFOBA-nONS  ({  111*)— ORDI- 
NANCES —  Parol  Evidence  —  Pubfose  or 
Obdinance. 

On  BD  issue  as  to  the  validity  of  a  city  ordi- 
nance vacating  part  of  a  street,  parol  evidence 
is  inadmissible  to  show  that  the  motive  or  pur- 
pose of  the  council  in  passing  the  ordinance  was 
to  serve  a  private  interest 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent   Dig.  f  254;  Dec.   Dig.   i 
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2.  MUNICIFAI,    COBPORAHORB    (S    657*)— OBDI" 

NARCES— Validity— Pbivate  Intebests. 
The  rule  that  a  city  ordinance,  vacating  a 
portion  of  a  street  in  order  to  serve  a  purely 
private  interest,  is  void  does  not  apply,  where 
the  subservience  of  such  interest  is  only  inci- 
dental, and  the  ordinance  was  passed  after  due 
consideration  of  the  public  benefits  to  result 
from  the  proposed  improvement. 

[Eid.  Note.— For  other  cases,  see  Municipal 
GorporaUons,  Gent.  Dig.  IS  722, 1429;  Dec.  Dig. 
i  657.»] 

3.  ^AiECTicEnT  (S  27*)— Deiinbb— Ebtoppkl  in 
Pais. 

Ebtoppel  in  pais  is  not  an  available  defense 
in  ejectment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {  114;  Dec  Dig.  t  27.*] 

Appeal  from  Circuit  Court,  Lee  County; 
O.  E.  Heard,  Judge. 

Ejectment  by  the  city  of  Amboy  against  the 
Illinois  Central  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
AflSrmed. 

P.  M.  James  and  J.  W.  Watts,  for  appel- 
lant   William  Barge,  for  appellee. 

VICKERS,  J.  The  city  of  Amboy  brought 
an  action  of  ejectment  against  the  Illinois 
Central  Railroad  Company  to  recover  the 
possession  of  a  strip  of  ground  100  feet  wide, 
and  extending  westerly  from  the  west  line 
of  East  avenue  across  the  Illinois  Central 
railroad  right  of  way  a  distance  of  350  to 
400  feet  Upon  a  trial  of  the  issues  before 
the  circuit  court  of  Lee  county  without  a 
Jury  there  was  a  finding  and  Judgment  for 
the  defendant  The  city  of  Amboy  has  ap- 
pealed to  this  court  and  assigns  error  upon 
the  refusal  of  the  court  to  hold  certain  prop- 
ositions of  law  submitted  by  appellant  and 
upon  the  holding  of  the  court  on  other  prop- 
ositions submitted  by  appellee. 

There  is  no  serious  controversy  as  to  the 
facts.  The  locus  in  quo  was,  prior  to  July 
13,  1904,  a  part  of  Main  street  in  the  city  of 
Amboy.  On  that  day  the  city  council  of  said 
city  passed  an  ordinance  vacating  that  por- 
tion of  Main  street  that  is  Involved  In  this 
suit  After  the  ordinance  was  passed,  ap- 
pellee took  possession  of  the  strip  of  land, 
and  put  In  more  tracks  and  enlarged  Its 
roundhouse,  with  a  view  of  making  the  city 
of  Amboy  a  division  terminal.  Appellee  in- 
closed the  strip  with  an  Iron  fence,  and  has, 
since  the  vacation  ordinance  was  passed, 
been  In  the  exclusive  possession  and  control 
of  the  same,  claiming  to  be  the  owner  there- 
of. The  evidence  shows  that  the  railroad 
company  has  spent  $00,000  on  improvements 
in  connection  with  its  terminal  at  Amboy, 
which  would  not  have  been  q>ent  had  the 
city  not  vacated  the  street  In  question.  The 
evidence  shows  that  the  easement  of  the  pub- 
lic In  the  land  In  question  was  acquired  by 
prescription.  The  fee  was  never  in  appel- 
lant The  reversion  in  fee  was  In  appellee. 
After  the  vacation  appellee  entered  Into  pos- 


session under  deeds,  claiming  to  be  the  own- 
er in  fee  of  the  premises.  The  appellant 
bases  Its  right  to  recover  solely  upon  the 
ground  that  the  ordinance  of  July  13,  1004, 
vacating  the  street  is  Illegal  and  void,  and 
that  in  consequence  the  possession  of  appel- 
lee is  without  color  of  right  There  is  no 
objection  to  the  form  of  the  ordinance,  nor 
is  It  questioned  that  It  was  passed  in  strict 
accordance  with  the  formal  requirements  of 
the  statute.  Appellant's  contention  is  that 
the  ordinance  was  passed  for  the  benefit  of 
appellee,  and  that  the  ordinance  for  that 
reason  is  ultra  vires  and  void.  The  evidence 
upon  which  appellant  bases  the  charge  that 
the  ordinance  in  question  was  passed  for  the 
exclusive  benefit  of  the  appellee  amounts 
simply  to  this:  That  Mr.  Daley,  a  division 
superintendent  of  the  Illinois  Central  Rail- 
road Company,  submitted  some  plans  and 
blue  prints  to  the  members  of  the  city  coun- 
cil, showing  wliat  Improvements  appellee  de- 
sired to  make  In  connection  with  Its  termi- 
nals in  the  city  of  Amboy.  He  explained 
that  the  crossing  at  Main  street  would  have 
to  be  abandoned  if  appellee's  plans  were  car- 
ried out  He  explained  that  the  crossing  at 
Division  street  one  block  north,  would  be  im- 
proved, and  that  there  would  be  little  or  no 
switching  done  at  the  crossing  of  Diyision 
street  The  evidence  shows  that  the  propo- 
sition to  vacate  Main  street  was  discussed 
informally,  at  a  meeting  held  in  an  engine 
room,  the  day  before  the  ordinance  was  pass- 
ed. At  this  meeting  a  number  of  the  mem- 
bers of  the  city  council  were  present,  as  well 
as  other  city  ofl9clals  and  a  number  of  citi- 
zens of  the  city  of  Amboy.  On  the  evening 
following  this  meeting  the  city  council  met 
and  after  some  discussion  of  ttxe  proposition 
to  vacate  Main  street  which  was  participat- 
ed in  by  Mr.  Daley,  the  ordinance  in  ques- 
tion was  passed.  None  of  these  facts,  bow- 
ever,  appear  of  record.  There  was  no  peti- 
tion or  contract  or  other  matter  of  record, 
showing  any  reasons  or  motives  for  passing 
the  ordinance. 

It  may  well  be  doubted  whether  parol  ev- 
idence can  be  received  for  the  purpose  of 
showing  that  the  motive  the  city  council  had 
In  passing  the  ordinance  in  question  was  to 
accommodate  some  private  interest  In  all 
the  cases  to  which  our  attention  has  been 
called  in  which  ordinances  have  been  held 
void  because  they  were  passed  for  the  pur- 
pose of  enabling  private  persons  or  corpora- 
tions to  enjoy  and  appropriate  a  portion  of 
a  street  the  evidence  upon  which  such  ordi- 
nances were  declared  void  was  found  In  the 
ordinances  themselves.  Thus,  in  Smith  ▼. 
McDowell,  148  111.  51,  35  N.  E.  141,  22  L. 
R.  A.  383,  which  is  the  only  case  that  appel- 
lant relies  upon  to  support  the  admissibil- 
ity of  parol  evidence  to  show  that  the  streets 
were  vacated  for  the  benefit  of  private  per- 
sons, the  ordinance  recited  that  It  was  passed 
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"to  enable  tbe  owner  of  lot  0,  In  block  22, 
in  the  original  town  of  Cbatswortb,  to  erect 
and  maintain  a  brick  building  on  said  lot 
9,  with  an  area  and  entranceway  to  the  base- 
ment of  such  building  in  said  Fourth  street" 
This  case  gives  no  support  to  appellant's  con- 
tention that  parol  evidence  Is  receivable  for 
tbe  purpose  of  Invalidating  an  ordinance 
by  establishing  a  motive  or  purpose  in  the 
council  to  serve  some  private  interest  In 
Ligare  T.  City  of  Chicago,  139  111.  46,  28  N. 
B.  934,  S2  Am.  St  Rep.  179,  the  court  consid- 
ered two  ordinances,  passed  at  the  same  time 
and  in  relation  to  the  same  subject,  as  parts 
of  a  single  and  entire  scheme,  from  which 
the  conclusion  was  deduced  that  there  had 
been  an  Improper  exercise  of  tbe  power  vest- 
ed in  the  city  council  in  relation  to  streets. 
No  parol  evidence  was  offered  or  heard  in 
that  case.  In  Field  v.  Barling,  149  III.  556, 
37  N.  EL  850,  24  li.  R.  A.  406,  41  Am.  St  Rep. 
311,  the  question  arose  as  to  the  power  of 
the  city  of  Chicago  to  grant  permission  to 
construct  a  bridge  or  covered  passageway 
connecting  two  build.ingB  belonging  to  the 
same  party,  and  it  was  held  that  such  per- 
mission could  not  be  granted.  The  evidence 
that  the  ordinance  was  designed  to  confer 
merely  a  private  beneflt  was  found  In  the 
ordinance  itself.  In  the  case  of '  De  Land  v. 
Dixon  Power  Co.,  225  lU.  212,  80  N.  B.  125, 
the  evidence  that  a  street  was  vacated  mere- 
ly for  tbe  purpose  of  strengthening  the  title 
of  a  private  person  was  found  in  the  petition 
and  record  of  tbe  action  of  the  city  council. 
It  is  there  said,  on  page  217  of  225  111.,  page 
127  of  80  N.  E. :  "The  action  of  tbe  city  coun- 
cil was  merely  an  attempt  to  pervert  the 
power  of  vacation  to  the  sole  purpose  of  en- 
abling private  parties  to  appropriate  and 
enjoy  a  portion  of  a  public  street  This  af- 
firmatively appears  on  the  face  of  the  peti- 
tion for  the  vacation,  and  in  the  order  of  va- 
cation." In  the  case  of  People  v.  Clean  Street 
Co.,  225  111.  470,  80  N.  E.  298,  9  L.  R.  A.  (N. 
S.)  455,  116  Am.  St  Rep.  156,  tbQ  evidence 
that  the  ordinance,  which  purported  to  grant 
exclusive  right  to  a  private  party  to  main- 
tain boxes,  to  be  designated  "city  waste  box- 
es," was  Intended  to  confer  a  mere  private 
beneflt  was  found  in  tbe  ordinance  and  con- 
tract made  In  pursuance  thereof.  In  none  of 
these  cases,  and  in  no  others  to  which  our 
attention  bas  been  called,  was  tbe  validity 
of  tbe  ordinance  made  to  depend  upon  a 
question  of  fact  depending  upon  parol  testi- 
mony for  Its  proof.  In  the  late  case  of  Peo- 
Ide  V.  Wleboldt,  233  III.  572,  84  N.  E.  646, 
this  court  beld  that  It  Is  improper  to  receive 
evidence  which  merely  goes  to  the  motive 
by  which  the  legislative  body  Is  actuated  in 
passing  an  .ordinance.  We  conclude  that  It 
would  be  a  very  unsafe  rule  to  hold  that  an 
ordinance  could  be  rendered  invalid  by  parol 
evidence  as  to  the  reasons  vrged  for  Its  pas- 
sage.   Evidence  of  this  character  Is  held  in- 


admissible, because  It  goes  merely  to  tbe 
motives  which  led  to  the  legislative  acts  In 
question,  which  are  immaterial  and  cannot 
be  inquired  into.  Cooley's  Const  Lim.  (5th 
Ed.)  222;  Dillon  on  Mun.  Corp.  311;  Meyer 
V.  Village  of  TeutopoUs,  131  111.  652,  23  N.  R 
651 ;  People  v.  Cregler,  138  111.  401,  28  N.  E. 
812;  People  v.  Grand  Trunk  Railway  Co., 
232  111.  292,  83  N.  B.  839;  People  v.  Wle- 
boldt, supra. 

Even  if  It  were  sUown  by  competent  evi- 
dence that  the  city  council  vacated  this  street 
after  due  consideration  of  the  inconvenience 
to  tbe  public  on  the  one  band,  and  the  pub- 
lic benefits  expected  to  result  from  tbe  im- 
provement  proposed  on  the  other,  the  mere 
fact  that,  as  an  Incident  to  such  action,  ap- 
pellee also  derived  benefits  therefrom  would 
not  warrant  us  In  declaring  the  ordinance 
void.  If  there  was  an  honest  exercise  of 
judgment  that  the  public  interest  would  be 
subserved  by  tbe  vacation,  the  incidental  ben- 
efits received  by  api)eflee  would  not  render 
tbe  ordinance  void.  The  decisions  rendered 
wherein  ordinances  of  this  character  have 
been  held  void,  as  we  already  pointed  out, 
are  cases  in  which  the  evidence  that  tbe  pow- 
er was  exercised  solely  for  the  benefit  of  a 
private  Interest  appeared  In  the  ordinance,  or 
otherwise  in  the  official  records  of  the  munic- 
ipality, and  from  which  it  was  clearly  shown 
that  'no  consideration  of  public  interests 
could  have  led  to  tbe  enactment  of  the  or- 
dinance. The  trial  court  properly  beld  that 
an  estoppel  in  pais  could  not  be  relied  on  as 
a  defense  in  an  action  of  ejectment  Lin- 
nertz  v.  Dorway,  175  111.  608,  61  N.  E,  809, 
67  Am.  St  Rep.  232;  Grubbs  t.  Boon.  201 
lU.  98,  66  N.  E.  890;  Wakefield  v.  Van  Tas- 
seU,  202  111.  41,  66  N.  B.  830,  65  L.  R.  A.  511, 
05  Am.  St.  Rep.  207.  The  mandamus  cases 
cited  on  tbis  point  wherein  this  court  bas 
regarded  matters  of  estoppel  In  pais  in  de- 
termining what  action,  ought  to  be  taken  In 
the  exercise  of  a  sound  legal  discretion,  can- 
not be  regarded  as  apthorlzlng  the  consider- 
ation of  this  equitable  defense  in  other  ac- 
tions at  law,  in  respect  to  which  no  discre- 
tion can  t>e  exercised. 

The  result  reached  by  the  trial  court  is  the 
correct  one,  and  its  holdings  on  the  proposi- 
tions of  law  submitted  are  weU  supported  by 
the  decisions  of  this  court 

The  Judgment  is  affirmed. 

Judgment  affirmed. 


(236  III.  M4> 
WAIiKER  ▼.  MONTaOMBBT  et  aL 
(Supreme  Court  of  Illinois.    Oct  26,  1906.) 

1.  PBAtTDtJU:NT  CONVETANOEB   (f  295*)— E>VI- 
DENCB. 

Suits  on  notes  had  beeq.peoding  for  several 

terms  prior  to  a  conveyance  of  a  farm  attacked 
by  a  creditor's  bill,  and  grantee  was  an  attorney, 
and  must  have  known  of  the  pending  litiKation. 
Tlie  dd>tor  owned  a  store  and  otiter  proper^v  • 
home  and  other  town  property,  and  the  tana. 
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aod  disposed  of  all  at  about  the  same  time,  at 
any  pricea  be  conld  set  to  prevent  collect-ion  of 
the  notes.  The  consideration  paid  for  the  farm 
was  $2,000  cash,  subject  to  a  mortgage  of  |4,o00, 
and  the  taxes  whidi  were  not  yet  doe.  The 
tuna  was  worth  $9,600,  and  erantee  sold  it  with- 
in 90  days  for  $9,000.  The  ^,000  was  not  paid 
to  the  debtor,  but  was  paid,  on  his  order,  to 
another  for  no  apparent  reason,  and  soch  other 
testified  that  there  was  a  tenant  on  the  farm, 
and  a  crop  of  broom  com,  and  that  the  $2,000 
covered  both  the  crop  and  the  land.  Grantee 
did  not  testify,  and  made  no  denial  of  his  knowl- 
edge of  the  pending  suits  or  any  explanation  of 
his  participation  in  the  fraud.  Held,  that  the 
conveyance  was  frandalent,  and  that  grantee 
wonid  be  required  to  account  to  the  judgment 
creditor. 

[Ed.  Note.— For  other  case^  see  Fraodolent 
Conveyances,  Dec.  Dig.  i  293.*] 

2.  EVIDKIfCB  (S  314*)— HBAB8AT. 

Bvidence  on  a  oreditor's  bill,  attacking  a 
conveyance  as  fraudulent,  that  the  money  re- 
ceived by  witness  covered  both  a  crop,  on  thi 
land  conveyed  and  the  land  was  not  hearsay,  bat 
what  the  parties  to  the  transaction  said  to  wit- 
ness on  the  subject  was. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  314.*] 

a  Cbeditobs'  Suit  (J  25*)— Riofir  to  Main- 

TAiH  Bnx— Administiiatob. 

Where  judgments  were  recovered  by  one  as 
administrator,  and  executions  sued  out  in  bis 
name  in  tbat  capacity,  he  had  the  right  to  prose- 
cute a  creditor's  bill,  as  administrator,  for  the 
collection  of  the  judgments,  regardless  of  any 
question  as  to  whom  he  should  account  to. 

[Ed.  Not*.— For  other  cases,  see  Creditois' 
Suit,  Dec  Dig.  (  26.*] 

4.  Afpxai.  and  Ebbob  (S  1090*)  —  Cboss-Eb- 
80B8— Scope. 

A  creditor's  bill  was  filed  against  numerous 
persons,  to  whom'  sales  and  conveyances  had 
been  made  by  the  debtor,  but  neither  the  trans- 
actions nor  the  persons  had  any  connection 
whatever  with  each  other.  The  circuit  court 
dismissed  the  bill,  but  on  appeal  the  Appellate 
Conrt  found  against  one  of  the  debtor's  grantees 
and  in  favor  of  the  other  defmidants,  and  such 
grantee  appealed  to  the  Supreme  Court.  Held, 
that  his  appeal  brought  nothing  to  the  Supreme 
Court  except  the  decision  of  the  Apellate  Court 
against  him,  with  which  no  other  defendant  was 
concerned,  and  hence  cross-errors  as  to  the  other 
defendants  could  not  be  considered. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error.  Dec  Dig.  f  1090.*] 

5.  APPEAL  AND  Ebbob  (f  1038*)— HABin.Ess 
Ebbob. 

A  grantee,  as  to  whom  a  conveyance  is  set 
aside  as  fraudulent,  on  a  creditor's  bill  cannot 
complain  that  he  was  not  required  to  account 
for  the  difference  between  the  consideration  paid 
and  the  actual  value  of  the  farm  and  a  crop 
thereon,  rather  than  for  the  difference  between 
such  consideration  and  the  amount  for  which 
he  sold  the  farm,  which  was  less  than  the  farm's 
value. 

[Ed.  Note.— For  other  cases,  see  Appeal  amd 
Error.  Cent  Dig.  §i  4060,  4061;  Dec  Dig.  { 
1033.*] 

Appeal  from  Apellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Shelby 
County;    S.  L.  Dwight,  Judge. 

Credltor'8  bill  by  Abios  W.  Walkerv  ad- 
ministrator of  the  estate  of  Joseph  Walker, 
deceased,  against  T.  F.  Dove,  Michael  Mont- 
gomery, and  others.  From  a  judgment  of 
the  Appellate  Court,  affirming  a  decree  for 


defendants,  except  as  to  Dove,  as  to  whom 
the  decree  was  reversed.  Dove  appeals.  Af- 
firmed. 

George  B.  Rhoads,  for  appellant.  D.  J. 
Miller  and  W.  0.  Eelley,  for  appellee. 

CABTWRIQHT*  O.  J.  On  December  18, 
1902,  the  appellee,  Amos  W.  Walker,  as  ad- 
ministrator of  the  estate  of  Joseph  Walker, 
deceased,  recovered  two  Judgments  in  the 
circuit  court  of  Shelby  county,  one  against 
Michael  Montgomery  tor  $982^35  and  costs, 
and  the  other  against  said  Montgomery  and 
O.  A.  Edwards  for  $1,822.53  and  costs.  The 
Judgments  were  based  upon  notes  made  in 
the  spring  of- 1896,  and  suits  against  Mont- 
gomery upon  them  were  pending  in  some 
form  In  said  circuit  court  from  1899  until 
the  Judgments  were  rendered.  The  execu- 
tions having  been  issued  on  the  Judgments, 
and  returned  no  property  found,  the  appellee 
filed  his  creditor's  bill  in  this  case  against 
the  appellant  T.  F.  Dove,  and  many  other 
persons,  praying  the  court  to  set  aside  vari- 
ous sales  and  conveyances  made-  by  the  Judg: 
ment  debtor,  Michael  Montgomery,  on  the 
ground  that  they  were  fraudulent  and  In- 
tended to  prevent '  appellee  from  collectlag 
said  Judgments.  The  defendant  Michael 
Montgomery  was  defaulted,  and  otiier  de- 
fendants, among  whom  was  Dove,  filed  an- 
swers. The  defendant  Dove  by  Us  answer 
admitted  that  be  porcbased  a  farm  of  160 
acres  near  Windsor,  in  Shelby  county,  from 
Montgomery,  on  November  17,  1900,  and  aft- 
erwards sold  and  conveyed  tlie  same  to  Sam- 
uel M.  Buoy,  but  he  denied  all  charges  of 
fraud  contained  in  the  bill.  The  Issues,  made 
by  the  bill  and  answers  respecting  tlie  vari- 
ous sales  and  conveyances  were  referred  to  a 
special'  master,  who  took  the-  evidence,  and 
returned  the  same  with  his  eonclusions  and 
a  recommendation  that  the  bill  be  dismissed 
for  want  of  equity.  The  circuit  court  heard 
the  cause  on  exceptions  to  the  report,  and 
overruled  them,  and  entered  a  decree  dismiss- 
ing the  bill  for  want  of  equity,  at  the  com- 
plainant's costs.  From  that  decree  an  appeal 
was  taken  to  the  Appellate  Conrt  for  the 
Third  District,  and  that  oonrt  affirmed  the 
decree,  except  as  to  Dova  The  decree  was 
reversed  as  to  him,  with  directions  to  ttie 
circuit  court  to  enter  a  decree  requiring  him 
to  account  for  the  sum  remaining,  after  de- 
ducting from  the  amount  received  by  him 
upon  -the  sale  to  Buoy  the  $2,000  which  he 
paid  Montgomery,  the  amount  due  on  a 
mortgage  for  $4,500  at  the. time  he  received 
the  deed,  and  the  taxes  unpaid  on  the  land 
when  such  deed  was  made,  so  far  as  the 
same  should  be  required  -to  pay.  said  Judg- 
ments and  costs.  Dove -appealed  from  the 
Judgment  of  tlie  Appellate  Court 

The.  evidence  estabiisbed  the  following 
facts:    The  suits  on  the  notes  were  pending 
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In  the  circuit  court  of  Shelby  county  for 
several  terms  before  the  conveyance  of  the 
farm,  and  the  defendant  Dove  was  an  attor- 
ney In  active  practice  In  that  court  There 
were  regular  printed  bar  dockets  Issued  by 
the  clerk  and  distributed  to  the  attorneys, 
containing  the  numbers  and  titles  of  all  cases 
pending  In  the  court,  including  the  suits  In 
question,  and  Dove  must  have  known  of  the 
pending  litigation.  Michael  Montgomery,  the 
debtor,  was  anxious  and  determined  to  defeat 
the  collection  of  the  notes,  and  for  that  pur- 
pose set  about  getting  rid  of  all  his  prop- 
erty, real  and  personal.  In  November,  1900. 
He  owned  a  drug  store,  and  other  personal 
property,  a  home,  and  other  town  prqper^ 
in  the  town  of  Windsor,  and  the  farm  of  180 
acres.  He  disposed  of  all  this  property  at 
about  the  same  time  at  any  prices  that  he 
could  get,  and  for  the  fraudulent  purpose 
of  preventkig  the  collection  of  the  complain- 
ant's demands.  All  of  this  was  done  within 
a  few  days,  and  deeds  or  bills  of  sale  were 
recorded  at  the  same  time,  on  Novemt>er  23, 
1900,  two  of  which  ran  to  the  defendant 
Dove.  One  of  the  conveyances  was  a  deed 
made  by  Montgomery  to  Dove  for  the  farm, 
and  the  consideration  paid  was  $2,000  cash, 
subject  to  a  mortgage  of  $4,500  and  the  taxes 
of  1900,  which  were  not  due.  The  farm  was 
worth  $9,000,  and  Dove  sold  It  within  90 
days  to  Samuel  M.  Buoy  for  $9,000.  The 
$2,000  was  not  paid  to  Montgomery,  but  was 
paid  on  his  order  to  -a  man  named  Vorls  for 
no  apparent  reason,  and  Vorig  delivered  it  to 
the  purchaser  of  the  drugstore,  which  sale  was 
also  attacked  by  the  bill.  Voris  testified  that 
there  was  a  tenant  on  the  place  and  a  crop  of 
broom  corn,  and  that  the  $2,000  covered  both 
the  broom  com  and  the  land.  It  is  urged 
that  this  testimony  about  the  broom  corn 
was  hearsay,  but  there  was  nothing  of  that 
nature  in  the  testimony  that  the  $2,000 
which  Voris  received  covered  both  the  broom 
com  and  the  land,  and  the  alleged  hearsay 
was  what  the  parties  to  the  transaction  said 
to  Vorls  on  the  subject  That  the  conveyance 
by  Montgomery  was  fraudulent  so  far  as  he 
was  concerned,  is  beyond  question,  and  the 
evidence  was  entirely  sufficient  to  establish 
Its  fraudulent  character  as  to  Dove.  Dove 
did  not  testify,  and  made  no  denial  of  his 
knowledge  concerning  the  pending  suits,  or 
any  explanation  of  his  participation  In  the 
fraud.  The  decree  of  the  circuit  court  as  to 
bim  was  clearly  against  the  evidence,  and 
the  Judgment  of  the  Appellate  Court  is  fully 
sustained  by  the  record. 

It  Is  urged  that  there  could  be  no  decree 
In  favor  of  the  c<miplainant  for  the  reason 
that  be  bad  been  discharged  by  the  county 
court  as  administrator  of  the  estate.  If  the 
estate  had  not  been  settied,  an  order  dis- 
charging him  would  be  a  nullity,  but  whether 
be  had  been  so  discharged  we  will  not  in- 


quire. The  Judgments  were  rendered  in  fa- 
vor of  the  complainant  as  administrator,  and 
the  executions  were  sued  out  In  his  name  lu 
tliat  capacity.  Dove  was  not  deprived  of 
any  rights,  and  the  Judgments  settled  the 
question  In  what  capacity  the  recoveries 
were  had.  The  complainant  had  a  right  to 
prosecute  the  creditor's  bill,  as  he  did,  for 
the  collection  of  the  Judgments,  regardless 
of  any  question  as  to  whom  he  should  ac- 
count Atkinson  v.  Foster,  134  lU.  472,  26 
N.  E.  528. 

The  appellee  has  assigned  cross-errors, 
questioning  the  correctness  of  the  Judgment 
of  the  Appellate  Ck>urt  as  to  sales  and  con- 
veyances other  than  the  sale  to  Dove.  The 
bill  was  filed  against  numerous  persons  to 
whom  sales  and  conveyances  of  proper^, 
real  and  personal,  were  made  by  Montgom- 
ery, but  neither  the  transactions  nor  the  per- 
sons to  whom  the  sales  and  conveyances 
were  made  were  connected  in  any  manner. 
The  decision  as  to  one  sale  or  conveyance 
would  have  no  influence  or  bearing  upon  the 
decision  as  to  any  other,  and  In  such  a  case, 
where  the  interests  of  the  parties  are  sepa- 
rate, a  decree  amounts,  in  etFect  to  separate 
and  distinct  decrees,  so  that  an  appeal  may 
be  taken  from  either,  part  without  affecting 
the  record  as  to  the  other  part  While  a 
Judgment  at  law  is  a  unit,  a  decree  In  equity 
may  have  the  eflFect  of  several  s^arate  de- 
crees. If  the  circuit  court  had  found  and 
decreed  against  Dove  and  lu  favor  of  the 
other  defendants,  an  appeal  by  him  would 
not  have  brought  before  the  Appellate  Court 
any  question  as  to  the  other  parties.  The 
circuit  court  dismissed  the  bill,  and  the  ap- 
peal from  that  decree  brought  the  whole 
case  to  the  Appellate  Court  but  the  Appel- 
late Court  found  only  against  Dove  and  In 
favor  of  the  other  defendants,  and  Dove  ap^ 
pealed.  His  appeal  brought  nothing  here, 
except  the  decision  of  the  Appellate  Court 
against  him,  with  which  no  other  defendant 
was  concerned ;  and,  while  an  appellee  may 
assign  cross-errors  on  matters  brought  be- 
fore this  court  by  an  appellant,  cross-errors 
cannot  be  assigned  as  to  separate  parts  of 
a  decree  not  brought  before  the  court  by  ap- 
peal. Cheney  v.  Teese,  113  111.  444;  Walker 
V.  Prltchard,  121  111.  221,  12  N.  E.  336.  The 
cross-errors  as  to  the  other  parties  cannot 
be  considered,  and  no  cross-error  is  assigned 
as  to  the  basis  upon  which  relief  was  award- 
ed against  Dove.  Of  course  he  has  no  ground 
of  complaint  that  he  was  not  required  to  ac- 
count for  the  dlfTerence  between  the  consid- 
eration paid  and  the  actual  value  of  the  farm 
and  broom  corn,  rather  than  for  the  differ- 
ence between  such  consideration  and  the 
amount  for  which  be  sold  the  farm. 

The  Judgment  of  the  Appellate  Ooort  Is 
affirmed. 

Judgmoit  affirmed. 
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(336  111.  XO) 

HAMPTON  T.  CHICAGO  &  A.  R.  CO. 
(Supreme  Gonrt  of  Illinola.    Oct  26,  1908.) 

1.  Appbai.  Ain>  Ebbos  (S  1094*)— Review— 
Dbcsbiomb  or  Iktkbiikdiatb  Coubtb— Qceb- 
TioNB  OF  Fact. 

He  Sopreme  Court,  on  appeal  from  a  judg- 
ment of  the  Appellate  Coart,  affirmiDg  a  judg- 
ment rendered  on  a  verdict  on  a  controverted 
qneetion  of  fact,  cannot  determine  on  which 
side  of  the  question  the  greater  weight  of  the 
evidence  wai. 

[B2d.  Note.— Fw  other  casea,  see  Appeal  and 
Error^  Cent.  Dig.  f{  4322,  4324;  Dec.  Dig.  i 

2.  Mabtxr  ahd  Skbvant  (t  289*)— RuuiS  or 

EMPLOTMENT— ABBOOATIOIT  —  QUESTIOIT    FOB 

Jdbt. 

Where,  in  an  action  for  the  death  of  a  rail- 
way engineer,  killed  by  an  accident  to  hia  engine 
while  mnning  in  violation  of  a  rule  fixing  the 
mazimom  speed  of  engines  running  backward 
at  10  miles  per  hour,  witnesses  testified  to  the 
mnning  of  trains  over  the  road  where  the  acci- 
dent occurred,  for  several  months,  at  a  speed 
gieatlr  in  excess  of  that  rate,  and  it  appeared 
that  the  engineer  had  previously  made  trips  over 
the  road,  and  over  other  parts  of  the  company's 
lines,  and  that  he  had  been  in  the  company's  em- 
ploy as  fireman  and  engineer  for  more  than  two 
years,  the  court  could  not  say,  as  a  matter  of 
law,  that  there  was  no  evidence  to  show  that  he 
had  knowledge  of  the  disregard  of  the  rule. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  S  289.*] 
S.  BfABTSB  AND  Sebvaitt  (S  286*)— Injubt  to 

Sebvan-f— QvBsnoNB  OF  Fact— Neouqcrcb 

— CONTBIBUTOBT  NeOLIOENCE. 

In  an  action  for  the  death  of  an  engineer 
by  the  derailment  of  his  engine,  questions  of  the 
condition  of  the  track,  the  rate  of  speed  at  which 
the  engine  was  running,  the  proximate  cause  of 
its  leaving  the  track,  and  the  abrogation  of  a 
speed  rule  held,  under  the  evidence,  questions 
property  submitted  to  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1010-1050;  Dec.  Dig.  | 

4.  WinnssEB  (I  397*)— Cbedibujtt  —  INCON- 

SIBTEKT    STATEUEI^TS     ON     CBOSB-EXAUINA- 
TIOK. 

That  witnesses,  in  an  action  for  the  death 
of  an  engineer  caused  by  the  derailment  of  his 
engine,  testifying  on  direct  examination  to  the 
(Jefective  condition  of  the  track  at  the  place  of 
the  accident,  testified  on  cross-examination  that 
the  defects  were  not  at  the  place  where  the  en- 

?'ine  left  the  track,  but  several  feet  from  it  af- 
ected  only  the  weight  of  their  evidence,  and  not 
its  competency. 

[Ed.  Note.— For   other  cases,  see  Witnesses, 
Cent.  Dig.  {  1265 ;  Dec.  Dig.  |  897.*] 

5.  Mabteb  and  Sekvant  (5  278*) — RtntES  of 
BSicpi.o'nfENT—ABBOOATiON— Evidence. 

Abrogation  of  a  rule  estal^lished  by  an  em- 
ployer may  be  shown  by  proof  of  its  habitual 
violation,  with  the  employer's  knowledge,  actual 
or  constructive ;  and,  where  it  has  continued  for 
such  a  length  of  time  that  the  employer  might 
reasonably  have  known  ol  it  knowledge  will  be 
presumed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  27&*] 

8.  Mabteb  and  Sebvant  (J  270*)- Inju'bt  to 
Sebvant— Rui.es  of  Euflotment— Abbooa- 
TiON— Evidence— Admissibiutt. 

On  the  issue  whether  a  railway  company 
had  abrogated  a  rule  fixing  the  maximum  si>eed 
of  engines  running  badcward,  testimony  of  wit- 
nesses as  to  the  running  .of  trains  at  a  speed 


greater  than  that  Sxed  by  the  rule  was  not  ob- 
jectionable, on  the  ground  that  the  points  of  ob- 
servation of  the  witnesses  were  at  such  places 
that  it  could  not  be  inferred  that  the  officers 
of  the  company  would  observe  a  violation  of 
the  rule. 

_  [Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  270.*] 

Appeal  from  Appellate  Court,  Third  DIb- 
trict,  on  Appeal  from  Circuit  Court,  Sanga- 
mon County ;  James  A.  Creighton,  Judge. 

Action  by  Lucy  N.  Hampton,  administra- 
trix of  William  H.  Hampton,  against  the 
Chicago  &  Alton  Railroad  Company.  From  a 
judgment  of  the  Appellate  Court,  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Patton  &  Fatton  (F.  S.  Winston,  of  coun- 
sel), for  appellant  Hardin  W.  Masters  and 
Thomas  D.  Masters,  for  appellee. 

FARMER,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Appellate  Court,  affirming 
a  Judgment  of  the  circuit  court  In  favor  of 
appellee,  against  appellant,  for  15,500  dam- 
ages, on  account  of  the  deatb  of  appellee's 
Intestate,  William  H.  Hampton,  which  It  is 
alleged  was  caused  by  the  negligence  of  ap- 
pellant The  deceased,  at  the  time  of  bis 
death,  was  employed  by  appellant  in  the 
capacity  of  locomotive  engineer.  In  October, 
1906,  the  engine  and  tender  deceased  was  in 
charge  of  left  the  track  and  the  engine  turned 
over.  Appellee's  Intestate  was  caught  under 
the  engine  and  killed.  The  declaration 
charged  that  appellant  negligently  and  care> 
lessly  permitted  Its  railroad  track  to  become 
and  remain  in  an  unsafe  and  dangerous  con- 
dition ;  that  the  rails  of  said  railroad  track 
were  loose  and  Insecurely  fastened  to  the 
cross-ties  underneath  them;  that  said  cross- 
ties  were  decayed,  rotten,  and  unsound,  and 
the  spikes  were  loose,  so  that  said  railroad 
track  was  rendered  unsuitable  and  danger- 
ous for  the  movement  of  trains  upon  it,  and 
that  on  account  of  said  defective  condition 
of  the  railroad  track  the  engine  left  the  track, 
toppled  over,  and  killed  appellee's  intestate. 
The  evidence  shows  that  appellant's  rail- 
road consists  of  a  main  line  running  from 
Chicago  to  East  St  Louis,  and  a  number 
of  branch  lines.  One  of  Its  branches  Is 
known  as  the  Chicago  &  Kansas  City  Divi- 
sion. This  branch  leavcB  the  main  line  at 
Bloomlngton,  and  runs  In  a  westerly  direc- 
tion to  Kansas  City.  Another  branch,  known 
as  the  Peoria  Branch,  runs  from  Springfield 
north  to  Peoria  and  crosses  the  Kansas 
City  Division  at  a  station  called  San  Jose. 
Trains  going  from  Bloomlngton  to  Peoria, 
on  reaching  San  Jose  via  the  Kansas  City 
Branch,  pass  from  that  track  to  the  track  of 
the  Peoria  Branch  by  means  of  a  Y,  and 
are  obliged  to  run  backwards  from  San  Jose 
to  Peoria.  On  the  morning  of  the  accident 
the  crew  of  which  appellee's  Intestate  was 
engineer  was  ordered  to  take  an  engrine,  ten-. 
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der,  and  caboose  from  Bloomington  to  Pe- 
oria. The  crew,  besides  the  engineer,  con- 
sisted of  a  fireman,  conductor,  and  two 
brakemen.  They  proceeded  "head-on"  to 
San  Jose,  backed  around  the  Y  upon  the 
Peoria  Branch  track,  and  then  proceeded^ 
running  backwards,  toward  Peoria.  After 
having  gone  about  four  miles,  the-  engine 
iind  tender  left  the  track,  and  after  running 
upon  the  ties  for  from  150  to  100  feet,  the 
engine  turned  oyer,  killing  the  engineer.  De- 
ceased became  an  engineer  on  appellant's 
road  In  June  before  his  death.  Prior  to  that 
time  he  had  been  employed  by  appellant  for 
about  two  years.  In  the  capacity  of  fireman. 

Appellee's  evidence  abundantly  tended  to 
prove  the  allegations  of  the  declaration  as 
to  the  condition  of  the  track,  and  that  these 
conditions  caused  the  engine  to  leave  the 
track.  Appellant  concedes  that  appellee's 
evidence,  standing  alone,  made  a  prima  facie 
cue,  and  no  motion  was  made  at  Its  con- 
eluBion  to  direct  a  verdict  Appellant  of- 
fered In  evidence  a  rule  adopted  by  it  for 
the  management  of  trains,  which  reads  as 
follows:  "On  branch  lines,  an  engine  run- 
ning backwards  must  reduce  speed  to  ten  or 
less  miles  an  hour,  according  to  condition 
of  track,  the  object  being  to  obtain  absolute- 
ly safe  movement."  It  also  offered  testimony 
tending  to  show  that  deceased  had  been 
(timlshed  with  a  copy  of  this  rule  in  June 
before  his  death,  and  that  at  the  time  of 
the  accident  the  engine  was  running  back- 
ward over  the  Peoria  Branch  at  a  greater 
rate  of  speed  than  10  miles  an  hour.  It 
farther  offered  testimony  contradictory  to 
that  of  the  appellee  as  to  the  condition  of 
the  track,  and  tending  to  show  that  the  high 
rate  of  speed  at  which  the  engine  was  run- 
ning, and  not  the  defective  condltl<Mi  of  the 
track,  caused  it  to  leave  the  rails.  In  re- 
bnttal  the  appellee  Introduced  testimony 
tending  to  show  that  the  speed  rule  had 
never  been  In  force  or  observed  by  train- 
men, and  that  it  had  been  the  habit  ever 
since  its  adoption,  and  for  several  months 
prior  to  the  accident,  to  run  engines  and 
trains  backward  from  San  Jose  to  Peoria 
at  a  rate  of  speed  greatly  In  excess  of  10 
miles  per  hoar.  At  the  conclusion  of  all 
the  evidence  appellant .  moved  the  court  to 
direct  a  verdict  in  Its  favor.  The  grounds' 
upon  which  appellant  based  its  right  to 
have  a  verdict  directed  In  its  favor  were 
that  the  evidence  did  not  show  any  habitual 
violation  <tf  the  rule,  and  if  there  was  such 
violation,  the  evidence  failed  to  show  knowl- 
edge of  appellant,  actual  or  constructive,  and 
that  the  evidence  also  failed  to  show  that 
If  tbe  speed  rule  was  habitually  disregard- 
ed, the  deceased  had  knowledge  of  such  hablt- 
nal  dlsMgard. 

The  evidence  is  not  clear  as  to  how  long 
the  deceased  had  worked  on  or  run  trains 
over  appellant's  Peoria  Branch.  He  had  no 
regular  run,  bnt  appears  to  have  been  en- 
gaged, the  greater  part  of  the  time  he  was 


engineer.  In  running  construction  trains  be- 
tween Bloomington  and  Springfield  on  the 
main  line,  and  between  Bloondngtonand  San 
Jose  oh  the  Kansas  City  Plvi«lon,  and  be- 
tween San  Jose  and  Springfield  on  the 
Peoria  Branch.  He  also  made  a  number  of 
trips,  how  many  the  evidence  does  not  show, 
on  the  Peoria  Branch  between  Peoria  and 
San  Jose.  The  proof,  as  we  have  said,  tends 
to  show  that  the  speed  rule  had  been  ha:bltu- 
ally  disregarded  in  running  trains  backward 
between  San  Jose  and  Peoria,  .but  appellant 
contends  that  there  was  no  testimony  tend- 
ing to  show  that  the  deceased  had  actual 
knowledge  of  such  habitual  disregard  of 
the  rule,  and  that,  on  account  of  his  not 
having  been  frequently  over  the  road  between 
San  Jose  and  Peoria,  it  cannot  be  justifi- 
ably inferred  from  the  evidence  that  he 
had  such  knowledge.  In  taking  this  position 
appellant  assumes  that  the  evidence  shows 
that  it  was  the  violation  of  the  speed  rule 
that  caused  the  accident  Whether  this  Is 
true,  or  whether  the  defective  condition  of 
the  track  was  the  proximate  cause,  was  a 
controverted  question  of  fact,  and  on  which 
side  of  the  question  was  the  greater  weight 
of  the  evidence  is  not  open  to  review  here. 
Furthermore,  if  proof  of  knowledge  of  de- 
ceased of  the  violation  of  the  speed  rule 
were  necessary,  we  do  not  thlUk  it  can  be 
said,  as  a  matter  of  law,  that  there  was  no 
proof  upon  this  subject  A  number  of  wit- 
nesses for  appellee  testified  to  the  running 
of  trains  over  the  road  where  the  accident 
occurred,  for  a  period  of  several  months  be- 
fore it  occurred,  at  a  rate  of  speed  greatly 
In  excess  of  10  miles  per  hour.  Deceased 
had  made  some  trips  over  tliis  line  before 
his  death,  and  had  made  other  trips  over 
other  parts  of  the  appellant's  lines  to  and 
from  San  Jose.  He  had  been  in  appellant's 
employment  as  fireman  and  engineer  for 
more  than  two  years  prior  to  his  death. 
These  were  circumstances  proper  to  be  con- 
sidered by  the  jury  upon  the  question  wheth- 
er he  might  have  known  of  the  disregard  of 
the  speed  rule.  Their  suflSclency  to  prove 
the  fact  cannot  be  Inquired  Into  by  us. 

The  evidence  also  was  conflicting  as  to  the 
rate  of  speed  the  engine  was  running  when 
the  accident  happened.  Two  witnesses  testl> 
fied  for  appellee  that  it  was  "not  going  very 
fast,"  one  that.  It  was  going  "pretty  fast," 
and  one  that  it  was  running  l8  or  20  miles 
per  hour.  The  conductor  of  the  crew  with 
Hampton  at  the  time  of  the  accident,  and 
the  two  brakemen,  testified  the  engine  was 
running  20  miles  per  hour ;  the  fireman,  that 
it  was  running  between  15  and  20  miles  per 
hour.  In  rebuttal  appellee,  introduced  wit- 
nesses who  testified  that  the  fireman  and 
one  of  the  brakemen  said,  soon  after  the 
accident,  that  the  engine  was  not  running 
over  10  miles  an  hour.  The  condition  of 
the  track,  the  rate  of  speed  at  which  the  en- 
gine was  running,  the  proximate  cause  of 
its  leaving  the  track,  and  whether  the  speed 
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role  had  been  disregarded  for  rach  length 
of  time  that  appellant  mnst  be  deemed  to 
hare  had  knowledge  of  It,  and  acquiesced 
therein,  so  that  It  to  to  be  considered  abro- 
gated, were  all  questions  of  fact  properly 
submitted'  to  the  jury,'  and  upon  which  the 
judgment  of  the  Appelate  Conrt  Is  conclu- 
sive. 

It  is  Insisted  by  appellant  that  the  cross- 
examination  of  certain  witnesses  of  appel- 
lee who  testified  as  to  the  defective  condi- 
tion of  the  track  shows  that  the  defects  de- 
scribed by  them  were  not  at  the  place  where 
the  tender  and  engine  left  the  track,  bnt  were 
fieveral  feet  south  of  It,  and  for  that  rea- 
son the  conrt  erred  In  oyerruUng  a  motion 
made  by  appellant  to  exclude  the  testimony 
of  said  witnesses.  These  witnesses  testi- 
fied In  chief  to  the  rotten  ties,  loose  rails, 
and  spikes  at  the  place  where  the  tender  and 
engine  left  the  rails.  If  on  cross-examina- 
tion they  testified  to  a  contradictory  state  of 
facts,  as  claimed  by  appellant,  thto  affected 
only  the  weight  of  their  testimony,  and  not 
Its  competency. 

It  is  also  argued  that  the  court  erred  In 
admitting  testimony  of  witnesses  for  appel- 
lee as  to  the  running  of  trains  between  San 
Jose  and  Peoria  backward  at  a  rate  of  speed 
greater  than  10  miles  per  hour.  Abroga- 
tion of  a  rule  may  be  shown  by  proof  of 
its  habitual  violation,  with  knowledge  of 
the  employer.  Chicago  &  Western  Indiana 
Ballroad  Co.  y.  Flynn,  154  111.  448,  40  N.  E. 
332;  6  Thompson  on  Negligence,  {  7773. 
Knowledge  of  the  employer  of  the  violation 
may  be  actual  or  constructive.  If  tt  Is  con- 
tinued for  BDch  a  length  of  time  that  the 
employer  might  reasonably  have  known  of 
it,  knowledge  will  be  presumed.  The  basis 
of  the  objection  to  this  testimony  was  that 
the  points  of  observation  of  the  witnesses 
were  at  such  places  that  It  coald  not  be  pre- 
samed  or  Inferred  that  the  officers  or  agents 
of  appellant  would  observe  the  violation  of 
the  rules.  The  same  duty,  with  reference 
to  Its  track,  and  rules  governing  the  opera- 
tion of  its  trains,  upon  its  line  between  Peo- 
ria and  San  Jose,  rested  upon  the  appellant 
that  rested  upon  it  with  reference  to  Us 
other  lines.  There  was  no  error  In  the  ad- 
mission of  the  testimony  upon  this  subject, 
and  we  think  the  law  applicable  to  It  was 
stated  with  substantial  correctness.  In  appel- 
lee's fourth  Instruction,  of  which  complaint 
Is  made  by  appellant 

Complaint  Is  also  made  of  the  refusal  of 
the  court  to  give  two  of  the  31  Instructions 
asked  by  appellant  The  twenty-nine  in- 
structions given  cover  20  pages  of  the  ab- 
stract, and  elaborately  cover  every  question 
appellant  was  entitled  to  have  given  to  the 
jury   in  the  instructions. 

Upon  the  controverted  qoestlons  of  fact, 
the  evidence  justified  the  conrt  in  submitting 
the  case  to  the  jury,  and  we  find  no  errors 


of  law  In  tho  record  that  would  Jmtlfy  a 
reversal  of  the  judgment  of  the  Appellate 
Court    It  Is  therefore  affirmed. 
Judgment  affirmed. 

(2»  ni.  S33) 

COOMBS  et  al.  v.  PHBLPS  et  al. 

(Supreme  Court  of  Illtnois.    Oct  26,  190&    Re- 
hearing Denied  Dec  4,  1908.) 

1.  WiiXB  (I  70*)— CoNSTBUcnoN— What  Law 

OOVEBHS. 

The  dispoBitiOD  b;  will  of  real  property  in 
Illinois  is  governed  by  the  laws  of  Illinois. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  §   185;    Dec.  Dig.   i  70.«] 

2.  ExKcnroBS  and  Adicinibtkatobs  (S  518*)— 
Collection  or  Assets. 

Under  the  rule  preserving  local  assets  for 
the  satisfaction  in  the  first  instance  of  local 
claims,  a  provision  in  a  will  of  a  nonresident 
for  the  sale  of  his  interest  in  real  estate  in 
Illinois  for  the  payment  of  nonresident  cred- 
itors is  in  conflict  with  the  law  of  Illinois  and 
cannot  be  made  effective ;  but.  on  the  will  being 
probated  in  Illinois^  the  residue  after  the  pay- 
ment of  creditoia  in  Illinois  may  be  removed 
from  the  state  for  the  payment  of  nonresident 
creditors. 

[Ed.  Note.— For  other  cases,  see  Ezecntors  and 
Administrators,  Cent  Dig.  H  231(K^822;  Dec. 
Dig.  i  519.*] 

3.  Wilis     ({     759*)  —  COHSTBDCnOR— ESTATKB 
ACQUIBSD. 

Testator  devised  to  two  daughters  and  a 
son  the  residue  of  his  property  in  Illinois  after 
the  payment  of  his  debts,  and  directed  that  any 
funds  advanced  to  the  son  should  be  deducted 
from  his  share.  Held,  that  the  amount  of  a 
claim  allowed  against  the  estate,  bfised  on  an 
obligation  which  -was  primarily  the  obligation 
of  the  son,  must  lie  paid  from  the  interest  of 
the  son. 

[Ed.  Note.— For  other  case%  see  Wills,  Cent 
Dig.  i  1962;    Dec.  Dig.  (  7SB.*] 

4.  EXECUTOSS  AND  Ad^inistkatobs  ({  519*) — 

Collection  and  DisTEiBirrioN  of  Assets. 
A  testator  residing  in  California,  having 
children  in  California  and  Illinois,  and  owning 
property  in  both  states,  directed  bis  executor  to 
pay  the  expenses  of  his  last  sickness  and  all 
his  debts  and  expenses  of  administration,  gave 
bank  stock,  some  of  which  was  not  fully  paid 
for,  to  children  in  California,  same  to  be  free 
of  liens  and  fully  paid,  devised  real  estate  in 
Illinois  and  California  to  children  named,  gave 
the  residue  of  his  property  in  Illinois  to  three 
children  after  the  payment  of  all  "debts  and 
obligations,"  and  gave  his  residuary  estate  to 
designated  children,  and  directed  bis  executor 
to  sell  his  interest  in  a  building  in  Illinois  to 
pay  indebtedness  on  his  real  and  personal  prop- 
erty In  California.  Held,  that  the  interest  of 
the  testator  in  the  building  must  be  sold  and 
the  proceeds  apj)lied  first  to  the  payment  of  cred- 
itors in  Illinois,  and  next  to  the  payment  of 
debts  and  expenses  of  administration,  in  Cali- 
fornia, and  the  real  estate  in  Illinois  not  speci- 
fically devised  might  be  sold  for  expenses  of  ad- 
ministration in  Illinois,  after  applying  cash  in 
a  bank  in  Illinois  for  such  purpose,  and  the 
residue  applied  to  the  payment  of  debts  and 
obligations  of  testator  in  Illinois  or  elsewhere, 
but  the  property  in  Illinois  specifically  devised 
could  only  be  resorted  to  for  the  payment  of 
creditors,  and  not  to  pay  any  unpaid  balance 
on  bank  stock  specifically  bequeathed,  and  any 

firoceeds  of  the  testator's  interest  in  the  build- 
ng  in  Illinois  remaining  after  the  payment  of 
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debts  might  be  applied  to  the  payment  of  the 
unpaid  balance  on  bank  stock  or  other  indebted- 
ness as  directed  by  the  will. 

HEi.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  2310-2322; 
Dec.  Dig.  i  519.*] 

Appeal  from  Circuit  Court,  Cook  County; 
O.  A.  Carpenter,  Judge. 

Suit  by  Hiram  Coombs,  executor  of  John 
Game,  deceased,  and  others,  agolnet  Emily 
Blanche  Phelps  and  others  for  the  construc- 
tion of  tbe  will  of  the  deceased.  From  a  de- 
cree construing  the  will,  defendants  appeal. 
Reversed  and  remanded. 

Jesse  A.  &  Henry  R.  Baldwin,  for  appel- 
lants. Edwin  White  Moore  and  H.  Vander- 
ploeg,  for  appellees. 

CARTWRIGHT,  C.  J.  John  Came  died 
on  December  22,  1005,  in  Ventura  county, 
Cal.,  leaving  property  in  that  state,  and  also 
in  Cook  county,  in  this  state,  and  leaving  a 
last  will  and  testament,  of  which  bis  son  Ed- 
gar W.  Came,  a  resident  of  California,  and 
the  appellee  Hiram  Coombs,  a  resident  of 
this  state,  were  appointed  executors.  The 
will  was  probated  in  California  on  January 
9,  1906,  and  letters  testamentary  were  Is- 
sued to  the  executors.  It  was  probated  In 
Cook  county,  In  this  state,  on  May  18,  1906, 
and  letters  testamentary  were  Issued  to  said 
Hiram  Coombs.  The  heirs  of  the  testator 
are  his  eight  children — Edgar  W.  Came, 
Charles  H.  Came,  Caroline  B.  Blackstock, 
Marion  L.  HendrlcHcson,  and  Inez  6.  Came, 
residents  of  California;  and  Elizabeth  M. 
Borwell,  Emily  B.  Phelps,  and  Reginald  G. 
Came,  residents  of  this  state.  They  are  all 
named  as  beneflciaries  under  both  specific 
and  residuary  devises,  except  Emily  B. 
Phelps,  who  1b  to  share  In  the  residuary  es- 
tate in  Illinois  only.  The  amended  bill  in 
this  case  was  filed  by  Hiram  Coombs,  the 
executor  In  Cook  county,  and  Reginald  6. 
Came,  one  of  the  devisees,  for  a  construc- 
tion of  the  will,  and  the  devisees  and  parties 
interested.  Including  the  appellants  Emily  B. 
Phelps  and  Elizabeth  M.  Borwell,  were  made 
defendants. 

The  will  was  made  in  Caltforaia,  and  con- 
tains 16  paragraphs,  but  the  controversy  in 
this  case  concerns  the  proper  construction  of 
the  first,  twelfth,  and  fourteenth  paragraphs. 
The  testator  owned  250  shares  of  stock  in 
the  First  National  Bank  of  Ventura,  Cal., 
which  were  free  from  liens  or  incumbrances 
and  weire  fully  paid  up,  and  125  shares  of 
stock  of  the  Home  Savings  Bank  of  Ven- 
tura, on  which  there  remained  unpaid  $6,250. 
By  various  paragraphs  of  the  will  he  dis- 
tributed among  his  children  Edgar  W.  Came, 
Charles  H.  Came,  Marion  Louise  Hendrlck- 
son,  and  Inez  O.  Came,  residing  in  Cali- 
fornia, these  shares  of  bank  stock,  with  the 
exception  of  25  shares  of  capital  stock  of 
the  First  National  Bank  of  Ventura,  which 


he  gave  to  Catherine  McGratb,  giving  to  each 
a  specified  number  of  shares,  and  providing 
as  to  the  capital  stock  of  the  First  National 
Bank  that  it  should  be  free  and  clear  of  all 
liens  and  incumbrances,  and  as  to  the  capital 
stock  of  the  Home  Savings  Bank  that  it 
should  be  free  and  clear  of  all  Hens  and  in- 
cumbrances and  fully  paid  up.  He  also  de- 
vised to  each  of  said  four  dtildren  an  un- 
divided Interest  in  his  real  property  known 
as  the  "Bank  Building"  in  San  Buenaven- 
tura, Cal.  He  devised  to  his  daughter  Caro- 
lina Edith  Blackstock  certain  real  estate  in 
California.  By  the  ninth  paragraph  he  de- 
vised to  his  son  Reginald  O.  Came  an  un- 
divided one-half  interest  in  his  real  estate 
situated  at  the  northwest  corner  of  Lincoln 
and  Walnut  streets,  in  Chicago,  subject  to 
all  Indebtedness  thereon,  and  directed  bis  ex- 
ecutors to  surrender  and  cancel  any  unpaid 
promissory  notes  be  might  hold  against  said 
son,  and  not  to  collect  any  rent  due  him  at 
the  time  of  his  death.  By  the  tenth  para- 
graph he  devised  to  bis  daughter  Elizabeth 
M.  Borwell  the  other  undivided  one-half  in- 
terest In  said  real  estate  In  Chicago,  subject 
to  all  Indebtedness  thereon,  and  directed  his 
executors  to  surrender  and  cancel  and  deliv- 
er to  her  husband  all  luromissory  notes  or 
other  evidences  of  debt  which  he  might  hold 
against  said  husband.  The  first,  twelfth, 
thirteenth  and  fourteenth  paragraphs  are  as 
follows : 

"First — ^I  direct  that  the  executors  of  this 
will,  as  soon  as  they  shall  have  8ufl9clent 
funds  In  their  hands,  pay  the  expenses  of 
my  last  sickness,  my  funeral  charges,  all  my 
debts  and  the  expenses  of  administration." 

"Twelfth — I  give  and  devise  to  my  daugh- 
ters Elizabeth  Mary  Borwell  and  Emily 
Blanche  Phelps,  and  to  my  son  Reginald  O. 
Carne,  share  and  share  alike,  all  the  remain- 
der of  my  property,  of  whatever  kind  and 
nature,  situate  in  the  state  of  Illinois  and 
not  herein  disposed  of,  after  the  payment  and 
discharge  of  all  my  debts  and  obligations 
and  the  expenses  of  administration  in  that 
Jurisdiction,  but  I  direct  that  any  money  or 
funds  I  may  have  advanced,  either  in  kind  or 
by  way  of  guarantee  or  endorsem«it,  to  my 
son  Reginald  O.  Carne,  or  his  late  partner, 
G.  W.  Phelps,  shall  be  charged  separately 
against  the  respective  Interests  or  parts  of 
said  Reginald  G.  Came  and  Bmlly  Blanche 
Phelps  and  deducted  from  bis  or  her  share. 

"Thirteenth — I  give,  devise  and  bequeath, 
share  and  share  alike,  to  Edgar  W.  Came, 
Charles  H.  Came,  Caroline  Edith  Blackstock, 
Marion  Louise  Hendrickson  and  Inez  Ger- 
trude Came,  my  children  hereinabove  named, 
all  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal,  and  wherever  sit* 
uate. 

"Fourteenth — I  direct  that  if  I  die  seized 
or  possessed  of  an  Interest  in  the  reversion 
in  and  to  that  certain  real  property  situate 
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at  IW  and  162  Washington  street,  In  the 
city  of  Chicago,  IlUsots,  being  the  east  halt 
of  lot  3,  in  block  35,  in  the  original  town  of 
Chicago,  and  upon  which  the  Journal  build- 
ing now  stands,  that  said ,  Interest  be  sold 
and  disposed  of  by  my  executors  hereinafter 
named,  and  that  the  proceeds  from  such  dift- 
position  and  sale,  and  rental  due  or  to  accrue 
thereon,  be  used  for  the  purposes  of  com- 
plying with  my  directions  in  paragraph  first 
hereof,  and  in  liquidating  and  paying  any 
and  all  indebtedness  upon  my  real  and  per- 
sonal property  in  the  state  of  California,  my 
stock  In  the  First  National  Bank  of  Ventura 
and  that  of  the  Home  Savings  Bank  of  Ven- 
tora.  If  any  such  liens  or  encumbrances 
there  be." 

The  question  about  which  the  parties  dis- 
agree relates  to  the  disposition  to  be  made  of 
the  proceeds  of  the  testator's  Interest  in  the 
Journal  building,  which  the  fourteenth  para- 
graph directs  shall  be  sold  and  the  proceeds 
be  osed  for  the  purpose  of  complying  with  the 
directions  contained  in  the  first  paragraph, 
and  in  liquidating  and  paying  the  indebted- 
ness upon  the  California  property  and  liens 
or  incumbrances  on  the  bank  stock.  The 
theory  set  up  by  the  bill  and  contended  for 
by  appellees  Is  that  the  executor  should  cause 
the  Journal  building  property  to  be  sold  and 
the  proceeds  applied  upon  the  debts  in  Cali- 
fornia, while  appellants  contend  that  the  pro- 
ceeds were  intended  to  be  applied  to  the  pay- 
ment of  testator's  debts  generally,  both  in  this 
state  and  In  California,  and  that  under  the 
law  property  In  this  state  must  be  applied 
to  the  payment  of  creditors  in  this  state. 
Counsel  for  appellees  argue  that  the  testator, 
in  paragraphs  1  and  12,  had  in  mind  two 
sets  of  debts,  with  the  attending  expenses  of 
administration,  and  intended  by  the  four- 
teenth paragraph  that  the  proceeds  of  the 
Jonmal  building  should  be  applied  to  the 
debts  in  California  only,  and  that  paragraph 
12  shows  that  the  Illinois  debts  are  to  be  paid 
out  of  Illinois  property  other  than  the  pro- 
ceeds of  the  Journal  building,  which  was  de- 
voted to  the  payment  of  California  debts. 
They  Insist  that  the  general  scheme  of  the 
testator  was  to  give  the  California  property 
to  the  children  in  California  free  from  debts, 
liens,  or  incumbrances,  which  should  be  paid 
with  the  proceeds  of  the  Journal  building  in 
Illinois,  and  that  the  property  in  Illinois, 
should  go  to  the  three  children  who  live  in 
Illinois,  charged  with  the  debts  provable  here. 
The  circuit  court  adopted  the  theory  of  appel- 
lees and  decreed  accordingly,  and  from  the 
decree  this  appeal  was  taken. 

We  find  no  sufficient  grounds  to  sustain  the 
conclusion  of  the  circuit  court  either  in  the 
language  of  the  will  or  the  circumstances 
surrounding  the  testator  when  it  was  made. 
The  fourteenth  paragraph  directs  that  the 
interest  ot  the  testator  in  the  Journal  build- 
ing shall  be  sold  and  the  proceeds  be  used 
for  the  purpose  of  complying  with  the  direc- 


tions of  the  first  paragraph,  which  are  that 
the  executors  shall  pay  the  expenses  of  the 
testator's  last  sickness,  his  funeral  charges, 
all  his  debts,  and  the  expenses  of  administra- 
tion. The  language  used  includes  all  debts, 
and  not  merely  California  debts,  and  the  pro- 
ceeds are  to  be  further  used  in  liquidating 
and  paying  indebtedness  upon  the  testator's 
property  in  California  and  liens  and  incum- 
brances on  his  bank  stock.  The  testator  liv- 
ed in  California,  and  prol>ably  contemplated 
that  the  expenses  of  his  last  sickness  and  the 
funeral  charges  would  accrue  there,  but  that 
affords  no  sufficient  reason  for  limiting  the 
language  of  the  first  paragraph  to  a  portion 
of  his  debts.  It  Is  clear  that  he  expected 
there  would  be  expenses  of  administration 
in  two  jurisdictions,  and  he  charged  the  prop- 
erty in  this  state,  by  the  twelfth  paragraph, 
with  the  payment  of  the  expenses  of  adminis- 
tration in  this  state,  but  in  that  paragraph 
he  did  not  limit  the  debts  and  obligatlona  to 
Illinois  debts.  The  devise  Is  of  the  remain- 
der of  the  testator's  property  situate  in  this 
state  and  not  disposed  of  by  the  will,  after 
the  payment  and  discharge  of  all  his  debts 
and  obligations  and  the  expenses  of  adminis- 
tration In  this  state.  The  words  "in  that 
Jurisdiction"  qualify  and  limit  the  expenses 
of  administration,  and  not  the  debts  and  ob- 
ligations of  the  testator.  The  disposition  of 
the  real  property  in  this  state  must  be  gov- 
erned by  our  laws,  and,  if  the  testator  design- 
ed by  the  fourteenth  paragraph  to  provide 
that  his  interest  In  the  Journal  building 
should  be  sold  and  the  proceeds  removed  to 
California  for  the  payment  of  California 
creditors,  the  provision  would  be  in  conflict 
with  our  laws  and  could  not  be  made  effec- 
tive. The  will  was  probated  here,  as  the 
testator  contemplated  that  It  would  be,  and 
letters  testamentary  were  issued  to  one  of  the 
executors  who  resides  here,  and,  under  the 
law,  only  the  residue  of  the  testator's  prop- 
erty remaining  after  the  payment  of  creditors 
in  this  state  could  be  removed  from  the  state 
for  the  payment  of  creditors  In  California. 
It  is  the  universal  policy  of  the  law  to  pre- 
serve local  assets  for  the  satisfaction,  in  the 
first  instance,  of  local  claims.  18  Cyc.  1229. 
The  testator  intended  that  those  to  whom 
bank  stock  was  given  should  receive  it  free 
from  all  liens  and  incumbrances  and  fully 
paid,  but  he  also  intended  that  his  son  Regi- 
nald O.  Came,  and  his  daughter  Elizabeth 
M.  Borwell,  should  have  the  real  estate  sit- 
uated at  the  northwest  corner  of  Lincoln  and 
Walnut  streets,  in  Chicago,  subject  only  to 
the  indebtedness  thereon;  and  we  find  no 
warrant  for  saying  that  he  intended  the  pro- 
ceeds of  the  Journal  building  to  be  applied 
only  to  the  payment  of  California  debts,  with 
the  possible  effect  of  taking  the  property  so 
devised  to  the  son  and  daughter  for  the  pay- 
ment of  Illinois  debts.  Testator  had  in  mind 
the  administering  of  his  estate  in  two  Juris- 
dictions, and,  by  charging  the  residuary  e»- 
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tate  In  Illinois  with  tbe  expenses  of  admln- 
°  iBtration  here,  he  created  an  exception  to  the 
general  language  of  the  first  paragraph  di- 
recting the  payment  of  expenses  of  adminis- 
tration generally.  But  his  language  does  not 
Indicate  a  purpose  to  dlride  his  debts  into 
two  classes.  Tbe  language  used  In  tbe  first 
paragraph  Is,  "all  my  debts,"  and  In  the 
twelfth,  "all  my  debts  and  obligations,"  and 
we  regard  this  language,  which  is  clear  and 
unambiguous,  as  a  safer  guide  than  a  resort 
to  uncertain  conjecture.  The  testator  gave 
his  California  property  to  his  children  resid- 
ing In  that  state,  and  the  Illinois  property, 
except  his  Interest  in  the  Journal  building, 
to  his  children  residing  here,  which  was  most 
natural,  and  raises  no  inference  that  be  bad 
in  mind  two  sets  of  beneficiaries,  to  be  treated 
ditferently.  A  claim  of  $16,800  against  tbe 
estate  was  allowed  by  the  probate  court  of 
Cook  county,  which  is  primarily  the  obllga- 
tlop  of  Reginald  G.  Came,  and  tbe  testator 
designed  that  obligation  to  be  paid  out  of  his 
son's  share  of  the  residuary  estate  situated 
here.  If  there  Is  such  property,  that  debt 
should  be  paid  from  the  interest  of  Reginald 
O.  Came  therein. 

As  we  construe  tbe  will,  tbe  Interest  of  tbe 
testator  in  the  Journal  building  Is  to  be  sold 
and. tbe  proceeds  to  be  applied  first  to  tbe 
payment  of  creditors  In  this  state,  and  next 
to  the  payment  of  debts  and  expenses  of  ad- 
ministration in  Callfomla.  The  real  estate 
of  the  testator  In  this  state  not  specifically 
devised  may  be  sold  and  devoted  to  paying 
the  expenses  of  administration  In  this  state 
after  applying  the  cash  in  bank  In  Chicago  to 
such  purpose,  and  tbe  residue  be  applied  to 
tbe  payment  of  debts  and  obligations  of  the 
testator  in  this  state  or  elsewhere.  The  prop- 
erty in  this  state  specifically  devised  can  only 
be  resorted  to  for  the  payment  of  creditors, 
and  not  for  the  purpose  of  paying  any  unpaid 
balance  on  bank  stock  specifically  bequeathed 
by  the  wllL  Any  proceeds  of  tbe  testator's 
interest  in  the  Journal  building  remaining 
after  tbe  payment  of  debts  may  be  applied 
to  the  payment  of  tbe  unpaid  balance  on  bank 
stock  or  other  indebtedness,  as  directed  by 
the  fourteenth  paragraph.  Any  residue  of 
tbe  property  in  Illinois  is  devised  to  tbe  tes- 
tator's daughters  Elizabeth  M.  Borwell  and 
Emily  B.  Phelps  and  bis  son  Reginald  O. 
Came,  but  the  claim  of  $15,800  arising  by 
way  of  guaranty  in  favor  of  the  Cora  Ex- 
change National  Bank,  which  is  primarily 
the  Indebtedness  of  said  Reginald  6.  Came, 
is  to  be  deducted  from  bis  share. 

We  have  construed  tbe  will  only  so  far  as 
property  In  this  state  is  involved.  This  con- 
struction differs  from  that  adopted  by  the 
circuit  court,  and  tbe  decree  of  that  court  is 
therefore  reversed  and  the  cause  is  remanded, 
with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expi^essed^ 

Reversed  and  remanded,  with  directions.' 


(286  m.  4Bt) 

R.  HAAS  ELECTRIC  &  MFQ.  CO.  ct  aL  V. 

SPRINGFIELD  AMUSEMENT 

PARK  CO.  et  al. 

(Supreme  Court,  of  Illinois.    Oct.  26,  1908.) 

Rehearing  Denied  Dec.  4,  1008.) 

1.  MEcnANics'  Liens  (g  78*)— luPBOVEitEirrs 
BT  Lessee— AxTTHO&iTT  oa  Febmission  raou 
Owner. 

The  owner  of  land  antborizes  or  knowingly 
permits  the  improvement  of  the  land  within 
Mechanic's  Lien  Law,  i  1,  as  amended  in  1903 
(Hurd's  Rev.  St.  1005,  c.  82,  {  15),  making  tbe 
interest  of  the  owner  subject  to  a  lien  for  im- 
provements made  by  a  person  under  contract 
with  one  whom  tbe '  owner  has  authorized  or 
knowingly  permitted  to  contract  for  the  im- 
provement, where  the  owner's  written  consent 
to  subletting  the  premises  redtes  that  the  sub- 
lessee shall  have  the  right  to  make  improve- 
ments on  the  premises,  provided  that  all  im- 
provements shall  remain  on  the  premises  at  ex- 
piration of  the  lease:  the  consent  necessarily 
permitting  contracts  for  the  improvements,  and 
not  limiting  tbe  extent  or  character  of  the  im- 
provements. 

[Ed.  Note. — For  othei;  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  101;   Dec.  Dig.  i  73.*] 

2.  Mechanics'  Liens  (S  48*)— Right  to  Lien 
—Materials  Fdrnished— Fixtures  —  Nec- 

KBSART   PbOOP. 

Mechanic's  Lien  Law,  S  1,  aa  amended  in 
1903  (Ilurd's  Rev.  St.  1905,  c.  82,  |  15),  gives 
a  lien  to  a  person  who  shall,  under  recited  con- 
ditions, "furnish  materials,  fixtures,  apparatus 
or  machinery  for  the  purpose  of,  or  in  the  build- 
ing, altering,  repairing  or  ornamentiuK  any 
house  •  •  *  or  sidewalk."  Section  7  (sec- 
tion 21)  provides  that  no  lien  for  material  shall 
be  defeated  because  of  lack  of  proof  that  the 
material  after  its  delivery  actually  entered  into 
the  construction  of  tbe  building  or  improve- 
ment. Held  that,  whatever  may  be  the  neces- 
sity as  to  proof  of  "materials"  actually  enter- 
intr  into  the  improvement,  "fixtures,  apparatus, 
and  macbineiy"  must  be  shown  to  have  been 
used  in  such  a  manner  as  to  become  attached 
to  or  form  a  part  of  the  real  estate. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  {  4&*] 

3.  Mechanics'  Liens  (J  239*)— Payment— Ap- 
plication ON  NONLIENABLE  ItEMS. 

Within  the  rule  that  where  a  contractor 
has  a  claim  for  items,  some  only  of  which  are 
lienable,  a  general  payment  will  be  applied 
on  the  nonlienable  items,  there  is  no  payment, 
but  merely  a  cancellation  of  the  specific  charge, 
where  lienable  articles  are  returned,  and  credit 
given  therefor. 

[Ed.  Note.— For  other  oases,  see  Mechanics' 
Liens.  Cent.  Dig.  H  420^123;  Dec.  Dig.  I 
239.*] 

4.  Ai>PXAi.  AND  Error  (f  666*)— CoNSinEBiHO 
Facts  Dehobs  the  Record. 

An  Appellate  Court  cannot  consider  facts 
dehors  the  record  that  are  broiisht  to  the  court's 
attention  only  by  statements  in  the  briefs. 

[Ed.  Note. — ^For  other  casee,  see'  Appeal  and 
Error.  Cent  Dig.  H  2861-2SC6;  Dec.  Dig.  i 
666.*] 

5.  Apfeai,  and  Error  (S  1031*)— Habvlebs 
Ebbor. 

It  cannot  be  said  that  error  in  giving  a 
lien  for  nonlienable  items  was  harmless  by  rea- 
son of  payments  which  may  be  applied  on  the 
nonlienable  items,  where  from  the  record  it  is 
impossible  to  separate  the  lienable  from  the 
nonlienable  items. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1031.*] 
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a.  Appeal  and  Ekbob  (S  220*)— Resebvatioh 
or  Grounds— FiRDiNOs  of  Mastsb— Neces- 
sity OF  Exceptions. 

Findings  of  the  master  in  chancen,  in  the 

absence  of  exception  tliereto,  are  concfasive  on 

the  parties. 
[Ed.  Note.— For  other  cases,  see  AK>eal  and 

Error,  Cent  Dig.  U  1325-1332;    Dec.  Dig.  S 

220.*/ 

7.  Appeai  and  Ebbob  (|  170*)— Kesebvatioh 
OF  Grounds  —  CoNSTrronoNAL  Question 
Not  Raised  Below. 

Right  to  raise  the  question  of  the  constitu- 
tionality of  a  Btatntory  provision  for  aIlowan<ie 
of  a  solicitor's  fee  is  waived,  no  objection  or 
exception  to  the  allowance  having  been  made  bo- 
low. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  1087;   Dec  Dig.  |  170.*] 

8l  Courts  (§  219*)— Constitutional  Ques- 
tions—Waives  BT  Appeal  to  Appellate 
Court. 

Though  a  constitutional  question  be  raised 

in  the  trial  court,  it  is  waived  by  taking  the 

case  to  the  Appellate  Court,  instead  of  bringing 

it  directly  to  the  Supreme  Court. 
[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 

Dig.  I  219.*] 

Appeal  from  Appellate  Conrt,  Third  Dis- 
trict on  Error  to  Circuit  Court,  Sangamon 
Connty;  James  A.  Creighton,  Judge. 

Suit  by  the  R.  Haas  Electric  &  Manufac- 
turing Company  against  the  Springfield 
Amusement  Park  Company.  From  a  judg- 
ment of  the  Appellate  Court,  modifying  and 
affirming  the  decree,  the  complainant  and 
others  appeal.  Reversed  In  part,  and  re- 
manded. 

This  Is  a  bill  in  chancery  filed  by  the  R. 
Haas  Electric  &  Manufacturing  Company 
{which  win  hereinafter  be  designated  as  the 
electric  company)  against  the  Springfield 
Amusement  Park  Company  (which  for  con- 
venience is  hereinafter  called  the  park  com- 
pany), the  Peter  Vredenburgh  Lumber  Com- 
pany (hereinafter  called  the  lumber  com- 
pany), Thomas  D.  Hogan,  F.  Relsch  &  Bros., 
and  certain  other  parties,  defendants,  to  en- 
force a  mechanic's  lien. 

It  appears  from  the  bill  that  on  the  2d  day 
of  March,  1006,  the  electric  company  entered 
Into  a  contract  with  the  park  company  by 
which  the  electric  eompacy  contracted  to 
famish  all  labor  and  material  for  electric 
wiring,  motors,  accessories,  plumbing,  piping, 
etc.,  to  be  used  In  the  Springfield  Amuse- 
ment Park  Company's  White  City  Park  of 
Springfield,  III.,  to  be  located  at  the  east  end 
of  Capitol  av^ue,  now  known  as  Relsch's 
Park ;  that  said  materials  and  labor  were  to 
be  furnished  at  the  regular  retail  prices ;  that 
In  consideration  of  this  contract  the  electric 
company  agreed  to  subscribe  for  $1,000  of 
the  capital  stock  of  the  park  company,  to  be 
paid  for  In  material  and  labor,  provided 
that  such  subscription  did  not  exceed  40  per 
cent,  of  the  total  amount  of  the  materials 
and  labor  furnished  by  the  electric  company. 
The  bill  avers  that  In  pursuance  of  such  con- 
tract the  electric  company  furnished  all  labor 


and  materials  for  electric  wiring,  motorsv  ac- 
cessories, plumbing,  piping,  etc.,  used  in  the 
said  park  company's  White  City  Park,  and 
complied  In  all  respects  with  the  said  con- 
tract, and  that  such  material  and  work  bad 
been  accepted  and  used  by  the  park  compivny. 
The  bill  alleges  that  there  is  due  the  electric 
company  $4,297.36,  together  with  interest 
from  July  5, 1006,  at  5  per  cent  To  said  bill 
the  electric  company  attached  a  schedule 
marked  "Bzbibit  A"  and  made  the  same  a 
part  of  the  bill,  which  purports  to  be  an  Item- 
ized bill,  the  aggregate  of  which  is  the 
amount  above  stated.  The  several  corpora- 
tions end  individuals  that  are  made  defend- 
ants to  the  bill  are  alleged  to  have  or  claim 
some  Interest  In  the  premises,  the  precise  na- 
ture of  which  Is  alleged  to  be  unknown  to 
the  electric  company.  It  is  charged  that  the 
Interest  ot  claim  of  the  several  defendants,  if 
any.  Is  subject  to  the  lien  of  the  electric  com- 
pany, and  that  all  of  said  parties  defendant 
knowingly  permitted  the  park  company  to 
contract  for  and  receive  and  obtain  the  ma- 
terials, labor,  and  Improvements  furnished  by 
the  electric  company. 

The  lumber  company  answered  the  bill, 
neither  admitting  nor  denying  any  of  the 
facts  upon  which  the  electric  company  predi- 
cated Its  right  to  a  lien,  and  prayed  that 
strict  proof  might  be  required  as  to  all  such 
facts.  The  lumber  company  by  Its  answer 
set  up  a  claim  for  lien  in  Its  behalf  for  lum- 
ber and  building  materials  furnished  by  said 
lumber  company  to  the  park  company  under 
a  verbal  agreement  of  April  30,  1906.  The 
lumber  company  also  agreed  to  subscribe  for 
$1,000  of  the  capital  stock  of  the  park  com- 
pany, to  be  paid  for  in  building  material.  To . 
Its  answer  the  lumber  company  attached  an 
Itemized  bUI  showing  a  balance  due  it  of 
$6,926.19,  for  which  sum  the  lumber  com- 
pany also  claims  a  lien  upon  the  premises  de- 
scribed in  the  bill.  The  park  company  also 
answered  the  bill,  in  which  It  denied  all  of 
the  material  averments  In  the  bill.  F.  Relsch 
&  Bros,  answered  the  bill  and  disclaimed  all 
knowledge  of  the  alleged  contract  or  the  ma- 
terial furnished  or  work  done  thereunder, 
and  demanded  strict  proof  of  the  same.  They 
set  up  in  tbeir  bnswer  that  they  have  an  In- 
terest in  said  premises  as  sublessors  to  the 
park  company.  Thomas  D.  Hogan  filed  an 
answer  to  the  bill.  In  which  he  claims  to  be 
the  owner  In  fee  simple  of  the  real  estate  de- 
scribed in  the  bill.  He  denies  all  the  aver- 
ments In  the  bill  In  so  far  as  the  same  affect 
bis  interest.  Replications  to  these  several 
answers  were  filed,  and  the  cause  was  re- 
ferred to  a  master  In  chancery  to  take  the 
proofs  and  report  his  findings. 

In  behalf  of  the  electric  company,  Rudolph 
Haas,  the  president  of  the  company,  testified 
that  under  the  contract  offered  In  evidence 
the  electric  company  furnished  all  motors, 
electric  lights,  wiring,  and  accessories,  which 
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were  properly  Installed  by  labor  furnished 
and  ptiiA  for  by  the  electric  company,  at  the 
White  City  grounds  at  the  end  of  East  Capi- 
tol avenne ;  that  the  materials  were  furnished 
and  work  done  In  rarions  buildings,  such  as 
th^  theater,  roller  coaster,  and  other  build- 
ings ;  tbat  more  or  less  work  was  done  on  all 
the  buildings  In  the  park.  This  witness 
states  that  the  electric  company  compiled 
with  the  contract  and  paid  all  workmen,  snb- 
contractors,  and  materialmen  who  did  work 
for  it  under  said  contract,  and  that  the  park 
company  owed  the  electric  company  |4,297.36, 
besides  the  interest,  less  the  amount  of  stock 
subscribed  for  by  the  electric  company. 

Herman  Armbmater,  who  superintended 
the  dectrlcal  construction  for  the  electric 
company,  also  testified  on  behalf  of  the  com- 
plainant This  witness  testifies  that  the 
work  was  done  during  June  and  July,  1906. 
In  reference  to  the  character  of  work  done, 
this  witness  says:  "We  -worked  there  on  the 
entrance  building — entrance  gate — and  put 
on  the  electrical  sign  'White  City.'  That 
was  put  right  In  front  of  the  entrance,  on 
the  woodwork  there.  We  pnt  the  sign  on 
two  baildlngs,  refreshment  stands,  pagodas, 
sign  on  the  main  stand,  dancing  paTlUon, 
bridge,  theater  (interior  and  exterior),  porch 
around  the  old  building,  additional  l^hts  In 
the  kitchen  and  rear  porch  on  the  rear  build- 
ing, penny  arcade,  shooting  gallery,  bowling 
alley  and  pool,  rough  house,  house  of  trouble, 
fun  factory,  caye  of  the  winds,  roller  coast- 
er, photograph  gallery,  Japanese  bowling  al- 
1^,  three  ice  cream  cone  stands,  throwing- 
the-rlng  stand,  knock-the-baby-down  stand, 
the  outhouses,  wiring  for  14  arcs  in  and 
around  the  park,  putting  up  buffet  sign  on 
porch  around  old  building,  theater  sign  on 
theater,  signs  on  the  penny  arcades,  shooting 
gallery,  bowling  alley,  house  of  trouble,  fun 
factory,  etc.  We  also  decorated  an  actual 
tree,  called  the  'Christmas  Trefc'  We  wir- 
ed that  complete.  We  furnished  three-light 
dusters  at  the  entrance  to  the  theater,  and 
one  flTe-llght  cluster  at  the  band  stand.  The 
Itemized  statement  attached  to  complain- 
ant's bill  is  complete.  They  were  all  de- 
livered. I  delivered  most  of  them  myself." 
This  witness  testifies  also  that  during  the 
time  tbat  this  work  was  being  Installed 
Thomas  D.  Hogan,  the  owner  of  the  land, 
was  frequently  out  there  and  witnessed  the 
work  going  on,  but  that  the  witness  had  no 
conversation  with  him. 

In  addition  to  the  testimony  of  these  two 
witnesses,  the  electric  company  Introduced  a 
lease  dated  October  29,  1903,  between  Thom- 
as D.  Hogan  and  F.  Relsch  &  Bros,  for  the 
88.44  acres  described  In  the  bill,  which 
lease  is  for  five  years  from  November  1, 1903, 
with  the  privilege  of  renewing  for  five  years 
additional.  The  Jease  provides  that  the 
premises  are  to  be  occupied  for  saloon  and 
park  purposes,  and  for  no  other  purposes 
whatever.  The  lease  provides  that  the  les- 
aie  to  keep  the  premises  in  good  condi- 


tion and  repair  and  pay  a  rental  of  $75  per 
month.  The  lease  provides  that  the  lessee 
should  not  assign  or  sublet  without  the 
written  consent  of  the  lessor.  Under  date 
of  April  1,  1906,  there  is  a  written  consent, 
signed  by  Thomas  D.  Hogan,  to  the  sublet- 
ting of  said  premises  to  the  said  park  com- 
pany. The  written  consent  to  the  subletting 
recites  that  the  park  company  should  have 
the  right  to  make  Improvements  on  said 
premises,  provided  that  all  Improvements, 
alterations,  and  additions  made  by  the  said 
company  should  remain  on  the  premises  at 
the  expiration  of  the  lease,  for  the  benefit  of 
the  lessor.  This  was  all  the  evidence  offered 
by  the  dectrlc  company  In  support  of  Its  bill, 
except  that  proof  of  a  solicitor's  fee  was 
made,  and  such  fee  allowed  in  the  sum  of 
1160. 

On  behalf  of  the  lumber  company  evidence 
was  offered  proving  tbat  the  lumber  company 
furnished  the  material  for  which  It  claims 
a  lien.  There  is  no  serious  dispute  about  the 
lumber  company's  claim.  There  is  some 
question  in  regard  to  the  interest  allowed  the 
lumber  company.  Evidence  was  also  sub- 
mitted in  regard  to  the  amount  of  a  rea- 
sonable solicitor's  fee  for  the  lumber  com- 
pany, and  $125  was  allowed  as  such  fee. 

Upon  this  evidence  the  master  In  chancery 
found  tbat  the  electric  company  was  entitled 
to  a  Hen  for  $4,297.36,  and  that  the  lumber 
company  was  entitled  to  a  lien  for  $4,111.73, 
after  allowing  credits  about  which  there  is 
no  dispute.  Numerous  objections  were  filed 
before  the  master  by  Hogan,  F.  R^sdi  & 
Bros.,  and  other  defendants,  all  of  which 
were  overruled  and  allowed  to  stand,  by 
agreement,  as  exceptions.  The  decree  of  the 
court  sustained  the  master's  report  in  all 
respects  and  established  a  lien  in  favor  of 
the  electric  company  and  the  lumber  compa- 
ny for  the  amounts,  respectively,  found  du« 
them  by  the  master.  The  court  in  its  decree 
allowed  Interest  on  the  amount  found  to  be 
due  the  lumber  company,  which  was  added 
by  the  court  to  the  amount  found  due  by  the 
master,  making  the  decree  in  favor  of  the 
lumber  company  $206.10  more  than  the 
amount  found  dne  by  the  master.  To  re- 
verse this  decree  the  park  company,  Thomas 
D.  Hogan,  and  others  sued  out  a  writ  of  er- 
ror from  the  Appellate  Court  for  the  Third 
District,  where  the  decree  of  the  circuit 
court  was  affirmed  in  all  respects,  except 
the  Appellate  Court  modified  the  decree  in 
regard  to  the  interest  allowed  on  the  sum 
found  due  the  lumber  company  by  the  master 
In  chancery.  The  Springfield  Amusement 
Park  Company  and  others  have  appealed 
from  the  judgment  of  the  Appellate  Court 
to  this  court. 

Albert  Salzensteln  and  Graham  ft  Graham, 
for  appellants.  Alonzo  Hoff  and  Barber  ft 
Barber,  for  appellees. 

VICKElRS,  J.  (after  stating  the  facts  as 
above).    First  Appellanta'  first  and  most  se- 
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rlouB  contention  Is  that  the  court  erred  In 
decreeing  a  lien  against  the  Interests  of  F. 
Relsch  &  Bros,  and  Tbomas  D.  Hogan,  appel- 
lants' contention  being  that  only  the  Interest 
of  the  park  company  should  be  subjected  to 
«  lien  for  these  Improvements. 

Section  1  of  the  mechanic's  Hen  law,  as 
amended  In  19<»  (Hurd's  Rev.  St.  1906,  p. 
1317,  c.  82,  S  15),  provides:  "That  any  per- 
son who  shall  by  any  contract  or  contracts, 
expressed  or  Implied,  or  partly  expressed  and 
partly  implied,  with  the  owner  of  a  lot  or 
tract  of  land,  or  with  one  whom  snch  owner 
has  authorized  or  knowingly  permitted  to 
contract  for  the  improvement  of,  or  to  im- 
prove the  same,  furnish  materials,  fixtures, 
apparatus  or  machinery  for  the  purpose  of, 
or  in  the  building,  altering,  repairing  or  or- 
namenting any  house  or  other  building, 
*  *  *  shall  be  known  under  this  act  as  a 
contractor,  and  shall  have  a  lien  upon  the 
whole  of  such  lot  or  tract  of  land  and  upon 
the  adjoining  or  adjacent  lots  or  tracts  of 
land  of  such  owner  constituting  the  same 
premises  and  occupied  or  used  In  connection 
with  such  lot  or  tract  of  land  as  a  place  of 
residence  or  business." 

It  will  be  noted  that  under  the  language 
«f  this  statute  the  owner  of  a  lot  or  tract  of 
land  may  subject  it  to  a  lien  by  either  mak- 
ing a  contract  himself  or  authorizing  anoth- 
er to  make  such  contract  for  him,  or  by 
knowingly  permitting  another  to  contract  for 
the  improvements  upon  bis  land.  By  refer- 
ence to  the  evidence  set  out  in  the  statement 
preceding  this  opinion  it  will  be  seen  that 
Thomas  D.  Hogan,  as  owner,  expressly  con- 
sented that  the  park  company  should  have 
the  right  to  make  improvements  on  the  de- 
scribed premises  on  condition  that  all  im- 
provements, alterations,  and  additions  made 
by  the  company  should  remain  on  the  pr«n- 
Iscs  at  the  expiration  of  the  lease,  for  the 
benefit  of  the  lessor.  It  is  true  that  the 
particular  contracts  relied  on  as  the  basis 
of  the  liens  in  this  proceeding  are  not  refer- 
red to  In  the  consent  agreement  of  April  1, 
1906.  Indeed,  there  Is  nothing  said  in  the 
consent  agreement  about  contracts  tbat  might 
be  made  by  the  park  company  in  connection 
with  any  improvements,  alterations,  or  ad- 
ditions that  such  company  might  undertake 
to  make.  The  writing  signed  by  the  owner 
authorized  the  park  company  to  "make  im- 
provements on  said  described  premises," 
which  necessarily  carries  with  It  a  permis- 
sion to  the  park  company  to  make  such  con- 
tracts for  labor  and  materials  as  were  rea- 
sonably necessary  in  the  making  of  the  au- 
thorised improvements.  The  authority  given 
by  the  owner  to  the  sublessee  to  make  im- 
provements is  not  limited,  either  as  to  the 
extent  or  character,  by  any  language  found 
in  the  writing.  The  owner,  no  doubt,  might 
have  specified  the  character  of  improvements 
to  be  placed  on  his  land  and  hare  limited  the 
cost  thereof,  but  in  the  case  at  bar  the  own- 
er did  not  see  proper  to  place  any  limita- 


tions whatever  upon  the  power  of  the  park 
company  In  this  regard,  and  he  will  there- 
fore not  be  heard  to  complain  tbat  the  cost 
is  excessive  or  the  character  of  the  improve- 
ments undesirable.  The  first  section  of  the 
mechanic's  lien  law  of  1895  (Laws  1895, 
p.  226)  made  the  interest  of  the  owner  of 
the  land  subject  to  a  lien  for  improvements 
"knowingly  permitted." 

In  the  case  of  Carey-Lombard  Lumber  Go. 
V,  Jones,  187  111.  203,  58  N.  B.  347,  this 
court  held 'that  a  lessor  who  stipulates  in 
the  lease  for  the  erection  by  the  lessee  of  a 
building  upon  the  demised  premises,  which 
is  to  become  the  property  of  the  lessor  upon 
the  termination  of  the  lease,  by  expiration  or 
otherwise,  subjects  his  title  to  mechanics' 
liens  arising  from  the  erection  of  the  build- 
ing, notwithstanding  the  lease  provides,  un- 
der a  penalty  of  forfeiture,  tbat  the  lessee 
shall  permit  no  mechanics'  liens  to  attach 
to  the  premises.  In  that  case  this  court 
reviewed  a  number  of  decisions  of  this  and 
other  states,  and  the  conclusion  was  there 
reached  that  one  who  agrees  with  another 
that  he  shall  place  buildings  or  other  im- 
provements upon  certain  property  thereby 
authorizes  or  knowingly  permits  snch  other 
to  improve  the  property,  within  the  meaning 
of  these  terms  as  used  in  the  mechanic's 
lien  law  then  in  force.  It  was  also  held  in 
that  case  that  the  clause  that  the  lessee 
"'shall  permit  no  mechanics'  liens  to  attach 
to  the  premises"  was  merely  a  covenant  on 
the  part  of  the  lessee  that  he  would  dis- 
charge such  Hens,  and  that  such  clause  did 
not  prevent  the  lien  from  attaching  as  be- 
tween the  owner  and  the  party  entitled  there- 
to. This  case  has  been  reaffirmed  in  Crandai] 
V.  Sorg,  198  111.  48,  64  N.  E.  769,  and  also  in 
Sorg  V.  CrandaH,  238  111.  79,  84  N.  B.  181. 

TTnder  the  rule  laid  down  in  the  forego- 
ing authorities,  we  are  of  the  opinion  that 
there  was  no  error  in  holding  that  these 
Improvements  had  been  knowingly  permitted 
by  the  owner  of  the  fee. 

Second.  Appellants  contend,  under  their 
second  i>oint,  tbat  many  of  the  items  in  the 
respective  bills  were  not  for  matters  for 
which  the  law  allows  a  lien.  Apparently 
both  the  electric  company  and  the  lumber 
company  proceeded  in  the  court  below  upon 
the  assumption  that  a  prima  facie  case  was 
made  out  by  proving  a  contract  and  the  de- 
livery of  the  material  upon  the  premises  to 
be  used  in  improvements  to  be  made  thereon. 
Section  7  of  the  lien  law  of  1903  provides, 
among  other  things:  "No  such  lien  shall  be 
defeated  to  the  proper  amount  thereof  be- 
cause of  an  error  or  overcharging  on  the  part 
of  any  person  claiming  a  Hen  therefor  under 
this  act,  unless  It  shall  be  shown  that  such 
error  or  overcharge  is  made  with  Intent  to 
defraud;  nor  shall  any  such  Hen  for  ma- 
terial be  defeated  because  of  lack  of  proof 
that  the  material  after  the  delivery  there- 
of, actually  entered  Into  the  construction  of 
such  building  or  improvement,  although  it  be 
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shown  that  such  material  was  not  actually 
used  in  the  construction  of  such  building  or 
Improvement:  Provided,  It  Is  shown  that 
such  material  was  delivered  either  to  such 
owner  or  liis  agent  for  such  building  or  im- 
provement to  be  used  in  such  building  or  im- 
provement, or  at  the  place  where  said  build- 
ing or  Improvement  was  being  constructed, 
for  the  purpose  of  being  used  In  construc- 
tion." 

By  reference  to  section  1  It  will  be  found 
that  it  is  provide  that  a  lien  shall  be  al- 
lowed  in  favor  of  the  person  who  shall, 
under  the  conditions  therein  provided,  "fur- 
nish materials,  fixtures,  apparatus  or  ma- 
chinery tor  the  purpose  of,  or  in  the  build- 
ing, altering,  repairing  or  ornamenting  any 
house  •  •  •  or  sidewalk,"  etc.  This  sec- 
tion of  the  statute  is  more  comprehensive 
than  the  language  quoted  above  from  section 
7.  The  provision  that  It  shall  not  be  neces- 
sary to  prove  that  material  actually  delivered 
to  the  owner  or  bis  agent,  or  at  the  place 
where  such  building  or  Improvement  was  be- 
ing constructed,  was  actually  used  in  the 
construction  or  Improvement,  is  limited  to 
material,  and  does  not  extend  to.  "fixtures, 
apparatus  or  machinery,"  for  which  a  Hen 
may  be  established  under  section  1.  The 
words  "fixtures,  apparatus  or  machinery,'* 
are  used  in  section  1  in  addition  to  the  word 
"materials,"  and  are  intended  to  designate 
things  for  which  a  Hen  may  be  established 
other  than  materials. 

Even  If  It  be  conceded,  which  we  do  not 
decide,  that  ander  section  7  it  Is  not  neces- 
sary to  prove  that  materia]  delivered  for  the 
purpose  of  being  used  in  the  construction  of 
a  building  or  improvement  actually  entered 
into  and  was  used  in  the  building  or  im- 
provement, can  it  be  said  that  proof  of  the 
mere  delivery  of  fixtures,  apparatus,  and  ma- 
chinery is  sufficient  to  authorize  a  decree  es- 
tablishing a  lien,  without  any  proof  that 
such  fixtures,  apparatus,  and  machinery  were 
ever  used  In  such  a  manner  as  to  become  at- 
tached to  or  form  a  part  of  the  real  estate? 
Ck>mmencing  with  the  case  of  Hunter  v. 
Blanchard,  18  111.  318,  and  coming  down  to 
Compound  Lumber  Co.  t.  Murphy,  169  111. 
3i3,  48  N.  E.  472,  this  court  held  that  under 
the  law  which  existed  prior  to  the  revision 
of  1885  the  lien  could  only  be  established  to 
the  extent  of  materials  actually  used  in  the 
construction  of  the  building.  It  was  no  doubt 
to  meet  the  rule  of  law  thus  established  that 
that  portion  of  section  7  of  the  mechanic's 
Hen  law  of  1903  which  we  have  quoted  was 
enacted.  The  principle  underlying  the  cases 
which  limit  the  lien  to  the  extent  of  materi- 
als actually  used  in  the  construction  of 
the  building  is  that  it  is  contrary  to  Justice 
to  burden  real  estate  with  liens  to  pay  for 
chattels  which  in  no  sense  could  be  suppos- 
ed to  enchance  the  value  of  the  real  estate ; 
hence,  where  a  lien  was  sought  to  be  es- 
tablished for  fixtures,'  apparatus,  or  ma- 
chinery. It  was  necessary  to  allege  and  prove 


that  the  things  for  which  a  lien  was  claimed 
were  so  attached  to  the  building  or  Improve- 
ment as  to  become  a  part  of  the  real  estate. 
A  full  discussion  of  the  law,  Illustrated  by 
many  citations  from  various  states  of  the 
Union,  will  be  found  in  27  Cyc.  p.  38,  where 
it  is  said  In  the  text:  "Whether  or  not  ma- 
chinery is  within  the  lien  laws  usually  de- 
pends,upon  whether  it  has  become  a  fixture. 
If  It  is  stationary  and  firmly  attached  to  the 
realty,  so  as  to  become  a  part  thereof.  It  is 
the  subject  of  a  lien;  otherwise  not."  In 
Drew  V.  Mason,  81  IlL  498,  25  Am.  Rep.  2SS, 
it  was  held  that  furnishing  material  and 
lalxir  In  placing  a  lightning  rod  on  a  house  is 
not  furnishing  materials  and  labor  in  build- 
ing, altering,  repairing,  or  ornamenting  a 
house,  in  the  sense  those  terms  are  ased  in 
the  mechanic's  lien  law ;  while  in  Dobschuets 
V.  Holliday,  82  111.  371,  it  was  held  that  a 
steam  engine,  machinery,  and  fixtures  at- 
tached to  the  soil  by  a  lessee  thereof  for  the 
purpose  of  hoisting  coal  from  mines  situated 
thereon,  including  all  boxes  and  all  other 
necessary  appliances  connected  therewith,  be- 
come a  part  of  the  lessee's  estate  therein, 
and  entitle  the  party  furnishing  such  engine 
and  fixtures  to  a  mechanic's  lien  against  the 
estate  of  the  lessee  on  account  thereof. 

By  reference  to  the  electric  company's  bill 
of  particulars  filed  with  and  made  a  part  of 
Its  bill,  it  will  be  seen  that  a  very  large 
number  of  the  items  which  enter  into  the  ag- 
gregate amount  of  Its  claim  are  matters  for 
which  no  lien  should  have  been  established 
without  proof  showing  la  what  manner,  if  at 
all,  they  were  connected  with  the  real  estate 
upon  which  it  is  sought  to  establish  a  lien. 
Thus,  in  the  claim  of  the  electric  company 
there  Is  included  a  charge  of  $577.50  for  two 
electric  motors,  for  which  a  Hen  is  claimed 
and  allowed  without  any  evidence  whatever 
showing  that  these  machines  have  been  so 
installed  as  to  become  a  part  of  the  real 
estate.  Included  in  the  same  bUl  are  many 
other  Items  for  which  no  lien  should  have 
have  been  aUowed  without  proof  that  they 
were  so  attached  to  the  real  estate  as  to  be- 
come permanent  fixtures,  or  that  they  were 
used  in  connection  with  the  proper  Installa- 
tion of  other  lienable  things.  As  illustrat- 
ing the  class  of  items  now  under  considera- 
tion, the  following  may  be  mentioned:  Sul- 
phuric acid,  carboys,  Westlnghouse  luiife 
ewitch,  gasoline,  fuse  blocks,  fuse  plugs,  fus- 
able  knife  switch,  plug  cut-outs,  lamp  cord, 
lamps,  clusters  and  reflectors,  arc  lamp  pole 
tops,  poles,  and  candelabra  base  lamps. 
These  Items,  together  with  others  of  like 
character,  constitute  a  very  large  portion  of 
the  claim  of  the  electric  company.  By  ref- 
erence to  the  evidence  of  Herman  Armbrua- 
ter,  who  superintended  the  installation  of 
all  of  this  work,  which  is  set  out  very  fully 
in  the  statement  preceding  this  opinion.  It 
will  be  found  that  the  work  of  installing 
these  improvements  was  put  upon  buildings, 
refreshment    stands,    pagodas,    signs,    dan- 
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dng  pavUion,  bridge,  theater,  arcade,  and  va- 
rious other  places  of  amtiaeinent  In  the  park. 
He  says :  "Wfe  decorated  an  actual  tree,  call- 
ed the  'Christmas  Tree' ;  we  wired  that  com- 
plete;" that  light  clusters  were  Installed  at 
the  entrance  of  the  theater  and  on  the  band 
stand.  It  is  utterly  Impossible  to  tell  from 
his  evidence  what  part  of  this  work  is  for 
lienable  matters  and  what  Is  not,  and  there 
Is  no  other  evidence  In  the  record  bearing  on 
that  question.  There  Is  also  included  in  the 
electric  company's  bill  a  niunber  of  items  for 
street  car  tickets  and  meals  for  superintend- 
ent We  are  unable  to  see  how  snch  items 
conld  possibly  become  the  basis  of  a  mechan- 
Ic's  lien  under  the  contract  relied  upon. 
There  is  also  an  item  for  carboys  whkb  the 
bill  shows  were  to  be  returned.  Tills  Iteifi 
was  improperly  Included  In  the  amount  of 
the  lien. 

It  is  said  by  appellees  that,  even  if  non- 
lienable  Items  were  Included  in  the  electric 
company's  claim,  there  have  been  payments 
made  which  the  court  ought  to  apply  in  dis- 
charge of  such  nonllenable  items  and  affirm 
the  decree,  since  the  amount  now  due  does 
not  exceed  the  amount  for  which  the  dectrlc 
company  Is  clearly  entitled  to  a  lien.  This 
view  was  adopted  by  the  Appellate  Court, 
and  resulted  In  an  affirmance  by  that  court 
on  the  authority  of  Monson  v.  Meyer,  190  HI. 
105,  60  N.  E.  63,  and  Barbee  v.  Morris,  221 
in.  382,  77  N.  B.  689.  The  first  of  the  above 
cited  cases  announces  the  rule  that  equity  re- 
quires the  debtor  to  pay  all  (rf  his  obligations, 
and  that  the  court  will  credit  a  payment  so 
as  to  give  the  creditor  the  best  security  for 
the  debt  remaining  unpaid.  The  case  of  Bar- 
bee  V.  Morris  makes  application  of  this 
equitable  rule  to  a  general  pay^lent  made  up- 
on a  building  contract  where  the  parties  have 
not  made  any  specific  application  thereof, 
and  holds  that  a  court  of  equity  may  prop- 
erly credit  the  payment  upon  t^e  contract  so 
as  to  Include  an  Item  for  extra  work  for 
which  the  creditor  would  not,  under  the 
contract,  be  entitled  to  a  Hen,  and  thus  give 
him  the  security  of  a  mechanic's  lien  for  the 
amount  remaining  unpaid.  Without  ques- 
tioning the  rule  announced  in  these  cases, 
we  are  of  the  opinion  that  tt  is  erroneously 
applied  to  the  facts  In  this  case.  The  evi- 
dence shows  that  the  only  credit  entered  upon 
the  bill  of  the  electric  company  prior  to  the 
decree  in  the  circuit  court  was  an  item,  of 
$158.16  for  material  returned.  The  method 
of  bookkeeping  by  the  electric  company  was 
to  charge  all  items  that  were  furnished  un- 
der the  contract  to  the  park  company,  and 
upon  the  return  of  any  items  a  credit  was 
entered,  thus  canceling  the  charge  made  for 
such  Item.  If  the  return  of  these  goods  can 
be  regarded  as  a  payment  at  all,  it  would 
only  be  a  payment  of  the  amount  charged 
for  the  specific  articles  returned,  and  could 
Dot  in  any  view  be  regarded  as  a  general  pay- 
ment, which  a  court  of  equity  would  apply 
to  nonHenable  itous,   wUhia  the  equitable 


rule  announced  In  the  foregoing  cases.  If 
the  material  returned  was  of  a  class  for 
which  a  Hen  might  be  given  upon  proof  of 
its  mere  delivery,  such  Hen  would  be  defeat- 
ed by  the  voluntary  removijj  of  the  material 
by  th^  contractor  from  the  premises.  If  the 
material  returned  was  lumber,  the  Hen  which 
the  Ri^qtute  gives  upon  proof  of  the  delivery 
of  such  material  at  the  place  of  the  im- 
provement could  not  be  transferred  by  the 
removal  of  the  lumber  to  other  items  for 
which  the  law  gives  no  lien.  The  return  of 
material  to  the  amount  of  $158.16  only  bad 
the  effect  of  canceling  the  charge  made  for 
the  items  Included  in  that  amount. 

There  is  a  statement  in  appellees'  brief  to 
the  effect  that  there  have  been  payments 
made  on  this  decree,  aggregating  about  $2,- 
600,  since  the  decree  was  rendered  in  the 
lower  court,  and  the  electric  company  seeks 
to  avail  itself  of  this  fact  in  answer  to  the 
alleged  error  committed  by  including  in  the 
decree  nonllenable  Items.  .  To  this  conten- 
tion it  may  be  replied  (1)  that  the  case  must 
be  determined  in  a  court  of  review  upon  the 
record  made  in  the  trial  court,  and  we  can- 
not take  Into  consideration  facts  dehors  the 
record  that  are  only  brought  to  our  attra- 
tlon  by  the  statement  of  counsel  in  their 
briefs;  (2)  the  state  of  the  record  is  sudi 
that  it  is  impossible  to  separate  the  lienable 
from  the  nonllenable  items,  and  until  such 
items  are  separated  we  cannot  tell  what  the 
amount  of  either  is.  There  are  no  grounds 
here  for  the  contention  that  the  error  of  the- 
trial  court  is  cured  by  the  application  of 
payments  to  the  Items  erroneously  included 
In  the  decree. 

liiird.  The  master  In  chancery  found  the 
amount  due  the  lumber  company  to  be  $4,- 
111.73.  The  lumber  company  filed  no  obJec>- 
tlons  to  this  finding.  The  circuit  court 
found  the  amount  due  the  lumber  company 
to  be  $4,317.83.  and  rendered  a  decree  for 
that  amount.  The  court  obtained  the  larger 
amount  by  the  addition  of  $206.10  Interest 
The  Appellate  Court  struck  out  the  item  of 
Interest  and  affirmed  the  decree  in  favor  of 
the  lumber  company  for  $4,111.73.  In  this 
we  think  the  Appellate  Court  Is  clearly  right. 
The  finding  of  the  master  In  chancery  Is  con- 
clusive upon  the  parties  as  to  all  questions 
wherein  the  findhig  is  not  excepted  to.  Glos 
V.  Hoban,  212  111.  222.  72  N.  E.  1. 

Upon  evidence  heard,  an  attorney  fee  of 
$125  was  allowed  the  lumber  company's  so- 
licitors. Since  this  case  was  heard  in  the- 
Appellate  Court  this  court  ta  the  case  of 
Manowaky  v.  Stephan,  233  111.  409,  84  N.  E. 
365,  has  held  that  portion  of  the  mechanic's 
lien  act  allowing  attorney  fees  for  the  lienor's 
solicitors  unconstitutional.  No  objection  or 
exception  to  the  allowance  of  attorney  fees 
was  made  before  the  master  or  in  the  court 
below,  nor  was  the  constitutional  question 
raised  until  the  case  reached  this  court.  We 
are  of  the  opinion  that  appellants  have  waiv- 
ed their  right  to  raise  this  -question  by  failing 
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to raise  It  In  the  court  below,  and  if  It  had 
been  so  raised  It  would  have  been  waived  by 
taking  the  case  to  the  Appellate  Court  in- 
stead of  bringing  It  directly  to  this  court. 

The  judgment  of  the  Appellate  Court  will 
be  affltmed  in  all  respects  in  so  far  as  the 
same  relates  to  the  decree  In  favor  of  the 
lumber  company,  and  In  so  far  as  It  relates 
to  the  electric  company  the  decree  of  the  cir- 
cuit court  and  the  judgment  of  the  Appel- 
late Court  are  reversed,  and  the  cause  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings In  accordance  with  the  views  here- 
in expressed. 

Reversed  in  part,  and  remanded. 


(236  111.  495) 

BRIMSON  et  al.  v.  ARNOLD  et  al. 

(Supreme  Court  of  Illinois. '  Oct.  26, 1908.    Re- 
liearing  Denied  Dec.  4,  1908.) 

1.  Taxation  (8  810*)— Tax  Deeds— Action  to 
Sbt  Asidb:— Pleading  and  Pboof. 

In  an  action  to  set  aside  a  tax  deed,  plain- 
tjlb  offered  in  evidence  a  deed  to  themselves 
from  their  vendor,  and  two  of  plaintifEs  testified 
without  contradiction  that  they  had  been  in 
possession  of  the  premises  described  in  the  deed 
m>m  the  date  thereof  to  the  date  of  the  trial. 
The  descriptions  in  the  deed  and  in  the  bill 
were  the  same.  Held  to  establish  the  averments 
of  their  occupation  of  the  premises  described 
in  the  bill,  and  to  be  sufficient  on  which  to  base 
a  decree. 

[Ed.   Note.— For  other  cases,    see   Taxation, 
Dec.  Dig.  I  810.*] 

2.  Taxation  rt  809*)— Tax  Deed— Action  to 
Set  Aside— Pleading — Vabiance. 

Where,  in  an  action  to  set  aside  a  tax  deed, 
plaintiffs  claimed  ander  a  deed  to  them  "not  as 
tenants  in  common,  but  as  joint  tenants,"  and 
the  bill  averred  that  they  were  owners  as  "joint 
tenants,"  the  omission  of  the  words  "not  as  ten- 
ants in  common"  was  immaterial,  since  plain- 
tiffs in  any  event  were  joint  owners  and  in 
possession  of  the  premises,  and  were  entitled  to 
notice  of  the  tax  sale  and  the  time  when  the 
period  of  redemption  would  expire,  whether  they 
were  tenants  in  common  or  joint  tenants. 

[Ed.    Note.— For   other  cases,    see   Taxation, 
Dec  Dig.  i  809*1 

3.  AWEAL    AND    EBROB    (J    187*) — OBJECTIONS 

NOT  Made  Below— Pabtieb. 

One  who,  when  sued  as  "J.  G.,  trustee," 
answered  and  appealed  as  trustee,  could  not 
urge  that  he  was  sued  individually. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  1184;  Dec.  Dig.  {  187.*] 

4.  Pabtieb  (I  40*)— Intbbvention— Action  to 
Set  Aside  Tax  Deed. 

Where,  in  an  action  against  one  G.  and 
others  to  set  aside  a  tax  deed,  the  evidence 
showed  that  6.  purchased  at  the  tax  sale :  that 
6.  paid  taxes  to  protect  the  tax  sale,  and  then 
assigned  the  certificate  to  defendant  A.,  and 
that  A.  took  out  a  tax  deed  under  the  sale  in 
his  name  and  then  gave  a  trust  deed  to  G.  to 
secure  A.'s  note  payable  to  himself  and  indorsed 
in  blank— %«id,  that  the  assignment  of  the  cer- 
tificate to  A.  by  G.  carried  with  it  the  right  to 
the  amount  required  to  redeem  therefrom,  in- 
cluding the  amount  of  taxes  paid  by  G.  to  pro- 
tect the  tax  sale ;  and  that,  if  the  deed  were 
valid,  the  amount  ordered  paid  into  court  as  a 
condition  precedent  to  canceling  the  tax  deed 
and  trust  deed  belonged   to   the  holder  of  the 


note  secured  by  the  trust  deed,  and  not  to  6.  in- 
dividually, and  hence  the  court  did  not  err  in  de- 
clining to  permit  G.  to  intervene  and  answer 
the  bfll  individually. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec. 
Dig.  §  40.*] 

6.  Taxation  (8  810*)— Tax  Deed— Action  to 
Set  Aside- Evidence. 

Where,  in  an  action  against  O.,  trustee.  A., 
and  others,  to  set  aside  a  tax  deed  to  A.  and  a 
trust  deed  from  A.  to  G.  to  secure  the  payment 
of  the  note  of  A.  payable  to  himself  and  in- 
dorsed in  blank,  G.  individually  and  the  other 
grantees  in  a  quitclaim  deed  from  A.  to  G.  and 
others  were  not  parties  defendant  by  name  but 
were  included  under  the  designation  "unknown 
owners,"  and  were  in  default,  and  hence  were 
not  in  position  to  introduce  evidence  to  show 
title  in  themselves  from  A.,  the  exclusion  of  the 
quitclaim  deed  in  evidence  was  proper. 
.[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  810.*] 

6.  Taxation  (§  816*)— Tax  Deed— Action  to 

Set  Abide  Decbeb— Fobk. 

In  an  action  against  G.,  trustee,  A.,  and 
others  to  set  aside  a  tax  deed  to  A.  and  a 
trust  deed  from  A.  to  G.  to  secure  the  payment 
of  the  note  of  A.  payable  to  himself  and  in- 
dorsed in  blank,  a  decree  directing  the  fund  or- 
dered paid  to  the  clerk  of  court  by  plaintifEs  as 
a  condition  precedent  to  the  relief  granted,  to 
be  held  for  the  benefit  of  defendants  as  their 
interests  might  be  subsequently  ascertained  by 
the  court,  was  proper,  as  against  the  objection 
that  the  fund  should  have  been  distributed  to 
those  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  8  8ia*] 

Appeal  from  Superior  Court,  Cook  Coun- 
ty; Albert  C.  Barnes,  Judge. 

Bin  by  William  G.  Brlmson  and  others 
against  D.  Arnold,  Jacob  Glos,  trustee,  and 
others.  From  the  decree,  said  Glos  appeals. 
Affirmed. 

This  was  a  bill  in  chancery  filed  by  the 
appellees,  In  the  superior  court  of  Cook  coun- 
ty, against  D.  Arnold,  Jacob  Glos,  trustee, 
and  others,  to  set  aside  as  a  cloud  upon  their 
title  (which  was  alleged  to  be  a  fee)  to  the 
west  18  feet  of  lot  8  and  the  east  22  feet  of 
lot  9,  in  block  8,  in  dough  ft  Barney's  subdi- 
vision of  lots  34  and  35,  In  school  trustees' 
subdivision  of  section  16,  township  38  north, 
range  14  east  of  the  third  principal  meridian, 
in  the  city  of  Chicago,  county  of  Cook  and 
State  of  Illinois,  a  tax  deed  Issued  by  the 
county  clerk  of  Cook  county  to  D.  Arnold  on 
August  1,  1906,  and  a  trust  deed  made  by  D. 
Arnold  to  Jacob  Glos,  trustee,  on  January 
16,  1907,  to  secure  the  payment  of  the  prom- 
issory note  of  D.  Arnold  for  $50,000,  payable 
to  the  order  of  himself  and  Indorsed  in  blank. 
D.  Arnold  and  the  unknown  owners  of  said 
promissory  note  and  the  unknown  owners 
of  the  said  premises  were  defaulted,  and  Ja- 
cob Glos,  trustee,  answered  said  bill  as  trus- 
tee. A  hearing  was  had  before  the  chancel- 
lor, and  a  decree  was  entered  In  accordance 
with  the  prayer  of  the  bill  after  the  appellees 
had  deposited,  under  the  direction  of  the 
court,  with  the  clerk  of  the  court,  $258.92 
for  the  benefit  of  the  defendants,  $3  of  which 


*Far  other  oases  see  sune  toplo  and  section  NUMBER  in  Dec.  &  Am.  Dlga.  1907  to  date,  4s  Reporter  ''"I'tit^ 
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deposit  the  derk  was  directed  to  pay  to  Ja- 
cob 6108,  trustee,  and  $255.92  of  wbtch  he 
was  directed  to  hold  for  the  beueflt  of  the 
defendants,  as  their  interest  might  subse- 
quently be  ascertained  by  the  court  Jacob 
Glos,  trustee,  has  prosecuted  an  appeal  to 
this  court. 

John  R.  O'Connor,  for  appellant  Julius 
A.  Johnson  and  Enoch  J.  Price,  for  appellees. 

HAND,  J.  (after  stating  the  facts  as 
above).  The  evidence  clearly  shows  that 
the  tax  deed  sought  to  be  canceled  was  void 
for  want  of  notice  to  the  appellees  of  the 
tax  sale  and  when  the  x>erlod  of  redemption 
would  expire,  and  the  decree  should  be  af- 
firmed unless  the  court  committed  reversible 
error  In  some  one  of  the  following  particu- 
lars: 

First  It  is  contended  that  the  appellees 
did  not  establish  that  the  premises  described 
in  the  bill  were  the  premises  occupied  by 
them.  The  appellees  offered  in  evidence  a 
deed  to  themselves  from  Fannie  M.  Glpson 
(of  whom  they  purchased  said  premises)  for 
the  premises,  bearing  date  Octot>er  3,  1885, 
and  William  G.  Brimson  testified  that  he 
and  his  family  had  been  in  the  possession  of 
the  premises  descrlt)ed  in  the  deed,  as  their 
homestead,  from  the  date  of  the  deed  to  the 
date  of  the  trial,  and  Mrs.  Brimson  testified 
to  the  same  fact.  The  description  contained 
in  the  deed  from  Mrs.  Gipson  and  the  de- 
scription in  the  bill  are  the  same.  This  tes- 
timony was  uncontradicted,  and  clearly  es- 
tablished the  averments  of  the  bill,  and  was 
sufficient  upon  which  to  base  a  decree. 

Second.  It  Is  contended  that  there  was  a 
variance  between  the  bill  and  the  proofs. 
The  bill  averred  that  the  appellees  were  the 
owners  in  fee  simple,  "as  Joint  tenants,"  of 
the  premises,  and  the  deed  from  Mrs.  Gip- 
son to  the  appellees  conveyed  the  premises 
to  "William  G.  Brimson  and  Susan  H.  Brim- 
son, his  wife,  not  as  tenants  in  common,  but 
as  Joint  tenants,  to  them  and  the  survivor  of 
them."  The  omission  In  the  bill  of  the  words, 
"not  as  tenants  in  common,"  was  wholly 
immaterial,  as  the  appellees,  In  any  event, 
were  the  joint  owners  of  and  in  possession  of 
the  premises,  and  were  entitled  to  notice 
of  the  tax  sale  and  the  time  when  the  period 
of  redemption  would  expire,  whether  they 
were  tenants  in  common  or  joint  tenants. 

Third.  It  Is  contended  that  Jacob  Qlos 
having  been  sued  as  "Jacob  Glos,  trustee," 
he  was  sued  not  "as  trustee,"  but  individu- 
ally. Jacob  Glos  answered  as  trustee,  and 
has  prosecuted  this  appeal  as  trustee.  He 
is  not  in  a  position,  therefore,  in  this  court 
to  urge  he  was  sued  Individually. 

Fourth.  The  appellant,  Glos,  upon  the  tri- 
al asked  leave  to  file  an  answer  individual- 
ly, with  the  view  to  have  the  court  decree 
ttiat  the  money  ordered  by  the  court  to  be 
deposited  with  its  clerk  as  a  condition  pre- 
cedent to  the  relief  granted  l>e  paid  to  him 


Individually.  The  evidence  showed  that  Ja- 
cob Glos  was  the  purchaser  at  the  tax  sale; 
that,  prior  to  the  assignment  of  the  tax  cer- 
tificate to  D.  Arnold,  Jacob  Glos  had  paid 
taxes  aggregating  the  sum  of  $146.97  on  said 
premises  to  protect  said  tax  sale;  that  he 
then  assigned  the  tax  certificate  to  D.  Ar- 
nold; that  D.  Arnold  took  out  a  tax  deed 
under  said  sale  in  his  name,  and  then  gave 
said  trust  deed  to  Jacob  Glos.  CleaVly,  the 
assignment  of  the  tax  certificate  to  D.  Ar- 
nold by  Jacob  Glos  carried  with  it  the 
amoimt  required  to  redeem  thereunder,  which 
indnded  the  amount  of  taxes  paid  by  Jacob 
Glos  to  protect  said  tax  sale,  and,  if  said 
tax  deed  had  any  validity,  the  amount  order> 
ed  paid  into  court  as  a  condition  precedent 
to  canceling  said  tax  deed  and  trust  deed 
belonged  to  the  holder  of  said  $50,000  promis- 
soiy  note,  and  not  to  Jacob  Glos  individually. 
We  fall  to  see,  therefore,  upon  this  record, 
how  Jacob  Glos  had  any  interest  in  said 
fund  individaally,  and  think  the  court  did 
not  err  In  declining  to  permit  him  to  inter- 
vene and  answer  said  bill  individually. 

Fifth.  Jacob  Glos  on  the  trial  offered  in 
evidence  a  quitclaim  deed  from  D.  Arnold  to 
himself  and  other  grantees  to  said  premises, 
which  deed  the  court  declined  to  admit  in 
evidence,  and  It  is  urged  by  the  appellant, 
Glos,  the  court  committed  reversible  error 
in  declining  to  admit  said  deed  In  evidence. 
Jacob  Glos  individually,  and  the  other  gran- 
tees in  said  deed,  were  not  parties  defendant 
by  name,  but  they  were  included  under  the 
designation  "unknown  owners,"  and  were  in 
default,  and  were  not  in  a  position  to  in- 
troduce evidence  upon  the  trial  to  show  ti- 
tle in  themselves  from  D.  Arnold.  The  court 
did  not,  therefore,  err  in  declining  to  admit 
in  evidence  said  quitclaim  deed. 

Sixth.  It  is  finally  contended  that  the  court 
erred  in  not  disposing  of  the  fund  ordered 
paid  to  the  clerk  of  the  court  by  the  appellees 
as  a  condition  precedent  to  the  relief  grant- 
ed, otherwise  than  by  ordering  it  paid  to 
the  clerk  of  the  court  for  the  benefit  of  the 
defendants.  The  form  of  the  decree  adopted 
in  this  case  was  approved  by  this  court  in 
Glos  V.  Hanford,  212  111.  261,  72  N.  B.  439, 
Glos  V.  Ault  221  ni.  662,  77  N.  B.  939.  and 
Glos  V.  Cass,  230  111.  641,  82  N.  K.  «27.  If  D. 
Arnold  has  conveyed  his  Interest  in  said  tax 
title  to  Jacob  Glos  and  the  other  grantees 
named  in  said  quitclaim  deed,  and  Jacob 
Glos  is  the  owner  of  the  $50,000  promissory 
note  secured  by  said  trust  deed,  upon  a  prop- 
er showing  the  court  which  controls  said 
fund  can  readily  adjust  the  equities  of  the 
parties  in  said  fund,  and  under  the  decree 
from  which  this  appeal  Is  prosecuted  pro- 
tect the  rights  of  Jacob  Glos  by  directing 
the  portion  of  the  said  fund  found  to  belong 
to  him  to  be  paid  to  him. 

Finding  no  reversible  error  In  this  record, 
the  decree  of  the  superior  court  will  be  af- 
firmed. 

Decree  affirmed. 
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(SU  lU.  185) 

SHAUGHNBBST  r.  HOI/T. 
(Supreme  Court  of  Illinois.    Oct  26,  190S.    Pe- 
tition for  Rehearing  Stricken  Dec  3,  1008.) 

1.  Pleading  (J  64*)— STWKiNa  Our  Codnx— 

Each  of  the  first  three  counts  of  an  original 
declaration,  after  stating  the  negligence,  con- 
cluded, "by  means  whereof  (he  plaintiff  was 
then  and  thereby  injured,  as  hereinafter  set 
forth."  The  original  fourth  count,  to  which  the 
quotation  from  the  first  three  referred,  was 
stricken  out  by  order  of  the  court,  and  a  mo- 
tion to  file  an  amended  fourth  count  denied. 
Held  that,  notwithstanding  the  fourth  count 
had  been  stricken,  it  was  still  a  part  of  the 
declaration  for  reference  purposes,  and  furnish- 
ed a  sufficient  basis  for  additional  counts,  mere- 
ly alleging  in  a  more  accurate  and  legal  man- 
ner the  same  damages. 

['Ed.   Note.— For   other  cases,    see   Pleading, 
CSent.  Dig.  $  118;    Dec.  Dig.  i  oi.'} 

2.  BVIDENCB  (5  128*)— DBCLABAnONS  TO  PHT- 

siciANS— Sblf-Sebviko. 

Declarations  of  a  person  injured,  when 
made  as  a  part  of  the  res  gestse,  or  to  a  physi- 
cian during  treatment,  or  on  examination  prior 
to,  and  without  reference  to,  the  bringing  of  an 
action  for  damages,  are  admissible;  but  dec- 
larations to  a  physician  who  has  made  an  ex- 
amination shortly  before  the  trial,  apparently 
for  the  purpose  of  testifying  at  it.  are  inadmis- 
sible, aa  baled  on  self-serving  statements  of  the 
person  injured,  notwithstanding  such  i^erson  tes- 
tifies on  the  trial  that  the  declarations  made 
were  true. 

[Ed.    Note.— For   other   cases,   see   EJvidence, 
Cent.  Dig.  gi  S83-387 ;   Dec.  Dig.  |  128.*] 

8.  Evidence  (S  128*)— Res  Gest2B— Declara- 
tions TO  Phtbiciah. 

Declarations  of  a  person  injured,  made 
during  experiments  many  months  after  the  ac- 
cident as  to  her  physical  condition,  were  not  ad- 
missible as  a  part  of  the  res  gestae. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  IS  383-387 ;  Dec.  Dig.  {  128.*] 

4.  Appeal   and  Esbob  (|  1050*)— Habhlebs 
Ebrob— ADinssioN  or  Evidence. 

The  admission,  in  a  personal  injury  action, 
of  incompetent  self-serving  statements  of  the 
person  injured  to  physicians  was  reversible  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Apiieal  and 
Error,  Dec  Dig.  f  1050.*] 

6.  Evidence    (J   526*)— Expebtb— Opinions- 
Cause  OF  Injuries. 

A  physician  may  testify  as  to  his  opinion 

whether  the  injuries  of  plaintiff  were,  or  might 

have  been,  caused  by  the  fall  of  an  elevator. 
[E^.    Note.— For   other  cases,    see   Evidence, 

Cent  Dig.  8  2336;   Dec  Dig.  i  526.*] 

6.  Evidbnck  (S  689*)— BxPBBTfl  — Opinion— 
Macbinebt. 

In  An  action  for  Injuries  due  to  the  fall 
of  an  elevator,  evidence  of  expert  mechanics, 
who  testified  as  elevator  experts,  was  admis-< 
sible. 

[Ekl.   Note.— For   other   cases,   see    Evidence^ 
Cent  Dig.  |  2349;    Dec.  Dig.  f  539.*] 

7.  Evidence  (8  553*)— Expebt  Testimony- 
Hypotiietioai,  Questions— Form. 

The  proper  practice  in  examining  an  expert 
is  to  state  hypothetically  the  case  which  it  is 
believed  has  been  proved,  and  to  ask  a  Question 
based  thereon,  ana  not  to  ask  a  question  in  the 
form  of  a  recitation  of  actual  facts. 

[Ed.    Note.— For   other   cases,   see   Evidence, 
Cent.  Dig.  88  2369-2374;   Dec  Dig.  8  553.*] 


8.  Evidence   (8   658*)— Opiniow   Evidbnck— 

CBOSS-EXAUINATION   —  EXPEBTS  —  DiSCBE- 

tion  of  Trial  Coubt. 

The  cross-examination,  in  a  personal  in- 
jury action,  of  a  physician  for  defendant  as  to 
the  amount  be  received  for  testifying  as  an  ex- 
pert  is  largely  within  the  trial  court's  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  8  668.*] 

Appeal  from  Branch  Appellate  Court,  First 
District  on  Appeal  from  Superior  Courfc 
Cook  County;   Arthur  H.  Frost,  JTodge. 

Action  by  Mary  Shanghnessy  against 
George  H.  Holt  From  a  judgment  of  the 
Appellate  Court  (140  111.  App.  572)  affirming 
a  judgment  of  the  superior  court  for  platn- 
tiH,  defendant  appeals.  Reversed  and  re- 
manded. 

Appellee  recovered  a  Judgment  of  |7,500  In 
the  superior  court  of  Cook  county  for  per- 
sonal injuries  alleged  to  have  been  sustained 
by  her  while  a  passenger  in  appellant's  ele- 
vator, October  9,  1902.  This  Judgment  on 
appeal,  was  affirmed  by  the  Appellate  Court, 
and  the  case  Is  now  appealed  to  this  court 
Appellee  was  employed  as  a  stenographer 
on  the  twelfth  floor  of  the  Manhattan  build- 
ing, in  Chicago,  owned  by  appellant  The 
evidence  in  her  behalf  tended  to  show  that 
she  entered  one  of  the  elevators  in  that 
building  on  the  ground  0oor  to  go  to  the 
twelfth  floor,  and  that,  as  it  passed  the  tenth 
floor,  some  one  signaled  for  the  car  to  stop, 
and  the  elevator  man  attempted  to  return 
to  the  tenth  floor,  but  the  car  would  not  stop 
and  went  on  down  to  the  main  floor,  where  it 
struck  with  a  thud  and  rebounded  a  short 
distance.  Appellant's  testimony  tended  to 
show  that  appellee  entered  the  car  on  the 
twelfth  floor,  and  that  the  elevator  descend- 
ed to  between  the  second  and  third  floors, 
when  the  elevator  man,  as  was  Iiis  custom, 
tried  to  pull  the  operating  cable,  in  order 
to  reduce  the  speed  before  the  car  came  la 
contact  with  the  automatic  stopping  device 
at  the  main  floor;  that  he  found  it  impos- 
sible to  move  the  cable,  and  that  the  car  coa- 
tlnned  its  descent  at  full  speed,  striking  the 
automatic  device  and  rebounding  about  a 
foot  In  the  meantime  the  safety  dogs  were 
released,  and  the  car,  after  rebounding,  was 
held  about  a  foot  above  the  floor.  In  order 
to  prevent  the  blistering  of  their  hands,  the 
operators  were  accustomed  to  use  short  piec- 
es of  common  garden  hose  around  the  op- 
erating cable.  One  of  these  had  apparently 
fallen  from  the  car,  and  become  wedged  be- 
tween the  cable  and  a  grooved  wheel  around 
which  it  ran  at  the  bottom  of  the  shaft  thus 
preventing  the  proper  operation  of  the  ma- 
cliinery. 

Jolm  B.  Eehoe^  F.  J.  Canty,  and  R.  3.  Fo- 
lonie,  for  appellant  Burth  &  Keefe  and 
Francis  J.  Woolley,  for  appellee. 


•For  other  cases  see  lam*  topic  and  secUon  MDMBEK  ia  Dee.  &  Am.  Dls*.  1907  to  dat«,  ft  Reporter  Indsxas 
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CARTEB,  J.  (after  stating  the  facts  as 
above).  Appellant  contends  tbat  then  was 
no  valid  declaration  upon  which  a  recovery 
could  be  had.  Each  of  the  first  three  counts 
of  the  original  declaration,  after  stating  the 
negligence,  concluded,  "by  means  whereof  the 
plaintiff  was  then  and  thereby  Injured,  as 
hereinafter  set  forth."  The  original  fourtlt 
count,  to  which  the  quotation  from  the  first 
three  counts  above  given  referred,  was  strick- 
en out  by  order  of  court  March,  1905,  and 
the  motion  of  appellee  for  leave  to  file  an 
amended  fourth  count  denied.  It  Is  Insisted 
ttiat  the  three  remaining  counts  contained  no 
allegation  that  appellee  suffered  Injury  to 
her  person.  On  February  4,  1906,  the  appel- 
lee filed  additional  counts  to  the  declaration. 
Such  counts  stated  no  new  cause  of  action, 
but  each  merely  alleged,  In  a  more  accurate 
and  legal  manner,  the  same  damages  that 
were  averred  in  the  original  fourth  Qouiit. 
It  is  insisted  by  the  appellant  that,  the 
fourth  count  having  been  strlcfeen,  it  was  out 
of  the  case  for  all  purposes  (Slack  v.  Harris, 
200  in.  96,  65  N.  §3.  669),  and  could  not  be 
used  as  a  basis  for  the  additional  counts,  or 
be  made  a  part  of  the  three  original  counts 
by  reference.  Under  the  authority  of  North 
Chicago  Street  Railroad  Co.  v.  Aufmann, 
221  111.  614,  77  N.  B.  1120,  112  Am.  St  Rep. 
207,  this  fourth  count  furnished  sufficient 
basis  for  the  additional  counts  filed.  After 
the  count  was  stricken  out,  while  no  longer, 
in  legal  contemplation,  a  pleading  In  the 
case,  it  still  remained  on  file  as  a  part  of 
the  record.  Abbott  v.  Douglass,  28  Cal.  295. 
It  is  a  mere  figure,  of  speech  to  say  tbat.  the 
count  is  stricken  out  Even  when  a  section 
of  the  statute  has  been  held  to  be  unconsti- 
tutloita],  it  may  still  be  considered  with  the 
other  sections  for  the  purpose  of-  construc- 
tion. Baird  V.  Hutehhison,  179  111.  435,  53 
N.  E.  567.  The  original  fourth  count  was 
still  a  pert  of  the  declaration  for  reference 
purposes. 

The  appellee  claims  that,  by  reason  of  the 
violence  with  which  the  eleyator  struck  and 
rebounded,  the  head  of  the  tibia — ^the  large 
bone  of  the  lower  part  of  the  leg — was  split 
or  broken,  and  that  the  nervous  shock  pro- 
duced Insomnia  and  trouble  with  her  eyes, 
and  Inability  to  detect  sensations  on  part 
of  her  left  leg;  that  the  shock  of  striking 
at  the  bottom  of  the  shaft  caused  a  displace- 
ment of  her  female  organ<i.  Three  physi- 
cians, who  testified  for  appellee,  stated  that 
they  had  made  tests  on  her  person  by  taking 
two  test  tubes,  putting  hot  water  in  one  and 
«old  water  in  the  other,  and  that  they  touch- 
ed with  the  test  tubes  different  parts  of  her 
skin,  and  she  did  not  always  answer  cor- 
rectly which  tube  was  hot  and  which  was 
cold;  tbat  there  was  a  lack  of  sensitiveness 
in  one  leg;  that  such  symptoms  showed  a  de- 
terioration of  her  nervous  system,  indicating 
nervous  prostration  or  neurasthenia.  All  of 
tbeae  physicians  made  their  tests  very  short- 
ly before  the  case  was  called  for  hearing;  ai>- 
86  N.B.— 17 


parently  for  the  purpose  of  testifying  at  ancb 
hearing.  It  is  Insisted  by  appellant  that  this 
testimony  was  based  on  self-serving  state- 
ments of  appellee,  and  was  therefore  incom- 
petent and  Inadmissible.  It  is  the  establish- 
ed rule  in  this  state  tbat  the  declarations  of 
the  injured  party  in  a  case  like  tills,  when 
made  as  a  part  of  the  res  gestae,  or  to  a 
physician  during  treatment,  or  upon  an  ex- 
amination prior  to,  and  witJiont  reference  to 
tbe  bringing -of,  an  action  to  recover  damages 
for  the  injury  complained  of,  may  be  Intro- 
duced in  evidence.  As  to  testimony  along 
the  line  of  that  now  In  question,  the  authori- 
ties in  this  and  other  Jurisdictions  are  col- 
lected and  discussed  in  Greinke  v.  Chicago 
City  Railway  Co.,  234  111.  564,  85  N.  E.  327, 
and  it  was  there  held  that  a  physician,  when 
called  as  a  witness,  who  has  not  treated  the 
injured  party,  but  has  examined  him  solely 
as  a  basis  upon  which  to  give  an  opinion  in 
a  trial  to  recover  damages  for  the  injury, 
cannot  testify  to  statements  made  by  the 
injured  party  to  him  or  in  his  presence  dur- 
ing such  an  examination,  or  base  an  opinion 
upon  the  statements  of  tbe  injured  party. 

Ck>unsel  for  appellee  attempt  to  distinguish 
this  case  from  those  cited  in  the  opinion 
Just  referred  to,  on  the  ground  that  In  this 
case  appellee  was  first  asked  on  the  witness 
stand  if  tbe  answers  she  bad  given  the  physi- 
cians during  these  tests  were  true,  and  she 
replied  that  they  were;  that  in  the  cases 
where  expert  testimony  based  upon  subjec- 
tive symptoms  were  held  Improper,  such  opin- 
ions were  based  upon  the  unsworn  statements 
as  to  such  subjective  symptoms.  Counsel 
misapprehend  the  basis  of  such  decisions. 
The  law  admits  In  evidence  the  declarations 
of  the  injured  party  as  to  the  physical  coo- 
dition  given  to  a  physician  during  treatment 
because  it  is  presumed  tbat  the  injured  per- 
son will  not  falsify  In  his  statements  made 
to  the  physician,  when  he  expects  and  hopes 
to  receive  medical  aid,  but  no  such  presump- 
tion arises  when  he  is  examined  by  an  expert 
for  tbe  purpose  of  giving  evidence  In  a  case 
about  to  be  tried.  The  reasons  for  this  dis- 
tinction are  fully  set  forth  la  the  Orelnke 
Case,  supra,  and  must  control  here. 

Counsel  also  attempt  to  argue  that  these 
statements  were  admissible  as  a  part  of  tbe 
res  gestae.  The  res  gestae  referred  to  under 
this  rule  relates  only  to  the  main  fact  or 
transaction.  24  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  663;  Globe  Accident  Ins.  O).  v. 
Gerlsch,  163  111.  625,  45  N.  E.  563,  54  Am. 
St  Rep.  486.  This  main  fact  in  this  case 
was  the  accident  itself,  and  not  the  experi- 
ments as  to  appellee's  physical  condition 
many  months  after.  Appellee  was  allowed  to 
enhance  her  damages  by  proof  of  her  own  in- 
competent self-serving  statements,  to  what 
extent  it  Is  Impossible  to  Judge.  We  think 
the  admission  of  this  testimony  was  reversi 
ble  error.  Chicago  &  Eastern  Illinois  Rail 
road  Co.  v.  Donworth,  203  111.  192,  67  N.  E 
797;  West  Chicago  Street  Railroad  Co.  t. 
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Carr,  170  111.  478,  48  N.  B.  992;  Chicago  Un- 
ion Traction  Co.  v,  Giese,  229  111.  260,  82  N. 
E.  232;  Consolidated  Traction  Co.  ▼.  Lam- 
bertaon,  80  N.  J.  Law,  452,  38  AtL  683. 

Appellant  also  insists  that  the  trial  court 
erred  in  permitting  physicians'  to  express  an 
opinion  whether  the  injuries  of  appellee  were 
or  might  have  been  caused  by  the  fall  of  the 
elevator.  Onr  views  on  these  questions  have 
been  fully  set  forth  In  the  recent  decisions 
of  City  of  Chicago  v.  Didier,  227  III.  571,  81 
N.  E.  698,  City  of  Chicago  v.  McNally,  227 
lU.  14,  81  N.  B.  28,  City  of  Chicago  v.  Bork, 
227  111.  60,  81  N.  E.  27,  Chicago  Union  Trac- 
tion Co.  V.  Ertrachter,  228  111.  114,  81  N.  B. 
816,  and  Chicago  Union  Traction  Co.  v.  Rob- 
erts, 229  111.  481,  82  N.  E.  401.  It  would  un- 
necessarily extend  the  length  of  this  opin- 
ion to  discuss  here  the  contentions  of  coun- 
sel on  this  point  What  we  have  said  In 
those  cases  will  serve  as  a  sufficient  guide  in 
the  further  proceedings  in  this  case. 

We  think  the  testimony  of  the  expert  me- 
chanics who  testified  as  elevator  experts,  aa 
we  understand  this  record,  was  admissible. 
Camp  Point  Manf.  Co.  v.  Ballon,  71  IlL  417; 
Slack  V.  Harris,  supra ;  Lawson  on  Expert 
and  Opinion  Evidence  (2d  Ed.)  74. 

The  appellant  also  Insists  that  reversible 
error  was  committed  in  permitting  counsel 
for  the  appellee  to  ask  experts  questions  In 
the  form  of  a  recitation  of  actual  facts,  and 
not  by  putting  the  questions  in  a  hypothetical 
manner.  Pyle  v.  Pyle,  158  111.  289,  41  N.  B. 
999.  We  think  there  Is  some  basis  for  this 
contention.  The  proper  practice  Is  to  state 
hypothetlcally  the  case  which  the  attorney 
thinks  has  been  proved  and  ask  a  question 
based  upon  such  hypothetical  case.  Elgin, 
Aurora  and  Southern  Traction  Co.  v.  Wilson, 
217  UL  47,  75  N.  E.  436. 

Appellant  further  Insists  that  the  court  im- 
properly allowed  counsel  for  appellee  to 
cross-examine  one  of  appellant's  physicians 
as  to  the  amount  he  received  for  testifying 
as  an  expert.  Such  matters  are  largely  with- 
in the  sound  discretion  of  the  trial  court 
Kerfoot  v.  City  of  Chicago,  195  111.  229,  63 
N.  B.  101.  We  do  not  think  this  discretion 
was  abused  In  this  instance. 

For  the  reasons  indicated  In  permitting 
certain  physicians  to  give  answers  based  up- 
on self-serving  statements  of  appellee,  the 
judgments  of  the  Appellate  and  circuit  coui'ts 
will  be  reversed,  and  the  cause  remanded  to 
the  circuit  court  for  further  proceedings  in 
barmony  with  the  views  herein  expressed 

Reversed  and  remanded. 


(2S6  IlL  499) 

BURNETT  et  al.  v.  POTTS. 
(Supreme  Court  of  Illinois.    Oct  26,  1908. 
Rehearing  Denied  Dec.  4,  1908.) 
1.  Bbokebb  (§  49*)— Compensation. 

An  agreement  authorizing  a  sale   of  real 
estate  for  a  net  amount  to  the  owners,  the  per- 


son making  the  sale  to  have,  as  compensation 
what  he  could  get  above  that  amount,  entitled 
him  to  no  compensation  for  making  a  sale,  un- 
til the  owners  received  the  net  amount  stipulat- 
ed, unless  a  failure  to  do  so  was  due  to  their 
own  fault. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  I  70 ;   Dec  Dig.  {  49.*] 

2.   VBNDOB  and  PlTBCBASKB  (|  3*)— SaU!  DI8- 
TINOUISBED  FBOlt  AOENCT. 

An  agreement  authorizing  a  sale  of  real 
estate  for  a  net  amount  to  the  owners,  the  per- 
son making  the,  sale  to  have,  as  compensation, 
what  he  could  get  above  that  amount  did  not 
constitute  the  relation  between  the  parties  that 
of  vendor  and  purchaser,  but  created  the  rela- 
tion of  principal  and  agent  and  the  broker  had 
no  right  to  retain  an  amount  paid  on  the  pur- 
chase price  on  subsequent  default  of  the  pur- 
chaser. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  I  3;    Dec.  Dig.  {  3.*] 

Appeal  from  Appellate  Court,  Third  Dte- 
trlct,  on  Appeal  from  Circuit  CJourt,  Sanga- 
mon County;    James  A.  Creighton,  Judge. 

Assumpsit  by  Sarah  J.  Burnett  and  others 
against  Rufus  M.  Potts.  From  a  judgment 
of  the  Appellate  Court  affirming  a  judgment 
of  the  circuit  court  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Graham  &  Graham,  for  appellant  Albert 
Salzenstein  and  Jno.  L.  King,  for  appellees. 

VICKERS,  J.  Sarah  J.  Burnett  and  oth- 
ers brought  this  action  of  assumpsit  In  the 
circuit  court  of  Sangamon  county  against 
Rufus  M.  Potts  to  recover  $1,000,  and  the  In- 
terest thereon,  for  money  had  and  received 
by  Potts  to  the  use  of  plaintiffs.  A  jury  was 
waived  by  agreement  of  the  parties,  and  a 
trial  had  before  the  court,  resulting  in  a  find- 
ing and  judgment  In  favor  of  the  plaintiffs 
below  for  $1,117.95.  This  judgment  has  been 
affirmed  by  the  Appellate  Court  for  the 
Third  District,  and  Potts  has  brought  the 
record  to  this  court  by  his  further  appeal. 

The  case  Is  this :  Appellees  were  the  own- 
ers of  417.72  acres  of  land  In  Christian  coun- 
ty, which  they  authorized  appellant  to  sell 
for  $35,(XX)  net  cash  to  appellees,  appellant 
to  have  as  compensation  all  that  he  could  sell 
the  land  for  over  $35,000.  The  agency  con- 
tract was  In  writing,  and  contained  the 
terms  upon  which  a  sale  could  be  made.  Ap- 
pellant made  a  contract  of  sale  of  the  prem- 
ises with  Thomas  G.  Bowman  for  $37,500, 
$1,000  of  which  was  paid  to  appellant  at 
the  time  the  contract  was  executed,  the 
balance  to  be  paid  at  different  times  between 
the  date  of  the  contract  and  the  Ist  of 
March  following.  Appellees  furnished  an 
abstract  showing  a  merchantable  title,  and 
executed  a  deed  and  deposited  it  In  escrow 
with  the  First  National  Bank  of  Taylorville, 
to  be  delivered  to  the  purchaser  when  the 
$35,000  was  paid  to  the  bank  for  the  use 
of  appellees.  Bowman  made  default  under 
his  contract,  and  never  paid  anything  on  It 
except  the  $1,000.     After  the  time  had  ex- 
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pired  In  which  Bowman  was  to  pay  for  the 
land,  appellees  withdrew  their  deed  from  the 
bank,  and  the  contract  was  rescinded.  This 
suit  Is  brought  against  appellant  to  recover 
the  $1,000  paid  to  .him  by  Bowman. 

Appellant  claims  that  he  has  a  right  to  re- 
tain this  $1,000  as  commission  for  making 
the  sale  and  to  reimburse  him  for  expenses 
hicarred  in  connection  with  his  efforts  to 
effect  the  sale.  The  money  sued  for  was 
paid  to  appellant  in  his  capacity  as  agent  for 
the  owner.  The  money  at  no  time  belonged 
to  appellant,  as  between  him  and  bis  princi- 
pals. Appellant  was  not  entitled  to  any  com- 
pensation for  making  this  sale  until  appel- 
lees received  the  |35,000,  unless  their  failure 
to  so  receive  it  was  the  result  of  their  own 
fault  That  it  was  not  the  fault  of  appellees 
is  determined  against  appellant  by  the  af- 
firmance of  this  judgment  by  the  Appellate 
Court. 

Appellant  contends  that  under  the  agree- 
ment between  the  parties  the  relation  was  In 
the  nature  of  that  of  vendor  and  purchaser, 
and  that  appellant  was  part  owner  of  the 
funds  paid  by  Bowman,  and  should  be  al- 
lowed to  retain  bis  share  of  the  $1,000.  We 
cannot  agree  with  this  contention.  Appellant 
was  not  a  part  owner  either  In  the  land  or 
the  proceeds  of  a  sale  thereof,  should  one  be 
made.  Appellees  were  entitled  to  $35,000 
before  appellant  would  have  any  right  to 
compensation.  Since  his  right  to  any  com- 
pensation did  not  arise  under  the  contract 
until  appellees  were  paid  $35,000,  It  neces- 
sarily follows  that  the  first  $35,000  paid  on 
the  contract  would  belong  to  appellees.  Ap- 
pellant would  have  no  interest  in  this  fund. 
If  be  sold  for  a  sum  exceeding  $35,000,  the 
excess  would  belong  to  him.  As  to  such  ex- 
cess appellant  could  make  any  terms  be 
might  see  proper,  and  any  contract  be  might 
make  in  regard  to  such  excess  he  would 
make,  not  as  agent,  but  for  himself.  The 
$1,000  in  question  In  this  case  must  be  re- 
garded, as  between  the  parties  to  this  suit, 
as  a  part  payment  of  the  $35,000  due  to  ap- 
pellees, in  which  appellant  had  no  interest. 

Robinson  v.  Easton,  93  Cal.  80,  28  Pac. 
796,  27  Am.  St  Rep.  167,  and  Warvelle  on 
Vendors,  §  237,  are  cited  by  appellant  in 
support  of  the  proposition  that  a  contract 
such  as  the  one  made  by  the  parties  to  this 
suit  creates  the  relation  of  vendor  and  ven- 
dee. The  California  case  seems  to  sustain 
appellant's  contention,  but  the  case  in  this 
regard  is  not  based  upon  any  authority,  and 
we  do  not  regard  it  as  sound  upon  principle. 
What  is  said  by  Warvelle  on  this  subject  Is 
tmsed  entirely  on  this  California  case.  Con- 
tracts such  as  the  one  in  question  have  always 
been  regarded  by  tills  court  as  creating  the 
relation  of  principal  and  agent  Pierce  v. 
PoweU,  57  III.  223;  Evans  v.  Hughey,  76 
ni.  115.  Such  contracts  differ  from  the 
usual  agency  contract,  where  the  compensa- 


tion of  the  agent  Is  a  per  cent  of  the  price 
at  which  the  sale  is  made,  only  in  that  the 
compensation  is  contingent  upon  the  agenfs 
obtaining  more  for  the  land  than  the  owner 
has  agreed  to  accept  If  appellant  had  sold 
this  land  for  $35,000,  he  would  have  been 
compelled  to  turn  the  entire  proceeds  over 
to  his  principals.  We  do  not  see  upon  what 
legal  grounds  he  can  be  allowed  to  retain 
any  part  of  the  purchase  money  when  only 
$1,000  has  been  paid. 

The  rulings  of  the  court  below  on  the 
several  propositions  of  law  submitted  by  ap- 
pellant were  in  accordance  with  the  views 
that  we  have  herein  expressed. 

There  being  no  error  in  the  record,  the 
Judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


KIRBX  et  al.  ▼. 


(236  IIL  2SS) 

EIRBY  et  al. 


(Supreme  Court  of  Illinois.    Oct.  26,  190a    Re> 
hearing  Denied  Dec.  2,  1908.) 

1.  Deeds  (§  59*)— Validiti— Delivkbt— Bvi- 

DBNCE— RECOBDINO. 

Though  the  recording  of  a  deed  by  the 
grantor  is  prima  facie  evidence  of  delivery,  this 
may  be  rebutted,  and,  where  the  grantee  did 
not  know  that  the  deed  was  not  recorded  until 
some  years  thereafter,  when  he  agreed  to  re- 
convey  for  the  convenience  of  the  grantor,  and 
bad  never  seen  the  deed  or  known  of  it,  or  had 
possession  of  the  land,  there  was  no  delivery  of 
the  deed  so  as  to  pain  any  beneficial  interest 
to  him. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  8  138;  Dec  Dig.  8  59.*] 

2.  Deeds  (|  8*)— Constbttction— Estate  Con- 
veyed. 

A  purported  conveyance,  of  a  wife's  land 
to  another  having  conveyed  no  title,  a  recon- 
veyance by  the  grantee  to  the  husband  after  the 
wife's  death  conveyed  no  title  to  the  husband. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  13,  408 ;   Dec.  Dig.  8  8.*] 

3.  WrrNEssES  (S  150*)— Competency— Parties 
Against  Whom  Testimony  is  Excluded— 
Heibs. 

In  a  suit  by  a  widow  claiming  the  fee  in 
one-half  of  a  tract  conveyed  by  her  husband 
to  another,  who  reconveyed  to  her  and  her  hus- 
band, she  claiming  under  the  reconveyance,  the 
children  of  the  husband  by  his  second  wife,  who 
were  defendants  and  claimed  as  heirs,  were  in- 
competent to  testify  against  his  children  by  his 
first  wife  and  by  plaintiff,  they  also  claiming 
as  heirs,  as  to  statements  made  by  the  father 
during  life  to  the  effect  that  the  land  was  their 
mother's,  and  they  would  get  it 

[EM.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  8  655;   Dec.  Dig.  8  150.*) 

4.  Witnesses  (8  148*)— Competency — Pasties 
Against  Whom  Testimony  is  Excluded. 

The  children  of  the  husband  by  his  sec- 
ond wife  were  competent  to  testify  against  plain- 
tiff, his  widow ;  she  not  claiming  as  heir,  but 
through  a  conveyance  from  a  third  party. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  8  148.*] 

5.  Advebsb  Possession  (8  62*)— Hostile 
Chabacteb— Against  Heibs— Posmission  by 
THE  Father. 

Land  owned  by  a  wife  was  conveyed  to 
another  without  the  latter's  knowledge  and  after 
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the  wife's  death.  The  grantee  thereafter  re- 
conveyed  to  the  husband  at  his  request,  but,  the 
original  deed  never  having  been  delivered,  the 
reconveyance  passed  no  title  to  the  husband,  he 
baring  only  bis  homestead  and  dower  interest 
therein.  Tliereafter  he  continned  to  occupy  the 
land,  though  dower  was  never  assigned,  re- 
ceived the  rents,  made  improvements,  paid  the 
taxes,  and  placed  several  mortgages  on  it,  and 
attempted  to  trade  it,  but  the  trade  was  aban- 
doned. At  his  wife's  death,  their  two  children 
were  mere  babies,  and  did  not  reside  with  him 
until  they  were  15  years  old.  The  daughter 
married  thereafter,  but  the  son  continned  to 
live  with  his  father,  farming  the  land  on  shares, 
The  children  had  no  knowledge  during  that 
time  of  the  alleged  conveyance  by  their  mother, 
the  reconveyance  to  their  father,  or  of  the 
mortgages  or  attempted  trade,  and  there  was 
some  evidence  of  declarations  by  him  that  the 
children  owned  the  land.  No  guardian  was 
ever  appointed  for  the  children,  and  their  re- 
lations to  their  father  were  always  affectionate. 
Held,  in  view  of  the  relation  of  the  parties, 
that  the  father's  continned  possession  of  the 
land  was  not  adverse  to  the  children  under  a 
claim  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  62.*] 

6.  Advebse  Possession  (|  62*)— Chabactbb  of 
PosscasioN— PossEssioir  Aqainsi  Heibb  bt 
StntviviNO  Husband. 

Where  a  surviving  husband  occupied  land 
under  his  right  of  homestead  and  dower,  though 
his  dower  was  never  assigned,  it  would  require 
acta  of  the  most  unequivocal  character  to  render 
hia  possession  adverse  to  hia  children  who  in- 
herited the  fee. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  {  329 ;   Dec.  Dig.  {  62.*] 

7.  Advebsk  Possession  ({  114*)— Bvidencb— 
Sufficiency. 

One  claiming  by  adverse  possession  must 
prove  by  clear  and  positive  evidence  that  he 
claimed,  the  exclusive  possession  of  the  land 
openly  and  adversely  to  the  true  owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  682,  688;  Dec  Dig.  | 
114.*] 

8.  Advebse  Possession  (i  60*)- Hostile 
Grabacteb— Consistent  With  Tjiat  or  tele 
Tbtte  Owneb. 

Where  a  possession  is  consistent  with,  or 
In  sabmission  to,  that  of  the  true  owner,  only 
a  clear,  unequivocal,  and  notorious  disclaimer 
and  disarowal  of  the  owner's  title,  of  a  char- 
acter so  manifest  that  knowledge  will  be  pre- 
sumed, will  render  such  possession  adverse,  how- 
ever long  continued,  unless  there  is  actual  notice 
of  the  adverse  claim. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  288,  290;  Dec.  Dig.  | 
60.*] 

0.  Adverse  Possession  (i  112*)— Pleading— 

BUBDEN   OF  PBOOF. 

The  burden  of  proving  adverse  possession 
is  on  the  one  alleging  it. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §  661 ;    Dec.  Dig.  {  112.*] 

10.  Evidence  (|  285*)—Admi88I0N— Weight 
—Effect  of  Relationship  of  Pabties. 
Where  one  continued  to  occupy  land  after 
his  wife's  death  under  his  homestead  and  dower 
right,  though  the  evidence  was  slight  as  to 
statements  by  him  that  his  possession  was  sub- 
ordinate to  that  of  his  children,  it  is  entitled 
to  greater  weight  as  evidence  against  his  claim 
of  adverse  poMession  against  the  children  than 
if  the  relation  of  the  parties  was  otherwise. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  1033;    Dec.  Dig.  f  265.*] 


11.  Evidence  (J  277*)— Declarations  Against 
Interest— Intebest  and  Subject -Matter. 

Declarations  made  by  one  occupying  land 
under  bis  right  of  dower  and  homestead  that 
he  did  not  claim  to  own  the  land  were  admis- 
sible against  his  widow,  who  claimed  the  fee 
through  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1136;   Dec.  Dig.  S  277.*] 

12.  Advebse  Possession  ({  45*)— Cortinuitt 
of    Possession— Suspension    of    Liuita- 

EIONS. 

Declarations  by  one  residing  on  land  under 
his  right  of  homestead  and  dower  that  he  did 
not  claim  to  own  the  land  would  prevent  the 
running  of  the  statute  so  as  to  bar  his  claim 
by  adverse  possession. 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  45.*] 

13.  Adverse  Possession  (!  11*)— Hobtilb 
Possession- AoquisniON  or  Rights— In- 
tention. 

The  intention  with  which  jrassession  is 
taken  or  held  is  material  in  determining  wheth- 
er it  is  adverse,  and  there  must  be  an  inten- 
tion to  claim  title  in  derogation  of  the  true 
owner. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  iS  67-76;   Dec.  Dig.  {  11.*] 

14.  Adverse  Possession  (f  12*)— Colob  or 
Title— Claim  Undeb  Instbukentb— Neces- 
Mtt. 

Possession  and  claim  of  ownership  under 
a  muniment  of  title  is  not  essential  to  title  by 
adverse  possession,  but  there  must  be  a  claim  of 
ownership,  and  such  acts,  under  possession,  as 
to  show  a  claim  of  title. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  iS  65,  66,  387-393;  Dec. 
Dig.  i  12.*] 

13.  Advebse  Possession  (§  84*)— Requisites 

—Title  in  Good  Faith. 

Statute  of  Limitations,  {  6.  requires  pos- 
session for  seven  years  under  claim  and  color 
of  title  made  in  good  faith ;  and,  while  it  is 
not  necessary  that  the  holder  of  the  title  lie  ig- 
norant of  other  claims  under  different  titles, 
it  is  essential  that  his  title  was  obtained  in 
good  faith. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  i  488;   Dec.  Dig.  i  84.*] 

16.  Adverse  Possession  (5  85*)— Evidencb 
— SurFiciENCT— Good  Faith  in  Obtaining 
Title. 

In  a  suit  bv  one  claiming  land  through  the 
adverse  possession  of  her  predecessor,  the  evi- 
dence had  to  show  that  the  paper  title  under 
which  the  latter  held  was  not  obtained  by  him 
in  good  faith  so  as  to  support  his  title  under 
the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Dec.  Dig.  9  85.*] 

Appeal  from  Circuit  Court,  Champaign 
County;  Salon  Pbllbri^,  Judge. 

Action  by  Frances  S.  Kirby  and  others, 
against  Ellsworth  Kirby  and  others,  in 
which  a  part  of  defendants  filed  a  cross-bill. 
From  a  decree  for  complainant  dismissing 
the  cross-bill,  the  cross-complainants  appeal. 
Reversed  and  remanded,  with  directions. 

This  suit  originated  by  Frances  S.  Kirby, 
widow  of  Joshua  Kirby,  deceased,  filing  a 
bill  for  the  partition  of  certain  real  estate. 
The  bill  alleged  Joshua  Kirby  died  intestate, 
seized  in  fee  simple  of  the  undivided  one- 
half  of  the  N.  W.  %  of  the  S.  E.  %  and 
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tbe  N.  %  of  tbe  S.  W.  %  of  section  18,  town 
20  N.,  range  10  E.,  of  the  Tbird  principal  me- 
ridian, In  Cbampalgn  county,  111.  Tbe  bill 
alleged  that  complainant  vras  tbe  owner  of 
the  other  nndlvlded  one-balf ,  and  prayed  for 
partition  and  for  tbe  assignment  of  home- 
stead and  dower  to  tbe  complainant  in  the 
nndlTldfid  one-half  alleged  to  have  been  own- 
ed by  her  deceased  husband. 

Joshua  Elrby  had  been  married  three 
times.  By  tbe  first  wife  be  had  one  son,  who 
surrlved  bim.  By  tbe  second  wife  he  had 
a  son  and  daughter,  Ellsworth  Kirby  and 
Dora  Trickle,  who  survlTed  him.  By  the 
third  wife,  complainant  in  tbe  original  bill,  be 
had  seven  children,  who  survived  blm,  one  of 
whom  was  bom  after  his  death.  All  of  these 
children  were  made  defendants  to  the  origi- 
nal bill,  as  were  also  John  R.  Trevett  and  the 
Mutual  Benefit  Life  Insurance  Company,  as 
mortgagees. 

Ellsworth  Kirby  and  Dora  Trickle,  children 
of  Joshua  Kirby,  deceased,  by  bis  second 
wife,  Mary  E.  Kirby,  filed  their  answer  to 
the  bill,  denying  that  complainant  in  the  orig- 
inal bill  owned  any  interest  in  the  lands  in 
the  said  bill  described,  and  denying  also  that 
their  deceased  father  owned  any  Interest  in' 
the  fee  of  said  lands,  but  alleged  that  said 
lands  were  owned  in  fee  by  their  mother,  Mary 
E.  Kirby,  at  tbe  time  of  her  death,  and  that 
said  lands  descended  to  them,  tbe  said  Ells- 
worth Kirby  and  Dora  Trickle,  from  their 
mother  In  fee  simple.  The  answer  all^^d  that 
the  only  Interest  Joshua  Kirby  bad  in  said 
lands  was  as  surviving  husband  of  Mary  E. 
Kirby,  deceased ;  that  said  interest  ceased  at 
his  death ;  and  that  complainant  was  not  enti- 
tled to  either  homestead  or  dower  In  said 
premises. 

John  R.  Trevett  answered  the  original  bill 
and  filed  a  cross-bill,  alleging  that  Joshua 
Kirby  and  Frances  B*  Elrby  owned  the  land 
In  fee  simple,  and  as  sudi  owners  in  Octo- 
ber, 1902,  executed  to  complainant  in  the 
croBS-blU  a  trust  deed  on  said  lands  to  secure 
the  payment  of  a  note  for  the  sum  of  $2,000, 
payable  to  Wallace  P.  Spalding  two  years 
after  date,  and  prayed  for  the  forclosure  of 
the  trust  deed.  The  Mutual  Benefit  Life  In- 
surance Company  filed  an  answer  to  the  orig- 
inal bill,  and  set  up  its  Interest  in  the  lands, 
as  mortgagee,  of  Joshua  and  Frances  S.  Kir- 
by, to  secure  the  payment  of  a  note  executed 
by  them  for  tbe  sum  of  $6,000.  Ellsworth 
Kirby  and  Dora  Trickle  filed  a  cross-bill  in 
which  they  alleged  that  their  mother,  Mary 
B.  Kirby,  became  the  owner  of  the  premises 
sought  to  be  partitioned  in  1876  by.  or  from 
Peter  Arie  and  wife,  and  that  she  owned 
the  same  at  the  time  of  her  death,  which  the 
cross-bill  alleges  occurred  August  15,  1879. 
Tbe  cross-complainants  further  alleged  that 
on  the  1st  day  of  October,  1877,  a  deed  was 
filed  for  record  In  the  recorder's  o£Bce  in 
Champaign  county  purporting  to  have  been 
executed  by  their  mother  and  Joshua  Kirby, 


her  husband,  dated  October  1,  1877,  to  John 
J.  Kirby,  a' brother  of  Joshua;  that  said  deed 
purported  to  convey  to  said  John  J.  Kirby 
tbe  N.  W.  %  of  the  S.  E.  %  and  the  N.  E.  % 
of  the  S.  W.  %  of  section  18,  part  of  the 
premises  described  in  the  original  bI11|  that 
said  deed  was  recorded  in  record  book  41  of 
the  deed  records  of  said  county;  that  aft- 
erwards, on  the  15th  of  February,  1882,  there 
was  filed  for  record  in  said  recorder's  office 
a  deed  purporting  to  be  executed  by  Mary  E. 
Kirby  and  Joshua  Kirby  to  John  J.  Kirby, 
bearing  date  October  1,  1877,  purporting  to 
convey  to  said  John,  J.  Kirby  the  N.  W.  \i 
of  the  S.  E.  ^  and  the  N.  %  of  the  S.  W.  ^ 
of  section  18,  being  all  of  the  premises  de- 
scribed in  tbe  original  bill,  and  that  this  deed 
was  also  recorded  In  the, deed  records  of  the 
recorder's  office ;  that  these  matters  occurred 
during  tbe  infancy  and  without  the  knowl- 
edge of  the  cross-complainants.  The  cross- 
bill alleges  that  no  deed  from  Mary  B.  Kir- 
by conveying  any  portion  of  said  premises 
to  John  J.  Kirby  was  ever  delivered  to  him; 
that  be  paid  no  consideration  therefor,  and 
had  no  knowledge  that  such  deed  had  been 
made  and  recorded  until  after  the  death  of 
Mary  B.  Kirby;  that  John  J.  Kirby  never 
claimed  any  Interest  In  said  premises,  and 
never  accepted  tbe  deeds  therefor  and  bad 
nothing  to  do  with  their  recording,  and  that 
said  deeds  are  therefore  invalid  and  of  no  ef- 
fect, and  are  clouds  upon  the  title  of  cross- 
complainants.  The  cross-bill  further  alleges 
that,  two  years  after  the  death  of  Mary  B. 
Kirby,  John  J.  Kirby  was  Informed  by  Joshua 
Kirby  of  the  making  and  recording  of  the 
deed  to  him  and  requested  to  convey  the 
premises  to  tlie  said  Joshua  Klrl^,  which  he 
did  without  any  consideration  whatever,  and 
that  said  deed  conveyed  no  title  to  Joshua 
Kirby,  and  Is  a  cloud  upon  the  title  of  tbe 
cross-complainants.  Said  cross-oomplainants 
further  allege  that  they  were  infants  of  ten- 
der years,  and  had  no  knowledge  of  these 
things  until  after  the  death  of  their  father. 
The  croBS-biU  prays  for  partition  of  the  prem- 
ises l>etween  the  cross-complainants,  and 
that  a  decree  be  entered  that  Frances  S.  Kirby 
and  her  children  and  the  son  of  Joshua  Kir- 
by by  bis  first  wife  have  no  title  to  or  inter- 
est in  said  premises. 

Answers  were  filed  by  the  defendants  to  tbe 
cross-bill, .  and  the  cause  was  referred  to  the 
master  In  chancery  to  take  the  testimony  up- 
on the  original  and  cross-bills,  with  directions 
to  report  his  conclusions  of  law  and  fact 
thereon.-  After  hearing  the  testimony,  the 
master  reported  recommending  that  a  decree 
be  entered  according  to  the  prayer  of  the 
original  bill  and  the  cross-bill  of  EHIsworth 
Kirby  and  Dora  Trickle  be  dismissed  for 
want  of  equity.  Objections  to  the  master's 
report  were  overruled  by  him,  and  were  re- 
newed as  exceptions  before  the  chancellor. 
Said  exceptions  were  overruled,  and  a  decree 
entered  in  accordance  with  the  recommenda- 
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tlons  of  the  master  In  chancery,  from  which 
appellants  Bllsworth  Klrby  and  Bora  Trickle 
baTe  prosecnted  this  appeal. 

Ray  &  Dobbins  and  Schneider  &  Schneider, 
for  appellants.  Frank  H.  Boggs  (George  W. 
Gere,  A.  D.  Mulliken,  and  O.  M.  Matthews, 
of  counsel),  for  appellees. 

FARMER,  J.,  (after  stating  the  facts  as 
above).  The  proof  shows  the  conveyance 
by  deeds  of  two  of  the  tracts  of  land  de- 
scribed to  Joshua  Klrby  In  March,  1874, 
and  of  the  other  one  In  February,  1875.  De- 
cember 23,  1876,  Joshua  Klrby  and  his  wife, 
Mary  K.,  conveyed  the  premises  to  Peter 
Arle,  and  on  the  same  day  Peter  Arte  and 
wife  conveyed  them  back  to  Mary  E.  Klrby. 
The  proof  does  not  disclose  any  reason  for 
those  deeds  having  been  executed.  On  the 
1st  day  of  October,  1877,  the  records  of  the 
recorder's  office  show  a  deed  bearing  that 
date  from  Joshua  Klrby  and  wife,  Mary 
B.,  to  John  J.  Klrby,  was  filed  and  recorded. 
The  record  shows  the  land  conveyed  by  this 
deed  was  the  N.  W.  ^  of  the  8.  E.  %  and 
the  N.  B.  %  of  the  S.  W.  %.  The  N.  W. 
%  of  the  S.  W.  %,  which  is  a  part  of  the 
land  In  controversy.  Is  not  mentioned  In 
said  record.  What  Is  known  as  an  "entry 
book"  In  the  recorder's  office  contains  a  mem- 
orandum of  the  names  of  the  grantor  and 
the  grantee,  the  date  of  the  Instrument,  and 
of  Its  filing  October  1,  1877,  and  the  property 
described  as  the  N.  W.  ^  of  the  S.  E.  ^  and 
the  N.  K  %  of  the  8.  W.  ^,  and  that  the  deed 
was  delivered  to  Joshua  Klrby  February  18, 
1882.  The  book  known  as  a  "grantors'  In- 
dex" contains  substantially  the  same  memo- 
randa as  the  entry  book,  except  It  does  not 
show  when  and  to  whom  the  deed  was  deliver- 
ed, and  the  land  conveyed  is  described  In  that 
book  the  same  as  in  the  record  and  the  entry 
book.     The  grantees'  index  Is  the  same  as 

'  the  grantors'  Index,  except  that  the  names 
of  the  grantor  and  grantee  are  reversed  in 
their  order,  and  It  described  the  land  con- 

'  veyed  the  same  as  the  record,  the  entry  book, 
and  the  grantors'  index.  There  is  a  no- 
tation on  the  marten  of  the  record  of  the 
deed,  which  reads  as  follows:  "See  41  of 
deeds  for  re-recording  to  correct  description. — 
Plied  Feb.  16,  1882."  On  page  470  of  the 
same  record  la  the  record  of  a  deed  dated 
October  1,  1877,  signed  by  Mary  E.  Kirby 
and  Joshua  Kirby,  purporting  to  convey  t<> 
John  J.  Kirby  the  N.  W.  M,  of  the  8.  B.  % 
and  the  N.  %  of  the  8.  W.  ^..  It  will  be 
seen  this  Includes  the  40  acres  omitted  from 
the  description  in  the  record  and  books  pre- 
viously mentioned.  On  the  ISth  of  February, 
1882,  which  is  the  same  date  the  entry 
book  shows  the  deed  was  delivered  to  Josh- 
ua Klrby,  John  J.  Klrby  executed  a  deed 
to  Joshua  Kirby  purporting  to  convey  to 
him  the  N.  W.  %  of  the  S.  E.  %  and  the 
N.  %  of  the  8.  W.  %.  This  deed  was  filed 
for  record  February  27,  1882.    On  January 


29,  1002,  Joshua  Kirby  and  wife  conveyed 
all  of  said  premises  to  a  man  by  the  name 
of  Larry,  and  August  5th  of  the  same  year 
Larry  conveyed  said  premises  to  Joshua 
and  Frances  S.  Kirby,  his  wife.  It  is  by 
virtue  of  this  conveyance  that  the  widow 
claims  to  own  the  undivided  one-half  in  fee. 
Appellants  contend  that  the  deed  from 
Mary  H  Klrby  and  Joshua  Klrby  to  John 
J.  Klrby  was  never  delivered;  that  It  was 
made  and  left  for  record  withwat  the  knowl- 
edge and  consent  of  the  grantee;  and  that 
said  grantee  was  ignorant  of  the  fact  that 
it  had  been  made  and  left  for  record  until 
long  after  the  death  of  Mary  E.  Kirby.  John 
J.  Klrby  was  a  witness  In  the  case,  and 
testified  that  Mary  E.  Klrby  never  said  any- 
thing to  him  about  the  deed,  and  that  his 
brother,  Joshua,  never  mentioned  it  to  him 
until  after  tlie  death  of  Mary  E.,  when 
he  told  him  the  deed  had  been  made  and 
asked  if  he  would  convey  It  l>ac^  to  blm; 
that  he  replied  to  his  brother  that  he  would 
do  so,  that  It  was  nothing  to  him;  that, 
when  his  brother  brought  a  deed  to  him  to 
sign,  he  signed  and  acknowledged  it  at  his 
brother's  request.  He  further  testified  he 
never  saw  the  deed  made  by  Mary  E.  and 
Joshua  Klrby  to  him;  that  he  never  heard 
anything  about  any  mistake  In  the  descrip- 
tion of  the  land  or  of  the  refiling  or  ttie  re- 
recordlng  of  the  deed.  It  is  apparent  that 
the  conveyance  to  John  J.  Klrby  was  never 
Intended  to  vest  any  beneficial  Interest  to 
the  land  in  him.  The  recording  of  a  deed 
by  the  grantor  has  been  held  to  be  prima 
facie  evidence  of  delivery.  But  this  is  svib- 
ject  to  be  rebutted,  and  this  was  done  by 
the  testimony  of  John  J.  Kirby.  He  was 
never  in  possession  of  the  land  under  the 
conveyance,  and  never  received  any  benefit 
from  it  Mary  B.  Kirby  and  Joshua  Klrby 
remained  in  control  and  possession  of  the 
land  until  the  death  of  Mrs.  Klrby,  and 
Joshua  continued  in  such  possession  until 
the  conveyance  to  him  from  his  brother, 
John  J.  In  Sullivan  v.  Eddy,  154  111.  199, 
208,  40  N.  E.  482,  485,  this  court  said:  "When 
the  deed  is  for  his  [the  grantee's]  benefit, 
under  certain  circumstances  acceptance  may 
be  presumed,  but  not  necessarily.  Even  in 
the  cases  which  treat  the  act  of  recording 
as  prima  fade  evidence  of  a  delivery,  it  is 
'held  that  such  evidence  Is  successfully  re- 
butted by  showing  that  the  conveyance  was 
intended  to  confer  no  l>eneflt  upon  the  gran- 
tee." In  Slattery  v.  Keefe,  201  111.  483, 
486,  66  N.  E.  365,  366,  we  said:  "The  exe- 
cution and  recording  of  a  deed  by  the  gran- 
tor is  only  prima  facie  evidence  of  a  de- 
livery, and  liable  to  be  rebutted  by  showing, 
among  other  things,  that  the  conveyance 
was  intended  to  confer  no  benefit  upon  the 
grantee."  Other  cases  will  be  found  cited 
In  the  two  cases  referred  to,  which  sustain 
the  contention  of  the  appellants  that  the 
deed  to  John  J.  Klrby  vested  no  title  or 
Interest  In  him. 
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Tbe  appellees  contend  tbat,  even  If  tbla 
be  tme^  Joshua  Klrby  acquired  tlUe  by  limi- 
tation, and  they  rely  both  upon  20  years'  ad- 
verse possession  and  also  7  years'  possession 
under  claim  and  color  of  title  obtained  in 
good  faith.  We  are  of  opinion  their  title 
cannot  be  sustained  upon  either  of  these 
claims.  It  Is  not  shown  by  the  evidence 
what  reasons  Mary  EX  Klrby  and  Joshua 
Klrby  had  for  making  the  deed  to  John  J. 
_  Klrby  nor  the  purposes  sought  to  be  accom- 
'  pushed  by  It  Whatever  the  motive  may 
have  been,  under  the  facts  as  disclosed  by 
the  evidence  In  this  record,  the  grantee  In 
that  deed  acquired  no  Interest  in  the  land, 
but  the  equitable  title  remained  in  Mary  B. 
Klrby,  and  the  deed  from  John  J.  Klrby, 
after  her  death,  to  Joshua  Klrby,  invested 
in  him  no  title  to  or  interest  in  the  land. 
As  the  surviving  husband  of  Mary  E.  Klrby 
he  was  entitled  to  an  estate  of  homestead 
and  dower  In  said  premises,  and  this  was 
the  extent  of  his  Interest  in  them.  The 
proof  shows  he  continued  to  occupy  the 
lands  and  receive  the  rents  and  profits 
tbereftom  until  his  death,  which  occurred 
in  1S06.  During  this  time  he  made  some 
repairs  to  the  improvements  on  the  land 
and  paid  the  taxes  thereon.  There  is  no 
proof  In  the  record  that  the  appellants  had 
any  actual  knowledge  of  the  conveyance 
from  their  mother  to  John  J.  Klrby,  nor 
of  any  of  the  conveyances  made  subsequent 
to  that  time.  After  their  mother's  death, 
they  resided  with  their  grandfather  until 
they  were  about  16  years  of  age,  when  they 
went  to  reside  with  their  father  on  the  land 
In  controversy.  The  daughter,  a  few  years 
later,  married  a  man  named  Trickle,  and 
EHlsworth  continued  to  reside  with  his  fath- 
er. For  a  number  of  years  he  fanned  a 
part  of  the  land;  his  father  furnishing  teams 
and  implements  and  Ellsworth  receiving  one- 
fourth  of  the  crops  he  raised.  In  addition 
to  occupying  the  premises  and  making  some 
repairs  to  the  improvements  thereon,  Joshua 
Klrby  placed  a  number  of  mortgagee  on 
the  land  during  his  lifetime.  In  1902,  when 
the  conveyance  was  made  by  him  and  his 
wife,  Frances  S.,  to  Larry,  it  appears  that 
it  was  made  In  a  trade  with  Larry  for  lands 
in  J^erson  county,  111.  This  trade  after- 
wards was  abandoned,  and  Larry  conveyed 
the  lands,  as  we  have  above  stated,  to  Joshua 
and  Frances  S.  Klrby.  Before  making  this 
conveyance,  and  while  he  had  the  title  to 
the  land,  Larry  placed  a  mortgage  on  it  for 
$8,000.  and,  when  he  conveyed  it  back  to 
the  Kirbys,  they  mortgaged  it  for  the  same 
amount  for  money  to  pay  off  the  mortgage 
Larry  had  made  on  the  premises.  The  Kir- 
bys made  two  mortgages— one  for  $6,000  and 
oae  for  $2,000 — and  these  are  the  mortgages 
held  by  Trevett  and  the  Mutual  Benefit  Life 
Insurance  Company.  The  acts  of  Joshua 
Klrby  in  retaining  possession  of  the  land, 
receiving  the  rents  and  profits  therefrom, 
mortgaging  the  premises  and  vropostng  to 


trade  them  for  other  lauds  are  acts  relied 
upon  by  appellees  to  establish  their  claim 
that  lie  held  the  land  adversely  to  appellants. 
There  is  no  proof  In  the  record  tbat  appel- 
lants had  any  actual  knowledge  of  any  of 
the  mortgages  or  of  the  proposed  trade  witb 
Larry. 

The  master  permitted  appellants,  over  the 
objections  of  appellees,  to  testify  as  witnes- 
ses in  the  case.  So  far  as  we  can  And,  no 
ruling  of  the  court  was  made  upon  their  com- 
petency. They  testified  to  a  number  of  state- 
ments made  by  their  father  in  his  lifetime, 
to  the  effect  that  the  land  was  their  mother's 
and  that  they  would  get  It  eventually,  and 
gave  their  reasons  for  not  asserting  their 
right  during  the  lifetime  of  their  father. 
They  also  testified  of  their  ignorance  of  any 
claim  of  their  father  to  be  the  owner  of  the 
land.  In  our  opinion  they  were  not  compe- 
tent witnesses  against  the  children  of  their 
father  by  Frances  S.  Klrby  and  his  first  wife, 
but  they  were  competent  as  against  said 
Frances  8.  Kirby.  She  neither  sued  nor  de- 
fended as  heir.  A  Mr.  Parsons  and  his  wife 
testified  that  after  the  death  of  Mary  E.  Klr- 
by Joshua  Klrby  told  them  she  owned  40 
acres  of  the  land.  Albert  Klrby,  a  brother 
of  Joshua,  testified  tbat  he  beard  Joshua  on 
Saturday  before  he  died  tell  Ellsworth  the 
farm  was  in  bis  mother's  name.  Alex  Funk- 
houser  testified  he  had  known  Joshua  Klr- 
by since  1850  and  knew  his  wife  Mary  E., 
and  that  he  was  In  the  ofilce  of  Larry  &  Lar- 
ry, who  were  in  the  real  estate  business  in 
Champaign,  and  met  Joshua  Klrby  there; 
that  they  were  trying  to  make  some  kind  of 
settlement  about  a  land  trade;  tbat  Joshua 
Klrby  had  tried  to  sell  or  trade  his  land  to 
Larry  ft  Larry,  but  there  appeared  to  be 
some  dissatisfaction  and  that  Kirby  could 
not  make  a  deed ;  that  Klrby  said  to  the  wit- 
ness, "You  know  why  I  can't,"  and  the  wit- 
ness replied,  "Is  that  the  trouble?"  and  that 
what  the  witness  referred  to  was  the  fact 
that  the  deed  bad  been  made  to  Mary  B. 
Klrby. 

We  do  not  think,  under  the  circumstances 
of  this  case  and  the  relation  of  the  parties 
to  each  other,  that  appellees  have  established 
title  In  Joshua  Klrby  by  20  years'  adverse 
possession.  As  the  surviving  -husband  of 
Mary  E.  Kirby,  Joshua  Kirby  bad  an  estate 
of  homestead  in  the  premises,  and  had  a  right 
to  reside  thereon.  He  was  also  entitled  to 
dower  in  the  residue  of  the  land.  While  his 
dower  was  never  assigned,  yet  the  fact  that 
he  had  a  right  of  dower  and  homestead  In 
the  premises,  and  the  further  fact  that  the 
owners  of  the  fee  were  his  children,  would  re- 
quire acts  on  his  part  of  the  most  unequivocal 
character  to  render  this  possession  adverse 
to  bis  children.  In  Zlmgibl  v.  Calumet  Dock 
Co.,  157  III.  430,  42  N.  E.  431,  It  was  held 
that  the  adverse  possession  required  to  con- 
stitute a  bar  to  the  assertion  of  the  legal 
title  by  the  owner  must  be  "hostile  or  ad- 
vertse,  actual,  visible,  notorious  and  exclu- 
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■Ive,  continnoDB,  and  ander  a  claim  or  color 
of  title."  The  same  rule  was  announced  In 
Downing  t.  Mayee,  153  111.  330,  38  N.  E.  620, 
46  Am.  St  Bep.  896,  and  many  other  cases  to 
be  found  In  our  Beports.  From  the  earliest 
decision  In  this  «tate  to  the  present  time, 
It  has  been  held  that  a  party  claiming  title 
by  adverse  possession  must  prove  his  pes- 
sesslbn  was  adverse  to  the  true  owner  by 
dear  and  positive  evidence.  This  cannot  be 
established  by  Inference,  but  the  proof  must 
show  clearly  that  the  party  In  possession 
claimed  the  land  as  his  own  openly  and  ex- 
clusively. In  White  V.  Harris,  206  111.  584, 
592,  69  N.  B.  519,  522,  this  court  said:  "'A 
party  claiming  title  by  adverse  possession  al- 
ways claims  In  derogation  of  the  right  of  the 
real  owner.  He  admits  that  the  legal  title 
is  In  another.  He  rests  hid  claim,  not  upon 
a  title  in  himself  as  the  true  owner,  but  up- 
on holding  adversely  to  the  true  owner  for 
the  period  prescribed  by  the  statute  of  limita- 
tions. Claiming  a  benefit  from  his  own 
wrong,  his  acts  are  to  be  construed  strictly.' 
Gornelius  v.  Giberson,  25  N.  J.  Law,  81.  'Ad> 
verse  possession  cannot  be  made  out  by  in- 
ference or  Implication,  for  the  presumptions 
are  all  in  favor  of  the  true  owner,  and  the 
proof  to  establish  it  must  be  strict,  clear, 
positive  and  unequivocal.'  ZImglbl  v.  Calu- 
met Dock  Co.,  157  HI.  430,  42  N.  B.  4S1.  The 
rule  Is  that  every  presumption  will  be  made 
in  favor  of  the  holder  of  the  legal  title,  and 
no  presumption  will  be  made  In  favor  of  the 
bolder  of  color  of  title  only." 

In  Hunter  v.  Dennis,  112  111.  568,  George 
Dennis,  owner  of  the  land,  had  in  his  life- 
time conveyed  it  by  deed  to  Black  to  secure 
a  loan.  He  died  before  paying  the  loan  and 
securing  to  himself  a  conveyance  of  the.  land. 
After  his  death  his  widow  paid  the  loan,  and 
Black  made  her  a  deed  conveying  to  her  the 
premises.  The  widow  had  one  child,  a  daugh- 
ter, by  George  Dennis,  who  was  a  minor 
when  her  father  died.  The  widow  and 
dauRhter  lived  upon  the  premises  until  the 
daughter's  marriage,  and  after  the  mar- 
riage the  daughter  and  husband  continued 
to  live  with  the  widow  until  the  daughter's 
death,  In  1880.  She  left  five  children  sur- 
viving her.  The  deed  from  Black  to  the  wid- 
ow of  George  Dennis  was  made  In  1854,  and 
in  1882  the  children  of  the  daughter,  as  the 
legal  heirs  of  George  Dennis,  deceased,  filed 
a  bill  In  chancery  to  have  the  deed  from 
their  grandfather  to  Black  declared  a  mort- 
gage, and  for  partition  of  the  land,  and  for 
an  accounting.  The  widow  relied  for.  her  de- 
fense upon  the  statute  of  limitations.  The 
trial  court  dismissed  the  bill  filed  by  the 
heirs,  and  this  decree  was  reversed,  this 
court  holding  that,  as  the  widow  had  a  home- 
stead and  dower  right  In  the  premises,  al- 
though her  dower  had  not  been  assigned,  her 
possession  was  not  adverse.  In  De  Witt  v. 
Shea,  203  111.  393,  67  N.  B.  761,  96  Am.  St 
Bep.  911,  the  widow  of  a  deceased  owner  oc- 
cupied and  lived  upon  lands  for  more  than 


40  years  after  the  death  of  her  husband,  and 
it  was  held  this  possession  was  not  adverse. 
In  Musham  v.  Musham,  87  111.  80,  and  Biggs 
V.  Girard,  133  111.  619,  24  N.  E.  1031,  it  was 
held  that  the  occupation  by  a  widow  of  landa 
of  her  deceased  husband  in  which  she  bad 
right  of  homestead  and  dower,  however  long 
continued,  could  not  be  regarded  as  adverse 
to  the  heirs.  The  statute  under  which  the 
dower  right  accrued  hi  these  cases  grave  the 
widow  the  right  to  the  possession  of  the 
dwelling  house  and  the  plantation  thereto  be- 
longing until  the  assignment  of  her  dower. 
This  was  called  the  widow's  quarantine,  and 
was  abolished  by  the  act  of  1874.  In  Beuter 
V.  Stnckart,  181  UL  629,  54  N.  B.  1014,  a 
bill  was  filed  by  a  surviving  husband  for  the 
assignment  of  homestead  and  dower  in  real 
estate  alleged  to  have  been  owned  by  com- 
plainant's deceased  wife  at  the  time  of  her 
death.  The  deceased  wife  of  complainant 
was  a  widow  when  he  married  her,  and  ber 
former  husband,  by  whom  she  had  five  chil- 
dren, was  the  owner  of  the  premises,  and  at 
the  time  of  his  death,  December  29,  1874. 
the  family  resided  on  the  premises  in  con- 
troversy. The  bill  alleged  that  complain- 
ant's deceased  wife  had  been  In  the  adverse 
possession  of  the  premises  continuously  since 
1870  to  her  death,  in  1897,  and  that  during 
all  that  period  the  heirs  of  the  former  hus- 
band of  complainant's  wife  had  done  noth- 
ing whatever  to  assert  title  to  the  land.  The 
court  said  In  that  case  (pa.^e  543  of  181  IlL. 
page  1018  of  54  N.  B.) :  "We  have  held  that 
the  possession  by  the  widow,  under  ber  stat- 
utory right  of  the  dwelling  house  and  land. 
Is  not  adverse  to  the  title  of  the  heirs,  but 
is  entirely  consistent  and  la  harmony  with 
such  title.  tClting  cases.]  It  follows  that 
in  this  case  Mrs.  Beuter  acquired  no  title  by 
an  adverse  possession  of  twenty  years."  See, 
also,  1  Cyc.  1051. 

At  the  time  of  the  death  of  Mary  B.  Ear- 
by  appellant  Ellsworth  Kirby  was  less  tban 
two  years  old  and  Dora  Trickle  less  than 
one  year  old.  They  were  taken  by  tbelr 
grandparents  and  resided  with  them  until 
after  their  father's  marriage  to  the  present 
widow,  and  when  they  were  about  15  years 
of  age  tlxey  went  to  reside  with  ijielr  father. 
No  guardian  appears  to  have  been  appoint- 
ed  for  them.  There  is  nothing  In  this  rec- 
ord to  show  that'  there  ever  existed  any  oth- 
er than  affectionate  and  filial  relations  be- 
tween appellants  and  their  father.  Until 
they  were  of  age,  they  could  not  have  as- 
signed dower  to  their  father  except  by  a 
proceeding  in  court  by  guardian  or  next 
friend.  If  during  their  minority,  and  also 
after  becoming  of  age,  they  were  willing 
their  father  should  occupy  and  receive  the 
income  from  the  land  rather  than  embarrass 
him  or  disturb  the  family  relations  existing 
by  dispossessing  him  of  part  of  the  premises, 
this  alone  would  not  defeat  tbelr  right  to 
claim  the  land  after  their  father's  death. 
So  far  as  this  record  shows,  the  failure  of. 
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appellants  to  aasert  their  title  before  their 
father's  death  was  on  accoont  of  their  rela- 
tion to  and  their  regard  for  him.  The  only 
thing  the  father  ever  did  to  Indicate  that  he 
claimed  to  be  the  owner  of  the  land  was 
the  procuring  the  deed  from  John  J.  Ktrby 
to  be  made  to  himself  and  subsequently  mort- 
gaging the  premises  and  endeavoring  to  trade 
them  for  other  lands.  As  we  have  before 
stated,  there  is  no  evidence  that  appellants 
ever  had  any  actual  knowledge  of  these  facts, 
and  we  do  not  think  It  can  be  held  that  they 
were  bound  to  know  of  these  acts  of  their 
father  because  the  conveyances  were  record- 
ed. All  the  verbal  declarations  proven  to 
have  l>een  made  by  Joshua  Klrby  prior  to 
his  death  tend  to  show  that  he  recognized 
that  his  deceased  wife,  Mary  E.,  was  the 
owner  of  a  part  or  all  of  the  land,  and  his 
last  declaration  on  this  subject  proven  was 
made  only  a  few  days  l>efore  bis  deatlu 
While  tlie  naked  legal  title  of  record  appear- 
ed to  be  in  Joshua  Kirby,  upon  the  strength 
of  which  be  was  able  to  procure  credit  by 
mortgaging  the  land,  he  was  bound  to  know 
that  the  equitable  title  never  passed  out  of 
Mary  E.  Klrby  by  the  conveyance  to  John 
J.  Klrby,  and  that  after  her  death  John  J. 
Kirby  could  not  convey  the  title  to  him. 
Tl>ere  was  no  proof  that  Joshua  Kirby's  pos- 
session was  hostile  in  its  Inception,  and  noth- 
ing was  done  by  him  upon  the  death  of  tiis 
wife  to  indicate  any  change  in  the  character 
of  his  possession.  So  far  as  shown,  he  con- 
tinned  In  possession,  neither  doing  nor  say- 
ing anything,  aside  from  the  conveyances 
mentioned,  to  give  any  notice  that  he  claimed 
the  land  adversely  to  his  children,  or  that 
be  claimed  possession  by  any  other  right 
than  that  of  surviving  husband  of  his  de- 
ceased wife;  In  the  absence  of  clear  and 
positive  prooof  to  the  contrary,  In  view  of 
the  relations  of  the  parties,  bis  possession 
of  that  portion  of  the  premises  not  included 
in  the  homestead  would  be  presumed  to  be 
permissive  and  not  adverse.  1  Am.  &  Eng. 
Ency.  of  Law  {2d  Ed.)  821.  "And,  where 
the  possession  had  been  consistent  with  or 
bi  submission  to  the  title  of  the  real  own- 
er, nothing  but  a  clear,  unequivocal,  and  no- 
torious disclaimer  and  disavowal  of  the  ti- 
tle of  such  owner  will  render  the  posses- 
sion, however  long  continued,  adverse."  RIgg 
V.  Cook.  4  GUman,  336,  46  Am.  Dec  462. 
In  such  cases  notice  of  the  adverse  dalm 
would  have  to  be  actual  or  the  hostile  char- 
acter of  the  possession  so  manifest  and  no- 
torious that  notice  would  be  presumed,  and 
the  burden  Is  on  the  party  alleging  the  ad- 
verse possession  to  prove  it.  The  proof  fur- 
ther shows,  as  we  have  seen,  that  Joshua 
Kirby  made  declarations  Inconsistent  with 
a  claim  of  adverse  possession.  Most  of  such 
declarations  proven,  it  Is  true,  were  made 
to  and  proven  by  appellants,  whose  testi- 
mony is  only  competent  to  be  considered 
against  the  claim  of  Frances  S.  Kirby,  but 
there  was  proof  of  declarations  .by  Joshua 


Kirby  inconsistent  with  the  claim  of  adverse 
possession,  made  by  other  witnesses.  It  may 
be  admitted  it  was  slight  proof;  but,  as  it 
tended  to  show  that  Joshua  Kirby  recog- 
nized the  title  of  appellants  and  that  Ills 
possession  was  subordinate  thereto,  it  is 
entitled  to  greater  weight  than  would  be  the 
case  if  the  parties  occupied  difTerent  rela- 
tions toward  each  other.  As  to  the  interest 
claimed  by  Frances  S.  Kirby,  the  proof  is 
abundant  and  conclusive  that  Joshua  Kirby 
made  frequent  declarations  that  be  did  not 
claim  to  own  the  land.  Such  declarations 
are  competent  evidence  and  prevent  the  run- 
ning of  the  statute.  Beechcfr  v.  Parmeie, 
9  Vt  352;  81  Am.  Dec.  633 ;  Demlng  v.  Car- 
rlngtoD,  12  Conn.  1,  30  Am.  Dec.  591.  The 
Intention  with  which  possession  is  taken  or 
held  is  a  material  factor  in  determining 
whether  it  Is  adverse.  There  must  be  an 
Intention  to  claim  title  as  ovrner,  in  deroga- 
tion of  the  rights  of  the  true  owner.  Mc- 
Namara  v.  Scaton,  82  III.  498;  Ewing  v. 
Burnett,  11  Pet.  41,  9  L.  Ed.  624;  1  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  798. 

We  think  the  proof  warrants  the  conclu- 
sion that  the  deed  from  Mary  E.  and  Joshua 
Klrby  to  John  J.  Kirby  described  only  two 
of  the  tracts  of  land  in  controversy  and  that 
the  N.  W.  \i  of  the  S.  W.  %  was  omitted 
from  the  description  contained  In  said  deed, 
and  that  the  deed  was  altered  after  it  was 
recorded,  and  after  the  death  of  Mary  E. 
E^lrby,  so  as  to  Include  the  last-mentioned 
tract  of  land,  and  after  l>elng  so  altered  was 
re-recorded.  To  acquire  title  by  adverse 
possession,  it  is  not  necessary  that  the  pos- 
session and  claim  of  ownership  be  made  un- 
der any  muniment  of  title,  but  there  must 
be  a  claim  of  ownership  and  such  acts  un- 
der possession  as  to  show  that  the  party  in 
possession  in  fact  claimed  title  to  the  land. 
It  may  be  that  the  facts  proven  in  this  case 
would  warrant  the  conclusion,  as  against 
anybody  else  than  his  children  who  claim 
the  title,  that  his  possession  was  adverse, 
but  as  against  his  children, 'who  own  the  fee 
subject  to  his  homestead  and  dower,  his  pos- 
session cannot  lie  held  to  be  adverse. 

Neither  can  title  in  Joshua  Klrby  be  sus- 
tained under  section  6  of  the  statute  of  lim- 
itations. That  section  requires  possession, 
under  dalm  and  color  of  title  made  in  good 
faith,  for  seven  successive  years,  and  the 
payment  of  taxes  on  the  premises  during  that 
period.  It  Is  an  essential  element  of  title  un- 
der that  section  that  it  should  have  been  ac- 
quired in  good  faith.  The  holder  of  the  ti- 
tle need  not  he  Ignorant  of  the  fact  that  some 
one  else  claims  title  to  the  premises  through 
some  other  source,  but  it  is  necessary  that 
his  title,  from  wlmtever  source  derived, 
should  be  obtained  in  good  faith.  What  we 
have  already  said  conclusively  shows  that 
the  paper  title  by  virtue  of  which  Joshua  Kir- 
by claimed  to  own  the  land  was  not  obtain- 
ed by  him  in  good  faith. 

Appellants  do  not  contest  the  right  of  the 
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nortgagees,  made  parties  defendant  to  tbl3 
proceeding,  to  have  their  mortgage  Hens  pre- 
served and  satisfied  out  of  the  premises,  but 
concede  that  said  mortgagees  are  entitled  to 
that  relief. 

The  decree  of  the  circuit  court  is  therefore 
reversed  and  the  cause  remanded,  with  di- 
rections to  that  court  to  deny  the  relief  pray- 
ed in  the  original  bill,  and  to  enter  a  decree 
In  favor  of  the  complainants  In  the  cross- 
bill, in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded,  with  directions. 

(2M  111.  S49) 

VENNER  V.  CHICAGO  CITY  RY.  OO.  et  al. 

(Sapreme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dec  2,  1908.) 

1.  SXBKKT    RAII.R0il.DS    (i    24*)  —  CONTBACTS— 

Fbancbises — Ultra  Vibes  Acts. 

Under  Act  Feb.  6,  1865  (Laws  1865,  p. 
697),  amending  Act  Feb.  14,  1859  (Laws  1859,  p. 
530),  conflrming  an  ordinance  of  the  city  of  Chi- 
cago granting  the  right  to  construct  and  operate 
a  horse  railroad  in  designated  streets,  and  in- 
corporating a  street  railway  company,  with  pow- 
er to  construct  and  operate  a  street  railway  in 
the  city  as  the  council  have  authorized  or  shall 
authorize,  by  providing  that  the  council  may, 
with  the  written  consent  of  other  parties  to  any 
contract,  amend,  modify,  or  annul  the  same,  an 
ordinance  of  the  city,  adopted  February  11, 
1907,  constituting  an  agreement  between  the  city 
and  the  railway  company,  whereby  the  company 
agrees  to  surrender  to  the  cit^  its  rights,  and 
to  accept  in  lieu  thereof  the  right  to  operate  a 
street  railway  for  20  years  on  specified  condi- 
tions, is  not  ultra  vires;  there  being  a  contro- 
versy between  the  city  and  the  company  as  to 
the  rights  of  the  company,  and  the  company 
operating  a  part  of  its  railway  without  author- 
ity. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  24.*] 

2.  CoBFoBATions  (8  874*)— Powers— INCIDKW- 
TAL  Powers. 

The  power  to  malce  all  such  contracts  as 
■are  necessary  and  ufiual  in  the  course  of  busi- 
ness, or  are  reasonably  incident  to  the  objects 
for  which  a  private  corporation  is  created,  is 
implied,  where  there  is  no  positive  restriction 
in  the  charter. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  »  1517,  1518 ;   Dec.  Dig.  I  374.*] 

3.  SXBEET    RAILBOADS    (|    16*)— FRANCHISES— 

Acceptance. 

Where  the  charter  of  a  street  railway  com- 
pany provides  that  ell  the  corporate  powers 
•hall  be  exercised  by  a  board  ot  directors,  an 
acceptance  of  a  franchise  by  the  board  of  di- 
rectors is  binding  on  the  stockholders. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  16.*] 

4.  Street  Railroads  (8  26*)— Franchises- 
Validity. 

Under  Act  190S  (Laws  1903,  p.  285),  aa- 
thorizing  a  city  to  grant  the  use  of  its  streets 
for  street  railway  purposes  without  the  petition 
or  consent  of  abutting  owners,  an  ordinance 
granting  a  street  railway  franchise  is  not  in- 
valid because  the  abutting  landowners  are  not 
required  to  consent  to  the  ordinance  or  to  a 
continuation  of  the  tracks  in  the  street,  not- 
withstanding City  and  Village  Act  (Kurd's  Rev. 


St.  1005,  c  24)  8  62,  cl.  90,  since  the  act  of 
1903  controls. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  26.*] 

5.  Stbeet  Railroads  (8  24*)— Franchises- 
Compensation. 

The  city  of  Ctiicago  has  the  right  to  exact 
compensation  from  street  railway  companies  for 
the  privilege  of  occupying  its  streets  with  their 
railroads. 

[Ed.  Note.— For  other  cases,  gee  Street  Rail- 
roads, Cent.  Dig.  8  43;   Dec.  Dig.  8  24.*] 

6.  Street  Railroads  (8  24*)— Franchises- 
Validity. 

An  ordinance  granting  to  a  street  railway 
company  the  right  to  occupy  the  streets  of  the 
city  for  railway  purposes,  and  requiring  the 
company  to  pay  to  the  city  55  per  cent,  of  the 
net  earnings  of  the  company  during  its  occupa- 
tion of  the  streets,  is  not  invalid  as  making  the 
city  and  the  company  partners  in  the  operation 
of  the  street  railway  system. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  24.*] 

7.  Street  Railboads  (8  24*)  —  Fbanohises— 
Validity. 

An  ordinance  granting  a  street  railway 
franchise  provided  for  an  appraisement  of  the 
property  of  the  street  railway  company,  and  de- 
clared that  there  should  be  added  to  it  the  costs 
of  the  re-equipment  of  the  system,  and  that 
after  payment  of  fixed  charges,  the  net  earnings 
of  the  company  should  be  divided  between  the 
city  and  the  company,  and  created  a  board  of 
supervising  engineers  to  supervise  the  re-equip- 
ment and  operation  of  tlie  roods  of  the  company, 
so  far  as  necessary  to  reaclx  a  conclusion  of  what 
the  net  earnings  wonid  be.  Held,  that  the  ordi- 
nance was  not  invalid  as  taking  the  control  of 
the  street  railway  system  from  the  directors  of 
the  company,  and  delegating  such  control  to  the 
board  of  supervising  engineers. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  24,*] 

8.  Street  Railboads  (8  24*)— Fbanchibes— 
Acceptance. 

A  charter  of  a  street  railway  company, 
which  provides  that  contracts  under  which  it 
shall  operate  in  the  streets  of  a  city  may  be 
amended,  modified,  or  annulled  by  the  city  with 
the  consent  of  the  company,  and  that  the  con- 
ditions under  which  the  company  shall  operate 
shall  be  such  as  shall  by  contract  with  the  com- 
pany be  prescribed,  confers  on  the  company  the 
power,  by  accepting  an  ordinance  granting  a 
franchise,  to  enter  into  a  contract  fixing  the 
terms  on  which  the  street  railway  system  shall 
be  operated,  as  against  the  objection  of  a  minori- 
ty stockholder  of  the  company. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  8  24.*] 

9.  Corporations  (8  180*)— Majority  Stock- 
holders—Control OF  Corporations. 

In  the  absence  of  any  provision  to  the  con- 
trary in  the  charter,  a  majority  of  the  stockhold- 
ers control  in  deciding  corporate  questions  re- 
quiring their  action. 

[Ed.  Note. — For  other  cases,  see  O)rporations, 
Cent.  Dig.  8  667 ;  Dec.  Dig.  8  180.*] 

10.  Corporations  (8  180*)- Majority  Stock- 
holders—Control OF  Corporations. 

Where  the  registered  owners  of  more  than 
nine-tenths  of  the  stock  of  a  street  railway  com- 
pany affirmatively  approved  of  the  acceptance  by 
the  company  of  a  municipal  franchise,  a  minori- 
ty stockholder  could  not  maintain  a  bill  to  set 
aside  such  acceptance. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Ont.  Dig.  8  668;  Dec.  Dig.  8  180.*] 
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11.  COBFORATIOITS     (|     320*)    —    ACTIONS     BY 
STOCEHOI.DEBB   AOAIRBT   OfFICEBS— LACHES. 

An  ordinance  granting  a  franchise  to  a 
street  railway  company  was  passed  February  11, 
1907,  and  was  accepted  by  the  company  April 
15th  following,  after  the  ordinance  had  been  rat- 
ified by  a  vote  of  the  people.  On  July  Ist  fol- 
lowincr,  the  company  executed  its  trust  deed  and 
bonds  for  the  re-equipment  of  the  railwayprop- 
erty  covered  by  the  ordinance.  On  July  25th,  a 
minority  stockholder  protested  to  the  directors 
of  tlie  company,  and  daimed  that  the  ordinance 
was  void.  He  took  no  action  in  court  until  Oc- 
tober 21st.  He  became  a  stockholder  in  1905, 
when  the  street  car  controversy  between  the  city 
and  the  company  was  at  its  height.  The  com- 
pany had  sold  its  bonds,  and  was  proceeding  to 
expend  the  proceeds  in  re-equipping  the  system. 
Held,  that  the  minority  stockholder  was  barred 
by  laches  from  attacking  the  validity  of  the  or- 
dinance. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  320.*] 

12.  Equitt  (S  67*)— "Laches." 

"Laches"  is  not  like  limitations,  but  is  a 
qnestion  of  the  inequity  of  permitting  a  claim 
to  be  enforced,  and  it  depends  on  whether,  under 
all  the  circumstances,  plaintiff  is  chargeable 
with  a  want  of  due  diligence  in  failing  to  insti- 
tate  proceedings  before  he  did. 

[Ed.  Note.— For  other  cases,  see  ESquity,  Cent. 
Dig.  Si  101,  192 ;  Dec  Dig.  §  67.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  3969-3972;   vol.  8,  p.  7700.] 

13.  Equitt  (S  148*)— PiJtADiNa--BiiA— Mul- 

TIFAItlOUSNESB. 

A  bill  by  a  minority  stockholder  of  a  street 
railway  company  against  the  company,  its  presi- 
dent, and  secretary  and  directors ;  the  majority 
stockholders;  the  trustee  under  a  first  mortgage 
by  the  company  to  secure  bonds,  and  the  un- 
known owners  of  the  bonds ;  the  sales  agent  of 
the  bonds  in  behalf  of  the  company ;  the  city 
which  had  granted  a  franchise  to  the  company ; 
its  mayor;  and  the  board  of  supervising  en- 
gineers appointed  nnder  the  ordinance — which 
prays  that  the  ordinance  l>e  declared  ultra  vires 
the  city  and  the  company,  and  that  the  city  re- 
fund to  the  company  sums  received  by  virtue 
of  tlie  ordinance,  etc,  is  multifarious,  because  it 
seeks  relief  on  grounds  other  than  that  the  or- 
dinance is  ultra  vires  and  void,  and  against  par- 
ties in  no  way  connected  with  the  city. 

[Ed.  Note. — For  otlier  cases,  see  Equity,  Dec 
Dig.  §  148.»] 

14.  Equity  ({  293*)  —  Pleading  —  Axekd- 

MENTS. 

The  refusal  to  permit  the  filing  of  an  amend- 
ment to  a  bill,  on  sustaining  a  demurrer  thereto, 
and  the  filing  of  a  supplemental  bill,  was  not  an 
abuse  of  the  court's  discretion,  where  the  amend- 
ment and  the  supplemental  bill  were  not  sworn  to. 
[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Wg.  §  551 ;  Dec.  Dig.  {  293.*] 

Appeal  from  Superior  Court,  Cook  County; 
Farlin  Q.  Ball,  Judge. 

Suit  by  Clarence  H.  Venner  against  the 
'Chicago  City  Railway  Company  and  others. 
From  a  decree  dismissing  the  bill,  complain- 
ant appeals.    Affirmed. 

Tbls  was  a  bill  in  chancery,  filed  in  the 
Buperior  court  of  Cook  county  by  Clarenoe 
H.  Tenner,  appellant,  against  the  Chicago 
City  Railway  Company,  its  president  and 
secretary  and  board  of  directors;  J.  P.  Mor- 
gan A  Co.  and  others,  the  majority  stockhold- 
ers of  the  Chicago  City  Railway  Company; 


the  First  Trust  A  Savings  Bank,  trustee  un- 
der a  first  mortgage  executed  to  said  trustee 
by  the  Chicago  City  Railway  Company,  dat- 
ed July  1,  1907,  given  to  secure  an  issue  of 
bonds  by  the  Chicago  City  Railway  C<Mn- 
pany  to  the  amount  of  $10,000,000,  and  the 
unknown  owners  of  said  bonds;  the  Harris 
Trust  &  Savings  Bank,  sales  agent  of  said 
bonds  on  behalf  of  the  Chicago  City  RaU- 
way  Company;  the  city  of  Chicago;  Fre4 
A.  Busse,  mayor  of  the  city  of  Chicago; 
Blon  J.  Arnold,  A.  B.  Fleming  and  0.  V.  Wes- 
ton, the  board  of  supervising  engineers  create 
ed  and  appointed,  under  the  provisions  of  the 
ordinance  of  the  city  of  Chicago,  hereinafter 
referred  to  as  the  ordinance  of  February  11, 
1907 — appellees.  The  bill  was  filed  by  the 
complainant,  as  a  stockholder  of  the  Chicago 
City  Railway  Company,  on  his  own  behalf, 
and  on  behalf  of  all  other  stockholders  simi- 
larly situated  who  desired  to  join  in  the 
suit,  and  its  objects  were  to  set  aside  an  or- 
dinance of  the  city  of  Chicago,  which  was 
passed  by  the  city  council  of  said  city  on 
February  11,  1907,  entitled  "An  ordinance 
authorizing  the  Chicago  City  Railway  Com- 
pany to  construct,  maintain  and  operate  a 
system  of  street  railways  in  streets  and  pub- 
lic ways  of  the  city  of  Chicago" ;  to  cancel 
a  mortgage  to  the  First  Trust  &  Savings 
Bank,  trustee,  and  $10,000,000  In  bonds,  ex- 
ecuted -by  the  Chicago  City  Railway  Compa- 
ny, bearing  date  July  1,  1907,  for  the  pur. 
pose  of  obtaining  funds  to  carry  into  effect 
the  provisions  of  said  ordinance  of  February 
11,  1907;  for  an  a(!couuting,  and  for  an  in- 
junction ;  for  the  appointment  of  a  receiver ; 
and  for  other  relief.  The  defendants  to  the 
bin  who  appeared  filed  general  and  special 
demurrers,  the  ground  of  the  special  demur- 
rer being  that  the  bill  was  multifarious, 
which  demurrers  were  sustained  to  the  bill. 
Thereupon  the  complainant  asked  leave  to 
amend  his  bill,  and  to  file  a  supplemental 
bill;  and,  leave  having  t>een  denied  to  file 
such  amendment  and  supplemental  bill,  the 
bill  was  dismissed  for  want  of  equity,  and 
the  complainant  has  prosecuted  an  appeal  to 
this  court. 

The  bill  alleges  the  Chicago  City  Railway 
Company  Is  a  corporation;  that  its  capital 
stock  consists  of  180,000  shares  of  stock,  of 
the  par  value  of  $100  per  share;  that  the 
complainant  is  the  owner  of  200  shares  of 
the  capital  Btodc  of  said  Chicago  City  Rail- 
way Company,  which  he  acquired  In  the  year 
1905 :  that  on  August  15,  1858,  the  city  coun- 
cil of  the  city  of  Chicago  passed  an  ordinance 
granting  to  Henry  Fuller,  Franklin  Parmalee, 
and  Liberty  BIgelow  authority  to  oonstruct 
and  operate  a  horse  railway,  with  single  or 
double  tracks,  and  all  necessary  and  conv^i- 
lent  tracks  for  tum-<mta,  side  tracks,  and 
switches,  in  and  alobg  certain  streets  in  the 
city  of  Chicago,  which  grant  was  for  2G 
years,  and  until  the  city  of  Chicago  should 
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elect  to  purchase  said  trB(ft8  and  property 
from  tbe  Chicago  City  Railway  Company ; 
that  on  February  14,  1859,  the  General  As- 
sembly of  the  state  of  Illinois  passed  an  act 
confirming  said  ordinance,  and  incorporating 
the  Chicago  City  Railway  Company  (Laws 
1859,  p.  530),  which  act  was  entitled  "An  act 
to  promote  tbe  constmctlon  of  horse  rail- 
ways in  the  city  of  Chicago" ;  that  on  May 
23,  1859,  the  city  coimcil  of  tbe  city  of  Chi- 
cago passed  an  ordinance  anthorlzlog  the 
Chicago  City  Railway  Company  to  extend  its 
trades  upon  certain  streets  in  the  city  of  Chi- 
cago, which  ordinance  was  accepted  by  tbe 
Chicago  City  Railway  Company;  that  all 
rights  and  prlvllegeB  theretofore  granted  by 
the  city  to  Parmalee  and  his  associates  were 
by  said  ordinance  confirmed  in  the  Chicago 
City  Railway  Company;  that  on  February 
6,  1865,  the  General  Assembly  of  the  state 
of  Illinois  passed  a  statute  (Laws  1865,  p. 
697)  amending  the  act  of  February  14,  18S9, 
Iiereinbefore  referred  to,  whereby  the  corpo- 
rate life  of  the  Chicago  City  Railway  Com- 
pany was  extended  for  the  term  of  99  years 
from  February  14,  1859.  The  bill  then  sets 
ont,  by  averment  and  as  exhibits,  some  90  or- 
dinances passed  by  the  corporate  authorities 
of  the  city  of  Chicago,  or  the  corporate  ao- 
tboritles  of  the  Tillage  of  Hyde  Park,  or  tbe 
corporate  antborltles  of  tbe  town  of  Lake, 
prior  to  the  annexation  to  the  city  of  Chicago 
of  said  village  of  Hyde  Park  and  the  town 
of  Lake,  whereby  the  rights  of  the  Chicago 
City  Railway  Company  to  construct  and  op- 
erate street  railroads  In'  the  portions  of  the 
city  covered  by  the  provisions  of  the  ordi- 
nance of  February  11,  1907,  were  claimed  to 
be  eitber  directly  or  remotely  affected.  It 
was  averred  in  said  bill  that  on  Febmary 
11,  1907,  and  at  the  date  of  the  passage  of 
the  ordinance  sought  to  be  annulled,  by  vir- 
tue of  said  ordinance  said  Chicago  City  Rail- 
way Company  had  certain  vested  rights  In 
the  streets  of  the  city  of  Chicago'  upon  the 
south  side  of  the  said  city,  which  could  not  be 
impaired,  extingnisbed,  or  acquired  by  tbe 
city  of  Chicago  otherwise  than  under  tbe 
provisions  of  the  ordinance  of  August  15, 
1868.  hereinbefore  referred  to,  which  provid- 
ed that  the  Chicago  City  Railway  Cconpany 
should  have  the  right  to  use  and  occupy  the 
streets  mentioned  in  said  ordinance,  for 
street  railway  purposes,  for  25  years,  and 
until  the  city  of  Chicago  should  acquire  the 
rights  of  said  Chicago  City  Railway  Compa- 
ny, by  purchase,  in  and  to  its  railroads  lo- 
cated In  said  streets,  and  averred  that  the 
ordinance  of  February  11,  190T,  which  Is  by 
averment  and  as  an  exhibit  made  a  part  of 
said  bill,  Impaired  the  obligations  of  the  con- 
tract created  between  the  city  of  Chicago  and 
the  Chicago  City  Railway  Company  and  the 
complainant,  as  one  of  the  stockholders  of 
the  Chicago  City  Railway  Company,  by  the 
ordinance  of  August  15,  1868,  and  that  said 
ordinance  of  February  11,  1907,  was  there- 
iTore  Ultra  vires  and  void. 


The  ordinance  of  February  11, 190T,  covers 
over  100  pages  of  the  printed  ahstraet,  and  It 
is  not  therefore  practicable,  within  the  scope 
of  this  opinion,  to  set  its  provisions  out  in 
hsec  verba,  or  to  Incorporate  therein  an  analy- 
sis of  its  several  sections.  Suffice  it  to  say 
that  the  general  scope  and  object  of  said  or- 
dinance may  briefly  be  expressed  as  an  agree- 
ment between  the  city  of  Chicago  and  the 
Chicago  City  Railway  Company,  whereby  the 
Chicago  City  Railway  Company  agrees  to  sur- 
render to  the  city  of  Chicago  all  Ita  rights, 
whatever  they  may  be,  in  the  streets  of  said 
city,  and  in  lieu  thereof  to  accept  from  the 
city  said  ordinance,  which  grants  it  tbe  right 
to  operate  its  street  railways  in  said  streets 
of  the  city  for  the  period  of  20  years,  with  an 
agreement,  on  tbe  part  of  the  Chicago  City 
Railway  Company,  to  reconstruct  and  reha- 
bilitate Its  street  car  system  as  operated  upon 
the  south  side  of  the  city  of  Chicago,  under 
the  direction  of  the  board  of  supervising  engi- 
neers created  by  said  ordinance,  which  Is  to 
consist  of  three  members,  one  to  be  selected 
by  the  city  of  Chicago,  one  by  tbe  Chicago 
City  Railway  Company,  and  Blon  3.  Arnold, 
who  was  named  in  the  ordinance.  The  prop- 
erty of  the  Chicago  City  Railway  Company 
was  apprateed,  and  its  value  was  fixed  In  the 
ordinance  at  $121,000,000  to  which  amount  the 
ordinance  provides  the  cost  of  certain  better- 
ments were  to  be  added ;  that  the  net  profits 
arising  from  the  operation  of  said  street  rail- 
way system,  after  certain  fixed  charges  and  a 
dividend  of  5  per  cent  upon  the  capital  in- 
vested had  been  paid  to  tbe  Chicago  City 
Railway  Company,  should  be  divided  l>etween 
the  city  of  Chicago  and  the  Chicago  City  Rail- 
way Company — that  is,  55  per  cent  of  sucb 
net  earnings  should  go  to  the  city  of  Chicago, 
and  45  per  cent,  thereof  to  the  Chicago  City 
Railway  Company — and  tbe  city  reserved 
the  right  to  take  over  the  property  of  the 
Chicago  City  Railway  Company  any  time 
during  said  term  of  20  years,  and  in  case  it 
did  take  over  said  property  itself,  or  the 
same  should  be  transferred  to  another  street 
railway  company  under  the  terms  of  said  or- 
dinance, the  price  at  which  said  property 
should  be  taken  over  by  the  city  or  transfer- 
red to  another  corporation  by  the  Chicago 
City  Railway  Company  was  fixed  and  deter- 
mined by  the  said  ordinance.  The  ordinance 
of  February  11,  1907,  contains  a  referendum 
clause,  and  upon  submission  to  the  electors  of 
the  city  said  ordinance  was  adopted,  and  on 
April  15,  1907,  It  was  accepted  by  the  board 
of  directors  of  tbe  Chicago  City  Railway 
Company,  and  on  July  1,  1907,  the  Chicago 
CHy  Railway  Oompany  executed  Its  bonds  in 
the  sum  of  $10,000,000,  and  secured  the  pay- 
ment thereof  by  a  mortgage  upon  all  Its  prop- 
erty to  the  First  Trust  &  Savings  Bank,  trus- 
tee. The  bill  further  avers  that  on  July  25, 
1907,  the  complainant  notified  the  Chicago 
City  RaUway  Company,  Its  officers,  and  di- 
rectors that  he  protested  against  the  expen- 
diture of  any  of  tbe  moneys  of  the  Chicago 
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City  Railway  Company,  tmder  the  ordinance 
of  Februaiy  11, 1907.  and  that  be  claimed  the 
said  o<-dlnance  was  Toid.  It  was  also  aver- 
red, on  Information  and  belief,  tbat  large 
sums  of  money  had  been  wrongfully  paid  out 
by  the  officers  and  directors  of  tbe  Chicago 
CUy  Railway  Company,  to  persons  in  tbe  city 
«f  Chicago,  to  procnre  the  passage  of  said  or- 
dinance of  February  11,  1907,  and  that  large 
axana  of  money  had  been  paid  out  by  the 
Chicago  City  Railway  Company,  Its  officers, 
and  directors  In  commissions  for  selling  said 
bonds.  It  was  also  averred,  upon  informa- 
tion and  belief,  tbat  the  officers  and  directors 
of  said  Chicago  City  Railway  Company  were 
Interested  in  the  north  and  west  side  street 
car  lines  in  tne  city  of  Chicago,  and  that,  by 
reason  of  such  Interest  they  sacrificed  the 
rlgbts  of  the  Chicago  City  Railway  Company 
In  the  streets  of  the  city  of  Chicago  by  ac- 
cepting said  ordinance  of  February  11,  1907, . 
to  further  their  Interests  in  the  north  and 
west  side  street  car  lines  of  the  city  of  Chi- 
cago. 

The  bill  prays  tbat  the  ordinance  of  Fel>- 
ruaty  11,  1907,  be  declared  ultra  vlrea  the 
dty  of  Chicago  and  the  Chicago  City  Railway 
Company,  and  that  said  ordinance  be  can- 
celed, set  aside,  and  held  for  naught;  that 
the  city  of  Chicago  be  ordered  to  refund  to 
the  Chicago  City  Railway  Comp&ny  any 
sum  or  sums  of  mon^  which  it  has  received 
from  said  Chicago  City  Railway  Company 
by  virtue  of  the  i^ovlslons  of  said  ordinance, 
and  that  it  be  required  to  place  said  Chicago 
City  Railway  Company  in  statu  quo  as  to  all 
of  its  rights  in  tbe  streets  of  tbe  city  of 
Chicago,  as  they  existed  at  the  time  of  the 
passage  of  the  ordinance  of  February  11, 
1907;  that  the  dty  of  Chloago  be  required 
to  pay  to  the  Chicago  City  Railway  Com- 
pany all  damages  which  the  CbicajK)  City 
Railway  Company  has  sustained  by  reason 
of  the  passage  and  enforcement  of  said  or- 
dinance of  February  11,  1907.  ^n4  that  tbe 
further  payment  of  any  money  by  the  city  of 
Chicago  or  tbe  Chicago  City  Railway  Oom- 
pany  by  virtue  of  said  ordinance  of  February 
11,  19(yr,  be  enjoined  and  restrained;  that 
the  officers  and  directors  of  tbe  Chicago 
City  Railway  Company  may  be  directed  to 
repay  to  the  treasurer  of  the  Chicago  City 
Railway  Company  all  moneys  which  th^ 
have  paid  out,  or  caused  to  be  paid  out,  by 
virtue  of  the  provisions  of  said  ordinance  of 
February  11,  1907 ;  that  the  defendants  Bion 
J.  Arnold,  A.  B.  Fleming,  and  C.  V.  Weston, 
who  constitute  the  board  of  supervising  en- 
gineers created  by  said  ordinance  of  Febru- 
ary 11,  1907,  be  ordered  and  directed  to  re- 
pay to,  and  turn  over  to,  the  treasurer  of 
tbe  Chicago  Oity  Railway  Company  all  mon- 
eys paid  to  them,  or  either  of  them,  as  sal- 
aries under  the  provisions  of  the  ordinance  of 
February  11,  1907 ;  that  all  persona  who  are 
now,  or  who  may  hereafter  be,  made  defend- 
ants to  said  bill  be  required  to  account  for 
«nd  pay  over  to  the  treasurer  of  said  Chica- 


go City  Railway  Company  all  moneys  of  said 
Chicago  City  Railway  Company  paid  out 
or  received  to  secure  the  passage  of  said  or- 
dinance of  February  11,  1907;  that  said 
mortgage  given  to  secure  tbe  payment  of 
said  bonds  of  the  Chicago  City  Railway  Com- 
pany, and  said  bonds,  be  canceled,  set  aside, 
and  held  for  naught,  and  the  Chicago  City 
Railway  Company  be  enjoined  from  paying 
any  interest  on  said  bonds;  that  said  J.  P. 
Mnrgan  &  Co.,  the  Harris  Trust  &  Savings 
Bank,  the  First  Trust  &  Savings  Bank,  trus- 
tee, and  all  persons  who  are  now  defendants, 
or  may  hereafter  be  made  defendants,  to  this 
bill  be  required  to  pay  to  the  treasurer  of 
said  Chicago  City  Railway  Company  all 
moneys  which  they  have  received  as  commis- 
sions In  negotiating  or  selling  said  bonds, 
and  that  a  receiver  be  appointed  of  the 
property  and  assets  of  the  Chicago  City  Rail- 
way Company. 

Elljab  N.  Zohne,  for  appellant  John  P. 
Wilson  and  Walter  T.  Fisher  (Edward  J. 
Brundage,  Corp.  Counsel,  of  counsel),  for 
appellees. 

HAND,  J.  (after  stating  the  facts  as  above). 
It  is  first  contended  tb&t  the  ordinance  of 
February  11, 1907,  impairs  the  charter  rights 
of  the  Chicago  City  Railway  Company  as 
they  existed  at  tbe  time  of  the  passage  of 
said  ordinance,  and  that  said  ordinance  Is 
therefore  ultra  vires  the  city  of  Chicago 
and  the  Chicago  City  Railway  Ompany,  and 
void.  To  sustain  this  proposition  the  appel- 
lant sets  out  in  his  bill  the  ordinance  of 
August  15,  1858,  the.  Acts  of  1859  (Laws 
1859,  p.  530)  and  1865  (Laws  1865,  p.  597), 
and  the  ordinances  passed  by  tbe  city  of 
Chicago,  the  village  of  Hyde  Park,  and  the 
town  of  Lake  from  1858  to  1906,  so  far  as 
they  apply  to  the  Chicago  City  Railway  (Com- 
pany, and  then  Insists  that,  under  those  sev- 
eral ordinances  and  statutes,  the  Chicago 
City  Railway  Company  had  the  right,  on 
February  11,  1907,  to  continue  to  operate 
Its  entire  system  of  street  railroads  in  the 
streets  of  the  city  of  Chicago  upon  the  south 
side  until  such  time  as  the  city,  under  the 
ordinances  of  1858,  should  purchase  from 
the  Chicago  City  Railway  Company  Its  en- 
tire system  of  street  railroads.  It  is  urged, 
however,  by  the  appellees  that  from  an  ex- 
amination of  said  ordinances  and  the  acts 
of  the  Legislature  it  will  be  found  that  tbe 
contention  of  the  appellant  is  not  true  as 
a  matter  of  law  or  as  a  matter  of  fact  it 
was  held  in  Blair  ▼.  City  of  Cbh^igo,  201 
U.  S.  400,  26  Sup.  Ct  427,  50  L.  Ed.  801, 
that  tbe  act  of.  1865  did  not  have  the  effect 
to  extend  the  right  of  the  Chicago  City 
Railway  Company  to  occupy  the  streets  of 
the  city  of  Chicago,  but  that  the  right  to 
occupy  said  streets  could  only  be  acquired 
from  the  city  of  Chicago,  and  that  the  on- 
ly effect  of  the  act  of  1865,  in  the  partlc- 
i^ar  now  under  consideration,  was  to  ex- 
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tend  the  corporate  life  of  the  Chicago  City 
Railway  Company  99  years  from  February 
14,  18S9.  In  People  t.  Chicago  Telephone 
Co.,  220  111.  238,  77  N.  B.  245,  It  was  held 
that,  where  the  corporate  anthoritles  of 
towns  or  villages  had  granted  rights  to  pub- 
lic serrlce  corporations  to  occupy  their 
streets,  and  no  time  was  fixed  when  such 
rights  should  cease,  such  rights  did  not  ex- 
ist In  perpetuity,  but  that  they  would  cease 
to  exist  when  the  municipalities  granting 
such  rights  ceased  to  exist,  as  the  village  of 
Hyde  Parlt  and  the  town  of  Lalte  ceased 
to  exist  by  annexation  to  the  city  of  Chicago. 
It  will  be  found  that  In  some  of  the  ordi- 
nances of  the  city  of  Chicago  passed  prior 
to  1875,  when  the  city  adopted  the  city  and 
village  act,  the  right  of  the  Chicago  City 
Railway  Company  to  occupy  the  streets  of, 
the  city  was  limited  to  a  time  certain,  and 
not  until  the  city  should  purchase  said  street 
railroads,. and  that  in  a  number  of  the  ordi- 
nances passed  by  the  corporate  authorities 
of  the  village  of  Hyde  Parle  and  the  town 
of  Lake  prior  to  1878,  the  date  of  annexa- 
tion, there  was  no  time  limit  when  the  right 
to  occupy  the  streets  of  said  village  or  town 
conferred  upon  the  Chicago  City  Railway 
Company  should  expire.  It  will  also  appear 
that  several  of  said  ordinances  were  passed 
by  the'dty  of  Chicago  subsequent  to  the 
time  of  the  adoption  of  the  city  and  village 
act,  which' act  expressly  limited  the  power  of 
the  city  to  grant  the  right  to  occupy  the 
•treets  of  the  city  with  street  railroads  to 
the  period  of  20  years.  In  those  cases,  there- 
fore, where  the  ordinances  of  the  city  fix- 
ed a  time  when  the  right  to  occupy  the  streets 
of  the  city  should  expire,  and  that  time 
had  expired  Ikrior  to  February  11,  1907,  and 
In  those  cases  where  the  Chicago  City  Rail- 
way Company  was  operating  Its  railroad  in 
streets  formerly  located  in  the  village  of 
Hyde  Park  or  the  town  of  Lake,  under  ordi- 
nances passed  by  said  village  or  town,  fix- 
ing no  time  when  such  right  should  expire,' 
the  Chicago  City  Railway  Company  was  op- 
erating its  railroads  In  such  streets  with- 
out authority  of  law.  And  the  same  would 
be  true  where  the  Chicago  City  Railway 
Company  was  operating  under  ordinances 
passed  by  the  city  subsequent  to  1875,  when 
It  had  been  operating  under  said  ordinances 
more  than  20  years.  The  ordinance  of  1858 
provided  that  the  cars  in  the  streets  covered 
by  that  ordinance  should  be  operated  by 
animal  power.    By  ordinances  passed  by  the 

:clty  of  Chicago  the  city  bad  authorized  the 
Chicago  City  Railway  Company  to  operate  Its 
cars  by  electricity.  The  right  to  so  operate 
was,  however,  limited  to  10  years  in  one 
Instance,  and  in  another  to  8  years.     The 

■  city  had,  as  early  as  1883,  denied  the  -power 
of  the  Chicago  City  Railway  Company  to  oper- 
ate Its  railroads  in  the  streets  of  the  city  for  99 
years,  under  the  act  of  1865;  and,  when  an 
ordinance  was  passed  in  that  year  by  the 
city,   extending   the   Chicago  City   Railway 


Company's  right  to  operate  Its  railroads  In 
the  streets  of  the  city  for  20  years,  it  was 
expressly  provided  that  no  new  rights,  for 
a  longer  period  than  20  years,  should  be  con- 
ferred upon  the  Chicago  City  Railway  Com- 
pany to  operate  its  railroads  In  the  streets  of 
the  city  by  said  ordinance,  and  when  the 
act  of  1883  expired,  in  1908,  the  city,  with 
like  limitations,  extended  the  rights  of  the 
Chicago  City  Railway  Company  to  occupy 
the  streets  of  the  city  with  Its  railroads  for 
short  periods.  At  the  time  the  ordinance 
of  1907  was  passed,  not  only  was  there  pend- 
ing a  bitter  controversy  between  the  city 
of  Chicago  and  the  Chicago  City  Railway 
Company  over  the  right  of  the  Chicago  City 
Railway  Company  to  occupy  the  streets  of 
the  city  with  its  railroads,  but  in  many  In- 
stances the  Chicago  City  Railway  Company 
was  operating  in  the  streets  of  the  city  with- 
out any  authority,  and  In  open  disregard  of 
the  law.  The  act  of  1903  provided  for  the 
taking  over  of  the  street  railroads  by  the 
municipalities  of  the  state  in  which  they 
were  located  (Lobdell  v.  City  of  Chicago, 
227  111.  218,  81  N.  E.  354),  and  the  time 
was  ripe  in  1907  for  some  adjustment  of  the 
differenees  between  the  city  of  Chicago  and 
the  Chicago  City  Railway  Company,  the  re- 
sult of  which  was  the  passage  of  the  ordi- 
nance of  February  11,  1907,  by  the  city  of 
Chicago,  and  the  acceptance  of  such  ordi- 
nance by  the  Chicago  City  Railway  Company, 
and  the  question  is,  had  the  city  the  power 
to  pass  said  ordinance,  and  the  Chicago  City  . 
Railway  Company  the  power  to  accept  the 
same? 

By  the  act  of  1885  It  was  provided  "that 
It  shall  be  competent  for  the  said  common 
council,  with  the  written  consent  or  con- 
currence of  the  other  party  or  parties,  or 
their  assigns,  to  any  of  said  contracts,  stipu- 
lations, licenses  or  undertakings,  to  amend, 
modify  or  annul  the  same."  In  the  Blair 
Case,  supra,  the  Supreme  Court  of  the  United 
States  held  that  the  above  provision  was 
amply  sufficient  to  allow  the  city  of  Chica- 
go and  the  Chicago  City  Railway  Company, 
by  agreement,  to  change  the  power  by  which 
the  Chicago  City  Railway  Company  should 
operate  its  cars  from  animal  power  to  elec- 
tricity, and  we  think  said  language  sufficient- 
ly broad  to  allow  the  city  of  Chicago  and  the 
Chicago  City  Railway  Company  to  abrogate 
the  rights  of  the  city  and  the  Chicago  City 
Railway  Company  created  by  the  ordinances 
of  1858,  and  those  subsequently  passed,  under 
which  the  Chicago  City  Railway  Company 
had  the  right  to  operate  In  the  streets  of 
the  city  a  fragmentary  system  of  street  rail- 
roads, and  to  adopt  In  place  thereof  the 
ordinance  of  1907,  which  would  give  to  the 
city  of  Chicago  and  the  Chicago  City  Rail- 
way Company  a  complete  system  of  street 
railroads  In  the  south  section  of  the  city. 
The  corporate  powers  of  the  Chicago  City 
Railway  Company  are,  as  defined  by  the 
act  of  1858,   "to   construct,   maintain   and 
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operate  ft  single  or  double  track  railway, 
with  all  necessary  and  convenient  tracks  for 
.turn-outs.  Bide  tracks  and  appendages  In 
the  city  of  Chicago,  and  in,  on,  over  and 
along  such  street  or  streets,  highway  or 
highways,  bridge  or  bridges,  river  or  rivers, 
within  the  present  or  future  limits  of  the 
south  or  west  division  of  the  city  of  Chi- 
cago, as  the  common  council  of  said  city 
have  authorized  said  corporators,  or  any  of 
them,  or  sliall  authorize  said  corporation  so 
to  do,  in  such  manner  and  upon  such  terms 
and  conditions,  and  with  such  rights  and  priv- 
ileges, as  the  said  common  council  has  or 
may  have  contracted  with  said  parties,  or 
any  or  either  of  them,  prescribed."  In  Mor- 
Tille  V.  American  Tract  Society,  123  Mass. 
129,  on  page  136  (25  Am.  Rep.  40),  the  court 
said :  '^he  power  to  make  all  such  contracts 
as  are  necessary  and  usual  In  the  course 
of  business,  or  are  reasonably  incident  to 
the  objects  for  which  a  private  corporation 
is  created,  is  always  implied,  where  there  is 
no  positive  restriction  in  the  charter."  We 
therefore  conclude  that  the  ordinance  of 
February  11,  1907,  was  not  ultra  vires  the 
dty  of  Chicago  or  the  Chicago  City  Railway 
Company,  and  void. 

It  is  next  contended  that,  even  though  it 
be  conceded  that  the  city  of  Chicago  had  the 
power  to  pass  the  ordinance  of  February  11, 
1907,  the  board  of  directors  of  the  Chicago 
City  Railway  Company  could  not  accept  said 
ordinance,  and  that,  before  said  ordinance 
would  be  binding  upon  the  city  of  'Chicago 
and  the  Chicago  City  Railway  Company,  It 
must  be  nnanimonsly  accepted  by  the  stock- 
holders of  the  Chicago  City  Railway  Com- 
pany. Section  4  of  the  act  of  1859  provides 
that  "all  the  corporate  powers  of  said  cor- 
poration shall  be  vested  In  and  exercised  by 
a  board  of  directors  and  such  officers  and 
agents  as  said  board  shall  appoint"  As  we 
have  seen,  it  was  within  the  corporate 
powers  of  the  city  of  Chicago  to  pass,  and  of 
the  CMeago  City  Railway  Company  to  accept, 
the  ordinance  of  February  11,  1907.  That 
being  true,  we  think  it  necessarily  follows 
that  the  acceptance  of  the  ordinance  could 
be  consummated  for  and  on  behalf  of  the 
Chicago  City  Railway  Company  by  Its  board 
of  directors,  and  that  their  acceptance  would 
be  blndli:]g  upon  the  stockholders  of  the  cor- 
poration. In  the  American  and  English  Ehi- 
cydopedla  of  Law  (volume  21  [2d  Ed.]  p. 
863)  it  is  said:  "The  general  power  to  ad- 
minister the  affairs  of  a  corporation  Is  usual- 
ly vested  In  a  board  of  directors  or  trustees 
elected  by  the  stockholders.  The  authority 
of  directors  is  very  extensive,  and  Includes, 
generally,  the  power  to  do  any  act  or  msJie 
any  contract.  In  the  conduct  of  the  company's 
affairs  or  business,  which  is  within  the  limits 
of  the  powers  conferred  upon  the  corporation 
by  its  charter,  and  which  Is  necessary  or 
proper  to  enable  the  corporation  to  accom- 
plish the  purposes  of  its  creation.  And  con- 
tracts so  made,  in  the  absence  of  any  express 


restriction,  will  bind  the  corporation,  al- 
though not  assented  to  or  ratified  by  the 
stockholders."  This  text  is  well  supported 
by  the  adjudicated  cases.  Dickinson  v.  Con- 
solidated Traction  Co.  (0.  C.)  114  Fed.  232; 
Leslie  V.  LorUlard,  110  N.  Y.  519,  18  N.  E. 
868,  1  L.  R.  A.  456 ;  Beveridge  v.  New  York 
Elevated  Railroad  Co.,  112  N.  Y.  1,  19  N.  E. 
489,  2  L.  R.  A.  648.  The  cases  relied  upon 
by  appellant,  notably  that  of  Chicago  City 
Railway  Co.  v.  Allerton,  85  U.  8.  233,  21  L. 
EA.  002,  Involved  the  exercise  of  powers  by 
the  board  of  directors  other  than  corporate 
powers,  and  those  cases  are  not  In  point 
In  Dickinson  v.  Consolidated  Traction  Co., 
supra,  on  page  254  of  114  Fed.,  It  was  said: 
"It  Is  unreasonable  to  suppose  that  a  power 
conferred  by  the  creative  act  sbonld,  In  the 
absence  of  any  other  mode  prescribed  for  Its 
exercise,  be  made  to  depend  upon  the  unani- 
mous consent  of  the  stockholders.  Corporate 
existence  might  be  so  Imperiled  and  corpo- 
rate ends  defeated."  In  Beveridge  v.  New 
York  Elevated  Railroad  Co.,  supra,  it  was 
said:  "What  business  a  corporatlmi  can  do 
within  Its  chartered  Umlts,  and  In  or  about 
that  business  by  statutory  authority,  Its  dl< 
rectors  bold  a  del^ated  power  from  the  Leg- 
islature to  do  for  it" 

It  is  also  urged  that  the  ordinance  of  Feb- 
ruary 11,  1907,  is  invalid,  by  reason  of  the 
fact  that  the  property  owners  of  the  land 
abutting  upon  the  several  lines  of  the  Chicago 
City  Railway  Company's  railroad  In  the 
streets  of  the  city  are  not  required  to  con- 
sent to  the  adoption  of  said  ordinance,  or  to 
the  continuation  of  said  railroads  In  said 
streets,  as  It  Is  claimed  Is  provided  by  clause 
90,  i  62,  City  and  VUlage  Act  (Kurd's  Rev. 
St  1905,  c.  24).  The  act  of  1003  (Laws  1903, 
p.  285)  provides  that  the  dty  shall  have  the 
power  to  grant  the  use  of  Its  streets  for  street 
railway  purposes  without  the  petition  or 
consent  of  any  of  the  owners  -  of  the  land 
abutting  or  fronting  upon  any  street  or  pub^ 
lie  way,  or  portion  thereof,  in  whldi  street 
railway  tracks  are  already  located  at  the 
time  of  making  such  grant.  It  is  apparent, 
therefore,  that  the  act  of  1908,  and  not  clause 
90  of  section  62,  controls  in  this  case,  and 
that  the  consent  of  the  owners  of  property 
abutting  upon  the  several  lines  of  railroad  of 
the  Chicago  City  Railway  Company,  laid  In 
the  streets  of  the  city  of  Chicago,  was  not 
necessary  to  the  passage  of  said  ordinance 
of  February  11,  1907. 

It  is  also  said'  that  by  the  ordinance  of 
February  11,  1907y  a  partnership  is  created 
between  the  city  of  Chicago  and  the  Chicago 
City  Railway  Company,  for  the  purpose  of 
operating  the  street  railroads  of  the  Chicago 
City  Railway  Company  In  the  city  of  Chicago^ 
The  law  Is  dear  that  the  dty  of  Chicago  has 
the  right  to  exact  compensation  from  street 
railway  companies  occupying  Its  streets  with 
their  railroads  for  the  privilege  of  so  doing 
(Lobdell  V.  City  of  Chicago,  supra),  and  the 
fact  that  the  city  Is.  to  recelye  55  per  cent 
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of  the  net  earnings  of  said  Chicago  City 
Railway  C(Hnpany  daring  the  term  that  It 
shall  occupy  the  streets  of  the  dty  of  Chicago 
with  its  tracks,  tmder  the  ordinance  of  Feb- 
ruary 11, 1907,  does  not  make  the  city  of  Chi- 
cago and  the  Chicago  City  Railway  Company 
partners  In  the  operation  of  said  street  rail- 
way system. 

It  is  also  nrged  that  the  Chicago  City  Rail- 
way Company,  by  the  acceptance  of  said  or- 
dinance, has  taken  the  control  of  Its  street 
railway  system  from  Its  board  of  directors, 
and  delegated  soch  control  to  the  board  of 
superrlBlng  engineers  created  by  said  ordi- 
nance. The  ordinance  of  February  11,  1907, 
prorides  for  an  aH>ralsement  of  the  prop- 
erty of  the  Chicago  City  Railway  Company; 
that  to  the  amount  of  the  appraisement, 
which  is  fixed  by  the  ordinance  at  $21,030,000, 
there  shall  be  added  the  cost  of  the  re-equip- 
ment of  said  street  railway  system.  It  also 
provides  for  the  payment  of  certain  fixed 
charges,  and  then  provides  that  thereafter 
the  net  earnings  of  the  Chicago  City  Railway 
Company  shall  be  divided  between  the  city 
of  Chicago  and  the  Chicago  City  Railway 
Company.  It  is  apparent  that  it  was  neces- 
sary to  provide,  by  ordinance,  for  some 
method  whereby  the  net  earnings  of  the  Chi- 
cago City  Railway  Company  might  be  deter- 
mined, and  the  board  of  supervising  engineers 
created  by  the  ordinance  was  created  to 
supervise  the  rebuilding  and  re^ulpment  of 
the  roads  of  the  Chicago  City  Railway  Com- 
pany, and  the  operation  of  said  roads  so  far 
as  might  be  necessary  to  reach  a  correct  con- 
clusion of  what  the  net  earnings  of  the  rail- 
road would  be  when  it  was  in  operation.  The 
city  must  necessarily  be  represented  by  some 
officer  or  some  board  in  the  determination 
of  the  amount  which  it  is  to  receive  from 
the  Chicago  City  Railway  Company  for  the 
use  of  its  streets  for  street  railway  purposes, 
and  we  see  no  legal  objection  to  the  creation 
of  said  board  of  supervising  engineers,  or  to 
the  powers  conferred  upon  such  board,  or 
the  duties  Imposed  upon  it,  by  the  ordinance 
of  February  11,  1907.  The  board  of  super- 
vising engineers  occupies  a  relation  to  the 
street  <»r  system  operated  upon  the  south 
side  of  the  city  somewhat  analogous  to  that 
which  the  board  of  local  improvements  oc- 
cupies to  public  Improvements  which  are  to 
be  made  in  the  city,  and  we  are  unable  to 
see,  and  the  appellant  has  not  pointed  out, 
how  the  creation  of  said  board  of  supervising 
engineers  works  any  injustice  to  the  city 
of  Chicago,  the  CUcago  City  Railway  Com- 
pany, or  to  him. 

We  have  given  every  contention  of  the  ap- 
pellant, made  In  a  brief  containing  324  pages 
and  a  reply  brief  containing  62  pages,  the 
most  careful  consideration,  and  are  of  the 
opinion  that  the  ordinance  of  February  11, 
1907,  is  a  valid  ordinance,  and  binding  npon 
the  city  of  Chicago,  the  Chicago  City  Rail- 
way Company,  and  the  appellant,  as  a  stock- 
holder of  said'  Chicago  City  Railway  Com- 


pany. To  hold  otherwise  would  be  to  hold 
that  the  Chicago  City  RaUway  Company  has 
the  right,  under  the  ordinance  of  August  16^ 
1858,  to  occupy  all  the  streets  upon  the  south 
side  of  the  city  until  such  time  as  the  city 
should,  under  the  terms  of  that  ordinance, 
purchase  the  street  railway  system  of  the 
Chicago  City  Railway  Company,  and  that,  as 
the  city  Is  now  indebted  to  substantially 
the  constitutional  limit,  the  city  could  never 
purchase^  for  want  of  funds,  from  the  Chi- 
cago City  Railway  Company,  said  street  rail- 
way system,  whieh  would,  in  effect,  confer 
upon  the  Chicago  City  Railway  Company  the 
right  to  perpetually  occupy  the  streets  of  the 
city  upon  the  south  side  for  street  railway 
purposes.  It  would  also  require  a  holding 
to  the  effect  that,  if  the  appellant,  or  any 
other  single  stockholder  owning  one  share 
of  stock  in  the  Chicago  City  Railway  Corn* 
papy,  should  object  and  refuse  to  give  his 
consott  to  an  ordinance  which  was  satisfac- 
tory to  the  dty  of  Chicago  and  the  people 
of  the  city  of  Chicago,  and  to  every  other 
stockholder  in  the  Chicago  City  Railway 
Company,  whereby  the  worn-out  street  rail- 
way system  of  the  south  side  should  be  re- 
organized, rehabilitated,  and  rejuvenated, 
he  could  prevent  the  acceptance  of  such  or- 
dinance, and  the  modernizing  of  said  street 
railway  system,  practically  for  all  tlmcw  We 
cannot,  therefore,  give  our  assent  to  the  view 
of  the  ai^ellant 

There  are  -  a  number  of  other  groondB 
which  we  will  briefly  advert  to,  which  we 
are  ot  the  opinion  clearly  show  the  circuit 
court  properly  sustained  demuRers  to  said 
bill. 

First  It  is  clear,  we  think,  that  the  ap- 
pellant, as  a  single  stockholder — and  no 
other  stockholder  has  joined  him  in  this 
suit — cannot  maintain  this  bill.  Under  the 
ordinance  of  February  11,  1907,  the  Chicago 
City  Railway  Company  only  agreed  to  con- 
struct and  operate  a  system  of  street  rail- 
ways in  the  streets  of  the  city  of  Chicago, 
which  was  clearly  within  the  chartered 
powers  of  the  company.  The  charter  pro- 
vides. In  express  terms,  that  the  contracts 
under  which  the  street  railway  company 
shall  operate  In  the  streets  of  Chicago  may 
be  "amended,  modified,  or  annulled"  by  the 
city  council  with  the  written  consent  of  the 
company,  and  that  the  terms  and  conditions 
upon  which  the  company  shall  operate  its 
railways  in  the  streets  shall  be  such  as  the 
city  council  shall,  by  contract  with  the  com- 
pany, prescribe.  It  was  therefore  clearly 
within  its  chartered  power  for  the  Chicago 
Olty  Railway  Company,  by  the  acceptance 
of  said  ordinance,  to  enter  into  a  contract 
'1^  which  the  terms  and  conditions  upon 
which  its  street  railway  should  be  operated 
should  be  prescribed;  and  it  la  elementary 
that.  In  the  absence  of  any  provision  to  the 
contrary  in  the  charter,  a  majority  of  the 
stockholders  control  in  deciding  corporate 
questions  requiring  their  actios.    In  CUrk 
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ft  HaTBball  on  Prtrate  Corporadontr,  on  page 
1688,  it  is  said:  "A  stockbolder  cannot  main- 
tain a  bill  In  eqnlty  to  set  aside  an  act  or 
transaction  which  was  done  irregularly  or 
illegally,  but  -which  a  majority  of  the  stock- 
holders are  entitled  to  do  regularly  or  legally. 
Nor  can  a  stockholder  sue  to  set  aside  a 
transaction  on  the  part  of  the  directors,  on 
the  ground  that  it  was  fraudulent.  Irregular, 
Illegal,  or  in  excess  of  the  powers  conferred 
vpon  the  directors,  where  the  transaction 
18  within  the  powers  of  the  corporation, 
and  such,  therefore,  as  a  majority  of  the 
stockholders  may  ratify,  unless,  as  may 
sometimes  be  the  case,  it  is  impossible  to 
procure  a  meeting  of  the  stockholders  to 
pass  upon  the  transaction."  And  in  Purdy's 
Beach  on  Private  Corporations  (volume  2, 
p.  998,  {  681)  it  is  said:  "If  the  thing  com- 
plained of  is  a  thing  which,  in  substance, 
the  majority  of  the  members  are  entitled 
to  do.  or  if  something  has  been  done  irregu- 
larly which  the  majority  are  entitled  to 
do  regularly,  or  if  something  has  been  done 
Illegally  which  the  majority  are  entitled  to 
do  legally,  there  can  be  no  use  in  having  a 
litigation  about  It,  the  end  of  which  is  only 
that  a  meeting  has  to  be  called,  and  then 
ultimately  the  majority  gets  its  wishes.  If 
It  is  a  matter  of  that  nature  it  only  comes 
to  this:  That  the  majority  are  the  only 
persons  who  can  complain  that  a  thing 
which  they  are  entitled  to  do  has  been  done 
Irregularly." 

It  Is  expressly  stated  in  the  bill  that  over 
169,000  shares  of  the  total  capital  stock  of 
180,000  shares  of  the  company  are  regis- 
tered in  the  names  of  3.  P.  Morgan  &  Co. 
and  Walter  B.  Horn  and  Thomas  W.  Joyce, 
and  "that  the  defendants  J.  P.  Morgan  ft 
Co.,  the  said  directors,  and  said  Horn  and 
Joyce  last  named  have  conspired  together, 
and  agreed  to  act  together,  for  the  purpose 
of  accepting  and  executing  the  said  illegal 
ordinance  of  February  11,  1907."  It  is  also 
alleged  that  In  accepting  the  ordinance  the 
said  directors  were  acting  upon  the  direc- 
tion of  the  defendants  3.  P.  Morgan  &  Co., 
who  are  claimed  to  control  a  large  majority 
of  the  stock  of  the  company.  It  therefore 
afDrmatlrely  appears  from  the  allegations 
of  the  bill  that  the  registered  owners  of 
more  than  nine-tenths  of  the  capital  stock 
of  the  Chicago  City  Eallway  Company  af- 
firmatively approved  of  the  acceptance  of 
the  ordinance  by  the  board  of  directors  at 
the  date  of  such  acceptance. 

Second.  We  are  also  of  the  opinion  that 
the  appellant  was  tmrred  of  the  right  to 
attack  the  ordinance  of  February  11,  1907, 
by  his  laches.  The  ordinance  was  passed 
on  February  11,  1907,  and,  after  baring 
l>een  ratified  by  the  electors  of  the  city  of 
Chicago,  was  ac^pted  by  the  Chicago  City 
Railway  Company  on  April  15,  1907,  and  on 
July  1,  190T,  the  Chicago  City  Railway 
Company  executed  its  trust  deed  and  bonds 
to  the  amount  of  $10,000,000,  which  bonds 
86  N.B.— 18 


It  ADld,  and  was  proceeding  Co  expend  the 
proceeds  thereof  in  the  re-equipment  of  its 
street  railway  pcoperty  covered  by  said 
ordinance.  On  the  25th  day  of  July,  1907, 
the  appellant  protested  to  the  officers  and 
directors  of  the  Chicago  City  Railway  Com- 
pany that  the  ordinance  was  void,  and  de- 
manded that  no  money  be  expended  onder 
the  ordinance.  He,  however,  took  no  action 
in  court,  by  filing  his  bUl,  nntil  the  21st 
day  of  October,  1S07,  six  months  after  the 
passage  of  the  ordinance  and  three  months 
subsequent  to  his  t>rote8t.  If  he  desired  to  act 
in  the  premises,  he  should  have  acted  with  suf- 
flcl«it  promptness  to  have  enabled  the  court 
todo  Justice  to  bim  without  doing  injustice  to 
others.  In  Galllber  v.  Cadwell,  145  U.  8.  378, 
12  Sup.  Ct.  875,  36  L.  Ed.  736,  the  court  said: 
'Caches  Is  not,  like  limitation,  a  mere  matter 
of  time,  but  principally  a  question  of  the  in- 
equity of  permitting  the  claim  to  be  enforced 
— an  Inequity  founded  upon  soibe  change  in 
the  condition  or  relations  of  the  pr4q;>erty  or 
the  parties."  And  in  Townsend  t.  Vander- 
werker,  160  U.  S.  171, 186,  16  Sup.  Ct  258,  262 
(40't..  Ed.  383)  the  court  said  that  laches  de- 
pends on  "whether,  under  all  the  circumstan- 
ces of  the  particular  case,  plaintiff  is  charge- 
able with  a  want  of  due  diligence  in  falling 
to  Institute  proceedings  before  he  did."  And 
m  Morse  V.  Seibold,  147  111.  318,  325,  85 
N.  E.  369,  371,  this  court;  Said:  >  "Laches 
ha?  been  deflned.to.  be  such  neglect  or  omis- 
sion, to  assert  a.  right  as,  taken  in  conjunc- 
tion with  lapse  of  time  more  or  less  great, 
and  other  circnmstances  causing  prejudice 
to  an  adverse  party,  operates  as  a  bar  In 
a  court  of  equity."  In  Ooolidge  v.  Rhodes, 
190  111.  24,  32,  64  N.  B.  10T4,  1076;  this  court 
said:  "The  more  important  question  in  the 
case  IS  whether  complainants  are  barred  by 
laches.  .  Where  this  defense  appears  upon 
the  face  of  the  bUl,  it  may  be  taken  ad- 
vantage of  by  demurrer,  either  special  or 
general."  The  appellant  became  a  stock- 
holder in  1905,  and  after  the  street  car 
controversy  between  the  city  of  Chicago 
and  the  Chicago  City  Railway  Company  was 
at  its  height,  and  he  having  Injected  him- 
self Into  the  controversy  by  becoming  a 
stockholder  In  the  Chicago  City  Railway 
Company  at  that  time,  If  be  desired  to  pre- 
vent the  consummation  of  the  settlement 
of  that  controversy  by  the  acceptance  of  the 
ordinance  of  Febmaiy  11,  1907,  by  the  rail- 
way company,  he  should  have  acted  at  once 
upon  Its  passage  by  the  city  council,  and 
not  have  waited  nntil  October  21, 1907,  when 
the  city  of  Chicago,  the  Chicago  City  Rail- 
way Company,  and  the  bondholders  of  the 
railway  company  conld  not  be  placed  in  statu 
quo  without  great  loss  to  them. 

Third.  The  bill  sought  relief  on  grounds 
other. than  that  the  ordinance  of  February 
11,  1907,  was  ultra  vires  and  void,  and 
against  parties  m  no  way  connected  with 
the  city  of  Chicago,  and  we  therefore  think 
"li  multifarious     In    Swift   v.   Bckford,   6 
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Palge'8  Oh.  (N.  T.)  22,  the  court  said:  "If  A 
Joliit  claim  against  two  or  more  defendants 
la  Improperly  Joined  In  the  same  bill,  with  a 
separate  claim  against  one  of  those  defend- 
ants only,  in  which  the  other  defendants 
hare  no  Interest,  and  which  is  wholly  nOr 
connected  with  the  claim  against  them,  all 
or  either  of  the  defendants  may  demur  to 
the  whole  liill  for  multifarionsness." 

The  amendment  to  the  bill  and  the  sap- 
plemental  bill  were  not  sworn  to,  and  the 
court  did  not  abuse  its  discretion  in  refus- 
ing to  permit  the  amendment  to  be  made 
or  the  supplemental  bill  to  be  filed. 

Finding  no  reTersible  error  in  this  record, 
the  decree  of  the  superior  court  will  be  af- 
firmed. 

Decree  affirmed. 

(Zn  111.  37E.) 

HEOnnNO  T.  SAMPSELL  et  aL 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.    Re- 
hearing Denied  Dec.  4,  190&) 

X  JT7D0MENT  (I  263*)— Abbbst  —  DsrxCT  m 
Dkclabatior— Failubb  to  State  Causb  or 
Action  Aoairst  Aix  Defendants. 

If  a  declaration  against  several  defendants 
&lla  to  state  a  cause  of  action  against  all  of 
them  a  judgment  against  all  of  them  as  a  unit 
should  be  arrested  on  motion  of  any  defendant 
against  whom  a  cause  of  action  was  not  stated. 
[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  I  471;   Dec.  Dig.  {  26a*] 

2.  Appeai.  and  Bbbok  ({  882*)  —  Review  — 
Failube    to    Remand    upon    Revbbsal  — 

RiOHT  TO    COICPLAIN. 

Where,  on  reversal  of  a  indgment  for  plain- 
tiff and  the  remand  of  the  case,  the  lemandlng 
order  was  vacated  by  the  appellate  court  on 
plaintiff's  motion,  he  could  not,  on  appeal  to  the 
Supreme  Court,  complain  that  the  case  was  not 
remanded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  882.*] 

8.  Appeal  and  Ebbob  (!  1177*)— -Drtermina- 
noN   OF   Cask  — Rbtkbsax.   wiTHont   Rb- 

XANDKENT. 

If  a  declaration  states  no  cause  of  action 
against  one  or  more  of  several  defendants,  a  re- 
Tersal  of  a  judgment  against  all  of  them  as 
a  unit  without  lemanding  the  case  by  the  Ap- 
pellate Court  Is  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1177.*] 

4.  Stseet  Railboads  (8  78*)— Nattjbe  of  Pos- 
session—l4ABiLrrT  or  OWNEB  FOB  RECEIT* 
bb'b  Acts. 
While  the  grant  of  a  street  railway  fran- 
diise  carries  with  it  a  duty  to  use  the  property 
so  as  not  to  do  unnecessary  damage  to  others, 
and  if  the  owner  of  the   franchise  permits  a 
lessee  to  use  the  property  the  owner  as  well  as 
the  leasee  will  be  liable  for  injuries,   the  pos- 
session of  a  receiver  is  not  the  possession  of  the 
owner,  but  Is  antagonistic  to  it,  and  the  owner 
cannot  control  him,  and  is  not  liable  for  Injuries 
inflicted  by  him  or  his  employes. 

[IDd.  Note.— For  other  caaea,  sea  Street  Bail- 
roads,  Dec.  Dig.  {  7&*] 

6.  STKEET  RAII.BOADS  (|  78*)  —  iNJtntT  BT 
COIXISION    WITH    TBAMt-PBBSONS    Liablk— 

ReceivebS— Deolabation^ufficiencjt. 
A  declaration  in  an  action  against  a  lessor 
street  railway  company  and  the  receivers  of  a 


lessee  and  of  a  snUeasee  of  the  company,  fo( 
injuries  caused  by  a  grip  car,  alleged  that  the 
sublessee,  who  was  not  a  party,  by  its  servants 
was  possessed  of  and  operating  the  grip  car  and 
was  guilty  of  the  n««ligence  causing  the  Injury, 
but  there  was  no  allegation  that  either  set  of 
receivers  had  anything  to  do  with  the  possession 
or  operation  of  the  grip  car,  but  it  was  alleged 
that'  the  sublessee  was  in  possession  of  and  op- 
erating the  car  by  its  receivers.  HeU,  that  no 
cause  of  action  was  stated  against  either  set  of 
receivers. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads,  Dec.  Dig.  I  78.*] 

6.  StBEET  RAII.B0A0B  (f  78*)— Dbolabaxion— > 

SUFFICIXNOT   OF  AlUEOATIONB. 

As  the  possession  of  the  receivers  was  not 
the  possession  of  the  lessor  nor  of  the  lessee  or 
sublessee,  it  was  impossible  as  a  matter  of  law 
for  the  lessor  railway,  the  sublessee  who  was 
not  a  party,  and  the  receivers  of  the  lessee  and 
sublessee  to  be  possessed  of  and  operating  the 
railway  at  the  same  time,  and,  on  the  theory 
that  the  injury  was  caused  by  the  receivers'  neg- 
ligence, the  lessee  would  not  be  liable,  and  hence 
the  lessor,  who  was  a  party,  would  not. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  {  7a*] 

7.  Stbesc  Railboaos  (f  78*)— DKOLABAXioir— 

SUFFICIENCT    or  ALLEGATIONS. 

Even  if  the  receivers  of  the  sublessee  had 
been  alleged  negligent,  neither  the  lessee  nor  its 
receiveta  would  be  liable  for  the  negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  8  78.*] 

8.  JUDOMBHT  (8  263*)— Abbbsc— Dkclabatioit 
Irsutficibnt  to  Sustain. 

If  a  declaration  Is  so  defective  that  it  will 
not  sustain  a  judgment,  its  insuffldency  may  be 
taken  advantage  of  on  motion  In  arrest  or  on 
error. 

[Ed.  Note.— For  other  cases,  see  Jodgment« 
Cent.  Dig.  8  471 ;    Dec  Dig.  8  263.*] 

9.  JUDOUKNT  (8  266*)— Abbebt— Basis  or  Mo- 
noN. 

A  motion  in  arrest  of  Judgment  is  baaed  on 
the  record  proper  alone,  and  the  evidence  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8  467 ;  Dec  Dig.  8  266.*] 

10.  Appeal  and  Ebbob  (8  934*)— Review— 
Pbesvuftions— Gbouhdb  fob  Abbebt  or 
Judgment. 

It  will  be  presumed  on  appeal  that  every 
proper  reason  for  arresting  judgment  was  pre- 
sented to  the  court  upon  its  consideration  of 
the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  8  934.*] 

11.  Pleading  (S  406*)— Waiteb  or  Biaar  to 
Question  Sufficiency  of  Declabation. 

In  an  action  against  a  lessor  of  a  street 
railway  franchise  and  the  receivers  of  the  les- 
see and  sublessee,  an  admission  by  defendant's 
counsel  that  the  lessor  bad  a  license  from  the 
city  which  bad  been  transferred  to  the  lessee, 
which  had  leased  to  the  sublessee  its  right  to 
operate  the  road,  and  that  receivers  had  been 
appointed  for  lessee  and  sublessee,  was  only 
an  admission  of  facta  which  might  have  been 
proved,  and  not  of  a  legal  conclusion,  and  was 
not  therefore  a  waiver  of  any  right  to  qnestioa 
the  sufficiency  of  the  declaration  by  motion  in 
arrest  of  judgment. 

[Bid.  Note.— For  other  cases,  see  Pleading, 
Dec.  Dig.  8  406.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  A.  H.  Chetlaln,  Judge. 


•For  other  cases  see  sams  twls  and  sactloa  NUUBKB  In  Dse.  A  Am.  Digs.  1M7  to  date,  4  Reporter  ladexss 
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Personal  Injury  action  by  Jacob  Henning 
against  Marshall  E.  Sampsell  and  others. 
The  Appellate  Court  reversed  a  Judgment  for 
plaintiff  and  remanded  the  case,  but,  on  mo- 
tion of  plaintiff,  vacated  the  remanding  order 
and  allowed  bim  to  appeal  to  the  Supreme 
Court    Affirmed. 

Bowles  &  Bowles,  for  appellant  John  A. 
Roae  and  Frank  L.  Krlete  (W.  W.  Gurley. 
of  counsel),  for  appellees. 

CARTWRIGHT,  C.  J.  Jacob  Henning,  the 
appellant,  recovered  a  Judgment  on  the  ver- 
dict of  a  Jury  in  the  superior  court  of  Cook 
county  against  the  Chicago  West  Division 
Railway  Company,  John  G.  Fetser,  Marshall 
E.  Sampeell,  and  James  Eckels,  receivers  of 
tlie  Chicago  Union  Traction  Company,  and 
John  C.  Fetzer,  Henry  A.  Blair,  and  Marshall 
K  Sampsell,  recelvets  of  the  West  Chicago 
Street  Hallway  Company,  appellees,  for  the 
sum  of  15,000,  which  this  Judgment  directed 
to  be  paid  In  due  course  of  administration. 
From  that  Judgment  an  appeal  was  taken  by 
the  appellees  to  the  Appellate  Court  for  the 
E'lrst  District,  and  that  court  concluded  that 
the  declaration  did  not  state  a  cause  of  ac- 
tion and  therefore  did  not  warrant  the  Judg- 
ment and  that  the  trial  court  erred  in  over- 
ruling a  motion  In  arrest  of  Judgment  and 
entering  Judgment  on  the  verdict.  The  court 
reversed  the  Judgment,  and  remanded  the 
cause  tp  the  superior  court  of  Gook  county. 
The  appellant  Jacob  Henning,  moved  the  Ap- 
pellate Court  to  strike  out  the  remanding 
order  and  to  grant  him  an  appeal  to  this 
court  His  motion  was  allowed,  and,  the  re- 
manding order  being  vacated,  an  appeal  to 
this  court  was  allowed  and  perfected. 

The  simimons  was  issued  in  an  action  of 
trespass  on  the  case  against  the  above-named 
parties,  the  Chicago  West  Division  Railway 
Company,  John  C.  Fetzer,  Marshall  E.  Samp- 
sell, and  James  H.  Eckels,  receivers  of  the 
Chicago  Union  Traction  Company,  and  John 
C.  Fetzer,  Henry  A.  Blair,  and  Marshall  E. 
Sampsell,  receivers  of  the  West  Chicago 
Street  Railway  Company,  and  they  were  all 
served.  The  original  declaration  contained 
two  counts,  and  a  third  or  additional  count 
was  afterward  added.  Separate  pleas  of  the 
general  issue  were  filed  by  the  several  de- 
fendants, the  Chicago  West  Division  Railway 
Company,  the  receivers  of  the  Chicago  Union 
Traction  Company,  and  the  receivers  of  the 
West  Chicago  Street  Railway  Company.  On 
the  trial,  at  the  close  of  the  evidence,  each 
defendant  moved  the  court  to  direct  a  verdict 
of  not  guilty  as  to  such  defendant  and  ten- 
dered an  instruction  for  that  purpose,  but 
the  motions  were  denied  and  the  instructions 
refused.  After  verdict  each  of  the  defend- 
ants made  a  motion  for  a  new  trial,  and  the 
motions  were  denied,  whereupon  they  each 
moved  the  court  to  arrest  Judgment  on  the 
verdict  The  court  denied  the  motions,  and 
the  defendants  severally  excepted. 


The  first  count  of  the  declaration  alleged 
that  defendants  were  possessed  of  a  street 
railroad  system  in  Chicago,  and  were  street 
railroad  corporations;  that  the  Chicago  Un- 
ion Traction  Company,  by  its  receivers,  was 
possessed  of  and  operating  a  street  railroad 
on  West  Madison  street  under  a  lease  from 
the  West  Chicago  Street  Railway  Company, 
which  came  into  possession  by  virtue  of  a 
lease  from  the  Chicago  West  Division  Rail- 
way Company;  -that  said  defendants  were 
possessed  of  a  grip  car,  with  trailers  attached 
thereto,  running  on  said  street  which  were 
under  the  care  and  management  of  divers 
then  servants  of  the  defendant  the  Chicago 
Union  Traction  Company,  and  while  the 
plaintiff  with  all  due  care  and  diligence  was 
driving  a  horse  hitched  to  a  cart  or  wagon 
in  which  he  was  riding  on  and  along  said 
street  and  while  crossing  the  track  of  the 
defendants'  car  line,  the  defendant  the  Chir 
cago  Union  Traction  Company,  by  its  serv- 
ants, 80  carelessly  and  improperly  managed 
and  drove  its  said  grip  car  and  train  of  cars 
that,  by  and  through  the  negligence  and  im- 
proi)er  conduct  of  the  defendant  the  Chicago 
Union  Traction  Company,  by  its  servants  in 
that  behalf,  the  said  grip  car  and  train  of 
cars  ran  and  struck  upon  and  against  the 
wagcm,  throwing  the  plaintiff  out  and  causing 
injuries  for  which  the  suit  was  brought 

The  second  count  alleged  that  defendants 
were  street  railroad  corporations,  and  as  such 
the  Chicago  Union  Traction  Company  was 
possessed  of,  operating,  and  using  the  street 
railroad  under  a  lease  from  the  West  Chicago 
Street  Railway  Company,  which  came  into 
possession  of  the  street  railway  under  a  lease 
from  the  Chicago  West  Division  Railway 
Company;  that  the  defendants  were  possess- 
ed of  a  grip  car,  with  trailers  attached,  run- 
ning on  and  along  West  Madison  street, 
which  grip  car  and  trailers  were  then  and 
there  under  the  care  and  management  of 
divers  then  servants  of  the  defendant  the 
Chicago  Union  Traction  Company,  and,  while 
the  plaintiff  with  due  care  was  driving  on  the 
street  and  in  the  act  of  turning  north  and 
crossing  the  east-bound  track,  the  defendant 
the  Chicago  Union  Traction  Company,  by  its 
servants,  so  carelessly  and  Improperly  man- 
aged and  drove  its  said  grip  car  and  train  of 
cars  to  and  upon  the  plaintiff  without  ringing 
any  gong  or  sounding  any  warning  of  the  ap- 
proach of  said  cable  car,  that  by  and  through 
the  negligence  and  improper  conduct  of  the 
defendant  the  Chicago  Union  Traction  Com- 
pany, by  its  servants  in  that  behalf,  the  said 
grip  car  or  train  of  cars  struck  the  wagon, 
throwing  plaintiff  out  and  injuring  him. 

The  third  or  additional  count  alleged  that 
the  defendants  were  possessed  of  a  railway 
system  in  the  city  of  Chicago;  that  they  were 
street  railroad  corporations,  and  as  such  the 
Chicago  Union  Traction  Company,  by  its  re- 
ceivers, was  possessed  of,  using,  and  oper- 
ating a-  street  railroad  on  West  Madison 
street  by  virtue  of  a  lease  from  the  West 
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ChlcaiCO  Street  BaUway  Company,  «;b(ch 
came  Into  possession  of  the  tracks  by  virtue 
of  a  lease  from  the  Chicago  West  DItIsIoh 
Railway  Company;  that  defendants  were 
possessed  of  a  certain  cable  or  grip  car,  with 
trailers  attached  thereto,  running  on  West 
Madison  street,  which  said  grip  car  and  trail- 
ers were  then  and  there  under  the  care  and 
management  of  divers  then  servants  of  the 
defendant  the  Chicago  Union  Traction  Com' 
pany,  who  were  then  and  there  driving  the 
same  upon  and  along  the  tracks  of  defendants 
on  West  Madison  street,  and,  while  the  plain- 
tiff was  driving  along  the  street  and  in  the 
act  of  crossing  defendants'  car  line,  the  de- 
fendant the  Chicago  Union  Traction  Com>- 
pany,  by  its  servants,  then  and  there  so  care- 
lessly and  improperly  drove  and  managed  its 
grip  car  and  train  of  can  that,  by  and 
through  the  negligence  and  improper  cmiduct 
of  the  defendant  the  Chicago  Unlca  Traction 
Company,  by  its  servants  in  that  behalf, 
said  grip  car  or  train  of  cars  struck  the 
wagon  of  plaintiff,  throwing  him  out  and 
causing  Injuries. 

If  the  declaration  did  not  state  a  cause 
of  action  against  all  of  the  defendants,  the 
trial  court  erred  In  not  sustaining  the  mo- 
tion In  arrest  of  judgment  made  by  any  de- 
fendant against  whom  a  cause  of  action 
was  not  stated,  and  the  Appellate  Court  did 
not  err  in  reversing  the  Judgment,  which  was 
a  unit  West  Chicago  Street  Railroad  Co.  v. 
Morrison,  160  111.  288,  43  N.  E.  393;  South 
Side  Elevated  Railroad  Co.  v.  Nesvlg,  214 
III.  463,  73  N.  B.  749.  Inasmuch  as  the  re- 
mandbig  order  was  struck  out  on  the  mo- 
tion of  the  plaintiff  in  the  suit,  no  complaint 
Is  or  can  be  made  that  the  cause  was  not 
remanded  for  any  further  proceedings.  If 
the  declaration  did  not  state  a  cause  of  ac- 
tion against  any  of  the  defendants,  the  final 
Judgment  of  the  Appellate  Court  was  right, 
regardless  of  the  motion  by  which  the  re- 
manding order  wan  vacated.  It  will  be  at 
once  noticed  that  the  declaration  made  no 
charge,  in  any  count,  of  negligence  on  the 
part  of  either  set  of  receivers.  There  was 
no  allegation  that  the  receivers  of  the  West 
Chicago  Street  Railway  Company  ever  did 
anything  or  had  any  possession  or  control  of 
the  car  or  train  or  bad  anything  to  do  with 
the  accident.  There  was  a  general  averment 
in  each  count  that  the  defendants  were  street 
railroad  corporations,  which  was  a  legal  ab- 
surdity as  applied  to  the  receivers,  who 
were  natural  persons.  If  It  were  possible  to 
construe  the  averment  as  applying  to  the 
railway  company  which  was  a  defeni'ant, 
and  the  companies  for  which  the  other  de- 
fendants were  receivers,  and  as  alleging  that 
such  corporations  were  possessed  of  the  rail- 
way system,  then  it  would  follow,  as  a  mat- 
ter of  law,  that  the  receivers  would  not  be 
liable  for  the  acts  of  such  corporations. 
Tbat  construction  is  not  possible,  however, 
since  but  one  corporation  was  a  defendant 


There  were  charges  In  ^he  first  and  third 
counts  that  the  defendant  the  Chicago  Union 
Traction  Company,  which  was  not  a  de- 
fendant, was  possessed,  by  its  receivers,  of 
the  street  railroad  and  operating  the  same; 
and  that  also  was  legally  impossible,  since 
a  corporation,  after  the  appointment  of  re- 
ceivers, has  no  possession  or  control  over  its 
proper^  and  no  voice  in  the  selection  of  the 
servants  or  power  to  direct  their  acts.  After 
the  avennents  that  the  defendants  were  rail- 
road corporations  and  possessed  of  the  street 
railway  system,  there  were  avennents  of 
the  leases  from  one  corporation  to  another, 
and  finally  that  the  sublessee,  the  Chicago 
Union  Traction  Company,  by  Itis  servants, 
was  possessed  of  and  operating  the  grip  car 
and  train  in  question,  and  tbat  It  was  guilty 
of  dU  the  negligence  charged.  There  was  no 
allegation  tbat  either  of  the  sets  of  receivers 
had  possession  of  or  operated  the  grip  car 
and  trailers  In  question,  or  had  anything  to  do 
with  them.  The  Chicago  West  Division  Rail- 
way Company,  the  original  owner  and  lessor, 
was  a  defendant  and  it  might  be  liable  for  the 
negligence  of  its  lessee  or  sublessee,  but  it 
would  not  be  liable  for  tbe  negligence  of  the 
receivers  or  eltber  of  them.  The  grant  of  a 
franchise  by  the  state  to  build,  own,  or  oper- 
ate a  street  railway  carries  with  it  a  duty 
to  use  the  property  and  manage  and  control 
it  so  as  not  to  do  any  unnecessary  damage  to 
the  persons  or  property  of  others,  and,  U  the 
owner  of  the  franchise  authorizes  or  permits 
a  lessee  to  use  its  tracks,  tbe  company. own- 
ing the  railway,  and  to  which  the  franchise 
was  granted,  will  be  liable.  Pennsylvania 
Go.  T.  EUett  182  UL  664,  24  N.  B.  B69.  The 
Injured  party  may  look  for  Indemnity  to 
tbe  corporation  to  which  tbe  franchise  was 
granted  as  well  as  the  company  which  has 
been  permitted  to  use  the  tracks,  and  the 
servants  of  the  lattet  will  be  regarded  as 
servants  of  the  owner.  But  the  possession  of 
a  receiver  is  not  the  possession  of  the  cor- 
poration owning  tbe  franchise  and  trades, 
but  Is  antagonistic  to  it  The  owner  cannot 
control  the  receiver  or  his  employes  and  is 
not  liable  for  injuries  inflicted  by  him  or 
them.  High  on  Receivers,  |  396;  McNolta 
V.  Lockridge,  137  III.  270,  27  N.  B.  452,  31 
Am.  St  Rep.  362.  It  was  therefore  im- 
possible, as  a  matter  of  law,  that  the  Chica- 
go West  Division  Railway  Company  and  the 
receivers  of  tbe  two  corporations  who  were 
defendants,  and  the  Chicago  Union  Traction 
Company,  which  was  not  defendant  were 
possessed  of  and  operating  tbe  road  at  tbe 
same  time.  If,  as  cont«tded  by  counsel,  the 
declaration  was  Intended  to*  charge  the  re- 
ceivers with  negligence,  the  lessee,  the  Chica- 
go Union  Traction  Company,  would  not  be 
liable  for  such  n^Iigence,  and.  If  the  lessee 
was  not  liable,  tbe  lessor,  which  was  a  party 
to  the  suit  was  not.  Even  If  the  receivers 
of  the  Chicago  Union  Traction  Company  bad 
been  alleged  to  be  guilty  of  negligence,  neitb- 
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er  the  West  Oilcago  Street  Hallway  Com- 
pan;  nor  Its  receivers  could  be  beld  liable  <m 
account  of  Bucb  negligence.  In  no  possible 
Tlerr  of  the  declaration  was  there  any  cause 
of  action  stated  against  either  set  of  receiy- 
ers,  and  upon  the  theory  by  which  the  ac^ 
tioD  of  the  trial  court  is  sought  to  be  sus- 
tained no  cause  of  action  was  stated  against 
the  railway  company  whtcfh  Was  a  defend- 
ant With  all  the  intendments  In  Its  favor 
after  verdict,  there  Is  no  consistent  theory 
upon  which  It  ctates  a  JIaUnty  of  any  de- 
fendant 

If  a  declaratloo  Is  ao  defective  that  it 
will  not  sustain  a  Judgment  its  insufficiency 
may  be  taken  advantage  of  on  a  motion  ia 
arrest  of  Judgment  or  on  error.  Wilson  t. 
Hyrick,  26  IlL  84;  Scfaofleld  v.  Settley,  81 
lU.  515;  KIpp  ▼.  lilchtensteln,  79  III.  868; 
Jollet  Steel  Co.  v.  Shields,  184  111.  209,  26  N. 
E.  568;  Chicago  *  Alton  Ilallroad  Co.  ▼. 
Clausen,  173  111.  100,  50  N.  EL  680.  A  mo- 
tion In  arrest  of  judgment  is  based  on  the 
record  proper,  and  is  considering  such  a 
motion  the  court  does  not  look  into  the 
evidence.  Danley  v.  Hibbard,  222  IlL  88,  78 
N.  BL  88.  In  tUs  case  motions  in  arrest  of 
Judgment  were  made  and  overruled,  and 
the  rulings  were  excepted  ta  The  motions 
were  made  verbally,  and  the  reasons  were 
not  spedfled.  It  Is  contended  that  the  mo- 
tions were  Inanfllclent  to  preserve  the  ques- 
tion of  the  sufficiency  of  the .  declaration, 
because  the  record  does  not  show  that  the 
particular  reasons  were  pointed  out  There 
was  no  requirement  by  the  court  that  the 
motions  should  be  put  In  writing  or  specific 
grounds  stated,  and  it  will  be  pr«umed  that 
every  proper  reason  for  arresting  Judgment 
was  presented  to  the  court 

It  is  further  contended  that  the  defendants 
waived  the  questions  raised  on  the  record 
In  this  way:  At  the  dose,  of  the  plalntltTs 
evidence  the  attorney  for  the  defendants  ad- 
mitted that. the  Chicago  West  Division  Rail- 
way Company  had  a  license  from  the  city  of 
Chicago ;  that  it  was  transferred  to  the  West 
Chicago  Street  Railroad  Company,  which 
leased  to  the  Chicago  Union  Traction  Com- 
pany its  rlgbta  to  operate  the  .road  from  June 
1,  1809;  and  that  receivers  were  appointed 
by  the  United  States  District  C^urt  for  the 
Chicago  Union  Traction  Company  and  the 
West  Chicago  Street  Railway  Compajiy. 
That  admission  had  no  more  effect  than  if 
the  facts  admitted  had  been  proved,  and 
could  not  operate  as  a  waiver  of  any  right 
to  question  the  sufficiency  of  the  declara- 
tion by  motion  in  arrest  of  judgment  There 
was  no  admtaslcat  of  any  legal  conclusion 
as  there  was  in  Bckels  v.  Muttschall,  230 
III.  462,  82  N.  B.  872.  There  was  only  an 
admission  of  matters  of  fact  which  might 
have  been  proved. 

The  trial  court  erred  In  ruling  on  the  mo- 
tions In  arrest  of  Judgment  and  the  Appel- 


late Court  did  not  err  In  Bo^  holding  and  r»^ 
versing  the  Judgment    The  Judgment  of  tin 
Appellate  Court  Is  affirmed. 
Judgment  affirmed. 

f236  III.  807.) 

ATTON  v.  SOUTH  CHICAGO  CITT  B.  Oa 

(Supreme  Court  of  Illinois.    Oct  28,  1808. 

Rehearing  Denied  Dec.  2,  1908.) 

1.  Statutes  (f  225%*)— HK-BNAOTUEinv- Pas- 

SUKPTIOnS. 

Generally  substantia)  re-enactments  are  pre- 
sumed to  have  been  made  in  view  pf  judicia). 
constructions  given  the  former  law,  in  the  ab 
sence  of  language  la  the  new  act  indicating  a 
different  intent,  when  constraed  In  the  light  oC 
the  context. 

[Ed.  Note.— For  other  eases,  see  Statutes. 
Cent  Dig.  i  806;   Dee.  Dig.  |  226%.*] 

2.  CoiTKrs  (f  219*)— Bight  to  Apfbaz<— !■• 

TBRMBDIATB  COURTS. 

Under  New  Practice  Act  (Laws  1907,  if. 
468)  {  l2l,  authorizlDg  appeals  from  the  Ap- 
pellate Court  to  the  Supreme  Court,  where  the 
amount  in  oontroveisy  exceeds"  $1,000,  an  ap- 
I>eal  from  a  Judgment  for  $1,000  lies  only  upon 
a  certificate  of  importance,  as  authorised  by 
section  119  (page  467). 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  »  219.*) 

8.    COUBTS     (f     219*)  —  RXPKAL  —  liEOISLAirVI 

Intent. 

New  Practice  Act  (Laws  1807,  p.  461)  I 
91,  allowing  appeals,  etc.,  to  the  Appellate  o* 
Supreme  Court,  etc.,  "subject  to  the  limitations 
of  this  act,"  shows  a  legislative  intent  that  the 
act  should  supersede  all  other  legislation  re' 
specting  apjieals. 

[Ed.  Note.— For  other  cases,  see  Courts, .  Dec. 
Dig.  S  219.*] 

4.  Coubts  (S  219*)— APFEixan  JoaisDionoir 

— Statutb  Affbaulblb. 

New  Practice  Act  1 121  (Laws  1907.  p.  468), 
anthcrising  appeals  from  the  Appellate  Ciourt 
to  the  Supreme  Court  where  the  amount  in  con- 
troversy exceeds  $1,000,  controls  where  the 
right  to  appeal  from  the  Appellate  Court  de- 
pends on  the  amount  of  the  judgment  appealed 
irom.  ' 

[Ed.  Note.— Fee  other  cases,  see  CJourts,  Dee. 
Dig.  I  219.*] 

Appeal  from  Branch  Appellate  Court  First 
District  on  Error  to  Municipal  Court  of  OM- 
cago ;  William  N.  GemmiU,  Judge. 

Action  by  William  H.  Atton  against  tin 
South  Chicago  City  Railroad  Company. 
From  a  judgment  of  the  Appellate  Court  tat 
the  First  District  affirming  a  Judgment  foi 
plaintiff,  defendant  appeals,  and  plaintiff 
moves  to  dismiss  the  appeal.  Appeal  dis- 
missed. 

Morrison  &  Brown,  for  appellant  James 
L.  Bynum  and  Charles  0.  Spencer,  for  appel- 
lee. 


VICKERS,  J.  William  H.  ^tton  brought 
an  action  of  case  against  the  South  Chicago 
Street  Railway  Company,  In  the  municipal 
court  of  Chicago,  to  recover  damages  for  per- 
sonal injuries,  alleged  to  have  been  sustain- 
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^  by  him  as  a  result  of  appellant's  negli- 
gence. A  Judgment  was  rendered  In  the  mu- 
nicipal court  in  favor  of  the  plaintiff  below 
for  $1,000,  and  that  judgment  has  been  af- 
firmed by  the  Appellate  Court  for  the  First 
District,  and  the  defendant  below  has  prose- 
cuted a  further  appeal  to  this  court.  Appel- 
lee has  entered  his  motion  to  dismiss  the  ap- 
peal in  this  court  on  tlie  ground  that  the 
amount  In  controversy  does  not  exceed  $1,- 
000,  exclusive  of  costs.  This  motion  has  been 
taken  with  the  case. 

Section  8  of  the  Appellate  Court  act 
(Hurd's  Rev.  St.  1905,  c.  37,  i  25)  and  section 
90  of  the  old  practice  act  (Hurd's  Rev.  St 
liB05,  c  110,  §  91),  being  construed. together, 
it  has  heretofore  been  the  accepted  construc- 
tion of  the  two  acts  that  appeals  would  lie 
from  the  Appellate  Court  to  this  court  where 
the  amoimt  of  the  judgment,  exclusive  of 
costs,  was  just  $1,000.  Section  121  of  the 
new  practice  act  (Laws  1907,  p.  468)  is  Iden- 
tical in  language  with  section  90  oil.  the  old 
practice  act.  It  Is  contended  that  section  121 
must  receive  the  same  construction  given  to 
section  90  of  the  old  practice  act  The  gen- 
eral rule,  no  doubt,  is  that  where  the  Legis- 
lature enacts  a  provision  of  the  law  In  al- 
most the  same  words  as  a  previous  law  which 
has  been  judicially  construed,  it  will  be  pre- 
sumed that  such  provision  was  re-enacted  in 
view  of  such  fotiner  construction.  Kirby  v. 
RunalB,  140  111.  289,  29  N.  E.  697 ;  Kelley  v. 
Northern  Trust  Co.,  190  lU.  401,  60  N.  E. 
585;  McGann  r.  People,  194  111.  526,  62  N.  E. 
941 ;  Endiich  on  Interpretation  of  Statutes,  p. 
615.  The  rule  established  by  these  cases  has 
no  application  where  the  language  of  the  new 
act,  when  construed  in  the  light  of  the  con- 
text, indicates  a  different  legislative  Inten- 
tion. In  Sutherland  on  Statutory  Construc- 
tion, i  395,  It  Is  said:  "And  If  the  Legislature 
uses  words  which  have  received  a  Judicial  In- 
terpretation, they  are  presumed  to  be  used  in 
that  sense,  unless  the  contrary  Intent  can  be 
gathered  from  the  statute."  Afealn,  in  sec- 
tion 403,  the  same  antlior  says:  "Where  a 
statute  is  amended,  and  re-enacted  as  amend- 
ed, the  words  and  provisions  're-enacted  with- 
out change'  do  not  necessarily  have  the  same 
meaning  which  was' before  placed  upon  them 
by  the  courta  The  amendments  made  may 
require  a  modification  of  such  construction." 
In  our  opinion  the  construction  heretofore 
placed  on  section  00  of  the  old  practice  act 
cannot  I>e  applied  to  section  121  of  the  new 
practice  act,  for  the  reason  that  language 
found  in  the  new  practice  act  Indicates  a 
contrary  intention.  It  cannot  be  denied  that 
section  121  of  the  new  practice  act  Is  plain 
and  unambiguous.  It  clearly  provides  for  ap- 
peals from  the  Appellate  Court  to  the  Su- 
preme Court  where  the  sum  or  value  In  con- 
troversy "exceeds  $1,000.".  Of  course  it  can- 
not be  contended  that  $1,000  Is  a  sum  ex- 
ceeding $1,000.  By  reference  to  section  119 
of  the  new  practice  act  it  will  be  found  that 
there  is  a  provision  there  made  for  cases  be- 


ing appealed  from  the  Appellate  to  the  Su- 
preme Court  by  a  certificate  of  importance. 
The  class  of  cases  in  which  a  certificate  of 
importance  is  necessary  are  cases  in  which 
an  appeal  is  "not  allowed  by  this  act"  Ap- 
peals are  only  allowed,  by  section  121,  to 
this  court  where  the  amount  in  controversy 
exceeds  $1,000.  If  appeals  are  only  allowed 
by  the  new  practice  act  In  cases  where  the 
amount  in  controversy  exceeds  $1,000,  and  if 
a  certificate  of  Importance  must  be  obtained 
in  all  cases  except  in  appeals  provided  for 
by  this  act,  it  follows  that  a  case  where  the 
Judgment  is  an  even  $1,000  Is  one  wherein  an 
appeal  is  not  provided  for  by  the  new  prac- 
tice act  hence  it  can  only  come  to  this  court 
upon  a  certificate  of  importance.  In  accord- 
ance with  section  119  of  the  new  practice  act. 

We  are  also  of  the  opinion  that  the  view 
herein  expressed  is  further  strengthened  by 
section  91  of  the  new  practice  act,  which 
provides  as  follows:  "Appeals  shall  lie  to, 
and  writs  of  error  from,  the  Appellate  and 
Supreme  Courts,  as  may  be  allowed  by  law, 
to  review  the  final  judgmente,  orders  or  de- 
crees of  any  of  the  circuit  courts,  the  superi- 
or court  of  Cook  county,  tlie  county  courts 
or  the  dty  courts  and  ottier  courts  from 
whldi  appeals  and  to  which  writs  of.  error 
may  be  allowed  by  law,  in  any  suit  or  pro- 
ceedings at  law  or  in  chancery.  Appeals  or 
writs  of  error  tn  this  section  allowed  shall 
be  subject  to  the  limitations  of  this  act  pro- 
vided and  to  the  conditions  Imposed  by  law." 
This  section  is  an  express  legislative  declara- 
tion that  all  appeals  or  writs  of  error  there- 
in allowed  shall  be  subject  to  "the  llmltar 
tlons  of  this  act";  that  Is,  subject  to  the  llm^ 
itations  of  the  new  practice  act  While  the 
Appellate  Court  Is  not  mentioned  In  the  enu- 
meration of  the  courts  from  which  appeals 
may  be  prosecuted,  yet  It  is  clearly  embrac- 
ed within  the  language  "other  courts  froth 
which  appeals  and  to  which  wrltis  of  error 
may  be  allowed  by  law."  Section  90  of  the 
old  practice  act,  standing  alone,  never  could 
have  been  construed  as  authorizing  an  ap- 
peal from  the  Appellate  Court  to  this  court  in 
a  case  where  the  judgment  was  an  even  thou- 
sand dollars.  It  was  only  by  construing  that 
section  in  connection  with  section  8  of  the 
Appellate  Court  act  that  such  result  was 
reached.  We  are  of  the  opinion  that  aa  to 
that  class  of  c&ses  in  which  the  right  to  an 
appeal  from  the  Appellate  Court  to  this  court 
depends  on  the  amount  of  the  Judgment  ap- 
pealed from,  section  121  of  the  new  practice 
act  must  control.  Under  that  section,  as  w'e 
have  seen,  the  Judgment  must  exceed  $l,00p 
to  justify  an  appeal  or  wrtt  of  error  without 
a  certificate  of  Importance.  Appeals  and 
writs  of  error  in  other  cases  provided  for  In 
section  8  of  the  Appellate  Court  act  are  un- 
affected by  the  new  practice  act 

This  court  has  no  jurisdiction  of  this  ap- 
peal. The  motion  to  dismiss  will  therefore 
be  sustained. 

Appeal  dismissed. 
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(236  111.  841) 

DONNAN  T.  DONNAN  et  aL 

(Supreme  Court  of  Illinois.    Oct.  26,  1908. 
Reliearing  Denied  Dec.  2,  1908.) 

1.  WlXNESSES  (I  107*)— COMPBTENCT  —  TESTI- 
XONT  AOAINSCr  Irtebest. 

In  a  will  contest  by  testator's  son,  testi- 
mony b^  testator's  widow,  wlio  was  a  defend- 
ant devisee,  as  to  the  mental  and  physical  con- 
dition of  testator  when  he  executed  the  will, 
and  as  to  conversations  between  him  and  an- 
other son  wherein  the  latter  requested  testator 
not  to  give  anything  to  complainant,  was  ad- 
verse to  her  interest,  within  sections  1  and  2  of 
the  statute  on  evidence  and  deposition  (Hurd's 
Rev.  St.  1905,  c.  51),  relating  to  the  incompe- 
tency of  witnesses  because  of  Interest  in  ,the 
proceedings. 

[Ed.   Note.— For  other  cases,  see   Witnesses, 
Cent.  Dig.  «  265;    Dec  Dig.  J  107.*] 

2.  WiTNKBSES  «  52*)  —  Competency  —  Hus- 
band AND  WIFE  —  At  Common  Law  — 
Foundation  of  Doctrine. 

The  incompetency  of  the  wife  at  common 
law  to  testify  to  communications  with  her  bus- 
band,  or  between  him  and  third  persons,  wheth- 
er the  evidence  was  offered  during  or  after  cov- 
eitnie^  was  based  npon  grounds  of  public  pol- 
icy. 

[Ed.   Note. — ^For  other  cases,   see  Witnesses, 
Cent.  Dig,  S  124;    Dec.  Dig.  S  52.*] 

8.  WiTNESSEB  (§  140*)  —  Competency  —  Hus- 
band AND  Wife  — Con  vebsations  with 
Thibd  Pebsons. 

Laws  1867,  p.  183,  {  1,  of  the  statute  on 
evidence  and  depositions  (Hard's  Rev.  St.  1905, 
c.  51),  lemoved  the  common-law.  incompetency 
of  witnesses  resulting  from  intere8t,and  sec- 
tion 5  (page  184)  re-enacted  in  1872  (Laws 
1872,  p.  407),  provided  that  section  1  did  not 
render  the  husband  or  wife  competent  to  testi- 
fy, during  coverture  or  thereafter  for  or  against 
the  other  as  to  any  conversation  during  the 
marriagej^  except  in  certain  cases.  In  1874 
(Laws  1874,  p.  98),  the  proviso  was  added  that 
the  section  should  not  be  construed  to  permit 
a  husband  or  wife  to  testify  to  conversations 
of  the  other,  whether  between  themselves  or 
with  third  persons,  except  in  suits  between 
themselves.  Held  that,  the  statute  being  a  re- 
enactment  of  the  common  law,  a  wife  can- 
not, either  during  or  after  the  coverture,  tes- 
tify to  conversations  between  herself  and  hus- 
band, or  between  him  and  third  persons,  or 
to  admissions  made  by  hira  to  her,  and  hence  in 
a  will  contest  by  heirs  testator's  widow  could 
not  testify  as  to  conversations  between  him  and 
a  devisee  as  to  undue  influence  exercised  by 
■nch  devisee. 

[Eid.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  |  608;    Dec.  Dig.  i  .140.*] 

4.  Witnesses  (j  140*)— Competency  —  Hub- 
band  and  Wife  —  Convebbationb  with 
Teibd  Pebsonb. 

Testimony  of  testator's  widow  that  tes- 
tator was  not  capable  of  transacting  ordinary 
affain,  being  based  largely  on  conversations 
between  them,  or  between  testator  and  others, 
was  inadmissihle. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §008;    Dec.  Dig.  }  140.*] 

5.  Wtllb  (i  53*)— Testamentaby  Capacity— 
Sanity-Evidence— Unjust  Disposition. 

Inequality  in  the  distribution  of  property 
by  will  may  be  considered  in  connection  with 
other  circumstances  in  determining  testator's 
sanity. 

[Ed.  No;e.— For  other  tases,  see  Wills,  Cent. 
Dig.  I  129;    Dec.  Dig.  i  53.*] 


6.  Wiixs  (J  164*)— VAtiDiTY— TJiiDct  Influ- 
ence—Evidence—Unjust Disposition. 

Inequality  in  the  distribution  of  property 
by  will  may  be  considered,  in  connection  with 
the  other  circumstances,  in  determining  wheth- 
er there  was  undue  influence. 

[Ed.  Note.— Fo^  other  cases,  see  Wills,  Cent. 
Dig.  S  405;    Dec.  Dig.  §  164.*] 

7.  WttM  (S  166*)— 'Validity— Undue  Influ- 
ence—Sufficiency  OF  EyiDENOB— UNJUSIT 
Disposition. 

Inequality  in  the  distribution  of  property 
by  will,  though  it  may  be  considered  in  connec- 
tion with  other  circumstances  in  determining 
wliether  there  was  undue  influence,  is  not  suf- 
ficient by  itself  to  prove  undue  influence. 

[BM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  429;   Dec.  Dig.  §  166.*]. 

8.  Wills  (§  55*)— Testamentaby  Capacity- 
Sufficiency  of  Evidence — ^Unjust  Dispo- 
sition. 

Inequality  in  the  distribution  of  property 
by  will,  though  it  may  be  considered  with  the 
other  circumstances  in  determining  testator's 
sanity,  is  not  sufficient  by  itself  to  prove  men- 
tal incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  153 ;   Dec.  Dig.  »  55.*] 

9.  Wills  (i  1*)- Testamentaby  Poweb. 

The  owner  of  property  may  dispose  of  it  by 
will  in  any  way  he  wishes,  and  the  justice  or 
propriety  of  his  disposition  cannot  be  considered 

by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1;   Dec.  Dig.  {  1.*] 

10.  Wills  (§  330*)— Testamentaby  Capacity 
—Evidence— Inequality  in  Disposition— 
instbuction. 

In  a  suit  to  set'  aside  a  will  because  of  in- 
sanity and  undue  influence,  an  instruction  that 
inequality  and  unreasonableness  in  the  dis- 
position of  the  property,  though  not  in  itself 
conclusive  of  mental  incapacity  or  undue  in- 
fluence, may  be  considered  as  tending  to  show 
such  facts,  in  connection  with  the  other  circum- 
stances proved,  and  that  the  jury  might  consid- 
er the  evidence,  if  any^  in  the  will  itself,  of  un- 
due influence,  etc.,  taking  into  consideration  tes- 
tator's property,  his  relatives,  and  their  claims 
lupon  his  bounty,  in  determining  the  questions 
of  insanity  and  undue  influence,  was  erroneous 
and  misleading  as  unduly  emphasizing  the  ef- 
fect of  inequality  and  unreasonableness  of  the 
disposition,  and  as  tending  to  permit  the  jury 
to  consider  those  facts  alone  as  evidence  of 
incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  781;   Dec.  Dig.  {  330.*] 

11.  Wills  (I  82*)— Annulment— Geouhdb. 
A  child  has  no  legal  or  natural  right  to 

his  father's  estate,  and,  in  the  absence  of  testa- 
mentary incapacity  or  undue  influence,  a  par- 
ent may  give  bis  property  to  any  person  he 
chooses,  and  that  a  child  received  less  prop- 
erty under  a  will  than  the  other  children,  be- 
cause of  the  unreasonable  dislike  or  prejudice  of 
his  parent,  is  no  ground  for  setting  aside  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §  203;  Dec.  Dig.  S  82.*] 

Appeal  from  Circuit  <3ourt,  Logan  County; 
T.  M.  Harris,  Judge. 

Action  by  William  S.  Donnan  against 
C!barles  L.  Donnan  and  others.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed and  remanded. 
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Bobert  Htnnphrey  (W.  B.  Baldwin,  gnard- 
tan  ad  litem),  for  appellants.  F.  L.  Tomlin- 
son  and  Beach,  Hodnett  &  Trapp,  for  appel- 
lee. 

PEB  CUBIAM.  This  bill  was  filed  by  ap- 
pellee to  contest  the  will  of  hla  fatber,  Alex- 
ander Donnan.  The  will  was  executed  May 
5,  1904,  and  tbe  teatator  died  February  20, 
1906.  He  was  between  70  and  80  years  of 
age  at  the  time  be  executed  the  will.  He 
left  surrlvlng  him  a  widow,  Sarah  A.  Don- 
nan,  and  appellee,  William  8.  Donnan,  and 
appellants,  Charles  L.  and  Edward  Donnan, 
as  his  only  children  and  heirs  at  law.  Ibe 
testator  was  the  owner  of  360  acres  of  land 
In  Logan  county.  111.,  worth,  according  to  the 
proof,  from  $50,000  to  $60,000.  It  was  sub- 
ject to  a  mortgage  of  $10,000.  By  his  will  he 
gave  to  his  widow  120  acres  of  land  during 
her  life,  with  remainder  In  fee  to  his  sons 
Charles  and  Edward.  Another  40  acres  was 
directed  to  be  sold  and  the  proceeds  applied 
to  the  payment  of  the  testator's  debts,  and 
the  remainder  of  bis  land  he  gave  to  his  sons 
Charles  and  Edward  during  their  Uvea,  with 
remainder  in  fee  to  the  heirs  of  their  bodies. 
He  gave  his  son  William  $60,  and  stated  lb 
the  will  as  a  reason  for  giving  him  no  more 
of  his  estate  that  be  had  theretofore  made 
gifts  to  said  Son  that  would  amount.  In  the 
aggregate,  to  a  sum  equal  in  value  to  the 
portion  given  each  of  tbe  other  sons.  Appel- 
lee was  tbe  oldest  son,  was  unmarried,  and 
lived  with  his  father  24  years  after  attaining 
bis  majority.  The  other  two  sons,  on  attain- 
ing their  majority,  married  and  established 
homes  for  themselves.  .  In  1902  Alexander 
Donnan  married  a  second  wife,  and  about 
this  time  the  appellee  left  his  father's  house 
and  went  to  reside  with  Oeorge  Gibson, 
whose  wife,  Molly,  had  been  raised  by  Alex- 
ander Donnan  from  Infancy.  After  leaving 
home  the  appellee  asked  that  his  father  com- 
pensate hUn  for  his  labors  daring  tbe  time 
be  resided  with  and  worked  for  his  father 
afterftttainlng  his  majority.  The  father  and 
son  chose  arbitrators  to  determine  what  was 
tbe  proper  amount  appellee  should  be  paid  by 
bis  father.  They  agreed  upon  the  sum  of 
$4,800,  being  at  the  rate  of  $200  per  year 
for  the  24  years  appellee  lived  with  and  work- 
ed for  his  father  after  becoming  of  age. 
Subsequently  this  was  paid  before  tbe  will 
was  executed.  Tbe  bUl  charged  that  Alex- 
ander Donnan  was  mentally  incapable  of  mak- 
ing a  will,  and  that  Charles  L.  Donnan  and 
others  to  complainant  unknown,  by  false- 
hoods and  misrepresentation  and  fraudulent 
practices,  unduly  influenced  tbe  testator  to 
make  the  will  and  deprive  appellee  of  any 
part  or  share  in  his  estate^  The  cans^  was 
tried  by  a  Jury  and  a  verdict  returned  finding 
tbat  tbe  will  was  not  the  will  of  Alexander 
Donnan,  and  a  decree  was  entered  in  accord- 
ance with  the  finding  of  tbe  Jury,  from  which 
decree  this  appeal  is  prosecuted. 
■  TbtemHniieUedon  are;    That  the  verdict 


of  the  Jury  and  the  decree  of  the  court  are 
contrary  to  tbe  weight  of  tbe  evidence;  that 
tbe  court  improperly  permitted  Sarah  A.  Don- 
nan, tbe  widow  of  tiie  testator,  called  as  a 
witness  by  tbe  aiipellee  (complainant  below), 
to  testify  on  the  trial;  and  that  the  court 
erred  in  giving  instruction  No.  14  on  behalf 
of  appellee  and  refusing  Instructions  2  and  5 
asked  for  by  the  appellants. 

Having  reached  the  conclusion  that  tbe 
decree  must  be  reversed  for  errors  committed 
in  giving  and  refusing  instructions  and  in  ad- 
mitting testimony,  we  shall  not  discuss  tbe 
merits  of  the  case  or  tbe  weight  of  tbe  evl- 
depce.  Testator's  widow  was  a  party  defend- 
ant to  tbe  bin  and  was  called  as  a  witness 
by  complainant,  appellee  here.  Appellants 
objected  to  her  being  permitted  to  testify  on 
tbe  ground  that  she  was  not  a  competent 
witness,  but  their  objection  was  overruled, 
and  the  witness  was  permitted  to  testify. 
The  substance  of  the  material  testimony  giv- 
en by  Mrs.  Donnan  related  to  tbe  mental  and 
physical  condition  of  tbe  testator  at  the  time 
of  the  execntion  of  the  will  and  to  the  fre- 
quent visits  made  to  him  by  Charles  L.  Don- 
nan prior  to  the  making  of  the  will.  She 
testified  tbat  Charles  L.,  during  the  fall  of 
1903  and  the  spring  of  1904,  visited  the  testa- 
tor often.  Part  of  the  time  be  visited  him 
several  times  a  week,  and  some  of  the  time 
twice  a  day.  Sometimes  there  would  be  a 
week  between  bis  visits.  The  witness  testi- 
fied that  some  of  tbe  conversations  between 
tbe  testator  and  his  son  Charles  occurred  in 
the  testator's  bedroom,  while  the  parties  were 
alone,  and  were  not  heard  by  her.  On  one 
occasion  she  says:  Charles  told  her  be  want- 
ed to  see  bis  father  privately,  and  closed  the 
door  between  tbe  room  they  were  in  and  the 
one  occupied  by  tbe  wituess ;  tbat  she  beard 
Charles  speaking  to  his  father  in  the  fall  of 
1902  and  1903  about  making  a  will,  and  In 
January  and  February,  1903,  she  heard 
Charles  tell  his  father  to  make  a  will  and  not 
give  appellee  any  real  estiite;  that  appellee 
had  received  all  that  belonged  to  him;  that 
bis  wages  were  all  that  he  was  entitled  to; 
tbat  Charles  also  told  his  father  not  to  men- 
tion Molly  Gibson  In  his  will ;  that  she  heard 
Charles  say  these  things  to  his  father  three 
times.  The  witness  furtiier  testified  that  on 
tbe  morning  of  tbe  day  tbe  will  was  made 
Charles  Donnan  came  to  tbe  testator's  house 
in  bis  own  conveyance  and  asked  testator  to 
go  with  him,  which  he  did.  The  proof  shows 
that  they  drove  to  Lincoln,  16  miles  from  the 
testator's  home,  where  the  will  was  drawn 
by  a  lawyer  and  executed  by  Alexander  Don- 
nan. 

We  are  satisfied  that  Mrs.  Donnan  was  not 
competent  to  testify  pertaining  to  the  mat- 
ters in  reference  to  which  she  gave  evidence. 
Section  1  of  tbe  statute  on  evidence  and  depo- 
sitions (Kurd's  Bev.  St.  1005,  c.  51)  removes 
the  common-law  incompetoicy  resulting  from 
any  Interest  which  a  witness  has  in  the  pro- 
ceeding.   The  'sacceedlBg  section  creates  cer^ 
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tain  ezeepttftiw  to  the  flrat  sectioo.  Mn. 
Donn&n's  testlmoDy,  as  appears  from  this 
record,  was  adverse  to  her  own  Interest  Ir- 
respective of  the  question  of  Interest,  how- 
ever, the  Incompetency  of  the  wife,  under 
the  common  law,  to  testify  to  communications 
And  conversations  with  her  husband  or  be- 
tween him  and  third  persons,  whether  the 
evidence  was  offered  either  during  or  after 
the  coverture,  was  based  on  grounds  of  pub- 
lic policy.  This'  was  recognized  by  section 
6  of  the  act  on  evidence  and  depositions, 
which  provided  that  no  husband  or  wife 
should,  by  virtue  of  section  1  of  the  act,  be 
rendered  competent  to  testify  for  or  against 
the  other  as  to  any  conversation  of  the  other 
occnrrlng  during  the  marriage,  wliether  call- 
ed as  a  witness  during  the  existence  of  the 
marriage  or  after  Its  dissolution,  except  in 
certain  casea  The  portion  of  section  5  which 
precedes  the  proviso,  as  it  now  appears,  was 
originally  enacted  In  1867  (Laws  1867,  p.  184), 
and  re-enacted  In  1872  (Laws  1872,  p.  407). 
In  1874  (Laws  1874,  p.  98),  the  proviso  was 
added,  and  that  proviso  reads  as  follows: 
"Provided,  that  nothing  In  this  section  con- 
tained shall  be  construed  to  authorize  or 
permit  any  such  Iinsband  or  wife  to  testify 
to  any  admissions  or  conversations  of  the 
other,  whether  made  by  him  to  her  or  by  her 
to  him,  or  by  either  to  third  persons,  except 
In  suits  or  causes  between  such  husband  and 
wife."  In  Goelz  v.  Goelz,  157  III.  33,  41  I^. 
E.  756,  It  was  said  of  the  proviso  that  It  was 
a  recognition  and  a  re-enactment  of  the  mie 
«f  the  commM)  law'based  on  puhllc  policy  hut 
confining  its  operations  to  cases  other  that 
suits  between  husband  and  wife.  If  this  pro- 
viso be  a  recognition  of  the  common  law  and 
a  re-enactment  thereof.  It  is  apparent  from 
the  entire  section  that  the  wife -is  not  compe- 
tent, either  dnring  or  after  coverture,  to  tes- 
tify to  any  conrersfation  between  herself  and 
her  husband  or  to  any  admij^slon  made  by 
him  to  ber  or  to  any  conversation  between 
him  and  a  third  person,  or  to  any  admission 
made  by  him  to  a  third  preson,  except  in  suits 
or  causes  between  the  husband  and  wife.  The 
only  cases  in  this  state  to  which  our  atten- 
tion has  been  called  that  seem  inconsistent 
with  this  conclusion  are  Deniston  v.  Hoag- 
land,  67  111.  265,  and  Oalbralth  v.  McLaln. 
84  111.  379.  and  they  lack  controlling  force 
for  the  reasons  stated  In  the  Goelz  Case. 
This  witness'  statement  that  In  her  judgment 
the  testator  was  not  capable  of  transacting 
ordinary  business  was  based  largely  on  con- 
versations between  herself  and  the  testator 
or  between  the  testator  and  others,  and  was 
Incompetent.  Our  conclusion  is  that  the 
court  should  not  have  admitted  the  testimony 
of  Sarah  A.  Donnan  In  reference  to  what  was 
said  when  Obarles  was' talking  with  his  fath< 
er,  and  should  not  have  admitted  her  testi- 
mony In  reference  to  the  mental  condition 
of  the  testator.  In  other  respects  the  testi- 
mony, so  far  as  the  same  has  been  called 
to  our  attention,  was  properly  admitted. 


At  appelleetk  reqnest  the  coart  gave  the 
Jury  the  following  Instruction:  "The  court 
Instructs  the  Jury  that  inegnallty  and  unrea- 
sonableness In  a  testamentary  disposition  of 
property,  though  not,  in  itself,  conclusive  evi- 
dence of  imsoundness  of  mind  or  of  undue 
influence,  may  be  considered  as  a  circum- 
stance tending  to  show  unsoundness  of  mind 
or  undue  influence  in  connection  with  all  the 
other  facts  and  circumstances  proven  In  the 
ease;  and  the  Jury  have  a  right  to  consider 
the  evidence.  If  any,  of  unsoundness  of  mind 
and  undue  Influence  appearing  In  the  will 
Itself,  taking  Into  consideration  the  state  of 
the  testator's  property,  his  relatives,  and  the 
claims  of  the  particular  individuals  thereof 
upon  his  bounty.  In  determining  whether  or 
not,  at  the  time  of  the  signing  of  the  supposed 
will  In  questiou',  the  testator  was  of  sound 
mind  and  mcm(xy  and  free  from  undue  in- 
fluence." This  Instruction,  standing  alone, 
was  calculated  to  make  the  Impression  on 
the  jury  that,  where  It  ai;4)ears  from  the 
will  that  the  testator  has  made  an  unequal 
distribution  of  his  property  among  his  chil- 
dren, this  fact,  alone,  is  to  be  considered  as 
evidence  tending  to  show  uxisoundness  of 
mind  or  undue  Influence.  We  have  repeated- 
ly held  that  Inequality  in  the  distribution  of 
property  may,  in  connection  with  other  facta 
and  circumstances  proven,  be  considered  upon 
the  question  of ;  the  soundness  of  mind  of  the 
testator  or  whether  be  was  unduly  influenced 
to  make  the  will;  but  It  has  never  been  held, 
we-  believe,  that  the  nnequal  distribution  of 
property  by  a  testator  was  primarily  or  of 
Itself  alone  to  be  considered  as  evidence 
tending  to  prove  unsoundness  of  mind  or  un- 
due influence.  Where  other  facts  and  dr- 
cunstances  atO'proven  tending  to  show  such 
condition  of  mind  at  the  time  the  will  was 
made,  then  Inequality  may  be  considered  also, 
in  'Connection  with  such  facts  and  clrcnmstan- 
ees  proven.  No  presumption  Is  raised  against 
tlie  validity  of  a  will  because  of  Inequality 
in  tlie  dlstxlbutlon  of  property,  nor,  stand- 
ing alone.  Is  it  to  be  considered  as  a  circum- 
stance against  the  validity  of  the  will.  The 
law  Is  too  well  settled  to  require  the  citation 
of  authority  that  the  owner  of  property  may 
dispose  of  It  by  will  In  any  manner  he  sees 
fit,  to  the  exclusion  of  some  or  all  of  his 
children,  and  the  Jtistice  or  propriety  of  the 
disposition  made  of  the  property  is  not  a 
question  for  conrts  and  Juries  to  pass  upon ; 
btft,  as  we  have  said,  it  Is  only  when  other 
facts  and  circumstances  are  proven  tending 
to. show  lack  of  mental  capacity  or  undue 
Influence  that  inequality  in  the  provisions  of 
the  will  becomes  a  circumstance  to  be  con- 
sidered. The  instruction  here  complained 
of  was  calculated  to  give  the  Jury  to  under^ 
stand  that,  while  "Inequality  and  nnreasen' 
ableneea  In  a  testamentary  disposition  of 
property"  is  not  conclusive,  it  Is  evidence  of 
unsoundness  of  mind  or  undue  Influence  to 
be  considered  by  the  Jury.  The  vice  of  the 
Instruction  is  that  it  conveys  the  Impression 
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to  a  Jury  that  It  shonld  cousldfer  "Inequality 
and  unreasonableness  in  a  testamentary  dis- 
position of  property"  primarily  as  evidence  of 
unsound  mind  or  undue  influence.  It  unduly 
emphasized  "inequality  and  unreasonableness" 
as  elements  to  be  considered  in  determining 
the  validity  of  the  will,  and  was  calculated  to 
encourage  the  natural  tendency  to  correct  in- 
equalities where  they  were  l)elleved  to  exist 
In  this  respect  it  was  entirely  different  from 
the  Instruction  approved  In  England  v.  raw» 
bush,  204  III.  884,  68  N.  B.  526.  That  Instruc- 
tion told  the  Jury,  among  other  things,  that 
inequality  in  the  distribution  of  property  by 
will  among  those  who  would  Inherit  if  no  will 
had  been  made  was  not,  of  itself,  evidence  of 
undue  influence  or  unsoundness  of  mind. 

The  court  refused  two  Instructions  asked 
by  appellants.  One  was,  In  substance,  that  a 
child  had  no  legal  or  natural  right  to  bis 
father's  estate  as  against  the  provisions  of 
a  valid  will,  and  that  a  parent  free  from  un- 
due influence  and  of  sufflclent  mental  capac- 
ity might  give  his  property  to  any  person  he 
chose.  The  other  was  that  even  if  it  appear- 
ed that  William  Donnan  received  less  prop- 
erty by  the  will  than  the  other  children,  and 
that  this  resulted  from  an  unreasonable  dis- 
like or  prejudice  on  the  part  of  the  testator 
toward  his  son  William  Donnan,  that  would 
afford  no  ground  for  setting  aside  the  will. 
If  the  testator  was  of  sound  mind  and  mem- 
ory and  not  undnly  influenced  when  he  exe- 
cuted it  These  instructions  stated  correct 
principles  of  law,  which  appellants  were  en- 
titled to  have  given  to  the  jury.  Appellee 
insists  they  were,  in  substance,  embraced  in 
instruction  No.  2  given  for  appellants.  We 
cannot  agree  with  this  contention.  The 
refusal  of  the  instructions  referred  to  left 
nothing  to  supplement  Instruction  No.  14 
given  on  behalf  of  appellant. 

For  the  error  in  giving  said  Instruction  for 
appellee,  while  refusing  the  two  Instructions 
above  referred  to  which  were  asked  by  ap- 
pellants, and  for  the  error  in  admitting  in- 
competent testimony,  the  decree  Is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 

(236  111.  178) 

JONES  et  al.  v.  GLOS  et  al. 
(Supreme  Court  <a  IlUnois.    Oct  26,  1908.) 

Error  to  Appellate  Court,  First  District,  on 
Appeal  from  Superior  Court,  Cook  County ;  W. 
M.  McEwen,  Judge. 

Action  by  William  M.  Jones  and  others  against 
Jacob  GIos  and  others.  Judgment  for  plaintiffs 
was  affirmed  by  the  Appellate  Court,  and  de- 
fendants bring,  error.    Reveised  and  remanded. 

David  O.  Robertson,  for  plaintiffs  in  error. 
Jolin  R.  O'Connor,  for  defendants  in  error. 

PER  CURIAM.  The  qnestions  raised  upon 
the  record  in  this  case  are  the  same  as  the  qnes- 
tions raised  In  the  case  of  Larson  v.  Glos  (111.) 
85  N.  E.  92C ;  and  for  the  reasons  given  in  the 
opinion  filed  in  that  case  the  decree  of  the  su- 


perior court  and  the  Indgment  of  the  Appellate 
Conrt  will  t>e  reversed,  and  the  cause  remanded 
to  the  superior  court. 
Reversed  and  remanded. 


(200    Mass.   242) 

TOUNG  v.  SNBLL. 

(Supreme  Judicial  (3ourt  of  Massachusetts. 

Bristol.    Nov.  24,  190a) 

1.  EviDENOB  (§  694*)— Uncontbadictkd  Evi- 
dence. 

Testimony  of  plaintiff  and  his  witnesses, 
though  uncontradicted,  may  be  disbelieved  in 
toto  by  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
<^nt  Dig.  I  2431 ;  Dec.  Dig.  |  594.*] 

2.  Mastbb  and  Sebvant  ({  278*)— Injuby  to 
Sebvant— Negligence. 

A  nail  standing  up  above  the  floor  from  an 
inch  to  an  inch  and  three  quarters,  covered  with 
shavings,  bent  over  so  that  it  would  make  one 
liitting  his  foot  against  It  stumble,  and  so  locat- 
ed with  reference  to  a  buzzsaw  as  to  make  it  a 
source  of  great  danger,  is  such  a  defect  as  to 
authorise  a  finding  of  negligence  of  tlie  master, 
where  a  servant  fell  over  it  onto  the  saw. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Ont  Dig.  K  958,  961,  967,  968 ;  Dec. 
Dig.  S  i78.»] 

8.  Masteb  and  Sebvant  (i  278*)— Injuby  to 
Sebvant— Negligence— Evidb;nce. 

Evidence  as  to  condition  of  a  nail  found 
in  the  floor  in  front  of  a  buzauiw  a  week  after 
a  servant  stumbled  over  something  onto  the  saw 
held  to  warrant  a  finding  that  it  was  there  I>e- 
fore  the  accident,  and  was  the  cause  of  it,  and 
that  on  proper  inspection  by  the  master  it  would 
have  lieen  found. 

[E!d.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  if  9i5e,  968;  Dec.  Dig.  | 
278.*] 

4.  Masteb  and  Sebvant  (t  208*)— Injuby  to 
Sebvant— Tbanbiioby  Risk. 

It  is  not  a  case  of  transitory  risk,  for  which 
the  master  is  not  liahle,  where  a  servant  author- 
ised to  work  at  a  buzzsaw  stumbled  onto  it  over 
a  long  projecting  nail  in  the  floor,  covered  with 
shavings,  which  were  removed  but  once  a  week, 
the  condition  of  the  nail  showing  it  had  been 
there  a  long  time. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Sl  551-6SS;  Dec.  Dig.  I 
208.*] 

5.  Masteb   and   Sebvant  (§  279*)  — Nkqli- 

OENCB  OF  Fellow  SBBVAN1>r-EvlDENCE. 

Injury  to  a  servant  in  stumbling  onto  a 
buzzsaw  over  a  nail  projecting  from  the  floor 
and  covered  with  shavmgs  is  not  shown  to  have 
been  caused  by  the  negligence  of  a  fellow  servant 
in  not  sweepmg  up  the  shavings ;  the  evidence 
showing  they  were  to  be  swept  up  only  on  Sat- 
urdays, the  accident  happening  on  Monday,  and 
it  not  appearing  that  the  floor  was  not  swept  on 
the  previous  Saturday. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  §  279.*] 

6.  Masteb  and  Sebvant  (|  289*)— Injubt  to 
Sebvant— Cohtbibutoby  Neolioence. 

A  servant  in  not  as  matter  of  law  guilty  of 
negligence  in  walking  to  a  buzzsaw  over  a  floor 
covered  with  shavings  without  sweeping  them 
away,  and  examining  the  condition  of  the  floor 
as  to  projecting  nails. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §$  1110-1115;  Dec  Dig.  f 
289.*] 


•For  other  vMei  >ee  saina  topic  and  section  NUMBBR  In  Dec.  A  Am.  Dig*.  U07  to  date,  *  Reporter  Indezee 
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7.  Masieb  and  Sesvaht  (S  219*)  —  Assumf- 

TioN  OF  Risk— Obviods  Risk. 

Tbe  floor  in  boot  of  a  bnzzsaw,  onto  which 
a  servant  fell  over  a  nail  projecting  from  the 
floor,  being  habitually  covered  with  nhavings, 
the  risk  from  the  nail  was  not  an  obvious  one, 
and  therefore  was  not  assumed  by  him  as  an  in- 
cident to  the  employment. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  Sii  610-614;  Dec.  Dig.  $ 

2ia»] 

Report  from  Superior  Court,  Bristol  Coun- 
ty; Robert  F.  Raymond,  Judge. 

Action  by  Horace  V.  Toung  against  George 
H.  Snell.  The  case  Is  reported.  Judgment 
for  plaintiff. 

Frederick  S.  Hall,  for  plaintiff.  D.  F. 
Slade^  for  defendant 

liORING,  J.  The  plalnOfl  was  hired  by 
the  defendant  to  put  up  an  addition  to  his 
planing  mill  about  six  -weeks  before  the  ac- 
cident here  complained  of.  He  testified  that 
he  was  Invited  by  the  defendant  to  use  the 
machinery  In  the  mill  whenever  he  had  work 
to  be  done  which  could  be  done  more  quick- 
ly on  one  of  the  machines.  On  the  day  In 
question  he  had  occasion  to  square  up  a 
piece  of  quarter  round  board  and  under- 
took to  use  the  defendant's  buiss  planer  in 
doing  that  work.  His  story  was  that  he 
found  that  be  did  not  have  the  right  gauge 
on;  that  he  went  and  set  the  gauge;  that  he 
then  "went  to  pick  up"  the  board  In  ques- 
tion, when  something  caught  his  foot  and 
"caused  him  to  stumble"  onto  the  buzz  plan- 
er which  w^  exposed,  and  parts  of  two  of 
his  fingers  were  cut  off  by  the  machine.  He 
was  alone  In  the  room  at  the  time,  and  be 
testified  that  "it  was  not  light  around  the 
machine  and  you  could  not  see  the  floor 
around  the  machine;  that  there  were  a  good 
many  shavings  on  the  floor;  that  these  were 
directly  under  his  feet  and  all  around  the 
planer."     The  accident  was  on  a  Monday. 

He  further  testified  that  a  week  later  be 
went  to  the  place  with  another  carpenter 
who  never  had  worked  for  the  defendant, 
and  found  a  nail  sticking  up  "about  one  inch 
or  more"  above  the  floor,  aud  about  18  Inches 
from  the  bottom  of  the  planer;  "that  It 
was  where  It  came  directly  In  the  way  of 
his  right  foot."  He  described  the  nail  as 
"boiled  over,  the  head  of  It,"  and  "that  the 
head  of  it  was  towards  him  as  he  stood  there 
working  on  the  machine";  that  he  saw  an 
"impression  In  the  floor"  which  Indicated 
that  the  nail  had  been  in  the  board;  "that 
the  depression  looked  old"  and  "the  nail 
looked  old";  it  had  been  worn  slightly;  the 
nail  was  not  there  In  the  depression  but  was 
sticking  up  from  it;  the  depression  was 
about  the  same  length  as  the  part  of  the 
nail  which  stuck  up  from  the  floor,  and  the 
nail  seemed  to  fit  It  When  be. went  there 
a  week  after  the  accident  and  fonnd  the 
nail,  "he  took  a  stick  and  brushed  the  shav- 


ings away  and  found  the  nail."  The  depression 
showed  where  the  head  of  the  nail  had 
been  driven  into  the  wood. 

The  story  of  flnding  the  nail  was  corro- 
borated by  the  testimony  of  the  carpenter 
who  went  with  the  plaintiff  when  he  went 
a  week  after  the  accident  He  (the  carpen- 
ter) testified  to  the  shavings,  to  brushing 
them  aside,  and  flnding  the  nail.  He  saw 
that  .the  nail  "was  sticking  up  an  Indi  to 
an  inch  and  three-quarters."  He  also  cor- 
roborated the  plaintiff's  story  as  to  the 
place  where  the  nail  was  found,  adding  "it 
was  sort  of  a  bad  place  for  It"  and,  as  to 
the  nail  being  bent  over  he  testified  that  it 
"looked  as  if  the  nail  had  been  stamped 
on";  that  it  looked  to  him  as  If  the  nail 
had  been  tramped  on  some  around  there"; 
that  the  nail  head  was  bent  over;  that  "the 
nail  was  loose  In  the  floor.  In  the  hole  In 
the  floor,  from  being  tramped  on;  that 
there  was  a  depression  under  the  head  of 
the  nail";  "that  the  nail  did  not  look  very 
new." 

The  plaintiff's  story  as  to  what  the  nail 
looked  like  was  further  corroborated  by  one 
Fitch,  who  was  an  employg  of  the  defendant 
His  testimony  confirmed  the  story  told  by 
the  plaintiff  as  to  where  the  nail  was,  as 
to  its  sticking  up  from  the  floor,  as  to  its 
being  bent  over,  and  as  to  the  depression  in 
the  floor.  He  also  testified  "that  It  appear- 
ed to  be  a  nail  that  had  worked  Itself  out 
of  the  floor  or  bad  been  driven  in  the  floor 
and  tipped  over  by  working  around  by  the 
tramping  on  It;  that  It  looked  like  a  naU 
after  it  was  scraped  some  on  the  side  by 
the  feet  of  anyone  there  and  loosened  out 
of  the  wood  which  kind  of  bent  over  the 
bead  of  It;  that  it  looked  as  If  It  had  been 
tramped  down  on  the  floor";  and  "that  the 
floor  was  all  worn  there;  that  It  was.  worn 
up  under  the  edge  of  the  planer." 

One  of  the  defendant's  employes  called 
by  the  defendant  testified  that  his  attention 
was  called  to  the  nail  by  the  plaintiff.  He 
said  that  the  nail  was  2%  Inches  long,  and 
"that  about  half  an  inch  or  three-quarters 
of  an  inch"  of  it  only  "was  in  the  floor." 
His  testimony  corroborated  that  of  the  plain- 
tiff as  to  where  the  nail  was,  as  to  the 
nail  being  bent  over,  as  to  its  being  "worn 
some"  and  "shiny,"  "that  It  showed  shiny 
In  a  part  of  It  where  It  had  been  struck  by 
the  feet"  and  "that  It  was  not  a  new  nail." 
He  also  testified  that  between'  the  time  of 
the  accident  and  the  time  the  plaintiff 
fonnd  the  nail  he  did  not  do  any  cleaning 
"as  far  as  he  could  remember." 

There  was  evidence  that  the  fioor  about 
the  buzz  planer  was  habitually  covered 
with  shaylngs,  and  that  these  shavings  were 
nsually  cleaned  up  once  a  week  on  Saturday 
night  and  that  It  was  the  duty  of  the  last 
witness  to  clean  np  the  shavings  at  that 
time. 


*Vor  othar  eaui  ■«•  sama  ttvie  and  section  NUMBER  Is  Sec.  *  Am.  Dig*.  1M7  to  date,  h  Reporter  Indexes 


Digitized  by 


Google 


284 


86  NORTHEA.STERN  REPORTBB. 


(MUK 


Thore  was  some  evidence  wblcb  tended 
vo  contradict  wbat  might  be  Inferred  from 
the  testimony  of  the  plaintifC  and  hla  wit- 
nesses. It  is  not  necessary  to  state  what 
it  was,  for  even  if  not  contradicted,  the 
Jury  could  disbelieve  it  in  toto.  Llnden- 
baum  y.  New  York,  New  Haven  &  Hart- 
ford Railroad,  1»7  Mass.  814,  84  N.  £1  129. 

The  case  does  not  come  within  Jennings 
V.  Tompkins,  180  Mass.  802,  62  N.  E.  26S. 
The  nail  in  the  case  at  bar  (if  the  plalntUTs 
story  was  believed)  was  bent  over  so  as  to 
make  a  person  stumble,  and  was  In  such  a 
position  with  reference  to  the  buzz  planer 
as  to  make  its  existence  a  source  of  great 
danger.  In  addition,  the  Jury  were  warrant- 
ed in  finding  that  It  stood  up  above  the 
floor  from  an  inch  to  an  Inch  and  three-quar- 
ters, in  place  of  three-sixteenths  of  an  inch, 
as  in  Jennings  v.  Tompkins. 

It  1b  not  an  Infrequent  occurrence  that 
the  'condition  in  which  the  locus  Is  found 
after  an  accident  is  of  itself  alone  sufficient 
evidence  of  its  having  been  in  the  same  con- 
dition before  the  accident.  In  Comerford  v. 
Boston,  187  Mass.  564,  7S  N.  E.  661,  the 
plaintiff  was  injured  by  the  sidewalk  havlny 
settled  down  about  two  inches  below  the 
curbing.  There  was  evidence  that  after  the 
accident  the  facing  of  the  Inside  of  the 
curbing  was  "pretty  nigh  black."  This 
was  held  sufficient  evidence  tliat  the  side- 
walk bad  been  In  this  condition  such  a 
length  Of  time  before  the  accident  that  the 
city,  by  the  exercise  of  reasonable  diligence, 
might  have  known  of  it  In  season  to  have 
It  remedied  within  Pub.  St  1882,  c.  52,  |  18 
(Rev.  Laws  0.  51,  |  18). 

In  Gould  V.  Boston  Elevated  Railway, 
1»1  Mass.  386,  77  N.  E.  712,  a  seat  In  an 
open  car  fell  on  the  plaintiff  by  the  break- 
ing of  the  metallic  armature.  Evidence 
that  after  the  accident  half  of  the  t>reak  of 
the  armature  was  rusty,  black,  and  cor- 
roded was  held  to  be  evidence  that  the  crack 
was  an  old  one,  and  would-  have  been  seen 
on  inspection  If  due  care  had  been  used  by 
the  defendant 

Hannan  r.  American  Steel  &  Wire  Co., 
193  Mass.  127,  78  N.  E.  749,  Is  another  case 
of  the  same  kind.  There  an  Injury  was 
caused  by  the  breaking  of  an  iron  bolt 
and,  after  the  accident  It  was  found  that 
part  of  the  break  was  fresh  and  the  other 
part  rusty.  It  was  held  that  the  condition 
In  which  the  bolt  was  found  to  be  after  the 
accident  warranted  a  finding  that  It  was 
an  old  break  and  could  have  been  found 
had  proper  Inspection  been  made  by  the 
defendant  in  the  exercise  of  due  care. 

In  our  opinion  the  case  at  bar  comes  with- 
in these  decisions,  and  the  evidence  here 
warranted  the  Jury  in  finding  that  the  nail 
foimd  by  the  plaintiff  a  week  after  the  ac- 
cident was  there  before  It  and  was  the  cause 
of  it;  and  that  on  proper  inspection  It  would 


ha^e  been  ftnind  ty  the  def^na&at  Further, 
in  our  opinion  this  is  not  tiie  case  of  a 
transitory  risk,  as  In  Donovan  v.  American 
lilnen  Ck>.,  180  Mass.  127.  61  N.  E.  SOS,  and 
McCann  r.  Kennedy,  167  Mass.  23,  44  N. 
E.  1055. 

Neither  was  the  accident  caused  by  the 
neglect  of  a  fellow  servant  in  not  sweeping 
up  the  shavings.  On  the  uncontradicted 
testimony  the  shavings  werQ  to  be  swept  up 
but  once  a  week.  There  is  no  evidence 
that  they  were  not  swept  up  on  the  Satur- 
day night  preceding  the  Monday  on  which 
the  accident  occurred.  The  shavings  around 
the  planer  at  the  time  of  the  accident  might 
well  have  been  made  on  that  Monday  morn- 
ing. The  case  therefore  does  not  <k)me  with- 
in McRea  v.  Hood  Rubber  Co.,  187  Mass. 
826,  72  N.  B.  1015. 

We  are  also  of  opinion  that  the  Jury  vrere 
warranted  In  finding  that  the  accident  was 
not  cansed  by  contributory  negligence  on 
the  part  of  the  plaintiff.  They  were  war- 
ranted in  finding  that  the  nail  was  hidden 
by  shavings  at  the  time  of  the  accident 
In  our  opinion  a  workman  cannot  be  said 
OS  matter  of  law  to  be  guilty  oC  negligence 
if  he  walks  to  a  bnzz  planer  over  a  floor 
covered  by  shavings,  without  sweeping  them 
away  and  examining  the  condition  of  the 
floor. 

Since  the  floor  was  habitually  covered 
with  shavings,  the  risk  from  this  nail  was 
not  an  obvious  one,  and  for  that  reason 
was  not  one  assumed  by  the  plaintiff  as 
an  incident  to  the  employment  which  be  chose 
to  accept 

m  accordance  with  the  terms  of  the  re- 
port the  entry  must  be 

Judgment  for  the  plaintiff  in  the  snm  of 
11,000. 


m> 


(too 

OASHMAN  et  al  r.  PROCTOB. 


(Supreme  Judicial  Court  of  Motsachuaetta.    !!•• 
adz.     Nov.  25,   1908.) 

1.  CoNTBAcra  (I  282*)— Pebfobuancs— Satts- 
FAonoN  or  Pabtv. 

A  contract  to  furnish  a  manufacturing  plant 
"to  the  acceptance"  of  a  party  is  performed  if 
the  plant  in  such  that  a  reasonable  man,  in 
view  of  the  specifications,  ought  to  be  satiKfied 
with  it  as  conforming  to  the  contract,  and  he 
cannot  refuse  to  accept  it  merely  because  its 
capacity  is  Insufficient  to  do  all  the  work  that 
be  desires. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  Sf  1284-1289;  Dec.  Dig.  f  2S2.*] 

2.  CONTBACTS  (J  280*)— Pebtobmanoe. 

An  agreement  to  furnish  a  plant  constmct- 
ed  from  described  machinery  which  shall  work 
successfully  and  perfectly  is  performed  if  the 
plant  worlcB  successfully  and  perfectly  when  re- 
quired to  do  the  work  which  such  machinery 
ought  to  accomplish;  the  contract  creating  a 
warranty  as  to  capacity  to  this  extent  only. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  «  1249-1252;  Dec.  Dig.  {  280.*] 
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8.  TkiAi,  (S  228*)— Innxrcnoifs. 

An  iratrnction  tieating  a  provirion  in  » 

contnct  as  creating  a  warranty  is  not  erroneona 
because  the  word  "warranty"  was  not  used. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  S  228.*] 

4.   TBIAL  (8  256*)— IHSTBUCTIONS. 

A  party  who  desires  more  speci6c  instme- 
lions  on  an  issue  should  ask  for  them. 

[Ed.  Note.— For  other  cases,  see  TiiaL  Cent. 
Dig.  a  62»-«41 ;  Dec  Dig.  i  256.*] 

Exceptions  tiom  Superior  Court,  Essex 
County:   Lloyd  E.  White,  Judge. 

Action  by  Michael  Cashman  and  others 
against  John  H.  Prdctor.  Verdict  for  defend- 
ant, and  plaintiffs  except  Bxcepticma  over- 
mled. 

N.  N.  Jones  and  Wm.  Frye  White,  for 
plaintiffs.    Alien  &  Smith,  for  defendant 

SHELDON,  J.  The  plaintiffs'  second  re- 
quest was  properly  refused.  The  iwoTlslon  in 
the  contract  that  the  plant  should  be  C9nr 
strncted  "to  the  acc^tance"  of  the  plaintiffs 
meant  under  the  drcnmstances  here  existing 
only  that  the  materials  and  the  construction 
should  be  such  that  a  reasonable  man,  in 
▼lew  of  the  specifications  Incorporated  into 
the  contract  ougbt  to  be  aatlsfled  with  the 
completed  work  as  conforming  to  the  reqnire- 
^mts  of  the  contract  and  'specifications. 
Lockwood  Mfg.  Co.  ▼.  Mason  Regulator  Co., 
183  Mass.  25,  86  N.  E-  420;  NoyeS  t.  Eas^ 
em  Accident  Ass'n,  190  Mass.  171,  182,  76 
N.  E.  666;  G.  W.  Hunt  Ca  t.  Boston  Eae- 
rated  Ry.,  199  Mass.  220,  85  N.  K.  44&  A 
reasonable  man  would  not  have  refused  to 
accept  this  work.  If  it  complied  with  all  the 
terms  and  stipulations'  of  the  contract  and 
qftedflcations,  merely-  beca-ase  Its  capacity 
was  not  sufficient' to  do  all  the  work  that  he 
desired.  Under  the  contentions  made  by  the 
parties  In  this  case;  that  was  the  actual  ef- 
fect of  the  modification  of  this  request  made 
by  the  Judge.  -       ° 

The  third,  fourth,  fifth,  and  sixth  requests 
'were  given  in  substance,  but  subject  to  a 
modification  similar  to  that  already  stated; 
L  e.,  that  what  the  defendant  was  required 
to  do  was  to  "put  in  Just  the  mechanical  ap- 
pliances which  he  agreed  to  put  in,  and  put 
them  In  mechanically  correctly,"  and  that  "if 
the  defendant  furnished  a  plant  in  accord- 
ance with  the  plans  and  specifications  and  it 
worked  perfectly,  mechanically.  It  [was]  im- 
material whether  or  not  It  was  of  sufficient 
capacity  to  do  the  work  required  of  it  by  the 
plaintiff."  This  was  correct  BttHnmett  v. 
Nemo  Heater  Co.,  1T7  Mass.  480,  S9  N.  B. 
58;  Morse,  Williams  &  Co.  V.  Puffer,  182 
Mass.  423,  65  N.  E.  804.  The  agreement  was 
not  to  furnish  a  plant  which  should  be  of 
sufficient  capacity  to  do  all  the  work  that 
the  plaintiff  might  desire,  but  to  famish  cer- 
tain carefully  described  appliances  and  ma- 
chinery, and  that  the  plant  constructed  from 


them  should  work  successfully  and  perfectly ; 
which  must  mean  only  that  the  working  shall 
be  successful  and  perfect  when  called  upon 
to  do  the  work  of  which  such  appliances  and 
machinery  ought  to.be  capable.  These  words 
cannot  be  extended  to  Include  the  successful 
and  perfect  accomplishment  of  work  beyond 
the  capacity  of  such  a  plant  To  the  extent 
that  we  have  stated,  these  words  were  treat- 
ed as  creating  a  warranty ;  and  it  Is  imma- 
terial that  this  word  was  not  used  by  the 
Jtidge;  Parker  v.  Springfield,  147  Mass.  S91, 
18  N.  B.  70. 

The  seventh  request  was  given  in  substance 
with  the  modificatiou  already  stated;  and 
for  the  reasons  mentioned  above  we  are  of 
Opinion  that  the  modification  was  correct. 

The  eighth  request  is  not  now  Insisted 
upon.  ■     ' 

The  ninth,  t^enth,  eleventh,  and  twelfth 
prayers  no  doobt  state  correct  rules  of  law. 
Garfield  &  Proctor  Coal  Co.  v.  Pennsylvania 
Coal  &  Coke  Co.,  199  Mass.  22/  84. N.  E.  1020. 
That  is,  the  matters  spoken  of  in  these  re- 
quests were  not  conclusive  against  the  plain- 
tiffs as  matter  of  law.  It  was  their  right  to 
have  this  issue  submitted  to  the  Jury.  But 
this  was  done.  In  substance,  accordingly, 
these  requests  were  given.  And  we  cannot 
say  that  this  exception  is  open  to  the  plain- 
tiffs. The  Judge  evidently  considered  that 
he  had  given  these  requests;  fOr  he  said  to 
the  plaintiffs'  counsel  at  the  end  of  his 
charge,  that  he  had  given  substantially 'their 
requests  numbered  from  two  to  twelve,  with 
the  modification  which  has  been  stated;  and 
the  plaintiffs'  counsel,  apparently  consenting 
to  this,  desired  only  to  except  to  that  modi- 
fication aud  to  another  specific  part  of  the 
char^,  which  has  been  already  considered. 

For  the  same  reason  the  plaintiffs'  claim 
made  before  us  In  argument  that  the  Judge 
shonld  have  ruled  in  terms  lyton  the  question 
whether  there  was  an  express  or  implied 
warranty  that  the  plant  wOuid  do  the  work 
for  which  it  was  constructed  is-  not  open 
ppon  these  exceptions.  Apart  f r^m  the  fact 
that  this  question  was  in  substance  submit^ 
ted  to  the  Jury,  if  the  plaintiffs  desired  more 
specific  instructiODS  upon  It,  they  sbcald 
have  asked  for  them. 

Exceptions  overraled. 


eWO  Mass.  175> 
COMMONWEALTH  v.  BYABD. 

(Supreme  Judicial  Court, of  Massachusetts. 
.  BristoL    Nov.  24,  1908.) 

1.  mchicipai.  cobpobatioks  (§  703*)— stbebts 

— Moving  Butldings— Pebmitb. 

Under  Kev.  Laws,  c.  52,  g  13,  forbidding  the 
mo'vFIng  of  a  boilmng  through  a  town  way  with- 
out written  pdrteit:  from  the  town  anthositles,. 
to  be  granted  on  inch  terms  as  they  deem  neces- 
sary for  the  public  safety,  and  chapter  26,  §  2, 
making  laws  as  to  t6Wns  apply  to  cities,  a  permit 
to   move   a    building    of   described    dimensions 
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throncli  a  dty  Mtntt  doca  not  tmtitj  the  moTlng 
«(  a  larger  bulldinir- 

(Dd.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Dec.  Dig.  i  703.*] 

Si   MumCIPAL   COBPOBATIORB   ({  67S*)— TSEES 
— ABtJTTIWO  STBEXTB  —  WaBDBN'B  AUTHOBl- 

TT  TO  Oct. 

Rev.  Laws,  c.  61,  f  10,  proyidlng  that  the 
officer  having  charge  of  trees  belonging  to  a  mu- 
nicipality may,  and  if  required  by  the  sarveyors 
or  road  commissioners  shall,  trim  trees,  except 
public  shade  trees  in  towns  and  bushes  standing 
in  ways,  etc,  does  not  authorise  a  tree  warden 
to  cut  down  trees  on  private  lands  nor  to  cut 
oft  parts  of  such  trees  extending  over  the  street. 

[Bid.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Dec.  Dig.  {  678.*] 

8.  MAiJoioua  MiBCHiEV  (i  1*)— Tbkbs— Uh- 

liAwnn,  INJVBT— Mauce. 

Under  an  Indictment  charging  that  accused 
willful^,  malldously,  and  wantonly  Injured  a 
tree,  in  riolation  of  Bev.  Laws,  c  208,  f  100,  it 
was  nnnecessary  to  show  that  he  acted  mall- 
donsly. 

[Bd.  Note.— For  other  cases,  see  Malidoos 
Mischief,  Cent  Dig.  {  2;  Dec.  Dig.  i  1.*] 

4,  Maucioub  MuoHizr  (g  1*)— Tbkbs— "War- 

TONLT." 

A  manifestly  injurious  act  dons  willfully 
in  reckless  disregard  of  the  rights  of  others  is 
done  "wantonly'*^  within  Rev.  Laws,  c.  208,  { 
100,  as  amended  by  Bt  1002,  p.  483,  c.  644,  |  30, 
providing  punishment  for  willfully  and  mali- 
eloualy  cutting  trees ;  and  a  tree  warden  wanton- 
ly cut  a  tree  on  private  land  where  he  did  not 
(37  to  ascertain  what  his  rights  and  dutiea  were. 

lEA.  Note. — For  other  cases,  see  Malidons 
Mlsdtief,  Cent  Dig.  H  1-4;  Dec.  Dig.  |  1.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  8,  pp.  7385,  7386,  7832.] 

6.  Maxjgioub  MiBOHiBr  (i  9*)— Tbxe»— Wax- 
ton  INJUBT— BviDEHCaB— SninCIENCT. 

.  Evidence  held  to  sustain  a  conviction  of  m 
tree  warden  for  willfully,  etc.  Injuring  a  tree. 
In  Ti<riatioB  of  R«t.  Laws,  e.  208,  i  100. 

[E<d.  Note.— For  other  eases,  see  Mallcioas 
Mischief,  Cent  Dig.  $  16;   Dec  Dig.  {  9.*] 

Exceptlona  from  Superior  Conrt;  Bristol 
County. 

'  William  H.  Byard  wu  convicted  of  wUl- 
(nlly,  etc.,  Injurlnt;  a  tree,  and  he  brings  ex- 
ceptions.   Bzceptions  oTermled. 

James  M.  Swift  and  Frank  B.  Fox,  for 
plaintiff.  Benjamin  Cook,  Jr.,  for  defend- 
ant 


KNOWLTON,  a  3.  The  defendant  was 
fonnd  guilty  upon  an  indictment  framed  un- 
der Rev.  Laws,  c  208,  {  100,  as  amended 
by  St  1002,  p.  485,  c.  644,  I  30,  alleging  that 
he  "willfully  and  mallcionsly  and  wantonly 
did  Injure  a  tree  standing  for  a  useful  pur- 
pose, of  the  property  of  Minnie  M.  Olendon." 
This  was  a  large  cherry  tree  standing  near 
the  line  of  the  street,  within  its  owner's  in- 
dosure,  and  It  had  large  branches  extending 
over  the  street  One  part  of  the  trunk, 
about  14  Inches  in  diameter,  extended  over 
the  line  of  the  street  about  9  feet  above  the 
ground.  One  Nickerson  obtained  from  the 
proper  authorities  a  permit  to  more  a  build- 
ing through  the  street,  around  the  comer, 


Into  another  street  Mrs.  Glendon's  lot  at 
and  near  the  comer  abutted  on  both  streets. 
The  building  was  five  feet  longer  and  about 
a  foot  and  a  half  wider  than  that  described 
in  the  permit,  and  therefore  the  authority 
given  did  not  Justify  the  removal  of  this 
larger  building  through  the  street  Under 
Rev.  Laws,  c  62,  {  13,  which  applies  to  dtles 
as  well  as  towns  (Rev.  Laws,  c.  20.  $  2),  its 
removal  In  that  place  was  unlawful 

Its  length  and  width  were  such  that  It 
was  necessary  to  carry  It  over  a  part  of 
Mrs.  Glendon's  land  near  the  comer  of  the 
street,  and  to  cut  down  a  small  tree  In  her 
yard,  and  Mrs.  Olendon  agreed  with  Nickerson 
that  this  might  be  done.  Its  width  was  so 
great,  and  bouses  upon  the  other  side  were 
so  located,  that  It  could  not  be  taken  through 
the  street  without  cutting  off  branches  and 
a  part  of  the  trunk  of  the  cherry  tree.  The 
owner  of  the  tree  refused  to  permit  this 
to  be  done,  and  the  defendant,  assuming  to 
act  under  bis  authority  as  a  tree  warden, 
did  It  against  her  protest 

The  first  question  that  arises  Is:  What 
is  the  authority  of  a  tree  warden  under  Rer. 
Laws,  &  61,  f  10?  Does  it  Indude  a  right 
to  cut  down  trees,  or  to  cut  off  parts  of  trees, 
standing  on  private  land  outside  of  the  boun- 
dary lines  of  the  street?  We  are  of  opinion 
that  it  does  not  The  surveyors  and  road 
commissioners,  under  the  last  dause  of  this 
section,  should  cause  parts  of  such  trees  to 
be  removed  if  they  obstruct  the  way,  or 
endanger,  hinder,  or  incommode  persons  trav- 
eling thereon.  In  the  early  part  of  the 
section  an  exception  is  made  of  "public 
shade  trees  In  towns" ;  but  trees  and  bushes 
standing  In  ways  may  be  trimmed  or  lopped 
off,  or.  In  pursuance  of  ■  vote  of  the  mayor 
and  aldermen,  selectmen  or  road  commis- 
sioners, passed  after  inibllc  notice  and  a 
bearing,  may  be  cut  down  and  removed  by 
the  officer  who  has  the  care  of  trees  belong- 
ing to  a  city  or  town.  But  this  part  of  the 
section  has  reference  only  to  trees  and  bushes 
"standing  In  ways."  The  defendant  had  no 
legal  right  to  cat  off  the  branches  of  the 
tree,  and  the  ruling  on  this  part  of  the 
case  was  correct 

The  defendant's  counsel  presented  17  re- 
quests for  rulings,  some  of  which  are  covers 
ed  by  what  we  have  said,  and  many  of  which 
relate  to  the  meaning  of  the  word  "wanton- 
ly" used  In  the  indictment  Under  this  Indict- 
ment It  was  not  necessary  to  prove  that  the 
defendant  acted  malldonsly.  Indeed,  the 
commonwealth  did  not  contend  that  the 
charge  of  malicious  action  was  sustained, 
and  the  judge  Instructed  the  Jury  that  It 
was  not  sustained.  The  case  was  left  to 
stand  upon  the  allegation  that  the  defendant 
acted  wantonly. 

The  Judge  Instructed  the  Jury  tliat  "an 
act  done  heedlessly,  without  regard  to  the 
propriety  demanded  by  the  circumstances  of 
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the  case,  and  In  reckless  disregard  of  tbe 
rights  of  others,  with  a  total  absence  of  care, 
amonnting  in  this  case  to  gross  negligence 
by  the  defendant  in  the  discharge  of  his  du- 
ties as  tree  warden,  wonld  be  an  act  done 
wantonly."  We  are  of  opinion  that  a  mani- 
festly injurious  act,  done  willfally  in  reck- 
less dlsr^ard  of  the  rights  of  others,  Is 
done  wantonly  within  the  meaning  of  this 
statute.  National  Folding  Box  C!ompany  v. 
Robinson's  Estate  (C.  C.)  125  Fed.  525 ;  Wer- 
ner  v.  State,  93  Wis.  266,  67  N.  W.  417 ;  80 
Am.  &  Eng.  End.  of  Law  C2d  Ed.)  2-i.  The 
Jury  were  further  instructed  that  if  the  de- 
fendant, acting  as  a  reasonable  man,  was 
Jnstlfled  in  belieying  and  honestly  believed 
that  he  had  the  authority  that  he  exercised, 
be  was  not  guilty ;  but  if  they  found  tliat  if 
he  had  takm  any  proper  precaution  to  learn 
of  his  rights  and  duties  as  tree  warden  he 
would  not  have  acted  as  he  did,  and  found 
that  he  was  grossly  negligent  in  the  per- 
formance of  his  duties  as  tree  warden,  they 
might  find  that  he  acted  wantonly.  Willful- 
ly to  do  an  irreparably  injurious  act  with- 
out trying  to  ascertain  what  his  rights  and 
duties  were,  and  to  go  on  In  gross  negligence 
of  his  duties,  indicated  a  spirit  of  wantonness 
and  reckless  disregard  of  right  and  wrong 
In  his  conduct  affecting  others.  We  are  of 
opinion  that  the  Instructions  on  this  branch 
of  the  case  were  substantially  correct,  and 
that  the  defendant's  requests  were  rightly 
refused. 

We  are  also  of  opinion  that  there  was  evi- 
dence to  which  the  instructions  were  proper- 
ly applicable,  and  which  well  warranted  the 
finding  of  the  Jury.  There  were  a  variety 
of  circumstances  tending  to  sustain  the  con- 
tention of  the  commonwealth.  The  defend- 
ant admitted  in  cross-examination  that  he 
had  not  at  any  time  taken  any  st^s  to  in- 
form himself  as  to  his  powers,  duties,  and 
authority  as  tree  warden,  except  that  be 
asked  the  mayor  what  he  should  do  and 
was  told  to  lop  off  trees  in  tbe  highway 
which  would  obstruct  carriages  or  the  ap- 
paratus of  the  fire  department ;  that  he  had 
never  read  any  of  the  statutes  or  other 
sources  of  Information  concerning  it,  except 
that  he  looked  once  or  twice  in  a  book  sent 
him  by  the  state  forester;  that  he  had  not 
seen  anything  in  that  concerning  his  duties 
In  such  a  case  as  this ;  that  he  took  no  steps 
to  inform  himself  as  to  his  powers,  duties, 
or  authority  after  Mr.  Nlckerson  made  com- 
plaint about  this  cherry  tree;  that  he  did 
not  attempt  to  ascertain  what  the  permit 
was,  or  whether  the  building  was  of  the  di- 
mensions given  in  the  permit ;  that  he  made 
no  Inquiry  of  the  mayor  or  the  city  clerk, 
and  did  not  consult  the  city  solicitor,  al- 
though he  knew  he  had  a  right  to  ask  the 
city  solicitor  about  It  It  also  appeared  that 
he  began  the  cutting  without  saying  anything 
to  the  owner  of  the  tree,  and  that,  although 


he  saw  her  husband  and  talked  with  him 
the  evening  before  the  cutting  after  he  had 
viewed  the  premises  and  made  up  his  mind 
to  cut  the  tree,  he  said  nothing  to  the  hus- 
band alMut  it.  There  was  also  testimony 
for  the  consideration  of  the  Jury  as  to  the 
way  in  which  the  tree  was  cut  and  as  to  the 
defendant's  having  said  that  he  was  doing 
Mr.  Nlckerson  a  favor.  The  bill  of  excep- 
tions shows  no  error  of  law  at  the  trial. 
Exceptions  overruled. 


(30O  Han.   204) 
HOWLAND  V.  PARKER  et  aL 
(Supreme  Jadicial  Court  of  Massachusetts. 
Bristol.     Nov.  24,  1908.) 

•1.  PowKBs  (i  34*)  —  Residuabt  Bequests  — 

ExEODTiON— Mode. 

Where  testator  has  the  income  of  property 
for  life  with  the  power  of  disposal  by  deed  or 
will,  a  residuary  bequest  or  devise  by  him  of  his 
property  constitutes  an  execution  of  the  power. 

[Ed.  Note.— For  other  cases,  see  Powers,  Cent 
Dig.  I  122;  Dec.  Dig.  §  84.*I 

2.   POWEKS  (|   36*)  —  OONBTBUOTION  —  EXECTT- 
TIOH  BY   WIIX — "DESIONATBD  TO  BE  HELD 

Ilf  Tbust." 

A  declaration  of  trust  gave  to  testatrix 
$260  a  year  from  the  principal  of  the  trust  fund, 
together  with  interest  thereon,  and  authorized 
her  to  dispose  of  the  balance  by  will.  By  the 
seventh  clause  of  her  will  she  gave  the  remain- 
der of  the  money.  Securities,  and  deposits  belong- 
ing to  her  estate  in  trust  for  G.,  etc.,  and  by  the 
eighth  clause  directed  that  all  articles  of  person- 
al property  belonging  to  her  not  specifically  be- 
queathed or  "designated  to  be  held  in  trust''  and 
all  interest,  if  any,  she  had  in  any  real  estate, 
she  gave  to  C.  Beld,  that  the  words  "designated 
to  be  held  in  trust"  meant  "given  in  trust,"  and 
did  not  require  that  money,  securities,  and  de- 
posits should  t>e  excluded  m  all  cases  from  the 
personal  property  covered  by  the  eighth  clause 
of  the  will,  which  therefore  included  all  per- 
sonal property  not  passing  under  previous  provi- 
sions and  constituted  a  valid  exercise  of  the 
power,  so  that  the  remainder  of  the  trust  funds 
passed  to  testatrix's  executrix,  and  did  not  re> 
vert  to  the  creator  of  the  trust 

[Ed.  Note. — For  other  cases,  see  Powers,  Cent 
Dig.  §S  137,  144-147;  Dec.  Dig.  t  88.*] 

Appeal  from  Superior  Court,  Bristol  County. 

Suit  by  Helen  D.  Howland,  as  executrix  of 
the  will  of  Mary  E.  Howland,  deceased, 
against  William  0.  Part:er  and  others,  trus- 
tees, and  Barker  O.  Howland,  claimant 
Frcan  an  order  directing  Judgment  in  favor 
of  claimant  for  15,449.52,  the  executrix  ap- 
peals. Reversed,  and  Judgment  entered  for 
claimant 

Plaintiff  was  duly  appointed  executrix  of 
the  will  of  Mary  E.  Howland,  deceased,  and 
defendants  were  trustees  under  a  written 
instrument,  hereafter  referred  to,  claimant 
being  Mary  E.  Howland's  surviving  husband. 

Testatrix  died  March  26,  1907,  and  her 
will  was  duly  probated. 

During  her  lifetime  and  prior  to  the  exe- 
cution of  her  will  an  agreement  was  made 
between  testatrix  and  claimant  and  Wil- 
liam  C.    Parker   and  James   L.   Oillinghami 
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troBteeB,  while  testatrix  and  her  busband 
were  Uvlsg  apart,  whereby  the  trustees  re- 
ceived in  lien  ot  the  caefh  paymenta  provided 
for  ttiereln  a  note  tor  $S,600  signed  by  Sarah 
O.  Howland  and  Indorsed  by  Barker  O.  How- 
land,  made  payable  on  demand  to  the  tru^ 
tees.  All  conditions  on  which  the  trust  were 
made  were  complied  with  and  performed 
by  testatrix  up  to  the  time  of  her  death. 
Without  the  proceeds  of  the  trust  fund,  tes- 
tatrix's estate  was  insufficient  to  pay  her 
debts,  funeral  expenses,  and  cost  of  adminis- 
tration. The  note  since  the  death  of  testa- 
trix has  been  paid  to  the  trustees,  which  sum 
is  demanded  by  the  executrix  and  by  claim- 
ant; the  question  at  issue  being  whether  the 
power  of  appointment  established  in  the  trust 
has  been  executed  by  testatrix  In  her  last 
will,  80  that  the  executrix  becomes  entitled 
to  the  fund. 

The  trust  provided  that  whereas  claimant 
and  wife*  were  not  living  harmoniously  to- 
gether, and  she  having  left  him,  he  delivered 
to  the  trustees  (6,000  to  be  disposed  of  t  r' 
hla  wife's  benefit  according  to  certain  re- 
strictions, and  that,  in  the  event  of  the  wife's 
death  while  the  trust  remained  in  force,  the 
trust  funds  remaining  should  be  paid  by  the 
trustees  to  certain  persona  or  disposed  of  in 
such  manner  as  the  wife  by  her  last  wUl 
shall  direct  and  In  case  abe  died  intestate, 
said  fund  to  be  returned  to  the  husband. 

By  the  seventh  clause  of  the  will,  the  wife 
directed  that,  after  the  payment  of  her  Just 
debts,  expenses  of  funeral,  cremation  and 
burial,  and  administration,  and  delivery  of 
specific  bequests,  the  remainder  of  the  money, 
securities,  or  deposits  belraiglng  to  her  estate 
shall  be  held  by  her  executrix  during  the 
lifetime  of  her  cousin  Susan  A.  Gilbert,  and, 
during  the  continuance  of  the  trust  the  net 
income  received  therefrom  shall,  from  time 
to  time,  and  at  least  semiannually,  be  paid 
to  her  cousin  for  her  own'  personal  use  and 
free  from  all  Interference  or  control  of  her 
husband. 

The  eighth  clanse  provided  that  all  articles 
of  personal  property  belonging  to  her  at  her 
decease,  not  specifically  bequeathed  or  de- 
signated to  be  held  In  trust,  and  all  right, 
title,  and  interest,  if  any,  which  she  might 
have  in  any  real  estate  at  her  decease,  she. 
gave  to  her  sister,  Jessie  E.  Corson,  and  on 
the  termhiatlon  of  the  trust  the  net  amount 
then  remaining  of  the  trust  fund  should  be 
delivered  and  paid  to  her  sister,  who  should 
receive  and  dispose  of  the  same  as  her  own 
Individual  property,  free  from  the  control 
and  interference  of  her  husband,  to  her  and 
her  heirs  and  assigns  forever. 

Eugene  J.  Hadley  and  BenJ.  B.  Barney,  for 
appellant  Perry,  Jenney  &  Pottw,  for  ap» 
pellees. 

LOBINO,  J.  The  first  contention  made 
hy  the  executrix  Is  that  the  seventh  clause  of 
the  will  of  Mrs.  Howland  was  a  valid  exe- 
-cntlon  of  the  power>  and  her  second,  that  the 


eighth  clause  la  a  valid  execution  of  it  If  the 
seventh  Is  not. 

In  this  action  it  is  not  necessary  to  decide 
between  the  twa  If  eitter  clause  opera ter 
as  an  execution  of  the  power  the  fund  goes 
to  the  executrix  under  the  rule  established 
in  Olney  r.  Balch,  151  Mass.  318,  28  N.  £. 
258. 

We  are  of  opinion  that  the  fund  passes . 
under  the  eighth  clause  If  it  does  not  pass 
under  the  seventh  clause. 

It  is  settled  in  this  commonwealth  that 
where  a  testator  has  the  Income  of  property 
for  life  with  a  power  of  disposing  of  the 
principal  by  deed  or  by  will,  or  by  will  alone, 
a  residuary  bequest  or  devise  by  him  of  hia 
personal  or  of  his  real  property  is  to  be  con- 
strued to  be  an  execution  of  that  power. 
Amory  v.  Meredith,  7  Allen,  397;  Wlllard 
V.  Ware,  10  Allen,  263;  Bangs  v.  Smith,  98 
Mass.  270;  Sewall  v.  Wilmer,  132  Mass.  131; 
Cimiston  v.  BarUett  149  Maaa.  243,  21  JH.  B. 
373;Ha88am  v.  Hazen,  156  Mass.  93,30  K.  E. 
590;  Stone  v.  Forbes,  189  Mass.  163,  76  N.  E. 
141;  Tudor  V.  Vail,  195  Mass.  18,  80  N.  E.  590. 
"The  reason  which  uas  led  to  the  establish- 
ment of  the  general  rule  which  now  prevails  In 
England  (St  7  Wm.  IV;  1  Vict  c.  26.  a.  27),  as 
well  as  here,  [is]  that  where  one  has  the  use 
and  income  of  land  during  life  with  a  power 
of  dlaposltlon  after  death,  it  Is  natural  for 
him  to  consider  and  treat  it  as  his  own  prop- 
erty." a  Allen,  J.,  In  Cumston  v.  Bartlett 
149  Mass.  243,  250,  21  N.  E.  373,  374.  Not 
only  that,  but  It  la  not  unnatural  for  him 
to  speak  of  it  aa  hla  own  property  In  making 
hla  wUL 

In  the  case  at  bar  $2.')0  a  year  was  to  be 
paid  to  Mrs.  Howland  from  the  principal  of 
the  trust  fund  and  the  interest  thereon. 

The  contention  of  the  claimant  la  that  the 
eighth  clause  of  the  will  Is  not  a  bequest  of 
the  residue  of  the  personal  prcqterty  not 
otherwise  disposed  of  so  as  to  Include  per- 
aonal  property.  If  any,  described  in  the 
seventh  clause  which  does  not  pass  under 
that  clause  of  the  will.  His  argument  is  that 
the  eighth  clause  covers  "all  articles  of  per- 
sonal property  belonging  to  me  at  the  time 
of  my  decease  not  designated  to  be  held  in 
truat"  by  the  seventh  clause;  and,  since 
money,  securities,  and  deposits  are  designated 
to  be  held  in  trust  by  the  seventh  clause, 
they  are  as  matter  of  description  excluded 
from  the  eighth  clause.  The  bequest  made  In 
the  eighth  clause  is  "all  articles  of  personal 
property  belonging  to  me  at  my  decease, 
which  are  not  herein  specifically  bequeathed 
or  designated  to  be  held  in  trust  and  all 
right  title  and  Interest,  if  any,  which  I  may 
have  in  any  real  estate  at  my  decease  I  give," 
eta  We  are  of  opinion  that  the  words  "de- 
signated to  be  held  In  trust"  must  be  con- 
strued to  mean  given  In  trust  and  not  to 
mean  that  money,  securities,  and  deposits  are 
excluded  In  all  cases  from  the  personal  prop- 
erty covered  by  the  eighth  clause.  The 
eighth  clause,  therefore,  includes  all  peraoa- 
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al  property  which  does  not  pass  tmder  the 
previous  provlsiooB  of  the  will.  The  devise 
ccmtalned  in  this  article  Is  confessedly  a 
general  residuary  devise.  It  Is  evident  that 
the  bequest  there  made  was  intended  to  be 
equally  extensive. 

As  to  the  contention  of  the  executrix  that 
the  fund  passed  under  the  seventh  clause  of 
the  will:  The  description  of  the  personal 
property  covered  by  that  dause  of  the  will 
Indicates  that  the  testator  had  this  trust 
fund  In  mind.  By  the  terms  of  the  Indenture 
creating  the  trust  fund  of  $5,600,  It  was  to 
be  paid  in  money  and  deposited  In  bank,  and 
by  the  agreement  of  the  parties  a  promis- 
sory note  bad  been  substitated  therefor. 
Further,  if  it  had  appeared  that  Mrs.  How- 
land  bad  no  money,  securities  or  deposits  on 
April  14.  1905,  when  she  executed  her  will, 
that  fact  would  warrant  holding  the  seventh 
danse  to  be  an  execution  of  the  power.  See 
the  third  dass  of  cases  mentioned  by  Story. 
3.,  in  Blagge  v.  Miles,  1  Story,  426,  Fed.  Gas. 
No.  1,479,  referred  to  In  Amory  v.  Meredith, 
7  Allen,  397,  399.  See,  also.  Wallop  v.  Lord 
Portsmouth,  Appoidlx  to  Sugden  on  Powers 
(bth  Eng.  Ed.)  916;  Hurst  v.  Wlnchelsea,  2 
Koiyon,  444;  Id.,  2  Burr.  879,  and  1  Bl.  187; 
Standen  v  Standen,  2  Ves.  589;  Grant  v. 
Lyman,  4  Buss.  292.  The  statement  in  the 
agreed  facts  that,  "Without  the  proceeds  of 
said  trust  fund,  the  estate  ot  the  said  Mary 
E.  Howland  Is  Insufficient  to  pay  her  debts, 
funeral  expenses  and  charges  of  administra- 
tion," is  not  tantamount  to  a  statement  that 
the  testatrix  bad  no  money,  secnrities,  or  de- 
posits of  her  own  to  which  the  seventh  clause 
could  apply. 

The  question  whether  the  fund  passed 
under  the  seventh  or  eighth  dause  is  a  qoes- 
tlcni  which  should  be  dedded  in  a  suit  In 
which  the  legatees  named  in  those  two 
dauses  are  parties.  Upon  that  question  we 
express  no  opinion  now.  As  we  have  said. 
One  executrix  Is  entitled  to  the  fund,  which- 
ever way  that  question  Is  answered. 

The  entry  must  be: 

Judgment  reversed;  Judgment  to  be  enter- 
ed  for  the  plaintiff. 


000  Maa.  O 

BROOKS  V.  FITCHBURG  &  L.  ST.  RT.  CO. 

(Supreme  Judicial  Court  of  Massachaaetts. 
Worcester.     Oct  22,  1908.) 

t  Statutes  (J  225*)  — Cowstbuction  — Gow- 

STBUCTION  WITH  RErEBEHCE  TO  OtHKB  Stat- 
17TES. 

St.  1906,  p.  606,  c.  463,  revising  and  re- 
cnactins  the  general  railroad  law.  is  aa  to  part 
1,  I  63.  almost  identical  with  Rev.  Laws,  c. 
ill,  >  267..  St  1907,  p.  338,  c.  392,  amended 
St  1906,  p.  306,  c.  468,  pt  1,  |  63.  St 
1907,  'p.  3Z4,  c.  375,  amended  Rev.  Laws,  c. 
171.  I  2.  Held  that  as  the  amendiog  stat- 
atrs  are  in  effect  the  same  as  if  they  had  been 
originally  enacted  in  the  Revised  Laws,  the 
same  rules  of  construction  are  applicable  as  if 


both  were  enacted  at  the  same  time  and  aa  part 
of  the  same  general  statutory  scheme. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  303 ;   Dec.  Dig.  f  225.*] 

2.  Statutes  ({  224*)  —  Constbuciion  —  Con- 
STBUcnoH  wrrs  Rkfebbkce  to  Otheb  Stat- 
utes. 
'  Statutes  alleged  to  be  inconsistent  in  whole 
or  in  part  must  be  so  construed  as  to  give  rea- 
sonable effect  to  all,  nnless  there  be  some  posi- 
tive repugnancy  between  them. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {  302 ;   Dec.  Dig.  i  224.*] 

8.  Death  (S  9*)  — Aotionb  vob— Statctobx 
Pbovisions— Stbeet  Railway  Companies. 
,  St.  1907,  p.  324,  c.  875,  giving  an  action 
against  any  person  or  corijoratlon  whose  negli- 
gence, or  the  negligence  of  whose  servants, 
causes  the  death  of  a  person  other  than  an 
employ^,  does  not  indude  a  street  railway  com- 
pany ;  but  damages  against  it  for  the  death  of 
a  passenger  can  be  recovered  only  under  St 
1906,  p.  606,  c.  463,  pt  1,  t  63,  as  amended  by 
St  1907,  p.  338,  c  ^2,  making  street  railways 
liable  for  the  death  of  passengers,  and  per- 
sons other  than  passengers,  not  employes,  in 
the  exercise  of  due  care. 

[Bid.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  {  9.»] 

Appeal  from  Superior  Court,  Worcester 
County. 

Action  by  E^wln  L.  Brooks,  as  administra- 
tor, against  the  Fitchburg  &  Leominster 
Street  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Affirmed. 

James  £.  McConnell  and  J.  H.  P.  Dyer,  for 
ai^ellant  Charles  F.  Baker  and  Emerson 
W.  Baker,  for  appellee. 

RUGO,  J.  The  plalnturs  declaration  al- 
leges that  his  intestate,  while  a  passenger  up. 
on  the  defendant  street  railway,  received  an 
injury  on  September  '24,  1906,  by  reason  of 
the  negligence  of  the  defendant's  servants, 
from  which  she  died  on  June  3,  1907,  being 
survived  by  husband  and  children,  and  that 
the  action  Is  brought  under  St  1907,  p.  824^ 
c.  375,  the  writ  being  dated  February  17, 
1908.  The  question  presented  is  whether  said 
statute,  approved  May  4,  1907,  renders  a 
street  railway  company  liable  In  damages 
for  death  caused  by  the  negllgenoe  of  Itself 
or  Its  servants.  It  is  contended,  on  the  one 
Bide,  that  Its  language  Is  plain  and  compre- 
hensive and  In  its  terms  broad  enough  to 
include  street  railway  companies,  and  ou 
the  other,  that  taking  Into  perspective  all 
our  statutes  authorising  recovery  for  death 
caused  by  negligence  and  giving  to  each  its 
proper  scope  and  construing  them  all  so  as 
to  constitute  an  harmonious  legal  system,  it 
was  not  the  Intent  of  the  Legislature  to  In- 
clude street  railway  companies  within  said 
act,  but  that  damages  for  sndi  a  misfortune 
as  Is  here  set'  forth  can  be  recovered  only  nn- 
der  St  1906,  p.  506,  c.  463,  pt  1,  {  63,  as 
amended  by  St  1907,  p.  338.  c.  392,  approv- 
ed May  8,  1907.  Substantially  this  question 
was  left  open  in  Beale  v.  Old  Colony  Street 
Railway  Co.,  196  Mass.  119,  81  N.  B.  867, 
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and,  while  adverted  to  in  Oullgban  v.  But- 
ler, 189  Mass.  2S7,  295,  75  N.  E.  726,  In  Eel- 
sey  V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  181  Mass. 
64,  63  N.  E.  8,  and  In  Hudson  t.  Lynn  & 
Boston  Railroad  Co.,  185  Mass.  510,  71  N.  E. 
66,  was  not  decided. 

In  determining  this  question,  the  origin  and 
subsequent  history  of  the  several  statutes  are 
Important  It  Is  elemental  in  this  common- 
wealth that  at  common  law  there  was  no  re- 
covery for  negligence  causing  loss  of  life.  The 
earliest  statute  in  this  commonwealth,  provid- 
ing damages  for  death,  was  passed  over  200 
years  ago,  and  related  to  death  caused  by  de- 
fects in  highways.  Prov.  St.  1693,  p.  137,  c.  6, 1 
6.  Its  substance  Is  now  found  in  Rev.  Laws,  c. 
61,  (  17,  and  has  continuously  been  a  part  of 
our  statute  law  ever  since  its  first  enact- 
ment It  was  the  only  statute  of  the  kind 
until  St  1840,  p.  224,  c.  80,  was  passed,  which 
gave  a  remedy  by  indictment  against  all  com- 
mon carriers  tor  causing,  by  their  own  neg- 
ligence or  the  unfitness  or  gross  carelessness 
of  their  employes,  the  loss  of  life  of  a  pas- 
senger, whether  in  the  exercise  of  due  care 
or  not  By  St  1853.  p.  622,  c.  414,  railroad 
corporations  were  made  liable  to  indictment 
for  causing  under  similar  conditions  the  loss 
of  life  of  any  person  in  the  exercise  of  due 
oare,  not  a  passenger  or  employ^,  thus  extend- 
ing liability  against  railroads  alone  beyond 
that  established  In  1840  for  all  common  car- 
riers. The  ground  of  liability  and  the  meas- 
ure of  recovery  were  the  same  in  both  stat- 
utes. When  the  laws  of  the  commonwealth 
were  consolidated  in  the  General  Statutes,  a 
chapter  was  devoted  to  railroad  corporations, 
and  by  two  sections  the  pre-existing  liability 
of  railroads  for  loss  of  life  was  continued: 
Chapter  63,  i  97,  Gen.  St  1860,  continued 
that  imposed  by  St  1840,  p.  224,  c.  80,  and 
lection  98  that  created  by  St  1853,  p.  622.  c. 
414.  The  liability  for  loss  of  life  of  a  pas- 
senger by  other  common  carriers  was  re- 
enacted  in  chapter  160,  f  34,  Gen.  St  1880. 
The  ground  of  liability  in  both  cases  was  the 
same,  namely,  the  negligence  or  carelessness 
of  the  defendant  itself  or  the  unfitness  or 
gross  negligence  or  carelessness  of  Its  serv- 
ants or  agents.  St  1864,  p.  165,  c.  229,  was 
the  first  general  law  respecting  street  rail- 
ways. By  section  87  it  was  provided  that  if, 
by  reason  of  the  negligence  of  the  company 
or  the  unfitness,  negligence  or  carelessness  of 
Its  servants,  the  life  of  any  person,  whether 
passenger  or  not,  in  the  exercise  of  due  care, 
and  not  in  the  employ  of  the  company,  was 
lost  there  should  be  a  remedy  by  Indictment 
This  section  differed  in  important  particulars 
from  the  preceding  statutes.  It  imposed  lia- 
bility for  the  mere  negligence  of  Its  servants 
and  agents,  while  railroads  and  other  com- 
mon carriers  were  liable  only  for  the  gross 
negligence  of  their  servants  or  agents.  Street 
railways  were  made  liable  also  for  the  death 
of  persons  other  than  passengers  who  were 
not  its  employes,  being  in  this  respect  upon 
the  lame  footing  as  railroads,  and  having  a 


severer  liability  tlian  other  common  carriers, 
but,  on  the  other  hand,  all  persons,  whether 
passengers  or  not,  were  required  to  be  in  the 
exercise  of  due  cate  as  a  prerequisite  to  the 
liability,  in  this  respect  the  burden  as  to 
passengers  being  less  severe  than  that  upon 
railroads  or  other  common  carriers.  The 
next  general  codification  of  the  street  railway 
laws  was  St  1871,  p.  740,  c.  381,  |  49  of  whidt 
continued  this  same  liability  of  street  railway 
companies.  In  1874,  by  chapter  372,  p.  347,  of 
the  Acts  of  that  year,  the  general  laws  relat- 
ing to  railroads  were  consolidated  and  re-en- 
acted, and  by  section  163  the  liability  of  rail- 
roads in  this  regard  was  continued  upon  the 
same  basis  as  that  theretofore  existing.  By  St 
1881,  p.  621,  c.  199,  the  Important  change  was 
made  in  the  law  as  to  loss  of  life  occasioned 
by  railroad  companies  and  proprietors  of  any 
steamboat,  stage  coach  or  common  carriers 
of  passengers,  and  for  the  life  of  a  person- 
lost  by  a  defective  highway,  in  that  a  new 
remedy,  namely,  an  action  of  tort,  was  given 
for  the  benefit  of  the  widow  and  near  kin- 
dred of  the  person  deceased.  Section  6  of 
this  act  preserved  as  concurrent  the  remedy 
by  indictment  existing  against  railroads  by 
St  1874,  pp.  896,  397,  c.  372,  »  163,  164,  but 
made  no  corresponding  preservation  of  rem- 
edy against  other  common  carriers  or  mu- 
nicipalities. This  act  did  not  include  street 
railways  by  name.  When  the  Public  Stat- 
utes were  enacted,  the  liability  to  indictment 
disappeared  against  all  except  railroads  and 
street  railways.  The  Public  Statutes  made 
important  dianges  in  the  laws  theretofore 
existing,  in  that  It  combined  the  remedy  by 
indictment  against  both  steam  railroads  and 
street  railways  in  a  single  section,  and  ex- 
cluded the  latter  from  liability  for  ordinary 
negligence  of  their  servants  and  agents,  and 
placed  them  <m  the  more  restricted  ground, 
upon  which  railroads  and  other  common  car- 
riers had  always  stood,  of  liability  only  for 
gross  negligence  of  servants  and  agents.  It 
also  placed  the  street  railways  upon  a  more 
favorable  footing  than  before,  in  that  per- 
sons not  passengers  were  required  to  be  in 
the  exercise  of  due  diligence  before  liability' 
for  their  death  arose.  Pub.  St  1882,  c.  112,  | 
212.  But  this  section  did  not  by  express 
phrase  give  the  remedy  by  action  of  tort 
against  street  railways.  Pub.  St  1882,  c. 
73,  I  6,  continued  the  liability  of  "the  pro- 
prietor or  proprietors  of  a  steamboat  or 
stage  coach,  or  of  common  carriers  of  pas- 
sengers," subjecting  them  only  to  an  action 
of  tort  for  loss  of  life  of  passengers,  but  up- 
on the  same  conditions  as  before.  Upon  this 
state  of  legislation  it  was  held.  In  Holland  v. 
Lynn  &  Boston  R.  R.,  144  Mass.  425,  11  K. 
E.  674,  without  adverting  to  the  distinctions 
in  the  statutes  just  pointed  out  between  lia- 
bility for  gross  and  ordinary  negligence  nor 
the  differences  as  to  due  care  being  a  pre- 
requisite to  recovery,  that  street  railway 
companies  were  not  included  within  the  pur- 
view of  Pub.  St  1882,  a  73,  i  6,  renderlnc 
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"common  carriers"  liable  to  an  action  of  tort, 
for  the  reason  that  the  conclnsion  waa  Ir- 
resistible that  It  was  not  the  Intent  of  the 
li^lslature  by  that  enactment  to  Include 
Bucb  companies.  St.  1883,  p.  S32,  c.  243,  im- 
posed upon  the  railroads  liability  for  the 
death  of  an  employ^  occurring  under  such 
circumstances  as  would  have  oitltled  the 
deceased  to  maintain  an  action  against  the 
corporation  if  death  had  not  resulted,  under 
the  same  conditions  and  with'  the  same  rem- 
edies as  If  the  deceased  had  not  been  an  eso- 
ploy&  The  remedy  by  an  action  of  tort, 
wblcli  bad,  by  St  1881,  p.  521,  c.  199,  been 
given  where  there  was  liability  tor  death, 
against  steam  railroads  and  other  common 
carriers,  was  extended  to  street-railway  com- 
panies by  St  1886,  p.  117,  c.  140,  thus  sup- 
plying the  omission  pointed  out  in  Holland 
T.  Lynn  ft  Boston  R.  R.  Co.,  144  Mass.  425, 
U  N.  Bl  674.  In  1871,  by  chapter  852,  p. 
699,  of  the  acts  of  that  year  it  was  enacted 
that  a  railroad  should  be  liable  to  indictment 
as  provided  by  Gen.  St  1860,  c.  63,  i  98,  for 
causing  death  by  collision  with  its  endues  or 
ears  at  a  grade  crossing  where  sounding  of 
a  whistle  or  ringing  of  a  bell  was  required 
and  these  signals  were  not  given,  unless  the 
deceased  or  those  responsible  for  him  In  ad- 
dition to  the  want  of  ordinary  care,  was  also 
gnllty  of  gross  or  wilful  negligence  or  acting 
In  Tlolatlon  of  the  law  and  these  contributed 
to  the  death.  This  relieved  a  plaintiff  in  one 
respect  from  the  burden  of  proof,  and  Impos- 
ed a  heavy  burden  of  proof  upon  tbe  ral,lroad 
as  an  affirmative  defense.  Commonwealth  v. 
B.  &  M.  R.  R.,  133  Mass.  383 ;  Manley  v.  B.  ft 
M.  R.  R.,  159  Mass.  493,  34  N.  E.  951 ;  McDon- 
ald V.  N.  I.  a  ft  H.  R.  R.,  186  Mass.  474,  72 
N.  BL  6S.  This  provision  has  been  retained 
without  very  material  change,  except  that  an 
action  of  tort  has  been  also  given,  until  the 
present  time.  St  1874,  p.  397,  c.  372, 1 164;  St 
1881,  p.  521,  c.  199,  i  2;  Pub.  St  1882,  c.  112,  { 
218 ;  Rev.  Lews,  c.  Ill,  S  268 ;  St  1906,  p.  580,  c. 
483,  pt  II,  I  24S.  It  is  not  necessary  to  trace 
the  history  of  employer's  liability  (St.  1887, 
p.  899,  c.  270),  because  it  imposes  litibillty 
upon  all  employers  of  labor  (with  certain  ex- 
ceptions), and  contains,  so  far  as  this  Inquiry 
la  concerned,  no  distinctions  between  differ- 
ent kinds  of  employers,  and  as  to  street  rail- 
way companies  does  not  furnish  a  remedy  up- 
on die  same  ground  as  St  1907,  p.  824,  c. 
875,  or  chapter  392  (page  338).  The  next 
change  of  importance  was  by  St  1897,  p. 
888.  c.  416,  which  subjected  corporations  op- 
erating gas  or  electric  light  plants  or  systems 
to  an  action  of  tort  where  the  life  of  a  per- 
son, exercising  due  diligence  and  not  an  em- 
ployif  was  lost  by  the  negligence  of  tbe  cor- 
poration or  the  unfitness  or  gross  negligence 
of  its  servants  or  agents,  but  this  statute  did 
not  confer  the  remedy  by  Indictment  St 
1898,  p.  724,  c.  665,  provided  an  action  of 
tort  against  any  person  or  corporation  whose 
fi^ligence  ot  the  gross  negligence  of  whose 


servants  or  agents  caused  the  loss  of  life  of 
a  person,  other  than  an  employ^.  In  the  ex- 
ercise of  due  care.  This  is  the  precursor  of 
the  statute,  under  which  the  plaintiff  claims, 
and  is  the  first  statute  of  the  Idnd,  which 
omits  unfitness  of  the  servant  or  agent  as  a 
ground  of  liability.  This  statute  would  not 
ordinarily  be  construed  as  a  repeal  of  exist- 
ing statutes  as  to  common  carriers  of  all 
Iclnds,  because  they  might  be  liable  for  the 
death  of  a  passenger,  not  in  the  exercise  ot 
due  care.  The  statutes  being  remedial,  it 
cannot  be  inferred  that  a  repeal  was  intend- 
ed by  the  enactment  of  a  new  statute  impos- 
ing a  more  onerous  burden  of  proof  upon  a 
plaintiff,  without  much  clearer  manifestation 
of  legislative  will  than  this  statute  shows. 
But  the  legislative  Intent  can  be  beet  ascer- 
tained from  its  action  In  the  compilation 
of  the  Revised  Laws,  where  these  two  stat- 
utes were  combined  in  chapter  171,  i  2,  and 
the  liability  was  based  upon  tbe  negligence 
of  the  person  or  corporation  causing  the 
death  or  the  gross  negligence  of  its  servants 
or  agents,  omitting  again,  as  an  express 
ground,  unfitness  of  servants.  The  liability 
of  railroads  and  street  railways  for  caua> 
Ing  tbe  death  of  any  person  was  included  in  a 
single  sectiou.  Rev.  Laws,  c.  Ill,  §  267,  in  sub- 
stantially the  same  language  as  that  before 
used.  See,  also,  section  26a  The  llnbllity 
of  other  common  carriers  was  re-enacted  in 
Rev.  Laws,  c.  70,  S  6.  The  liability  of  munlo. 
ipalltiea  for  death  caused  by  defects  in  high- 
ways was  continued  by  Rev.  Laws,  c.  61,  | 
17.  The  employer's  liability  act  giving  an 
action  for  causing  the  death  of  an  employfi, 
is  found  in  Rev.  Laws,  c.  106,  U  72,  73,  74,  75. 
In  this  state  of  the  statute  law  It  is  plain, 
from  the  origin  and  history  of  the  various 
acts  of  legislation  and  their  collocation  in 
this  compilation,  that  five  different  classea 
of  liability  for  causing  death  are  established: 
First  that  relating  to  death  of  employes; 
second,  that  against  municipalities  for  death 
occurring  by  defects  upon  highways;  third, 
that  against  railroads  and  street  railways 
for  causing  the  death  of  passengers  and  per- 
sons other  than  passengers,  not  employes,  in 
the  exercise  of  due  care,  except  in  the  case 
of  railroads  causing  death  at  a  grade  cross- 
ing when  the  burden  of  proving  the  gross  neg- 
ligence of  the  deceased  rests  on  the  railroad, 
and  against  railroads  alone  for  causing  the 
death  of  employes,  who,  if  not  killed,  might 
have  recovered  damages;  fourth,  that  against 
other  common  carriers,  who  are  liable  only  for 
tbe  death  of  passengers ;  and,  fifth,  that  against 
all  other  persons  and  corporations  for  caus- 
ing the  death  of  others  than  employes.  Tbe 
three  last  classes  were  not  intended  to  exist 
as  concurrent  remedies,  giving,  an  election  be- 
tween them  to  the  persons  entitied  to  main- 
tain them,  because  there  were  Important  dif- 
ferences in  the  liability  imposed  by  the  seT» 
eral  statutes.  It  Is  unlikely  that  the  Legis- 
lature would  by  express  enactment  impose. 
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different  civD  HabUltleB  for  the  same  act  for 
the  bmeflt  of  the  same  persons.  The  rail- 
road and  Btr^t  railway  and  otiier  common 
carriers  were  liable-  for  death  occasioned 
by  the  nnfltnesa  of  their  employes,  while  the 
last  mentioned  class  of  persons  was  not,  by 
the  express  phrase  of  the  statute,  made  so 
liable.  Whether  this  makes  a  substantial  dif- 
ference In  the  rights  of  the  parties  may  be 
open  to  inquiry  when  tlte  proper  occasion 
arises.  Railroads,  street  railways,  and  oth- 
er common  carriers  were  liable  for  the  death 
of  a  passenger,  even  if  such  passenger  was 
not  in  the  exercise  of  due  care,  while  in  the 
latter  class  due  care  on  the  part  of  the  per- 
son deceased  was  a  condition  precedent  to 
recovery.  Again,  the  remedy  for  indictment 
was  provided  against  railroads  and  street 
railways,  while  only  the  action  of  tort  ex- 
ists against  the  other  persons  liable.  And, 
finally,  an  employ^  of  the  railroad  is  in  some 
respects  placed  on  the  same  footing  as  a 
stranger  to  the  employment,  not  a  passenger. 
In  important  particulars,  therefore,  the  liabil- 
ity of  steam  railroads  and  street  raUways  is 
greater  than  that  provided  against  the  oth- 
er classes.  In  the  light  of  this  sltnation  we 
proceed  to  examine  the  subsequent  legisla- 
tion. The  general  railroad  law  was  revised 
and  re-enacted  by  St  1806,  p.  606,  c.  463,  pt 
1,  section  6S  of  which  is  almost  identical  with 
Rev.  Laws,  C.  Ill,  f  267.  St  1907,  p.  338,  C 
392,  amended  St  1906,  p.  506,  c.  463,  pt  1, 
i  68,  by  increasing  the  maximum  of  liability 
in  case  of  death  of  a  person  other  than  an 
employe  from  $5,000  to  $10,000,  and  by  strik- 
ing out  the  words  "gross"  before  "negli- 
gence." St  1907,  p.  324,  c.  375,  under  which 
the  plaintiff  claims  to  recover.  Is  an  amend- 
ment of  Rev.  Laws,  c.  171,  g  2.  It  makes  a 
fimilar  increase  of  maximum  liability  and 
change  in  the  degree  of  negligence  of  em- 
ployee, for  which  a  defendant  may  be  liable. 
In  effect  hoth  these  amending  statutes  are 
the  same  as  If  they  had  bem  originally  en- 
acted tn  the  Revised  Laws  in  the  form,  in 
which  tliey  now  appear.  Hartley  v.  Boston 
ft  Northern  St  Ry.  Co.,  198  Mass.  163,  83 
N.  E.  1093.  Therefore,  the  same  rules  of 
construction  are  applicable  as  if  both  stat- 
utes were  enacted  at  the  same  time,  and  as  a 
part  of  the  same  general  statutory  scheme. 
The  liability  of  common  carriers  other  than 
railroads  and  street  railways  established  l>y 
Rev.  Laws,  c.  70,  g  6,  has  been  unchanged. 
The  principle  of  interpretation  is  well  es- 
tablished, that  statutes  alleged  to  be  Incon- 
sistent with  each  other,  in  whole  or  in  part, 
must  be  so  construed  as  to  give  reasonable 
effect  to  all,  unless  there  be  some  positive 
repugnancy  between  them.  U.  S.  v.  Lee  Yen 
Tal,  186  V.  S.  218,  22  Sup.  Ct  629,  46  L.  Ed. 
878;  Pollock  v.  Lands  Improvement  Co.,  87 
Cb.  Div.  661;    Thorpe  t.  Adams,  L.  R.  a  | 


C.  P.  125;  Hill  T.  Hffl,  1  Exchequer  Div. 
411 ;  Copeland  v.  Springfield,  166  Mass.  40S, 
44  N.  E.  605 ;   Brown  v,  Lowell,  8  Mete.  172. 

This  review  of  the  statutes  demonstrates 
that  the  Legislature  has  always,  in  the  re- 
spects now  under  consideration,  treated  rail- 
roads and  street  raUways  as  separate  classes 
of  corporations,  not  always  upon  the  same 
basis,  and  iias  generally  held  them  to  a  high- 
er degree  of  liability  than  other  persons  or 
corporations.  This  legislative  policy  contin- 
ues In  the  statutes  as  they  now  exist,  save 
only  as  to  the  limitation  of  the  time,  within 
which  action  may  l>e  brought  It  cannot  be 
assumed,  as  before  pointed  out,  that  the  stat- 
utes, upon  which  the  plaintiff  relies,  repealed 
by  implication  (for  there  is  no  express  re- 
peal) Rev.  Laws,  a  70,  g  6,  and  St.  1906,  p. 
606,  c.  463,  pt  1,  g  63.  Such  an  assumption 
would  t>e  especially  violent  In  view  of  St 
1907,  p.  388,  c.  392,  passed  four  days  later 
than  the  one  under  which  the  plaintiff  claims, 
which  reaffirmed  with  increased  liability  the 
remedies  against  railroads  and  street  rail- 
ways. There  is  room  for  a  reasonable  ap- 
plication and  ample  field  for  operation  of 
St  1907,  p.  324,  c.  375,  by  treating  it  purely 
as  a  remedial  statute,  and  applicable  to  oth- 
er persons  and  corporations  not  subjected  by 
existing  statutes  to  any  like  liability,  al- 
though, In  view  of  the  statutes  respecting  li- 
abilities of  cities  and  towns  for  death  occa- 
sioned by  defects  in  highways,  and  Linehan 
V.  Cambridge,  109  Mass.  212,  it  may  be  doubt- 
ful whether  it  was  intended  to  apply  to  mu- 
nicipalities. 

The  conclusion  we  have  reached  gains 
strong  support  from  the  fact  that  these  se^ 
era!  provisions  are  all  enacted  in  a  general 
compilation  of  the  body  of  statute  law  of 
the  commonwealth,  which  was  first  made  by 
a  commission  of  three  learned  lawyers,  after 
a  labor  of  about  five  years,  whose  report 
shows  no  indloation  of  a  thought  of  Incon> 
sistency  or  duplication  of  remedies,  and  was 
subjected  to  prolonged  examination  by  a 
Joint  special  committee  of  the  Oeneral  Court 
sitting  after  the  close  of  the  regular  session 
(Resolves  1901,  p.  631,  c.  Ill),  and  from  the 
further  fact  that  both  the  railroad  and  street 
railway  statute  and  the  general  death  liabil- 
ity statute  were  re-enacted  in  a  new  form, 
as  before  pointed  out  by  the  Legislature  ot 
1907.  Arguments  which  might  have  plau- 
sibility touching  detached  statutes,  passed  at 
different  sessions  of  the  Legislature,  have 
no  force  as  to  such  a  t>ody  of  law.  It  is 
inconceivable  that  these  divers  provisions 
for  differing  grades  of  liability  could  exist 
without  deliberate  Intention.  The  view  we 
take  upon  this  question  renders  it  unneces- 
sary to  discuss  the  other  defense  raised^ 

Judgmoit  afllimed. 


Digitized  by 


Google 


8HBBLA0  T.  EELLET. 


293 


(200  Haaa.   tS2) 

SHERLAO  r.  KBTiliET. 

(Sapreme  Jndicial  Court  of  Massachasetts. 

BriBto!.     Not.  24,  1908.) 

1.  Death  (§  9*)— Right  of  Action. 

Independent  of  statute,  no  recovery  can  b« 
had  for  damage*  ariaing  aolely  from  death,  how- 
ever wrongfullr  caused,  either  in  actions  of  con> 
tract  or  of  tort. 

[Ed.  Note.— For  otlter  cases,  see  Death,  Cent 
Dig.  t  10;  Dec.  Dig.  i  «.*] 

2.  Death  (§  9*)— Eight  or  AonoK— Statu- 
T0B7  Pbovibions. 

Rev.  Laws  1902,  c.  171,  I  2,  as  amended  by 
St.  1907,  p.  324,  c  375,  giving  a  right  of  action 
for  a  death  and  applying  to  all  corporations 
and  persons  not  within  statutes  applying  to 
deaths  caused  by  particular  corporations  or 
classes  of  persons,  covers  death  by  negligence, 
whether  the  relations  of  the  parties  are  such 
that  there  is  a  breach  of  an  express  or  implied 
contract,  or  whether  the  doty  neglected  arises 
ontstde  ot  a  contract,  and  the  remedy  is  exclu- 
sive of  any  other  in  the  cases  to  which  it  ap- 
plies. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  8  11 :  Dec.  Dig.  S  9.*] 

8.   PHySICIARS  AND   SOBQEONS  (S   18*)  — COR- 
TBACT  FOB  SKBTICXB— AcnON  FOB  BBBACH— 

Dahaoes. 

In  an  action  for  breach  of  a  contract  by  a 
physician  to  render  necessary  and  proper  medi- 
cal care  to  plaintifTs  wife,  plaintitF  could  re- 
cover for  additional  expenses  for  her  treatment 
caused  by  defendant's  failure  to  perform  his  con- 
tract, though  the  failure  resulted  in  the  wife's 
death. 

[E!d.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  {  46 ;  Dec.  Dig.  §  IS.*] 

i.  CoRTBACTS  (5  337*)— Action  fob  Bbeach— 

PUiADmo— AlXEOATIONS    OF    BbEAOH— SUF- 
nCIENOT. 

A  breach  of  contract  may  be  assigned  in 
Uie  negative  of  the  words  of  the  contract,  except 
where  such  a  negative  wonld  hot  Blainly  show 
that  there  is  a  breach. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  1682,  1683 ;  Dec.  Dig.  §  337.*] 

6.  Dakages  (9  142*)  — Pleading- Gkncbai, 
Avbbhent  in  Ad  Damnuu — Sufficienct. 
.  A  general  averment  of  damages  in  the  ad 
damnum  in  an  action  for  breach  of  contract  is 
sufficient  -wheve  there  are  previous  averments 
showing  a  liability,  unless  special  damages  are 
claimed. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  406,  413;   Dec.  Dig.  |  142.*] 

Ai»peal  from  Superior  Court,  Bristol  Coanty. 

Action  by  Lawrence  Sherlag  against  Sam- 
nel  J.  Kelley.  A  demurrer  to  the  declaration 
was  sustained,  and  plaintiff  appeals.  Be- 
Tersed,  and  demurrer  overruled. 

Frank  A.  Pease,  for  appellant  Hugo  A. 
Dubuque,  for  appellee. 

KNOWLTON,  a  3.  The  qnesHon  Intended 
to  be  raised  by  the  defendant's  demurrer  to 
the  declaration,  and  the  question  principally 
discussed  at  the  argument  Is  whether,  imder 
an  action  of  contract  brought  upon  the  im- 
plied agreement  of  a  physician  with  a  hus- 
band to  render  necessary  and  proper  medical 
care  and  service  to  his  wife  In  her  illness,  a 
recovery  can  he  had  for  the  husband's  loss 


of  her  society,  care,  and  comfort,  resulting 
from  her  death  caused  by  the  defendant's  fail- 
ure to  perform  bis  contract 

For  many  years  it  has  been  held  In  this 
commonwealth  that,  without  a  statutory  pro- 
vision, no  recovery  can  be  had  for  the  death 
of  a  i)er8on,  however  wrongfully  caused  by 
another.  This  has  been  decided  in  cases 
where  the  plaintiff  was  In  such  relatons  to 
the  deceased  iierson  that,  by  reason  of  the 
death,  be  was  deprived  of  valuable  legal 
rights,  as  in  the  case  of  a  husband  suing  for 
loss  of  the  services  and  consortium  of  his  wife 
whose  death  was  caused  by  the  defendant's 
negligence  (Carey  v.  Berkshire  Railroad  Cdm- 
pany,  1  Cush.  476,  48  Am.  Dec.  616),  and 
in  a  similar  case,  where  the  action  was 
brought  by  a  father  for  loss  of  services  of 
bis  minor  son  (Skinner  v.  Housatonlc  Rail- 
road Company,  1  Cush.  475,  48  Am.  Dea 
616).  So  it  was  held  that  «  promise  to  pay 
an  annuity  to  a  widow,  on  account  of  the 
death  of  her  husband  through  the  defendant's 
negligence,  and  upon  her  agreement  to  for- 
bear to  sue,  could  not  be  enforced,  although 
she  was  deprived  of  her  husband's  support 
and  of  his  consortium.  Palfrey  v.  Portland, 
Sac.  &  Portsmouth  Railroad  Company,  4 
Allen,  55.  See  Nolln  v.  Pearson,  191  Mass. 
283,  77  N.  E.  880,  4  L.  R.  A.  (N.  8.)  643,  114 
Am.  St  Rep.  605.  It  was  recognized  that 
In  some  countries,  under  different  systems 
of  jurisprudence,  the  law  was  different.  Ca- 
rey V.  Berkshire  Railroad  Company,  1  Cush. 
475,  48  Am.  Dec.  616.  But  except  as  changed 
by  statute,  this  doctrine  Is  firmly  established 
In  the  law  of  this  commonwealth.  Barrett 
v.  Dolan,  130  Mass.  366,  39  Am.  Rep.  456; 
Richardson  v.  New  York  Central  Railroad 
Company,  98  Mass.  86-89;  Worcester  &  Soh- 
nrban  Street  Railway  Company  v.  Travelers' 
Insurance  Company,  180  Mass.  263-265,  62 
N.  E.  864,  67  L.  R.  A.  629,  91  Am.  St  Rep^ 
276.  The  decisions  exclude,  as  a  ground  of 
recovery,  all  elements  of  damage  which  arise 
solely  from  death,  and  as  to  such  damage 
they  are  api)licable  to  actions  of  contract  aa 
to  actions  of  tort 

The  whole  subject  Is  now  covered  by  stat- 
utes, of  which  some  apply  only  to  deaths 
caused  by  certain  corporations  or  classes  of 
persons,  as  railroad  and  street  railway  cor- 
porations, common  carriers  and  employeis 
of  labor,  and  one  Is  general  (Rev.  Laws,  c. 
171,  f  2,  amended  by  St  1907,  p.  824,  c  375), 
applying  to  all  other  corporations  and  i>er- 
sons.  This  last  statute  covers  death  by  neg- 
ligence, whether  the  relations  of  the  parties 
are  such  that  there  Is  a  breach  of  an  express 
or  Implied  contract,  or  whether  the  duty  neg- 
lected arises  outside  of  any  contract  The 
remedy  given  by  it  is  exclusive  of '  any  other 
in  the  cases  to  which  It  applies;  and.  If  the 
present  plaintiff  bad  brought  his  action  sea- 
sonably, be  would  have  been  entitled  to  a  re- 
covery  under  it     So  far  as   the  plaintiff 
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claims  damages  growing  out  of  the  death  of 
bis  wife,  we  are  of  opinion  that  the  first 
and  second  grounds  of  demurrer  are  a  bar 
to  his  recovery. 

The  third  ground  of  demurrer  Is  as  fol- 
lows: "For  that  the  plaintiff  cannot  recover 
In  an  action  of  contract  for  alleged  Injury 
to  his  wife,  resulting  in  her  death,  as  stated 
in  the  declaration."  If,  through  a  breach  of 
the  defendant's  contract,  there  was  an  in- 
Jury  to  the  plaintiff's  wife  that  caused  him 
damage,  he  can  recover  for  it  in  an  action  of 
contract,  notwithstanding  ttiat  it  finally  re- 
sulted in  her  death.  If  he  was  caused  addi- 
tiohal  expenses  for  her  nursing,  care,  and 
treatment  by  the  defendant's  failure  to  per- 
form his  contract,  be  is  entitled  to  damages. 
The  fact  that  his  wife  subsequently  died 
from  the  same  cause  is  immaterial.  As  to 
this  part  of  the  case  the  declaration  may  be 
considered  as  if  the  allegation  of  death  and 
the  consequences  of  the  death  were  omitted. 

The  demurrer  does  not  distinctly  raise  the 
question  whether  the  declaration  is  insuffi- 
cient to  penult  a  recovery  of  nominal  dam- 
ages or  of  actual  general  damages,  if  any 
were  suffered  previous  to  her  death.  If  the 
question  were  raised,  we  should  be  obliged  to 
answer  it  adversely  to  the  defendant.  The 
Implied  contract  is  set  out,  and  the  defend- 
ant's failure  to  perform  it.  In  Hagan  v. 
Riley,  15  Gray,  615,  Chief  Justice  Shaw  says: 
"For  every  breach  of  a  contract  made  on 
good  consideration  the  law  awards  some  dam* 
age." 

The  breach  Is  sufficiently  alleged.  It  Is 
a  general  rule  in  pleading  that  a  breach  of  a 
contract  may  be  assigned  in  the  negative  of 
the  words  of  the  contract.  The  exception  is 
when  such  a  negative  .does  not  plainly  show 
that  there  Is  a  breach.  Marston  v.  Hobbs,  2 
Mass.  433,  S  Am.  Dee.  61 ;  Bacon  v.  Lincoln, 
4  Cush,  210,  50  Am.  Dec.  765;  Fisk  v.  Hicks, 
31  N.  H.  535-541;  Randel  v.  Chesapeake  & 
Delaware  Canal  Company,  1  Har.  (Del.)  151- 
175 ;  Kartbaus  v.  Owings,  2  Gill  &  J.  (Md.) 
430-441;  Polrler  v.  Gravel,  88  Cal.  79-82, 
25  Pac.  962 ;  Westbrook  v.  Schmans,  51  Kan. 
558-661,  33  Pac.  306. 

'  The  only  averment  of  damages  is  general 
In  the  ad  damnum.  Where  there  are  previ- 
ous averments  that  show  a  liability  this  Is 
enough,  unless  special  damages  are  claimed. 
The  forms  of  pleading  previously  used  In 
this  commonwealth  are  authorized  by  Rev. 
Laws,  c  173,  I  130.  In  Pub.  St.  1882,  c.  167, 
§  94,  under  the  forma  of  declarations  In  ac- 
tions of  tort.  Is  this  language:  "The  ad  dam- 
num is  a  sufficient  allegation  of  damage  In 
all  cases  In  which  special  damages  are  not 
claimed."  In  the  form  of  declaration  for 
breach  of- promise  of  marriage,  there  is  no 
reference  to  the  subject  of  damages,  but  the 
claim  Is  left  to  the  ad  damnum.  This  is  also 
true  of  some  of  the  other  forms  In  actions  of 
contract  is  the  same  section.    The  principle 


is  recognized  in  many  cases.  Baldwin  v. 
Worcester  Railroad  Corporation,  4  Gray,  333; 
Prentiss  v.  Barnes,  6  Allen,  410;  Warner  v. 
Bacon,  8  Gray,  397,  69  Am.  Dec.  253  ;  Postle- 
walte  V.  Wise,  17  W.  Va.  1-24  ;  Hoffman  v. 
Dickinson,  31  W.  Va.  142-146,  6  S.  B.  53; 
Louisville,  eta.  Railroad  Company  v.  Smith, 
58  Ind.  575;  Lara  way  v.  Perkins,  10  N.  Y. 
371 ;  Peters  v.  Cooper,  95  Mich.  191,  54  N. 
W.  694;  McOarty  v.  Beach,  10  Cal.  462; 
Mitchell  V.  Clarke,  71  Cal.  163-167,  11  Pac. 
S82,  60  Am.  Rep.  529;  Packard  v.  Slack,  32 
Vt  9;  Wilson  v.  Clarke,  20  Minn.  367  (Gil. 
318);  Hadley  v.  Prather,  64  Ind.  137.  The 
declaration  is  sufficient  to  entitle  the  plaintiff 
to  recover  nominal  damages,  and  general 
damages  If  any  resulted  to  the  husband  from 
a  breach  of  such  a  contract  as  Is  set  out 
There  being  no  other  averment  than  the 
statement  of  the  contract  and  an  allegation 
of  a  breach  of  it,  It  does  not  appear  whether 
there  will  be  a  claim  of  general  damage  to 
the  plaintiff  in  his  wife's  lifetime,  and  we 
need  not  consider  whether  further  averments 
would  be  necessary  to  entitle  blm  to  anything 
more  than  nominal  damages. 

Because  the  declaration  states  a  cause  of 
action  in  the  plaintiff,  without  reference  to 
the  averments  of  the  death  of  his  wife  and 
the  damages  resulting  from  it,  the  Judgment 
is  reversed  and  the  demurrer  is  overruled. 

So  ordered. 

(»0  Mass.  2S« 
HERLIHT  V.  LITTLE  et  aL 
CRANE  V.  SAME. 
(Supreme  Judicial  CJourt  of  Massachusetts.    Bit- 
sex.  Nov.  25,  1908.) 

1.  Pleading    (8    248*)  —  Amendment  —  Nbw 
Cause  of  Action. 

Under  Rev.  Laws  1902,  c.  173,  g  48,  au- 
thorizing amendments  which  will  enable  an  ac- 
tion to  oe  maintained  for  the  cause  for  which 
it  was  originally  intended  to  be  brought,  the 
court  cannot  allow  an  amendment  which  will 
introduce  a  new  cause  of  action  not  intended  at 
the  time  the  writ  was  sued  out. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  gS  686-709;  Dec.  Dig.  i  248.*] 

2.  PixADiHa  (8  248*)  —  Amendment  —  New 
Cause  of  Action. 

Rev.  Laws  1902,  c.  106,  8  72.  provides  that 
if  an  injury  to  a  servant  by  a  defect  in  the 
master's  ways,  works,  etc.,  results  in  the  em- 
ploye's noninstantaneous  death  preceded  by  con- 
scious suffering,  and  there  is  any  person  who 
would  have  been  entitled  to  sue  under  the  fol- 
lowing section,  the  legal  representatives  of  the 
employ^  may  recover  for  death  in  addition  to 
damages  for  the  injury.  Section  73  provides 
that,  if  the  employ^  is  instantly  killed  or  dies 
without  conscious  suffering,  his  widow  or  next 
of  kin  dependent  on  him  for  support  may  sue. 
A  declaration  for  a  servant's  death  charged  that 
plaintiff  was  decedent's  administratrix  and  that, 
by  specified  negligence,  decedent  was  "mortally 
wounded  and  killed,"  and  in  another  count  was 
"greatly  injured  and  died  in  consequence  there- 
of," and  in  another  that  defendant,  inflicted  great 
injury  on  intestate  in  consequence  of  which  she 
died.  Held,  that  the  declaration  did  not  un- 
equivocally state  a  cause  of  action   for  death 
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after  conscioni  suffering  tinder  wction  72,  and 
that  the  coart  did  not  err,  therefore,  in  per- 
mitting plaintiff  to  amend  her  declaration  so  ai 
to  clearly  allege  a  cause  of  action  under  sec- 
tion 73. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Oent.  Dig.  H  686-709;  Dec.  Dig.  f  21&*] 

8.  Plkadimo  (f  248*)— NATtTBE  or  AonoR— 

DECI.ABATION— AKENDUBNT. 

The  fact  that  an  action  for  death  of  a  serv- 
ant -was  brought  in  the  name  of  decedent's  ad- 
ministratrix, and  that  the  notice  of  intent  to 
sne  required  by  Rev.  Laws  1902,  c.  106,  {  75, 
alleged  a  death  preceded  by  conscious  suffering, 
was  not  conclusive  that  plaintiff  at  the  time  the 
writ  waa  sued  ont  or  the  declaration  drafted  in- 
tended to  «ne  fwr  death  preceded  by  conseioaa 
suffering  authorised  by  Rev.  Laws  1902,  c.  106, 
I  72,  and  not  for  inetantaneons  death  without 
conscious  suffering  authorized  by  section  73. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  H  686-709;  Dec.  Dig.  |  248.*] 
4.  Death    (|    44*) — Pabties — Sttbstitdtioh— 

AomnlBTRATBIX  AND  NCZT  O*  KiN. 

Where  an  action  for  death  has  been  erro- 
neously brought  in  the  name  of  decedent's  ad- 
ministratrix Instead  of  decedent's  next  of  kin, 
the  mistake  may  be  corrected  by  amendment 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  <  44.*] 
fi.  Appbai.  abd  Bbbos  (I  681*)  —  FiNDiiraB— 

Bkvibw. 

A  finding  as  to  the  nature  of  the  action 
plaintiff  originall;r  intended  to  bring,  on  which 
an  order  permitting  an  amendment  was  based, 
cannot  be  reviewed  on  appeal  where  the  circum- 
stances have  not  been  reported. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2883 ;  Dec  Dig.  f  681.*] 

9.  Death  (I  19*)— Statutobt  Notice. 

While  the  giving  of  notice  of  an  intent  to 
•ne  for  the  death  of  a  servant  required  to  be 
served  by  Rev.  Lews  1902,  e.  106,  t  75,  is  a 
condition  precedent  to  recovery,  such  a  notice 
te  not  to  be  construed  with  technical  refinement, 
especially  when  no  countemotice  is  given  as 
anthorized  by  such  section  and  chapter  51,  I  22. 
[Eld.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  I  13;  Dec.  Dig.  (  19.*] 

7.  Death  (S  19*)— Noticb— Cowtents. 

The  purpose  of  the  notice  of  an  intent  to 
sne  for  the  wrongful  death  of  a  servant  requir- 
ed to  be  given  by  Rev.  Laws  1902,  c.  106,  | 
75.  is  to  notify  the  employer  of  the  time,  place, 
and  cause  of  the  death,  and  not  to  advise  him 
specifically  as  to  its  details  or  effects ;  and  hence 
a  descripnon  of  the  injury  is  not  necessary. 

lEi.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  18;  Dec.  Dig.  |  19.*] 

6.  Death  (|  19*)  — NomoB— Coktewts— Ooif- 

■0IO1T8  SDEFEKINO. 

Where  a  notice  of  intent  to  sue  for  the 
wrongful  killing  of  a  servant  required  by  Rev. 
Laws  1902,  c.  106,  |  75,  informed  defendants 
that  the  death  was  tiie  result  of  a  certain  in- 
jury, and  of  its  time,  place,  and  cause,  plaintiff 
was  not  required  to  give  any  further  informa- 
tion, and  was  not  therefore  bound  by  a  state- 
ment that  the  injuries  resulted  in  death  pre- 
ceded by  conscious  suffering. 

[Ei.  Note.— Fw  other  cases,  see  Death,  Cent. 
Dig.  i  13;  Dec  Dig.  I  19.*] 

9.   IlABTEB   ARD    SEBVANT  d  247*)— DEATH    OT 

Sebvast^Violation  or  RtrLBS. 

MThere  a  servant's  violation  of  a  rule  was  a 
mere  condition,  and  not  the  cause  of  the  acci- 
dent in  which  he  waa  killed,  it  would  not  pre- 
dnde  a  recovery  for  liis  deatli. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  799 ;  Dec.  Dig.  (  247.*] 


10.  Masteb  awd  Sebvant  (J  289*)— Death  o» 

SbBVANT  —  KlTOWXEDGE   OF   DANGEB — QUES- 
TION rOB  JUBT. 

Where  a  servant  was  killed  by  the  falling 
of  an  elevator,  and  the  evidence  was  conflicting 
as  to  whether  he  knew  of  any  defect  or  irregu- 
larity therein  prior  to  the  accident,  whether  he 
had  such  knowledge  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1110-1112;  Dec  Dig.  | 

11.  Tbial  (}  244*)— Request  to  Chaboe. 

It  is  not  the  dut^  of  the  trial  court  to  deal 
separately  with  particular  phases  or  fragments 
of  the  testimony,  and  instruct  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  f  577-^581 ;  Dec  Dig.  f  J^.*] 

12.  Affeai.  and  EiBBOB  (i  1067*)— RETiEwa— 

iNSTBUOnONB  —  Refu&ai.    OF    RE<)trEBIS — 

Pbejudice. 

Where  a  case  was  submitted  under  general 
instructions  which  were  not  excepted  to,  preju- 
dice in  the  denial  of  defendants'  specific  requests 
was  not  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4229;  Dec  Dig.  i  1067.*] 

13.  Masteb  and  Sebvant  ({  285*)— Death  or 

Sebvant— Action— Instbdctionb. 

In  an  action  for  death  of  a  servant  by  the 
fall  of  an  elevator,  i  request  to  charge  on  as- 
sumed risk  which  omits  the  requirement  that, 
in  the  exercise  of  reasonable  prudence,  it  would 
have  been  possible  for  deceased  to  have  discover- 
ed the  defect  which  resulted  in  the  injury  in 
time  to  have  avoided  it,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  i  1175;  Dec  Dig.  f  295.*] 

14.  Mabteb  and  Sebvant  (|  234*)— Death  of 
Sebvant— KNOwi.EDaE  of  Dangeb— Affbe- 
ciATioH  or  RlBK. 

Mere  knowledge  of  the  condition  of  an  ele- 
vator, by  the  fall  of  which  a  servant  was  killed, 
without  an  appreciation  of  the  risk  of  its  nse^ 
would  not  preclude  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  706,  707;  Dec.  Dig.  | 

15.  Masteb  and  Sebvant  (|  289*)- Death  or 
Sebvant  —  Contbibutobt  NsauoENCE  — 
Question  roB  Jxjter. 

A  servant  was  not  negligent  as  a  matter  of 
law  in  refusing  to  heed  the  Bug|estion  of  one 
who  knew  nothing  about  the  subject  respecting 
which  he  undertook  to  direct,  and  with  reference 
to  whom  the  injured  servant  owed  no  duty  of 
obedience. 

[Ed.  Note.- For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  1127,  1128;  Dec  Dig.  i 
289.*] 

16.  ETviderob  (I  6*y—3vDioiAL  Notice— Nbo- 

lioence. 

In  the  absence  of  evidence,  it  could  not  be 
said  as  a  matter  of  common  knowledge  that  it 
was  dangerous  to  pull  the  shipper  of  an  elevator 
so  as  to  cause  it  to  descend  woen  it  stuck. 

[Ed.  Note.— For  other  cases,  see  Evidenosk 
Cent  Dig.  |  4;  Dec  Dig.  i  5.*] 

Appeal  from  Superior  Court,  Essex  County. 

Actions  by  Ann  Herlihy,  as  administratrix 
of  Mary  F.  Herlihy,  deceased,  and  by  Charles 
W.  Crane,  as  administrator  of  the  estate  of 
Benjamin  O.  Crane,  deceased,  against  Alex- 
ander E.  Little  and  others.  Verdict  for 
plaintiff  In  each  case,  and  defendants  appeal. 
Judgment  on  verdict. 


«Fof  othar 


see  same  topie  and  section  MUMBBR  la  Deo.  *  Am.  Digs.  VWt  to  data,  *  Baporter  Indsxts 


Digitized  by 


Google 


296 


86  N0BTHE3ASTBBN  RBPORTEK. 


(Maai, 


Starr  Parsons,  H.  Ashley  Bowen,  and 
John  Ingraham,  for  plaintiffs.  Walter  I. 
Badger  and  Wm.  Harold  Hltcbcock,  for  de- 
fendants. 

RUGO,  J.  These  two  actions  were  brought 
In  the  name  of  the  personal  representatives 
respectlTely  of  Mary  F.  Herllhy  and  of  Ben- 
jamin O.  Crane.  The  declaration  In  the  Her- 
llhy Case  contained  four  counts,  each  alleg- 
ing, In  substance,  that  the  plaintiff  was  the 
admlnlatratrlz  of  Mary  F.  Herllhy  and  that 
her  Intestate,  by  reason  of  specified  negli- 
gence, In  the  first  count,  was  "mortally 
wounded  and  kUled";  in  the  second,  "was 
greatly  Injured  and  died  In  consequence 
thereof ;  and.  In  the  third  and  fourth,  was 
riding  In  an  elevator,  which  fell  "thereby 
Inflicting  great  injury  *  •  •  on  the 
*  *  *  Intestate^  In  consequence  of  which 
Injury  she  died."  The  notice  given  under 
Rev.  Laws,  c.  106,  i  75,  stated  that  the  death 
was  preceded  by  conscious  suffering.  At 
the  trial  the  plaintiff,  Herllhy,  moved  to 
amend  her  writ  by  striking  out  the  words 
Indicative  of  her  representative  capacity, 
and  by  insertlog,  as  descriptive  of  her,  words 
of  nearest  kinship  to  the  deceased  and  of 
dependency  for  support  upon  her  wages,  and 
to  amend  the  declaration  so  as  clearly  to 
allege  a  cause  of  action  under  Rev.  Laws,  c. 
106,  f  73.  The  action  thus  set  out  after  the 
amendment  was  by  the  dependent  next  of 
kin  for  the  death.  Instantaneous  or  not  pre- 
ceded by  conscious  suffering,  of  her  intestate. 
This  amendment  was  allowed  against  the 
exception  of  the  defendants,  who  contend 
that  upon  this  record  the  court  bad  no  power 
to  allow  such  an  amendment  Rev.  Laws, 
c.  173,  {  48,  empowers  the  superior  court 
to  allow  any  amendment  which  will  en- 
able an  action  to  be  maintained  for  the 
cause  for  which  it  was  originally  Intended 
to  be  brought  The  court  has  no  power  to 
allow  an  amendment,  which  win  introduce 
a  new  cause  of  action  not  Intended  at  the 
time  the  writ  was  sued  out  Sliver  ▼.  Jor- 
dan, 139  Mass.  280,  1  N.  B.  280.  It  la  pos- 
sible that  the  writ  and  declaration  as  orig- 
inally framed  set  forth  a  cause  of  action 
under  Rev.  Laws,  c.  106,  (  72,  for  the  re- 
covery of  damages  for  conscious  suffering 
followed  by  death.  But  It  does  not  unequivo- 
cally state  conscious  suffering,  and,  narrow- 
ly construed,  asserts  no  such  claim,  while  it 
does  distinctly  allege  death  as  the  result  of 
the  injury.  At  best  It  is  doubtful  on  Its 
averments  whether  the  death  was  preceded 
by  conscious  suffering  or  not  It  may  be 
assumed  that  a  cause  of  action  under  sec- 
tion 72,  Rev.  Laws,  c.  106,  is  a  different 
cause  of  action  from  the  one  under  section  73 
of  the  same  chapter.  The  notice  given  under 
Rev.  Laws,  c.  106,  |  75,  sets  forth  death 
and  preceding  conscious  suffering,  but  such 
statements  necessarily  preceding,  and  per- 
haps by  a  considerable  time,  t^e  commence- 
ment of  the  action,  are  of  slight  consequence 


in  determining  the  plaintiff's  Intent  at  the 
time  of  suing  out  the  writ  or  drafting  the 
declaration.  The  fact  that  the  action  was 
brought  In  the  name  of  the  administratrix 
of  the  deceased  Is  some  indication  of  an  in- 
tent to  proceed  under  section  72,  but  it  is 
by  no  means  conclusive,  and  amendments 
are  often  allowed  to  correct  a  mistake  in 
this  respect  Hutchings  v.  Tucker,  124  Mass. 
240;  Adams  v.  Weeks,  174  Mass.  45,  54  N. 
E.  350;  SUva  v.  New  England  Brick  Co., 
185  Mass.  151,  69  N.  E.  1054 ;  Drew  v.  Fams- 
worth,  186  Mass.  365.  71  N.  E.  783.  The  al- 
lowance of  the  amendment  made  certain 
which  section  of  the  statute  was  relied  up- 
on, and  cleared  up  what  was  before  doubt- 
ful upon  the  pleadings.  Hence  it  cannot  be 
said  as  matter  of  law  on  this  record  that  it 
introduced  a  new  cause  of  action.  It  it  be 
suggested  that  something  occurred  outside 
the  record,  it  must  be  assumed  that  the  trial 
court  before  allowing  the  amendment  was 
satisfied  upon  what  appeared  betote  him 
that  the  cause  of  action  Intended  to  be 
brought  was  for  the  recovery  of  death  with- 
out conscious  suffering.  The  circumstances 
under  which  this  finding  was  made  are  not 
reported,  and  hence  caimot  be  reviewed.  St 
1908,  p.  415,  c.  457,  was  enacted  too  re- 
cently to  be  applicable  to  this  case. 

In  the  Herllhy  Case  It  Is  argued  that  be- 
cause the  notice  required  by  the  employers' 
liability  act  was  given  by  the  administra- 
trix, and  contained  the  statement  that  the 
deceased  "received  personal  injuries  result- 
ing in  death  preceded  by  conscious  suffer- 
ing," It  will  not  support  an  action  for  death 
without  conscious  suffering.  While  the  giv- 
ing of  a  sufficient  statutory  notice  Is  a  con- 
dition precedent  to  a  recovery,  such  a  notice 
is  not  to  be  construed  with  technical  re- 
finement Especially  is  this  true  when  no 
counter  notice  is  given  as  provided  In  Rev. 
Laws,  a  106,  {  75,  and  chapter  51,  f  22.  A 
description  of  the  Injury  Is  not  required. 
The  purpose  Is  to  give  to  the  employer  in- 
formation as  to  Its  time,  place,  and  cause, 
not  to  advise  him  specifically  as  to  Its  de- 
tails or  effects.  Carroll  v.  N.  Y.,  N.  H.  & 
H.  R.  R.,  182  Mass.  237,  65  N.  B.  69.  By 
the  present  notice  the  defendants  were  in- 
formed of  death  as  the  result  of  the  In- 
jury and  of  Its  time,  place,  and  cause.  The 
plaintiff  was  not  required  to  give  any  fur- 
ther information.  Amplification,  which  may 
turn  out  to  be  Incorrect  as  to  a  subject-mat- 
ter not  required,  cannot  be  held  to  Invali- 
date an  otherwise  sufficient  notice. 

It  has  not  been  and  could  not  properly 
have  been  argued  in  either  action  that  there 
was  no  evidence  of  the  negligence  of  the 
defendants.  There  was  ample  testimony  to 
support  a  finding  of  that  fact. 

The  intestate  of  each  plaintiff  was  killed 
by  the  sudden  drop  of  an  elevator.  In  which 
they  were  riding,  and  the  break  and  fall 
of  a  counterweight  connected  with  its  opera 
tion.    There  was  evidence  tending  to  show 
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tbat  at  some  time  prior  to  the  day  of  tlie 
accident  a  notice  had  been  posted  in  the 
elevator,  to  tlie  effect  tliat  only  ten  persons 
could  ride  at  one  time,  and  there  appears 
to  have  been  no  dispute  that  at  the  time 
of  the  accident  there  were  thirteen  people 
in  It  TlM  Jury  might  have  fonnd  that  there 
was  DO  notice  in  the  elevator  at  the  time 
of  the  accident,  and  that  Miss  Herlihy  was 
In  the  elevator  befwe  the  prohibited  num- 
ber was  reached.  There  was  evidence  al- 
so from  several  experts  that  the  added 
weight  caused  by  the  three  persons  above 
the  permitted  number  did  not  contribnte  to 
the  accident.  It  might  have  been  found  that 
the  violation  of  the  rule,  if  any  was  com- 
mitted, was  merely  a  ctmdltlon  of  the  ac- 
cident, and  not  its  cause,  and  was  to  be  con- 
sidered with  all  the  other  circumstances 
as  bearing  upon  the  question  of  the  due 
care  of  tlie  plaintiff's  Intestate.  McCarthy 
r.  Vane,  197  Mass.  332,  83  N.  B.  U09.  It 
was  open  also  for  the  Jury  to  Infer  that 
there  was  no  violation  of  the  rule,  on  the 
ground  tliat  the  notice  had  been  removed 
before  the  accident  and  was  no  longer  in 
force. 

In  the  Crane  Case  also  there  was  a  motion 
to  amend  the  declaration,  which  was  allow- 
ed against  the  defendant's  exception.  The 
first  coimt  in  his  original  declaration  clear- 
ly alleged  Instantaneous  death  as  the  ground 
of  liability.  For  this  reason,  as  well  as 
for  those  heretofore  stated,  respecting  the 
amendment  in  the  Herlihy  Case,  no  error  u 
disclosed  in  the  allowance  of  the  amendment. 

The  deceased,  Benjamin  O.  Crane,  was 
the  assistant  superintendent  in  the  employ 
of  the  defendants,  whose  duty  it  was  to 
see  that  the  machinery  in  the  factory  was 
k^t  in  repair,  except  that,  with  respect  to 
tlie  elevators.  If  they  were  out  of  order, 
it  was  his  duty  not  to  repair,  but  to  report 
to  the  owners  of  the  building.  There  was 
contradictory  evidence  as  to  whether  Crane 
knew  of  any  defect  in  the  elevator  or  any 
irregularity  In  Its  working  prior  to  the  ac- 
cident. Whether  be  did  or  not  was,  there- 
fore, a  question  of  fact  In  other  material 
aspects  the  evidence  was  conflicting.  Even 
where  it  was  not  conflicting,  it  was  still 
for  the  Jury  to  say  how  much  of  that  which 
bore  against  the  plaintiff's  contention  was 
mtitled  to  credence.  Without  reviewing  it 
in  detail,  it  is  plain  that  a  verdict  for  the 
defendant  could  not  have  been  directed. 
Therefore  the  first  request  for  ruling  was 
properly  refused. 

As  to  tlie  several  other  spedflc  requests  for 
rulings  made  by  the  defendants.  It  Is  per- 
haps enough  to  say  tiiat  they  dealt  with 
particular  phases  or  fragments  of  the  testi- 
mony, which  were  not  decisive  of  the  case. 
It  was  not  the  duty  of  the  court  to  deal 
with  each  of  these  severally,  and  Instruct 
the  Jury  upon  them.     It  appears  that  the 


case  was  submitted  to  the  Jury  under  gen- 
eral instructions  which  were  not  excepted 
to.  Hence  the  defendants  do  not  appear  to 
have  suffered  harm.  But  if  they  are  ex- 
amined In  detail,  no  error  appears  in  the  re- 
fusals to  grant  them.  The  third  prayer  was 
properly  refused,  because  it  omits  the  neces- 
sary element  that  iu  the  exercise  of  reason- 
able prudence,  it  would  have  been  possible  for 
the  deceased  to  have  discovered  the  defect 
which  actually  resulted  in  the  injury.  The 
fourth  could  not  have  been  given  because 
mere  knowledge  of  the  conditions  of  the 
elevator  was  not  sufficient  to  preclude  re- 
covery. There  must  also  have  been  an  ap- 
preciation of  the  risk  of  Its  use.  The  fifth 
and  sixth  requests  did  not  correctly  state 
the  law  as  applicable  to  the  evidence.  The 
only  evidence  that  it  was  dangerous  so  to 
pull  the  shipper  as  to  cause  the  elevator  to 
descend,  when  it  stuck,  came  from  a  fore- 
man in  the  employ  of  the  defendants,  who 
said  he  had  a  general  knowledge  about  ma- 
chinery, but  was  not  an  expert  who  was 
not  shown  on  the  testimony  to  have  pos- 
sessed any  knowledge  as  to  elevators,  and 
who  was  the  Inferior  of  Crane  In  iKWitlon. 
He  testified  that  he  once  told  Crane  not  to 
start  the  elevator  downward  when  It  stuck. 
It  is  not,  as  matter  of  law,  want  of  due 
care  to  refuse  to  heed  the  suggestion  of  one 
who  knows  nothing  about  the  subject  re- 
specting which  he  undertakes  to  direct 
unless  there  Is  a  duty  of  obedience.  Al- 
though experts  upon  elevators  were  witness- 
es. It  does  not  appear  that  they  were  asked 
what  might  naturally  have  been  expected 
to  be  the  result  of  pulling  the  shipper  as 
the  pialntlfTs  Intestate  did  under  the  then 
known  conditions.  In  the  absence  of  evi- 
dence, it  cannot  be  said  to  have  been  so 
plainly  a  careless  act  as  matter  of  common 
knowledge  as  to  warrant  an  instruction  to 
that  effect. 

What  has  been  said  respecting  the  notice 
in  the  elevator  restricting  the  number  of 
passengers  to  10  applies  with  almost  equal 
force  to  the  Crane  Case.  It  is  not  clear 
that  the  notice  was  In  the  car  at  the  time 
of  the  accident  nor  how  long  before  it  had 
been  removed,  nor  could  it  be  said  to  be 
clear  upon  the  evidence  that  the  accident 
resulted  from  the  overloading  of  the  ele- 
vator. 

Judgment  on  the  verdict  in  each   case. 


(MO  Man.  209) 
WOOD  ▼.  PARMER. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  24,  1908.) 

1.  Pabties  (§  84*)  —  Objections  —  Mahner— 
Flea  ih  Abatement— SuFnoiEWCT. 

A  paper  filed  by  defendant  entitled,  "Mo- 
tion to  Dismiss  and  Demurrer,"  stating  that 
'other  persons  are  necessary  parties  defendant 
and  averring  that  defendant  should,  therefore. 


'For  other 


M*  sama  toplo  and  (ectlon  MUlfBIBR  In  Dee.  *  Am.  Ols*.  U07  to  date,  *  Reporter  Indezee 


Digitized  by 


Google 


.298 


86  NORTHEASTERN  REPORTER. 


iflaaa. 


not  be  held  to  answer  and  that  the  action  should 
be  dismissed,  is  an  answer  In  abatement,  and 
properly  raises  the  question  of  nonjoinder. 

[Eld.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  {  136;    Dec.  Dig.  {  84.*] 

2.  GuABANTT   (I   81*)— CoNBTBUOTiON— Joint 
OB  Sevkbai» 

An  undertaking  to  jointly  guaranty  the  pay- 
ment of  a  certain  sum,  or  any  part  thereof,  pro 
rata,  is  joint,  not  several,  notwithstanding  the 
words  "pro  rata,"  as  they  are  used  to  indicate 
the  payment  of  any  proportional  part  of  the 
whole  sum  in  the  same  manner  and  upon  the 
same  terms  as  payment  of  the  whole  would  be 
made. 

[EJd.   Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  St  33,  34;   Dec.  Dig.  i  31.*] 

3.  GuABANTT    ((    81*)— CONSTBUCnON— JOIHT 
OB    SEVEBAIh 

The  legal  effect  of  an  undertaking  to  joint- 
ly guaranty  the  payment  of  a  certain  sum,  or 
any  part  thereof,  pro  rata,  as  a  joint  and  not  a 
several  contract,  was  not  changed  by  a  letter 
written  by  the  obligee  to  one  of  the  guarantors, 
after  the  contract  was  signed,  but  before  de- 
livery, merely  stating  the  advice  of  counsel  that 
each  of  the  guarantors  was  only  liable  for  one- 
seventh  of  the  whole  amount,  and  expressing  the 
concurrence  of  the  obligee  in  that  advice,  where 
there  is  nothing  to  indicate  that  the  principal 
debtor,  or  either  of  the  other  six  guarantors,  had 
any  knowledge  of  the  letter. 

[Ed.   Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  H  83,  84;  Dec.  Dig.  S  81.*] 

4.  Ouabawtt  (8  82*)— Actions— Pabties. 

An  action  cannot  be  maintained  on  a  joint 
guaranty  of  payment  without  a  joinder  of  all 
the  guarantors. 

[Ed.   Note. — For  other  cases,  see   Guaranty, 
Dec  Dig.  I  82.*] 

6.  GuABAWTT  (J  82*)— Actions— Pabties— As - 

SIONKE. 

Under  Rev.  Laws  1902,  c.  173,  |  4,  per- 
mitting an  assignee  of  a  chose  in  action  to  sue 
at  law  in  his  own  name,  an  assignee  of  a  con- 
tract of  guaranty  may  so  sue,  where  it  appears 
that  all  conditions  necessary  to  create  a  liabil- 
ity upon  the  guaranty  have  been  performed,  and, 
so  far  as  appears,  there  was  nothing  more  to 
be  done  by  obligee  at  the  time  of  the  assign- 
ment. 

(Ed.  Note.— For  other  cases,  see  Guaranty, 
Dec.  Dig.  I  82.*] 

6.  Gauino    (S    11*)  —  Gaubliro    Contbacts 

AND  Tbansactions. 

Rev.  Laws  1902,  c.  74,  §  7,  directed  against 
gambling  contracts  in  the  form  of  sales  of  stock, 
does  not  avoid  a  contract  not  for  the  sale  of 
stock  not  owned  by  the  seller,  but  contemplating 
the  iierformance  of  various  conditions,  among 
them  being  the  organization  of  a  corporation 
with  a  certain  stock  capitalization,  and  the  pur- 
chase by  the  corporation  of  the  property  of  an- 
other corporation,  and  the  selection  of  a  part 
of  the  directors  in  a  specified  way  and  the  sale 
of  a  certain  number  of  shares  of  such  stock. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Dec. 
Dfg.  I  11.*] 

Report  from  Superior  Court,  Bristol  Coun- 
ty ;  Robert  F.  Raymond,  Judge. 

Action  by  Edmund  Wood  against  Walter 
B.  Farmer.  Judgment  ordered  for  defendant, 
and  case  reported  to  the  Supreme  Judicial 
Court  Judgment  ordered  for  defendant  uu- 
less  within  15  days  plaintiff  show  cause  for 
some  other  disposition  of  the  case  In  the 
superior  court 


Eliot  D.  Stetson  and  Gerrett  Gells,  Jr.,  for 
plaintiff.  Brandels,  Dunbar  &  Nutter  and 
Edward  F.  McGlennen,  for  defendant 

KNOWI/TON,  C.  J.  The  defendant  filed  a 
paper  which  is  entitled :  "Motion  to  Dismiss 
and  Demurrer."  It  begins  by  stating  that 
six  other  persons  whose  names  are  given  are 
necessary  parties  defendant  in  the  snit,  and 
avers  that  therefore  the  defendant  should  not 
be  held  to  answer,  and  the  writ  should  be 
abated  and  the  action  dismissed.  This  Is  an 
answer  in  abatement,  and  it  properly  raises 
the  first  question  in  the  case.  Then  follows. 
In  the  same  paper,  without  waiving  the  pre- 
ceding answer,  a  demurrer  setting  up  these 
and  other  facte  as  grounds  of  the  demurrer. 
No  question  Is  raised  by  either  party  on  the 
pleadings. 

The  question  as  to  nonjoinder  arises  under 
the  third  clause  of  the  contract  declared  on, 
which  is  in  these  words:  "In  consideration 
of  the  premises  the  guarantors  jointly  guar- 
anty the  payment  of  said  twenty-five  iAou- 
sand  dollars,  or  any  part  thereof,  pro  rata, 
and  also  that  the  Securities  Company  will 
fully  and  completely  perform  and  fulfill  the 
terms  of  the  agreement  with  the  parties  of 
the  first  part"  The  defendant  Is  one  of  seven 
g:uarantors  who  signed  the  contract  Is  tbe 
undertaking  contained  in  this  clause  joint  or 
several?  The  words  "pro  rata"  are  all  that 
create  a  possibility  of  a  doubt  about  It  With- 
out these  words,  even  If  tbe  word  Jointly 
were  omitted,  it  would  be  unquestionably  a 
joint  undertaking.  Bartlett  t.  Robblns,  6 
Mete.  184;  Donahue  v.  Emery,  9  Mete.  63. 
The  word  jointly  emphasizes  its  character  by 
an  express  statement  Do  the  words  pro  rata 
change  its  meaning  and  legal  effect?  We 
think  they  do  not  See  Bartlett  v.  Bobbins, 
ubl  supra.  Penniman  t.  Stanley,  122  Mass. 
310.  It  is  difficult  to  understand  their  exact 
significance.  They  are  not  proper  to  charac- 
terize several  action  as  distinguished  from 
joint  action.  They  more  naturally  refer  to 
the  proportion  of  the  whole  amount  that  the 
guarantors  are  to  pay  Jointly,  If  payment  of 
only  a  part  should  be  required  under  the 
guaranty.  The  first  thing  provided  for  Is  a 
guaranty  of  payment  of  the  whole  sum  of 
$26,000,  and  the  second  thing  provided  for 
Is  the  payment  of  any  part  thereof,  pro  rata. 
It  seems  to  us  to  be  an  inapt  expression  used 
to  Indicate  a  payment  of  any  proportional 
I>art  of  the  whole  sum  In  the  same  manner 
and  upon  the  same  terms  as  payment  of  the 
whole  would  be  made.  We  think  It  was  not 
intended  to  change  the  whole  character  of  the 
undertaking  from  what  Is  expressly  said  to 
be  a  Joint  guaranty  to  a  several  guaranty  by 
each  person  of  only  a  fractional  one-seventh 
of  the  whole  sum  of  (25,000  or  any  part 
thereof. 

Tbe  next  question  is  whether  the  letter 
written   to   the   defendant   by    Abbott   and 
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Wblte,  after  the  contract  was  signed  and  be- 
fore Its  delivery,  changed  Its  legal  effect.  We 
thtok  It  plain  that  It  did  not.  The  letter  did 
not  suggest  a  change  in  the  contract,  much 
less  did  It  purport  tp  make  a  change.  It  told 
of  the  adylce  of  counsel  that  each  of  the  guar- 
antors was  liable  for  only  one-seventh  of  the 
whole  amount,  and  It  expressed  the  concur- 
rence of  the  writers  in  that  advice  and  opin- 
ion. There  is  nothing  to  Indicate  that  the 
Commonwealth  Securities  Company,  or  either 
of  the  six  Joint  guarantors  other  than  the 
defendant,  had  any  knowledge  of  the  letter. 
It  was  a  mere  expression  of  opinion  as  to  the 
legal  effect  of  the  contract  in  writing.  This 
opinion  and  the  expression  of  it  to  one  of  the 
seven  guarantors  did  not  change  the  contract, 
or  affect  the  legal  rights  of  any  of  the  parties. 
The  action  cannot  be  maintained  without  a 
Joinder  of  the  other  necessary  parties.  The 
same  considerations  apply  alike  to  both 
counts  of  the  declaration. 

The  presiding  judge  sustained  the  demur- 
rer and  ordered  Judgment  for  the  defendant. 
The  grounds  of  bis  decision  are  not  stated 
In  the  report  Very  likely  they  were  those 
which  we  have  already  considered.  Other 
gTotmds  of  demurrer  have  been  argued  by 
both  parties,  and  it  may  be  well  to  consider 
them.  It  is  contended  that  the  plaintiff  can- 
not maintain  his  action  as  assignee  of  Abbott 
and  White.  An  action  at  law  brought  in  his 
own  name  by  the  assignee  of  a  chose  in  action 
Is  now  permitted  by  Rev.  Laws,  c.  173,  S  4. 
Upon  the  averments  of  the  declaration,  it  ap- 
pears that  all  conditions  necessary  to  create 
a  liability  upon  the  guaranty  to  White  and 
Abbott  have  been  performed,  and,  so  far  as 
appears,  there  was  nothing  more  to  be  done 
by  them  at  the  time  of  the  assignment  The 
conveyance  simply  worked  a  transfer  of  their 
right  to  receive  a  payment  from  the  guaran- 
tors, without  affecting  the  interests  of  the 
guarantors.  The  decisions  in  Boston  Ice 
Company  v.  Potter,  123  Mass.  28,  25  Am. 
Rep.  9,  and  Pike  v.  Waltham,  168  Mass.  581, 
47  N.  E.  437,  cited  by  the  defendant,  are  not 
applicable  to  this  case. 

Nor  can  a  successful  defense  be  made  under 
Rev.  Laws,  c.  74,  $  7.  One  of  the  pur- 
poses of  this  statute  Is  to  prevent  the  making 
of  gambling  contracts  In  the  form  of  sales  of 
stock.  This  Is  not  an  action  upon  a  contract 
for  a  sale  of  a  certificate  of  stock  of  which 
the  party  contracting  to  sell  is  not  the  own- 
er. It  is  a  contract  contemplating  the  per- 
formance of  various  conditions.  Among  them 
were  the  organization  of  a  corporation  with 
a  certain  capitalization  of  stock,  and  the  pur- 
chase by  the  corporation  of  the  property  of 
another  corporation,  and  the  selection  of  a 
part  of  the  directors  in  a  specified  way,  and 
the  sale  of  a  certain  number  of  shares  of  this 
stock  to  the  Commonwealth  Securities  Com- 
pany, all  of  which,  according  to  the  aver- 
ments of  the  declaration,  have  been  perform- 


ed. The  contract  declared  on  Is  not  void  un- 
der the  statute  Just  cited. 

The  pleadings  and  the  form  of  the  report 
leave  us  doubtful  In  regard  to  the  order  that 
should  be  entered.  The  case  was  heard  upon 
Issues  of  law,  and  from  the  fact  that  the 
Judge  ordered  Judgment  for  the  defendant 
after  sustaining  the  demurrer,  and  then  re- 
ported the  case,  we  infer  that  the  plaintiff 
did  not  desire  to  amend  his  writ  There  was 
no  formal  Joinder  of  an  issue  of  law  upon 
the  answer  In  abatement.  On  a  decision  of 
such  an  issue  against  the  plaintiff,  or  upon  a 
similar  decision  on  the  demurrer.  Judgment 
for  the  defendant  would  follow,  unless  the 
plaintiff  moved  to  amend  his  writ  The 
entry  Is  to  be  Judgment  for  the  defendant, 
unless  within  15  days,  the  plaintiff  shows 
cause  for  some  other  disposition  of  the  case 
In  the  superior  court 

So  ordered. 


(too  Man.  227) 
BLISS  et  al.  v.  TOWN  OP  ATTLEBORO. 

(Supreme  Judicial  Court  of  Massachusetta. 
Bristol.    Nov.  25,  1908.) 

1.  Municipal     Cobpobations     (i     663*)  — 

StBKETS— DiSCONTI  NU  AN  CE — BiTBCT. 

Where  an  abutting  landowner  owns  to  the 
middle  of  the  street,  a  discontinuance  of  a  part 
of  the  street  vests  in  him  by  reversion  the  full 
title  to  the  part  discontinued. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1439;    Dec.  Dig.  f 

2.  MrWIOlPAI,      CORPOBATTONS       (|       637*)   — 

Stbeets— Discontinuance. 

In  the  absence  of  any  action  by  a  town  or 
its  oflScers  either  discontinuing  a  part  of  a  street 
or  altering  or  relocating  it,  the  fact  that  only  a 
part  of  the  space  within  the  original  street  lines 
18  wrought  tor  use  as  a  way  is  not  a  discon- 
tinuance by  the  town,  under  the  rule  that  a 
way  once  laid  out  continues  to  be  such  until 
legally  discontinued. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1429;  Dec.  Dig.  § 
657.*] 

3.  Railboaus  (I  99*)— Maintenance— Abou- 
TiON  of  Obade  Cbossinos— Dahaoes. 

Rev.  Laws  1902,  c.  Ill,  §  149  et  seq.,  con- 
ferred power  on  commissioners  to  abolish  rail- 
road grade  crossings,  and  section  152  required 
that  tbey  specify  what  portion  of  an  existing 
public  or  private  way  snoald  l>e  discontinued, 
and  what  land  or  other  property  it  considers 
necessary  to  be  taken.  Held  that,  where  the 
commissIoDers  in  a  decree  abolishing  grade  pro- 
vided for  the  discontinuance  of  parts  of  certain 
streets  and  in  describing  a  parcel  of  land  talien 
from  petitioners'  estate  described  it  as  bounded 
by  the  line  of  P.  street,  and  did  not  provide 
specifically  for  the  discontinuance  of  any  part  - 
01  such  street,  there  was  no  discontinuance  of 
a  part  of  the  street  for  which  abuttiug  owners 
were  required  to  suffer  a  deduction  against  dam- 
ages sustained  by  the  change  of  grade. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Dec.  Dig.  i  »9.»] 

Exceptions   from    Superior   Court,   'Provi- 
dence and  Bristol  Counties. 
Petition   by   Albert  N.   Bliss   and  others 
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against  the  Town  of  Attleboro.  A  verdict 
was  returned  for  petitioners  for  less  tban 
the  relief  demanded,  and  petitioners  bring 
exceptions.    Sustained. 

The  petition  was  for  the  assessment  of 
damages  occasioned  by  the  work  done  under 
the  report  of  commissioners  for  the  aboli- 
tion of  grade  crossings  in  Attleboro.  Petition- 
ers' property  was  located  on  the  south  side 
of  Park  street,  in  the  town  of  Attleboro,  next 
west  of  the  railroad  track  of  the  Boston  & 
Providence  Bailroad.  Park  street  runs  from 
South  Main  street  on  the  west  easterly  past 
petitioners'  property,  and  across  the  rail- 
road track.  At  the  time  of  the  abolition  of 
grade  croasings  buildings  on  the  north  and 
wntb  sides  of  Park  street  from  South  Main 
street  to  the  raUroad  were  used  for  business 
purposes  and  for  offices.  Park  street  was 
relocated  June  17, 1884, 1^  votes  of  the  town 
of  Attleboro  and  by  the  county  oommlasioners 
of  Bristol  county.  By  the  terms  of  the  de- 
cree abolishing  grade  crossings  in  Attleboro, 
the  railroad  tracks  were  raised  and  carried 
over  Parte  street  on  two  successive  arches. 
The  grade  of  Park  street  beginning  at  or 
near  the  westerly  line  of  petitioners'  proper- 
ty was  changed  and  Inclined  downward,  so 
that  the  street  might  pass  under  the  elevated 
railroad.  The  cut  at  the  easterly  line  of  the 
petitioners'  premises  next  to  the  railroad  was 
S.H  feet,  and  at  the  westerly  line  of  petition- 
ers' property  the  new  and  the  old  grade 
.  nearly  coincided.  By  the  terms  of  the  decree 
Park  street  was  not  to  be  worked  to  the 
new  grade  to  its  full  width  as  previously  laid 
out  and  used.  A  portion  of  the  street  in 
front  of  petitioners'  property  included  In  the 
layout  of  June  17,  1884,  was  left  at  the  old 
grade.  Petitioners'  property  consisted  of  a 
three-atory  building  about  60  by  40  feet  with 
•  one-story  storehouse  annexed  in  the  rear, 
and  comprised  about  6,000  square  feet  of 
land,  including  a  private  right  of  way  on  the 
vrest  The  easterly  ^portion  of  petitioners' 
land  was  otenpled  by  a  building  belonging  to 
one  Everett;  the  land  being  rented  to  Everett 
by  a  tenant  at  will  for  a  ground  rent  Prior 
to  the  changes  under  the  decree  abolishing 
grade  crossings,  Park  street  in  front  of  peti- 
tioners' premises  was  traveled  to  its  full 
width  as  laid  out  In  1884.  A  sidewalk  was 
constructed  right  up  to  the  front  of  the 
buildings.  Petitioners  claimed  that  that  part 
of  the  sidewalk  In  front  of  the  buildings  was 
outside  the  1884  layout,  and  was  on  their 
private  property:  while  the  respondent  con- 
tended that  the  public  had  acquired  a  right 
of  way  by  prescription  over  the  entire  side- 
walk in  front  of  petitioners'  property  prior 
to  the  changes.  There  was  no  mark  on  the 
sidewalk  distinguishing  between  the  por- 
tion claimed  to  be  within  the  lines  of  the 
1884  layout  and  the  part  without  such  line. 

B.  0.  Estes  and  J.  M.  Morton,  Jr.,  for  pe- 
titioners. ChoatSb  Hall  ft  Stewart,  tor  ce- 
•pondent. 


SHELDON,  J.  The  fundamental  question 
in  this  case  is  whether  the  effect  of  the 
proceedings  for  the  abolition  oic  the  grade 
crossing  of  Park  street  by  the  Boston  & 
Providence  Railroad  was  to  discontinue  that 
part  of  Park  street  which  lay  between  the 
petitioners'  estate  and  the  line  of  the  new 
grading  of  that  street  The  petitioners'  own- 
erghip  extended  to  the  middle  line  of  the 
street;  and  If  there  was  such  a  dlsoontlno* 
ance,  the  full  title  to  the  part  so  dlsconUnued 
as  a  highway  reverted  to  them.  There  was 
no  vote  of  the  town  discontinuing  this  por- 
tion of  the  street;  there  was  no  express 
provision  for  Its  discontinuance  or  abandon- 
ment  in  the  report  of  the  oommisslonersk 
which  was  confirmed  by  decree  of  the  su- 
perior court  But  there  was  ample  evldenoe^ 
and  we  do  not  understand  that  It  was  dis- 
puted, that  the  effect  of  the  changes  In  the 
grade  of  Park  street  and  of  the  construction 
of  the  embankment  and  retaining  wall  by 
which  the  railroad  was  carried  over  the 
street  was  such  that  the  part  of  the  highway 
claimed  to  have  been  discontinued  was  prac> 
tlcally,  as  it  was  left  by  the  new  construc- 
tion, no  longer  adapted  or  available  for  use 
as  part  of  the  highway,  and  could  not  become 
so  except  by  working  It  down  to  the  new 
grade,  and  even  then  leaving  its  width  to 
abut  directly  against  the  dead  end  created 
by  the  retaining  wall  of  the  raUroad  em- 
bankment 

The  claim  of  the  respondent  Is  that  the 
order  in  the  commissioners'  report  that  Park 
street  should  be  graded  to  the  width  to  cor- 
respond to  the  bridge  by  which  the  railroad 
was  to  be  carried  over  the  street  with 
suitable  curbstones,  gutters  and  sidewalks, 
amounted  to  an  alteration  or  relocation  of 
the  street  and  that  the  discontinuance  of  so 
much  of  the  old  way  as  was  not  included  in 
the  new  location  resulted  from  the  altera- 
tion Ipso  facto,  without  any  express  words 
of  discontinuance.  Johnson  v.  Wyman,  0 
Gray,  186;  Bowley  v.  Walker,  8  Allen,  21; 
Hobart  V.  County  of  Plymouth,  100  Mass.  159. 
The  respondent's  counsel  refer  also  to  Com- 
monwealth V.  Boston  &  Albany  Railroad,  ISO 
Mass.  174,  22  M.  E.  913;  Commonwealth  v. 
Westborongh,  S  Mass.  406;  Commonwealth 
V.  Cambridge,  7  Mass.  158;  Bliss  v.  Deer- 
field,  13  Pick.  102;  Sprague  v.  Walte,  17 
Pick.  809.  But  as  to  most  of  these  deci- 
sions it  is  enough  to  say  that  there  has 
been  here,  as  has  been  already  stated,  no 
action  by  the  town  or  its  officers  either  dis- 
continuing any  part  of  this  street  or  alter- 
ing or  relocating  it;  and  the  mere  fact  that 
only  a  part  of  the  space  included  within  the 
original  street  lines  is  wrought  for  use 
as  a  way  Is  not  of  Itself  enough  to  show  a 
discontinuance  by  the  town.  No  such  dalm 
ever  has  been  made  to  our  knowledge;  and 
Johnson  v.  Wyman,  9  Gray,  186,  is  a  direct 
authority  against  Its  being  made.  A  way 
once  duly  laid  out  continues  to  be  such  until 
legally  discontinued.    Lorlng  t.  Boston,  12 
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Gray,  20O:  Harrington  v.  County  Comml»- 
•lonen,  22  Pksk.  268,  83  Am.  Dec.  741;  Stet- 
son T.  Faxon,  10  Pick.  147,  31  Am.  Dec.  123. 
Nor  la  tt  contended  that  the  disclaimer  filed 
by  tbe  reapoDduit  and  not  accepted  by  the 
petltlonera  coiUd  of  Itaelf  operate  as  a  dis- 
continuance or  atwndonment  Tbe  case  must 
tM  determined  by  the  action  of  tbe  commls- 
aioners,  npon  wlilch  tlie  ruling  made  at  tbe 
trial  was  rested. 

That  ruling  was  In  snbstance  that  the  re- 
port of  tbe  commissioners,  having  been  duly 
confirmed,  operated  as  matter  of  law  as  a 
dlscontinnanoe  or  an  abandonment  of  all 
that  portion  of  the  highway  which  lay  be- 
tween tbe  petltionert*  property  and  the  grade 
Une  established  in  the  commissioners'  report ; 
and  that  tbe  land  over  which  the  highway 
was  thus  discontinued  reverted  to  the  peti- 
tioners, and  the  Increase  thus  caused  to  the 
Talqe  of  their  estate  was  to  be.  set  off  against 
tbeir  damages. 

TI>e  power  of  these  commissioners  was  giv- 
en by  Rev.  Laws,  c.  Ill,  f  149  et  seq.  See 
now  St  1906,  p.  490,  c  463,  f  29  et  seq.  The 
commission  was  required  by  Rev.  Laws,  c. 
Ill,  §  152  (St  1906,  p.  494,  c.  463,  I  36),  to 
"specify  -what  portion  of  an  existing  public 
or  private  way  shall  be  discontinued,  the 
grades  for  tbe  railroad  and  tbe  way,  and 
the  general  method  of  construction  and  what 
land  or  other  property  it  considers  necessary 
to  be  taken."  It  Is  at  least  doubtful  whether 
under  this  requirement  a  discontinuance 
could  be  found  to  have  been  made  by  impli- 
cation. Certainly,  when  the  statute  requires 
specification  not  only  of  any  snch  disconttnn- 
ance,  but  also  of  the  grade  which  is  to  be 
established,  it  would  l>e  yet  moire  difficult  to 
infer  one  of  these  requisites  from  a  declaration 
of  the  other.  But  we  need  not  consider  this 
general  question ;  for  we  are  of  opinion  that 
their  report,  which  has  been  laid  before  us, 
ebows  no  Intention  to  discontinue  this  part 
of  Park  street 

The  commissioners,  having  no  doubt  in 
mind  tbe  requirement  of  the  statute  that 
they  should  specify  what  portions  of  any 
streets  were  to  be  discontinued,  have  ex- 
pressly provided  in  their  report  for  many 
discontinuances.  The  provision  as  to  the 
grade  of  Park  street  is  closely  preceded  by 
a  statement  that  "the  way  known  as  Starkey 
avome  is  hereby  discontinued"  within  cer- 
tain limits  stated.  It  is  immediately  preced- 
ed by  an  order  fbr  the  change  of  grade  of 
Bojte  street  without  the  discontinuance  of 
any  part  thereof,  and  tor  the  grading  of 
Holden  street  extension,  which  the  report 
had  Just  laid  out  40  feet  wide,  to  a  width 
between  certain  fences  o'  26  feet  There  are 
also  provisions  for  the  dlscontinnance  of  parts 
of  MOl  street.  South  Main  street  Maple 
street  Thnrber  avenue,  and  Mendon  road. 
A  new  way,  called  Olive  street  extension.  Is 
laid  out  40  feet  wide,  and  is  ordered  to  be 


graded  to  the  width  of  35  feet,  so  as  to  cross 
the  railroad  by  a  bridge.  Another  way,  call- 
ed Thurber  avenue,  is  laid  out  in  place  of 
that  part  of  Thurber  avenue  which  was  dis- 
continued. 40  feet  wide,  and  ordered  to  be 
graded  to  the  width  of  20  feet  so  as  to  cross 
the  raUroad  by  a  bridge  of  that  width. 

These  examples  show  clearly  that  the  com- 
missioners had  in  mind  tbe  distinction  be- 
tween tbe  width  of  the  layout  of  a  street  and 
the  width  to  which  It  Is  to  be  graded  or 
wrought  for  travel.  They  speak  with  preci- 
sion of  each  of  these  two  subjects.  They 
must  be  taken  with  reference  to  each  of 
them  to  have  meant  Just  what  they  said; 
and  there  Is  no  ground  to  infer  that  they  in- 
tended a  provision  for  the  one  to  be  inferred 
from  a  provision  for  the  other.  In  the  ab- 
sence of  any  provision  for  an  alteration  of 
the  lines  of  Park  street  or  for  the  discontinu- 
ance of  any  part  thereof,  we  cannot  say  that 
Budi  a  provision  is  necessarily  implied  tram 
the  language  of  their  report 

Moreover,  in  describing  a  parcel  of  land 
taken  from  the  petitioners'  estatie,  the  com- 
missioners describe  it  as  iKwnded  by  tbe 
line  of  Park  street  whidi  can  mean  nothing 
but  the  line  as  existing  before  the  report 
was  made,  and  certainly  indicates  that  there 
was  no  intention  to  operate  a  change  in 
that  line.  But  if  that  line  remained  un- 
changed, there  could  be  no  dlseantlnuance  or 
abandonment  of  any  part  of  the  existing  lo- 
cation of  the  street 

Accordingly  the  iietitlonerB'  damages 
should  not  have  been  diminished  by  any  set- 
off for  a  partial  discontinuance  or  aban- 
donment of  the  street,  and  the  first  four  pf 
their  requests  tor  rulings  should  have  hem 
given.  It  does  not  seem  likely  that  the 
other  questions  raised  by  the  exovti<ms  will 
be-  presented  again  In  the  same  way,  and 
they  need  not  be  oonsideredi 

Bxceiptlons  sustained. 
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BELLEVEAU  v.  S.  0.  LOWE  SUPPLY  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Bristol.    Nov.  24,  1908.) 

1.  HlOHWATS  (i  184*)— IrjUBIKS  to  TBAVEIr 

MS— CoixiBioN— Evidence. 

Where,  in  an  action  for  injuries  to  a  pe- 
destrian struck  by  an  aatomoblle,  there  was  evi- 
dence that  he  and  hii- companions,  while  on  tlie 
street,  took  jprecaations  against  Injury,  evidence 
that  just  berore  the  accident  one  of  the  compan- 
ions looked  back,  and  stated  that  two  street 
cars  were  coming,  and  that  he  looked  back  a 
second  time  and  said  that,  if  they  hurried,  they 
conid  catch  the  second  car,  was  admissible  ss 
bearing  on  pluntilTB  care,  on  the  jury  finding 
that  plaintiff  was  justified  in  relying  on  bis 
companions. 

(Bid.   Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  184.*1 

2.  HlOHWATS    (I    184*)— INJUBIEB  TO   TSAVKL- 

E8S— Collision— EvlnENot. 

Where,  in  an  action  for  injuries  to  a  pedes- 
trian strucx  t>y  -  aa  automobile,  the  chauffeur 
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testified  that  there  were  fonr  lamps  on  the  ma- 
chine all  lighted,  and  on  cTosa-examination 
itated  that  he  understood  that  the  law  required 
that  any  two  of  the  lamps  in  front  should  have 
the  number  of  the  machine,  the  refusal  to  per- 
mit plaintiff  to  go  into  the  matter  whether  there 
were  any  numbers  on  either  light  was  not  er- 
roneous; no  claim  being  made  that  a  violation 
of  the  law  contributed  to  the  accident. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  i  184.*] 

Exceptions  from  Superior  Court,  Bristol 
County;  Robert  F.  Raymond,  Judge. 

Action  by  Antone  Belleveau,  per  pro  ami, 
against  the  S.  C.  Lowe  Supply  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  brings  exceptions.     Sustained. 

John  W.  Cuhmilngs  and  Charles  B.  Cum- 
mlngs,  for  plaintiff.  D.  F.  Slade,  for  de- 
fendant 

MORTON,  J.  This  is  an  action  of  tort  to 
recover  for  Injuries  sustained  by  the  plain- 
tiff In  consequence  of  being  run  over  by  an 
automobile  owned  and  operated  by  the  de, 
fendant  Tbere  was  a  verdict  for  the  de- 
fendant and  tbe  case  is  here  on  exceptions  by 
the  plaintiff  to  the  exclusion  of  certain  tes- 
timony that  was  offered  by  him.  We  think 
that  there  was  error  In  tbe  exclusion  of  tbe 
testimony  and  that  the  exceptions  must  be 
sustained. 

Tbe  accident  occurred  January  6,  1907, 
at  about  half  past  8  at  night  while  tbe 
plaintiff  with  two  companions  of  about  bis 
own  age  was  walking  towards  Fall  River 
on  the  state  bi^way  between  Fall  River  and 
New  Bedford:  The  night  was  very  dark. 
The  highway  ran  about  east  and  west  and  at, 
the  place  where  the  accident  happened  was 
about  25  feet  wide  and '  was  straight  and 
level  for  about  a  mile  In  tbe  direction  from 
which,  the  automobile  Was  coming  which  was 
from  New  Bedford.  On  the  south  side  of  tbe 
highway  were  double  tracks  for  the  street 
railway.  Next  to  the  north  rail  of  tbe  north . 
track. was  about  five  feet  of  level  road,  tben 
fifteen  feet  of  macadam  and  then  five  feet 
more  of  level  road.  Tbe  plaintiff  and  bis 
companions  kept  on  the  southern  or  left-hand 
half  of  tbe  highway.  The  plaintiff  testified 
that,  "as  tb^  walked  along,  they  were, all 
three  taking  precautions  against  any  thing 
coming  on  them  from  behind;  that  they  listen- 
ed and  in  turn  they  looked  back."  There 
was  testimony  tending,  to  corroborate  this. 
The  plaintiff  offered  to  show  as  bearing  on 
the  question  of  his  due  care  that  Just  be- 
fore the  accident  one  of  liis  companions  turn- 
.  ed  and  looked  back  and  said,  "There  are  two 
■  cars  coming,"  and  then  looked  back  a  second 
time,  and  said,  "Let's  hurry  up  we  can  catch 
the  second  <Sar  at  Reed's  corner."  This  evi- 
dence was  excluded.  We  think  that  it  should 
have  been  admitted  for  tbe  purpose  for  which 
it  was  offered.  It  could  not  be  ruled  as  mat- 
ter of  law  that  the  plaintiff  and  bis  com- 


panions bad  not  the  rl{^t  to  rely  upon  eadi 
other.  Whether  in  the  exercise  of  due  care 
they  were  Justified  In  doing  so  was  for  tbe 
Jury  to  say.  If  they  were  Justified  In  rely- 
ing upon  each  other  tben  what  one  said  to 
tbe  others  as  be  turned  and  looked  back  wag 
clearly  competent  as  tending  to  show  In 
connection  with  tbe  other  facts  in  tbe  case 
tbe  circumstances  under  which  tbe  plaintiff 
acted  and  with  reference  to  which  his  conduct 
was  to  be  Judged.  See  Sullivan  v.  Scripture, 
8  Allen,  564. 

Tbe  defendant  called  its  chauffeur  as  a  wit- 
ness and  he  testified  that  there  were  four 
lamps  on  tbe  car  and  that  they  were  all 
lighted.  On  cross-examination  he  testified 
that  he  understood  that  the  law  required  him 
to  have  the  number  of  the  machine  on  the 
light's  or  on  any  two  lights  In  front.  He  was 
then  asked,  "Were  there  any  numbers  on  ei- 
ther light?"  and  be  answered  "No,"  but  upon 
the  defendant's  request  and  against  the  plain- 
tiffs objection  tbe  court  struclc  out  the  answer 
and  refused  to  allow  the  plaintiff  to  go  Into 
the  matter  and  the  plaintiff  excepted.  Tbe 
plaintiff  contends  that  there  was  evidence 
tending  to  show  that  but  one  lamp  was  light- 
ed on  tbe  automobile  and  that  that  was  what 
led  the  plaintiff  and  his  companions  to  think 
that  the  light  was  that  of  a  street  car.  And 
he  further  contends  that  testimony  that 
there  were  no  numbers  on  tbe  lamps  would 
have  furnished  a  reason  for  not  lighting  tbe 
lamps  and  would  therefore  have  tended  to 
affect  tbe  weight  to  be  given  to  the  chauf- 
feur's testimony,  and  to  corroborate  the  tes- 
timony introduced  by  the  plaintiff.  He  does 
not  now  contend  that  the  violation  of  law 
contributed  or. could  have  been  found  to  con- 
tribute to  the  accident,  and  there  is  nothing  to 
show  that  he  made  any  6ucb  contention  at  tbe 
trial.  'Tbe  court  well  may  have  thought  that 
tbe  connection  between  the  absence  of  num- 
bers on  the  lamps  and  tbe  accident  was  so  re- 
mote as  to  render  the  evidence  of  no  value 
and  have  excluded  It  on  that  ground.  But 
because  of  tbe  error  In  the  exclusion  of  tbe 
testimony  that  was  offered  as  to  what  was 
said  by  the  plaintiff's  companion  the  entry 
must  be: 

Exceptions  sustained. 
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KANB  T.   BOSTON  MUT.   LIFE   INS.   CO. 

(Supreme  Judicial  Court  of  Massachusetts.    Es- 
sex.    Nov.  24,   1908.) 

1.  CoBPOBATioHa  (i   497*)  —  Officebs  and 
Agents— Ratification — Slandeb. 

Letters  written  by  the  superintendent  ot 
agencies  of  an  insurance  comiMny  do  not  show  a 
ratification  of  slanderous  statements  by  agents 
where  expressing  disapproval  of  what  had  oeen 
done  by  the  agents. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  497.»] 
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2.    CORPOBATIORa '  (i     487*)   —  Om(XRB    AND 

Agents— Ratifi  o  ati  on— Sla^deb. 

Mere  nonaction  by  an  insurance  company 
and  a  refosal  by  its  saperintendent  of  agea- 
cies  to  do  anything  for  an  insurance  solicitor,  of 
whom  its  agents  had  made  slanderous  state- 
ments, does  not  show  a  ratification  of  what  did 
not  appear  to  have  been  done  in  the  name  or  on 
behalf  ot  the  company,  or  with  the  help  of  its 
resonrces,  or  for  its  advantage. 

[Ed.  Note.— For  other  cases,  see  CorpoiationB, 
Dec  Dig.  g  407.*] 

8.  COBFOBATIORS    (i    497*)   —  Officebs    ARD 
Agents— Ratification— Slandee. 

That  an  insnrance  solicitor's  business  was 
diminished  after  slanderous  statements  spoken 
of  liim  by  defendant  insurance  company's  agents, 
and  that  a  part  of  the  business  which  he  lost 
went  to  defendant,  is  not  enough  to  show  a 
ratification  of  the  slanderous  statements,  in  the 
absence  of  evidence  that  defendant  knew  such 
facts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  I  497.*] 

4.  Tbiai.  (5  46*)— Receptioh  of  Evidsncb— 

OfFEB— SUFPICIENOT. 

An  offer  of  proof  in  an  action  against  an 
insurance  company  for  slanderous  statements 
by  its  agents  merely  to  show  that  insurance 
solicitors  employed  by  defendant  "severally  pub- 
lished the  various  oral  statements  as  set  out 
in  the  several  counts  of  the  plaintiffs  declara- 
tion," which  connts  charged  that  "the  defend- 
ant by  its  agents  and  servants"  uttered  the 
slanders,  there  being  no  offer  to  prove  that  what 
was  said  by  the  solicitors  was  in  the  course  of 
tbeir  employment,  or  while  acting  in  the  ap- 
parent scope  thereof,  was  insufficient  to  raise 
the  issue  of  whether  the  slanders  were  uttered 
by  the  solicitors  in  the  course  of  their  employ- 
ment. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  f  46.*] 

5.  CoBPOBATiONS    (i   408*)  —  Officebb    and 
Agents— ToBT»—ConK6E  of  Employment. 

The  mere  making  of  slanderous  statements 
by  insurance  solicitors  cannot  authorize  the  in- 
ference that  they  were  made  in  the  course  of 
their  employment. 

[Ed.  Note.^For  other  cases,  see  Corporations 
Dec.  Dig.  I  492.*] 

6.  COBPOBATIONS    (|   492*)  —  Ofticeks    and 
Agents— Tobts—Liabilitt—Slandkb. 

An  insurance  comi>any  cannot  be  held  lia- 
ble for  slanderous  statements  by  its  solicitors 
not  spoken  in  the  coarse  of  their  employment. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1903;  Dec.  Dig.  §  492.*] 

BzceptioDS  from  Saperior  Court,  Essex 
County;   George  A.  Sanderson,  Judge. 

Action  for  slander  by  James  J.  Kane 
against  the  Boston  Mutual  Life  Insurance 
Company.  Judgment  for  defendant,  and 
plaintiff  excepts.    Exceptions  overruled. 

Sylvester  F.  Whalen  and  James  H.  SIsk, 
for  plaintiff.  Joseph  F.  Quinn,  Alexander  H. 
Bullock,  and  John  M.  Thayer,  for  defendant 


SHELDON,  J.  It  may  be  assumed  that 
the  words  alleged  to  have  been  uttered  by 
the  defendant's  agents  were  spoken  of  the 
plaintiff  in  his  business  of  an  Insurance  so- 
licitor, and  that  they  were  actionable.  Love- 
Joy  V.  Wiitcomb,  174  Mass.  586,  588,  55  N. 


£.  322,  and  cases  dted.  But  the  vital  ques- 
tion is  whether  the  defendant  corporation 
can  be  held  responsible  for  them. 

It  could  not  be  found  that  any  actual  au- 
thority had  been  given  by  the  defendant  to 
its  solicitors  to  make  the  slanderous  state- 
ments, or  that  they  were  made  with  its 
knowledge;  nor  did  anything  on  the  plain- 
tiff's offer  of  proof  tend  to  show  that  there 
had  been  any  ratification  of  these  wrong- 
ful acts.  The  letters  of  Bradley,  the  defend- 
ant's superintendent  of  agencies,  show  no 
such  ratification.  They  express  disapproval 
of  what  had  heea  done  by  the  solicitors.  The 
mere  Inaction,  of  the  defendant  and  Brad- 
ley's refusal  to  do  anything  for  the  plaintiff 
cannot  indicate  a  ratification  of  what  did 
not  appear  to  have  been  done  in  the  name 
or  behalf  of  the  defendant,  or  with  the  help 
of  its  resources  or  for  its  advantage.  Nor 
is  there  any  evidence  that  Bradley  had  au- 
thority to  ratify  these  acts.  The  facts  of- 
fered to  be  proved  fall  far  short  of  what 
appeared  in  Fogg  v.  Boston  &  Lowell  R.  R., 
148  Mass.  513,  20  N.  E.  109,  12  Am.  St  Rep. 
583,  and  White  v.  Apsley  Rubber  Co.,  194 
Mass.  97,  80  N.  E.  500,  8  L.  R.  A.  (N.  S.)  484. 
Nor  would  the  facts  that  the  plaintiff's  busi- 
ness was  diminished  after  the  alleged  slan- 
ders, and  that  a  part  of  the  business  which 
he  lost  went  to  the  defendant,  be  enough  to 
show  a  ratification  in  the  absence  of  evidence 
that  the  defendant  knew  these  facts.  The 
defendant  did  not  knowingly  receive  the  ben- 
efit of  its  agents'  misconduct,  and  cannot  t>e 
held  on  that  ground  to  have  ratified  and 
adopted  such  misconduct  We  find  nothing 
In  the  cases  cited  by  the  plaintiff  to  support 
his  contention  on  this  point. 

The  plaintiff  contends  further  that  the 
defendant  can  be  held  on  the  ground  that 
the  slanders  were  uttered  by  its  agents  in 
the  course  of  their  employment,  even  though 
they  were  uttered  without  any  prior  author!^ 
ty  or  subsequent  ratification  from  the  de- 
fendant. But  his  offer  of  proof  raises  no 
such  issue.  That  offer,  as  to  this  question, 
was  simply  to  show  that  three  solicitors  of 
insurance  employed  by  the  defendant  "sever- 
ally published  the  various  oral  statements 
as  set  forth  in  the  several  counts  of  the 
plaintiffs  declaration."  These  counts  charge 
that  "the  defendant  by  its  agents  and  serv- 
ants" uttered  the  alleged  slanders.  There 
was  no  offer  to  prove  that  what  was  said 
by  either  of  the  three  solicitors  was  said  in 
the  course  of  his  employment  or  while  act- 
ing In  the  apparent  scope  thereof.  Every- 
thing that  they  said  may  have  been  uttered 
wholly  outside  their  employment,  and  with- 
out any  reference  to  their  employer.  As  in 
Obertinl  v.  Boston  &  Maine  R.  R.,  186  Mass. 
481,  71  N.  E  980,  67  L.  R.  A.  422,  the  mere 
doing  of  the  acts  cannot  authorize .  the  in- 
ference that  they  were  done  in  the  course  of 
the  employment.     Washington  Gaslight  Co. 
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T.  Lansden,  172  V.  S.  634,  19  Sup.  Ct.  206, 
43  L.  Ed.  648.  Manlfest]7,  for  each  utter- 
ances the  defendant  cannot  be  held  liable. 

We  do  not  mean  to  throw  any  doubt  upon 
the  statement  of  Lathrop,  J.,  in  Oomerford  t. 
West  End  St.  Ry.,  164  Mass.  13,  14,  41  N. 
E.  59,  that  It  is  at  least  questionable  wliether 
the  defendant  would  have  been  liable  If  the 
utterance  of  the  defamatory  words  by  Its 
agents  had  been  in  the  course  of  their  em- 
ployment. Behre  ▼.  National  Cash  Register 
Co.,  100  Ga.  213,  27  S.  E.  986,  62  Am.  St.  Rep. 
320 ;  Singer  Mfg.  Co.  v.  Taylor  (Ala.)  43  South. 
210,  9  I*  R.  A.  (N.  S.)  929;  Reddltt  v.  Singer 
Mfg.  Co.,  124  N.  C.  100,  32  S.  E.  392;  Hussey 
V.  Korffflk  Southern  R.  R.,  98  N.  C.  84,  3  S. 
B.  923,  2  Am.  St  Rep.  812;  Dodge  t.  Brad- 
street  Co.,  69  How.  Prac.  (N.  Y.)  104.  And 
see  Odgers  on  Slander  &  Libel,  $  285;  10  Cyc. 
1216;  18  Am.  &  Eng.  Bncyc.  of  Law  (2d  Ed.) 
1069.  It  Is  difficult  to  say  that  such  a  wrong 
as  this  was  committed  In  the  agent's  service 
and  for  the  principal's  benefit  within  the 
meaning  of  the  rule  as  stated  by  Lord  Sel- 
bome  in  Holdsworth  v.  City  of  Glasgow 
Bank,  6  App.  Cas.  317,  326,  and  by  Campbell, 
3.,  in  Philadelphia,  Wilmington  &  Baltimore 
B.  R.  T.  Quigley,  21  How.  202,  210,  16  L. 
Ed.  78. 

Exceptions  oTerruIed. 


(200  MSBI.  2M) 

GALLIGAN  V.  McDonald  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Not.  30,  1908.) 

1.  WiixB  (g  601*)  —  CoNSTBUOTioN  —  Estates 
Devised— ExECXTTOBT  Dsvisn— "Estate  Rs- 

MAININO." 

Testator  demised  his  real  estate  to  his  son, 
to  hold  "the  same  to  him  and  his  heirs  for- 
ever," and  provided  that  if  he  died  leaving  no 
issue  surviving,  or  if  such  issue  should  die  dur- 
ing minority,  the  "estate  remaining"  at  the 
death  of  the  son  sliould  go  to  designated  per- 
sons. Seld,  that  the,  words  "estate  remaining" 
did  not  mean  a  remainder  in  a  technical  sense, 
but  meant  what  the  son  should  not  dispose  of 
during  life,  -  and  by  necessary  implication  the 
son  had  power  to  dispose  of  any  or  all  of  the 
estate,  and  the  -  limitation  over,  being  incon- 
sistent with  the  power  of  disposal,  could  not 
take  effect  as  an  executory  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1841;   Dec.  Dig.  S  601.*] 

2.  Wnxs   (8   601*)— Construction— Estates 
Devised— LtFB  Estates. 

'  The  limitation  over  did  not  cut  down  tlie 
son's  estate  to  a  simple  life  estate,  or  to  a  life 
estate  with  i>ower  of  disposal. 

[Ed.  Note.— Por  other  cases,  see  Wills.  Cent 
Dig.  J  1340;  Dec.  Dig.  {  601.*] 

Cas^  Reserved  from  Superior  Court  Bristol 
County;  Lloyd  E.  White,  Jadge. 

Suit  by  Harry  W.  Oalllgan  against  Ed- 
ward McDonald  and  others.  The  cause  was 
heard  on  bill  and  answers,  and  the  Justice 
reported  the  cause  for  the  consideration  of 
the  toll  court    Decree  ordered  for  plaintiff. 


Arthur  M.  Aiger,  for  plaintiff.  John  B. 
Tracy,  tor  defendants  McDonald  and  mOx- 
ard.  P.  Coughlln,  for  defendants  Jas.  H.  and 
Ann  Galllgan. 

MORTON,  J.  This  case  comes  here  on  a 
reservation  and  report  by  a  Jlistice  of  the  su- 
perior court  on  the  bill  and  answers.  Thft 
question  at  issue  relates  to  the  construction 
of  the  fifth  clause  of  the  will  of  one  Edward 
A  Galllgan  of  Taunton.  The  clause  Is  as  fol- 
lows: "Fifth.  I  devise  to  my  son  Harry  W. 
Galllgan,  all  the  real  estate  of  which  I  may 
die  possessed  and  he  shall  hold  the  same  to 
bim  and  his  heirs  forever,  provided  however, 
that  in  case  my  said  son  shall  die  leaving  no 
issue  bim  survlTlng,  or  such  issue  shall  de^ 
cease  during  minority,  then  and  in  either 
of  such  cases,  my  will  Is  that  my  brother 
James  H.  Galllgan  and  my  sister  Ann  Gal- 
llgan shall  have  and  take  all  my  real  estate 
remaining  at  the  death  of  my  son,  share  and 
share  alike  to  them  and  to  their  heirs  for- 
ever." In  addition  to  the  averments  con- 
tained in  the  bill  and  admitted  by  the  an- 
swers, it  is  agreed  that  the  testator  died 
seised  of  several  distinct  parcels  of  land  with 
the  buildings  thereon  Including  the  one  which 
is  the  subject  of  this  suit. 

The  complainant  contends  that  the  word  "re- 
maining" is  not  to  be  construed  in  the  technic- 
al sense  of  a  remainder,  but  as  meaning  such 
part  of  the  real  estate  devised  to  bim  as  shall 
not  have  been  disposed  of  by  bim  at  bis 
death;  that  the  limitation  over  must  take 
effect,  if  at  all,  as  an  executory  devise ;  that 
it  cannot  take  effect  as  such  because  an  abso- 
lute power  of  disposal  is  impliedly  given  him, 
and  the  limitation  over  is,  therefore,  void, 
and  he  takes  an  estate  In  fee  simple  abso- 
lute. The  respondents  cont^d  that  the  pro- 
vision applies  to  all  of  the  real  estate  de- 
vised to  the  plaintiff;  tliat  the  effect  of  the 
devise  is  to  vest  in  the  plaintiff  a  qualified 
fee  determinable  upon  the  contingency  of  his 
dying  without  issue  survlTlng  him,  or  upon 
the  death  of  such  issue,  if  any,  during  mi- 
nority; and  that  the  limitation  over  is,  there- 
fore, a  valid  executory  devise.  It  is  manifest 
that  according  as  the  oomplaloant's  or  re- 
spondent's contention  is  sustained,  the  com- 
plainant can  or  cannot  give  "a  good  and  clear 
title,"  as  he  has  agreed  to  do,  to  the  real  es- 
tate in  question. 

We  are  unable  to  distinguish  this  case  from 
Kelley  r.  Melns,  135  Mass.  231,  and  Ide  v.  Ide, 
5  Mass.  500.  In  Kelley  v.  Meihs,  supra,  there 
was  first  a  devise  to  the  son  by  the  testatrix 
of  all  her  estate  real  and  personal  "to  have, 
and  to  hold  the  same  to  him  *  •  •  his 
heirs,  executors,  administrators  and  assigns 
forever."  Then  It  was  provided  by  a  second 
codicil  that  the  son  should  not  come  into  pos- 
session tin  he  reached  tlie"  age  of  twenty-five, 
and  by  the  first  codicil  that  if  he  should  die 
without  leaving'  living'  issue  any  portion  of 
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the  property  which  shonld  remain  should  be 
egnally  divided  amongst  the  sisters  and  nelc- 
es  of  the  testatrix,  and  "their  female  heirs 
and  assigns."  The  son  arrived  at  the  age  of 
25  and  dlied  shortly  after  intestate  and  with- 
out Issne;  the  tmstee  nnder  the  mother's 
will  having  In  the  meantime  conveyed  to  him 
certain  real  estate  which  had  come  to  blm  by 
the  foreclosure  of  a  mortgage,  and  which  the 
court  treated  as  if  the  testatrix  had  been 
seised  of  It  at  her  death.  Thereupon  the 
sisters  and  neloes  of  the  testatrix  brought  a 
writ  of  entry  against  the  heirs  at  law  of  the 
son  to  recover  the  premises  which  had  been 
thus  conveyed  by  the  trustee  to  him.  It  was 
held  tbat  by  the  portion  which  should  remain 
was  meant  the  portion  which  should  remain 
at  the  death  of  the  son,  and  that  the  con- 
struction to  be  given  to  the  will  and  the 
first  codicil  was  that  the  taa  should  have 
during  his  life  the  absolute  power  of  dispo- 
sition of  all  the  property  given  to  him;  that 
this  power  of  disposal  was  inconsistent  with 
an  executory  devise,  and  that  the  limitation 
over  was,  therefore,  void.  In  Ide  v.  Ide,  su- 
pra, the  devise  was  to  a  son  and  "his  heirs 
and  assigns  forever"  with  a  limitation  over 
if  the  son  should  die  and  leave  no  lawful 
heirs  of  "what  estate  he  shall  leave,  to  be 
equally  divided  between  my  son  J.  aitd  my 
grandson  N.  to  them  and  their  heirs  forever." 
It  was  held  that  the  limitation  over  was  only 
of  such  estate  as  the  son  sbould  leave  at  his 
death ;  that  by  necessary  implication  the  tes- 
tator intended  that  the  son  should  have  the 
power  to  dispose  of  any  or  all  of  the  estate 
devised;  and  that,  that  was  inconsistent  with 
the  limitation  over,  and  the  limitation  was, 
therefore,  void  and  the  son  took  an  absolute 
estate.  See,  also,  Richardson  v.  Noyes,  2 
Mass.  56,  3°  Am.  Dec.  24;  GlfTord  et  al.  v. 
Choate,  100  Mass.  343;  Damrell  v.  Hartt  et 
al.,  137  Mass.  218;  Joslln  v.  Rhoades,  150 
Mass.  aOl,  23  N.  E.  42;  Knight  v.  Knight, 
162  Mass.  460,  38  N.  E.  1131;  Bassett  v. 
NIckerson,  184  Mass.  169,  68  N.  K  25.  "In 
the  case  at  bar  there  is,"  as  was  said  In  Ide 
V.  Ide,  Supra,  "first  an  express  fee  simple  de- 
vised" to  the  son,  the  plaintiff.  This  would 
give  the  plaintiff  the  absolute  right  to  dis- 
pose of  the  property  devised  to  him  If  it  stood' 
alone.  Then  follows  the  provision  relied  on 
by  the  defendant,  "that  In  case  my  said  son 
Sball  die  leaving  no  issue  him  surviving,  or 
such  Issue  shall  decease  during  minority, 
then  and  In  either  of  such  cases  my  will 
is  tbat  my  brother  James  H.  Galligan  and  my 
sister  Ann  Galligan  shall  bave  and  take  all 
my  real  estate  remaining  at  the  dpoth  of 
my  son,"  etc.  By  estate  remaining  at  the 
death  of  tbe  son  is  meant  estate  that  shall 
not  hare  been  disposed  of  by  the  son  during 
bis  Ufe.  It  is  upon  such  estate,  if  any,  that 
the  proviso  is  to  take  effect,  and  not  upon 
all  of  the  real  estate  devised.  By  necessary 
implication  the  son  is  to  have  the  power  to 


diqxwe  of  any  or  all  of  the  estate  devised 
to  him.  Such  a  power  Is  inconsistent  with  an 
executoiy  devise  and  the  limitation  over  can- 
not therefore  take  effect  as  an  executory  de- 
vise. Neither  do  we  think  that  the  effect  of 
the  limitation  over  Is  to  cut  down  tbe  son's 
estate  to  a  life  estate,  pure  and  simple,  or 
to  a  life  estate  with  a  power  of  disposal, 
though  tbe  latter  construction  would  not  help 
the  defendant.  Damrell  v.  Hartt,  supra; 
Hale  V.  Marsh,  100  Mass.  468;  Lyon  v. 
Marsh,  116  Mass.  232.  If  by  "estate  remain- 
ing" were  meant  a  remainder,  in  the  technic- 
al sense  of  the  words,  applicable  to  all  the 
real  estate  devised  to  the  son,  then  tbe  limi- 
tation over  could  and  should  take  effect  as 
an  executory  devise  contingent  upon  the 
son's  dying  without  issue  or  the  Issue  dying 
during  minority,  and  the  son  would  take  a 
qualified  fee  determinable  on  the  happening 
of  either  one  of  those  ernits;  or  taking 
the  whole  devise  togetbn,  perhaps  it  might 
be  construed  In  such  case  as  vesting  in  the 
son  an  estate  for  life  with  remainder  to  the 
brother  and  sister.  Whitcomb  v.  Taylor,  122 
Mass.  243 ;  Schmaunz  v.  Goss,  182  Mass.  141; 
Hooper  v.  Bradbury,  133  Mass.  803;  Welch 
V.  Brimmer,  169  Mass.  204.  47  N.  B.  699. 
But.  as  already  observed,  we  think  tbat  by 
"estate  remaining"  Is  meant  what  tbe  son 
shall  not  have  disposed  during  his  life,  and 
not  a  remainder  in  the  technical  sense  of  that 
word. 

Tbe  only  objection  that  is  made  to  the 
maintenance  of  the  bill  la  that  the  plaintiff 
cannot  give  a  good  and  clear  title  as  he  has 
agreed  to  do  and  tbat  the  defendant  cannot 
and  should  not  therefore  be  compelled  to  spe- 
cifically perform  the  contract  For  reasons 
stated  above  we  are  of  opinion  that  the  plain- 
tiff can  give  "a  good  and  clear  title,"  and  It 
follows  that  he  is  entitled  to  a  decree  in  his 
fftvor. 

Decree  for  plaintUT 

(HO  Hau.  281) 

WHITMORB  V.   H.  K.   WEBSTER  CO. 

(Supreme  Judicial  Court  <^  Massacbusetta. 

Essex.     Nov.  25,  1908.) 

MABTBB    ARO    SeBVANT    ($    281*)— INJXTBIXS    TO 

Sebvant — Actions— EvinENCB. 

In  an  action  for  Injuries  to  an  employ^  by 
catching  his  hand  in  tbe  feeder  of  a  grist  mill, 
evidence  held  to  show  that  the  plaintiff  was  neg- 
ligent so  as  to  bar  a  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  987-996;  Dec.  Dig.  f 
281.*] 

Report  from  Superior  Court,  Essex  County. 

Action  by  Bertram  Whitmore  against  the 
H.  -K.  Webster  Company.  On  report  from 
the  superior  court  after  verdict  for  defend- 
ant   Judgment  on  verdict 

3.  P.  Sweeney  and  L.  S.  Cox,  for  plain- 
tiff. Walter  I.  Badger  aad  Wm.  Harold 
Hitdtcock,  for  defendant. 
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SHELDON,  J. '  The  plaintiff  was  injured 
in  consequence  of  having-  Inserted  his  hand 
into  the  feeder  and  rolls  of  a  grinding  mill, 
to  clean  away  com  which  had  gathered  up- 
on the  rolls.  Martin,  the  miller,  had  raised 
the  countershaft  to  stop  the  mill,  but  by 
reason  of  the  belt  which  operated  the  drir- 
Ing  pulley  harlng  been  recently  made  too 
short,  or  the  pulley  having  been  raised  too 
high,  the  effect  of  what  Martin  did  was,  as 
it  might  have  been  found,  to  stop  only  one 
set  of  the  rollers,  the  "slow  rollers"  as  they 
were  called,  and  to  leave  the  other  set,  the 
fast  rollers,  revolving,  although  more  slowly 
than  if  Martin  had  not  endeavored  to  stop 
the  mill.  The  plaintlfT  had  seen  what  Martin 
^Id,  supposed  that  the  mill  had  stopped,  and 
Inserted  his  hand  for  a  proper  purpose  and 
in  what  would  have  been  a  proper  manner 
If  the  mill  had  l>een  wholly  stopped. 

The  first  question  presented  is  whether 
the  Jury  had  a  right  to  find  that  the  plain- 
tiff was  in  the  exercise  of  due  care  in  act- 
ing on  the  assumption  that  the  mill  bad 
heen  stopped  by  what  Martin  had  done.  He 
'knew  that  the  belt  had  been  shortened,  and 
that  in  consequence' of  this  the  mill  was  like- 
ly not  wholly  to  stop  because  the  belt  was 
too  tight,  but  he  had  been  told  by  Martin 
that  this  would  be  remedied.  Whether  It 
lad  been  remedied  be  did  not  know,  and 
apparently  did  not  concern  himself  with  the 
question.  He  did  not  claim  that  be  acted  in 
reliance  on  Martin's  statement  But  Webber, 
an  expert  witness  called  by  the  plaintiff, 
'testified  that  if  the  I>elt  was  in  motion  It 
«ouId  be  seen  plainly,  and  that  the  pulleys 
would  revolve  so  that  they  could  be  seen. 
And  the  plaintiff  himself  testified  that  stand- 
ing where  he  was,  on  the  back  side  of  the 
machine,  the  differential  side  as  it  was  call- 
ed, the  belt  on  the  driving  side  came  down 
on  his  right,  and  by  looking  at  the  belt  he 
could  have  seen  whether  the  rolls  were  mov- 
ing or  not;  that  if  he  had  looked  be  would 
have  seen  this  at  a  glance ;  that  he  put  his 
hand  down  between  the  rolls,  knowing  that 
If  either  one  of  them  was  moving  they  proba- 
bly would  take  his  fingers  off,  without  look- 
ing either  at  the  belt  or  the  rolls,  or  the 
pulleys,  to  see  whether  they  were  moving. 
He  testified  that  he  could  not  see  the  rolls; 
but  the  belt  and  the  pulleys  on  the  side 
where  he  was  were  plainly  visible.  There 
was  no  other  testimony  Inconsistent  with 
this.  There  is  nothing  to  show  that  he  need- 
ed or  was  expected  to  act  so  quickly  as  to 
excuse  him  from  looking  at  what  was  obvi- 
ous to  be  seen.  In  our  opinion  It  cannot 
be  said  that  In  thus  failing  to  use  his  senses 
to  guard  against  a  danger  of  which  he  was 
well  aware  he  was  in  the  exercise  of  proper 
diligence.  Daily  v.  Fiberlold  Co.,  186  Mass. 
Si.8,  71  N.  E.  tS64;  Meunler  v.  Chemical 
Paper  Co.,  180  Mass.  109,  61  N.  E.  810; 
Keiley  v.  Calumet  Woolen  Co.,  177  Mass.  128, 


58  N.  O.  182;  Silvia  v.  Wampanoag  Mills, 
177  Mass.  194,  58  N.  B.  590;  Bobinska  v. 
Lyman  MiUs,  174  Mass.  432,  54  N.  E.  873, 
75  Am.  St.  Rep.  364. 

The  verdict  for  the  defendant  was  rightly 
ordered;  and  in  accordance  with  the  terms 
of  the  report  there  must  be: 

Judgment  on  the  verdict 


(aw  Hua.  lES) 

BARLOW  MFG.   CO.  v.   STONE. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Nov.  24,  1908.) 

1.  Set-Off  and  Countbsciaiv  (S  27*)— Sub- 
jbct-Matteb— CS.AIM8  Abising  Oct  or  the 
Sauk  Conteaot  oe  Tbansaction. 

Damages  which  may  be  recouped  mast 
have  arisen  out  of  same  subject-matter,  con- 
tract, or  transaction  as  tliat  on  which  plaintiff 
relies. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  SS  45,  46;  Dec.  Dig. 
J  27.*] 

2.  CowTBACTS  (§  171*)— Construction  — Ba»- 
TIBE    OB    Sevekablg  —  "Sbvebabub    Con- 

TBACT." 

The  question  whether  a  contract  is  entire 
or  aeverable  is  primarily  one  of  intent,  but,  as  a 
general  rule,  where  the  part  to  be  performed 
by  one  party  consists  of  several  distinct  items 
and  the  price  to  be  paid  is  apportioned  to  each 
item  according  to  the  value  thereof,  and  not  as 
a  part  of  a  round  sum,  the  contract  will  be  re- 
garded as  seferable. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §$  754-757;  Dec.  Dig.  |  171.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6454.] 

3.  SET-OfF  and   COUNTEBCLAnt   (f  27*)— SXJB- 

ject-Matteb  —  Claixs   Abisino   Out   of 

Sake  Contbaot. 

Where,  notwithstanding  store  fixtures  and 
furniture  and  wall  cases  were  all  ordered  at  the 
same  time  and  a  certain  amount  was  paid  on 
account  generally,  tlie  articles  themselves  were 
entirely  distinct  from  each  other,  except  so  far 
as  they  formed  parts  of  the  same  lot  and  the 
price  for  each  article  was  different  and  the 
amount  due  had  to  be  ascertained  bj  adding  to- 
gether the  amounts  to  which  the  different  arti- 
cles came  at  the  prices  agreed  UQon,  the  con- 
tract was  severable;  and  hence,  m  an  action 
for  the  price  of  certain  of  the  fixtures  and  fur- 
niture, there  could  be  no  recoupment  for  dam- 
ages because  of  delay  in  delivery  of  the  wall 


[Bid.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  §|  45,  46;  Dec  Dig. 
»  27.»] 

4.  Sales  (i  62*)— Contbaots— Constbuction 
— Entibe  OB  Severable. 

Where  store  fixtures  and  furniture  and 
wall  cases  having  all  been  ordered  at  the  same 
time  and  a   certain   amount   paid   on   account 

?:enerally,  the  wall  cases  were  thereafter  paid 
or,  the  act  of  the  seller  in  crediting  the  amount 
paid  when  the  articles  were  ordered  on  the  ac- 
count for  the  fixtures  and  fumitare  has  no  ma- 
terial significance  in  determining  whether  the 
contract  was  entire  or  severable,  as  It  was  the 
only  thing  he  could  do  after  the  wall  cases  had 
been  paid  for. 

[E!d.  Note. — For  other  cases,  see  Sales,  Gent 
Dig.  II  171-178;   Dec  Dig.  »  62.*J 
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Bxcq>tlona  from  Superior  Court,  Hampden 
County;   John  C.  Crosby,  Judge. 

Action  by  tbe  Barlow  Manufacturing  Com- 
pany against  Samuel  Stone.  Judgment  for 
plaintiff,  and  defendant  exeats.  Exceptions 
oTerruled. 

N.  P.  Ayery,  for  plalntifC  Frank  A.  Pease, 
for  defendant 

MORTON,  3.  This  is  an  action  of  contract 
to  recover  upon  an  account  annexed  for  cer- 
tain store  fixtures  and  furniture 'fumlabed 
by  tbe  plaintiff  to  tbe  defendant  At  tbe 
same  time  tbat  tbe  goods  described  in  tbe 
account  were  ordered,  certain  wall  cases  were 
also  ordered  by  the  defendant  of  tbe  plain- 
tifC  and  the  defendant  paid  $25  on  account 
on  all  of  tbe  goods  ordered.  The  articles  in 
suit  were  delivered  to  and  accepted  by  the 
defendant,  and  no  fault  is  found  in  regard  to 
them  as  to  price,  quantity  or  quality,  or  the 
time  of  delivery.  Nor  is  any  fault  found  as 
to  the  price,  quantity  or  quality  of  tlie  wall 
cases.  But  the  defendant  contends  that  it 
was  agreed  tliat  all  of  tbe  articles  should  be 
delivered  promptly,  that  tbe  wall  cases  were 
not  so  delivered,  and  tbat  be  was  damaged 
thereby  and  is  entitled  to  recoup  in  this  ac- 
tion the  damages  thus  sustained.  There  was 
evidence  tending  to  show  that  the  wall  cases 
were  to  be  ordered  by  tbe  plaintiff  from 
Michigan,  and  were  so  ordered,  and  were  de- 
livered to  and  accepted  by  the  def«idant  and 
were  paid  for  by  him  pursuant  to  a  draft 
therefor  with  a  bill  of  lading  attached,  drawn 
on  him  by  the  plaintiff. 

Tbe  defendant  concedes  that  tbe  right  to 
recoupment  does  not  extend  to  any  transac- 
Oou  which  is  not  involved  in  this  suit  But 
he  contends  that  the  purchase  of  the  goods, 
Induding  the  wall  cases  as  well  as  those  In 
suit,  constituted  an  entire  contract  which  has 
not  been  severed  by  the  act  of  the  parties  or 
otherwise,  and  tbat  be  therefore  can  recoup 
In  tills  action  tbe  damages  sustained  by  rea- 
son of  the  failure  of  the  plaintiff  to  deliver 
the  wall  cases  promptly  as  agreed.  The  first 
question  therefore  Is  whether  the  contract 
was  or  was  not  an  entire  contract  If  the 
cmitract  was  an  entire  one  and  there  has 
been  no  severance  of  It,  then  tbe  right  to  re- 
coup Is  clear.  If  it  Is  not  an  entire  contract, 
then  it  ia  equally  clear  that  no  right  of  re- 
coupment exists.  Sawyer  v.  Wlswell,  9  Al- 
len, 38. 

Primarily,  the  question  wliether  a  contract 
Is  entire  or  separable  Is  one  of  Intention. 
But  the  general  rule  Is  tbat  where  tbe  part 
to  be  performed  by  one  party  consists  of  sev- 
eral distinct  and  separate  items  and  the 
price  to  be  paid  is  apportioned  to  each  item 
according  to  the  value  thereof  and  not  as 
MAS8.DBC.83-8T  N.B.— 17 


one  unit  In  a  whole,  or  a  part  of  a  rouud 
sum,  the  contract  may  and  will  be  regarded 
as  severable.  And  this  holds  true,  even 
though  the  contract  may  be  in  a  sense  entire, 
if  what  is  to  be  paid  is  clearly  and  distinctly 
apportioned  to  tbe  different  items  as  such, 
and  not  to  them  as  parts  of  one  whole.  West 
End  Mfg.  Co.  V.  Warren  Co.,  198  Mass.  320,  84 
N.  B.  488;  Young  &  Conant  Mfg.  Co.  v.  Wake- 
field, 121  Mass.  91:  Robinson  v.  Green,  8 
Mete.  159;  Miner  v.  Bradley,  22  Pick.  457; 
Badger  v.  Tltcomb,  15  Pick.  409,  26  Am.  Dec. 
6U;  Plerson  v.  Crooks,  115  N.  Y.  539,  555,  22 
N.  E.  349,  12  Am.  St  Rep.  831;  2  Parsons  on 
Contracts  (9tb  Ed.)  517;  Hammond  on  Con- 
tracts, i  463.  For  a  case  In  which  it  was 
held  tbat  tbe  contract  was  entire  although 
possessing  elements  of  divisibility,  see  Stew- 
art V.  Thayer,  168  Mass.  519,  47  N.  B.  420, 
00  Am.  St  Rep.  407.  In  tbe  present  case  the 
articles  sued  for  and  the  wall  cases  were  all 
ordered  at  tbe  same  time,  and  $25  was  paid 
on  account  generally.  But  the  articles  them- 
selves, though  of  the  same  general  nature, 
namely,  store  fixtures  and  furniture,  were 
entirely  separate  and  distinct  from  each  oth. 
er,  except  so  far  as  they  formed  parts  of  tbe 
same  lot  and  the  price  for  each  article  was 
different  from  that  of  the  other  articles,  ex- 
cept as  aforesaid,  and  the  amount  which 
would  be  due  from  tbe  defendant  to  tbe  plain- 
tiff had  to  be  ascertained,  not  with  reference 
to  some  unit  of  value,  but  by  adding  together 
tbe  amounts  to  which  tbe  different  articles 
came  at  the  prices  agreed  upon.  There  was 
no  agreement  to  sell  or  buy  the  articles  or- 
dered for  a  round  sum,  but  the  articles  were 
bought  and  sold  at  the  prices  affixed  to  each. 
In  effect  there  was,  as  said  In  Young  & 
Conant  Mfg.  Co.  v.  Wakefield,  supra,  a  con- 
tract for  each  article  or  lot  of  articles  sold, 
and  tbe  defendant's  contention  that  the  con- 
tract was  an  entire  one  cannot  therefore  be 
sustained.  The  fact  that  the  goods  were  all 
ordered  at  one  and  the  same  time,  and  that 
$25  was  paid  on  account  though  tending  to 
show  that  in  a  sense  the  contract  was  entire, 
does  not  show  that  it  must  be  so  construed 
as  matter  of  law.  Tbe  act  of  the  plaintiff  in 
crediting  the  $25  on  tbe  account  In  suit  has 
no  material  significance  one  way  or  the  oth- 
er. It  was  the  only  thing  tbat  he  could  do 
after  tbe  defendant  had  paid  for  the  wall 
cases.  It  follows  tbat  tbe  ruling  of  the  court 
excluding  tbe  evidence  tbat  was  admitted  de 
bene  in  regard  to  the  matter  of  damages  was 
correct  This  view  of  the  case  renders  It  un- 
necessary to  consider  whether  there  was  evi- 
dence which  would  have  warranted  the  find- 
ing of  a  severance,  if  the  contract  had  been 
entire. 
Exceptions  overruled. 
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VB  PONTA  T.  DRISCOLIi. 

(Snpnme  Jadidal  Court  of  Maasaehnsetta. 

BrlstoL    Nor.  24.  190&) 

BouHDAXiBS  (i  40*)— AacxaxMimam—QvTB- 

nONB  FOB  JUBT. 

When  the  evidence  aa  to  the  true  location 
of  boundary  linea  ia  conflicting  the  queation'is 
for  the  Jury. 

[Ed.  Note.— For  other  caaea,  aee  Bonndarlea, 
Cent  Diff.  H  19^-^0*;   Dea  Dig.  |  40.*] 

Exceptions  from  Superior  Coort,  Brlsbri 
County;   lioyd  B.  White,  Judge. 

Action  by  Manuel  -De  Ponta  against  Pat- 
ride  DrlBcoll.  Terdlct  for  defendant,  and 
plaintiff  excepts.  Exceptions  overruled. 
.  David  R.  BadovBky,  for  demandant  John 
W.  Cummlngs,  Charles  R.  Cummlngsb  and 
James  Uttle,  for  tenant 

MORTON,  J.  The  only  exceptl<m  In  this 
ease  la  to  the  refusal  of  the  court  to  instruct 
tbe  Jury,  as  requested  by  the  demandant, 
that  he  was  entitled  to  recover  the  triangu- 
lar piece  of  land,  whidi,  as  the  case  finally 
went  to  the  Jury,  was  all  that  there  was  In 
dispute  between  the  parties.  Whether  the 
demandant  or  the  tenant  was  entitled  to  this 
piece  of  land  depended  on  where  the  east 
line  of  the  tenant's  lot  and  the  west  line  of 
the  demandant's  lot  was,  tbe  two  being  coin- 
cident This  presented  a  question  of  fact  to 
be  determined  according  to  tbe  evidence.  The 
land  court  found  that  the  line  was  where 
the  tenant  contended  that  It  was  and  that  tbe 
demandant  was  not  entitled  to  tbe  triangular 
piece  or  any  part  of  It  Tbe  report  6t  tbe 
land  court,  which  is  made  prima  facie  evi- 
dence by  statute  (St  1805,  p.  208,  c.  288)  of 
the  facts  found  so  far  as  they  relate  to  or 
bear  upon  any  of  the  questions  raised,  was 
Introduced  by  the  tenant  There  was  also 
other  evidence  introduced  by  the  tenant  tend- 
ing to  show  that  the  line  was  where  he  con- 
tended tbat  It  was,  as  well  as  evidence  in- 
troduced by  the  demandant  tending  to  show 
that  it  was  where  iie  claimed  tbat  it  was. 
Tbe  question  thus  presented  was,  as  already 
observed  entirely  one  of  fact  for  tbe  Jury.  It 
could  not  be  ruled  as  matter  of  law  tbat  the 
demandant  was  entitled  to  •  verdict  in  bis 
favor. 

Exceptions  overruled  with  double  costs. 

(too  Man.  810) 

JBWITTT  V.  JBWETT  et  alf 

(Snpr«ne  Judicial  Court  of  Maasachaaetta. 

Buex.    Nov.  24,  1008.) 

1.  WnXS  (}  440*)— OonSTBUOnON— IRTBHTIOH 

or  Testatob. 

The  intention  of  testator  ia  to  be  ascertain- 
ed from  the  language  of  the  whole  will  in  view 
of  all  tbe  circumstances,  and  ia  to  be  followed, 
unless  inconsistent  with  the  rules  of  law. 

[Ed.  Note.— For  other  cases,  aee  Wills,  Cent. 
Dig.  I  966;  Dec.  Dig.  (  440.*] 


2.  Wnxs  (i  S2t*)  —  GoirsTBConoH — Hsna  — 

TiMK   or   ASOBBTAINKXHT. 

Testatrix  gave  her  son  one-fourth  of  her 
residuary  estate  and  the  other  tbree-fourtlis  to 
tmateea,  tbe  income  to  be  paid  primarily  to  her 
daughtera,  but  in  certain  events  In  part  to  ber 
son  and  in  part  to  the  descendants,  if  any,  of 
her  daughters,  until  tbe  death  Of  the  last  sui^ 
vivittg  daughter.  She  then  provided  tbat  the 
trustees  abould,  on  tbe  death  of  the  last  sarriv* 
ing  daughter,  convey  the  remaining  trust  prop- 
erty to  the  surviving  deacendants  of  her  chil- 
dren, and,  in  the  event  of  there  being  no  aur- 
viving  deacendants  of  her  children,  then  the 
trust  property  to  go  to  her  heirs.  Held,  that 
the  time  ot  ascertainment  of  the  heirs  to  take 
was  tlie  death  of  testatrix,  and  not  the  deatib 
of  the  last  survivor  of  her  daughters. 

[Ed.  Note.— For  other  caaea,  see  Willa,  Cent 
Dig:  a  1117,  1118,  1122;   Dee:  Dig.  i  624.*] 

8.  Wnxs  (I  475*)  —  CoRBEBXTonoir— RracAia« 

DBBS— PcwEB  or  Disposition. 

A  testatrix  cannot  be  held  not  to  have  in- 
tended tbat  her  children  should  not  have  power 
to  dispose  of  their  respective  inteiesta  in  te- 
mabider  becaase  her  huslHind  by  his  will  had 
expressly,  given  such  a  power  to  the  survivor  ot 
his  children  and  ahe  did  not  make  a  similar 
provision,  and  it  may  be  inferred  that  she  was 
acquainted  with  the  contents  of  her  husband's 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  800;  Dec  Dig.  I  475.*] 

4.  Wiixs  (8  524*)— CoRBTBuonoN— RraiAiR* 

DEBS. 

A  provision  that  the  share  of  tbe  income  ot 
the  trust  fund  which  was  to  be  paid  to  tes- 
tatrix's daughters  or  to  their  female  descend- 
ants should  be  paid  to  them  or  for  their  benefit 
independ<>ntly  of  their  husbands  doea  not  war- 
rant the  inference  that  testatrix  wished  to  de- 
prive her  daughters  of  any  interest  in  remainder 
lest  they  should  exercise  their  unrestricted  pow- 
er of  disposition  by  bequeathing  it  to  tiielr 
husbands, 

[Ed.  Note.— For  other  cases,  see  ^^Is,  Dee. 
Dig.  I  524.*] 

Case  Reserved  from  Supreme  Judicial 
Court,  Essex  County;  Arthur  P.  Rugg, 
Judge. 

Petition  by  George  B.  Jewett,  trustee^ 
under  tbe  will  of  Elisabeth  Howes,  deceased, 
against  George  R.  Jewett,  executor  of  tbe 
will  of  Susan  B.  Cabot,  deceased,  surviving 
child  of  Ellza^''th  Howes,  and  others,  for  di- 
rections for  tli^  uispoeition  of  the  trust  fund. 
Case  reserved  for  the  consideration  of  the 
full  court  Decree  that  petitioner  pay  the 
fund  to  tbe  administrator  with  tbe  will  an- 
nexed of  tbe  estate  of  Susan  &  Cabot,  d» 
ceased. 

Eldredge  ft  Pierce,  for  plaintiff.  Franda 
Burke,  for  respondent  Franklin  G.  Burley. 
Hutchlns  ft  Wbeeler,  for  respondent  Susan 
B.  Cabot  Peabody  ft  Arnold,  for  respond- 
ents Frederick  Whitney  and  others.  John 
W.  Farley  and  James  W.  Spring,  for  r» 
spondent  Frederlcka  Wheder. 

SHELDON,  J.  The  petitioner  holds  • 
trust  fund  created  under  the  will  of  Eliza- 
beth Howes.  She  died  in  1859,  leaving  two 
daughters  and  a  son,  ail  of  whom  have  now 
died   without  issue.     The  last  survivor  ot 


•Ver  other  eases  see  sam*  tople  and  aecUoa  MUMBEK  la  Oso.  *  Am.  Digs.  IMH  to  datSb  A  Bsperter  ladeua 
t  Bebearlng  denied. 
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these  chHdren  of  Elizabeth  Howes  was  Su- 
san B.  Cabot,  who  died.  In  190T. 

Mrs.  Howes  by  her  will  gave  to  her  son 
one-fourth  of  all  the  residue  of  her  estate. 
The  other  three-fourths  she  gave  to  trus- 
tees, with  provisions  that  the  Income  should 
be  paid  primarily  to  her  daughters,  bat  In 
certain  events,  In  part  to  ber  son  and  In 
part  to  the  descendants,  if  any,  of  her  daugb- 
ters,  until  the  decease  of  the  last  survivor 
of  ber  daughters.  The  will  then  provided. 
In  the  fifth  paragraph  of  the  second  article, 
that  the  trustees  should  "on  the  decease 
of  the  last  survivor  of  my  said  daughters 
•  •  ••  convey,  assign,  deliver  and  distrib- 
ute the  whole  remaining  trust  property  to 
the  then  surviving  descendants  of  my  said 
children  respectively,  the  share  to  the  de- 
scendants of  each  of  my  said  daughters  to 
be  equal  to  that  of  the  descendants  of  each 
other  of  them,  and  the  share  of  the  then 
surviving  descendants  of  all  of  my  said  chil- 
dren to  be  in  the  same  proportion  In  which 
tbey  would  at  the  time  be  entitled  to  share 
In  tbe  rents,  Interest  and  Income  of  the  trust 
property,  and  in  case  of  there  then  being  no 
surviving  descendants  of  any  of  my  said  chil- 
dren, then  the  trust  property  Is  to  go  to  my 
belra  and  in  either  case  the  trust  Is  to  cease." 
The  trust  fund  is  now  to  be  paid  to  her 
heirs,  and  the  question  is  whether  those 
heirs  are  to  be  determined  at  the  time  of 
her  own  decease,  or  at  the  time  of  the 
death  of  Mrs.  Cabot,  the  last  survivor  of 
her  children.  In  the  latter  event,  the  fund 
would  go  to  certain  cousins  or  other  collat- 
eral kindred  of  the  testatrix.  In  the  for- 
mer event,  ber  heirs  were  her  son  and  two 
daughters;  and  as  Mrs.  Cabot  acquired  in 
her  lifetime  the  whole  Interest  of  her  broth- 
er and  Bister  by  their  wills,  the  whole  fund 
would  now  be  paid  to  tbe  administrators  of 
ber  estate  with  the  will  annexed. 

As  was  said  by  this  court  In  Whall  v.  Con- 
verse, 146  Mass.  345,  348,  IS  N.  B.  660,  662: 
"The  general  rule  is  settied  that,  in  case  of 
an  absolute  limitation  like  that  of  the  fund 
In  question  to  the  testator's  heirs  at  law, 
the  persons  to  take  are  those  who  answer  tbe 
description  at  the  time  of  the  testator's 
death.  Dove  v.  Torr,  128  Mass.  38,  40; 
Mlnot  V.  Tappan,  122  Mass.  635,  087;  Ab- 
bott V.  Bradstreet,  3  Allen,  687.  The  reasons 
for  this  rule  are  ^at  the  words  cannot  be 
used  properly  to  designate  anybody  else; 
that  such  a  mode  of  ascertaining  the  benefi- 
ciary Implies  that  tbe  testator  has  exhausted 
his  specific  wishes  by  the  previous  limita- 
tions, and  Is  content  thereafter  to  let  the  law 
take  Its  course;  and,  perhaps,  that  the  law 
leans  toward  a  construction  which  vests  the 
Interest  at  the  earliest  moment."  The  same 
rule  often  since  has  been  restated  by  this 
court  Boston  Safe  Deposit  ft  Trust  Co.  v. 
Parker,  197  Mass.  70,  83  N.  E.  307;  Gray 
v.  Whlttemore,  192  Mass.  367,  380,  78  N.  E. 
422,  10  L.  R.  A.  (N.  S.)  1143,  116  Am.  St 
Bep.  246;  Holmet'r.  Holmes,  194  Mass.  552, 


557,  80  N.  B.  614;  Blodgett  ▼.  Stowell,  189 
Mass.  142,  143,  75  N.  E.  138;  International 
Trust  Co.  V.  Williams,  183  Mass.  178,  66  N. 
E.  798;  Pierce  v.  Knight  182  Mass.  72,  64 
N.  B.  692;  Botch  v.  Botch,  173  Mass.  126, 
58  N.  B.  26&  It  Is  needless  to  r^er  to 
tbe  many  other  cases  that  might  be  cited  to 
the  proposition. 

It  is  tme^  however,  that  this  principle  "is 
not  a  mle  of  substantive  law,  but  a  rule  of 
Interpretation  which  has  been  adopted  by 
the  courts  as  one  means  of  ascertaining  the 
Intention  of  the  testator  as  expressed  in  his 
will,  and  It  never  should  be  resorted  to  to 
defeat  what  from  tbe  whole  will  appears 
with  reasonable  certainty  to  have  been  his 
intention."  Heard  v.  Reed,  169  Mass.  216, 
223,  47  N.  E.  778,  781.  That  IntenUon  Is  to 
be  ascertained  from  tbe  language  of  the 
whole  will  in  view  of  all  the  circumstances 
of  tbe  case,  and  Is  to  be  followed  unless  it 
is  inconsistent  with  the  rules  of  law.  Mc- 
Curdy  v.  McCallom,  186  Mass.  464,  460,  72 
N.  E.  75;  Crapo  v.  Price,  190  Mass.  817.  320. 
70  N.  E.  1048.  Accordingly,  in  many  cases 
a  limitation  to  the  heirs  of  a  testator  or  of 
a  beneficiary  after  the  termination  of  a  life 
estate  which  Is  prolonged  beyond  the  period 
of  his  own  life  has  been  construed  as  re- 
quiring tbe  heirs  to  be  determined  at  the 
date  of  the  termination  of  tbe  subsequent 
life  estate,  because  it  was  found  that  other- 
wise an  Intention  which  the  testator  had 
clearly  manifested  would  be  frustrated.  Bos- 
ton Safe  Deposit  &  Trust  Co.  v.  Blanchard, 
196  Mass.  35,  81  N.-  B.  654.  In  which  the 
doctrine  Is  stated  with  sufBdent  citation  of 
cases.  But  we  do  not  find  In  Mrs.  Howes' 
will  any  manifestation  of  such  an  Intent 

The  fact  that  her  heirs  at  her  death  were 
her  children,  that  an  absolute  bequest  was 
made  to  her  son,  and  that  life  estates  were 
given  to  her  daughters  does  not  indicate  an 
Intention  that  these  same  children  should 
not  finally  take  as  ber  heirs  after  the  ter- 
mination of  the  special  limitations  which  she 
chose  to  make.  Cbllds  v.  Russell,  11  Mete. 
16;  Abbott  V.  Bradstreet  3  Allen,  587; 
Cushman  v.  Arnold,  185  Mass.  165,  70  N.  B. 
43 ;  Boston  Safe  Deposit  ft  Tnist  Oo.  v.  Par^ 
ker,  197  Mass.  70,  83  N.  E.  807.  Nor  can 
we  say  that  this  testatrix  did  not  Intend 
that  her  children  should  not  have  power  to 
dispose  of  their  respective  interests  in  re- 
mainder, because  ber '  husband  by  his  will 
had  expressly  given  such  a  power  to  tbe 
survivor  of  bis  children,  and  she  did  not 
make  a  similar  provision;  and  it  may  be 
Inferred  that  she  was  acquainted  with  the 
contents  of  her  husband's  will.  The  careful 
provision  that  the  share  of  the  income  of  tbe 
trust  fund  whidi  was  to  be  paid  to  her 
daughters  or  to  their  female  descendants 
should  be  paid  to  them  or  foe  their  benefit 
Independently  of  their  husbands  does  not 
warrant  the  inference  that  she  wished  to  de- 
prive her  daughters  of  any  Interest  In  re- 
mainder lest  tbey  should  exercise  their  un- 
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restricted  power  of  disposition  by  bequeath- 
ing it  to  their  husbands.  The  testatrix  Im- 
posed Bach  restrictions  as  she  chose;  we 
cannot  reverse  the  ordinary  rule,  expressum 
facit  cessare  taciturn,  and  Infer  that  she 
intended  to  Impose  additional  restrictions 
which  she  did  not  mention. 

We  Itave  carefully  considered  all  the  sug- 
gestions made  in  the  elaborate  arguments, 
and  have  examined  all  the  cases  to  which  we 
have  been  referred;  and  we  find  nothing  in 
the  will  of  the  testatrix  which  discloses  any 
Intent  to  benefit  her  collateral  relatives.  We 
are  of  opinion  that  having,  as  In  Rotcb  v. 
Rotch,  173  Mass.  125,  133,  63  N.  E.  268,  made 
provision  for  each  of  her  daughters  during 
all  her  life  and  for  her  issue  if  she  should 
leave  any,  and  having  secured  to  her  son 
what  she  regarded  as  an  adequate  portion 
for  him,  she  was  content,  if  her  children 
should  leave  no  issue,  to  let  ber  estate  go 
as  the  law  might  direct 

Accordingly  the  petitioner  should  be  in- 
structed that  It  Is  bis  duty  to  pay  the  trust 
fond  to  the  administrators  with  the  will  an- 
nexed of  the  estate  of  Susan  B.  Cabot 

Decree  accordingly. 


(200  Mass.  ug) 

RYAN  V.  FALL  RIVER  IRON  WORKS  CO. 

(Supreme  Judicial  Court  of  Maseachusetts. 

Bristol.    Nov.  26,  1808.) 

1.  Tbiai.  (§  140*)— Question  fob  Jxibt— Cbbd- 
iBiLiTY  OF  Testimony. 

Though  testim<Hiy  as  to  bow  an  accident  oc- 
curred and  as  to  defects  in  machinery  was  con- 
tradicted and  weakened  somewhat  on  cross-ex- 
amination, the  Jury  might  still  give  it  full  cred- 
ence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  334i  335;    Dec.  Dig.  {  140.*] 

2.  Masteb  and  Servant  (§  125»)  —  Injiibibs 
TO  Sebvaht— Knowlkdoe  of  Masteb. 

It  is  not  necessary,  to  establish  a  master's 
negligence  for  failure  to  repair  defective  ma- 
chinery, that  he  had  notice  of  the  precise  defect 
which  caused  the  injury,  but  it  is  sufficient  if, 
under  the  circumstances,  the  accident  would 
probably  not  have  occurred  except  for  his  act  or 
omission  amoanting  to  a  want  of  ordinary  pre- 
caution. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  243-251;  Dec.  Dig.  { 
125.*] 

8.  Masteb  and  Skbvant  (§  278*)— Acts  Con- 
STiTOTiNQ   Neghoenck— Res  Ipsa  Loqui- 

TCB. 

The  mere  starting  of  a  machine  without 
the  intervention  of  human  agency  is  of  itself 
evidence  of  its  defective  condition. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  955 ;   Dec.  Dig.  g  278.*] 

4.  Master  and  Servant  (§  286*)— Injubt  to 
Servant  —  Actions  —  Question  fob  Jubt— 
Defectivb  Machinery. 

That  the  loom,  by  the  sadden  starting  of 
which  an  employ^  was  injured,  had  been  used  a 
number  of  years,  together  with  slight  evidence 
that  a  new  shaft  was  adjusted  to  the  loom  in 
such  a  manner  as  to  render  it  probable  that 
the  belt  would  work  from  Its  proper  place,  m 


connection  with  the  sudden  starting  of  the  loom 
withont  apparent  canse,  was  sufficient  evidence 
that  the  machine  was  defective  to  go  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1010-1014;  Dec.  Dig.  f 
286.»] 

5.  Master  and  Sebvant  (§  286*)— Injubies— 
Actions  —  Question  fob  Juby  —  Master's 

.  Negliqbncb. 

That  the  loom,  by  the  sudden  starting  of 
which  an  employe  was  injured,  had  been  used 
a  number  of  years,  together  with  slight  evidence 
that  a  new  shaft  was  adjusted  to  the  loom  in 
such  a  manner  as  to  make  it  probable  that  the 
belt  would  work  from  its  proper  place,  in  con- 
nection  with  the  sudden  starting  of  the  loom 
without  apparent  cause,  was  sufficient  evidence 
that  the  master  might  have  discovered  the  de- 
fective condition  by  the  exercise  of  proper  pre- 
caution, to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  {  1090 ;    Dec.  Dig.  {  28a*J 

6.  Trial  (8  194»)— Instructions— Weight  o» 
Evidence— Uncontbovebted    Evidence. 

An  instruction  that,  there  being  uncontra- 
dicted evidence  that  the  loom  which  caused 
plaintiff's  injury  was  started  by  a  fellow  serv- 
ant, plaintiff  could  not  recover,  was  improper, 
since  the  jury  may  have  disbelieved  the  testi- 
mony, though  uncontradicted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8  452 ;    Dec.  Dig.  $  194.*] 

7.  Master  and  Servant  (8  285*)— Injubt  to 
Sebvant— Sufficiency  of  Evidence— Mas- 
ter's Negligence. 

The  happening  of  an  accident  is  not  always 
of  itself  evidence  of  negligence,  and,  when  the 
precise  cause  is  uncertain  and  may  reasonably 
be  as  consistent  with  due  care  as  with  negli- 
gence, a  verdict  should  be  directed  against  a 
servant  suing  for  injuries  caused  by  the  acci- 
dent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  285.*] 

8.  Masteb  and  Sebvant  (§  85*)— Injuries  to 
Servant  —  Masteb's  Liability— Liability 
AS  Insubeb. 

A  master  does  not  insure  his  servants 
against  injury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  {  136;   Dec.  Dig.  i  85.*] 

9.  Masteb  and  Sebvant  (|  127*)— Injubies  to 
Servants— Appliances— Duty  to  Rbpaib. 

An  employer  must  furnish  and  maintain 
reasonably  safe  and  proper  appliances  for  use 
by  his  employes  so  far  as  he  may  by  proper  care, 
and  his  duty  is  a  continuing  one.  and  may  re- 
quire frequent  inspection  and  repair. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant,  Cent.  Dig.  8  252 ;   Dec.  Dig.  S  127.*] 

10.  MAsns  and  Servant  (8  103*)  — Appli- 
ances—Duty  to  Furnish— Delegation. 

A  master's  duty  to  furnish  reasonably  safe 
and  proper  appliances  involves  exclusive  con- 
trol, so  far  as  is  necessary  for  its  performance, 
and  this  duty  cannot  be  delegated. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  176;  Dec.  Dig.  |  103.*] 

11.  Evidence  (8  570*)— Experts— Facts  Sup- 
ported BY  Evidence  —  Weight  of  Exfebi 
Testimony. 

Before  the  jury  could  give  weight  to '  an 
answer  by  an  expert  witness  to  a  hypothetical 
question,  they  must  find  that  there  was  sufficient 
evidence  to  support  a  finding  of  the  facts  as- 
sumed in  the  question. 

[Ed.  Note.— For  other  cases,  see  EMdence. 
Cent  Dig.  8  2395 ;  Dec.  Dig.  8  570.*] 
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Exceptions  from  Superior  Court,  Bristol 
C3onnty;   William  Schofield,  Judge. 

Action  by  Annie  Ryan  against  the  Fall 
Blver  Iron  Works  Company.  Verdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

John  W.  Cnmmlngs  and  Charles  R.  Cnm- 
mlngs,  for  plalntlfC.  Richard  P.  Borden,  for 
defendant 

RnOO,  J.  This  Is  an  action  of  tort 
brought  under  the  employer's  liability  act, 
for  Injuries  occasioned  to  the  plaintiff  while 
an  operator  In  the  weave  room  of  the  defend- 
ant's cotton  mill,  and  caused  by  a  defect  in 
Its  ways,  works,  and  machinery.  The  plain- 
tiff had  been  at  work  for  the  defendant  for 
about  13  years  prior  to  the  accident.  One 
of  the  machines  upon  which  she  worked 
was  a  Mason  loom,  which  had  been  In  use 
a  good  many  years.  It  was  started  and  stop- 
ped  by  a  shipper,  which  moved  the  belt  on 
to  and  from  a  tight  and  a  loose  pulley.  The 
plaintiff  testified,  in  substance,  that  about 
three  months  before  the  accident  she  had  a 
lot  of  trouble  with  this  loom.  It  required 
oiling  more  frequently  than  any  other  loom, 
and  the  pulleys  were  "going  up  and  down" ; 
It  not  being  her  duty  to  care  for  the  ma- 
chinery, she  reported,  and  a  loom  fixer  did 
something  to  it  The  following  week  he 
took  both  pulleys  off,  and  did  some  filing, 
and  then  replaced  the  pulleys,  and  put  some 
pieces  of  tin  or  hoop  iron  in  the  side  of  the 
loom  where  the  shaft  runs  above  the  box, 
"between  the  box  and  the  side  of  the  loom 
holding  the  box  Into  the  side  of  the  loom." 
Some  of  these  pieces  came  out  twice  and 
dropped  on  the  floor,  and  she  again  called 
the  fixer's  attention  to  It  After  these  pieces 
fell  out,  both  the  tight  and  loose  "pulleys 
would  keep  jumping  up  and  down"  at  the 
same  time,  both  when  the  belt  was  on  the 
loose  pulley  and  when  It  was  on  the  tight 
pulley.  The  pieces  seemed  to  her  to  be  put 
In  to  prevent  the  shaking  of  the  pulleys. 
After  the  loom  had  been  fixed.  It  did  not  run 
right,  and  the  shafting  used  to  get  hot  and 
the  fixer  came  to  It  It  had  been  running 
all  right  for  a  week  before  the  accident 
There  was  also  evidence  tending  to  show  that 
the  use  of  hoop  iron  for  holding  the  box  of 
the  shaft,  on  which  were  tight  and  loose 
pulleys,  into  the  side  of  the  loom,  was  not  a 
proper  appliance,  and  that  Its  use  for  pack- 
ing, although  common,  was  not  right  and  the 
toidency  of  such  appliances,  the  purpose  of 
which  was  to  hold  the  shaft  true,  would  be 
to  let  the  shaft  get  out  of  true,  and  that  this 
would  permit  the  belt  to  creep  from  the 
loose  to  the  tight  pulley.  According  to  the 
plaintiff,  the  accident  happened  In  this  way: 
She  stopped  the  loom  for  the  purpose  of 
r^mlrlng  a  bad  place  In  the  weaving.  While 
doing  this,  with  no  one  else  near,  the  loom 
started  without  any  apparent  cause,  and 
caught  and  Injured  her  aim.    The  force  of 


all  this  testimony  was  broken  somewhat  by 
the  cross-examination,  but  the  Jury  might 
still  have  given  It  full  credence.  There  was 
also  testimony  from  the  loom  fixer  of  the 
defendant  that  the  repairs  made  consisted  of 
replacing  an  old  and  worn  out  shaft  with  a 
new  one.  This  evidence,  If  believed,  was 
sufflclent  to  bring  the  case  within  the  rule 
established  In  a  considerable  number  of  de- 
cisions. In  most  cases  of  the  automatic 
starting  of  machines  from  a  state  of  rest 
there  has  been  some  evidence  of  a  previous 
similar  starting,  with  notice  of  which  the 
defendant  might  have  been  charged.  Dona- 
hue V.  Drown,  154  Mass.  21,  27  N.  E.  675; 
Mooney  v.  Conn.  River  Lumber  Co.,  154 
Mass.  407,  28  N.  E.  325;  Martineau  v.  Na- 
tional Blank  Book  Co.,  166  Mass.  4,  48  N. 
B.  513;  Packer  v.  Thompson-Houston  Elec- 
tric Co.,  175  Mass.  496,  56  N.  E.  704 ;  O'Nell 
▼.  GInn,  188  Mass.  346,  74  N.  B.  668;  Lynch 
v.  M.  T.  Stevens  Co.,  187  Mass.  397,  73  N. 
B.  478;  Fountalne  v.  Wampanoag  Mills,  189 
Mass.  498,  75  N.  E.  738.  But  It  Is  not  neces- 
sary, In  order  to  establish  negligence  of  the 
defendant,  that  it  should  have  had  express 
notice  of  the  precise  Irregularity,  which  re- 
sulted in  the  Injulry.  It  Is  enough  If  such  cir- 
cumstances appear  as  to  render  it  likely  that 
the  harmful  event  would  not  have  happened 
except  for  some  act  or  omission  amounting 
to  a  want  of  ordinary  precaution.  The  mere 
starting  of  a  machine,  without  the  interven- 
tion of  any  huitaan  agency  and  when  it  should 
have  remained  at  rest,  is  of  Itself  evidence 
of  some  defective  condition.  To  this  ex- 
tent the  doctrine  of  res  ipsa  loquitur  has  been 
established.  Gregory  v.  Am.  Thread  Co., 
187  Mass.  239-242,  72  N.  E.  962.  See  Cole- 
man V.  Mechanics'  Iron  Foundry  Co.,  168 
Mass.  254,  46  N.  E.  1065;  White  v.  Boston 
&  Albany  R.  R.,  144  Mass.  404,  11  N.  E.  552. 

Here  the  machine  had  been  in  use  many 
years,  and  the  shaft  bad  become  so  worn 
that  It  was  necessary  to  substitute  a  new 
one,  and  there  was  some  slight  evidence  that 
the  adjustment  of  the  new  shaft  to  the  old 
loom  was  made  In  such  a  manner  that  it 
might  have  been  foreseen,  by  one  familiar 
with  the  mechanism,  that  the  belt  was  liable 
to  work  from  the  loose  to  the  tight  pulley. 
These  circumstances,  in  connection  with  the 
fact  of  the  starting  of  the  machine,  consti- 
tuted not  only  evidence  of  a  defective  con- 
dition of  the  machine,  but  also  that  the  defend- 
ant in  the  exercise  of  due  precaution,  might 
have  discovered  the  defect.  Gregory  v".  Am. 
Thread  Co.,  187  Mass.  239;  72  N.  E.  962; 
Connors  v.  Durlte  Mfg.  Co.,  156  Mass.  163, 
30  N.  B.  550.  The  defendant's  fltst  fourth, 
sixth,  and  eighth  requests  for-  instructions 
were  therefore  properly  refused. 

Its  ninth  request  to  the  effect  that  there 
being  uncontradicted  evidence  that  the  loom 
was  started  by  the  act  of  a  fellow  servant, 
the  plaintiff  could  not  recover,  ought  not  to 
have  been  given,  for  the  reason  that  the  jury 
may  have  disbelieved  this  testimony,  even 
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tbongh  nncontnUUcted.  Llndenbanm  ▼.  N.  Y^ 
N.  H.  &  H.  R.  R.,  197  Mass.  814,  84  N.  B.  129. 
The  defendant  has  strongly  argued  that 
there  was  error  In  that  portion  of  the  charge 
by  which  the  jnry  .were  told:  "If  yon  are 
not  satlafled  as  to  what  was  the  spedflc 
cause  of  the  starting  of  the  loom,  but  do 
find  as  a  fact  that  It  did  start  suddenly 
from  a  position  of  rest  when  It  had  been 
properly  stopped,  yon  may  consider  that  fact 
as  evidence  to  show  that  there  was  some 
defective  condition  in  the  loom  and  some  neg- 
ligence In  connection  with  that  defective  con- 
dition, even  though  yon  can't  state  specifical- 
ly what  the  defective  condition  was."  This 
statement  and  various  amplifications  of  it 
used  by  the  trial  court  follow  almost  ex- 
actly the  language  which  was  held  to  be  cor- 
rect as  applicable  to  similar  facts  in  Byrne 
V.  Boston  WovMi  Hose  Ck*.,  191  Mass.  4(\ 
77  N.  B.  886.  In  that  case,  as  in  this,  the 
machine  bad  never  before  started  of  its  own 
motion,  bat  there  it  had  broken  down  two 
weeks  t>efore  and  been  tcpaired,  while  here 
a  part  had  been  worn  out  and  had  been  re- 
placed by  a  new  one,  which  had  not  in  all 
respects  worked  well.  It  has  been  urged 
that  the  Jury  might  have  found  on  the  evi- 
dence that  the  loom  had  been  put  in  good 
condition  by  the  r^alrs  made  upon  it,  and 
that,  if  this  was  so,  then  mere  automatic 
starting  is  not  evidence  of  negligence.  The 
occurrence  of  an  accident,  standing  alone,  is 
not  always  evidence  of  negligence.  It  may 
be  as  consistent  with  the  innocence  as  with 
the  fault  of  the  person  controlling  the  agency 
by  which  the  accident  happened.  When  the 
precise  cause  is  left  to  conjecture  and  may 
be  as  reasonably  attributed  to  a  condition  for 
which  no  liability  attaches  as  to  one  for 
which  it  does,  then  a  verdict  should  be  di- 
rected against  the  plalntur.  The  law  knows 
no  general  rule  of  absolute  Insurance  against 
injury.  Kennerson  v.  West  End  St.  Ry.  Co., 
168  Mass.  1,  46  N.  E.  114,  8axe  v.  Walworth 
Mfg.  Co.,  191  Mass.  338,  77  N.  B.  883,  114 
Am.  St  Rep.  613,  Hill  v.  Iver-Johnson  Sport- 
ing Goods  Co.,  188  Mass.  75,  74  N.  E.  303, 
Flynn  v.  Beebee,  98  Mass.  575,  Curtln  v. 
Boston  Blev.  By.,  194  Mass.  260,  80  N.  B. 
522,  Thompson  v.  National  Fire  Works  Co., 
195  Mass.  828,  81  N.  E.  256,  Hofnauer  v.  R. 
H.  White  Ca,  186  Mass.  47,  70  N.  B.  1038, 
and  Ghilds  t.  Am.  Express  Co.,  197  Mass.  337, 
84  N.  B.  124,  are  llInstrationB  of  this  doc- 
trine. But  the  unexplained  automatic  start- 
ing of  a  machine,  when  It  ought  to  remain  at 
rest,  stands  upoh  a  dlffnent  basis.  It  Is  a 
personal  duty  of  the  employer  to  furnish  and 
maintain  for  employes  for  use  in  their  work 
reasonably  safe  and  proper  machinery  and 
appliances,  so  far  as  the  exercise  of  proper 
care  will  secure  them.  This  duty  arises  out 
of  the  relation  of  master  and  servant  and 
cannot  be  ddegated.  It  is  a  continuing  obli- 
gation and  may  require  frequent  and  efficient 
inspection  and  repair.  It  Involves  exclusive 
control,  ao  f ar  as  mecessaiy  for  performance 


of  the  duty.  Under  these  circumstances  the 
court  is  not  Justified  in  saying  that  the  jury 
may  not  find,  as  men  of  experience  In  com- 
mon affairs  of  life,  that  such  a  machine  does 
not  ordinarily  start  automatically  without 
some  negligence  of  omission  or  commission 
on  the  part  of  the  employer,  and  that  the 
existence  of  such  negligence  is  the  rational 
explanation  of  the  starting.  This  was  the  de- 
cision in  Byrne  v.  Boston  Woven  Hose  Co., 
191  Mass.  40,  77  N.  E.  696,  and  is  supported 
by  the  principle  elaborated  In  other  authori- 
ties in  addition  to  those  heretofore  cited. 
Copithome  v.  Hardy,  173  Mass.  400,  53  N. 
B.  916;  Oahill  v.  New  England  Tel.  &  TeL 
Co.,  193  Mass.  415,  79  N.  E.  821 ;  Moynihan 
V.  Hill  Co..  146  Mass.  586-C91,  16  N.  B.  574, 
4  Am.  St  Rep.  848;  Toy  v.  IT.  8.  Cartridge 
Co.,  158  Mass.  313,  34  N.  B.  461;  Graham 
V.  Badger,  164  Mass.  42,  41  N.  B.  61 ;  Mini- 
han  V.  Boston  Elev.  Ry.  Co.,  197  Mass.  867, 
83  N.  B.  871 ;  Flaherty  v.  Norwood  Engineer- 
ing Co.,  172  Mass.  134,  61  N.  B.  463 ;  Grif- 
fin V.  Boston  &  Albany  R.  B.,  148  Mass. 
143,  19  N.  E.  166,  1  L.  R.  A  698,  12  Am. 
St  Rep.  528;  Hebblethwaite  v.  O.  C.  St 
Ry.,  192  Mass.  295,  78  N.  B.  417;  Mulvaney 
V.  Peck,  106  Mass.  95,  81  N.  E.  874.  There 
is  nothing  in  Ross  v.  Pearson  Cordage  Co., 
164  Mass.  257,  41  N.  E.  284,  48  Am.  St  Rep. 
459,  in  conflict  with  these  conclusions.  The 
plaintiff  in  that  case  did  not  rest  upon  the 
liability  which  might  spring  prima  facie  from 
the  automatic  starting  of  the  drawing  frame, 
but,  having  shown  by  her  own  expert  that 
there  was  no  defect  in  the  machine,  son^t 
to  fasten  responsibility  for  her  injury  upon 
the  employer  on  the  ground  that  the  shipper, 
by  which  power  was  communicated  to  and 
disconnected  from  the  machine,  should  have 
been  fitted  with  some  device  for  securing  it 
In  position,  although  it  was  in  the  same  con- 
dition as  at  the  time  the  contract  for  serv- 
ice began,  and  of  a  type  in  common  use.  The 
decision  was  placed  upon  the  ground  that 
the  mere  absence  of  these  contrivances  un- 
der such  circumstances  was  not  enough  to 
charge  the  defendant.  In  this  as  well  as  in 
the  other  respects  pointed  out  In  Mulvaney 
V.  Peck,  196  Mass.  95,  81  N.  E.  874,  Ross  ▼. 
Pearson  Cordage  Co.  is  distinguishable  from 
the  case  at  bar. 

The  defendant  objected  that  In  the  ques- 
tion to  the  plaintiffs  expert  facts  were  as- 
sumed, which  were  not  in  evidence,  and  ex- 
cepted to  the  refusal  of  the  court  to  exclude 
the  question  on  this  ground.  The  court  cor- 
rectly ruled  that  the  jnry  must  find  that 
there  was  sufficient  evidence  to  support  a 
finding  of  the  facts  assumed  In  the  question 
before  they  could  give  any  weight  to  the 
answer.  The  facts  assumed  in  the  question 
were  the  holding  of  the  box,  through  which 
ran  the  shaft  carrying  the  fast  and  loose 
pulleys,  into  the  side  of  tlie  loom,  with  pieces 
of  hoop  iron.  The  plaintiflT  testified  that 
the  pieces  of  boc^  Iron  were  holding  the 
box  into  the  side  of  the  loom.     Upon  this 
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state  of  evidence  the  qneBtion  to  the  expert 
coald  not  have  been  ezclnded. 
Jizceptioiui  OTermled. 


mo  Man.  2Bt) 

DUNN  et  al.  ▼.  CHOSSMAN.  Mayor. 

(Saprema  JndieUI  Conrt  of  MaMachnaetta. 
BiiatoL    Not.  26,  1906.) 

3.  VvmCXTAL    OOKPOBATIOlfB    (i    204*)  —  OT- 
riCKBS— REMOVAI/— FiRDIMaS— KKVIIW. 

He  decision  of  tb«  mayor  of  Taunton  re- 
kDOTing  wwer  commisaionen  from  office  under 
St.  U96,  p.  222:  e.  219,  S  4.  piovidiuK  that  audi 
«ommisaioneit  iball  be  inbject  to  remoTal  by  the 
mayor  for  cause,  re'«nacted  in  St.  1904^  p.  839, 
*.  384,  S  9,  is  not  open  to  review  on  the  facts, 
Boi  nnless  there  baa  been  an  arbitrarf  exer- 
cise of  power,  and  the  cause  of  removal  is  on- 
reasonable  and  legally  Inmffldait 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  550;  Dec.  Die-  I 
204.»] 

2.   MUICICIFAI.  COBPOBATIONB  (J  454*)  —  SlW- 
KBS— A  SSESSmNTS— liK  VT— TlUS. 

St.  1904,  p.  336.  c.  8S4,  |  8,  reqnires  the 
Tannton  sewer  commissioners  to  assess  the  own- 
ers of  land  within  the  territory  embraced  by  a 
Sstem  of  sewen  the  "estimated  average  cost" 
ereof ;  that  the  cost  of  sewers  In  the  territory 
built  prior  to  the  adoption  of  the  system,  but 
made  a  part  thereof,  wall  l>e  taken  to  be  their 
cost  after  a  reasonable  deduction  for  deprecia- 
tion ;  and  tliat  the  assessments  shall  be  made  on 
every  street  in  wliich  the  tmnlc  sewer  is  con- 
Mructed,  or  in  which  there  is  a  common  sewer 
eonnected  with  such  trunk  sewer,  etc,  EM, 
tiiat  the  sewer  commissioners  were  not  entitled 
to  delay  the  levy  of  a  -  general  sewer  assess- 
Bient  under  such  act  nntil  completion  of  the 
whole  system,  but  ttiat  it  was  their  duty  to  levy 
assessments  for  completed  sewers  or  sections  of 
sewers  as  soon  in  each  case  as  it  could  reason- 
ably he  done. 

[Bid.  Note.— For  other  cases,  see  Mnnidpal 
Corporstions,  Dee.  Dig.  i  454.*] 

S.  MlTRICIPAI,    COKPOBATIOlfB    9    204*)  —  Of- 
nCEBS— SXWEB    CoiaaSSIONKBS— RKMDTAIi— 

Gbouitdb. 

That  sewer  commissioners  delayed  for  an 
unreasonable  time  to  levy  assesemenUi  for  the 
construction  of  sewers,  as  expressly  required  by 
St  1004,  p.  336,  c.  384,  {  8,  constitute  ground 
for  their  removal. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  I  660;  Dee.  Dig.  | 
204.*J 

Appeal  from  Sapreme  Jadidal  Conrt,  Bris- 
tol Connty. 

Petition  by  James  P.  Dnnn  and  others 
against  Edgar  S.  Crossman,  as  mayor  of 
Tannton,  to  review  the  latter's  proceedings 
cnlmlnating  in  the  remoral  of  petitioners 
from  tbeir  office  as  sewer  commissioners  of 
■nch  city.  Petition  dismissed,  and  petition- 
ees appeaL    Affirmed. 

John  B.  Tracy  and  William  B.  Eelley,  for 
petltlonera.    H.  F.  Hatbaway,  for  respondent 

SHELDON,  J.  This  Is  a  petition  for  a 
writ  of  certiorari  to  quash  the  proceedings 
of  the  respondent  as  mayor  of  the  city  of 
Taunton  in  removing  the  petitioners  from 
their  offices  as  members  of  the  board  of  sew- 


er commlBsloners  of  tliat  dty.  At  a  hearing 
before  a  single  Justice  of  this  court  upon  the 
petition  and  answer  and  the  exhibits  attach- 
ed thereto,  the  petition  was  dismissed;  and 
the  case  comes  before  us  by  an  appeal  from 
this  order. 

The  respondent,  at  a  hearing  upon  certain 
charges  preferred  by  him  against  the  peti- 
tioners as  a  ground  for  tbeir  removal,  found 
that  the  first  of  these  ctiarges  was  proved. 
This  charge  was  that  the  petitioners  had  neg- 
lected to  taice  any.  action  in  the  matter  of 
sewer  assessments,  as  provided  by  St  1904, 
p.  336,  c.  384,  I  8.  That  section  reads  as  fol- 
lows: "The  s^er  commissioners  of  said  city 
shall  assess  the  owners  of  lands  liereinafter 
described  within  the  territory  embraced  by 
Bald  system  of  sewers,  by  a  fixed  nnlform 
rate  based  npon  the  estimated  average  cost 
of  all  the  sewers  of  said  system.  In  making 
Bucb  estimate  and  for  all  pnrposes  nnder 
this  act,  the  cost  of  sewers  In  said  territory 
wliich  were  built  prior  to  the  adoption  of 
said  system,  but  which  have  been  made  or 
are  to  be  made  a  part  thereof,  shall  be  taken 
to  be  their  cost,  after  a  reasonable  deduction 
for  depreciation.  If  any,  on  account  of  age 
and  use  has  been  made.  Such  assessments 
shall  be  made  as  aforesaid  on  the  lands  in 
said  territory  on  every  street  or  way  in  which 
the  trunk  sewer  of  said  system  is  constrnct- 
ed,  or  in  which  there  is  a  common  sewer,  di- 
rectly or  indirectly  connected  with  said  trunk 
sewer,  whether  such  sewer  was  built  prior 
or  subsequent  to  the  fourteenth  day  of  August, 
eighteen  hundred  and  ninety-seven,  and  shall 
be  made  according  to  the  frontage  of  such 
lands  on  such  street  or  way,  and  according 
to  the  area  of  such  lands  within  a  fixed 
d^th  from  such  street  cm:  way;  but  no  as- 
sessment in  respect  to  any  such  land  whldi, 
by  reason  of  its  grade  or  level  or  any  other 
cause,  cannot  be  drained  into  such  sewer, 
shall  be  made  until  such  incapacity  is  re- 
moved; and  In  cases  of  comer  lots  and  lots 
abutting  on  more  than  one  sewered  street  or 
way,  the  same  area  shall  not  be  assessed 
more  than  once.  'The  lien  hereinafter  pro- 
vided for  shall  attach  to  the  parcel  assess- 
ed. If  payment  has  been  made  of  any  prior 
assessment  or  charge  Imposed  In  respect  to 
any  such  land  on  account  of  any  ctsnmon 
sewer  of  said  system,  an  allowance  shall  be 
made  for  such  payment,  and  the  owner  shall 
be  assessed  for  the  remainder  only.  Said 
sewer  commissioners  shall  certify  all  assess- 
ments made  nnder  this  section  to  the  col- 
lector of  taxes  of  said  city  for  collection. 
After  receiving  an  assessment  list,  the  col- 
lector shall  forthwith  send  notice  to  each 
person  assessed  of  the  amount  of  his  assess^ 
ment,  in  like  manner  as  notices  of  taxes  are 
sent"  The  findings  and  rulings  of  the  mayor 
as  to  this  charge,  as  set  out  at  length  in  the 
record;  are  as  follows: 

"The  board  of  sewer  commissioners  Is  ■ 
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board  conelsting  of  three  members.  William 
E.  Bellamy  and  the  respondents,  William  B. 
Granfleld  and  James  P.  Dunn,  were  appoint- 
ed members  and  took  office  on  the  first  Mon- 
day in  February,  1907,  for  the  term  of  one, 
two,  and  three  years,  respectively.  Bellamy 
served  until  the  expiration  of  his  term,  Jan- 
uary 81,  1908,  and  Granfleld  and  Dunn  re- 
main In  office.  It  appeared  from  the  records 
of  the  board  of  sewer  commissioners  and 
from  other  competent  evidence  that  no  sew- 
er assessments  have  ever  been  made  as  re- 
quired by  St  1904,  p.  386,  c.  384,  i  3,  and 
that  from  the  time  the  members  of  'the  board 
went  into  office  on  the  first  Mbnday  in  Feb- 
ruary, 1907,  to  the  time  of  the  hearing  before 
me,  no  steps  were  taken  by  such  members 
towards  making  assessments  under  the  law 
cited.  The  statute  of  1904  referred  to  was 
duly  accepted  by  the  city  council  of  Taunton 
July  21,  1904.  There  are  about  25  miles  of 
sewers  In  Taunton,  of  which  about  24  miles 
consist  of  the  trunk  sewer  and  of  laterals  di- 
rectly or  indirectly  connected  therewith.  The 
24  miles  of  sewers  are  part  of  the  system  of 
sewers  legally  adopted  by  the  city  and  refer- 
red to  in  the  law  cited.  By  the  mandatory 
requirement  of  section  3  of  this  law,  the  sew- 
er commissioners  are  bound  to  assess,  in  the 
manner  specified,  the  owners  of  lands  <« 
every  street  or  way  in  which  such  sewers  are 
located.  The  statute  went  into  effect  over 
four  years  ago.  The  respondents  have  been 
In  office  for  more  than  a  year.  Prior  to  their 
taking  office  the  cost  of  all  the  sewers  of  the 
system  has  [had]  been  determined,  a  fixed 
uniform  rate  for  assessments  had  been  estab- 
lished by  competent  experts,  and  all  these 
things  were  matter  of  record.  The  necessary 
data  for  proceeding  at  once  to  make  assess- 
ments as  required  by  the  statute  referred  to. 
Ml  abutters  on  the  24  miles  of  sewers  above 
described,  were  on  file  in  the  office  of  the 
sewer  commissioners;  but,  as  I  find  on  the 
evidence,  the  respondents  have  negligently 
omitted  to  make,  or  to  take  any  steps  towards 
making,  such  assessments,  I  accordingly  find 
that  the  first  charge  is  sustained. 

"On  the  question  whether  the  neglect  of 
the  respondents  thus  found  to  comply  wltb 
the  requirements  of  the  law  referred  to  Is 
sufficient  cause  to  justify  their  removal  from 
office,  the  circumstances  are  to  be  considered. 
The  law  which  It  is  the  duty  of  the  respond- 
ents to  obey,  but  which  they  have  persistent- 
ly disregarded,  is  entirely  plain,  and  it  was 
in  evidence  that  their  attention  was  called 
to  It  and  to  the  necessity  of  proceeding  un- 
der It  when  they  first  took  office.  No  valid 
excuse  for  their  negligence  has  been  offered 
by  them,  and  none  appears.  They  did  not 
themselves  testify  at  the  hearing,  but  called 
Mr.  Bellamy,  their  former  associate,  as  a 
witness  in  their  behalf.  From  a  stipulation 
entered  into  at  the  hearing  that  If  called  they 
themselves  would  testify  as  Mr.  Bellamy  had 
testified,  and  from  the  argument  of  their 
counsel,  the  position  which  they  take  admits 


of  no  doubt  They  give  no  intimation  that  if 
permitted  to  remain  in  office  they  will  com- 
ply with  the  requirements  of  the  law.  On  the 
contrary,  they  contend  that  they  are  the  ex- 
clusive Judges  as  to  when,  If  at  all,  they 
shall  take  action  under  it,  and,  in  support  of 
their  cOTitentlon  they  have  called  attention 
by  their  counsel  to  the  case  of  Fairbanks  v. 
Fitchburg,  132  Mass.  48.  The  case  is  an  au- 
thority against  and  not  for  the  respondents' 
contention. 

"Apart  from  the  apparent  unwillingness 
of  the  respondents  to  make  assessments  un- 
der the  law,  and  the  probability  that  If  not 
removed  they  would  persist  in  disregarding 
the  law,  I  conclude  from  the  evidence  that 
the  respondents  are  Inexcusably  Ignorant  of 
the  true  meaning  and  scope  of  the  law  and 
of  the  duties  which  It  imposes  on  them. 
This  was  shown  by  the  testimony  of  Mr.  Bel- 
lamy, which  by  the  stipulation  above  men- 
tioneid,  the  respondents  adopted,  as  their 
own.  Mr.  Bellamy  testified  that  the  board 
bad  made  no  assessments  under  the  law,  be- 
cause until  the  entire  sewer  system  is  sub- 
stantially completed  it  is  impossible  to  de- 
termine Its  cost,  and  therefore,  until  the 
happening  of  that  event,  the  fired  uniform 
rate  of  assessment  called  for  by  the  law  can- 
not be  established;  it  being  necessary  la 
fixing  the  rate  to  know  the  actual  cost  of  all 
the  sewers  of  the  city.  In  other  words,  the 
theory  advanced  by  Mr.  Bellamy  and  concur- 
red In  by  the  respondents  is  that  assessments 
in  accordance  with  the  requirements  of  the 
law  cannot  be  made  until  substantially  all 
the  sewers  of  the  city  are  completed.  It  la 
enough  to  say  that  it  Is  not  the  actual  cost, 
but  the  estimated  cost,  on  which  the  rate  Is 
to  be  based,  and  that  it  may  be  a  hundred 
years  before  the  entire  system  is  substantial- 
ly completed,  depending  upon  the  growth  of 
the  city. 

"What  the  law  seeks  to  accomplish  Is  stat- 
ed briefly  thus:  The  sewers  of  the  city  gen- 
erally discharged  Into  Mill  river.  This  creat- 
ed a  nuisance.  To  obviate  the  nuisance,  a  sys- 
tem of  sewers  was  adopted,  the  main  feature 
of  which  is  a  great  trunk  sewer,  which  at  pres- 
ent empties  into  Taunton  river,  but  later  on  is 
to  take  the  sewage  to  a  filtration  field  in  Berk- 
ley. All  the  lateral  sewers  of  the  system  are  to 
be  connected  directly  or  Indirectly  with  the 
trunk  sewer,  thereby  intercepting  the  flow  of 
sewage  into  MUl  river.  While  a  sewer  of 
small  sections  may  be  sufficient  to  serve  aa 
individual  estate,  obviously  the  sewer  Into 
which  it  empties  must  be  larger  if  it  Is  to 
receive  the  flow  of  several  such  sewers  and 
so  on  to  the  trunk  sewer.  The  latter,  of 
course,  is  made  of  great  size  and  therefore 
at  great  cost,  in  order  that  it  may  take  the 
flow  of  all  the  lateral  sewers  of  the  system. 
As  matter  of  fairness,  then,  under  a  system 
of  sewers,  the  abutter  should  pay  bis  propor- 
tional part  of  the  cost  of  constructing,  not 
merely  the  abutting  sewer,  but  of  construct- 
ing the  system  of  sewers  of  which  it  forms 
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a  i>art;  and  this  Is  jTist  what  the  law  seeks 
and  requires.  There  are  about  24  miles  of 
existing  sewers  In  the  system  of  the  city,  all 
oonnected  directly  or  Indirectly  with  the 
trunk  sewer.  In  order  that  abutters  on  these 
sewers,  and  on  such  sewers  as  may  be  added 
to  the  system  from  time  to  time  in  the  fu- 
ture, may  be  called  on  to  pay  what  they  fair- 
ly ought  to  pay  towards  the  cost  of  the  sys- 
tem, the  law  provides  that  assessments  shall 
be  made  presently  on  the  abutters  of  existing 
sewers,  who  are  now  enjoying  the  benefit  of 
the  system,  and  hereafter  on  abutters  on  fu- 
ture sewers,  when  built,  at  a  fixed  uniform 
rate  based  on  the  estimated  average  cost  of 
ail  the  sewers  of  the  system.  The  methods 
to  be  employed  by  the  assessing  board  In  de- 
termining and  laying  the  assessments  are 
plainly  stated  In  the  law,  and.  In  order  that 
no  injustice  may  be  done  In  making  assess- 
ments on  abutters  on  old  sewers,  it  Is  pro- 
vided that  allowance  shall  be  made  for  any 
assessment  which  may  have  been  paid  In  the 
past.  The  law  Is  perfectly  clear  in  itself. 
Moreover,  It  has  been  fully  discussed  and  ex- 
plained In  official  reports  and  documents, 
with  which  the  respondents  ought  to  be  fa- 
miliar. 

"The  conduct  of  the  respondents  in  omit- 
ting to  comply  with  the  requirements  of  the 
law  shows  gross  negligence,  and,  if  not  in- 
tentional disregard  of  the  law,  and  incapacity 
to  grasp  its  meaning  or  an  Indifference  to  it 
for  which  there  appears  to  be  no  excuse. 
The  plain  Inference  from  all  the  circumstan- 
ces Is  that  the  respondents  are  not  suitable 
persons  to  fill  the  extremely  important  posi- 
tion of  sewer  commissioners.  The  injury  to 
the  public  Interest  which  results  from  their 
failnre  to  perform  their  duty  and  carry  out 
the  plain  requirements  of  the  law  is  se- 
rious. As  I  have  already  said,  there  are 
about  24  miles  of  existing  sewers  which  are 
a  part  of  the  system  of  sewers  adopted  by 
the  city,  having  been  connected  directly  or 
Indirectly  with  the  trunk  sewer,  on  account 
of  which  assessments  should  be  made.  The 
failnie  to  make  these  assessments  when  they 
could  and  ought  to  have  been  made  has  de- 
prived the  city  of  the  use  of  very  large 
sums  of  money  to  which  it  Is  entitled,  there- 
by adding  to  the  burden  of  general  taxation. 
It  appeared  In  evidence  that  since  the  re- 
spondents went  into  ofBce  the  sewer  com- 
missioners have  In  a  few  Instances  imposed 
a  charge  for  the  privilege  of  entering  sew- 
ers, but  this,  of  course,  was  not  In  any 
sense  a  compliance  with  the  requirements  of 
the  law  referred  to.  Moreover,  while  such 
a  charge  might  have  been  permissible  un- 
der the  general  statutes  before  the  special 
law  was  passed,  It  probably  was  not  war- 
ranted after  the  special  law  went  Into  effect 
The  respondents  have  not  only  failed  to 
look  after  the  Interests  of  the  city,  in  that 
tbey  have  omitted  to  make  assessments  on 
account  of  the  sewers  which  were  In  exist- 


ence when  they  came  Into  office,  but  they 
have  failed  to  make  assessments  on  account 
of  the  only  sewer  which  they  themselves 
have  constructed.  Tbey  built  a  sewer  on 
West  Water  street  which  cost  about  $30,000, 
and  It  was  shown  that  they  have  made  no 
assessment  on  abutters,  but  have  contented 
themselves  with  imposing  In  a  single  In- 
stance a  charge  for  the  privilege  of  entering 
tbp  sewer. 

"Having  found  on  the  evidence  that  the 
first  charge  is  true,  and  this  being  in  my 
opinion  sufficient  cause  for  the  removal  of 
the  respondents  James  P.  Dunn  and  William 
H.  Granfleld  from  office,  I  do  hereby  by  vir- 
tue of  the  authority  vested  In  me  by  section 
9  of  chapter  384,  p.  339,  St.  1904,  remove 
them  from  office  as  members  of  the  board  of 
sewer  commissioners." 

It  Is  provided  by  St  1895,  p.  222,  a  219, 
S  4,  that  the  sewer  commissioners  of  the 
city  of  Taunton  "shall  be  subject  to  removal 
by  the  mayor  for  cause,"  and  this  Is  re-enact- 
ed In  St  1901,  p.  339,  c.  384,  S  d.  This  Is  the 
same  provision  that  was  considered  in  Ho- 
gan  V.  Collins,  183  Mass.  43,  66  N.  E.  429,  in 
which  It  was  said  by  this  court  that  the  de- 
cision of  the  mayor  upon  the  facts  "is  not 
open  to  revision  here,  either  to  pass  upon 
the  weight  of  the  evidence  or  to  determine 
whether  the  evidence  justified  the  finding. 
Farmlngton  River  Water  Power  Co.  v.  Coun- 
ty Commissioners,  112  Mass.  206,  212."  And 
in  Gaw  V.  Ashley,  195  Mass.  173,  80  N.  H. 
790,  it  was  held  by  this  court  that  the  of- 
ficial action  of  the  mayor  of  a  city  under  a 
power  of  removal  "for  cause"  can  be  re- 
vised by  this  court  only  when  there  has 
been  an  arbitrary  exercise  of  power,  and  the 
cause  alleged  for  the  removal  Is  unreasonable 
and  In  law  insufficient  And  see  to  the  same 
effect  Ayers  v.  Hatch,  175  Mass.  489,  56  N. 
E.  612. 

But  the  petitioners  contend  that  the  cause 
alleged  and  found  by  the  mayor  Is  Insuffi- 
cient In  law  to  warrant  their  removal.  They 
say  in  their  brief  that  the  only  question 
which  they  seek  to  present  is  whether  it  was 
their  duty,  under  any  and  all  circumstances, 
to  levy  the  general  assessment  provided  for 
by  St  1904,  p.  336,  c.  384,  S  3,  at  once  upon 
the  completion  of  any  section  of  the  system 
of  sewers,  or  whether  the  time  of  levying  the 
general  assessment  was  a  matter  resting 
within  the  sound  discretion  of  the  board,  and 
whether  a  failure  to  levy  the  general  assess- 
ment as  soon  as  any  section  of  the  system 
was  completed  was  a  sufficient  cause  for 
their  removal  from  office.  They  do  not  now 
contend,  as  they  apparently  contended  be- 
fore the  mayor,  that  the  general  assessment 
should  be  delayed  until  the  time,  perhaps  in 
the  remote  future,  when  the  whole  system 
of  sewers  shall  have  been  completed,  so  that 
the  assessment  may  be  based  upon  the  actual 
cost  of  all  the  sewers,  rather  than  upon  their 
"estimated  average  cost,"  as  the  statute  pro- 
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rides.  It  would  hayt  1>een  difficult,  If  not 
Impossible,  to  construe  the  statute  as  requir- 
ing, or  even  allowing,  such  a  delay  as  this, 
with  the  protracted  uncertainty  of  both  the 
amount  and  the  time  of  payment  of  the  In- 
cumbrance which,  under  section  4  of  the 
statute,  thus  would  be  cast  upon  at  least  a 
large  part  of  the  land  In  the  city  for  per- 
haps a  very  long  period  of  time. 

•But  even  the  present  contention  of  the  pe- 
titioners goes  too  far.  The  board  of  which 
they  were  members  had  doubtless  a  certain 
discretion  as  to  the  time  of  levying  the  as- 
sessment In  question;  but  It  does  not  follow 
that  on  this  ground  they  could  delay  Indefi- 
nitely to  perform  the  duty  cast  upon  them. 
The  manifest  Intent  of  the  statute  Is  to  re- 
quire assessments  to  be  made  for  completed 
aewers  or  sections  of  sewers  upon  the  estates 
benefited  thereby,  as  soon  In  each  case  as 
this  reasonably  can  be  done,  so  that  the  ex- 
pense of  construction  may  be  borne  In  proper 
proiwrtlon  by  the  general  taxpayers  and 
tliose  who  derive  special  benefits  from  the 
construction.  Upon  the  findings  of  the  may- 
or under  the  first  charge,  the  petitioners  neg- 
lected to  take  any  action  In  this  matter,  and 
their  delay  became  unreasonable.  There  is 
nothing  In  Fairbanks  v.  FItchburg,  132  Mass. 
42,  48,  which  helps  the  peUtioners.  That 
case  merely  decides  that  an  assessment  final- 
ly made  by  an  assessing  board  which  Is  not 
restricted  by  any  positive  rule  as  to  the  time 
of  making  the  assessment  cannot  be  declar- 
ed to  be  void  because  of  a  delay  of  some  six 
years  In  making  It  A  very  different  ques- 
tion would  have  been  presented  If  there  bad 
been  a  direct  complaint  against  the  members 
of  that  board  for  their  delay.  We  cannot 
say  that  the  ruling  asked  for  by  the  petition- 
ers should  have  been  given,  or  that  the  cause 
of  removal  charged  and  found  was  InsuSl- 
dent 

The  petitioners,  apparently  desiring  to  lay 
the  foundation  of  a  claim  that  the  findlngv 
of  the  mayor  were  unwarranted,  have,  ns 
they  aver,  set  out  in  their  i>etltlon  the  whole 
of  the  evidence  presented  to  the  mayor.  Ha- 
ven V.  Oounty  Com'rs,  156  Mass.  467,  471,  29 
N.  B.  1083.  And,  although  there  Is  In  the  an- 
swer no  admission  of  this  averment  and 
there  has  been  no  agreement  upon  the  sub- 
lect,  still  the  averment  Is  not  denied  in  the 
answer.  Weed  v.  Boston,  172  Mass.  28,  51 
N.  B.  204,  42  L.  B.  A.  642.  But  the  petition- 
ers have  not  claimed  that  the  findings  wer« 
not  warranted  by  the  evidence.  If  their  re- 
quest for  a  ruling  was  rightly  refused;  and 
we  have  not  felt  at  liberty  to  go  l>eyond  the 
record.  This  was  not  a  case  in  which  the 
respondent  introduced  extrinsic  evidence  to 
show  that  substantial  justice  did  not  require 
that  the  proceedings  should  be  quashed,  and 
thus  opened  the  door  to  the  petitioners  to 
oCFer  evidence  upon  that  question.    Ward  t. 


Newton,  181  Masik  432,  68  N.  B.  1064,  and 
cases  there  cited. 

The  decree  dismissing  the  petition  most 
bs  affirmed. 

So  ordered. 


BOSBNBBBO  y. 


(too  Mass.  &8> 
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(Snpreme  Judicial  Court  of  Massacbaaetts. 
Bristol.    Nov.  24,  1908.) 

1.  Pabtkebshif  (I  178*)— FiBU  Dkbt»— Pu- 

KART   LlABILTTT. 

The  primary  fund  for  the  payment  of  firm 
debts  is  firm  property. 

[Bi.  Note.— For  other  cases  see  Partnership^ 
Cent  Dig.  i  312;   Dec.  Dig.  i  178.*] 

2.  Pastnkbship  (I  179*)— FiBX  Dbbt»-Pbi- 

HABT  LlABILITT. 

A  third  person  who  received  from  a  partner 
for  use  in  the  payment  of  firm  debts  S250  of  th» 
firm  money  and  a  mortgage  for  $775,  the  sep- 
arate property  of  the  partner,  mast.  In  the  ab* 
sence  of  other  facts,  first  apply  the  firm  money 
to  the  firm  debts,  and  only  then  can  apply  the 
mortgage,  and,  where  the  $250  was  not  applied 
by  the  third  person  to  the  payment  of  firm  debts* 
the  money  in  his  hands  belonged  to  the  partner* 
and  not  to  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership^ 
Cent.  Dig.  i  814;    Dec.  Dig.  |  179.*] 

8.  Pabtnekship  ({  199*)— FiBu  Dbbtb— Pki« 

ICABT  LrABIUTT. 

A  partner  gave  to  a  third  person  $250  of 
firm  money,  and  assigned  a  mortage  for  $775, 
his  separate  property,  for  nse  In  the  payment 
of  firm  debts.  The  firm  money  was  not  used  to 
pay  firm  debts.  Subsequently  the  third  person 
dealt  with  the  partner  Individually,  ana  they 
made  a  settlement,  whereby  defendant,  In  con- 
sideration of  a  payment  made  by  the  partner 
and  the  mortgage,  gave  the  partner  a  release  of 
all  demands.  The  third  person  had  made  ad< 
vances  against  the  mortgage,  and  Imd  used  the 
money  in  payment  of  firm  debts.  Held,  that 
there  was  bat  one  transaction  between  the  part- 
ner and  the  third  i)erson,  and  that,  so  far  as  the 
agreement  related  to  firm  property,  it  was  made 
by  the  partner  as  trustee  for  the  firm,  so  that 
an  action  for  the  $250  must  be  brought  In  his 
name. 

[Bd.  Note.— For  other  eases,  see  Partnership^ 
Cent.  Dig.  |  363 ;   Dec.  Dig.  {  ISO.*] 

4.  EquiTT  (t  409*)— ExoBFnoifS  to  Masteb's 
Repobt^Rioht  to  Dbaw  Istxbssceb  fboic 
THE  Facts  Fouwd. 

Where  exceptions  to  a  master's  report  rais- 
ed Inferences  of  fact  to  be  drawn  from  the  facts 
found  by  the  master,  the  court  dealing  with  the 
exceptions  may  draw  inferences  of  fact  from  the 
facta  fonnd. 

[Bd.  Note.— For  other  cases,  see  Equity,  Dec 
Dig.  {  409.*]  " 

Appeal  from  Superior  Court,  Bristol 
County. 

Bill  by  Philip  Bosenberg  against  Myer 
Scbraer.  From  a  decree  Cor  plaintiff,  defendr 
ant  appeals.    Affirmed. 

Charles  P.  Ryan,  for  appellant  Frank  A. 
Pease,  for  respondent 

LORINO,  J.  It  appears  from  the  master's 
report  that  the  plaintiff  and  three  othera 
were  partners  "In  the  clothing  and  furnish- 
ing business"  prior  to  the  afternoon  of  De> 


•For  othM  oases  ■••  sams  tople  and  aectloa  NDHBBB  In  Dm.  *  Am.  Diss,  vm  to  data,  *  Baporur  Indexw 
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cember  11,  1902.  On  the  morning  of  that 
day  an  attachment  of  the  firm  property  was 
made,  and  In  the  afternoon  a  general  assign- 
ment was  made  by  the  firm  to  one  EXtenson, 
attorney  for  the  attaching  creditor. 

The  plaintUf  owned  as  his  separate  prop- 
erty a  mortgage  for  $776,  made  by  one  Per- 
msse,  pledged  for  a  private  loan  to  him, 
amounting  to  $100.  "Under  date  of  Decem- 
ber 10,  1902,"  the  plalntifT  assigned  this 
mortgage,  and  on  December  11th  he  paid  to 
the  defendant  $250,  the  proceeds  of  a  check 
drawn  on  the  firm  bank  account  both  to  be 
nsed  In  paying  the  firm  debts.  The  fact  that 
this  $250  was  the  proceeds  of  a  firm  check 
was  known  to  the  defendant. 

The  defefidant  conceded  that  the  $250  was 
not  applied  to  the  payment  of  the  debts  of 
the  firm.  His  story  was  that  he  cashed  the 
cbedc  by  handing  to  the  plaintiff  $160  on 
December  10th,  and  the  balance  on  the  morn- 
ing of  December  11th.  The  master  did  not 
believe  the  defendant's  story,  and  (as  we  have 
said)  found  that  the  $250  was  paid  to  th« 
defendant  to  be  used  with  the  Perrusse 
mortgage  In  paying  the  creditors  of  the  firm. 

One  of  the  many  contentions  imt  for- 
ward by  the  defendant  before  the  master, 
and  the  only  one  Insisted  upon  here.  Is 
diat  the  $250  being  firm  money  belongs  to 
the  firm  and  not  to  the  plalntUt,  and  can 
be  recovered  only  In  a  suit  brought  In  the 
name  of  the'  firm.  In  support  of  this  con- 
tention, he  rdies  on  Hewes  v.  Bayley,  20 
Pick.  96.  1*6  primary  fund  for  the  pay- 
ment of  firm  debts  Is  firm  property.  For 
that  reason  Vt  was  the  duty  of  the  defend- 
ant to  apply  the  firm's  $250  to  the  pay- 
ment of  the  firm's  debts  In  the  first  Instance, 
and  only  after  that  fnnd  had  been  exhausted 
to  have  teconrse  to  the  Permsse  mortgage. 
It  would  follow  that  (were  there  nothing 
else  In  the  case),  sbice  only  $260  out  of  the 
$900  was  not  applied  to  paying  the  firm 
debts,  the  money  now  in  the  defendant's 
hands  belongs  to  -the  plaintiff  and  not  to  the 
firm* 

But  there  la  something  else  In  the  case. 
The  master  found  that  after  March  81,  1908, 
"the  defendant  continued  to  deal  with  the 
plaintiff  and  to  sell  the  plaintiff  goods,  the 
balance  dne  from  the  plaintiff  to  the  de- 
fendant being  usually  about  $200."  Shortly 
before  April  6,  1904,  the  defendant  sued  the 
plaintiff  for  the  balance  then  due.  On  April 
6,  1904,  the  parties  made  a  settlement  by 
which  the  plaintiff  paid  the  defendant  $175, 
and  the  defendant  gave  the  plaintiff  a  release 
of  all  demands  In  consideration  of  the  $175 
and  the  Perrusse  mortgage.  The  master 
found  "that  the  'Perrusse  mortgage  became 
at  that  ttane,  if  It  had  not  become  before,  the 
absolute  property  of  the  defendant"  It  ap- 
pears from  the  master's  report  that  the 
Perrusse  mortgage  had  not  been  collected, 
bnt  that  the  defendant  had  made  advances 


against  It  and  nsed  the  mon^  so  advanced  In 
paying  the  debte  of  the  plaintiff's  firm.  How 
much  had  been  so  advanced  did  not  appear. 

Had  there  been  originally  two  agreements, 
one  between  the  plaintiff's  firm  and  the  de- 
fendant relating  to  the  $250,  and  the  other 
between  the  plaintiff  and  the  defendant  re- 
lating to  the  Permsse  mortgage,  the  result 
of  this  release  would  have  been  to  leave  the 
defendant  liable  to  the  firm  for  misapplica- 
tion of  the  $2S0.  The  release  would  have 
operated  to  make  the  $250  the  money  of 
the  firm  as  between  the  plaintiff  and  the  de- 
fendant, although  it  would  remain  the  mon- 
ey of  the  plaintiff  as  between  the  plaintiff 
and  his  partners. 

But  we  find  on  the  facts  stated  in  the  mas- 
ter's report  that  the  defendant  made  but  one 
agreement,  and  that  the  one  agreement  was 
an  agreement  with  the  plaintiff.  It  Is  mani- 
fest that  there  was  but  one  transaction,  and 
It  is  equally  manifest  that  one  accounting 
only  was  within  the  contemplation  of  the 
parties.  So  far  as  that  agreement  related 
to  firm  property  it  was  made  by  the  plain- 
tiff as  trustee  for  the  firm.  In  such  a  case 
the  action  must  be  brought  in  the  name  of 
the  trustee.  Boyden  v.  Hill,  198  Mass.  477, 
85  N.  E.  418. 

Where  exceptions  to  a  master's  report 
raise  inferences  of  fact  to  be  drawn  from 
the  facts  found  by  the  master,  it  is  for  the 
cowt  which  has  to  deal  with  those  exceptions 
to  draw  inferences  of  fact  from  the  facts 
found  by  the  master.  Kennedy  t.  Welch,  196 
Mass.  592,  83  N.  E.  11. 

Decree  affirmed. 

(200  Mass.   261) 
WILSON  V.  PUFFER  MFO.  CO. 
(Supreme  Judicial  Court  of  MaBsachusetta. 
Essex.    Nov.  25,  1908.) 

1.  afpeai.  and  Esbob  (S  500*)— QcKsnona 
FOB  Review. 

Where  the  record  does  not  show  that  the 
ezceptiona  to  the  master's  report  were  overrul- 
ed, or  that  plaintiffs  appeal  was  from  anything 
except  the  final  decree,  but  it  Is  stated  in  de- 
fendant's brief  that  the  exceptions  were  overrul- 
ed, and  the  case  is  argued  by  both  parties  upon 
the  assumption  that  such  is  the  fact,  and  that 
the  questions  thereon  are  saved  to  the  plaintiff, 
the  exceptions  will  be  considered  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2296;    Dee.  Dig.  f  500.*] 

2.  Appeal   and    Ekbob   ({   931*)— Qdestiohs 
FOB  Review. 

Where  the  evidence  before  a  master  has 
not  been  reported  to  the  appellate  court,  it  will 
be  Bssumea  ttiat  it  warrants  findings  based 
thereon,  and  therefore  it  is  unnecessary  to  con- 
sider in  detail  the  exceptions  to  the  report. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  8762;  Dec.  Dig.  t  931.*] 

Appeal  from  Superior  Court,  Essex  County. 

Action  by  Katherlne  C.  Wilson  against  the 
Puffer  Manufacturing  Company.  From  a 
Judgment  dismissing  the  bill,  plaintiff  ap- 
peals.   Afllrmed. 
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Jobn  O.  Sanborn,  for  appellant  SuUlTan 
ft  O'Mahoney,  for  appellee. 

HAMMOND,  J.  The  record  before  tts  does 
not  show  that  the  exceptions  to  the  master's 
report  were  ever  overruled,  or  that  the 
plalntUTs  appeal  was  from  anything  except 
the  final  decree.  Inasmuch  however,  as  It 
Is  stated  in  the  brief  of  the  defendant  that 
the  exceptions  to  the  report  were  overruled, 
and  as  the  case  has  been  argued  by  both  par- 
ties upon  the  assumption  that  such  Is  the 
tact  and  that  the  questions  arising  thereon 
are  saved  to  the  plaintiff,  we  have  considered 
the  case  upon  that  basis. 

Although  the  master  at  first  excluded  cer- 
tain evidence  oflTered  by  the  plaintiff,  he 
finally  admitted  it  In  order  to  avoid  a  re- 
committal of  the  cause  If  in  the  opinion  of 
the  court  his  rulings  excluding  it  should  be 
regarded  as  erroneous.  Upon  all  the  evidence 
he  has  found  in  substance  that  the  carbona- 
tor  "when  delivered  and  set  in  the  plaintiff's 
store  corresponded  In  all  respects  with  the 
defendant's  representations  to  the  plaln- 
tiflT';  that  the  plaintiff  "failed  to  show  any 
defect  In  the  carbonator  to  which  the  bad 
quality  of  the  soda  was  traceable" ;  that  "the 
defendant  made  no  false  and  fraudulent  rep- 
resentations or  misrepresentations  to  the 
plalntlfT';  and  that  "there  was  no  breach 
of  warranty."  Having  made  these  findings 
of  fact,  he  found  generally  for  the  defend- 
ant 

-  The  evidence  before  the  master  has  not 
been  reported  to  the  court,  and  it  must  be  as- 
sumed that  It  warrants  the  findings.  Under 
these  circumstances  it  becomes  unnecessary 
to  consider  in  detail  the  exceptions  to  the 
report  The  findings  dispose  of  the  case, 
and  we  have  no  occasion  to  consider  the  oth- 
er grounds  of  defense.  Nor  do  we  see  any 
ground  for  recommittal  of  the  case. 

Decree  affirmed. 


(20O  Mass.  263) 

TAYLOR  V.  HENNESSEY  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Essex.     Nov,  25,  190a) 

Maoteb   Awn    Servant   (8  281*)— Iwjtjbt  to 
Sekvaniv-Contributobt  Neguoewce. 
In  an  actioa  for  the  death  of  defendant's 
servant  from  falling  into  an  elevator  well,  evi- 
dence held  to  show  contributory  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  987-996;  Dec.  Dig.  f 
281.*] 

Exceptions  from  Superior  Court,  Essex 
County. 

Action  t^  William  J.  Taylor,  administrator 
of  the  estate  of  Stephen  F.  Taylor,  against 
Augustus  A.  Hennessey  and  others  for  the 
death  of  plaintiff's  Intestate  while  in  defend- 
ant's employ.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  exceptions.  Exceptions 
overruled. 


James  W.  Sullivan,  for  plaintiff.  Mat- 
thews, Thompson  &  Spring,  for  defendants. 

HAMMOND,  J.  So  far  as  material  to  the 
question  of  the  due  care  of  the  deceased,  the 
case  stated  by  the  counsel  for  the  plalntlfl  in 
his  opening  was  substantially  as  follows : 

The  deceased  was  a  boy  14  years  and  11 
months  old  at  the  time  of  the  accident  He 
had  been  at  work  upon  the  premises  a  week, 
for  one  Demarls,  who  was  working  by  the 
job  at  relasting  shoes  for  the  defendants,  who 
owned  and  controlled  the  factory.  He  had 
worked  previously  for  some  weeks  In  another 
factory  of  the  defendants.  His  duty  was  to 
carry  racks  of  shoes  to  and  from  Demarls. 
who  worked  on  tlie  third  fioor,  and  for  this 
purpose  he  used  the  elevator.  About  5  o'clock 
In  the  afternoon  of  the  day  of  the  accident 
he  went  npstairs  upon  the  elevator,  as  he 
had  done  many  times  during  the  week.  In  the 
performance  of  his  duty.  Upon  arriving  at 
the  desired  fioor,  he  got  out  of  the  elevator 
on  to  the  floor,  and  spoke  a  word  or  two  with 
one  La  Chappelle,  who  was  working  on  that 
floor  12  or  15  feet  from  the  elevator  well.  The 
last  that  La  Chappelle  saw  of  the  boy  he  (the 
boy)  had  hold  of  a  rack  of  shoes  and  was 
walking  backward  towards  the  well,  drawing 
the  rack  after  him.  He  had  got  within  two 
feet  of  the  well  when  La  Chappelle  turned 
ba<^  to  his  work,  but  Immediately  heard  a 
loud  noise  and  cry.  The  boy  bad  fallen  Into 
the  well,  and  was  fatally  injured. 

So  far  as  material,  the  elevator  and  gate 
were  described  as  follows:  "The  gate 
*  *  *  as  originally  Installed  was  a  bal- 
ance gate.  That  Is,  it  was  a  gate  which  when 
thrown  up  it  ran  In  a  groove."  It  consisted  of 
two  bars  with  cross-pieces.  As  originally  con- 
structed the  gate,  when  thrown  up,  would  be 
held  up  by  a  weight  connected  with  it  as  a 
balance,  like  a  window  weight  but  some  time 
before  the  accident  the  top  bar  had  been 
broken  and  an  extra  piece  had  been  nailed 
on,  making  the  gate  heavier,  so  that  when 
thrown  up,  it  sometimes  stayed  up  and  some- 
times fell  down  of  its  own  weight  The  ele- 
vator and  gate  had  been  In  this  condition  for 
several  months.  The  plaintiff's  evidence  did 
not  show  whether  immediately  after  the  ac- 
cident the  gate  was  up  or  down.  Except 
as  above  stated,  there  was  nothing  on  the 
elevator  to  tell  when  It  was  taken  away 
from  the  fioor,  "there  was  no  method  of  lodr- 
Ing  the  elevator  at  that  floor,  no  bell  or  any- 
thing which  would  warn  one  who  might  ex- 
pect it  to  be  there  that  it  had  gone."  Shortly 
after  the  boy  fell  the  platform  of  the  elevator 
was  found  at  the  fioor  above.  There  was 
light  enough  for  the  boy  to  see. 

The  evidence  would  seem  to  show  that  the 
boy  who  had  brought  the  elevator  to  the  floor 
stepped  out  for  a  few  seconds,  and  then,  on 
his  return  with  the  rack  of  shoes,  backed  Into 
the  well  without  looking  to  see  whether  the 
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elevator  was  stOl  there,  or  else  he  tamed 
around,  raised  the  gate,  and  then  stepped  Into 
the  Trell. 

It  Is  to  be  noticed  that  the  gate  was  not 
connected  aatomatically  with  the  elevator. 
The  position  of  the  gate  did  not  Indicate 
where  the  elevator  should  be  and  the  boy 
knew  It.  The  case  therefore  Is  clearly  dls- 
tlngolshable  from  cases  like  Wright  v.  Perry, 
188  Mass.  268,  74  N.  B.  328,  and  Hamilton  t. 
Taylor,  106  Mass.  68,  80  N.  E.  592,  upon 
which  the  plaintiff  relies.  In  each  of  those 
cases  the  gate  was  automatically  connected 
with  the  elevator  and  at  the  time  of  the  acci- 
dent It  Indicated  by  Its  position  that  the  plat- 
form of  the  elevator  was  there. 

In  the  case  before  us  there  was  no  snch 
misleading  signal.  Upon  the  opening  state- 
ment it  must  be  held  that  the  deceased  was 
not  in  the  exercise  of  due  care;  and  hence  a 
verdict  for  the  defendant  was  rightly  or- 
dered. 

Bxcq;>tlons  overruled. 

(200  Maas.  247) 

RICHARDSON  v.  MULLERT  et  aL 

(Supreme  Judicial  Court  ot  Massachusetts. 

Essex.    Nov.  24,  1908.) 

1.  CHABrriES  (J  1*)— Public  Chamtt— Gut 
TO  IjNrrED  States  Life  Saving  Station. 

A  bequest  to  "the  life  saving  statiou  to  be 
built  and  established"  at  a  certain  place  was 
equivalent  to  a  gift  to  the  proprietors  of  the 
station  for  the  benefit  of  the  station,  and  was 
a  public  charity,  Its  benefits  extendine  generally 
to  all  the  membeiB  of  the  class  or  classes  for 
whose  benefit  the  station  was  to  be  established. 
[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {{  1-6;   Dec.  Dig.  §  1.*] 

2.  Ghabities  (8  24*)— Enforcement— Befus- 
Ai.  TO  Accept. 

The  United  States  government  being  the 
owner  of  the  life  saving  station,  and  nobody  else 
having  authority  to  interfere  with  it,  the  re- 
fusal of  the  government  to  accept  the  bequest 
made  the  chanty  impossible  of  execution  In  the 
exact  way  contemplated  by  the  donor. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  S  8;   Dec.  Dig.  f  24.*] 

3.  Chabities   (I   37*)— AmiiNisTEATiow— Ap- 
plication or  DocTBiNE  or  Cr  Pbes. 

Where  the  intent  of  a  testatrix  in  be- 
queathing a  sum  to  a  United  States  life  saving 
station  was  apparently  not  limited  to  the  main- 
tenance of  the  station  itself,  which  was  the 
specific  object  named  in  the  will,  but  was  a 
wish  to  be  helpful  to  persons  exposed  to  the  per^ 
lis  of  the  sea  in  the  neighborhood  by  any  rea- 
sonable method  and  the  execution  of  the  cLarity 
in  the  exact  way  contemplated,  was  rendered 
impossible  by  the  government's  refusal  to  accept 
the  gift,  the  charity  may  be  administered  cy 
pies;  some  other  scheme  being  devised  by  or 
under  the  direction  of  the  probate  court  for  the 
use  of  the  money  within  the  general  charitable 
purpose  of  the  testatrix. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  H  91-93;  Dec  Dig.  i  37.*] 

Case  Reserved  from  Supreme  Judicial 
Court,  Essex  County:  James  M.  Morton, 
Judge. 

Petition  by  Charles  W.  Richardson,  admin- 


istrator of  Harriet  M.  King,  against  Harriet 
P.  Mullery  and  others,  for  the  construction  of 
decedent's  will.    Will  construed. 

Dana  Malone,  Atty.  Gen.,  and  Fred  T. 
Field,  Asst  Atty.  Gen.,  for  the  Common- 
wealth. Fredk.  Manley  Ives  and  M.  Stuart 
Taylor,  for  respondents  Mullery  and  Guion. 

KNOWLTON,  C.  J.  The  petitioner  aska 
for  instructions  as  to  the  effect  of  this  clause 
In  the  will  of  Harriet  M.  King,  late  of  Salem, 
deceased:  "I  give  and  bequeath  the  rest  and 
residue  of  my  estate  to  my  sister,  Eliza  A. 
Hoffman,  for  her  use  during  her  life,  at  her 
death  to  be  given  to  the  life  saving  station 
to  be  built  and  established  in  Marblehead  or 
Nahant,  not  yet  decided  upon."  The  bolder 
of  the  Interest  for  life  having  deceased,  the 
question  Is  what  shall  now  be  done  with  the 
residue,  which  amounts  to  about  $6,000.  It 
appears  by  the  agreed  facts  that,  when  the 
will  was  made,  the  testatrix  knew  of  the  in- 
tention of  the  United  States  government  to 
establish  a  life  saving  station  in  the  neigh- 
borhood of  Nahant.  Her  will  was  made  on 
March  19,  1900,  and  the  construction  of  the 
life  saving  station  at  Nahant  was  completed 
on  February  18th  of  the  same  year,  although 
It  Is  averred  In  the  bill  and  not  denied  in  the 
answer  that  the  station  did  not  go  Into  com- 
mission until  September  IS,  1900.  This  sta- 
tion Is  on  the  shore  at  Nahant,  about  four 
or  five  miles  across  the  bay  from  the  nearest 
part  of  the  shore  of  Marblehead.  No  life 
saving  station  has  been  established  at  Marble- 
head, and  none  Is  contemplated  by  the  United 
States  government  or  the  officers  having  the 
life  saving  service  In  charge.  This  station 
Is  maintained  under  the  authority  of  the 
Secretary  of  the  Treasury  of  the  United 
States,  acting  under  a  law  of  the  United 
States.  "The  building  of  the  station  is  an  ac- 
complished fact,  and  there  Is  no  doubt  that 
It  win  always  be  maintained  by  the  govern- 
ment" The  Congress  of  the  United  States 
has  taken  no  action  towards  the  acceptance 
of  the  legacy,  and  the  Secretary  of  the  Treas- 
ury has  filed  In  the  case  a  disclaimer  of  any 
Interest  In  the  residue  of  the  estate  of  the 
testatrix.  The  keeper  and  crew  of  six  or 
seven  men  live  In  the  station,  and  the  keeper 
has  quarters  for  his  family  there.  No  provi- 
sion is  made  for  the  families  of  the  men  of 
the  crew. 

The  gift  Is  "to  the  life  saving  station  to  be 
built  and  established,"  etc.  This  is  equiva- 
lent to  a  gift  to  the  proprietor  or  proprietors 
of  the  life  saving  station,  for  the  benefit  of 
the  station.  The  charitable  nature  and  ob- 
ject of  the  gift,  and  the  fact  that  its  bene- 
fits are  to  extend  generally  to  all  the  mem- 
bers of  the  class  or  classes  for  whose  benefit 
the  life  saving  station  Is  established,  make  it 
a  public  charity.  Johnstone  v.  Swan,  8  Mad- 
dox,  457;  Fire  Insurance  Patrol  v.  Boyd, 
120  Pa.  624, 15  Atl.  553,  1 1*  R.  A.  417,  6  Am. 
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St  Rep.  745;  Minna  t.  BiUlngB,  183  Mass. 
126-129,  66  N.  E.  693,  6  L.  B.  A.  (N.  S.)  686, 
97  Am.  St  R^.  420;  JackSon  v.  Phillips,  14 
Allen,  639-556;  Drury  ▼.  Natlck,  10  Allen, 
169-178;  Attorney  General  t.  Shrewsbury,  6 
Beav.  220;  Attorney  Genera]  v.  Day,  L,  B. 
(1900)  1  Ch.  31 ;  Coggeshall  7.  Pelton,  7  Johns. 
Ch.  (N.  T.)  291,  11  Am.  Dec  471 ;  Hamden  v. 
Rice,  24  Conn.  850 ;  Sttiart  ▼.  Baston,  74  Fed. 
854,  21  C.  G.  A.  146.  If  the  United  States 
government,  by  act  of  Ck>ngresB,  had  accepted 
the  trust,  the  money  would  have  been  paid 
over  to  be  used  for  the  maintenance  and  sup- 
port of  the  life  saving  station  in  a  way  to 
make  It  as  beneficial  as  possible  to  those  for 
whose  safety  and  protection  it  was  establish- 
ed. But  the  United  States  declines  to  ac- 
cept the  trust  See  Dizon  v.  U.  S.,  125  Mass. 
311.  28  Am.  Rep.  230;  State  v.  Blake,  69 
Conn.  64,  36  AtL  1019.  The  management  and 
control  of  the  station  Is  in  its  owner,  the 
United  States  government,  and  no  one  else 
can  interfere  with  it  If  a  trustee  were  to 
be  appointed  by  the  court  to  execute  the 
trust,  he  could  not  use  the  money  In  the 
way  in  which  the  testatrix  intended  it  to  be 
used  for  the  maintenance  and  support  of  this 
station. 

The  trust  has,  therefore,  become  impossible 
of  execution  in  the  exact  way  contemplated 
by  the  testatrix,  and  we  come  to  the  question 
whether  it  must  fail  altogether,  or  whether 
It  can  be  administered  cy  pres.  That  de- 
pends upon  whether  the  trust  created  by  the 
testatrix  is  limited  to  the  direct  maintenance 
and  support  of  this  station  by  the  expenditure 
of  money  in  aid  of  the  government  for  that 
piupose,  or  whether  the  charitable  purpose 
was  broader,  and  was  intended  to  include  the 
promotion  of  the  general  interests  which  the 
station  was  designed  to  serve,  and  kindred 
Interests  in  furtherance  of  a  purpose  to  be 
helpful  in  this  general  field.     The  question 


that  arises  in  cases  of  this  Idnd  is  often 
hard  to  answer,  and  in  the  present  case  it  is 
not  free  from  difficulty.  We  are  of  opinion 
that  the  desire  and  purpose  of  the  testatrix 
in  devoting  her  gift  to  the  life  saving  station 
was  not  limited  to  the  maintenance  of  the 
station  itself,  which  is  the  specific  object 
named  in  the  will,  but  was  a  charitable  wish 
to  be  helpful  to  persons  exposed  to  the  perils 
of  the  sea  in  this  neij;hborhood.  We  think 
the  precise  method  of  accomplishing  her  pur- 
pose stated  in  the  will  was  not  so  Important 
in  her  thought  as  the  general  saving  of  Ufa 
and  relief  of  suffering  in  cases  of  shipwreck 
in  the  vicinity  of  Nahant  and  Marblehead. 
As  we  interpret  the  language  of  the  will,  any 
reasonable  method  of  promoting  this  object 
was  within  her  general  purpose.  There  may 
be  ways  of  promoting  this  object  other  than 
by  aiding  in  the  maintenance  of  the  station 
in  the  way  in  which  the  United  States  gov- 
ernment chooses  to  maintain  it  Methods 
may  be  adopted  for  rendering  the  dangerous 
service  more  attractive  to  the  brave  men  who 
are  needed  in  it,  either  by  making  provision 
for  themselves  or  their  families  in  case  of 
their  misfortune  or  in  other  ways.  Or  some 
other  scheme  may  be  devised  for  the  use  of 
the  money  which  will  be  within  this  general 
charitable  purpose  of  the  testatrix. 

The  charity  should,  be  administered  under 
the  doctrine  of  cy  pres  under  a  scheme  to  be 
devised  by  or  under  the  direction  of  the  pro- 
bate court  Attorney  General  v.  Brlggs,  164 
Mass.  661,  42  N.  B.  118;  Weeks  v.  Hobeon. 
150  Mass.  377,  23  N.  B.  216,  6  L.  R.  A.  147; 
Theological  Educational  Society  v.  Attorney 
General,  135  Mass.  286;  Jackson  v.  Phillips, 
14  Allen,  639.  Most  if  not  all  of  the  meth- 
ods of  expenditure  particularly  proposed  in 
the  decree  of  the  probate  court  would  not  be 
improper  for  embodiment  in  such  a  Bcbem& 

So  ordered. 
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UARTINDALB  v.  INCORPORATED  TOWN 

OF  ROCHESTESt  et  al  '(No.  21,120.) 

(Supreme  Court  of  Indiftnft.    Not.  24, 1908.) 

1.  Mtfmioipai,  Cobpokatiohs  (I  513*)  —  Fob- 

UC  lUPBOrBUKHIB  — ASSESBUKNT  — BiNjonr- 
II»8  EWFOBCEMKHT— PkeSOTIPTIOWS. 
.  Where  tbe  complaint,  in  a  suit  to  enjain  an 
assessment  for  public  improvements,  does  not 
show  that  notice  of  the  time  and  place  of  bear- 
ing of  the  declaratory  reMlotion  was  not  elTen, 
as  required  by  Acta  1906,  p.  404,  c  129,  1  ^ 
(Barns'  Ann.  St.  1906,  f  ^50),  it  will  be  pre- 
sumed that  proper  notice  was  given., 

[Ed.   Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Dec.  Dig.  i  613.*] 

2.  Municipal  CobpobationS  (S  513*)— Public 
lupBOVBMBins— Suits  to   Enjoin   Abbbbb- 

UENTB— PBESUmTIONa. 

AcU  1005.  p.  404,  c.  129,  I  265  (Baras' 
Ann.  St.  1908,  I  8959),  provides  that  the  com- 
moD  coancil  or  board  of  trustees  shall  hear  any 
persons  affected  by  the  proposed  public  improve- 
ment, and,  npon  such  nearing,  the  declaratoir 
resolution  may  be  confirmed,  nkodified,  or  rescind- 
ed. The  complaint,  in  an  action  to  enjoin  as- 
sessments, alleged  tnat  after  the  bearing  of  ob- 
jections, tbe  declaratory  resolution  was  not  con- 
firmed, modified,  etc.,  by  resolution,  but  en  the 
day  after  hearing  objections,  the  board  of  trus- 
tees adopted  another  resolution,  ordering  the  im- 
provement of  the  street  by  grading  and  paving 
with  certain  matefial  and  in  the  manner  direct- 
ed. Held  that,  «•  tlte  latter  resolution  related 
to  the  same  improvement,  and  was  in  tbe  form  a 
final  resolution,  it  would  be  presumed  that  it  was 
adopted  aa  tbe  final  resolution }  the  allegations 
of  the  complaint  being  insufficient  to  overcome 
the  presumption. 

lEd.    Note.— For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  8  518.*J 

S.  Municipal  Cobpobations  (J  294*)— Puslio 
IicPBOVEMBNTB—RKBOLunoHS— Final  Rkbo- 

LUTION— N  OTICE . 

Acts  1905,  p.  404,  c.  129,  f  265  (Bums' 
Ann.  St.  1908,  |  8959),  relating  to  proceedings 
by  a  town  for  public  improvements,  and  requir- 
ing, among  other  things,  that  the  declaratory 
resolution  shall  be  Coonrmed  or  ntodlfiied,  after 
tbe  hearing  of  bbjections,  by  the  final  resolution, 
does  not  require  notice  to  be  given  of  such  final 
vestJution. 

(Ed.   Note.— For  other  cases,   see  Munidpal 
Corporations,  Dec.  Dig.  I  204.*] 

4.  Municipal  CJOBPOBAWoNa  (|  269*)— Public 

iHFBOVKUEiraS— IMPBOVKMBNTS    BT   TOWNB— 

Statutobt  Autbobity.  _ 

Acts  1905,  pp.  286,  287,  c  129. 1 107  (Bums' 
Ann.  St.  1908, 1  8710),  prohibiting  contracts  for 
street  Improvementa,  etc.,'  in  cities  of  the  first, 
seoMid,  or  third  class,  the  total  cost  of  which 
exceeds  50  per  cent,  of  the  value  of  the  property, 
applies  only  to  improvements  in  cities  of  the 
chuses  named,  and  not  to  improvements  in 
towns :  Acts  1905.  p.  404,  c  129.  f  265  (Burns' 
Ann.  St.  1908,  {  8959),  expressly  providing  that 
street  improvements  in  incorporated  towns  shall 
be  governed  by  Acts  1905,  pp.  288,  307,  c.  129, 
H  108-120. 

[K±.  Note. — For  other  cases,  see   Municipal 
Corporations,  Dec.  Dig.  I  269.*] 

5.  Municipal  Cobpobations  (§  304*)— Public 

lUPBOVEllENTS  —  pBOCEEDINOS  —  RESOLU- 
TION OF  NECBsamr— Kind  op  Mateeial. 
Acts  1905,  p.  404,  c.  129,  I  266  (Buns' 
Ann.  St.  1908,  i  8959),  provides  that  the  board 
of  trustees  of  an  incorporated  town  shall  order 
street  improvements  by  a  resolution  declaring 
its  necessity,  and  stating  the  kind,  size,  location, 
and  terminal  points  of  the  improvement.  The 
resoIntioB,   of  necessity,   provided  for  the  im- 


provement of  a  street  by' grading  and  paving 
with  vitrified  abale  or  clay  paving  Block  or  other 
paving  maCertal,  and  by  setting;  all  neceasanr 
curbs  and  sewer  inieta  to  a  certain  width.  Held, 
tb&t  the  resolution  was  a  substantial  compliance 
with  tbe  statute,  and  that  permission  to  use  two 
or  more  kinds  of  material  did  not  render  the 
resolution  void. 

.  [Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  812;  Dec.  Dig.  I 
304.*] 

6.  Municipal  Cobpobations  (f  304*)— Public 

IKFBOVBICENTS— SPECIPICATJON  OF  MATKBIAL. 

Acts  1906,  p.  404,  c.  129,  |  265  (Bums' 
Ann.  St.  1908,  f  8959),  provides  that  the-  final 
determination  of  the  material  to  be  used  in  a 
street  improrement  shall  be  set  forth  in  the 
final  resolution,  end  upon  the  hearing  on  the 
resolution  of  necessity  it  may  be  confirmed, 
modified,  etc.,  but  the  kind  of  improvement  to 
be  made  shall  be  determined  before  its  final 
adoption,  and  gives  a  right  of  petition  on  the 
question  of  the  kind  of  pavement  to  be  uded,  and 
provides  that  the  board  df  trustees  cannot  use 
any  other  kind  of  pavement  except  that  named 
in  the  petition  without  a  two-thirds  vote,  and 
further  provides  that,  if  there  is  no  petition  as 
to  the  kind  of  Material  to  be  used,  it  shall  be 
determined  and  set  forth  in  the  final  resolution. 
Held  that,  construing  the  statute  as  a  whole, 
the  kind  of  improvement  to  be  ^riade,  and  the 
material  to  be  used  in  the  wearing  surface,  is 
determined  by  the  final  resolutioB. 

[Bid.  Note.— For  other  •  cases,  see  Municipal 
Corporations^  Cent.  Dig.  8  812;  Dec.  Dig.  { 
3M.*] 

7.  Municipal  CJobpobations  (j  314*)— Public 
Impkovements— Pbeliminarv  Pboceedinos 
—CoNTT.ACTs— Plans  and  Specimcations. 

Acts  19(»,  V.  404,  c.  129,  f  285  (Bums' 
Ann.  St.  1906,  f  8959),  providing  that,  on  the 
adoption  of  the  fital  resolution  for  public  im" 
provements,  the  board  of  trustees  shall  imme- 
diately adopt  and  fiie  with  the  town  engineer  or 
town  clerk  detailed  plana  and  specifications  of 
the  Improvement,  is  to  enable  prospective  bid- 
ders to  ascertain  the  amount  and  kind  of  work 
to  be  done,  and  only  requires  the  adoptioi^  and 
filing  of  SDch  plans  within  a  reasonable  time 
after  the  adoption  of  the  final  resolution,  and 
before  notice  of  tbe  letting  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  §  827  ;  Dec.  Dig.  | 
814.*] 

8.  Municipal  Cobpobations  (1 824*)— Public 
Ihpboveuents — Contracts— validmt. 

A  provision,  in  a  contract  for  the  construc- 
tion of  a  street,  that  the  contractor  might  ap- 
propriate the  surplus  dirt  from  the  street  w 
not  render  the  proceeding  or  the  contract  void 
on  collateral  attack. 

[EM.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Dec.  Dig.  {  324.*] 

9.  Municipal  Cobpobations  (§  284*)— Public 

IMPBOVEMENTS— POWEE  TO  AUTHOBIZE— DEL- 

eoation  op  Poweb. 

While  the  common  council  of  a  city,  or 
the  board  of  trastees  of  a  town,  cannot  delegate 
its  power  to  authorize  public  improvements,  it 
may  delegate  the  performance  of  ministerial  du- 
ties connected  with  tbe  making  of  such  imptove- 
ments. 

[EM.  Note.— For  Other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  756;  Dec.  Dig.  8 
284.*] 

10.  Municipal  Cobpobations  (J  328*)- Pub- 
lic IMPBOVEMENXS— AUTHOBITT  TO  MAKE. 

Those  dealing  with  public  corporations  ar* 
charged  with  notice  of  their  power  to  contract, 
and  that  their  officers  and  agents  can  only  bind 
them  in  the  manner  and  to  the  extent  authorized 
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by  law ;  and,  \t  a  board  of  trusteea  had  no  pow- 
er to  delegate  to  the  town  engineer  aathority  to 
conclusiTely  determine  the  fulfillment  of  a  con- 
tract for  street  improvements,  those  interested 
in  the  contract  were  bound  to  take  notice  that 
such  delegation  of  anthority  was  unlawful  and 
void. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpoiatiomi,  C«it  Dig.  f  851;    Dec.  Dig.  i 

11.  Appxal  and  Ebrok  (t  843*)  —  Rbtiew — 
QuxarriOHB  Neccssabt  to  bb  Coksidebbd. 

On  appeal,  in  a  suit  to  enjoin  an  assess- 
ment for  public  innprovements,  it  was  unneces- 
sary to  determine  >^ether  the  board  of  trustees 
had  authority  to  delegate  to  the  town  engineer 
the  power  to  conclusively  determine  the  fulfill- 
ment of  the  contract,  since  the  attempted  delega- 
tion of  power  would  be  void  to  the  extent  that 
the  boanl  had  no  authority  to  delegate  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  IMg.  §  84S.*] 

12.  Municipal  Cobpobationb  ({  339*)— Pub- 
Lio  Improvements— CoNTBAcra—VALiDiTT. 

The  lack  of  power,  if  any,  of  the  board  of 
trustees  to  authorize  the  town  engineer  to  con- 
clusively determine  the  fulfillment  of  a  contract 
for  street  improvements,  the  amount  due  the 
contractor,  etc.,  did  not  render  the  entire  con- 
tract void. 

[Eld.  Note.— For  other  cases,  aee  Mnnicipal 
Corporations,  Dec.  Dig.  §339.*] 

18.  Municipal  Corpobationb  (|  341*)— Pob- 

UO  IMPKOVBMBNTS— PBXI.IMIRABY  PBOOEED- 
INGS— IbbEOULABITIBB. 

Irregularities  will  •  not  invalidate  proceed- 
ings for  street  improvements,  even  though  they 
relate  to  the  acquiring  of  jurisdiction,  unless 
there  is  an  entire  absence  of  jurisdiction. 

[Eid.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |  874;    Dec  Dig.  ( 

14.  MiTNIOIPAX  COBFOBATIONS  (f  323*)— PUB- 
LIC Impbovxmentb -r- Rebtbaininq  Makirq 

OF   IMPBOVEMXNTB— IBBEOULABITIES   IN    PBE- 
LIMINABT  PBOCEEDINOB. 

Only  such  questions  as  go  to  the  jurisdic- 
tion of  the  board  of  trustees  in  making  pnblic 
improvements  can  be  raised  in  a  suit  to  enjoin 
the  improvements,  as  all  questions  which  ar« 
properly  triable  on  appeal,  or  by  a  particular 
tribunal  created  for  the  purpose  of  hearing  such 
questions,  must  be  so  tned,  and  not  by  injunc- 
tion. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Cent.  Dig.  |§  842,  843 ;  Dec.  Dig. 
I  3^.*] 

15.  Municipal  Cobpobationb  (J  265*)— Pub- 
lic IMPBOVEMXNTB— POWEB  TO  MaKE. 

Under  Bums'  Ann.  St.  1908.  !(  8960,  8961, 
8963-8865,  relating  to  the  general  powers  of 
the  board  of  trustees  of  a  town  over  toe  streets, 
etc.,  that  body  has  full  jurisdiction  over  the 
making  of  street  improvements. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  265.*] 

16.  Municipal  Cobpobationb  (i  340*)— Pub- 
lic IMPBOVEMENTB  —  CONTBACTS— CONFOBM- 
ITY  TO  REBOLUTION. 

On  collateral  attack  on  proceediiws  for 
street  improvements,  that  the  contract  for  the 
improvement  provided  that  the  contractor  should 
furnish  matenals,  etc.,  for  which  he  was  to  be 
paid,  which  were  not  mentioned  or  included  in 
the  resolution  directing  the  improvement,  did  not 
render  the  contract  void ;  and  a  property  owner 
cannot  complain  that  the  contract  requires  from 
the  contractor  more  than  his  bid  contemplated. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  809;    Dec.  Dig.  } 


17.  Statutes  (|  64*)— Vauditt— Iwvaud  ik 
Past. 

Acts  1906,  9,  291,  e.  129,  |  110  (Bums' 
Ann.  St  1908,  {  8716),  requiring  the  circuit  or 
superior  court  of  a  county  to  appoint  three  free- 
holders of  the  city  to  reassess  benefit*  arising 
from  the  street  improvements,  upon  the  petition 
of  a  pr(n)erty  holder  claiming  that  assessments 
for  benefits  for  public  improvements  were  exces- 
sive, and  requinng  the  report  of  such  freehold- 
era  to  be  entered  upon  the  records  of  the  court 
•nd  making  it  final  upon  all  parties,  even  if  un- 
constitutional, as  depriving  such  courts  of  judi- 
cial powers,  would  not  render  the  entire  act 
void ;  it  being  still  complete  in  itself  and  ca- 
pable of  enfprcement 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  M  58-66 ;   Dec.  Dig.  i  64.*] 

18.  Municipal  Oorfobations  ({  341*)— Pub- 
lic IMPBOVEMENTB  —  EFFECT  OF  DEFXCTB  IN 
PBBLIMINABT  PBOCEEDINOB. 

Acts  1905,  p.  404,  c  129.  !  265  (Bums' 
Ann.  St  1908,  |  6959),  prohibiting  suits  by  a 
property  holder  to  enjoin  the  construction  of  a 
public  Improvement  unless  brought  within  10 
days  from  the  letting  of  the  contract,  precludes 
a  property  owner  from  preventing  a  contractor 
to  recover  for  wotk  because  of  irregularities  be- 
fore the  contract  was  executed,  and  a  mere  ob' 
jection  by  an  owner  to  an  improvement  without 
calling  the  contractor's  attention  to  any  inva- 
lidity in  the  contract  or  proceedings,  would  not 
prevent  a  recovery  by  the  contractor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  874;  Dec.  Dig.  S 
341.*] 

Appeal  from  Circolt  Court,  Fulton  County; 
Harry  Bemetha,  Judge. 

Suit  by  Warroi  B.  Martindale  against  the 
Incorporated  Town  of  Bocbester  and.  others. 
From  a  Judgment  sustaining  a  demurrer  to 
tl>e  complaint,  complainant  appeals.   Affirmed. 

Enoch  Myers,  for  appellant  Jas.  H.  Bib- 
ler  and  Holman  &  Stephenson,  for  appellees. 

MONKS,  J.  After  the  substantial  comple- 
tion of  an  improvement  of  Main  street  in 
the  tOTvn  of  Rochester,  under  section  265, 
Acts  1905,  p.  404,  c.  129,  being  section  8959, 
Bums'  Ann.  St  1908,  appellant  brought  this 
suit  to  enjoin  appellee  from  making,  or  at- 
tempting to  make  or  collect,  any  assesament 
against  his  real  estate  abutting  on  said 
street,  where  the  same  was  improved,  to  pay 
the  cost  thereof.  Appellee's  demurrer  for 
"want  of  facts"  to  the  complaint  was  sus- 
tained, and  appellant  refusing  to  plead  fur- 
ther, judgment  was  rendered  against  him  on 
demurrer.  The  only  error  assigned  is  that 
the  court  erred  in  sustaining  said  demurrer 
to  the  complaint 

It  is  first  claimed  that  appellee  town  was 
without  Jurisdiction  to  make  said  improve- 
ment or  enter  into  any  contract  therefor,  be- 
cause there  was  "no  sufficient  notice  given- 
of  the  declaratory  resolution,  adopted  No- 
vember 16,  1905,  and  of  the  time  and  place, 
when  and  where  the  board  of  trustees -wotild 
hear  objections  to  the  necesBlty  of  said  im- 
provement." Section  265  (8959),  supra,  pro- 
vides that  "notice  of  the  time  and  place  of 
hearing   such   resolution  shall  be  given  by 
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two  weekly  pnbllcations  In  a  newspaper  of 
general  circulation,  published  in  sucli  city  or 
town,  (h:  U  no  such  paper  be  published  In 
sach  city  or  town,"  then  by  posting,  etc. 
This  is  the  only  notice  required  of  such  bear- 
ing, and  as  the  allegations  of  the  complaint 
do  not  show  that  such  notice  was  not  given, 
it  must  be  presiuned,  as  against  this  collater- 
al attack,  that  the  proper  notice  was  given. 
EUlotf s  Roads  &  Streets  (2d  Ed.)  {  60S,  f). 
638;  Jenkins  v.  Stetler,  118  Ind.  275,  20  N. 
E.  788;  City  of  Bloomlngton  v.  Phelps  et 
al.,  149  Ind.  596,  599,  49  N.  Ew  581;  Dyer  v. 
Woods,  166  Ind.  44,  53,  76  N.  B.  624,  and 
cases  cited. 

It  Is  next  insisted  that  the  proceeding  was 
witboat  Jurisdiction,  and  the  contract  for 
improvement  void,  because  ''said  declaratory 
resolution  was  never  confirmed,  changed, 
modified,  altered,  or  rescinded  by  said  board." 
Section  265  (8859),  supra,  provides  that  "sncb 
common  council  or  board  of  trustees  shall 
meet  at  the  time  and  place,  set  forth  in  such 
notice  and  shall  hear  any  and  all  persons 
who  desire  to  be  heard  In  person  or  by  at- 
torney, whose  property  may  be  affected  by 
the  proposed  Improvement;  and  upon  such 
hearing,  such  resolution  may  be  confirmed, 
modified,  changed,  altered  or  rescinded  but 
the  kind  of  improvement  to  be  made  shall  be 
determined  and  specified  before  the  resolu- 
tion Is  finally  adopted  "  It  Is  alleged  In  the 
complaint  on  this  subject:  "That  after  the 
hearing  of  said  objections,  said  defendant 
did  not  confirm,  change,  modify,  alter,  nor 
rescind  said  declaratory  resolution  by  any 
order,  resolution,  ordinance,  or  in  any  other 
manner,  but,  on  the  contrary,  afterwards,  to 
wit,  on  the  9th  day  of  December,  1905,  said 
defendant,  by  Its  said  board  of  trustees,  by 
another  resolution  adopted  and  entered  of 
record,  ordered  the  improvement  of  that  part 
of  Main  street  aforesaid,  by  'grading  and 
paving  with  vitrified  shale  paving  block,'  and 
setting  marginal  cnrbs  and  sewer  inlets,  the 
width  of  paving  from  the  south  line  of  Pearl 
street  south  to  the  first  alley,  to  be  60  feet 
between  curbs,  and  thence'  to  the  south  line 
of  lot  4  In  Jonas  Goss'  addition  to  said  town, 
said  paving  to  be  42  feet  between  curbs." 
The  time  for  hearing  objections  to  said  de- 
claratory resolution,  as  stated  in  the  notice, 
was  December  8,  at  7  o'clock,  p.  m.  The 
resolution  adopted  December  9,  1905,  was 
concerning  the  same  Improvement  as  that 
mentioned  In  the  declaratory  resolution  of 
November  16,  1906,  and  it  was  adopted  the 
next  day  after  the  hearing  of  objecttonti  to 
the  declaratory  resolution  on  the  8th,  and  as 
a  part  of  the  proceeding  for  the  improve- 
ment of  said  street,  and  was  in  form  a  final, 
and  not  a  declaratory,  resolution.  We  must 
presume,  therefore,  that  It  was  adopted  as 
the  final  resolution  In  the  proceedings  for 
the  improvement  of  said  Main  street,  the 
allegations  of  the  complaint  not  being  snffi- 
ofent  to  overcome  this  presumption.    Elliott's 


Roads  &  Streets  (2d  Ed.)  §  608,  p.  638;  Cltjr 
of  Bloomlngton  v.  Phelps  et  al.,  149  Ind. 
596,  599,  49  N.  E.  681;  Jenkins  y.  Stetler, 
118  Ind.  275,  20  N.  E.  788;  Dyer  v.  Woods, 
166  Ind.  44,  53,  76  N.  B.  624,  and  cases  cited. 

It  is  next  insisted  that  said  proceeding 
was  without  Jurisdiction  and  void,  because 
"no  notice  was  given  of  the  adoption  of  the 
resolution,  on  December  9,  1905,  and  that 
no  notice  was  given  of  the  time  and  place, 
when  and  where,  the  owners  of  property  af- 
fected might  present  tbelr  objections  there- 
to." It  is  sufficient  answer  to  this  conten- 
tion to  say  that  said  resolution  was  the  final 
resolution  for  said  improvement,  and  no  no- 
tice thereof  is  required  by  the  statute. 

It  is  also  contended  that  said  board  had 
no  Jurisdiction  to  contract  for  said  improve- 
ment or  cause  the  same  to  be  made,  because 
"(1)  the  cost  of  said  improvement,  as  fixed 
by  the  contract,  exceeded  50  per  cent,  of  the 
aggregate  value  of  the  property,  as  it  was 
assessed  for  taxation,  exclusive  of  improve- 
ments, subject  to  be  assessed  to  pay  for  said 
Improvement;  (2)  the  cost  of  that  part  of 
said  Improvement  south  of  the  south  line  of 
Perry  street,  as  fixed  by  said  contract,  ex- 
ceeded 50  pee  cent  of  the  aggregate  value  of 
all  the  real  estate  within  said  limits,  as  the 
same  was  assessed  for  taxation  exclusive  of 
improvements,  subject  to  be  assessed  to  pay 
for  that  part  of  said  Improvement;  (3)  the 
cost  of  said  improvement  was  estimated  for 
the  entire  length  thereof  per  running  foot, 
whereas  portions  of  that  part  of  Main  street 
to  be  improved  were  not  uniform  in  the  ex- 
tent and  kind  of  the  proposed  improvemeoit." 
Appellant's  said  grounds  1,  2,  and  3  for 
claiming  that  the  board  of  trustees  was  with- 
out Jurisdiction  seem  to  be  predicated  upon- 
the  theory  that  this  proceeding  is  governed 
by  section  107,  c.  129,  pp.  286,  287,  Acts  1905, 
being  section  8710,  Bums'  Ann.  St  1908,  in 
which,  among  other  things,  it  is  provided 
that,  "nor  shall  any  contract  be  let  for  the 
improvemedt  of  any  street,  alley  or  other  pub- 
lic place,  In  any  city  of  the  first,  second  or 
third  class,  the  total  cost  of  which  shall  ex- 
ceed fifty  per  cent  of  the  aggregate  value 
of  the  property  as  It  is  assessed  for  taxa- 
tion, exclusive  of  improvements,  and  sub- 
ject to  be  assessed,  to  pay  for  said  proposed 
improvement"  It  Is  expressly  provided  In 
section  265  (8959),  supra,  that  the  improve- 
ment of  streets  in  Incorporated  towns  should 
be  governed  by  said  section  265  (8959)  and 
sections  108-120  of  said  act  of  1905  (Acts 
1905,  pp.  288-307,  c  129).  Said  section  107 
only  applies  to  improvonents  in  dtles  of  the 
first,  second,  or  third  class,  and  has  no  ap- 
plication whatever  to  the  Improvement  of 
streets  or  alleys  in  towns. 

It  is  next  insisted  by  appellant  that  appel- 
lee's board  of  trustees  has  no  Jurisdiction  to 
order  or  make  such  improvement,  or  to  con- 
tract therefor,  and  the  same  was  void,  be- 
cause (1)  the  declaratory  resolution  adopted 
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Norember  16,  IdOC,  was  "too  iodefinlte  as  to 
tbe  kind  of  material  to  be  iised  In  the  pro- 
posed paving,  two  kinds  being  named**;  .  (2) 
"Bald  resolution  did  not  state  tlie  size  or 
kind  of  paving  block  to  be  used,  nor  tbe  size 
nor  kind  of  curbing,  nor  tbe  extent  of  exca- 
vation contemplated  in  grading;  nor  tbe  num- 
ber, siz^  kind,  or  cbaracter  of  tbe  sewer  in- 
lets to  be  constructed,  and  did  not  declare  a 
necessity  for  changing  the  grade  of  the  street 
at  any  point  between  the  termini  of  tbe  pro- 
posed Improvement";  (3)  said  board  of  trus- 
tees did  not,  prior  to  tbe  adoption  of  said 
final  resolution  on  December  9,  19(^,  "deter- 
mine and  specify  the  kind  of  improvement  to 
be  made";  (4)  "said  board  did  not,  imme- 
diately after  \be  adoption  of  said  final  reso- 
lution, adopt  detailed  plans  and  specifica- 
tions of  said  proposed  Improvement";  (5) 
"by  the  terms  of  the  contract  the  contractor, 
Hoffman,  was  authorized  to  sell  the  earth  ex- 
cavated from  Main  street,  in  front  of  and 
adjoining  appellant's  said  real  estate,  and  to 
appropriate  tbe  proceeds  thereof  to  bis  own 
use" ;  (6)  "said  contract  autttorized  tbe  engi- 
neer to  finally  and  conclusively  determine 
its  fnlflllmMit,  to  in  like  manner  determine 
tbe  sum  of  money  due  tbe  contractor  for 
work  done,  to  pass  upon  the  quality  of  ma- 
terial to  be  used,  and  because  it  provides 
that  the  contractor  shall  furnish  material 
and  do  work  not  mentioned  nor  Included  tn 
said  resolution."  ,  Section  265  (895&),  supra, 
provides  ttiat,  whenever  tbe  board  of  trus- 
tees of  an  Incorporated  town  desire  to  im- 
prove a  street  in  such  town  at  tbe  expense 
of  the  "abutting  or  adjacent  property,"  "it 
shall  order  tbe  same  by  a  resolution  declar- 
ing such  improvement  to  be  necessary  and 
also  stating  the  kind,  size,  location  and  ter- 
minal points  thereof."  It  is  alleged  in  the 
complaint  that  the  bo^rd  of  trustees  ."adopt- 
ed and  caused,  to  be  entered  upon  the  rec- 
ords a  resolution,  declaring  a  necessity  for 
tbe  Improvement  of  said  Main  street  in  said 
town  to  the  south  line  of  Pearl  street  in 
said  town  to  the  south  line  of  lot  4  in  Jonas 
Ooss'  addition  to  Rochester,  a  distance  of 
about  3,100  feet,  by  grading  and  paving  with 
'vitrified  sbale  or  clay  paving  block,  or  other 
paving  material,'  and  by  setting  all  neces- 
sary curbs  and  sewer  inlets,  to  the  width  of 
42  feet"  This  was  a  substantial  compliance 
with  that  part  of  section  265  (8959),  supra, 
above  set  out.  The  fact  that  two  or  more 
kinds  of  material  for  the  improvement  of 
said  street  were  mentioned  in  said  reaolutlott 
does  not  render  it  void. 

At  tbe  bearing  of  said  resolution  provided 
for  by  said  section,  ttie  board  of  trustees 
bear,  among  other  things,  objections  and  sug- 
gestions in  regard  to  tbe  material  to  be  used, 
and  in  tbe  final  resolution  ordering  the  im- 
provement designate  the  material  to  be  used 
in  said  improvement  Said  section  265  (8959), 
supra,  sustains  this  view,  for  It  provides  tliat 
tke  "final  determination  of  tb*  material  to  be 


used  in  the  wearing  surface  as  well  as  gen> 
eral  designation  of  the  rest  of  the  improve- 
ment contemplated,  shall  be  set  forth  in  such 
final  resolution."  Section  265  (6959),  supra, 
provides  that  upon  the  hearing  of  tbe  resolu- 
tion of  neces^ty  the  s^me  may  be  confirmed, 
etc.,  "but  the  kind  of  improvement  to  be  made 
shall  be  determined  and  specified  before  tb« 
resolution  is  finally  adopted."  This  is  fol- 
lowed by  a  proviso  giving  the  right  of  peti- 
tion on  the  question  of  the  kind  of  pavement 
to  be  used  in  such  improvement  and  provid- 
ing that  tbe  board  of  trustees  "shall  .not  have 
the  power  to  make  such  improvement  with 
any  other  kind  of  pavement,  except  that  nam- 
ed in  the  petition,"  except  by  a  two-thlrda 
vote  "of  tbe  board  of  trustees."  Said  section 
then  proceeds  as  followa:  "If  there  be  no 
such  petition  filed  the  final  determination  of 
tbe  material  to  be  used  in  tbe  wearing  sur^ 
face,  as  well  as  general  designation  of  the 
rest  of  the  improvement  contemplated  shall 
be  set  forth  in  such  final  resolution."  The 
two  parts  of  said  section  265  (8959),  above 
set  out,  must  be  read  and  construed  together, 
and  when  so  read  and  construed.  It  is  evident 
that  "the  kind  of  improvement  to  be  made" 
is  determined  by  the  adoption  of  the  final 
resolution,  which  contains  tbe  "final  determi- 
nation of  the  material  to  be  used  in  the  wear- 
ing surface,  as  well  as  the  general  designa- 
tion of  tbe  rest  of  tbe  improveisent  contem- 
plated." 

It  is  alleged  li)  tbe  complaint  "that  de> 
feiidant  town  did  not  Immediately  after  the 
adoption  of  said  resolution,  adopt  detailed 
(dans  and  specifications  of  said  improve- 
ments." It  is  provided  in  section  265  (8959), 
supra,  "on  the  adoption"  of  tbe  final  resolu- 
tion, that  the  "board  of  trustees  shaU  im- 
mediately adopt  and  place  on  file  in  *  *  * 
the  town  engineer's  office,  if  there  be  a  •  •  • 
town  engineer,  and  if  there  be  no  •  •  • 
town  engineer  then  in  the  office  of  the  *  *  * 
town  clerk,  detailed  plans  and  specifications 
of  such  Improvement  and  upon  the  adoption 
and  filing  of  such  detailed  plans  and  specifi- 
cations by  such  •  •  •  board  of  trustees, 
it  shall  at  once  give  notice  of  tbe  letting  of 
a  contract  for  such  improvement,"  etc  The 
reason  for  requiring  the  adoption  of  detailed 
plans  and  speciflcati(»is  of  the  proposed  im- 
provement, and  that  the  same  be  filed  in  the 
proper  office  before  notice  of  the  letting  of 
tbe  contract  is  evident  It  was  required  in 
order  that  persons  desiring  to  bid  on  said 
work,  as  well  as  others  interested,  could  as- 
certain and  know  tbe  amount  and  kind  of 
work  to  be  done.  To  comply  with  said  pro- 
vision of  said  section  it  is  only  necessary  to 
adopt  and  file  detailed  plans  and  specifica- 
tions within  a  reasonable  time  after  tbe  adoi>- 
tiou  of  tbe  final  resolution,  and  before  notice 
of  tbe  letting  of  said  contract  There  is  no 
allegation  in  the  complaint  that  detailed 
plans  and  specifications  were  not  adopted  be- 
fore notice  of  tbe  letting  of  the  contract  waa 


Digitized  by 


Google 


IndJ 


MARTINDALE  V.  mOtJRPORATED  TOWN  OB'  ROCHESTER. 


32? 


given,  nor  are  any  facts  alleged  Blowing  tbat 
such  detailed  plans  and  specifications  were 
not  adopted  and  fljed  In  tlie  proper  office 
witliln  a  reasonable  time  after  the  adoption 
of  said  final  resolution. 

The  provislcm  In  tlie  contract  tliat  the  con- 
tractor miglit  appropriate  the  surplus  earth 
from  said  street  did  not  render  the  proceed- 
ing or  contract  void.  The  same  quesapn 
arose  in  Jenkins  t.  Btetler^  118  Ind.  275,  20 
N.  B.  788,  where,  the  surplus  earth,  taken 
from  a  street  being  improved,  was  to  be  the 
property  of  the  contractor.  It  was  claimed 
ttiat  this  made  the  proceeding  illegal.  The 
court  said  (page  27.7  of  118  Ind.,  page  789  of 
20  N.  B.>:  "We  do  not  find  it  necessary  to 
Inquire  concerning  the  title  to  sorplus  earth . 
wUcb  accomnlates  in  the  course  of  a  street 
Improvement  It  Is  not  disclosed  that  there 
was  any  In  fact  growing  out  of  the  improve- 
ment involved  in  the  present  case,  nor  that 
the  contractors  appropriated  any  earth  be- 
longing to  the  appellee,  or  any  other  person. 
If  it  did  so  appear,  the  fact  would  itot  vitiate 
the  contract  so  as  to  exonerate  the  appellee 
from  paying  for  the  benefit  of  a  completed 
Improvement,  which  presumably  enhanced 
the  value  of  his  property  to  an  amount  equal 
to  the  som  assessed  against  it.  The  provi- 
sion In  the  ordinance  in  reference  to  the 
disposition  of  the  surplus  earth  relates  to 
a  matter  which  arose  prior  to  the  making  of 
the  contract,  and  by  the  very  terms  of  the 
statute  is  no  longer  a  subject  of  Inquiry.  Sec- 
tion 3165,  Hev.  St.  1881 ;  Eoss  v;  Stackhouse, 
114  Ind.  200,  16  N.  E.  601 ;  Clemento  v.  Iice, 
114  Ind.  307,  16  N.  B.  799.  Where  a  common 
cooncil,  .by  taidng  all  the  preliminary  steps 
acquires  .Jurisdiction,  and  makes  a  contract 
for  the  street  improvements,  a  party  benefit- 
ed will  not  be  permitted  to  stand  by  until  the 
work  is  completed,  and  then  claim  exonera- 
tion when  the  contractor  seeks  to  obtain  pay 
for  his  work." 

It  is  claimed  by  appellant  that  the  board 
of  trustees  "had  no  iiower  to  delegate  to  the 
town  engineer  the  power  to  conclusively  de- 
termine the  fulfillment  of  the  contract,  the 
amount  of  money  due  the  contractor  at  any 
time,  nor  the  quality  of  .the  material  to  l>e 
nsed,  nw  to  decide  all  the  questions  that 
might  arise,"  etc,  "and  that  to  the  extent  the 
board  attempted  to  confer  npon  the  engineer 
ttiese  extraordinary  powers  it  abdicated  its 
own  functions."  While  the  common  council 
at  a  city  or  the  board  of  trustee^  of  a  town 
cannot  delegate  its  power  to  make  public  im- 
provements, this  does  not  prevent  the  delega- 
tion of  the  ];)erformanoe  of  ministerial  duties 
connected  with  the  making  of  such  improve- 
ments. 1  Dillon's  Mun.  Oorp.  (4th  Ed.)  i§  96, 
07,  98;  1  Abbott's  Mun.  Corp.  S  112;  1  Smith 
on  Pnb.  Corp.  {}  664,  665;  28  (Dye.  967-969; 
Hitchcock  V.  Galveston,  96  U.  S.  341,  24  li. 
Ed.  659 ;  Harrisonburg  v.  Rollln,  97  Va.  582, 
685,  686,  34  S.  E.  523.  It  has  been  hdd  that 
a  contract  between  a  municipal  corporation 


and  «  contractor  for  the  Improvement  of  a 
street,  (x>nstrnction  of  a  public  sewer,  or  oth- 
er public  Improvement,  which  provides  tliat 
the  engineer  shall  determine  the  quantity  and 
quality  of  the  several  kinds  of  work  and  ma- 
terial, and  their  conformity  to  the  contract, 
and  that  the  same  shall  be  conclusive  on  the 
parties,  is  valid  and  binding  upon  the  parties, 
in  the  absence  of  fraud,  or  such  gross  mis- 
takes as  imply  bad  faith.  Bowman  v.  Stew- 
art, 165  Pa.  394,  30  Atl.  988 ;  Drhew  v.  Al- 
toona,  121  Pa.  401,  15  Atl.  636 ;  Hostetter  v. 
City  of  Pittsburg,  107  Pa.  419;  Omaha  v. 
Hammond,  94  U.  S.  98,  24  L.  Ed.  70;  Guild 
V.  Andrews,  137  Fed.  369,  70  0.  C.  A.  49 ;  Bra- 
dy V.  Mayor,  etc..  New  York,  132  N.  Y.  415, 
30  N.  E.  757;  People  v.  Mayor,  etc..  City  of 
Syracuse,  65  Hun,  321,  20  N.  Y.  Supp.  236; 
Baltimore  v.  Stewart,  92  Md.  535,  549,  560, 
48  Atl.  165,  and  cases  cited;  Green  v.  Jack- 
son, 66  Ga.  256;  McGuire  v.  City  of  Rapid 
City,  6  Dak.  346,  352-356,  43  N.  W.'  706,  5 
L.  E.  A.  752 ;  28  Cyc.  967-969.  It  Is  not  nec- 
essary, liowever,  for  us  to  determine  wheth- 
er or  not  the  lx>ard  of  trustees  had  the  an- 
thority  or  right  to  delegate  the  powers  men- 
tioned to  the  town  engineer,  for  the  reason 
that,  to  the  extent  the  board  ha4  no  such 
power,  the  attempt  to  delegate  the  same  to 
said  town  engineer  was  void.  Persons  deal- 
ing with  public  corporations  are  charged 
with  notipe  of  their  power  and  auttiorlty  to 
contract,  and  that  they  can  only  be'  bound 
to  the  extent  of  such  power  and  authority 
(Johnson  v.  CSommon  CouncU,  etc.,  16  Ind. 
227),  and  that  their  oflftcers  and  agents  can 
only  bind  them  in  the  manner  and  to  the  ex- 
tent authorized  by  law.  City  of  La  Porte 
v.  Gamewell,  etc.,  Co.,  146  Ind.  466,  475,  46 
N.  E.  5S8,  35  L.  R.  A.  686,  58  Am.  St.  Rep. 
359,  and  cases  cited;  Iiee  v.  School  Tp.,  163 
Ind.  330,  340,  341,  71  N.  R  956,  and  cases 
cited.  If  said  provision  in  regard  to .  the  an- 
thorlty  of  the  town  engineer  was  an  undue 
delegation  of  authority,  and  was  therefore 
unlawful  and  void,  as  claimed  by  appellant, 
the  parties  thereto,  and  all  others  Interested, 
were  bound  to  take  notice  of  the  extent  of 
power,  on  the  part  of  said  town  of  Rochester, 
appellee,  to  grant  such  authority  to  its  en- 
gineer, and  that  the  same  was  therefore  un- 
lawful and  void;  but,  as  said  in  Hitchcock 
V.  Galveston,  96  U.  8.  341,  24  L.  Ed.  659,  "the 
contract  between  the  parties  is  in  force  so 
far  as  It  Is  lawful."  It  is  evident  that  such 
want  of  power.  If  any,  of  the  board  of  trus- 
tees did  not  render  the  other  parts  of  the 
contract  void.  State  v.  Common  (Council  of 
Michigan  City,  138  Ind.  445,  37  N.  B.  1041. 

It  is  alleged  in  the  complaint  that  the  con- 
tract for  said  improvement  provided  "that 
the  contractor  shall  furnish  materials  and  do 
divers  other  acts  for  which  he  is  to  be  paid 
but  which  were  not  mentioned  nor  Included 
In  the  resolution  directing  said  improve- 
ment" Appellant  contends,  in  his  sixth 
ground  of  objection,  that  said  provision  in 
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the  contract  renflers  the  proceeding  and  con- 
tract Told.  The  contractor  bid  on  the  work 
proTided  for  In  the  final  resolution,  and  the 
detailed  plans  and  specifications  adopted  by 
the  l>oard  of  trustees  and  on  file  in  the  office 
of  the  town  engineer.  If  the  contract  re- 
quired the  contractor  to  furnish  more  mate- 
rial and  perform  more  work  than  his  bid  re- 
quired, appellant  has  no  Just  grounds  for 
complaint  An  objection  was  made  to  the 
contract  In  Boyd  v.  Murphy,  127  Ind.  174, 
2S  N.  E.  702,  for  the  reason  that  It  Included 
extra  work  not  specified  or  mentioned  In  any 
resolution  or  ordinance,  or  in  the  advertise- 
ment for  the  bids.  The  court  said,  on  page 
177  of  127  Ind.,  on  page  703  of  25  N.  E.: 
"Had  the  common  council  let  the  contract  to 
the  appellees  without  requiring  the  addition- 
al Improvements,  its  action  would  have  been 
conclusive.  This  being  true,  we  are  unable 
to  understand  any  ground  of  complaint,  be- 
cause by  the  contract,  as  made,  additional 
benefits  were  secured  to  the  city  and  its  prop- 
erty holders.  If  the  council  arrived  at  the 
conclusion  that  the  bid  of  the  appellees  was 
the  best  bid,  and  at  the  same  time  could  se- 
cure the  additional  sidewalks  and  gutters 
and  the  waterway  without  extra  cost  to  the 
city,  it  was  eminently  proper  that  it  do  so." 
It  Is  thoroughly  settled  that  irregularities 
will  not  make  void  the  proceeding  and  the 
contract  for  the  improvement  of  a  street  on 
collateral  attack,  and  this  has  been  extended 
to  the  irregularities  in  what  has  been  termed 
the  "acquiring  of  Jurisdiction."  Ross  v. 
Stackhous^,  114  Ind.  200,  16  N.  E.  SOI ;  Mc< 
Eneney  et  al.  v.  Town  of  Sullivan,  125  Ind. 
407,  25  N.  E.  640 ;  Barber,  eta,  Co.  v.  Edger- 
ton,  125  Ind.  435,  463,  25  N.  E.  436 ;  Reeves 
et  al.  V.  Grottendick,  131  Ind.  107,  30  N.  B. 
889;  Hibben  v.  Smith,  158  Ind.  206,  62  N.  E. 
447;  Brown  v.  Central,  etc.,  Co.,  162  Ind. 
452,  68  N.  E.  150.  This  suit  is  a  collateral 
attack  upon  the  proceeding  of  the  municipal 
officers,  and  for'  that  reason  only  such  ques- 
tions as  go  to  the  Jurisdiction  can  be  tried. 
The  law  Is  that  all  questions  which  are  prop- 
erly triable  on  appeal,  or  by  some  tribunal 
authorized  to  try  the  same,  or  created  for 
that  purpose,  must  be  so  tried  and  not  by  in- 
junction. Taylor  v.  City  of  Crawfordsville, 
155  Ind.  403,  405,  406,  58  N.  E  490,  and 
cases  cited.  Only  such  questions  as  go  to  the 
Jurisdiction  of  the  board  of  trustees  can  be 
tried  by  injunction,  because  if  such  body  has 
Jurisdiction  it  cannot  be  enjoined  from  mak- 
ing the  improvement  or  the  assessment  of 
benefits  therefor.  Cason  v.  City  of  Lebanon, 
153  Ind.  567,  574,  55  N.  E.  768,  and  cases 
cited;  Lux,  etc.,  Co.  v.  Donaldson,  162  Ind. 
481,  485-487,  68  N.  B.  1014,  and  cases  cited ; 
Brown  v.  Central,  etc.,  Co.,  162  Ind.  452, 
467-459,  69  N.  B.  150;  Edwards  v.  Cooper, 
168  Ind.  54,  70,  79  N.  B.  1047;  Pittsburgh, 
etc.,  R.  Co.  V.  Taber,  168  Ind.  419,  425,  77 
N.  E.  741,  and  cases  cited;  Dyer  v.  Woods, 
'  166  Ind.  44,  56,  57,  76  N.  E.  624,  and  cases 


cited.  For  ought  that  appears  In  the  com- 
plaint the  board  of  trustees  had  full  and 
complete  Jurisdiction  of  the  subject-matter 
of  said  proceeding.  It  had  full  and  complete 
jurisdiction  of  the  subject-matter  of  the  im- 
provement of  the  streets  of  said  town  (sec- 
tions 8960,  8961,  8963-8965,  Bums'  Ann.  St 
1908  [Acts  1905,  pp.  407-409,  c.  129,  SS  266- 
270];  Cason  v.  City  of  Lebanon,  153  Ind. 
667,  572,  55  N.  E.  768,  and  authorities  cited ; 
Brown  v.  Central,  etc.,  Co.,  162  Ind.  452,  456, 
69  N.  E.  150,  and  cases  cited;  Tandalia  R. 
Co.  V.  State,  166  Ind.  219,  231,  76  N.  E.  980, 
117  Am.  St  Rep.  370),  and  of  all  persons 
whose  property  might  be  afTected  by  said 
improvement  hy  virtue  of  the  notice  given 
of  the  time  when  and  place  where  objec- 
tions from  snch  persons  would  be  heard  to 
said  declaratory  resolution.  It  is  evident 
that  nothing  in  said  grounds  of  objections  1 
to  6,  inclusive,  shows  that  said  proceeding 
and  contract  were  void. 

It  is  insisted  by  appellant  that  the  act 
concerning  municipal  corporations,  approved 
March  6,  1905,  Acts  1905,  pp.  219-240,  c.  129, 
is  unconstitutional,  because  under  section 
111  of  said  act  being  section  8716,  Bums' 
Ann.  St  1908,  "the  circuit  or  sui>erior  court 
is  compelled  to  render  judgment  on  the  as- 
sessment made  by  the  appraisers  appointed 
by  it  without  regard  to  the  justice  of  such 
assessment;  that  said  section  deprives  each 
of  said  courts  of  its  Judicial  powers  and 
makes  it  a  mere  clerk  to  a  board  of  its  own 
creation."  It  is  not  necesssary  to  determine 
whether  or  not  appellant's  contention  as  to 
the  duties  and  powers  of  the  circuit  and  su- 
perior courts  under  said  section  is  correct 
or  whether  or  not  the  provisions  of  said  sec- 
tion in  regard  to  the  duties  and  powers  of 
said  courts  is  in  violation  of  section  1,  art 
7,  of  the  Constitution  of  this  state  as  claimed 
by  appellant,  for  the  reason  that  such  pro- 
visions may  be  eliminated  from  said  section 
111  without  atFectIng  or  impairing  the  re- 
mainder of  said  section  or  the  act  "as  a 
whole,  and  it  would  still  be  complete  In  It- 
self and  capable  of  being  executed."  Sucb 
being  the  case  It  Is  well  settled  that  erea. 
if  said  provision  In  regard  to  said  courts  Is 
unconstitutional,  a  question  we  need  not  and 
do  not  determine,  the  law  In  other  respects 
should  be  upheld.  Swartz  v.  Board,  etc.,  168 
lud.  141,  151,  152,  63  N.  E.  31,  and  cases  cit- 
ed. Besides  It  will  be  observed  that  all  the 
grounds  or  reasons  set  out  in  this  opinion 
which  appellant  claims  show  that  the  pro- 
ceeding and  contract  for  said  improvement 
were  void  relate  to  matters  before  or  at  the 
time  of  the  letting  of  the  contract.  It  is  ex- 
pressly provided  in  section  265  (8959),  supra, 
"that  no  suit  to  enjoin  the  construction  of 
any  Improvement  shall  be  brought  by  any 
property  owner,  unless  brought  within  ten 
days  from  the  letting  of  such  contract" 
The  object  of  said  statute  is  evident,  and  its 
effect  just  for  it  requires  the  property  own- 
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er  who  desires  to  question  tbe  validity  of 
the  contract  to  commence  his  action  therefor 
"within  ten  days  from  the  letting  of  the  con- 
tract"; that  Is,  before  any  substantial  part 
of  the  Improvement  Is  made.  If  the  prop- 
erty owner  does  not  commence  such  suit 
within  the  10  days  mentioned,  he  cannot, 
after  tbe  Improvement  is  completed,  maintain 
a  snlt  to  enjoin  the  making  or  collection  of 
benefits  .for  any  ground  existing  prior  to  the 
expiration  of  said  10  days.  So  construed, 
this  statute  gives  effect  to  a  well-settled 
principle  of  equity,  for  It  precludes  a  prop- 
erty owner  who  permits  a  contractor  to  Im- 
prove  a  street  from  defeating  a  recovery  for 
the  work  because  of  errors  or  irregularities 
which  occurred  before  the  time  the  contract 
was  executed.  Taber  v.  Ferguson,  109  Ind. 
227,  231,  9  N.  B.  723,  and  cases  cited;  Bar- 
ber, etc.,  Co.  V.  Edgerton,  125  Ind.  455,  462- 
465,  25  N.  E.  436,  and  cases  cited ;  McEneney 
V.  Town  of  Sullivan,  125  Ind.  407,  409-412, 
25  N.  B.  540;  McCoy  v.  Able,  131  Ind.  417, 
422-^6,  30  N.  EL  628,  81  N.  E.  453,  and 
cases  cited ;  De  Pauw  School  v.  City  of  Alex- 
andria, 152  Ind.  443,  451,  452,  52  N.  E.  608; 
Board  v.  Plotner,  149  Ind.  116,  119,  121,  48 
N.  E.  635,  and  cases  cited. 

It  was  said  in  Board,  etc.,  v.  Plotner, 
supra:  "It  is  a  general  rule,  now  fnlly  ac- 
cepted In  this  state,  that  where  the  owner  of 
property  subject  to  assessment  for  public  Im- 
provem«(itB  stands  by  and  makes  no  objection 
to  such  Improyements  which  benefit  his  prop- 
erty, he  may  not  deny  the  authority  by 
which  the  improvements  are  made,  nor  de- 
feat the  assessment  made  against  his  prop- 
erty for  tbe  benefits  derived.  And  this  Is 
true,  both  where  the  proceedings  for  the  Im- 
provement  are  attadced  for  Irregularity,  and 
where  their  validity  is  denied,  bnt  color  of 
law  exists  for  the  proceedings.  Palmer  t. 
Stumph,  29  Ind,  329;  Hellenkamp  t.  City 
of  Lafayette,  30  Ind.  192;  City  of  Evans- 
vlUe  V.  Pfisterer,  84  Ind.  36,  7  Am.  Rep.  214 ; 
caty  of  Lafayette  v.  Fowler,  34  Ind.  140; 
Muncey  v.  Joest,  74  Ind.  409 ;  City  of  Logans- 
port  T.  Uhl,  99  Ind.  531,  49  Am.  Rep.  109; 
Peters  t.  Grlffee,  108  Ind.  121,  8  N.  B.  727; 
Taber  t.  Ferguson,  109  Ind.  227,  9  N.  B.  723 ; 
Ross  V.  Stackhouse,  114  Ind.  200,  16  N.  B. 
501 ;  Prezinger  v.  Harness,  114  Ind.  491,.  16 
N.  E.  495 ;  Western  Paving,  etc.,  Co.  v.  Citi- 
zens' Street  R.  Co.,  128  Ind.  525,  26  N.  E. 
188,  28  N.  E.  88,  10  L.  R.  A.  770.  25  Am.  St 
Rep.  462;  McCoy  t.  Able,  131  Ind.  417,  30 
N.  E.  528,  31  N.  E.  453 ;  Vlckery  v.  Board, . 
etc  134  Ind.  554,  32  N.  E.  880;  Quggish 
y.  Koons,  15  Ind.  App.  699,  43  N.  E.  168.  In 
Vlckery  v.  Board,  etc.,  supra,  the  proceed- 
ings were  attacked  upon  the  ground  that  the 
law  under  which  they  were  had  was  uncon- 
stitutional, and  this  court  held  that  one  who 


receives  tbe  benefits  under  an  unconstitu- 
tional law  cannot  deny  the  constitutionality 
of  such  law.  In  Clugglah  v.  Koons,  supra, 
it  was  held  that  the  proceeding  under  a  law 
which  had  been  repealed  may  not  be  attack- 
ed, as  invalid  by  one  who  has  stood  by  and 
permitted  his  property  to  be  benefited  by  such 
proceedings.  In  McCoy  v.  Able,  supra,  it 
was  said:  'Principal  and  authority  forbid  that 
property  owners  should  be  allowed  to  stand 
by.  Inactive  and  passive,  until  after  the  work 
has  been  done,  and  then  come  in  and  take 
from  the  contractor  the  value  of  his  work 
and  materials  without  compensation.  ,  For 
such  persons  the  law  has  no  very  tender  re- 
gard.' In  Ross  y.  Stackhouse,  supra,  it  was 
said  that  'In  any  event,  one  who  acquiesces, 
with  knowledge,  until  after  the  Improvement 
has  been  completed  cannot  escape  payment 
for  the  actual  benefits  received,  even  though 
the  proceedings  turn  out  to  be  void,  provid- 
ed the  contractor  proceeded  In  good  faith  and 
'without  notice  from  the  property  owner.  He 
cannot  enjoy  the  benefits  and  escape  the  bur- 
den unless  he  Interferes  or  gives  notice  be- 
fore the  benefit  Is  received.'  In  Prezinger  y. 
Harness,  supra.  It  was  said:  The  author- 
ities fully  justify  the  statement  that,  where 
an  Improvement  is  made  under  color  of  stat- 
utory proceedings,  unless  such  proceedings 
are  so  totally  and  palpably  void  as  that  the 
person  who  made  the  Improvement  or  per- 
formed the  work  must  have  proceeded  with  a 
degree  of  recklessness  that  amounted  to  bad 
faith,  the  property  owner  who  stood  by  and 
received  the  benefits  assessed  against  his 
property  will  be  estopped  to  assert  the  in- 
validity of  the  proceedings  without  first  pay- 
ing, or  otFerlng  to  pay,  the  benefits.' " 

Appellant  alleged  In  his  complaint  "that 
said  contractor,  Hoffman,  over  the  protest 
and  against  the  will  of  the  plalatlfF,  entered 
upon  the  performance  of  said  contract,  and 
has  substantially  completed  the  same,"  etc. 
What  said  protest  was  is  not  alleged.  Mere- 
ly stating  to  the  contractor  that  appellant 
was  opposed  to  said  Improvement,  and  that 
he  protested  against  It  being  made,  as  we- 
may  assume  be  did  from  the  allegations  of 
the  complaint,  without  calling  the  contract- 
or's attention  to  anything  affecting  the  va- 
lidity of  the  contract,  or  that  would  put  the 
contractor  upon  Inquiry  as  to  Its  validity, 
would  not  In  any  way  avoid  the  effect  of  the 
principle  of  equity  above  stated. 

Having  determined  all  questions  stated  In 
appellant's  points  (Inland  Steel  Co.  v.  Smith, 
168  Ind.  245,  252,  80  N.  E.  538 ;  Pittsburgh, 
etc.,  R.  Co.  y.  Lightheiser,  168  Ind.  438,  467, 
78  N.  B.  1033;  Baltimore,  etc.,  R.  Co.  y. 
Evans,  169  Ind.  410,  429,  82  N.  E.  773),  and 
finding  no  available  error,  the  Judgment  is 
affirmed. 
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86  NORTHBASTEBX  BEPOBTBO. 


(Ind. 


on  Ind.  18)) 

PITTSBURGH,  C,  C.  ft  ST.  I/.  RX.  C30.  ▼. 

HUNT  et  al.    (No.  21,237.) 
(Supreme  Goart  of  Indiana.     Not.  20,  1908.) 

1.  CoNSTirunoNAi.  Law  (|  48*)— Statotes— 

CONSTBUCTIO  W— LiHlTATION . 

Where  a  statate  is  not  unconstitutional  as 
applied  to  all  caiea,  the  court  will  so  limit  it  in 
particular  cases  as  to  keep  It  within  constitu- 
tional bounds. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Di^  {  46 ;  Dec.  Dig.  |  4&*] 

2.  Eminent  Douain  (|  47*)— Pbopbbtt  Sub- 
ject TO  Appbopbiatioh— Pbbvioub  Apfbo- 

■  PBIATION     TO     PlTBUO     USK  —  PEOPEBTT     OF 

Railboads. 

In  one  sense,  the  property  of  a  railroad 
company  is  private,  and  as  such  is  within  the 

Erotection  of  the  federal  and  state  Constitutions ; 
ut  it  is  also  subject  to  due  regulation  as  devot- 
ed to  a  public  use  in  a  limited  sense  for  the  pur- 
poses of  a  public  highway. 

[Ed.  Note> — For  other  eases,  see  Eminent  Do* 
main,  Cent.  Dig.  IS  111.  112;  Dec  Dig.  f  47.*] 

8.  Railboads  ({  6*)  —  Reouxatioit— Legisla- 
tive  POWEB. 

The  Legislature  may,  to  a  reasonable  ex- 
tent, convert  such  imperfect  obligations  owing 
by  a  railroad  company  to  the  public,  left  to  tbe 
ivbrformance  of  such  railroad  companies,  into 
absolute  legal  duties. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  6,  6 ;  Dec  Dig.  S  8.»] 

4.  Railboads  (S  &•)- Regulation— Railboad 
Commission- Ohdbbs— Pbesomption. 

Orders  of  the  railroad  commission  created 
by  Act  March  9,  1907  (Laws  1907.  p.  454.  c 
241),  while  not  conclusive  in  any  given  case, 
where  seasonably  attacked,  are  presumptively 
valid,  and  will  be  set  aside  only  when  a  clear 
case  is  made  against  them. 

[Eld.   Note.— For  other  cases,  see   Railroads,. 
Cent.  Dig.  S  19;  Dec.  Dig.  S  9.*] 
&  WOBDB  ARD  PhBASES— "NECEBSABT." 

Tbe  word  "necessary,"  as  used  in  an  allega- 
tion, in  a  railroad  company's  complaint  to  i«- 
stnuil  the  enforcement  of  an  order  requiring  tbe 
construction  of  a  connection  with  another  road, 
that  all  the  land  it  was  required  to  use  for  such 
connection  was  "necessary"  to  enable  it  to  han- 
<He  ita  traffic,  meant  nothing  more  than  that  tiie 
lands  would  be  reasonably  convenient  (citing 
Words  and  Phrases,  title  "Necessary"). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4705-4710;  vol.  8,  p. 
7729.] 

6.  RA1I30ADB    (I    51*)  —  CONNEOTIONB    WITH 

Otbeb  Roads— OBjECTiow»--GBotrND8. 
Where  a  railroad  conunissioo  ordered  the 
construction  of  a  connection  of  plaintiff's  road 
with  another  road  at  a  junction  point,  It  was 
no  gronnd  for  objection  that  such  connection 
would  greatly  increase  the  danger  of  handling 
plaintiff's  traffic;  it  being  presumed  that  the 
commission  on  application  would  so  regulate  tbe 
placing  and  handling  of  cars  on  the  connecting 
track  as  would  safeguard  plaintiff's  business  so 
far  as  possible  and  protect  it  ftom  unnecessary 
inconvenience. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Die.  Dig.  I  6L*] 

7.  Railboads    (I    51*)  —  Connections  with 
Otheb  Roads— CoNBTBucrioN— Objection. 

Where  it  is  more  convenient  and  economical 
for  shippers  along  two  intersecting  railroad  lines 
that  facilities  be  provided  at  the  junction  for  an 
interchange  of  car  load  freight,  it  is  not  a  valid 
objection  to  an  order  requiring  such  connection 
that,  at  the  particular  point  oj!  Intersection,  the 


objecting  company  win  be  deprived  of  a  small 
amount  of  trackage. 

[Ed.   Note.— For  other  cases,  see  Bailroeds, 
Dec  Dig.  S  61.*]  ^^ 

8.  Raii-boads  (5  9*) — Connections  with  Oxh* 
EB  Roads— Railroad  Commission— Powebs 

— INTEBSECTIO  N  S . 

■  Dangerous  railroad  and  street  intersections 
being  matters  over  which  tbe  railroad  commis- 
sion is  given  quaai  jurisdiction  by  Burns'  Ann. 
St.  1908,  S  S653,  a  commission's  order,  fixing  the 

J>1ace  for  a  connection  between  tailrotLds  at  a 
unction  point,  will  not  be  set  aside  by  tbe 
courts,  except  on  a  plain  case  of  mistalce  or  an 
abuse  of  the  commission's  powers. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dee.  Dig.  {  9.*] 

9.  Eminent  Domain  (S  SS'V-CompensatioS— 
Pbopebtt  Dedicated  to  Public  Use— Bau.- 
BOAO   Pbopebty— Polios  Poweb. 

.  A  railroad  company,  having  dedicated  its 
projperty  to  public  use- for  purposes  of  transpor- 
tation, was  not  entitled  to  compensation-  for  tbe 
taking  of  its  property  necessary  for  the  con- 
struction of  a  connection  with  another  railroad 
at  a  junction,  point,  pursuant  to  the  railroad 
commission's  reasonable  order  for  an  interchange 
of  traffic 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S  226;  Dec.  Dig.  {  85.*] 

10.  RaILBOADS    (S    0*)  —  (^NNECinONB    WITH 

Otheb  Roads— Obdeb  of  Railboad  Com- 
mission-Review  BV   COUBTS. 

A  railroad  commission'  passed  an  order  di- 
recting complainant  within  OO  days  to  put  in  a 
connection  with  another  road  at  a  junction,  to  be 
used  for  the  interchange  of  freight  and  also 
ordered  that  jurisdiction  be  retained  to  deter- 
mine, if  necessary,  any  question  of  expense, 
trackage,  interchange,  or  other  matters  pertinent 
to  the  proceeding  and  within  the  jurisdiction  of 
tbe  commission,  and  to  enforce  compliance  with 
tbe  law  and  order.  Held  that,  as  the  jurisdic- 
tion so  retained  related  only  to  the  execution  of 
the  ordei;,  it  would  be  treated  as  final  for  pur* 
poses  of  attack  in  the  courts,  in  the  absence  of 
any  question  being  raised  concerning  it;  in  that 
respect. 

iBA.  Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  S  9.*] 

11.  RAIUSOADB    ((   51*)  — OONNCOnORS    WITH 

Qtoeb  Roads— Ownebsbip  of  Lard. 

Where  a  railroad  'coihmission's  order  requir- 
ing connection  between  plaintiff's  railroad. and 
another  road  at  a  junction  point  contemplated 
that  the  other  company  should  beir  part  of  the 
expense,  the  tact  that  plaintiff  owned  most  of 
the  land  to  be  occupied  Dy  the  connecting  track 
was  a  mere  fortuitous  circumstance;  it  being 
presumed  that  so  far  as  plaintifiC  would  be  de- 
prived of  its  property,  either  because  of  the  use 
of  the  track,  or  by  its  interfering  widi  the  use 
of  its  property  for  other  purposes,  or  in  so  far 
as  plaintiff  might  be  put  to  expense,  it  would  be 
compensated  by  switching  rates  or  transfer  char- 
ges. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Dec.  Dig.  I  51.*] 

12.  Railboads  (I  51*)  —  Connections  '  with 
Otheb  Roads— Use  of  Tback— Imtvbstatk 
COMMEBCB  Law. 

A  railroad  commission's  order,  requiring 
construction  of  a  connection  between  pUuntiff's 
railroad  and  that  of  another  company  at  a  junc- 
tion point,  did  not  give  such  other  company  the 
use  of  complainant's  track  or  terminiii  facili- 
ties, within  Interstate  Commerce  Act  (Act  Feb. 
4,  1887,  c  104.  S3,  24  Stat  380  [U.  S.  Comp. 
St.  1901,  p.  31o5]),  requiring  common  carriers 
by  railroad  to  provide  reasonable  facilities  for 
interchange  of  traffic,  etc.,  but  declaring  that 


•For  other  caaea  see  same  tople  and  section  NUMBER  in  Dec  4  Am.  Dlgi.  1907  to  data,  *  Baportar  Indaxas 
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such  provision  should  not  tequire  any  sach  car- 
rier to  give  the  use  of  its  traclc  or  terminal  fa- 
cilities to  another  carrier  engaged  in  like  com- 
merce. 

(Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  f  61.«] 

13.  Cabsikbs  ({  33*)  — Bxatn.ATtON  — IKTEB- 

8TATK  COHUEBCS  ACT  — COWSTBtrOTIOir— FA- 

ciLmxs  TO  GoNiTEorma  Lines. 

The  provision  of  Interstate  Commerce  Act, 
I  8  (Act  Frit.  4,  1887.  c.  104,  21-  Stat  S80  [U. 
S.  Comp.  St  1901,  p.  3155]),  that  the  requirement 
that  all  railroads  shall  provide  reasonable  facili- 
ties for  the  interchange  of  traflSc  shall  not  re- 
qnire  one  carrier  to  give  the  use  of  its  track  or 
tenninal  facilities  to  another  engaged  in  like 
commerce,  is  not  a  substantive  enactment,  but  a 
mere  interpretation  clause  designed  to  restrain, 
if  necessary,  the  generality  of  the  language  pre- 
ceding it 

[£d.  Note^— For  other  cases,  see  Carrieis,  Dec 
Dig.  S  33.*] 

14.  COKKEBOK    (f    12*)— POWEB    TO    RBGUI.ATE 
INTEBSTATE   COMMEBCE— STATE  REGULATION. 

State  legislation  is  not  prohibited,  where  it 
amoants  to  no  more  than  a  reasonable  regula- 
tion of  an  instrumentality  of  interstate  com- 
merce, and  only  affects  such  commerce  seconda- 
rily or  in  a  remote  degree. 

[ESd.  Note.— For  other  cases,  see  Commerce, 
Dec.  Dig.  f  12.*] 

15.  COMMBBOB  d  lO*)- POWEB  TO  RbOOLATK 
'    IRTEBSXAIE    COVMEBCK  — •   NONEXKBOISE .  OV 

POWEB  BT   ConoBEsa. 

Where  a  railroad  company  chartered  by 
the  state,  one  of  its  purposes  being  to  transport 
intrastate  commerce,  was  ordered  by  the  state 
railroad  commission  to  join  in  the  construction 
of  a  connection  with  an  intersecting  railroad, 
under  Bams'  Ann.  St  1908,  |  5551,  providing 
that  the  act  authorizing  the-  commission  to  order 
such  conaeotiona  should  apply  only  to  the  trans- 
portation of  passengers  and  property  between 
points  within  the  state,  and  to  switching,  deliver- 
ing, storing,  and  handling  of  such  property,  the 
order  was  not  void  as  a  regulation  of  inteistate 
commerce ;  the  subject  beins  one  on  which  Con- 
gress bad  not  expressly  acted. 

[Ed.  Note.— For  othei;  csfies,  see  Commerce, 
Cent.  lilg.  I  8;  Dec.  Dig.  $  lO.*] 

Appeal  from  Soperior  Court,  Marlon  Oonn- 
ty;   Vinson  Carter,  Judge. 

Action  by  the  Pittsburgh,  Cincinnati,  Chi- 
ago  &  St  Iionis  Railway  Company  against 
Union  B.  Hunt  and  others.  Jndgment  for 
defendants,  and  plaintiff  appeals.    Affirmed. 

Samuel  O.  Pickens  and  Owen  Pickens,  for 
appellant     Shlveley  &  Shlveley,  for  appel- 


GILLETT,  C.  J.  Appellant  Instituted  this 
suit  to  enjoin  the  railroad  commission  of  In- 
diana from  enforcing,  or  attempting  tp  en- 
force, an  order  requiring  appellant  to  put  in 
a  certain  Interchange  track,  connecting  it 
with  a  track  of  the  Ch^c^go,  Cincinnati  & 
LouIsTllle  Railroad  Company,  and  requiring 
said  companies  to  Interchange  business  with 
each  other  in  car  load  lots.  So  far  as  ma- 
terial for  present  purposes,  it  may  be  said 
that  the  first  paragraph  of  the  complaint  after 
showing  that  appellant,  a  consolidated  rail- 
way corporation  organized  and  incorporated 
tmder  the  laws  of  the  states  of  Indiana,  Il- 


linois, Ohio,  West  Virginia,  and  Pennsylvania, 
owns  and  operates  lines  of  railroad  in  all  of 
said  states,  among  others  a  line  extending 
from  Pittsburgh,  in  the  state  of  Pennsylvania, 
through  the  city  of  Richmond,  in  this  state, 
to  the  city  of  Indianapolis,  and  that  appellant 
Is  a  common  carrier  of  freight,  over  said 
line  of  railroad,  in  and  among  the  states,  al- 
leges that,  in  a  certain  proceeding  then  pend- 
ing before,  it,  said  commission,  after  a  hear- 
ing, made  a  final  order  in  certain  words  and 
figures.  This  order,  omitting  its  title.  Is 
shown  by  said  paragraph  to  be  as  follows: 
"This  case  having  been  beard  and  considered, 
and  the  commission  being  fully  advised  in 
the  premises,  it  is  ordered  that  the  respon- 
dents herein  shall,  on  and  after  the  1st  day 
of  December,  1907,  interchange  business  with 
each  other  in  car  load  lots  at  the  intersec- 
tion of  their  railroads  in  the  city  of  Rich- 
mond, Ind.  It  is  further  ordered  that  the  re- 
B](K>ndent,  the  Pittsbnrgli,  Cincinnati,  Chica- 
go ft  St  Louis  Railway  Company,  shall  with- 
in sixty  (60)  days  from  the  date  of  this  order 
construct  and  put  In  a  track  to  be  used  for 
said  interchange  of  cars  between  said  re- 
spondent's lines,  and  shall  Join  said  track  to 
and  connect  it  with  the  respondent  Chicago, 
Cincinnati  &  Louisville  Railroad  Company's 
exchange  track,  now  constructed,  said  track 
to  connect  at  said  point  of  Jnuction  alMUt  10 
feet  west  of  the  west  line  of  Fourth  street 
and  about  80  feet  north  of  the  north  line  of 
North  street,  and  leading  out  of  the  Chica- 
go, Cincinnati  &  Louisville  Railroad  C!oni- 
pany's  main  track  with  a  corrature  of  16 
degrees  to  the  right,  and  up  an  ascending 
grade  of  two  and  five-tenths  (2.5)  per  cent., 
and  to  have  a  capacity  of  not  less  than  eight 
(8)  (!ars.  Said  track  is  shown  and  designat- 
ed by  letters  and  figures  as  follows :  'Capaci- 
ty, 8  cars;  16  degrees  curve,  grade  2.5  per 
cent'  And  in  red  lines,  on  P.,  C,  C.  &  St 
L.  Ry.  Co.  print  dated  June  15, 1906,  showing 
respondent's  addition  to  Richmond  freight 
yard,  and  said  print  is  attached  to,  and,  so 
far  as  applicable,  made  a  part  of  this  order. 
It  is  further  ordered  that  Jurisdiction  is  re- 
tained in  this  proceeding  to  determine.  If  nec- 
essary, between  said  respondents,  if  they 
cannot  agree,  any  questions  of  expense,  track- 
age, interchange,  or  other  matters  pertinent 
to  this  proceeding  and  within  the  Jurisdic- 
tion of  this  commission.  And  it  Is  further 
ordered  that  jurisdiction  Is  retained  for  the 
purpose  of  enforcing,  if  necessary,  compli- 
ance with  the  law  and  this  order  by  appro- 
priate actions  for  penalties  and  mandates." 
After  setting  out  said  order,  the  paragraph 
alleges  the  following  additional  facts :  "Plain- 
tiff further  avers :  That  the  said  interchange 
tracli  will  be  about  500  feet  in  length,  400 
feet  of  which  will  be  upon  the  land  of  the 
plaintiff,  and  that  the  Ifind  upon  which  the 
said  order  requires  the  Interchange  track 
therein  prescribed   to  be   located  and  con- 
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stmcted  Is  a  part  of  a  larger  tract  of  land 
bounded  on  the  north  by  plalntllTs  main  and 
side  tracks,  on  the  south  by  North  D.  street, 
on  the  east  by  Sixth  street,  and  on  the  west 
by  Fourth  avenue,  the  Chicago,  Cincinnati 
&  Louisville  Railroad,  and  the  Whitewater 
river.  That  the  plalntlft  Is,  and  for  more 
than  a  year  past  has  been,  in  possession  of 
all  of  said  land  and  the  owner  in  fee  simple 
thereof.  That  the  said  tract.of  land  was  pur- 
chased by  the  plaintitF  for  a  large  sum  of 
money  for  the  construction  and  operation  of 
Its  freight  yard  and  terminals  for  the  hand- 
ling  of  its  traffic  at  the  city  of  Richmond. 
That  all  of  said  land  is  necessary  to  enable 
the  plaintifr  to  handle  its  said  traffic  at  the 
city  of  Richmond  and  to  discharge  Its  du- 
ties as  a  common  carrier.  That,  before  the 
commencement  of  said  proceeding  before  said 
commission,  plalntlir  had,  by  the  expenditure 
of  a  large  sum  of  money,  located  and  was 
operating  npon  said  tract  of  land  a  large 
number  of  tracks,  platforms,  sheds,  build- 
ings, and  other  structures  constituting  its 
terminal  facilities  necessary  to  the  proper 
handling  of  said  traffic,  and,  prior  to  the 
commencement  of  said  proceeding  before  said 
commission,  the  plaintiff  had  laid  out  and 
planned  the  construction  of  additional  tracks 
upon  said  land;  all  of  which  additional 
tracks  are,  or  in  the  near  future  will  be,  need- 
ed by  the  plaintUT  for  terminal  facilities  for 
the  handling  of  plalntltrs  traffic  at  that  point 
That  the  track  required  to  be  constructed 
by  the  said  order  of  the  commission,  if 
constructed,  will  occupy  the  land  upon  which 
the  plaintlfTs  said  additional  tracks  are  laid 
out  and  planned  to  be  constructed,  and  will 
deprive  plaintiff  of  the  use  of  said  addition- 
al tracks  and  the  land  upon  which  they  would, 
be  constructed,  and  require  the  plaintiff  to 
surrender  to,  and  for  the  use  of,  the  said 
Chicago,  Cincinnati  St  Louisville  Railroad 
Company  of  the  said  part  of  plalntifTs  land 
and  tracks  which  It  has  purchased  and  needs 
for  Its  terminal  facilities  to  handle  its  traf- 
fic and  discharge  its  duties  as  a  common  car- 
rier of  commerce  over  its  lines  of  railroad  be- 
tween said  states  as  aforesaid.  Plaintiff 
further  avers  that  by  reason  of  the  advan- 
tageous location  of  plaintiff's  railroad  tracks, 
sidings  and  switches,  at  said  city  of  Rich- 
mond, more  than  82  per  cent,  of  all  car  load 
business  in  and  out  of  said  city  is  handled  by 
the  plaintiff  upon  Its  tracks,  sidings  and 
switches.  Plaintiff  further  avers  that  the 
construction  and  operation  of  said  inter- 
change track  as  prescribed  by  the  said  order 
of  the  commission  will,  by  reason  of  the 
location  of  plaintifTs  main  tracks,  Its  sidings, 
and  switches  of  said  freight  terminal  yard, 
and  the  congested  condition  of  the  traffic  np- 
on said  tracks  and  in  said  yards,  greatly  in- 
terfere with  the  operations  on  and  about  the 
sidings  and  switches  of  said  freight  terminal 
'  yard,  and  will  also  Interfere  with  and  en- 
danger the  movement  of  passenger  and 
freight  trains  upon  the  plaintiff's  said  main 


tracks  adjacent  to  said  yard  and  its  passen- 
ger station  at  the  city  of  Richmond.  Plain- 
tiff further  avers  that  the  main  track  of 
said  Oblcago,  Cincinnati  &  Louisville  Rail- 
road Company  crosses  the  plaintiff's  railroad 
under  grade  almost  at  right  angles,  and  runs 
along  and  upon  a  narrow  strip  of  land  be- 
tween the  western  boundary  of  said  tract 
of  land  so  acquired  by  the  plaintiff  for  its 
terminal  freight  yard  and  the  Whitewater 
river;  that,  by  reason  of  the  said  location 
of  said  crossing,  the  main  track  of  the  said 
Chicago,  Cincinnati  &  Louisville  Railroad 
Company,  and  the  said  Whitewater  river, 
which  river  at  that  point  runs  In  a  deep 
gorge,  it  Is  Impossible  for  the  plaintiff,  or 
the  said  Chicago,  Cincinnati  &  Louisville 
Railroad  Company,  to  acquire  by  appropria- 
tion or  otherwise  any  additional  land  at  the 
Junction  of  the  said  railroads  upon  which  to 
construct  said  interchange  track.  Plaintiff 
further  avers  that  it  Is  practicable  to  con- 
struct and  operate  an  Interchange  track  be- 
tween £he  roads  of  the  plaintiff  and  the 
said  Chicago,  Cincinnati  &  Louisville  Rail- 
road Company  a  short  distance  north  of  the 
Junction  of  the  said  railroads,  which  track, 
if  there  located,  would  be  convenient  for  both 
of  said  companies,  and  for  the  handling  of 
the  business  of  their  patrons,  and  plaintiff 
is  wlllldg  and  ready  to  Join  the  said  Chicago, 
Cincinnati  &  Louisville  Railroad  Company  in 
the  construction  and  operation  of  an  inter- 
change track  at  said  place.  And  plaintiff 
further  avers  that  the  construction  of  said 
Interchange  track  will  cost  the  plaintiff  |3,- 
000,  and  that  the  land  upon  which  it  la  or- 
dered to  be  constructed  is  of  the  value  of 
$2,000  to  the  plaintiff,  and  that  the  use  of 
said  track  would  be  of  no  value  or  benefit 
to  the  plaintiff.'* 

The  paragraph  then  charges  that  the  act 
of  the  General  Assembly  approved  March  0, 
1907  (Laws  1907,  p.  454),  behig  chapter  241 
of  the  acts  of  the  sixty-fifth  session  of  the 
General  Assembly,  is  void  in  so  far  as  said 
act  requires,  or  authorizes  said  commission 
to  require,  the  construction  of  said  track  as 
ordered,  because  it  takes  the  plaintiffs  prop- 
erty without  Just  compensation  and  without 
due  process  of  la.yr,  and  denies  to  the  plain- 
tiff the  equal  protection  of  the  laws,  and  be- 
cause said  act  is  in  contradiction  of  section 
3  of  the  act  of  Congress  to  regulate  com- 
merce, approved  February  4,  1887  (Act  Feb. 
4.  1887,  c.  104,  24  Stat.  880  [U.  a  Comp.  St 
1901,  p.  3155]),  as  amended  by  an  act  approv- 
ed June  29,  1906  (Act  June  29,  1906.  e.  3591, 
{  1,  34  Stat  583  [U.  S.  Comp.  St  Supp.  1907. 
p.  892]). 

The  second  paragraph  of  the  complaint 
appears  to  be  substantially  the  same  as  the 
first,  except  that  the  second  assails  the  or- 
der on  the  grounds  indicated,  and  on  the  fur- 
ther ground  that  it  will  take  the  proi>erty 
of  the  plaintiff,  which  is  already  appropriat- 
ed to  a  public  use,  ahd  apprc^riate  It  to 
another  and  different  use. 
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Upon  tbe  direction  of  this  court,  there  has 
been  filed  wltb  tbe  record  b7  appellant's 
counsel  the  map  referred  to  In  said  order, 
(the  map  appearing  to  be  a  part  thereof), 
and  the  following  attempted  reproduction  of 
tbe  greater  part  of  the  west  end  of  said 
yards,  while  perhaps  not  .wholly'  accurate, 
will  at  least  serve  to  give  some  Idea  of  the 
relation  of  the  tracks  constructed  and  pro- 
posed to  be  constructed,  to  tbe  Interchange 
track  in  question: 


tracks  and  switches  at  all  such  points  so 
that  carload  traffic  may  be  conveniently  in- 
terchanged between  such  carriers  at  such 
points,  and  for  the  purpose  of  enabling  such 
carriers  to  comply  with  this  requirement 
they  are  empowered  to  jointly  purchase  and 
own,  or  appropriate  under  the  present  or 
future  laws  of  this  state  concerning  the  ex- 
ercise of  the  powers  of  eminent  domain,  any 
additional  lands  or  property  necessary  to 
enable  them  to  comply  with  this  require- 


The  track,  marked  "Capacity  4  cars,  Grade 
3.6%,"  appears  on  the  original  map  in  red 
ink,  and  we  infer  that  it  was  no  part  of  ap- 
pellant's plans. 

SubClvlsion  L  of  section  S  of  an  act  of 
tbe  General  Assembly  approved  March  9, 
1907  (Laws  1907,  p.  462,  c  241;  section  5533, 
Bums'  Ann.  St  1908),  is  as  follows:  "All 
such  carriers,  handling  freight  In  carload 
lots,  at  all  points  In  this  state,  where  they 
connect  with,  or  cross  at,  over  or  under 
grade,  the  line  or  lines  of  any  one  or  more 
carriers  engaged  in  like  business,  shall  con- 
struct   and    maintain    proper    interchange 


ment:  Provided,  that  upon  a  sufficient  show- 
ing the  commission  may  relieve  any-  such 
carrier  from  tbe  operation  of  this  provi- 
sion until  such  time  as  the  necessity  there- 
for shall  arise.  In  case  such  connecting  car- 
riers cannot  agree  as  to  the  division  of  the 
expenses  of  making  and  maintaining  any 
such  facilities  and  tracks,  the  commission, 
upon  application  therefor,  shall  determine 
the  same." 

Subdivision  M  of  said  section  Is  as  fol- 
lows: "Every  such  connecting  carrier  shall, 
upon  the  order  of  the  commission  made  up- 
.on  complaint  filed  and  after  a  hearing  Is  had. 
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as  provided  In  this  act,  receive  from  Its  con- 
necting lines  at  Junction  points,  all  carload 
shipments  tendered  by  any  sucb  connecting 
line,  and  upon  payment  of  reasonable  trans- 
fer or  switching  charges  therefor,  shall 
transport  such  car  over  Its  tracks  and  deliv- 
er the  same  to  the  consignee  on  his  private 
track  connected  with  such  tracks.  Every 
such  connecting  carrier  at  Junction  or  ter- 
ntlnal  points,  upon  like  complaint,  proceed- 
Ing?  and  order  of  the  commission,  as  pro- 
vided In  this  paragraph,  shall  accept  from 
any  other  eonnectlng  carrier  any  empty  car 
there  tendered,  and  upon  payment  of  a  rea- 
sonable switching  charge  therefor,  shall 
transport  any  such  empty  car  to  any  In- 
dustry, or  private  track  connected  with  its 
line  at  such  Junction  or  terminal  point  for 
loading,  and  return  the  same  when  loaded 
to  the  line  making  such  delivery:  Provided, 
that  any  such  carriers  shall  not  be  required 
to  i>erform  such  switching  services  in  any 
case  where  such  carrier  can  transport  the 
freight  to  destination  and  point  of  delivery 
with  reasonable  dispatch,  and  at  the  same 
rate  as  the  line  ofCerIng  the  car,  and  shall  at 
the  time  ofter  the  car  and  be  prepared  to 
I>erform  the  services.  Every  carrier  subject 
to  the  provision  of  this  act  who  shall  receive 
a  car  or  cars  belonging  to  another  carrier  at' 
a  terminal  or  Junction  point,  shall,  upon  the 
demand  of  the  owner  of  such  car  or  cars, 
promptly  return  the  same  loaded  or  empty 
to  such  terminal  or  Junction  point  by  the 
most  direct  route,  and  any  court  of  compe- 
tent Jurisdiction  shall,  upon  proper  applica- 
tion, have  full  power  and  authority  to  en- 
force this  requirement" 

Subdivision  N  of  said  section  reads  thus: 
"All  railroad  companies  doing  business  In 
this  state  shall,  upon  the  demand  of  any  per- 
son or  persons  interested,  establish  reason- 
able Joint  rates  for  the  transportation  of 
freight  between  points  upon  their  respective 
lines  within  this  stattt,  and  shall  receive  and 
transport  freight  and  cars  over  such  route 
or  routes  as  the  sjilpper  may  direct.  Car- 
load lots  shall  be  transferred  without  un- 
loading Into  other  cars,  unless  such  unload- 
ing into  other  cars  shall  be  done  without 
charge  therefor  to  the  shipper  or  receiver  of 
such  carload  lots,  and  unless  such  transfer 
be  made  without  unreasonable  delay;  and 
less,  than  carload  lots  shall  be  transferred 
Into  the  connecting  railway's  cars  at  cost, 
which  shall  be  Included  in  and  make  a  part 
of  the  Joint  rate  adopted  by  such  railway 
companies,  or  established  in  this  act" 

In  the  first  part  of  said  section,  the  com- 
mission Is  given  power  to  require  and  super- 
vise the  location  and  construction  of  connec- 
tions between  railroads,  and  to  adopt  all 
necessary  rules  and  regulations  governing 
the  transfer  and  switching  of  cars  from  one 
railroad  to  another  at  Junction  points.  Au- 
thority is  given  to  the  commission  by  said 
section  to  regulate  rates.  Including  Joint 
rates,  transfer  and  switching  charges,  and  to 


determine.  In  case  of  disagreement;  what  Is 
a  fair  and  Just  division  of  the  charges  for 
the  transportation  of  freight  over  connecting 
lines. 

Provision  is  made  by  section  4  of  said  act 
(section  5534,  Burns'  Ann.  8t  1908)  for  no- 
tice and  &  hearing,  before  the  commissioa 
makes  any  order,  concerning  rates,  or  rules 
and  regulations  concerning  the  transfer  or 
switching  of  caris  from  one  railroad  to  an^ 
other,  or  "respecting  the  location  or  con- 
struction of  sidings  and  connections  between 
londB,"  and  by  ButNllvisions  B  and  <3  of  sec- 
tUm  7  of  said  act  (section  5537,  Bums'  Ann. 
St  1908)  provision. is  made  for  the  enforce- 
ment by  the  commission  of  the  duties  o^  com- 
mon carriers  subject  to  the  provision  of  the 
actr  on  complaint  and  notice,  and  for  the  au- 
thority to  grant  a  rehearing  in  any  case  in 
which  a  final  order  has  been  made,  or  to 
alter,,  change,  or  modify  sueh  order.  By  8ub> 
division  E  of  section  3  of  said  act  (section 
5533,  Bums'  Ann.  St  1908)  the  commission 
Is  empowered  to  adopt  and  enforce  sucb 
roles,  regulations,  and  modes  of  procedure 
as  It  may  deem  proper,  and  by  section  6  of 
the  act  (section  5536,  Bums'  Ann.  St  1908) 
provision  is  made  by  which  a  dissatisfied 
carrier  may  institute  an  action  to  set  aside 
or  suspend  final  orders  in  cases  like  the  one 
before  us. 

Counsel  for  appellant  state  at  the  outset  of 
their  argument:  "We  concede  the  power  and 
authority  of  the  commission  to  require  the 
construction  of  interchange  tracks  in  certain 
eases  and  on  proper  terms  and  conditions, 
but  we  deny  its  pow.er  or  authority  to  require 
the  construction  of  the  Interchange  track  in 
question  upod  the  facts  averred  In  the  com- 
plaint and  conditions  prescribed  by  the  or- 
der." Relative  to  the  requirement  Of  the 
statute  that  Interchange  tracks  be  construct- 
ed, as  well  as  to  the  authority  of  the  com- 
mission based  thereon,  It  is  not  necessary  to 
affirm  that  in  all  conceivable  circumstancea 
the  statute  will  be  enforced.  On  the  con- 
trary, since  in  the  recognition  of  such  ex- 
ceptions, tf  any,  as  may  be  necessary  to 
give  the  statute  a  constitutional  operation, 
tbere  would  still  remain  in  such  a  case  aa 
this  the  sanction  of  the  legislative  will,  we 
should  have  no  hesitation  in  so  limiting  the 
statute  In  particular  cases  as  to  keep  it  with- 
in constitutional  bounds.  United  States  Ex- 
press Co.  V.  State.  164  Ind.  196,  78  N.  B.  101; 
2  Lewis'  Sutherland,  Statutory  Oonstructloa 
(2d  Ed.)  I  385;  Tsol  Sim  v.  United  States. 
116  Fed.  920,  54  C.  O.  A.  164 ;  Oommonwealth 
V.  Oagn6,  153  Mass.  206,  26  N.  a  449,  10 
Ii.  B.  A.  442;  Oolquhoun  V.  Hedden,  24  L. 
B.  (Q.  B.  D.)  491.  The  validity  of  the  claim 
that  In  this  case  there  Is  a  taking  of  prop- 
erty without  Just  compensation,  or  a  depriva- 
tion of  property  without  due  process  of  law. 
or  ft  denial  of  the  equal  protection  of  the 
laws,  depends  almost  wholly  upon  whether 
it  is  shown  that  in  the  upholding  of  the  or- 
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der,  In  so  far  as  l,ts  teirms  are  fixed,  there  ia 
an  tinreasonable  Interference  with  appellant 
In  the  enjoyment  of  Its  property  rights.  Not- 
withstanding the  concession  of  counsel  as  to 
the  validity  of  the  staiute  as  applied  to  or- 
dlnai7  cases,  it  will  be  helpful  to  consider 
the  nature  of  the  duty  enjoined,  in  the  de- 
termination of  the  question  whether  In  the 
particular  Instance  it  ie  shown  that  any  oon- 
.stitutlonal  right  has  been  Invaded. 

In  one  sense  of  the  term  appellant's  prop- 
erty is  private,  and  as  such  it  Is  within  the 
protection  of  the  federal  and  state  Constitu- 
tions; but  such  property  is  subject  to  due 
regulation,  since  it  has  been  devoted  to  a  pub- 
lic use,  particularly  since  that  use  is,  in  a 
limited  sense  of  the  term,  for  the  purposes  of 
a  pabllc  highway.  Lake  Superior,  etc.,  R. 
Co.  v.  United  States,  B3  U.  S.  442,  23  L.  Ed. 
966.  As  was  said  in  Barton  v.  Barbour,  104 
U.  &  126,  135,  26  tu  Ed.  672;  "A  railroad  is 
authorized  to  be  constructed  more  for  the 
public  good  to  be  suoserved  than  for  private 
gain.  As  a  highway  for  public  transporta- 
tion it  Is  a  matter  of  publle  concern,  and  Its 
construction  and  management  belong  pri- 
marily to  the  commonwealth,  and  are  only  put 
into  private  hands  to  subserve  the  public 
convenience  and  economy ;  but  the  public  re- 
tain rights  of  vast  consequence  in  ttie  road 
and  Its  appendages  with  which  neither  the 
company  nor  any  creditor  or  mortgagee  can 
Interfere.  They  take  their  rights  subject  to 
the  rights  of  the  public,  and  must  be  con- 
tent to  enjoy  them  in  subordination  thereto." 
While  railroad  companies  are  chartered  for 
the  purpose  of  affording  due  faculties  of 
transportation,  yet  at  the  common  law  there 
are  certain  obligations  of  an  imperfect  char- 
acter which  have  been  left  to  such  carriers, 
upon  the  presumption  t&at  their  business  in- 
terests will  cause  them  sufficiently  to  dis- 
charge such  duties,  as  in  the  building  of  in- 
terchange freight  tracks,  the  erection  of  de- 
pots, and  the  like.  It  Is  clear,  however,  that 
the  L^islature,  which  possesses  the  right  to 
make  all  manner  of .  reasonable  and  whole- 
some laws  within  constitutional  limits,  may, 
to  the  extent  of  that  which  is  reasonable, 
convert  such  imperfect  obligations  into  ab- 
solute legal  duties.  Minneapolis,  etc.,  R.  Co. 
V.  State  ex  rel.,  193  U.  S.  63,  24  Sup,  Ct  396, 
48  L.  Ed.  614.     . 

Wisconsin,  etc.,  R.  Co.  v.  Jacobson,  179  U. 
S.  287,  21  Sup.  Ct  115,  45  L.  Ed.  194,  was  a 
case  in  which.  In  addition  to  the  element  of 
cost,  the  objection  was  made  .to  the  enforce- 
ment of  an  order  for  a  track  connection,  and 
for  the  Interchange  of  freight  that  the  car- 
rying out  of  the  order  would  divert  certain 
freight  business  theretofore  carried  by  the 
plaintiff  in  error  to  its  competitor,  since  such 
business,  if  so  routed,  would  not  have  to  be 
carried  so  far  to  reach  the  market  In  pass- 
ing upon  these  objections  the  court  said: 
'Tlliese  are  the  facts  upon  which  the  plain- 
tiff In  error  must  rest  Its  argument  that 
to  enforce  the  Judgment  would  compel  It  to 


pay  Its  share  of  the  cost  of  the  construction 
of  a  track  to  be;  used  for  the  purpose  of  de- 
priving the  company  of  its  traffic  and  trans- 
ferring it  to  its  competitor.  The  {acts  do  not 
afford  a  fair  foundation  for  the  argument. 
•  •  •  Although  to  carry  out  the  judgment 
may  require  the  exercise  by  the  plaintiff  In 
error  of  the  power  of  eminent  domain  and 
will  result  In  some,  comparatively  speaking, 
small  expense,  yet  neither  fact  furnishes  an 
answer  to  the  application  of  the  defendant 
In  error.  •  •  •  Can  it  be  possible  that  a 
railroad  chartered  and.  built  primarily  for 
the  accommodatloB  and  in  the  IntoreatB  of 
the  public  can,  under  such  facts,  legally  re- 
fuse the  track  connections  directed  In  this 
case?  Can  It  refuse  to  obey  the  commands 
of  the  legislature  in  such  a  case,  upon  the 
sole  ground  that  It  may  tbereiby  somewhat 
lessen  the  earnings  of  Its  road?  We  think 
these  anestlons  diould  recelv«  a  negative  an- 
sweri  .  The  interests  of  the  public  Should  not 
be  thus  wholly  and,  as  it  seems  to  n^  unjusti- 
fiably ignored." 

In'  Atlantic  Coast  Line  R.  Go.  r.  North 
Carolina  Corporation  CommlsBion,  206  U.  S. 
1,  27  Sup.  Ct  585,  61  L.  Ed.  933,  which  arose 
out  of  an  order  requiring,  the  railroad  com- 
pany to  restore  a  train  connection  for  the  ac- 
commodation of  a  large  number  of  people 
traveling  between  the  eastern  and  the  west- 
em  part  of  the  state,  it  was  contended  that 
as  tlie  carryhig  out  of  the  order  would  re- 
quire the  operation  of  a  train  at  a  loss,  the 
order  was  void,  as  In  violation  of  the. com- 
pany's constitutional  rights,  even  if  the  loss 
so  occasioned  would  not  have  the  effect  of 
reducing  the  aggregate  net  earnings,  of  the 
company  below  a  reasonable  profit  The 
eourt,  however,  in  distinguishing  the  case 
l)efore  It  from  oases  directly  involving  the 
validity  of  orders  reducing  rates,  said:  "The 
distinction  between  an  order  relating  to  such 
a  subject  and  an  order  fixing  rates,  coming 
within  either  of  the  hypotheses  whldi  we 
have  stated,  is  apparent  This  is  so  because, 
as  ttie  primary  duty  of  the  carrier  is  to 
furnish  adequate  facilities  to  the  public,  that 
duty  may  be  compelled,  although  by.  doing 
80,  as  an  Incident,  some  pecuniary  loss  from 
rendering  such,  service  may  result  .  It  fol- 
lows therefore  that  the  mere  Incurring  of  a 
loss  from  the  performance  of  such  a  duty 
does  not  in  and  of  Itself,  necessarily,  give 
rise  to  the  coHclusloa  of  unreasonableness." 
When  the  case  of  Wisconsin  Central  R.  Oo. 
V.  Jacobson,  above  mentioned,  was  t>efore  the 
Minnesota  Supreme  Court  the  court  in -dis- 
cussing the  power  of  the  state  reasonably  to 
regulate  railroad  companies  In  the  matter 
of  interchanging  freight,  said:  "These  two 
railroads  are  public  highways,  and  all  of 
Uiese  objections  amount  simply  to  this:  It 
Is  wholly  foreign  to  the  purpose  of  t^Fq  public 
highways  of  the  uune  character  to  require 
them  to  Goimect  where  they  cross  each  other 
BO  that  public  traffic  may.  pass  from  one  to 
I  the  other.    And,  where  a  private  charter  la 
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'granted  to  construct,  maintain,  and  operate 
anch  public  highway,  with  the  right  to  charge 
reasonable  compensation  for  its  eerrices  In 
■o  doing,  It  is  a  violation  of  its  charter  to 
compel  it  to  connect  Its  highway  with  anoth- 
er Intersecting  highway  of  the  same  charac- 
ter, unless  the  right  to  require  connection 
is  expressly  reserved  in  the  charter.  We 
cannot  so  hold.  •  •  •  The  Legislature 
chartered  appellant  to  construct,  maintain 
and  operate  a  public  highway,  not  a  cnl-de- 
sac,  or  something  worse,  which  has  no  con- 
nection with  like  highways  either  at' Its  ends 
or  Bides.  A  railroad  is  an  improved  high- 
way, on  which  certain  modem  appliances 
are  used.  It  will  not,  as  a  general  rule, 
swve  fully  the  purposes  for  which  it  was  in- 
tended, unless  the  connections  between  It  and 
the  other  highways  which  cross  or  touch  it 
are  improved  In  like  manner  and  the  same 
modem  appliances  are  used  in  passing  over 
one  road  to  the  other  over  those  connec- 
tions." 71  Minn.  619,  74  N.  W.  893,  40  Lu 
R.  A.  389,  70  Am.  St  Kep.  35& 

In  Chicago,  etc.,  R.  Co.  v.  D^,  76  Iowa, 
278,  41  N.  W.  17,  the  St5)reme  Court  of  Iowa, 
after  stating  that  the  business  custom  of 
railroad  companies  to  transfer  cars  from 
one  company  to  another  without  breaking 
bulk  was  so  well  known  as  to  be  judicially 
recognized,  said :  "Surely  the  course  of  busi- 
■ceae  so  long  pursued,  and  so  extensively  pre- 
vailing and  demanded  by  the  convenience  of 
the  country,  cannot,  where  recognized  and 
required  by  the  statute,  become  so  objection- 
able in  principle,  so  oppressive  In  operation, 
as  to  require  the  statute  to  be  declared  un- 
constitutional. The  railroad  company,  as  a 
conunon  carrier,  is  required  to  receive  and 
transport  freight  ottered  to  it  for  transpor* 
tatioD.  The  reason  upon  which  this  rule  is 
founded  imposes  upon  It  the  obligation  of 
hauling  cars  of  other  companies  brought  to 
It  for  transportation  over  its  own  road.  As 
the  course  of  business  of  a  railroad  company 
and  the  rules  of  law  require  them  to  trans- 
port the  cars  of  other  companies,  surely  a 
statute  prescribing  and  enforcing  the  duty 
thus  imposed  cannot  be  regarded  as  inter- 
fering with  the  constitutional  guaranties  for 
the  protection  of  the  rights  and  property  of 
such  companies." 

While  it  Is  evident  from  the  framework 
of  the  act  that  it  was  not  the  legislative  pur- 
pose to  make  the  order  of  the  commission 
conclusive  in  any  given  case,  where  season- 
ably attacked,  yet  it  is  to  be  remembered 
that  the  commission  is  the  chosen  agent  of 
the  Oeneral  Assembly  for  the  carrying  out  of 
Its  will,  and  that  as  the  commission  proceeds 
upon  complaint  and  notice  with  an  oppor- 
tunity to  the  company  to  be  beard,  the  pre- 
sumption In  favor  of  the  validity  of  an  order 
made  by  the  commission  for  a  track  connec- 
tion is  strong,  and  a  clear  case  must  be  made 
out  to  justify  the  overthrow  of  its  action. 
See  Jacobson  v.  Wisconsin,  etc.,  R.  Co.,  71 
Minn.  519,  74  N.  W.  893,  40  I*  R.  A.  389,  70 


Am.  St.  Rep.  358.  The  map  referred  to  in 
the  commission's  order  shows  that  the  inter- 
change track  has  been  ordered  constructed 
with  reference  to'  appellant's  general  scheme 
for  the  building  of  its  yards,  and  located,  as 
it  is,  well  up  into  the  northwestern  part  of 
said  yards,  It  Is  apparent  that  it  was  the 
design  of  the  commission  to  create  the  least 
possible  interference  with  appellant  consis- 
tently with  location  of  said  track  at  the 
crossing  and  south  of  appellant's  main  tracks. 
We  think  that  It  may  also  be  said  that  the 
map  shows  that  the  amount  of  yard  room 
of  which  appellant  would  be  deprived  would 
be  small.  The  presumption  Is  against  the 
pleader,  and  all  uncertainties  in  the  com- 
plaint must  be  resolved  in  favor  of  the  de- 
fendants. The  averment  that  ail  of  the  land 
described  in  the  complaint  is  "necessary"  to 
enable  appellant  to  handle  its  traffic  at  the 
city  of  Richmond  and  to  discharge  its  duties 
as  a  common  carrier  may  be  assumed  merely 
to  mean  that  said  lands  would  be  reasonably 
convenient  See  Words  and  Phrases,  title 
"Necessary."  So  the  statement  concerning 
the  lands  which  appellant  has  purchased  and 
"needs"  for  its  terminal  facilities,  if  not  a 
mere  recital  relates  to  a  matter  which  is  in 
no  wise  definite  in  degree.  There  is  nothing 
to  show  that  other  lands  may  not  be  obtained 
for  additional  yards,  along  appellant's  main 
tracks,  in  or  about  Richmond,  and,  besides. 
It  is  apparent  from  the  map  that  but  few 
cars  could  be  stored  along  such  tracks  as 
the  building  of  the  proposed  track  might  In- 
terfere with.  We  fall  to  perceive,  in  view 
of  the  situation,  bow  the  construction  of  said 
track  would  greatly  interfere  with  the  opera- 
tion of  appellant's  sidings  and  switches,  or 
how  it  would  serlou^y  interfere  with  or  en- 
danger the  movement  of  passenger  or  freight 
trains  upon  appellant's  main  tracks.  The 
original  map  shows  that  the  Interchange 
track  connects  with  a  track  four  tracks  south 
of  the  nearest  main,  into  which  first-mention- 
ed track  all  or  nearly  all  of  said  yard  tracks 
lead,  and  we  can  only  Infer  that  the  interfer- 
ence and  danger  referred  to  have  relation 
to  putting  additional  business  into  the  yard 
and  to  the  handling  of  It  upon  said  exchange 
track.  Of  course,  it  ia  always  true  that  the 
greater  the  btislness  of  a  railroad  the  greater 
the  Inconvenience  and  danger  of  handling  It 
but  this  of  itself  is  not  necessarily  a  suffi- 
cient reason  for  the  failure  of  appellant  to 
discharge  its  public  duties.  Besides,  It  is 
to  be  presumed  that  the  commission  would, 
upon  application,  make  all  such  rules  and 
regulations  concerning  the  placing  and  hand- 
ling of  cars  on  such  track  as  would  safe- 
guard appellant's  business  so  far  as  possible 
and  protect  it  from  unnecessary  Inconven- 
ience. 

Relative  to  the  casting  of  transfer  business 
upon  appellant's  yards,  the  fact  is  not  to  be 
forgotten  that  the  very  purpose  of  the  statu- 
tory requirement  and  order  is  to  facilitate 
the  movement  of  conunercci  that  the   two 
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rajiroad  coaipanles  may  the  more  efflci«itly 
perform  the  function  for  which  they  were 
chartered.  If  It  la  more  coovenlent  and  eco- 
nomical for  many  ahlppers  along  ^o  Im- 
portant lines  of  raUroad  which  intersect  each 
other  that  facilities  should  be  proTlded  at 
snch  Junction  for  the  Interchange  of  freight 
In  car  load  lots — as  may  fairly  be  assumed 
in  view  of  the  silence  of  tlie  complaint  npon 
the  subject — it  la  an  altogether  insufficient 
answer  that  at  the  particular  point  of  inter- 
section the  objecting  company  wiU  be  depriv- 
ed of  trackage  for  a  few  cars. 

As  to  the  averment  of  the  complaint  that 
it  is  "practicable"  to  construct  and  operate 
an  Interchange  track  a  short  distance  north 
of  the  Junction,  which  track  would  be 
convenient  for  both  of  the  /  companies,  and 
for  the  handling  of  the  business  of  their 
patrons,  we  have  to  say  that  this  afTords  a 
most  meager  description  of  the  suggested 
trade.  It  might  be  convenient  for  the  com- 
panies and  their  patrons,  and,  from  an  en- 
gineering standpoint,  practicable  to  construct 
it;  bat  this  gives  us  no  Idea  as  to  its  cost, 
or  as  to  the  danger  and  inconvenience  which 
it  might  occasion  to  the  public.  Dangerous 
railroad  and  street  intersections,  for  instance, 
are  matters  over  which  the  commission  has 
at  least  a  quasi  Jurisdiction  (section  5553, 
Bums'  Ann.  St.  1938),  and  in  determining 
whether  the  commission  has  reasonably  ex- 
ercised its  authority  in  the  designation  of 
the  place  for  building  an  interchange  track 
due  consideration  must  be  given  to  the  pub- 
lic interest  in  respect  to  the  matters  sug- 
gested. There  may  be  difficulties  which 
might  be  urged  against  a  track  connection 
either  to  the  south  or  to  the  north  of  the 
point  of  Junction,  but  the  facts  Iiefore  us  do 
not  warrant  the  concluslmi  that  the  statute 
should  give  way  In  the  particular  instance, 
and  we  would  not  reverse  the  holding  of  the 
commission  as  to  the  place  of  connection  ex- 
cept npon  a  plain  case  of  mistake  or  abuse 
of  its  powers.  The  showing  made  does  not 
make  out  such  a  case.  The  questions  of  the 
cost  of  the  property  and  of  want  of  benefit 
to  aiq>ellant  are  not,  in  the  circumstances, 
as  shown  by  the  authorities  we  have  referred 
to,  elements  of  sufficient  importance  to  over^ 
throw  the  order. 

It  is  contended  by  apt>ellant'8  counsel  that 
the  order  amounts  to  a  taking  of  its  prop- 
aty  without  due  compensation.  It  ia  true 
that  the  building  of  the  interchange  track 
would  interfere  with  certain  other  tracks 
of  appellant,  but  it  by  no  means  follows  that 
It  Is  entitled  to  compensation  for  that  The 
power  of  eminent  domain  and  the  police 
power  spring  from  radically  dlfTerent  sources, 
and  when  It  is  considered  that  appellant  has 
dedicated  its  property  to  the  use  of  the  pub- 
lic for  the  purposes  of  transportation,  and 
that  the  connection  of  intersecting  lines  of 
railroad  greatly  facilitates  the  sblpment  of 
freigbt,  it  is  evidmt — ^the  regulation  be- 
ing found  to  be  reasonable-^that  imcompen- 


sated  obedience  Is  required.  The  extent  of 
the  police  power  In  the  regulation  of  the  use 
of  railway  tracks  is  well  illustrated  by  May- 
or, etc.,  V.  Baltimore,  etc,  Co.,  168  U.  S.  673, 
17  Sup.  Gt  696,  41  L.  Ed.  1160.  See,  also, 
Kicbmond,  etc.,  R.  (3o.  v.  City,  96  U.  S.  521, 
24  L.  Ed.  734;  United  States  v.  Union  Bridge 
Co.  {D.  C.)  143  Fed.  377;  Lake  Erie,  etc.,  R, 
Co.  V.  Shelley,  163  Ind.  36,  71  N.  B.  151; 
Vandalia  R.  Co.  v.  State,  166  Ind.  219,  76  N. 
B.  980,  117  Am.  St  Rep.  370;  Cincinnati, 
etc.,  R.  Co.  V.  Connersvllle  (Ind.)  83  N.  E.  503. 
The  fact  that  the  order  Is  a  regulation  of  ap- 
pellant in  the  use  of  Its  property  is  sufficient 
to  distinguish  this  case  from  a  class  of  cases, 
which  deny  In  ordinary  circumstances  the 
right  to  take  property  already  devoted  to  a 
public  use,  under  a  general  grant  of  the 
power  of  eminent  domain,  where  the  two 
uses  cannot  reasonably  coexist.  The  power 
to  require  the  construction  of  an  interchange 
track  could  not  be  exercised  at  ail  if  there 
were  not  authority  under  the  statute  to  re- 
quire the  construction  of  such  a  track  up 
to  the  point  of  Junction  with  each  railroad 
company's  tracic,  and,  in  view  of  this,  and  of 
the  general  grants  of  authority  under  the 
statute — the  enactment  being  remedial  rather 
than  as  against  common  right,  as  in  the  case 
of  eminent  domain^ — we  are  constrained  to 
hold  that  interchange  tracks  may  be  ordered 
constructed  on  the  property  of  raUroad  com- 
panies already  devoted  to  a  pabUc  purpose, 
provided  always  that  the  order  is  not  in 
the  i>articular  circumstances  unreasonable. 
As  to  the  Item  of  expense  In  constructing 
and  maintaining  the  track  and  facilities,  it 
appears  to  us  that,  if  the  companies  cannot 
agree,  application  should  be  made  to  the 
commission  under  the  clause  of  the  order 
reserving  Jurisdiction  for  that  purpose.  Be- 
cause of  the  form  of  the  order,  we  have  enter- 
tained some  doubt  whether  It  was  final;  but, 
since  it  purports  finally  to  settle  certain 
rights,  and  as  the  matters  reserved  look  only 
to  the  execution  of  the  order,  we  have  been 
dlq)osed  to  treat  it,  in  the  absence  of  any 
question  being  made  about  It  in  that  respect, 
as  a  final  order,  for  the  purposes  of  attack 
In  the  courts.  See  2  Ency.  of  PI.  &  Pr.  55, 
2  Cyc.  588.  It  is  true  that  appellant  owns 
more  of  the  land  to  be  occupied  by  the  Inter- 
change track  than  the  other  company,  but 
this  is  a  mere  fortuitous  circumstance.  In  so 
far  as  appellant  will  be  deprived  of  Its  prop- 
erty, either  on  account  of  the  use  of  said 
track  for  interchange  purposes  or  by  the 
same  interfering  with  the  use  of  its  property 
for  other  purposes,  or  in  so  far  as  appellant 
may  be  put  to  expense,  it  is  to  be  presomed 
that  it  will  be  compensated  therefor  by  the 
fixing  of  adequate  rates  for  switching  or 
transfer  charges.  The  commission's  order 
indicates  its  contemplation  that  the  Other 
company  shall  bear  8<xne  part  of  the  ex- 
pense Of  making  such  connection,  and,  al- 
though it  may  have  completed  the  building 
of  the  track  upon  Its  own  land.  It  should  be 
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cbarged  wltli'a  fair  shore  of  the  whole  work 
and  of  maintaining  the  same;  but  It  is  our 
view,  nevertheless,  that  by  the  making  of 
such  contribution  the  other  company  acquires 
no  interest  In  appellant's  land  (other  than  the 
right  to  have  the  track  connection  and  the 
Interchange  of  business),  but,  on  the  contrary, 
that  appellant  is  entitled  to  make  any  proper 
uae  of  the  track  within  the  limits  of  Its 
own  property  that  wonld  be  consistent,  In 
view  of  all  of  the  circumstances,  with  Its 
paramount  purpose  as  a  transfer  track. '  The 
commission  has  the  right  to  adjust  details, 
but  the  statute  should  be  administered  upon 
the  principle  of  not  impinging  upon  original 
property  rights  except  to  th«  extent  that 
the  circumstances  reasonably  require  It  to 
be  done. 

It  la  next  contended  that  Congress  has  leg- 
islated upon  the  subject  of  Interchange  of 
traffic,  and  that  therefore  the  order  of  the 
commission  is  void.  The  provision  upon 
which  counsel  for  appelant  rely  is  section 
8  of  the  interstate  commerce  act  (Act  Feb. 
4,  1887.  a  104,  24  Stat  380  [U.  8.  Comp.  St 
1901,  p.  3155]).  That  section  requires  com- 
mon  carriers  by  railroad  to  otter  all  reason- 
able, proper,  and  equal  facilities  for  the  in- 
terchange of  traffic  between  their  respective 
lines,  for  the  receiving,  forwarding,  and  de- 
Uverlng  of  paseengon  and  property  to  and 
fCom  their  several  lines  thus  connected  there- 
tnlth;  "but,"  the  section  provides,  *^hia  shall 
not  be  construed  as  requiring  any  such  com- 
mon carrier  to  give  the  use  of  its  track  or 
terminal  facilities  to  another  carrier  engag- 
ed  in  like  commerce."  We  do  not  think  that 
the  ordw  in  question  can  be  said  to  give  to 
the  Chicago,  Cincinnati  &  Louisville  Railroad 
Company  the  use  of  .appellant's  track  or 
terminal  facilities  wltliin  the  sense  of  the 
above  statute.  While  the  commission  may 
doubtless  make  all  appropriate  regulations 
concerning  the  handling  of  cars  on  the  Inter- 
change track,  yet  the  other  company  can 
only  use  It  for  the  purpose  of  locating  or 
shifting  cars  which,  if  not  actually  moving 
at  all  times,  may  still  be  said  to  be  at  all 
times— speaking  with  reference  to  the  due 
courste  of  buslQcss — in  transit  from  one  rail- 
road to  the  other.  The  language  above  quot- 
ed from  the .  Interstate  commerce  act  can- 
not,, however,  be  said  to  amount  to  a  sub- 
stantive enactment  It  is  a  mere  interpreta- 
tion clau^,  vbich  is  designed  to  restrain, 
U  necessary,  the  generality  of  the  languaee 
which  precedes  it  See  In  re  Day,  181  111. 
73,  54  N.  E.  ,646.  50  L.  R.  A.  519.  It  ap- 
pears, that  the  case  is  one  in  which  Congress 
has  not  enacted  any  law  which  is  inconsistent 
with  the  right  of  the  state  to  order  the  con- 
nection made.  -As  was  said  in  Held  v.  Colo- 
rado,, 187  U.  S.  137,  23  Sup.  Ct  92,  47  L.  Ed. 
108>  and  repeated  in  Asbell  v.  Kansas,  209 
U.  S.  251,  28  Sup.  Ct  485,  52  L.  Bd.  778: 
"It  should  never  be  held  that  Congress  in- 
tends to  supersede  or  by  its  legislation  sua- 
peai  tbe..^xercise  of  the  police-power  of  tbe^ 


states,  even  where  It  may  do  so,  tinlesg  Iti 
purpose  to  effect  that  result  is  clearly  mani- 
fested." The  case  is  certainly  not  one  Is 
which  ttie  interference  with  Interstate  com- 
merce is  direct  wherein  the  silence  of  Con* 
gress  is  an  inhibition  of  state  legislation 
upon  the  sabjeet  Local  legislation  is  not 
prohibited  where  it  amounts  to  no  more  than 
a  reasonable  regulation  of  an  instrumentality 
of  Interstate  commerce  and  only  affects  sticti 
commerce  secondarily  or  in  a  remote  degree. 
Smith  V.  Alabama,  124  U.  B.  475,  8  Sup.  Ct 
564,  31  L.  Ed.  508;  Western  Union  Tel.  Co. 
V.  James,  162  U.  S.  050,  16  Sup.  Ct  9|34,  40 
Ia  Ed.  1105;  Chicago,  etc.,  R.  Go.  v.  Solan, 
169  U.'S.  133,  18  Sup.  Ct  289,  42  L.  Ed.  688; 
Lake  Shore,  etc.,  R.  Co.  v.  Ohio,  173  U.  S. 
285,  19  Sup.  Ct  465,  43  L.  Ed.  702.  Appel- 
lant was  chartered  by  the  state,  and,  since 
one  of  the  ends  of  its  being  is  to  furnish  due 
facilities  for  the  transportation  of  intrastate 
commerce,  it  should  not  be  intended  that  a 
reasonable  regulation  by  the  state  to  efCec- 
tuate  that  purpose  is  In  conflict  with  the 
dominancy  which  the  federal  government 
must  necessarily  enjoy  within  the  sphere 
of  its  own  operations.  We  perceive  no  rea- 
son for  holding  that  the  order  in  questioa 
invades  the  federal  authority. 

Finally,  it  is  contended  that  the  provision 
of  the  ordtt  that  the  companies  interchange 
business  with  each  other  in  ear  load  Idts  at 
the  intersection  «f  their  railroads  makes  the 
order  void  as  a  regulation  of  interstate  com- 
merce because  it  of  necessity  Includes  oars 
moving  in  such  commerce.  The  proper  con- 
struction of  the  order  is  a  state  and  not  a 
federal  question.  '  While  we  have  no  doubt 
tli4t ;  whatever  the  commission  does  in  the 
way  of  ordering  the  construction  of  an  In- 
terchange track  must  from  the  relation  of 
the  carriers  to  Interstate  commerce,  be  held 
to  inure  to  the  benefit  of  such  comiqerce,  yet 
the  order  made  must  be  considered  in  the 
llgbt  of  the  provision  of  the  railroad  commis- 
sion act  that  it  shall  "apply  only  to  the  trans- 
portation of  passengers  and  property  between 
points  wltMn  this  state  and  to  the  receiving, 
switching,  delivering,  storing  and  handling 
of  such  property."  Section  5551,  Bums'  Ann. 
St  1908.  Just  a,s  an  act  ot  the  Legislature 
is  to  be  read  In  the  light  of  the  -Constitution, 
and  the  general  language  of  the  act  be  as- 
cribed to  an  effort  to  exercise  lawful  legis- 
lative authority,  so,  without  express  limita- 
tion in  the  words  of  an  order  of  an  admin- 
istrative board,  it  is  to  be  assumed  that  it 
was  designed  to  be  in  consonance  with  the 
statute  under  which  the  board  lives  and  has 
its  being.  See  McCuUougU  v.  Virginia,  172 
U.  S.  102,  19  Sup.  Ct  134.  43  L.  Ed.  382; 
Commonwealth  v.  Gagne,  153  Mass.  205,  26 
N.  B.  449,  10  L.  R.  A.  442;  People  v.  Butler, 
etc.,  Co.,  201  III.  236,  66  N.  B.  349;  Colqu- 
houn  T..Hedden,  24  L.  R.  (Q.  B.  D.)  491.  As 
stated  in  Mississippi  Railway  Commission 
Casea,  116  U.  S.  347,  6  Sup.  Ct  348,  29  L. 
Ed.  (JoO:  "It  is  presumed  that  they  (the  corn- 
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minionen)  will  always  act  witbin  the  llmlta 
of  their  conatitntlonBl  authority.  It  will 
be  time  enough  to  conaider  what  may  he 
done  to  prevent  It  when  they  go  beiyDnd."  It 
appears  to  na.  howerer,  that  the  order  may 
be  Bnpported  as  in  aid  of  interstate  com- 
merce. Chicago,  etc.,  R.  Co.  T.  Solan,  supra; 
Missouri,  etc.,  B.  Co.  t.  Haber,  168  U.  S.  613, 
18  Sup.  Ct  488,  42  L.  Bd.  878.  Upon  this 
qneetlon  the  case  of  Wisconsin,  etc.,  B.  Co. 
T.  Jacobeon,  179  TJ.  S.  287,  21  Sop.  Ot  116, 
45  L.  Hd.  194,  Is  mnch  In  point.  It  was 
there  aaid:  "To  provide  at  the  place  of  In- 
tersection of  these  two  railroads,  at  Hanley 
Falls,  ample  faculties  by  track  connections 
for  transferring  any  and  all  cars  used  In  the 
resnlar  business  of  the  respective  lines  of 
road  from  the  lines  of  track  of  one  of  said 
companies  to  those  of  the  other,  end  to  pro- 
vide at  such  place  of  Interaectton  equal  and 
reasonable  facilities  for  the  interchange  of 
cars  and  traffic  between  tbelr  respective  lines, 
and  for  the  receiving,  forwarding,  and  deliv- 
ering of  property  and  cars  to  and  from  their 
respective  lines,  as  provided  for  by  this  Judg- 
ment, would  plainly  aSord  fadlitlea  to  Inter- 
state commerce,  if  there  were  any*  and. would 
In  no  wise  regulate  sucb  commerce  within  the 
meaning  of  the  Constitution." 

There  is  nothing  In  the  argument  of  counsel 
which  leads  to  the  conclusion  that  the  order 
of  the  commission  should  be  set  aside. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed. 

an  Ind.  2W) 

BRANDT  et  al,  v.  STATE  ex  rel.  CONRAD. 
(No.  21,208.) 

(Snpreme  Court  qt  Indiana.     No|v.  24.  1908.) 

1.  BcBooiM  AND  School  Disivioia  (f  69*)— 
Chawgb  of  SiiB—STATOTiiiS— Repeal. 

Bums'  Ann.  St.  1908,  §  6590,  relating  to 
tlie  powers  of  school  meetings  at  other  than  the 
annual  meeting,  and  anthoriaing  them  to  peti- 
tion the  township  trustee  for  the  mmoval  of  a 
■chooLhoase,  and  section  6S91,  requiring  them  to 
famish  the  trustee  the  probable  cost  of  such 
removal,  were  repealed,  in  so  far  as  they  relate 
to  the  removal  of  school  buildings,  by  Acts  1803, 
p.  17,  c.  18  (Bums'  Ann.  St.  1908,  S  6417), 
ptovidin?  that,  before  removing  and  re-establish- 
ing a  school  bnilding,  the  township  trustee  shall 
petition  the  county  saperintendent  of  schools, 
stating  the  place  of  removal,  the  porpoae,  etc. : 
snch  petition  to  be  signed  bv  the  trustee  and  a 
majority  of  the  patrons  of  the  school  where  the 
trailding  is  to  be  located. 

[EM.  Note.— For  other  cases, -see  Schools  and 
S^ooi  Districts,  Dec.  Dig.  S  69.*] 

2.  Schools  and  School  Distbicts  (8  eft*)— 
PBBua  Schools— Rkuoval  or  School  Srrz. 

Uifder  Acts  1893,  p.  17,  c.  18,  {  1,  providing 
that,  before  removing  and  re-estabnshing  a 
icbool  site,  the  township  trustee  shall  petition 
the  county  snperintendent  of  .schools,  stating  thA 
place  of  removal,  the  pnipose,  etc.,  such  petition 
to  be  signed  by  the  trustee  ana  a  majority  of  the 
patrons  of  the  school  where  the  building  is  to 
be  located,  add  section  2,  requiring  the  trn^tee 
to  file  with  the  superintendent  an  affidavit  that 
he  caused  notice  to  l>e  giyen  of  such  petition. 


etc.  where  the  trustee  did  sot  sign  a  petition, 
bnt  was  opposed  to  a  change,  and  the  questiim 
was  taken  before  the  superintendent  on  an  at- 
tempted appeal  from  the  trustee's  decision,  there 
was  no  compliance  with  the  statute  so  as  to  au- 
thodse  a  change  of  site. 

[Eld.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  69.*] 

3.  Schools  ano  School  Distbicts  ({  69*)— 
PnBLic  Schools— CouNTT  Supebintendent 

— ^AUTHOBITT. 

The  jurisdiction  of  the  county  superintend- 
ent in  such  cases  is  ori^nal,  and  not  appellate, 
and  he  has  no  jurisdiction  to  order  a  change  of 
site  until  a  proper  petition  is  filed  with  him  and 
the  requisite  notice  has  l>een  given. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  }  68.*] 

4.  SoHOous  Ajrb  School  Dibixiots  (f  71*)-^ 
Public  Sohools— School  BaiLDiNos— Coir- 

STRUCTION. 

The  proper  procedure  for  the  erection  of  a 
new  school  building  upon  an  existing  site  is  by 
petition  to  the  township  trustee  and  an  appeal 
from  bin)  to  the  county  superintendent 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  i  T1.»J 

,  Appeal  from  Circuit  Court,  Newton  Coon- 
ty;  0.  W.  Hanley,.  Judge: 
'  Maadamus  by, the  State,  on  the  relation 
of  Piatt  M.  Conrad,  against  Christian  Li 
Brandt,  trustee,  and  others,  to  compel  de- 
fendant to  remove  and  re-establish  a  school 
building.  From  a  decree  awarding  a  perempr 
tory  writ,  defendants  appeal.  Reversed,  with 
dlrectUms  to  sustain  demurrer  to  the  alter- 
native writ 

Herman  O.  Rogers  and  Dallas  C.  Rogers, 
for  appellants.  T.  B.  Cunningham,  for  ap- 
pellee. 

MONTGOMERY,  J.  Mte  court  below  ta- 
sned'  an  alternative  writ  of  mandate  upon  the 
application  of  the  relator.  The  writ  recited 
the  following  facts.  In  substance:  That  the 
relator  Is  a  voter  and  taxpayer  of  school  dis- 
trict No.  fi  in  Lake  township,  Newton  county, 
and  ttiat  at  the  last  enumeration  there  were 
18  children  of  school  age  in  said  district,  and 
that  appdlants  are  the  duly  elected,  qualified, 
hnd'  acting  trustee  and  members  of  the  ad- 
visory board  of  said  town^lp.  That  on  and 
prior  to  October  0.6,  3905,  the  school  for  said: 
district  was  located  and  conducted  at  a  par- 
ticularly described  place  In  section  27,  town- 
ship 31  north,  range  9  west,  which  tract  1» 
stUl  owned  by  said  township,  and  .prior  to 
said  date  by  proper  legal  proceedings  said 
Bchoolhouse  was  ordered  removed  and  located 
upon  a  difterent  site.  That  on  November 
24^  1906,  a  petition  by  legal  voters  of  said 
district  was  filed  with  amiellant  Brandt,  a» 
trustee,  praying  for  the  erection  of  a  new 
schoolhouse,  at  a  cost  not  to  exceed  $800v 
upon  the  old  school  site  in  section  27.  Thlf» 
petition  is  fully  set  out  and  purports  to  be 
verified  by  an  affidavit  affirming  that.lt  was 
subscribed  by  more  than  two-thirds  of  the 
voters  ofsald  district  It  is  alleged,  further, 
that  the  prayer  of  the.  petition  was  deified  by 


•For  ottaar  caaei  see  same  topic  and  section  KUMBBR  In  Dec.  t  Am.  Digs.  1967  to  data,  t  Reporter  Indexes 
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the  trustee,  and 'an  appeal  taken' to  the  cotin> 
ty  superintendent,  who,  aher  hearing  the 
matter,  reversed  the  decision  of  the  trustee 
and  ordered  and  directed  him  to  groat  the 
prayer  of  said  petition,  which  order  Is  In 
full  force.  It  la  also  averred:  That  a  writ 
of  mandamus  was  Issued  by  the  circuit  court 
requiring  the  trustee  to  call  the  township 
advisory  board  together  in  special  session, 
to  malce  the  necessary  appropriation' for  the 
building  of  said  achoolhouse,  and  to  submit 
to  such  board  plans  and  speciflcatlonB  for 
such  building;  that  on  June  29,  1907,  In 
obedience  to  said  writ,  the  trustee  called  the 
township  advisory  board  together  and  sub- 
mitted a  requisition  with  plans  and  sped- 
flcations  for  said  schoolhouse,  but  at  such 
session  said  board  found  that  no  emergency 
for  the  propiosed  work  existed  and  entered 
its  finding  upon  the  record ;  and  that  at  the 
next  regular  session  of  said  advisory  board 
the  trustee  failed  and  neglected  to  submit 
his  requisition  for  an  appropriation  of  funds 
for  the  purpose  of  building  said  schoolhouse, 
and  the  advisory  board  failed  and  neglected 
to  make  any  appropriation  whatever  for  said 
purpose.  Upon  these  facts  the  writ  com- 
manded appellant  Brandt,  as  trustee,  to  call 
the  advisory  board  together,  and  to  submit 
to  them  plans  and  specifications  and  a  req- 
uisition for  funds  for  the  purpose  of  con- 
Btructlog  a  schoolhouse  upon  the  described 
site  in  section  27,  and  for  furniture  and  sup- 
plies necessary  to  maintain  a  public  school 
therein,  and  said  writ  required  the  other 
appellants,  as  members  of  the  township  ad- 
visory board,  upon  notice,  to  meet  In  special 
session  and  to  appropriate  and  authorize  the 
trustee  to  expend  of  the  available  funds  an 
amount  necessary  for  the  construction  and 
maintenance  of  such  building  and  school,  and. 
In  case  the  funds  on  hand  were  Insufficient, 
that  the  trustee  be  empowered  to  borrow 
money  for  such  purposes,  and  requiring  the 
trustee  and  advisory  board  to  receive  bids 
and  award  and  enter  Into  a  contract  for  the 
building  of  such  schoolhouse,  and  to  do  all 
other  things  necessary  In  the  construction  of 
said  school  building  and  the  maintenance  of 
school  therein,  or  show  cause  why  the  same 
should  not  be  done.  Appellants  demurred 
to  the  writ  on  the  ground  of  insufficient 
facts,  but  their  demurrer  was  overruled.  The 
issues  were  closed  by  the  filing  of  a  return 
and  a  reply  thereto,  and  upon  a  trial  by  the 
court  a  finding  was  made  in  favor  of  the  re- 
lator and  for  the  issuance  of  a  peremptory 
writ 

The  merits  of  the  case  are  presented  by 
the  assignment  that  the  court  erred  In  over- 
ruling appellants'  demurrer  to  the  alternative 
writ  of  mandate.  It  Is  made  to  appear  from 
the  alternative  writ  in  this  case  that  the  re- 
lator and  other  persons,  basing  their  pro- 
ceedings upon  sections  6590  and  6591,  Bums' 
Ann.  St.  1908,  petitioned  appellant  Brandt, 
as  trustee,  to  erect  a  new  schoolhouse  at  a 
designated  site,  two  miles  west  of  the  one 


already  established  and  In  nse  for  achool 
purposes.  It  Is  manifest  that  the  primary 
aim  of  the  petitioners  was  to  change  the  site 
of  the  existing  sdiool  In  district  No., 5,  and 
to  relocate  the  same  at  the  place  named;  and 
the, secondary  object  was  the  erection  of  a 
new  building  'in  lieu  of  the  old  one,  which 
was  deenied  unsuitable  and  inadequate  for 
their  needs.  The  accomplishment  of  their 
objects  would  operate  to  discontinue  the 
school  at  the  place  where  It  is  now  located. 
The  procedure  prescribed  for  the  relocation 
of  a  school  site  is  essentially  different  from 
that  necessary  to  secure  the  erection  of  a  new 
school  building  upw  an  existing  site.  Sec- 
tions 6590  and  6591,  supra,  in  so  far  as  tta^ 
relate  to  the  removal  of  school  buildings  and 
the  changing  of  school  sites,  were  repealed  by 
the  act  of  February  7,  1898  (Acts  1893,  p.  17, 
c  18;  section  6417,  Bums'  Ann.  St  1908). 
Under  the  former  law  the  trustee  was  au- 
thorized to  exercise  his  own  discretion,  re- 
gardless of  i)etitlonB,  with  respect  to  the  re- 
moval and  relocation  of  schoolhouses,  subject 
only  to  the  overruling  Judgment  of  the  coun- 
ty superintendent  upon  appeal.  Section 
0590,  Bums'  Ann.  St  1908;  Crist  v.  Browps- 
viUe  Tp.,  10  Ind.  461 ;  Trager  Tp.  v.  State, 
21  Ind.  317;  Braden  v.  McNutt  Trustee,  114 
Ind.  214,  16  N.  B.  170;  Knight  Trustee,  v. 
Woods,  129  Ind.  101,  28  N.  E.  306;  Camahan, 
Trustee,  v.  State  ex  rel.,  155  Ind.  156,  57  N. 
E.  717.  The  act  of  1893  is  enUded  "An  act 
to  limit  the  power  of  township  trustees  In 
removal  of  school  buildings  and  changing 
sites  of  such  buildings,  prescribing  penalties 
for  violations  thereof,  and  repealing  con- 
flicting laws."  The  body  of  the  act  reads  as 
follows: 

"Section  1.  Be  It  enacted  by  the  Gen- 
eral Assembly  of  the  state  of  Indiana, 
that  whenever  It  becomes  necessary  for  the 
trustee  of  any  township  in  this  state  to 
change  and  re-establish  the  site  of  any  school 
building  and  remove  said  building  to  a  new 
site  and  location  therefor,  such  trustee  shall 
first  present  to  the  county  superintendent  of 
schools  of  the  county  in  which  township  It 
is  situate,  a  petition  setting  forth  therein  the 
place  and  particular  point  to  where  it  Is  de- 
sired to  change  and  relocate  the  site  of  any 
such  building,  and  to  move  the  same  thereto, 
together  with  a  brief  statement  of  the  pur- 
poses and  reasons  for  such  proposed  change 
of  location  of  said  school  building,  and  upon 
such  petition  shall  first  procure  an  order 
fr<Mn  such  county  superintendent  authorizing 
him  to  change  the  site  and  location  of  such 
school  building  and  remove  said  buH'dlng  to 
its  new  site  and  location:  Provided,  that  said 
petition  shall  be  signed  by  said  trustee  and 
the  majority  of  the  patrons  of  the  school 
where  said  building  Is  located,  and  satis- 
factory proof  shall  be  made  to  said  county 
superintendent  that  the  persons  signing  said 
petition  constitute  a  majority  of  the  patrons 
of  said  school. 

"Sec.  2.  Before  such  county  superintend- 
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ent  shall  grant  such  ordeir,  snch  trustee  shall 
make  and  file  with  said  superintendent  his 
affidavit  that  he  has  cansed  notice  to  be  given 
of  such  petition,  the  purposes  thereof,  the 
place  of  the  change  of  location  of  such  school 
building  and  the  time  when  the  same  will  be 
presented  to  the  said  county  superintendent 
by  posting  notices  in  not  less  than  fire  public 
places  in  bis  township,  three  of  which  shall 
be  in  the  immediate  neighborhood  from 
where  such  scho<d  building  is  to  be  removed, 
at  least  twenty  days  prior  to  the  time  when 
the  same  is  to  be  heard  by  said  county  super- 
intendent. 

"Sec.  3.  The  trustee  of  any  township  in 
this  state  violating  the  provisions  of  this  act 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  in  any  sum 
not  less  than  flf^  nor  more  than  five  hun- 
dred dollars. 

"Sec.  4.  All  laws  and  parts  of  laws  in  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed."    Acts  1883,  p.  17,  c.  18. 

This  statute  was  construed  in  the  case  of 
Camahan;  Trustee,  v.  State  ex  rel.,  supra, 
wherein  this  court  said:  "Under  the  act  of 
1898  the  change  of  schoolhouse  site  can  be 
effected  only  by  the  concurrent  desires  and 
action  of  three  parties:  (1)  A  majority  of 
tl>e  patrons  of  the  school,  (2)  the  trustee  of 
the  school  township,  and  (3)  the  county  super- 
intendent of  schools.  The  wishes  of  the  first 
two  parties  are  to  be  expressed  by  signing 
and  presenting  a  petition  to  the  county  super- 
intendent, and  of  tlie  third  by  an  order  for 
or  against  the  cliange."  It  is  apparent  from 
the  allegations  of  the  alternative  writ  that 
the  change  of  school  site  desired  has  not  been 
procured  in  the  manner  prescribed,  or  in  any 
other  authorized  way.  The  Judgment  and 
desire  of  the  tovraship  trustee  is  a  prerequi- 
site in  securing  the  relocation  of  a  school- 
house.  His  desire  must  concur  with  that  of 
a  majority  of  the  school  patrons  and  be  evi- 
denced by  his  signature  to  a  Joint  petition 
with  them  for  such  change.  The  county 
snperlntendent  has  no  Jurisdiction  to  act  in 
the  matter'  of  relocating  a  schoolhouse  until 
such  petition  is  filed  with  him,  and  until  20 
days'  notice  thereof  and  of  the  time  of  hear- 
ing the  same  shall  have  been  given.  His  Ju- 
risdiction over  such  cases  Is  original  and  not 
ai^Uate.  The  acti(«t  of  the  trustee  with 
reference  to  tliat  of  the  school  patrons  must 
be  voluntary  and  concurrent,  and  not  coerced 
and  contrary.  Conceding  that  a  majority  of 
the  patrons  of  the  school  in  question  desired 
to  change  the  location  of  their  schoolhouse 
and  duly  subscribed  the  petition  therefor, 
yet  the  trustee  did  not  sign  at  any  time,  but 
has  always  been  opposed  to  the  proposed 
change.  The  matter  was  not  talcen  before  the 
county  superintendent  upon  a  proper  petition 
and  notice,  but  by  an  attempted  appeal  from 
the  adverse  decision  of  the  trustee.  The 
order  of  the  superintendent  made  in  such  a 


proceeding  could  have  no  effect  In  changing 
the  iiroper  location  of  the  schaoJhouse  of  the 
district.  If  the  building  of  a  new  house  uiwn 
the  existing  site  were  the  object  sought,  the 
procedure  by  petition  to  the  trustee  and 
appeal  from  Iiim  to  the  county  superintend- 
ent would  have  been  proper;  but  that  was 
not  the  purpose  and  desire  of  the  petition- 
ers. It  follows  that  the  existing  schoolhouse 
stands  upon  the  only  authorized  school  site 
in  the  district,  and  that  the  township  trustee 
and  advisory  board  cannot  be  compelled  to 
construct  a  new  school  building  at  a  dlfCerent 
location.  Henridcs,  Trustee,  v.  State  ex  rel., 
151  Ind.  454,  50  N.  B.  559,  51  N.  E.  933 ;  Kes- 
ler,  Trustee,  t.  State  ex  rel.,  146  Ind.  221, 
45  N.  B.  102;  Eoontz  V.  State  ex  rel.,  44  Ind. 
32a 

The  Judgment  is  reversed,  with  directions 
to  sustain  appellants'  demurrer  to  the  alter- 
native writ  of  mandate. 


(in  Ind.  238> 
MARSHALL  et  al.  v.  MATSON.  (No.  21,112.) 
(Supreme  Court  of  Indiana.     Nov.  24,  1908.) 

1.  Apfkal  and  Erbob  (g  598*)  —  Record — 
Tbanscbift— Obioinai,  Papebs — Statdtobt 
Pbovisions. 

Under  Bums'  Ann.  St.  1908,  SS  690,  091, 
providing  for  the  making  by  the  clerk  of  a  cer- 
tified transcript  of  the  record  for  appeal,  no 
ori^nal  paper  can  be  incorporated  in  the  tran- 
script, but  all  papers  must  be  copied  ttierein, 
and  if  any  original  paper  be  Incorporated,  it 
will  be  disregarded,  except  that  under  the  direct 
provisions  of  section  657  an  original  bill  of  ex- 
ceptions containing  the  evidence  may  be  embrac- 
ed in  the  transcript. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2639;  Dec.  Dig.  i  59a»] 

2.  Appeai.  and  Ebbob  (i  612*)— Record— 
Tbanscbipt— Clebk's  Cebtificatb. 

Where  a  transcript  on  appeai  contains  only 
such  jiapers  and  entries  as  can  be  incorporated 
therein  by  copying  them,  the  clerk  should  not 
follow  the  form  of  certificate  set  out  in  Burns' 
Ann.  St  1908,  {  667,  that  the  "transcript  con- 
tains *  •  •  correct  copies  or  the  originals," 
etc.,  but  the  words  "or  the  originals"  should  be 
omitted ;  and,  if  the  original  bill  of  exceptions 
containing  the  evidence  is  embraced  in  the  tran- 
script, the  certificate  should  show  the  fact  so  as 
to  identify  the  bill. 

[Ed.  Note. — For  other  cases.  See  Appeal  and 
Error,  Cent  Dig.  g  2698;  Dec.  Dig.  |  612.*] 

3.  Appeal  and  Ebbob  (g  612*)  —  Recobd— 
Tbanscbipt— Clebk's  Cebtificatb. 

Where  the  clerk's  certificate  to  a  transcript 
on  appeal  was  that  the  transcript  contained 
"full,  true,  and  correct  copies,  or  the  originals, 
of  all  papers  and  entries  in  said  cause  required 
by  the  foregoing  prsecipe,"  and  the  prtecipe  only 
required  "copies,"  and  not  "the  onzinals,"  the 
certificate  sufficiently  showed  that  all  the  papers 
and  entries  in  the  transcript  were  copies. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  612.*] 

4.  PuiADiNQ  (g  81(>*)— Complaint— Exhibits 
— Matebiautt. 

A  suit  for  the  dissolution  of  a  partnership 
and  an  accounting,  and  for  a  sale  of  the  part- 
nership property,  not  beinu  founded  on  the  arti- 
cles of  partnership,  even  if  they  were  filed  with 
the   complaint  as  an  exhibit,   they  formed  no 
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part  thcireof,  and  could  not  be  xeferred  to  either 
to  Bnstajn  or  overthrow  the  complaint  or  any 
part  thereof. 

(E2d.  Mote.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  »«r-d47 ;  Dec.  Dig.  i  810.*] 

3w  Atpkal  and  Ebbob  (§  151*)— Eight  of  Re- 
view—Persons    Entitled  —  "Pabtt    Ao- 

OBIEVED" — StATUTOBT    PBOVISIONS. 

In  an  action  for  the  dia8olatio&  of  a  part- 
nership, and  for  a  receiver,  where  the  complaint 
alleged  that  all  defendants  were  members  of 
the  partnership,  and  asked  relief  against  them 
all,  even  if  the  articles  of  partnership  were  not 
signed  by  one  of  the  defendants,  he  was  a  "party 
aggrieved,"  within  Burns'  Ann.  St  1908,  |  12S», 
allowing  an  appeal  by  a  "party  aggrieved"  In  a 
proceeding  wherein  a  receiver  is  appointed  or 
refused. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
B^ror,  Cent  Dig.  {  947 ;  Dec.  Dig.  i  151.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  273-278;  vol.  8,  pp.  7569,  7570.] 

6.  App&jli.  and  Ebbob  ({  S28*)— Eight  to  Ba- 
viEW— Appeal  by  Pabt  of  Copabties. 

If  all  defendants  "aggrieved"  do  not  appeal, 
the  rights  of  those  who  do  appeal  are  not  af- 
fected thereby,  since  the  statutes  allow  an  ai*- 
peal  by  part  of  several  coparties. 

[EM.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  I  1798;  Dec.  Dig.  |  323.»] 

7.  Appeal  and  Ebbob  (§  517*)— Eecobd— JOoN- 

TBNTB— SumiONB    AND    EeTUBN — "APPBAB- 

ANCE"  BY  Defendants. 

Where  a  summons,  dated  August  15tb,  and 
served  August  22d,  required  defendants  to  ap- 
pear on  October  loth,  and  an  appeal  was  taken 
from  an  interlocutory  order  appointing  a  receiv- 
er in  vacation,  the  transcript  being  filed  in  the 
Supreme  Court  August  22d,  there  could  be  no 
"apearance"  by  defendants  until  after  the  ap- 
peal was  taken,  within  Bums'  Ann.  St.  1908,  i 
691,  providing  that  certain  documents  shall  be 
deemed  part  of  the  record,  except  a  summons 
for  defendant  when  all  the  persons  named  in  it 
have  appeared  to  the  action ;  and  hence  the  sum- 
mons and  return  thereon  are  part  of  the  record, 
especially  in  view  of  section  663,  providing  that 
any  pleading  or  pai>er  filed,  or  offered  to  be  filed, 
shall  be  a  part  of  the  record,  etc. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2341 ;  Dec.  Dig.  t  517.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  449-451.] 

8.  Action    (S    64*)— Commencement— Statu- 
TOBT  Pbovibions— Summons— "Issued." 

A  summons  is  not  "issued"  within  Bums' 
Ann.  St  1908,  |  317,  providing  that  a  civil  ac- 
tion .shall  be  commenced  by  flling  a  complaint 
and  causing  a  summons  to  be  issued  thereon, 
until  it  is  delivered  to  the  officer  charged  by  law 
with  its  service. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  t  727;  Dec.  Dig.  g  64.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3778-3782;  vol.  8,  p.  7693.] 

8.  Statutes   (|  .225%*)  —  Ee- Enactment — 

Adoption  of  Constbuction. 

Where  a  statute  has  been  constmed  by  the 
Supreme  Court,  a  re-enactment  thereof  operates 
as  an  adoption  by  the  Legislature  of  the  con- 
straction. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  J  306;  Dec.  Dig.  §  225%.*] 

10.  Pbocess   (I    133*)  —  Sebvice  —  Ebtubn — 
Date  of  RECcrviNa  Summons. 

A  sheriff's  return  on  a  summons  should 
show  when  the  summons^  was  received  by  him. 
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since  the  action  is  not  comidenced  ontn  the  sum- 
mons is  delivered  to  him. 

[Ed.  Note.— For  other  cases,  see  Process,  Dec. 
f.  J133.*] 

11.  Reoeivebs  (g  33*)— APFOiRnaoTT— Tim 

FOB  Application. 

Where  a  summons,  In  an  action  for  the 
appointment  of  a  receiver,  was  dated  Au^st 
loth,  and  the  complaint  was  filed  and  a  receiver 
appointed  the  same  day,  while  the  summons  was 
not  delivered  to  the  serving  ofGcer  until  the  next 
day,  the  appointment  was  made  before  the  ac- 
tion was  commenced,  and  hence  while  the  court 
had  no  jurisdiction. 

[Ed.   Note.— For  other  caaea,  see  Eeceivexi^ 
Cent  Dig.  i  51 ;  Dec  Dig.  i  83.*] 

12.  BECEIVEBS     (8    6©*)  —  APPOINTMENT— COL- 

i,ATEBAL  Attack— Appeal  fbom  Inteblocu- 

ZOBY  Obdek  of  Appointment. 

An  appeal  from  an  interlocutory  order  ap- 
pointing a  receiver  is  not  a  collateral,  but  a  di- 
rect attack  on  the  order. 

[Ed.   Note.— For  other  cases,  see  Beceiveta, 
Dee.  Dig.  I  59.*] 

18.  Beceivebs  (S  37*)  — Appointment— Pbo- 
ceedinqs  —  Evidence  —  Affidavits— Stap" 
UTOBY  Pbo visions. 

Bums'  Ann.  St  1908,  {  1288,  prohibiting 
the  appointment  of  receivers  without  notice, 
except  upon  sufficient  cause  shown  by  affidavit, 
limits  the  evid«>ce,  at  a  hearing  without  notice^ 
to  affidavits,  which  must  be  filed  in  the  cauce^ 
and  includes  the  complaint  if  properly  verified. 

[Bid.   Note.— For  other  cases,  see  Eeceiveia, 
Dec.  Dig.  i  37.*] 

14.  Appeal  and  Ebbob  (|  518*)— Eecobi>— 
Contents  —  Application  fob  Reckiveb  — 
Bill  of  Exceptions. 

Under  Bums'  Ann.  St  1908,  t  663,  provid- 
ing that  every  pleading,  deposition,  etc.,  filed  or 
oftred  to  be  filed,  in  any.  proceeding  shall  be  a 
part  of  the  record  from  the  time  of  filing,  or  of- 
fer to  file,  a  verified  complaint  and  all  affidavits 
read  in  evidence  on  an  ex  parte  application  for 
a  receiver  are  a  part  of  the  reciucd  on  appeal 
without  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2342;  Dec  Dig.  {  5ia*] 

16.  Appeal  and  Ebbob  (|  663*)— Eecobd— 

Clebk's  Cebtificate— Vebity. 

The  clerk's  certificate  to  the  contents  «t  a 
transcript  on  appeal  imports  absolute  verity- 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2853 ;  Dec  Dig.  t  663.*] 

16.  Appbai.  and  Ekbok  (i  663*)^Bjecobi>— 
Tbanbobipt— Clebk's  Cebtificate. 

On  appeal  from  an  ex  parte  appointment 
of  a  receiver,  where  the  prtecipe  called  for  a 
transcript  of  the  complaint  and  all  affidavits  and 
papers  filed,  and  the  clerk's  certificate  stated 
that  the  transcript  contained  copies  of  all  papers 
and  entries  required  by  the  precipe,  all  evidence 

fiven  at  the  hearing  was  shown  thereby  to  be  in 
he  record.' 

[Ed.  Note.-'^For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  S  2854;  Dec.  Dig.  I  663.*] 

17.  Beceivebs  ff  35*)  — Appointment  With- 
out Notice — Statutoby  Pbovisionb. 

To  warrant  appointment  of  a  receiver  with- 
out notice,  under  Bums'  Ann.  St  1908,  i  1288. 
providing  that  receivers  shall  not  be  appointed 
nntil  the  adverse  party  shaH  have  appeared,  or 
shall  have  had  reasonable  notice  of  the  applica- 
tion, except  upon  sufficient  cause  shown  by  affi- 
davit, it  must  appear,  eithe!r  in  the  verified  com- 
plaint or  by  affidavit  not  only  that  there  is 
cause  for  the  appointment '  of  a  receiver,  bat 
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that  there  Is  cause  for  the  ap);)oiiitinait  withont 
notice. 

[Eid.  Note.— For  other  cases,  see   Beceirers, 
Cent  Dig.  »  57 ;  Dec  Dig.  {  35.*]       , 

18.  COBBTB  (I  89*)— RKOEIVKBa— AyPOINTMIKi: 
— GBOUNDS— PBBCEDENT8. 

The  statute  being  silent  as 'to  what  will 
constitute  cause  for  the  appoinbnent  of  a  receiv- 
er without  notice, .  the  court  will  look  to  prece- 
dents, and  adjudged  cases  in  determining  the 
question. 

[Ed.  Note.— For  other  cases,  see  Ooarts,  Dec. 
Dig.  I  89.»] 

19.  Reckvebs  d  35*)- APPoiHTjncNT— EQirrrr 

PKACTICE  iNDEPBNDEHT  OF  STAIOTE. 

Independent  of  statote,  courts  of  equity,  be- 
ing averse  to  interference  ex  parte,  will  enter- 
tain in  ordinary  cases  an  application  for  the 
appointment  of  a  receiver  otny  after  notice  to 
defendant  or  a  rule  to  show  cause. 

[Ed.   Note.— For  bther  cases,  see  Beceivera, 
Cent.  Dig.  {  54 ;  Dec.  Dig.  i  S5.*\ 

20.  R«cEiVE«8  (S  35*)  —  AppoiimfENf  With- 
out Notice. 

In  a  proceeding  for  the  appointment  of  a 
receiver,  where  it  did  not  aippear  that  defendants 
were  beyond  the  jurisdiction  of  the  court,  of 
could  not  be  found,  nor  that  there  was  an  emer- 
gency rendering  interference  before  there  was 
time  to  give  notice  .necessary  to  prevent  waste 
or  destruction,  nor  that  notice  itself  would  jeop- 
ardize the  taking  poasession  of  the  property  in 
qnestioo,  nor  that  there  wa9  any  imperious 
necessity  requiring  immediate  action,  nor  that 
protection  could  not  be  offered  plaintiff  by  a 
temporary  restraining  order  without  notice,  or 
in  any  other  way,  the  appointment  of  a  receiver 
without  notice  was  error. 

[E!d.   Note.— For  other  cases,   gee   Receiver^ 
Cent.  Dig.  {  54 ;  Dec.  Dig.  i  35.*] 

21.  Receivkbb  (t  36*)— Appointhent  — Pbo- 
CEEDiNos  —  EVIDENCE— Complaint— SuFFi- 
CIENCY  OF  Vebitioation. 

A  complaint,  in  an  action  for  the  dissolu- 
tion of  a  partnership  and  a  receiver,  to  be  admisr 
Bible  in  evidence  on  an  ex  parte  application  for 
a  receiver,  must  be  verified  in  positive  terms, 
and  a  verification  on  the  "belief"  of  the  party 


making  it  is  not  sufiScient. 

[Ed.    Note.- For  other  casea^ 
Dec.  Dig.  i  36.*] 


Receivers, 


Appeal  f^m  Circuit  Court,  Monroe  Coun^ 
ty;  Jamea  B.  Wilson,  Judge. 

Action  by  James  H.  Matson  against  Har- 
ley  E.  Marshall  and  others  for  the  dissolu- 
tion of  a  partnership  and  appolntuent  of  a 
receiver.  From  -an  Interlocutory'  order  ap- 
pointing a  receiver  in  vacation  without  notice, 
defendants  appeal.     Reversed. 

Lee  &  Darby  aa4  Mlers  &  Corr,  for  ap- 
pellants.    Duncan  ib  Batman,  for  appellee. 

MONKS,  J.  Tills  is  an  appeal  from  aa 
interlocutory  order  Appointing  a  receiver  in 
vacation  without  notice.  Appellee  insists 
"that  as  no  original  paper  (except  a  bill  of 
ezeeptious  containing  the  evidence),  if  em- 
braced in  the  transcript,  forms  a  part  thereof, 
considering  appellant's  preecipe  andthd  clerk's 
oertlSc&te  together,  it  is  not  shown  'whst 
parts'  of  the  transcript  are  'copies,'  and  what 
'originals,'  and  that  therefore  no  question 
Is  i^esented  for  determination,  because  this 


Court  cannot  say  what  parts  of  said  'tran- 
script are  a  part  of  the  record.'"  Under 
our  Code  of  Civil  Froceedure  no  original 
paper,  document,  or  entry  In  a  cause  can 
be  incorporated  In  the  transcript  filed  on  ap- 
peal to  this  court,  but  all  papi^rs,  .documents, 
and  entries  must  be  copied  In^  the  tran- 
sorlpt,  and  If  any  original  paper,  document, 
or  entry  Is  Incorporated  in  the  transcript, 
it  will  be  disregarded,  ^ectlonp  690,  691, 
Bunts'  Ann.  St  l&OS  (sections,  G61,  662, 
Bums'  Ann.  Bt  1901);  Mankln  v.  Fennsyl- . 
vanla  Co.,  160  Ind.  447,  451,  452,  67  N.  B. 
228,  and  cases  cited.  The  only  excepticm  to 
this  rule  is  that  created  by  section  657,  Bums' 
Ajin.  St  1908  (section  638a,  Bums'  Ann- 
St  1901),  under  which  an.. original  bill 
of  exceptions  containing  the  evidence  may 
be  embraced  In  the  transcript  without  copy- 
ing It  therein.  Mankin  y.  Pennsylvania  Co., 
1(10  Ind.  461,  452,  67  N.  E.  229.  The  prsedpe 
called  for  copies  of  "the  complaint  summons, 
and  the  return  of  the  sherUf  thereon,  all 
affidavits  and  papers  filed,  and  tl)e  orders 
made  by  the  judge,  and  all  proceeding  there- 
on," while  the  clerk  certified  that  the  tran- 
script contains  "full,  true,  and  correct  cop- 
ies, or  the  originals  of  all  papers  and  en- 
tries in  said  canse  required  by  the  forego- 
ing prseclpe."  The  certificate  to  the  tran- 
script is  copied  from  the  form  set  out  in 
sectlMi  7,  Acts  1903,  p.  341,  c.  193,  being  sec- 
tion 067,  Burns'  Ann.  St  1908.  When,  as 
hi  this  case,  the  transcript  contains  only 
such  papers  and  entries  a^  can  be  made  a 
part  of  the  transcript  by  copying  the  same 
therein,  the  words  "or  the  originals"  should 
be  omitted  from  said  certificate.  When  the 
original  bill  of  exceptions  containing  the  evi- 
dence is  embraced  In  the  transcript,  that 
fact  should  be  shown  by  the  clerk's  certifi- 
cate, 80  as  to  identify  it  It.  will  be  observ- 
ed, however,  that  said  clerk's  certificate  is 
that  the  transcript  contains  "full,  true^  and 
correct  copies,  or  the  originals,  of  all  papers 
and. entries  In  said  cause  required  by  the 
foregoing  pnecipe"  and  as  the  preecipe  only  re- 
quired "copies,"  and  pot  "the  originals,"  of 
any  paper  or  entry,  the  meanipg  of  the  clerk's 
certificate  is  that  all  the  .papers  and  entries 
in.  the  transcript  are  copies,  because  that  Is 
what  the  precipe  required. 

It  is  next  insisted  by  appellant  that  May, 
one  of  the  defendants,  "Is  not  a  member  of 
the  partuershlp,  and  did  not  sign  the  articles 
of  copartnership,  and  therefore  is  not  such 
an  'aggrieved  party*  as  can  appeal  under 
section  12S9,  Bums'  Ann.  St.  190S  (section  1245 
Bums'  Ann.  St  1901),"  which  provides  that 
"the  party  aggrieved"  may  appeal  from  inter- 
locutory orders  appointing  a  receiver.  Said 
May  was  named  as  erne  of  the  defepdants  In 
the  complaint  and  It  is.  alleged  therein  that 
said  defendants  entered  Into  a  partnership 
with  four  other  persons  named  in  the  com- 
plaint    Appellee,  however,  claims  that  the 
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"articles  of  copartnershli*,"  wbldi  are  filed 
with  tbe  complaint,  and  made  a  part  there- 
of as  "Exhibit  A,"  show  that  said  agreement 
was  not  signed  by  May,  and  "that  there- 
fore It  appears  that  be  Is  not  a  member  of 
said  partnership."  We  do  not  thintc  said 
exhibit,  even  if  not  signed  by  May,  shows 
that  he  was  not  a  member  of  said  firm,  as 
against  the  direct  allegation  of  the  complaint 
that  be  was  a  member.  Besides,  this  is  a 
suit  for  the  dissolution  of  said  partner- 
■  ship  and  an  accounting,  and  for  a  sale 
of  the  partnership  property,  and  it  Is  not, 
therefore,  foimded  on  said  articles  of  co- 
partnership; and,  even  If  filed  with  tbe  com- 
plaint as  an  exhibit,  they  form  no  part  there- 
of, and  cannot  be  referred  to,  eitlter  to  sus- 
tain or  overthrow  the  complaint  or  any  part 
thereof.  Gum-EIastlc,  etc.,  Go.  y.  Mexico 
Co.,  140  Ind.  168,  160,  161,  39  N.  H.  443,  30 
t/.  R.  A.  700,  and  authorities  cited.  As  May 
is  a  defendant,  and  the  complaint  alleges 
that  all  tbe  defendants  were  members  of 
said  copartnership,  and  asks  relief  against 
them  all,  he,  as  well  as  his  codefendants, 
is  "aggrieved"  within  the  meaning  of  said 
section  1280  (1245)  supra,  and  is  entitled  to  ap- 
peal thereunder.  If  all  of  the  defendants 
"aggrieved"  did  not  appeal,  as  claimed  by 
appellee,  this  will  not  atfect  the  rights  of 
those  who  did  appeal,  because  the  statute 
gives  the  right  of  appeal  to  a  part  of  sever- 
al coparties. 

Appellants  Insist  that  the  interlocutory  or- 
der appointing  tbe  receiver  was  made  before 
the  commencement  of  the  action,  and  was 
therefore  without  jurisdiction.  The  sum- 
mons Issued  In  the  cause  and  tbe  return  of 
the  sheriff  thereon  are  set  out  in  the  tran- 
script Tbe  summons  Is  dated  August  15, 
1907,  the  same  day  the  complaint  was  filed 
and  tbe  receiver  appointed,  and  required 
the  defendants  to  appear  and  answer  the 
complaint  on  October  15,  1907.  The  return 
of  the  sheriff  shows  that  the  summons  "came 
to  hand  9  o'clock  a.  m.  Aqgust  16,  1907," 
and  that  he  served  the  same  on  each  of  the 
defendants  August  22,  1907.  Appellee  In- 
sists that  "the  summons  and  the  return 
thereon  form  no  part  of  the  record  where 
all  the  defendants  appear" — citing  section  691, 
Bums'  Ann.  St  1908;  Miles  v.  Buchanan, 
36  Ind.  490.  The  record  does  not  show  that 
the  defendants,  or  any  of  them,  appeared 
to  said  action.  Taking  the  appeal  from  the 
Interlocutory  order  appointing  the  receiver 
was  not  an  appearance  to  the  action.  Tbe 
appeal  was  taken  in  vacation  of  the  court 
below,  and  the  transcript  filed  in  this  court 
August  22,  1907.  The  next  term  of  said 
court  at  which  the  defendants  were  required 
to  appear  and  answer,  commenced  October 
14,  1907,  so  that  there  could  be  no  oppor- 
tunity for  appellants  to  appear  to  said  action 
within  the  meaning  of  section  691  (662),  su- 
pra, until  long  after  the  appeal  was  taken. 
We  hold,  therefore,  that  the  summons  and 
return  of  the  sheriff  thereon  are  properly  i-n 


the  record  and  form  a  part  thereof.  See, 
also.  Acts  1903,  c.  193,  p.  339,  f  3  (section 
663,  Bums'  Ann.  St.  1908). 

It  has  been  provided  by  the  statute,  since 
the  taking  effect  of  the  Code  of  Civil  Pro- 
cedure in  1853,  that  "A  civil  action  shall 
be  commenced  by  filing  In  the  office  of  tbe 
clerk  a  complaint  and  causing  a  summons 
to  be  Issued  thereon."  2  Rev.  St.  1876,  p.  46, 
i  34;  section  314,  Rev.  St  1881;  section 
317,  Bums'  Ann.  St  1908.  It  has  been  oni- 
formally  held  by  this  court  under  said  sec- 
tion that  the  summons  Is  not  issued  imtll 
delivered  to  the  officer  charged  by  the  law 
with  the  service  thereof.  Fordice  v.  Hardes- 
ty,  96  Ind.  24;  CSiarlestown,  etc.,  Tp.  v. 
Hay,  74  Ind.  127;  1  Works,  Prac,  &  Pldg. 
ff  204,  247.  In  1881  the  Legislature,  with  a 
knowledge  of  said  construction  of  said  pro- 
vision, re-enacted  the  same  (Acts  1881,  {  65, 
p.  249,  c.  38;  section  317,  Bums'  Ann.  St 
1908  [section  316,  Burns'  Ann.  St.  1901]),  and 
thereby  adopted  said  construction.  Board, 
etc.,  V.  Conner,  165  Ind.  484,  496,  58  N.  E. 
828,  and  authorities  cited;  Cain  v.  Allen, 
168  Ind.  8,  17,  18,  79  N.  E.  201,  896.  It  has 
been  held  under  said  section  of  the  Acts  of 
1881,  that  the  process  must  be  delivered  to 
the  officer  authorized  to  serve  It  before  the 
action  is  deemed  commenced.  Alexander, 
etc.,  Co.  V.  Irish,  152  Ind.  535,  53  N.  E.  762. 
As  the  action  is  not  commenced  until  the 
summons  is  delivered  to  tbe  sheriff,  his  re- 
turn should  show,  aa  it  does  in  this  case, 
when  the  summons  was  received  by  him. 
1  Works,  Prac.  &  Pldg.  {  247.  The  summons 
and  the  return  thereon,  therefore,  show  that 
the  receiver  was  appointed  the  day  before  the 
action  was  commenced.  It  follows  that  the 
Judge  had  no  Jurisdiction  to  appoint  a  re- 
ceiver. Alexander,  etc.,  Co.  v.  Irish,  152  Ind. 
555,  53  N.  E.  762.  This  is  not  a  collateral 
attack  on  said  order  appointing  the  receiv- 
er, as  claimed  by  appellee,  but  a  direct  at- 
tack thereon  by  appeal.  Van  Fleet's  Col- 
lateral Attack,  i  2. 

Appellee  contends  that  this  court  cannot 
review  the  case  upon  the  evidence,  because 
there  is  no  bill  of  exceptions  containing 
the  evidence  in  the  record,  and  nothing  to 
show  what  evidence  was  given  at  the  hearing, 
when  the  Interlocutory  order  was  made  ap- 
pointing the  receiver.  Section  1288,  Burns' 
Ann.  St  1908  (section  1244,  Burns'  Ann.  St 
1901),  prohibits  the  appointment  of  receivers 
without  notice  "except  upon  sufficient  cause 
shown  by  affidavit"  This  provision  clearly 
limits  the  evidence  at  such  bearing  to  affi- 
davits, which  must  be  filed  in  the  cause. 
This  Includes  the  complaint  if  properly  veri- 
fied. In  Sallivan.  etc.,  Co.  v.  Blue,  142  Ind. 
407,  41  N.  B.  805,  this  court  said,  concern- 
ing said  provision  (pages  417,  418,  of  142 
Ind.,  page  808,  of  41  N.  E.):  "Where  there 
Is  an  appearance  by  the  adverse  party  to  an 
application  for  the  appointment  of  a  re- 
ceiver, or  where  there  has  been  notice  of 
such  application  to  such  party,  the  complaint 
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and  affldavlts  may  not  contain  or  Btate 
(acts  enough  to  waiTant  or  Justify  the  ap- 
pointment of  a  receiver,  and  yet  the  oral 
evidence  adduced  may  have  been  .  sufficient 
to  enlarge  the  cause  stated  on  paper,  so  as 
to  entitle  the  applicant  to  the  appointment 
applied  for.  Not  so  In  the  case  of  an  ap- 
pointment without  notice.  There  the  statute 
quoted  has  wholesomely  provided  that  cause 
for  an  appointment  of  a  receiver,  without 
notice  to  the  adverse  party,  must  be  shown 
by  affidavit.  That  implies  that  It  must  be 
In  writing  and  filed  as  the  cause  of  such 
appointment  Thus  the  adverse  party  may 
know  the  exact  facts  upon  which  the  Judge 
acted  in  appointing  a  receiver  in  his  absence 
and  wresting  from  him  the  control  of  his 
pr«9>erty  without  a  hearing  or  an  opportuni- 
ty for  such  hearing.  Without  such  facts  be- 
ing spread  upon  the  record,  on  appeal  to 
a  higher  court  from  such  an  interlocutory 
order  allowed  by  another  section  of  the  same 
statute,  the  appeal  might  prove  to  be  fruit- 
less and  tinavalling.  So  that  we  must  look 
to  the  facts  stated  on  paper,  at  the  time 
the  application  in  this  case  was  made,  ex- 
clusively to  find  the  cause,  If  any  there  was, 
to  Justify  the  appointment  without  notice." 
The  verified  complaint  and  all  affidavits,  if 
any,  read  In  evidence  on  the  ex  parte  ap- 
plication for  the  appointment  of  the  re- 
ceiver, are  a  part  of  the  record  without  a 
bill  of  exceptions,  under  section  8,  Acts 
1903,  pi  S39,  c.  193,  being  section  663,  Bums' 
Ann.  St  1908. 

The  prsecl'pe  called  for  a  transcript  of 
the  "complaint,"  and  "all  affidavits  and  pa- 
pers filed,"  and  the  clerk's  certificate,  which 
imports  absolute  verity  (Justice  v.  Justice, 
115  Ind.  aOl,  16  N.  E.  616:  Bozeman  et  al. 
V.  Cale  et  al.,  139  Ind.  187,  191.  35  N.  E. 
828,  and  cases  cited),  certifies  that  the  tran- 
script contains  copies  of  all  papers  and  en- 
tries required  by  the  praecipe.  It  is  shown, 
therefore,  that  aU  the  evidence  given  at  the 
hearing  is  in  the  record.  As  no  affidavit  is 
contained  in  the  record,  except  the  verified 
complaint  we  must  say  that  the  only  evi- 
dence given  at  the  ex  parte  hearing  for  said 
amwintment  was  the  verified  complaint,  which 
reads  as  follows:  "The  plaintiff  complains 
of  the  defendants,  and  says  that  he  and  said 
defendants  are  all  citizens  and  residents  of 
Monroe  county,  Ind.,  living  In  or  near  the 
town  of   EllettsvIUe  of  said  county,   that 

theretofore,  to  wit,  on  the  day  of  , 

1900,  they,  together  with  Gilbert  K.  Perry, 
Isaac  N.  Pressley,  Steve  Szawtkowski,  and 
George  W.  Fletcher,  entered  Into  a  partner- 
ship for  the  purpose  and  installation  of  a 
swltdi  board,  and  certain  wires  and  other 
fixtures,  to  be  used  in  connection  with  a  sys- 
tem of  telephoaes,  in  and  near  said  town, 
which  said  agreement  is  in  writing,  Is  filed 
herewith,  marked  "Exhibit  A,"  and  made  a 
part  hereof;  that  in  pursuance  of  said  writ- 
ten agreement  a  switch  board,  certain  wires, 
and  other  fixtures  were  purchased  and  In- 


stalled at  the  cost  of  about  $400;  that  for 
the  purpose  of  operating  said  telephone,  poles 
were  erected  and  wires  extended  to  differoit 
persons,  each  person  paying  a  stipulated 
amount  per  month  for  the  services  of  the 
operator,  besides  paying  for  the  drop.  Trunk 
lines  were  -also  brought  by  said  copartners, 
connecting  said  switch  board  at  Ellettsville 
with  White  Hall,  Spencer,  Gosport,  and  with 
other  towns  and  switch  boards,  all  of  which 
wires  were  the  property  of  said  partnership; 
that  property  to  a  considerable  value  thus 
accumulated;  that  from  the  charges  made 
difTerent  ones,  for°  the  use  of  said  switch 
board,  and  for  the  payment  of  operators, 
there  has  now  accumulated,  and  is  now  in 
the  hands  of  said  Lincoln  May,  as  the  treas- 
urer of  said  partnership,  the  sum  of  $148.91. 
And  this  plaintiff  avers'  that  he  became  the 
owner  by  purchase  of  the  interest  of  said 
Herman  U.  Grant  In  said  switch  board,  ac- 
cumulations, profits,  trunk  lines,  etc.,  and 
that  said  Grant  now  has  no  interest  therein. 
And  this  plaintiff  alleges  that  the  poles  In 
use  by  the  patrons  of  said  switch  board  have 
many  of  th^m  become  rotten;  that  many 
have  fallen,  and  others  are  liable  to  fall, 
that  there  never  was  any  franchise  granted 
by  the  town  of  Ellettsville  for  the  use  of  its 
streets  or  alleys  for  the  erection  of  poles,  or 
the  maintenance  and  operation  of  said  tele- 
ph<»ie ;  that  the  wires  were  and  are  fasten- 
ed to  trees,  houses,  and  other  buildings,  caus- 
ing great  danger  from  fire  and  lightning; 
that  the  owners  are  not  giving  It  proper  at- 
tention; that  spme  of  them  are  threatening 
to  sell  or  dispose  of  the  whole  outfit  to  an- 
other set  of  men,  whom  this  plaintiff  Is  in- 
formed liave  no  rights  in  said  town,  for  the 
erection  and  operation  of  a  telephone  line; 
that  no  satisfactory  records  or  accounts  of 
the  receipts  and  expenditures  are  kept ;  that 
threats  are  being  made  to  remove  the  said 
switch 'board  to  another  place,  thus  destroy- 
ing or  impairing  its  usefulness;  that  it  is  not 
receiving  the  care  and  attention  that  its  im- 
portance demands ;  that  it  is  connected  with 
many  patrons,  who  are  entitled  to  good  serv- 
ice, and  who  are  not  receiving  it;  that  trou- 
ble Is  existing  among  the  owners;  that  per- 
sons who  have  no  Interest  in  said  switch 
board,  trunk  lines,  or  accumulations  are  as- 
soming  to  and  are  controlling  it;  that  It  is 
running  down  and  deteriorating,  and  will 
soon  be  worth  nothing  if  not  given  the  prop- 
er care  and  attention;  that  this  plaintiff  is 
informed  and  believes  there  are  dues  owing 
for  services,  and  for  the  use  of  said  switch 
board,  long  past  due,  and  which  no  effort  is 
being  made  to  ascertain  and  collect;  that  it 
is  being  run  without  profit  and  unsatisfacto- 
rily to  the  owners;  that  If  said  property  is  not 
taken  into  the  care  of  some  competent  and 
reliable  person,  who  will  take  care  of  the 
property,  who  will  account  for  the  rents  and 
profits,  collect  the  past  unpaid  dues  and 
charges,  It  will  be  a  total  loss  to  the  owners. 
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The  plalntfif  therefore  asks  that  said  part- 
aershlp  be  dlSBolved;  that  an  accounting  be 
bad;  that  there  be  a  marshaling  of  the  as- 
sets ;  that  the  debts  be  collected,  and  that  the 
assets  be  converted  Into  cash;  that  for  the 
parpose  of  operating  the  said  telephone,  and 
the  collection  of  the  revennee,  the  oollectlon 
of  the  unpaid  indebtedness,  the  conversion 
of  the  assets  Into  cash,  the  marshaling  of 
the  assets,:  e^  receiver  be  appointed  by  this 
court  under  Its  order,  and  by  Its  direction 
.take  possession  of  and  operate  said  tele- 
.phone;  take  possession  of  said  .trunk  lines, 
switch  board,  money  on-  bands,  other  prop- 
erty belonging  to  said  partnership,  collect 
the  revenues,  collect  all  uncollected  dues  or 
rentals,  and  that  when  so  collected  under 
the  order  of  the  court,  hereinafter  to  be 
made,  be  sell  said  property;  and  your  peti- 
tioner would  show  that,  by  reason  of  the 
threats  to  dispose  of  said  switch  board,  to 
remove  it  to  other  quarters,  to  sequester  said 
cash  on  hands,  by  reason  of  which  the  value 
of  said  property  will  be  greatly  decreased. 
If  not  entirely  destroyed,  the  emergency  ex- 
ists for  appointment  of  a  receiver,  and  that 
If  the  time  Is  taken  to  give  notice,  great 
damage  is  likely  to  result  to  your  petitioner 
and  likewise  to  the  owners  of  said  property. 
He  therefore  asks  that  a  receiver  be  appoint- 
ed without  notice,  and  for  all  other  and  prop- 
er relief." 

Section  1288,  Bums*  Ann.  St.  3908  (section 
1244,  Burns'  Ann.  St  1901)  provides:  "Re- 
ceivers Shan  not  be  appointed,  either  In  term 
or  vacation,  te  any  case,  until  the  adversfe 
Tarty  shall  have  appeared,  or  shall  have  had 
reasonable  notice  of  the  application  for  stich 
appointment,  except  upon  sufficient  cause' 
shown  by  affidavit"  It  is  evident  under  said 
section  that  It  mn$t  appear,  either  in  tbfe 
verified  complaint  or  by  affidavit  not  only 
that  there  was  a  cause  for  the  appointment 
of  a  receiver,  but  that  there  was  cause  f^r 
such  appointment  without  notice.  If  suffi- 
cient cause  for  not  giving  reasonable  notice  is 
not  shown  by  affidavit  the  appointment  is 
forbidden  by  said  section  and  Is  erroneous. 
The  statute  beliig  silent  as  to  what  will  con- 
stitute sufficient  cause,  we  'must  look  to  prec- 
edents '  and  adjudged  cases  to  determine 
that  question:  Wabash  R.  Go.  v.  Dykeman 
a892)  133  Ind.  56,  65,  82  N.  E.  823.  By  the 
established  practice,  independent  of  statute, 
courts  of  equity,  being  adverse  to  Interfer- 
ence ex  parte,  will  entertain  In  ordinary  cas- 
es an  applicahon  fbr  the  appointment  of  a 
receiver  only  after  notice  to  the  defendant  or 
a  rule  to  show  cause.  High,  Receivers  (Sd 
Ed.)  g{  111,  112.  There  Is  nothing  in  said 
verified  templalnt  showing,  as  required  by 
the  authorities,  that  the  defendants  were  be- 
yond the  Jurisdiction  of  the  court  or  could 
not  be  found,  or' that  ttiere  was  on  emergency 
rendering  Interference,  before  there  was  time 
to  give  notice,  necessary  to  prevent  waste  or 


destruction  or  loss,  or  that  notice  Itself  would 
Jeopardize  the  taking  possession  of  the  prop- 
erty over  which  the  recrivershlp  may  be  or- 
dered, or  that  there  was  any  imperious  nec- 
essity requiring  Immediate  action,  and  that 
protection  could  not  be  afforded  the  plaintiff 
by  a  temporary  restraining  order  without  no- 
tice or  in  any  other  way.  Without  such 
proof  the  appointment  of  a  receiver  without 
notice  Is  erroneous.  Henderson  v.  Reynolds, 
Ititt  Ind.  522,  52&-«30,  81  N.  E.  494,  11  L.  R. 
A.  (N.  8.)  960,  and  cases  cited ;  Continental, 
etc.  Go.  ▼.  Bryson,  168  Ind.  485,  81  N.  B. 
210,  and  cases  cited.  Appellee  cites  Fink  v. 
Montgomery,  162  Ind.  424,  68  N.  E.  1010,  and 
Goshen  v.  City,  etc.,  150  Ind.  279,  49  N.  EL 
164,  but  there  was  notice  to  the  adverse  par- 
ty In  the  case  last  cited,  and  an  appearance 
at  the  hearing  in  the  case  first  cited,  as  re- 
quired by  section  1288  (1244)  supra.  Those 
cases  are  therefore  not  in  point  here;  The 
verification  of  the  complaint  was  on  the 
"teller*  of  the  party  making  it  and  the  some 
was  not  therefore  admissible  In  evidence  at 
the  bearing  -of  the  apiHlcation.  The  com- 
plaint, to  be  admissible  in  evidence,  must  be 
verified  in  positive  terms.  Henderson  v.  Rey- 
nolds, 168  Ind.  522,  523-528,  81  N.  E.  494,  11 
L.  R.  A.  (N.  S.)  960,  and  authorities  cited; 
Spurgeon  v.  Rhodes,  167  Ind.  1,  7,  78  N.  B. 
228. 

The  interloeutbry  order  appointing  a  r^ 
celver  is  therefore  reversed. 


.      (42  Ina.  A.  EE4) 

DEPUTT  et  al.  v.  DOLIiARHIDE  et  al, 
(Ho.  6,437.) 

(Appellate  €!ourt  of  Indiana,  Division   No.  2. 
Nov.  24,  190a) 

1.  JVDGMBRT  (8  618*}— BnOOT  AlTAOK. 

An  action  to  .review  a  judgment  in  parti- 
tion on  the  ground  that  plaintiffs  at  the  time  of 
the  filiue  of  the  partition  action  were  nonresi- 
dents; that  none  of  them  were  personally  aerv- 
ad  With  summons  and  did  not  appear  in  the 
action;  that  judgment  went  against  them  by 
default;  and  that  the  partition  was  unequal 
and  fraudulent— Is  a  direct  attack  on  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  {  518.»] 

2.  Process  (J  84*)— Publicatiow— STATDTomr 
Requibeiibrtb  —  Necbssitt    sob    Oomsu- 

ANCE. 

Failure  to  strictly  follow  Burns'  Ann,  St. 
1908,  §g  322,  496,  504  (Bums'  Ann.  St.  1001,  $| 
320,  481,  489),  providing  for  publication  of  no- 
tice of  an  action  to  nonresidents  and  for  proof 
of  Buch  publication,  InvalidateB  the  judgment. 

[EM.    Note.— For'  other    cases,  '  see-   Process, 
Cent  Dig.  {  98;   Dec.  Dig.  &  84.*] 

8.  Jtjdgmknt  (S  17*)— Pbocess  to  ScBtAin— 
Betubn  ako  F&oor  or  Sebvice  ob  Publi- 
cation—NECEBsrrT. 

No  jurisdiction  Is  acquired  in  an  action  un- 
til a  return  of  process  or  proof  of  publics tion^ 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  81;    Dec.  Dig.  f  17i»l 
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4.  Piocnn  Q  188*)  — NonoB  ow  Aonon  — 
Pboot  of  fobuication— SOmCIEWCT. 
Under  Bums'  Ann.  St.  1008,  I  604  (Burns* 
Ann.  St.  1901,  §  489),  proriding  that  proof  of 
•errice  of  any  prdcem  issued  b;  th*  teurt'or  of 
any  notice  reqnired  to  be  served  on- any.  partjr 
shall  be  as  follows:  "  •  •  •  Thirt:  In  case  of 
publication,  a  printed  copy  vith  the  affidavit  of 
the  printer,  his  foreman  or  clerk  or  of  any 
competent  witnees"— a  paper  porportinc.  to  ba 
an  affidavit  of.  publication  of  nejtice  oX-fua  action 
was  ioBufficient  where  no  name  was  subscribed 
to  the  Jurat. 

[Ed.  Note.— For  otlter  cases,  see  Process,  Ont 
Dig.  is  181-186 ;    Dec.  Dig.  i  13&*] 

6.  AmoAvrra  (S  12*)— Jubat. 

A  jurat  nnist  be  signed  by  an  offi<^r  with 
the  addition  of  his  offlpial  seal. 

[Ed.   Note.— For  other   cases,   see  Affidavits, 
Cent.  Dig.  gji  48,  52,  53;   Dec.  Dig.  |  12.*] 

«.  JvTtavzjm  (S  625*)— Acnow  to  Bevikw— 

BKCITAI,     or    JlTBISDICTION   —  GOROLUaiVB* 
IRSS. 

The  mere  finding  of  jurisdiction  Is  not  con- 
-dnsire,  and,  in  case  of  default,  the  question  of 
jurisdiction  may  be  raised  by  a  direct  attadc. 

[Ed.   Note.— For   other  eases,   see   Judgment, 
Cent  Dig.  M  668,  982^^;   Dec.  Dig.  f  K25.*] 

7.  CouBTS' ({  35*)— JTntisDionoN  —  P&EscuF- 
noN— Defbcib  Atfabbht  in  REooao. 

The  presumption  in  favor  of  tlie  jurisdic- 
tion of  a  court  will  not  prevail  where  the  proof 
of  publication  of  notice  appears  in  fhe  record 
to  be  insutfident. 

[Ed.  Note^— For  other  cases,  see  OoOrts,  Gent. 
Dig.  S  141 ;   Dec.  Dig.  g  85.*] 

■6.  FABTITION  (I  95*)-^UDOMERX»— Bevlbw. 

The  right  of  a  party  not  served  with  pro- 
cess in  partition  to  be  relieved'  from  the  judg- 
ment or  to  a  review  thereof  is  not  limited  to 
Bums'  Ann.  St.  ISOSt  {  646  (^Burns'  Addl  St. 
1901,  {  62S),  relating  to  the  review  of  judgments, 
and  providing  that  the  complaint  may-be  filed  for 
any  error  of  law  appearing  in  the  proceedings 
and  judgment  within  one  year,  etc.,  ont  be  may 
proceed  under  section  1266  (Bums'  Ann.  St. 
1901,  S  1223),  pertaining  to  the  partition  of  real 
estate,  and  providing  that,  on  showing  sufficient 
cause,  any  person  not  served  with  summons  may 
within  one  year  after  sudi  partition  is  confirm- 
ed appear  and  open  tb^  proceedings  and  obtain 
a  review  thereof,  etc. 

[Ed.    Note.— For   other  cases,   see   Partition, 
Dec.  Dig.  »  95.*] 

9.  Paktition   (J   114*9— Jttdomentb—Rbvtitw. 

Though  Burns'  Ami.  St.  1908,  i  1265  (Bums' 
Ann.  St.  1901,  i  1222),  authorizes  ^he  court 
to  allow  reasonable  attorney's  fees  in  partition, 
the  allowance  of  $300  fees  was  erroneous  as  to 
defaulted  parties  not  served  With  process  wheiv 
only  $200  was  demanded  in  the  coayilaint; 
since,  in  the  absence  «f  an  answer,  the  relif 
granted  cannot  exceed  the  relief  demanded,  and 
as  to  such  defaulted  parties  the  amount  claimed 
was  not  amendable  below  and .  could  not  l>e 
treated  as  amendable  on  appeal. 

[Ed.    Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  I  114.*] 

10.  Pabtition   (I  94*)— Repobt  of  Comas- 
BioNERs— Failuke  to  Except-^Watveb. 

Defendants  in  partition  who  were  not  serv- 
ed with  process,  and  were  not  in  court,  waived 
nothing  by  failing  to  except  to  the  report  of  the 
commissioners. 

[Ed.    Note.— For  other   cases,   see   Partition, 
Dec.  Dig.  {  94.*] 

Appeal  from  Circnlt  Court,  Jennings  Coun- 
ty; F.  M.  Tbompsoii,  Judge. 
Action  by  Charles  W.  Deputy  and  others 


agataMt  Wlnnifred  DoUartilda  and  otbers. 
Judgment  for  defendants,  and  ptaiatiffs  ap- 
peid.  Rerersed  witU  Instractlons  to  over- 
rule  the  demnrrer  to  the  complaint 

Dixon  Sc  Meloy  and  Batchelor  &  Son,  foi 
appellants.    New  te  New,  for  appellees. 

COS^STOCK,  t.  J.  Action  to  review  a 
judgment  in  partition,  being  tiased  on  sec- 
tions 645,  640,  Bums' 'Ann.  St  1908  (sections 
627,  628,  Bums'  Ann-  St  1901),  for  review 
of  jtidgments  generally,  and  section  1266, 
Bums'  Ann.  St  1908  (section  1223,  Bums' 
Ann.  St  1901),  for  review  of  judgments  In 
partition.  A  demurrer  for  want  of  facts 
filed  l)y  appellees  Bllzabeth  I-ett  Timothy  S. 
Lett,  Martha  Gruber,  and  Joim  H.  Gruber 
was  sustained.  Plaintiffs  refusing  to  plead 
further,  judgment  *as  rendered  against  them' 
for  costs.  The  action  of  the  court  In  sustain- 
ing said  demurrer  is  assigned  Ab  error. 

.'Summarized,  the  amended  complaint  at*. 
leged:  That  the  plaintiffs  were  at  the  time 
of  the  filing  of  the  partition  action  and  ever 
since  had  been  nonresidents  of  the  state  of 
Indiana.  That  none  of  the  plaintiffs  were  per- 
sonally served  with  suipmons  oC  the  pendency 
of  said  action,  and  that  tbey  did  not  appear' 
in  said  action,  either  In  person  or  by  counsel. 
That  judgment  was  taken  against  them  in 
said  action  by  default  That  they  had  no  no- 
tice or  knowledge  of  the  report  made  by  the 
commissioners  until  long  after  said  report  bad 
been  approved.  .That  none  of. the  plaintiffs 
have  taken  possession  of  the  tracts  attempted 
to  be  set  off  to  them  In  severalty,  bare  accept- 
ed no  benefits  under  the  alleged  judgment  nor 
acted  In  any  manner  under  the  same.  That 
the  partition  so  made  should  be  reviewed  and 
set  aside  for  the  toilowlng  reasons:  First 
That  certain  errors  of  law  were  committed 
by  the  court  In  said  partition  action,  to  wit: 
(a)  That  the  court  erred  In  finding  tha^  due 
notice  bad  been  given  by  publication  to  ap- 
pellants of  the  pendency  of  said  action;  It 
being  alleged  that  there  was  no  proof  of  pub- 
lication of  notice  In  said  cause,  (b)  That 
tlie  advancement  to  Wlnnlf  red  Dollarhlde  was 
not  taken  Into  consideration  by  the  commls- 
sloneis  in  the  partition,  although  the  original 
complaint  alleged  such  advancement  and  all 
the  defendants  defaulted,  (c)  That  the  court 
en«d  in  allowing  tlie  attorney  for  the  plain- 
tiffs in  said  partition  suit  a  fee  of  $300 
when  only  $200  was  asked  for  in  the  com- 
plaint, and  that  the  proportionate  part  of 
said  attorney's  fee  is  taxed  against  and  made 
a  lien  on  the  respective  shares  so  set  off  to 
I  the  plaintiffs.  Second.  That  the  partition  so 
made  Is  grossly  ungual  and  fraudulent,  in 
that  at  least  one-third  part  in  value  was  set 
off  to  EHlzabetb  Lett,  and  one-fourth  part  in 
value  was  set  off  to  Martha  Gruber,  when,  as 
provided  In  the  interlocutory  decree,  only  one- 
sixth  part  in  value  should  have  been  set 
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off  to  each  of  said  parties.  That  the  portion 
set  off  to  Bald  Elizabeth  Lett  and  Martha 
Gmber  comprises  all  the  bottom  and  fertile 
land ;  while  the  parts  set  off  to  the  plaintiffs 
comprises  only  npland,  in  a  large  part  on- 
tillable  and  of  small  ralae  compared  to  the 
parts  set  off  to  said  Elizabeth  Lett  and  Mar- 
tha Gmber.  That,  although  said  real  estate 
was  easily  of  the  value  of  $10,000  to  $15,000, 
the  share  set  off  to  Elizabeth  Lett  Is  worth 
at  least  $4,000,  and  the  share  set  off  to  Mar- 
tha Gruber  is  worth  at  least  $2,500,  while 
the  share  set  off  to  plaintiff  Charles  Deputy 
Is  worth  not  to  exceed  $1,500.  That  the 
share  set  off  to  the  plaintiff  Addle  McCasIln 
Is  worth  not  to  exceed  $1,200,  and  that  the 
share  so  set  off  to  the  plaintiff  Opal  Purdue 
Is  worth  not  to  exceed  $300.  That  the  shares 
set  off  to  Maiy  Potter,  Addle  Class,  and  Wes- 
1^  D.  Class  are  worth  much  less  than  one- 
fourth  the  value  of  the  share  of  Elizabeth 
Lett,  and  that  the  share  of  Wlnnlf  red  Dollar^ 
hide  Is  worth  not  to  exceed  one-half  the  val- 
ue of  the  share  of  said  Elizabeth  Lett,  al- 
though the  said  Interlocutory  decree  provid- 
ed that  said  real  estate  should  be  set  off  In 
the  following  proportions:  To  Martha  Gru- 
ber, Elizabeth  Lett,  Charles  W.  Deputy,  Ad- 
dle Deputy,  and  Wlnnifred  Dollarhlde  each 
one-sixth  part  in  value;  to  Opal  Purdue, 
Addle  Class,  and  Wesley  D.  Class  and  Mary 
Potter  each  one  twenty-fourth  part  in  value. 
That  said  real  estate  is  not  susceptible  of 
division,  and  that  the  commissioners  were 
well  aware  of  said  fact  That,  In  addition 
to  setting  off  the  valuable  land  to  said  Eliza- 
beth Lett  and  Martha  Gruber  in  a  far  great- 
er proportion  than  said  parties  were  enti- 
tled, said  commissioners  did  further  cut  up 
the  other  shares  of  the  real  estate  into  ir- 
regular shapes  by  granting  a  roadway 
through  the  entire  tract  to  said  Elizabeth 
Lett,  thereby  making  them  less  valuable. 
That  Ihe  entire  proceedings,  pleadings,  and 
papers  In  the  original  partition  action  are 
set  out  In  said  amended  complaint  That  the 
prayer  of  the  complaint  Is  that  the  judgment 
be  reviewed  and  set  aside,  and,  if  the  court 
finds  said  real  estate  to  be  susceptible  of  di- 
vision, that  commissioners  be  appointed  to 
divide  that  portion  and  to  sell  the  remain- 
der, or.  If  the  court  finds  that  said  real 
estate  is  not  susceptible  of  division,  that  com- 
missioners be  appointed  to  sell  the  same  and 
divide  the  proceeds  according  to  the  respec- 
tive Interests  of  the  parties,  and  for  all  oth- 
er proper  relief. 

Where  an  attack  on  a  judgment  Is  collater- 
al— ^that  Is,  not  for  the  express  purpose  of 
annulling,  modifying,  or  correcting  it — the 
remedy  is  by  appeal  within  the  time  and  In 
the  manner  prescribed  by  law.  The  case  be- 
fore us  is  a  direct  attack.  Harman  v.  Moore, 
112  Ind.  221,  18  N.  B.  7ia  The  appellants 
contend  that  the  court  had  no  jurisdiction  over 
them  t)ecause  they  were  nonresidents,  and 
because  no  proof  of  pendency  of  action  was 
filed.    The  record  in  the  former  action  shows 


an  order  for  the  publication  of  nonresident 
notice.  The  decree  deftiultlng  them  is  as  fol- 
lows: "•  •  •  And  plaintiffs  further  show 
that  the  defendants  Addle  D.  Deputy,  Opal 
Purdue,  Mary  Potter,  and  Charles  Wesley 
Deputy,  being  nonresidents  of  the  state  of  In- 
diana, as  shown  by  the  affidavit  heretofore 
filed,  have  also  been  served  with  the  notice 
of  the  filing  and  pendency  of  said  complaint 
and  the  time  and  place  fixed  for  the  hearing 
thereof  by  publication  of  such  notice  for 
three  weeks  successively  in  the  Banner  Plain 
Dealer,  a  public  newspaper  of  general  circu- 
lation, printed  In  the  city  of  North  Vernon, 
Ind.,  the  last  of  which  publications  was  made 
and  completed  at  least  30  days  prior  to  this, 
time  and  to  the  date  set  for  the  hearing  of 
said  petition,  a  copy  of  which  notice  and 
the  proof  of  publication  thereof  as  aforesaid 
being  now  filed  and  reading  as  follows  [here 
insert];  and.  It  appearing  to  the  court  that 
the  defendants  Wlnnifred  Dollarhlde,  Addle 
Class,  Wesley  D.  Class,  and  Mary  Potter  are 
minors,  the  court  appoints  William  Fitzgerald 
guardian  ad  litem  for  said  infant  defendants, 
who  now  appears  and  accepts  said  trust  and 
for  and  on  their  behalf  files  as  such  guardian 
the  following:  Their  separate  answers  in 
general  denial  thereof.  And,  the  said  de- 
fendants Addle  D.  Deputy,  Opal  Purdue, 
Charles  Wesley  Deputy  failing  to  appear, 
they  are  each  on  motion  three  times  loudly 
called,  but  come  not  and  herein  wholly  make 
default"  The  alleged  proof  of  publication 
filed,  or  affidavit,  omitting  the  notice  at- 
tached, reads  as  follows:    "Before  me 

a this  day  personally  came  J.  S.  Smith, 

who,  being  duly  sworn  according  to  law, 
says  that  he  is  the  publisher  of  the  Banner 
Plain  Dealer,  a  weekly  paper  published  at 
North  Vernon,  in  said  county,  and  that  no- 
tice of  which  the  annexed  Is  a  true  copy 
was  published  in  said  paper  for  four  weeks  suc- 
cessively, the  first  of  wlilch  was  on  the  29tb 
day  of  March,  1806,  and  the  last  on  the  20th 
day  of  April,  190a  J.  8.  Smith.  Subscribed 
and  sworn  to  before  me  this  day  of 


,  190 — ."     No  name  Is  subscribed  to 

the  jurat  The  statute  provides  for  notice  to 
nonresidents  by  publication.  Sections  322,' 
496,  604,  Bums'  Ann.  St  1908  (sections  320, 
481,  489,  Burns'  Ann.  St  1901).  The  faUure 
to  strictly  follow  the  statute  invalidates  the 
Judgment  Fontaine  v.  Houston,  58  Ind.  316; 
Pitts  V.  Jackson,  135  Ind.  211,  35  N.  E.  10; 
Eel  River  R.  R.  Co.  v.  State  ex  rel.,  143  Ind. 
231,  42  N.  E.  617;  Brenner  v.  Quick,  88  Ind. 
546;  Clark  v.  Hillls,  134  Ind.  421,  34  N.  B. 
13;  Scott  V.  Brackett  88  Ind.  418;  Hartley 
V.  Boynton  (O.  C.)  17  Fed.  873;  Wade  on  No- 
tice, p.  451;  Elliott  on  App.  Proc.  {  184;  1 
Freeman  on  Judgments  (4th  ESd.)  §  125.  Ju- 
risdiction is  acquired  by  service  and  proof  of 
service.  No  jurlBdlction  is  acquired  until  a 
retum  of  process  or  proof  of  publication. 
The  record  does  not  disclose  proof  of  publi- 
cation. "The  proof  of  service  of  any  process 
Issued  by  the  court,  or  of  any  notice  re- 
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quired  to  be  served  on  any  party,  shall  be  as 
follows:  •  •  •  Third.  In  case  of  publi- 
cation, a  printed  copy  with  the  affidavit  of 
the  printer,  his  foreman  or  clerk,  or  of  any 
competent  witness.  •  •  •"  "An  affidavit 
Is  a  formal,  written  (or  printed),  voluntary, 
ex  parte  statement,  sworn  (or  affirmed)  to  be- 
fore an  officer  authorized  to  take  It"  1  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  909.  The 
Jurat  must  be  signed  by  an  officer  with  the 
addition  of  bis  official  seal.  In  Gambia  v. 
Howe,  8  Blackf.  133  (a  Judgment  confessed 
by  virtue  of  a  warrant  of  attorney),  the 
coiut,  at  page  134,  say:  "A  copy  of  a  paper, 
purporting  to  be  signed  by  Robert  L.  Doug- 
las, and  called  an  affidavit,  appears  npon  the 
record,  which  paper  was  received  in  the  cir- 
cuit court  as  proof  of  the  power  of  attorney; 
but  It  has  no  Jurat  nor  certificate  of  having 
been  sworn  to  attached.  It  amounts  to  noth- 
ing more  than  a  simple  certificate."  See,  al- 
so, SfcDermald  ▼.  Russell,  41  111.  489;  Mat- 
thews V.  Reld,  94  Ga.  461,  19  S.  E.  247.  The 
demurrer  admits  that  the  alleged  proof  was 
never  sworn  to. 

It  is  claimed  by  appellees  that  the  assump- 
tion of  Jurisdiction  and  the  exercise  of  au- 
thority, by  the  court  is  a  decision  upon  the 
question  of  notice  without  any  formal  entry 
declaring  the  notice  sufficient  In  support  of 
this  dalm  they  cite  Updegraff  v.  Palmer,  107 
Ind.  181,  6  N.  B.  353 ;  Carr  v.  State,  103  Ind. 
548,  3  N.  H.  375;  Platter  v.  Board,  etc.,  103 
Ind.  360,  2  N.  E.  544;  Cauldwell  v.  Cnrry,  93 
Ind.  363;  Board  v.  Hall,  70  Ind.  469.  In  the 
first  case  named  the  appellees  appeared  and 
filed  answers,  and  did  not  challenge  the  suffi- 
ciency of  the  notice,  nor  question  the  meth- 
od of  service,  nor  the  character  of  proof  of 
notice.  Such  questions  were  therefore  waiv- 
ed. The  court,  however,  states  that  the  as- 
sumption of  Jurisdiction  is  decisive  npon 
questions  of  notice;  citing  the  other  cases 
above  named.  In  each  of  these  the  attack 
was  collateral.  The  mere  finding  of  Jurisdic- 
tion is  not  conclusive  In  case  of  default, 
the  question  of  Jurisdiction  may  be  raised 
by  a  direct  attack.  The  presumption  in 
favor  of  the  Jurisdiction  of  a  court  will  not 
prevail  where  the  proof  of  publication  ap- 
pears in  the  record  to  be  insufficient  Debs 
V.  Dalton,  7  Ind.  App.  84,  34  N.  E.  236; 
Brown,  Jurisdiction,  i  20;  Elliott,  App.  Proc. 
{  716,  and  cases  cited.  It  is  also  claimed  by 
appellees  that  the  affidavit  of  the  publisher 
or  other  person  making  proof  of  publication 
need  not  be  subscribed  by  affiant.  Turpin  v. 
Eaglecreek  Co.,  ^  48  Ind.  45,  and  Bonnell  v. 
Bay,  71  Ind.  141,  are  cited  as  sustaining  the 
claim.  In  Turpin  v.  Ejaglecreek  C!o.,  supra, 
the  report  of  certain  assessors  was  signed; 
the  officer's  Jurat;  aigned  bj  blm  follows, 


showing  that  the  oath  was  administered  sub- 
stantially In  the  words  of  the  statute.  The 
court  held  It  sufficient;  and,  further,  that, 
where  an  affidavit  Is  not  required  to  be  sub- 
scribed by  statute  or  some  rule  of  court,  it  Is 
sufficient  without  the  subscription.  Bonnell 
V.  Bay,  supra,  Is  to  the  same  efCect.  The 
cases  are  not  applicable,  because,  as  we 
have  seen  so  far  as  the  record  here  shows, 
there  was  no  affidavit,  simply  a  certificate  of 
the  publisher  to  the  notice  In  question. 

Appellees  contend  that  the  "sufficient  cause" 
named  in  section  1266  (section  1223),  supra, 
must  be  such  error  of  law  appearing  in  the 
proceedings  and  Judgment  as  is  referred  to 
In  section  646  (628),  supra.  In  other  words, 
that  these  two  statutes  mean  the  same.  Said 
section  646  provides  that  the  complaint  may 
be  filed  for  "any  error  of  law"  appearing  In 
the  proceedings  and  judgment  within  one 
year,  or  for  material  new  matter  discovered 
since  the  rendition  thereof  within  three  years, 
or  for  both  causes  within  one  year  after  the 
rendition  of  Judgment  without  leave  of  court 
Section  1266,  pertaining  to  the  partition  or 
sale  of  real  estate,  provides  that  upon  show- 
ing sufficient  cause  any  person  not  served 
with  summons  may  within  one  year  after 
such  plirtltlon  is  confirmed  appear  and  open 
the  proceedings  and  obtain  a  review  thereof, 
and  also  any  person  of  unsound  mind  or  any 
infant  whose  guardian  did  not  attend  and 
approve  such  partition  may  within  one  year 
after  the  removal  of  his  disability  have  a  re- 
view of  such  partition.  The  right  of  a  party 
to  be  relieved  from  a  Judgment  or  to  a  review 
of  same  is  not  limited  to  provisions  contain- 
ed in  section  646.  Pepin  v.  Lantman,  28  Ind. 
App.  74,  62  N.  B.  60.  The  remedy  given  by 
section  1266  is  to  persons  not  served  with 
summons  of  unsound  mind  and  Infants  not 
represented  by  guardian  in  the  partition  pro- 
ceedings. 

The  complaint  in  the  original  action  de- 
mands $200,  plaintiff's  attorney's  fees.  The 
court  allowed  $300.  Appellants  Insist  that 
as  section  1265  (1222)  authorized  the  court 
to  allow  reasonable  attorney's  fees,  the 
amount  claimed  in  the  complaint  is  immate- 
rial. Under  the  statute  it  is  for  the  court  to 
determine  the  attorney's  fees  subject  to  re- 
view. But  in  the  absence  of  an  answer,  the 
relief  granted  cannot  exceed  the  relief  de- 
manded, and,  as  to  the  parties  defaulted,  the 
amount  claimed  was  not  amendable  below, 
and  cannot  be  treated  as  amended  here.  Bo- 
zarth  V.  McGillleuddy,  19  Ind.  App.  26,  36,  47 
N.  B.' 397,  48  N.B.  1042,  and  cases  cited.  Ap- 
pellants not  having  been  In  court,  they  waive 
nothing  by  falling  to  except  to  the  report  of 
the  commissioners. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  complaint 
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PEOPLE  ez  rel.  ERIE  R.  CO.  t.  BOARD  OF 
BUPKS  OF  ERIE  OOUNTI. 

(Coart  of  Appeals  of  New  York.    Oct  13, 
1908.) 

1.  Taxation  (f  543*)— Rbcotkbt  or  Ezcesb- 
IVK  Patxekts  —  School  Tax  —  STAxnTOKY 

PBO  VISIONS. 

Laws  1U07,  p.  1682,  c  721,  |  1,  amend- 
ing Laws  1896,  p.  795,  c.  906.  i  256.  which  re- 
peal Laws  1880,  p.  40*^,  c.  269.  providing  tJbat, 
when  a  school  tax  shall  have  been  collected  id 
any  school  district  on  a  property  assessment 
valuation,  ascertained  from  the  town  assessment 
roll,  whidl  asseaament  shall  have  been  adjudg- 
ed erroneons  by  the  court,  the  trustees  of  the 
school  district  shall  cause  to  be  paid  to  the  per- 
son paj'ing  the  tax  the  amount  paid  in  excess  of 
the  proper  tax,  has  no  application  to  a  proceed- 
ing to  obtain  from  a  county  board  of  super- 
visors a  refund  of  the  amount  of  th?  excess  of  a 
school  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  {  543.*] 

2.  Taxatioi^  (g  537*)— Recovbbt  or  Excess- 
ive Patments— Highway  Taxes. 

An  excess  in  the  amount  of  highway  taxes, 

gaid  when  a  town  was  operating  under  the  la- 
or  system,  cannot  be  recovered. 
[Ed.   Note.— For  other  cases,   tea   Taxation, 
Dee.  Dig.  I  587.*) 

&  Taxation  (§  6S.5*)-r-REOOVBBT  or  Bxcess- 
■.    ivE  Payments— Estoppel. 

Where,  on  presentation  by  a  taxi>a»r  or  its 
claim  to  a  county  board  Of  supervisors  for  a 
refund  of  the  amount  in  excess  of  what  should 
have  been  paid  for  all  taxes,  the  board  allowed 
a  refund  as  to  state,  county,  and  town  taxes, 
but  denied  It  as  to  school  and  highway  taxes, 
and  paid  the  refund  allowed,  which  was  accept- 
ed by  the  Uxpayer  without  objection,  and  the 
determioation  acaniesced  in  for  three  years,  the 
taxpayer  cannof  again  open  the  matter,  and  ob- 
tain a  reaudit  of  its  claim. 

[Ed.  Note.-^Fot  other  eases,  see  Taxation, 
Cent  Dig.  I  9»1;    Dec.  Dig.  |.635.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tision,  Fourth  Department. 

Mandamus  by  the  People,  on  relation  of 
the  Erie  Railroad  Company,  against  the 
Board  of  Supervisors  of  the  County  of  Erie.' 
From  an  order  of  the  Appellate  Division  (126 
App.  Dlv.  920,  110  N.  t.  Supp.  1140),  affirm- 
ing an  order  of  the  Special  Term  granting  a 
peremptory  writ,  the  Board  appeals.  ReveiB- 
ed  and  mandamus  denied. 

Thomas  A,,  SuIlivan.^  for  appellant  Wil- 
liam M.  Wheeler,  for  respondent 

WERNER,  J.  The  relator,  the  Erie  Rail- 
road Company,  seeks  In  this  proceeding  to 
obtain  from  the  board  of  supervisors  of  Erie 
county  the  repayment  of  a  certain  proportion 
of  the  taxes  paid  by  It,  under  assessments 
levied  upon  its  property  In  the  town  of  Aid- 
es, Erie  county,  during  the  years  1899,  1000, 
and  1901.  The  Supreme  Court,  in  three  sepa- 
rate certiorari  proceedings,  Instituted  for  the 
purpose  of  reviewing  the  assessments  in  ques- 
tion, reduced  the  amounts  thereof,  and  by  or- 
ders dated  December  16, 1901,  made  pursuant 
to  the  provisions  of  section  256  of  the  tax 
law,  directed  the  board  of  supervisors  to  re- 


fund the  proportion  of-  the  taxes  -which  had 
been  paid  on  the  overraluatlon  of  the  relat> 
or's  property.  Thereafter,  and  on  Febroaiy 
18k  1802,  the  relator  presented  a  petition  t» 
the  board  of  supervisors  iisklng  for  a  refund 
of  such  taxes.  The  board  took  the  matter 
under  consideration,  and  determined  to  re- 
pay only  the  amount  of  the  excess  of  the 
state,  county,  and  town  taxes,  amounting  to 
$499.50,  but  denied  relator's  claim  to  a  r» 
fund  of  the  excess  of  school  and  highway 
taxes.  On  May  2,  1902,  the  sum  of  $400.50 
was  paid  to  the  relator,  which  accepted  the 
same,  and  apparently  acquiesced  In  the  de> 
termination  of  the  board,  until  May,  1905, 
when  a  second  petition  was  presented  to  the 
board  of  supervisors,  asking  for  a  refund  of 
the  amount  of  the  excess  of  school  and  high- 
way taxes,  which  three  years  earlier  th» 
supervisors  had  refused  to  pay.  The  board 
of  supervisors  denied  the  relator's  claim  a 
second  time,  and  this  proceeding  was  InstN 
tuted  to  compel  such  payment.  The  courts 
below  have  granted  the  relief  prayed  for,  and 
issued  a  mandamus  directing  the  board  to 
pay  to  the  relator  the  sum  of  $518.61,  and 
thus  the  question  Is  now  presented  to  this 
court  whether,  under  the  circumstances  dis- 
closed by  the  record,  a  mandamus  was  prop* 
erly  Issued. 

The  refund  which  Is  the  subject  of  con- 
troversy was  directed  under  the  authority  of 
section  250,  Tax  Law  <Laws  1896,  p.  884, 
c.  908),  which  provides:  "If  In  a  final  oMer 
In  any  such  proceeding  It  shall  be  ordered  or 
adjudged  that  the  assessment  complained  of 
was  illegal,  erroneous  or  unequal,  and  such 
order  shall  not  be  made  In  time  to  enable  the 
assessors  or  other  oflScers  to  make  a  new  or 
corrected  assessment  for  the  use  of  the  board 
of  supervisors,  then  at  the  first  annual  ses- 
sion of  the  board  of  supervisors  after  such 
correction  there  shall  be  audited  and  allowed 
to  the  petitioner  and  included  In  the  tax 
levy  of  such  town,  village  or  city,  made  next 
after  the  entry  of  such  order,  and  paid  to  the 
petitioner,  the  amount  paid  by  him,  in  excess 
of  what  the  tax  wovld  have  been  If  the  as- 
sessment had  been  made  as  determined  by 
such  order  of  the  court,  together  with  Inter- 
est thereon  from  the  date  of  payment  In 
case  the  amoimt  deducted  from  such  assess- 
ment by  such  order  exceeds  ten  thousand  dol- 
lars, so  much  thereof  as  shall  be  refunded 
by  reason  of  such  corrected  assessment  oth- 
er than  the  proportion  or  percentage  thereof 
collected  for  such  town,  village  or  city  pur- 
poses, shall  be  levied  upon  the  county  at  large 
and  paid  to  the  petitioner  without  further 
audit  The  board  of  supervisors  shall  audit 
and  levy  upon  such  town,  village  or  city,  the 
proportion  or  percefatage  of  such  excess  of 
tax  collected  for  such  town,  village  or  city 
purposes,  which  shall  be  collected  and  paid 
to  the  petitioner  without  other  or  further 
audit"     Two  of  the  orders   Issued   in   tb» 
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eertiorsrl  proceedings  broaght  by  the  relator 
to  review  the  asaessmentB  here  in  question 
recited  that  the  taxes  were  for  school,  high- 
way, county,  and  state  purposes.  The  third 
did  not  recite  the  specific  taxes.  All  the  or- 
ders, however,  coatalned  the  following  provi- 
sions at  the  end  thereof:  "It  is  further  order- 
ed, adjudged  and  decreed  that  the  board  of 
supervisors  of  the  county  of  Erie,  at  Its  first 
session  after  the  granting  of  this  order,  at 
which  said  company  makes  application  there- 
for, shall  audit  and  allow  and  pay  to  said 
Erie  Railroad  Ck)mpany  and  Include  in  the 
tax  of  said  town  of  Alden  and  said  county 
of  Erie,  respectively,  made  next  thereafter, 
so  much  of  the  respective  taxes  above  set 
forth,  together  with  interest  •  •  •  so 
paid  by  said  Erie  Railroad  Company,  as  Is 
in  excess  of  what  said  taxes  and  each  of 
them  would  have  been  if  the  assessment  of 
the  property  of  said  Erie  Railroad  Ck>mpany 
In  said  town  of  Alden  for  the  year  1899  had 
orfglnally  been  made  by  said  board  of  asses- 
sors as  said  sum  of  one  hundred  thousand 
dollars  as  herein  determined,  as  said  Erie 
Railroad  Company  is  lawfully  entitled  to,  In 
accordance  with  section  256  of  chapter  908 
of  the  Laws  of  1896." 

We  have  recently  decided  in  People  ex  rel. 
Eckerson  v.  Board  of  Education,  etc.,  of  Hav- 
erBtmw,  193  N.  T.  — ,  86  N.  B.  1130 ;  affirm- 
ing 126  App.  Div.  414,  110  N.  T.  Supp.  769, 
that  prior  to  1897  there  was  no  method  by 
wblcb  the  repayment  of  an  excessive  tax  for 
schools,  on  an  assessment  taken  from  a  town 
roll,  could  be  recovered,  the  town  not  being 
liable  therefor.  That  subject  Is  now  regulat- 
ed by  chapter  721,  p.  1680,  Laws  1907,  which 
has  no  application  to  the  case  at  bar.  As  to 
the  excessive  highway  taxes  paid  by  the  re- 
lator, the  record  does  not  show  whether  the 
respondent  town  has  adopts  the  money  sys- 
tem provided  for  by  Highway  Law  (Laws 
18D0,  p.  1188,  e.  868)  {  49  et  seq.,  or  whether, 
when  these  highway  taxes  were  paid,  it  was 
operating  under  what  Is  known  as  the  "labor 
system."  If  it  was  sttll  working  under  the 
latter.  It  would,  of  course,  preclude  any  re- 
covery. Bnt,  even  If  we  assume  that  the 
money  system  bad  been  adopted.  It  Is  un- 
necessary for  us  to  decide  whether  the  relat- 
or is  entitled  to  recover  the  excess  of  high- 
way taxes  paid  by  it  Upon  this  branch  of 
the  case  It  Is  enough  to  say  that  the  relator 
presented  Its  claim  to  the  supervisors  for  a 
lefnnd  of  the  amount  in  e:(ce8s  of  what 
shonld  have  been  paid  for  all  taxes  in  Feb- 
ruary, 1902.  The  supervisors  took  the  clalin 
under  consideration,  and  shortly  thereafter 
rejected  It  In  so  far  as  It  related  to  school 
and  highway  taxes.  It  was  followed  by  the 
payment  to  the  relator  of  tbe  amonnt  due  It 
for  the  excess  of  state,  connty,  and  town 
taxes.  That  amonnt  seems  to  bave  been  ac- 
cepted by  tbe  relator  without  objection.  The 
determination  thus  made  was  acquiesced  In 
by  the  relator  nntU  1906,  and  it  Is  quite 


probable  that  it  would  never  again  have  pre- 
sented the  claim  bnt  for  the  decision  In  Peo- 
ple ex  rel.  N.  Y.  Cent  &  H.  B.  R.  Oo.  v. 
Matthias,  84  App.  Dlv.  122,  81  N.  T.  Supp. 
1105,  which  was  banded  down  in  1903.  The 
simple  fact  Is  that  the  relator  had  iu  op- 
portunity to  question  the  legality  of  tbe  ac- 
tion of  the  supervisors,  but  saw  fit  to  accept 
the  amount  offered.  Three  years  later  It 
i  sought  to  obtain  a  reaudlt  of  its  claim.  Noth- 
ing Is  better  setded  in  this  state  than  the 
proposition  that,  where  boards  of  supervisors 
have  in  good  faith  passed  upon  the  merits  of 
a  claim,  their  action  is  final  until  reversed 
or  set  aside.  People  ex  rel.  Myers  v.  Barnes, 
114  N.  X.  317,  20  N.  H.  609,  21  N.  B.  739; 
People  ex  rel.  Johnson  v.  Supervisors  of  Del. 
Co.,  45  N.  Y.  196;  People  ex  rel.  Phoenix  v. 
Supervisors  of  N.  York,  1  Hill,  862;  People 
ex  rel.  Peck  ▼.  Town  Board,  27  App.  Dlv. 
476,  60  N.  T.  Supp.  533.  It  Is  true  tbat  re- 
latw  contends  tbat  this  case  does  not  come 
within  the  reason  of  tbe  rule  laid  down  In 
the  authorities  cited.  Its  position  is  that, 
under  the  statute  referred  to  and  tbe  lan- 
guage of  the  orders  granted  in  the  certiorari 
proceedings,  the  supervisors  had  no  discre*- 
tion  in  the  matter,  and  that  their  duty  was 
to  obey  the  plain  mandate  of  the  court ;  and 
from  this  it  is  argued  that  their  determlua-> 
tlon  not  to  pay  the  full  amonnt  of  the  claim 
was  not  an  audit  as  that  term  Is  ordinarily' 
used  and  nnderstood.  We  are  inclined  to 
think  otherwise.  But  whether  this  Is  true  'or 
not,  it  Is  really  unnecessary  to  determine. 
The  relator  has  treated  the  action  of  the- 
supervisors  as  an  audit  It  has  repeatedly 
so  named  It  in  various  petitions,  and  has  ac- 
cepted benefits  under  It  By  its  acquiescence, 
in  the  decision  and  l^  it*  conduct  It  has  given 
a  practical  construction  to  the  meaning  and 
effect  of  the  orders  made  In  the  certiorari 
proceedings  which  It  should  not  now  be  per- 
mitted to  repudiate.  Having  once  elected  to 
treat  the  decision  of  the  supervisors  as  an 
andit  it  Is  now  too  late  to  change  its  choice. 
To  penult  the  matter  to  be  now  reopened, 
after  the  lapse  of  three  years  from  the  ren- 
dition of  the  original  decision,  would  be  the 
equivalent  of  allowing  an  entire  claim  to  be 
split  up  and  prosecuted  piecemeal.  People 
ex  rel.  O'Mara  v.  Supervisors  of  Cayuga 
Co.  (Sup.)  16  N.  Y.  Supp.  254,  affirmed,  63 
HniL,  625,  17  N.  Y.  Supp.  314 ;  People  ex  rel. 
McDonough  v.  Supervisors  of  Queens  Co.,  S3 
Hun,  3(»;  Pakas  v.  HoUIngshead,  184  N.  Y. 
211,  77  N.  B.  40,  8  Ll  B.  A.  (N.  S.)  1042, 
112  Am.  St  Rep.  601. 

For  these  reasons  the  order  appealed  from 
should  be  reversed,  with  costs  In  all  courts, 
and  the  mandamus  denied. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  HISCOCK,  and  CHASE, 
JJ.,  concur.    VANN,  J.,  not  sitting. 

Order  reversed,  etCk 
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ROLLINS  ▼.  QUIMBT. 

(Supreme  Judicial  Court  of  Maaaachusetta. 
Worcester.     Nov,  24,  190a) 

1.  FkAUD  ({  22*)— BdbBBEPBB8KNTATI0NEH-P0I- 

lOT  OF  Law. 

The  law  will  not  save  persona  from  the 
conseQuences  of  their  own  improvidence  and 
negligence,  but  it  looka  with  even  lesa  favor  up- 
on nusrepresentation  and  fraud. 

[Ed.  Note.— For  other  caaes,  aee  Fraud,  Cent. 
Dig.  I  19;   Dec  Dig.  i  22.*] 

2.  Fraud  (i  18*)— Misbepbebentations— Ref* 

BESEKTATIOnS   AS  TO   MOBTOAaiS  EXCHAKa- 

ED  FOB  Land. 

The  representation  by  defendant  that  mort- 
gages whicn  he  ezdianged  for  plaintiff's  land 
were  first  mortgages  "as  good  as  money  in  the 
bank"  when,  in  fact,  they  were  not  first  mort- 
gages, was  a  material  representation  of  fact, 
ana  not  seller's  talk. 

[Bd.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  i  16;  Dec.  Dig.  g  !&*] 

8.   FbAUD  ({  22*)— MlBBEFBE8EHTATIOR»— NEG- 
LIOENCE   OF  PBBBON   DEFBAUDED. 

If  a  person  who  took  mortgages  in  ex- 
change for  her  land  on  the  misrepresentation 
that  they  were  first  mortgages,  as  well  as  her 
husband,  was  inexperienced,  and  did  not  know 
that  the  records  could  or  should  be  examined  to 
see  whether  the  mortgages  were  first  mortga- 
ges, she  was  not  negligent  as  matter  of  law  in 
not  examining  the  records  or  having  them  ex- 
amined. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Diig.  119;  Dec.  Dig.  |22.*] 

4.  B^AUD     (§     22*)   —  MlBBEPBESEHTATTOnS — 

RiQHT  or  Recovbbt— Neoliqence  OF  Per- 
son Defbauded. 

Where  the  husband  of  plaintiff,  who  traded 
land  to  defendant  for  mort^ges,  misrepresented 
by  him  to  be  first  mortgages,  was  inclined  to 
consult  a  lawyer  about  tne  deed,  but  was  told 
by  defendant  that  it  was  not  necessary,  plain- 
tiff was  not  as  matter  of  law  precluded  from 
reooverlng  for  defendant's  fraud  because  she 
did  not  have  the  records  examined  to  discover 
the  character  of  the  mortgages,  both  plaintiff 
and  her  husband  being  inexpenenced  persons, 
since  defendant's  conduct  might  be  found  to 
have  been  calculated  and  intended  to  divert, 
and  to  have  diverted  plaintiff  and  her  husband 
from  sources  of  information  which  they  would 
or  might  have  otherwise  resorted  to. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  121;   Tite.  Dig.  {  22.*] 

5.  FbaUD     (S    22*)  —  MiSBEPBESENTATIONS  — 

RiouT  OF  Recoveby  —  Neolioencb  of  Db- 

FBAUDED   PebBON. 

Where  defendant  exchanging  mortgages  for 
the  land  of  plaintiff,  who  was  an  inexperienced 
person,  misrepresented  the  mortfcages  to  be  first 
mortgages,  and  did  not  tell  plaintiff  what  par- 
ticular mortgages  he  proposed  to  transfer,  nor 
do  anything  at  the  registry  of  deeds  to  put 
plaintiff  and  her  husband  on  their  guard,  but 
m  giving  them  the  notes  and  mortgages,  which 
did  not  show  on  their  faces  whether  they  were 
or  were  not  first  mortgages,  put  each  note  and 
mortgage  into  a  separate  envelope,  put  the  sep- 
arate envelopes  into  a  laiger  one,  and  gave  the 
assignments  to  the  register  to  be  recorded  with  di- 
rections to  mail  them  to  plaintiCTs  husband,  and 
the  fact  that  the  mortgages  were  not  first  mort- 
gages could  only  have  been  discovered  from  the 
covenant  against  incumbrances  in  the  mortgage 
deeds,  plaintiff  in  failing  to  examine  the  mort- 
gages was  not  as  matter  of  law  so  negligent,  nor 
was  the  fact  that  the  mortgages  were  not  first 


mortgages  as  matter  of  law  so  obvious,  a*  to 
preclude  her  recovery  for  the  fraud. 

[Eid.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {  19;  Dec.  IHg.  {22.*] 

Exceptions  from  Superior  Court,  Worcester 
County ;  Francis  A.  Gasklll,  Judge. 

Action  by  Mildred  L.  Rollins  against  Wal- 
ter H.  Quimby.  Judgment  for  defendant,  and 
plaintiff  excepts.    Exceptions  sustafaied.  ' 

John  A.  Thayer,  Charles  B.  Perry,  and  Ar- 
cher R.  Greeley,  for  plaintiff.  Marvin  M. 
Taylor,  tor  defendant 

MORTON,  J.  The  evidence  warranted  a 
finding  that  the  plaintiff  was  induced  to  sell 
the  farm  and  stock  by  representations  made 
by  the  defendant  that  the  mortgages  which 
he  proposed  to  trade  for  the  farm  and  stock 
"were  first  mortgages  Just  as  good  as  money 
in  the  bank,"  and  that  these  representations 
were  in  part  at  least  false  and  fraudulent 
One  of  the  mortgages  was  a  first  mortgage 
for  $500  on  real  estate  in  Stonebam ;  one  was 
a  second  mortgage  for  $2,200  on  real  estate 
in  Worcester;  and  the  other  was  a  third 
mortgage  for  $2,300,  also  on  real  estate  in 
Worcester.  The  defense  is  that  the  damages, 
if  any,  which  the  plaintiff  has  sustained, 
were  the  result  of  her  own  negligence  and 
that  of  her  husband  who  acted  as  her  agent 
There  was  no  testimony  as  to  the  value  of 
the  properties  subject  to  these  mortgages  and 
the  adequacy  or  Inadequacy  of  the  mortgages 
as  security  for  the  amounts  named,  and  the 
plaintiff's  case  must  stand  or  fall,  therefore, 
on  the  representation  that  they  were  first 
mortgages. 

The  law  does  not  attempt  to  save  parties 
from  the  consequences  of  their  own  improvi- 
dence and  negligence;  but  it  looks  with  even 
less  favor  upon  misrepresentation  and  fraud. 
And,  accordingly,  in  later  decisions,  this  court 
has  manifested  a  disinclination  to  extend  the 
immunity  of  vendors  for  statements  or  rep- 
resentations made  by  them  beyond  the  limits 
already  established.  Boles  v.  Merrill,  173 
Mass.  491.  63  N.  E.  894,  73  Am.  St.  Rep.  308; 
Kllgore  V.  Bruce,  166  Moss.  136,  44  N.  B. 
108;  Way  v.  Rytber.  165  Mass.  226,  42  N. 
R  1128;  Whiting  v.  Price,  172. Mass.  240,  SI 
E.  1084,  70  Am.  St  Rep.  262;  Arnold  T.  Ted, 
182  Mass.  1,  4,  64  N.  E.  413;  Long  v.  Atbol. 
196  Mass.  497,  505,  82  N.  B.  665. 

There  con  he  no  doubt  tbat  the  representa- 
tion that  the  mortgages  were  first  mortgages 
was  a  material  representation  of  fact  and 
not  seller's  talk,  and  the  plaintiff's  husband 
testified  in  effect  that  he  relied  upon  it  and 
would  not  have  considered  the  matter  If  he 
bad  known  that  the  mortgages  were  second 
mortgages.  The  defendant  contends  that  it 
could  have  been  readily  ascertained  by  the 
plaintiff  and  her  husband,  from  an  examina- 
tion of  the  documents  themselves  and  from 
the  records,  that  two  of  the  mortgages  were 
not  first  mortgages,  and  that,  if  she  and  her 


•ror  other  csms  ■«•  same  toplo  and  SKtlon  NUMBER  in  Dec.  *  Am.  Dli*.  IMT  t«  date,  A  Reporter  IndezM 


Digitized  by 


Google 


Mass.) 


BOWDBN  T,  BROWN. 


861 


hnsband  took  them  as  BUCh,  and  have  8iiffe> 
ed  damages  thereby,  it  was  due  to  their  own 
carelessnefls  and  he  ia  not  liable  for  such 
damages. 

So  far  88  appears,  the  plaintiff  had  no 
knowledge  concerning  business  matters  of 
the  nature  of  those  InTolved  In  the  trans- 
action, and  there  was  testimony  tending  to 
show  that  her  husband  was  also  inexperienc- 
ed. If  they  were  inexperienced,  the  degree 
of  care  required  of  them  would  be,  or  might 
be  found  to  be,  different  from  tliat  required 
of  them  if  they  possessed  the  requisite  knowl- 
edge and  skill  to  pat  them  on  an  equal  foot- 
ing with  the  defendant  "False  statements," 
for  instance,  "as  to  market  value  may  not 
be  actionable  If  made  to  an  experienced 
dealer.  *  *  *  Bat  It  Is  otherwise  if  made 
to  an  unskilled  person."  Kilgore  v.  Bruce, 
186  Mass.  136,  138,  44  N.  E.  108,  109.  See, 
also,  Bamdt  t.  Frederick,  78  Wis.  1,  11, 
47  N.  W.  6,  11  L.  R.  A.  199;  Kendall  v. 
Wilson,  41  Vt  867,  671.  If  the  plalnurs 
husband  had  little  or  no  experience  in  look- 
ing ap  titles,  and  did  not  know  that  the 
records  could  or  should  be  examined  to  as- 
certain whether  the  mortgages  were  in  fact 
first  mortgages  or  not,  we  do  not  see  how  It 
conid  be  ruled  as  matter  of  law  that  he  was 
negligent  In  not  examining  the  records  him- 
self, or  In  not  having  them  examined  by  some 
ooedse. 

Further,  the  plaintifTs  husband  testified 
that  be  spoke  of  going  to  a  lawyer  to  have 
the  deed  made,  and  that  the  defendant  said 
that  it  was  not  necessary,  that  it  could  be 
done  In  Worcester,  and  the  defendant  did  not 
go  to  a  lawyer.  The  jury  could  have  found 
that  this  and  the  representation  that  the 
mortgages  were  first  mortgages  were  calculat- 
ed and  were  Intended  to  divert,  and  did  di- 
vert, the  attention  of  the  plaintiff  and  her 
husband  from  sources  of  information  to 
which  they  would  or  might  have  resorted  but 
for  the  confidence  which  they  ware  induced 
to  place  in  the  defendant  If  that  was  so, 
then  even  though  they  might  as  said  in  sub- 
stance In  Grimes  t.  Kendall,  8  Allen,  618,  522, 
523,  by  searching  the  records  In  the  registry 
of  deeds,  have  obtained  information  in  rela- 
tion to  the  mortgages,  they  were  not  bound 
to  do  so,  and  the  plaintiff  is  not  precluded, 
by  the  fact  that  she  and  her  husband  did  not 
examine  the  recwds,  from  recovering  of  the 
defendant  the  damages,  if  any,  which  she 
has  sustained  in  consequence  of  his  fraud. 

Similar  considerations  apply  to  the  objec- 
tion that  an  examination  of  the  mortgages 
themselves  would  have  shown  that  they  were 
not  first  mortgages.  The  defendant  at  no 
time  tol^  the  plaintiff  what  particular  mort- 
gages he  proposed  to  transfer.  And  be  did 
nothing  at  the  registry  of  deeds  in  Worcester, 
where  the  transaction  was  completed,  to  put 
the  plaintiff  and  her  husband  on  their  guard. 
In  delivering  the  notes  and  mortgages  he 


put  each  note  and  mortgage  Into  an  envelope 
by  Itself  and  put  these  three  envelopes  Into 
a  larger  one  which  he  handed  to  the  plain- 
tiff's husband,  and  gave  the  assignments  to 
the  register  to  be  recorded,  with  directions 
to  mall  them  to  the  plalntUTs  husband  at  his 
home  in  Webster.  It  was  not  until  three 
weeks  after,  when  the  plaintiff  had  occasion 
to  consult  a  lawyer  In  regard  to  raising 
some  money  on  the  mortgages,  that  the  fraud 
was  discovered.  Very  likely  if  the  plaintiff 
and  her  husband  had  examined  the  mortgages 
at  the  registry  of  deeds,  they  would  have 
discovered  the  fraud,  though  their  alleged 
inexperience  is  not  to  be  forgotten.  But  they 
could  have  discovered  It  only  by  an  examina- 
tion of  the  body  of  the  mortgage  deeds  them- 
selves. There  was  nothing,  so  far  as  appears 
on  the  face  of  the  papers,  to  show  whether 
they  were  first,  second,  or  third'  mortgages. 
While  the  notes  bore  in  the  margin  on  their 
face  statements  that  they  were  secured  by 
mortgage  on  real  estate,  there  was  nothing 
on  them  to  show  whether  they  were  or  were 
not  first  mortgages.  It  was  not  necessary 
that  the  assig^nments  should  state  whether 
the  mortgages  assigned  were  first  mortgages 
or  not,  and  presumably  they  did  not  The 
plaintiff  and  her  husband  could  have  ascer- 
tained only  by  reading  through  the  mortgage 
deeds  whether  they  were  first  mortgages,  and 
then  they  would  have  found  the  Information 
which  Qiey  sought  only  in  the  covenant 
against  incumbrances.  If,  under  such  dp- 
cumstances.  Induced  by  the  defendant's  rep- 
resentations and  their  confidence  In  him, 
they  were  led  to  refrain  from  an  examina- 
tion of  the  papen,  we  do  not  think  that  It 
can  be  held  as  matter  of  law  that  they  wer^ 
guilty  of  such  carelessness,  or  that  the  fact 
that  the  mortgages  were  not  first  mortgages 
was  so  obvious,  as  to  preclude  the  plaintiff 
from  recovering.  Hie  case  of  Arnold  v. 
Ted,  supra,  goes  further  in  its  focts  than  It 
is  necessary  to  go  in  this  case  to  sustain  the 
plaintiff's  exceptions.  See,  also,  Savage  v. 
Stevens,  126  Mass.  207;  Freedley  v.  French, 
154  Mass.  339,  28  N.  B.  272;  Bums  v.  Dock- 
ray,  166  Mass.  135.  30  N.  E.  551 :  Brady  v. 
Finn,  162  Mass.  260,  38  N.  E.  506 ;  Hoist  v. 
Stewart,  161  Mass.  516,  37  N.  E.  755,  42  Am. 
St  Rep.  442;  Dean  v.  Rosa,  178  Mass.  897, 
60  N.  E.  119. 
Exceptions  sustained. 


(200  llass.    269) 

BOWDBN  et  aL  v.  BROWN  et  al, 

(Supreme  indicia!  Court  of  Massachusetts. 
Essex.    Nov.  24,  1908.) 

L  Chabities  (I  II*)— Nattjbb  of  CHABrrr. 

A  gift  to  ft  town  toward  the  erection  ol 
a  building  for  the  sick  and  poor,  those  without 
homes,  constituted  a  public  chanty. 

[Ed.   Note.— For  other  cases,   see   Cbaritlea, 
Cent  Dig.  J  35;    Dec.  Dig.  §  11.*] 
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2.  Chabttikb  9  24*)  —  BziSTBNOB  —  AccKirC' 

AMCB  BT  Donee. 

Where  a  fund  waa  bequeathed  to  a  town 
toward  the  erection  of  a  building  for  the  aick 
and  poor,  the  action  of  the  TOteia  of  the  town 
in  declining  to  accept  the  legaor  waa  equiralrat 
to  a  refnsal  to  erect  the  building  aa  contempiat- 
«d  by  the  will,  ,bo  that  the. charity  must  fail 
nnleas  it  can  be  adminiateied  under  the  court's 
direction. 

[Ed.  Note.— For  other  eaiee,  see  Oharltiea, 
Cent  Dig.  S  8;   Dec.  Dig.  »  24.*] 

B.  Charities  (i  87*)— Bniobceuert— Ct  Pm 

DoCTRTMRe 

Testatrix  bequeathed  $8,000  to  a  town  "to- 
ward the  erection  of  a  building  for  the  aick  euid 
poor,  those  without  homes,"  but  the  town  refua- 
«d  to  accept  the  legacy,  or  erect  the  building. 
Held,  that  the  legacy  was  given  for  the  speciiic 
<diarity  stated  in  the  will,  and  the  court  could 
not  apply  it  to  some  other  similar  charity  un- 
der the  doctrine  of  cy  pies. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  SI  91-93;  Dec  Dig.  |  37.*] 

4.  CHABiriES    ({    36*)  —  C0H8TBUCTI0N  —  PUB^ 

P0BE8  OF  Gift. 

A  legacy  of  88,000  to  a  town  "toward  the 
«reetion  of  a  building" .  for  the  sick  and  poor, 
the  fund  being  left  in  the  bands  of  certain  per- 
sons as  trustees,  did  not  contemplate  the  erec- 
tion of  a  building  entirely  from  the  funds,  but 
that  a  building  would  be  erected  and  maintain- 
ed by  the  town  with  the  aid  of  her  gift ;  the 
fund  being  insufficient  alone  for  that  purpose.   . 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  {  65 ;    Dec.  Dig.  5  30.*] 

B.  Wijxs  (i  849*)— Lapsed  LBoAciEa— Rights 

or  Heirs. 

Where  a  gift  of  testatrix's  residuary  m< 
tate  to  charity  failed,  it  would  go  to  her  heirv 
at  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig:  S  2165;    Dec  Dig.  {  840.*] 

Case  reserved  from  Supreme  Judicial 
Court,  E^Bsex  County;  John  W.  Hammond, 
Judge. 

Petitton  by  William  8.  Bowden  and  otli^n, 
SB  trustees  under  a  will,  against  Annie  S. 
Brown  and  others,  to  determine  tbe  proper 
distribution  of  a  legacy.  Distribution  as 
directed. 

Dana  Malone,  Atty.  Oen.,  and  Fred  T. 
Field,  Asst  Atty.  Gen.  Frederick  Manley 
iTes,  for  respondents. 

BIS'OWLiTON,  a  J.  Sarah  B.-  Goodwin, 
late  of  Marblebead,  deceased,  after  giving 
certain  legacies  In  her  will,  provided  for  the 
remainder  by  language  whldh  ends  as  fol- 
lows: "Be  given  to  the  town  of  Marblehead 
toward  the  erection  of  a  building  that  should 
be  for  the  sick  and  poor,  those  without 
homes.    I  leave  this  In  the  hands  of  William 

5.  Bowden,  Mary  O.  Brown  and  William 
Reynolds  of  Marblehead."  This  gift  Consti- 
tutes a  public  Charity.  Richardson  t.  Mnllery 
(Mass.)  86  N.  B.  319,  and  cases  cited.  But  by 
the  terms  of  the  will.  It  Is  to  go  to  a  desig- 
nated donee,  to  be  used  for  a  specified  pur- 


pose, for  the  benefit  of  a  certain  daas  of 
sick  and  poor.  The  donee,  the  town  of  ilar- 
blehead,  at  a  meeting  of  the  voters  has  de- 
clined to  accept  the  legacy.  It  was  glvea 
"toward  the  erection  of  a  building"  by  the 
town.  The  action  of  tbs  town  Is  equivalent 
to  a  refnsal  to  erect  such  a  building.  It  ap> 
pears  that  the  charity  cannot  be  administer- 
ed In  the  way  stated  in  the  wiiK  It  there- 
fore must  fall  altogether,  unless  It  can  be  ad- 
ministered under  the  doctrine  of  cy  pres. 
The  question  arises  whethet  the  purpose  of 
the  testatrix  was  to  give  her  property  for 
this  spedflc  charity,  or  whether  her  chanta- 
ble  purpose  was  general,  so  that  the  court 
is  authorized  to  apply  the  money  to  some  oth- 
er charity,  similar  to  that  mentioned  In  the 
will,  undw  a  scheme  to  be  devised  for  that 
purpose.  It  Is  manifest  that  the  amount  of 
the  property,  which  Is  only  about  98;000 
Is  insuffldent  for  the  erection  and  mainte- 
nance of  such  a  building  as  the  testatrix; 
contemplated.  She  expected  that  the  build- 
ing .would  be  erected  and  maintained  by 
the  town,,  with  sneb  aid  as  would  be  de- 
rived from  the  use  of  her  gift  The  trust 
was  not  for  the  erection  of  a  boildlng  by 
trustees  tmd»  her  will,  entirely  from  the 
proceeds  of  her  property.  .  It  beltv  Impossi- 
ble to  do  thnt  which  the  testatrix  had  in 
mind,  can  we  discover  a  purpose  to  do  some- 
thing else  of  a  similar  character?  We  think 
not  There  is  nothing  to  indicate  that  she 
intended  to  make  provision  generally  for 
the  sick  and  poor  of  the  town,  or  particular- 
ly for  those  without  homes,  unless  they  could 
be  provided  with  a  home  la  a  building  to  be 
erected  for  their  use.  General  provision  for 
the  sick  and  poor  would  seem  to  Include  a 
charity  mudi  broader  than  anything  In  hue 
contemplation.  The  case  aeems  to  fall  with- 
in the  class  where  no  Intent  to  use  the  gift 
for  other  charitable  purposes  can  be  dlscov^ 
ered.  If  It  Is  impossible  to  execute  the  par- 
ticular charity  for  whldi  provision  Is  made. 
In  such  cases  the  charity  falls  altogether. 
Many  cases  of  this  kind  are  found  In  the 
books.  See  Teele  v.  Bishop  of  Derry,  168 
Mass.  341,  47  N.  B.  422,  88  U  R.  A.  629,  60 
Am.  St.  Rep.  401;  BuUsnl  v.  Shirley,  158 
Mass.  569,  27  N.  E.  766,  12  Ii.  B.  A.  110;  <)1I1 
V.  Attorney  General,  197  Mass.  232-237,  88 
N.  B.  676;  In  re  White's  Trusts,  33  Ch.  Dlv. 
449;  Attorney  General  v.  Bishop  of  Oxford, 
1  Bro.  C.  C  444,  note;  4  Ves.  Jr.  43x:  Browa 
V.  Condlt,  70  N.  3.  Bq.  440,  64  Ati.  110;  Catt 
V.  Catt,  118  App.  DlT.  (N.  X.)  742,  Ktt  N.  T. 
Supp.  740. 

We  are  of  opinion  that  the  gift  falls,  and 
that  the  residuai7  estate  must  go  to  the 
heirs  at  law. 

So  ordered. 
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STATE  V.  MATTIKGLT. 
(Supreme  Court  of  Ohio.     Nov.  10,  1908.) 

1.  MuNICiPAL  OOBFOBATIORS  (|  642*)— POLICT 

RBGui.ATioir8  — Gkixinal   Pboskcctions — 

ArPELLATB  JUBISDICTIOir. 

C'nder  the  provisions  of  section  73B6,  Rev. 
St.  1908,  it  is  eomi>etent  for  the  circalt  conrt  in 
the  first  instance  to  take  and  entertain  juris- 
diction of  proceedings  in  error  to  review  the 
jodgment  of  the  mayor  of  an  incorporated  vil- 
lage convicting  the  defendant  of  a  crime. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  642.*] 

2.  lUTOxiCATiNG  LiQUOBS  (I241*)— Violation 
OF  LocAi,  Ofiion  liAW—PsosBCunoN— Ap- 
peal. 

For  the  purpose  of  such  review,  under  the 
provisions  of  section  20  of  the  act  of  the  Gen- 
eral Assembly  entitled,  "An  act  to  provide  for 
the  enforcement  of  local  option  laws  prohibit- 
ing the  sale  of  intoxicating  liquors  as  a  bever- 
age," passed  February  23,  1906  (98  Ohio  Laws, 
p.  12),  the  circuit  conrt  ma^  grant  leave  to  the 
convicted  party  to  file  a  petition  in  error  there- 
in to  review  the  judgment  of  conviction. 

tEJd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Dec.  Dig^S  241.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  CJourt,  Licking  CJounty. 

Bernard  J.  Mattingly  was  convicted  of  an 
Illegal  sale  of  liquor,  which  on  error  was  re- 
versed, and  the  state  excepts  and  brings  er- 
ror.   Affirmed. 

Wade  H.  EUis,  Atty.  Gen.,  W.  H.  Miller, 
Aset  Atty.  Gen..  Wheeler  &  White,  and  Klbler 
&  Montgomery,  for  plaintiflf  In  error.  Smythe 
&  Smythe,  for  defendant  In  error. 

PRICE,  €.  J.  On  the  28d  day  of  Decem- 
ber, A.  D.  1907,  a  local  option  election  was 
held  in  the  village  of  Johnstown,  Licking 
county,  Ohio,  at  which  the  electors  of  said 
Tillage  by  a  majority  TOte  decided  against 
the  sale  of  Intoxicating  liquors  as  a  beverage 
therein,  of  which  election  and  its  result  due 
record  was  made  by  the  clerk  of  said  village. 
On  the  2Sd  day  of  January,  1908,  certain 
persons,  of  whom  J.  M.  Wright  was  one,  filed 
with  the  mayor  of  that  Tillage  an  affidavit 
against  the  defendant  in  error,  Bernard  J. 
Mattingly,  charging.  In  substance,  that  on  the 
23d  day  of  January,  1908,  intoxicating  liq- 
uors, to  wit,  distilled,  malt,  and  vinous  liq- 
uors, with  the  vessel  In  which  they  were  con- 
tained, and  implements  and  furniture  used 
In  connection  with  the  illegal  selling,  fur- 
nishing, and  giving  away  of  said  Intoxica- 
ting liquors,  were  kept  in  the  village  of  Johns- 
to?ni,  in  said  county  of  Licking  and  state  of 
Ohio,  on  the  premises  and  in  the  buiidtng 
tbeteon  located.  Then  follows  a  description 
of  the  place  formerly  occupied  by  B.  J.  Mat- 
tingly On  Main  street  as  a  saloon,  and  that 
said  Intoxlcatlt^  liquors  were  kept  for  the 
purpose  of  being  sold,  furnished,  and  given 
away  as  a  beTerage  in  said  village,  in  Tlola- 
tlon  of  the  municipal  local  option  law,  and 
that  said  building  is  not  a  bona  fide  private 
residence.    The  affldsTlt  proceeds  to  charge 


that  said  Intoxicating  liquors  are  stlU  con- 
cealed, and  said  vessels,  implements,  and 
furniture  were  then  kept  In  said  place  for 
the  purpose  aforesaid.  The  record  recites 
that  the  proceeding  was  lielng  instituted  un- 
der the  Woods  law,  passed  February  23, 1906, 
for  the  purpose  of  obtaining  a  warrant  to 
search  said  premises  and  seize  the  contra- 
band property,  as  well  as  the  arrest  of  Mat- 
tingly. Service  of  the  warrant  was  made  and 
be  was  taken  before  the  mayor  for  trial.  He 
was  found  guilty,  and  ordered,  to  pay  a  fine 
of  $200  and  the  costs  of  the  prosecution,  and 
that  he  stand  committed  until  said  fine  and 
costs  should  be  paid.  Bond  was  given  for  a 
suspension  of  the  sentence  until  the  accused 
could  obtain  leaTC  of  the  proper  court  to  file 
a  i>etitiou  in  error.  A  bill  of  exceptions  was 
taken  by  Mattingly,  containing  the  evidence 
adduced  on  the  trial,  which  was  allowed  and 
signed  by  the  mayor,  as  required  by  statute, 
on  the  16th  day  of  March,  1908.  On  the  2d 
day  of  April,  1908,  Mattingly  through  his  at- 
torneys, and  after  due  notice  to  the  state  of 
the  Intention  to  do  so,  presented  to  the  cir- 
cuit court  Of  Lickinc,'  county  a  motion,  ask- 
ing leave  of  that  court  to  file  therein  a  pe- 
tition In  error  to  review  and  reverse  the  judg- 
ment of  said  mayor.  Leave  was  granted,  and 
the  petition  In  error  and  said  bill  of  excep- 
tions and  original  papers  were  filed.  The 
state  took  reception  to  the  granting  of  the 
leave.  The  case  on  error  was  heard  by  the 
circuit  court,  and  It  reversed  the  judgment 
of  the  mayor  for  error,  to  wit,  "that  the 
judgment  of  the  said  mayor  is  ttot  sustained 
by  sufficient  CTldence  and  is  against  the  clear 
weight  of  the  evidence."  The  case  was  re- 
manded to  the  mayor's  court  for  further  trial 
according  to  law.  To  this  judgment  of  re- 
versal the  state  of  Ohio  excepted,  and  error 
is  prosecuted  in  this  court  to  obtain  a  re- 
versal of  the  judgment  of  the  circuit  court 

The  state  challenges  the  jurlpdiction  of 
the  circuit  court  to  entertain  the  proceed- 
ing in  error  to  review  the  judgment  of  the 
mayor,  and  of  course  denies  the  authority  of 
the  circuit  court  to  grant  leave  to  file  there- 
in a  petition  in  error  for  such  purpose.  It  is 
claimed  that,  if  Mattingly  desired  to  prose- 
cute error  to  the  judgment  of  the  mayor,  he 
should  have  first  knocked  at  the  door  of  the 
court  of  common  pleas,  and  If  his  suit  failed 
there,  he  might  then,  and  only  then,  be  heard 
In  the  circuit  court  This  is  an  Important 
question  in  our  criminal  procedure,  and  its 
solution  involves  a  consideration  of  section 
7336,  Rev.  St  1908,  which  is:  "In  any  crim- 
inal  case.  Including  a  conviction  for  a  viola 
tion  of  an  ordinance  of  a  municipal  corpora- 
tion, the  judgment  or  final  order  of  a  court 
or  officer  Inferior  to  the  common  pleas  court 
may  be  reviewed  in  the  common  pleas  court ; 
and  a  judgment  or  final  order  of  any  court 
or  officer  inferior  to  the  circuit  court  may 
be  reviewed   in   the  circuit  conrt;    and  a 
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judgment  or  final  order  of  the  circuit  court 
or  the  conunon  pleas  court  in  casea  of  con- 
viction of  a  felony  or  a  misdemeanor,  and  the 
judgment  of  the  circuit  court  In  any  other 
case  Involving  the  constitutionality  or  con- 
struction of  a  statute,  may  he  reviewed  by 
the  Supreme  Court;  but  the  Supreme  Court 
shall  not  in  any  criminal  cause  or  proceed- 
ing, except  when  its  jurisdiction  is  original, 
be  required  to  determine  as  to  the  weight  of 
the  evidence."  This  is  not  a  new  provision, 
for  its  central  rule  is  found  In  Rev.  St  1880, 
in  a  section  bearing  the  same  number,  where 
it  was  provided  that :  "In  any  criminal  case, 
including  a  conviction  for  a  violation  of  an 
ordinance  of  a  municipal  corporation,  a  judg- 
ment of  a  court  or  officer  inferior  to  the  court 
of  common  pleas,  may  be  reviewed  in  the 
court  of  common  pleas;  judgment  of  any 
court  ['or  officer*  omitted]  Inferior  to  the  dis- 
trict court  may  be  reviewed  in  the  district 
court;  and  the  judgment  of  any  court  infer- 
ior to  the  Supreme  Court  may  be  reviewed  in 
the  Supreme  Court."  The  section  (7356)  was 
amended  April  18,  1883,  by  adding  the  words, 
"and  the  judgment  of  the  district  court  in 
Any  other  case  Involving  the  constitutionality 
or  construction  of  a  statute,  may  be  review- 
ed in  the  Supreme  Court;  but  in  the  Su- 
preme Court  only  errors  of  law  occurring  at 
the  trial  or  appearing  In  the  pleadings  or 
judgment  can  be  reviewed."  See  80  Ohio 
Laws,  p.  170.  And  so  the  law  stood  until 
the  advent  of  the  circuit  court,  which  sup- 
planted the  district  court,  and  by  virtue  of 
the  constitutional  amendment  under  which 
the  circuit  court  was  organized.  It  took  over 
the  former  powers  and  jurisdiction  of  the 
district  court  The  section  was  again  amend- 
ed February  7,  1885,  leaving  out  the  words, 
"but  in  the  Supreme  Court  only  errors  of 
law  occurring  at  the  trial,  or  appearing  In 
the  pleadings  or  judgment  can  be  reviewed." 
and  substituting,  "but  the  Supreme  Court 
shall  not  in  any  criminal  cause  or  proceed- 
ing, except  when  Its  jurisdiction  Is  original, 
be  required  to  determine  as  to  the  weight 
of  the  evidence."    See  82  Ohio  Laws,  p.  39. 

After  nndergolng  the  foregoing  changes,  we 
have  our  present  section,  which  seems  to  be 
free  of  ambiguity  and  readily  comprehended. 
Does  the  case  at  bar  come  within  the  provi- 
sions of  the  section?  The  affidavit  before  the 
mayor  charged  Mattingly  with  a  violation  of 
a  criminal  statute  of  the  state.  The  village 
of  Johnstown,  at  the  date  named  therein,  was 
what  is  called  "dry  territory,"  because  of  an 
election  there  held  on  the  23d  day  of  the 
preceding  December,  when  a  majority  of  the 
electors  of  the  village  voted  "against  the  sale 
of  intoxicating  liquors  as  a  beverage."  As  a 
result  of  that  election,  it  became  unlawful 
for  anyone  engaged  In  the  retail  of  intoxica- 
ting liquors  as  a  beverage  to  continue  said 
business  after  the  period  of  SO  days  from  the 
date  of  said  election.  It  was  charged  that 
Mattingly  had  the  contraband  goods  on  hand 
after  the  time  expired  at  bis  former  usual 


place  of  business,  and  the  complainants  be- 
fore the  mayor  availed  themselves  of  the 
provisions  of  an  act  entitled  "An  act  to  pro- 
vide for  the  enforcement  of  local  option  laws 
prohibiting  the  sale  of  intoxicating  liquors  as 
a  beverage,"  passed  February  23,  1906.  See 
98  Ohio  Laws,  p.  12.  This  act  is  sometimes 
called  the  "search  and  seizure  law,"  the  pro- 
visions of  which  are  very  stringent,  In  order 
that  the  will  of  the  majority  may  be  carried 
out  Suspected  places  may  be  searched,  prop- 
erty taken,  and  the  owner  arrested  and  pun- 
ished, as  was  done  in  this  case,  and  by  sec- 
tion 20  of  the  act  it  is  provided  that  "no  pe- 
tition In  error  shall  be  filed  In  any  court  to 
reverse  any  conviction  for  violation  of  any 
law  prohibiting  the  sale  of  Intoxicating  liq- 
uors in  any  territory  or  district,  or  to  reverse 
any  judgment  affirming  such  conviction,  ex- 
cept after  leave  granted  by  the  reviewing 
court,  and  no  such  leave  shall  be  granted  ex- 
cept after  good  cause  shown  at  a  hearing  of 
which  counsel  for  the  complainant  In  the 
original  case  shall  have  bab  actual  and  rea- 
sonable notice."  Section  21  limits  the  time  to 
file  such  petition  In  error  to  30  days  from 
date  of  conviction,  and  the  case  must  be 
heard  in  the  reviewing  court  within  SO  court 
days  from  the  filing  of  the  petition  in  error. 
Therefore  it  was  a  criminal  case  that  was 
presented  to  the  circuit  court,  and  which  it 
admitted  to  Its  docket  and  afterwards  re- 
versed. 

It  is  true  that  the  petition  In  error  might 
have  been  presented  to  the  court  of  common 
pleas  for  leave  to  file  the  same.  If  snch 
court  was  accessible  during  the  30-day  period 
of  limitation;  but  It  may  be  that  a  conunon 
pleas  court  was  not  open  In  Licking  county 
during  that  period,  and  the  leave  to  file  the 
petition  cannot  be  given  by  a  judge  of  such 
court  It  can  be  obtained  only  from  the  re- 
viewing court  In  the  case  at  hand  the  dr- 
cnlt  court  heard  the  application  after  law' 
ful  notice  had  been  given,  and  granted  It. 
Now  according  to  section  7356,  Rev.  St  1908, 
"in  any  criminal  case  *  •  *  a  judgment 
or  final  order  of  any  conrt  or  officer  inferior 
to  the  drcult  conrt  may  be  reviewed  in  the 
circuit  conrt"  This  does  not  mean  that,  be- 
fore you  can  enter  the  circuit  court,  you  must 
enter  and  pass  through  the  conrt  of  common 
pleas.  The  clause  last  quoted  would  be  sn- 
perfiuous  If  such  restriction  prevails,  because 
without  It  error  could  be  prosecuted  In  the 
circuit  court  to  review  the  judgment  of  the 
conrt  of  common  pleas.  The  jurisdiction  of 
the  circuit  conrt  in  criminal  cases  is  not  con- 
fined to  a  review  of  judgments  of  the  court 
of  common  pleas,  bnt  includes  the  power  to 
review  the  judgment  or  final  order  of  any 
court  or  officer  Inferior  to  the  circuit  court 
So  says  the  statute  In  plain  words.  Of  course 
the  circuit  court  may  review  the  judgment 
of  the  court  of  common  pleas  in  a  criminal 
case.  So  can  this  conrt,  but  its  jurisdiction 
does  not  end  there,  and  for  obvious  reasons, 
one  of  which  may  have  existed  in  the  present 
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vase,  namely,  the  absence  of  a  court  of  com- 
inon  pleas  from,  and  tbe  presence  of  the  cir- 
cnit  conrt  in.  Licking  county  dnrlng  the  80- 
day  period  of  limitation. 

The  plaintiff  in  error  cites  Burrows  v.  Van- 
devier  et  al.,  8  Ohio,  383,  Bartlett  v.  State, 
22  Ohio  St.  205,  and  State  v.  Roucb,  47  Ohio 
St.  478-481,  25  N.  B.  59.  The  plalnOff  in  er- 
ror is  not  benefited  by  Burrows  v.  Vandevler, 
oupra.  In  fact  It  is  an  authority  against  its 
contention.  The  headline  Is  "writ  of  certio- 
rari lies  from  the  Supreme  Court  direct  to  In- 
ferior Jurisdictions,  but  will  be  sustained  only 
in  extraordinary  cases."  The  writ  of  certio- 
rari was  addressed-  to  the  commissioners  of 
Warren  county,  requiring  them  to  certify  to 
tbe  conrt  their  proceedings  in  a  certain  road 
case,  which  was  done.  It  was  objected  that 
the  writ  ought  to  be  dismissed  because  It  was 
not  a  case  in  which  the  exercise  of  a  sound 
discretion  requires  that  It  should  be  allowed. 
The  court  said  in  that  case:  "It  is  admitted 
that  tbe  court  possesses  jurisdiction  to  award 
It  In  a  case  like  this,  but  urged  that  It  ought 
not  to  be  sustained,  because  the  plaintiff  in 
certiorari  had  a  more  easy  and  expeditious 
remedy  In  the  court  of  common  pleas.  We 
assent  to  the  justness  of  this  argument,  but 
under  existing  circumstances  we  have  con- 
cluded to  sustain  the  writ  in  question.  As 
tbe  Jurisdiction  is  conceded,  and  no  rule  had 
been  laid  down  with  reBi>ect  to  cases  In  which 
it  would  be  exercised,  we  are  not  willing  to 
turn  the  party  out  of  court  In  whose  case  a 
rule  is  first  to  be  made  known  to  operate  in 
other  cases.  Hereafter  we  shall  not  sustain 
a  writ  of  certiorari  direct  to  any  Inferior 
Jurisdiction  where  the  court  of  common  pleas 
hare  power  to  act,  unless  the  case  be  at- 
tended with  some  extraordinary  circumstan- 
ces.   *    •    •" 

Bartlett  t.  State,  supra,  also  falls  to  sup- 
port the  plaintiff  In  error.  The  case  Is  dis- 
posed of  In  the  following  per  curiam:  "This 
is  an  application  for  the  allowance  of  a  writ 
of  error  to  the  police  court  of  Cincinnati. 
We  refuse  to  allow  the  writ  for  the  reason 
that  the  application  can  be  made  as  well  to 
the  court  of  common  pleas.  Were  we  to  es- 
tablish the  practice  that  all  such  applications 
are  to  be  made  to  this  cour|,  without  first 
going  to  tbe  common  pleas,  we  should  be  ut- 
terly unable  to  dispose  of  the  business  of 
this  court."  Necessity,  therefore,  compels  us 
to  confine  the  hearing  of  such  applications 
to  exceptional  cases,  where  the  special  cir- 
cumstances render  it  necessary."  In  tliat 
statement  the  jurisdiction  of  the  Supreme 
Court  to  hear  an  application  for  the  review 
of  the  Judgment  of  the  police  court  is  not 
questioned,  but  held  to  be  ample,  yet  for  the 
reason  stated,  this  court  would,  except  In 
special  cases,  remit  the  party  to  a  lower 
court  In  the  first  Instance.  The  case  announ- 
ces that  under  the  rale  then  prevailing,  It 
was  a   matter  of   discretion  In   this  court 


whether  It  would  permit  a  party  to  come  di- 
rectly from  the  police  court  or  court  of  com- 
mon pleas  to  this  court  We  think  the  rule 
Is  the  same  now,  and  tbe  circuit  court  might 
have  refused  leave  to  file  a  petition  in  error 
in  this  case,  but  it  did  not  do  so. 

When  we  examine  State  v.  Rouch,  supra, 
we  find  that  the  case  is  likewise  unfavorable 
to  plaintiff  in  error.  The  syllabus  contains 
nothing  upon  the  subject,  and  there  is  noth- 
ing In  the  opinion  that  comes  to  the  support 
of  the  claim  made  here. 

Content  with  the  plain  language  of  the  sec- 
tion (7356)  under  consideration,  and  believing 
the  circuit  court  had  jurisdiction  in  this  case 
under  its  provisions,  we  will  not  prolong  thia 
opinion. 

One  or  two  other  questions  are  argued  in 
briefs  of  counsel,  but  their  decision  Involves 
the  weighing  of  the  evidence,  and  we  are  not 
required  to  do  that 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Judgment  affirmed. 

CREW,  SUMMERS,  and  SPEAB.  J3^  con- 
cur. 

(20O  Uara.  179) 
THORNLBT  v.  J.  C.  WALSH  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Nov.  24,  1908.) 

1.  Recbivbbs  (S  206*)— Anciixaby  Reoxivsb- 
SHiPS— Appointment. 

A  decree  appointing  a  foreign  receiver  of  a 
foreign  corporation  as  the  ancillary  receiver  in 
this  state  should  direct  the  ancillary  receiver  not 
to  transmit  the  assets  in  this  state  to  himself  as 
receiver  in  the  foreign  state  until  provision  haa 
been  made  for  attaching  creditors  In  this  state. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  i  206. •] 

2.  Appeai.  and  Ebbob  (8  713*)— Biix  o»  Ex- 
ceptions. 

On  appeal  from  an  order  appointing  an  an- 
cillary receiver  of  a  foreign  corporation,  a  ques- 
tion as  to  the  propriety  of  an  exclusion  of  evi- 
dence is  not  properly  liefore  the  appellate  conrt 
where  it  is  simply  stated  in  findings  of  fact 
made  by  the  sin^e  justice  hearing  the  petition, 
more  than  five  months  after  entry  of  the  final 
decree  appealed  from.  In  accordance  with  Rev. 
Laws,  c.  159,  }  23,  authorizing  a  report  by  tbe 
justice  of  his  findings,  if  requested  by  appellant 
within  four  days  after  notice  of  entry  of  the 
decree  as  the  only  way  of  presenting  such  a 
question  is  by  a  bill  of  exceptions  if  an  excep- 
tion was  taken  at  the  trial,  or  by  a  reservation 
under  Rev.  Laws,  c.  159,  I  29,  authorizing  the 
trial  justice  to  report  the  evidence  and  all  qnes- 
tions  of  law  therein  for  the  consideration  of  the 
full  court. 

[EM.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  t  713.*] 

8.  Recbivebb  (S  206*)— Anciixabt  Rbcbivbb- 
SHIPS— Appointment. 

St.  1903,  p.  443,  c.  437.  i  58,  directing  that 
every  foreign  corporation  enga{;ed  in  this  state 
in  the  construction  or  alteration  of  buildings, 
bridges,  or  railroad  structures  shall,  before  doing 
business  in  this  commonwealth,  appoint  the  com- 
missioner of  corporations  its  attorney  upon 
whom  all  process  may  be  served,  does  not  pre- 
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dade  a  creditor  of  a  foreign  corporation  wliicli 
has  not  complied  with  the  statute  from  apply- 
ing for  the  appointment  of  an  ancillair  receiver- 
ship in  this  state,  although  such  creditor  is  in 
fact  the  attorney  for  such  insolvent  corporation. 

[Ed.  Note.— For  other  cases,  see  Eeceivera, 
Pec.  Dig.  §  206.»] 

4.  Appeal  aitd  Ebbob  (§  1056*)  —  Habulbss 

EbBOB— EZCLUBION  OF  EVIDENCB. 

In  proceedings  for  the  appointment  of  an 
ancillary  receiver  of  a  foreign  corporation,  the 
exclusion  of  evidence  as  to  the  good  faith  of  the 
proceeding  is  not  prejudicial  to  the  creditor  op- 
posing the  appointment,  where  the  trial  jas- 
tice  states  in  his  finding  of  facts  that  he  ruled 
that  the  facts  stated  in  the  offers  of  proof  were 
not  conclusive  as  a  matter  of  law,  and  that,  if 
shown,  he  would  still  have  granted  the  petition. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  4187-4193;    Dec.  Dig.  { 

Appeal  from  Superior  Court,  Bristol  Coun- 
ly;  Charles  D.  Bell,  Judge. 

William  H.  Thornley  petitioned  for'  the 
appointment  of  an  ancillary  receiver  for  J. 
C  Walsh  Company,  a  Rhode  Island  corpo- 
ration. From  a  decree  granting  the  petition, 
Jerome  C.  Borden,  a  creditor  of  the  corpo- 
ration, appeals.  Decree  modified  and  af- 
firmed. 

Wm.  H.  Thornley,  in  pro.  per.  Arthur  S. 
Phillips,  for  appellant.  Fred  A.  Otis  and 
D.  F.  Slade,  for  appellee. 


LORINO,  J.  This  is  an  appeal  from  a 
final  decree  appointing  a  receiver  of  the 
property  of  a  Rhode  Island  corporation  In  a 
proceeding  ancillary  to  a  similar  proceed- 
ing and  appointment  of  the  same  person  as 
permanent  receiver  by  the  superior  court  of 
that  state. 

The  decree  should  have  directed  the  recelv- 
er  here  not  to  transmit  the  Massachusetts 
assets  to  himself  as  receiver  In  Rhode  Is- 
land until  provision  bad  been  made  for  at- 
taching creditors  in  Massachusetts.  Sec- 
ond National  Bank  v.  Lappe,  108  Mass.  159, 
84  N.  E.  SOI ;  Reynolds  v.  Enterprise  Trans- 
portation Co.,  198  Mass.  590,  85  N.  E.  110.  It 
diould  be  modified  accordingly. 

The  appellant  has  argued  a  question  as  to 
the  exclusion  of  evidence  set  forth  in  an 
offer  Of  proof  stated  in  findings  of  fact 
made  by  the  single  Justice  "in  accordance 
with  the  provisions  of  section  23  of  chapter 
1S9  of  the  Revised  Laws."  These  findings 
of,  fact  were  made  more  than  five  months  aft- 
er the  final  decree  here  appealed  from  bad 
been  entered. 

That  question  is  not  properly  before  us. 
The  only  way  of  presenting  such  a  ques- 
tion to  this  court  is  by  a  bill  of  exceptions, 
if  an  exception  to  the  exclusion  of  the  evi- 
dence was  tal^en  at  the  trial,  or  by  a  res- 
ervation under  Rev.  Laws,  c.  159,  g  29. 

There  is  nothing,  however,  in  the  conten- 
tion of  the  defendant  in  this  connection.  His 
contention  is  that  as  matter  of  law  a  credi- 


tor of  an  insolvent  foreign  corporation  can- 
not maintain  an  ancillary  petition  against 
It  In  the  courts  of  this  state  where  the 
foreign  corporation  has  not  complied  with 
SL  1903,  p.  443,  c.  437,  t  58;  and,  where  the 
creditor  who  applies  here  applied  for  the 
appointment  In  the  home  state,  was  the  at- 
torney of  the  insolvent  corporation,  made  the 
application  at  the  solicitation  and  with  the 
consent  of  the  corporation,  and  was  him- 
self appointed  the  receiver.  The  appellant's 
argument  is  that,  since  the  corporation  un- 
der those  circumstances  has  no  standing  In 
the  courts  of  the  commonwealth  (as  to  which 
see  National  Fertilizer  Co.  v.  Fall  Elver 
Bank,  196  Mass.  458^  82  N.  B.  671;  Friedea- 
wald  Co.  V.  Warren,  196  Mass.  432,  81 
N.  E.  207),  the  attorney  of  the  corporation 
who  applies  at  its  solicitation  and  with  Its 
consent  has  no  g^reater  right  U  the  appli- 
cation bad  been  made  by  the  plaintiff  as 
the  attorney  of  the  insolvent  corporation  the 
conclusion  urged  by  the  appellant  perhaps 
would  have  followed.  But  the  petition  here 
In  question  was  made  by  the  plaintiff  as  a 
creditor,  not  as  the  attorney  of  the  Insolvent 
corporation.  The  evidence  stated  in  the  of- 
fer of  proof  would  have  gone  no  farther  than 
to  raise  a  question  as  to  the  good  faith  of 
the  proceeding,  and  it  was  so  treated  by  the 
single  Justice.  He  states  In  his  finding  of 
facts:  *I  ruled  that  the  facts  stated  in  tie 
offers  of  proof  were  not  conclusive  as  mat- 
ter of  law  and  determined  that,  if  proved,  I 
should  BtlU  upon  the  whole  case  grant  the  pe- 
Ution." 

The  decree  must  be  modified  by  providing 
that  the  receiver  appointed  here  is  not  to 
transmit  to  Rhode  Island  the  assets  re- 
ceived here  untu  provision  is  made  for  at- 
taching creditors  In  Massachusetts.  So  modi- 
fied, the  decree  Is  aflirmed. 

So  ordered. 
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(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.     Nov.  24,  1908.) 

1.  LiBEI.  AND   SLANDEB  (g  9»)— MlSSIATEMENI 

0»  Pact— MA'rtiBiALirY. 

Where  defendant,  after  malting  an  exam- 
ination of  vanilla  found  on  plainUfs  premises, 
published  an  article  falsely  sutmg  that  plain- 
tiff paid  52.75  a  gallon  therefor,  basing  such 
assertion  on  defendant's  knowledge  of  the  cost 
of  the  several  ingredients  composing  the  fluid, 
and  further  stating  that  the  person  who  bought 
vanilla  at  such  price  was  either  criminally  stu- 
pid or  deliberately  dishonest,  that  such  purchase 
was  absolutely  without  excuse,  and  was  a  fla- 
grant violation  of  public  confidence  and  physical 
welfare,  the  misstatement  of  the  price  was  the 
pivotal  fact  which  authorized  a  finding  that 
the  article  was  neither  fair  comment  nor  reason- 
able criticism,  but  a  libel. 

[EJd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  K  86,  86%;  Dec.  Dig. 
9  9.*] 
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2.  LiBXL  ARD  SlARDEB  (i  48*)— PBITILEaKD 
COMUONICATI0R»— PDBUC  IKTEBEST— COM- 
MENT. 

While  ridicule,  sarcasm,  and  Invective  may 
be  employed  in  the  discussion  of  matters  of 
public  interest  if  based  on  fact,  a  person  charg- 
ed with  libel  may  not  make  false  statements  of 
fact  with  reference  to  the  conduct  of  another 
because  the  subject-matter  Is  one  of  public  in- 
terest. 

[EU.  Note.^For  other  cases,  see  libel  and 
Slander,  Cent  Digr.  S  144;   Dec.  Dig.  {  4a*] 

3.  THTAt  (J  105*)— Kkckpiion  ot  Bvidencs— 
Objxotionb— Effboi  or  Failubk  to  Ob- 
raoT. 

Where  Incompetent  evidence  Is  admitted 
without  objection,  it  is  to  be  accorded  full  pro- 
bative force. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  261-266 ;   Dec  Dig.  i  105.*] 

4.  Tbial  (8  54*)— Reception  of  Evidencb— 
Admissibility  for  Pabticulab  Pubfose. 

Where  evidence  is  competent  for  any  pur- 
pose, it  is  not  rendered  incompetent  because  it 
also  tends  to  influence  the  mind  in  a  direction 
for  whidi  alone  it  is  incompetent;  the  remedy 
being  by  application  to  have  it  restricted  to  the 
purpose  for  which  it  is  admissible. 

[Ed.  Mote.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  126;   Dec.  Dig.  t  64.*] 

5.  Libei,  and  SiJiNDEB  JS  123*)— Febson  Li- 
beled—Question OF  FACT. 

-  Whether  an  article  was  published  concern- 
ing plaintiff  is  generally  a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  360;  Dec  Dig.  g  123.*] 

6.  Libel  and  Slandxb  (S  123*)— Pxbbor  Li- 
beled—Question FOB  JUBY. 

Evidence  held  to  require  submission  to  the 
Jniy  whether  an  alleged  libel  was  published 
concerning  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i  360;    Dec  Dig.  >  123.*J 

7.  Appeal  and  Bbbob  d  928*)— Exoifiions 
—Review— Pbesumptionb. 

Where  the  charge  of  the  trial  court  is  not 
contained  in  the  record  on  exceptions  to  the  Su- 
preme Court,  It  will  be  presumed  that  ample 
instructions  were  given  covering  a  jtarticular 
phase  of  the  case, 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3750;   Dec.  Dig.  |  928.*] 

8.  Libel  ard  Slandxb  ({  101*)— Publica- 
tion. 

Where  the  members  of  a  board  of  health 
joined  in  the  view  that  an  article  should  be 
published  as  to  the  use  of  adulterated  vanilla 
by  plaintiff,  a  local  baker,  but  it  did  not  ap- 
pear that  they  intended  to  authorize  a  libel 
or  that  a  libelous  article  printed  by  defendant, 
a  member  of  the  board,  was  shown  to  the  oth- 
eni  or  its  precise  tenor  communicated  to  them 
before  it  was  printed,  it  could  not  be  presum- 
ed, in  an  action  for  libel,  that  the  other  mem- 
bers of  the  board  Intended  that  anything  more 
than  a  fair  comment  on  the  matter  should  be 
published. 

[E<d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec.  Dig.  (  101.*] 

9.  Libel  and  Slandxb  (t  55*) — Defenses— 
Tbuth — Statutes. 

Where  an  alleged  libelous  article  charged 
that  plaintiff  used  adulterated  vanIHa  for  which 
he  paid  ^.75  a  gallon,  and  on  this  based  the 
balance  of  the  article,  and  there  was  no  evi- 
dence that  plaintiff  paid  $2.75  a  gallon  for  the 
vanilla  he  used,  no  defense  could  be  predicated 
on  Rev.  Laws  1902,  c  173,  g  91,  providing  that 


the  truth  of  an  alleged  libel  shall  be  a  Jostifica- 
tion,  unless  actual  malice  is  proved, 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Dec  Dig.  {  55.*] 

10.  Libel  and  Slandeb  (}  5*)  —  Misstate- 
ment OF  Faot-^Actual  Malice. 

Where  an  alleged  libel  was  based  on  a  mis- 
statement of  fact,  plaintiff  was  not  required  to 
prove  actual  malice. 

[Ed.  Note.— For  other  cases,  aee  Ldbel  and 
Slander,  Cent  Dig.  {  278;  Dec  Dig.  t  5.*} 

11.  Libel  and  Slandeb  (S  101*)— Malice— 
Pbesumftion. 

Malice  is  not  to  be  j)resumed  as  a  matter 
of  law  from  the  publication  of  the  libel. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  278;   Dec  Dig.  {  101.*] 

12.  Libel  and  Slandxb  (g  4*)— "Malice." 

"Malice"  in  the  law  of  slander  is  used  in 
a  popular  sense. 

[E!d.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  g  111;    Dec.  Dig.  g  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4298^304;   vol.  8,  pp.  7712,  771SJ 

13.  Libel  and  Slander  (g  112*)  — Actual 
Malice— Evidence— Fin  din  o. 

In  an  action  for  libel,  evidence  held  to  sus- 
tain a  finding  of  actual  malice. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  f  329 ;    Dec  Dig.  g  112.*] 

14.  Libel  and  Slandeb  (i  124*)— Action- 
Instbuctions— Modification. 

In  an  action  for  libel  consisting  of  a  pub- 
lished article  charging  plaintiff  with  using  adul- 
terated vanilla,  an  instruction  that  the  state- 
ment in  the  article  that  "the  recent  finding  of 
wood  alcohol  in  the  so-called  vanilla  used  in  one 
of  our  local  bakeries"  referred  to  the  quality 
of  the  vanilla,  and,  it  being  conceded  that  the 
statement  was  true,  plaintiff  could  not  recover 
for  any  damages  caused  thereby,  was  properly 
modified  by  a  direction  that  the  jury  should 
consider  it  in  connection  with  other  statements 
in  the  entire  article  in  determining  whether 
there  was  something  there  stated  untrue  or  un- 
fair, under  the  rule  that  a  single  truth  may  be 
so  interwoven  with  falsehood  as  to  produce  the 
effect  of  fabrication. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  g  366;    Dec.  Dig.  g  124.*] 

15.  Libel  and  Slandxb  (g  108*)— iNjxmr  to 
Business— Evidence. 

Where,  in  an  action  for  libel,  plaintiff 
claimed  damages  for  loss  of  patronage  oecause 
of  an  allied  libel  charging  him  with  the  use  of 
adulterated  vanilla,  evidence  that,  after  the 
publication  of  the  article,  plaintiff's  trade  fell 
off,  and  that  his  customers,  when  refusing  to 
trade,  gave  the  publication  of  the  article  as  the 
reason,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  g  304 ;   Dec  Dig.  g  108.*] 

Exceptions  from  Superior  Court,  Hampden 
County ;  William  Cushlng  Wait,  Judge. 

Action  by  Clarence  E.  Hubbard  against 
Louis  B.  Allyn.  Verdict  for  plaintiff,  and 
defendant  brings  exertions.    Overruled. 

Oreen  ft  Bennett,  for  plaintiff.  F.  A.  Bal- 
lon, for  defendant 

BUOG,  J.  This  is  an  action  of  libel  for 
causing  the  printing  in  certain  newspapers 
of  an  article  alleged  to  be  false,  malicious, 
defamatory  and  published  concerning  the 
plaintiff  and  likely  to  Injure  him  In  his  busi- 
ness, which  caused  him  loss  of  patronage. 


•For  other  cues  see  *am«  topic  and  section  NUMBER  In  Dec  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 


Digitized  b^ 


Google 


358 


86  NORTHEASTXStN  BEPORTBB. 


(Mass. 


The  defense  Is  that  the  statements  were  true 
and  made  without  malice,  and  that  the  arti- 
cle consisted  of  fair  comment  on  a  matter  of 
public  Interest  The  plaintiff  Is  a  baker. 
The  defendant  Is  an  Instructor  in  science  in 
the  State  Normal  School,  and  a  member  of 
the  board  of  health  of  Westfleld.  Certain 
samples  of  vanilla  flavoring  were  taken  from 
the  plaintiff  hy  an  agent  of  the  board  of 
health  of  Westfleld,  which,  on  analysis  by 
the  defendant,  were  found  to  contain  a  dan- 
gerous amount  of  wood  alcohol.  Thereafter 
the  defendant  wrote  the  article  complained 
of,  which,  among  other  statements,  contained 
the  following: 

"The  recent  flnding  of  wood  alcohol  in  the 
so-called  vanilla  used  in  one  of  our  local  bak- 
eries brings  a  lesson  of  no  little  Importance — 
the  fallacy  of  expecting  to  get  a  large  quanti- 
ty of  a  good  article  for  a  small  price.  Such 
purchasers  are  among  the  greatest  enemies 
and  hindrances  to  the  advent  of  pure  food, 
inasmuch  as  they  create  a  demand  for  cheap, 
worthless  articles.  Pure  vanilla  wholesales 
at  about  $12  per  gallon.  What  can  one  ex- 
pect for  $2.75?  He  who  buys  at  this  price  is 
either  criminally  stupid  or  deliberately  dis- 
honest •  •  •  The  extract  in  question 
was  an  evil  smelling  concoction  as  Innocent 
of  vanilla  as  some  saloons  are  of  whisky. 

•  •  ♦  A  dealer,  as  In  the  present  case, 
stands  absolutely  without  excuse  for  pur- 
chasing an  article  of  this  extreme  character. 

•  •  •  It  Is  the  attitude  of  the  local  board 
of  health  to  prosecute  to  the  Ihnit  any  such 
flagrant  violation  of  public  confidence  and 
physical  welfare." 

The  court  ruled  that  the  subject  was  one 
of  public  Interest,  and  that  the  defendant 
had  a  legal  right  to  publish  fair  and  reason- 
able comment  thereon  without  liability.  The 
ease  comes  before  us  on  exceptions  by  the  de- 
fendant to  the  refusal  to  give  certain  Instruc- 
tions and  as  to  the  admission  of  evidence. 

1.  A  verdict  could  not  have  been  directed 
for  the  defendant  A  reasonable  Inference 
from  the  published  article  was  that  the  writ- 
er asserted  that  the  plaintiff  paid  $2.75  per 
gallon  for  the  vanilla  found  on  his  premises, 
which  contained  the  wood  alcohol,  a  dan- 
gerously poisonous  substance.  There  was  no 
evidence  whatever  that  the  vanilla  found  on 
the  plaintiffs  premises  cost  him  only  $2.75 
per  gallon.  The  defendant,  from  his  knowl- 
edge as  to  the  cost  of  the  several  ingredients 
found  to  compose  this  fluid,  estimated  that 
it  could  be  bought  for  that  price,  but  made 
the  assertion  without  any  knowledge  or  infor- 
mation as  to  what  tlie  plaintiff  In  fact  paid 
for  it  The  evidence  of  the  plaintiff,  which 
was  uncontradicted,  was  that  he  paid  $4  per 
gallon  for  It  Upon  this  statement  as  to  price 
paid  by  the  plaintiff,  which  the  jury  may 
have  found  to  be  false,  the  defendant  bases 
the  declaration  that  the  person,  who  had 
bought  at  that  price  was  either  "criminally 
stupid  or  deliberately  dishonest";  that  he  was 
•'absriutPly  without  excuse"  for  his  action. 


which  was  also  characterized  as  a  "flagrant 
violation  of  public  confidence  and  physical 
welfare."  These  comments  and  criticisms  are 
wholly  deduced  from  a  premise,  which  the 
jury  might  have  found  to  be  untrue.  It 
cannot  be  said,  as  matter  of  law,  that  a  ver- 
dict could  have  been  ordered  for  the  defend- 
ant who  made  such  a  publication  touching 
one  whose  business  was  that  of  furnishing 
food.  The  Jury  would  have  been  warranted 
In  finding  that  the  substantially  harmful 
statement  contained  in  the  article  was  not 
as  to  the  mere  presence  of  wood  alcohol  in 
the  vanilla,  but  that  any  honest  or  competent 
I)erson  would  know  from  the  low  price  paid 
that  the  vanilla  was  of  such  poor  quality  as 
to  be  deleterious  to  health.  Reading  the 
whole  statement  the  price  named  was  not  an 
unimportant  Incident,  but  the  pivotal  fact  on 
which  hung  much  of  the  rest  If  the  jury 
found  this  statement  of  fact  to  be  false,  then 
they  would  be  justified  In  saying  further  that 
the  article  was  not  fair  comment  or  reason- 
able criticism,  but  an  unwarranted  attack, 
whose  manifest  tendency  was  to  injure  the 
plaintiff  in  his  business.  Haynes  v.  Clinton 
Printing  Co.,  189  Mass.  512,  48  N.  B.  275. 
The  right  of  the  defendant  was  not  to  make 
false  statements  of  fact  because  the  subject- 
matter  was  of  public  interest  but  only  to 
criticise,  discuss  and  comment  upon  the  real 
acts  of  the  plaintiff  and  the  consequences 
likely  to  follow  from  them,  or  upon  any  oth- 
er aspect  of  the  case  in  a  reasonable  way. 
This  may  be  done  with  severity.  Ridicule, 
sarcasm,  and  Invective  may  be  employed. 
But  the  basis  must  be  a  fact  and  not  a  false- 
hood. Burt  V.  Advertiser  Newspaper  Co.,  154 
Mass.  238,  28  N.  B.  1,  13  L.  R.  A.  97;  Mc- 
Quire  V.  Western  Morning  Mews  Co.,  Ltd. 
[1903]  2  K.  B.  100;  Dow  v.  Long,  190  Mass. 
138,  76  N.  B.  667;  Thomas  v.  Bradbury,  Ag- 
new  &  Co.  Ltd.  [1906]  2  K.  B.  627. 

2.  It  Is  argued  that  there  was  no  evidence 
that  the  article  was  published  concerning  the 
plaintiff.  The  plaintiff's  name  Is  not  men- 
tioned in  the  article.  The  subject  of  the  ar- 
ticle Is  named  only  as  "one  of  our  local  bak- 
eries," In  which  "wood  alcohol  In  the  so-call- 
ed vanilla"  bad  been  found,  and  "a  dealer  as 
In  the  present  case."  It  may  be  conceded,  as 
urged  by  the  defendant,  that  knowledge  of 
the  person  referred  to  on  the  part  of  the  writ- 
er and  of  the  plaintiff  alone  would  not  be 
enough  to  show  that  it  was  published  of  the 
plaintiff.  Such  descriptive  language  must  be 
used  as  to  Indicate  to  others  some  particular 
Individual  under  the  circumstances  existing 
In  the  community.  It  appeared  that  the 
plaintiff  was  the  only  baker  In  Westfleld,  up- 
on whose  premises  vanilla  containing  wood 
alcohol  had  been  found.  The  agent  of  the 
board  of  health  had  visited  the  plaintiff's 
place  to  get  the  samples,  and  a  few  days  be- 
fore the  article  was  printed  went  to  his  bak- 
ery and  carried  the  keg  containing  the  so- 
called  vanilla  across  a  main  street  of  the 
town  to  the  rooms  of  the  board  of  health. 
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One  witness,  a  member  of  the  board  of  health, 
testified  that  he  knew  when  he  read  the  ar- 
ticle that  the  plaintiff  was  referred  to.  The 
plaintiff  was  permitted  to  testify  that,  from 
conversations  with  customers,  he  knew  that 
It  was  understood  that  he  was  meant  by  an 
article  published  In  a  Springfield  paper,  which 
used  substantially  the  same  descriptive  lan- 
guage. This  evidence,  though  perhaps  not 
competent  If  objected  to,  nevertheless  being 
in  without  objection,  was  entitled  to  Its  pro- 
bative force.  Damon  v.  Carrol,  163  Mass.  404, 
40  N.  B.  185.  It  tended  to  show  that  such 
language  In  the  then  state  of  Information 
of  the  public  mind  In  Westfield  would  be  nn> 
derstood  as  referring  to  the  plaintiff,  and 
that  hence  the  defendant's  article  was  so  un- 
derstood. The  testimony  of  Ralneault,  that 
customers  gave  this  article  as  a  reason  for 
not  trading  with  the  plaintiff,  the  exception 
to  the  admission  of  which  will  be  discussed 
later,  also  had  the  same  tendency.  If  com- 
petent for  any  purpose.  It  is  not  rendered  in- 
competent by  the  fact  that  it  also  has  a 
tendency  to  Influence  the  mtnd  in  another  di- 
rection, for  which  alone  it  would  not  be  com- 
petent Whipple  V.  Rich,  180  Mass.  477,  63 
N.  E.  5 ;  Weston  v.  Bamlcoat,  175  Mass.  454- 
456,  66  N.  E.  619,  49  L.  R.  A.  612 ;  Common- 
wealth y.  Johnson,  199  Mass.  S5,  85  N.  E.  188. 
If  the  defendant  desired  to  have  Its  applica- 
tion restricted  he  should  have  made  such  re- 
quest. It  may  have  been  found  to  be  the  rea- 
sonable inference  from  this  testimony  that 
a  reference  to  the  local  baker,  in  whose  shop 
vanilla  containing  wood  alcohol  had  been 
found,  would  point  inevitably  to  the  plaintiff. 
Whether  the  article  was  published  concerning 
the  plaintiff  Is  generally  a  question  of  fact 
There  is  nothing  exceptional  in  the  present 
case  to  take  It  ont  of  the  general  rule,  but 
there  was  evidence  enough  to  require  sub- 
mission to  the  Jury.  Hanson  v.  Globe  News- 
paper Co.,  159  Mass.  293,  34  M.  E.  462,  20  L. 
R.A.  856. 

The  defendant  has  argued  that  the  pub- 
lication of  advertisements  by  the  plaintiff 
may  have  spread  this  knowledge.  But  the 
charge  of  the  superior  court  Is  not  given, 
and  it  must  be  assumed  that  ample  Instruc- 
tions, covering  this  phase  of  the  case,  were 
given.  Moreover,  it  Is  plain  that  the  mem- 
bers of  the  l>oard  of  health  and  its  agent 
knew  who  was  meant  by  "local  dealer"  as 
used  In  the  article.  Although  they  had  Join- 
ed in  the  expression  of  view  that  an  article 
should  be  published,  there  is  nothing  to  show 
that  they  intended  to  authorize  the  publica- 
tion of  a  libel.  The  article  was  not  shown 
to  them  in  advance  of  being  printed,  nor  Its 
precise  tenor  communicated  to  them.  It  can- 
not be  assumed  that  they  Intended  anything 
more  than  that  a  fair  comment  upon  the  mat- 
ter should  be  published. 

3.  The  defendant  requested  a  ruling  in 
substance  that  there  was  no  evidence  of  per- 
sonal ill  will  toward  the  plaintiff  on  the 
part  Of  the  defendant    This  may  have  been 


refused  properly  on  the  ground  that  ther» 
was  no  suflJclent  evidence  of  the  truth  of  tbei 
basic  facts  alleged  respecting  the  plaintiff  in 
the  article.  No  testimony  was  introduced 
that  the  plaintiff  paid  ^.76  per  gallon  for 
the  vanilla.  Therefore  the  defense  afforded 
by  Rev.  Laws,  c.  173,  $  91,  could  not  by  any 
possibility  have  been  made  out  on  the  evi- 
dence as  it  stood.  Hence  actual  malice  on 
the  part  of  the  defendant  was  of  no  con- 
sequence. Burt  V.  Advertiser  Newspaper 
Co.,  154  Mass.  238,  2«S,  28  N.  E.  1,  13  L.  R. 
A.  97.  But,  assuming  that  this  ruling  was 
applicable  to  the  issues  raised,  no  error  is 
disdosed.  There  was  some  slight  evidence 
tending  to  show  actual  malice  by  the  defend- 
ant Malice  is  used  in  this  connection  in  the 
popular  sense.  Conner  v.  Standard  Pub- 
lishing Co.,  183  Mass.  480,  67  N.  E.  596;  Fay 
v.  Harrington,  176  Mass.  270,  57  N.  E.  369. 
It  Is  not  to  be  presumed  as  matter  of  law 
from  the  publication  of  the  libel.  Brown  v.- 
Massachusetts  Title  Ins.  Co.,  151  Mass.  127, 
23  N.  E.  733.  But  it  does  not  follow  that 
the  language  of  the  libel  Itself  may  not  be 
found  as  a  fact  to  breathe  malevolence.  The 
defendant  delll>erately  inserted  in  the  article 
the  assertion  of  a  fact  concerning  the  plain- 
tiff, as  to  the  truth  of  which  he  had  no  knowl- 
edge, but  whose  truth  was  vital  to  much  of 
the  rest  of  the  article.  The  agent  of  the 
board,  of  which  the  defendant  was  a  mem- 
l)er,  sent  its  agent  to  the  store  of  the  plaintiff, 
which  was  in  the  centre  of  the  business  sec- 
tion of  a  large  town  and  near  the  post  of- 
fice, between  six  and  seven  o'clock  on  a 
Wednesday  evening,  and  caused  him  to  carry 
the  10-gaIlon  keg  containing  vanilla  under 
bis  arm  across  the  street  to  the  room  of 
the  board  of  health.  This  may  iiave  been 
found  suspiciously  conspicuous,  both  as  to 
time  and  manner.  After  the  defendant  had 
determined  to  write  an  article  for  publica- 
tion, he  was  solicited  by  a  newspaper  report- 
er for  it  Complaints  in  court  had  been 
made  by  the  board  of  health  against  the 
plaintiff  touching  the  conduct  of  his  bakery, 
one  of  which  was  decided  before,  another 
after,  the  publication  of  the  article,  both  in 
favor  of  the  plaintiff.  Whatever  may  be 
said  as  to  the  weight  of  each  of  those  dr- 
cumstances  standing  alone,  and  probably  the 
last  alone  would  not  be  sufficient  (Watson  v. 
Moore,  2  Gush.  133 ;  Kidder  v.  Parkhurst  3 
Allen,  393;  see  Com.  Wharf  Corp.  v.  Boston, 
194  Mass.  460,  80  N.  E.  645),  yet  collectively 
they  support  a  finding  of  a  state  of  mind 
equivalent  to  actual  mallc& 

4.  The  defendant  asked  for  an  Instruction 
that  "the  statement  In  the  alleged  article, 
'the  recent  finding  of  wood  alcohol  in  the 
so-called  vanilla  used  in  one  of  our  local 
bakeries,'  refers  to  the  quality  of  the  vanilla, 
and  since  it  is  conceded  that  the  statement 
is  true  the  plaintiff  cannot  recover  for  any 
damages  caused  thereby."  The  superior 
court  gave  this  instruction  In  substance,  but 
added,   "That  statement  you  must  take   In 
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coimectlon  with  other  statements  In  the  en- 
tire article^  In  order  to  see  whether  or  not 
you  can  find  that  there  was  something  there 
stated  which  was  untrue  or  unfair."  This 
was  sufficiently  favorable  to  the  defendant. 
A  single  truth  may  be  so  interwoven  with 
falsehood  as  to  produce  the  effect  of  a  fabri- 
cation. 

5.  One  Raineault,  an  employs  of  the  plain- 
tiff, was  permitted,  against  the  exception  of 
the  defendant,  to  testify  as  to  the  reasons 
given  by  customers  for  declining  to  use  the 
plaintiff's  goods.  These  were  declarations 
accompanying  the  act  of  refusal  to  trade 
with  the  plaintiff  and  explaining  its  nature. 
They  were  competent  within  the  rule  laid 
down  in  Elmer  v.  Fessenden,  ISl  Mass  361, 
24  N.  E.  208,  6  L.  R.  A.  724,  Weston  v.  Bar- 
nicoat,  175  Mass.  454,  66  N.  E.  619,  49  L.  B. 
A.  612,  and  Plerson  v.  Boston  Elevated  R.  R. 
Oo.,  191  Mass.  228,  77  N.  E.  769.  The  act, 
namely,  the  refusal  to  buy  goods,  was  an 
equivocal  one.  It  might  arise  because  no 
bakers'  goods  were  needed  at  the  time,  or 
l)ecauae  a  rival  had  secured  the  trade,  or 
because  of  fear  that  the  plaintiff's  goods 
were  poisonous  or  from  other  considerations. 
A  contemi>oraneou8  declaration  giving  the 
reason  for  the  act  was  therefore  competent 
as  disclosing  its  real  character.  It  was  not 
necessary  for  the  plaintiff  to  show,  as  a  part 
of  his  case,  the  names  of  the  customers.  This 
was  a  proper  subject  for  cross^xaminatlon, 
and  it  does  not  appear  that  the  defendant 
was  deprived  of  his  rights  In  this  respect. 
One  claim  of  the  plaintiff  respecting  damages 
was  a  loss  of  patronage.  It  was  competent 
for  the  driver  of  his  baker's  wagon  to  state 
that  after  the  publication  of  the  articles  the 
trade  fell  off,  and  that  his  customers,  when 
refusing  to  trade,  gave  the  publication  of 
the  article  in  question  as  the  reason. 

Exceptions  overruled. 


(200  Man.  29S) 

MARVEL  T.  COBB. 

(Supreme  Jadlcial  Court  of  Massachusetts. 

Bristol.    Nov.  28,  1908.) 

1.  Fraud  (J  31*)  —  Acriows  —  Natubb  and 
FOBU  OF  Remedy— ElFFECT  or  Remedy  to 
Sit  Aside  Cortbaot. 

A  conveyance  of  a  tract  of  land  and  a 
mortgage  of  another  tract,  if  induced  by  fraud, 
may  be  set  aside  on  a  return  of  the  considera- 
tion for  the  conveyance  and  the  money  lent,  or 
an  action  for  damages  for  deceit  will  lie. 

TEd.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  27;  Dec.  Dig.  f  31.*] 

2.  Executors  ahd  Aduinistbatobs  (g  49*)— 
Assets— Rights  o»  Action. 

A  right  of  action  to  set  aside  a  conveyance 
of  a  tract  of  land  and  a  mortgage  of  another 
tract  induced  by  fraud  or  for  damages  for  deceit 
pass  to  the  personal  representative. 

[Ed.  Note.— For  other  cases,  see  Execntora 
and  Administrators,  Cent  Dig.  |  801;  Dec. 
Dig.  f  49.»] 


3.  BQurrr  (§  8T*)— Foixowiwa  Statuib  of 
LnirTATioNS. 

An  action  for  fraud,  being  an  action  of 
tort  is  barred  by  Rev.  Laws  19G2,  c.  202,  »  2, 
10,  after  six  years,  and  no  better  standing  can 
be  acquired  by  bringing  a  snit  in  equity. 

Wi.  Note.— For  other  cases,  see  Eqoity,  Cent 
Dfg.  IS  242-244;  Dec.  Dig.  I  Sl.'l 

4.  LiMiTATion  OT-  Actions  (8  18*)— Limita- 
tions Applioablb— Suit  to  Set  Abide  Con- 
veyance. 

A  bill  to  set  aside  a  conveyance  of  a  tract 
of  land  and  the  mortgage  of  another  tract  for 
fraud  is  barred  after  six  years. 

[Ed.   Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  i  70;   Dec.  Dig.  8  18.*] 
."5.  Limitation  of  Actions  (g  174»)— Persons 

Barbed— Assignee  of  Causes  of  Action. 
An  assignee  of  causes  of  action  barred  by 
limitation  has  no  greater  rights  than  bis  as- 
signor. 

[Ed.   Note.— For  other  cases,   see  Limitation 
of  Actions,  Cent  Dig.  8  659 ;  Dec.  Dig.  {  174.*] 

6.  Equity  (§  239*)— Demubbeb— Admission  of 
Aixegations. 

The  allegations  of  a  'jill  are  to  be  taken  as 
true  on  demurrer. 

[Ed.  Note.— For  other  cases,  see  E!qnitF,  Cent 
Dig.  8  494 ;    Dec.  Dig.  9  239.*] 

7.  Descent  and  Distribution  (8  8*)— Bquitt 
OF  Redemption. 

The  equity  of  redemption  descends  to  the 
heirs  of  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  8  85 ;   Dec.  Dig.  8  8.*] 

8.  Mortgages  (8  369*)  —  Fobeclosubk  —  Ac- 
tions TO  Set  Aside — Biix — Sufficiency. 

A  bill  to  set  aside  a  mortgage  foreclosure 
is  fatally  defective,  where  there  is  no  offer  to 
pay  what  is  equitably  due  on  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  8  1097;   Dec.  Dig.  8  3G9.*) 

9.  Mortgages  (S  369*)  —  Foseclosdbb  —  Ac- 
tions TO  Set  Aside— Parties. 

A  mortgage  foreclosure  cannot  t>e  set  aside 
in  a  suit  to  which  a  person  to  whom  it  is  alleg- 
ed the  land  has  been  conveyed  with  Intent  to 
defraud  is  not  a  party. 

[E^.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  1096;   Dec.  Dig.  1  360.*] 

10.  Mortgages  (8  369*)— Fobeclobubb— Ac- 
tions to  Set  Aside— Time  to  Sue. 

The  right  to  avoid  a  mortgage  foreclosure 
must  be  exercised  within  a  reasonable  time, 
though  the  land  Is  still  held  by  the  purdiaser 
at  the  foreclosure  sale. 

[£id.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  »  1095;   Dec  DigTi  369.*] 

11.  Mortgages  (8  369*)  —  FoBXoi.oBtreB— Ac- 
tions TO  Set  Aside— Timb  to  Sue. 

In  the  absence  of  sufficient  excuse,  a  delay 
of  15  years  and  2  months  in  exercising  the 
right  to  avoid  a  mortgage  foreclosure  is  more 
than  a  reasonable  time. 

[Ed.   Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  8  1095 ;    Dec.  Dig.  8  369.*] 

12.  Mobtoaoes  (8  369*)  —  FORECLOSUKX— Ac- 
tions TO  Set  Aside— Excuse  for  Dei.ay. 

An  unreasonable  delay  in  the  exercise  of 
the  right  to  avoid  a  mortgage  foreclosure  is 
not  excused  by  complainant's  absence  where  he 
was  not  ignorant  of  the  cause  of  action. 

[EM.   Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  8  1096;   Dec.  Dig.  8  369.*] 

13.  Mortgages  (8  369*)  —  Fobeclosure— Ac- 
tions TO  Set  Aside— Excuse  fcb  Delay. 

An  unreasonable  delay  in  the  exercise  of 
the  right  to  avoid  a  mortgage  foreclosure  is  not 


•For  otber  eaiai  see  same  topic  and  lecUon  NUMBER  In  Deo.  *  Am.  Digs.  U07  to  dat*,  *  Reportar  Indejcot 
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excused  by  inaction  of  complahiant'a  counsel,  in 
the  absence  of  instructions  by  complainant  that 
be  was  ready  to  redeem. 

[EM.  Note.— For  other  cases,  see  MortgaKes, 
Cent.  Dig.  8  1093 ;   Dea  Dig.  |  869.*] 

14.  MoBTGAOEa  (S  369*)  —  FoBXCLOBUSK— Ac- 
tions TO  SST  ASIDB— BXOCSX  rOB  DELAY. 

An  unreasonable  delay  by  an  heir  of  mort- 
gagor to  exercise  the  right  to  set  aside  a  mort- 
gage foreclosure  cannot  be  excused  on  the 
ground  that,  until  he  obtained  an  assignment  of 
the  cause  of  action  from  mortgagor's  adminia- 
tratOT,  he  conld  not  bring  the  bilL  as  his  right 
to  redeem  belonged  to  him  as  an  heir  to  whom 
the  land  descended  sabject  to  the  mortgage. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1095;   Dec.  Dig.  {  S69.*] 

15.  MosTOAOEs  (S  368*)— FoBBCLosDBK— Void 
MoBTOAGB— Remedy. 

The  remedy  against  a  foreclosure  under  a 
mortgage  alleged  to  have  been  rendered  void  by 
fmndnlent  alteration  by  mortgagee  is  a  writ  of 
entry. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  a09.*] 

Appeal  from  Snperlor  Court,  Brlatol  Goim> 
ty;  William  Scbofiejd,  Jndge. 

Bill  by  WUlIam  D.  Marvel  against  Jobn 
W.  Cobb.  Decree  for  defendant,  and  com- 
plainant appeals.    Affirmed. 

William  D.  Marvel,  pro  se.  Albert  Fuller 
and  WOIiam  J.  Davidson,  for  defendant 

L0RIN6,  J.  The  bill  In  this  suit  is  mulU- 
farlons  and  argumentative.  In  addition, 
while  it  charges  the  defendant  with  fraud, 
cheating  and  forgery,  it  is  almost  entirely 
lacking  in  stating  facts  Jostifylng  those  char- 
ges. 

So  far  as  a  statement  of  what  is  thus 
charged  can  be  made.  It  Is  in  substance  as 
follows: 

The  plaintiff  Is  the  son  but  not  the  only 
heir  of  his  father.  Dexter  Marvel,  a  citizen 
of  Massachusetts,  who  died  intestate  at  Lynn, 
In  Essex  county,  on  October  28,  1890. 

In  April,  1800,  and  before.  Dexter  Marvel 
was  the  owner  of  two  large  tracts  of  land 
In  the  town  of  Bourne,  Barnstable  county, 
laid  out  In  lots  for  summer  cottages,  and 
known  as  Pocasset  Heights  and  Patulsset 
property,  respectively.  Those  two  tracts  of 
land  were  subject  to  a  mortgage  held  by  the 
Bristol  County  Savings  Bank  In  the  sum  of 
$6,000. 

In  April,  1890,  the  defendant,  at  the  re- 
quest of  the  plaintUTs  father,  advanced  the 
money  necessary  to  take  up  this  mortgage. 
The  plaintitTs  father  conveyed  to  the  defend- 
ant the  Pocasset  Heights  and  mortgaged  to 
him  the  Patulsset  property.  In  payment  for 
the  Pocasset  Heights  the  plaintiffs  father 
received  from  the  defendant  105  shares  of 
the  Cobb  Stove  Se  Machine  Company.  As  se- 
curity for  the  money  advanced  by  the  defend- 
ant to  take  up. the  prior  mortgage  for  $6,000 
on  both  properties,  the  defendant  received 
from  the  plaintiff's  father,  in  addition  to  the 
mortgage  on  the  Patulsset  property,  the  105 


shares  received  as  the  purchase  price  of  tbe 
Pocasset  pr(^rty. 

There  Is  a  long  statement  of  false  reports 
as  to  the  condition  and  make-up  of  the  stove 
company,  but  there  are  no  allegations  con- 
necting that  statement  with  tbe  transactions 
between  the  plaintUTs  father  and  the  de- 
fendant It  Is  stated  however  that  this 
transaction  throughout  was  a  fraudulent  one 
on  the  defendant's  part  It  is  also  alleged 
that  at  the  time  of  this  transaction  the  plain- 
tiffs father  was  ill  and  "unable  to  properly 
attend  to  his  affairs." 

For  the  breach  of  some  condition  in  the 
mortgage  to  him  of  the  Patulsset  property 
tbe  defendant  advertised  that  propery  for 
sale  on  August  10,  1891.  Tbe  plaintiff  went 
to  Pocasset  and  saw  Cobb  on  August  8,  1891, 
and  proposed  that  the  mortgage  of  tbe  Patu- 
lsset property  and  the  deed  o^  the  Pocasset 
Heights  property  should  be  canceled  and  the 
shares  in  the  stove  company  returned,  and 
the  amount  due  the  defendant  determined  by 
arbitration.  This  tbe  defendant  refused  to 
do.  Thereupon  tbe  plaintiff  notified  tbe  de- 
fendant "that  the  pretended  or  so-called  mort- 
gage was  fraudulent,"  that  be  should  "de- 
nounce tbe  mortgage  as  a  fraud  and  forbid 
the  sale."  He  also  notified  tbe  defendant  that 
the  proposed  mortgage  sale  had  not  been 
properly  advertised.  In  consequence  of  tbe 
latter  notice  tbe  sale  was  adjourned  until 
August  17,  1891.  At  the  auction  sale  on  that 
day  tbe  plaintiff  and  tbe  administrator  of 
bis  father's  estate  were  present  Tbe  plain- 
tiff "under  advice  of  counsel  •  •  •  then 
and  there  made  protest  forbidding  the  sale 
and  declared  the  so-called  mortgage  to  be 
not  only  fraudulent  but  obtained  by  said  Cobb 
under  false  pretenses."  In  spite  of  tbe  pro- 
test the  auctioneer  proceeded  with  tbe  sale. 
Tbe  administrator  and  tbe  plaintiff  each 
made  a  bid  of  $6,000,  Interest  and  expenses, 
but  the  property  was  declared  sold  to  one  K 
M.  Reed  for  $3,000.  It  bad  been  alleged  in 
an  earlier  paragraph  of  the  bill  that  E.  M. 
Reed  was  "the  subservient  tool  and  confiden- 
tial agent  of  tbe  defendant"  It  Is  further 
alleged  in  the  bill  that  immediately  after  the 
foreclosure  sale  Reed  conveyed  the  Patulsset 
property  bought  in  by  him  at  the  sale  to  the 
defendant. 

It  is  also  alleged  in  the  bill  of  complaint 
that  the  plaintiff's  father's  estate  "was  tech- 
nically bankrupt";  that  he  was  the  largest 
creditor  of  it;  and  that  it  was  agreed  be- 
tween tbe  plaintiff  and  "bis  coheirs"  that  all 
outside  debts  should  be  paid  and  the  residue 
tlien  left  should  be  assigned  to  tbe  plaintiff. 
Apparently  pursuant  to  that  agreement,  the 
administrator,  on  August  19,  1902,  assigned 
to  the  plaintiff  all  personal  property  and 
rights  of  action  then  vested  in  bim. 

The  bill  was  sworn  to  on  October  18,  1906, 
and  presumably  filed  soon  after.  That  Is  to 
say,  16  years  and  6  months  after  tbe  deed 
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and  mortgage  which  It  l8  now  sought  to  set 
aside  for  fraud  were  made — 16  years  after 
the  death  of  the  father  and  15  years  and  2 
months  after  the  foreclosure  sale  which  the 
plaintur  now  seeks  to  have  set  asida 

If  It  Is  assumed,  as  the  bill  alleges,  that 
the  plalntlfTs  father  was  Induced  by  false 
and  fraudulent  representations  of  the  defend- 
ant (first)  to  conTey  to  him  the  Pocasset 
Heights  for  105  shares  of  the  stove  company, 
and  (second)  to  mortgage  the  Patulsset  proper- 
ty to  him,  he  had  a  right  to  set  aside  that  con- 
veyance and  that  mortgage  on  returning  the 
105  shares  and  the  money  lent  to  him  on  exe- 
cuting the  mortgage,  or  he  could  bring  an  ac- 
tion for  damages  based  upon  the  fraud  and 
deceit  These  rights  of  action  passed  to  and 
were  vested  In  the  administrator  of  his  es- 
tate. The  action  for  fraud  and  deceit  being 
an  action  of  tort,  was  barred  by  force  of  Rev. 
Laws,  C.  202,  SS  2,  10,  at  the  end  of  six  years 
—that  is  to  say,  in  1896 — and  the  plaintiff 
can  get  no  better  standing  by  bringing  this 
suit  In  equity.  Ela  v.  Bla,  158  Mass.  54,  32 
N.  E.  957.  The  right  to  avoid  the  sale  and 
the  loan  was  barred  at  the  same  time.  Dodge 
V.  Essex  Ins.  Co.,  12  Gray,  65.  The  plain- 
tiff has  not  alleged  any  fact  bringing  the  ad- 
ministrator of  his  father's  estate  within 
the  disabilities  prescribed  by  statute  by  rea- 
son of  which  a  longer  time  is  given  a  plain- 
tiff in  which  to  bring  his  action.  These  caus- 
es of  action  therefore  were  barred  when  the 
administrator  assigned  them  to  the  plaintiff 
in  1903.  Of  course,  the  plaintiff  has  no  great- 
er rights  than  bis  assignor  (the  administra- 
tor) had. 

The  other  cause  of  action  to  be  gathered 
from  the  statements  made  in  the  bill  of  com- 
plaint Is  the  right  to  set  aside  the  foreclo- 
sure sale  of  the  Patulsset  property  on  the 
ground  that  the  administrator  and  the  plain- 
tiff bid  more  than  the  $3,000  for  which  it 
was  sold  to  Reed. 

The  plaintiff's  father  died  seised  of  the 
equity  of  redemption  In  the  Patulsset  prop- 
erty, and,  upon  the  allegations  of  this  bill 
(which  are  taken  to  be  true  for  the  purpose 
of  disposing  of  the  defendant's  demurrer), 
with  a  right  to  avoid  that  mortgage  for 
fraud.  The  equity  of  redemption  descended 
to  his  heirs,  including  the  plaintiff  among 
others.  So  far  as  this  cause  of  action  is 
concerned,  the  bill  is  fatally  defective  for 
want  of  an  offer  to  pay  what  is  now  equita- 
bly due  on  the  mortgage,  and  because  It  is 
'alleged  that  many  sales  of  the  Patulsset  land 
have  been  made  to  purchasers,  and  that  all 
the  estate  was  conveyed  to  one  Stone  with 
intent  to  defraud  the  plaintiff.  In  a  suit  to 
which  Stone  is  not  a  party  the  foreclosure  of 
the  land  cannot  be  set  aside.  But  apart 
from  the  lack  of  an  offer  to  redeem,  and 
apart  from  the  fact  that  the  land  not  sold 
to  third  persons  now  stands  In  the  name  of 
Stone,  If  it  be  assumed  that  the  plaintiff  is 
ready  to  pay  the  whole  mortgage  debt  for 
the  land  not  sold  to  third  persons  (since  the 


grantees  of  the  land  sold  have  not  been  made 
parties),  the  plaintiff  is  barred  by  his  own 
laches. 

The  right  to  avoid  a  foreclosure  sale  which 
is  voidable  must  be  exercised  within  a  rea- 
sonable time,  even  if  the  mortgaged  land  is 
still  held  by  the  purchaser  at  the  foreclosure 
sale.  Learned  v.  Foster,  117  Mass.  365; 
Fennyery  v.  Ransom,  170  Mass.  303,  49  N. 
E.  620;  Tetrault  V.  Foumier,  187  Mass.  58, 
72  N.  E.  351.  In  the  absence  of  sufficient  ex- 
ctise,  15  years  and  2  months  is  more  than  a 
reasonable  time.  See  Learned  v.  Foster,  and 
Tetrault  v.  Foamier,  ubl  supra. 

The  first  excuse  alleged  by  the  plaintiff 
is  that  he  was  absent  from  the  city  from 
1891  until  "the  middle  of  the  year  1902." 
That  is  no  excuse  to  one  who  is  not  ignorant 
of  the  cause  of  action.  See  Wells  v.  Child, 
12  Allen,  330;  Naddo  v.  Barden,  51  Fed. 
483,  2  C.  0.  A.  335.  The  plaintiff  was  pres- 
ent at  the  foreclosure  sale,  and  does  not 
plead  ignorance. 

His  next  excuse  is  that  he  "was  repeatedly 
and  frequently  advised  by  the  said  adminis- 
trator that  his  counsel  and  the  counsel  for 
the  said  John  W.  Cobb  were  negotiating 
and  in  progress  for  a  settlement;  that  said 
counsel  for  said  administrator  and  said 
E.  M.  Reed  counsel  for  said  Cobb  were 
friends  of  intimate  professional  and  personal 
relations  and  associations.  Such  condition  of 
things  continued  without  result,  and,  as  com- 
plainant is  informed  and  believes,  and  upon 
such  avers,  that  with  the  knowledge  of  and 
at  the  behest  of  said  John  W.  Cobb,  said 
counsel  for  said  administrator  and  said  coun- 
sel for  said  Oobb  were,  tacitly,  if  not  actual- 
ly, in  harmony  to  postp<Mie  and  prevent  any 
settlement,  and  such  has  been  the  result." 
If  It  be  assumed  that  the  counsel  for  the  ad- 
ministrator was  acting  as  counsel  for  the 
plaintiff,  his  inaction  is  no  excuse  in  the  ab- 
sence of  instructions  by  the  plaintiff  that  he 
was  ready  to  redeem. 

His  next  excuse  is  that  until  be  obtained 
the  assignment  from  the  administrator  he 
coold  not  bring  this  bill,  and  that  It  was  not 
until  1903  that  he  succeeded  in  getting  that 
assignment.  That  is  not  so.  His  right  to 
redeem  belongs  to  him  as  one  of  the  heirs 
to  whom  the  land  descended  subject  to  the 
mortgage. 

There  is  one  allegation  which  remains  to 
be  considered.  It  Is  that  contained  in  para- 
graph No.  7,  succeeding  paragraph  23.  It  Is 
there  in  substance  alleged  (as  we  understand 
it)  that  "when  the  said  [original]  docu- 
ments were  produced  in  court,"  the  plaintiff 
"discovered"  that  a  fraudulent  alteration 
had  been  made  in  the  mortgage  of  the  Patu- 
lsset property  which  rendered  that  mortgage 
void.  The  alteration  consisted  in  the  era- 
sure of  the  numbers  327  and  328  in  the  enu- 
meration of  lots  originally  contained  In  the 
Patulsset  property  previously  sold,  and  there- 
fore not  included  In  the  mortgage.  As  to 
this  the  amended  bill  contains  this  state- 
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ment:  "Oompialnant  bas  since  the  commence- 
ment of  tbis  action  obtained  Imowledge  of 
and  now  asserts  his  charges  as  a  fact  that 
at  the  time  of  obtaining  said  so-called  mort- 
gage and  said  so-called  deed,  collateral  there- 
to (being  all  one  Inseparable  transaction)  by 
fraud,  trickery,  deceit  and  oTerreachlng,  the 
defendant  John  W.  Cobb  with  malldons  in- 
tent and  in  aggravation  of  his  fraudulent 
practices  in  obtaining  the  said  so-called  mort- 
gage and  so-called  deed  made  or  procured  to 
be  made  fraudulently  and  with  felonious  In- 
tent of  effectually  defrauding  said  Dexter 
Marvel,  certain  erasures  (forgeries)  in  said 
so-called  mortgage."  It  may  be  doubted 
whether  this  amendment  to  the  bill  Is  to  be 
construed  on  the  whole  to  state  anything 
more  than  the  fact  that  an  erasure  appeared 
on  the  face  of  the  original  mortgage  when 
It  was  produced  In  court  But  assuming  In 
favor  of  the  plaintifT  that  this  is  not  so  and 
that  this  amendment  Is  an  allegation  that 
the  mortgage  was  rendered  void  by  a  fraud- 
ulent alteration  made  by  the  defendant,  his 
remedy  Is  a  writ  of  entry.  See,  for  example, 
First  Baptist  Church  of  Sharon  v.  Harper, 
191  Mass.  196,  77  N.  B.  778. 
Decree  affirmed. 


(200  Mass.  194) 

HALL  V.   HALL. 

(Sapreme  Jndicial  Court  of  Massachasetts. 

Bristol.    Nov.  24,  1908.) 

1.  COXntTS  (J  194*)— CO0BT3  OF  Inferiob  JT7- 
BISDICnON— DiSTBIOT  CODBTB— APFEAI/— JU- 
BISOICTION. 

On  appeal  from  the  district  court,  the  ju- 
risdiction of  the  superior  court  Is  wholly  ap- 
pellate. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  194.*) 

2.  COUBTS  (S  194*)— DiSTBICT  C!0UBTS  IN  CIT- 
IES —  Bbistol  DisTBiCT  Court— ScoPB  of 
Reliep  ON  Appeal. 

The  jurisdiction  of  the  superior  court  on 
apTienl  from  the  district  court  being  wholly  ap- 
pellate, It  could  only  render  such  judgment  and 
try  such  Issues  as  the  district  court  could  have 
rendered  and  tried. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  8  194.»] 
8.  CouBTS  (§  168*)— DiBTBioT  CouBT— Amount 

Involved. 

The  district  court  would  not  have  jurisdic- 
tion of  an  action  for  damages  in  the  sum  of 
$2,000  for  money  had  and  received,  so  that  its 
judgment  would  be  void. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  168.«] 

4.  COUBTB  (J  193*>— DiSTBICT  COUBTS  IN  ClT- 

IKS— Amendment— Amount  of  Damages. 
In  an  action  in  the  district  court  for  dam- 
ages in  the  sum  of  $2,000,  it  could  allow  an 
amendment  reducing  the  damages  alleged  so  as 
to  give  it  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  193.*] 

5.  (jOxjbts  (S  194*)— DiSTBicT  Coubts  IN  Cit- 
ies—Amendments ON  Appeal— Scope— Af- 
fecting JUBISDICTION. 

While,  under  Rev.  Laws  1902,  e.  173,  t  23. 
providing  that   the  superior  court,  on   appeal 


from  a  district  court,  may  order  defendant  to , 
plead  in  the  usual  manner,  wlien  the  case  shall 
be  tried  on  the  issues  as  joined,  amendments 
may  be  allowed  in  the  superior  court,  they  must 
be  such  as  could  have  been  made  below,  if  they 
affect  the  jurisdiction  of  the  lower  court 

[E<d.  Note.— For  other  cases,  see  C;onrtB,  Dec. 
Dig.  I  194.»] 

6.  (JouBTS  (8  194»)— Natube  of  Right, 

The  right  of  appeal  to  the  superior  court 
from  a  district  court  is  wholly  statutory. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  8  194.»] 

7.  Coubtb  (I  194*)— DiSTBICT  Coubts  in  Cit- 
n»— Amendments  Aixowable  on  Appeal. 

Plaintiff  sued  in  the  district  court  for  |1,- 
000  money  had  and  received,  and,  on  appeal,  the 
superior  court  allowed  an  amendment  increas- 
ing the  ad  damnum  to  $2,0(X),  which  amount  was 
beyond  the  jurisdiction  of  the  district  court. 
Rev.  Laws  1902,  c.  173,  8  97,  provides  that 
upon  appeal  to  the  superior  court  from  a  district 
court,  the  case  shall  be  tried  as  if  originally  com- 
menced there.  Held,  in  view  of  the  history  of 
the  statute,  tiiat  its  purpose  was  to  enable  the 
case  to  be  determined  on  appeal  without  regard 
to  the  decision  below,  and  did  not  authorize  an 
amendment  in  the  superior  court  alleging  dam- 
ages in  a  greater  sum  than  the  district  court 
had  jurisdiction  to  awaid. 

[EM.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  8  194.*] 

Appeal  from  Superior  €k>nrt,  Bristol  Ooan- 
ty;  Robert  F.  Raymond,  Jndge. 

Action  by  Helen  M.  Hall  against  Benja- 
min. Hall.  From  an  order  allowing  a  motion 
to  amend  the  declaration  in  the  superior 
court,  and  from  a  judgment  for  plaintiff,  de- 
fendant appealed.  Judgment  reversed,  and 
order  set  aside. 

David  F.  Slade,  for  appellant  Frank  A. 
Pease,  for  appellee. 

MORTON,  J.  This  action  was  brought  to 
the  Second  district  court  of  Bristol,  the  juris- 
diction of  which  is  limited  to  one  thousand 
dollars.  The  ad  damnum  of  the  writ  was 
$500,  and  the  declaration,  which  was  for  mon- 
ey had  and  received,  alleged  that  the  defend- 
ant owed  the  plaintiff  $400.  Subsequently 
the  plaintiff  was  allowed  in  that  court  to 
amend  her  writ  by  making  the  ad  damnum 
$1,000  Instead  of  $500  and  to  amend  her  dec- 
laration by  substituting  $1,000  for  $400. 
Judgment  was  rendered  in  the  district  court 
In  favor  of  the  plaintiff  for  the  sum  of  $379.60 
and  costs  of  suit  and  the  defendant  appealed 
therefrom.  In  the  superior  court  the  case 
was  sent  to  an  auditor,  who  found  in  favor 
of  the  plaintiff  in  the  sum  of  $1,032.13  and 
interest  from  August  4,  1905,  the  date  of  the 
writ  Before  the  auditor's  report  was  filed, 
the  plaintiff  moved  In  the  superior  court  to 
increase  the  ad  damnum  from  $1,000  to  $2,- 
000.  This  motion  was  allowed,  and  the  de- 
fendant appealed  from  the  allowance  of  It 
The  case  was  subsequently  heard  by  the 
court  without  a  Jury,  and  the  court  found  In 
favor  of  the  plaintiff  and  assessed  the  dam- 
ages In  the  sum  of  $1,209.66. 

The  sole  question  Is  whether  the  superior 
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court  bad  power  to  allow  the  amendment  In- 
creasing the  ad  damnum  from  $1,000  to  $2,- 
000.  We  do  not  think  that  it  had.  The  ju- 
risdiction of  the  superior  court  was  wholly 
appellate,  and  It  could  only  render  such 
Judgm«it  and  try  such  iaaues  as  the  court 
appealed  from  could  have  rendered  and  tried. 
Kelley  v.  Taylor,  17  Pick.  218,  221.  It  is 
clear  that  If  the  ad  damnum  of  the  writ  as 
entered  In  the  district  court  had  been  $2,000 
the  case  would  have  been  beyond  the  Juris-' 
diction  of  that  court  Ashuelot  Bank  t. 
Pearson  et  aL,  14  Gray,  521;  I<add,  Ad'm,  ▼. 
Kimball  et  al.,  12  Gray,  139.  That  court 
could  no  doubt  have  allowed  an  amendment 
reducing  the  ad  damnum  so  as  to  bring  the 
case  within  ita  Jurisdiction,  but  In  the  ab- 
sence of  such  an  amendment  any  Judgment 
rendered  by  It  would  have  been  void.  Hart  t. 
Waitt,  8  Allen,  532.  The  case  In  the  appel- 
late court  Is  a  mere  continuation  of  the  orig- 
inal case,  and,  though  amendments  may  be 
allowed  In  the  appellate  court  (Rer.  Laws, 
v.  173,  I  23;  Fels  t.  Raymond  et  al.,  134 
Mass.  376),  the  amendments  must  be  such, 
so  far  at  least  as  they  afreet  the  question  of 
Jurisdiction,  as  could  have  been  made  In  the 
court  whose  Judgment  Is  appealed  from.  See 
as  supporting  the  general  doctrine  that  an 
appeal  is  merely  a  continuation  of  the  orig- 
inal case,  Union  Pac.  Ry.  v.  Ogtlvy,  18 -Neb. 
638,  26  N.  W.  464,  and  Blckett  ▼.  Gamw,  21 
Ohio  St  669. 

The  plaintiff  contends  that  the  superior 
court  had  power  to  allow  the  amendment  un- 
der Rev.  Laws,  c.  173,  i  97,  which  provides, 
with  certain  exceptions,  not  now  material 
that,  after  an  appeal  from  "the  Judgment  of 
a  police,  district  or  municipal  court  or  trial 
Justice  In  a  civil  action"  has  been  entered  In 
the  superior  court,  the  case  "shall  be  there 
tried  and  determined  as  If  it  had  been  orig- 
inally commenced  there."  But  the  object  of 
this  provision  is  simply  to  enable  parties  to 
have  their  rights  determined  In  the  appellate 
court  without  regard  to  any  judgment  or  de- 
termination that  may  have  been  rendered  In 
the  court  below.  Lew  v.  City  of  Lowell,  6 
Allen,  25,  27;  Ball  v.  Burke,  11  Cush.  82. 
The  right  of  appeal  is  wholly  a  statutory 
right  and  without  some  such  provision  as 
that  referred  to  parties  would  be  conflned  to 
the  issues  and  evidence  presented  in  the 
eourt  I>elow.  That  this  Is  the  true  construc- 
tion of  tlie  statute  is  also  shown,  we  think, 
by  its  history.  See  St  1697,  pp.  282,  283,  c. 
8,  St  1.  2;  1  Acts  8e  Resolves,  Province  Mas- 
sachusetts Bay,  282;  St  1783,  p.  608,  c.  42, 
i  6;  St  1828,  p.  152,  a  89,  {  2;  Rev.  St 
1&36,  C.  85,  {  13;  Id.  c.  87,  g  36;  Gen.  St 
1860,  c.  120,  §  25;  Id.  e  116,  8  32;  Pub.  St. 
1882,  c.  155,  i  28;  Id.  c.  154,  t  39;  St  1893, 
c.  396,  i  24;  Rev.  Laws,  c.  173,  S  97. 

The  construction  contended  for  by  the 
plaintiff  would  require  us  to  import  Into  the 
sta,tutes  an  exception  in  appealed  cases  to 


the  limit  of  the  jurisdiction  of  the  court  ap- 
pealed from,  notwithstanding  no  such  ex- 
ception has  ever  been  Incorporated  into  any 
of  the  statutes  relating  to  appeals  from  jus- 
tices of  the  peace,  trial  justices  or  from  po- 
lice, district  or  municipal  courts.  This, 
though  not  conclusive,  furnishes  a  strong 
argument  against  the  soundness  of  the  con- 
struction contended  for. 

The  plaintiff  relies  upon  cases  from  New 
York  and  Wisconsin.  Jackson  v.  Coverfs 
Adm'rs  (N.  Y.)  5  Wend.  139;  Palmer  v.  Wy- 
lie,  19  Johns.  (N.  Y.)  276;  Dressier  v.  Davis, 
12  Wis.  58;  Hare  v.  Marsh,  61  Wis.  435,  21 
N.  W.  267,  50  Am.  Rep.  141.  The  statute  in 
New  York  differs  somewhat  from. our  own 
statute,  and  the  highest  court  in  Wisconsin 
was  of  opinion  that  their  own  statute  so 
closely  resembled  that  of  New  York  as  to 
warrant  them  in  following  the  decisions  of 
the  courts  of  that  state.  It  is  perhaps  a 
matter  on  which  courts  of  last  resort  would 
differ,  but  we  think  that  the  construction 
which  we  have  given  to  our  own  statute  ia 
the  correct  one. 

Judgment  reversed.  Order  allowing  mo- 
tion set  aside. 


(86  lU.  ES4) 
CHICAGO  TITLE**  TRUST  CO.  ▼.  DAN- 
FORTH  et  aL 

(Supreme  Court  of  Illinois.    Oct  28,  1908b 
Rehearing  Denied  Dec.  2,  1908.) 

BEcoans   (f   15*)  —  Abstbacts   or   Trn.K  — 

RlQHTS    OF    ABSTBACTOB— GOPTINO    CODHTT 

ABBTRACrr  Books. 

Act  May  81,  1887  (Laws  1887.  p.  258; 
Hurd'a  Rev.  St.  1905,  c.  115)  8  21,  in  amend- 
ment of  the  act  of  1874  (Rev.  St  1874^  c.  115, 
i  12),  provides  that  "all  records,"  indices,  ab- 
stract and  "other  books"  kept  in  the  o£Sce  of 
any  recorder,  shall  be  open  to  public  examina- 
tion,  and  that  all  peraona  shall  have  free  ao 
cess  for  examination  thereof,  and  ahall  have  the 
rieht  to  take  memoranda  and  abstracts  thereof 
without  fee.  Act  June  16,  1887  (Laws  1887,  p. 
256,  {  1,  as  amended  by  Laws  1903,  p.  291,  i 
1),  makes  it  the  duty  of  the  recorder  to  keep  a 
complete  set  of  t>ooks,  so  as  to  enable  him  to  far- 
nish  perfect  abstracts  of  title  to  real  estate,  but 
provides  that  notbinr  In  the  act  shall  be  con- 
straed  to  empower  the  recorder  to  prevent  the 
public  from  examining  and  talcing  memoranda 
from  ail  records,  indices,  and  other  books,  but 
that  it  shall  be  his  duty  to  allow  all  persons 
without  fee  to  examine  them  and  take  memo- 
randa. Held,  that  a  person  or  corporation  en- 
gaged in  the  abstract  business  may  copy  the 
abstract  books  t>eionging  to  the  county,  tor  the 
purpose  of  making  and  selling  abstracts  In  com- 
petition with  the  recorder. 

VEA.  Note.— For  other  cases,  see  Records, 
Cent  Dig.  »  19;   Dec.  Dig.  {  15.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  appeal  from  Circuit  Court  Cook 
County;    Thomas  G.  Wlndes,  Judge. 

Bill  by  the  Chicago  Title  &  Trust  Compa- 
ny against  Jerome  J.  Danforth  and  others. 
From  a  judgment  of  the  Appellate  Division 
(137  IIL  App.  338),  affirming  a  decree  Jis- 
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missing  the  bill,  complainant  appeals.     Af- 
firmed. 

The  CMcago  Title  &  Trnst  Company,  In 
Its  capacity  of  a  taxpayer  of  Cook  county, 
filed  a  bill  against  Jerome  J.  Danfortb,  tbe 
Abstract  Construction  Company,  the  Real 
Estate  Title  &  Trust  Company,  Al>el  Davis, 
as  recorder  of  Cook  county,  and  the  county 
of  Cook,  to  enjoin  the  three  first-named  de- 
fendants from  copying  the  abstract  books  or 
tract  indices  belonging  to  Cook  county,  and 
to  enjoin  the  last-named  two  defendants 
from  permitting  the  other  defendants  to 
make  any  such  copies,  either  verbatim  or 
substantial.  The  bill  also  prayed  for  a  re- 
turn to  the  county  of  Cook  of  all  such  copies 
of  said  books  as  may  have  been  made,  and 
for  an  accounting  for  any  compensation  that 
may  have  been  received  for  the  making  of 
abstracts  of  title  from  the  copies  of  the  ab- 
stract books  or  tract  indices  which  may  hive 
wrongfully  come  into  the  hands  of  the  three 
defendants  first  above  named.  All  of  the  de- 
fendants below,  other  than  the  county  of 
Cook  and  the  recorder,  filed  a  general  de- 
murrer to  tbe  bin  in  Its  amended  form,  which 
was  sustained  by  the  circuit  court  and  the 
bill  dismissed  for  want  of  equity.  The  re- 
corder and  Cook  county  answered  the  bill. 
The  former  admits  all  of  the  allegations  of 
the  bill,  and  Joins  in  the  prayer  for  relief, 
and  the  latter  by  its  answer  admits  the  sub- 
stance of  the  bill,  but  denies  that  the  com- 
plainant Is  entitled  to  any  relief.  Upon  an 
appeal  from  a  decree  dismissing  the  bill  for 
want  of  equity  the  Appellate  Court  for  the 
First  District  aflflrmed  the  decree  below. 
This  appeal  is  prosecuted  by  the  complain- 
ant below  from  the  Judgment  of  affirmance 
in  the  Appellate  Court  From  the  averments 
of  the  amended  bill  it  appears  that  the  re- 
corder of  Cook  county  caused  to  be  made,  at 
the  exi)ense  of  the  county,  a  set  of  abstract 
books,  and  that  the  recorder  used  such  ab- 
stract books  in  supplying  the  public  with  ab- 
stracts of  land  titles  in  that  county.  In  ac- 
cordance with  the  provisions  at,  and  for  the 
compensation  provided  In,  "An  act  to  au- 
thorize recorders  of  deeds  In  counties  where 
recorders  of  deeds  are  elected  to  keep  ab- 
stract books,  make  abstracts  and  fixing  the 
fees  ami  compensation  therefbr"  approved 
June  le,  1887,  in  force  July  1,  1887.  The 
Mil  sets  out  in  detail  when  and  how  these 
abstract  books  were  made,  and  the  cost  of 
the  same  to  tbe  county.  It  appears,  further, 
from  tbe  bill  that  the  Abstract  Construction 
Company  Is  a  corporation  organised  in  1904, 
with  a  capital  stock  of  $200,000,  and  that 
Jerome  J.  Danforth  Is  president  of  said  com- 
pany; that  said  company  has  been  engaged 
in  copying  the  abstract  books  for  something 
over  a  year;  that  a  short  time  before  the 
filing  of  the  bUl  the  Real  Bstate  TlUe  ft 
Trust  Company,  another  corporation,  was  or- 
ganized, with  a  capital  stock  of  $1,000,000, 
and  that  the  Abstract  CbnstmctloD  Company 
has  aaslgned  md  transferred'to  tbe  Real  Es- 


tate Title  ft  Trust  Company  all  of  the  ab- 
stract books,  tract  Indices,  and  other  Infor- 
mation which  had  been  complied  by  the  Ab- 
stract Construction  Company  from  the  ab- 
stract books  belonging  to  Cook  county.  Tbe 
bill  Is  framed  on  the  theory  that  a  private 
person  or  corporation  engaged  in  the  ab- 
stract business  has  no  legal  right  to  copy  the 
abstract  books  belonging  to  the  county,  for 
the  purpose  of  making  and  selling  abstracts 
to  Its  customers  In  competition  with  the  re- 
corder. Appellant's  contention  is  that  the 
abstract  books  are  a  species  of  public  prop- 
erty, and  that  the  copying  of  such  books  by 
a  private  abstract  company  for  use  In  Its 
business  Is  such  a  misappropriation  of  pub- 
lic prt^wrty  as  will  give  a  taxpayer  standing 
IB  a  court  of  equity  to  prevent  by  Injunc- 
tion. Appellees'  contention  is  that  the  ab- 
stract books  are  public  records,  and  that  any 
person  has  the  legal  right  to  Inspect  such 
records,  and  make  copies  or  memoranda 
thereof,  and  that,  conceding  that  the  books 
themselves  are  public  property,  the  mere 
making  of  copies  from  the  books  is  not  In 
any  sense  an  appropriation  of  the  property 
Itself;  and,  finally,  appellees  contend  that 
appellant  has  no  such  Interest^  by  virtue  of 
being  a  taxpayer,  as  will  enable  It  to  main- 
tain this  bin. 

Harrison  B.  Riley  and  Charles  L.  Bartlett 
(Wilson,  Moore  &  Mcllvalne,  of  counsel),  for 
appellant.  Darrow,  Masters  ft  Wilson,  Kraus, 
Alscfauler  ft  Holden  and  Charles  T.  Farson, 
for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  labor  of  the  court  has  been 
greatly  increased  in  this  case  by  the  unnec- 
essary length  of  the  briefs  counsel  have  seen 
fit  to  file.  There  are  no  questions  of  fact  In- 
volved, and  the  questions  of  law  are  not 
more  difficult  than  the  majority  of  questions 
with  which  this  court  Is  required  to  deal,  yet 
appellant  has  filed  a  brief  of  more  than  200 
pages,  and  appellees  have  filed  one  equally 
as  large.  In  addition  to  the  main  briefs,  ap- 
pellant has  filed  a  reply  brief  consisting  of 
77  pages,  •which  Is  largely  made  up  of  a 
mere  reiteration  of  what  is  contained  in  Its 
main  brief.  Thorough  and  painstaking  in- 
vestigation Is  in  all  cases  to  be  encouraged 
and  commended,  and  whoi  pn^erly  and  in- 
telligently carried  on,  it  ought  to  result  in 
the  elimination  of  collateral  and  immaterial 
matters,  and  the  presentation  of  the  control- 
ling questions  involved  so  clearly  that  they 
can  be  readily  decided.  The  mistake  counsel 
In  this  case  have  made  Is  In  attempting  to 
make  a  compilation  of  all  the  law  that  can 
be  found  upon  the  subjects  treated.  The  re- 
sult of  their  efforts  is  that  they  have  gotten 
together  the  material  out  of  which  proper 
briefli  and  arguments  might  have  been  con- 
•tmcted.  leaving  the  court  to  cull,  oat  of  the 
nearly  SOO  pagee^  of  printed  matter,  such  ar- 
guments and'  authorities  as  are  helpful  i» 
determining  tbe  qoestloB  tKT0lv«d.    U  fbe 
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briefs  in  this  case  had  been  limited  to  one- 
tblrd  their  length,  they  would  have  been 
more  useful  and  less  burdensome  to  the 
court 

The  principal  question  presented  In  this 
record  Is  the  proper  construction  to  be  giv- 
en to  the  statutes  passed  in  1887  in  relation 
to  the  keeping  of  abstract  books  by  record- 
ers. Before  coming  directly  to  the  acts  of 
1887,  It  is  important  to  hare  before  us  the 
state  of  the  law  prior  to  the  enactments  In 
question.  In  the  revision  of  our  statutes  of 
1874  (Hurd'S  Rev.  St  1905,  c.  116),  the  Leg- 
islature passed  an  act  to  revise  the  law  In 
relation  to  recorders,  section  12  of  which 
provided  that  the  recorder  shall  keep  an  en- 
try book,^  a  grantors'  index,  a  grantees'  in- 
dex, and  an  Index  to  each  book  of  records. 
The  fifth  clause  of  said  section  12  reads  as 
follows:  "When  required  by  the  county 
board,  an  abstract  book,  which  shall  show 
by  tracts  every  conveyance  or  Incumbrance 
recorded,  the  date  of  the  instrument,  time 
of  filing  the  same,  the  book  and  page  where 
the  same  is  recorded;  which  book  shall  be 
so  kept  as  to  show  a  true  chain  of  title  to 
each  tract  and  the  incumbrances  thereon,  as 
shown  by  the  records  of  his  office."  It  will 
be  noted  that  there  are  several  defects  in 
clause  5  above  quoted,  the  most  Important  of 
which  Is  that  the  statute  only  authorizes  the 
keeping  of  abstract  books  showing  a  chain 
of  title  as  "shown  by  the  records  of  his  of- 
fice." The  act  made  no  provision  for  keep- 
ing any  records  of  Judgment  liens,  execution 
and  tax  sales,  and  other  Judicial  proceedings 
which  are  essential  to  a  complete  abstract. 
The  act  not  only  failed  to  define  the  duties 
and  fix  the  compensation  for  the  perform- 
ance thereof,  but  It  left  the  right  of  the  pub- 
lic to  inspect  and  use  such  books  to  be  de- 
termined without  the  aid  of  legislation. 
These  defects  In  the  law  of  1874  no  doubt 
led  the  Legislature  in  1887  to  pass  an  act, 
entitled  "An  act  to  amend  the  act  of  1874 
by  adding  thereto  another  section,"  which  Is 
found  as  sectlcm  21  of  chapter  115  of  Kurd's 
Revised  Statutes  of  1905,  and  is  as  follows: 
"All  records,  indices,  abstract  and  other 
books  kept  in  the  office  of  any  recorder,  and 
all  instruments  filed  for  record  therein  shall, 
during  office  hours,  be  open  for  public  in- 
spection and  examination;  and  all  persons 
shall  have  free  access  for  inspection  and 
examination  to  such  records,  Indices,  books 
and  Instruments,  which  the  recorders  shall 
be  bound  to  exhibit  to  those  who  wish  to 
inspect  or  examine  the  same;  and  all  per- 
sons shall  have  the  right  to  take  memoranda 
and  abstracts  thereof  without  fee  or  re- 
ward." The  above  act  was  approved  May 
31,  1867  (Laws  1887,  p.  258)  and  in  force 
July  1,  1887. 

At  the  same  session  of  the  Legislature  an- 
other act  was  passed,  entitled  "An  act  to 
authorize  recorders  of  deeds  in  counties 
where  recorders  of  deeds  are  elected  to  keep 
abstract  books  to  make  abstracta  of  title,  and 


fixing  the  fees  and  compensation  therefor," 
which  was  approved  June  16,  1887,  and  in 
force  July  1,  1881  (Laws  1887,  p.  256).  This 
act  makes  it  the  duty  of  the  recorder,  in  a 
county  where  the  recorder  Is  elected,  to  keep 
abstract  books  showing  all  conveyances  and 
incumbrances  and  Judicial  proceedings  affect- 
ing the  title  to  real  estate,  Indices  to  tax 
sale  books,  forfeiture  records,  and,  In  short, 
a  complete  set  of  boolu,  so  as  to  enable  the 
recorder  to  furnish  perfect  abstracts  of  title 
to  real  estate.  The  act  fixes  the  fees  ttiat 
the  recorder  shall  charge  for  abstracts,  and 
requires  him  to  give  a  bond  in  the  sum  of 
$20,000,  conditioned  to  secure  the  accuracy 
and  correctness  of  any  and  all  such  abstracts 
as  he  might  make,  to  indemnify  any  and 
all  persons  purchasing  abstracts  from  tlte  re- 
corder for  loss  or  damage  which  they  might 
sustain  by  reason  of  any  errors,  mistakes,  or 
omissions  In  such  abstracts.  A  proviso  was 
added  to  section  1  of  this  act,  as  follows: 
"Provided,  that  nothing  In  this  act  shall  be 
construed  to  empower  the  recorder  to  pre- 
vent the  public  from  examining  and  taking 
memoranda  from  all  records  and  Instruments 
filed  for  record,  Indexes  and  other  b0(^cB  in 
his  official  custody,  but  it  shall  be  his  duty  at 
all  times,  when  bis  office  is  or  is  required  by 
law  to  be  open,  to  allow  all  persons  without 
fee  or  reward  to  examine  and  take  memo- 
randa from  the  same."  This  act  was  amend- 
ed in  1903  by  the  addition  of  two  new  sec- 
tions (Laws  1903,  p.  291),  one  of  which  re- 
duced the  amount  of  the  bond  required  to  be 
given  by  the  recorder  from  |20,000  to  $10,- 
000,  and  provided  that  the  bond  was  to  be 
for  the  indemnity  of  the  county,  to  reim- 
burse the  county  for  any  loss  or  damage 
which  the  county  might  be  required  to  pay 
by  reason  of  errors  or  omissions  of  the  re- 
corder in  any  abstract  that  he  might  make. 
This  section  made  the  county  liable  directly 
to  parties  Injured  or  damaged  through  errors, 
mistakes,  or  omissions  of  the  recorder  In 
making  abstracts.  The  otiier  added  section 
provided  for  setting  apart  5  per  cent  of  all 
fees  received  by  the  recorder  for  abstracts, 
in  a  special  Indemnity  fund,  until  such  fund 
should  reach  the  sum  of  $100,000,  when  the 
payments  thereto  were  to  be  reduced  to  2^ 
per  cent  and  continue  at  the  rate  of  2^  per 
cent  as  long  as  said  fund  remained  $100,- 
000  or  more,  and  whenever  It  should  fall  be- 
low said  sum,  the  payments  at  the  rate  of 
5  i>er  cent  should  be  resumed.  This  fund 
was  required  to  be  paid  to  the  county  treasur- 
er, who' was  to  Invest  such  fund  in  United 
States,  state,  county,  or  municipal  bonds,  and 
report  annually  the  amount  of  interest  re- 
ceived, and  it  was  provided  that  said  fund 
should  be  held  to  satisfy  Judgments  obtained 
against  the  county  for  loss  or  damage,  as 
aforesaid,  and  the  payment  thereof  was  to  be 
made  only  upon  the  order  of  the  county 
board. 

The    main    contention    of  the    parties   la 
whether,  under  the  law,  a  private  abstract 
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company  has  the  right  to  make  np  a  set  of 
abstract  books  from  the  data  obtained  from 
the  abstract  books  of  the  recorder.  In  the 
view  that  we  take  of  this  controversy  It  Is 
not  necessary  to  resort  to  common-law  au- 
thorities or  analogies,  since  it  Is  one  to  be 
determined  ezclosively  under  the  statutes 
above  referred  to.  In  the  outset  It  Is  to  be 
observed  that  the  act  of  June  16,  1887,  does 
not  attempt  to  create  a  new  office,  but  the 
duty  In  relation  to  keeping  abstract  books 
and  making  abstracts  of  title  is  added  to  the 
duties  of  the  recorder.  Original  abstract 
books,  whether  made  by  the  recorder  or  by  a 
private  Individual,  must  be  made  ttom  an 
examination  of  the  original  records  kept  in 
the  various  public  offices  in  the  county.  Ap- 
pellant admits,  both  in  its  bill  and  briefs, 
that  any  private  person  or  corporation  desir- 
ing to  do  so  may  make  a  set  of  abstract  books 
from  the  original  sources  of  Information.  In 
its  bill  appellant  avers  that  "it  Is  perfectly 
practicable  to  make  up  from  the  records  of 
Instruments,  and  court  and  other  records,  a 
comt>lete  set  of  such  abstract  books  or  tract 
indices,  in  the  same  manner  and  by  the  same 
methods  that  the  said  recorder's  abstract 
books  have  been  made  up,  and  every  sub- 
sisting set  of  such  abstract  books  or  tract 
Indices,  whether  in  public  or  private  hands, 
excepting  those  of  defendants  hereinafter 
named,  have  been  so  made  np."  It  is  con- 
ceded that  the  expense  of  making  up  a  set 
of  abstract  books  from  the  original  'sources  of 
information  would  be  five  times  the  amount 
that  It  would  cost  to  make  such  abstract 
books  from  the  compiled  data  of  the  records. 
The  supposed  injury  which  is  sought  to  be 
prevented  by  the  injunction  is  the  loss  to  the 
county  in  revenue,  which  may  result  from 
competition  if  appellants  are  permitted  to  go 
into  the  abstract  business  with  books  made 
by  copying  those  kept  by  the  recorder.  The 
logic  of  appellant's  contention  is  that  the 
recorder  should  enjoy  a  monopoly  of  the  ab- 
stract business  In  Cook  county,  excepting  in 
so  far  as  his  competitors  might  divide  the 
bosiness  by  the  use  of  books  made  from  the 
original  records.  There  is  no  averment  in 
the  bin  from  which  it  may  be  assumed  that, 
if  appellees  are  enjoined  tram  the  use  of  the 
abstract  books,  they  will  not  resort  to  the 
original  records  and  make  such  abstract 
books  therefrom.  In  fact,  the  bill  shows  that 
there  are  other  sets  of  abstract  books,  wheth- 
er few  or  many,  that  are  In  use  in  Cook  coun- 
ty, and  have  thus  been  made  from  the  origi- 
nal records.  Presumably  the  only  effect  of 
granting  the  Injunction  in'  this  case  would  he 
to  compel  appellees  to  resort  to  the  original 
records,  Instead  of  the  abstract  books,  for 
their  material.  The  Increased  cost  of  com- 
piling abstract  l>ooks  from  the  original  rec- 
ords, which  is  suggested  in  the  bill,  would 
have  no  effect  upon  the  competition  with  the 
recorder's  office  after  such  txx&B  were  com- 
pleted.   If  It  had  any  effect^  It  would  tend 


to  increase  the  efforts  of  such  competing  ab- 
stract company,  for  the  reason,  upon  appel- 
lant's showing  here,  it  would  have  five  times 
as  much  capital  invested  in  its  abstract 
plant,  and  therefore  under  the  necessity  of 
doing  a  larger  business  in  order  to  make  a 
profit.  If  appellant  desired  to  increase  the 
revenue  of  the  recorder's  office  for  the  mak- 
ing of  abstracts,  then  logically  it  ought  to 
file  a  bill  to  enjoin  all  persons  from  making 
abstract  books  from  the  original  records.  If 
such  a  bill  could  he  maintained,  then  the  mo- 
nopoly of  the  recorder  would  ultimately  be- 
come complete,  and  that  office  would  have 
entire  control  over  the  business  of  furnish- 
ing all  abstracts  of  title,  but,  confessedly, 
this  cannot  be  done.  The  right  of  any  person 
to  Inspect  and  make  memoranda  from  the 
original  records,  with  a  view  of  engaging  in 
the  furnishing  of  abstracts  of  title  for  com- 
pensation, is,  as  already  indicated,  an  admit- 
ted fact  upon  the  record  of  this  case.  Is 
there,  then,  any  warrant  in  law  for  discrimi- 
nating between  the  public  records  which  the 
recorder  keeps  in  connection  with  his  ab- 
stract business  and  the  original  records  from 
which  these  books  were  made? 

Until  the  passage  of  the  act  of  May  81, 
1887,  there  was  no  statute  purporting  to  give 
any  person  the  right  to  examine  any  of  the 
records  in  the  recorder's  office.  The  right  ex- 
isting prior  to  that  time  was  only  the  right 
guaranteed  by  the  common  law.  The  extent 
and  limitation  of  this  right  is  not  Involved 
here.  The  act  above  referred  to  provides 
that  "all  records,  indices,  abstract  and  other 
books  kept  in  the  office  of  any  recorder,  and 
all  Instruments  filed  for  record  therein,  •  •  • 
the  recorders  shall  be  bound  to  exhibit  to 
those  who  wish  to  inspect  or  examine  the 
same;  and  all  persons  shall  have  the  right 
to  take  memoranda  and  abstracts  thereof, 
without  fee  or  reward."  This  statute  en- 
larged the  common-law  right  by  extending  it 
to  all  persons,  regardless  of  whether  such 
persons  had  a  special  interest,  which  was  re- 
quired as  a  basis  of  the  right  at  common 
law.  It  will  be  noted  that  by  this  statute  the 
right  to  Inspect,  examine,  and  take  memo- 
randa and  abstracts  therefrom  extends  to 
all  the  records  In  the  recorder's  office,  includ- 
ing the  abstract  and  other  books.  We  are 
wholly  unable  to  differentiate  between  the 
right  to  inspect  and  examine  and  take  memo- 
randa and  abstracts  from  abstract  books  and 
the  other  records  required  by  law  to  be  kept 
in  the  recorder's  office.  There  is  as  much 
reason  for  granting  the  one  as  the  other,  and 
we  are  unable  to  see  how  it  can  be  said,  as 
appellant  contends,  that  the  law  will  freely 
permit  the  Inspection  and  examination  of  all 
public  records  kept  by  the  recorder,  save  and 
except  only  one  particular  record  known  as 
the  "abstract  book,"  and  yet  such  appears  to 
be  the  logic  of  appellant's  bill. 

The  right  to  Inspect  records  and  make 
memoranda  therefrom  is  limited  to  such  rec- 
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ords  as  the  recorder  is  required  by  law  to 
keep  and  as  to  these  the  right  must  nece»- 
narily  be  exercised  subject  to  such  reasonable 
regulations  as  the  recorder  sees  proiier  to 
make  for  the  orderly  goTeminent  of  his  office. 
There  Is  no  charge  that  an>ellees  are  not  con- 
forming to  such  regulations.  If  any  have  been 
made.  In  the  view  that  'we  take  of  this  case 
appellees  are  simply  exercising  the  rights 
which  they  have  under  the  statute  of  May 
81,  1887,  and  the  proylso  in  the  act  of  June 
16,  1887.  This  view  of  the  case  renders  It 
wholly  unnecessary  to  discuss  the  right  ot  ap- 
pellant. In  Its  capacity  of  taxpayer,  to  file 
this  bill.  On  this  question  we  do  not  find  it 
necessary  to  express  any  opinion. 

The  Judgment  of  the  Appellate  Coort  will 
be  affirmed. 
'    Judgment  affirmed. 

CARTER,  J.  (specially  concurring).  I 
agree  with  the  conclusion,  bnt  not  In  all  that 
is  said  in  the  opinion. 


(23<  111.  6U) 

PEOFLB  T.  GliOWACKI. 
(Supreme  Gonrt  of  Illinois.    Dec.  2,  1908.) 

INDICIMXRT  AND  iNFOBlfATION  (i  3*)  —  Of- 
FERSBa  PUNI'SHABLE  BY  iNDIOnUNT— CON- 
STmjnONAI,  AND    Statotobt  PaOVISIONS — 

"Fine  ob  Iin>BisoNUENT  Otiiebwise  Than 

IN  TH*  Penitentiabt." 

Const,  art.  2,  J  8,  provides  that  no  t>erson 
shall  be  held  to  answer,  unless  on  indictment 
lof  a  grand  jury,  except  in  cases  in  which  the 
punishment  is  by  fine  or  imprisonment  other- 
wise than  in  the  penitentiary,  etc.  Municipal 
Court  act  1905  (Hnrd's  Rev.  St.  1905,  p.  635, 
c  37)  8  2,  par.  3,  as  amended  by  Laws  1907, 
p.  227,  provides  that  the  Chicago  municipal 
court  shall  have  jurisdiction  of  all  criminal 
cases  in  which  the  punishment  is  by  fine  or  im- 
prisonment otherwise  than  in  the  penitentiaiy, 
and  section  27  declares  that  all  criminal  cases 
in  the  municipal  court  In  which  the  punishment 
is  by  fine  or  imprisonmoit  otherwise  than  in 
the  penitentiary  may  be  prosecuted  by  informa- 
tion. Beld,  that  the  words  "fine  or  imprison- 
ment otherwise  than  in  the  penltentiaiy"  in- 
clude every  class  of  offense  where  the  punish- 
ment is  either  by  fine  or  jail  sentence,  or  both, 
and  hence  it  is  only  such  offenses  as  are  punish- 
able either  by  fine  or  imprisonment  in  the  pen- 
itentiary, or  both  by  fine  and  imprisonment  in 
the  penitentiary,  that  most  be  prosecuted  by 
indictment. 

[Eld.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {  23;  Dec.  Dig. 
«8.*1 

Error  to  Municipal  Court  of  Chicago;  John 
R.  Newcomer,  Judge. 

John  B..  Glowacki  was  convicted  of  liv- 
ing in  adultery,  and  be  brings  error.  Af- 
firmed. 

Oallagher  ft  Messnor,  for  plaintiff  In  er* 
ror.  W.  H.  Stead,  Atty.  Gen.,  and  John  J. 
Healy,  State's  Atty.  (J.  Kent  Greene,  of 
counsel),  for  the  People. 

CARTER  J.  An  Information  was  fUed  In 
the  municipal  court  of  Chicago  June  20, 


1908,  charging  plaintiff  In  error  vrlth  unlaw* 
fully  living  and  cohabiting  in  a  state  of 
adultery  with  'one  Helen  Ratajczak.  On  the 
trial  In  that  court  the  jury  found  plaintlfl 
in  error  gnllty,  and  he  was  soitenced  to  pay 
a  fine  of  $400  and  costs,  and  to  stand  com- 
mitted until  such  fine  and  costs  were  paid. 
To  reverse  that  sentence  this  writ  ot  encr 
was  sued  out 

The  sole  questiim  raised  by  plaintiff  in  er- 
ror Is  tliat  he  could  only  t>e  tried  on  the  of- 
fense diarged,  upon  an  indictment  by  a 
grand  jury,  under  section  8,  art  2,  of  the 
Constitution,  which  reads:  "No  person  Shall 
be  held  to  answer  for  a  criminal  offense^ 
unless  on  indictment  of  a  grand  jury,  ex- 
cept in  cases  in  whidi  the  punishment  is  by 
fine,  or  Imprisonment  otherwise  than  in  the 
penitentiary,  in  cases  of  impeachment,  and 
In  cases  arising  in  the  army  and  navy,  or 
in  the  militia,  when  in  actual  service  in  time 
of  war  or  public  danger:  Provided,  that 
the  grand  jury  may  be  abolished  by  law  In 
all  cases."  The  municipal  court  act,  as  pass- 
ed in  1906,  provided  (Hurd's  Rev.  St  1905, 
p.  635,  a  87,  t  2,  par.  3),  that  said  court 
should  have  Jurisdiction  In  "all  criminal 
cases  In  which  the  punishment  is  by  fine 
or  imprisonment  otherwise  than  in  the  pen- 
itentiary," etc.  This  paragraph  of  said  sec- 
tion 2  was  amended  in  1907  (Laws  1907,  p. 
227)  by  adding  after  the  word  "penitentiary" 
the  words  "and  all  other  criminal  cases 
which  the  laws  in  force  from  time  to  time 
may  permit  to  be  prosecuted  otherwise  than 
on  indictment  by  a  grand  jury."  Section  27 
of  that  act  as  It  was  originally  passed  and 
still  stands  provides  that  all  criminal  cases 
in  the  municipal  court  "in  which  the  punish- 
ment Is  by  fine  or  imprisonment  otherwise 
than  m  the  penitentiary"  may  be  prosecuted 
by  information.  Section  11,  Crlm.  C>ode 
(Hurd's  Rev.  St  1006,  p.  668,  c.  38),  provides 
that  a  person  guilty  of  living  in  an  open 
state  of  adultery  "shall  be  fined  not  exceed- 
ing $500,  or  confined  In  the  county  Jail  not 
exceeding  one  year."  Plaintiff  in  error  con- 
tends that  only  such  offenses  as  may  be  pun- 
ished by  fine  only,  or  by  Imprisonment  (oth- 
erwise than  in  the  penitentiary)  only,  can  be 
prosecuted  upon  information,  and  that  an 
offense  which  may  be  punished  In  the  alter- 
native, either  fine  or  Imprisonment,  other- 
wise than  in  the  penitentiary,  cannot  be  pros- 
ecuted upon  Information.  In  other  words, 
he  contends  that  the  meaning  of  section  8, 
art  2,  of  the  Constitution  Is  that  there 
must  be  an  indictment,  except,  first,  in  that 
class  of  cases  where  the  offender  can  be 
punished  only  by  fine;  or,  second,  in  that 
class  of  cases  where  the  offender  can  be 
punished  only  by  imprisonment  "otherwise 
than  in  the  penitentiary."  We  do  not  think 
this  is  the  meaning  of  that  constitutional 
provision.  A.  decision  of  this  question  re- 
quires only  a  construction  of  the  Constltu- 


•For  etbsr  ossss  sm  sun*  topic  sad  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Reportar  Indexes 


Digitized  by 


Google 


nu 


PEOPLE  y.  GliOWAOKL 


8e» 


tlon,  as,  plainly,  under  the  proTlBlons  of  tbe 
mnnlclpal  conrt  act  (either  as  originally 
passed  or  as  amended  In  1907)  tbe  Leglsla- 
tnre  intended  to  give  to  that  court  full  pow- 
er to  try  upon  Information  all  criminal  of- 
fenses that  under  said  section  8,  art.  2,  of 
the  Constitution  could  be  tried  without  an 
indictment  by  the  grand  Jury,  the  wording  of 
both  paragraph  3  of  section  2  and  paragraph 
27,  as  above  quoted,  giving  Jurisdiction  to 
that  conrt  to  try  on  Information  without  in- 
dictment, being  In  the  identical  language  of 
said  constitutional  provision  authorizing  trial 
on  information.  The  words  of  tbe  Consti- 
tution granting  this  power,  namely,  "in  cases 
in  which  the  punishment  Is  by  fine,  or  im- 
prisonment otherwise  than  in  tbe  peniten- 
tiary," were  intended,  we  think,  to  base  the 
distinction  between  cases  tliat  could  be  tried 
on  information  and  those  which  could  only 
be  tried  on  indictment  of  a  grand  Jury  upon 
the  fact  as  to  wbebier  they  were  punishable 
by  imprisonment  In  the  penitentiary  or 
whether  the  punishment  was  by  imprisoB- 
ment  otherwise  than  in  the  penitentiary,  or 
by  fine,  or  both.  The  words  "fine  or  impris- 
onment otherwise  than  in  the  penitentiary" 
Inclade  every  class  of  oflTenses  where  the 
punishment  is  either  by  fine  or  Jail  sentence, 
or  both.  Manifestly,  punishment  by  fine  or 
Imprisonment  exists  wbea  it  is  either  or 
both. 

If  the  meaning  of  this  constitutional  pro- 
vision were  doubtful,  then  uniform,  long* 
continued,  and  contemporaneous  construc- 
tion by  public  officials  in  the  execution  of 
the  law  would  have  great  weight  with  the 
courts  in  deciding  as  to  the  proper  construc- 
tion. Cook  County  v.  Healy,  222  111.  310,  78 
N.  E.  623;  Nye  v.  Foreman,  215  111.  285,  74 
N.  Bi.  140.  The  legislative  and  executive  de- 
partments of  the  state,  as  well  as  the  courts, 
have  construed  that  section  of  the  Consti- 
tution as  authorizing  ofTenses,  when  the 
punishment  is  less  than  imprisonment  in  tbe 
penitentiary,  whether  it  Is  by  fine  or  im- 
prisonment in  tbe  county  Jail,  or  both,  to 
be  tried  on  information,  although  the  ques- 
tion was  never  squarely  raised  and  passed 
on  by  the  courts.  The  county  court  act  of 
1872  provided  that  that  court  should  have 
"exclusive  Jurisdiction  In  all  criminal  cases 
and  misdemeanors  where  the  punishment  is 
not  imprisonment  in  the  penitentiary  or 
death,"  etc.,  and  also  provided  that  criminal 
offenses  should  be  prosecuted  in  tbe  said 
court  either  on  affidavit  of  some  competent 
witness  or  information'  of  the  state's  attor- 
ney. Laws  1871-72,  p.  326.  The  county 
court  act  as  amended,  revised,  and  re-enact- 
ed In  1874  retained  the  exact  words  as  to 
Jurisdiction  in  criminal  offenses  (1  Starr  ft 
Onr.  Stat.  [1896  Ed.]  p.  1178),  and  also  re^ 
tained  substantially  the  same  provisions  as 
to  the  right  to  prosecute  such  offenses  on  in- 
formation (Id.  p.  1188).  Tbe  section  of  that 
act  which  provides  for  criminal  Jurisdiction 
86N.E.— 24 


was  again  amended  In  1877  (Laws  1S77,  p. 
77),  and  the  same  language  giviug  criminal 
Jurisdiction  to  that  court  was  retained.  Id. 
p.  117&  In  Bfyers  v.  Peoi^e,  67  111.  503,  this 
court  in  1873  had  before  it  a  prosecution  for 
selling  liquor  without  a  license,  the  defend- 
ant having  been  convicted  in  tbe  county 
court  The  Judgment  of  tbe  county  court 
was  affirmed,  both  in  the  circuit  court  and 
in  this  court.  In  Swanson  v.  People,  89  111. 
589,  an  information  had  been  filed  in  the 
county  court  for  selling  Intoxicating  liquor 
without  a  license.  In  Parrls  v.  People,  76 
111.  274,  there  was  a  prosecution  in  the  coun- 
ty court  for  malicious  mischief.  Gallagher 
V.  People,  120  111.  179,  11  N.  E.  335,  was  a 
prosecution  for  selling  intoxicating  liquor 
to  a  person  In  the  habit  of  getting  intoxicat- 
ed. Both  this  court  and  the  Appellate  Court 
affirmed  the  Judgment  of  the  county  court. 
Long  V.  People,  135  111.  435,  25  N.  B.  851, 
10  L.  R.  A.  48,  was  a  prosecution  for  as- 
sault with  a  deadly  weapon.  Here,  again, 
the  Judgment  of  the  county  court  was  sus- 
tained by  both  tbe  Appellate  and  Supreme 
Courts.  All  of  these  cases  above  referred 
to  were  prosecuted  upon  Information,  and 
tbe  punlabment  for  the  offense  in  each  was 
fine  or  Imprisonment  in  the  cotmty  Jail,  or 
both.  In  none  of  these  cases  in  this  court 
nor  in  others  of  the  same  nature  that  hare 
been  decided  by  the  Appellate  Court,  was 
the  question  of  Jurisdiction  to  try  tt>e  offend- 
er by  informatlou  raised  or  suggested,  al- 
though it  is  worthy  of  note  that  in  some  of 
them  the  Jurisdiction  of  the  county  court 
was  questioned  on  other  grounds,  and  it  is 
very  evident  that  had  the  meaning  of  this 
section  of  the  Constitution  been  clearly  and 
obviously  as  contended  for  by  counsel  for 
plaintiff  In  error,  it  would  surely  have  at- 
tracted the  attention  of  counsel  or  of  tbe 
courts.  Hankins  v.  People,  106  111.  62& 
Moreover,  in  discussing  the  right  of  a  per- 
son charged  with  an  offense  to  waive  a  trial 
by  Jury,  we  have  had  occasion  to  construe 
the  provision  of  the  Constitution  here  under 
discussion.     In  Brewster  v.  People,  183  111. 

143,  149,  56  N.  E.  640,  641,  we  stated:  "Sec- 
tion 8,  by  tbe  use  of  the  words  In  cases 
in  which  the  punishment  is  by  fine,  or  im- 
prisonment otherwise  than  in  tbe  peniten- 
tiary.' evidently  refers  to  misdemeanors, 
and  its  plain  meaning  is  that  a  person  may 
be  held  to  answer  for  a  misdemeanor  with- 
out indictment  by  a  grand  Jury."  Again,  in 
Paulsen  v.  People,  195  111.  507,  516,  63  N.  B. 

144,  147,  we  stated:  "Grand  Juries  have  not 
been  abolished,  and  consequently  no  person 
can  be  held  in  this  state  to  answer  for  a 
criminal  offense  which  may  be  punished  by 
Imprisonment  in  tbe  penitentiary,  except  up- 
on the  indictment  of  a  grand  Jury.  •  •  • 
Said  section  8,  art.  2,  of  the  Constitution  per- 
mits the  prosecution,  otherwise  than  by  in- 
dictment of  all  violations  of  the  criminal 


Digitized  by 


Google 


37« 


86  NORTHBASTEBN  KBPOaXBB. 


an. 


laws  which  InToWe  only  punishment  by  fine 
or  imprisonment  In  the  commou  jail."  The 
reasoning  in  these  two  cases  is  practically 
declslye  against  the  plaintiff  in  errcMr's  con- 
tention. The  Legislature,  when  it  passed 
the  municipal  court  act,  and  for  nearly  40 
years  before,  and  the  prosecuting  officers, 
and  all  the  courts  for  the  same  length  of 
time  have  placed  the  same  construction  up- 
on this  constitutional  provision.  That  its 
true  Intent  Is  as  heretofore  set  out,  finds 
further  support  In  the  fact  that  under  the 
'Common  law  all  misdemeanors  could  be  pros- 
ecuted upon  Information,  and  all  offenses 
above  that  grade  could  only  be  prosecuted 
by  indictment  4  Blackstone,  •308-310;  1 
Ohltty  on  Crlm.  Law,  •845;  22  Cyc.  186. 
The  cases  of  State  t.  Tates,  36  Neb.  287,  S4 
N.  W.  429,  State  y.  Crowell,  116  N.  C.  1052, 
21  8.  BL  502,  Ex  parte  City  Council,  70  Ala. 
276,  and  others,  cited  and  relied  on  by 
plaintiff  in  error,  are  all  clearly  distinguish- 
able from  this  case,  as  the  wording  of  the 
various  statutes  or  Constitutions  therein  con- 
fltmed  is  different  from  that  here  under  dia- 
-cusslon. 

We  find  no  fault  with  the  plaintiff  in  er- 
ror's contention  that  a  penal  statute  cannot 
be  extended  by  implication  so  as  to  bring 
within  its  operation  a  case  not  within  Its 
words.  Buck  v.  Danzenbacker,  37  N.  J.  Law, 
359,  and  other  decisions  of  like  import.  But 
that  rule  does  not  apply  here.  The  sole  ques- 
tion Is,  What  was  the  intention  In  the  adop- 
tion of  this  constitutional  provision?  Equal- 
ly in  strict  interpretation  as  tn  liberal  the 
object  is  simply  to  ascertain  the  intent,  dis- 
regarding captious  objections  or  the  demands 
-of  an  exact  grammatical  propriety.  Bishop 
■on  Stat  Crimes  (3d  Ed.)  SS  200,  212;  2  Lewis' 
'Sutherland  on  Statutory  Const.  (2d  Ed.)  par. 
361.  The  meaning  we  have  herein  given  to 
the  section  of  the  Constitution  in  question 
Is  not  an  implied  one,  but  can  be  fairly  con- 
sidered as  expressed  by  the  language  used, 
and  whatever  doubt  might  arise  as  to  its 
interpretation  is  settled  by  the  long-continued 
and  uniform  construction  that  has  been  plac- 
ed thereon. 

We  conclude,  therefore,  that  under  the 
Constitution  and  the  municipal  court  act  the 
municipal  court  of  Chicago  has  Jurisdiction 
to  try  on  information  ail  violations  of  crim- 
inal laws  punishable  by  fine  or  by  imprison- 
ment otherwise  than  in  the  penitentiary,  or 
'by  both  fine  and  such  imprisonment.  If  the 
offense  is  one  that  may  be  punished  either 
by  fine  or  by  imprlsonm^t  in  the  peniten- 
tiary, or  both  by  fine  and  Imprisonment  in 
tt>e  penitentiary,  then  it  can  only  be  prose- 
cuted under  an  indictment  Paulsen  v.  Peo- 
ple, supra. 

The  Judgment  of  the  municipal  court  will 
be  affirmed. 

Judgment  affirmed. 


(06  III.  514) 
PEOPLE  V.  HAGENOW. 
(Supreme  Court  of  Illinois.    Oct  26,  190S. 
Rehearing  Denied  Dec.  3,  190&) 

1.  CBIMlNArl,  Law   (§  370*)— BVIDENCB— Otheb 

Offenses  —  SHOwiita  Guiltt  Kkowixdgb 

OK  Intent. 

As  a  general  rule,  evidence  of  a  distinct 
substantive  offense  cannot  be  admitted  in  sup- 
port of  another  offense ;  but,  where  it  is  neces- 
sary to  show  guilty  knowledge  or  a  particular 
intent  to  establish  the  offense  charged,  proof  of 
other  acts  of  the  same  character  aa  those  charg- 
ed is  admissible. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  SS  825-829 ;   Dec.  Dig.  S  370.*] 

2.  Cbikinal  Law  (8  372*)— "Mubdb«"— Pbo- 
OUBINO    ABOBTION— EVIDKNOE  —  Chabacttkb 

AND  Business  of  Accused. 

In  a  prosecution  for  murder,  under  Gr. 
Code,  S  3  (Kurd's  Rev.  St.  1905,  c.  38.  S  3), 
making  it  murder  to  produce  an  abortion  or 
miscarriage  on  a  pregnant  woman  unless  done 
as  necessary  for  the  preservation  of  the  moth- 
er's life,  if  the  mothervs  death  results  therefrom, 
where  accused  claimed  to  be  a  regularly  licensed 
physician,  and  it  appeared  that  decedent  was 
piegnant  when  she  went  to  accused's  house  and 
miscarried  there,  because  of  a  ruptured  uterus, 
for  which  accused  was  responsible,  and  died 
from  resultant  peritonitis,  to  overcome  the  pre- 
sumption that  accused  operated  in  good  faith  to 
save  decedent's  life,  and  to  show  that  she  must 
have  known  that  decedent  was  pregnant,  and 
that  she  operated  upon  her  with  the  criminal 
intent  to  cause  her  to  abort,  evidence  was  ad- 
missible that  accused  had  advertised  to  treat 
pregnant  women,  claiming  to  be  an  expert  ob- 
stetrician with  long  ezpenence  and  to  know  of 
a  "new  scientific  painless  method,"  whereby  "no 
operation  was  necessai?,"  etc.;  that  for  27 
^ears  she  had  been  constantly  engaged  in  caus- 
ing abortions  and  miscarriages ;  that  she  kept 
a  place  for  treatment  of  such  cases;  that  she 
was  surrounded  by  professional  abortionists; 
and  that  she  had  caused  the  death  of  "nomen  by 
such  operations  within  a  few  yean  prior  to  her 
indictment. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  S  833 ;   Dec  Dig.  S  372.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4632-4637;   vol.  8,  pp.  7726,  7727.] 

3.  CamiNAL  Law  (8  370^)—Evidknc«— Other 
Offenses — Prejudiciai,  Effect. 

Evidence  of  other  similar  offenses  by  accus- 
ed being  admissible  to  show  her  guilty  knowl- 
edge and  intent,  and  that  she  had  the  means 
and  opportunity  to  commit  the  offense  charged, 
was  competent,  though,  when  properly  admit- 
ted, it  might  prejudice  the  Jury  against  accus- 
ed ;  since,  if  evidence  is  admissible  under  any 
issue  or  for  any  purpose,  it  should  not  be  ex- 
cluded. 

[Ed.    Note. — For   other    cases,    see    Criminal 
Law,  Cent  Dig.  SS  825-829 ;   Dec.  Dig.  S  S70.*] 

4.  Cbiminal    Law    (8   783*)— Instbuctions— 
LiMiTiNo  Effect  of  Evidence. 

It  was  proper  to  limit  the  evidence  to  its 
proper  office  by  instmction. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  «  1876 ;   Dec.  Dig.  8  783.^] 

5.  CnnnNAL   Law   (8   407^)— Evidkncb— Ad- 
uissiONS— Dtino  Deculbations. 

In  a  prosecution  for  murder  by  perform- 
ing an  abortion  resulting  in  the  woman's  death, 
the  dying  declaration  of  another  woman  suffer- 
ing from  the  results  of  an  abortion,  which  was 
prepared,  signed,  and  read  aloud  in  accused's 
presence  several  years  previously,  she  making 
no  denial  of  the  facts  stated,  to  the  effect  that 
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accused  had  produced  the  abortion,  was  admis- 
sible, not  aa  a  dying  declaration,  but  as  an  ad- 
mission of  accused  to  show  her  connection  with 
that  woman's  death. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  898,  899;  Dec.  Dig.  }  407.*] 

6.  Obikinai.   Law    (|    476*)— Evidence— Bx- 
PEBT  P3V1DENCB— Cause  or  Wouhds— Post 

MOBXBH    EZAUINATION. 

In  a  prosecution  for  murder  by  perform- 
ing an  abortion  resulting  in  the  woman's  death, 
the  cause  of  decedent's  death  was  a  subject  for 
opinion  evidence  of  medical  men,  and  evidence 
of  physicians  who  bad  made  a  post  mortem  ex- 
amination that  decedent's  uterus  was  punctured 
and  lacerated,  the  top  of  it  being  torn  or  punch- 
ed off,  and  that  in  their-  opinion  the  puncture 
and  laceration  were  caused  by  forcing  a  hard 
substance  through  the  uterus  which  had  been 
inserted  through  the  mouth  of  the  womb  during 
life,  causing  peritonitis,  which  was  the  direct 
cause  of  death,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1062;    Dec.  Dig.  |  476.*] 

7.  CBmiNAX.   Law    fS    822*)— Instbuctiohs— 

CONSTBTJCnON   OF   ChABQE   AS   A   WHOLE. 

In  a  prosecution  for  murder  by  performing 
an  abortion  resulting  in  the  woman's  death,  in- 
structions that  if  decedent  died  from  an  opera- 
tion performed  with  intent  to  produce  an  abor- 
tion by  accused,  or  by  somebody  under  her  di- 
rection, or  if  accused  aided  or  abetted  the  op- 
eration, and  it  was  not  done  as  necessary  to 
preserve  decedent's  life,  accused  was  guilty  of 
murder,  and  that  if  accused  injured  decedent, 
with  intent  to  cause  her  to  abort,  and  not  as 
necessary  to  preserve  her  life,  and  the  injury 
resulted  in  her  death,  accused  was  guilty  of 
murder,  if  erroneous,  as  omitting  from  the 
facts  necessary  to  a  conviction  the  element  that 
decedent  was  pregnant,  were  not  prejudicial  in 
view  of  another  charee  expressly  making  the  es- 
tablishment of  decedent's  pregnancy  a  prereq- 
uisite to  a  conviction. 

[EA.  Note. — For  other  cases,  see  Criminal 
Uw^  Cent  Dig.  H  1990,  1994;    Dec.  Dig.  { 

8.  Cbiminax    Law    (§    822*)— Instbuction&— 

CONSTRTJCTION    OF   CHABOE   AS  A   WHOLE. 

Though  certain  instructions  t>e  defective,  it 
is  sufficient  if  the  charge  as  a  whole  presents 
the  law  with  substantial  correctness. 

rEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1990;    Dec  Dig.  $  822.*] 

9.  Cbimirai.  Law  (8  798V6*)— Inbtbdotions— 
Submission  of  Fobm  fob  Vkbdict  of  Man- 

8I.AU0BTEB. 

In  a  murder  case,  where  the  jury  might 
under  the  indictment  have  found  accused  guilty 
of  manslaughter,  and  were  so  charged,  but  the 
evidence  showed  guilt  of  murder,  if  of  any 
crime,  it  was  not  error  to  refuse  to  submit  a 
form  for  a  verdict  of  manslaughter. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1801,  1938;  Dec.  Dig.  { 
798%.*) 

10.  Cbivinal  Law  (§  720*)— Tbiai^-Conduot 
of  Counsel— Scope  of  Abgument. 

"The  state's  attorney  in  his  argument  should 
confine  himself  to  a  discussion  of  the  facts  dis- 
closed by  the  evidence,  but  may  comment  upon 
facts  deducible  from  the  testimony  by  direct 
proof  or  legitimate  inference  if  they  bear  on  the 
issues. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Wg.  {  1670;   Dec.  Dig.  $  720.*] 

11.  Cbikinal  Law  (§  720*)— Tbial— Conduct 
OF  Counsel — Scope  of  Abouhent. 

On  a  trial  for  murder  by  performing  an 
abortion  resulting  In  the  woman's  death,  where 


there  was  evidence  that  accused  had  for  years 
been  a  professional  abortionist  and  that  deaths 
had  resulted  from  her  operations,  it  was  not 
an  abuse  of  the  state's  attorney's  privilege  of 
argument  to  state  that  accused  had  publicly  and 
notoriously  been  engaged  in  the  ousiness  of 
murder  for  years. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1670;    Dec.  Dig.  f  720.*] 

12.  Homicide  (|  235*)— Mubdeb— Evidence. 

Evidence  held  sufficient  to  support  a  con- 
viction of  murder  by  performing  an  abortion  ra- 
suiting  in  the  woman  s  death. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  §  494 ;  Dec.  Dig.  S  235.*] 

Scott,  Farmer,  and  Vicken,  JJ.,  dissenting. 

Error  to  Criminal  Cotirt,  Cook  County;  A- 
H.  Chetlaln,  Judge. 

Lucy  Hagenow  was  convicted  of  murder  by 
performing  an  abortion  upon  a  woman,  caus- 
ing her  death,  and  brings  error.    Affirmed. 

John  C.  King,  Joseph  R.  Burres,  and  James 
D.  Power,  for  plalntlft  in  error.  W.  H.  Stead, 
Atty.  Gen.,  and  John  J.  Healy,  State's  Atty. 
(James  J.  Barbour,  of  counsel),  for  the 
People. 

HAND,  J.  The  grand  Jury  of  Cook  coun- 
ty on  the  22d  day  of  November,  1907,  return- 
ed Into  the  criminal  court  of  Cook  county  an 
indictment  against  the  plaintiff  In  error 
charging  her  with  having  caused  the  miscar- 
riage of,  or  produced  an  alKirtlon  upon,  Annie 
Horvatich,  a  woman  pregnant  with  child,  on 
the  4th  day  of  May,  1907,  and  thereby  caus- 
ing her  death.  The  plaintiff  in  error  was  ar- 
rested, and,  having  pleaded  not  guilty,  was 
put  upon  trial  before  a  Jiury  and  was  convict- 
ed and  sentenced  to  the  penitentiary  for  the 
period  of  20  years,  and  she  has  sued  out 
this  writ  of  error  to  review  said  Judgment. 

The  indictment  contained  four  counts.  The 
first  count,  omitting  the  formal  part,  charg- 
ed "that  one  Lucy  Hagenow,  otherwise  called 
Louise  Hagenow,  otherwise  called  Ida  Von 
Schultz,  late  of  the  county  of  Cook,  on  the 
fourth  day  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seven,  in 
said  county  of  Cook,  in  the  state  of  Illinois 
aforesaid,  in  and  upon  the  body  of  one  Annie 
Horvatich,  in  the  peace  of  the  people  of 
the  said  state  of  Illinois  then  and  there  being, 
unlawfully,  feloniously,  iwlllfully,  and  of  her 
malice  aforethought,  did  make  an  assault,  and 
that  the  said  Lucy  Hagenow  a  certain  instru- 
ment, a  more  particular  description  of  which 
is  to  the  jxtrors  unknown,  which  she,  the  said 
Lucy  Hagenow,  in  the  hand  of  her,  the 
said  Lucy  Hagenow,  then  and  there  had  and 
held,  then  and  there  unlawfully,  feloniously, 
willfully,  and  of  her  malice  aforethought  did 
force,  thrust,  and  insert  into  the  private 
parts  and  womb  of  her,  the  said  Annie  Hor- 
vatich, she,  the  said  Annie  Horvatich,  then 
and  there  being  a  woman  then  and  there 
pregnant  with  child,  with  intent  then  and 
there  to  produce  the  miscarriage  of  her,  the 
said  Annie  Horvatich,  and  that  she,  the  said 
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Incy  Hagenow,  then  and  there  by  the  Bald 
forcing,  thrusting  and  Inserting  the  said 
Instrument,  as  aforesaid,  Into  the  private 
parts  and  womb  of  the  said  Annie  Borratich, 
unlawfully,  feloniously,  willfully,  and  of  her 
malice  aforethought,  caused  the  miscarriage 
of  her,  the  said  Annie  Horvatlcb,  It  not  being 
then  and  there  necessary  to  so  then  and  there 
cause  such  miscarriage  for  the  preservation 
of  the  life  of  her,  the  said  Annie  Horvatlcb, 
as  she,  the  said  Lncy  Hagenow,  then  well 
knew,  she,  the  said  Lucy  Hagenow,  then  and 
there  well  knowing  that  the  use  of  said  In- 
strument as  aforesaid,  at  the  time  afore- 
said, ini  the  manner  aforesaid,  would  then 
and  there  produce  such  miscarriage;  that  by 
reason  of  said  miscarriage  In  the  manner  and 
at  the  time  aforesaid,  the  said  Annie  Hor- 
vatlcb, from  the  said  fourth  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hun- 
died  and  seven,  until  afterwards,  to  wit,  the 
sixth  day  of  May,  in  the  year  of  our  Lord 
one  thousand,  nine  hundred  and  seven,  in  the 
county  of  Cook  and  state  of  Illinois  afore- 
said, did  languish,  and  languishing  did  live, 
on  which  said  sixth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
seven,  in  the  county  of  Cook  and  state  of 
Illinois  aforesaid,  she,  the  said  Annie  Hor- 
vatlcb, by  reason  of  said  miscarriage,  died; 
and  so  the  Jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  she,  the  said  Lncy 
Hagenow,  her,  the  said  Annie  Horvatlcb,  lu 
manner  and  form  aforesaid,  unlawfully,  fe- 
loniously, willfully  and  of  her  malice  afore- ' 
thought  did  kill  and  murder,  contrary  to  the 
statute  and  against  the  peace  and  dignity  of 
the  same  people  of  the  state  of  Illinois." 

The  second  count  is  the  same  as  the  first 
count,  except  the  word  "abortion"  is  substi- 
tuted In  the  second  count  at  the  several 
places  therein  where  the  word  "miscarriage" 
occurs  In  the  first  count 

The  third  count,  omitting  the  formal  part, 
charged  "that  one  Lucy  Hagenow,  otherwise 
called  Louise  Hagenow,  otherwise  called  Ida 
Von  Scbultz,  late  of  the  county  of  Cook,  on 
the  fourth  day  of  May,  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  seven, 
In  said  cotmty  of  Cook,  in  the  state  of  Il- 
linois aforesaid,  in  and  ui>on  the  body  of  one 
Annie  Horvatlcb,  in  tbe  peace  of  the  people 
of  the  state  of  Illinois  then  and  there  be- 
ing, unlawfully,  feloniously,  willfully,  and  of 
her  malice  aforethought,  did  make  an  assatilt, 
and  that  she,  the  said  Lucy  Hagenow,  in 
some  way  and  manner  and  by  some  means 
and  devices,  a  more,  particular  description  of 
which  is  to  the  jurors  unknown,  then  and 
there  unlawfully,  feloniously,  willfully,  and 
of  her  malice  aforethought  did  cause  the 
abortion  of  her,  the  said  Annie  Horvatlcb,  a 
woman  pregnant  with  child  then  and  there 
being;  that  It  was  not  thai  and  there  nec- 
essary to  BO  then  and  there  cause  such  abor- 
tion for  the  preservation  of  the  life  of  the 
•aid  Annie  Horvatlcb,  as  she,  tbe  said  Lucy 
Hagenow,  then  and  tfaete  well  knew;   that 


she,  the  said  Lucy  Hagenow,  then  and  thera 
well  knew  that  the  use  of  those  means  and 
devices  at  the  time  aforesaid.  In  the  man- 
ner aforesaid,  would  then  and  there  produce 
macb,  abortion;  that  by  reason  of  such  abojv 
tUm  80  as  aforesaid  produced  by  tbe  said 
Lucy  Hagenow  In  the  manner  and  at  tbe 
time  aforesaid,  the  said  Annie  Hmrvatich, 
from  the  said  fourth  day  of  May,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
seven,  until  afterwards,  to  wit,  the  sixth  day 
of  May,  In  the  year  of  our  Lord  one  thousand 
nine  hundred  and  seven.  In  the  county  of 
Cook  and  state  of  Illinois  aforesaid,  did  lan- 
guish, and  languishing  did  live,  on  which  said 
sixth  day  of  May,  In  the  year  of  our  Lord 
one  thousand  nine  hundred  and  seven,  in  the 
county  of  Cook  and  state  of  Illinois  afore- 
said, she,  the  said  Annie  Horvatlcb,  by  reason ' 
of  said  abortion,  died;  and  so  the  Jnron 
aforesaid,  upon  their  oaths  aforesaid,  do  say 
that  she,  the  said  Lucy  Hagenow,  her,  the 
said  Annie  Horvatlcb,  In  manner  and  form 
aforesaid,  unlawfully,  feloniously,  willfully 
and  of  her  malice  aforethought  did  kill  and 
murder,  contrary  to  the  statute  and  against 
tbe  peace  and  dignity  of  the  same  people  of 
the  state  of  Illinois." 

Tbe  fourth  count  is  the  same  as  the  third, 
except  the  word  "miscarriage"  is  substituted 
in  tbe  fourth  coimt  at  the  several  places 
therein  where  the  word  "abortion"  occurs  in 
tbe  third  count 

The  evidence  shows:  That  on  Thursday, 
the  2d  day  of  May,  1907,  Annie  Horvatlcb, 
with  her  husband,  Michael  Horvatldi,  and 
three  children  of  a  former  marriage,  tbe  old- 
est of  whom  was  nine  years,  lived  at  4816 
Justine  street.  In  the  dty  of  Chicago.  That 
the  said  Annie  Horvatlcb  and  Michael  Hor- 
vatich  were  married  on  the  27th  day  of  Janu- 
ary, 1907.  That  on  the  2d  day  of  May  said 
Annie  Horvatlcb  was  in  her  usual  health. 
That  on  that  day  she  did  the  family  washing 
and  In  the  afternoon  went  by  street  car  to 
a  savings  bank  in  South  Chicago,  some  three 
miles  distant  from  her  home,  and  drew  from 
her  savings  $25  in  cash.  That  at  about  6:30 
o'clock  of  the  same  evening  Michael  Hor- 
vatlcb, who  testified  through  an  Interpreter, 
stated  his  wife  said  to  him  "tojgo  with  her, 
and  not  to  be  afraid."  That  he  and  his  wife 
went  by  street  car  to  480  North  Clark 
street,  the  home  of  the  platntltr  in  error, 
where  they  arrived  late  in  the  evening.  That 
the  plaintiff  In  error  lived  In  the  second  flat 
above  the  street  That  he  did  not  know 
plaintiff  In  error,  and  his  wife  did  not  tell 
him  her  reasons  for  going  to  the  home  of 
plaintiff  in  error.  That  his  wife  took  no 
clothing  other  than  she  had  on  her  person. 
That  he  left  his  wife  In  the  ball  of  the  build- 
ing in  which  plaintiff  in  error  lived.  That 
his  wife  said  to  him  "to  go  home;  I  will 
stay  here."  That  she  told  him  "to  take  cars 
of  the  children  and  to  come  and  see  her  on 
Saturday."  That  he  left  his  wife  at  the 
plaintiff  In  error's  hooae  and  went  home. 
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That  on  Friday  afternoon  he  received  the 
following  letter  from  his  wife:  "Beloved 
Mike — I  let  you  know  everything  Is  weU. 
Slept  Tery  well.  Take  care  of  the  children. 
Tell  Fanny  not  to  go  outside  unless  She  puts 
a  cap  and  coat  on  her.  If  she  won't,  don't 
leave"  her  out  You  see  how  she  is.  Yon 
didn't  have  any  coffee  at  home  and  you  were 
mad  this  morning.  I  will  take  care  you 
won't  be  angry.  Don't  be  afraid.  There 
won't  be  any  serious  happenings.  Will  be 
In  the  bouse  that  day  until  I  go  home.  Come 
over  Saturday  afternoon  as  you  said,  and 
tell  the  children  where  you  are  going,  so 
that  they  won't  go  away  from  the  bouse. 
Tell  them  I  will  come  back  with  you.  Noth- 
ing else.  With  love  and  regards  to  the  chil- 
dren. A.  H.  480  North  Clark  street,  care 
Dr.  Hagenow,  city."  That  on  Saturday  after- 
noon he  went  to  the  house  of  the  plaintiff  In 
error.  That  he  found  his  wife  sitting  on  the 
bed  In  a  room  In  the  house  of  the  plaintiff 
in  error.  That  she  had  on  an  undershirt, 
and  her  hips  were  covered  by  bedclothes. 
That  she  said  she  was  not  feeling  well,  and 
that  she  would  remain  until  Monday.  That 
he  retnmed  to  his  home.  That  on  Sunday 
afternoon  he  was  summoned  by  telephone  to 
go  to  the  house  of  the  plaintiff  in  error. 
That  he  arrived  at  her  house  at  10  o'clock 
that  night  That  he  found  his  wife  In  a  dif- 
ferent room.  That  she  was  in  bed.  That  a 
doctor  by  the  name  of  Rasmussen  was  pres- 
ent. That  his  wife  was  very  sick.  That  his 
wife  wanted  a  doctor  from  South  Chicago  to 
be  called,  but  that  the  plaintiff  In  error  said 
It  was  too  late  at  night  to  call  the  doctor. 
That  he  remained  until  toward  morning. 
That  his  wife  was  worse.  That  he  went  to 
the  house  of  Mary  Galavltcb,  who  could 
speak  English,  and  she  went  with  him  to  the 
plaintiff  In  error's  house.  That  when  they 
arrived,  the  plaintiff  in  error  told  them  Annie 
Horvatich  was  dead.  That  she  had  died  at 
5  o'clock  that  morning.  That  the  plaintiff 
In  error  gave  them  a  card  and  directed  them 
to  an  undertaker  in  the  neighborhood  to  take 
charge  of  the  body.  That  Michael  Horvatich 
stated  that  he  would  prefer  an  undertaker 
whom  he  knew.  That  the  plaintiff  In  error 
then  sent  them  to  the  office  of  Dr.  Rasmussen 
for  a  death  certificate.  That  they  called 
upon  Rasmussen,  and  he  gave  them  a  certifi- 
cate that  Annie  Horvatich  died  of  pneumonia 
and  bronchitis. 

W.  J.  Freckleton,  an  undertaker,  testified 
that  he  was  sent  by  Michael  Horvatich  to  480 
North  Clark  street  for  the  remains  of  his 
wife ;  that  he  arrived  about  5  o'clock  in  the 
afternoon  of  the  6th  of  May ;  that  the  plain- 
tiff in  error  said  she  was  running  a  private 
hospital;  that  he  should  wait  until  It  was 
dark  and  take  the  body  from  the  house 
through  the  alley;  that  be  retnmed  at  9 
o'clock  the  same  evening  with  an  assistant; 
that  he  had  difficulty  in  getting  the  body  out 
of  the  building,  as  the  hall  and  steps  were 
narrow;    that   the   plaintiff   in  error   said 


there  was  ample  room ;  that  her  undertaker 
never  had  any  trouble  in  getting  bodies  out 
the  back  way ;  that  he  took  the  remains  to 
the  South  Side,  and  the  body  was  interred. 

It  also  appears  that  on  the  13th  of  May 
the  coroner  of  Cook  county  caused  the  re- 
mains of  Annie  Horvatich  to  be  disinterred 
in  the  presence  of  her  brother,  John  Sneller, 
and  others  who  were  present ;  that  Dr.  &  R. 
Le  Count,  a  teacher  in  Rush  Medical  College, 
Dr.  Warren  J.  Hunter,  coroner's  pliyslclan, 
and  Dr.  Rudolph  W.  Holmes,  a  graduate  of 
Rush  Medical  College  and  a  specialist  In  ob- 
stetrics and  gynecology,  made  a  post  mortem 
examination.  They  found  the  vital  organs 
of  the  body,  sucJh  as  the  lungs,  the  heart 
the  spleen,  and  the  stomach  of  Annie  Hor- 
vatich to  be  in  a  healthy  and  normal  condi- 
tion. They  also  found  that  Annie  Horvatich 
had  been  pregnant  but  found  no  foetus.  They 
found  the  uterus  torn  and  lacerated,  and  gave 
it  as  their  opinion  that  Annie  Horvatich  died 
from  the  effect  of  peritonitis,  caused  by  the 
rupture  and  laceration  of  the  uterus.  They 
also-  agreed  Hiat  it  was  not  necessary  to  cause 
Annie  Horvatich  to  abort  or  miscarry  in  or- 
der to  save  her  life,  and  they  each  expressed 
the  opinion  she  had  been  pregnant  about 
three  months  at  the  time  the  Injuries  which 
they  discovered  were  Inflicted  upon  her,  that 
Bueb  Injuries  were  caused  during  life,  and 
that  she  lived  a  few  days  after  they  were 
Inflicted. 

Plaintiff  in  error  testified  that  Annie  Hor- 
vatich came  to  her  place  on  Thursday  even- 
ing, May  2d,  and  that  she  died  Monday  mom- 
ins,  May  6th.  She  said  she  made  an  exam- 
ination of  her  private  parts  upon  the  even- 
ing that  she  came  and  found  her  flowing, 
that  Annie  Horvatich  told  her  that  she  had 
not  "come  around,"  and  that  she  had  been 
to  see  a  doctor  on  the  South  Side  and  that 
he  had  brougbt  her  around.  She  testified 
she  found  no  rupture  of  the  uterus  or  other 
derangement  of  the  private  parts,  other  than 
an  offensive  flow  therefrom;  that  She  di- 
agnosed the  case  as  pneumonia,  and  Insisted 
Annie  Horvatich  died  of  pneumonia  and 
bronchitis.  She  states  Annie  Horvatich  paid 
her  $15 ;  that  she  called  Dr.  Rasmussen,  who 
she  admitted  she  knew  had  been  charged  by 
the  public  officials  as  an  abortionist 

The  state  introduced  in  evidence  several 
advertisements  which  the  plaintiff  admitted 
that  she  had  caused  to  be  published  in  the 
Chicago  daily  newspapers,  samples  of  which 
are  as  follows:  From  the  files  of  the  Chi- 
cago Daily  News  of  July  24  and  July  22, 
1309,  reading  as  follows:  "Dr.  Louise  Bage^ 
now;  licensed  physician;  expert;  twenty- 
seven  years;  female  diseases;  a  new  scien- 
tific, painless  method ;  no  operation ;  good 
results;  330  East  Division  street  Uear  Wells; 
10  to  4,  7  to  8."  Also  from  the  Record-Her- 
ald of  March  13, 1905,  as  follows:  "Ida  Von 
Schultz,  480  North  Clark  street;  regular 
graduate;  exi)ert  In  obstetrics,  female  com- 
plaints, etc.,  and  all  difficult  cases;   twen^- 
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five  years'  experience;  ladies  call  or  write; 
near  Division ;  telephone,  Dearborn  2."  And 
in  tlie  same  column,  from  tlie  Record-Herald 
of  Maxell  13,  1905,  and  right  under  that  ad- 
vertisement: "Dr.  Lucy  Hagenow,  licensed 
physician;  specialiBt  in  tmnors,  irregular- 
ities, etc.;  new  scientific,  painless  method; 
no  operation;  success  guaranteed;  twenty- 
eight  years'  experience;  private  sanitarium, 
310  W.  Madison."  Also  from  the  Record- 
Herald  of  Mardi  6,  1905,  and  from  the  Chi- 
cago Examiner  of  March  13,  1905,  as  fol- 
lows: "Dr.  liucy  Hagenow,  licensed  physi- 
cian ;  specialist ;  all  women's  troubles ;  new 
scientific,  painless  method;  no  operation; 
success  guaranteed;  twenty-eight  years'  ex- 
perience; confinement  home,  310  West  Madi- 
son street" 

The  state,  over  the  objection  of  the  plain- 
tiff in  error,  called  'Police  Officer  Frank  Sny- 
der, who  testified.  In  substance,  that  on  Au- 
gust, 81,  1899,  the  defendant,  who  was  then 
known  as  Louise  Hagenow,  was  brought  into 
a  room  at  St  Elizabeth's  Hospital  by  two  de- 
tectives. Marie  Hecht  was  lying  in  bed  in 
the  room  at  the  time.  The  witness  wrote 
out  a  statement  tliat  Marie  Hecht  there  dic- 
tated. Marie  Hecht  signed  it,  and  after  it 
bad  been  read  aloud  Mrs.  Hagenow  went  to 
the  bedside  of  the  girl,  and  said  in  Gierman: 
"Is  it  as  bad  as  this,  my  poor  child?"  The 
victim  answered:  "Yes;  see  what  you  have 
done!"  Mrs.  Hagenow  said:  "Why,  you  had 
a  flow  when  you  came  to  me,  did  you  not?" 
Marie  said:  "I  didn't  have  no  flow."  Mr& 
Hagenow  now  said:  "Yes;  you  did.  Tell 
these  people  now  yon  did  have  a  flow." 
Marie  said:  "No ;  I  didn't  have  a  flow,  and 
I  won't  tell  the  pec^le  that  I  bad  a  flow." 
This  conversation  took  place  In  German  and 
the  witness  understood  German.  The  wit- 
ness stated  that  on  seeing  the  document  his 
recollection  was  refreshed  as  to  what  the 
conversation  was  and  as  to  what  be  wrote 
down,  and  that  the  words  In  the  document 
were  uttered  there  in  the  presence  of  the  de- 
fendant Hagenow,  as  he  had  stated.  He 
could  not  repeat  the  identical  words  without 
having  the  document  before  him.  The  court 
then  allowed  the  statement  to  be  read.  Wit- 
ness further  testified  that  Marie  Hecht  Is 
not  now  living ;  that  he  saw  her  dead  in  the 
morgue  two  days  following  the  making  of 
the  statement;  that  right  when  the  state- 
ment was  signed  Marie  Hecht  said:'  "That 
Is  the  woman  who  performed  the  abortion." 
After  the  document  was  signed  and  the  con- 
vetsatlon  related  as  having  taken  place  In 
German,  Louise  Hagenow  did  not  say  any- 
thing more  in  the  presence  of  Marie  Hecht 
This  statement  shows  that  for  the  sum  of 
$70  Dr.  Hag^iow  performed  an  Illegal  oper- 
ation for  Marie  Hecht 

In  connection  with  the  testimony  of  Of- 
ficer Snyder,  the  court  admitted  in  evidence 
the  statement  of  Marie  Hecht,  the  plaintiflF 
In  error,  which,  omitting  the  formal  parts,  is 
as  fOlIoTOs:    "I  am  23  years  old,  and  will  be 


24  years  on  the  lOtb  day  of  November.  I 
was  bom  In  ViUason  county,  Luzerne,  Switz- 
erland, where  my  parents  still  reside.  I  left 
Germany  four  years  ago.  In  January  of  this 
year  I  became  acquainted  with  John  Schock- 
weiler,  a  young  man  about  20  years  old,  who 
is  employed  in  a  freight  house  on  the  South 
Side  and  resides  at  140  Orleans  street  I 
had  sexual  intercourse  with  him  for  about 
five  or  six  times,  and  in  the  month  of  May 
I  noticed  I  was  pregnant  and  on  Thursday, 
at  12:30  p.  m.,  August  24,  1899,  I  went  of 
my  own  free  will  to  visit  Dr.  Louise  Hage- 
now, at  330  Division  street.  She  laid  me  on 
a  lounge  and  examined  me,  and  after  the  ex- 
amination she  said  she  would  relieve  me  of 
the  child  for  $75,  and  that  she  would  take  it 
from  me  with  instruments.  'No,'  I  said,  'No; 
I  cannot  afford  to  pay  you  $75  for  the  work ; 
I'll  give  you  $70.'  Then  she  agreed.  I  then 
gave  her  $70.  She  first  laid  me  on  a  lounge 
and  began  to  use  an  instrument  on  me.  Dur- 
ing that  time  I  suffered  considerable  pain.  I 
remained  on  the  lounge  for  about  20  minutes. 
Then  the  doctor  made  me  get  up  and  walk 
about  the  room.  I  was  so  weak  I  could  not 
walk  very  long.  Then  I  w«at  and  laid  down 
on  the  bed.  The  doctor  then  came  In  and 
began  to  use  Instruments  again.  I  felt  as 
though  I  was  being  cut  to  pieces,  and  at 
about  5:30  p.  m.  she  took  the  child  away 
from  me.  I  suffered  great  pain,  and  the  fol- 
lowing day,  Friday,  August  25th,  I  left  and 
took  a  car  for  941  North  Clark  street — a 
friend  of  mine  named  Spltzer — ^where  I  re- 
mained until  Monday  morning  at  ten  o'clock, 
August  28th,  when  I  left  and  was  brought  to 
the  St  Elizabeth  Hospital  In  a  carriage.  If 
I  die  I  desire  that  all  costs  and  exi)enses  at- 
tending my  fimeral  expenses  ^all  be  paid 
out  of  my  savings,  which  amount  to  $300,  and 
which  is  in  the  Germania  Safe  Deposit  Vaults, 
comer  of  Clark  and  Germania  place.  Mr. 
Gomme,  my  employer,  still  owes  me  $76  for 
services  rendered  after  all  the  aforesaid  ex- 
penses are  paid.  I  desire  that  the  balance  of 
my  money  be  paid  to  my  parents,  John  and 
Anne  Hecht  of  ViUason  county,  Luzeme, 
Switzerland.  I  now  see  the  woman  stand- 
ing at  my  bedside  who  performed  the  abor- 
tion." 

The  stete,  over  the  objection  of  the  plaln- 
tUC  In  error,  called  Dr.  A.  M.  Corwin,  who 
testified,  in  substance,  that  between  10  and 
15  years  ago  he  was  called  to  the  office  of  Dr. 
Hagenow,  at  the  corner  of  West  Madison  and 
Hoyne  streets,  about  8  o'clock  in  the  evening. 
The  defendant  said  to  him  at  that  time:  "I 
am  In  trouble."  The  substance  of  what  she 
said  was  that  she  was  In  trouble  and  needed 
aid.  At  that  time  her  arms  were  bare  to  the 
elbows.  Her  arms  and  hands  were  bloody. 
She  motioned  Dr.  Gorwin  to  an  adjoining 
room.  There  be  found  another  woman, 
whose  name  he  does  not  remember.  There 
was  a  strong  smell  of  ether  in  both  rooms. 
He  also  saw  a  woman,  apparently  well  nour- 
ished and  healthy  looking,  in  bed.    A  sheet 
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was  covered  over  her.  Tbe  ether  was  much 
stronger  In  that  room  than  In  the  outer  room. 
He  took  the  sheet  down,  and  saw  a  mass  of 
Intestines  upon  the  bare  thighs.  Upon  fur- 
ther examination,  after  calling  another  doc- 
tor on  the  telephone,  they  found  that  the  bi- 
testlnes  were  protruding  from  the  vagina 
through  a  large  rent  from  the  abdominal  per- 
itoneal cavity.  The  uterus  to  the  sense  of 
touch  seemed  normal.  They  at  once  replac- 
ed the  intestines,  which  were  protruding  from 
the  vaginal  tract,  and  told  Dr.  Hagenow  she 
ought  to  get  the  case  to  the  hospital,  because 
death  would  foltow  shortly.  She  agreed  to 
do  that.  Also  Sergeant  of  Police  Qeorge  W. 
Pearsall,  who  testified.  In  substance,  that  he 
knew  plaintiff  in  error  under  the  name  of 
Ida  Yon  Schnltz  In  February,  1906.  He  saw 
her  then  at  480  North  Clark  street,  second 
floor.  There  were  signs  In  the  front  of  the 
building,  "Dr.  Lucy  Hagenow,  Physician  and 
Midwife,"  and  "Dr.  Ida  Von  Schnltz,  Physi- 
cian and  Midwife."  Witness  met  defendant 
at  the  door,  and  asked  If  she  was  Dr.  Hage- 
now. She  said  she  was  not  When  asked 
who  she  wasy  she  answered:  "I  am  Dr.  Ida 
Von  Schultz."  The  witness  took  Dr.  Hage- 
now to  tbe  Passavant  Hospital  about  5 
o'clock  on  the  aftemo<ni  of  February  20, 
1906,  and  brought  her  Into  the  presence  of 
Miss  Lola  M.  Maddlson,  of  Salt  Lake  City, 
who  was  a  patient  there  and  a  very  sick  wo- 
man. Lola  Maddlson  was  In  bed.  Capt 
Healy  and  the  witness  and  the  defendant 
were  there.  He  asked  Lola:  "Do  you  know 
this  woman?"  She  said:  "Oh,  yes;  that  la 
the  doctor."  The  captain  asked:  "Is  that 
the  doctor  who  performed  the  abortion  on 
yon?"  She  said,  "Yes."  She  was  asked, 
"Where  did  she  perform  the  abortion?"  and 
answered,  "In  her  office,  on  Claric  street" 
Witness  asked  her  if  it  was  480  North  aark 
street  She  said,  "Yes."  Dr.  Hagenow  step- 
ped up  to  the  side  of  the  bed,  rubbed  the 
girl's  face  with  her  hand,  and  said:  "Don't 
talk  too  much,  my  girl.  It  won't  do  you  any 
good."  She  then  stooped  over  and  whispered 
something  to  the  girl,  but  the  witness  did  not 
hear  what  It  was.  Also  Mrs.  Eva  Hemdon, 
a  private  Investigator  for  the  United  States 
postal  authorities,  who  testified,  in  substance, 
that  she  had  a  talk  with  Mrs.  Hagenow  at 
her  home  on  January  22,  1907.  "I  asked  her 
her  charges  for  a  married  woman  who  was 
pregnant  two  months,  and  she  said  $60,  and 
she  would  take  care  of  her  during  tbe  time 
she  was  there,  which  would  be  something 
like  eight  days,  and  that  she  did  her  work 
by  applications.  That  is  about  all  the  con- 
versation." Tbe  witness  further  said  that 
on  January  15th  she  had  seen  the  defendant 
who  at  that  time  responded  to  the  name  of 
Ida  Von  Schultz,  and  at  that  time  tbe  wit- 
ness asked  her  what  her  charges  would  be 
to  take  care  of  a  young  lady  and  board  her 
who  was  two  months  pregrant  She  said  it 
would  be  $35  if  she  only  gave  her  tbe  treat- 
ments  and  did  not  board  her;   that  a  great 


many  women  Imagined  they  were  In  that  con- 
dition when  they  only  had  other  female 
troubles ;  that  she  had  a  woman  that  morn- 
ing who  was  In  the  same  condition  and  was 
not  pregnant  That  is  about  the  amount  of 
the  conversation  at  that  time.  On  cross-ex- 
amination the  plaintiff  In  error  admitted  she 
was  involved  In  tbe  death  of  Hannah  Carl- 
son, who  died  from  abortion. 

The  first  contention  made  by  the  plaintiff 
in  error  is  that  the  court  erred  in  admitting 
evidence  of  plaintiff  in  error's  connection 
with  crimes  not  connected  with  the  offense 
charged  In  the  indictment  Tbe  law  Is  well 
settled  In  this  as  it  Is  In  all  jurisdlctiona 
where  the  common  law  is  In  force  that  as  a 
geueral  rule  evidence  of  a  distinct  substan- 
tive offense  cannot  be  admitted  In  support 
of  another  offense.  Farris  v.  People,  129  IlL 
521,  21  N.  B.  821,  4  L.  R.  A.  582,  16  Am.  St 
Bep.  283;  Addison  v.  People,  193  111.  406, 
62  N.  E.  235.  This  rule  however,  has  certain 
well-settled  exceptions,  and,  where  it  is  neo 
essary  to  show  guilty  knowledge  or  a  par- 
ticular intent  in  order  to  establlBh  the  of- 
fense charged  in  the  indictment  proof  of 
other  acts  of  a  defendant  of  the  same  char- 
acter as  those  charged  in  the  Indictment  may 
be  submitted  to  the  Jury,  aa,  for  Instance, 
where  a  defendant  is  charged  with  having 
in  his  possession  or  with  uttering  counter- 
feit bills  or  coin  (People  v.  Seaman,  107 
Mich.  348,  65  N.  W.  203,  61  Am.  St  Bep. 
326),  or  with  receiving  stolen  property  (Lip- 
sey  V.  People,  227  III.  364,  81  N.  E.  348). 
Proof  that  tbe  defendant  had  in  his  posses- 
sion or  passed  other  counterfeit  blUs  or  coin 
or  bad  received  into  his  possession  other 
stolen  property  may  be  shown  for  the  pur- 
pose of  establishing  guilty  knowledge  and 
Intent  on  the  part  of  the  defendant  as  it 
is  tbe  observation  of  all  that  an  Innocent 
man  might  readily  have  In  his  possession  or 
pass  a  counterfeit  bill  or  coin  or  receive  into 
his  possession  stolen  property.  If,  however, 
it  was  known  a  defendant  repeatedly  carried 
and  passed  spurious  bills  and  coin,  or  re- 
peatedly received  Into  his  possession  stolen 
property.  It  would  not  be  reasonable  to  pre- 
sume he  did  so  without  knowledge  that  the 
money  was  counterfeit  or  the  goods  stolen. 
The  question,  therefore,  in  this  case  Is  nar- 
rowed to  this:  Does  the  case  at  bar  fall 
within  the  general  nde  or  does  It  come 
within  the  exception  to  that  rule? 

In  some  jurisdictions  proof  that  the  defend- 
ant had  been  guilty  of  causing  criminal  mis- 
carriages or  abortions  upon  other  pregnant 
women  than  the  one  named  in  the  indict- 
ment has  been  held  proper  upon  a  trial 
against  the  defendant  upon  an  indictment 
of  this  character  (People  v.  Sessions,  58  Mich.  ' 
594,  26  N.  W.  291 ;  People  v.  Seaman,  supra), 
while  in  other  jurisdictions  it  has  been  held 
that  such  proof  Is  not  competent  (Bosenweig 
T.  People,  63  Barb.  [N.  Y.]  634;  State  v. 
Crofford,  121  Iowa,  395,  96  N.  W.  889),  and 
while  there  la  some  conflict  in  the  authjrl- 


Digiti 


zed  by  Google 


376 


86  NOBTHBASTEBN  BBPOBTEB. 


OIL 


ties,  and  t&e  question  Is  not  free  from  doubt, 
we  think  that  the  evidence  is  admissible. 
The  statute  under  which  the  indictment  is 
framed  reads  as  follows;  "Whoever,  by 
means  of  any  instrument,  medicine,  drug  or 
other  means  whatever,  causes  any  woman, 
pregnant  with  child,  to  abort  or  miscarry,  or 
attempts  to  procure  or  produce  an  abortion 
or  miscarriage,  unless  the  same  were  done 
as  necessary  for  the  preservation  of  the 
mother's  llfe^  shall  be  imprisoned  in  the  peni- 
tentiary, not  less  than  one  year  nor  more 
than  ten  years;  or  if  the  death  of  the  moth- 
er results  therefrom,  the  ijerson  procuring  or 
causing  the  abortion  or  miscarriage  shall  be 
guilty  of  murder."'  Cr.  Code,  {  3,  p.  665 
(Hurd's  Bev.  St  1906,  c  38,  {  3). 

In  Beasley  v.  People,  89  111.  671,  it  was 
held  that  it  was  necessary  in  an  Indictment 
under  said  statute  to  negative  the  fact  that 
the  miscarriage  or  abortion  was  necessary 
to  save  the  mother's  life.  And  in  81attery 
V.  People,  76  UI.  217,  it  was  said  that  the 
statute  was  evidently  aimed  at  the  profes- 
sional abortionist  If  It  is  necessary,  to  neg- 
ative the  fact  that  the  miscarriage  or  abor- 
tion was  caused  or  performed  for  the  pur- 
pose of  saving  the  mother's  life,  it  Is  neces- 
sary by  competent  proof  to  establish  that 
fact  The  plalntlfC  in  error  claimed  to  be  a 
regularly  licensed  physician,  and  the  Jury 
were  Justified  in  finding,  from  the  testimony, 
that  Annie  Horvatlch  was  pregnant  when 
she  went  to  the  plaintiff  in  error's  house, 
and  that  while  there  she  miscarried  or  abort- 
ed by  reason  of  her  uterus  being  ruptured, 
which  caused  peritonitis,  from  the  effect  of 
which  she  died.  Had  the  evidence  shown 
that  Annie  Horvatlch  was  the  only  pregnant 
n;oman  whom  the  plaintiff  in  error  had  caus- 
ed to  miscarry  or  abort,  it  might  not  have 
been  unreasonable  to  presume  that  she  did 
So  in  good  faith  and  for  the  purpose  of  sav- 
ing the  woman's  life.  If,  however,  it  conld 
be  shown  that  the  plaintiff  in  error  adver- 
tised in  the  public  press  to  treat  women  who 
were  pregnant;  that  she  stated  in  such  ad- 
vertisement that  she  had  had  long  experience 
in  the  treatment  of  women  who  were  preg- 
nant; that  site  was  an  expert  In  obstetrics; 
that  she  had  knowledge  of  a  "new  scientific, 
painless  method";  that  "no  opwatlon  was 
necessary,"  etc.,  and  it  further  appeared' 
from  the  evidence  that  for  27  years  the  plain- 
tiff in  error  had  been  constantly  engaged  in 
producing  miscarriages  and  causing  abor- 
tions upon  pregnant  women;  that  she  kept  a 
place  for  the  treatment  and  care  of  women 
xspon  whom  miscarriages  and  abortions  had 
been  caused  and  performed;  that  she  was 
surrounded  at  her  house  by  men  and  women 
engaged  in  the  business  of  causing  and  pro- 
ducing criminal  miscarriages  and  abortions, 
and  that  she  had  caused  the  death  of  several 
women  upon  whom  she  had  caused  miscar- 
riages and  produced  abortions  within  a  few 
years  prior  to  her  Indictment  for  causing  the 
death  of  Annie  Horvatlch — it  would  be  clear, 


we  think,  that  the  presumption  that  she 
caused  Annie  Horvaticfi  to  miscarry  or  abort 
to  save  her  life  would  be  greatly  weakened 
and  a  criminal  knowledge  and  Intent  on  her 
part  to  cause  Annie  Horvatlch  to  miscarry 
or  abort  would  be  shown.  While  the  plain- 
tiff in  error  denied  that  she  caused  Annie 
Horvatlch  to  miscarry  or  abort  it  is  evi- 
dent that  she  was  responsible  for  the  mis- 
carriage or  abortion  which  followed  the  ar- 
rival of  Annie  Horvatlch  at  her  place.  It 
was  therefore  necessary  that  the  proof  show 
and  the  Jury  find,  in  order  to  convict  the 
plaintiff  in  error,  that  the  miscarriage  or 
abortion  which  was  caused  or  produced  up- 
on Annie  Horvatlch  was  not  caused  by  plain- 
tiff in  error  to  save  the  woman's  life;  and, 
while  the  Jury  would  have  been  Justified  in 
finding  from  the  condition  of  the  wom'ui 
when  she  w«it  to  the  plaintiff  in  error's 
place  and  the  testimony  of  the  physicians 
who  made  the  post  mortem  examination  that 
no  cause  existed  for  the  causing  of  a  mis- 
carriage or  the  producing  of  an  abortion  up- 
on Annie  Horvatlch  to  save  her  life,  the 
state  was  not  required  to  rely  upon  this 
class  of  testimony  alone,  but  had  the  right 
to  show,  if  It  could,  that  the  plaintiff  In  er- 
ror was  not  carrying  on  a  hospital  in  a  le- 
gitimate way  for  the  treatment  of  women 
who  were  pregnant  but  that  she  was  a  pro- 
fessional abortionist  for  the  purpose  of  re- 
butting the  presumption  that  she  in  good 
faith  caused  the  miscarriage  or  produced  an 
abortion  upon  Annie  Horvatlch  to  save  her 
life,  and  for  the  purpose  of  showing  that 
she  must  have  known  Annie  Horvatlch  was 
pregnant,  and  that  she  operated  upon  her 
with  the  criminal  knowledge  and  intent  to 
cause  her  to  miscarry  or  to  abort:  and,  if 
such,  testimony  was  competent  as  a  part  of 
the  state's  case  in  chief,  plaintiff  in  error 
could  not  render  it  Incompetent  by  any  de- 
fense to  the  indictment  which  she  might  seek 
to  interpose.  We  think  the  view  above  ex- 
pressed Is  fully  sustained  by  this  court  in 
Scott  V.'  People,  141  111.  195,  30  N.  B.  329, 
Hagenow  v.  People,  188  111.  5^,  59  N.  B. 
242,  and  Clark  v.  People,  224  111.  554,  70  N. 
E.  941,  and  by  numerous  text-writers  and 
adjudicated  cases.  1  Ency.  of  Br.  p.  64; 
DnderhlU  on  Crlm.  Ev.  {345;  Begina  ▼.  Dale, 
16  Cox's  Crlm.  L.  C.  703;  People  v.  Sessions, 
supra;    People  v.  Seaman,  supra. 

In  the  Scott  Case  the  evidence  tended  to 
show  that  the  defendant  operated  upon  the 
prosecutrix  with  Instruments  three  time^— 
once  about  October  16th,  and  again  Just  be- 
fore November  16tb,  and  again  subsequent  to 
November  15tb — and  the  defendant  contend- 
ed that  the  court  admitted  In  permitting 
proof  of  the  three  operations  evidence  of 
three  distinct  offenses.  The  court  on  page 
213  of  141  111.,  page  833  of  30  N.  E.,  said: 
"We  think  the  testimony  was  competent 
Acts  of  the  defendant  tending  to  show  bis 
knowledge  of  a  woman's  pregnancy  and  his 
intention  to  commit  aa  abortion  upon  her 
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may  be  proved,  whether  they  were  prior  or 
Bnbsequent  to  the  particolar  act  charged  in 
the  indictment"  In  the  Hagenow  Case,  on 
page  552  of  188  111.,  page  244  of  59  N.  E^  wlU 
be  fonnd  the  following  advertisement:  "Dr. 
Louise  Hagenow,  licensed  physician;  female 
Irregularities;  new  scientific,  painless  meth- 
«d;  good  treatment;  good  results;  expert, 
twenty-seven  years;  private  home;  330  B. 
Division,  near  Wells" — ^whlch  the  defendant 
admitted  she  caused  to  be  published  in  one 
of  the  daily  papers  in  Chlcaga  This  adver- 
tisement was  set  out  tn  that  part  of  the  opin- 
ion which  considers  the  question  whether  the 
evidence  was  sufficient  to  sustain  the  verdict, 
and  the  court  apparently  gave  great  force 
to  its  weight  on  the  proposition  that  it  show- 
-ed  guilty  knowledge  and  guilty  intent  on  the 
part  of  the  defendant,  and  tended  to  estab- 
lish that  she  did  not  commit  the  abortion  up- 
on Marie  Hecht  with  a  view  to  save  her  ltf& 
And  in  the  Clark  Case  proof  was  introduced 
by  a  number  of  witnesses  that  at  different 
times  preceding  the  commission  of  the  of- 
fense charged  in  the  Indictment  the  defend- 
ant, Ida  Clark,  had  solicited  the  patronage 
of  pregnant  #omen  and  held  herself  out  as 
being  able  and  willing  to  commit  abortions 
or  commit  miscarriages  upon  them  by  means 
of  instruments  and  medicines.  The  court,  on 
page  S63  of  224  111.,  page  944  of  70  N.  E., 
«ald:  "On  a  trial  for  an  offense  such  as 
charged  in  this  indictment,  Intent  is  an  es- 
sential Ingredient,  and  it  is  competent  to 
show  the  declarations  of  one  on  trial  for  pro- 
curing an  abortion,  to  the  effect  that  she  was 
in  the  habit  of  performing  or  had  solicited 
such  work."  The  contention  is  made  that  the 
Clark  Case  differs  upon  Its  facta  from  the 
case  at  bar,  and  that  what  was  said  in  that 
case  should  not  be  applied  in  this  case.  The 
evidence  in  that  case  was  held  admissible 
on  the  ground  that  it  showed  a  willingness 
and  ability  upon  the  part  of  the  defendant 
to  perform  the  acts  charged  against  her  In 
the  indictment,  and  that  such  evidence  estab- 
lished, or  tended  to  establish,  guilty  knowl- 
edge or  Intent  upon  the  part  of  the  defendant 
— and  such  was  the  object  of  the  testimony 
to  which  objection  is  made  in  this  case.  B^r- 
tbermore,  the  Clark  Case  cites  with  approval 
the  case  of  People  v.  Sessions,  58  Mich.  594, 
26  N.  W.  291,  which  fully  shows  the  view  the 
court  had  in  mind  upon  the  question  under 
discussion. 

In  the  Sessions  Case  the  testimony  of  four 
of  the  people's  witnesses  relating  to  the  de- 
fendant's possession  of  Instruments  to  pro- 
dace  an  abortion  and  her  use  of  them  and 
her  knowledge  upon  the  subject,  and  that 
she  bad  held  herself  ont  for  the  performance 
<rf  such  service,  with  the  instruments,  for 
hire,  was  given  on  the  part  of  the  prosecu- 
tion. It  consisted  of  conversations  the  de- 
fendant bad  with  these  four  persons,  extendr 
ing  through  a  period  of  four  years  previous 
to  the  death  of  Mrs.  Peck,  the  woman  whose 
death   she   caused,   wherein   the  defendant 


stated  to  one  that  she  had  the  instruments 
with  wtildi  to  produce  abortions,  had  herself 
got  rid  of  a  number  of  children,  and  showed 
her  the  instruments,  at  the  same  time  saylog 
to  the  witness  if  she  wanted  any  help  she 
could  help  her.  To  another  she  stated  that 
she  had  committed  abortions  and  could  do  it 
again;  that  she  had  the  Instruments  to  use 
In  doing  it.  To  another  she  stated  her  terms 
for  performing  such  service,  which  she  then 
proffered  to  the  witness,  who  was  in  the 
family  way,  and  told  her  she  had  the  instru- 
ments for  the  purpose.  This  testimony  was 
all  objected  to  by  counsel  for  the  defendant 
The  court,  in  holding  the  testimony  admis- 
sible, on  page  601  of  58  Mich.,  page  295  of 
26  N.  W.,  said:  "It  is  true,  as  claimed  by 
him,  that  the  general  rule,  as  stated  by  Mr. 
Justice  Christiancy  In  People  v.  Jenneas,  6 
Mich.  320,  is  well  settled  In  this  state.  It  is: 
That  [in  criminal  cases]  the  commission  of 
other,  though  similar,  offenses  by  the  defend- 
ant, cannot  be  proved  for  the  purpose  of 
showing  that  he  was  more  likely  to  Iiave  com- 
mitted the  offense  for  which  he  is  on  trial, 
nor'  as  corroborating  the  testimony  relating 
to  the  commission  of  such  principal  offense.' 
People  V.  Schweitzer,  23  Mich.  301 ;  Llghtf oot 
V.  People,  16  Mich.  607.  And  to  the  same  ef- 
fect are  several  cases  in  the  state  of  New 
York.  Coleman  v.  People,  55  N.  Y.  81;  Peo- 
ple V.  Corbln,  58  N.  Y.  363,  16  Am,  Rep.  427; 
Copperman  v.  People,  56  N.  Y.  591.  But  we 
do  not  think  the  rule  is  infringed  ih  this  case. 
The  testimony  was  offered  only  to  show 
knowledge  and  Intent  and  the  possession  of 
the  necessary  means  to  accomplish  the  act  in 
her  own  chosen  way;  and  for  the  purposes 
offered  the  testimony  was  ctmipetent  The 
tendency  of  the  testimony  was  to  prove  facta 
within  the  issue.  People  v.  Doyle,  21  MICh. 
227;  People  v.  Marble*  38  Mich.  128;  Com- 
monwealth V.  Briggs,  6  Pick.  (Mass.)  429; 
Osborne  v.  People,  2  Park.  Cr.  Rep.  (N.  Y.) 
683;  Mason  v.  State,  42  Ala.  637;  State  v. 
Harrold,  88  Mo.  496;  Brown  v.  GcHnmmi- 
wealth,  76  Pa.  319 ;  Weed  v.  People,  56  N.  Y. 
628;  People  v.  Hensaler,  48  Mich.  49,  11  N. 
W.  804;  United  States  Life  Ins.  Co.  v. 
Wright,  83  Ohio  St  633 ;  Coleman  v.  People, 
65  N.  Y.  81;  Commonwealth  v.  Sbepard,  1 
Allen  (Mass.)  575;  Commonwealth  v.  Price, 
10  Gray  (Mass.)  472,  71  Am.  Dea  668 ;  People 
V.  Clark,  33  Mich.  112;  People  v.  Brewer,  27 
Mich.  134;  Boyce  v.  People,  66  N.  Y.  844.  The 
testimony  cannot  be  considered  too  remote 
when  It  appears  that  the  respondent  is 
shown,  by  her  own  statements,  to  have  had 
the  very  Instruments  in  her  possession  which 
it  was  claimed  she  used  in  producing  the 
death  of  Mrs.  Peck  during  the  entire  period 
covered  by  the  testimony,  and  was  offering 
her  services  to  aid  those  who  desired  to  com- 
mit the  offense  of  abortion.  The  testimony 
was  clearly  warranted  by  the  facts  and  Cir- 
cumstances appearing  In  the  record,  and  no 
error  was  committed  in  receiving  It  People 
v.  NUes,  44  Mich.  607.  7  N.  W.  192." 
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In  People  t.  Seaman,  supra,  the  defendant 
was  charged.  Jointly  with  one  Alice  Lane, 
with  having  committed  an  abortion  upon  one 
Emily  Hall,  at  the  house  of  Alice  Lane.  Up- 
on the  trial  a  witness  testified,  on  behalf 
of  the  state,  that  she  gave  birth  to  a  child  in 
the  Lane  house  on  Tuesday  evening,  January 
29,  1885.  Another  witness  testified  that  re- 
8i>ondent  operated  upon  her  with  Instruments 
at  the  Lane  bouse  on  January  23,  1895,  and 
that  she  was  fonr  months  gone  at  the  time. 
Another  witness  testified  that  respondent 
operated  upon  her  at  the  Lane  bouse  in  June, 
1894,  and  took  from  her  a  3%-month  foetus, 
and  that  she  operated  on  her  again  In  Oc- 
tober, 1894,  at  the  same  place^  and  took  away 
a  foetus  6  weelu  old.  The  court.  In  a  very 
elaborate  opinion  by  Judge  McGrath,  held 
this  evidence  competent.  In  the  Seaman  Case 
the  defendant  denied  that  he  used  any  means 
upon  Emily  Hall  to  cause  her  to  miscarry  or 
abort,  as  the  plaintiff  in  error  denies  in  thla 
case  that  she  used  any  means  upon  Annie 
Horvatlch  to  cause  her  to  miscarry  or  abort, 
but  claimed  Emily  Hall  aborted  or  miscarried 
as  the  result  of  an  ocean  voyage,  while  the 
plaintiff  in  error  claims  Annie  Horvatlch 
aborted  or  miscarried  in  consequence  of  the 
criminal  act  of  some  doctor  on  the  South  Side 
before  she  came  to  her  house.  The  only  dif- 
ference In  the  facts  of  the  two  cases  is  that 
the  defendant  in  the  Seaman  Oase  admitted 
Emily  Hall  gave  birth  to  a  child  while  he 
was  treating  her,  while  the  plaintiff  in  error 
claims  Annie  Horvatlch  miscarried  or  abort- 
ed before  she  came  to  her  place.  Counsel  for 
plaintiff  In  error  seek  to  draw  a  distinction 
between  these  cases.  We  are  at.  the  opinion, 
however,  the  cases  cannot  be  differentiated. 
In  the  Dale  Case  the  defendants  were  charg- 
ed with  attempting  to  cause  the  miscarriage 
of  one  Annie  Elizabeth  Smith  by  the  nse  of  a 
quill.  It  was  said  by  iconnsel  that  the  qullI 
might  have  been  used  to  open  an  abscess  and 
the  subsequent  miscarriage  been  an  accident- 
al result,  and  it  was  held,  to  rebut  any  pre- 
sumption that  the  miscarriage  was  accidental 
as  a  result  of  the  use  of  the  quill,  it  was 
admissible  to  prove  that  the  d^endants  had 
caused,  with  a  similar  instrument,  miscar- 
riages upon  other  occasions  upon  other  wo- 
men. 

The  court,  at  the  Instance  of  the  people^ 
instructed  the  jury  that  the  evidence  herein- 
before referred  to  was  proper  to  be  consider- 
ed by  them  solely  for  the  purpose  of  deter- 
mining the  question  whether  the  plaintiff  in 
error  had  intent  and  guilty  knowledge,  and 
whether  she  bad  the  means  and  opportunity 
to  perform  the  operation  and  inflict  the 
wounds  In  the  private  ports  and  body  of  An- 
nie Horvatlch,  as  alleged  and  claimed  in  this 
case.  If  the  testimony  was  admissible  for 
the  purpose  of  showing  guilty  knowledge  and 
Intent  on  the  part  of  the  plaintiff  In  error 
and  that  she  bad  the  means  and  the  oppor- 
timity  to  commit  the  offense,  it  was  compe- 
tent, regardless  of  the  fact  that  it,  when 


properly  admitted,  might  have  the  effect  to 
prejudice  the  jury  agaiust  the  plaintiff  in  er- 
ror. If  evidence  is  admissible  under  any  Is- 
sue in  a  case  or  for  any  purpose,  it  should 
not  be  excluded.  Buggies  v.  Gatton,  50  III. 
412.  It  la,  however,  a  proper  practice,  as 
was  done  In  this  case,  to  limit  such  evidence, 
by  an  instruction,  to  Its  proi>er  office  in  the 
case. 

In  Baker  v.  People,  105  111.  462,  the  plain- 
tiff in  error  and  one  Eliza  Graves  were  joint- 
ly Indicted  and  convicted  of  attempting  to 
procure  and  produce  the  miscarriage  of  Mar- 
tha Van  Antwerp.  Baker  alone  sued  out  a 
writ  of  error.  The  evidence  showed  Baker 
was  responsible  for  the  unfortunate  condition 
of  Martha  Van  Antwerp;  that  he  first  gave 
her  medicine  with  a  view  to  canse  her  mis- 
carriage; that  he  afterwards  inserted  into 
her  private  parts  a  wire  with  the  purpose 
to  cause  her  to  miscarry ;  and  that  he  after- 
wards took  her  to  the  home  of  Mrs.  Graves, 
who  operated  upon  her  with  instruments 
with  a  view  to  cause  her  miscarriage.  The 
court  held  that  three  distinct  offenses  had 
been  committed,  and  that  the  state,  upon  the 
trial,  should  have  been  required  to  elect  for 
which  offense  It  would  prosecute,  and  it  was 
incidentally  said  It  would  be  error  to  admit 
evidence  of  the  offenses  other  than  the  one 
upon  which  the  prosecution  was  being  car- 
ried on.  In  the  case  of  Scott  v.  People,  su- 
pra, the  doctrine  announced  In  the  Baker 
Case  was  repudiated,  and  it  was  held,  as  we 
have  seen,  that  evidence  of  the  several  at- 
tempts made  in  that  case,  three  in  number, 
was  admissible.  To  the  same  effect  are  Com- 
monwealth V.  Corkln,  136  Mass.  429;  Lamb 
V.  State,  66  Md.  286,  7  Atl.  399;  King  v. 
State,  35  Tex.  Or.  B.  472,  34  S.  W.  282;  Snl- 
llvan  V.  State,  121  Oa.  183,  48  S.  E.  949.  See, 
also,  Hughes  on  Orlm.  Law  &  Proc.  |  1934. 
The  Baker  Case  is  therefore  no  longer  the 
law  of  tills  state. 

After  a  most  careful  consideration  of  the 
question  raised  by  the  plaintiff  in  error  as  to 
the  admlBslbillty  of  this  class  of  evidence  in 
this  case,  we  are  constrained  to  hold  that 
the  court  did  not  err  in  admitting  the  evi- 
dence of  the  plaintiff  In  error's  connection  wltb 
other  offenses  similar  to  the  one  with  which 
she  was  charged  and  upon  trial  under  this 
indictment ;  and,  while  the  case  of  the  plain- 
tiff In  error  may  have  been  prejudiced  by  the 
admission  of  such  evidence,  such  fact.  If 
true,  is  not  the  fault  of  the  law,  but  the  mis- 
fortune of  the  plaintiff  In  error  in  finding 
herself  surrounded  by  the  facts  and  circum- 
stances upon  her  trial  offered  in  proof,  for 
which  facts  and  circumstances  she  alone, 
and  not  the  state,  was  responsible. 

It  is  also  urged  that  the  court  erred  in  ad- 
mitting In  evidence  the  dying  declaration  of 
Marie  Hecht,  and  authorities  are  cited  to  the 
effect  that  a  dying  declaration  is  only  admis- 
sible In  evidence  where  the  death  of  the  de- 
ceased Is  the  subject  of  the  charge  and  the 
circumstances  of  the  death  are  the  subject  of 
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the  declaration.  The  declaration  signed  by 
Marie  Hecht  was  prepared,  signed,  and  read 
aloud  In  the  presence  of  the  plaintiff  in  er- 
ror, and  she  made  no  denial  of  the  truth  of 
th»  facts  contained  in  the  statement,  and  the 
statement  was  admitted  in  evidence,  not  as 
th»  dying  declaration  of  Marie  Hecht,  but  as 
the  admission  of  the  plaintiff  In  error  for  the 
purpose  of  showing  the  plaintiff  In  error's 
connection  with  the  operation  which  caused 
the  death  of  Marie  Hecht  We  do  not  tliink 
the  court  erred  in  admitting  In  evidence  said 
statement 

It  is  also  contended  that  the  court  erred 
In  i>ermlttlng  the  physicians  who  made  the 
poet  mortem  examination  to  give  their  opin- 
ion as  to  the  cause  of  the  punctures  and 
lacerations  found  in  the  i;iterus  of  Annie  Hor- 
vatich.  The  physicians  discovered  upon  the 
post  mortem  examination  tliat  the  uterus  was 
punctured  and  lacerated,  the  top  of  the  nte- 
ms  being  torn  or  punched  off,  and  they,  in  ef- 
fect stated  that  they  were  of  the  opinion 
that  said  puncture,  tear,  and  laceration  were 
caused  by  some  hard  substance  being  forced 
through  the  uterus,  which  had  been  inserted 
through  the  mouth  of  the  womb  of  Annie 
Horraticb  during  life,  which  caused  perito- 
nitis, from  the  effect  of  which  Annie  Horvatich 
died.  The  question  which  caused  the  death 
ot  Annie  Horvatich  was  clearly  a  question 
(or  opinion  evidence  by  medical  men,  and  we 
think  it  was  proper  for  the  physicians  who 
examined  the  uterus  to  state  to  the  jury  the 
conditions  which  they  found,  and.  It  appear- 
ing that  it  was  ruptured,  torn,  and  lacerated, 
bow.  In  their  (pinion,  such  ruptures,  tears, 
and  lacerations  were  made.  In  Village  of 
Chatswonh  v.  Rowe,  160  111.  114,  on  page  117, 
M  N.  E.  763,  764,  It  was  said  the  physicians 
who  examined  the  plaintlfTs  knee  having  tes- 
tified that  it  could  have  been  produced  by  a 
fall  or  an  external  injury:  "If,  from  an  ex- 
amination, the  physician  was  able  to  tell  what 
was  the  cause  of  the  Injury,  his  opinion  was 
competent  for  the  Jury  in  connection  with  oth- 
er evidence."  And  in  Clark  v.  People,  supra, 
particular  stress  la  laid  upon  the  testimony  of 
the  physician  who  made  the  poat  mortem  ex- 
amination, to  the  effect  that  in  his  Judgment 
the  injury  was  produced  with  a  blunt  instru- 
ment And  In  City  of  Chicago  v.  Bork,  227 
lU.  60,  81  N.  B.  27,  It  was  held  proper  for  a 
physician  to  give  It  as  his  opinion  tliat  the 
diseased  condition  disclosed  by  the  evidence 
was  due  to  a  physical  injury,  and  that  it 
was  not  error  to  ask  what  was  the  proper 
cause  of  the  disordered  physical  condition 
from  which  the  evidence  showed  ai^ellee 
was  suffering.  And  In  City  at  Chicago  v. 
Didler,  227  111.  671,  676,  81  N.  B.  698,  700,  It 
wag  said:  "Appellant  contends  that  the  in- 
quiry should  be  as  to  whether  the  injury 
might  bcve  produced  the  physical  conditions, 
and  not  whether  it  did  produce  them.  Ex- 
pressions will  be  found  in  some  cases  tend- 
ing to  support  that  view,  but  the  weight  of 
authority  la  this  stat^  as  well  as  la  other 


Jurisdictions,  does  not  support  appellant's 
contention."  And  in  Chicago  Union  Trac- 
tion Co.  V.  Roberts,  229  III.  481,  484,  82  N.  E. 
401,  402,  it  was  said:  "In  this  case  the  ques- 
tion was  whether  the  appellee's  condition  was 
due  to  traumatism  or  other  causes.  It  was 
a  question  for  the  Jury  to  determine,  but  it 
was  Impossible  for  them  to  answer  without 
hearing  the  opinions  of  physicians.  These 
opinions  did  not  Invade  the  province  of  the 
jury.  •  •  •  It  is  entirely  immaterial 
whether  the  witness  testified  that  the  injury 
was  the  cause  of  the  condition,  or  that  the 
injury  was  sufficient  to  cause  the  condition 
or  might  have  caused  it  In  any  event  the 
testimony  was  merely  the  opinion  of  the  wit- 
ness. •  •  •  It  stUl  remained  for  the  jury 
to  determine  the  facts,  and  the  opinion  was 
nevertheless  an  opinion  only,  whether  it 
states  what  did  cause  the  condition  or  what 
might  cause  it" 

The  case  of  niinols  Central  Railroad  Co.  ▼. 
Smith,  208  111.  608,  70  N.  B.  628,  Is  not  In 
conflict  with  the  foregoing  cases.  In  that 
case  the  witnesses  for  the  respective  parties 
disagreed  as  to  what  caused  the  Injury — 
that  is,  whether  the  foot  of  the  plaintiff  was 
crushed  or  punctured — and  plaintiff  sought 
to  corroborate  his  testimony  by  calling  phy- 
sicians to  state  that  it  was  puoetured.  Here 
there  was  no  conflict  as  to  the  conditions  or 
that  they  were  caused  otherwise  than  in  the 
manner  pointed  out  by  the  physicians.  In 
City  of  Chicago  v.  Didler,  supra,  the  authori- 
ties bearing  upon  this  question  are  reviewed, 
and  it  was  there  held  that  in  a.  case  like  this, 
where  there  Is  no  conflict  as  to  the  condition 
of  the  injured  parts,  an  expert  medical  wit- 
ness may  express  his  opinion  as  to  the  man- 
ner in  which  the  injury  was  caused;  that  l8^ 
whether  the  conditions  were  caused  by  dis- 
ease or  by  traumatism,  such  as  by  a  gun-shot 
wound,  a  stab  with  a  sharp  instrument  like 
a  dagger,  or  a  blunt  hard  instrument  like  a 
sound  or  a  stick.  We  are  of  the  opinion  the 
evidence  of  the  physicians  upon  the  ques- 
tion at  issue  was  properly  admitted. 

It  is  further  contended  that  the  court  erred 
in  giving  to  the  jury  the  people's  sixteenth 
and  seventeenth  ins^uctlons,  on  the  ground 
that  they  each  omit  in  stating  the  facta 
which  must  be  shown  to  entitle  the  state  to 
a  conviction  the  element  that  Annie  Horva- 
tich was  pregnant  These  instructions  read 
as  follows: 

"(16)  The  court  instructs  yon  that  If  yon 
stiall  find  from  the  evidence  in  the  case  be- 
yond a  reasonable  doubt  that  Annie  Horva- 
tich died  from  the  result  of  an  operation,  and 
that  the  operation  was  performed  with  the  in- 
tent to  produce  an  al>ortlon  on  her,  and  that 
the  operation  was  performed  by  the  defend- 
ant Lucy  Hagenow,  otherwise  called  Louise 
Hagenow,  otherwise  called  Ida  Von  Schults, 
or  by  any  person  acting  under  the  defend- 
ant's direction,  or  If  the  defendant  aided, 
abetted,  and  encouraged  the  operation  in  any 
manner,  and  tliat  the  operation  was  not  dons 
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as necessary  to  preserve  the  life  of  Annie 
HorTatlcb,  then  In  such  case  the  court  In- 
structs you  that,  as  a  matter  ot  law,  the  de- 
fendant is  guilty  of  murder  In  manner  and 
form  as  charged  in  the  indictment. 

"(17)  The  court  instructs  you  that  If  yon 
shall  belleye  from  the  evidence  In  the  case  be- 
yond a  reasonable  doubt  that  the  defendant, 
Lucy  Hagenow,  otherwise  called  Louise  Hage- 
now,  otherwise  called  Ida  Von  Schultz,  in- 
flicted the  injury  alleged  In  the  indictment 
in  the  private  parts  and  body  of  Annie  Hor- 
vatlch,  with  an  intent  to  cause  Annie  Horva<- 
tlch  to  abort  and  miscarry,  and  not  as  neces- 
sary to  preserve  her  life,  and  that  such  in- 
jury resulted  in  the  death  of  Annie  Horva> 
ticb,  then  in  such  case  the  court  Instructs 
you  as  a  matter  of  law  that  the  defendant 
is  guilty  of  murder  in  manner  and  form  a« 
charged  In  the  indictment" 

If  those  instructions  stood  alone,  there 
would  be  much  force  in  the  contention  of  the 
plaintiff  in  error;  bat  when  they  are  consid- 
ered in  connection  with  the  other  instruc- 
tions given  to  the  Jury,  we  do  not  tlilnk  they 
worked  any  harm  to  the  plaintiff  In  error. 
The  court  by  instruction  35  Informed  the  Ju- 
ry "that,  before  the  defendant  in  this  case 
can  be  convicted,  each  one  of  the  following 
propositions  must  be  proven  beyond  a  reason- 
ble  doubt:  (1)  That  Annie  Horvatlch  was 
pregnant;  (2)  that  while  Annie  Horvatlch 
was  pregnant  she  aborted  or  miscarried;  (3) 
that  said  abortion  or  miscarriage  was  pro- 
duced by  criminal  means;  (4)  that  said  crimi- 
nal means  were  employed  by  the  defendant, 
or  that  she  aided,  abetted,  and  encouraged 
the  employment  of  such  means;  (5)  that  said 
Annie  Horvatlch  died  as  the  result  of  said 
abortion  and  miscarriage.  If  the  Jury  have  a 
reasonable  doubt  of  the  truth  of  any  of  the 
foregoing  propositions,  they  must  find  the  de- 
fendant not  guilty."  By  that  instruction  the 
court  dearly  informed  the  Jury  that  they 
could  not  convict  the  plaintiff  in  error  unless 
it  had  been  established,  beyond  all  reasonable 
doubt,  that  Annie  Horvaticb  was  pregnant 
The  instructions  complained  of  did  not  direct 
the  Jury,  In  case  they  found  the  facts  stated 
therein  to  be  true,  to  find  the  plaintiff  in  er- 
ror guilty.  They  merely  stated  that  those 
facts,  if  proven,  constituted  the  crime  of  mur- 
der. While  one  instruction  may  omit  some 
needed  qnallflcatlon  and  appear  to  be  mis- 
leading when  considered  alone,  it  may  not 
,  be  misleading  or  Improper  when  considered 
with  the  other  instructions,  and  it  is  suffi- 
cient If  the  Instructions,  taken  as  a  whole, 
present  the  law  to  the  Jury  with  substantial 
correctness.  Toluca,  Marquette  &  Northern 
Railway  Ck).  v.  Haws,  194  111.  92,  62  N.  E. 
812.  An  instruction  is  to  t>e  read  in  connec- 
tion with  all  the  other  instructions  given  in 
the  case,  and  it  is  well  settled  that  the  in- 
structions in  a  given  case  must  be  considered 
as  a  series,  and  if,  when  so  considered,  they 
fully  and  fairly  instruct  the  Jury  as  to  every 
Btaterial  fact  In  controversy,  they  will  be  con- 


sidered as  sufficient  Fessenden  v.  Doane, 
188  111.  228,  68  N.  E.  974.  We  think,  there- 
fore, the  defect  therein  contained  could  b« 
cured  by  other  instructions,  and  tliat  such  de- 
fect was  cured,  and  Oiat  the  Jury  were  not 
misled  by  the  giving  to  them  of  the  sixteenth 
and  seventeenth  instructions,  to  the  prejudice 
of  the  plaintiff  in  error. 

It  is  also  urged  that  the  court  erred  in  re- 
fusing to  give  to  the  Jury  the  form  of  a  ver- 
dict for  manslaughter.  The  Jury  had  the 
power,  under  the  indictment,  to  find  the 
plaintiff  in  error  guilty  of  manslaughter 
(Earll  V.  People,  73  111.  329),  and  they  were 
so  instructed.  The  evidence,  however,  clear- 
ly showed  the  plaintiff  in  error  to  be  guilty 
of  the  crime  of  murder,  if  of  any  crime,  and 
the  court  did  not  err  in  refusing  to  submit  to 
the  Jury  a  form  of  verdict  of  manslaughter, 
and  thereby  Invite  the  Jury  to  find  the  plain- 
tiff in  error  to  be  guilty  of  manslaugtiter 
when  the  evidence  showed  her  to  be  guilty 
of  murder  if  guilty  of  any  crime.  Crowell 
V.  People,  190  111.  508,  60  N.  E.  872;  Kyle 
V.  People,  215  HI.  250,  74  N.  E.  146.  In  the 
Crowell  Case,  on  page  516  of  190  111.,  page 
874  of  60  N.  E.,  it  was  said:  "Where  one  is 
indicted  for  an  assault  with  intent  to  commit 
murder  and  the  facts  establish  an  assault  of 
a  lower  grade,  the  Jury  may  convict  him  of 
the  lesser  offense;  but  the  law  does  not  au-* 
thorlze  or  intend  that  a  person  guilty  of  an 
assault  with  Intent  to  commit  murder  shall 
be  found  guilty  of  an  assault  of  a  lower 
grade,  or  that  the  Jury  shall  be  left  free  to 
do  so  regardless  of  the  evidence.  •  •  • 
The  law  is  tliat,  if  a  defendant  is  guilty  of 
an  assault  with  intent  to  commit  murder,  he 
ought  to  l>e  convicted  by  the  Jury  of  that  of- 
fense. *  *  *  It  is  not  designed  that  be 
should  be  found  guilty  of  a  lesser  crime  than 
an  assault  with  Intent  to  commit  murder,  up- 
on proof,  t>eyond  a  reasonable  doubt  of  an 
assault,  with  malice  aforethought  of  a  char- 
acter likely  to  cause  death,  or  where  the 
facts  show  a  reckless  or  total  disregard  of 
human  life."  There  was  no  error  in  the  ac- 
tion of  the  trial  court  in  declining  to  sub- 
mit to  the  Jury  the  form  of  verdict  of  man- 
slaughter. 

It  is  also  insisted  that  the  state's  attorney 
exceeded  his  privilege  in  the  argument  to  the 
Jury,  and  in  the  cross-examination  of  the 
plaintiff  in  error  as  a  witness.  In  this:  that 
he  stated  to  the  Jury  the  plaintiff  in  error 
had  publicly  and  notoriously  t>een  engaged  in 
the  business  of  murder  In  the  city  of  Chicago 
for  a  number  of  years,  and  urged  the  Jury  to 
send  her  to  the  penitentiary  for  her  natural 
life,  and  that,  upon  the  cross-examination  of 
the  plaintiff  in  error,  be  asked  ber  if  the 
pictures  of  the  people  who  are  dead  (refer- 
ring, apparently,  to  Marie  Hecbt  and  others) 
did  not  at  times  come  to  her  mind.  The 
state's  attorney,  in  the  argument  to  the  Jury, 
should  confine  himself  to  a  discussion  of  the 
facts  disclosed  by  the  evidence.  In  Crocker 
T.  People,  218  111.  287,  290,  72  N.  B.  743,  it 
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was  said:  "A  gross  abuse  of  the  prlvUege 
of  counsel  to  argue  the  facts  and  law  of  tbe 
case  to  a  Jury,  If  it  prejudices  the  cause  of 
the  opposite  party,  would  constitute  good 
ground  for  a  new  trial;  but  arguments  and 
statements  of  counsel  based  on  the  facts  ap- 
pearing In  the  proof,  or  on  legitimate  In- 
ferences dedncible  therefrom,  do  not  tran- 
scend tbe  bounds  of  legitimate  debate  and  are 
not  to  be  discountenanced  by  the  courts.  It 
Is  not  improper  for  a  prosecuting  attorney  to 
reflect  unfavorably  on  defendant  or  denounce 
his  wickedness,  and  even  indulge  In  invective, 
U  based  ui)on  evidence  competent  and  perti- 
nent to  be  decided  by  the  Jury.  2  Ency.  of  PI. 
k  Pr.  747.  It  is  not  lmpr<^)er  for  the  prose- 
cntlng  attorney  to  denounce  a  defendant  to  be 
a  murderer  In  the  trial  of  an  indictment  for 
murder,  if  there  is  testimony  tending  to  sup- 
port the  truth  of  the  charge.  State  v.  Grif- 
fin, 87  Mo.  60&  Whatever  Is  deducible  from 
the  testimony  by  direct  proof  or  legitimate 
inference  from  facts  that  are  proven,  and 
witich  bears  upon  the  issue  in  a  cause,  most 
be  a  fair  subject  of  comment  by  counsel, 
and,  if  such  deductions  or  inferences  tend  to 
fix  upon  a  defendant  the  wickedness  and 
crime  that  are  charged  against  him,  it  must 
be  within  the  scope  of  proper  and  fair  argu- 
ment to  denounce  him  accordingly."  In  the 
case  at  bar,  while  the  state's  attorney  used 
strong  language  in  the  course  of  his  oral, ar- 
gument, we  cannot  say  that  he  was  not  justi- 
fied in  using  the  language  he  did  In  com- 
menting upon  the  criminal  conduct  of  the 
plalntltC  in  error,  as  disclosed  by  the  evi- 
dence found  In  this  record.  Neither  can  we 
say  that  the  questions  propounded  to  tbe 
plaintlfl  in  error  upon  cross-examination 
were  Impropa,  when  tbe  entire  cross-exami- 
nation of  the  plaintiff  In  error  is  taken  into 
consideration. 

It  is  finally  urged  that  the  verdict  is  not 
snniorted  by  tbe  evidence.  We  have  fully 
set  forth  the  facts  in  tills  opinion  disclosed 
by  this  record,  and  we  feel  Justified  in  say- 
ing, without  further  discussion,  that  in  our 
opinion  they  establish  the  guilt  of  defendant 
beyond  all  reasonable  doubt 

We  have  given  this  record  the  patient  ex- 
amination which  the  importance  of  the  case 
to  the  state  and  to  the  plaintiff  in  error  de- 
mands, and  have  found  no  error  therein 
which  would  Justify  this  court  In  reversing 
the  Judgment  of  conviction  rendered  by  the. 
criminal  court  against  tbe  plaintiff  in  error. 

The  Judgment  of  tbe  criminal  court  will  be 
affirmed. 

Judgment  affirmed. 

SCOTT,  J.  (dlssenUng).  In  Jurisdictions 
other  than  ours  the  question  whether,  upon 
a  trial  for  nmrder  where  death  results  from 
abortion,  evidence  of  a  previous  unlawful 
abortion  or  abortions  committed  by  the  de- 
fendants upon  a  woman  or  women  other  than 
tbe  deceased  may  be  admitted  for  the  pur- 
pose of  showing  the  unlawful  intention  of 


the  accused  In  doing  tbe  alleged  acts  charged 
by  the  indictment.  Is  one  upon  which  the  ad- 
judicated cases  are  in  conflict  In  our  own 
state  the  proposition  has  been  determined 
against  the  contention  of  the  prosecution  by 
the  case  of  Baker  v.  People,  105  111.  452, 
which  was  a  prosecution  for  attempted  abor- 
tion. The  precise  point  now  under  considera- 
tion was  there  involved.  The  court,  after 
stating  the  general  rale  that  in  the  trial  of 
a  party  for  one  offense  growing  out  of  a  par- 
ticular transaction  evidence  of  a  substantive 
offense  resulting  from  another  and  entirely 
separate  transaction  cannot  be  received,  con- 
tinued: "An  exception  to  this  rule  Is  found 
in  prosecutions  for  passing  counterfeit  mon- 
ey, and  tbe  like,  where  previous  attempts  to 
pass  counterfeit  money  may  be  proved  for  the 
purpose  of  showing  guilty  knowledge,  but  the 
principle  involved  in  this  class  of  cases  has 
no  application  to  the  case  In  hand."  Tbe 
majority  regard  the  doctrine  there  enunciat- 
ed as  repudiated  by  the  later  case  of  Scott  v. 
People,  141  111.  195,  30  N.  E.  329.  This  seems 
to  be  a  misapprehension.  That  prosecution 
was  for  an  attempt  to  produce  an  abortion, 
and  was  against  the  father  of  the  unborn 
child.  Evidence  was  admitted  tending  to 
show  that  he  bad  made  what  the  defense  re- 
garded as  three  separate  att«npts  to  remove 
the  same  foetus.  It  was  urged  that  it  was 
improper  to  receive  evidence  of  more  than 
one  attempt.  This  court,  in  disposing  of  this 
assignment  said:  "Third,  it  Is  assigned  as 
error  that  there  was  an  improper  admission 
of  testimony.  It  is  said  that  the  court  admit* 
ted  testimony  as  to  three  distinct  felonies. 
We  think  that  the  second  and  fourth  counts 
charge  but  one  offense.  The  same  offense 
ntay  be  set  out  In  several  counts  in  different 
language.  It  is  said  that  the  use  of  the  in- 
struments on  or  about  October  IStb  was  one 
attempt  and  the  use  of  them  twice  in  the 
middle  of  November  constituted  two  other 
attempts,  and  that  proof  of  three  different 
attempts  wag  thus  allowed  to  come  In.  Upon 
a  careful  examination  of  the  record,  we  find 
the  defendant's  counsel  allowed  evidence  of 
the  use  of  the  instnuuents  at  three  different 
times  to  be  admitted  without  objection;  nor 
do  we  find  that  any  motion  was  made  to  ex- 
clude any  part  of  this  testimony,  nor  was  the 
court  asked  to  put  tbe  people  to  their  elec- 
tion. But  we  think  the  testimony  was  com- 
petent Acts  of  the  defendant  tending  to 
show  his  knowledge  of  a  woman's  pregnancy 
and  bis  intention  to  commit  an  abortion  upon 
her  may  be  proved  whether  they  were  prior 
or  subsequent  to  tbe  particular  act  charged 
la  the  Indictment  The  three  acts  proven  in 
this  case  were  not  unconnected,  but  were 
parts  of  one  transaction.  They  all  together 
constituted  but  one  attempt  to  procure  the 
same  abortion.  'Where  several  felonies  are 
connected  together  and  form  part  of  one  en- 
tire transaction,  then  the  one  is  evidence  of 
the  character  of  the  other '  Lamb  v.  State, 
66  Md.  287,  7  AU.  399.    ■Whether  it  [tbe  evi- 
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dence]  was  of  acts  which  formed  part  of  the 
principal  transaction,  or  of. acts  of  the  de- 
fendant at  other  times,  It  tended  to  prove 
attempts  of  the  defendant  to  procure  the 
Identical  result,  the  intent  to  procure  wliich 
constituted  the  gist  of  the  ofFense  charged.' 
Commonwealth  v.  Corkln,  136  Mass.  430." 

The  evidence  was  there  held  to  be  compe- 
tent because  "the  three  acts  proven  in  this 
case  were  not  unconnected  but  were  parts  of 
one  transaction.  They  all  together  constitut- 
ed but  one  attempt  to  procure  the  same  abor- 
tion." How  can  it  be  said  that  this  holding 
repudiates  the  doctrine  of  the  Baker  Case, 
when  that  doctrine  is  not  mentioned,  when 
the  Baker  Case  is  not  alluded  to,  and  when 
there  is  nothing  whatever  in  the  later  case 
inconsistent  with  the  earlier  case  or  the  doc- 
trine thereof,  and  how  can  it  be  said  that  the 
Scott  Case  justifies  the  admission  of  evidence 
tending  to  show  that  the  accused  has  com- 
mitted criminal  abortions  upon  women  other 
than  the  deceased,  when  that  decision  is  ex- 
pressly placed  upon  the  ground  that  the  dif- 
ferent acts  there  proven  were  all  part  of  the 
same  transaction,  being  designed  to  produce 
one  and  the  same  abortion?  The  majority 
opinion  herein  is  the  first  departure  from  the 
law  as  stated  in  Baker  v.  People,  supra. 

It  is  true  that  the  evidence  in  the  case  at 
bar  very  strongly  indicates  the  guilt  of  plain- 
tiff in  error.  The  question  for  us  is  not 
whether  she  is  guilty,  but,  conceding  her 
guilt,  can  the  Judgment  be  afBrmed  without 
destroying  one  of  the  safeguards  heretofore 
deemed  necessary  and  proper  in  this  state 
for  the  protection  of  persons  charged  with 
crime?  To  this  the  only  answer  must  be  a 
negative.  If  in  every  case  where  a  revolting 
crime,  such  as  this,  has  been  committed,  and 
where  the  evidence  strongly  indicates  the 
gnilt  of  the  accused,  we  disregard  a  salutary 
rule  adopted  to  prevent  the  conviction  of  In- 
nocent persons  in  order  that  affirmance  may 
be  had,  this  court  will,  in  effect,  become  a 
court  of  first  Instance  instead  of  a  court  of 
review,  and  our  decisions  will  depend,  not 
upon  the  question  whether  prejudicial  error 
has  Intervened  and  whether  the  prisoner  has 
enjoyed  the  fair  and  impartial  trial  guaran- 
teed by  the  law,  but  upon  our  own  conclu- 
sions In  reference  to  the  sufflclenc^  of  the 
evidence  to  show  guilt.  It  Is  highly  import- 
ant that  the  guilty  be  punished,  but  it  is  far 
more  Important  that  barriers  erected  by  the 
law  and  designed  for  the  protection  of  the 
Innocent  should  not  be  broken  down  by  this 
court,  even  for  the  purpose  of  affirming  the 
conviction  of  a  person  who  appears  from  the 
evidence  to  be  guilty.  Laws  established  to 
prevent  the  conviction  of  innocent  persons 
are  not  to  be  disregarded  by  us  merely  be- 
cause we  may  believe,  upon  a  consideration 
of  all  the  evidence,  that  the  accused  in  any 
particular  case  is  guilty.  It  is  true,  as  a  gen- 
eral proposition,  that  where  It  appears  from 
the  evidence,  beyond  all  reasonable  doubt, 
that  the  prisoner  was  guilty  and  that  an  er- 


ror occurring  in  the  trial  court  was  harmless, 
there  should  be  no  reversal.  Error,  where 
shown,  however,  Is  presumed  harmful,  and 
the  burden  Is  then  upon  the  party  seeking  to 
avoid  its  effect  to  show  that  no  Injury  result- 
ed therefrom.  In  this  particular  case,  even 
conceding  the  guilt  of  the  accused.  It  cannot 
be  said  that  the  Improper  evidence  was  harm- 
less. The  Jury  could  have  fixed  the  defend- 
ant's term  of  imprisonment  at  any  period  not 
less  than  14  years.  They  did  fix  it  at  20 
years.  Can  it  be  doubted  that  the  testimony 
wrongfully  admitted,  tending  to  show  that 
she  was  an  old  and  hardened  offender,  who 
had  repeatedly  violated  this  particular  law, 
added  to  the  length  of  the  sentence? 

In  Farris  v.  People,  129  111.  521,  21  N.  E. 
821,  4  h.  R.  A.  682,  16  Am.  St  Bep.  283,  a 
prosecution  for  murder.  Incompetent  evidence 
calculated  to  arouse  the  passions  and  inflame 
the  minds  of  the  Jury  to  the  prejudice  of  the 
defendant  was  admitted,  and  in  answer  to 
the  contention  that  the  error  was  harmless 
this  court  said  (page  533  of  129  III.,  page  824 
of  21  N.  E.  [4  li.  R.  A.  582,  16  Am.  St  Rep. 
283]) :  "It  is  suggested,  and  pressed  by  way 
of  argument,  that,  although  the  trial  court 
may  have  erred  in  allowing  this  proof,  yet, 
the  case  being  so  clearly  made  out  by  other 
evidence  and  the  defense  so  utterly  futile,  the 
error  should  be  held  harmless.  If  the  only 
punishment  for  the  crime  of  murder  in  this 
state  was  death,  the  point  would  be  entitled 
to  weight.  If  it  was  within  the  province  of 
the  court  to  assume  that  the  Jury  would  have 
inflicted  the  death  penalty  because  the  proof 
of  guilt  Justified  it,  or.  If  our  decision  was  to 
affect  this  case  alone,  we  might  hesitate  to 
order  a  reversal  on  this  theory.  The  Legis- 
lature has  seen  fit  to  clothe  Juries  with  a 
wide  discretion  in  fixing  the  punishment  to 
be  inflicted  upon  one  convicted  of  murder. 
Every  defendant  on  trial  for  that  crime  is 
entitled  to  the  full  benefit  of  the  statute. 
When  alt  else  has  failed  him  he  has  a  right 
to  stand  before  a  Jury  unprejudiced  by  in- 
competent, irrelevant  evidence,  and  appeal 
to  them  to  e^are  his  life.  It  Is  Impossible 
for  us  to  know  what  the  Jury  In  this  case 
would  have  done  but  for  the  Introduction  of 
this  incompetent  evidence,  much  less  is  it 
our  province  to  say  what  they  should  have 
done,  and  no  opinion  is  expressed  on  that 
subject  We  can  only  Judge  of  the  influence 
of  such  testimony  upon  the  minds  of  the  Jury 
by  experience  and  observation  common  to  us 
all.  Here  was  proof  of  a  distinct  felony — 
the  disgusting  and  abhorrent  facts  attendant 
upon  the  commission  of  that  most  brutal  and 
Infamous  crime  given  In  detail.  No  one  need 
be  told  that  from  that  moment,  if  the  evi- 
dence was  believed,  all  feeling  of  commisera- 
tion and  mercy  toward  the  defendant  must 
have  fled  the  minds  of  the  Jury.  There  was 
left  for  him  no  possible  escape  from  the 
death  penalty.  But,  aside  from  all  these  con- 
siderations, we  are  required  to  settle  a  rule 
of  evidence  in  criminal  trials,  not  merely 
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with  reference  to  this  case,  bnt  In  considera- 
tion of  future  consequences  and  other  rights, 
and  we  cannot,  from  that  consideration 
alone,  hesitate  to  hold  that  there  was  such 
manifest  and  prejudicial  error  in  the  admis- 
sion of  evidence  by  the  trial  court  In  this 
case  as  must  work  a  reversal  of  its  Judg- 
ment." 

The  majority  opinion  escapes  the  effect  of 
this  forceful  reasoning  only  by  overruling  a 
decision  which  has  stood  unquestioned  as  the 
law  of  this  state  since  1883.  Such  a  radical 
course  sliould  not  in  my  Judgment  be  taken 
merely  to  avoid  a  reversal  of  the  Judgment 
and  a  retrial  of  the  prisoner.  Baker  v.  Peo- 
ple, supra,  which  has  been  approved  In  Bish- 
op V.  People,  194  111.  365,  62  N.  E.  785,  and 
in  Scbnltz  v.  People,  210  lU.  196,  71  N.  E. 
405,  should  be  followed  instead.  Moreover, 
this  case  is  akin  to  the  Farrls  base  in  anoth- 
er respect  The  evidence  In  question  was 
wholly  and  entirely  unnecessary,  and  that 
being  true,  as  was  said  in  the  case  Just  refer- 
red to,  "It  may  well  be  doubted  whether  testi- 
mony so  strongly  calculated  to  prejudice  the 
Jury  against  the  defendant  should  have  been 
admitted  even  though  it  tended  to  prove  a 
motive,  such  proof  not  being  necessary  to  the 
case." 

The  insistence  of  the  prosecutor  that  proof 
of  previous  unlawful  abortions  produced  by 
the  accused  was  necessary  for  the  purpose  of 
showing  that  the  abortion  In  question  was 
not  committed  as  necessary  for  the  preser- 
vation of  the  mother's  life  was  apparently  a 
mere  subterfuge,  made  use  of  for  the  purpose 
of  introducing  Incompetent  proof  that  would 
seriously  prejudice  the  cause  of  the  accused. 
The  evidence  showed  plainly  that  the  deceas- 
'ed  was  a  strong  woman  and  in  good  health 
when  she  placed  herself  In  the  hands  of  plain- 
tiff In  error.  She  had  previously  borne  three 
chUdreu.  The  three  physicians  who  conduct- 
ed the  post  mortem  testified  that  it  was  not 
necessary  to  cause  her  to  abort  or  miscarry 
In  order  to  save  her  life.  This  established 
the  fact  that  the  abortion  was  not  necessary 
for  the  preservation  of  the  life  of  the  mother, 
which  is  all  that  is  necessary  to  satisfy  the 
statute  in  that  regard  (Beasley  v.  People, 
89  III.  571),  and  as  It  was  not  contended  on 
the  part  of  the  defense  that  any  such  neces- 
sity existed,  but,  on  the  other  hand,  that  the 
accused  had  not  committed  the  abortion  for 
any  purpose,  there  was  no  reasonable  excuse 
for  the  admission  of  this  highly  prejudicial 
evidence  to  negative  the  exception  contained 
in  the  statute,  even  had  such  evidence  not 
been  otherwise  objectionable. 

There  is  set  out  in  the  majority  opinion  the 
greater  part  of  a  dying  declaration  made  by 


Marie  Hecbt,  deceased,  which  was  admitted 
in  evidence,  and  which  tended  to  show  that 
her  death  was  caused  by  an  abortion  commit- 
ted upon  her  by  plaintiff  in  error.  The  first 
portion  of  tbe  statement  so  admitted  was  in 
the  words  following:  "I,  Marie  Hecht,  now 
lying  dangerously  ill  at  the  St.  Elizabeth's 
Hospital,  and  believing  I  am  about  to  die, 
make  this,  my  ante  mortem  statement" 
These  words  Immediately  preceded  the  lan- 
guage which  Is  found  In  the  majority  opinion 
and  which  is  there  quoted  from  tbe  same 
declaration.  The  admission  of  the  statement 
Is  Justified  by  the  majority  on  the  theory  that 
plaintiff  In  error  made  no  denial  of  the  truth 
thereof  when  it  was  read  in  her  presence  at 
the  time  it  was  signed  by  Marie  Hecht  In 
addition  to  a  general  objection  to  the  admis- 
sion of  this  dying  declaration,  the  plaintiff 
In  error,  after  the  declaration  was  admitted 
in  evidence,  moved  to  strike  out  the  portion 
thereof  which  I  have  quoted,  and  this  mo- 
tion was  denied.  I  think  It  was  improper  to 
admit  the  dying  declaration  for  any  pur- 
pose; but.  In  any  event,  the  x>ortion  thereof 
at  which  tbe  motion  was  aimed  should  not 
have  gone  to  the  Jury.  It  was  undoubtedly 
regarded  by  the  jury  as  adding  weight  to  the 
declaration,  and  it  does  not  remove  this  dif- 
ficulty that  the  Jury  may  have  been  otherwise 
advised  by  proof  that  Marie  Hecht  was,  at 
the  time  of  making  the  statement,  near  unto 
death.  The  words  Just  quoted  were  particu- 
larly prejudicial,  because  the  jury  were  there- 
by Informed  that  the  statement  was  made  by! 
Marie  Hecht  when  she  knew  that  she  was 
confronted  by  certain  and  Immediate  death ; 
and  they  would  be  more  inclined  to  regard 
her  statement  as  true  than  they  would  If  If 
did  not  appear  to  them  that  she  knew  she 
was  about  to  die  at  the  time  she  made  it  It 
cannot  be  contended  that  these  words  bad 
anything  to  do  with  any  implied  admission 
made  by  the  plaintiff  in  error,  or  that  they 
threw  any  light  upon  or  gave  any  force  or 
significance  to  her  silence  at  the  time  she 
heard  the  declaration  read. 

I  am  also  of  opinion  that  the  sixteenth  and 
seventeenth  instructions  given  at  the  request 
of  the  people  were  fatally  defective,  and  that 
the  words  of  the  prosecutor  in  cross-examina- 
tion and  his  remarks  In  argument  were  of 
that  Intemperate  and  improper  character 
which  forbids  affirmance. 

The  judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

FARMER  and  VICKBRS,  JJ.  We  concur 
In  the  foregoing  dissenting  opinion  of  Mr. 
Justice  SCOTT. 
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SCJOrr  r.  LUMAGHI. 

(Supreme  Court  of  Illinois.     Oct.  28,  1908. 

Rehearing  Denied  Dec.  4,  1908.) 

1.  Pbabduliwt  Conveyances  (t  801*)— Sot- 
FiciENCT  OF  Evidence. 

Evidence  held  to  siiow  that  a  conveyance  by 
a  corporation  of  the  corporate  assets  was  with 
fraudulent  intent  as  to  creditors  on  the  part  of 
the  grantee. 

TEd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §§  904r-907;  Dec  Dig. 
i  301.»] 

2.  Pbauduleht  Convetawcis  (S  65*)— Evi- 
dence. 

It  is  not  necessary  in  order  to  impeach  a 
transaction  as  fraudulent  to  creditors  that  the 
evidence  should  show  a  specific  intent  to  de- 
fraud the  particular  creditor  attacking  the  trans- 
action. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {  162;  Dec.  Dig.  i 
66.*] 

3.  Appeai.  and   Ebbob   (S   1078*)  —  Assign - 
UENTB  or  Eeeob— Waives. 

Assignments  of  error  not  urged  in  appel- 
lants' brief  will  be  considered  as  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  4266-4261;  Dec  Dig.  f 
1078.*J 

Farmer  and  Band,  JJ.,  dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, cm  Error  to  Superior  Court,  Cook  Coun- 
ty;  Theodore  Brentano,  Judge. 

Action  by  Nathaniel  J.  Scott  against  Jo- 
seph D.  Lumaghl.  From  a  judgment  of  the 
Appellate  Court  for  tlie  First  District  affirm- 
ing a  judgment  of  the  circuit  court  In  favor 
of  plaintiff,  defendant  appeals.    AflSrmed. 

See,  also,  85  N.  B.  244. 

B.  H.  Canby  and  Alex.  W.  Hope^  tor  ap- 
pellant   A.  D.  Gash,  for  appellee. 

VICKERS,  J.  This  Is  an  action  of  as- 
sumpsit, brought  by  the  appellee  Nathaniel 
J.  Scott  against  the  Great  Western  Coal  & 
Coke  Company  for  commissions  claimed  by 
Scott  for  the  purchase  of  coal  from  the  St 
Lonls  &  Big  Muddy  Coal  Company.  Scott 
sued  out  an  attachment  in  aid  of  his  suit 
and  caused  certain  corporations,  firms,  and 
individuals  to  be  summoned  as  garnishees, 
which  he  claimed  were  Indebted  to  the  Great 
Western  Coal  &  Coke  Company.  The  de- 
fendant below  pleaded  the  general  issue,  and 
upon  a  trial  a  judgment  was  rendered  In  fa- 
vor of  the  plaintiff,  against  the  Great  West- 
em  Coal  &  Coke  Company,  for  $1,228.54. 
From  this  judgment  the  Great  Western  Coal 
ft  Coke  Company  has  not  appealed,  and  that 
judgment  Is  in  no  way  Invplved  at  this  time. 
Joseph  D.  Lumaghl  filed  an  interplea.  In 
which  he  claimed  that  he  was  the  owner  of 
all  the  property,  of  every  kind  and  charac- 
ter, including  book  accounts,  and  all  other 
bills  receivable,  that  had  formerly  belonged 
to  the  Great  Western  Coal  &  Coke  Company. 
In  his  interplea  Lumaghl  set  np  In  detail  the 
manner  In  which  his  claim  to  the  assets  of 


the  corporation  originated.  The  plalnUfC  be- 
low, Scott,  filed  a  replication  to  the  inter- 
plea, In  which  be  denied  that  Lumaghl  was 
the  owner  of  the  property  attached  and  debts 
gamisheed,  and  charged  that  If  any  assign- 
ment or  transfer  of  the  assets  of  the  Great 
Western  Coal  &  Coke  Company  had  been 
made,  the  same  was  made  In  fraud  of  the 
rights  of  the  plaintiff  below  and  other  cred- 
itors of  the  Great  Western  Coal  ft  Coke 
Company.  The  Issue  thus  made  up  on  the 
interplea  was  tried  by  jury  in  the  circuit 
court  of  Cook  county,  which  court,  after 
overruling  a  motion  for  a  new  trial,  pro- 
nounced judgment  upon  a  verdict  found 
against  the  Interpleader.  Lnmaglil  appealed 
to  the  Appellate  Court  for  the  First  District, 
where  the  judgment  of  the  circuit  court  was 
affirmed,  and  he  has  prosecuted  a  further  ap- 
peal to  this  court  At  the  close  of  the  evi- 
dence in  the  trial  court  appellant  requested 
the  court  to  direct  a  verdict  in  his  favor. 
The  ruling  of  the  court  in  refusing  to  di- 
rect such  verdict  is  the  only  error  assigned 
which  Is  open  for  consideration  in  this  court 
We  will  examine  the  evidence  brlefiy  to  as- 
certain whether  there  is  any  evidence  fairly 
tending  to  support  the  verdict  of  the  jury. 
The  great  Western  Coal  &  Coke  Company 
bad  a  capital  stock  of  $20,000.  Appellant 
was  a  director  in  the  company  and  Its  treas- 
urer, and  owned  one-fourth  of  its  capital 
stock.  His  brother,  Louis  F.  Lumaghl,  also 
owned  $5,000  of  the  capital  stock,  and  was  a 
director.  On  March  25,  1905,  Adolph  Enders 
obtained  a  judgment  against  the  Great  West- 
em  Coal  &  Coke  Company,  in  the  superior 
court  of  Cook  county,  for  $12,850.  The  Great 
Westem  had  its  principal  office  in  Chicago. 
After  the  Enders  judgment  was  obtained,  and ' 
while  the  motion  for  a  new  trial  was  pend- 
ing, and  within  a  few  days  after  the  verdict 
of  the  jury  was  rendered  In  the  Enders  Case, 
the  directors  of  the  Great  Westem  closed  up 
the  office  of  the  company  In  Chicago,  and 
shipped  all  of  its  books  of  account  and  tan- 
gible assets  to  St  Louis,  Mo.,  and  located 
them  In  a  building  In  which  appellant  and 
bis  brother  have  offices.  Appellant  made  a 
pretended  sale  of  his  $5,000  in  stock  for  $5, 
and  his  brother,  Louis,  sold  his  stock  for  $1, 
and  they  both  resigned  as  directors,  or  at- 
tempted to  do  so.  Subsequently  Ehiders  fil- 
ed a  creditor's  bill  against  the  Great  West- 
em and  others,  including  appellant  A  re- 
ceiver was  appointed  by  the  court  under  the 
creditor's  bill,  and  an  order  was  made  re- 
quiring the  assets  of  the  coal  company  to  be 
returned  to  Chicago.  Appellant  took  an  as- 
signment of  the  Enders  judgment  and  also 
received  a  transfer  of  all  the  property,  of 
every  kind  and  character,  of  the  Great  West- 
ern Coal  ft  Coke  Company.  The  Enders  judg- 
ment was  assigned  first  to  Moses,  an  attor- 
ney who  had  been  connected  with  the  litiga- 
tion, and  he  assigned  the  judgment  to  ap- 
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pel]  ant.  Moeea  teatifles  that  he  received  $9c 
300  of  tbe  money  which  be  paid  Enders  from 
appellant,  and  |4,000  he  received  from  the 
Great  Western  Coal  &  Coke  Ck)mpaiij,  through 
A.  W.  Underwood,  an  attorney. 

Appellaikt  contends  that,  having  succeeded 
to  the  Enders  judgment  by  assignment,  he 
is  entitled  to  all  the  rights,  remedies,  and 
priorities  that  existed  in  favor  of  Enders, 
and  that  bis  right  to  receive  the  assets  of 
the  company  in  payment  of  this  Judgment 
cannot  be  questioned  by  other  creditors'' of 
the  Great  Western  Goal  &  Coke  Companyi 
Undoubtedly  this  contentldn  would  have  much 
force  In  It  if  the  transaction  was  bona  flde 
and  free  from  any  purpose  to  binder  and 
delay  other  creditors  of  the  Great  Western 
Coal  &  Coke  Company.  The  question  Is  riot 
so  much  the  form  which  the  transaction  as- 
sumes as  it  is  the  Intent  and  purpose  that 
actuated  the  parties  to  an  alleged  fraudu- 
lent contract  The  circumstances  that  all  of 
the  visible  assets  of  the  .oorporatloq  were 
sent  to  a  foreign  state  to  appellant  before  be 
bad  either  procured  the  assignment  of  the 
judgment  or  a  transfer  of  the  assets  is  a 
badge  of  fraud. '  No  reasonable  explanation 
la  attempted  why  the  Great  Western  Coal  & 
Coke  Company,  .an  Illinois  corporation,  sent 
all  of  Its  books  and  property,  of  every  kind 
that  was  movable,  out  of  the  state  while  a 
motion  for,  a.  new  trial  was  pending  against 
It  in  a  case  wherein  a  large  verdict  bad 
been  tendered.  The  farther  fact  that  ap- 
pellant disposed  of  |5,0Q0  olf  stopk  for  five 
dollars  and  resigned  his  position  as  director 
of  the  corporation  before  he  took  the  assign- 
ment of  this  ju/^lgment  and  received  a  trans- 
fer of  the  property  of  the  Great  Western, 
would  Indicate  that  he  was  seeking  to  dis- 
solve his  fiduciary  relation  to  the  company  so 
that  the  contemplated  assignment  and  .trans- 
fer might  have  a  more  secure  basis. 

If  the  transaction  by  which  appeilant  suc- 
ceeded to  the  assignment  of  the  Enders  judg^ 
ment  and  the  assets  of  the  Great  Western 
Coal  &  Coke  Company  was  in  good  faith, 
why  should  tbe  transfer  have  been  made 
first  to  Moses,  the  attorney,  and  then  by 
Moses  to  the  appellant?  Appellant  claims  to 
have  famished  all  of  the  money  except  $4,- 
000  used  by  Moses  In  paying  Enders  for  the 
assignment  of  the  judgment.  Under  these 
drenmstances,  the  usual  and  ordinary  course 
would  have  been  to  have  the  assignment 
made  direct  to  appellant  Moses  was  merely 
an  agent  of  appellant  and  the  Great  Western 
Coal  Company  in  taking  this  assignment  He 
had  no  beneficial  interest  In  the  judgment  or 
tbe  assets  of  the  corporation,  and  tbe  fact 
that  the  property  passed  tiirougb  hla  hands 
to  appellant  does  not  present  any  different 
legal  aspects  than  If  the  transfer  had  been 
made  direct  to  appellant  In  tbe  first  Instance. 

Without    rehearing    at   length    the   cross- 
examination   of   appellant  as   tbe   same   ap- 
pears -In  the  additional  abstract  it  is  suffl-  j 
dent  to  say  that  tbe  explanation  made  by 
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him  of  his  connection  wltb  this  transaction 
in  some  respects,  and  his  failure  to  explain 
other  Important  facts,  when  he  had  an  appor* 
tunlty  to  do  so  In  answer  to  pertinent  ques- 
tions put  to  blm,  tends  ratber  to  weaken  tbe 
claim  set  up  by  8p$>eUant  that  he  was  a  pur- 
chaser in  good  faith  of  the  assets  of  this  cor- 
poration. It  Is  not  controverted  that  $4,000  of 
the  money  that  was  paid  to  Enders  by  Moses 
was  the  mon^  of  the  Great  Western  Coal 
&  Coke  Company.  If  we  may  assume  that 
the  tangible  assets  of  the  company  In  the 
baAds  of  the  receiver  were  worth  no  more 
than  the  face  of  tfte  Enders  judgment,  and 
tbe  corporatltm  famished  $4>000  of  the  mon- 
ey which  was  paid  on  that  judgment  to  se- 
cure tbe  release  of  the  assets  and  tbe  dis- 
cbarge of  the  receiver.  It  follows  that  at 
least  to  the  extent  of  $4,000  the  assets  tn 
the-  bands  of  appellant  would  be  subject  to 
tbe  claims  of  other  creditors.   ' 

It  18  not  necessary,  in  order  to  Impeach  a 
transaction  as  being  fraudulent  against  the 
rights  of  creditors,  that  the  evidence  should 
show  a  «pecific  intent  to  defraud  the  par- 
ticular creditor  who  may  attack  the  transac 
tion.  In  tbe  case  before  us  It  may  be  con- 
ceded that  the  evidentiary  facts  which  tend 
to  prove  a  fraudulent  Intent  have  reference 
to  the  Enders  judgment  Yet  if  a  frauduleni 
scheme  was  conceived  for  the  purpose  of  de- 
frauding Enders  out  of  his  judgment  evi- 
dence proving  such  purpose  would  be  equal- 
ly available  to  any  ether  existing  creditor 
who  might  attack  the  validity  ot  such  trans- 
actiota.- 

In  our  opinion  there  Is  evidence  Strongly 
tending  to  prove  that  appellant  was  not  a 
purchaser  in  good  faith  of  the  assets  of  tbe 
Great  Western  Coal  &  Coke  Company,  and 
that  for  this  reason  the  trial  court  did  n<tt 
err  in  submitting  the  case  to  the  Jury. 

Errors  are  assigned  upon  the  giving  and 
refusal  of'  instructions  and  upon  the  rulings 
of  tbe  court  In  the  admission  and  exclusion 
of  testim^y,  but  none  of  these  assignn/entd 
are  urged  in  appellant's  brief  and  must 
therefore  be  considered  as  being  waived. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  tbe  Appellate  Court  for  the  First 
District  Is  affirmed: 

Judgment  affirmed. 

FABMER  and  HAND,  JJ.  (dissenting). 
We  do  not  concur  In  tbe  opinion  of  the  court 
The  Enders  judgment  was  a  valid  Judgment 
It  was  assigned  to  Moses,  and  that  was  a 
bona  flde  transaction.  The  property  of  the 
Great  Western  Coal  ft  Coke  Company  was 
thereafter  assigned  by  it  to  Moses  to  apply 
on  the  judgment,  and  this  transaction  was 
approved  and  confirmed  by  order  of  tbe  court 
in  Which  the  receivership  proceedings  were 
pending  and  the  receiver  directed  to  deliver 
the  property  to  Moses.  Afterwards  appel'- 
lant  paid  Moses  some  $9,000,  or  a  little 
more,  for  the  property,  and  it  was  transfer- 
red by  Moses  to'  him.    At  that  time  appellee 
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bad  no  Interest  In  or  Iten  npon  the  propertjr. 
The  record  does  not  show  that  the  property 
was  worth  any  more  than  appellant  paid  for 
it,  and  is  barren  of  any  evidence  tending  to 
Impeach  the  good  faith  of  the  transaction. 
In  oar  opinion  the  Judgment  ihould  have 
been  reTerwd. 

(at  lU.  E7&) 

BOND  et  al.  t.  MOORB  et  aL 

CURTIS  ▼.  SAME. 

(Sapreme  Court  of  Illinois.    Oct  26,  1908.    Be- 
hearing  Denied  Dec  8^  1908.) 

1.  Wnxs  (i  440»)  —  CoNBTBUonoN— Testa- 
tor's iHTIWtlOW. 

The  object  of  construing  a  will  is  to  ascer- 
tain testator's  Intention  expressed  therein ;  his 
intention,  which  by  Inference  may  be  presumed 
to  have  existed  in  his  mind,  not  controlllns. 

[S>d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  8CS6;  Dec.  Dig.  |  440.*] 

8.  Wnxs   (i  440*)— GONBTBDOTIOK— Pbopkbtt 

DiapoBED  or— Presumption. 

A  testator  is  presumed  to  Intend  to  dlsiKwe 
of  all  of  his  eetate,  and  a  reasonable  construc- 
tion will  be  adopted,  consistent  with  the  will,  so 
as  to  dispose  of  the  entire  estate;  Irat,  where 
BO  intention  is  shown  as  to  part  of  his  property, 
it  mast  be  regarded  as  intestate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  965;    Dec.  Dig.  |  448>] 

8.  Wnxs  (I  478*)  —  CoNSTanonoif  —  IicnjxD 

Devises. 

Implied  devises  will  only  be  given  effect  in 
cases  of  such  dear  necessity  that  from  the  will 
Itself  there  can  be  no  reasonable  doubt  as  to 
testator's  intention;  no  sacb  devise  being  in- 
ferable tton  absolate  rilenoe  of  the  will. 

VBi.  Note.— For  other  cases,  see  Wills,  Cokt 
Dig.  I  909;   Dec  Dig.  i  478.*] 
4.  Wnxs  (I  486*)— Testator's  Krowudos— 

PRESUMPTIOnS. 

Testatrix,  having  devised  a  life  estate  to 
her  son,  is  presumed  to  know  the  fact  that  he 
was  lier  only  heir,  and  that,  as  such,  all  her 
property  woald  descend  to  him  after  termina- 
non  of  the  life  estate,  unless  she  disposed  of  it 
by  her  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  486.*] 

&  Wnxs  (i  402*)— CoRSTBiroTioir— DisnrHKB- 

ITANOB. 

Clear  woids  are  necessary  to  disinherit: 
and,  even  when  the  intent  Is  clear,  the  heir  will 
tahe,  unless  the  property  is  devised  to  some  one 
else. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  g6»-«70;    Dec  Dig.  i  462.*] 

6.  Wnxs  (I  696*)  —  CoHSTBUcnoN  —  Estates 
Deviseo. 

Testatrix  gave  all  her  property  to  her  only 
son  and  heir  for  life,  with  anthoiity  to  sell  or 
exdiange  the  land  and  invest  the  proceeds  as 
he  deemed  best,  and  provided  that,  on  his  death 
without  children,  the  remainder  should  go  to  her 
nearest  relatives.  When  the  will  was  made,  the 
son  was  unmarried  and  without  children,  but 
otherwise  at  testatrix's  death.  Held,  that  such 
relatives  took  a  contingent  remainder;  tliat  the 
devise  was  within  the  rule  that,  where  there  is  a 
gift  to  one  for  life,  with  remainder  to  testator's 
next  of  kin,  and  the  life  tenant  is  the  sole  next 
of  kin,  the  remainder  will  be  considered  as  giv- 
en to  the  persons  answering  the  description  at 
the  termination  of  the  life  estate;  that  there 
was  no  Implied  devise  of  a   remainder  to  his 


dilldren;  tliat  the  reversion  deaeended  to  Um 
as  heir  at  law ;  and  that  his  deed  to  petitioner 
merged  the  life  estate  in  the  tevealon,  and  de- 
stroyed the  contingent  remainder  to  testatrix's 
other  relatives,  vesting  the  fee-simple  title  in 
petitioner. 

[Ed.  Note.— For  other  eases,  sea  Wills,  Cent 
Dig.  I  1800;   Dec  Dig.  I  596.*] 

T.  Remairdxbs  0.9*)  —  Couvktanob  to  Rx- 

MAiN  DEsuAK- Bnxor. 

OMiveyanoe  of  a  life  estate  to  the  remain- 
derman merges  the  particular  estate  in  the  fee 

VBi.  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  S  6;   Dec  Dig.  |  9.*] 

8.  RxMAiRDxxs  (i  10*)  —  "CoimiroEire  Vim- 

KAIIIDEBS' '— DISTINOTXON. 

A  remainder  requires  a  jmrticnlar  estate  to 
support  it  and  a  "contingent  remainder"  must 
vest  daring  oontinuance  of  the  particular  es- 
tate, or  eo  inatanti  that  it  determines;  and.  if 
the  particular  estate  terminates  before  the  event 
npon  which  the  contingent  remainder  la  to  vest 
ooeurs.  the  remainder  is  defeated,  whether  the 
precedine  estate  reaches  its  natural  termination 
or  is  ended  prematurely  by  merger,  forfeiture, 
or  otherwise. 

[Ed.  Note.— For  other  eases,  see  Remainders, 
Cent  Dig.  I  7;  Dec  Dig.  i  10.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  pp.  1503-1606:  vol.  8,  p.  7616;  vol.  7, 
pp.  6070-6072 ;    vol.  8,  p.  7784.J 

9.  Remainsebs  (1 10*)— CoirnnaxNT  RxicAiir- 

DERS— DiSTIIfOnOK. 

A  life  tenant  with  snbseqnent  contingent 
remainder,  might  make  a  tortious  conveyance  by 
deed  of  feolment  with  livery  of  seisin,  and 
thus  forfeit  his  life  estate  to  destroy  the  con- 
tingent remainders,  and  upon  reconveyance  of 
the  tortious  title  would  hold  it  free  from  tlie 
contingent  remainders. 

[Bd.  Note.— For  other  eases,  see  Remainders, 
Cent  Dig.  »  7;  Dec  Dig.  1 10.*] 

10.  Remainders  (i  9*)— Oonhnokiit  RbmaiR' 

DERB— DESTBUCTION. 

An  exception  to  the  rule  that,  when  a  Ufa 
estate  and  the  next  vested  estate  in  remainder 
or  revenion  meets  in  the  same  person,  notwith- 
standing  Intervening  contingent  remainders,  the 
jmrticurar  estate  will  merge  In  the  reversion 
or  remainder  arises  where  the  particular  crea- 
tion of  the  estate  and  the  remainder  or  rever- 
sion occur  at  the  same  time  and  by  the  same 
instrumeiit 

[Ed.  Note— For  other  cases,  see  Remalndera 
Cent  Dig.  I  10;   Dec  Dig.  i  9.*] 

Carter,  Huid,  and  Farmer,  JJ.,  dissenting. 

Appeal  from  drcnlt  Court;  Ooolc  County^ 
O.  A.  Carpenter,  Judge. 

Petitions  by  W.  A.  Bond  and  others  and 
by  Lester  Curtis  against  Bally  Palmer  Curtis 
Moore  and  others,  to  register  land  titles. 
From  decrees  dismissing  the  petitions,  peti- 
tioners  appeal,  and  the  appeals  were  consoli- 
dated.   Reversed  and  remanded. 

Horace  E.  Tenney  and  Albert  M.  Kales,  foi 
appellants.    John  S.  Hueiy,  (or  appellees. 

DUNN,  J.  Sarah  Walker  died  testate  In 
1883,  seised  of  the  west  quarter  of  lot  2,  in 
block  32,  known  as  No.  205  Lake  street,  and 
of  the  west  quarter  of  lot  8,  In  block  16, 
known  as  No.  103  Sonth  Water  street  both 
In  the  original  town  of  Chicago.  The  second 
clause  of  her  will,  which  was  executed  Sep- 
tember 26,  1876,  was  as  follows:    "I  glv«, 
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beqaeatb  aad  devise  all  of  my  estate,  nsal  and 
personal,  unto  my  son,  Lester  Curtis,  during 
Ills  lifetime,  and  authorize  Mm  to  sell  or  ex- 
change any  or  all  of  my  real  estate,  and  to 
inrest  the  proceeds  thereof  as  In.  hla  judg- 
ment he  may  think  beet;  but  should  he  die 
without  children,  then  the  estate,  or  so  much 
of  it  as  may  ronain  after  his  reasonable 
expenses  for  living,  etc.,  shall  go  to  my  near- 
est relatives,  in  such'  proportions  as  the  law 
In  such  cases  does  provide."  Lester  Curtis 
was  the  only  heir  o£  the  testatrix.  He  was 
umnarrled  at  the  date  of  the  will,  but  at 
the  time  of  the  death  of  the  testatrix  he  was 
married  and  had  two  children.  Immediately 
after  his  mother's  death  he  entered  Into  pos- 
session of  the  premises,  and  has  ever  since 
continued  In  possession  of  them.  In  Febru- 
ary, 1908,  he  conveyed  them  to  William  A. 
Bond,  by  deeds  reciting  the  second  clause 
of  the  will  of  Sarah  Walker  that  under  it 
Lester  Curtis  took  a  life  estate,  and  that  he 
was  also  aitltled,  by  descent,  to  a  legal  re- 
version of  the  fee  pending  the  event  of  his 
dying  without  children,  and  the  taking  effect 
in  possession,  in  that  event,  of  the  gift  to 
the  testatrix's  nearest  relatives,  and  that  it 
was  the  Intention  of  the  grantor  to  convey 
the  life  estate  and  the  reversion  In  fee,  so 
that  the  life  estate  should  merge  in  the  fee 
and  be  extinguished  and  prematurely  de- 
stroyed, and  the  grantee  be  vested  at  once 
with  a  legal  estate  in  fee  in  possession,  and 
that  any  contingent  future  Interest  In  the 
nearest  relatives  should  be  destroyed.  On 
February  13,  1908,  William  A.  Bond  executed 
a  declaration  of  trust  in  favor  of  Lester 
Curtis  for  the  premises  at  No.  103  South 
Water  street  in  fee,  and  on  February  24, 1908, 
together  with  his  wife,  by  special  warranty 
deed  conveyed  the  premises  at  No.  205  Lake 
street  to  Lester  Curtis.  On  February  26, 
1908,  Bond,  claiming  the  fee  as  trustee,  filed 
his  application  to  have  the  title  to  the  prem- 
ises at  No.  103  South  Water  street  registered 
under  the  Torrens  act,  and  Curtis  filed  a 
separate  application  for  the  registration  of 
the  title  to  the  premises  at  No.  205  Lake 
street  The  two  daughters  of  Curtis  were 
made  parties  defendant,  as  were  also  various 
nieces  and  nephews  of  Sarah  Walker,  her 
next  of  kin.  Mary  Isabel  Curtis,  one  of  the 
daughters,  assented  to  the  petition,  but  the 
appellee  Sally  Palmer  Curtis  Moore,  the 
other  daughter,  filed  an  answer,  denying  that 
Lester  Curtis  and  Bond  were  the  owners  of 
the  fee,  and  alleging  that  she  and  her  sister 
were  the  owners  of  the  fee  in  remainder,  sub- 
ject to  the  life  estate.  The  answers  of  the 
nlecee  and  nephews  alleged  that,  next  to  the 
daughters,  they  were  the  nearest  relatives  of 
Sarah  Walker,  and  in  case  of  the  death  of 
the  two  daughters  without  issue  before  the 
death  of  their  father,  such  of  the  uleces  and 
nephews  as  should  survive  Lester  Curtis 
would  'be  entitled  to  the  fee.  The  causes 
were  referred  to  an  examiner,  who  found 
'^bat  the  petitioners  were  the  owners  of  the 


fee  and  entitled  to  have  their  titles  registered; 
but  upon  objection  the  reports  were  disap- 
proved, and  decrees  were  entered  dismissing 
the  applications,  but  without  prejudice  to' 
the  rights  of  the  petitioners  in  an  estate  less 
than  the  fee.  The  appeals,  prosecuted  sep- 
arately to  this  court,  have  been  consolidated. 
The  principal  question  arising  upon  the  con- 
struction of  the  second  clause  of  Sarah  Walk- 
er's will  is  whether  or  not  there  Was  a  de- 
vise, by  implication,  of  the  remainder  in  fee 
to  the  children  of  Lester  Curtis,  by  reason 
of  the  gift  over  to  the  nearest  relatives  of 
Sarah  Walker  should  he  die  without  chil- 
dren. The  appellees  contend  that  under  this 
dause  the  daughters  of  Lester  Curtis  took 
a  vested  remainder  In  fee,  subject  to  bis  life 
estate,  while  the  appellants  contend  that  no 
remainder  was  given,  by  Implication,  to  the 
children  of  Lester  Curtis,  but  that  the  re- 
version In  fee  descended  to  Lester  Curtis, 
as  sole  heir  at  law  of  his  mother,  pending 
the  happening  of  the  events  upon  which  the 
estate  given  over  to  the  nearei(t  relatives 
depended,  and  tliat  upon  the  conveyance  of 
the  life  estate  and  the  reversion  to  Bond 
the  life  estate  merged  in  the  reversion,  and 
the  contingent  remainder  to  the  nearest  rela- 
tives was  destroyed  because  of  this  termina- 
tion of  the  particular  estate  before  the  hap- 
pening of  the  event  upon  which  the  con- 
tingent remainder  depended.  The  object  of 
the  construction  of  wills  is  to  ascertain  the 
Intention  expressed  by  the  testator.  The  In- 
tention sought  is  not  that  which  by  inference 
may  be  presumed  to  have  existed  in  the  mind 
of  the  testator,  but  that  which  by  the  words 
used  in  the  will  he  has  expressed.  Engel- 
thaler  v.  Engelthaler,  196  111.  230,  63  N.  B. 
669 ;  Williams  v.  Williams,  180  111.  500,  89  N. 
E.  066 ;  Blngel  v.  Volz,  142  111.  214,  31  N.  E. 
13,  16  L.  R.  A.  321,  34  Am.  St.  Rep.  64. 
It  will  be  presumed  that  it  was  the  Intention 
of  the  testator  to  dispose  of  his  entire  es- 
tate, and  not  to  die  intestate  as  to  any  por- 
tion thereof.  Any  reasonable  construction 
will  be  adopted,  consistent  with  the  terms  of 
the  will,  so  as  to  dispose  of  the  entire  es- 
tate; but,  where  no  intention  is  shown  by 
the  will  as  to  the  disposition  of  a  part  of 
the  testator's  property,  It  must  be  regarded 
as  Intestate.  MInkler  v.  Simons,  172  111. 
323,  50  N.  E.  176 ;  Craw  v.  Craw,  210  111.  246, 
71  N.  E.  450.  Devises  by  implication  have 
been  recognized,  but  they  can  only  be  given 
effect  in  cases  of  such  clear  necessity  that 
from  the  will  Itself  no  reasonable  doubt  of 
the  Intention  can  exist.  Probabilities  as  to 
the  testator's  intentions  cannot  be  weighed, 
but  the  implication  must  be  so  strong  that 
an  intention  contrary  to  that  Imputed  to  the 
testator  cannot  be  supposed  to  have  existed 
in  his  mind.  Barlow  v.  Barnard,  51  N.  J. 
Eq.  620,  28  Atl.  597 ;  Brown  v.  Qulntard,  177 
N.  T.  75,  69  N.  E.  225.  It  must  be  such  as 
to  leave  no  hesitation  In  the  mind  of  the 
court,  and  permit  no  other  reasonable  Infer 
ence.    Connor  v.  Gardner,  230  111.  258,  82  N. 
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E.  640.  Moreorer,  a  gift  by  Implication  must 
be  founded  upon  some  expression  In  tbe  will. 
It  cannot  be  Inferred  from  an  absolute  silence 
on  the  subject  In  re  Relnhardt,  74  Cal.  365, 
16  Paa  18;  NIckeraon  r.  Bowly,  8  Mete. 
(Mass.)  424;  O'Heam  r.  O'Heam,  114  Wis. 
428,  00  N.  W.  450,  68  L.  R.  A.  105. 

The  estate  given  to  Lester  CnrtlB  by  tbe 
will  Ig  expressly  limited  to  bis  life.  Should 
he  die  without  children,  tbe  remainder  Is 
disposed  of.  The  will  says  nothing  as  to  the 
disposition  of  tbe  remainder  should  Lester 
Curtis  have  children.  Appellees  contend  that 
the  gift  over,  In  default  of  children,  Implies 
a  gift  to  the  children  should  any  be  bom. 
This  question  has  arisen  In  the  English 
courts,  and  a  aeries  of  decisions  has  estab- 
lished the  rale  there  that  a  devise  to  one 
for  life,  with  a  remainder  over  if  he  dies 
without  issue,  does  not  of  itself  give  an  es- 
tate, by  Implication,  to  his  issue.  Greene 
T.  Ward,  1  Rnss.  262;  Sparks  v.  Restal,  24 
Beav.  218;  Ranelagh  v.  Ranelagb,  12  Beav. 
200;  Neighbour  v.  Thnrlow.  28  Bear.  38;  In 
re  Hayton'B  Trusts,  4  N.  R.  55;  Seymour  ▼. 
Kllbee,  3  L.  R.  Ir.  33 ;  In  re  Rawlln's  Trusts, 
45  Ch.  Dlv.  299;  Scale  v.  Rawlins  [1892]  L. 
R  A.  0.  342.  Such  Is  stated  to  be  tbe  rule 
of  law  In  Page  on  Wills,  554,  and  2  Redfleld  on 
Wills  (3d  Ed.)  204.  In  the  case  of  NelRh- 
boar  V.  Thnrlow,  sapra,  it  was  said:  "The 
court  will  give  the  most  liberal  constrnctlon 
to  tbe  words  of  a  testator  In  order  to  carry 
out  his  Intention,  but  it  la  contrary  to  every 
principle  to  Introduce  words  into  a  distinct 
t>equest  In  order  to  make  the  will  more  rea- 
sonable, or  to  supply  a  gift  which  la  not  to 
be  found  In  the  will.  It  is  settled  that,  where 
there  is  a  gift  to  A.  for  life,  and,  if  be 
die  without  leaving  Issue,  to  B.,  It  does  sot 
create  an  implied  gift  to  the  children  of  A. 
Though  it  is  natural  enough  to  suppose  that 
some  words  may  have  been  omitted,  still 
the  answer  is  that  tbe  testator  tias  not  insert- 
ed them,  and  the  court  cannot  do  so  for  them." 
In  Seymour  ▼.  Kilbee,  supra.  It  was  said  that 
"no  snch  gift  [to  children]  can  be  Implied  from 
the  gift  over  only,  and  it  could  only  be  sap- 
pprted  by  some  other  matters  existing  In  the 
win  raising  an  inference  In  favor  of  the  Is- 
sue. I  can  find  nothing  of  the  kind  in  this 
will.  It  does  not  contain  a  single  word  fa- 
voring tbe  implication  of  an  interest  in  the 
issue  beyond  tbe  mere  gifts  over."  Where 
In  a  will  there  is  a  gift  to  A.  for  life,  with 
a  gift  over  "on  the  death  of  A.  without  leav- 
ing children,"  those  words  are  not  by  them- 
selves, without  assistance  from  other  parts 
Of  the  win,  sufficient  to  create  a  gift  by 
implication,  to  the  children.  In  re  Rawlln's 
Trusts,  supra.  The  same  principle  was  fol- 
lowed in  the  cases  of '  Brown  v.  Quintard, 
supra,  and  Barlow  v.  Barnard,  supra.  In 
tbe  former  case  the  testator  directed  the  di- 
vision of  bis  residuary  estate  into  four  parts, 
one  of  wiiich  was  to  be  given  to  one  of  liis 
dtlldren,  with  certain  deductions  on  acconnt 
•t .  advancements.    The   testator   had   four 


children  bnt  no  disposIHoa  was  made  of  the 
other  three  parts  of  the  residiiary  estate. 
The  court  held  that  there  was  not  a  devise 
by  implication,  citing  a  number  of  cases  il- 
lustrating tbe  inflexibility  of  the  rule  that 
to  uphold  a  devise  by  Implication  there  must 
be  so  strong  a  probability  of  the  testator's 
Intention  that  the  contrary  cannot  be  sup- 
posed. Opposed  to  the  English  decisions 
above  cited  is  the  cose  of  Ex  parte  Rogers, 
2  Madd.  49,  in  deciding  which  the  Vice  Chan- 
cellor refers  to  Crowder  v.  Cowles,  2  Ves.  Jr. 

440,  Walnwrlght  v.  Walnwrlght,  3  Ves.  Jr. 
558,  and  Harman  v.  Dickenson,  1  Bro.  G.  G. 
91.  The  decision  in  Ex  parte  Rogers  was, 
however,  overruled  by  the  Court  of  Appeals, 
and  its  antbority  is  denied  in  Dowling  r. 
DowUng,  L.  R.  1  Cb.  App.  612,  reversing  tbs 
order  of  the  Vice  Chancellor  in  L.  R.  1  Eq. 

441.  It  was  disregarded  in  the  cases  hereto- 
fore cited,  all  of  which  were  decided  subse- 
quent to  it 

We  are  referred  to  a  number  of  cases  as 
supporting  the  claim  of  appellees  that  a  re- 
mainder Is  devised  to  the  children  of  Lester 
Curtis  by  Implication,  and  it  is  contended 
that  the  decisions  of  all  the  American  cdnrts 
of  last  resort  In  which  a  like  question  was 
involved  sustain  appellees'  position.  The 
cases  specially  pressed  upon  our  attention 
are  Anderson  v.  Messlnger,  146  Fed.  920,  77 
a  a  A.  179,  7  L.  R.  A.  (N.  S.)  1004,  Wett* 
V.  Hydraulic  Cotton  Press  Co.,  75  Oa.  S40, 
Shaw  V.  Hoard,  18  Ohio  St  227,  White  ▼. 
Holton,  23  N.  J.  Law,  330,  and  Carr  v.  Green, 
2  McCord  (S.  C.)  75.  In  each  one  of  tbe  first 
three  of  the  cases  above  cited  the  language 
of  the  will  which  devises  the  property  to  the 
first  taker  imports  a  devise  in  fee  simple  and 
not  a  life  estate.  It  is  expressly  so  stated 
In  the  opinion  in  Anderson  v.  Messlnger.  In 
that  case,  after  the  devise  of  the  fee  to  ttie 
testator's  two  sons,  thei  qualifying  clause  pro- 
vides: "If  either  of  my  sons  die  without 
lineal  descmdants,  the  one  surviving  shall 
take  his  estate  above  bequeathed,  and  if  ths 
survivor  die  without  lineal  descendants"  then 
the  devise  over  follows.  This  devise  of  a  fee, 
with  the  provision  that  upon  the  death  of 
the  devisee  without  lineal  descendants  or 
without  Issue  the  property  shall  go  to  anoth- 
er,  created  a  fee,  variously  called  a  qnalified, 
conditional,  base,  or  determinable  fee,  in  the 
first  devisee,  with  an  executory  devise  in  favor 
of  those  who  are  to  take  upon  the  determina- 
tion of  such  base  fee  by  the  happening  of 
the  condition  by  which  it  is  limited.  Fried- 
man V.  Stelner,  107  111.  125;  Smith  v.  Elm- 
ball,  153  111.  368,  38  N.  E.  1020;  Flfer  v.  Al- 
len, 228  III.  507,  81  N.  B.  1105.  If  the  event 
marked  out  as  a  boundary  to  the  time  of  the 
continuance  of  the  estate  becomes  impossible, 
the  estate  then  ceases  to  be  determinable,  and 
changes  Into  a  single  and  absolute  fee;  but 
until  that  time  the  estate  is  In  the  grantee. 
The  case  of  Anderson  y.  Messlnger  arose  la 
the  state  of  Ohio,  where  the  effect  of  such  a 
devise  has  been  held  by  tbe  Supreme .  Court 
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to  be  the  same  aq  In  this  state,  flatt  t. 
SIntOB.  87  Ohio  St  353;  NUes  r.  Sray.  12 
Ohio  St  320;  Collins  t.  CdIUiis,  40  Ohio  St 
863.  In  this  case  there  was  an  express  devise 
el  the  fee  determinable  upon  the  happening 
of  the  death  of  both  of  the  sons  without 
issueb  There  was,  therefore,  no  room  for  im- 
plication. 

The  court  to  a  large  extent  founded  its  de- 
cision upon  another  of  the  cases  cited  by  ap- 
pellees— Sbaw  T.  Hoard,  supra.  In  that 
case  the  language  of  the  will  was  as  follows: 
"I  glTe  and  bequeath  unto  my  said  wife  and 
daughter  all  the  real  estate  of  which  I  may 
be  seised  at  the  time  of  my  death,  to  each 
one-half.  On  the  death  of  either  my  wife  or 
daughter,  then  the  survlror  shall  have  the 
property  left  them  by  me;  and  if  both  die 
without  leaving  any  heirs  of  their  body,  then 
and  in  that  case  said  property  shall  be  given 
to  my  wife's  brother,  David  Campbell.''  The 
first  sentence  would  give  a  fee  to  the  wife 
and  daughter,  to  each  one-half.  If  It  were  not 
controlled  by  the  first  clause  of  the  second 
sentence,  which  reduces  the  estate  devised  by 
the  first  to  a  life  estate  in '  the  one  dying 
first;  but  there  is  no  limitation  on  the  es- 
tate given  to  the  survivor,  and  she  therefore 
took  a  fee  determinable  upon  the  death  of 
both  the  wife  and  daughter,  without  Issnei. 
The  wife  died,  leaving  a  daughter  by  a  sub- 
sequent marriage.  Tbereupon  the  daughter, 
the  other  devisee,  became  the  owner  in  fee 
of  all  the  property,  and  upon  her  death  the 
daughter  of  the  second  marriage,  her  lialf- 
slster  and  only  heir.  Inherited  the  estate. 
The  Supreme  Court  of  Ohio  arrived  at  the 
same  result,  but  it  was  done  by  disregarding 
the  express  devise  of  the  fee  and  implying 
a  gift  to  the  issue  as  a  purchaser,  thus  re- 
ducing the  fee  to  a  life  estate  and  giving  a 
remainder  to  the  daughter  of  the  wife  by 
Implication.  This  case  is  inconsistent  with 
the  earlier  case  of  Nlles  v.  Gray,  12  Ohio  St 
320,  and  is,  in  effect,  overruled  by  the  later 
cases  of  Carter  v.  Keddlsh,  32  Ohio  St  1, 
Piatt  T.  Sinton,  87  Ohio  St  8S3,  and  Collins 
▼.  Collins,  40  Ohio  St  363. 

In  Piatt  T.  Sinton,  just  cited,  the  devise 
was  to  IJQCinda  Frances  Piatt  of  all  of  the 
testotor's  property  of  every  description,  and 
It  was  further  provided  that  in  case  she 
should  die  without  leaving  any  legitimate 
heir  of  her  body  the  property  should  go  to 
certain  nephews  and  nieces  of  the  testator. 
It  was  held  that  Lucinda  Frances  Piatt  took 
all  the  estate  of  the  testator,  subject  to  be  de- 
feated upon  the  happening  of  the  contingen- 
cy named  in  the  will,  and  that  until  such  con- 
tingency happ«ied  the  fee  was  vested  In  her 
and  her  grantees.  In  the  case  of  Wetter  v. 
Hydraulic  Cotton  Press  Co.,  supra,  the  devise 
was  to  the  testatrix's  daughter,  '^o  have  and 
to  hold  the  same  and  her  heirs  forever."  A 
subsequent  clause  provided  that,  if  the 
daughter  should  depart  this  life  leaving  no 
issue  or  lineal  heirs,  the  estate  should  go 
over.    This,  at  common  law,  was  a  devise  to 


the  daughter  in  tee  simple,  and  the  subse- 
quent clause  merely  added  a  condition  upon 
which  the  estate  should  be  terminated  and 
the  property  pass  to  the.  subsequent  takers. 
The  court,  however,  disregarding  the  express 
devise  of  the  fee,  held  that  there  was  a  gift, 
by  impUcatiotk,  to  the  issue  as  purchasers, 
and  that  the  daughter  took  only  a  life  estate^ 
with  the  remainder  to ;  her  children  in  fea 
We  cannot  follow  these  cases  or  regard  theuk , 
.as  authority.  In  each  there  is  an  express  de- 
vise of  the  fee.  In  each  a  subsequent  claus« 
imposes  a  condition,  upon  the  happening  of 
which  the  estate  In  fee  is  to  terminate  and 
another  is  to  take  its  place.  This  we  have 
always  held  to  constitute  a  determinable  fee, 
subject  tO'  an  executory  devise  to  the  subse- 
quent takers.  It  leaves  no  room  for  implica- 
tion. The  fact  that  the  event  upon  which  the 
estate  is  to  termLoate  is  the  death  without  is- 
sue of  the  first  taker  cannot  affect  the  estate 
granted  or  give  the  issue  any  Interest  in  the 
devise. 

The  case  of  White  ▼.  Holton,  supra,  ap- 
pears to  support  appellees'  contention,  though 
:the  construction  there  was  not  based  entire- 
ly on  the  gift  over,  but  to  some  extent  on 
the  other  provisions  of  the  will.  This  case 
does  not  go  into  the  authorities,  and  the 
court  conteate  itself  with  a  very  brief  stete- 
ment  of  Its  conclusions.  In  Bellstein  v.  Bell- 
stein,  104  Pa.  152,  45  Atl.  73,  75  Am.  St  Bep. 
602,  It  is  held  that  in  a  devise  over  in  case 
of  the  death  of  a  devisee  for  life  "without 
leaving  a  family"  there  is  a  necessary  im- 
plication, in  the  contingency  of  her  leaving 
a  family,  that  the  estate  Is  to  go  to  them. 
It  Is  said  that  "this  Is  practically  assume^ 
without  question.  In  the  long  line  of  cases  on 
the  subject  which  are  carefully  reviewed  In 
Seybert  v.  Hibbert,  6  Pa.  Super.  Ct  537." 
This  is  true.  At  a  very  early  period  this 
principle  was  assumed  In  Pennsylvania  with- 
out discussion,  and  the  courts  have  followed 
It  down  to  the  latest  decisions,  merely  re- 
ferring to  their  prior  adjudications.  In  Ly- 
tle  V.  Beverldge,  58  N.  T.  602,  the  court,  aft- 
er distinguishing  the  words  used  there,  "le- 
gitimate heirs,"  as  not  being  the  equivalent 
of  "issue,"  or  "issue  of  the  body,"  as  imput- 
ing an  indefinite  limitation,  held  that  their 
use  did  not  enlarge  the  life  estate  given  to 
the  first  taker  Into  a  fee,  but  that  such  es- 
tate was  .limited  to  a  life  estete,  and  that  up- 
on the  happening  of  the  contingency  the  es- 
tate did  not  descend  as  an  Inheritance,  but 
the  remainder  over  took  effect  It  Is  true 
that  In  argument  the  court  said  that  the  law 
would  imply  a  devise  to  the  children  of  the 
first  taker'  if  any  had  survived  him ;  but  no 
such  decision  was  made  or  was  Involved  in 
the  case,  and  the  Implication  seems  less  nec- 
.  essary  there  than  In  the  later  case  of  Brown 
V.  Qulnterd,  supra,  where  the  oourt  held 
there  was  no  devise  by  Implication. 

The  case  of  Carr  v.  Oreen,  supra,  sustains 
appellees'  contention,  but  that  case  Is  not, 
and  never   was,   the  acknowledged   law   In 
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South  Carolina.  It  was  decided  by  the  Court 
of  Appeals  In  Equity  in  May,  1822.  In  May, 
1821,  the  Court  of  Appeals  at  Law,  having 
this  same  will  before  It  for  consideration,  had 
arrired  at  a  precisely  opposite  result.  Carr 
T.  Jeannerett,  2  McCord,  66.  Thus  the  rights 
of  the  parties  depended  upon  the  court  In 
which  the  proceedings  for  their  determina- 
tion were  brought  In  1824  these  two  courts 
were  abolished  and  a  Court  of  Appeals  was 
established  having  final  appellate  jurisdiction 
in  all  cases.  In  1825  a  case  Involving  the 
same  will  as  the  two  former  cases  was 
brought  to  the  Court  of  Appeals.  The  rea- 
soning of  the  former  cases  and  the  decisions 
upon  which  they  were  based  were  carefully 
reviewed,  and  the  Court  of  Appeals,  after  an 
elaborate  examination  of  the  authorities  and 
consideration  of  the  principles  Involved,  held 
that  under  the  devise  to  the  testator's  grand- 
sons, with  a  devise  over  In  default  of  Issue, 
there  was  no  devise  to  the  Issue  by  Implica- 
tion and  that  an  estate  Is  never  implied  to 
Issue  as  purchasers.  Carr  v.  Porter,  1  M<n 
Cord,  Eq.  60.  This  principle  has  since  been 
recognized  as  the  law  hy  the  courts  of  South 
Carolina.  In  Manlgault  v.  Deas,  Bailey,  Eq. 
298,  it  is  held  that  issue  cannot  take  as  pur- 
chasers, by  Implication,  from  a  valid  limita- 
tion over  In  the  event  of  the  death  without 
leaving  Issue,  where  there  is  no  direct  gift  to 
the  Issue.  So,  also.  It  Is  held  In  McLure  v. 
Young,  3  Rich.  Eq.  559,  and  Addison  v.  Addi- 
son, 9  Rich.  Eq.  68. 

In  this  state  the  cases  of  King  v.  King,  16S 
111.  278,  48  N.  E.  582,  an^  Orr  v.  Yates,  20G 
111.  222,  70  N.  B.  781,  are  relied  upon  by  ap- 
pellees. In  the  former  case  the  testator's 
scheme  of  distribution  involved  the  division 
of  his  estate  Into  five  equal  parts,  and  the 
giving  of  one  portion  to  each  living  child, 
and  one  portion  to  the  representatives  of 
each  deceased  child.  A  trust  was  created  as 
to  one  share,  to  be  held  for  a  grandsou  of 
the  testator  and  his  family,  with  a  gift  over 
in  case  of  the  death  of  the  grandson's  wife, 
and  of  his  leaving  no  children  surviving 
him.  It  was  the  clear  intention  of  the  tes- 
tator, in  setting  apart  the  grandson's  por- 
tion to  bbn  and  his  family,  to  provide  for 
the  children  also,  and  that,  if  any  part  of 
the  property  held  by  the  trustees  remained 
after  the  death  of  the  grandson  and  bis  wife. 
It  should  go  to  the  children.  It  was  held 
that  such  was  the  plain  Intention  of  the  tes- 
tator on  the  face  of  the  will,  and  the  court 
refers  to  the  case  of  Kinsella  v.  Caffrey,  11 
Irish  Ch.  154,  in  which  case,  also,  the  re- 
mainder was  sustained,  and  in .  which  the 
rule  of  law  was  stated  to  be  that,  "If  there 
is  a  bequest  to  a  parent  for  life,  and,  if  he 
die  without  having  or  leaving  children,  to 
B.,  if  the  parent  dies  leaving  children,  they 
are  not  entitled  by  Implication."  What  was 
said  in  the  case  of  Orr  y.  Yates  as  to  the 
succession  of  the  Issue  of  Mary  Maria  Yates 
was  beyond  the  question  under  consideration, 
and  tlje  question  where  the  fee  would  go  In 


case  of  her  death  leaving  issue  was  expressly 
left  undetermined.  In  the  case  of  Stlsser  v. 
Stisser,  235  111.  207,  85  N.  E.  240,  the  tes- 
tator, after  devising  a  life  estate  in  separate 
tracts  of  land  to  each  of  three  children,  di- 
rected tliat,  in  case  of  the  death  of  either 
without  Issue,  the  land  should  revert  equally 
to  the  legal  heirs  of  the  other  children.  He 
then  added  the  statement,  "It  being  the  will 
of  the  testator  that  the  title  to  the  proper- 
ties under  sections  4,  6  and  6  herein  shall 
rest  and  abide  in  the  hands  of  the  legal  heirs 
of  the  lawful  heirs  of  the  testator  hereto." 
The  context  thus  clearly  indicated  the  In- 
tentlMi  of  the  testator  that  the  title  should 
pass  to  the  issue  <^  the  children.  A  devise 
for  life,  with  a  gift  over  on  the  death  of  the 
life  tenant  without  Issue,  Is  not,  of  itself, 
suflScIent  to  create  a  gift,  by  Implication,  to 
the  children  of  the  life  tenant  Such  impli- 
cation can  only  arise  when  supported  by 
some  other  matter  appearing  in  the  will 
raising  an  Inference  In  favor  of  the  chil- 
dren. 

When  w&  undertake  by  construction  to  ar- 
rive at  Mrs.  Walker's  intention  in  regard  to 
the  disposition  of  her  property  at  her  son's 
death  in  case  he  should  happen  to  leave  chil- 
dren, we  are  left  entirely  without  aid  from 
the  will  itself.  It  is  a  case  for  which  she 
has  not  provided,  whether  unintentionally 
or  purposely  we  have  no  means  of  determln-  - 
Ing.  We  may  speculate  or  conjecture  as  to 
what  may  have  been  In  her  mind,  but  we 
can  find  no  Indication  In  the  will  Itself  to 
enable  us  to  say  that  she  Intended  her  son's 
children  to  take  the  remainder.  It  Is  clear 
that  the  testatrix  intended  her  son  to  have 
the  use  and  benefit  of  the  property  during 
his  lifetime,  with  a  certain  power  of  disposi- 
tion. It  is  clear  that  she  intended.  If  he  died 
without  children,  that  her  nearest  relatives 
at  the  time  of  his  death  should  have  what 
was  left  of  the  property.  It  is  equally  clear 
that  It  is  Impossible  to  determine  her  Inten- 
tion as  to  the  disposition  of  the  property  if 
he  had  children.  She  had  confidence  In 
him,  and  did  not  refuse  to  give  him  the  fee, 
and  limit  his  interest  to  a  life  estate,  be- 
cause she  feared  he  would  squander  the 
property;  for  she  made  him  executor  of  her 
will  without  bond,  and  authorized  him  alone, 
and  not  in  conjunction  with  his  coexecutor, 
to  sell  the  real  estate.  She  is  presumed  to 
have  known  that  her  son  was  her  only  heir, 
and  that,  as  such,  the  property  would  all 
descend  to  him  after  the  termination  of  the 
life  estate,  unless  she  disposed  of  it  by  her 
win.  She  may  have  believed  that  he  would 
use  the  property  for  the  benefit  of  his  chil- 
dren, should  he  have  any.  She  knew  the 
property  would  naturally  descend  to  them  as 
his  heirs.  The  children  yet  to  be  bom  might 
be  deserving  or  not  deserving.  Circumstan- 
ces, as  developed  by  the  future,  might  make 
an  unequal  division  of  the  property  among 
the  children  Just  and  proper,  or  a  diversion 
of  a  part  of  It  In  another  direction  deslra- 
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ble.  It  may  be  that,  npon  m  consideration  of 
all  the  clrcamstances  of  the  situation,  the 
testatrix  wished  to  leave  to  the  discretion 
of  her  BOD  the  disposition  of  her  property,' 
except  in  the  one  event  of  his  dying  without 
children.  The  will  shows  that  in  sudi  con- 
tingency she  wished  to  control  the  disposition 
of  such  part  of  the  property  as  might  remain 
after  his  reasonable  expenses  for  living  were 
satlsfled,  and  she  did  so  by  directing  it  to 
go  to  her  nearest  relatives.  There  Is  no 
word  In  the  will  indicating  a  desire  to  inter- 
fere with  the  statutory  disposition  of  the 
property  in  the  alternative  of  her  son's  death 
having  children.  She  may  have  desired  him 
to  have  the  use  of  the  property  during  bis 
life,  and,  in  case  of  his  having  children,  the 
power  to  dispose  of  it  as  he  might  in  his 
own  discretion  think  best  for  the  interest  of 
his  family,  but  have  also  wished  the  proper- 
ty, in  case  he  had  no  children,  to  go  to  her 
relatives.  It  js  possible  that  the  testatrix. 
In  case  of  her  son's  death  having  children, 
desired  them  to  take  the  property  directly 
from  bar,  but  the  will  expresses  no  such 
wish.  It  is  equally  consistent  with  the  will 
that  she  desired  her  son  to  inherit  the  fee 
in  such  event  Being  content  with  the  stat- 
utory rule  of  descent,  she  made  no  provision 
to  the  contrary. 

It  may  be  said  that  it  will  be  presumed 
that  the  testatrix  Intended  to  dispose  of  her 
entire  estate,  and  that  the  will  should  be  so 
construed,  ui)Iess  this  presumption  is  rebut- 
ted by  Its  provisions.  It  is  true  that  any 
reasonable  construction  of  a  will,  consist- 
ent with  Its  terms,  will  be  adopted  so  as  to 
give  it  effect  to  dispose  of  all  the  testator's 
property,  and  not  to  leave  a  part  intestate, 
but  this  rule  cannot  be  carried  to  the  extent 
of  inserting  provisions  in  the  will  which 
the  testator  failed  to  Insert.  Clear  words 
are  necessary  to  disinherit  an  heir;  and, 
even  where  the  intention  is  clearly  manifest- 
ed, the  heir  will  take,  unless  the  testator 
devises  the  property  to  some  one  else.  Par- 
sons V.  Millar,  189  IlL  107,  69  N.  E.  606; 
T^wroice  v.  Smith,  163  III.  149,  45  N.  K.  259. 
The  court  cannot  presume  a  will  for  a  tes- 
tatrix on  mere  speculation  as  to  what  might 
have  been  her  intention.  It  is  the  Intention 
of  the  testatrix  only  so  far  as  she  has  com- 
munlcated  that  intention  by  her  will  which 
is  to  govern  the  descent  of  her  estate.  The 
omission  to  make  any  gift,  in  the  one  case, 
may  have  been  the  intention  of  the  testator 
as  fully  as  the  gift  over  in  the  alternative. 

The  limitation  of  the  estate  to  the  nearest 
relatives  of  the  testatrix  Efhould  Lester  Cur- 
tis die  without  children  is  a  contingent  re- 
mainder. Since  Lester  Curtis  was  himself 
the  nearest  relative  of  the  testatrix  at  the 
time  of  her  death,  the  devise  comes  within 
the  rule  that,  where  there  Is  a  gift  to  one 
for  life,  with  remainder  to  the  testator's 
next  of  kin,  and  the  life  tenant  is  the  sole 
next,  of  kin  at  the  death  of  the  testator,  the 
remainder  will   be  considered  as  given   to 


the  persons  answering  the  description  at  the 
termination  of  the  estate  for  life.  Johnson 
V.  Askey,  190  lU.  58s  80  N.  E.  76.  Both  the 
event  upon  which  the  estate  in  remainder  is 
to  come  into  possession,  the  death  without 
children  of  Lester  Curtis,  and  the  persons 
who  may  at  that  time  bia  entitled,  as  the 
nearest  relatives  of  Sarah  Walker,  to  take 
the  estate,  are  uncertain,  and  the  remainder 
is  therefore  contingent  Until  its  vesting,  or 
the  determination  of  the  Impossibility  of  its 
vesting,  the  reversion  in  fee  descended  to 
Lester  Curtis  as  the  heir.  Peterson  v.  Jack- 
son, 196  111.  40,  63  N.  E.  643;  Harrison  T. 
Weatherby,  180  111.  418,  54  N.  B.  237;  Pink- 
ney  v.  Weaver,  216  111.  185,  74  N.  B.  714. 

It  is  contended  by  appellants  that  by  the 
conveyance  to  William  A.  Bond  of  the  life 
estate  devised  to  Lester  Curtis,  and  of  the 
remainder  In  fee  Inherited  by  him,  the  life 
estate  became  merged  in  the  fee,  and  the 
contingent  remainder  to  the  nearest  relatives 
was  destroyed.  The  effect  of  a  amveyance 
of  his  estate,  by  a  life  tenant,  to  the  re- 
mainderman la  to  cause  the  destruction  of 
the  particular  ei^te,  which  becomes  merg* 
ed  in  the  fee.  Field  v.  Peeples,  180  III.  376. 
54  N.  E.  304;  2  Blackstone's  Com.  177;  4 
Kent's  Com.  100.  Every  remainder  requires 
a  particular  estate  to  support  it,  and  a  con- 
tingent remainder  must  vest  during)  the  con> 
tlnuance  of  the  particular  estate,  or  eo  in- 
stantl  that  it  determines.  2  Blackstone's 
Com.  168.  If  the  particular  estate  comes 
to  an  end  before  the  event  upon  the  happen- 
ing of  which  the  contingent  remainder  is  to 
take  effect  occurs,  the  remainder  is  defeat- 
ed; and  this  is  so  whether  the  preceding  es- 
tate reaches  its  natural  termination  or  Is 
brought  to  a  premature  end  by  merger,  for- 
feiture, or  otherwise.  "Unless  a  contingent 
remainder  becomes  vested  on  or  before  the 
determination  of  the  preceding  vested  estate, 
It  can  never  come  into  i)OBsessloa;  It  has 
perished.  It  makes  no  difference  whether 
the  preceding  estates  have  ended  by  reaching 
the  limit  originally  Imposed  upon  them,  or 
whether  they  have  lieen  cut  short  by  mer- 
ger, forfeiture,  or  otherwise.  Gray  on  Per- 
petuities, {  10."  Madison  v.  Larmon,  170 
111.  65,  48  N.  E.  556,  62  Am.  St.  Rep.  356. 
"Contingent  remainders  may  be  defeated  by 
destroying  or  determining  the  particular  es- 
tate upon  which  they  depend  before  the  con- 
tingency happens  whereby  they  become  vest- 
ed: Therefore,  where  there  Is  tenant  for 
life,  with  divers  remainders  in  contingency, 
he  may,  not  only  by  his  death,  but  byt  alien- 
ation, surrender,  or  other  methods,  destroy 
and  determine  bis  own  life  estate  before  any 
of  those  remainders  vest,  the  consequence  of 
which  Is  that  he  utterly  defeats  them  all." 
2  Blackstone's  Com.  171.  So  a  tenant  for 
life,  with  subsequent  contingent  remainders, 
might  make  a  tortious  conveyance  by  deed 
of  feoffment  with  livery  of  seisin,  and  thus 
forfeit  his  life  estate  for  the  express  pur- 
pose of  destroying  the  contingent  remain- 


Digitized  by 


Google 


893 


8S  NOBTHBASTBBN  BEFOBTBB. 


OIL 


dera,  and  apon  reconTeyance  of  the  tortloua 
title  would  bold  it  free  from  the  contingent 
remainders.  It '  was  to  prevent  contingent 
remoiudera  from  being  defeated  by  such  pre- 
matnre  determination  or  destruction  of  the 
preceding  estate  that  the  device  waa  Invented 
of  Interposing  truBteee  to  preserve  contin- 
gent remainders  having  a  legal  estate  to 
support  the  remainders  until  the  happening 
of  the  contingency.  When. the  estate  for 
life  and  the  next  vested  estate  In  remainder 
or  reversion  meet  in  the  same  person,  not- 
withstanding intervening  contingent  remain- 
ders, the  particular  estate  will  merge  in  the 
reversion  or  remainder,  and  the  contingent 
remainders  will  be  destroyed.  A  qualifica- 
tion of  this  rule  exists  where  the  creation  of 
the'  particular  estate  and  the  remainder  or 
reversion  occur  at  the  same  time  and  by  the 
same  instrument.  Feame  on  Contingent  Re- 
mainders, (S  816-321;  8  Preston  on  Con- 
veyancing (3d  ISi.)  890;  2  Washburn  oa 
Real  Property  (6th  Ed.)  553,  pars.  1597,  1596; 
Williams  on  Real  Property,  233. 

In  Egerton  v.  Messey,  8  G  B.  (N.  8.)  338. 
the  devise  was  to  EMnice  Slghfleld  for  life, 
remainder,  in  default  of  issue  of  Eunice,  to 
Peter  Hlghfield  in  fee,  residuary  devise  to 
Eunice  In  fee.  After  the  death  of  the'  testa- 
trlx,  Eunice,  by  lease  and  release,  conveyed 
ta  Peter  Jackson  in  fee,  and  after  her  death 
without  Issue  the  question  of  title  arose  be- 
tween those  claiming  under  Peter  Jackson 
and  those  claiming  under  Peter  HIgbfield.  It 
was  held  that  under  the  residuary  devise 
the  reversion  in  fee  went  to  Eunice  Hig^- 
fleld;  that  the  life  estate  did  not  merge  In 
It  so  long  as  both  remained  in  tlie  devisee, 
bat  that  upon  her  conveyance  of  both  estates 
to  Peter  Jackson  the  life  estate  merged  in 
the  fee,  and  that  the  contingent  remainder 
of  Peter  Hlghfield  was  destroyed.  The  same 
question  arose  in  Bennett  v.  Morris,  5  Rawie' 
(Pa.)  9,  and  a  similar  question  In  Craig  v. 
Warner,  5  Mackey  (D.  C.)  460,  60  Am.  Bep. 
881,  and  were  similarly  decided.  In  Faber 
▼.  Police,  10  S.  O.  876,  and  McElwee  v. 
Wheeler,  Id.  892,  the  devise  was  for  life, 
with  contingent  remainders  over,  the  life 
tenant  being  the  sole  heir  of  the  testator. 
The  devisees  made  deeds  of  feoflFment  with 
livery  of  seisin,  and  their  grantees  reconvey- 
ed  to  the  grantors.  It  was  held  that,  the 
common  law  not  having  been  modified  in 
South  Carolina  at  t^e  time,  the  effect  of  the 
deeds  was  to  destroy  the  life  estates  and 
perfect  the  absolute  title  in  the  life  tenants. 
Redfern  v.  Mlddleton,  Bice  (8.  O.)  459.  The 
case  of  Frazer  v.  Supervisors  of  Peoria 
County,  74  111.  282,  Is  cited  as  sustaining  the 
proposition  that  the  court  will  not  permit  a 
contingent  remainder  to  be  destroyed  con- 
trary to  the  will  of  a  testator  or  grdntor.  A 
deed  was  made  to  an  unmarried  woman  and 
the  heirs  of  her  body.  She  reconveyed  be- 
fore having  issue,  and  it  was  held  that  the 
contingent  remainder  to  her  children  was  not 
thereby  destroyed.    The  question  there  dis- 


cussed was  the  effect  of  section  fl  of  (be  stat- 
ute of  conveyances,  which  modifies  estates 
tall  BO  as  to  give  the  first  taker  a  life  estate, 
with  the  remainder  In  fee  simple  absolute  to 
the  next  The  doctrine  of  merger,  which 
has  Just  been  considered,  did  not  apply  to  es- 
tates tall  under  the  statute  de  donis,  which 
were  an  exception  to  the  rule.  Such  estates 
were  protected  and  preserved  from  merger 
by  the  operation  and  construction  given  to 
the  statute  de  donis  for  the  express  purpose 
of  preventing  the  particular  tenant  from 
thus  tmrrlng  and  destroying  the  estate  talL 
2  Blackstone's  Com.  177,  178.  It  was  held  in 
Fraser  ▼.  Supervisors  of  Peoria  County  that 
the  Oeneral  Assembly  did  not  intend  to  re- 
store the  common  law  as  it  stood  before  the 
adoption  of  the  statute  de  donis,  and  leave 
the  donee  with  power  to  alien  the  estate  and 
repurchase,  and  thus  cut  off  Ix>th  the  re- 
mainder and  reversion,  but  did  Intend  that 
the  person  who  should  first  take  from  the 
tenant  in  tall  should  take  a  fee  simple  ab- 
solute, without  any  power  in  the  donee  to 
dock  the  remainder,  or  any  reversion  in  the 
donor  except  on  failure  of  issue.  The  case 
deals  with  an  estate  tall  only  under  our  stat- 
ute, and  is  a  case  of  statutory  construction 
only,  having  nothing  to  do  with  the  general 
question  of  the  destruction  of  contingent  re- 
mainders. 

Ohr  conclusion  is  that  the  language  of  the 
will  does  not  warrant  the  implication  of  a 
devise  of  the  remainder  to  the, children  of 
Lester  Curtis;  that  the  reversion  descended 
to  Lester  Curtis,  as  heir  at  law ;  that  by  his 
deed  to  William  A.  Bond  the  life  estate 
merged  in  tlie  reversion,  and  the  contingent 
remainder  to  the  nearest  relatives  of  the 
testatrix  was  destroyed;  and  that  the  appel- 
lants hold  the  title  to  the  premises  involved 
in  the  respective  causes  In  fee  simple. 

The  decrees  are  reversed,  and  the  causes 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 
-Beversed  and  remanded. 

CABTER,  J.  (dissenting.  I  do  not  concur 
in  the  foregoing  opinion.  The  cosduslon 
reached  is  manifestly  contrary  to  the  plain 
intent  of  the  testatrix  as  expressed  in  the 
will.  The  paramount  rule  in  constming  wills 
is  to  ascertain  the  intention  of  the  testa- 
tor and  to  give  to  such  intent  effect,  if  con- 
sistent with  the  rules  of  law.  Bradsby  v. 
Wallace,  202  IlL  239,  66  N.  E.  1088.  This  ia 
the  first  and  great  rule  In  the  interpretation 
of  wills,  and  to  it  all  other  rules  must  bend. 
Smith  V.  Bell,  6  Pet  68,  8  L.  Ed.  322 ;  Ward- 
ner  v.  Baptist  Memorial  Board,  232  IlL  606, 
83  N.  E.  1077.  This  ^111  provides  that  the 
son  shall  have  a  life  estate,  with  the  right 
to  control,  manage,  sell)  or  exchange  the 
property  and  to  reinvest  the  proceeds  as  he 
may  think  best;  but  he  can  only  use  of  the 
proceeds  that  which  Is  required  for  his  rea- 
sonable expenses  for  living.  It  Is  fartbor 
provided  that  if  the  son  should  die  "without 
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children"  tbe  rematnaer  shall  go  to  testa- 
trix's nearest  relatives.  Wlien  she  -was  dis- 
posing of  her  property  she  had  these  grand- 
children In  mind,  and  must  hare  Intended 
them  to  take  something  or  nothing.  Clearly 
she  intended  them  to  take  something.  And 
what  could  this  be  but  the  Intermediate  es- 
tate? Dowllng  V.  Dowllng,  L.  R.  1  Eq.  Cas. 
441.  If  reasonably  possible,  a  will  will  be  so 
construed  as  to  dispose  of  the  entire  estate 
of  the  testator.  Scofleld  ▼.  Olcott,  120  lU. 
362,  11  N.  E.  851;  Craw  v.  Craw,  210  111. 
246,  71  N.  B.  450.  By  this  will  the  testatrix 
intended  to  dispose  of  all  her  property,  the 
son  taldng  a  life  Interest  in  the  entire  es- 
tate. She  did  not  mean  to  give  the  remain- 
der to  the  residuary  legatees  unless  her  son 
died  without  children.  Tbe  phrases  "die 
witbout  children"  and  "die  without  Issue" 
have  ]>een  construed  by  this  court  to  mean 
without  having  had  children  or  issue.  Field 
T.  Peeples,  180  ill.  876,  64  N.  K.  804.  If  the 
son  bad  children^  to  whom  did  the  testatrix 
mean  that  the  remainder  should  go?  Why 
did  she  mention  these  grandchildren.  If  she 
did  not  mean  them  to  take  this  remainder? 
Ex  parte  Rogers,  2  Madd.  576.  By  necessary 
Implication  the  children  of  tbe  son  of  testa- 
trix should  be  considered  as  entitled  thereto. 
An  estate  may  pass  by  mere  Implication 
wltbout  any  express  words,  "and  in  general, 
where  any  implications  are  allowed,  they 
must  be  such  as  are  necessary  or  at  least 
highly  probable.  *  *  •  A  will  is  constru- 
ed •  •  *  and  expounded  rather  on  Its 
own  partidular  circumstances  than  by  any 
general  rules  of  positive  law."  2  Blackstone's 
Com.  381.  If  the  testator's  meaning  cannot 
be  clearly  ascertained,  we  are  at  liberty,  and 
for  the  sake  of  certainty'  In  tbe  possession 
and  transmisslaa  of,  estates  generally  re- 
quired, to  apply  such  rules  of  construction  as 
liave  by  long  usage  been  approved  and  used. 
Anderson  v.  Messlnger,  146  Fed.  929,  77  C.  C. 
A.  179,  7  L.  R.  A.  (N.  S.)  1094.  The  doctrine 
that  'the  intent  of  a  testator  miist  be  the 
guiding  and  controlling  rule  of  interpreta- 
tion requires,  not  unfrequently,  as  was  said 
in  Lytle  v.  Beverldge,  58  N.  Y.  592,  "a  dis- 
regard of  tbe  usual  technical  meaning  of 
words  and  phrases,  and,  when  necessary, 
such  technical  meaning  must  yield  to  the  evi- 
dent intent  of  the  testator."  It  was  further 
said  in  tlMt  case :  "Rules  of  construction  are 
resorted  to  as  helps  or  aids  In  arriving  at 
the  Intent  of  a  testator,  and  ought  not  to  be 
followed  when  they  lead  to  results  subver- 
sive of  such  Intent  There  is  no  rigid  rule  of 
law  to  tbe  effect  that  words  shall  only  be 
used  in  one  certain  sense,  or  requiring  courts 
to  give,  language  the  same  interpretation  and 
efFect  under  all  circumstances  and  in  every 
connection.  The;  infinite  variety  of  <drcnm- 
stances  that  may  ocicnr,  distinguishing  one 
case  from  another.  In  the  use  of  the  same 
words  and  phrases,  renderB  it  Impossible  to 
give  an  absolute  and  unbending  rule  for  tbe 
interpretation  of  language  applicable  t«  all 


cases."  The  rule  that  the  Intention  of  the 
testator  must  govern  is  so  strong  tliat  In 
seeking  for  such  intention,  courts  are  not 
restrained  by  unbending  technical  rules,  but 
may  adopt  the  most  liberal  construction  with- 
out much  regard  to  the  grammatical  struc- 
ture of  the  sentences  or  tlie  precise  definition 
of  tbe  words  used.  These  Instruments  are 
sometimes  made  in  extremis  and  often  drawn 
by  unskillful  persons.  They  are  therefore 
entitled  to  great  indulgence  and  are  treated 
with  greater  liberality  than  any  other  legal 
Instruments.  It  frequently  happens,  in  read< 
ing  a  loose  and  carelessly  written  will,  that 
the  meaning  of  the  testator  Is  perfectly  ob- 
vious, and  yet  It  may  be  difiScult  to  explain 
such  meaning  by  any  strict  rules  of  Interpre- 
tation. FersoB  V.  Dodge,  40  Mass.  287.  The 
Implication  that  can  be  followed  In  constru- 
ing a  wUl  must  rest  upon  a  legal  Inference 
and  not  upon  bare  conjecture.  .  Ferson  v. 
Dodge,  supra ;  O'Hara  on  Interpretation  of 
Wills,  p.  166,  c  H  An  estate  by  implication 
must  be  apparent  on  the  face  of  the  will  and 
for  tbe  purpose  of  carrying  Into  effect  the 
manifest  intention  of  the  teetator.  Carr  v. 
Porter,  1  McCdrd,  Bq,  (S.  0.)  'ei. 

The  devise  to  these  grandchildren  of  the 
testatrix  arises  by  Implication,  founded  upon 
expressions  In  the  will  from  which  such  an 
Intention  on  the  part  of  the  testatrix  Is  In- 
ferred. Connor  v.  Gardner,  230  111.  258,  82 
N.  E.  610.  15  L.  R.  A.  (N.  S.)  78,  and  note. 
The  common  understanding  of  the  language 
of  the  will  would  convey  the  o^eaning  that 
if  the  son  died  without  children  the  remain- 
der must  go  to  the  other  relatives  of  the 
testatrix;  but  Just  as  plainly  the  meaning 
is  conveyed  that  In  the  other  alternative — 
tliat  is,  if  the  son  should  leave  children — ^It 
was  Intended  that  these  children  should  take 
this  remainder.  The  familiar  rule  of  con- 
struction that  the  inclusion  of  one  alternative 
is  tbe  exclusion  ox  another,  or  vice  versa, 
would  tend  to  confirm  this  conclusion.  An- 
derson V.  Messlnger,  supra.  Not  only  would 
this  be  the  meaning  given  to  these  words  by 
the  ordinary  layman,  but  the  lawyer,  would 
almost  certainly  say,  as  a  matter  of  first  Im- 
pression, that  such. a  ccmstruotlon  of  the  will 
carried  out  the  plain  Intent  of  the  testatrix. 
The  construction  placed  upon  this  will  by 
the  majority  opinion  of  the  court  would  not 
readily  suggest  itself  on  the  first  reading  of 
the  wUl  and  certainly  was  not  intended  by 
the  testatrix.  It  is  a  construction  that  must 
be  searched  for.  Does  it  not  require  a  strain- 
ed and  unnatural  meaning  to  be  placed  upon 
the  words  of  the  will?  Rules  of  law  should 
not  be  permitted  to  thus  defeat  the  Intention 
of  the  testatrix,  unless  .they  have  beeq  long 
established  and  upheld  by  the  great  weight  of 
authority.  It  may  be  admitted  that  it  is  "es- 
sential to  the  security  of  property  that  a  rule 
should  be  adhered  to  when,  settled,  whatever 
doubt  there  may  be  as  to  the  grounds  upon 
which  It  originally  stood"  (Ran)  on  Legal 
Judgment,  pi.  230);  that  It  iB  extremely  dan* 
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gerous  to  shake  the  anthorlty  of  decided 
cases.  Beal  on  Cardinal  Rules  of  Legal  Inter- 
pretation, p.  20).  I  find  no  such  settled  rule, 
however,  upholding  the  construction  placed 
upon  this  will  by  the  majority  opinion  of  the 
court  The  precise  question  here  under  con- 
sideration has  never  been  passed  upon  by 
this  court;  but,  as  will  be  shown  hereafter, 
cases  have  been  decided  by  this  court  In 
which  this  question  has  been  discussed,  and 
the  reasoning  In  those  cases  fairly  tends  to 
uphold  the  construction  contended  for  in  this 
dissent  It  is  conceded  that  the  decisions  in 
the  English  courts  tend  to  uphold  the  con- 
clusion of  the  opinion ;  but  it  is  evident  from 
a  study  of  the  English  authorities,  that  they 
are  not  all  in  harmony  on  this  question,  and 
that  the  rule  on  this  subject  has  been  chang- 
ed by  the  modem  decisions  ot  those  courts. 
Anderson  v.  Messlnger,  supra.  The  great 
weight  of  authority  In  this  country  Is  opposed 
to  the  rule  of  construction  laid  down  In  the 
majority  opinion  of  the  cojirt. 

It  has  been  held  In  the  English  courts  that 
while  American  decisions  will  be  entitled  to 
great  respect  yet  they  cannot  be  treated  as 
controlling  or  placed  on  the 'some  footing  as 
the  decisions  of  their  own  courts.  Beal  on 
Cardinal  Rules  of  Legal  Interpretation,  p. 
47.  It  has  been  rightly  said  that  the  English 
decisions  arc  only  "quasi  authority"  In  this 
country.  Ram  on  Legal  Judgment,  p.  293. 
The  law  of  this  state  requires  that  the  com- 
mon law  of  England,  so  far  as  'the  same  is 
applicable  and  of  a  general  nature,  shall  be 
the  rule  of  decision  in  this  state  unless  re- 
pealed by  legislative  authority.  Hurd's  St 
1008,  p.  485.  The  English  cases  since  the 
Revolution  are  not  regarded  as  authority. 
Upon  disputed  doctrines  In  our  courts  they 
are  entitled  to  respectful  consideration;  but 
where  the  question  relates  to  the  construction 
or  effect  of  written  documents  they  have  no 
greater  weight  than  may  be  due  to  the  rea- 
sons given  in  their  support  Andrews  v.  Du- 
rant  11  N.  Y.  35,  62  Am.  Dec.  65.  To  the 
same  effect  are  Cathcart  v.  Robinson,  5  Pet 
264,  8  L.  Ed.  120,  and  Koontz  v.  Mabb,  16 
Md.  640.  No  decisions  have  been  cited  in  the 
opinion  of  the  court  that  were  decided  pre- 
vious to  the  American  Revolution.  The  ear- 
liest of  the  English  decisions  cited  Is  Green 
V.  Ward,  1  Russ.  262,  which  was  decided  in 
1826,  and  the  latest  Scale  v.  Rawlins,  A.  C. 
342,  In  1802.  One  of  the  earliest  decisions  in 
this  country  Is  Carr  v.  Green,  2  McCord  (S. 
C.)  75,  in  which  the  highest  chancery  court 
of  that  state  decided,  in  1822,  after  a  review 
of  many  of  the  English  authorities,  that  the 
words  of  the  will,  "The  rest  and  residue  of 
my  estate  to  be  divided  between  my  grand- 
sons at  the  age  of  twenty-one  years,  but 
should  they  die  leaving  no  lawful  issue"  then 
the  whole  to  go  to  others,  manifested  a  plain 
intention  of  the  testator  to  provide  distinctly 
"for  the  issue  of  his  grandsons,  If  they  should 
leave  any,  and  If  the  common  sense  of  the 
community  should  be  consulted  on  it  there 


would  not  probably,  be  found  one  man  that 
would  hesitate  In  deciding  that  this  must 
have  been  the  Intention  of  the  testator."  It 
appears  that  the  court  in  deciding  this,  was 
In  conflict  with  some  of  the  other  courts  of 
that  state,  and,  when  a  law  was  passed  creat- 
ing a  new  Court  of  Appeals,  that  court  In 
1825,  reviewed  the  same  facts  in  the  case  of 
Carr  v.  Porter,  supra,  reversing,  in  effect,  the 
earlier  decision  In  Carr  v.  Green,  supra. 
From  that  day  to  this  the  American  courts, 
so  far  as  my  attention  has  been  called  to 
them,  have  given  to  sbuUar  words  In  wills 
the  construction  contended  for  In  Carr  ▼. 
Oreen,  supra. 

In  White  T.  Holton,  23  N.  X  Law,  330,  the 
will  provided  that.  In  case  "of  the  decease  of 
my  son  Ell  before  the  -  expiration  of  said 
lease,  then  the  house  and  lot  called  Oak  Is- 
land, together  with  its  appurtenances,  shall 
descend  to  my  son  Andrew  and  his  heirs  and 
assigns  forever."  In  discussing  that  provi- 
sion of  the  will  that  court  said  (page  334): 
"In  the  present  case  the  devise  over  is  to 
Andrew,  one  of  the  six  children  of  the  testa- 
tor, on  the  contingency  of  Eli's  dying  l>efore 
the  expiration  of  the  lease  referred  to  in  the 
former  part  of  the  will.  It  is  not  a  limita- 
tion over  to  the  heirs  at  law,  but  to  one  of 
the  heirs  at  law.  If  BH  cannot  take  this 
property  by  implication  in  case  he  lived  be- 
yond the  expiration  of  the  lease,  the  question 
is.  What  was  to  become  of  It  according  to 
the  intention  of  the  testator?  He  did  not 
mean  to  die  Intestate  In  regard  to  It,  for  in 
addition  to  his  declaration,  in  the  introduc- 
tory part  of  the  will,  that  he  means  to  dis- 
pose of  such  things  as  God  has  blessed  him 
with,  he  makes  distinct  mention  of  these 
very  premises.  He  did  not  mean  that  his 
heirs  general  should  take  it  for  he  gave  it  in 
distinct  terms  to  his  son  Andrew  on  a  cer- 
tain contingency  which  did  not  hai^en,  and, 
on  the  same  reasoning,  it  is  clear  to  my  mind 
he  did  not  mean  that  It  should  be  sold  by  his 
executors.  I  cannot  resist  the  conviction  that 
the  intention  of  the  testator,  as  gathered  from 
the  whole  will,  was  to  devise  these  premises 
to  Eli  In  case  he  survived  the  lease,  and  that 
he  tnkes  an  estate  In  them  by  necessary  Im- 
plication." 

In  .\nder8on  v.  Messlnger,  supra,  the  Unit- 
ed States  Court  of  Appeals  had  under  con- 
sideration the  words  In  a  will,  "If  either  of 
my  sons  die  without  lineal  descendants  the 
one  surviving  shall  take  his  estate  above  t>e- 
queathed,  and  if  the  survivor  dies  without 
lineal  descendants,  then  one-half,  both  of 
the  decedent's  original  portion  as  well  as 
one-half  of  the  portion  taken  by  survivorship, 
shall  go  to  my  brother  Peter,  the  other  half 
to  such  of  my  brothers  and  sisters  as  may  be 
living  at  the  time  of  the  death  of  such  sur- 
viving son,"  and  decided  that  in  case  there 
were  lineal  descendants,  the  testator  Intend- 
ed to  prefer  them,  rather  than  the  collateral 
branches  of  his  family — that  this  was  clear 
by  Implication. 
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In  Shav  ▼.  Hoard,  18  Ohio  St  227,  In  con- 
struing the  following  word^  In  a  will:  "On 
tbe  death  of  either  my  wife  or  daughter  then 
the  rarriTor  8]>all  have  all  the  property  left 
them  by  me,  and  If  both  die  without  leaving 
any  heirs  of  their  body,  then  In  that  case 
said  property  shall  be  given  to  my  wife's 
brother  David  Campbell" — ^that  court  held 
that  by  fair  implication  tbe  testator  intend- 
ed to  give  the  property  to  the  Issue  of  his 
wife  and  daughter  after  their  decease.  If 
they  left  Issue  surviving  them. 

In  Lytle  v.  Beverldge,  supra,  the  Court  of 
Appeals  of  New  York,  In  constmlng  In  a 
will  tbe  following:  "I  allow  my  son  Joseph 
to  possess  by  devise  of  will  the  farm  I  now 
live  on  [describing  if],  with  all  the  rights  and 
privileges  thereunto  belonging,  as  fully  and 
freely  as  if  I  had  made  him  lawful  convey- 
ance by  full  covenant  during  his  natural 
life,  but  If  be  leaves  no  legitimate  heirs, 
then  In  that  case  the  property  according  to 
my  will  I  allow  to  revert  back  to  my  son 
David,  his  heirs  or  assigns  forever,  without 
hindrance  of  any  person  whatsoever,  as  ful- 
ly and  freely  as  if  I  had  given  bim  a  law- 
ful conveyance" — stated  that  from  the  above- 
quoted  words  tbe  law  would  Imply  a  devlKC 
In  fee  to  the  children  of  Joseph  living  at 
the  time  of  his  death,  and  thus  give  effect 
to  the  Intent  to  provide  for  them  in  case 
there  should  be  any  such  children. 

In  Wetter  v.  United  Hydraulic  Cotton 
Press  Co.,  75  Ga.  540,  a  will  gave  to  a  daugh- 
ter, after  she  arrived  at  the  age  of  21,  the 
estate  of  the  testatrix,  but  provided  that  'if 
said  daughter  should  depart  this  life  leaving 
no  Issue  or  lineal  heirs,  that  the  whole  of  the 
estate  herein  bequeathed  should  go  and  be- 
long to  my  mother  and  sister,  as  tenants  In 
common,  and  their  heirs  forever,"  etc.  The 
court.  In  construing  the  will,  said  that  noth- 
ing was  expressly  said  as  to  what  effect  tbe 
existence  of  the  children  of  the  daughter 
was  to  have  on  the  course  of  the  property, 
but  tbe  only  contingency  upon  which  other 
persons — In  the  one  case  tbe  mother  and 
sUter,  and  In  the  other  the  next  of  kin  to 
testaMx — can  take  was  the  death  of  the 
daughter  "without  issue  or  lineal  heirs,"  and 
continued:  "The  Inference  or  Implication 
seems  to  us  plainly  to  be  that  if  there  were 
such  issue  lineal  or  heirs  left  by  the  daugh- 
ter the  property  should  go  to  ttem" 

Practically  to  the  same  effect  as  the  Amer- 
ican decisions  Just  referred  to  are  In  re 
Moore's  Estate,  11  Mlsa  Rep.  436,  38  N.  Y. 
Supp.  419,  Bentley  v.  Kaufman,  12  Phila. 
(Pa.)  435,  and  In  re  McAlpin's  Estate,  211 
Pa.  26,  60  AU.  321.  Rood  on  Wills  (section 
495)  also  tends  to  support  the  same  conclu- 
sion, where  certain  English  authorities  are 
cited  support!  ig  tbe  text,  as  does  also  1 
Spence's  Equitable  Jurisdiction,  p.  S30. 

It  will  be  noted  that  In  most,  if  not  all, 
of  the  cases  just  cited  there  was  in  the  first 
instance,  by  the  terms  of  the  will,  a  devise 
in  fee  to  a  certain  person,  whlcl)  devise  In 


fee  was  cnt  down  to  a  life  estate  by  later 
provisions  of  the  will.  The  reasoning  of  the 
majority  opinion  would  necessarily  be  much 
stronger  In  support  of  the  construction  that 
is  contended  for  In  that  opinion  as  to  such 
a  wording  than  it  would  where  the  will 
plainly  states,  as  It  does  here,  that  In  tbe 
first  instance  the  first  taker  is  only  to  have 
a  life  estate.  In  discussing  this  question, 
Jarman,  In  bis  work  on  Wills  (volume  1,  0 
Blgelow's  Am.  Ed.  *525),  sayB:  "And  even 
where  the  language  of  the  will  necessarily 
confines  the  Interest  of  the  parent  to  his  life, 
the  children  will  not  generally  be  held  to 
take  by  implication.  It  is  extremely  prob- 
able that  the  testator  Intended  a  benefit  to 
them.  But  si  volult  non  dixit  But  It  seems 
to  me  that  In  such  a  case  the  court  wUl  lay 
bold  of  slight  circumstances  to  raise  a  gift 
in  the  children,  and  thereby  avoid  Imputing 
to  the  testator  so  extraordinary  an  intention 
as  that  the  devisee  or  legatee  over  is  to  be- 
come entitled  If  the  first  taker  have  no  child, 
but  that  tbe  property  is  not  to  go  to  the 
child.  If  there  be  one,  .or  Its  parents."  EW- 
dently  this  eminent  author  thought  tbe  Eng- 
lish courts  had  gone  further  than  they  ought 
in  holding  that  a  devise  by  implication  should 
not  arise  by  words  similar  to  those  contain- 
ed In  this  will.  It  will  be  noted  that  he  ' 
said  it  Is  extremely  probable  that  the  tes- 
tator intended  a  benefit  to  them,  and  that 
the  construction  contended  for  In  the  major- 
ity opinion  Imputes  to  the  testator  an  ex- 
traordinary intention. 

The  latest  authority  that  has  been  called 
to  my  attention  Is  Bellsteln  v.  Beilstein,  194 
Pa.  152,  45  Atl.  73,  75  Am.  St  Rep.  692,  and 
decided  in  1899.  That  decision  is  precisely 
In  point.  In  construing  the  following  lan- 
guage of  a  will:  "It  Is  my  desire  that  my 
daughter,  Gertie  Beilstein,  shall  receive  the 
income  of  my  property  •  •  *  as  long  as 
she  lives,  but  should  she  die  without  leaving 
h  family,"  then  the  remainder  to  the  testa- 
tor's brothers  and  sisters,  that  court  held 
(page  154  of  194  Pa.,  page  74  of  45  Atl.  [75 
Am.  St.  Rep.  092]):  "The  devise  over  incase 
Gertie  should  die  'without  leaving  a  family' 
Is  an  Implied  devise  to  her  family  if  she 
should  leave  one.  It  Is  only  if  she  does  not 
that  the  devise  over  is  to  take  effect,  and 
there  Is  a  necessary  implication  ttiat  in  the 
other  unexpressed  contingency  of  her  leaving 
a  family  the  estate  Is  to  go  to  them.  This 
is  practically  assumed  without  question  in 
the  long  line  of  cases  on  the  subject" — cit- 
ing authorities.  That  the  construction  here 
contended  for  was  generally  understood  to 
be  proper  by  the  courts  of  this  country  is 
very  clear  from  Washburn  on  Real  Property, 
vol.  1  (6th  Ed.)  i  192,  where  that  author 
says:  "An  instance  of  an  estate  tall  by  con- 
struction, where  there  is  no  direct  limita- 
tion to  tbe  heirs  of  the  donee's  body,  would 
be  an  estate  to  A.,  with  a  proviso  that  If  he 
shall  die  without  heirs  of  his  body  the  es- 
tate shall  revert  to  the  donor  or  go  over  to 
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one  in  remainder.  Here,  It  will  be  perceived, 
tlibre  -was  no  direct  limitation  to  tbe  heirs 
of  A.,  and  It  la  too  plain  for  doubt  that  tbe 
donor  Intended  tbe  belra  of  bis  body  sboOld 
take  It  at  bis  decease;  for  he  gives  It  over, 
or  reserves  it,  In  case  be  has  no  such  belrs, 
and  only  In  that  contingency." 

It  may  be  conceded,  as  stated  In  the  ma- 
jority opinion,  that  some  of  tbe  decisions  of 
the  American  courts  Just  dted  did  not  all 
bare  under  consideration  the  exact  question 
in  this  case,  and  it  may  also  be  conceded, 
as  suggested,  that,  on  some  other  questions 
as  to  tbe  construction  of  wills,  rules  of  law 
are  laid  down  in  some  of  those  decisions  not 
in  harmony  with  tbe  decisions  of  this  court; 
but  tbe  reasoning  la  these  cases,  whether 
the  question  under  consideration  was  the 
exact  one  in  this  ease  or  a  kindred  question, 
tends  strongly  to  upbold  tbe  construction 
contended  for  in  this  dissent  Moreover,  as 
I  have  stated,  the  decisions  in  our  own  court, 

.  while  not  dedaive,  are  strongly  persuasive, 
and  tbe  profession,  in  reading  them,  would 
naturally  condude  tbat  this  court  "was  in- 
clined to  follow  the  American  rather  than 
the  English  authorities  on  this  subject. 

In  Schaefer  v.  Scbaefer,  141  lU.  337,  31 
N.  B.  136,  tbe  will  under  consideration  pro- 

'  vlded:  "I  do  bequeath  to  my  beloved  daugh- 
ter, •  •  •  the  following  property  [de- 
scribing it]  in  trust  for  ber  sole  use  and 
benefit,  and  of  ber  children,  and  their  chil- 
dren thereafter.  But  In  the  event  that  my 
daughter  *  •  *  should  die  and  leave  no 
children  as  betrs  to  tbe  wltbln  mentioned 
property,  then  it  Is  my  will  and  desire  tbat 
all  of  said  property  sball  go  to  my  brother, 
Jeremiah  Cooghly.  *  -  *  *  and  to  bis  lielrs 
and  assigns."'  This  court,  through  the  late 
Justice  Baker,  in  construing  this  will,  stat- 
ed (page  344  of  141  111.  and  page  137  of  31 
N.  B.):  "Further  evidence  of  the  Intention 
to  give  said  children  the  remainder  in  fee 
is  amply  afforded  by  tlie  provision  that,  if 
appellee  'should  die  and  leave  no  children, 
•  *  •  then  •  •  •  said  property,  shall 
go  to  my  brother,  Jeremiah  CJoughly,  •  •  * 
and  his  heirs  and  assigns  forever.'  Tbe  nec- 
essary implication  from  this  language  is 
that,  if  tbere  were  children  of  appellee,  tbeu 
primarily  tbe  property  should  go  to  them 
and  to  their  heirs  and  assigns,  forever."  Tbe 
holding  In  that  case  that  the  children  were 
entitled  to  the  remainder  did  not  rest  alone 
upon  tiie  clause  of  the  will  last  quoted;  but 
it  Is  manifest,  from  the  last  sentence  quoted 
from  Judge  Baker's  opinion,  tbat  the  court 
then  had  no  doubt  that  a  devise  would  nec- 
essarily be  implied  from  language  such  as 
is  contained  in  tbe  will  here  in  question. 
In  King  V.  King,.  168  lU.  273,  48  N.  E. 
682,  iwhere  tbe  question  as  to  devises  by 
implication  was  exhaustively  presented  in  tbe 
lirlefs.  the  will  there  under  consideration 
provided:  "It  is  my  will  tbat  in  the  event  of 
tbe  death  of  the  wife  of  said  William  Jones 
King,  and  of  bis  leaving  no  children  surviv- 


iug  him,  that  tben,  and  In  socb  case^  tbe  said 
trustees,  after  the  death  of  said  William 
Jones  King,  sball  convey  and  transfer  to  my 
children  and  their  descendants  all  tbe  estate, 
both  real  and  personal,  then  In  their  hands 
or  remaining  undisposed  of,"  etc.  In  con- 
struing this  will  this  court  stated  (page  286 
of  168  111.  and  page  58G  of  48  N.  B.):  "We 
think  the  intention  of  the  testator  was  that 
the  estate  should  go  to  the  issue  of  William 
Jones  King,  if  he  left  any."  It  Is  true  that 
in  tbat  case  tbere  were  other  provisions  of 
tbe  will  which  tended  to  upbold  tbe  same 
condusion,  and  the  court  did  not  rest  its 
opinion  solely  upon  the  intention  of  tbe  tes- 
tator as  drawn  from  tbe  words  quoted. 

In  Orr  v.  Xates,  209  111.  222,  70  N.  B.  731, 
tbe  will  provided  tbat  tbe  testatrix  devised  to 
Jefferson  Orr,  trustee,  certain  described  land, 
"constituting  what  is  commonly  known  and 
called  tbe  'Futz  farm,'  to  have  and  to  bold  In 
trust  for  tbe  sole  use  and  benefit  of  Mary 
Maria  Xates,  for  and  during  ber  natural  life, 
and  In  tbe  event  of  tbe  death  ot  the  said 
Mary  Maria  Xates  without  child  or  cblldren 
or  descendants  of  child,  then  to  have  and  to 
bold  for  the  sole  use  and  benefit  of  Lydia 
Yates,  my  wife,  if  she  sball  be  living  during 
ber  natural  life,  and  at  the  death  of  Lydla 
Yates,  my  wife,  and  Mary  Maria  Yates,  my 
daughter  (if  said  Mary  Maria  Yates  dies 
without  child  or  descendants  of  child),  the 
fee  to  the  said  last  described  tract  of  land 
known  ap  the  Putz  place  shall  be  equally 
divided  between  by  brothers  and  sisters  and 
their  belrs  and  assigns,"  etc.  In  discussing 
tbe  will  this  court,  said,  speaking  by  Mr.  Jus- 
tice Wilkin  (page  238  of  209  111.  and  page 
736  of  70  N.  E.):  "The  only  uncertainty  is  as 
to  what  sball  be  done  with  the  tnist  property 
in  case  Mary  Maria  Yates  dies  leaving  issue. 
Will  it  go  to  such  Issue  in  fee,  or  will  it  fall 
back  into  the  estate  as  intestate  property 
and  descend  to  the  heirs  of  William  H. 
Yates?  Our  opinion  is  that  it  will  vest  in 
the  issue  of  Mary  Maria  Yates.  Tbat  seems 
to  be  the  fair  Inference  from  tbe  language 
used.  If  she  dies  without  issue,  then  tbe 
trust  continues  during  tbe  life  of  Lydia  Yates, 
and  tbe  fee  vests  in  tbe  brothers  and  sisters. 
If  Mary  Maria  Yates  dies  leaving  issue,  that 
is  dearly  tbe  end  of  the  trust,  and  It  seems 
to  be  the  intention  of  tbe  testator  tbat  tbe 
fee  shall  vest  In  her  Issue.  This  construction 
la  in  harmony  with  tbe  rule  of  law  that 
where  a  party  disposes  of  his  estate  the 
presumption  Is  that  be  intended  to  dispose  oif 
all  of  it,  and  tbe  courts  -will  so  construe  the 
will  as  to  leave  no  part  of  the  estate  as  in- 
testate property." 

While  It  is  conceded  tbat  in  none  of  these 
three  cases  did  tbe  dedslon  turn  upon  word- 
ing precisely  like  the  one  in  the  will  here 
under  consideration,  yet  I  am  confident  tbat 
the  profession  generally  adopted  the  view 
that  In  those  decisions  (and  others  of  a  simi- 
lar nature  where  the  reasoning  is  not  quite  so 
Strong  or  dear)  the  construction  insisted  up- 
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on  In  tbis  dissent  was  Intended  to  be~  laid 
down.  In  note  2  to  section  207  of  Kales  on 
Future  Interests  that  author  says:  "Gift 
to  issue  of  first  taker  raised  by  Implication 
from  gift  oyer  U  life  tenant  leaves  no  Issue" 
— citing  Orr  v.  Yates,  supra,  and  other  Il- 
linois cases. 

In  the  recent  case  of  Stlsser  v.  Stlsser,  235 
III.  207,  85  N.  B.  240,  this  court  construed 
the  following  words  of  the  will:  "It  Is  my 
will  that  should  either  of  the  above  named 
cbUdren  [naming  them]  die  without  Issue,*' 
then  and  In  that  case  the  property  shall  be 
disposed  of  In  a  certain  way,  and  stated  (page 
210  of  235  III.  and  page  241  of  85  N.  B.): 
"We  think  under  said  clause  the  remainder, 
after  the  death  of  either  of  said  life  tenants. 
In  the  property  described  in  said  clauses  4, 
5,  and  6,  was  devised,  by  necessary  Implica- 
tion, to  the  issue  of  the  respective  life  tenants, 
If  they  had  Issue."  This  statement  may  be 
considered  dictum,  as  the  question  was  not 
necessary  for  the  decision  of  the  case  or  ex- 
haustively discussed  In  the  briefs;  still  the 
reasoning  there.  In  connection  with  the  for- 
mer decisions  of  this  court,  might  almost  be 
held  Judicial  dictum,  as  distinguished  from 
mere  obiter  dictum,  and  as  that  mle  was  laid 
down  by  this  court,  speaking  by  the  late  Jus- 
tice Wilkin,  In  Law  v.  Grommes,  158  111.  492, 
41  N.  E.  1080. 

The  decided  weight  of  American  authority 
Is  against  the  construction  of  the  will  upheld 
hy  the  majority  opinion  of  the  court.  If  the 
English  and  American  authorities  are  in  con- 
flict, sufely  the  American  courts  onght  to  fol- 
low the  American  decisions  rather  than  the 
English,  unless  sound  reasoning  and  principle 
require  the  following  of  the  English  authori- 
ties; but  when  not  only  the  American  au- 
thorities are  substantially.  If  not  entirely, 
unamlmous  on  the  Question,  but  also  the  rea- 
soning in  the  decisions  of  our  own  court 
tends  to  support  the  construction  giren  to 
this  will  by  the  dianoellor  in  the  court  be- 
low, then  before  this  court  should  hold  to  the 
contrary  -we  ought  to  be  convinced  that  the 
rule  of  the  American  decisions  is  not  sound 
in  principle  and  Is  manifestly  mischievous  in 
Ita  results.  Tbis  court  has  time  and  again 
laid  down  the  doctrine  that  the  Intention  of 
the  testator  as  stated  in  the  will  must  con- 
trol when  not  against  public  poiley  or  pub- 
lic law.  It  is  the  courts'  dn^  to  consume 
wills  as  they  And  them,  and  not  to  make 
them.  Illinois  Land  &  Loan  Co.  v.  Bonner,, 
75  III.  315.  But  courts  may.  in  elfect,  make 
wills  for  parties  by  giving  them  a  mistaken 
interpretation.  While  the  doctrine  of  impli- 
cation most  be  resorted  to  cautiously  in  the 
iionstruction  of  wills,  the  court  should  not 
hesitate  to  resort  to  that  doctrine  when  thus 
only  can  the  manifest  Intention  of  the  testa- 
tor be  carried  out.  Does  not  the  construction 
given  to  the  words  by  the  majority  opinion 
rest  to  a  far  greater  extent  on  conjecture 
than  does  the  construction  given  by  the  trial 


court?  The  testatrix,  without  question.  In- 
tended that  her  sou  should  only  have  a  Ufe 
estate  in  her  property,  with  the  right  to  con- 
trol and  manage  it  and  with  the  right  to  use 
sufficient  of  the  proceeds  for  bis  support  and 
comfort;  but  is  it  not  a  most  violent  Infer- 
ence that  she  Intended  that  if  he  had  chil- 
dren he  should  have  a  fee-simple  title  in- 
stead of  a  life  interest?  The  intention  of  a . 
testator'  "is  to  be  collected  from  the  whole 
will  taken  together.  Every  word  is  to  have 
its  effect  and  every  word  is  to  be  taken  ac- 
cording to  the  natural  and  common  import" 
Thellusson  v.  Woodford,  4  Ves.  329.  The  rule 
Just  quoted  from  this  early  English  authority 
has  always  been  followed  in  this  court.  Ap- 
plying it  In  this  case,  and  giving  to  the  words 
of  this  will  their  natural  and  cbmmon  mean- 
ing, it  should  be  held  that  the  Intermediate 
estate  in  remainder  was  Intended  to  go  to  the 
grandchildren  of  the  testatrix.  If  any  such 
were  born  to  her  son.  To  give  the  estate  to 
such  issue  leaves  none  of  it  intestate  and  will 
do  no  violence  to  the  language  of  the  will, 
but  will  carry  into  effect  the  purpose  of  the 
testatrix  clearly  Implied  from  the  language 
she  has  used  in  that  instrument 

The  only' Justification,  it  seems  to  me,  for 
construing  the  will  in  accordance  with  the 
rule  laid  down  in  the  opinion  of  the  court  is 
the  decisions  of  the  English  courts  during  the 
past  century.  Those  courts  seem  to  apply 
fixed  rules  to  the  construction  of  devises  to 
an  extent  not  generally  adopted  In  this  coun- 
try. Anderson  v.  Messlnger,  supra.  In  fol- 
lowing their  decisions  on  this  question,  are 
we  not  adopting  an  arbitrary  rule  for  its  own 
sake,  rather  than  to  carry  out  the  intent  of 
the  will,  thus  defeating  instead  of  promoting, 
Justice?  By  so  doing  are  we  not  imputing  to 
the  testatrix  the  "extraordinary  intention" 
(1  Jarraan,  supra)  that  other  and  more  dis- 
tant relatives  are  to  l>ecome  entitled  to  the 
remainder  if  the  son  lias  no  children,  but 
that  the  remainder  is  not  to  go  to  these  cnll- 
dren,  if  any  there  be?  Is  it  not  "too  plain 
for  doubt"  (1  Washburn,  supra)  that  the  tes- 
tatrix intended  these  grandchildren  to  take 
this  remainder? 

HAND  and  PARMER,  33.  We  concur  in 
the  dissenting  opinion  of  Mr.  Justice  CAB- 
TEK. 


an  lad.  SO) 

CRAIG   V.   STATE.     (No.  21,8000 
(Supreme  Ck>Qrt  of  Indiana.    Dec.  8,  1908.) 

1.  Robbery  (§  23*)— Assauxt  with  iNixirt  to 

Rob— Evidence— Admissibilitt. 

On  a  trial  for  assault  with  intent  to  rob, 
evidence  that  there  was  on  the  night  of  the 
assault  and  bad  been  for  a  long  time  prior 
thereto  $200  to  $300  in  money  in  the  bouse  of 
accused  was  incompetent  to  rebut  the  inference 
that  accused  attempted  to  rob  one  of  his  money. 

[Ed.    Note.— For    other    cases,    see    Robbeir, 
Dec.  Dig.  i  23.»] 


Tv  otlMT  CHM  SM  um»  topic  and  Mctlon  NUMBER  In  Dee.  *  Am.  Diss.  1907  to  date,  *  R«portar  ladazas 


Digitized  by 


Google 


398 


86  NORTHEASTERN  REPORTER. 


(Ind- 


2.  RoBBEBT  (8  24»)— Assault  with  Intent 
TO  Rob— Evidence— Sufficiency. 

On  a  trial  for  assault  and  battery  with  in- 
tent to  rob,  evidence  held  to  identify  accused  as 
the  person  who  committed  the  offense. 

[Ed.  Note.— For  other  cases,  see  Robbeiy. 
Cent.  Dig.  %  34;  Dec.  Dig.  i  24.*] 

3.  Cbiminal  Law  (J  1159*)— Vebwct— Con- 
clusiveness. 

A  verdict  supported  by  evidence  will  not 
be  disturbed  on  appeal  on  the  ground  alone  tliat 
the  evidence  is  weak. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3075 ;   Dec  Dig.  |  1159.*] 

4.  Criminal  Law  (§  566*)— Evidbnck— Iden- 
tification OP  Accused. 

The  identification  of  one  charged  with 
crime  need  not  be  established  directly,  but  may 
be  established  by  circumstantial  evidence  satis- 
fying the  Jury  beyond  a  reasonable  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  1273 ;    Dec.  Dig.  i  566.*] 

5.  Obiuinal  Law  (|  448*)— Evidence— Opin- 
ions—Idbntification  OF  Accused. 

A  witness  may  testify  that  he  is  of  the 
opinion  that  accused  is  the  one  who  committed 
the  crime  charged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1043;    Dec.  Dig.  §  448.*] 

6.  Cbiminal  Law  (|  466*)  —  Opinion  Evi- 
DKNCB— Cboss-Examination  of  Witness. 

A  witness  testifying  to  his  ophiiou  that  ac- 
cused was  the  person  who  committed  an  assault 
may  be  cross-examined  as  to  his  means  of 
knowledge  or  the  facts  on  which  his  opinion  is 
based. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  1057 ;    Dec  Dig.  i  466.*] 

7.  Cbiminal  Law  (|1158*)— Appeal— Ques- 
tions of  Fact  — Weioht  of  Evidence  — 
Question  fob  Jubt. 

The  weight  to  be  given  to  the  testimony  of 
a  witness  that  he  is  of  the  opinion  that  accused 
is  the  person  who  committed  the  offense  charged 
is  for  the  jury  or  court  trying  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  115a*] 

Appeal  from  Circuit  Court,  Pike  County; 
R.  M.  Milbum,  Judge. 

Ellsba  Craig  was  convicted  of  assault  and 
battery  with  intent  to  rob,  and  lie  appeals. 
Affirmed. 

Wilson  &  Brumfleld,  for  appellant  James 
Bingham,  Atty.  Gen.,  A.  G.  Cavlns,  E.  M. 
White,  and  W.  E.  Thompson,  for  the  State. 

JORDAN,  C.  J.  The  state  prosecuted  ap- 
pellant upon  the  charge  of  having  committed 
an  assault  and  battery  upon  John  Hammond 
with  the  intent  to  commit  the  crime  of  rob- 
bery. Trial  by  jury;  verdict  returned,  find- 
ing him  guilty  as  charged  in  the  affldavit, 
and  that  he  was  45  years  of  age.  Over  his 
motion  for  a  new  trial,  he  was  sentenced  by 
the  court  to  be  Imprisoned  In  the  Indiana 
Ktate  prison  for  a  term  of  2  to  14  years  and 
to  pay  a  fine  of  $25.  From  this  Judgment, 
he  appeals  and  assigns  error  in  overruling 
his  motion  for  a  new  trial. 

At  the  trial  Serelda  Craig,  the  wife  of  ap- 
pellant, was  called  as  a  witness  In  bis  behalf. 
She  was  asked  by  counsel  the  following  ques- 
tion:   "Was    there    any   money   about   your 


house  [meaning  the  home  of  appellant]  at  that 
time  [meaning  the  night  on  which  the  assault 
was  made]?  Answer:  Yes."  To  this  ques- 
tion the  state  objected,  and  thereupon  ap- 
pellant's counsel  offered  to  show  tliat  the 
witness  was  the  wife  of  the  defendant;  tliat 
on  the  night  of  the  assault  in  qaestlon,  and 
for  a  long  time  prior  thereto,  there  had  been 
In  the  house  of  the  defendant  from  $200  to 
$300  In  money ;  that  he  knew  that  this  money 
was  there  at  the  time  the  assault  was  com- 
mitted. To  this  offer  to  prove  the  court  sus- 
tained the  objections  of  the  state,  to  which 
defendant  excepted.  His  counsel  Insist  that 
the  court  erred  In  denying  him  the  right  to 
prove  the  facts  which  he  offered  to  prove  by 
the  witness  relative  to  the  money  as  stated 
In  the  offer.  As  to  whom  the  money  which 
was  about  the  house  belonged,  the  record  does 
not  disclose.  The  contention,  however,  is  ad- 
vanced by  appellant's  counsel  that  It  would 
be  unreasonable  to  assert  or  contend  that  ap- 
pellant assaulted  Hammond,  the  prosecuting 
witness,  for  the  purpose  of  robbing  him  of 
his  money,  when  at  the  same  time  he  could 
have  gone  to  his  own  home  and  obtained 
money  which  was  in  bis  house.  Or,  In  other 
words,  they  argue  that  the  evidence  as  of- 
fered was  competent  to  rebut  any  inference 
that  might  be  drawn  that  appellant  was  at- 
tempting to  rob  Hammond  of  his  money.  It 
Is  certainly  manifest  that  the  evidence  In 
dispute  was  wholly  incompetent  for  the  pur- 
pose for  which  It  was  offered.  In  fact,  so 
for  as  the  record  discloses,  It  was  not  legiti- 
mate evidence  In  the  case  in  behalf  of  appel- 
lant for  any  purpose. 

The  next  and  final  contention  of  appellant's 
counsel  Is  that  the  verdict  of  the  Jury  is  not 
sustained  by  the  evidence.  Appellant  posi- 
tively denied  that  he  was  guilty  of  the  crime 
charged  against  him.  The  evidence  given  by 
him  and  also  that  of  his  wife  Is  contradictory 
and  in  conflict  with  that  which  was  given  by 
witnesses  who  testified  In  behalf  of  the  state. 
To  an  extent  the  evidence  against  the  ac- 
cused is  circumstantial.  That  which  Is  most 
favorable  to  the  state  may  be  said  to  estab- 
lish the  following  facts:  On  February  6, 
1908,  and  prior  thereto,  appellant  and  his 
wife  resided  In  the  rear  end  of  a  one-story 
building  situated  on  the  comer  of  Ninth  and 
Main  Streets,  In  the  town  of  Petersburg,  Pike 
county,  Ind.  The  front  part  of  this  building 
was  occupied  by  appellant  as  a  barber  shop. 
John  Hammond,  the  prosecuting  witness,  a 
man  62  years  old,  occupied  as  an  office  the 
room  adjoining  appellant's  barber  shop.  In 
this  office  he  transacted  the  business  of  a 
fire  and  life  Insurance  agent,  and  also  was 
the  secretary  of  and  collector  for  two  build- 
ing and  loan  associations.  He  collected  the 
dues  from  the  members  of  the  two  associa- 
tions. These  dues  were  generally  paid  to 
him  at  his  office  on  Thursday  night  of  each 
week,  between  th«  hours  of  7  and  9  o'dock. 
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On  Thursday  evening,  February  6, 1908,  after 
having  completed  bia  buBlnees,  he  closed  his 
-office  at  9  o'clock  a^d  left  for  his  home, 
about  four  blocks  distant  There  was  some 
moonlight  at  that  time.  When  he  left  his 
office,  he  had  about  his  person  checks  and 
money  to  the  amount  of  $200  which  he  had 
collected  that  night  Upon  leaving  his  office, 
he  passed  the  barber  shop  of  appellant  The 
latter  was  not  In  the  shop  at  the  time.  When 
Hammond  had  reached  an  alley  crossing 
near  his  own  home,  he  heard  some  one  ap- 
proaching from  the  rear,  and,  upon  turning 
to  see  who  the  person  was,  he  was  confront- 
ed by  a  large  man  who  Immediately  assault- 
ed blm  with  a  large  piece  of  rubber  hose, 
striking  him  over  the  head  with  the  hose. 
He  testified  at  the  trial  that  he  thought  at 
the  time  of  the  assault  his  assailant  was 
"Lish  Craig,"  the  defendant  He  had  seen 
Craig  on  the  same  evening,  about  6  o'clock, 
and  be  was  wearing  a  soft  slouched  hat 
This  hat  corresponded  with  the  one  worn  by 
the  person  who  made  the  assault.  During  the 
assault  Hammond  grabbed  his  assailant,  who 
continued  to  strike  him  during  the  struggle 
which  took  place  between  them.  The  blows 
which  he  received  cut  a  hole  through  his  hat 
and  lacerated  his  head.  He  bled  freely  from 
the  wounds  which  he  received  upon  the  head, 
and  was  so  Injured  that  his  head  was  in  a 
bad  condition  for  about  three  weeks.  Ham- 
mond testified  at  the  trial  that,  when  he  grab- 
bed his  assailant  he  hallooed  as  loud  as  he 
could ;  that  during  the  struggle  his  assailant 
broke  loose  and  ran  away,  failing  to  get 
any  of  the  money  which  he  had  about  hts  per- 
son. A  man  who  was  a  witness  at  the  trial 
testified  that  ss  he  was  passing  down  the 
street  on  the  side  opposite  to  the  place  where 
the  assault  was  committed,  his  attention  was 
attracted  by  the  outcry  of  some  person,  and 
thereupon  he  crossed  over  the  street,  and 
found  Hammond  standing  at  his  own  gate, 
bleeding  freely  from  wounds  received  about 
the  bead.  Before  the  witness  arrived  where 
Hammond  was  standing,  the  assailant  had 
made  his  escape,  and  was  not  recognized  by 
the  witness.  The  assault,  as  shown  by  the 
evidence,  took  place  about  10  minutes  after 
9  o'clock  at  the  place  heretofore  mentioned, 
In  Petersburg,  Pike  county,  Ind.  Prior  to 
its  commission  appellant  frequently  came  Into 
Hammond's  office,  and  would  say  to  him: 
"Ton  are  getting  considerable  money.  How 
much  have  you  collected  to-day?"  No  one 
but  appellant  ever  Inquired  of  Hammond  in 
regard  to  the  amount  of  money  he  was  col- 
lecting. A  witness  for  the  state  testified 
that  he  saw  appellant  In  the  afternoon  of  the 
day  on  which  the  assault  was  committed,  and 
he  was  wearing  a  soft  hat  On  the  evening 
of  the  same  day,  about  8  o'clock,  this  witness 
saw  a  man  near  the  mouth  of  tbe  alley  back 
of  Fleming's  stable.  From  what  tbe  witness 
could  see  of  the  man  in  the  alley  he  thought 
it  was  appellant    This  was  the  same  alley 


at  the  crossing  of  which  the  assault  was 
committed. 

Appellant  and  one  John  T.  Burton  had 
formerly  served  a  prison  sentence  together 
in  the  state's  prison.  Burton  testified  at  tbe 
trial  that  some  three  or  four  days  before 
the  assault  appellant  caqie  to  him  In  Peters- 
burg and  said:  "How  would  you  like  to 
get  some  money?  I  luiow  where  we  can  get 
it  dead  easy."  Burton,  In  reply  said:  "I 
would  rather  die  tn  the  street  than  do  any- 
thing like  that"  Appellant  then  said  to  him: 
"Don't  give  me  away,  or  don't  say  anything 
about  it"  The  day  Craig  was  arrested  on 
the  charge  In  question  Burton  was  passing 
a  tin  shop  In  which  Craig  was  at  the  time. 
He  called  to  Burton,  and  they  both  went  back 
to  a  coal  shed  and  had  a  talk.  Craig  there 
requested  Burton  to  say  that  the  talk  or  con- 
versation which  they  had  about  getting  the 
money  was  not  at  Petersburg,  but  at  Bridge- 
port another  town. 

There  was  also  evidence  given  In  regard 
to  appellant's  conduct  and  manner  the  day 
after  the  assault  tending  to  show  his  guilt 
On  the  day  following  the  commission  of  the 
offense  he  claimed  that  he  had  gone,  to  bed 
at  8  o'clock  on  the  previous  night  There  was 
evidence  on  the  trial,  however,  to  show  that 
on  the  night  of  the  assault  he  was  seen  in 
his  shop  as  late  as  10  o'clock.  In  the  after- 
noon of  the  day  following  the  assault  he 
changed  the  soft  hat  which  he  usually  wore 
and  put  on  a  stiff  hat.  He  mutilated  his  old 
one  by  cutting  off  the  brim.  Other  circum- 
stances disclosed  by  the  evidence  tending  to 
point  to  his  guilt  might  be  stated,  but  we 
deem  tliis  unnecessary.  The  evidence  fully 
sustains  the  verdict  of  the  Jury.  The  weight 
and  credit  to  be  given  to  It  was  a  matter 
wholly  within  the  province  of  the  Jury.  The 
settled  rule  in  this  Jurisdiction  Is  that  in  a 
case  In  which  there  Is,  as  in  this,  evidence 
to  support  the  Judgment  of  the  lower  court 
upon  every  material  point.  It  will  not  be 
disturbed  on  appeal  upon  the  question  of  the 
weight  of  the  evldeitce,  or,  in  other  words, 
the  Judgment  will  not  be  reversed  on  the 
ground  alone  that  the  evidence  In  the  case 
may  appear  to  be  weak  or  unsatisfactory. 
Lee  V.  State,  156  Ind.  541,  CO  N.  E.  299 ;  Deal 
v.  State,  140  Ind.  354,  39  N.  E.  930;  Shular 
V.  State,  160  Ind.  300,  66  N.  E.  746 ;  Larkin 
V.  State,  163  Ind.  375,  71  N.  B.  059 ;  Williams 
V.  State,  165  Ind.  472,  75  N.  B.  875,  2  L.  R. 
A.  (N.  S.)  248. 

In  this  appeal  there  Is  no  controversy.  In 
regard  to  the  commission  of  the  offense.  The 
material  question  over  which  there  may  be 
said  to  be  any  room  for  controversy  under 
the  evidence  Is  in  respect  to  the  Identity  of 
the  person  perpetrating  the  assault  in  ques- 
tion. Counsel  argue  that  no  Witness  positive- 
ly Identified  appellant  as  the  man  who  com- 
mitted the  crime.  In  addition,  however,  to 
the  circumstances  pointing  to  appellant  as  the 
perpetrator  of  the  offense,   Hammond,  the 
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prosecnMng  witness,  testified,  as  previously 
shown,  that  at  the  time  he  was  assaulted  be 
thought  Craig,  the  appellant,  was  the  assail- 
ant Parker,  another  witness,  testified  that 
on  the  night  the  offense  was  committed,  about 
an  hour  prior  thereto,  he  saw  a  man  In  the 
dlley  near  the  point  where  the  assault  was 
mada  This  witness  testified  tttat  at  the  time 
be  saw  this  man  In  the  alley  he  thought  he 
was  Craig.  As  a  general  rule,  a  wide  range 
Is  given  to  evidence  upon  the  question  of  the 
Identity  of  the  accused  person  with  the  guilty 
party.  Generally  speaking,  the  identification 
of  the  person  charged  with  the  commission  of 
the  offense  is  not  required  to  be  established 
by  direct  or  positive  evidence.  The  witness, 
upon  his  examination,  may  testify  that  he  be- 
lieves or  Is  of  the  opinion  that  the  accused  is 
the  person  who  committed  the  crime.  His 
means  of  knowledge,  however,  or  the  facts 
upon  which  he  bases  his  belief  or  opinion.  In 
respect  to  the  Identity  of  the  accused,  may 
be  thoroughly  tested  or  disclosed  upon  cross- 
examination.  The  weight  or  degree  to  be 
given  to  the  testimony  of  such  witness  or  wit- 
nesses Is  a  matter  for  the  determination  of 
the  Jury  or  court  trying  the  case.  People  T. 
Rolfe,  61  Cal.  640 ;  State  v.  Powers,  130  Mo. 
47a,  82  S.  W.  084 ;  State  v.  Cushenberry,  157 
Mo.  108,  56  S.  W.  737,  and  authorities  cited ; 
12  Cyc.  p.  882,  clause  "e,"  and  cases  there 
cited;  Wharton  on  Criminal  Eh'Idence  (9th 
Gd.)  I  459;  Glllett's  Indirect  Collateral  Evi- 
dence, {(  199,  213.  It  is  not  essential,  in  Or- 
der to  sustain  the  conviction  of  appellant, 
that  he  should  have  been  identified  at  the 
trial  as  the  guilty  person  by  positive  or  direct 
evidence.  It  was  sufficient  if  his  identifica- 
tion as  such  person  was  established  by  cir- 
cumstantial evidence  which  satisfied  the 
Jury  ui>on  that  question  beyond  a  reasonable 
doubt.  The  record  presents  no  error. 
Judgment  affirmed. 


on  Ind.  379) 

In  re  CARNEY'S  ESTATE. 

MYERS  V.  CARNEY.  (No.  21,372.) 

(Supreme  Court  of  Indiana.     Dec.   11,   1908.) 

1.  Wills   (}   629*)— Vestko   ob   Oontirgbht 
Estates— CoNSTBUCTioN— Remainders. 

The  law  fttvors  the  vesting  of  remainders 
absolutely  rather  than  contingently,  and  at  the 
earliest  possible  period,  and  presumes  rluit 
words  of  iKMtponement  relate  to  the  begiDning 
of  the  enjoyment,  and  not  to  the  vestiDg  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ont 
Dig.  fl  1461,  1462;   Dec.  Dig.  {  629.*] 

2.  Wills  (}  471*)— Construction. 

When  an  interest  or  estate  has  been  given 
in  clear  terms  in  one  clause  of  a  will,  such  in- 
terest or  estate  cannot  be  talcen  away  or  cut 
down  by  a  subsequent  clause  which  is  not  equal- 
ly decisive  of  the  testator's  intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IXg.  i  989;    Dee.  Dig.  i  471.*] 


8.  Wills    (|     449^— OoHamuorioir  — OoH- 

STBUonoir  Aoainbt  Iiitkstaot. 

No  presumption  of  an  intention  to  die  i»- 
testate  as  to  any  part  of  his  property  is  allow- 
able when  the  words  of  a  testator's  will  may 
fairly  carry  the  whole,  and  any  constmction 
wfaich  will  result  in  partial  intestacy  is  to  be 
avoided. 

lEd.  Note.— For  other  cases,  sea  Wills,  Cent 
.Dig.  I  065;    Dec.  Dig.  |  449.*] 

4.^11.1.8  (i  634*)— cohstbuotioif  —  estatxs 

Acquibed. 

Testator  gave  his  property  to  his  wife  for 
life  or  during  widowhood,  and  provided  that, 
on  her  death  or  remarriage,  his  estate  should 
be  distributed  to  the  heirs  of  a  decedent,  to  a 
grandchild,  and  to  children,  further  providing 
that  the  portion  to  be  paid  to  the  heirs  of  tiis 
decedent  ahonld  not  be  paid  until  they  arrived 
at  the  age  of  21,  and,  if  either  should  die  be- 
fore reaching  21,  the  portion  of  the  one  So  dy- 
in^  should  be  paid  to  the  survivors  except  bis 
children  should  take,  and  that  f  testator's 
grandson  or  either  of  the  living  children  should 
die  before  distribution,  his  or  her  portion  should 
descend  as  intestate  property.  Held,  that  the 
remainders  vested  immediately  on  testator's 
death,  and  that  on  the  death  intestate  of  a 
daughter  prior  to  the  death  of  the  widow,  her 
interest  descended  to  her  husband  as  her  only 
heir  at  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dea 
Dig.  f  634.*] 

Appeal  from  Circuit  Court,  Jennings  Oonn- 
ty;   P.  M.  Thompson,  Judge. 

Proceedings  for  the  settlement  of  the  final 
report  of  Henry  Carney,  Jr.,  executor  of  the 
will  of  Henry  Carney,  Sr.,  deceased.  From 
a  Judgment  adjudging  that  Jimea  W.  My- 
ers, executor  of  Elizabeth  Myers,  deceasedi, 
had  no  Interest  In  the  estate,  said  Myers  ap- 
peals. Transferred  from  the  Appellate  Court 
under  the  provisions  of  Bnnur  Atin.  St  1908y 
S  1394,  Bubdlv.  2.    Reversed,  with  directions. 

For  prior  report  see  84  N.  E.  S06. 

Batchelor  &  Son  and  Howe  &  Batchelor, 
for  appellant  Willard  New,  John  Overmey- 
er,  Burt  New,  and  F.  Bi  Littleton,  for  ap- 
pellee. 

MONTGOMERY,  J.  This  appeal  Is  from 
a  judgment  overruling  appellant's  exceptions 
to,  and  approving,  the  final  report  of  appel- 
lee as  executor  of  the  will  of  Henry  Cam^, 
Sr.,  deceased.  A  solution  of  the  question 
at  issue  requires  a  construction  of  the  will 
of  said  decedent,  which  was  executed  Jan- 
uary 1,  1883.  That  part  of  the  will  necessa- 
ry to  an  understanding  of  the  point  Involved 
reads  as  follows: 

"In  the  name  of  the  B«ievolent  Father 
of  all,  I  Henry  Carney,. Sen.,  of  the  county 
of  Jennings  and  state  of  Indiana,  make  and 
publish  the  following  as  my  last  will  and 
testament 

"First  t  bequeath  and  will  to  my  wlfe^ 
Nancy  Carney,  all  of  the  real  estate  of  -which 
I  die  the  owner,  to  have  and  to  hold  iso  Ion; 
as  she  continue  to  be  my  widow,  until  her 
death  therefor  and  during  her  natural  life. 

"Second.  When  my  said  wife  shall  cease 
to  be  my  widow  either  by  marriage  or  death. 
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it  Is  my  wQ]  that  my  real  estate  shall  be 
sold  and  the  proceeds  thereof  distributed  as 
follows,  to-wlt:  Xo  the  children  and  hehn 
of  John  Qam^,  deeeased,  named  as  follows: 
Anna  Carney,  Cora  Oarney,  Jamea  F.  Car- 
ney, John  R.  Carney  and  Henry  R.  Carney, 
tbe  one-eighth  of  the  proceeds  of  said  real 
estate.  To  the  child  of  Lucy  Barnum,  de- 
ceased, to-wlt:  Everett  Batniun,  'the  one- 
eighth  of  the  proceeds  of  the  sale  of  the  real 
estate;  to  Mary  McNeelan,  Elisabeth  Myers, 
Thomas  B.  Carney,  Sarah  Hendricks,  Heniy 
Carney,  Jr.,  and  £knma  Carney,  each  the  un- 
divided one^lghth  of  the  proceeds  of  the 
sale  of  tbe  said  real  estate. 

'Tlilrd.  As  to  the  personal  estate  of  which 
I  may  die  possessed.  Including  notes  and  ac- 
counts and  choses  In  action  of  every  kind,  I 
will  and  bequeath  the  same  to  my  wife  so 
long  as  she  continues  to  be  my  widow  and  If 
she  does  not  marry  then  during  her  natural 
life  coupled  with  the  power  to  sell  and  dis- 
pose of  the  same  absolutely  iu  her  discre- 
tion and  with  the  further  power  to  purchase 
other  property  with  the  proceeds  thereof  to 
be  held  by  her  In  the  same  way  and  witii  the 
same  power  of  disposition  and  at  the  mar^ 
riage  of  my  said  wife  or  at  her  death  what* 
ever  remains  of  my  iKrsonal  estate  or  that 
which  has  been  purchased  because  and 
through  the  proceeds  thereof,  the  same  shall 
be  sold  and  tbe  proceeds  divided  as  I  hav'e 
herein  provided  for  the  division  of  the  pro* 
ceeds  arising  from  the  sale  of  my  real  es- 
tote. 

"Fourth.  The  portion  to  be  paid  to  the 
heirs  of  John  Carney  hereinbefore  provided 
shall  not  be  paid  to  them  until  they  arrive 
and  become  twmity-otae  years  of  age;  that 
is,  each  shall  be  paid  his  or  her  part  as  he 
or  she  shall  become  twenty-one,  if  at  that 
time  the  real  and  personal  property  shall 
have  been  sold  and  the  proceeds  collected 
as  hereinbefore  provided,  if  either  one  of 
the  said  heirs  of  the  said  John  Carney  shall 
die  before  reaching  twenty-one  years  of  age 
or  before  distribution,  his  or  her  portion  as 
the  case  may  be.  shall  be  paid  to  tbe  surviv- 
ors except  be  or  she  have  children,  in  which 
case  the  portion  that  wonld  come  to  tbe 
parent  shall  go  to  such  children. 

"Fifth.  If  my  grandson,  Everett  Bamnm, 
or  dther  one  of  my  living  children  shall  die 
before  the  dlstributiotn  of  my  estate  as  here- 
inbefore provided,  his  or  her  portion  sball 
descend  as  provided  by  law  where  a  person 
dies  tntestate." 

Tbe  six  l^^atees,  other  than  grandchildren^ 
named  in  item  2  of  the  will  were  children  of 
the  testator,  and  at  the  time  of  his  death 
bis  wife,  children,  and  grandchildren  named 
In  the  will  were  living  and  constituted  all 
his  beirs  at  law.  At  the  time  the  will  was 
made,  and  also  at  tbe  testator's  death,  all 
his  living  children  were  married  and  had  a 
chUd  or  children  living,  except  Emma  Gar^ 
n^.  Three  of  the  children  Iiave  died  since 
tbe  testator's  death.  Misabeth  Myers  died 
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June'  16,  1S94,  leaving:  appellant,  her  hus- 
band, as  her  only  heir  at  law,  her  only  child, 
Elmer,  having  died  June  6,  1887,  subsequent 
to  the  death  of  testator.  Mary  J.  McXeelan 
died  in  the  year  1886  or  1887,  leaving  a  hus- 
band and  four  children  surviving  her.  Sar- 
ah J.  Hendricks  died  during  the  year  1883, 
leaving  a  husband  and  three  children  surviv- 
ing her.  The  wife  of  the  testator,  Nancy 
Carney,  remained  a  widow  until  her  death, 
which  occurred  January  26,  1905.  Elizabeth 
Myers  having  died.  Intestate,  before  the 
death  of  her  mother  and  before  distribution 
of  tbe. estate,  the  immediate  question  for  de- 
cision is  whether  the  share  bequeathed  to 
her  by  this  will,  being  under  $1,000  in  amount 
and  value,  descended  to  appellant  as  her  sole 
heir  or  went  in  accordance  with  the  laws 
of  descent  to  the  heirs  at  law  of  the  testa- 
tor. 

Appellee's  contention  is 'that  the  will  in 
controversy  gave  the  testator's  wife  an  es- 
tate for  life  or  during  widowhood,  with  re- 
mainder to  the  beneficiaries  named,  but  con- 
tingent upon,  their  living  antU  the  time  fixed - 
for  distribution;  and,  in  case  of  the  death 
of  any  legatee  before  dlstributlou,  his  or 
ber  share  lapsed  and  passed  from  the  testa> 
tor  to  his  heirs  under  the  laws  of  descent; 
that,  Elizabeth  Myers  having  died  before 
distribution,  the  undivided  one-eighth  of  the 
estate  devised  and  bequeathed  to  her  was 
thereby  divested,  and  descended  to  the  heirs 
of  the  testator  la  accordance  with  the  laws 
of  descent.  Appellant's  contention  is  that, 
upon  tlie  death  of  the  testator,  an  absolute 
estate  in  fee  vested  in  the  beneOclarles  nam- 
ed, the  enjojiment  of  which  only  was  post- 
poned until  the  death  or  marriage  of  the  life 
tenant,  and  a  sale  of  the  estate  and  distribu- 
tion of  the  proceeds;  that  mizabeth  Myers, 
having  survived  the  testator,  took  a  vested 
interest,  which  upon  her  snbsequent  death 
went  to  her  heirs  under  tlie  laws  of  descent, 
and,  having  died  intestate,  her  undivided 
one-eighth  part  of  the  estate  descended  to 
her  husband  James  W.  Myers  as  her  only 
h^r  at  law.  The  estate  given  to  the  chil- 
dren of  John  Carney,  deceased.  Is  subject  to 
certain  special  provisions,  about  which  there 
is  no  controversy.  The  dispute  grows  out  of 
the  proper  interpretation  of  the  fifth  item  of 
the  will  in-  connection  with  its  other  provi- 
sions; appellant's  Insistmce  being  that,  in 
case  of  the  death  of  any  one  of  the  beuefl- 
claries  referred  to  before  distribution,  his  or 
her  portion  descends  to  his  or  her  hdrs,  and 
appellee  claiming  that,  in  case  of  such  death, 
the  portion  of  the  estate  Intended  for  such 
beneflclary  should  descend  from  the  testa- 
tor to  his  heirs.  Oroosing  counsel  agree  up- 
on many  of  the  cardinal  rules-  of  construc- 
tion, yet  disagree  widely,  as  stated.  In  their 
conclusions  as.  to  the  meaning  of  this  will. 

It  is  conceded  that  the  law  favors  the 
vesting  of  remainders  absolutely  rather  than 
contingently,  and  at  the  earliest  possible  pe- 
riod, and  presumes  that  words  «{  postpone- 
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ment  relate  to  the  besinnlng  of  the  enjoy- 
ment, and  not  to  the  vesting  of  the  estate. 
Campbell  v.  Bradford,  166  Ind.  451,  77  N.  E. 
849;  Taylor  t.  Stephens,  165  Ind.  200,  74  N. 
B.  980;  Gingrich  v.  Gingrich,  140  Ind.  227, 
45  N.  E.  101;  Moores  t.  Hare,  144  Ind.  578, 
43  N.  B.  870;  Tludall  v.  Miller,  148  Ind.  837, 
41  N.  B.  635;  Fowler  et  al.  y.  Dubme,  148 
Ind.  257,  42  N.  B.  623;  Bollng  v.  MUler,  133 
Ind.  602,  33  N.  E.  354;  Borgner  t.  Brown, 
133  Ind.  391,  83  N.  B.  92;  Wright  t.  Caiar- 
ley,  129  Ind.  257,  28  N.  B.  706;  Hellman  v. 
Hellman,  129  Ind.  59,  28  N.  B.  310;  Brace  t. 
BlBseU,  119  Ind.  626,  22  N.  B.  4,  12  Am.  St. 
Bep.  436;  Amos  v.  Amos,  117  Ind.  19,  19  N. 
E.  539;  Hoover  v.  Hoover,  116  Ind.  498,  19 
N.  B.  463;  Davidson  v.  Hntchlns,  112  Ind. 
322,  13  N.  E.  106;  Davidson  t.  Bates,  111 
Ind.  891,  12  N.  EL  687;  Harris  v.  Carpenter, 
109  Ind.  640,  10  N.  B  422;  Davidson  v. 
Koebler,  76  Ind.  398;  Miller  v.  Keegan,  14 
Ind.  502.  It  Is  also  a  familiar  principle 
that,  when  an  interest  or  estate  has  been 
given  In  clear  terms  in  one  clause  of  a  will, 
such  Interest  or  estate  cannot  be  taken  away 
or  cnt  down  by  a  subsequent  clause  which  Is 
not  equally  dear  and  decisive  of  the  testa- 
tor's Intention.  Stlmson  v.  Bonndtree,  168 
Ind.  169,  78  N.  B.  331,  80  N.  R  149i  Snod- 
grass  V.  Brandenbnry,  164  Ind.  59,  71  N.  E. 
137.  72  N.  E.  1030;  langman  v.  Marbe,  156 
Ind.  330.  58  N.  B.  191;  Lumpkin  v.  Rodgers, 
155  Ind.  286,  68  N.  B.  72;  Rusk  v.  Zuck,  147 
Ind.  388,  45  N.  E.  691,  46  N.  E.  674;  Mul- 
vane  v.  Rude,  146  Ind.  476^  45  N.  B.  659; 
Orth  et  al.  v.  Orth.  146  Ind.  184,  42  N.  B 
277,  44  N.  B.  17,  82  L.  B.  A.  298.  57  Am. 
St  R^.  186;  Rodgers  v.  Wlnlcelspeck,  143 
Ind.  373,  42  N.  E.  746;  Fowler  v.  Dnhme, 
143  Ind.  257.  42  N.  B.  623;  Mitchell  v.  Mitch- 
ell. 143  Ind.  113,  42  N.  B.  465;  Boss  v.  Boss, 
135  Ind.  367,  35  N.  B.  9;  CBoyle  v.  Thomas, 
116  Ind.  248,  19  N.  E.  112;  Allen  v.  Cray- 
craft,  109  Ind.  476,  9  N.  E.  919,  53  Am.  Bep. 
425;  Hochstedler  v.  Hochstedler,  108  Ind. 
506,  9|  N.  E.  467;  Bailey  v.  Sanger,  108  lod. 
264,  9  N.  B.  169.  No  presumption  of  an  In- 
tention to  die  intestate  as  to  any  part  of  his 
property  Is  allowable  when  the  words  of  a 
testator's  will  may  fairly  carry  the  whole; 
and  any  construction  which  will  result  in 
partial  Intestacy  is  to  be  avoided  unless  the 
language  of  the  will  ctMupels  such  interpreta- 
tion. Murphy  y.  Brown,  159  Ind.  106,  62  N. 
B.  275;  Korf  y.  Gericbs.  145  Ind.  134,  44 
N.  E  24;  Borgner  y.  Brown,  133  Ind.  391. 
33  N.  B.  92;  Mills  v.  Franklin,  128  Ind.  444, 
28  N.  E.  60;  Morgan  v.  McNeeley,  126  Ind. 
537,  26  N.  E.  395;  Boy  v.  Bo  we,  90  Ind.  54; 
Spntgeon  y.  Schelble,  43  Ind.  216;  Gate  y. 
Cranor,  30  Ind.  292.  These  rules  of  con- 
Btmctton  are  founded  upon  substantial 
grounds,  and  have  been  established  to  serve 
as  aids  in  determining  the  true  Intention  of 
the  testator  in  doubtful  cases,  but  not  to 
overthrow  such  Intention  If  it  suflBcIently  ap- 
pears without  such  aids.  The  second  and 
third  Items  of  this  wUl  gave  to  Elisabeth 


Myers  without  condition  or  qualification  an 
undivided  one-^gbth  of  the  testator's  proper- 
ty upon  the  death  or  marriage  of  his  widow. 
It  is  quite  clear  that  under  these  provisions, 
and  lu  the  absence  of  the  fifth  clause  of  the 
will,  she  would  have  been  vested  at  once 
upon  the  death  of  her  father  with  a  re- 
mainder lu  fee  and  absolute,  which  upon  her 
death  would  have  descended  to  her  heirs. 
Item  4  Is  not  in  dispute,  and  affords  uo 
light  upon  the  controverted  question,  since 
It  concerns  only  the  children  of  John  Carney, 
deceased,  postponing  the  enjoyment,  of  their 
legacies  until  they  severally  become  twenty- 
one  years  of  age,  and  providing  that.  In  case 
of  the  death  of  any  child  without  descend- 
ants, the  survivors  should  take  the  wholes 
If  the  will  is  construed  In  accordance  with 
appellee's  views,  it  suspends  the  vesting  of 
the  remainder  until  final  distribution  of  the 
estate,  destroys  the  absolute  title  given  by 
items  2  and  3  by  the  doubtful  words  of 
clause  6,  and  renders  the  testator  Intestate 
as  to  three-eighths  of  his  property.  This 
holding  would  violate  the  three  familiar  and 
well-settled  rules  above  mentioned,  govern- 
ing the  construction  of  wills,  and  in  our 
opinion  would  subvert  the  intention  of  the 
testator.  The  construction  contended  for  by 
appellant,  and  with  which  we  agree,  effects 
a  vesting  of  the  r«nainder  immediat^y  upon 
the  death  of  the  testator,  makes  testamenta- 
ry disposition  of  the  entire  estate,  and  har- 
monizes the  fifth  with  the  second  and  third 
clauses  of  the  will. 

It  is  argued  by  appellee's  counsel  that  the 
testator's  dominant  purpose  was  to  witlihold 
all  his  estate  from  his  sons-in-law  and 
daughters-in-law.  Nothing  in  the  will  as  it 
appears  to  us  compels  this  view.  In  our 
opinion  his  paramount  desire  was  to  make 
ample  provision  for  Ills  wife  by  giving  her 
the  benefit  of  bis  entire  estate  so  long  as 
she  remained  bis  widow  and  unmarried  and 
needed  support,  and  upon  her  remarriage,  in 
which  event  her  maintenance  would  be  de- 
volved upon  another,  or  death,  the  property 
was  to  be  divided  equally  among  his  chil- 
dren living  at  the  time  of  his  death  and  the 
descendants  of  such  as  were  dead  substan- 
tially as  the  law  of  descents  would  have 
cast  it  If  Henry  Carney,  Sr.,  had  died  in- 
testate, when  he  did  die,  neither  the  widow 
of  his  deceased  son  nor  the  surviving  hus- 
band of  his  deceased  daughter  would  have 
directly  inherited  any  part  of  his  estate,  and 
In  the  nature  of  probabilities  would  scarcely 
have  outlived  their  children  and  Inherited 
through  them.  The  making  of  a  will  was 
accordingly  not  reasonably  necessary  to  keep 
his  property  substantially  in  the  blood  of  his 
descendants.  At  the  time  of  the  execution 
of  this  will  and  the  death  of  the  testator, 
Elizabeth  Myers  had  a  son,  Sarah  Hendricks, 
two  children,  and  Mary  McNeelan,  four  chil- 
dren, all  living.  We  have  seen  that  provi- 
sion was  made  for  the  children  of  his  son 
and  daughter  who  had  previously  died,  and, 
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In  the  absence  of  any  ligbt  from  the  will,  we 
are  unable  to  conceive  that  the  testator's 
Intention  was  that  the  Inheritance  of  his 
other  grandchildren  should  depend  upon  the 
mere  chance  as  to  whether  their  mother 
should  die  the  day  before  or  the  day  after 
final  distribution  of  his  estate.  If  appellee's 
construction  of  this  will  were  correct,  the 
children  of  Mrs.  Hendricks  and  of  Mrs.  Mc- 
Neelan  would  not  with  the  surviving  hus- 
band take  the  legacy  Intended  for  their 
mother,  but.  Instead,  Inheriting  per  stirpes 
as  heirs  of  their  grandfather,  the  testator, 
would  get  only  the  one-eighth  part  thereof. 
This  plan  of  distribution  would  be  Inequita- 
ble and  out  of  harmony  with  that  equal 
division  of  his  estate  among  his  children  and 
the  descendants  of  those  who  had  died,  which 
we  think  was  the  manifest  desire  of  the  tes- 
tator. It  Is  our  conclusion,  therefore,  that 
the  descent  In  case  of  death  before  distribu- 
tion Intended  by  Item  five  of  the  will  was 
to  be  from  the  legatees  to  their  heirs,  and 
not  from  the  testator  to  his  heirs;  that  Eliz- 
abeth Myers  under  the  will  took  a  vested 
Interest  In  an  undivided  one-eighth  of  the 
testator's  estate  immediately  upon  his  death; 
and  that  upon  her  subsequent  death.  In- 
testate, leaving  her  husband,  James  W.  My- 
ers, as  her  only  heir  at  law,  such  Interest 
descended  to  him. 

The  order  and  Judgment  of  the  court  over- 
ruling appellant's  exceptions  to  and  approv- 
ing the  final  report  of  appellee  as  executor 
of  the  win  of  Henry  Carney,  Sr.,  deceased, 
is  reversed,  with  directions  to  sustain  appel- 
lant's motion  for  a  new  trial,  and  for  fur- 
ther proceedings  not  inconsistent  with  this 
opinion. 

an  ind.  364) 

ROCKBR  et  al.  v.  METZGER  et  al. 
(No.  21,127.) 

(Supreme  Court  of  Indiana.     Dec.  10,  1908.) 

1.  CouKTS   (S  93*)  —  Rtjles   o»  Dbcibiok  — 
Rxn:,E8  OT  Pbopebtt. 

The  rale  that  where  a  testator,  leaving  nei- 
ther child  nor  parent,  devises  his  real  estate  to 
his  wife  for  life  with  remainder  to  others,  and 
the  wife  elects  to  take  under  the  statute,  the 
wife  takes  in  fee  under  Act  May  14.  1852,  }{i 
17,  27  (Rev.  St.  1881.  Si  2483,  2491;  Bums' 
Ann.  St.  1901,  »  2640,  2042;  Bums'  Ann.  St. 
1908,  a  3014,  3029),  a  third  of  the  land  owned 
by  testator,  and  under  section  26  of  the  act 
(Rev.  St.  1881,  i  2490;  Bums'  Ann.  St.  1901.  S 
2651;  Bums'  Ann.  St  1908,  i  3028)  she  takes 
as  heir  the  remaining  two-thirds  for  her  life  be- 
cause not  disposed  of  by  will.  Is  a  rale  of  prop- 
erty, since  it  has  existed  for  40  years,  during 
wluch  time  it  has  been  frequently  affirmed  and 
the  court  will  not  overrule  it,  though  convinced 
that  the  decision  is  Incorrect. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ii  89-93 ;    Dec.  Dig.  |  93.*] 

2.  Wills  (J  487*)— Constbuction— PKEStncp- 

TIONS. 

The  coart  will  presume  that  a  testator 
made  his  will  with  knowledge  of  the  law  as  de- 
clared  by   the   Supreme   Court   more   than   40 


years  before,  and  frequently  affirmed  by  sub- 
sequent decisicms. 

(Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  487.*] 

Appeal  from  Probate  Court,  Marlon  Coun- 
ty; M.  W.  A.  Walker,  Judge. 

Action  by  Albert  E.  Metzger,  executor  of 
Frederick  Beck,  deceased,  and  others,  against 
Margaretha  Rocker  and  others  to  obtain  an 
order  to  sell  real  estate  to  pay  debts  of  the 
estate.  From  a  judgment  granting  the  re- 
lief, defendants  appeal.    Affirmed. 

Weaver  &  Young,  for  appellants.  Means  & 
Buenting  and  Lucius  B.  Swift,  for  appel- 
lees. 

MONKS,  J.  This  was  a  proceeding,  brought 
by  appellee  Metzger,  executor  of  the  last 
will  of  Frederick  Beck,  deceased,  against  the 
widow  of  said  testator  and  his  devisees  to 
obtain  an  order  to  sell  his  real  estate  to  ^ay 
the  liabilities  of  said  estate.  It  appears  from 
the  record  that  said  Frederick  Beck  died 
testate  in  Marion  county  in  the  year  1906,  that 
he  left  no  father  or  mother  nor  any  descend- 
ants surviving  him,  that  his  only  heir  was 
Margaretha  Beck,  his  widow.  A  sister  and 
the  children  of  a  deceased  sister  survived 
him.  Said  testator  devised  to  his  widow  all 
his  real  estate  during  her  life,  and  gave  all 
his  personal  property  "to  be  her  own  ab- 
solutely forever."  "At  the  death  of  his  wife" 
be  devised  to  a  daughter  of  his  widow,  by  a 
former  husband,  his  "homestead  property  to 
be  hers  absolutely."  "At  the  death  of  his 
wife"  he  directed  that  all  of  bis  real  estate, 
except  said  homestead,  be  sold  and  conveyed 
by  his  executor,  and  that  all  money  received 
by  his  executor  from  his  real  estate  and  from 
all  sources,  after  paying  necessary  debts 
and  expenses,  be  divided  among  five  persons 
named  therein.  Maria  Kabel,  who  was  to 
receive  one-fourth  of  said  money  under  said 
last  clause,  died  before  the  testator,  leaving 
as  her  only  heirs  her  three  sisters.  The  wid- 
ow of  said  testator  on  December  28,  1906, 
within  one  year  after  said  will  was  admitted 
to  probate,  properly  filed  her  election  in 
writing,  renouncing  her  rights  under  said 
will  and  taking  under  the  statute.  Appel- 
lants filed  an  answer  to  said  petition,  object- 
ing to  said  sale,  and  alleging  "that  the  widow 
bad  accepted  the  provisions  of  said  will,  and 
was  thereby  estopped  from  renouncing  the 
same,  and  that  the  election  alleged  to  have 
been  filed  in  the  clerk's  ofBce  was  void,  and 
that  she  was  not  as  widow  entitled  to  the 
$500  from  the  estate,"  under  section  2786, 
Bums'  Ann.  St  1908  (section  2424,  Bums' 
Ann.  St.  1901).  The  court  below  found  and 
adjudged:  That  "the  widow  had  properly 
elected  to  take  under  the  law,  and  not  un- 
der the  provisions  of  said  will,  and  that  by 
reason  of  said  election,  as  widow,  she  Is  en- 
titled to  the  undivided  one-third  in  fee  simple 
of  all  of  the  real  estate  owned  by  said  tes- 


•For  other  caiei  lee  sun*  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


4M 


86  NOBTHBASTERN  RSiPOBTEB. 


(Ind. 


tator  at  the  time  of  bis  ^atli,  and  also  the 
sum  of  $500  allowed  her  as  widow  by  section 
2786,  Burns'  Ann.  St  1908  (section  2424, 
Burns'  Ann.  St  1901),  and  that  by  reason 
of  said  election  to  take  under  the  law,  the 
estate  of  said  testator  remains  and  Is  nnde- 
Tised  during  the  life  of  said  widow,  and  that 
the  share  of  one-foartb  derfsed  to  Maria 
Kabel,  to  haye  been  paid  at  the  death  of  the 
widow,  has  lapsed  on  account  of  her  death 
before  the  death  of  the  testator,  she  not 
being  a  descendant  of  the  testator  anQ  the 
same  remains  and  Is  undevised.  Maxwell  t. 
Featherston,  83  Ind.  339.  That  said  widow 
Is  the  sole  and  only  heir  of  said  testator, 
and  as  such  heir  she  is  entitled  to  all  of  said 
life  estate  and  all  of  the  share  devised  to 
said  Maria  Kabel.  That  the  jpersonal  prox>- 
erty  is  insufficient  to  pay  the  liabUitles  of 
said  estate  and  ordered  that  the  undevised 
estate  during  the  life  of  the  widow  in  all  the 
lands  owned  by  the  testator  at  the  time  of 
his  death  or  so  much  thereof  as  may  be  nec- 
essary be  sold  to  pay  the  liabilities  of  said 
estate."  Appellants  filed  a  motion  for  a  new 
trial,  which  was  overruled.  The  only  error 
assigned  is  that  the  court  erred  In  overrul- 
ing appellant's  motion  for  a  new  trial. 

The  only  causes  assigned  for  a  new  trial 
and  not  waived  are :  (1)  The  decision  of  the 
court  is  not  sustained  by  suflaelent  evidence. 
<2)  The  decision  of  the  court  is  contrary  to 
law.  Counsel  for  the  appellants  contend  that 
when  the  widow,  as  in  this  case,  "renounced 
a  life  estate  and  took  under -the  statute  one- 
third  in  fee  simple  in  all  the  real  estate  of 
which  her  husband  died  the  owner,  she  there-  , 
by  disappointed  the  devisees  of  the  fee,  and 
they  will  be  given  the  life  estate  in  the  un- 
divided two-thirds  of  said  real  estate  from 
the  time  of  such  renunciation ;  that  the  wid- 
ow's renunciation  terminated  her  life  e8tat«> 
and  appellants  took  at  once  the  same  as  if 
the  widow  was  dead" — citing  2  Jarman  on 
'Wills  (Am.  Notes  Ed.)  page  7,  note  5;  Jar- 
man  on  Wills  (6th  Ed.  by  Biglow)  pp.  568, 
569,  536,  537;  lox  v.  Bumery,  68  Me.  121; 
Jennings  v.  Jennings,  21  Ohio  St  56,  SO,  81, 
and  authorities  cited.  "That,  under  this  rule, 
the  deceased  died  testate  as  to  all  his  property 
except  the  lapsed  devise  to  Maria  Kabel,  and 
the  court  therefore  erred  in  not  ordering  said 
lapsed  devise  sold  to  pay. debts,  as  required 
by  section  3125,  Bums'  Ann.  St.  1908  (section 
2739,  Bums'  Ana.  St  1901),  which  provides 
that,  when  a  testator  'left  undevised  real  es- 
tate,' the  same  must  be  first  sold  to  pay  debts 
before  devised  real  estate  can  be  sold,  in- 
stead of  said  life  estate  which  was  not  left 
undevised  by  his  will." 

(Counsel  for  appellants  concede,  however, 
that  to  sustain  their  -contention  that  said 
life  estate  in  said  real  estate  was  devised, 
and  not  undevised  as  held  by  the  court  be- 
low, and  the  contention  that  by  the  election 
of  the  widow,  they  were  entitled  to  the  pos- 
session and  enjoyment  of  the  estate  devised 
to  them  the  same  as  if  the  widow  were  dead, 


we  must  overrule  Busing  v.  Busing  (186^  25 
Ind.  63,  Dale  v.  BarUey  (1877)  58  Ind.  101, 
and  Morris  t.  Morris  (1889)  119  Ind.  341,  21 
N.  E.  918.  Said  cases  hold  where  a  testator, 
who  dies  leaving  no  child  and  no  father  or 
mother,  devises  his  real  estate  to  his  widow 
during  her  life  and  at  her  death  to  .other 
persons  named,  that  if  the  widow  elects  to 
take  under  the  statute,  and  not  under  the 
will,  she  is  entitled  to  one-tblrd  of  the  land 
owned  by  her  husband  at  the.  time  of  his 
death  In  fee  simple  under  sections  17  and 

27  of  the  act  approved  May  14,  1852  (1  Rev. 
St  1852,  p.  248,  being  sections  3014,  3029, 
Burns'  Ann.  St  1908;  sections  2640,,  2652, 
Bums'  Ann.  St  1901;  sections  2483,  2491, 
Rev.  St  1881),  and  that,  as  the  other  two- 
thirds  of  said  real  estate  during  the  life  of 
the  widow  was  not  disposed  of  by  the  wUl 
and  was  therefore  undevised,  she  took  as 
heir  under  section  26  of  said  act  being  sec- 
tion 3028,  Bums'  Ann.  St  1908  (decUon  2651, 
Bums'  Ann.  St  1901;  section  2490,  Rev.  St 
1881),  which  provides  that  "if  a  husband  or 
wife  dies  intestate,  leaving  no  child,  or  fa- 
ther or  mother,  the  whole  of  his  or  her  prop- 
erty, feal  and  personal,  shall, go  to  the  sur- 
vivor"; that  said  section  26  should  be  con- 
strued as  if  it  provided  that  "If  a  husband 
<x  wife  die  leaving  an  estate  undevised  and 
leaving  no  child  and  no  father  .or  mother, 
the  whole  of  such  undevised  estate  shall  de- 
scend to  the  survivor" ;  that  the  word  "intes- 
tate" refers  to  the  property,  and  not  the  de- 
cedent This  construction  of  said  section  26 
was  approved  and  followed  in  Lindsay  v. 
i^ndsay,  47  Ind.  283;  Waugh  v.  Riley,  68 
Ind.  ,482;  Wilson  v.  Moore,  86  Ind.  244,  248, 
249 ;  Hauk  v.  McComas,  98  Ind.  460,  464,  465 ; 
Thomas  t.  Thomas,  108  Ipd.  678,  9  N.  E.  457 ; 
Collins  T.  Collins,  126  Ind.  669,  25  N.  E.  704, 

28  N.  B.  190. 

In  Cool  V.  Cool,  54  Ind.  225,  decided  at  the 
November  term,  LS76,  the  court  followed  and 
appt<oved  Busing  v.  Busing,  supra,  and  hdd 
that  where  a  testator,  who  dies  ^ving.  no 
child  and  no  father  or  mother,  devises  bis 
real  estate  to  his  wife  so,  long  as  she  remains 
his  widow,  and  directs  that  after  the  death 
ot  bis  wife  that  bis  prc^erty  shall  be  divided 
among  the  children  of  his  brothers  and  sis- 
ters, and  bis  .widow  ta^es  under  the  law  and 
not  under  the  will,  that  by  such  election  not 
to  take  under  the  will,  the  estate  during  her 
life  vfas  not  disposed  of.  by  the  will,  but  Was 
undevised,  and  went  to  tier  as  heir  under  Said 
section  26,  supra.  In  Uauk  v.  McComas,  98 
Ind.  460,  decided  in  1884,  the  testator  devised 
to  each  of  his  three  sons  40  acres  of  land, 
and  to  his  widow  77.62  acres  of  land  during 
her  life,  and,  after  her  death,  the  same  was 
to  be  equally  divided  between  bis  three  daugh- 
ters.. The  widow  elected  to  take  under  the 
law,  and  not  under  the  will.  The  daughters 
claimed  that  the  widow  after  her  election  to 
take  under  the  law  owned  the  undivided  one- 
third  and  the  daughters  the  remainder  of 
said  77.62  acres,  with  the  right  of  immediate 
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poe8csai<Hi  and  enjoyment  The  oooit  beld 
that  In  tblB  claim  the  daughters  were  mis- 
taken ;  that,  when  the  widow,  elected  to  take 
under  the  law,  she  became  entitled  to  an  un- 
dlylded  one-third  of  each  40-acre  tract,  and 
an  '  undivided  one-third  of  the  77.62«cr« 
tract ;  that  the  daughters  did  not  become  the 
owners  of  the  residue  of  the  last-named  tract ; 
that  the  widow's  election  did  not  accelerate 
the  poesession  or  enjoyment  of  the  estate  d» 
riaed  to  them,  nor '  enable  them  to  take  It 
before  her  death  (citing  Busing  t.  Ruslng,  25 
Ind.  63,  and  Ckiol  t.  Cool,  M  Ind.  225) ;  that 
the  widow's  election  to  take  under  the  law 
was  a  rejection  of  the  life  estate  under  the 
will  and  consequently  no  disposition  was 
made  of  such  estate  by  the  will  (citing  Dale 
T.  Bartley,  68  Ind.  101 ;  Wilson  r.  Moore,  86 
Ind.  244);  that  the  ondlTlded  two-thirds  of 
said  77.62  acres  during  the  life  of  the  .widow 
being  underlsed  on  account  of  her  said  elec- 
tion descended  under  the  statute  of  descent 
to  the  three  sons  and  three  daughters  of  the 
teotator  as  his  heirs ;  and  that  said  daughters 
took  said  undivided  two-thirds  in  fee  simple 
under  the  will,  and  were  entitled  to  the  poe- 
session and  enjoyment  thereof  after  the  death 
of  the  widow.  See,  also,  Armstrong  v.  Ber- 
reman,  13  Ind.  422.  This  has  been  the  rule 
in  cases  like  the  one  before  us  since  the  de- 
dsion  of  Busing  r.  Busing,  supra,  In  1865,  a 
period  of  more  than  40  years.  During  said 
period  said  rule  has  been  approved  and  re- 
afiBnned  by  many  decisions  of  this  court  as 
above  shown.  Wills  have  been  made  and 
title  to  real  estate  acquired  by  purchase 
upon  the  faith  of,  and  in  reliance  upon,  the 
rule  thus  established,  and  the  same  has  there- 
tore  become  a  rule  of  property.  For  this 
reason,  even  If  we  were  convinced  that  said 
decisions  were  incorrect,  we  should  be  un- 
willing to  overrule  them  as  appiellants  ask  us 
to  dou  Board  v.  AUman,  142  Ind.  673,  692, 
42  N.  E.  206,  39  L.  R.  A.  58;  Hines  v.  Driver, 
89  Ind.  839;  Grubbs  v.  State,  24  Ind.  295; 
Harrow  v.  Myers,  29  Ind.  469;  RockhlU  v. 
Nelson,  24  Ind.  422.  We  must  presume  that 
the  testator  In  this  case  made  bis  will  with 
a  knowledge  of  said  rule,  and  in  the  light  of 
the  meaning  of  the  words  used  therein.  Tay- 
lor V.  Stephens,  165  Ind.  200,  204,  74  N.  B. 
980.  After  a  careful  examination  of  the  evi- 
dence^ we  canfiot  say  that  the  finding  of  the 
court,  as  to  any  of  the  issues,  including  the 
validity  of  the  widow's  election  and  her  right 
to  the  $500  allowed  to  a  widow  by  the  statute, 
was  not  sustained  by  sufficient  evidence,  or 
that  the  same  was  contrary  to  law.  It  Is 
proper  to  suggest  that  the  transcript  shows 
the  court  below  ordered  the  sale  "of  the  un- 
devised estate  during  the-  life  of  the  widow 
in  all  the  lands  owned  by  the  testator  at  the 
time  of  his  death."  The  order  should  have 
been  for  the  sale  of  "the  undevised  estate 
during  the  life  of  the  widow  In  the  undivided 
two-thirds  of  all  the  lands  owned  by  the  tes- 


tator at  the  time  of  his  death,"  because  sh* 
took  the  undivided  one-third  thereof  in  fee 
simple  under  sections  17  and  27,  supra,  fr«e 
from  all  demands  of  creditors. 

Finding  np  error  of  which  appellants  have 
any  right  to  complain,  the  judgment  is  a4> 
firmed. 

on  Ind.  MT) 
CLBVEXAJTO.  G,  a  &  ST.  u.  BY.  OO.  v. 
PERKINS.    (No.  21,107.) 
(Supreme  Court  of  Indiana.    Dec.  8,  1908.) 

1.  Masteb  ahd  Bkrvaht  (|  102*)— Masteb's 

LlABILITT     FOR     iRJuaiES    TO     BBBVABT  — 

Tooi.8,  Machinkbt,  AmJuncaa,  ahd  'Buk.- 

CIS  roB  Work. 

Masters  owe  their  servants  the  duty  of 
providing  them  a  reaaonably  safe  place  to  woik, 
and  of  ezetciaing  ordinary  care  to  keep  such 
place  reaaonably  sale,  and  are  liable  for  a  neg- 
ligent breach  of  ludi  duty  leaulting  in  injury 
to  a  servant  while  ezerciaing  due  care  by  reap 
■on  of  defects  in  the  worlu,  tools,  machinery, 
ete. 

[EJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  173,  174;  Dec.  Dig.  I 
lOZ.'] 

2.  Mabtxb  and  Sbrvabt  (|  155*)— MAnEK'l 

LlABILITT     FOB      IN^UBIES     TO      SeBVAKT — 

Wabnino  aso  Inbtbdotino  Sbbvaht. 
A  master  need  not  warn  and  instruct  en^ 
ployte,  who  are  under  no  disability,  of  dangers 
patent  to  persons  of  ordinary  intelligence.   - 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  310;    Dea  Dig.  {  155.*] 

3.  MaBTEB  AlfD   Sebva^t  ({   219*) — Masteb'b 

LlABlLTTT      FOB      INJUBIBB      TO      SEBVANT — 

BiBKs  AsstnaD    BT   Sebvant  —  Obvious 

Dahoebs. 

A  servant  assumes  the  risk  of  injury  from 
obvious  dangers  incidental  to  the  work. ' 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  ||  6I(X-624;  Doe.  Dig.  | 
a9.*] 

4.  PLEADDie  (S  17*)— FOKM  AHD  AlXEOAXIOm 

IK  Gekebai.. 

Facts  material  and  necessary  to  consti- 
tute the  cause  of  action  declared  on  must  b» 
directly  averred,  and  no  eiaentlal  element  should 
be  shown  by  way  of  recital  or  be  left  to  ii^ev- 
ence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  K  38,  350;   Dec.  Dig.  $  17.*] 

5.  Pleadiwq  (§  214*)— Deicubbeb. 

Only  inferences  necessarily  arising  from 
facts  alleged  will  be  indulged  in  determining 
the  sufficiency  of  a  pleading  against  a  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  t  626%;   Dec.  Dig.  |  214.*] 

6.  Negligbnck  (j  111*)  — Actions  — PiXAD- 

INO. 

In  oommon-Iaw  actions  founded  on  negli- 
gence, the  negligeDce  relied  on  must  be  charg- 
ed in  terms,  or  tacts  must  be  averred  sufficient 
to  compel  the  Inference  of  such  negligence  as 
will  constitute  the  proximate  cause  of  the  in- 
juries sustained. 

[Ed.  Note.— For  other  oases,  see  Negligence, 
Cent.  Dig.  i  182 ;   Dec.  Dig.  |  111.*] 

7.  Maoteb  ANn   Sebvant   (8  258*)— Ihjtjbibs 

TO     SeEVAWT— NEaLIGEWCB- COICFLAMIT  — 

Sufficiency. 

In  a  brakeman's  action  fOr  Injury  through 
being  caught  between  the  side  of  a  car  and  a  ' 
shed  beside  the  track,  an  allegation  that  the 
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shed  was  so  dose  to  the  track  that  an  ordinary 
freight  car  .passing  thereby  approximated  the 
aame  "within  a  few  inches  was  too  indefinite 
to  compel  the  inference  of  negligence  in  the 
maintenance  of  the  shed  as  it  stood. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  i  25S.*1 

8.  Mabteb  and  Sgbvant  ({  236*)— Ihjubiks 
TO  Servant— Plxadinos. 

The  complaint  in  a  servant's  action  for 
injuries  must  show  that  plaintiff  was  acting 
within  the  scope  of  his  employment  when  the 
injary  occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  256.*] 

9.  Appeai.  and   Ebbob  ({   1031*)— Habmt.ebs 

EBBOB^DEMtrBBEBB. 

A  judgment  for  plaintiff  must  be  reversed 
when  a  demurrer  has  been  overruled  to  an  in- 
sufficient paragraph  of  the  complaint,  unless  it 
affirmatively  appears  from  the  record  that  the 
verdict  or  finding  rests  exclusively  on  a  good 
paragraph. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4039;    Dec.  Dig.  {  1031.*] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  F.  Saunderson,  Judge. 

Action  by  Emeiy  Perkins  against  tbe 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed,  wltb  di- 
rections. 

Benjamin  Crane,  Charles  M.  McCabe,  and 
Cbarles  M.  Snyder,  for  appellant  A.  C. 
Harris  and  Eraser  tc  Isham,  for  appellee. 

MONTGOMERT,  J.  Appellee  recovered  a 
judgment  on  account  of  personal  Injuries 
received  while  in  appellant's  service.  The 
complaint  cooslsted  of  two  paragraphs,  and 
was  answered  by  a  general  denial.  Demur- 
rers to  each  paragraph  of  complaint,  on  the 
ground  that  the  facts  therein  contained  were 
insufficient  to  constitute  a  cause  of  action, 
were  overruled,  and  these  rulings  have  been 
assigned  as  errors.  Tbe  first  paragraph  of 
complaint,  omitting  the  caption,  prayer,  and 
signature,  is  as  follows:  "The  plaintiff  com- 
plains of  the  defendant,  and  in  complaining 
says:  That  by  refason  of  the  wrongs  and  in- 
juries hereinafter  alleged,  the  defendant  be- 
came, and  now  is.  Indebted  to  the  plalntlfF 
In  tbe  sum  of  $25,000,  for  that,  whereas,  on 
and  before  the  19th  day  of  December,  1904, 
the  plaintiff  was  employed  by  the  defendant 
as  his  master  and  engaged  on  and  before  said 
day  In  the  service  of  the  defendant  as  a 
servant  under  a  contract  of  employment, 
whereby  the  defendant  employed  and  the 
plaintiff  served  as  a  brakeman  on  a  freight 
train  of  the  defendant,  by  which  tbe  defend- 
ant acted  as  a  railway  corporation  and 
transported  commerce,  as  a  common  carrier, 
for  bire,  by  its  said  freight  train,  over  and 
upon  a  railroad  track  and  right  of  way  of 
It  In  and  through  Benton  county,  Ind.  That 
tbe  defendant  on  said  day  had  occupied  and 
possessed  a  right  of  way  and  a  railroad 
track  In  and  through  Benton  county,  Ind., 


more  than  100  feet  wide  at  the  place  here- 
inafter mentioned,  which  said  right  of  way 
was  occupied  on  said  day  by  main,  side,  and 
passing  tracks,  and  by  a  structure,  substan- 
tial and  heavy,  erected  on  its  right  of  way  In 
close  proximity  to  Its  sidetrack,  In  tbe  town 
of  Fowler,  Benton  county,  Ind.  That  said 
building  was  constructed  of  heavy  timbers, 
framework,  lumber,  and  the  like,  and  used 
to  store  coal.  That  said  building  so  closely 
occupied  tbe  right  of  way  up  to  the  side 
track  as  that  an  wdlnary  freight  car  pass- 
ing thereby  approximated  the  same  within 
a  few  inches.  That  said  building  had  loi^ 
before  said  19th  day  of  December  so  oc- 
cupied the  right  of  way  of  the  defmdant 
and  the  proximity  of  It  to  the  track  was  on 
said  day  and  long  before  well  known  to  the 
defendant  That  on  said  day  tbe  plaintiff 
was  about  20  years  of  age,  of  perfect  physical 
and  mental  development  and  strength,  but 
tiaving  bad  no  experience  In  tbe  dangers, 
hazards,  and  duties  of  a  railway  brakeman, 
except  wliat  he  bad  acquired  in  the  previous 
six  months  as  rear  brakeman  on  the  freight 
train  of  the  defendant.  That  when  he  was 
employed  by  tbe  defendant,  the  defendant 
contracted  and  agreed  with  him,  before  he 
entered  upon  tbe  discbarge  of  bis  duties  as 
brakeman,  to  give  him  notice  in  writing  of 
all  dangerous  places,  overhanging  or  nearby 
structures,  which  would  In  any  wise  add  to 
the  hazard  of  his  duties.  That  in  a  pre- 
tended compliance  with  said  contract  the 
defendant  gave  to  plaintiff  written  descrip- 
tion of  many  structures  that  overhung  and 
closely  approximated  Its  track,  but  wholly 
failed  and  neglected  In  said  writing  or  other- 
wise to  give  blm  any  notice  of  the  existence 
of  said  structure  at  said  town  of  Fowler. 
That,  when  the  plaintiff  went  into  the  em- 
ployment of  the  defendant,  be  was  wholly 
unfamiliar  with  railroads,  and  relied  wholly 
upon  the  representation  of  said  defendant 
that  the  writing  delivered  to  blm  would 
contain  notice  of  ail  the  dangerous  places 
along  Its  track.  That  the  plaintiff  bad  no 
notice,  knowledge,  or  suspicion  tbat  said 
building  approximated  the  track  in  the  man- 
ner and  form  heretofore  alleged,  or  In  any 
other  wise,  so  as  to  hazard  tbe  life  or  limb 
of  tbe  employes  of  the  road.  Neither  had 
the  plaintiff  any  opportunity  to  judge  of  the 
proximity  of  said  buildings  to  said  trade  un- 
til the  wrongs  and  Injuries  hereinafter  com- 
plained of.  That  on  said  19tb  day  of  De- 
cember, 1904,  In  the  nighttime,  the  plaintiff 
came  to  the  town  of  Fowler  on  a  freight 
train  of  the  defendant,  consisting  of  many 
freight  cars,  an  engine,  tender,  and  coadi, 
for  tbe  accommodation  of  the  crew,  whlcb 
said  train  was  manned,  operated,  and  con- 
trolled In  tbe  manner  following;  that  Is  to 
say:  Tbe  principal,  bis  master,  was  pres- 
ent, operating  and  directing  tbe  movement, 
management,  and  doings  of  said  engine  and 
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cars,  and  controIUiig,  directing,  and  work- 
ing the  crew  thereof,  to  wit:  The  engineer, 
fireman,  front  brakeman,  and  this  plaintiff. 
In  the  person  of  the  conductor,  who  bad,  as 
vice  principal,  absolute  control  and  authority 
over  all  the  servants,  ways,  and  means  of 
the  defendant  by  which  It  transported  the 
oominerce  in  said  train.  That  among  other 
of  the  cars  on  said  train  was  one  freight 
car,  equipped  with  brakes,  that  could  be, 
and  were,  set  and  released  by  a  shaft  ex- 
tending from  the  machinery  of  said  car  and 
the  brake  down  by  the  wheels  and  under 
the  body  of  the  car,  which  said  shaft  ex- 
tended upward  above  the  car,  and  was  equip- 
ped with  a  wheel,  which,  on  b^ng  turned 
one  way,  so  operated  said  shaft  and  the 
chains,  wheels,  and  the  like  articulated  there- 
to, as  that  the  brake  was  thereby  set;  and 
by  turning  said  wbedln  the  opposite  direc- 
tion the  brakes  were  released.  That  the 
only  means  of  reaching  the  top  or  roof  .of 
said  car  where  said  wheel  was  situate  was 
by  a  ladder  which  extended  from  top  to 
bottom  on  the  side  of  said  car.  That  on 
said  Idth  day  of  December,  1904,  the  said 
defendant,  for  the  convenience  of  itself,  de- 
termined to  put  said  car  In  and  stop  the 
same  on  tSie  side  track  at  the  town  of  Fowl- 
er, In  the  doing  of  which  said  car  would 
necessarily  pass,  with  the  ladder  of  it,  with- 
in six  inches  of  said  structure.  That  the 
plaintiff  was  standing  on  the  ground,  in  a 
place  of  perfect  safety,  when  he  was  ordered 
by  his  master  to  go  up, the  ladder  of  said  car, 
and  at  a  point  designated  to  set  the  brake 
and  stop  said  car.  That  when  upon  the 
ladder,  on  bis  way  to  discitarge  the  duty  im- 
posed upon  him  by  his  master,  the  defendant, 
by  other  order  and  direction  to  the  engine- 
man,  put  said  car  In  motion,  and  ran  the 
same  passed  and  along  by  said  structure,  in 
the  darkness,  and  thus  and  thereby  caught 
the  plaintiff  between  Its  said  car  and  /Sald 
structure  and  broke  bis  leg,  and  the  foot  of 
him  being  ^  caught  and  held  between  said 
ladder  and'  said  structure  the  bones  of  his 
foot  and  the  tendons  and  muscles  thereof 
were  twisted,  broken,  and  thrown  out,  and, 
as  the  car  passed,  the  plaintiff  was  thrown 
therefrom  and  cast  under  the  wheels  of  the 
car,  three  of  his  ribs  being  broken  thereby, 
his  leg  lost,  and  his  skull  fractured.  That 
the  plaintiff  was  wholly  without  fault,  and 
he  was  not  negligent  either  in  going  upon 
said  car  or  in  the  doings  that  brought  about 
Us  injuries;  but  that  the  said  injuries  to 
plaintiff  wholly  resulted  from  the  negligence 
and  want  of  care  of  the  defendant  and  the 
breach  of  its  duty  toward  him.  That,  by 
reason  of  the  Injuries  received  by  the  plain- 
tiff a«  aforesaid,  he  is  rendered  incapable  of 
earning  money  and  has  suffered,  and  will 
continue  to  suffer,  great  pain  and  anguish  of 
mind." 

Appellee's  learned  counsel  concede  tliat 
the  complaint  Is  founded  upon  the  common- 
law  obligations  and  duties  of  a  master  to  his 


servant,  as  embodied  in  clause  1  of  section 
8017  of  Burns'  Annotated  Statutes  of  1908. 
It  Is  an  elementary  principle  that  masters 
owe  their  servants  the  duty  of  providing 
them  a  reasonably  safe  place  in  which  to 
work,  and  of  exercising  ordinary  care  to 
keep  such  place  In  reasonably  safe  condition 
during  the  employment ;  and  for  a  negligent 
breach  of  this  duty  resulting  in  injury  to  a 
servant  whUe  in  the  exercise  of  due  care 
by  reason  of  any  defect  in  the  condition  of 
Its  ways,  works,  plant,  tools,  and  machinery 
the  master  will  be  held  liable.  The  law 
Imposes  no  duty  on  the  master  to  warn  and 
Instruct  employes  under  no  disabilities  of 
dangers  which  are  patent  to  persons  of  or- 
dinary intelligence,  but  one  who  undertakes 
to.  do  work  which  exposes  him  to  such  ob- 
vious dangers  assumes  the  risk  of  injury. 
Appellant's  counsel  assail  the  first  para- 
graph of  complaint  with  a  volley  of  criti- 
cisms, many  of  them  purely  technical,  but 
some  of  which  are  substantial  and  fatal  to 
its  sufficiency  In  law.  A  well-settled  rule  of 
pleading  requires  that  facts  material  and 
necessary  to  constitute  the  cause  of  action 
declared  upon  be  directly  averred,  and  that 
no  essential  element  be  shorwn  by  way  of  re- 
cital or  be  left  to  inference.  Only  inferences 
necessarily  arising  from  facts  alleged  will  be 
Indulged  in  determining  the  sufficiency  of  a 
pleading  when  tested  by  demurrer.  Chicago, 
etc.,  Ry.  Co.  v.  McCandlsh,  167  Ind.  648,  79 
N.  B.  903;  La  Porte,  etc.,  Co.  v.  SuUender, 
165  Ind.  290,  75  N.  B.  277;  Pittsburgh,  etc., 
Co.  V.  Peck,  165  Ind.  537,  76  N.  E.  163; 
Greenfield  Gas  Co.  v.  Trees,  165  Ind.  209, 
75  N.  B.  2;  Malott  v.  Sample,  164  Ind.  645, 
74  N.  E.  245;  Robertson  v.  Ford,  164  Ind. 
638,  74  N.  E.  1 ;  McElwalne-Rlchards  Co.  v. 
Wall,  159  Ind.  557,  65  N.  B.  753.  It  will 
be  observed,  first,  that  no  act  or  omission 
of  appellant's  is  characterized  as  negligent, 
and  that  word  appears  only  in  the  disconnect- 
ed and  Isolated  conclusion  toward  the  end 
of  the  pleading,  "that  the  said  injuries  to 
plaintiff  wholly  resulted  from  the  negligence 
and  want  of  care  of  the  defendant  and  the 
breach  of  its  duty  toward  him."  The  prin- 
ciple has  been  frequently  announced  and  en- 
forced in  common-law  actions  founded  upon 
negligence  that  the  negligence  relied  upon 
must  be  charged  in  terms,  or  facts  must  be 
averred  sufficient  to  compel  the  Inference  of 
such  negligence  as  will  constitute  tlie  prox- 
imate cause  of  the  injuries  sustained.  Cum- 
berland, etc.,  Co.  V.  Pierson  (Ind.)  84  N.  B. 
1088;  Pittsburgh,  eta,  Ry.  Co.  v.  Schepman 
(Ind.)  84  N.  E.  988;  La  Porte,  etc.,  Co.  v. 
Sul  lender,  165  Ind.  290,  75  N.  E.  277;  Penn- 
sylvania Co.  T.  Marlon,  104  Ind.  230,  3  N.  E. 
874. 

It  is  charged  that  In  connection  with  the 
contract  of  hiring  appellant  agreed  to  give 
appellee  "notice  in  writing  of  all  dangerous 
places,  overhanging  or  nearby  structures, 
which  would  In  any  wise  add  to  the  hazard 
of  his  duties,"  and  that  appellant  failed  to 
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give  appellee  notice  In  writing  or  otherwise 
of  the  structure  with  which  he  collided.  The 
duties  and  hazards  of  appellee's  employment 
are  not  alleged  either  specifically  or  general- 
ly, nor  Is  it  charged  even  In  general  terms 
that  the  situation  of  the  coal  shed  as  describ- 
ed was  a  nearby  structure  which  necessarily 
added  to  the  hazard  of  appellee's  duties.  It 
Is  averred  merely  "that  said  building  so  close- 
ly occupied  the  right  of  way  up  to  the  side 
track  as  that  an  ordinary  freight  car  passing 
thereby  approximated  the  same  within  a 
few  inches."  The  specification  "a  few  inch- 
es" is  too  indefinite  to  compel  the  inference 
of  negligence  in  the  maintenance  of  this  cool 
shed  as  It  stood.  The  allegation  may  be  true, 
and  yet  appellee  could  have- passed  the  shed 
with  safety  by  the  exercise  of  due  care.  This 
court  in  analogous  cases  has  concisely  de- 
fined the  standard  of  measuring  actionable 
negligence  In  the  following  words:  "It  would 
seem  that  the  correct  standard  by  which  the 
negligence  of  the  railroad  company  ought  to 
be  measured  when  the  action  Is  for  an  in- 
Jury  or  death  to  one  of  its  trainmen  aris- 
ing out  of  its  alleged  negligence  in  erecting 
or  maintaining  a  chute  In  too  close  proximity 
to  its  track  Is  that  it  must  be,  when  so  erect- 
ed and  maintained,  dangerous  and  unsafe  to 
persons  c^eratlng  its  trains  when  they  are 
exercising,  under  the  particular  circumstan- 
ces, ordinary  care."  New  York,  etc.,  R.  Co. 
T.  Ostman,  146  Ind.  462,  460,  45  N.  E.  651; 
Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  42 
N.  E.  816.  In  the  absence  of  any  showing  as 
to  appellee's  duties,  and  any  averment  that 
this  structure  as  described  necessarily  add- 
ed to  the  hazards  of  his  employment,  or  that 
it  was  negligently  constructed  or  negligently 
maintained  by  appelant  In  dangerous  prox- 
imity to  the  track,  we  cannot  Infer  that  ap- 
pellant was  under  obligation  to  notify  ap- 
pellee of  the  situation  of  this  building  and  of 
the  consequent  danger  therefrom,  and  must 
bold  this  paragraph  of  complaint  insuffi- 
cient It  is  alleged  that  the  location  of  the 
building  with  reference  to  the  track  was- well 
known  to  appellant;  but,  since  it  was  not 
charged  that  the  building  was  unnecessarily 
maintained  at  Such  specific  proximity  as  to 
Imperil  the  safety  of  employ^,  or  was  neg- 
ligently maintained  In  the  position  describ- 
ed, such  knowledge  on  the  part  of  the  com- 
pany would  not  necessarily  make  It  culpable 
for  a  failure  to  remove  the  structure  or  to 
notify  appellee  of  Its  situation.  Want  of  no- 
tice-or  knowledge  of  danger  from  the  build- 
ing and  of  Its  nearness  to  the  track  on  the 
part  of  appellee  is  alleged,  but  that  he  knew 
of  its  existence  and  general  situation  Is  not 
denied,  nor  la  any  time  specified  when  he  was 
without  such  notice  or  knowledge,  and  ref- 
erence may  have  been  made  to  the  time  of 
enterliig  into  appellant's  service  as  well  as  to 
the  time  of  receiving  his  injury.  This  allega- 
tion as  a  matter  of  good  pleading  should  be 
made  more  specific,  and,  when  so  done,  would 
ordinarily  dispense  with  the  next  following. 


which  alleges  in  general  terms  that  appellee 
had  no  opportunity  to  Judge  of  the  proximity 
of  the  building  to  the  track  until  the  happen- 
ing of  the  occurrences  of  which  he  coiuplains. 
Baltimore,  eta,  R,  Co.  v.  Roberts,  IQl  Ind. 
1,  67  N.  E.  530;  Pennsylvonla  Co.  v.  Brush, 
130  Ind.  84T,  28  N.  B.  <}15 ;  Ohio,  etc.,  Ry.  Co. 
V.  Pearcy,  128  Ind.  197,  27  N.  E.  4T»;  Parke 
County  Coal  Co.  v.  Bartb,  5  Ind.  App.  159, 
31  N.  E.  586. 

A  complaint  in  the  dass  of  cases  to  which 
this  belongs  must  show  that  the  person  In- 
jured was  acting  within  the  scope  of  his 
employment  at  the  time  the  Injury  was  sus- 
tained. Appellee's  complaint  Is  at  least  sub- 
ject to  criticism  in  this  respect.  An  attempt 
Is  made  to  show  that  he  was  acting  upon  or- 
ders, but  the  averment  is  that  he  was  stand- 
ing on  the  ground  "when  he  was  ordered  by 
his  master  to  go  up  the  ladder  of  said  car, 
and,  at  a  point  designated,  to  set  the  brake 
and  stop  said  car."  A  similar  expression  was 
recently  condemned  by  this  court  as  not  a 
proper  allegation  of  fact,  but  a  mere  recital. 
Southern  Ry.  Co.  v.  Elliott,  170  Ind.  — ,  82 
N.  E.  1051. 

The  second  paragraph  of  complaint,  as  we 
view  It,  is  not  based  upon  clause  2  of  section 
8017  of  Bums'  Annotated  Statutes  of  1908,  as 
claimed  by  appellant's  counsel,  but  Is  found- 
ed upon  the  common-law  liability.  This  para- 
graph alleges  the  facts  aflirmatlvely  and  with 
much  detail,  and  avoids  the  defects  which 
are  found  In  the  first  paragraph,  and  which 
we  have  already  considered.  This  paragraph 
was  Buffldent  to  repel  appellant's  demurrer 
thereto  for  want  of  facts,  and  no  error  wa» 
committed  In  overruling  the  same.  In  the 
case  of  Lake  Erie,  etc.,  R.  Co.  v.  McFall,  165 
Ind.  574,  583,  76  N.  E.  400,  403,  this  court 
said:  •'Where  a  material  error  has  found  Its 
way  into  a  cause,  the  presumption  must  be, 
in  the  absence  of  a  clear  showing  to  the  con- 
trary, that  the  Judgment  was  In  some  degree 
a  product  of  such  error."  The  rule  has  been 
long  settled  In  this  state  that  a  Judgment  In 
favor- of  a  plaintiff  must  be  reversed  where  a 
demurrer  has  been  overruled  to  an  insuffi- 
cient paragraph  of  complaint,  unless  It  af- 
firmatively appears  from  the  record  that  the 
verdict-  or  finding  rests  exclusively  upon  a 
good  paragraph  or  paragraphs.  Lake  Shore,, 
etc.,  R.  Co.  V.  Barnes,  166  Ind.  7.  76  N.  tL 
tt29,  3  L.,  R.  A.  (N.  S.)  778^  Baltimore,  etc., 
R.  Co.  V.  Jones,  158  Ind.  87.  62  N.  B.  994; 
Cincinnati,  etc.,  R.  Co.  v.  Darling,  180  Ind. 
376,  30  N.  E.  416;  Ryan  v.  Hurley,  119  Ind. 
115,  21  N.  E.  463;  Belt,  etc.,  R,  Co.  V.  Mann, 
107  Ind.  89,  7  N.  E.  893 ;  Walker  v.  Heller,  104 
Ind.  327,  3  N.  E.  114;  Rowe  v.  Peabody,  102 
Ind.  198,  1  N.  E.  363 ;  City  of  Logansport  v. 
L/a  Rose  et  al.,  99  Ind.  117;  Lang  v.  Oppen- 
helm,  96  Ind.  47;  Ethel  v.  Batchelder,  90  Ind. 
620;  Pennsylvania  Co.  v.  Holdcrman,  69- 
Ind.  18;  Cook  v.  Hopkins,  66  Ind.  -206; 
EJvansvltle,  etc.,  Co.  v'.  Wlldman,  68  Ind. 
370;  Sohafer  et  fll.  t.  State  ex  rel.,  49  Ind. 
480;  Bailey  v.  Troxeli;  43  Ind.  432;  Peery  T. 
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GrtieDBbargh,  etc.,  Go«,  4S  laH  821;  Wolf  t. 
Sobofleld,  88  Ind.  176.  It  Ganaot  be  ascertain- 
ed and  declared  from  tbis  record  tbat  the 
trial  proceeded  and  the  verdict  and  judg- 
ment rested  wholly  and  exclaalvely  upon  the 
■eooad  paragraph  of  complaint  The  error 
in  orerrultngr  appellant's  demarrer  to  the 
first  paragraph  mnst  accordingly  be  presnm- 
ed  to  have  been  harmful.  Other  alleged  er- 
rors burring  upon  the  trial  need  not  be  now 
■considered,  aa  they  may  not  again  occur. 

The  Judgment  is  reversed,  with  directions 
to  sustain  atq)ellant'8  demurrer  to  the  first 
paragraph  of  complaint,  and  for  turtber  pro- 
ceedings. 


<m  Ind.  »!) 
STATE  ez  (el.  WHITE!  v.  SCOTT.    (No. 

21,298.) 

(Supreme  Oonrt  of  Indiana.    Dee.  9,  1008.) 

1.  Pleadirq  (g  49*)— CoMTLAinr— Theobt  ov 
Case. 

PlJiintiff,  If  stating  his  cause  of  action  on 
two  distinct  theories  in  the  same  paragraph  ot 
complaint,  can  proceed  on  only  one,  and  must. 
In  order  to  prevail,  establish  his  right  of  re- 
eovery  on  the  theory  adopted. 

[Ed.    Note.— For   other   casesi   see    Pleading, 
Cent  Dig.  I  107 ;    Dec.  Dig.  f  49.*] 

2.  Pleaoiito  (I  49*)— COMPtAiWT— Theobt  of 
Case. 

The  theory  en  which  a  complaint  tests 
the  case  is  to  be  determined  by  the  general  tenor 
and  character  of  the  pleading ;  that  ig,  the  one 
most  apparent  and  clearly  ootlined  by  the  lead- 
ing averments  is  to  be  adopted. 

(Bd.   Mote.— For  other  cases,   see   Pleading, 
<:ent  Dig.  U  107,  108 ;   Dec.  1%.  {  49.*] 

9.  Appeal  and  Eaaoa  (|  1012*)— Futdinos  or 
TUAi.  Coubiv-Thkobt  or  Case.    . 

The  statement  in  the  findines  of  fact  tbat 
relator  has  proceeded  on  the  theory  that  he 
was  elected  to  office  on  a  certain  oay  is  not 
binding  on  the  Appellate  Conrt ;  it  not  appear- 
ing from  the  general  tenor  of  the  information, 
or  from  the  character  of  evidence  introduced  in 
enpport  of  it  that  the'  parties  acquiesced  In 
that  theory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IMg.  |  3990 ;    Dec.  Dig.  f  1012.*] 

4.  Qco  Wabbanto  (|  62*)— Thdobt  or  Case. 
The  theory  of  the  trial  below  in  qno  war- 
ranto, will  be  held  to  be  the  right  to  the  oiCoe 
•rising  from  the  election  of  July  3d,  the  leading 
averment  of  the  information,  the  evidence  offer- 
ed, the  special  finding,  and  the  judgment  clear- 
ly.relating  to  the  state  of  facts  as  they  existed 
at  the  time  of  the  election  on  tbat  day,  though 
the  iuformation,  before  its  allegations  as  to  suCb 
election  (a  B|)ecial  election,  because  of  a  va- 
eancy,  at  which  relator  received  all  the  votes), 
allesred  that,  at  the  election  for  the  office  in  the 
preceding  month,  W.,  an  ineligible  person,  re- 
•ceived  a  majority  of  the  votes,  and  that  relator, 
having  received  a  minority  of  the  votes,  was 
elected  because  of  W.'s  ineligibility ;  it  clearly 
appearing  from  the  subsequent  averments  that 
neither  W.  nor  relator  asserted  any  right 
through  such  election,  bnt  treated  it  as  nu- 
gatory. 

(Ed.  Note.— For  other  cases,  see  Qno  Wai» 
rsnto,  Dec.  Dig.  {  62.*] 


5.  ScHoou  AiTD  SoHOoi.  DinBion  (I  48*)— 

EIlectiok  or  Sin>EBiKTEj«pBNT— Tiia. 

Under  Bums'  Ann.  St  1908,  8^76,  pro- 
viding that  the  township  trustees  shall  meet  on 
the  first  Monday  of  June,  and  elect  a  county 
superintendent  of  schools,  not  limiting  the  pow- 
er to  elect  to  the  day  named,  tbe  trustees  are 
not  deprived  of  the  power,  or  relieved  of  tbe 
duty,  to  elect  on  a  later  day,  by  failure  to  maJce 
a  valid  election  on  the  day  specified. 

fGd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  48.*] 

6.  Schools  and  Sobool  Distbicts  (|  48*)— 
Election  or  Sdpebintendent— Vacanct. 

Whether  or  not  there  be  a  technical  vacan* 
cy,  within  Bums'  Ann.  St.  1908,  i  6376,  pro- 
viding that  the  township  tmstees  shall  meet  on 
a  certain  day,  and  elect  a  coui>ty  superintend- 
ent and,  a  vacancy  occurring,  they  shall  meet 
and  fill  it  where  the  election  held  on  the  speci- 
fied day  was  nugatory,  because  of  the  person 
receiving  the  majority  of  the  votes  being  in- 
eligible, is  immaterial.  '  It  is  the  duty  of  the 
trustees  in  either  case  to  elect  a  superintendent 
though  the  one  elected  for  the  previous  term  is 
holding  the  office  till  his  successor  shall  be 
chosen  and  shall  qualify. 
-  [Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  48.*] 

7.  Schools  and  School  '  Distbicts  (|  48*>— 
Elsctior  of  S17PEBINTBNQENT— Notice. 

Under  Bums'  Ann.  St  1908,  i  6376,  pro- 
viding that  tbe  township  trustees  shall  meet  on 
a  certain  day  and  elect  a  county  superintend- 
ent, and,  a  vacancy  occurring,  they,  on  notice 
from  the  auditor,  shall  meet  and  fill  it,  the 
trtLstees  have  power,  without  notice  from  the 
auditor,  to  hold  an  election  where  their  election 
on  tbe  specified  day  was  nugatory. 

[Ed.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Dec:  Dig.  |  48.*} 

8.  Domicile  (I  4*)— "Change  of  Dokioilk." 
While  residence  is  largely  a  matter  of  in- 
tention; mere  Intention  to  change  from  one  place 
to  another,  and  making  a  trip  of  investigation, 
is  not  enough ;  but  one  mnst  determine  on 
some  definite  place  to  which  to  remove,  and  take 
some  affirmative  step  toward  transferring  his 
personal  effects,  or  toward  settling  himself  In 
the  new  place.  ' 

[Ed.  Note.— For  Other  cases,  see  Domicile, 
Cent  Dig.  H  &-23;    Dec.  Dig.  |  4.* 

E\>r  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7599.] 

9.  Domicile  9  8*)— Pbesumftion  or  Contin- 
uance. 

A  residence  once  shown  is  presumed  to 
continue  at  the  same  place  till  ft -is  clearly 
shown  to  have  changed. 

[Ed.  Note^For  other  cases,  see  Domicile^ 
Cent  Dig.  {  30 ;    Dec.  Dig.  i  a*l 

la  Schools  and  School  Distbicts  (|  48*)— 
Election  or  Supebintendbnt— Recobd. 
Burns'  Ann.  St.  1908,  |  6376,  providing 
that  the  county  auditor  shall  be  clerk  at  an 
election  by  township  tmstees  of  a  county  school 
superintendent  and  that  he  "shall  keep  a  rec- 
ord of  such  election  in  a  book  kept  for  that 
purpose,"  is  merely  directory;  so  that  the  fact 
of  election  may  be  shown  by  a  record  entered 
in  another  book,  or.  In  tbe  absence  of  any  reo 
ord.  by  parol. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dig.  |  48.*] 

Appeal  from  Circuit  Court  Clark  County; 
H.  C.  Montgomery,  Judge. 

Quo  warranto  by  the  state,  on  tbe  relation 
of  Roy   L.   White,  against  Levi   H.    Scott 


•For  other  cues  aes  urn*  toplo  and  section  NUMBER  In  Dee.  A  Am.  Digs.  UQT  to  date,  4k  Rapoitsr  Indexes 
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From  an  adverse  Judgment,  relator  appeals. 
Reversed  and  remanded  for  new  trial 

Alexander  Dowllng  and  Geo.  H.  Hester, 
tor  appellant  Charles  W.  Smith,  Oeo.  H. 
Volght,  and  Walter  V.  Bullelt,  for  appellee. 

HADLBY,  X  This  Is  a  quo  warranto  pro- 
ceeding. Instituted  on  the  relation  of  Boy 
L.  White,  to  determine  the  title  to  the  office 
of  county  superintendent  of  schools.  The  re- 
lator alleges  In  his  information  that,  on  the 
first  Monday  In  June,  to  wit,  on  the  3d  day 
of  June,  1907,  he  was  duly  elected  to  the 
office  of  superintendent  of  the  schools  of 
Floyd  oounty;  also  alleges  that  the  d^end- 
ant  was  his  predecessor  In  said  ofiBce,  and 
that  his  term  of  office  expired,  by  limitation, 
on  said  June  8d;  that  the  relator  was  quali- 
fied and  eligible  to  hold  the  office,  and  had 
made  a  demand  upon  defendant  for  the  office, 
books,  and  papers  belonging  thereto,  and  had 
been  refused;  that  there  are  five  townships 
and  five  trustees  in  Floyd  county ;  that  all  of 
the  trustees  were  present  at  the  meeting, 
and  three  of  them  voted  for  Melbert  Williams, 
and  two  of  them  for  the  relator;  that  Wil- 
liams was  not  then,  and  never  was,  eligible 
to  hold  the  office  of  superintendent,  because 
he  did  not  then,  and  never  did,  hold  a  three 
years,  a  life,  or  a  professional  license,  as 
required  by  the  statute;  that  Williams  did 
not  attempt  to  assume  or  qualify  for  said 
office ;  that  on  July  3, 1907,  upon  notice  given 
by  the  auditor,  the  five  trustees  again  met 
at  the  auditor's  office,  and  elected  the  relator 
as  county  superintendoit  by  a  unanimous 
vote;  that  relator  qualified  as  such  superin- 
tendent by  giving  bond  and  taking  the  oath 
of  office,  and  has  since  then  performed  the 
duties  of  the  office,  except  as  prevented  from 
so  doing  by  defendant,  as  stated.  The  an- 
swer was  a  general  denial.  There  was  a  spe- 
cial finding  of  facts  and  conclusions  of  law 
thereon  In  favor  of  the  defendant,  and,  the 
relator's  motion  for  a  new  trial  having  been 
overruled,  he  appeals. 

It  Is  disclosed  by  the  special  finding  that 
the  defendant,  Scott,  was  elected  and  quali- 
fied as  county  superintendent  mi  the  first 
Monday  of  June,  19<S,  for  the  term  of  four 
years,  and  until  his  successor  was  elected  and 
qualified;  that  Floyd  county  is  divided  into 
five  townships,  and  on  the  first  Monday  la 
June,  to  wit,  on  the  3d  day  of  June,  1907, 
the  five  trustees  of  the  county  met  at  the 
auditor's  office  to  elect  a  county  superintend- 
ent. Three  of  said  trustees  voted  for  Mel- 
bert R.  Williams,  and  the  remaining  two  for 
the  relator,  and  then  adjourned  sine  die. 
Williams  was  not  then,  and  never  was,  eligi- 
ble to  hold  the  office  of  county  superintend- 
ent The  three  trustees  who  voted  for  Wil- 
liams did  so  In  good  faith,  believing  falm  eligi- 
ble. Williams  did  not  qualify,  or  make  any 
claim  to  the  office.  On  June  18th  the  auditor 
notified  the  five  trustees  to  meet  at  his  office 
on  July  3,  1907,  to  elect  a  superintendent 


In  compliance  with  the  notice  the  trustees 
met  and  held  an  election.  The  relator  re- 
ceived notice  that  he  had  been  elected  to  said 
office^  and  on  July  10,  1907,  he  filed  with 
the  auditor  of  said  county  his  official  bond 
as  such  superintendent  approved'  by  the  au- 
ditor, and  took  the  oath  of  <^ce,  since  which 
time  he  has  claimed  the  right  to  perform  the 
duties  of  said  office,  and  before  the  com- 
mencement of  this  actlcHi  demanded  dt  the 
defendant  the  possession  of  the  books,  papers, 
and  other  property  belonging  to  said  office, 
which  was  refused.  It  is  also  found  that 
after  June  S,  1907,  the  relator,  being  unmar^ 
ried  and  without  a  family,  left  the  state  of 
Indiana  and  went  to  the  Southwest  with 
the  Intention  of  permanently  leaving  the 
state  of  Indiana,  and  did  thereby  lose  his 
citizenship  In  Floyd  county,  and  became  a 
nonresident  of  the  state  until  his  return  on 
July  8,  1907.  It  Is  further  found  "that  there 
was  no  vacancy  In  said  office  on  the  3d  day 
of  July,  1907,  nor  at  any  time,  before  or 
since.  That  on  the  3d  day  of  July,  1907,  saidi 
five  trustees  assembled  at  10  o'clock  a.  m.  at 
the  auditor's  office  of  Floyd  county,  for  the 
purpose  of  electing  a  county  superintendent 
of  schools  to  fill  said  alleged  vacancy;  that 
the  evidence  does  not  show  the  result  of  said 
pretended  election." 

The  couvt  stated  Its  conclusions  of  law 
upon  the  foregoing  facts  as  follows:  "(1) 
There  was  no  valid  election  of  county  super- 
intendent of  schools  of  Floyd  county,  Ind., 
on  the  first  Monday  of  June,  1907.  (2)  There 
was  no  vacancy  in  said  office  at  the  time  the 
auditor  of  said  county  notified  said  trustees 
to  assemble  on  the  3d  day  of  July,  1907,  and 
said  notice  was  not  authorized  by  law.  (3) 
There  was  no  vacancy  In  said  office  on  th? 
3d  day  of  July,  1907,  and  said  trustees  bad  no 
authority  to  meet  on  said  day  to  elect  a 
county  superintendent  of  schools  for  said 
Floyd!  county,  and  all  the  acts  of  said  trus- 
tees at  said  meeting  were  without  authority 
of  law.  (4)  That  the  relator  was  not  on 
the  3d  day  of  July,  1907,  eligible  to  hold  the 
office  of  county  superintendent  of  schools  for 
said  Floyd  county,  by  reasdn  of  the  fact 
that  he  was  then  a  nonresident  of  the  state 
of  Indiana.  (5)  That  the  defendant,  Levi  H. 
Scott  was  on  the  first  Monday  of  June,  1907, 
and  has  ever  since  been,  the  duly  elected, 
qualified,  and  acting  county  superintendent 
of  schools  for  Floyd  county,  Ind.  (6)  That 
the  relator.  Boy  L.  White,  is  not  entitled  to 
said  office,  and  that  he  recover  nothing  by 
reason  of  the  action.  (7)  That  the  defend- 
ant recover  of  the  relator  his  costs  herein 
laid  out  and  expended." 

There  was  a  separate  exception  to  each  of 
the  conclusions  of  law.  That  the  acticm  has 
been  well  brought  to  test  the  title  to  the  of- 
fice of  county  superintendent  Is  not  called 
In  question. 

A  demurrer  to  the  Information  for  insuffi- 
ciency of  facts  was  overruled,  but  no  corn- 
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plaint  of  the  ruling  Is  made  In  tbe  court.  It 
Is,  however,  earnestly  InaUted  that  the  com- 
plaint Is  double,  and  proceeds  upon  the  the- 
ory that  the  relator  was  elected  to  the  office 
ot  superintendent  on  the  first  Monday,  to  wit, 
on  June  3, 1907,  and  not  on  July  3,  1907.  We 
concede  the  rule'  contended  for  by  appellee 
that.  If  the  plaintiff  states  his  cause  of  ac- 
tion, upon  two  distinct  theories,  in  the  same 
paragraph  of  complaint,  he  can  proceed  on- 
ly upon  one,  and  must  establish  his  right 
of  recovery  under  tlie  theory  adopted,  or 
fail  in  his  action.  Holderman  v.  Miller,  102 
Ind.  356,  1  N.  E.  719,  and  cases  cited;  21 
Enc;  of  P.  tc  P.  p.  650.  But  the  theory  upon 
which  tbe  case  rests  must  be  determined  by 
the  court  from  the  general  tenor  and  char- 
acter of  the  pleading;  that  is,  upon  the  theory 
that  is  most  apparent  and  clearly  outlined 
by  the  leading  averments.  Western  Union  v. 
Reed,  96  Ind.  195,  198 ;  Jones,  Treas.,  v.  Cul- 
iMi,  142  Ind.  335,  341,  40  N.  B.  124;  Railroad 
Co.  V.  State,  168  Ind.  219,  229,  76  N.  E.  980, 
117  Am.  St.  Rep.  870.  The  court  states, 
among  his  findings,  "that  the  relator  has 
proceeded  upon  the  theory  that  he  was  elect- 
ed to  said  office  on  tbe  first  Monday  of  June, 
1907."  But  it  not  appearing  from  the  gener- 
al tenor  of  the  information,  or  from  tbe  char- 
acter of  the  evidence  introduced  in  support 
of  the  complaint,  that  the  parties  acquiesced 
in  that  theory,  we  are  not  bound  by  it  on 
appeal.  21  Enc.  of  P.  &  P.  p.  664,  and  au- 
thorities collated.  And  we  are  not  satisfied 
that  the  honorable  trial  court  correctly  ap- 
prehended the  theory  upon  which  the  infor- 
mation was  drawn  and  presented.  It  is  aver- 
red ttiat,  at  the  election  on  the  first  Monday 
of  Jtme,  one  Williams,  an  ineligible  person, 
received  a  majority  of  the  votes  cast,  and 
while  it  is  also  alleged  that  the  relator,  hav- 
ing received  a  minority  of  the  votes,  was 
elected  superintendent  by  reason  of  Williams' 
Ineligibility,  yet  it  clearly  appears,  from  what 
is  subsequently  averred,  that  neither  Wll* 
liams  nor  the  relator  asserted  any  rights  by 
virtue  of  said  election,  but  in  all  respects 
treated  it  as  nugatory.  It  is  shown  that  the 
trustees  again  assembled  on  July  3d  for  the 
purpose  of  electing  a  county  superintendent. 
The  relator,  with  others,  impliedly  aclcnowl- 
edging  thereby  that  he  had  not  been  previous- 
ly elected  to  said  office,  submitted  his  name, 
was  elected,  so  declared  by  the  trustees,  and 
In  less  than  a  week  had  filed  his  bond  with 
the  auditor,  taken  the  oath  of  office,  and  en- 
tered upon  the  discharge  of  the  duties  of  tbe 
office,  except  as  prevented  by  the  defendant — 
all  of  which,  upon  the  trial,  the  relator  of- 
fered to  prove.  Under  the  general  scope  of 
these  averments,  and  the  conduct  of  the  re- 
lator at  the  trial,  it  is  clear  that  be  counted 
on  the  election  of  July  3d  as  giving  him  a 
r^ht  to  the  office,  and  not  upon  the  abortive 
election  of  June  3d.  Besides  the  facts  found, 
and  the  conclusions  of  law  as  stated  there- 
on, are  inconsistent  with  tbe  theory  adopted 
by  tbe  trial  court.    If  tbe  relator  relied  up- 


on the  action  of  the  trustees  on  June  3d  for 
his  election  to  the  office,  then  all  his  subse- 
quent averments,  concerning  the  action  of  the 
trustees  on  July  Sd,  were  mere  surplusage, 
and  a  finding  of  the  court  upon  such  aver- 
ments would  be  as  futile  as  the  averments 
themselves. 

The  first  conclusion  of  law  is  that  "there 
was  no  valid  election  of  county  superintend- 
ent on  tbe  first  Monday  of  June,  1907."  If 
that  was  a  fact,  and  the  relator  based  his 
claim  to  the  office  on  the  validity  of  his  elec- 
tion on  that  day,  then  he  had  no  cause  of  ac- 
tion, and  the  case  was  properly  at  an  end. 
But  the  court  goes  on  and  finds  that,  several 
days  after  June  3d,  the  relator  left  Floyd 
county  for  the  Southwest,  with  the  Intention 
of  i)ermanently  leaving  the  state  of  Indiana 
and  becoming  a  nonresident  (an  unlikely  per- 
formance, if  the  relator  then  understood,  or 
was  claiming,  that  he  had  been  elected  to  an 
office  be  had  so  recently  sought).  The  find- 
ing, further  proceeds  that  afterward,  upon 
notice  so  to  do  by  tbe  auditor,  the  trustees 
again  met  at  the  auditor's  office,  on  July  Sd, 
for  the  purpose  of  electing  a  county  super- 
intendent; that  the  relator  was  notified  that 
he  was  on  said  date  elected  to  said  office, 
and  he  did,  on  July  10th  appear  and  ffie  his 
approved  bond,  and  take  tlie  oath  of  office 
as  such  superintendent,  and  concerning  these 
facts,  the  court,  by  his  fourth  conclusion,  in 
effect,  states  that  the  relator  is  no):  entitled 
to  the  office,  not  because  of  his  failure  to  be 
elected  thereto,  but  because  he  was  not,  on 
July  3d,  a  resident  of  the  state  of  Indiana. 
The  special  finding  and  conclusions  of  law 
come  to  this :  There  was  no  election  of  any- 
body on  June  3,  1907,  and  the  relator,  by 
subsequKitly  going  to  the  Southwest,  had  be- 
come Ineligible  to  fill  the  office  to  which  he 
was  elected  on  July  8d  by  being  then  a  non- 
resident of  the  state.  In  other  words,  the 
leading  averments  of  the  complaint,  the  evi- 
dence offered,  the  finding  and  the  Judgment, 
clearly  relate  to  the  state  of  facts  as  they 
existed  at  the  time  of  the  election  of  July 
8d ;  and  such,  we  think,  was  the  theory  of  the 
trial  below.  There  was  no  demurrer  for  mis- 
Joinder,  nor  motion  to  separate.  Allegations 
concerning  the  events  of  the  first  Monday  In 
June,  the  date  fixed  by  statute  for  the  elec- 
tion of  county  superintendent,  were  proper, 
if  not  necessary,  as  matter  of  inducement,  to 
exhibit  a  Justification  for  the  election  on 
July  3d.  If  such  allegations  go  beyond  re- 
quirements, and  state  redundant  and  surplus 
matter,  the  court  will  not  attach  importance 
to  such  surplusage  when  assailed  for  the 
first  time  after  trial. 

Section  6376,  Bums'  Ann.  St  1908  (section 
5900,  Bums'  Ann.  St  1901 ;  Acts  1899,  p.  240, 
c.  143),  provides  that  the  township  trustees 
of  each  county  shall  meet  at  the  auditor's 
office  on  the  first  Monday  of  June,  at  10 
o'clock  a.  m.,  and  every  four  years  thereafter, 
and  elect,  by  ballot,  a  county  superintendent, 
and  where  a  vacancy  occurs  in  the  office,  the 
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trustees,  on  three  days'  notice  from  the  au- 
ditor, Bhall  assemble  at  the  anditor's  ofilce, 
on  the  day  designated  In  the  notice,  and  flU 
each  vacancy  by  ballot  for  the  unexpired 
term.  Under  this  statute  had  the  tnutees' 
authority  of  law  to  meet  and  elect  a  county 
superintendent  on  July  3d,  the  term  of  oflice 
of  the  Incumbent  having  expired  on  the  first 
Monday  of  the  preceding  June?  Concern- 
ing this  question,  we  said  in  a  recent  case: 
"For  the  most  excellent  reason.  It  seems  to  be 
held  by  the  courts  everywhere  that,  when  a 
duty  is  imposed  by  statute  upon  public  of- 
ficers which  affects  the  rights  or  duties  of 
others,  and  the  time  of  its  performance  des- 
ignated, the  officers  will  not  be  relieved  of 
the  duty  hy  their  failure  to  perform  on  the 
date  specified,  unless  the  language  of  the 
statute  is  such  that  the  designated  time  must 
be  accepted  as  a  limitation  of  the  officers' 
power.  In  the  absence  of  words  of  limitation 
the  prescribed,  time  of  performance  will  be 
regarded  as  directory  only,  and  the  duty  to 
perform  a  continuing  one."  Hendershot  v. 
State,  162  Ind.  69,  72,  68  N.  E.  679.  The 
same  rule  has .  been  repeatedly  affirmed  by 
this  court,  and  should  be  considered  the 
settled  rule  of  construction  in  such  cases. 
Wampler  v.  State,  148  Ind.  557,  47  N.  E.  1068, 
88  L.  R.  A.  829;  Landes  t.  State,  160  Ind. 
479,  436,  67  N.  E.  189 ;  Morrison  t.  Railroad 
Co.,  166  Ind.  511, 521,  76  N.  E.  961 ;  Feathern- 
gill  T.  S^ate,  83  Ind.  App.  686,  72  N.  E.  181. 
In  the  statute  there  are  no  negative  words, 
and  no  words  limiting  the  power  to  elect,  a 
superintendent  to  the  first  Monday  in  June, 
and  so  the  statute  very  clearly  comes  wltbln 
the  operation  of  ttie  above  rule. 

Appellee  also  Insists  that  there  was  no  va- 
cancy in  the  office  of  superintendent  on  July 
8d,  for  the  reason  that  he  was  elected,  under 
the  statute,  for  four  years,  and  until  his  suc- 
cessor was  elected  and  qualified,  and,  the 
trustees  having  failed  to  elect  a  successor  on 
the  first  Monday  of  June,  he  was  entitled  to 
hold  over  till  the  next  statutory .  period  for 
an  election,  to  wit,  the  first  Monday  of  June, 
1911.  This  is  wholly  untenable.  ^  It  makes 
no  difference  whether  we  do,  or  do  not,  call 
it  a  vacancy.  Appellee  was  then  holding  the 
oflice,  not  by  virtue  of  an  election,  but  only 
for  a  temporary  period,  provided  by  law  as 
a  means  of  preventing  a  suspension  of  public 
business,  while  a  successor  was  being  chosen 
and  qualified.  His  right  to  hold  the  office 
ceased  the  moment  a  qualified  successor  pre- 
sented himself  to  assume  It.  The  attempted 
election  of  June  3d  having  proved  fruitless, 
the  duty  of  the  trustees  to  elect  remained 
unperformed  and  continuing,  and  no  failure 
or  delays  lessened  the  obligation  to  perform, 
and  to  do  so  without  unnecessary  delay.  As 
soon  as  the  result  of  the  June  3d  efTort  was 
known  to  the  county  auditor,  it  became  his 
duty  to  notify  the  trustees  to  assemble  fw: 
the  purpose  of  accomplishing  an -election,  ao 
was  done  In  this  case.  If  the  .luditor  should 
have  neglected  to  give  such  notice,  this  would 


have  furnished  the  trustees  no  Justification 
In  the  postponement  of  an  election,  If,  from 
another  reliable  source,  they  had  learned  that 
their  act  of  June  3d  had  failed.  What  the 
trustees  may  have  been  compelled  to  do  after 
notice,  they  may  voluntarily  do  without  no- 
tice. 

The  InsuflJclency  of  the  evidence  to  support 
the  finding  that  the  relator  was,  on  July  3, 
1907,  a  nonresident  of  the  state  of  Indiana,  is 
assigned  as  the  eleventh  reason  for  a  new 
trial.  The  finding  referred  to  is  in  these 
words:  "That  several  days  after  the  3d  day 
of  June,  1907,  the  relator,  who  was  then  an 
unmarried  man,  with  no  family,  and  Was 
boarding  In  said  Floyd  county,  left  said 
county  and  state,  and  went  to  the  Southwest, 
with  the  intention  of  permanently  leaving 
the  state  of  Indiana,  and  said  White  did  then 
and  there  leave  the  state  of  Indiana  and  lose 
his  citizenship  and  residence  therein.  From 
the  time  he  left,  in  June,  1907,  until  he  re- 
turned, July  8,  1907,  he  was  not  a  resident 
of  the  state  of  Indiana."  Upon  this  finding 
of  fact  the  court  stated  as  Its  conclusion  of 
law  that  the  relator  was  not,  on  July  3,  1907, 
Ineligible  to  the  office  In  question,  for  the 
reason  that  he  was  not  then  a  resident  of  the 
state  of  Indiana.  The  question  of  residence 
is  largely  one  of  intention.  A  mere  Inten- 
tion, however,  to  change  from  one  place  to 
another  is  not  suffioient.  To  effectuate  a 
change  of  residence  the  Intent  to  remove  must 
be  unequivocally  formed,  and  a  fixed  settle- 
ment at  another  place  resolved,  and  either  ac- 
complished, or  Its  establishment  entered  upon, 
with  no  present  intention  of  returning  to  the 
former  place,  or  of  departing  from  the  latter. 
Intention  and  action  must  coexist.  Pedlgo 
V.  Grimes,  113  Ind.  148, 153, 13  N.  A  TOO,  and 
authorities  cited ;  CuIbertsoQ  v.  Board,  52  Ind. 
361;  Green  v.  Simon,  17  Ind.  App.  SCO,  46 
N.  E.  693.  See,  also,  Fry's  Election  Case,  71 
Pa.  302,  10  Am.  Rep.  608.  We  said  In  a  re- 
cent case  that  "the  purpose  to  change  a  resi- 
dence, unaccompanied  by  actual  removal  or 
change  of  abode,  does  not  constitute  a  chunge 
of  domicile."  Eel  River,  etc.,  Co.  v.  State, 
155  Ind.  433,  447,  57  J^.  E.  388.  To  the  same 
effect  see  Penfield  v.  Railroad  Co.,  134  U.  S. 
358,  10  Sup.  Ct  566,  33  L.  Ed.  940,  and  24 
Am.  &  Eag.  Enc.  p.  697,  and  cases  collated. 
An  unsettled,  or  Indefinite,  or  floating  Inten- 
tion, as  it  is  sometimes  called,  to  establish  a 
permanent  home  or  residence  In  some  unde- 
termined locality  does  not  affect  the  actual 
residence.  So  It  may  be,-  here  said  that  a 
Journey  into  another  state  or  territory  for 
inspection,  accompanied  with  an  Intent  to 
permanently  remove  to  such  other  state  If  a 
satisfactory  place  is  found,  docs  not  amount 
to  a  change  of  residence  until  an  approved 
location  has  been  not  only  discovered  and 
chosen,  but  some  affirmative  step  taken  In  the 
transfer  of  pers(mal  effects  from  the  former 
to  the  latter  place,  as  the  only  and  bona  fide 
home.    Where  a  residence  is  once  shown.  It  la 
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presumed  to  continue  at  the  same  place  until 
It  is  clearly  Shown-  to  liave  been  changed. 

The  evidence  touching  the  relator's  resi- 
dence, in  substance,  fellows:  The  relator 
testified  that  on  Jtine  3d  he  was  umnarrled. 
His  residence  was  with  his  father,  In  George- 
town township,  Floyd  county,  Ind.  On  June 
18th  he  left  Floyd  county,  and  went  first  to 
Santa  F6,  then  to  Alberquerque,  then  to  Se- 
cora,  N.  M.  "I  arrived  at  the  laner  place 
about  June  23d.  From  Secora  I  went  to 
Kansas  City,  and  then  to  Oberlln,  Kan.,  and 
then  to  Danbury,  Neb.,  where  I  arrived 
about  June  30tb.  I  stayed  there  about  a 
week,  and  left  for  Floyd  county  on  the  7th 
of  July,  and  arrived  on  the  9th.  I  learned 
of  the  action  taken  by  the  trustees  of  Floyd 
county  on  July  3d  from  a  dispatch  received 
from  home,  I  think,  about  July  6th.  My 
trip  West  was  a  pleasure  trip.  When  J  left 
Floyd  county  for  the  Southwest,  it  was  not 
my  intention  to  leave  permanently."  Ap- 
pellee testified:  "I  had.  two  conversations 
with  Mr.  White  (the  relator)  in  reference 
to  his  going  to  the  West  or  Southwest.  The 
first  was  after,  but  in  the  same  week  of,  the 
June  election,  at  the  courthouse  in  New 
Albany.  He  tben  asked  me  to  give  blnl  a 
letter  of  recommendation,  and  said  be  was 
going  to  the  Southwest,  and  thought  a  letter 
of  recommendation  from  me  mlg^t  help  to 
secure  him  a  position.  Upon  my  promise  to 
give  him  the  letter,  he  said  any  time  within 
the  next  few  days  would  do.  My  other  con- 
versation with  him  was  on  the  courthouse 
steps  In  the  latter  part  of  the  week  in 
which  Mr.  White  left.  In  this  conversa- 
tion, I  asked  him  if  he  would  be  with  us 
next  year  In  the  schools.  He  said,  'No,  I 
am  going  to  the  Southwest  to  locate  and 
make  it  my  home.' "  James  Scott,  a  brother 
of  appellee,  testified  that  10  or  12  days 
after  the  June  election  he  had  a  conversa- 
tion with  the  relator  in  New  Albany.  The 
latter  said  he  was  going  to  the  Southwest. 
"I  said,  'Are  you  Just  going  on  a  pleasilte 
trip 7"  He  said,  'No;  I  am  going  to  locate 
permanently.'  I  think  he  said  he  was  going 
to  Arizona,  but  I  am  not  sure."  Ralph 
Scott,  nephew  of  the  appellee^  also  testified 
that  the  relator  said  to  him,  In  a  conversa- 
tion held  between  them  In  New  Albany,  that 
"be  Intended  to  make  a  location  In  the  South- 
west; that  he  thought  the  chance  for  ad- 
vancement was  better  there  than  here."  In 
rebuttal  the  relator  denied  the  conversations 
testified  to  by  James  and  Kalph  Scott,  and 
affirmed  that  what  he  did  say  to  both  wa» 
that  be  was  going  out  there,  but  did  not 
say  he  was  going  to  locate  there  permanent- 
ly. "My  only  intention  was  to  go  on  a  pros- 
pecting trip,  to  ascertain  the  conditions,  par- 
ticularly relative  to  school  work  In  the 
Southwest"  In  a  concrete  form,  the  testi- 
mony may  be  thus  expressed:  In  effect,  the 
relator  testified  that  he  left  Floyd  county 
for  the  Southwest  on  a  prospecting  trip,  to 


examine  Into  tte  conditions,  particularly  as 
they  related  to  schools  in  tiiat  section,  but 
with  no  fixed  Intention  to  locate  there  per- 
manently. As  against  this,  the  sum  of  the 
defendant's  evidence  was  that  the  relator. 
In  three  separate  conversations  concerning 
his  contemplated  Journey  to  the  Southwest, 
stated,  first,  "I  am  going  to  the  Southwest 
to  make  it  my  home";  second,  "I  am  not 
going  to  the  Southwest  on  a  pleasure  trip, 
but  to  make  it  my  home";  and  third,  "I 
am  going'  to  make  a  location  in  the  South- 
west" We  cannot  weigh  the  evidence,  and 
hence  must  assume  that  the  relator  made  all 
the  statements  attributed  to  him  by  appellee 
and  his  relatives.  But  what  if  be  did? 
They  fall  far  short  of  establishing  a  resi- 
dence In  the  Southwest  vTlthln  the  rules  of 
the  law.  It  la  an  old  saying  in  such  cases 
that  every  man  has  a  residence  somewhere, 
and  that  be  does  not  lose  the  one  he  has 
until  he  has  gained  one  in  another  place. 
On  the  safifie  point  this  court,  in  Culbertson 
v.  Board,  52  Ind.  361,  370,  quotes  approv- 
ingly from  Sears  v.  City  of  Boston,  1  Mete. 
(Mass.)  250,  the  following:  "The  general 
rule,  and  for  practical  purposes,  a  fixed  rule, 
is  that  a  man  must  have  a  habitation  some- 
where. He  can  have  but  one,  and  there- 
fore, in  order  to  lose  one,  he  must  'acquire 
Another.  This  Is  the  test  the  practical  test 
One  of  the  fixed  tules  on  the  subject  is  this: 
That  a  purpose  to  change,  unaccompanied  by 
rfctufll  removal  or  "change  of  residence,  does 
not  constitute  a  change  of  donficlle.  The 
fact  and  intent  must  concur.  He  must  re- 
move, without  the  Intention  of  going  back. 
The  question  here  Is  whether  be  can  aban- 
don one  without  acquiring  another,  and  we 
think  It  has  always  been  held  that  he  can- 
not. If  be  goes  into  another  state  and  're- 
turns for  his  famUy,  his  personal  presence 
there,  concurring  with  the  Intent,  may  fix 
his  domicile  there.  But  if  he  has  not  pre- 
viously removed  to  the  other  state,  he  has 
not  acquired  a  domicile  there,  or  lost  one 
here.".  We  are  directed  to  no  evidence  that 
established,  or  tends  to  establish,  all  the  es- 
sential elements  of  a  change  of  residence 
from  Floyd  county,  Ind.  Where  was  the 
new  home?  In  Missouri,  Kansas,  Nebraska, 
or  New  Mexico?  The  relator  left  the  state 
of  Indiana  on  the  18th  of  June,  traveled 
many  hundred  miles,  visited  and  inspected 
school  conditions  la  six  cities  and  towns,  sit- 
uate in  four  different  states  and  territories 
of  the.  Southwest  and  was.  back  In  Floyd 
county  in  21  days.  Which  of  the  six  cities, 
or  other  place,  under  the  evidence  before 
us  did  the  relator  select  as  his  permanent 
home?  What  did  he  do  towards  transfer- 
ring his  personal  effects,  or  towards  settling 
himself  In  the  new  place?  These  are  ma- 
terial matters.  It  was  incumbent  upon  ap- 
pellant to  overcome  the  presumption  of  the 
relator's  continued  residence  in  Indiana,  yet 
the  record  does  not  present  us  with  a  shad- 
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ow  of  evidence  upon  these  points.  There- 
tore  the  fourteenth  finding  of  fact  U  not 
sustained  by  sufficient  evidence,  and  the 
fourth  conclusion  of  law  Is  erroneous. 

The  court's  thirteenth  finding  of  fact  Is 
that  "the  evidence  does  not  show  the  result 
of  said  pretended  election  (July  8d)."  The 
probable  reason  for  the  paucity  of  evidence 
is  found  In  appellant's  bill  of  exception,  and 
in  his  sixteenth  reason  for  a  new  trial.  Aft- 
er showing  that  the  minutes  of  the  township 
trustees,  in  the  election  of  a  county  superin- 
tendent in  Floyd  county,  were  recorded  la 
the  county  commissioners'  record,  and  no 
other,  and  that  the  minutes  of  the  trustees. 
In  their  election  of  July  3d,  were  spread  of 
record  in  volume  8  of  said  commissioners' 
record,  the  relator  then  offered  in  evidence 
certain  pages  of  said  record,  which  show  in 
elaborate  detail  the  various  proceedings  of 
the  trustees  on  July  3d  that  resulted  in  the 
election  of  the  relator,  and  the  formal  dec- 
laration of  said  election,  by  the  trustees, 
"for  and  during  the  unexpired  part  of  the 
present  term."  To  the  introduction  of  which 
the  appellee,  among  other  reasons,  objected, 
on  the  ground  that  said  record  was  illegal 
because  entered  in  the  commissioners'  rec- 
ord, and  not  in  a  volume  or  record  kept  for 
that  purpose.  The  court  sustained  the  ob- 
jection. This  was  error.  We  are  aware 
that  section  6376,  supra, .  provides  that  the 
county  auditor  shall  be  clerk  at  an  election 
by  the  trustees,  and  that  he  "shall  keep  a 
record  of  such  election  in  a  book  kept  foe 
that  purpose."  But  the  statute  Is  clearly 
directory.  It  has  been  a  rule  in  this  state 
tor  more  than  50  years  that  a  record  is  but 
the  evidence  of  the  fact  recorded.  The  fact 
ordinarily  exists  Independent  of  the  record, 
and  when  there  Is  no  provision  that  it  shall 
be  provable  only  by  the  record,  the  same, 
upon  failure  of  the  record,  may  be  establish- 
ed by  parol.  So  In  this  case,  if  there  bad 
been  no  record  at  all,  the  want  of  it  would 
not  have  invalidated  the  election,  and  the 
same  might  have  been  proved  by  parol  evi- 
dence. Rosa  V.  City  of  Madison,  1  Ind.  281, 
48  Am.  Rep.  361;  Halstead  v.  Board,  56  Ind. 
S63,  375;  State  v.  Hauser,  63  Ind.  156,  183; 
White  V.  State,  e»  Ind.  273,  277.  In  the 
Ross  Case  it  Is  said,  at  page  284  of  1  Ind.: 
"But  if,  owing  to  the  Imperfect  and  careless 
manner  in  which  the  records  were  kept, 
there  was  no  written  evidence  in  existence 
to  prove  clearly  that  the  work  was  done  by 
the  authority  of  the  council,  the  plaintiff 
bad  a  Tight  to  prove  that  fact  by  parol  testi- 
mony." We  also  quote  from  page  182  of  63 
Ind.,  of  the  Hauser  Case,  the  following: 
"The  minutes  of  the  common  council  are 
only  evidence  of  their  proceedings  and  ac- 
tions; bnt,  if  no  minutes  or  record  of  the 
acts  of  the  common  council  have  been  kept, 
these  facts  may  be  proved  by  parol  evidence, 
like   any  other  facts."     It  is  said  in  the 


White  Case,  at  iMige  277  of  68  Ind.:  "la 
the  absence  of  any  statutory  provision  to 
the  effect  that  the  election  of  the  trustees  of 
the  church  can  only  be  proved  by  written 
evidence,  the  fact  of  such  election  may  be 
proved  by  parol  evidence." 

There  are  other  subsidiary  questions  pre- 
sented that  are  left  undecided,  as  they  will 
probably  not  arise  again. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  Instructions  to  grant  appel- 
lant a  new  trial,  and  for  further  proceedings 
not  Inconsistent  with  this  opinion. 


an  Ind.  «8) 
INDIANAPOLIS   ft   W.   BY.   CO.   T.   HIUj 
etal.    (No.  21,160.)^ 

(Supreme  Court  of  Indiana.     Dec.  10,   1808.) 

1.  Afpcai,  and   ElBBOB  (|   757*)  —  Recobu  — 
Contents— Obioinai.  Cokflaih't— Bbikts. 

Where,  on  appeal,  no  error  was  predicated 
on  the  original  compiaint  filed  in  condemnation 
proceedinn,  such  complaint  was  not  a  necessary 
part  of  the  record  required  to  be  set  out  in 
appellant's  brief. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  757.*] 

2.  BXCEFTIONB,    Box    OW    (i    41*)  —  FlUHO — 

Time. 

Where  a  bill  of  exceptions  contained  a 
statement  of  the  trial  jadge  that  it  was  present- 
ed to  him  within  the  time  for  filinc  the  same, 
and  it  was  talien  under  advisement  and  was 
subsequently  approved,  signed,  and  filed  bv  the 
judge,  after  the  time  for  filing  had  expireo.  ap- 

rillant  could  not,  under  Bums'  Ann.  St  1906, 
G60,  be  deprived  of  the  benefit  thereof. 

[Eld.  Note.— For  other  cases,  see  Exception^ 
Bill  of.  Cent  Dig.  |  66;  Dec.  Dig.  {  41.*J 

8.  Appkai.  and  Bbbob  (I  511*)— Bnx  or  Bx- 

CEFTIONS— FlLIHG — TUU— MABOINAL   NOTA- 
TIONS. 

A  statement  by  the  jndge  over  his  signa- 
ture on  the  margin  of  the  bill  of  exceptions,  dis- 
closing the  time  of  its  presentation,  cannot  be 
considered  to  show  that  it  was  presented,  but 
was  not  filed  in  time,  owing  to  the  delay  of  the 
jndge. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  511.*] 

4.  E^MINENT    DOMAIN    (|    88*)— DAMAaXS— AS- 
SESSMENT—SPKOUI.ATIVK  Damaqes, 

Under  Bums'  Ann.  St  1908,  |  034,  pre- 
scribing a  rule  for  assessing  damages  in  condem- 
nation proceedings,  it  was  error  to  permit  an  al- 
lowance for  any  increased  danger  from  the  <^ 
•ration  of  petitioner's  railroad  over  the  land 
sought  to  be  taken,  and  for  any  other  facts 
shown  by  the  evidence  that  might  be  either  an- 
noyine  or  hurtful  to  the  defendant,  necessarily 
caused  by  the  permanent  operation  of  the  rail- 
road over  the  land  appropriated ;  such  injuries 
being  too  remote  and  speculative. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ti  237,  238;  De&  Dig.  i  88.*] 

5.  EuiNENT  Domain  ({  262*)— Condemnation 
Pboceedinos— Affeal— HABMLxsa    Ebbo»— 

iNSTBUCnONS. 

Where,  in  condemnation  proceedings,  the 
damages  allowed  were  double  the  amount  award- 
ed by  the  appraisen,  and  there  was  a  confiict 
between  the  witnesses  who  testified  for  peti- 
tioners and  defendant  as  to  the  damages  sustain- 
ed, an  erroneous  instraction  i>ermitting  the  re- 


•For  other  cases  na  wm*  toplo  and  Motion  NUMBER  In  Deo.  *  Am.  Digs.  IMT  te  data,  *  Roportor  ladsses 

*  Raliaarlng  denied. 
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covery  of  remote  and  speenlatiTe  damage*  wa« 
not  haimless. 

[Ed.  Note.— For  other  casea,  see  Ehninent  Do- 
main, Dec.  Dig.  (  262.*] 

6.   EXINENT  DOHAIN  ({  262*)— GONDEUNATION 

PaocEEDiNOB  —  Pkovinob    o»   Appkllatb 

Cougx. 

where  the  damages  in  proceedings  to  con- 
demn land  were  unliquidated  and  the  evidence 
aa  to  the  amount  thereof  was  conflicting,  the 
Supreme  Court  on  appeal  could  not  interpose 
its  judgment  aa  to  the  correctness  of  the  as- 
sessment. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  262.*] 

Appeal  trom  Circuit  Court,  Hendricks 
County ;  T.  J.  Gofer,  Judge. 

Condemnation  proceedings  by  the  Indianap- 
olis &  Western  Railway  Company  against 
Charles  B.  Hill  and  others.  From  an  award 
in  favor  of  defendant  Hill,  petitioner  appeals. 
Rerersed,  with  instructions. 

Otis  E.  GuUey,  W.  H.  Latta,  and  L.  H. 
Oberrelch,  for  appellant  Geo.  W.  Brill  and 
Geo.  C.  Harvey,  for  appellee. 


JORDAN,  C  J.  Appellant,  an  incorporated 
intemrban  railway  company,  filed  on  July 
23,  1906,  Its  complaint  in  the  office  of  Ibe 
derk  of  the  Hendricks  circuit  court,  thereby 
seeing  to  cmidenm  and  appropriate  certain 
real  estate  situated  1q  Hendri<^  county, 
Ind.,  for  the  use  of  the  right  of  way  of  Its 
railroad.  Numerous  landowners  whose  lands 
were  affected  were  made  parties  defendant 
Among  these  were  Charles  B.  Hill  and  Emma 
Alice  Hill,  his  wife,  appellees  in  this  appeal. 
The  condemnation  proceedings  were  Institut- 
ed under  an  act  of  the  Legidature  concern- 
ing proceedings  in  the  exercise  of  eminent 
domain.  Acts  1905,  p.  59,  c.  48 ;  section  8700 
et  seq..  Boms'  Ann.  St  1908.  Such  action 
was  had  in  conrt  as  resulted  in  an  Interloco- 
tory  order  being  entered  appointing  apprais- 
ers to  assess  damages  to  the  several  i^operty 
owners  for  the  lands  sought  to  l>e  taken.  On 
August  17,  1906,  the  appraisers  made  their 
award  and  report,  and  filed  the  same  in  the 
office  of  the  clerk  of  the  Hendricks  circuit 
conrt  They  awarded  damages  to  Charles  B. 
Hill  for  his  real  estate  appropriated  to  the 
amount  stated  In  their  report.  On  August  21, 
1907,  said  Hill,  under  section  8  of  the  statute 
in  question,  filed  in  the  ofllce  of  the  clerk  of 
the  Hendricks  circuit  court  his  written  ex- 
ceptions to  the  award  of  damages  made  to 
him.  On  the  27th  of  the  same  month  appel- 
lant company  also  filed  its  written  exceptions 
to  damages  awarded  by  the  appraisers  to  cer- 
tain landowners  other  than  Hill.  On  Janu- 
ary 31, 1907,  the  issues  as  raised  and  tender- 
ed upon  the  written  exceptions  filed  and  pre- 
sented by  appellee  Charles  B.  Hill  were  by 
the  agreement  of  the  parties  herein  submitted 
to  a  jnry  for  trial.  The  trial  of  the  cause  ap- 
pears to  have  been  continued  from  day  to  day 
until  the  introduction  of  evidence  by  each  of 


the  parties  was  completed.  Thereupon  the 
jury  was  instructed  by  the  court  and  subse- 
quently returned  the  following  verdict :  "We, 
the  jury,  find  for  the  defendant,  Charles  B. 
Hill,  and  assess  his  damages  at  $1,125.00. 
Simon  Hadley,  Foreman."  Appellant  moved 
for  a  new  trial,  assigning  in  the  motion  the 
grounds  prescribed  by  our  Civil  Code,  among 
which  was  excessive  damages,  also  error  of 
the  court  in  giving  and  refusing  certain  in- 
structions and  rulings  upon  motions  relative 
to  certain  evidence,  etc  This  motion  was 
denied,  and  90  days  were  granted  for  filing 
bills  of  exception.  Judgment  was  rendered 
in  favor  of  appellee  Charles  B.  Hill  upon  the 
▼erdlct  of  the  jury.  From  this  judgment  ap- 
pellant company  appeals,  and  assigns  that 
the  court  erred  In  overruling  Its  motion  for  a 
new  trial. 

Counsel  for  appellee  insist  that  appellant 
has  failed  to  comply  with  the  rules  of  this 
court  first,  in  not  setting  out  in  its  brief  the 
original  complaint  filed  for  the  condemnation 
of  the  property  and  the  appointment  of  ap- 
praisers ;  second,  in  not  setting  out  in  its  en- 
tirety Instruction  No.  3.  They  further  insist 
that  the  bill  of  exceptions  embracing  the  evi- 
dence was  not  properly  made  a  part  of  the 
record.  The  first  objection  Is  without  merit 
No  error  In  this  appeal  Is  predicated  upon 
the  original  complaint  filed  for  the  appropria- 
tion of  the  land.  Under  the  circumstances, 
therefore,  this  complaint  Is  not  such  a  part 
of  the  record  as  Is  necessary  to  present  any 
of  the  errors  upon  which  appellee  relies.  Con- 
sequently, under  the  rules  of  this  court,  it  Is 
not  required  to  be  set  out  in  appellant's  brief. 
In  appellant's  brief  we  find  that  Instruction 
3  is  fully  set  out  therein.  Therefore  there  Is 
no  fonndation  wiuitever  for  appellee's  second 
contention. 

Equally  unsupported  is  the  ttilrd  Insistence. 
It  Is  true  that  the  record  discloses  that  the 
bill  of  exceptions  containing  the  evidence  was 
filed  after  the  time  granted  by  the  court  bad 
expired,  but  it  is  shown  by  a  statement  of  the 
trial  jndge  In  the  bill  Itself  that  it  was  pre- 
sented to  him  on  June  6,  1907,  which  was 
within  the  time  allowed  by  the  court  and  was 
taken  under  advisement  by  him,  and,  as  la 
disclosed,  was  subsequently  approved,  signed, 
and  filed  by  him.  The  delay  of  the  trial 
jndge  In  signing  and  filing  the  bill  would  not 
deprive  appellant  of  the  benefit  thereof  in 
this  appeal.  Section  660,  Burns'  Ann.  St 
1908. 

In  addition  to  the  statement  in  the  bill  of 
exceptions  In  respect  to  the  time  of  its  presen- 
tation to  the  judge,  the  same  statement  ap- 
pears on  the  margin  of  the  bill  over  the  sig- 
nature of  the  trial  judge.  It  Is  this  latter 
statement  api>arently  which  appellee's  coun- 
sel claim  does  not  comply  with  the  statute. 
We  concur  In  their  contention.  Under  the 
repeated  decisions  of  this  conrt  a  statement 
on  the  margin  of  a  bill  of  exceptions,  dls- 


*rm  otbar  cases  tes  sam*  topic  and  section  NUMBER  in  Dec.  &  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


416 


86  MOBTHEASTEBN  BEPOBTEB. 


(Ind. 


closing  the  time  of  Its  presentation,  is  not 
vittiin  tlie  reqalrements  of  tbe  statute.  Ay- 
res  T.  Armstrong,  142  Ind.  263,  43.  N.  E.  522. 
It  Is  the  statement  in  the  bill  itself  to  which 
we  give  consideration,  and  not  to  that  which 
appears  upon  the  margin  tiiereof.  Thd  bill  of 
exceptions  Is  properly  in  the  record.  - 

Some  other  minor  critlclBms  are  interposed 
in  respect  to  the  record  and  the  failure  of 
appellant  to  observe  tiie  rules  of  this  court. 
These,  however,  are  not  sustained. 

The  court  on  its  own  motion  gave  to  the 
Jury  a  series  of  instructions  relative  to  the 
assessment  of  damages  arising  out  of  the  ap- 
propriation of  lands  in  controversy.  This  was 
the  only  Issue  in  the  case.  Among  these  was 
the  following  charge,  numbered  3:  "If  you 
find  for  the  defendant,  it  will  then  be  your  - 
duty  to  determine  and  assess  his  damages. 
In  the  event  you  find  for  the  defendant,  then 
the  measure  of  his  damages  is  the  differenco 
between  the  market  value  of  the  defendant's 
land,  described  in  the  complaint,  before  the' 
appropriation  of  the  particular  part  thereof 
sought  to  be  taken  and  the  location  and  con- 
struction of  the  Interurban  railroad  thereon 
in  the  manner  proposed  by  the  plaintiff,  and 
the  market  value  thereof  after  the  appropria- 
tion and  the  location  and  construction  of  the 
mllroad  there(».  In  the  manner  proposed  by 
the  plaintiff,  as  shown  by  the  evidence,  if  so 
shown,  not  considering  any  benefits  to  said- 
land  on  account  of  the  construction  of  said- 
road.  In  determining  this  difference  of  valuet 
if  there  be  any  difference,  you  may  take  Into 
consideration  the  value  of  the  land  actually 
appropriated  and  the  decrease  in  the  value  of 
the  residue  of  the  land.  In  determining  this 
decrease  in  value,  if  any  of  the  residue,  y«u 
may  take  into  consideration,  as  abown  by  the 
evidence.  If  so  shown,  all  present  and  pros- 
pective decrease  In  the  value  of  the  residue 
of  the  defendant's  said  real  estate  that  wlU 
naturally  and  reasonably  be  caused  by  the 
location,  constmction,  and  operati(»i  of  the 
railroad  in  the  manner  proposed  by  the  plain- 
tiff,- and,  in  determining  audi  decrease  In 
value,  if  any,  yen  may  take  Into  considera- 
tion, as  shown  by  the  evidence,  if  so  shown, 
how  and  In  what  manner.  If  at  all,  the  de- 
fendant's said  lands  will  be  divided  and  cut 
up  by  the  use  of  the  land  appropriated  in  the 
manner  proposed ;  how  passage  from  one  part 
of  said  land  to  the  public  highway  will  be 
Interrupted,  if  at  all,  by  such  use  of  said  part 
of  said  land;  the  increased  danger,  if  any, 
that  may  "be  incurred;  and  any  other  facts 
or  things,  if  shoten  by  the  evidence,  that  mow 
^e  either  annoying  or  hurtful  to  the  defend- 
ant, and  which  will  necessarily  be  caused  by 
the  permanent  location  and  operation  of  a 
railroad  over  the  particular  land  appropriat- 
ed." (Our  italics.)  Appellant's  counsel  criti- 
cise as  erroneous  that  part  of  the  above  in- 
struction embraced  in  Italics.  They  argue 
that  any  danger  whldb  might  be  incurred 
from  the  location  and  operation  of  appellant's 
railroad  over  the  land  in  controversy  is  too 


remote  and  speculative  to  afford  a  basis  for 
a  proper  assessment  of  damages.  They  far- 
ther insist  that  the  court  also  erred  in  ad- 
vising the  Jury  by  this  instruction  that  in 
assessing  the  damages  It  might  take  into  con- 
sideration "any  other  facts  or  things  which 
may  be  annoying  or  hurtful  to  the  defend- 
ants." That  portion  of  the  charge  included 
In  italics  is  manifestly  wrong.  Thereby  the 
jury  was  given  the.  liberty  to  take  into  consid- 
eration a  class  of  damages  of  the  nature  or 
character  of  imaginary  or  specula tlve^  or  such 
as  the  occurrence  of  which  would  be  quite 
remotjQ.  It  is  well  settled  that  this  class  of 
damages  cannot  be  regarded  or  taken  into 
consideration  in  the  assessment  of  damages 
in  condemnation  proceedings.  -  Indianapolis, 
etc.,  Tr.  Ck).  v.  Larrabee,  168  Ind.  237,  80  N. 
E.  413,  10  Ia  R.  A.  (N.  S.)  1003,  and  cases 
there  cited ;  Toledo,  etc.,  Int  R.  Co.  v.  Wag- 
ner (at  last  term.  No.  21,167)  S5  N.  E.  1025 : 
2  Elliott  on  Railroads  (2d  Ed.)  i  993. 

In  the  Larrabee  Case,  supra,  an  instruction 
of  like  import  as  the  one  herein  in  contro- 
versy was  condemned  as  erroneous.  In  the 
Wagner  Case,  supra,  which  was  >a  condeoma- 
tioa  proceeding,  a  charge  of  the  court  advised 
the  Jury  in  a  general  manner  that  in  deter* 
mining  the  amonnt  of  damages  to  be  asseaaed 
for  laud  taken  for  a  right  of  way  it  might 
consider  the  Inconveuiencea  and  annoyances, 
if  any,  resulting  from  the  appropriation '  of 
Ae  real  estate.  This  charge  was  held  to  be 
erroneous  and  the  judgment  was  reversed. 
The  -court  in  passing  upon  the  question  in 
that  appeal  said:  "In  considering  the  de- 
crease in  value  of  the  residue,  the  jury  would 
necessarily  have  to  take  into  account  all  the 
Inconveniences  and  other  prejudicial  facts 
that  -were  produced  by  the  appropriation,  and 
that  went  to  the  depeeciatlon  of  the  value 
of  the  remaining  land,  and,  when  the  jury 
had  added  tlie  full  sum  of  the  diminished 
value  to  the  full  value  <^  the  parcel  taken. 
It  had  then  arrived  at  the  amount  for  which 
the  verdict  should  have  been  returned.  The 
jury  had  no  right  to  go  further,  and  consider 
Inconveniences  and  annoyances'  as  entitling 
the  defendants  to  additional  damage.  *  •  • 
We  have  held  that  danger  arising  from  the 
proper  operation  of  a  railroad  to  the  'occu- 
pants of  the  farm  and  stock  thereon'  is  not 
a  proper  element  of  damage,  because  too  re- 
mote and  speculative  to  admit  of  admeasure- 
ment Traction  Co.  v.  Larrabee,  168  Ind. 
237,  240,  80  N.  E.  413, 10  L.  R.  A.  (N.  S.)  1003. 
So  with  annoyances,  when  they  relate  to  men- 
tal conditions  created  by  the  operation  of  a 
railroad,  the  damage  rests  so  completely  on 
mere  surmise  and  conjecture,  as  to  forbid 
consideration  by  the  coiu-ts."  It  was  annoy- 
ances upon  which  this  court  in  that  case  laid 
atress  and  held  that  they  were  not  a  proper 
element  of  damages  because  too  remote  and 
q>eculatlve.  But  in  the  Instruction  herein 
Involved  the  court,  as  elements  of  damages, 
Included  not  only  increased  danpcer,  but  "any 
other  facts  or  things  which  may  be  annoying 
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or  burtful  to  the  defendant"  Section  6,  pw 
62,  c.  48,  Act  1905  (section  934,  Bums'  Ann. 
St  1908),  In  a  general  way  prescribes  a  rule 
or  basis  for  assessing  damages  In  a  proceed- 
ing, under  the  statute,  to  condenm  property. 
Under  this  provision  of  the  statute  there  Is 
no  warrant  for  assessing  speculative  damages 
such  as  were  authorized  by  the  court  to  be 
awarded  by  the  charge  in  question.  Ck>un8el 
for  appellee  do  not  attempt  to  Justify  the  In- 
struction in  dispute,  but  assert  that  an  exam- 
ination of  the  evidence  wlU  show  that  the 
assessment  of  damages  was  correct  and  that, 
therefore,  the  Instruction  In  question  was 
harmless.  The  damages  allowed  by  the  jury 
appear  to  be  more  than  double  the  amount 
awarded  by  the  appraisers,  and  there  Is  quite 
a  conflict  between  the  witnesses  who  testified 
In  favor  of  appellant  upon  the  question  of 
damages  and  those  who  testified  In  favor  of 
appellee.  In  this  condition  of  the  record 
there  Is  nothing  to  disclose  to  this  court  that 
the  charge  as  asserted  by  appellee  was  barm- 
less.  Again,  upon  another  view,  the  dam- 
ages In  the  case  are  unliquidated,  and  we  can- 
not upon  the  evidence.  Interpose  our  Judg- 
ment in  regard  to  the  correctness  of  the  as- 
sessment thereof.  Monongahela  River,  etc., 
Co.  T.  Hardsaw,  169  Ind.  147,  81  N.  E.  492. 

Other  rulings  of  the  court  relative  to  giv- 
ing and  refusing  Instructions  are  complained 
of  by  appellant's  counsel.  These,  in  part  at 
least,  are  determined  by  our  decision  upon 
the  charge  In  controversy,  and  the  other  rul- 
ings which  can  be  said  to  be  left  undecided 
possibly  will  not  arise  again  upon  another 
trial.  Therefore  we  pass  them  without  con- 
sideration. 

For  the  error  of  the  court  in  giving  In- 
struction No.  3,  the  Judgment  below  Is  re- 
versed, with  instructions  to  the  court  to  grant 
appellant  a  new  trial. 

HADLET,  J.,  not  partlclpatlns. 


(171  Ind.  323) 

FIRST  NAT.  BlANK  OF  PEORIA  et  aL  T. 
FARMERS'  &  MERCHANTS'  NAT. 
BANK  OP  WABASH  et  al.» 
,  (No.  21,282.) 

(Supreme  Court  of  Indiana.     Dec.  9,  1908.)  ^ 

1.  Apfkai.  and  Ebbob   ({  918*)  —  Rbvkw  — 
Pbesumttiorb— Pabtiss. 

Where  it  appears  that  a  party  to  an  action 
va*  actively  defending  and  prosecutiog  in  bis 
capacity  as  a  trustee,  though  made  a  defendant 
to  some  of  the  complaints  in  his  ]personai  ca- 
pad^,  it  will  be  assumed  that  it  is  in  his  trust, 
rather  than  in  bis  personal,  capacity,  that  he 
describes  himself  as  appellant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Gnor.  Dec.  Dig.  |  9ia*] 

2.  Appcai,  and  Ebbob  (f  328*)— Pabties. 

Where  a  cause  was  tried  on  the  theory  that 
the  cestui  que  trust  and  trustee  in  a  trust  deed 

*  Fomer  opinion  (84  N.  B.  10T7)  modified  and  wlth- 
dnwn. 


or  mortgage  were  the  croas-complalnants  in  the 
cnMS-complaint  filed  on  behalf  of  the  cestui  que 
trust,  the  parties  will  be  held  to  this  theory 
on  appeal,  and  such  cross-complainaats  were 
not  only  properly  Joined  as  appellants,  but  the 
fact  that  they  had  filed  a  cross-complaint,  which 
was  in  a  sense  an  original  actioui  changed  the 
general  rule  as  to  the  making  of  co-parties,  and 
it  was  Bofficient  to  malce  all  other  parties  ap- 
pellees who  were  interested  in  maintaining-  the 
judgment  or  who  had  a  standing  from  which 
to  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BIrror,  Dec.  IHg.  |  328.*] 

8.   JODGMBNT    (J    630*)— PABTTES. 

Notwithstanding  that,  in  a  mortgage  fore- 
doBure  suit  the  question  ol  the  adjustment  of 
the  rights  of  the  parties  to  the  record  In  the 
original  suit  interested  in  the  mortgaged  prem- 
ises was  so  involved  that  further  process  was 
not  necessary  to  authorize  such  adjustment  on 
the  filing  of  crossKiompIaints,  it  does  not  fol- 
low that  such  persons  are  parties  to  the  judg- 
ment rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  i  530.*] 

4.  Appeaeawce  (8  5*>— Record. 

The  usual  entry  by  the  cleric,  "Now  come 
the  parties,"  etc.,  presumably  relates  to  the  par- 
ties already  appearing. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent  Dig.  |  17;   Dec.  Dig.  {  5.*] 

5.  Appeal   and    Bbbob    ({   914*)— Review— 
Pbesuuptions. 

As  a  trial  without  an  issue,  where  not 
waived,  would  be  at  least  erroneous,  it  will  not 
unnecessarily  be  assumed  that  parties '  not  an* 
swering  a  cross-complaint  or  defaulted  for  a 
failure  to  do  so  were  in  court  for  the  purpose 
of  trial  on  such  complaint. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  l\  3603-3698;  Dec.  Dig.  • 
914.*] 

6.  Affeal   and   Ebbob   ({   336*)— Pabtixb— 
Appellees. 

Making  too  many  appellees  does  not  afford 
ground  of  objection  to  the  jurisdiction  of  the 
Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  386.*] 

7.  Evidence  (S  264*)  —  Adkibsions  —  Obal 
Statements. 

A  statement  by  the  trustee  under  a  trust 
deed  or  mortgage,  in  a  conversation  with  the 
representative  of  attachment  creditors,  in  re- 
sponse to  a  reference  by  such  representative  to 
the  attaciiment  suit  and  seizure  thereunder,  a 
fact  which  it  was  suggested  to  the  trustee  that 
he  knew,  "Yes,  and  when  we  took  our  trust 
deed  we  thought  we  were  getting  a  good  title 
and  would  only  be  subject  to  judgments  of  rec- 
ord," did  not  amount  to  an  admission  by  the 
trustee  that  he  bad  notice  of  the  attachment 
lien  when  the  mortgage  was  taken. 

[Ed.  Note.— For  .other  cases,  see  SSvidenoSb 
Dec.  Dig.  {  264:*] 

8.  Evidence  (|  243*)- Admissions  by  Aobnt 
AS  TO  Past  Tbanbactions. 

A  trustee  under  a  trust  deed  or  mortgage, 
as  an  agent,  is  not  empowered  to  admit  the 
rights  of  his  principal  away  by  his  references 
to  a  past  transaction. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S$  908-915;    Dec.  Dig.  f  243.*] 

9.  Evidence  (8  251*)— Admissions— Tbtjsteb. 

A  trustee  under  a  trust  deed  or  mortgage  is 
not  authorized  to  make  an  admission  in  deroga- 


•For  othw  cases  see  same  topic  and  section  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indetas 
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tion  of  the  trust,  since  as  trustee  he  has  but  a 
technical  interest,  and  the  real  and  beneficial 
interest  is  in  the  cestui  que  trust. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  |  983;    Dec.  Dig.  i  251.*] 

10.  Appeal   awd   Ebsob   (§   895*)— Ueoobd— 
Necessity  or  Bill  or  Exoeftiohs. 

A  co-appellant  may  Aow  error  by  a  bill 
of  exceptions  filed  by  his  co-party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  593.*] 

11.  AriACHMENT  (§  171*)— Notice  of  Seizure. 

Code,  {I  74  (Bums'  Ann.  St.  1908,  §  330). 
providing  that  where  a  sheriff  shall  seize  real 
estate  by  virtue  of  any  writ  of  attachment,  or 
shall  levy  thereon  by  virtue  of  any  execution 
issued  to  him  from  any  court  other  than  the 
court  of  the  county  in  which  he  is  sheriff,  he 
shall,  at  the  time  of  maldng  the  seizure  or  levy, 
file  a  written  notice  thereof  to  be  recorded  in 
the  lis  pendens  record,  requires  the  sheriff  to  file 
a  notice  of  seizure  under  an  attachment  as  well 
where  the  real  estate  is  situate  in  the  county 
wherein  tiie  action  in  which  the  attachment  is 
issued  is  pending  as  where  the  action  is  pending 
in  another  county. 

[EA.  Note. — For  other  cases,  see  Attachment, 
Dec.  Dig.  (  171.*] 

12.  Statdtes  (S  189*)— OoNBTRUcnoN— Gbak- 
UATICAL  AND  Rhetorical  Usage. 

Considerations  of  grammatical  and  rhetor- 
ical usage  are  not  always  controlling  in  constru- 
ing a  statute,  where  an  intent  in  conflict  there- 
with is  disclosed,  but  are  not  unimportant  and 
may  influence  a  doubtful  case,  and  where  there 
is  nothing  out  of  accord  therewith,  either  in  the 
particular  language  or  the  general  intent,  they 
are  of  controlling  force. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  J  268;  Dea  Dig.  {  189.*] 

13.  Attachment  (|  171*)— Notice  of  Seizure. 
The  fact  that  Act  March  14,  1877  (Acts 

1877,  p.  54,  c.  24),  entitled  "An  act, to  provide 
for  giving  notice  of  pending  suits,  attachments, 
levies,  and  liens  in  certain  cases,"  related  sole- 
ly to  actions  and  proceedings  affecting  the  title 
to  real  estate  or  interests  therein,  furnishes  a 
sufficient  explanation  for  the  qualifying  words 
"in  certain  cases,"  and  the  pame  do  not  evince 
an  intent  in  conflict  with  the  view  that  a  notice 
of  seizure  under  attachment  is  required  to  be 
filed  in  an  action  commenced  in  the  county 
where  the  real  estate  attached  is  situate,  as  well 
as  where  commenced  in  a  county  where  the  real 
estate  is  not  situate,  on  the  ground  that  the  act 
was  not  intended  to  cover  all  cases. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  {  171.*] 

14.  Attachment  (S  171*)— Notice  of  Seizxtbe. 
The  objection  that  Code,  g  74  (Bums'  Ann. 

St.  1908,  S  8S0),  if  constraed  to  require  a  notice 
of  attachment  of  real  estate  to  be  filed  in  an 
action  commenced  in  the  county  where  the  real 
estate  attached  is  situate  as  well  as  where  com- 
mence4  in  a  county  where  the  real  estate  is  not 
situate,  is  in  conflict  with  Bums'  Ann.  St  1908, 
I  9.'>6,  providing  that  an  order  of  attachment 
binds  defendant^  property  in  the  county  subject 
to  execution  and  becomes  a  lien  thereon  from 
the  time  of  its  delivery  to  the  sheriff  in  the 
same  manner  as  an  execution,  and  the  farther 
objection  that  property  levied  on  is  in  custodia 
legis.  and  not  subject  to  mortgage,  are  answered 
by  Code,  i  79  (Bums'  Ann.  St.  1908,  S  335), 
providing  that,  until  a  proper  notice  has  been 
filed,  the  seizure  of  real  estate  under  an  attach- 
ment and  the  levy  thereon  under  execution  in 
the  cases  mentioned  in  section  74  shall  not  op- 
erate as  constructive  notice  of  the  seizure  or  of 


the  levy,  nor  have  any  effect  as  against  bona 
fide  purchasers  or  incumbrancers. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  I  171.*] 

15.  Statutes  (J  188*)-7Constbuotiok. 
Where    the    intention    can   be    ascertained 

from  the  language  of  an  enactment,  the  court 
will  not  regard  itself  as  bound  to  follow  the 
words  last  used. 

[£>1.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  $&  26ft-281 :   Dec  Dig.  |  188.*] 

16.  MOBTGAOEB     (i    25*)    —  GONSIDEBATIOII — 
FOBBEASANCE. 

A  trust  deed  or  mortgage,  given  in  consid- 
eration of  an  indebtedness,  and  an  agreement 
to  extend  the  time  of  payment  for  one  year,  and 
providing  for  the  payment  of  interest  quarterly 
in  advance,  in  default  of  which  the  whole  prin- 
cipal sum  and  interest,  at  the  option  of  the  ces- 
tui que  tmst,  to  become  immediate^f  due  and 
payable,  was  based  on  a  new  and  sufficient  con- 
sideration, and  it  cannot  be  successfully  claimed 
that  the  fact  that  the  interest  was  not  paid  at 
once  in  advance  made  any  difference,  for  by  the 
agreement  the  cestui  que  trust  had  placed  itself 
in  the  power  of  mortgagors  to  compel  it,  by 
due  performance,  to  forbear. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  g  37 ;    Dec.  Dig.  |  25.*] 

17.  Contracts  _(§  53*)— Consideration. 

Where  parties  agree  on  a  consideration,  and 
it  is  of  indeterminate  value,  the  courts  will  not 
substitute  their  judgment  for  that  of  the  par- 
ties, but  will  uphold  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent  Dig.  {  231;   Dec.  Dig.  i  53.*] 

18.  Estoppel  (J  116*)— Burden  of  Pboof. 
The  burden  is  on  parties  who  would  rely  on 

the  fruits  of  an  election  to  treat  a  mortgage  as 
invalid  to  show  a  course  of  conduct  inconsistent 
with  a  right  asserted  under  it. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  §  306;   Dec  Dig.  |  116.*] 

19.  MoBTOAGES    (g    154*)  —  Mobtoaoees    as 
Bona  Pidb  Purchasers— Notice. 

Circumstances  which  are  merely  equivocal 
will  not  charge  an  incumbrancer  with  axe  duty 
of  malting  inquiry. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  ||  347-849;  Dec  Dig.  S  154.*] 

20.  Appeal   and   Ebbob   (g  841*)— Rkvixw— 
Questions  of  Fact. 

Where  the  evidence  in  the  record  is  all  one 
way,  its  effect  becomes  a  matter  of  law,  and 
the  court  will  weigh  it,  even  in  favor  of  the 
right  of  appellant  to  recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  8315 ;   Dec  Dig.  I  841.*] 

Appeal  from  Circuit  Conrt,  Starke  Conn- 
^;  6«orge  Bnrson,  Special  Judge. 

Action  by  the  Burlington  Savings  Bank 
against  Charles  A.  Jamison  and  others,  in 
which  the  Fanners'  &  Merchants'  National 
Bank  of  Wabash  and  others,  defendants,  filed, 
a  cross-complaint  against  plaintiff  and  code- 
fendants,  the  First  National  Bank  of  Peoria, 
111.,  and  others.  From  a  judgment  adjudging 
the  rights  of  the  parties,  the  First  National 
Bank  of  Peoria,  111.,  and  others  appealed  to 
the  Appellate  Coort^  whence  the  canse  was 
transferred  to  the  Snpreme  Court,  under 
Bums'  Ann.  St  1908,  g  1394,  subd.  2.  Revers- 
ed, and  new  trial  ordered.  Petition  for  re- 
hearing denied. 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Digs.  1S07  to  data,  &  Reporter  Indexes 
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For  opinion  In  Appellate  Ck>urt,  see  82  N. 
E.  1013. 

F.  Ix  Dnkes,  C.  H.  Peters,  R.  D.  Peters,  and 
R.  W.  McBride,  for  appellants.  H.  B.  Rob- 
bins,  Pentecost,  Boyd  &  Julian,  and  Sayre  & 
Hunter,  for  appellees. 

GILLETT,  C.  3.  This  suit  Is  the  outgrowth 
of  one  brought  by  the  Burlington  Savings 
Bank  of  Burlington,  Vt.,  to  foreclose  a  mort- 
gage on  certain  real  estate  In  Starke  county. 
Three  cross-complaints  were  filed.  The  first 
was  filed  by  certain  creditors  who  had  recov- 
ered a  Judgment  in  attachment  in  Pulaski 
county  against  the  owner  of  the  equity  of  re- 
demption. In  which  action  a  writ  of  attach- 
ment had  been  levied  on  said  lands  whUe  the 
action  was  pending  in  Starke  county.  It  is 
sought  by  said  cross-complaint  to  have  said 
Judgment  declared  a  senior  lien  on  said  real 
estate  as  against  all  other  interests  and  liens. 
The  second  cross-complaint  was  filed  by  Seth 
W.  Freeman  to  foreclose  a  trust  deed  on  said 
lands,  and  the  third  cross-complaint,  under 
which  appellants  claim,  was  to  establish  as  a 
senior  lien  on  said  lands,  as  against  all  other 
interests  and  liens,  a  trust  deed  executed  to 
Qharles  B.  Wheeler,  as  trustee.  Process  is- 
sued on  the  original  complaint,  and  after  the 
tiling  of  the  first  cross-complaint  the  record 
shows  that  the  original  plaintiff  filed  answer 
to  said  cross-complaint.  The  record  then 
shows  a  default  as  to  certain  defendants,  and 
that  all  defendants  not  defaulted  appeared 
and  filed  answers.  The  answers  (except  of 
the  plaintiff)  are  not  on  file,  and  we  construe 
said  defaults  and  the  appearances  and  other 
answers  as  relating  to  the  original  action.  A 
submission  was  entered,  and  a  decree  fore- 
dosing  the  plaintiffs'  mortgage  followed. 
This  decree  was  entered  "witboat  prejudice 
to  the  interest  of  the  complainant  Charles  R. 
Wheder  and  the  First  National  Bank  of 
Peoria,  111.,  to  file  answer  by  cross-complaint" 
by  the  first  day  of  the  next  term  of  court 
On  said  day,  Seth  W.  Freeman  filed  his 
cros»KK>mplalnt,  and  subsequently,  after  de- 
faulting certain  defendants  thereto  and  oth- 
er defendants  filing  answers,  which  defaults 
and  answers  we  construe  as  relating  to  said 
second  cross-complaint,  the  latter  cause  was 
submitted,  and  the  plaintiff  therein  obtained 
a  decree  of  foreclosure.  After  this  foreclos- 
ure, and  after  a  number  of  entries  resetting 
the  case  for  trial,  the  record  states  that: 
"Now  again  come  the  parties  by  counsel  and 
the  defendant  the  First  National  Bank  of 
Peoria,  111.,  files  answer  to  the  cross-com- 
plaint. In  these  words,  to  wit"  The  answer 
which  follows  states  that:  "Comes  now  the 
defendants  in  the  above-entitled  action,  Char- 
les R.  Wheeler,  trustee  for  the  B'lrst  National 
Bank  of  Peoria,  and  for  answer  to  the  cross- 
eomplalnt  of  Its  codefendant  the  Farmers'  & 
Merchants'  National  Bank  of  Wabash,  Ind.," 
and  other  mentioned  defendants,  says,  etc. 
Then  follows  an  entry  that  "said  defendant 


also  files  cross-complaint  herein  making  all 
codefendants  defendants  hereto,  in  these 
words,  to  wit"  It  Is  not  stated  in  the  body 
of  this  complaint  who  files  it,  although  from 
some  of  its  averments  it  would  appear  that 
Wheeler,  trustee,  was  the  plaintiff.  An  an- 
swer of  general  denial  was  filed  by  parties 
who  claim  under  said  attacliment  Judgment, 
and  it  is  then  recited  that:  "This  cause,  be- 
ing at  issue  as  to  the  priority  of  liens,  by 
agreement  is  submitted  to  the  court  for 
trial."  There  is  a  general  finding  that  all  of 
the  allegations  of  the  cross-complaint  of  the 
attaching  creditors  are  true,  and  the  par- 
ticular facts  concerning  the  proceedings  in 
attachment  and  the  Pulaski  county  Judgment 
are  then  set  forth,  including  the  name  of 
the  defendant  (a  defendant  below),  the  date 
that  said  Judgment  •l)ecame  a  lien,  and  there 
is  also  a  finding  for  the  First  National  Bank 
of  Peoria,  111.  (sic),  that  its  Judgment  is  a 
lien,  but  is  subsequent  and  Junior  to  the 
judgment  liens  of  the  attachment  creditors. 
The  record  states  that  "the  cross-complain- 
ants, the  First  National  Bank  of  Peoria,  and 
Charles  R.  Wheeler,  trustee,  object  and  ex- 
cept" to  the  finding.  The  most  that  we  can 
deduce  from  the  Judgment  proper  is  that  the 
described  Judgments  of  said  attaching  cred- 
itors are  each  liens  on  certain  real  estate,  and 
are  prior  and  superior  liens  to  the  mortgage 
of  the  "First  National  Bank  of  Peoria,  Peo- 
ria, 111.,"  which  is  described  as  to  date,  etc., 
and  that  said  mortgage  is  a  lien  on  the  lands 
therein  described,  but  is  a  subsequent  and 
Junior  Hen  to  the  Judgments  in  attachment 
A  motion  for  a  new  trial  was  filed  by  "the 
cross-complainant,  the  First  National  Bank 
of  Peoria,  Peoria,  111.,  Charles  B.  Wheeler, 
trustee  in  the  above-entitled  cause,"  assign- 
ing, among  other  causes:  (1)  That  the  de- 
cision of  the  court  is  not  sustained  by  suffi- 
cient evidence;  and  (^  that  the  decision  of 
the  court  is  contrary  to  law.  The  bill  of  ex- 
ceptions which  was  afterwards  filed  recites 
that  "the  cause,  being  at  issue,  is  submitted 
for  trial  upon  the  issues  Joined."  There  is 
in  the  record  an  admissiMi,  hereinafter  more 
particularly  referred  to,  to  the  effect  that  the 
trust  deed  "was  issued  to  the  cross-complain- 
ants," and  so  far  as  we  have  perceived  the 
whole  controversy  upon  the  trial  related  to 
the  question  of  priority  as  between  said  mort- 
gage and  said  attachment 

The  pleadings  and  record  were  very  care- 
lessly prepared  in  the  court  below,  and,  as 
the  questions  thereby  presented  for  the  most 
part  relate  to  our  Jurisdiction,  we  have  been 
prompted  to  examine  the  transcript  critically. 

Error  is  assigned  by  the  First  National 
Bank  of  Peoria,  111.,  and  Charles  R.  Wheeler, 
trustee,  for  the  First  National  Bank  of  Peo- 
ria, 111.  The  proceedings  sufficiently  show 
that  the  latter  was  actively  prosecuting  In 
his  capacity  as  a  trustee,  and  therefore  It 
will  be  assumed  that  it  is  in  his  trust,  rather 
than  in  his  personal,  capacity,  that  he  de- 
scribes himself  as  appellant    Beeis  v.  Shan- 
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non,  73  N.  X.  292;  Hallett  t.  Harxower,  33 
Barb.  (N.  Y.)  537.  It  may  also  be  suggested 
that  these  appellants,  although  two  in  num- 
ber, really  represent  but  one  Interest;  that 
of  said  bank. 

It  Is  argued  that  certain  parties  defend- 
ant who  were  defaulted,  among  them  the 
owner  of  the  equity  of  redemption  and  one 
of  the  makers  of  the  mortgage  under  which 
appellants  claim,  should  have  been  made 
parties  appellant  We  have  set  out  enough 
of  the  record  above  to  show  that  the  cause 
was  tried  on  the  theory  that  said  Illinois' 
banlc  and  Wheeler,  trustee,  were  the  cross- 
complainants  in  the  cross-complaint  filed  on 
the  bank's  behalf,  and  to  this  theory  the 
parties  will  be  held  on  appeal.  Jones  v. 
Thompson,  12  Cal.  191.  This  being  the  theo- 
ry below,  said  cross-complainants  were  not 
only  properly  joined  as  appellants,  but  the 
fact  ttmt  it  may  be  thus  assumed  that  they 
bad  filed  the  cross-complaint,  which  was  in 
a  sense  an  original  action,  changed  the  gen- 
eral rule  as  to  the  making  of  co-parties,  and 
it  was  sufficient  to  make  all  other  parties  ap- 
pellees, who  were  interested  in  maintaining 
the  Judgment,  or  who  had  a  standing  to 
appeal  therefrom.  See  Elliott's  App.  Proc.  | 
156. 

The  question  arises,  however,  whether  cer- 
tain persons  who  were  parties  defendant  to 
the  original  action  or  parties  in  some  capac- 
ity to  some  of  the  cross- complaints,  and  are 
not  parties  here,  should  have  been  made  ap- 
pellees. Since  it  was  sought  In  the  original 
suit  to  procure  a  decretal  order  for  the  sale 
of  the  eqnity  of  redemption,  the  question  of 
the  adjustment  of  the  rights  of  parties  to 
the  record  having  Interests  in  the  mortgaged 
premises,  was  so  involved  that  further  pro- 
cess was  not  necessary  to  authorize  such  ad- 
justment, upon  the  filing  of  cross-complahits. 
Clements  v.  Davis,  156  Ind.  624,  67  N.  E. 
905.  It  does  not,  however,  follow  from  this 
premise  that  such  persons  are  parties  to  the 
judgment  appealed  from.  Although  techni- 
cally In  conrt,  they  ought  to  have  been  rul- 
ed to  answer.  Buchanan  v.  Berkshire,  etc., 
Co.,  96  Ind.  610.  The  failure  to  answer  was 
not  an  admission  of  the  allegations  against 
them  (Purple  t.  Farrlngton,  119  Ind.  164, 
21  N.  E.  543,  4  L.  R.  A.  535),  and  while  it 
is  true  that  the  making  of  an  Issue  might 
be  waived  by  going  to  trial  without  one, 
yet  to  this  end  it  ought  to  have  been  shown 
that  there  was  such  an  appearance  subse- 
quently as  to  antborlsse  the  conclusion  that 
there  was  a  waiver.  The  usual  entry  by  the 
clerk,  "Now  come  the  parties,"  etc.,  pre- 
sumably relates  to  parties  already  appear- 
ing. See  Fee  v.  State  «z  rel.,  74  Ind.  66;  2 
Ency.  of  PL  &  Pr.  600.  As  a  trial  without 
an  issue,  where  not  waived,  would  be  at 
least  erroneous,  it  will  not  unnecessarily  be 
assumed  that  parties  not  answering  a  cross- 
complaint  or  defaulted  for  a  failure  to  do  so 
were  in  court  for  the  purposes  of  a  trial 
on  such  complaint    Apart  from  this,  how- 


ever, we  think  it  must  be  affirmed  that  the 
judgment  in  question  m  ttled  only  questions 
as  between  appellants  and  the  attaching 
creditors.  It  does  not  In  terms  declare  for 
or  agahist  the  right  of  any  one  else,  and  the 
prior  oitry,  wherein  it  is  recited  that  the 
cause,  being  at  issue  as  to  the  priority  of 
liens,  is  submitted,  etc.,  shows  that  the  con- 
test related  to  a  matter  wherein  Issues  had 
been  framed.  This  Is  made  even  more  ap- 
parent by  the  bill  of  exceptions.  It  is  true 
that  the  original  plaintiff,  the  Burlington 
Savings  Bank  of  Biu'llngton,  Vt,  joined  is- 
sue on  the  first  cross-complaint;  but  It  has 
been  made  an  appellee,  and  has  joined  In 
error,  and  presumably  has  obtained  such  re- 
lief as  it  sought  In  Its  prior  decree  of  fore- 
closure. In  these  circumstances,  we  think 
that  the  only  question  of  jurisdiction  remain- 
ing open  Is  whether  all  of  the  attaching  cred- 
itors are  made  appellees  and  are  In  conrt 
The  assignment  of  error  names  as  appellees, 
among  others,  the  Farmers'  &  Merchants' 
National  Bank  of  Wabash,  Ind.,  the  First 
National  Bank  of  Wabash,  Ind.,  the  Citizens' 
State  Bank  of  Huntington,  Ind.,  John  M. 
Curtner,  Thomas  F.  Payne,  Abner  T.  Bowen, 
Joseph  E.  Ruffing,  John  D.  Wilson,  Frank 
P.  Atkinson,  John  T.  Gee,  Joseph  Been,  Wil- 
liam J.  Atktaison,  William  M.  Atkinson,  and 
Cornelius  J.  McGreevy.  This  follows  the 
names  of  the  attaching  creditors  as  set  out 
In  the  judgment  proper,  except  that  the  Hun- 
tington bank,  apparently  by  the  misprision  of 
the  clerk.  Is  there  named  as  the  "Citizens' 
National  Bank  of  Huntington,  Ind.,"  and  that 
William  Atkinson  Is  therein  named  without 
any  middle  initial.  There  was  a  Frank  R. 
Atkinson  named  as  a  cross-complainant  in 
the  cross-complaint  of  said  attaching  cred- 
itors; but,  in  view  of  the  judgment  we  con- 
clude that  this  was  a  misnomer.  We  there- 
fore perceive  no  defect  of  parties  appellee. 
Making  too  many  appellees  does  not  afford 
ground  of  objection.  A  brief  has  been  filed 
on  behalf  of  the  Wabash  banks  and  Curtner 
and  Payne,  and  a  further  brief  has  been  filed 
on  behalf  of  the  firm  of  A.  T.  Bowen  &  Co., 
which  firm  seems  to  Include  all  of  the  re- 
maining attaching  creditors  except  the  Hun- 
tington bank.  There  Is  a  return  of  service 
upon  the  Citizens'  Bank  of  Huntington,  Ind., 
which  we  assume  Is  the  Citizens'  State  Bank 
of  Huntington,  Ind.  It  therefore  appears,  so 
far  as  we  perceive,  that  jurisdiction  of  this 
appeal  exists,  and  we  therefore  proceed  to  Its 
disposition. 

The  evidence  shows  that  the  attaching 
creditors  claim  under  a  judgment  in  attach- 
ment of  the  Pulaski  circuit  court  rendered 
May  9, 1904.  The  action  originated  in  Starke 
county,  and  prior  to  the  change  of  the  venue 
an  attachment  had  t)een  levied  on  lands  in 
said  county  belonging  to  Charles  A.  Jami- 
son. An  admission  shows  that  the  sheriCTs. 
notice  of  lis  pendens  was  filed  and  recorded 
February  20,  1904.  On  Hie  12th  day  of  De- 
cember, 1903,  said  Jamison  and  wife  execut- 
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ed  to  CX  R.  Wheeler  and  his  succeesors  in 
tmst  a  trust  deed  or  mortgage  (snbject  to 
liens  already  of  record)  covering  all  or  a 
part  of  the  lands  levied  on  under  said  writ 
The  mortgage  sets  out  the  existence  of  an 
indebtedness,  evidenced  by  overdue  notes, 
with  one  possible  exception,  in  which  the 
note  was  payable  on  demand,  In  an  amonnt 
approximating  $64,500.  According  to  the  re- 
citals of  the  mortgage,  all  of  said  notes,  with 
one  exception,  were  signed  by  C.  A.  Jamison 
and  one  A.  W.  Jamison.  The  remaining  note, 
according  to  the  mortgage,  was  signed  by  C. 
A.  Jamison.  The  mortgage  recites  that  "the 
consideration  for  the  making  of  this  deed  of 
trust  is  the  notes  aforesaid,  and  an  agree< 
ment  upon  the  part  of  the  said  First  National 
Bank  of  Peoria  to  extend  the  time  for  the 
payment  of  said  several  notes  for  a  period  ^f 
one  year  from  the  maturity  of  them  several- 
ly, with  an  agreement  on  the  part  of  the 
makers  of  said  notes  to  pay  the  Interest 
thereon  during  said  period  of  extension  quar- 
terly in  advance."  Provision  was  made  that, 
in  case  of  default  In  the  payment  of  the 
several  promissory  notes  at  the  time  and  In 
the  manner  stipulated  in  the  mortgage,  or  of 
any  part  of  said  notes,  or  of  Uie  interest 
thereon,  as  in  said  mortgage  stipulated,  the 
whole  principal  sum  and  Interest  should 
thereupon,  at  the  option  of  the  legal  holder 
or  holders  of  the  notes,  become  immediate- 
ly due  and  payable,  and  that  there  should  be 
authority  to  foreclose,  etc.,  in  that  event 
There  Is  an  admission  of  record :  "That  the 
mortgage  or  trust  deed  was  issued  to  the 
cross-complainants  by  the  defendants  Jaml- 
scm  &  Jamison,  for  a  bona  fide  indebtedness 
on  December  12,  1903;  that  the  mortgage 
was  recorded  in  Starke  county,  Ind.,  on  the 
8th  day  of  January,  A.  D.  1904,  at  eleven 
o'clock  a.  m. ;  that  the  mortgage  was  duly 
and  legally  executed  and  properly  acknowl- 
edged." 

It  appears  from  the  testimony  of  Wheeler, 
the  trostee,  who  was  a  vice  president  and 
director  of  the  Bllnois  bank,  and  who  seem- 
ingly conducted  the  transaction  by  which  the 
mortgage  vras  taken,  that  it  was  given  for  ad- 
ditional aecnrity;  that  he  had  no  notice  or 
knowledge  of  attachment  proceedings  in  the 
Starke  circuit  court  affecting  the  land  de- 
scribed In  the  mortgage,  until  after  the  8th 
day  of  January,  1904 ;  that  he  supposed  there 
was  a  good  title  to  the  land,  from  what  Jam- 
ison said ;  that  he  simply  took  the  statement 
of  Jamison,  and  made  no  inquiry  In  the 
clerk's  office  or  sheriff's  office  of  Starke  coun- 
ty; that  he  knew  that  a  portion  of  the  land 
was  mortgaged,  and  he  did  not  suppose  that 
he  was  getting  a  first  mortgage;  that  Jami- 
son made  a  general  statement  of  his  indebt- 
edness, but  he  said  nothing  about  the  at- 
tachments, and  did  not  mention  some  of  his 
mortgages  or  certain  of  the  debts  he  owed. 
There  was  fnrOier  evidence  which,  to  give  It 
the  strongest  construction  in  favor  of  appel- 
lees, may  be  said  to  show  that  Wheeler's 


knowledge  of  Jamison's  circumstances  was 
such  as  fairly  to  lead  him  to  believe  that  a 
crisis  had  been  reached  in  Jamison's  finan- 
cial affairs,  and  that,  if  he  was  not  already 
insolvent,  he  soon  would  be. 

Mr.  Hunter,  who  represented  certain  of 
said  attachment  creditors,  testified  to  a  con- 
versation he  had  with  Mr.  Wheeler  in  1905, 
relative  to  an  adjustment.  The  witness  d^ 
tailed  at  length  matters  that  were  talked 
over  relative  to  Jamison's  circumstances  at 
and  prior  to  the  making  of  the  mortgage; 
but  aside  from  the  light  If  any,  that  Hun- 
ter's evidence  threw  on  that  subject.  It  may 
be  said  that  the  only  statement  of  his  testi- 
mony which  it  ml^t  be  claimed  has  any 
significance  was  to  the  effect  that  in  the 
course  of  the  conversation  the  witness  made 
some  reference  to  their  attachment  suit  in 
Starke  county,  and  to  the  levy  on  all  of 
Jamison's  real  and  personal  property,  a  fact 
which  it  was  suggested  to  Wheeler  that  he 
knew,  to  which  he  respcmded:  "Tes,  and 
when  we  took  our  trust  deed  we  thought  we 
Were  getting  a  good  title,  and  would  only 
be  subject  to  Judgments  of  record."  At  the 
outset  of  Wheeler's  testimony,  there  appears 
to  be  some  confiict  between  him  and  Hun- 
ter as  to  whether  the  attachments  were 
talked  about;  Wheeler  claiming  that  the 
talk  was  about  the  Judgments.  On  croB»- 
examination,  however,  the  witness  admitted 
that  there  might  have  been  some  talk  about 
the  levy  of  the  attachment  and  of  the  at- 
taching creditors  having  priority;  but  he 
denied  the  statement  attributed  to  him  by 
Hunter. 

We  do  not  think  that  Hunter's  testimony 
went  far  enough  to  amount  to  evidence  of  an 
admission  upon  the  part  of  Wheeler  that  he 
bad  notice  or  knowledge  of  the  existence  of 
the  attachment  lien  when  the  mortgage  was 
taken,  and  we  may  further  add  that  as  an 
agent  he  was  not  empowered  to  admit  the 
rights  of  his  principal  away  by  his  references 
to  a  past  transaction.  Blair-Baker  Horse  Co. 
V.  First  National  Bank,  164  Ind.  77,  72  N.  B. 
1027.  Professor  Oreenleaf  says  that:  "The 
dedaration  of  an  agent  to  bind  his  principal, 
must  be  made  during  the  continuance  of  the 
agen<7  in  regard  to  a  transaction  then  de- 
pending et  dum  fervet  opus."  1  Greenleaf 
on  EJvidence,  {  118.  In  Packet  Oa  v.  Clough, 
20  Wall.  (U.  8.)  528.  22  L.  Bd.  406,  ttte  Su- 
preme Court  of  the  United  States  said:  "A 
close  attention'  to  this  rule,  wbldi  Is  of  uni- 
versal acceptance,  will  solve  almost  every 
difficulty.  But  an  act  done  by  an  agent  can- 
not be  varied,  qualified,  or  explained  by  his 
declarations,  which  amount  to  no  more  than 
a  mere  narrative  of  a  past  occurrence,  or  hy 
an  isolated  conversation,  or  an  Isolated  act 
done,  at  a  later  period.  The  reason  is  that 
the  agent  to  do  the  act  is  not  autiiorlsed 
to  narrate  what  he  has  done,  or  how  he  has 
done  It.  and  his  declaration  Is  no  part  of  the 
res  gestsB."  We  may  further  add  that  In 
our  opinion  Wheeler  was  not  anthorized  to 
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make  an  admission  of  a  past  transaction,  al- 
tbough  be  was  a  trustee  under  tbe  deed  of 
trust  and  a  party  to  this  action.  As  a  trustee 
he  had  but  a  technical  Interest  The  real 
and  beneficial  Interest  was  in  the  bank  which 
he  represented,  and,  the  courts  of  this  coun- 
try having  broken  away  fron^  the  idea  that 
a  trust<«.^  is  to  be  treated  as  an  owner,  it  is 
our  view  that  his  naked  admissions  ought 
not  to  be  received  in  derogation  of  the  trust 
which  he  represents.  1  Elliott  on  Evidence, 
S  662 ;  Graham  v.  Lockhart,  8  Ala.  9 ;  Thomp- 
son V.  Drake,  32  Ala.  99;  Fargason  v.  Ed- 
rington,  49  Ark.  207,  4  S.  W.  763;  Sargeant 
V.  Sargeant,  18  Vt.  371 ;  Eltelgeorge  v.  Mutu- 
al, etc.,  Asso.,  69  Mo.  52. 

Two  objections  are  made  to  our  consider- 
ation of  the  testimony  as  set  out  in  the  bill 
of  exceptions:  (1)  That  Wheeler,  trustee, 
has  not  filed  a  bill  of  exceptions,  and  (2) 
that  the  evidence  should  not  be  regarded  as 
in  the  record  because  certain  pleadings  and 
papers  claimed  to  be  embraced  in  a  tran- 
script of  the  proceedings  of  the  Pulaski  cir- 
cuit court  are  set  out  by  a  mere  "insert" 
To  these  propositions  we  make  answer:  (1) 
That  as  It  has  been  held  that  a  party  may 
take  advantage  of  his  adversary's  bill  of 
exceptions  (Beneflel  v.  Aughe,  93  Ind.  401), 
there  certainly  can  be  no  objection  to  a  co- 
appellant  manifesting  the  fact  of  error  by  a 
bill  of  exceptions  filed  by  his  co-party;  and 
(2)  that  as  It  may  fairly  be  assumed  that  the 
transcript  read  In  evidence  did  not  in  fact 
contain  the  original  pleadings  and  papers, 
there  Is  nothing  to  contradict  the  certificate 
of  the  judge  that  the  bill  contains  all  the 
evidence  given  In  the  cause. 

The  leading  question  In  tbe  case  is  wheth- 
er,  in  view  of  the  fact  that  the  writ  of  at< 
tachment  was  levied  while  the  attachment 
proceeding  was  pending  In  Starke  county, 
where  the  lands  were  situate,  it  was  the  du- 
ty of  the  attaching  creditors,  by  reason  of 
tlie  provisions  of  section  74  of  the  C!ode 
(section  330,  Bums'  Ann.  St  1908),  to  have 
the  sherifr  file  a  notice  of  the  levy  In  the  lis 
pendens  record.  The  section  In  question 
(punctuated  as  it  appears  in  the  act  of  1881 
[Laws  1881,  p.  253,  c.  a&]  and  in  the  enroll- 
ed act  of  that  session)  Is  as  follows:  "When- 
ever any  sherifif  or  coroner  of  any  county 
In  this  state,  shall  seize  upon  any  real  es- 
tate or  interest  therein,  by  virtue  of  any 
writ  of  attachment,  or  shall  levy  upon  any 
such  real  estate  or  Interest  therein,  by  vir- 
tue of  any  execation  issued  to  him  from 
any  court  other  than  the  court  of  the  county 
in  which  he  Is  sheriff  or  coroner,  he  shall 
at  the  time  of  making  the  seizure  or  levy, 
file  with  the  clerk  of  the  circuit  court  of  his 
county,  a  written  notice,  setting  forth  the 
names  of  the  parties  to  the  proceedings  upon 
which  the  writ  of  attachment  or  execution 
Is  founded,  and  a  description  of  the  land 
seized,  or  levied  upon,"  etc. 

Before  considering:  the  construction  of  the 
particular  language  of  the  above  section,  we 


may  properly  advert  to  some  general  princi- 
ples which  have  a  bearing  upon  the  question. 
It  was  a  rule  of  the  common  law,  recognized 
as  essential  to  tbe  administration  of  justice, 
that  the  status  quo  of  suits,  which  were  l>e- 
ing  duly  prosecuted,  ^without  collusion,  that 
directly  affected  tbe  title  to  property,  should 
not  be  disturbed  by  the  Intervention  of  a 
purchaser  or  Incumbrancer.  Murray  v.  Bal- 
lon, 1  Johns.  Ch.  (N.  Y.)  566;  25  Oyc.  1449- 
1458;  21  Am.  &  EMg.  Ency.  of  Law  (2d  Ed.) 
594,  606.  The  same  general  principle  under- 
lies suits  In  attachment,  although  tt  Is  prob- 
ably the  law  that  where  a  levy  Is  required 
the  imputation  of  notice  does  not  arise  until 
the  levy  is  made.  The  hardship  of  the  doc- 
trine of  lis  pendens  has  been  often  noted, 
especially  where  the  notice  was  constructive; 
but  tbe  rule  was  maintained  on  the  ground 
that  the  general  convenience  required  It 
Murray  v.  Ballon,  supra;  26  Cyc.  1462;  An- 
derson's Law  Dictionary,  title  "Lis  Poidens," 
and  authorities  cited;  note  to  Stout  v.  Phil- 
ippl  Mfg.  Co.  (W.  Va.)  as  reported  In  66  Am. 
St  Rep.  843,  856.  The  Idea  of  providing  for 
a  public  record  which  should  be  notice  to 
prospective  purchasers  of  pending  actions 
was  suggested  as  early  as  the  year  1685 
(Anonymous,  1  Vernon,  318),  and  after  tbe 
enactment  In  the  state  of  New  York  of  a 
statute  upon  the  subject,  Umltied,  however, 
to  suits  in  equity,  a  number  of  states  en- 
acted notice  of  pendency  statutes,  applying 
for  the  most  part  to  actions  and  suits  con- 
cerning real  property.  Relative  to  these  en- 
actments It  is  said.  In  21  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  613:  "The  statutes  are  de-. 
signed  to  remedy  the  hardship  of  the  pre- 
existing law,  which  often  operates  unjustly, 
and  tbe  Inconvenl^ice  of  having  to  examine 
all  suits  pending  In  the  several  courts  to  as- 
certain whether  any  of  them  relate  to  or 
affect  a  particular  tract  of  real  estate."  The 
act  of  March  14,  1877  (Sp.  Acts  1877,  p.  54. 
c.  24),  relative  to  notice  of  Us  pendens,  form- 
ed the  basis  for  the  C!ode  provisions  upon 
that  subject  in  the  Acts  of  1881  (Laws  1881. 
p.  252,  c.  38,  §  73),  and  these  enactments,  al- 
though they  have  been  broadened  In  some 
particulars  since,  evince  a  careful  effort  <m 
the  part  of  the  General  Assembly  to  make 
provision  for  the  giving  of  notice  of  the  pen- 
dency of  actions  concerning  real  estate  in, 
so  far  as  now  occurs  to' us,  practically  every 
case  affecting  the  title  to  real  estate  wherein 
other  records  of  the  county,  with  which  a 
proposed  purchaser  is  charged  with  construc- 
tive notice,  such  as  deed,  mortgage,  and  judg- 
ment records,  do  not  furnish  the  needed  In- 
formation of  tbe  right  whidi  is  asserted. 
The  legislation  is  evidently  remedial,  and 
considering  the  old  law,  the  mischief,  and 
the  provisions  of  the  section  In  controversy. 
It  is  evident  that  the  statute  should  be  broad- 
ly construed  to  make  the  remedy  effectual. 
2  Lewis'  Sutherland,  Statutory  Construc- 
tion, §  683.  Comparing  section  74,  supra, 
with  the  one  which  Immediately  precedes  It, 
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DO  good  reason  can  be  suggested  whlcb  would 
bare  prompted  the  Legislature  to  ameliorate 
the  common  law  concerning  lis  pendens  as 
applied  to  actions  brought  In  the  county 
where  the  real  estate  was  situate,  whore  the 
records  did  not  charge  the  purchSsers  with 
constructive  knowledge,  while  it  still  con- 
tinued the  old  rule  as  to  actions  in  attach- 
ment brought  in  the  same  county,  since  the 
latter  proceeding  might  Just  as  effectually 
destroy  the  porcfaas^'B  daUn  of  title  as  the 
former.  We  thwefore  approach  the  con- 
struction of  the  language  of  the  section  in 
question  with  the  observation  that  the  court 
shonid  be  disposed  to  construe  it  broadly  to 
advance  the  remedy  and  in  such  a  manner 
as  to  Impute  a  consistent  intent  to  the  Legis- 
lature. 

We  first  observe  that,  in  referring  to  writs 
of  attachment,  a  word  of  universality  Is 
used,  since  the  statute  refers  to  "any''  writ 
of  attachment.  We  next  note  that  the  sec- 
tion distinguishes  between  selzores  by  writs 
of  attachment  and  levies  by  virtue  of  execu- 
tions (see  section  79  of  the  Code  [section 
335,  Bnms'  Ann.  St.  1908],  which  also  brings 
out  this  Idea).  Following  the  word  "attach- 
ment," as  It  first  occurs  in  the  section,  is  a 
comma.  The  separation  between  what  pre- 
cedes and  that  which  follows  is  further  ac- 
centuated by  the  disjunctive  "or."  More- 
over, there  is  no  comma  after  the  word  "ex- 
ecution," as  it  first  occurs  In  the  section,  and 
therefore  the  words  "by  virtue  of  any  ex- 
ecution issued  to  him  from  any  court  other 
than  the  court  of  the  county  in  which  he  Is 
sheriff  or  coroner"  is  left  as  an  entire  phrase. 
As  a  matter  of  strict  grammatical  construc- 
tion, the  descriptive  words  in  the  latter  part 
of  the  phrase  should,  in  tbe  absence  of  punc- 
tuation, be  referred  to  their  last  antecedent, 
"execution,"  and  had  the  intent  been,  by 
means  of  punctuation,  to  bring  out  a  mean- 
ing which  would  refer  these  qualifying  words 
to  more  than  their  immediate  antecedent,  a 
comma  should  have  been  Inserted  after  said 
word.  Seller  v.  State  ex  rel.,  160  Ind.  605, 
622,  65  N.  E.  922,  66  N.  B.  946,  87  N.  E.  448. 
Considerations  of  grammatical  and  rhetorical 
nsage  are  not  controlling  where  an  Intent  In 
conflict  therewith  Is  disclosed;  but  they  are 
not  nnlmportant,  and  may  influence  a  doubt- 
fn]  case,  while  In  such  a  case  as  this,  where 
there  Is  nothing  out  of  accord  therewith, 
either  In  the  particular  language  or  In  the 
general  intent  which  broad  considerations  of 
the  act  disclose,  they  are  of  controlling  force. 

Counsel  for  appellees  call  attention  to  the 
title  of  tbe  act  of  1877  as  evincing  an  Intent 
in  conflict  with  the  view  that  a  notice  of 
lis  pendens  should  be  given  of  the  Institution 
of  a  proceeding  In  attachment  commenced  In 
the  county  where  tbe  lands  are  situate.  The 
title  is  ."An  act  to  provide  for  giving  notice 
of  pending  suits,  attachments,  levies  and 
liens  in  certain  cases,"  and  from  this  It  Is 
argued  that  the  act  was  not  Intended  to 
cover  all  cases.    Manifestly  not,  and  the  fact 


that  the  act  related  solely  to  actions  and 
proceedings  affecting  the  title  to  real  prop- 
erty or  interests  therein  furnishes  a  sufil- 
clent  explanation  for  the  qualifying  words 
of  the  title. 

Again,  it  is  argued  that  the  construction 
which  we  have  indicated  should  be  given  to 
the  statute  brings  it  into  conflict  with  sec- 
tion 956,  Bums'  Ann.  St  1908,  which  pro- 
vides that  "an  order  of  attachment  binds 
the  defendant's  property  in  the  county  sub- 
ject to  execution,  and  becomes  a  Hen  thereon 
from  the  time  of  its  delivery  to  tbe  sheriff 
In  the  same  manner  as  an  execution,"  and 
It  Is  argued,  In  the  same  connection,  that 
property  levied  upon  is  in  custodla  legls.  If 
counsel  are  correct  In  the  contention  that 
there  Is  any  conflict  between  the  statutes 
referred  to,  they  must  be  prepared  to  go 
further  and  concede  that  the  provision  for 
notice,  which  they  must  necessarily  admit 
applies  to  executions  from  other  counties, 
is  in  conflict  with  the  provisions  of  the  Oode 
concerning  executions  from  other  counties, 
since  section  731,  Bums'  Ann.  St.  1908,  pro- 
vides that  "an  execution  against  property 
issued  to  another  county  shall  bind  the  real 
estate  of  tbe  defendant  from  the  time  of 
the  levy."  It  seems  to  us,  however,  ttat  sec- 
tion 79  of  the  Code  (section  335,  Bums'  Ann. 
St.  1908)  answers  both  of  the  suggested  ob- 
jections, since  It  is  there  provided  that  "un- 
til the  proper  notices  required  by  this  act 
have  been  filed  with  the  county  cleric,  the 
bringing  of  suits  for  the  purposes  mentioned 
In  section  73,  and  the  seizure  of  real  estate 
under  attachments,  and  the  levy  thereon  un- 
der execution,  in  the  cases  mentioned  in  sec- 
tion 74  shall  not  operate  as  constructive  no- 
tice of  the  pendency  of  such  suits,  or  of  the 
seizure  of  or  levy  upon  such  real  estate,  nor 
have  any  force  or  effect  as  against  bona  fide 
purchasers  or  Incumbrancers  of  the  same." 
This  section  limits  the  common-law  doctrine 
concerning  Us  pendens  (Pennington  v.  Mar- 
tin, 146  Ind.  ass,  45  N.  E.  1111),  and  tbe  last 
clause  operates  to  annol  as  against  bona  fide 
purchasers  and  Incnmbrancers  tbe  effect  of 
a  seizure  or  levy  where  notice  thereof  is  not 
given  in  the  Us  pendens  record.  Where  the 
Intention  can  be  ascertained  from'  the  lan- 
guage of  an  enactment,  the  court  will  not  re- 
gard itself  as  bound  to  follow  the  words 
last  used.  Amett  v.  State,  168  Ind.  180,  80 
N.  E.  153,  8  L.  R.  A.  (N.  8.)  1192.  Our  con- 
clusion Is  that,  if  the  Illinois  bank  is  a  bona 
fide  incumbrancer,  the  levy  of  the  attach- 
ment, while  It  may  have  been  effectual  for 
some  purposes,  was  destitute  of  force  against 
the  bank.  Having  held  that  the  Illinois 
bank  might  as  against  the  levy  of  the  attach- 
ment acquire  a  paramount  right,  the  ques- 
tion arises  whether  the  evidence  shows  that 
it  was  a  bona  fide  Incumbrancer.  There 
can  be  no  douht  that  tbe  provisions  of  the 
mortgage,  since  they  are  found  In  a  disposi- 
tive writing,  evidence  the  mutual  agreements 
of  the  parties  thereto.    The  stipulation  was 
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tor  a  definite  period  of  extension  of  what  we 
may  aseume  to  be  overdue  paper,  upon  the 
consideration  that  the  makers  of  the  notes 
would  pay  the  interest  thereon  quarterly  In 
advance,  and  also  upon  the  Implied  consid- 
eration that  the  mortgagors  would  by  the 
mortgage  secure  the  payment  of  the  debt 
The  bank's  agreement  constituted  a  new  and 
sufficient  consideration  for  the  giving  of  the 
security.  It  cannot  be  successfully  claimed 
that  the  fact  that  the  interest  was  not  at 
once  paid  In  advance  made  any  difference, 
for  by  the  agreement  the  bank  bad  placed 
itself  in  the  power  of  the  debtors  to  compel 
It,  by  the  due  execution  of  the  contemporane- 
ous agreement,  to  forbear.  With  the  execu- 
tion of  the  mortgage  and  contemporaneous 
agreement,  the  situation  of  the  parties  chang- 
ed, and  whether  the  owner  of  the  land  aft- 
erwards kept  his  covenant,  or  not.  It  cannot 
be  said  that  the  bank  had  not  yielded  a  con- 
sideration of  value  to  procure  the  securing 
ot  the  debt  This  may  be  put  upon  the  prin- 
ciple that  where  parties  agree  upon  a  con- 
sideration, and  it  is  one  of  Indeterminate  val- 
ue, the  courts  will  not  substitute  their  judg- 
ment for  that  of  the  contracting  parties,  but 
will  uphold  the  contract  Price  v.  Jones,  106 
Ind.  643,  5  N.  S;.  683,  55  Am.  Rep.  230;  Fleet- 
wood V.  Dorsey  Machine  Ckx,  85  Ind.  481; 
Wolford  V.  Powers,  85  Ind.  284,  44  Am.  Rep. 
16. 

Appellees'  counsel  make  the  point  that  the 
evidence  does  not  show  that  A.  W.  Jamison, 
a  co-maker  of  a  number  of  the  notes,  actual- 
ly agreed  to  pay  the  Interest  in  advance,  as 
recited  in  the  mortgage.  If  the  contract  was 
invalid  for  any  reason  growing  out  of  the 
failure  of  A.  W.  Jamison  to  consent  to  the 
covenant  to  pay,  it  is  evident  that  no  one  but 
the  bank  can  take  advantage  ot  it,  and  as 
the  mortgage  executed  appears  valid  upon 
its  face,  and  as  It  appears  that  the  bank  is 
asserting  rights  under  it,  we  deem  It  clear 
that  the  burden  is  on  those  who  would  rely  on 
the  fruits  of  an  election  to  treat  the  contract 
as  Invalid  to  show  a  course  of  conduct  incon- 
sistent with  the  asserted  right  See  Talbot 
V.  Talbot,  28  N.  Y.  17;  Kaln  v.  Blnker,  1 
Ind.  App.  86,  27  N.  EX  328.  Our  conclusion 
is  that  the  evidence  prima  facie  established 
the  fact  that  a]K>ellant  bank  was  an  incumr 
brancer  for  a  valuable  consideration. 

The  question  next  arises:  On  whom  was 
the  burden  of  proving  a  want  of  notice?  It 
would  seem  that  the  evidence  of  Wheeler 
went  about  as  far  as  could,  in  the  circum- 
stances, be  reasonably  expected  to  prove  that 
there  was  no  actual  notice,  and  to  require 
appellants  to  go  further  and  prove  that  there 
was  no  constructive  notice  would  be  calling 
on  them  to  prove  an  impossible  negative. 

Counsel  for  appellees  urge  that  the  circum- 
stances shown  by  the  evidence  charged  the 
mortgagee  with  constructive  notice  of  the 
levy.  We  disagree  with  appdilees'  counsel 
as  to  the  legal  ^ect  of  the  facts  and  circum- 
stances shown,  by  the  evidence.    They  mightt 


In  many  particulars,  hare  been  materially 
stronger  than  they  were,  and- yet  they  would 
not  have  justified  a  finding  In  favor  of  the 
attaching  creditors.  As  applied  to  this  case^ 
we  think  we  may  adopt  the  apt  test  suggest- 
ed In  United  States  v.  Detroit  Timber,  etc., 
Co.,  181  Fed.  668,  67  a  G,  A.  1,  that:  "What 
makes  inquiry  a  duty  is  such  a  visible  state 
of  things  as  la  Inconsistent  with  a  perfect 
right  in  him  who  proposes  to  sell."  Circum- 
stances which  are  merely  equivocal  will  not 
charge  a  purchaser  or  Incumbrancer  with  the 
duty  of  making  inquiry.  23  Am.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  487.  Mere  knowledge 
of  the  grantor's  Insolvency  has  been  held  In- 
sufficient to  this  end  in  fraudulent  convey- 
ance cases.  See  20  Cyc.  484;  14  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  291;  Sellers  v.  Hayes, 
163  Ind.  422,  72  N.  E.  118.  It  must  not  be 
forgotten  that  appellant  bank,  as  a  creditor, 
had  a  right,  so  far  as  the  state  lavrs  were 
concerned,  to  be  diligent  In  getting  security. 
Merely  outrunning  other  creditors  was  not  a 
legal  wrong,  and,  there  being  nothing  further 
iu  the  case  than  circumstances  calculated  to 
suggest  that  possibly  other  creditors  had 
been  active  too,  we  hold  that  the  bank  was 
not  obliged  to  delay  until,  by  the  obtaining 
of  an  abstract  or  by  other  means,  it  could 
ascertain  the  condition  of  the  title.  By  Buch 
a  course  It  might  have  lost  all  opportunity 
to  get  security,  and  legal  fairness  to  other 
creditors  did  not  lay  any  such  burden  on  Its 
conscience  that  it  might  not  on  the  facts  set 
forth  In  the  record,  without  inquiry,  step  in- 
to the  place  of  the  favored  creditor. 

Where  the  evidence  in  the  record  la  all 
one  way,  Its  effect  becomes  a  matter  of  law, 
and  the  court  will  weigh  It,  even  In  favor 
of  the  right  of  an  appellant  to  recover.  Ri- 
ley v.  Boyer,  76  Ind.  162;  Ewbank's  Manual, 
I  46.  It  appears  to  us  that  in  this  case  er- 
ror is  well  assigned. 

Judgment  reversed,  and  a  new  trial  or* 
dered. 

On  Rehearing. 

In  their  brief  In  support  of  the  petition  of 
the  appellees  seeking  a  rehearing  herein,  coun- 
sel principally  argue  that  there  was  no  consid- 
eration for  the  execution  of  the  mortgage, 
since  under  the  terms  thereof  appellant  bank 
was  authorized,  upon  default  in  the  payment 
in  advance  of  interest  according  to  the  stipula- 
tion, to  exercise  the  option  to  declare  the  whole 
sum  immediately  due  and  payable.  Granting, 
for  the  sake  of  argument,  that  appellant 
could,  in  the  circumstances,  have  proceeded 
to  collect  its  debt  without  delay  after  the  ex- 
ecution of  the  mortgage,  it  does  not  follow 
that  It  was  not  a  bona  fide  incumbrancer. 
It  is  true  that  the  mere  receiving  of  the 
mortgage  as  a  security  for  overdue  paper 
was  not  sufficient  to  that  end.  yet,  if  ap- 
pellant advanced  any  new  consideration  to 
procure  the  conveyance,  it  thereby  became^ 
so  far  as  consideration  was  concerned,  a 
bona   flde   Incumbrancer.     Busenbarke  t. 
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Bame7,  53  Ind.  499;  Ollchrlat  t.  Gough,  63 
Ind.  576,  30  Am.  Rep.  230.  The  question  In 
sucb  a  case,  to  borrow  from  the  Itiuguage 
used  In  the  leading  case  of  Basset  v.  Nos- 
worthy,  Finch,  102,  "Is  not  whether  the  con- 
sideration be  adequate,  but  whether  it  be 
valuable."  Putting  the  strongest  construe- 
Hon  upon  the  language  which  provided,  for 
the  exercise  of  the  option  to  declare  the 
debt  due  for  nonpayment  of  the  Interest  In 
advance,  It  nevertheless  follows  that  appel- 
lant has  yielded  a  consideration;  for,  al- 
though, as  It  turned  out,  appellant  may 
have  become  entitled  to  sue  immediately  aft- 
er the  execution  of  the  mortgage,  yet  the 
contract  rdative  to  time  had  a  basis  for  a 
legal  operation,  since  during  the  passing  of 
the  very  interval  or  moment  on  which  the 
claim  of  a  default  might  have  been  predicat- 
ed appellant  had,  by  Its  agreement,  put  Itself 
In  a  situation  wherein  the  debtor  was  em- 
powered, by  the  payment  of  the  interest,  at 
least  to  render  appellant  liable  In  damages, 
should  it  bring  an  action,  as  on  a  covenant 
not  to  sue.  See  Trayser  v.  Trustees,  39 
Ind.  566;  Ayers  r.  Hamilton,  131  Ind.  98, 
30  N.  ID.  895.  It  therefore  follows  that  the 
provision  for  delay  constituted  a  considera- 
tion, and.  however  strongly  the  Idea  might 
be  enforced  that  the  promise  of  delay  and 
the  promise  to  pay  the  interest  were  strictly 
mutual  or  dependent  covenants,  yet  the  giv- 
ing of  the  former  constituted  a  consideration 
for  the  mortgage,  since  by  the  immediate 
performance  of  the  condition  the  debtor,  by 
force  of  the  contract,  might  have  gained  a 
benefit  which  he  would  not  otherwise  have 
been  entitled  to.  Appellant  was  not  bound 
to  yield  this  privilege,  and,  having  done  so. 
It  cannot  be  said  that  the  mortgage  la  with- 
out consideration.  Indeed^  It  strikes  us  as 
a  wholly  unwarranted  view  that  the  matter 
of  nonperformance  by  the  debtor,  upon  whom 
performance  was  devolved,  could  in  any  case 
have  anyttilng  to  do  with  the  question  wheth- 
er there  was  a  consideration  for  a  condi- 
tional promise  which  such  party  could  have 
availed  himself  of,  even  within  the  shortest 
Interval  of  time  after  the  execution  of  the 
agreement.  Speaking  In  the  concrete,  appel- 
lant, by  the  accepting  of  the  mortgage,  put 
It  In  the  power  of  Jamison,  by  Immediately 
paying  the  Interest  as  stipulated,  to  make 
avallabje  to  himself  the  covenant  for  delay, 
according  to  its  legal  effect,  during  the  first 
three  months.  In  arguing  the  question,  coun- 
sel seem  to  fall  to  distinguish  between  the 
concluding  of  the  contract  and  the  perform- 
ance of  its  engagements.  Appellant  and 
Jamison  were  two  different  persons,  and, 
the  contract  having  been  concluded,  the  for- 
mer iB  not  to  be  charged  with  the  derelic- 


tions of  the  latter  In  respect  to  performance. 
Appellant  yielded  a  right  In  respect  to  the 
enforcement  of  the  debt,  and,  having  been 
granted  an  estate  by  way  of  mortgage  in 
consideration  thereof,  the  grant  was  not  sub- 
ject to  be  defeated  by  the  failure  of  the 
debtor,  over  whom  appellant  had  no  control, 
immediately  to  perform  the  condition  upon 
which  the  right  was  granted. 

On  another  ground  it  may  be  said  that  the 
proof  was  sufficient  to  show  that  appellant 
was  in,  a  situation  to  claim  the  rights  of  a 
bona  fide  Incumbrancer.  So  far  as  the  lien 
of  an  attachment  Is  concerned,  the  plaintiff 
thereunder  can  be  awarded  no  greater  right 
than  the  statute  gives  him.  See  GImble  y. 
Stolte,  59  Ind.  446;  Houston  v.  Houston,  67 
Ind.  276.  By  falling  to  give  a  notice  of  lis 
pendens,  the  attachment  creditors  left  the 
title  in  such  condition  that,  by  the  provisions 
of  the  statute,  the  debtor  had  power  effect- 
ively to  mortgage  the  property  to  a  bona  fide 
Incxunbrancer,  and  thereby  to  displace  the 
other  liens.  Having  by  such  neglect  left 
their  debtor  with  such  power,  it  may  be  said 
that  they  are  claiming  under  bim  la  respect 
to  the  character  of  the  transaction,  and  that 
If,  as  between  appellant  and  Jamison,  appel- 
lant yielded  a  consideration,  such  creditors 
cannot  impeach  the  transaction  on  the 
ground  of  a  want  of  consideration.  It  was 
declared  in  Durland  v.  Pitcalm,  51  Ind.  426, 
citing  Broom's  Legal  Maxims,  that  "it  Is  an 
elementary  rule  that  he-  who  prevents  a 
thing  being  done  shall  not  avail  himself  of 
the  nonperformance  he  has  occasioned."  So 
it  was  said  by  Elliott,  J.,  In  Elkhart,  eta, 
Co.  V.  Kills,  113  Ind.  215,  16  N.  E.  249,  that 
"It  would  be  a  flagrant  violation  of  right  to 
permit  the  grantor  of  an  estate  upon  a  con- 
dition subsequent  to  defeat  the  estate  by 
wrongfully  preventing  the  performance  of 
the  condition,  and  the  law  Is  not  subject  to 
the  reproacb  of  permitting  such  a  thing  to 
be  done."  The  principle  declared  in  the 
cases  cited  is  applicable  here.  As  the  at- 
tachment creditors,  1^  their  neglect,  left 
their  debtor  with  power  to  convey  under  the 
law.  It  Is  clear  th^t.  If  a  contract  was  made 
relative  to  an  extension  of  time  which  was 
sufficient  between  the  parties  to  constitute  a 
new  consideration,  such  creditors  should  be 
concluded.  In  the  matter  of  consideration, 
by  what  concluded  him,  and  that  It  Is  no 
answer  for  them  to  assert  that,  after  the 
making  of  the  mortgage,  which  rested  upon 
a  sufficient  consideration,  he  turned  his  back 
upon  the  transaction  and  walked  away. 

We  have  carefully  considered  all  of  the 
grounds  on  which  a  rehearing  is  sought,  and 
are  of  opinion  that  the  petition  therefor 
should  be  overruled.    It  la  so  ordered. 
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86  NOBTHBASTBRN  REPOBTBB. 


(Ind. 


(41  Ind.  A.  562) 

BIVBNS  et  al.  ▼.  HENDERSON.    (No.  6,57&) 

(Appellate  Coart  of  Indiana,  Diviaion-  No.  2. 

Nov.  24,  190&) 

1.  Apfkai.  and  Erbob  (I  1040*)  —  RCVIE V — 
Habmlbss  Erbob— Sustaining  Dbicubbbb. 

Where  a  general  denial  was  filed,  and  under 
it  all  defenses  could  be  made  that  would  be 
admissible  under  paragraphs  of  the  answer  to 
which  a  demurrer  was  sustained,  error,  if  any, 
In  sustaining  the  demurrer  was  not  prejudicial. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4003 ;    Dec.  Dig.  f  lOiO.*] 

2.  APPBAL  and  EBBOB  (I  750*)— ASSIGTNMENTS 
or  EBBOB— SOOFE. 

Where,  after  a  trial  in  one  court,  defend- 
ants' motion  for  a  new  trial  for  cause  was 
overruled,  and  afterwards  the  motion  for  a  new 
trial,  as  matter  of  right,  was  sustained,  and  the 
venue  transferred  to  another  court,  where  judg- 
ment was  rendered  against  them,  and  their  mo- 
tion for  a  new  trial  for  cause  overruled,  and 
an  appeal  taken  from  the  judgment,  an  assi^- 
ment  of  error  that  the  court  erred  in  averring 
defendants'  motion  for  a  new  trial,  without  spec- 
ifying which  motion  was  complained  of,  presents 
for  review  the  ruling  upon  the  motion  for  new 
trial  in  that  trial  which  resulted  in  the  judgment 
from  which  the  appeal  was  taken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  760.»] 

8.  EscEPTioNs,  Bin.  or  (|  40*)  —  Time  roB 
Filing  —  Extension  —  Application  —  No- 
tice— Necessity. 

Act  April  15,  1905  (Acts  1905,  p.  45,  c. 
40),  provides  that  when  time  has  been  given  to 
file  a  bill  of  exceptions  containing  the  evidence, 
the  judge  in  vacation  may,  on  a  proper  show- 
ing under  oath,  grant  a  reasonable  extension  of 
time,  etc.  Held,  that  the  application  is  not  an 
advenary  proceeding,  and  no  notice  to  the  ad- 
'veise  party,  nor  sworn  petiti<«  setting  forth 
the  facts,  is  required,  nor  is  it  necessary  that 
the  bill  of  exceptions  be  submitted  for  inspection 
of  the  adverse  party. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of,  Gent.  Dig.  {  59;   Dec.  Dig.  |  40.*] 

4.  Appeal  and  Ebbob  (5  985*)— Review- Dis- 
CBETioN  or  CouBT— Extension  or  Tim  roB 
Filing  Bills  of  Exceptions. 

Extension  of  time  for  filing  bills  of  excep- 
tions lies  in  the  discretion  of  the  court,  and  is 
not  reviewable  in  the  absence  of  abuse. 

[EM.  Note. — ^For  other  tases,  see  Appeal  and 
Error,  Cent  Dig.  t  3891 ;  Dec.  Dig.  i  985.*] 

fi.  Appeal  and  Ebbob  ({  937*)  —  Pbesuup- 
tions  —  Extension  of  Tive  fob  Filing 
Bills  or  ExcEPnoNS— Pbopeb  Showing. 
Where  the   record   shows   that   the  judge 
granted  an  extension  of  time  for  the  filing  of  a 
bill   of   exceptions,   and   that   no   unreasonable 
time  was  given,  it  will  be  presumed  that  a  prop- 
er showing  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  937.*] 

8.  Judgment  (|  12*)— Essentials— Judgment 

ATTEB  Death  or  Plaintiff. 
Where  plaintiff,  in  an  action  to  quiet  title 
to   land,   died   pending  the   action,   and   before 
judgment,  the  judgment  was  a  nullity,  both  for 
and  against  all  wno  claim  under  him. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent.  IMg.  §S  15-20;    Dec.  Dig.  S  12.*] 

7.  Taxation  (J  796*)— Actions  to  Tbt  Ti- 
tle—Tax  Deeds— Right  to  Attack. 

In  ejectment,  where  a  defendant  claims  ti- 
tle through  a  tax  deed,  plaintiff  is  not  confined, 
in  his  attack  on  the  validity  of  the  deed,  to  the 
grounds  specified  in  Bums'   Ann.   St.   1901,   { 


8639,  requiring  certain  proof,  by  one  claiming 
land  adversely  to  a  person  holding  under  a  tax 
deed,  in  order  to  defeat  it 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  !  796.*] 

a  Taxation  (8  628*)  —Delinquent  Taxes  — 
Retubn  —  Vebutioation— Statutobt  Pbovi- 

BIONS. 

Under  Bums'  Ann.  St.  1901,  |  8571,  pro- 
viding that  the  county  treasurer  shall  cause  a 
list  to  be  made  of  delinquent  taxes,  with  the 
amount  due  from  each,  waich  shall  be  certified 
as  correct  by  the  auditor,  and,  if  he  can  find 
no  personal  property,  within  the  county,  of  de- 
linquents not  paying  on  i>ersonal  demand  made 
by  the  treasurer  or  deputy,  he  shall  make  op- 
posite their  names  on  the  list  a  social  return 
setting  forth  the  fact,  does  not  require  the  treas- 
urer's return  to  be  verified  by  his  oath,  and  ap- 
plies only  to  resident  delinquents. 

[Ed.  Note.— For  other  cases,  see  Taxatton, 
Cent  Dig.  I  1281 ;   Dec.  Dig.  §  628.*] 

0.  Taxation  ({  628*)  —  Delinquent  Taxes  — 
Retubn  or  Tbeasubeb  —  vebification — 
Statutoby  Pbovisions. 

Bums'  Ann.  St.  1901,  i  8572,  providing  that 
county  auditors  shall  not  be  authorized  to  cred- 
it the  county  treasurer  with  uncollected  delin- 
quent taxes,  unless  he  shows  by  a  proper  re- 
turn, verified  by  oath  or  affirmation,  that  he  has 
diligently  sought  for,  and  been  unable  to  find, 

Sersonal  property  from  which  to  collect  them, 
oes  not  require  verification  to  make  the  re- 
turn valid,  but  only  requires  it  to  be  verified 
upon  settlement  with  the  auditor. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Cent.  Dig.  §  1281;   Dec.  Dig.  f  628.*] 
10.  Taxation  (§  789*)  — Tax  Deeds— Pboba- 

tive  Fobce — Statutoby  Pbovisions. 

Under  the  express  provisions  of  Bums' 
Ann.  St.  1901,  $  8624,  a  tax  deed  is  prima  facie 
evidence  of  the  regularity  of  the  sale  and  all 
prior  proceedings,  and  of  a  valid  title  in  the 
grantee;  and  the  burden  of  proving  defects  in 
the  proceedings  which  would  void  toe  deed  for 
the  purpose  of  conveying  title  is  on  the  party 
assailing  it 

[Bid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §«  1556-1668;  Dec.  Dig.  i  788.*] 

Appeal  from  circuit  Court,  Shelby  Coun- 
ty ;  Wm.  M.  Sparks,  Judge. 

Ejectment  by  William  B.  HendersoD 
against  Absent  Blvens  and  others.  Judg- 
ment for  plaintlfT,  and  defendants  appeal. 
Reversed  and  remanded  for  a  new  trial. 

Wm.  y.  Rooker,  for  appellants.  Clarke  ft 
Clarke  and  Wray  &  Campbell,  for  appellee. 

RABB,  J.  Appellee  brought  an  action  iu 
ejectment  In  the  court  below,  against  appel- 
lants. Appellants'  demurrer  to  the  complaint 
was  overruled.  An  answer  of  general  denial, 
together  with  several  paragraphs  setting  up 
special  matters  of  defense,  was  filed.  Appel- 
lee's demurrer  to  the  special  paragraphs  of 
answer  was  sustained,  and  exceptions  reserv- 
ed; the  cause'  submitted  to  a  Jury  for  trial,  and 
a  general  verdict  returned  In  favor  of  appellee, 
together  with  answers  to  Interrogatories  re- 
turned by  the  jury.  Appellants'  motion  for 
a  new  trial  was  overruled,  and  judgment 
rendered  In  appellee's  favor  on  the  verdict 
The  errors  assigned  by  each  appellant  sever- 
ally call  in  question  the  action  of  the  court 
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Jn  OTermlIng  appellantB*  demurrer  to  the 
complaint,'  In  sustaining  t&e  demurrers  to 
the  second,  tblrd,  and  fourth  paragraphs  of 
appellee's  answer,  and  In  oTemdlng  appel- 
lants' motion  for  a  new  trial.  The  cause 
was  begun  In  the  Marion  superior  court, 
where  a  trial  was  had,  a  new  trial  granted, 
and  the  venue  of  the  cause  then  changed  to 
the  Shelby  circuit  court,  and  there  the  trial 
had,  which  resulted  in  the  Judgment  from 
which  this  appeal  was  taken. 

It  is  Insisted  that  the  complaint  is  bad,  for 
the  reason  that  its  averments  show  that  the 
plalntlCF  and  defendants  are  tenants  In  com- 
mon of  the  premises  described  in  the  com- 
plaint, and  that,  in  actions  in  ejectment  by 
one  tenant  In  common  against  a  co-tenant,  it 
is  essential  that  the  complaint  aver,  either 
that  the  defendant  denied  the  plalntlfiTs  right, 
or  did  some  act  amounting  to  such  denial. 
The  averments  of  the  complaint  are  that  the 
plalntifT  Is  the  owner  in  fee  simple,  as  a 
tenant  in  common,  of  the  undivided  one- 
fifteenth  of  the  premises  described,  and  that 
he  Is  entitled  to  the  possession  of  all  the 
premises,  and  that  the  defendant  holds  pos- 
session without  right.  There  is  no  aver- 
ment that  the  plaintiff  and  defendants  are 
co-tenants,  nor  do  the  facts  averred  show 
any  such  relations  between  them.  On  the 
contrary,  It  is  averred  that  the  defendant 
holds  possession  "without  right."  The  com- 
plaint does  not  proceed  upon  the  theory  that 
it  is  an  action  by  one  tenant  in  common 
against  a  co-tenant,  but  on  the  theory  that 
the  defendants  are  trespassers,  and  In  pos- 
session without  right  against  all  of  the  own- 
ers, and  is  a  suit  by  one  of  several  co-tenants 
against  such  trespasser.  The  complaint  is  In 
substantial  compliance  with  section  1100, 
Bums'  Ann.  St.  1008,  and  no  error  was  com- 
mitted in  overruling  the  demurrer  thereto. 
The  general  denial  was  filed  to  the  complaint. 
Under  this  pleading  all  defenses  that  would 
be  admissible  under  the  paragraphs  of  an- 
swer, to  which  the  court  sustained  appellee's 
demurrer,  could  be  made,  and  therefore  no 
available  error  Intervened  in  the  rulings  on 
such  demurrer. 

It  is  earnestly  insisted  by  api)ellee  that  no 
question  is  presented  to  this  court  upon  ap- 
pellants' assignment  of  error;  that  the  court 
below  erred  In  overruling  appellants'  motion 
for  a  new  trial,  for  the  reason  that  the  rec- 
ord discloses  that  the  cause  originated  in  the 
Marion  superior  court;  was  there  tried,  and 
a  verdict  returned  in  favor  of  appellee,  and 
appellants'  motion  for  a  new  trial  for  cause 
overruled  by  that  court,  and  Judgment  ren- 
dered on  the  verdict.  Subsequently  appel- 
lants' motion  for  a  new  trial  as  a  matter  of 
right  was  sustained,  the  Judgment  set  aside, 
and  a  new  trial  granted,  and  the  venue  of 
the  cause  transferred  to  the  Shelby  circuit 
court,  where  the  cause  was  tried,  a  verdict 
returned  in  favor  of  appellee,  appellants'  mo- 
tion for  a  new  trial  for  cause  filed  and  over- 


ruled by  that  court,  and  Judgment  rendered 
on  the  verdict,  from  which  Judgment  this 
appeal  was  taken,  and  that  the  asslgimient 
of  error  in  question  falls  to  specify  the  rul- 
ings of  which  court,  and  on  which  particular 
motion  for  a  new  trial  the  appellants  com- 
plain. This  assignment  properly  calls  in 
question  the  ruling  of  the  court  upon  the 
motion  for  a  new  trial  of  that  trial  which 
resulted  in  the  Judgment  from  which  the  ap- 
peal  Is  taken.  No  other  trial  had  anything 
whatever  to  do  with  the  Judgment  of  the 
court  and  the  ruling  complained  of.  We 
think  the  assignment  properly  presents  to 
this  court  the  ruling  of  the  court  below  upon 
appellants'  motion  for  a  new  trial. 

Criticism  is  made,  too,  of  the  form  of  the 
motion  for  a  new  trial;  but  we  think  the 
averments  are  sufficiently  formal  to  present 
the  questions  raised,  and  the  assignment  of 
error  is  a  sufficient  assignment  by  each  de- 
fendant, and  properly  presents  the  question 
as  to  whether  or  not  there  was  error  in  the 
ruling  on  the  motion  for  a  new  trial  against 
the  appellant  McGruder. 

It  Is  earnestly  Insisted  by  appellee  that  the 
bill  of  exceptions  contained  in  the  record 
Is  not  properly  a  part  of  the  record,  for  the 
reason  that  the  same  was  not  signed  by  the 
Judge  or  presented  to  him  within  the  time  al- 
lowed- by  the  court  for  the  presentation  of 
such  bill  of  exceptions.  The  cause  was  tried 
at  the  December  term,  1805,  of  the  Shelby  cir- 
cuit court,  and  a  verdict  rendered  at  that 
term  of  court.  Motion  for  a  new  trial,  being 
afterwards  made,  was  at  the  MarcA  term 
of  the  court  overruled,  and  during  that  term 
Judgment  was  rendered  in  favor  of  appellee 
upon  the  verdict,  and  on  the  2l8t  day  of 
April,  being  the  86th  Judicial  day  of  the 
March  term  of  the  court,  the  appellants  were 
granted  90  days  In  which  to  file  their  bill  <ft 
exceptions.  The  bill  of  exceptions  in  the 
transcript  was  not  filed  within  the  90  days, 
but  on  the  6th  day  of  July,  1906,  after  the 
close  of  the  March  term  at  which  the  time 
had  been  granted,  they  filed  their  bill  of  ex- 
ceptions; and,  during  the  session  of  the  May 
term,  1906,  of  said  court  there  appears  this  rec- 
ord, after  entitling  the  cause:  "Come  now  the 
parties,  and  the  defendant  Thomas  McGruder 
now  requests  of  the  court  an  extension  of 
time  of  SO  days  in  which  to  file  his  bill  of  ex- 
ceptions, and  the  court,  being  fully  advised 
In  the  premises,  grants  said  request,  and  con- 
siders and  adjudges  that  said  defendant  be, 
and  he  is,  hereby  granted  30  days  additional, 
beginning  July  20,  1906,  in  which  to  file  his 
bill  of  exceptions."  The  bill  of  exceptions  In 
questlop  was  filed  within  the  additional  80 
days  so  given  by  the  court  But  it  is  con- 
tended that  no  notice  was  given  the  parties 
of  the  application  for  the  extension  of  time 
within  which  to  file  the  bill  of  exceptions, 
and  that  it  was  not  made  upon  any  sworn 
petition  setting  forth  the  facts  required  to 
appear  tn  order  to  authorize  the  granting  of 
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Bucb  petition,  and  Qiat  the  order  was  made 
In  the  absence,  and  without  the  knowledge, 
of  tbe  appellee.  It  Is  the  theory  of  the  ap- 
pellee that,  before  the  court,  .or  judge  in  ra- 
cation  Is  empowered  to  extend  the  time  with- 
in which  a  bill  of  exceptions  may  be  filed,  a 
verifled  petition  most  be  filed,  showing  that 
the  failure  of  tbe  party  presenting  the  bill  to 
present  it  within  the  time  granted  was  due 
to  the  Inability  ox,  failure  of  the  court  rex>ort- 
er  to  prepare  and  furnish  a  transcript  of 
the  evidence,  as  provided  in  Act  April  15, 
1905  (Acts  1905,  p.  45,  c.  40).  In  this  view  we 
cannot  concur.  The  statute  in  question  pro- 
vides that  "whenever  time  has  been  given  In 
which  to  file  any  bill  of  exceptions,  tbe  court, 
If  In  session,  or  the  Judge  thereof  in  vaca- 
tion, may,  on  a  proper  showing,  under  oath,  ei- 
ther In  term  time  or  vacation,  grant  a  reason- 
able extension  of  time  to  file  the  bill  of  excep- 
tions containing  the  evidence,  providing  the 
failure  to  tender  such  bill  of  exceptions  is  due 
to  the  inability  or  failure  of  the  court  report- 
er to  prepare  and  furnish  a  transcript  of 
the  evidence." 

We  do  not  understand  from  this  statute 
that  any  notice  Is  required  to  l>e  given  an 
adverse  party.  It  is  not  in  fact  an  adversary 
proceeding.  The  statute  does  not  require  a 
petition  in  writing  to  be  presented  either  to 
the  court  or  Judge.  It  does  require  that  the 
person  malcing  the  application  for  tbe  exten- 
sion of  time  shall  make  a  proper  showing, 
-  under  oath.  This  can  be  done  as  well  by  the 
sworn  testimony,  taken  orally,  of  the  parties 
as  by  a  written  verified  petition.  It  is  a  mat- 
ter addressed  to  the  discretion  of  the  court. 
The  Judge  of  the  court  must  be  satisfied  that 
the  tacts  existed  Justifying  the  extension  of 
time,  and  there  is  no  reason  why  a  notice 
should  be  given  to  the  adverse  party,  or  that 
the  bill  of  exceptions  should  be  submitted  for 
his  inspection.  Tbe  statute  providing  for  the 
filing  of  bills  of  excepti(Mi  does  not  require 
tbat  they  be  submitted  to  the  adverse  p^rty. 
The  Judge  of  the  court  is  responsible  for  tbe 
granting  of  time.  If  his  discretion  is  abused, 
that  fact  might  be  presented.  We  take  it 
that  a  Judge  or  court  will  have  no  right,  un- 
der the  statute,  to  grant  parties  an  unreason- 
able time,  but  when  the  record  discloses  that 
an  application  for  additional  time  was  made 
to  the  court  or  to  tbe  Judge,  and  tbat  it  was 
granted,  and  tbat  no  unreasonable  time  was 
given.  It  will  he  presumed,  in  favor  of  tbe 
action  of  tbe  Judge  or  court,  that  a  proper 
showing  was  made. 

Among  the  reasons  assigned  for  a  new 
trial  were  that  the  evidence  was  insuffldent 
to  sustain  the  verdict  of  the  Jury,  and  that 
tbe  court  erred  in  giving  certain  InstructlonB 
to  tbe  Jury.  There  was  introduced  In  evi- 
dence the  record  of  a  Judgment  In  an  action 
brought  in  the  Marion  superior  court  by  one 
Charles  Mathews,  Joined  with  William  and 
Henry  Guy,  against  the  appellant  McOruder, 
to  quiet  their  title  to  tbe  premises  described 


In  tbe  complaint,  rendered  prior  to  th{e  com- 
mencement of  this  suit,  and  In  which  it  was 
adjudged  (1)  that  appellant  McGruder  had  a 
valid  Hen  on  the  premises  for  the  taxes,  pen- 
alty. Interest,  and  costs  for  which  the  land 
had  been  sold  at  the  tax  sale,  upon  which  a 
tax  deed  was  made,  and  under  which  tax 
deed  the  appellant  claimed  title;  and  (2) 
tbat  the  plaintiffs  in  that  case,  Mathews  and 
the  Guys,  take  nothing  by  their  suit  The 
appellee  claims  title  under  Mathews  by  a 
conveyance  made  subseqnent  to  tlie  Judg- 
ment Both  appellant  and  appellee  assert 
that  this  Judgment  concludes  his  adversary, 
appellant  contending  that  it  adjudicates  the 
question  of  titie  against  Mathews,  and  that 
appellee,  being  tai  privity  of  title  with  him, 
is  therefore  equally  concluded,  while  appel- 
lee contends  that  the  question  of  Mathews* 
title  was  not  adjudicated  in  that  proceed- 
ing, but  that  the  rights  of  the  appellant  under 
his  tax  deed  were,  and  that  it  was  conclu- 
sively determined  that  he  had  but  a  lien  on 
the  premises,  and  not  the  titie-  A  fact,  how- 
ever, appears,  without  dispute  or  controversy 
in  the  evidence  in  the  case,  that  Is  fatal  to 
both  contentions.  It  is  shown  that  the  said 
Charles  Mathews  died  while  the  proceedings 
resulting  in  the  Judgment  were  pending,  and 
long  before  tbe  rendition  of  the  Judgment 
relied  on,  and  the  same  was  therefore  an  al>- 
solute  nullity,  both  for  and  against  all  who 
claim  under  him.  The  appellant  McGruder 
claims  title  under  a  tax  deed  made  on  the 
13th  day  of  February,  1893,  by  tbe  auditor 
of  Marion  county  to  one  Halton,  upon  the 
sale  of  the  premises  for  delinquent  taxes  for 
the  years  1889  and  1890.  Aside  from  tbe  ad- 
judication above  referred  to,  the  only  at- 
tack made  by  appellee  uiMn  the  appellant's 
tItie  under  his  tax  deed  was  proof  that  tbe 
treasurer  at  Marlon  county  failed  to  verify 
his  return  of  the  said  taxes  as  delinquent, 
by  bis  oath  or  affirmation,  it  being  appel- 
lee's contention  that  sections  8571,  8572, 
Bums'  Ann.  St  1901,  being  the  same  as  sec- 
tions 6427,  6428,  Rev.  St  1881,  require  that 
the  treasurer's  return  of  the  delinquent  taxes 
shall  be  so  verified.  The  appellant  meets 
this  with  the  contention  (1)  that  no  question 
of  the  validity  of  the  tax  titie  acquired  by 
the  grantee  in  tbe  deed  can  be  raised,  except 
as  provided  in  section  8639,  Bums'  Ann.  St 
1901,  being  the  same  as  section  6495,  Rev. 
St  1881;  and  (2)  that  these  provisions  of 
the  law  do  not  apply  to  the  case,  for  tbe  rea- 
son that  the  owners  of  the  premises  were 
nonresidents  of  the  state  at  the  time.  Ap- 
pellant's first  contention  has  been  settled  ad- 
versely to  him  by  the  decision  of  tbe  Su- 
preme Court  in  the  case  of  Skelton  v.  Sharp, 
161  Ind.  383,  67  N.  B.  636.  With  reference 
t9  the  second  contention  there  was  evidence 
in  the  case  from  which  the  Jury  might  find, 
and  they  did  in  fact  find,  by  their  answers 
to  interrogatories,  that  at  the  time  the  taxes 
on  the  premises  became  delinquent  for  the 
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jean  1889  lutd  1890.  the  owners  of  the  prem- 
ises were  nonresidents  of  the  state.  The 
provisions  of  the  sections  of  the  statute,  the 
noncompliance  with  wtiich  by  the  county 
treasiurer  arc  relied  upon  to  defeat  appel- 
lant's tax  deed,  are  as  follows: 

"Sec.  8571.  After  the  third  Monday  of 
April,  the  treasurer  shall  cause  a  list  to  be 
made  of  the  dellnqnents,  with  the  amount 
due  from  each,  and  with  a  separate  column 
headed  'Return,'  which  list  shall  be  certified 
as  correct  by  the  auditor.  He  shall  then 
proceed  with  such  list,  •  •  •  gijd  call 
in  person  or  by  deputy  upon  erery  person 
named  in  the  duplicate  who  Is  delinquent, 
and  who  resides  in  the  county,  and  he  shall 
make  demand  for.  the  amount  of  each  de- 
linquent taxes  *  *  *  of  each  resident 
delinquent  to  pay  such  taxes,  and  if  the 
taxes  •  •  •  are  not  paid  on  such  demand, 
he  shall  proceed  immediately  to  levy  upon 
sufBdent  personal  property  of  audi  delin- 
quent  to  pay  such  taxes,  *  •  •  and  to 
sell  the  same.  When  he  can  find  no  personal 
property  of  such  delinquent  within  the  coun- 
ty, upon  which  to  levy,  after  diligent  search, 
he  shall  make  opposite  the  name  of  said 
person  on  said  list,  in  the  column  marked 
'Retnm,'  a  special  return,  setting  forth  the 
fact,  •  •  *  which  return  shall  be  prima 
fade  evidence  of  the  facts  therein  present- 
ed." 

Section  8572  provides  as  follows:  "Coun- 
ty auditors  shall  not  be  anthorized  to  credit 
the  treasurer  with  any  'uncollected  delin- 
quency for  which  he  dalms  credit,  unless 
sucli  treasurer  shall  show  by  a  proper  re- 
turn, as  above  provided,  verified  by  his  oath 
or  aJGSrmation,  that  he  has  diligently  sought 
for,  and  been  unable  to  find  any  personal 
property  from  which  to  collect  such  taxes." 

It  will  be  observed  that  the  first  section 
of  the  statute  quoted  does  not  require  tbe 
return  of  the  treasurer  of  the  delinquent 
'  taxes  to  be  verified  by  his  oath,  and  it  is 
this  section  that  governs  the  proceedings  in 
the  collection  of  the  taxes.  Section  8572  re- 
lates, not  to  the  collection  of  the  taxes,  but 
to  the  settlement  of  the  treasurer  with  the 
county  auditor;  and  it  will  also  be. observed 
that  the  first  section,  by  its  dear  and  ex- 
press terms,  can  apply  only  to  resident  de- 
linquents. 

The  conrt  Instruded  the  Jury,  over  the 
appdlanfs  objection,  as  follows:  "Instruc- 
tion 11.  Where  a  defendant  relies  upon  a 
tax  deed  as  evidence  of  title  in  himself,  and 
to  defeat  an  ejectment  action  against  him  by 
one  holding  a  record  tittle  to  the  premises 
from  the  United  States  government,  It  must 
he  shown  that  all  the  requirements  of  the 
statutes  relating  to  the  sale  of  lands  for 
delinquent  taxes  upon  which  said  deed  was 
Issued  have  been  compiled  with;  and,  if  any 
one  of  the  provisions  of  law  requiring  such 
aalca  of  land  for  taxes  has  not  been  complied 


with  by  the  proper  ofllcers,  then  I  instruct 
yon  that  such  tax  deed  Is  lavalld,  and  in- 
efCectual  to  convey  title,  and  your  verdict 
should  be  for  the  plalntlfC."  The  twelfth  in- 
struction, given  by  the  court  over  appellant's 
objection,  is  as  follows:  "Instruction  12. 
If  you  find  from  the  evidence  that  the  real 
estate  described  in  the  complaint  was  sold 
for  taxes  for  the  years  1888  and  1890,  and 
if  you  further  find  from  the  evidence  that 
at  the  time  such  sale  was  made  there  was 
no  return,  duly  verified  by  the  county  treas- 
urer, on  file  with  the  county  auditor,  show- 
ing the  lands  and  lots  delinquent  for  un- 
paid taxes,  and  that  the  county  treasurer  bad 
diligently  sought  for  and  has  been  unable 
to  find  any  personal  property  from  which  to 
collect  such  taxes,  or  that,  having  made  a 
levy,  he  was  enjoined  or  otherwise  prevented 
from  making  a  sale  or  collection  by  a  court 
of  competent  Jurisdldion,  then  I  instruct 
you  that  the'  law  regulatii^  the  sale  of  land 
for  taxes  was  not  complied  with,  and  such 
sale  was  invalid,  and  the  deed  executed 
thereon  is  ineffectual  to  convey  title,  but 
confers  on  the  holder  thereof  only  a  Ueu 
on  the  premises,  and  your  verdict,  should  be 
for  the  plaintiff."  These  instructions  were 
both  clearly  erroneous.  Under  the  statutes 
in  force  when  the  tax  sale  and  deed  In  ques- 
tion were  made,  governing  the  probative  ef- 
fect of  the  tax  deed,  they  are  prima  facie 
evidence  of  the  regularity  of  the  sale,  and 
of  all  prior  proceedings,  and  of  a  valid  title 
In  the  grantee,  and  casts  the  onus  of  proof 
of  any  defect  in  the  proceedings,  whlcli 
would  render  the  deed  void  for  the  purpose 
of  conveying  title,  on  the  party  assailing 
the  deed.  Section  8624,  Burns'  Ann.  St 
1901;  section  6480,  Eev.  St.  1881;  Bichard 
V.  Carrie,  145  Ind.  49,  43  N.  E.  949;  May  v. 
DobblQS,  166  Ind.  331.  77  N.  E.  353 ;  Brown 
V.  Reeves,  31  Ind.  App.  517,  68  N.  E.  604. 
Prom  instruction  No.  11  given  by  the  court, 
the  Jury  must  necessarily  have  understood 
that  the  burden  of  proving  every  step  nec- 
essary to  render  the  tax  sale  valid  was  upon 
the  holder  of  the  tax  deed;  and  they  neces- 
sarily nnderstood  from  instruction  No.  12 
that,  regardless  of  the  question  as  to  wheth- 
er the  owners  of  the  property  returned  for 
delinquent  taxes  were  residents  of  the  coun- 
ty or  state,  or  otherwise,  the  faihire  of  the 
county  treasurer  to  verify  his  return  of  the 
delinquent  tax  voided  the  tax  deed  for  the 
purpose  of  conveying  title.  As  above  stated, 
this  provision  of  the  law  could,  at  most,  ap- 
ply only  in  cases  where  the  delinquent  tax- 
payer was  a  resident  of  the  county.  We  do 
not  decide  that  such  failure  would.  In  any 
event,  affect  the  title  of  one  who  purchased 
at  a  tax  sale. 

For  these  errors  of  the  court  the  cause 
must  be  reversed. 

Cause  reversed,  with  instructions  to  the 
court  bdow  to  grant  a  new  trial. 
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CmOAGO,  I.  A  li.  RT.  CO.  ▼.  SANDERS. 
(No.  6,572.) 

(Appellate  CSoart  of  Indiana,  Division  No.  2: 
Dec.  9,  1908.) 

1.  MASTEB    and    SEBVAITT   (§   286*)  —  INJCBIES 

TO  Sekvant  —  Neolioence  —  Question  fob 

Jdby. 

Where  plaintifiTs  foreman  directed  him  to 
alight  from  a  moving  train,  and  in  doing  so 
plaintiff  was  injared,  whether  the  foreman's  or- 
der was  negligence  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1041 ;   Dec.  Dig.  §  286.*] 

2.  Mabteb  and  Servant  ({  289*)  —  Injubieb 
TO  Sebvant  —  Contributory  Neoliqence— 
Question  fob  Juby. 

Where  plaintiff  alighted  from  a  moving 
train  as  directed  h^  his  foreman,  whether  plain- 
tiff was  negligent  in  obeying  the  foreman  s  or- 
der was  for  tne  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  1129;   Dec.  Dig.  §  289.*] 

3.  Mabteb  and  Servant  (§  222*) — Obdeb  fbou 
Supebiob— Pbesumption  of  Danqeb. 

The  rule  that,  when  an  employe  receives  a 
specific  order,  he  may  rely  on  the  presumption 
that  he  will  not  be  ordered  into  danger,  does  not 
apply  when  all  the  facts  are  known  to  him  and 
the  danger  is  obvions. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Ont.  Dig.  S  649 ;  Dec  Dig.  S  222.*] 

4.  Master  and  Servant  ($  222*)  —  Injuries 
TO  Servant— NEatiQENCE  of  Fobeman. 

Where  the  danger  of  alighting  from  a  mov- 
ing train  was  equally  obvious  to  both  plaintiff 
and  his  foreman  at  the  time  plaintiff  was  order- 
ed to  alight  and  was  injured,  either  both  plain- 
tiff and  his  foreman  were  negligent,  or  neither 
was  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  649;  Dec.  Dig.  §  222.*] 

Appeal  from  (Mrcuit  Court,  Orange  Coun- 
ty; Tbos.  B.  Buskirk,  Judge. 

Action  by  John  Sanders  against  the  Chi- 
cago, Indianapolis  &  Louisville  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  new  trial  or- 
dered. 

E.  C.  Field  and  H.  R.  Kurrie,  for  appel- 
lant   Hottel,  Cauble  &  Hottel,  for  appellee. 

ROBY,  J.  Action  for  recovery  of  damages 
by  appellee,  who  wag  in  appellant's  service 
as  a  sectlonman,  on  account  of  Injuries  re- 
ceived by  him  In  leaving  a  moving  train  in 
obedience  to  the  order  of  the  section  fore- 
man. The  case  was  tried  wlttiout  a  Jury,  a 
special  finding  of  facts  made,  with  conclu- 
sions of  law,  and  Judgment  thereon  for  $1,- 
000.  The  finding  of  fact  shows  that  appellee 
went  along  appellant's  railway  and  did  cer- 
tain work  under  the  order  of  the  foreman, 
and  was  by  him  ordered  to  get  upon  a  desig- 
nated train  with  the  rest  of  the  section  gang 
to  return  borne;  that,  when  the  train  near- 
ed  Norris,  the  place  where  the  sectionmen 
were  to  get  off,  the  conductor  asked  the 
foreman  if  be  must  stop  the  train  to  let  the 
men  off.  The  foreman  said,  "No;  we  will 
get  off,"  saying  "Get  off,  boys."    At  this  time 


the  train  was  running  six  or  eight  miles  an 
hour.  In  obedience  to  said  order,  tlie  sec- 
tionmen, including  appellee  and  the  foreman, 
got  off  the  train.  The  appellee  came  in  con- 
tact with  a  stone  wall  built  to  protect  the 
grade  from  the  flow  of  water,  and  was  in- 
jured. It  was  found  that  appellee  did  not 
know  the  condition  of  the  right  of  way,  that 
the  order  given  by  the  foreman  was  negli- 
gent, that  the  injury  to  appellee  was  caused 
thereby,  and  that  be  was  in  the  exercise  of 
care. 

Whether  the  order  to  leave  the  moving 
train  was  or  was  not  negligent  under  all  tbe 
circumstances  was  a  question  of  fact  Har- 
ris T.  Pittsburg,  etc.,  R.  Co.,  82  Ind.  Ai>p. 
600,  602,  70  N.  E.  407.  Whether  appellee  In 
ot>eying  it  was  or  was  not  negligent  was  also 
a  question  of  fact  Pittsburg,  etc.,  R.  Co.  t. 
Miller,  33  Ind.  Ak>.  128,  70  N.  E.  1006.  Both 
of  these  Issues  are  found  against  appellant. 
In  other  words,  it  is  found  tbat  tbe  foreman 
was  negligent  in  giving  the  order,  and  tliat 
tbe  employ^  was  not  negligent  in  obeying  it 
Some  ground  of  distinction  is  furnished  by 
the  further  findings  to  the  effect  that  tbe 
foreman  was,  and  the  appellee  was  not  fa- 
miliar with  tbe  conditions.  Tbe  conclusions 
of  law  upon  facts  which  show  sucb  a  dis- 
tinction cannot  be  said  to  l>e  erroneous,  but 
by  tbe  motion  for  a  new  trial  tbe  sufficiency 
of  tbe  evidence  to  sustain  the  findings  is 
presented.  The  only  witness  examined  by  ei- 
ther party  was  tbe  plaintiff.  He  testified  in 
part  as  follows:  "Tbe  train  was  going  some- 
thing like  six  or  eight  miles  per  hour  when 
I  got  off.  •  •  ♦  At  this  place  tbe  right  of 
way  along  the  side  of  tbe  track  was  rough. 
There  is  a  rock  wall  between  tbe  ditch  and 
the  ties.  I  got  off  on  tbe  same  side  as  you 
find  the  wall.  •  *  *  It  Is  Just  a  narrow 
place  about  two  feet  wide.  *  *  •  I  thought 
I  could  get  off  safely,  or  I  would  not  bare  un- 
dertaken it  I  was  careful  la  getting  ott.  I 
fell  so  quick  I  did  not  know  Just  bow  it  lup- 
pened."  The  employ^  who  receives  a  specific 
order  may  rely  upon  the  presumption  tbat  he 
will  not  be  ordered  into  danger,  but  such  pre- 
sumption does  not  apply  when  all  tbe  facts 
are  known  to  him  and  the  danger  is  perfectly 
obvious.  Shaver  v.  Home  Tel.  Co.,  36  Ind. 
App.  233,  237,  75  N.  E.  288,  114  Am.  St  Rep. 
873;  Ch.,  etc.,  R.  Co.  v.  Tackett  33  Ind.  App. 
379,  71  N.  B.  524.  Tbe  appellee  bad  eqnal 
opportunity  with  the  foreman  for  knoiving 
whether  it  was  safe  to  alight  from  the  mov- 
ing train  at  tbat  place.  Tbe  conditions  were 
ox)en  and  obvious,  the  train  was  moving  slow- 
ly, and  appellee's  Judgment  at  the  time  was 
tbat  it  was  safe  to  get  off  or  he  "wouldn't 
have  undertaken  It"  There  is  nothing  in  the 
evidence  Justifying  a  finding  of  negligence 
on  tbe  part  of  tbe  foreman  and  at  the  same 
time  of  freedom  from  negligence  by  the  ap- 
pellee. Tlieir  opportunities  to  determine  tbe 
fact  were  at  least  equal.     The  conditlonB 
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were  open  and .  observable.  Appellee  was 
entirely  capable  of  forming  an  intelligent 
Judgment,  and  acted  upon  such  Judgment,  so 
tbat  ttae  deduction  that  both  were  negligent 
or  that  neither  was  la  unavoidable.  The  find- 
ing is  not  therefore  supported  by  the  eyi- 
dence. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 

(42  Ind.  A.  688) 

CLEVEIjAND.  O.,  O.  ft  ST.  Ifc  RY.  CO. 
V.  BHAI,a     (No.  6,477.) 

<Appe)late  Court  of  Indiana,  Division  No.  2. 
Dec.  9,  1908.) 

1.  Apfbai.  and  Ebbob  (S  1078*)— QcTEsnoNS 
Revibwabui— Waives. 

Reasons  for  a  new  trial  not  discussed  by 
appellant  are  waived. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  4256-4261;  Dec  Dig.  S 
1078.»] 

2.  Masteb  and  Sebvant  ({  124*)— Master's 
LiABixmr  fob  Injttbies  to  Sebvant— Mas- 
teb's  Duty  to  PrntNiSH  Safe  Tools  and 
Apfuances. 

The  duty  of  furnishing  safe  tools  and  ap- 
pliances with  which  an  employ^  is  to  do  the 
work  is  on  the  employer,  and  is  continuing,  and, 
while  an  employ^  is  presumed  to  see  apparent 
defects,  he  is  not  required  to  search  for  hidden 
defects,  a  higher  degree  of  care  in  the  matter  of 
inspection  resting  on  the  master  than  on  the 
employ^. 

[BJd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  235-242;  Dec.  Dig.  { 
124.*] 

3.  Masteb  and  Sebvant  ({  276*)  —  Injubiks 
TO  Sebvant— Sufficiency  of  Evidence. 

In  an  employe's  action  for  injuries  through 
the  breaking  of  a  defective  rope,  evidence  held 
to  support  a  verdict  for  plaintiff. 

[E^d.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  276.*] 

4.  Appeal  and  Ebbob  ({  1039*) — Habulebs 
Ebbob— Theobt  or  Case. 

Though,  in  an  employe's  action  for  injuries, 
the  theory  of  the  complaint  was  that  the  neg- 
ligence of  defendant  consisted  in  furnishing  a 
rotten  rope,  the  trial  of  the  case  on  the  theory 
that  the  rope  became  defective  after  use  was 
not  prejudicial  to  defendant;  there  being  no 
evidence  of  any  examination  of  the  rope  until 
after  the  accident,  nor  of  any  change  in  its  ap- 
pearance from  the  time  it  was  first  seen  by  any 
of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1039.*] 

^.  Masteb  and  Sebvant  (|  231*)  —  Injihues 

to  Sebvant. 

A  common  laborer  could  rely  on  the  sound- 
ness of  ropes  furnished  by  the  master  for  the 
work,  in  the  absence  of  obvious  defects. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $§  675-677;  Dec.  Dig.  i 
231.*] 

«.  Master  and  Servant  (t  187*)— Vice  Prin- 
cipal. 

Where,  in  the  temporary  absence  of  a  fore- 
nan  in  charge  of  work,  he  directed  a  common 
laborer,  who  was  receiving  wages  as  such,  to 
act  in  his  place,  it  did  not  make  of  him  a  vice 
principal. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  f  187.*] 


Appeal  from  Circuit  Court,  Ripley  County; 
F.  M.  Thompson,  Judge. 

Action  by  John  L.  Beale  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

Tbos.  S.  Cravens  and  John  O.  Cravens,  for 
appellant    Jas.  H.  Connelly,  for  appellee. 

COMSTOCK,  J.  Appellee  sued  for  dam- 
ages for  injuries  received  by  him,  while  an 
employe  of  appellant,  in  working  on  the  con- 
struction of  a  bridge  over  appellant's  railroad 
tracks,  alleged  to  have  been  caused  by  a  rot- 
ten guy  rope.  A  demurrer  for  want  of  facts 
was  overruled  to  the  first  paragraph  of  the 
complaint,  and  an  answer  of  general  denial 
filed  thereto.  The  second  paragraph  waif 
withdrawn.  Upon  the  issues  thus  formed 
the  cause  was  submitted  to  a  jury  for  trial, 
and  a  verdict  was  returned  In  favor  of  appel- 
lee for  $1,100.  Appellant  asks  a  reversal 
alone  upon  the  action  of  the  court  in  oTerrul- 
Ing  its  motion  for  a  new  trial.  The  reasons 
for  a  new  trial  which  are  discussed  are: 
That  the  verdict  Is  not:  sustained  by  sufficient 
evidence.  Is  contrary  to  the  law  and  the  evi- 
dence; that  the  court  erred  in  giving  each 
of  several  Instructions,  and  In  refusing  to 
give  certain  other  instructions  requested  by 
appellant.  Other  reasons  set  out  are  waived 
by  appellant's  failure  to  discuss  them. 

At  the  time  of  the  accident,  appellant 
corporation  was  engaged  In  constructing  a 
bridge  about  45  feet  high  over  a  highway 
crossing.  In  its  erection  pulleys  with  rope^, 
blocks  and  fall  were  all  the  apparatus  used. 
A.  high  pole  25  feet  long  was  used  as  a  gin 
pole.  Three  guy  ropes  were  attached  to  the 
top  of  the  pole.  These  ropes  were  furnished 
by  appellant  from  a  tool  car.  They  were 
of  manilla,  seven-eighths  of  an  inch  in  thick- 
ness; were  the  only  ropes  at  the  place  of 
work;  were  ttae  kind  of  ropes  generally  used 
in  raising  bents.  While  attempting  to  raise 
a  bent  to  the  second  story,  one  of  the  guy 
ropes  broke,  and  one  comer  of  the  bent  fell 
down,  striking  another  guy  rope,  which  in 
turn  struck  appellee,  knocking  him  from  his 
position  to  the  ground,  a  distance  of  23  feet, 
causing  the  Injuries  for  which  he  sues.  The 
rope  broke  about  18  inches  from  the  top 
of  the  gin  x>ole.  The  bent  was  on  the  same 
level  at  which  appellee  was  standing  when 
he  was  struck,  one  end  resting  on  a  prop 
about  6  feet  high.  The  rope  was  not  new. 
It  bad  been  used  in  rolling  sewer  pipe,  and 
thus  became  muddy,  but  it  appeared  to  be 
somjd,  looked  like  the  other  two  guy  ropes. 
It  had  been  used  the  week  of  the  accident 
In  the  erection  of  the  bridge,  and  appellee 
was  present  each  time  It  was  attached  during 
that  week.  He  had  been  engaged  In  erect- 
ing bridges  for  about  two  years,  and  on  the 
work  in  question  about  one  week.     
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Oooper  iraa  foreman  of  the  fang  engaged  In 
the  work.  At  times  be  was  absent,  and  tben 
-under  bis  direction  appellee  acted  as  tem- 
porary foreman.  Tbe  'accident  occurred  at  1 
o'clock  p.  m.  Cooper  left  tbe  place  at  11 
o'clock  a.  m.  He  was  not  present  wben  tbe 
rope  broke.  Before  going,  be  directed  tbe 
bands  to  put  tbe  gin  pole  up.  Appellee  waa 
in  tbe  proper  place  in  wbicb  to  do  tbe  work. 
Tbe  foreman  bad  never  made  an  examination 
of  tbe  rope.  Appellee  did  not  examine  tbe 
rope  to  see  its  condition;  bad  seen  it  used  In 
raising  timbers  on  tbat  bridge,  but  never 
looked  at  it  specially;  knew  tbat  it  was  used 
generally  in  raising  t>ents;  did  not  know  tbat 
it  was  defective.  In  brief  the  evidence 
shows  that  appellee  was  injured  while  in  tbe 
.line  of  bis  duty,  in  a  place  where  It  waa 
proper  for  fahn  to  be  acting,  under  instruc- 
tions from  bis  superior,  by  reason  of  tbe 
breaking  of  tbe  defective  rope  furnished  for 
tbe  particular  use  to  which  It  was  put.  In 
view  of  appellee's  own  testimony,  the  Jury 
was  Justified  in  finding  tbat  he  had  not  fis- 
Bumed  the  risk.  Reasonably  tbe  duty  of  fur- 
nishing safe  tools  and.  appliances  with  which 
an  employe  Is  to  do  the  work  assigned  bim 
is  upon  the  employer,  and  Is  continuing.  An 
employe  Is  presumed  to  see  defects  that  are 
apparent,  but  he  Is  not  required  to  search 
for  bidden  defects.  A  higher  degree  of  care 
in  the  matter  of  Inspection  rests  upon  tlie  em- 
ployer than  upon  the  employe.  Parry  Mfg.  Co. 
V.  Katon  (Ind.  App.)  88  N.  E.  B13.  514.  There 
appears  to  have  been  no  examination  of  the 
rope,  or  any  of  the  ropes  used  prior  to  the 
accident  The  uses  to  which  they  had  been 
put  was  well  calculated  to  weaken  them. 
■Proin  tbe  circumstances  the'  Jury  might  well 
have  found  appellant  negligent  Under  the 
statute  foreman  Cooper  was  a  vice  principal, 
and  not  a  fellow  servant  of  appellee^  This 
action  is  brought  under  subdivision  1,  section 
,7083,  Bums'  Ann.  St  1901.  That  the  rope 
'furnished  was  defective  is  shown  conclusive- 
ly. Had  it  been  sound  when  furnished,  and 
provision  made  for  its  displacement  when 
weakened  'by  use,  appellant  would  have  dis- 
charged its  duty.  Parry  Mfg.  Co.  ▼.  Eaton, 
supra. 

The  point  Is  made,  on  behalf  of  the  appel- 
lant tbat  the  theory  of  the  complaint  is  that 
tbe  negligence  consisted  in  furnishing  for  use 
a  rope  which  was  rotten,  when  the  case  was 
tried  on  the  theory  tliat  the  rope  became  de- 
fective after  its  use.  In  view  of  the  evidence, 
if  this  claim  is  well  founded,  appellant  could 
not  have  been  prejudiced  because  there  is  no 
evidence  of  any  examination  of  the  rope  until 
after  the  accident  nor  of  any  change  In  its 
appearance  from  the  time  it  was  first  seen 
by  any  of  the  witnesses.  'When  tbe  foreman 
Cooper  left  tbe  work  and  directed  appellee 
what  to  do,  tbe  ropes  bad  already  been  fur- 
'nlsbed,  no  others  were  provided,  appellee  had 
the  right  In  tbe  absence  of  obvious  defects. 


to  rely  upon  their  wtmidneH.  The  tempofary 
absence  of  the  foreman  did  not  transform 
appellee^  a  common  laliorer,  receiving  only 
the  wages  of  a  common  laborer,  to  the  posi- 
tion of  vice  principal. 

The  verdict  Is  not  without  support  of  eYU 
dence,  and  the  InstmctionB  considered  tc 
getber  correctly  state  the  law;  and,  la  view 
of  the  evidence,  there  was  no  prejudicial  e■^• 
ror  in  the  refusal  of  the  court  to  give  tboM 
requested. 

Judgment  affirmed. 

(4B  Ind.  App.  n> 
MELLETTE   v.    INDIANAPOLIS    NORTH- 
ERN TRACTION  CO.  et  aL    (No.  6,187.)  ^ 

(Appellate  Court  of  Indiana,  Division  No.  !• 
Dec.  8,  1903.) 

1,  TBIAt    (I    S58*)— TKBDICT-SPmnAI,    IRTEB- 

BOQATOBiEs— FiHDinas  IitooHBiBTBirT  wrrB 

Genebal  'Vebdict. 

Though  a  general  verdict  for  plaintiff  foand 
eveiy  welT-pieaaed  fact  in  .the  complaint  to  be 
true,  yet  answers  to  special  iBterroeatories  con- 
tradicting an  averment  in  the  complaint  will  be 
taken  aa  true  notwithstandiag  the  general  ve> 
diet. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  867-8(iO;    Dec.  Dig.  |  359.*] 

2.  Masteb  and  Sebvant  ({  219*)  —  Irjttbiss 

TO    SEBVANT  —  AfiSUHKD    RlSK  —  OBTIOUS 

Danobbs. 

A  servant  most  use  his  senses  to  observe 
and  avoid  obvious  dan^ts,  and  mnst  take  cog- 
niznnce  of  natural  laws. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  612;    Dec  Dig.  f  219.*1 

B.  Masteb  and'  Sebvant  (i  205*)  —  Injubiu 
TO  Sebvart— AfisuicBD  Risk— Hjddbh  Das- 

OEBS. 

A  servant  need  not  search  for  hidden  de- 
fects or  dangers,  tbat  being  the  master's  dnty» 
and  he  may  rely  on  the  master's  superior  knowl- 
edge in  the  performance  of  such  duties. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  t  547 ;   Dec  Dig.  i  206.*] 

4.  Mastbb  aitd  Sbbvant  ({  219*)  —  Irjubixs 
TO  SsBVAHT  —  Risks  Assuubd  —  Obvious 
Danqebs— SuPEBiOB  Knowledoi  of  Mas- 
ter. 

'Where  a  servant  waa  injured  by  slipptnc 
on  a  bridge  timber,  which,  as  well  as  the  otiier 
objects  around  him,  waa  covered  with  sleet  and 
ice,  such  dangers  being  obvious  to  every  one  of 
ordinaiy  intelligence,  the  master's  Imowledge 
thereof  could  not  l>e  superior  to  the  servant  s, 
and  the  servant  could  not  rely  on  tbe  master'e 
superior  knowledge  of  tbe  conditions,  but  a»- . 
sumed  the  risk  of  injury  therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  610^  611,  614 ;  Dec.  Dig. 
I  219.*] 

5.  Masteb  and  Sebvart  (|  219*)  —  Ikjtjbiks 
TO  Sebvant— Risks  AssmiED— Latent  Dan- 

GEBS. 

Where  conditions  surrounding  the  wotic 
are  not  complex,  but  easily  comprehended,  an 
employe  with  knowledge  thereof  is  bound  to 
know  the  dangers  incident  thereto,  and,  if  he 
continnes  work  with  such  knowledge,  be  assnmes 
the  risk  of  Injury. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  610,  611,  614;  Dec.  Dig. 
f  219.*] 


*For  ether 


■M  nme  topic  sod  section  NUMBBR  In  D«c.  a  Am.  Dl||^.  1W7  to  data,  •  Rsportar  Ind« 
'Rehearing  denied.     Transfer  to  Supreme  Ooort  dented. 


Digitized  by 


Google 


Ind.) 


HELLBTTS  v.  INDIANAPOUB  NORTHERN  TRACTION  00. 


438 


Ow  Masteb  ahd  Sebvakt  (|  222*>-7ABSa)(BD 
Bisks— CoKPUANOK  with  Comkandb— Ap- 

PABENT    DANOEBS. 

Where  a  servant  is  oidered  to  go  in  a  dan- 
gerous place  and  perfoim  a  dangerous  task,  or 
aae  a  dangexons  tool  at  a  particular  time  or  in 
a  particular  manner,  he  may  obe^  the  order 
witnont  assuming  the  risk  or  quitting  the  em- 
ployment, unless  the  danger  is  so  apparent  that 
a  prudent  man  would  not  aBsmne  it. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  K  648-651;  Dec  Dig.  | 
222.*] 

7.  Masteb  and  Sebvant  (|  222*)— Ikjubt  to 
Servant  —  Risks  Assumed  —  Coiim^ndb  of 
Masteb— Choice  bt  Servant  of  Danqeb- 

OUS  WOBK. 

Where  a  servant  was  injured  by  falling 
from  a  bridge  timber  while  attempting  to  place 
it  on  a  trestle,  because  of  Ice  and  snow  tnere- 
on,  an  order  directing  the  servant  to  proceed 
with  the  work  of  constructing  the  bridge  was 
not  a  specific  direction  to  go  upon  the  trestle  at 
all,  but  could  have  been  construed  as  an  order 
to  do  any  other  work  about  the  bridge  that 
conld  have  been  done  with  safety,  so  that  the 
servant  was  not  justified  in  attempting  the  ob- 
viously dangerous  work  of  pificing  the  timbers 
when  covered  with  ice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dea  Dig.  t  222.*} 

8.  Masteb  and  Sebvant  (J  297*)  —  Injubies 
TO   Sbbvant  —  Actions  —  Findings  —  Con- 

nsUCTION. 

In  a  servant's  action  for  injnries  while 
placing  a  bridge  timber,  where  the  jury  answer- 
ed "Yes"  to  special  interrogatories  as  to  wheth- 
er-plaintiff  and  his  men  were  ordered  to  go  on 
top  of  a  trestle  that  morning  and  place  the  tim- 
bers, and  found  that  the  specific  order  was  to 
"go  ahead  and  push  the  work  on  the  tres- 
tle," and  other  interrogatories  showed  that 
plaintiff  was  directed  to  keep  working  at  the 
trestle  and  push  the  work,  the  answers,  taken 
together,  did  not  find  that  an  order  was  given 
to  do  any  specified  work  at  a  certain,  time,  but 
that  it  was  only  a  general  order  to  do  the  work 
in  plaintitTs  discretion. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  297.*] 

9.  Tbiai,  (J  355*)  —  Findings  —  FINDINGS  o» 
EviDENTiABT  Facts. 

Findings  in  answer  to  a  special  interroja- 
tory  whether  a  servant  was  ordered  to  place 
timoers  on  a  trestle,  that  the  order  was  to  "go 
ahead  and  push  the  work  on  the  trestle  on  the 
island,"  was  liot  a  finding  of  an  evidentiary 
fact,  and  setting  out  the  order  verbatim  in  the 
finding  did  not  make  it  sa 

[Eld,  Note.— For. other  oases,  see  Trial,  Cent 
Dig.  I  848;    Dec.  Dig.  {  35o.*] 

Appeal  from  Circuit  Court,  Caas  County; 
John  S.  Lalry,  Judge. 

Action  by  Peter  Mellette  against  tlie  In- 
dianapolis Northern  Traction  Company  and 
otliers.  Fr(Mn  a  judgment  for  defendants  not* 
withstanding  the  general  verdict  for  plain- 
tUt,  plaintiff  appealed.    Afilrmed. 

M.  Winfield  and  Geo.  A.  Gamble,  for  ap- 
pellant J.  A.  Van  Asdol,  McCouuell,  Jen- 
kines,  Jenklnes  &  Stuart,  and  Myers  &  Yar> 
lott,  for  appellees. 

HADLEY,  J.  Appellant  sued  appellees  for 
injuries  received  while  engaged  in  work  as 
their  employ^.  Trial  was  had  and  a  general 
verdict  returned  for  appellant,  together  with 


answers  to  interrogatories.  Upon  mottos 
judgment  was  rendered  for  appellees  upon 
the  answers  to  interrogatories  notwithstand- 
ing the  general  verdict  The  only  question 
we  Bball  consider  Is  this  ruling  of  the  court 
below. 

Tbe  complaint  is  in  two  paragraphs,  eacb 
of  which  states  tbe  facts  to  be  that  appel- 
lant was  employed  as  a  bridge  foreman  in 
th«  oonstmction  of  bridges  for  appellees; 
that  at  tbe  time  of  the  injuries  complained  of 
appellant  with  a  crew  of  men,  was  construct- 
ing a  bridge  and  trestle  which  were  about  30 
feet  high;  that  on  the  14th  day  of  January, 
1904,  while  said  bridge  and  trestle  were  in 
process  of  construction,  the  weather  became 
Toy  cold,  and  much  rain  had  fallen  the  day 
befbre,  on  account  of  which  the  ground  at 
the  place  where  said  trestle  and  the  tim- 
ber and  tools  used  in  the  construction  there- 
of became  frozen  and  covered  with  ice,  caus- 
ing the  premises  and  all  of  the  timbers  and 
tools  and  appliances  used  in  the  construction 
of  said  bridge  to  be  and  remain  in  a  slip- 
pery condition,  rendering  it  difficult  to  be 
upon  and  about  said  bridge  and  trestle  and 
to  handle  the  ttmbers  and  put  them  In  posi- 
tion, causing  such  tools  and  appliances  to 
be  difficult  to  handle,  altogether  causing  It 
to  be  hazardotis  to  work  upon  said  bridge 
and  trestle  and  In  placing  the  heavy  ttmbers 
and  other  materials  in  proper  position,  which 
unsafe  and  hazardous  condition  was  un- 
known to  appellant  and  could  not  be  seen  by 
appellant,  as  the  ice  and  slippery  condition 
was  bidden  from  view  and  concealed  by  a 
heavy  fall  of  snow;  that  the  attention  of 
appellees  was  called  to  said  unsafe  condition, 
and  that  it  was  hazardous,  on  that  account, 
for  appellant  and  his  crew  working  with  him 
in  said  construction  to  work  in  and  about 
the  construction  of  said  bridge  and  trestle 
a.t  that  time;  that  appellees  ordered  and 
directed  that  appellant  and  his  crew  proceed 
in  tbe  work  of  constructing  said  bridge  and 
trestle-work;  that  said  order  and  direction 
was  a  careless  and  negligent  6rder,  In  that 
as  aforesaid,  it  was  dangerous  to  appellant 
and  others  working  with  him  to  be  in  and 
about  said  bridge  using  the  tools  and  appli- 
ances and  placing  the  heavy  timbers  in  posi- 
tion; that  while  working  in  obedience  to 
said  order  on  said  14th  day  of  January,  and 
while  in  the  line  of  his  duty  he  was  standing 
upon  said  bridge  and  upon  a  timber  that 
was  being  moved  by  one  of  the  men  working 
with  him,  said  timber,  by  reason  of  the  slip- 
pery condition,  slipped  and  fell  and  precipi- 
tated him  to  the  ground  30  feet  below, 
whereby  he  was  injured;  that  said  co-em- 
ployfis  were  working  upon  said  bridge  under 
the  instructions  of  said  appellees;  that  said 
order  and  instructions  were  negligent  and 
careless,  in  that  appellees  should  have  order- 
ed and  instructed  the  men  to  suspend  work 
until   the  Ice   and   said   slippery   condition 
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had  been  removed;  that  said  acts  of  said 
co-employes  were  in  obedience  to  said  In- 
structions, and  not  otherwise,  and  by  reason 
of  said  acts  a^ellant  was  thrown  off  the 
bridge  and  injured;  that  said  injuries  were 
received  directly  and  on  account  of  the  acts 
of  said  co-eutploygs  while  thus  engaged  in  the 
construction  of  said  bridge,  acting  in  strict 
obedience  to  the  orders  of  said  appellees. 
The  amended  third  paragraph  contains  sub- 
stantially the  same  averments,  except  that  it 
did  not  aver  that  appellant  had  no  knowledge 
of  the  ley  and  slippery  condition,  but  it  aver- 
red that  said  icy  and  slippery  condition  was 
hidden  from^view  by  the  snow,  and  also  that 
appellant  obeyed  said  order  and  Instructions 
of  the  appellees  without  knowing  and  appre- 
ciating the  dangers  and  hazards  In  prosecut- 
ing the  work  under  the  conditions  as  existed 
at  that  time,  and  that  the  order  recited  in 
the  first  paragraph  was  a  careless  and  negli- 
gent order. 

The  answers  to  the  interrogatories  show 
that  appellant  had  been  In  the  employ  of  ap- 
pellees as  foreman  of  a  crew  of  bridge 
cari>enters  engaged  in  the  constructioa  of 
bridges  continuously  since  June,  1903;  that 
he  had  charge  of  tlie  construction  of  the 
trestle  where  the  injury  was  sustained,  the 
men  under  him,  l&e  manner  of  doing  the 
work,  and  the  method  of  handling  the  timber 
in  constructing  the  same;  that  prior  to  Jan- 
nary  14,  1904,  the  date  of  the  Injury,  said 
employes  working  with  appellant  and  imder 
bis  direction  hoisted  and  stacked  on  top  of 
said  trestle  dimension  lumber  and  stringers; 
that  at  the  time  said  lumber  and  stringers 
were  so  hoisted  they  were  covered  with 
ice;  that  there  was  a  slight  rainfall  follow- 
ed with  sleet  and  snow  and  severe  cold  on 
the  afternoon  and  night  of  January  13,  1904; 
that  appellant,  with  other  members  of  his 
crew,  was  working  In  the  locality  of  said 
trestle  on  January  IStb,  and  each  of  them 
on  said  January  ISth  knew  of  said  rainfall, 
sleet,  and  snow;  that  said  rain,  sleet,  and 
snow  covered  the  timbers,  stringers,  and 
trestle,  and  rendered  them  icy  and  slippery; 
that  said  ley  and  slippery  condition  of  said 
trestle  and  timbers  rendered  it  dangerous 
for  men  to  work  thereon  on  the  morning  of 
January  14th;  that  the  icy,  slippery,  and 
dangerous  condition  of  the  trestle  and  tim- 
bers was  produced  solely  by  a  change  in 
weather  conditions  which  prevailed  on  the 
afternoon  and  night  of  January  13tb;  that  on 
the  morning  of  January  14th  the  thermometer 
Indicated  zero  weather;  that  on  said  morning 
two  of  the  employes,  before  going  to  work 
<«  the  trestle,  notified  appellant  that  it  was 
not  safe,  but  was  dangerous,  to  work  on  the 
same;  that  the  workmen,  under  the  orders  of 
appellant,  swept  the  snow  off  the  trestle  be- 
fore attempting  to  put  the  stringers  In  posi- 
tion; that  appellant  a  short  time  before  his 
Injury  went  up  on  top  of  the  trestle;  that, 
when  he  reached  the  top  of  the  trestle,  the 
men  were  engaged  in  shifting  a  stringer  into 


position;  that  said  stringer  at  the  time  was 
covered  with  ice;  that  appellant,  upon  reach- 
ing the  top  of  the  trestle,  took  his  position 
on  the  stringer  that  was  being  shifted  into, 
position,  and  his  injury  was  caused  by  said 
stringer  slipping  and  falling;  that  the  icy 
and  slippery  condition  of  the  trestle  and  tim- 
bers thereon  were  open  and  obvious,  and  any 
one  possessing  good  eyesight,  standing  on  the 
top  of  said  trestle,  could  readily  have  observ- 
ed these  conditions  on  the  morning  prior  to 
appellant's  said  injury  after  the  snow  was 
removed;  that  appellant  and  appellees  bad 
equal  opportunity  of  knowing  the  ley  and 
slippery  condition  of  the  timbers  and  trestle, 
and  appellant  had  as  much  information  touch- 
ing the  condition  of  said  timbers  and  trestle 
on  said  morning,  and  every  opportunity  of 
knowing  of  such  conditions  on  said  morning 
and  the  liability  of  said  timbers  to  slip  and 
fall  as  appellees  had;  that  Hugh  Bronson,  a 
timekeeper  and  supply  man  of  appellees,  de- 
livered to  appellant  on  the  morning  of  Jan- 
uary 14th  an  order  as  follows:  "There  are 
no  new  orders.  The  old  order  still  stands. 
Go  ahead  and  push  the  work  on  the  trestle 
on  the  island" — that  said  Hugh  Bronson  had 
been  in  the  habit  prior  to  the  said  14th  of 
January  of  bringing  out  the  orders  from  the 
headquarters  of  the  appellees  as  to  what  the 
appellant  and  the  men  under  him  should  do 
on  each  day;  that  appellant  had  never  con- 
structed trestle-work  In  midwinter  l)efore; 
that  the  laying  of  stringers  on  sold  trestle  on 
said  morning  was  attended  with  extraordina- 
ry hazard;  that  appellant  had  not  been  up- 
on the  trestle  on  the  morning  of  the  14tb  of 
January  before  the  time  he  was  injured,  and 
had  been  upon  the  trestle  before  the  injury 
less  than  a  minute.  The  rules  governing  the 
force  and  effect  of  the  answers  to  interroga- 
tories, when  interposed  as  a  nullification  of 
the  general  verdict,  are  so  well  established 
and  the  authorities  so  numerous  and  well 
known  that  It  would  be  unprofitable  to  re- 
state or  recite  them  here.  By  the  general 
verdict  In  this  case  every  material  well-plead- 
ed fact  of  the  complaint  was  found  to  be 
true.  But,  if  the  answer  to  an  interrogatory 
contradicts  an  averment  of  the  complaint, 
such  answer  must  be  taken  as  the  correct  ex- 
pression of  the  Jury. 

The  basis  of  appellant's  suit  is  that  the 
dangerous  condition  of  the  place  of  work 
was  a  latent  or  hlddm  one,  and  appellees 
by  a  special,  negligent  order  directed  ap- 
pellant into  the  danger.  It  Is  shown  by  the 
complaint  and  answers  to  the  Interrogatories 
that  the  injury  was  caused  by  the  ley  and 
slippery  condition  of  the  timbers  and  tools; 
that  this  dangerous  condition  was  occasioned 
by  the  inclement  weather,  and  by  no  act  of 
omission  or  commission  of  appellees;  that 
appellant  knew  of  the  rain,  sleet,  snow,,  and 
the  low  temperature;  and  that  appellant 
knew  that,  when  the  timbers  were  hoisted 
to  the  top  of  the  trestle,  they  were  covered 
with  Ice.    The  master  la  not  required  to  be 
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the  eyea  and  ears  of  the  swrant,  but  the 
aerrant  must  use  the  senses  with  which  he  Is 
endowed  by  natnre  (Day  t.  Cleveland,  etc, 
Ity.  Co.,  137  Ind.  206,  36  N.  B.  854;  Grlffln 
T.  Ohio,  etc..  Ry.  Co..  124  Ind.  326,  24  N.  E. 
888,  and  cases  cited);  and  he  must  take 
cosnizance  vt  the  laws  of  nature  (Fay  v. 
Chicago,  etc,  R.  Co.,  72  Minn.  192,  75  N.  W. 
15;  L.  ft  N.  R.  Co.  V.  Kemper,  147  Ind.  661. 
47  N.  B.  2140.  It  is  the  employe's  duty  to  ob- 
serve what  is  obvious  and  may  be  readily 
seen  or  known.  He  is  not  required  to  in- 
spect or  search  for  hidden  defects  or  dan- 
gers. That  is  the  master's  duty,  and  he  has 
the  right  to  rely  upon  the  master's  perform- 
ance. He  has  also  the  right  to  rely  upon 
the  master's  superior  knowledge  as  to  these 
matters.  H.  Rumely  Co.  v.  Myer  (Ind.  App.) 
82  N.  E.  97.  But  in  the  case  before  ns  It 
was  as  well  known  to  the  appellant  as  to  the 
appellees  that  rain  and  sleet  followed  by 
sero  temperature  would  cover  timber,  tools, 
and  appliances,  as  well  as  everything  else 
exposed  to  It.  with  Ice,  and  that  such  ma- 
terials when  so  covered  were  liable  to  slip 
and  slide  when  handled.  These  are  the  re- 
sults Of  the  lawa  of  nature,  known  to  every 
one  of  ordinary  Intelligence.  As  to  these 
matters  the  master  dould  have  no  superior 
knowledge  to  appellant,  and  the  latter  had 
no  right  to  rely  upon  It  If  the  Ice  was 
thereafter  covered  with  snow.  It  could  not 
be  said  to  be  hidden  or  latent  to  one  who 
had  knowledge  of  the  sequence  of  the  weath- 
er conditions  and  changes.  But,  aside  from 
this,  the  Jury  found  that  the  icy,  slippery. 
and  dangerous  condition  of  the  timbers  on 
the  trestle  was  open  and  obvious;  that  one 
possessing  good  eyesight  could  readily  ob- 
serve this  condition  when  the  snow  was  re- 
moved. The  snow  was  removed  when  be 
stepped  upon  the  trestle.  The  ice  was  un- 
der him.  around,  and  about  him  everywhere. 
He  could  not  look  for  a  footing  without  see- 
ing it  It  required  no  peering  inspection  or 
search  to  reveal  it  The  most  casual  glance 
would  discover  it  as  fully  and  completely  as 
an  hour's  examination.  At  that  moment  he 
had  all  of  the  knowledge  of  the  c<mdltlons 
that  the  master  could  have  had.  and  with 
this  knowledge  he  proceeded  with  the  work. 
The  general  rule  is  that  where,  as  here,  the 
conditions  are  not  complex  and  the  clrcnm-' 
stances  such  as  to  be  easily  comprehended, 
an  employ^  who  knows  the  facts  and  condi- 
tions and  circumstances  is  bound  and  conclu- 
sively presumed  to  know  the  dangers  aris- 
ing therefrom,  and  if.  after  such  knowledge, 
he  continues  in  such  work,  he  is  held  to  have 
assumed  the  risks  thereby  incurred,  and,  if 
he  is  thereby  injured,  the  master  is  not  lia- 
ble. H.  Rumely  <>>.  v.  Myer,  supra;  Kane 
V.  St  I*,  eta,  Ry.  Co.,  112  Mo.  App.  650,  87 
S.  W.  571;  Shea  v.  Kansas  City,  etc.,  Ry. 
Co,  76  Mo.  App.  29 ;  Murphy  v.  Grand  Trunk 
Ry.  Co.,  73  N.  H.  18,  58  Atl.  835;  English 
V.  Chicago,  etc.,  Ry.  Co.  (C  0.)  24  Fed.  906; 
Shaver  j.  Home  Telephone  Ca,  86  Ind.  App. 


288,  75  N.  E.  288,  114  Am.  St  Rep.  373;  Jen- 
ney  Electric  Light  it  Power  Co.  v.  Murphy, 
115  Ind.  666,  18  N.  B.  30;  Louisville,  etc., 
Ry.  Co.  V.  Sanford,  Adm'x,  117  Ind.  265,  1» 
N.  B.  770;  Louisville,  etc.,  Ry.  Co.  ▼.  Kemp- 
er,  supra;  Fay  v.  Chicago,  etc.,  Ry.  Co., 
supra.  It  Is  not  the  case  of  a  servant  com> 
polled  to  act  in  an  emergency.  There  was 
nothing  to  prevent  him  from  exercising  calm, 
deliberate  Judgment  He  was  the  foreman  in 
full  charge  of  the  men  and  the  work.  His 
orders  were  to  go  ahead  with  the  work  on 
the  island.  The  particular  place  and  manner 
and  method  of  the  work  were  left  to  blm. 

It  is  urged  that  since  he  suffered  the  ln> 
Jury  in  less  than  a  minute  after  he  reached 
the  top  of  the  trestle,  he  had  no  time  to  ob- 
serve conditions  and  determine  what  to  do. 
As  we  have  seen,  it  took  no  time  to  observe 
conditions,  and  that  he  took  no  time  to  de- 
liberate upon  his  coarse  of  action  was  no 
fault  of  appellees.  Am  a  limitation  to  the 
general  rule  above  mentioned.  It  Is  the  law 
that  where  the  master  commands  the  servant 
to  go  into  a  dangerous  place  and  perform  ■ 
dangerous  task,  or  use  a  defective  tool,  at  a 
particular  time  in  a  particular  way,  leaving 
the  latter  no  discretion  as  to  the  time  or 
manner  of  his  performance,  the  servant. may 
rely  upon  the  command  of  the  master  at  the 
master's  risk  and  not  be  put  to  the  alterna- 
tive of  either  quitting  the  employment  or  en- 
countering danger  at  his  own  risk,  unless  the 
danger  is  so  glaring  and  extreme  as  to  be 
apparent  to  any  one,  and  one  that  a  prudent 
man  would  not  encounter.  English  v.  Chica- 
go, etc..  Ry.  Co.,  supra.  Jenney  Electric  L. 
&  P.  Co.  V.  Murphy,  supra,  where  the  court 
say :  "Where  an  employer  commands  his  em- 
ploy6,  whom  he  assumes  to  direct  to  use  a 
defective  Implement  in  a  particular  way, 
leaving  the  latter  no  discretion  as  to  the 
time  or  manner  of  its  use,  the  employe  may 
rely  upon  the  superior  knowledge  and  ex- 
perience of  the  employer,  unless  the  defect 
is  so  glaring  and  extreme  as  to  make  the 
danger  of  using  the  utensil  apparent  to  any 
one.  On  the  other  hand,  when  an  employe 
has  within  his  own  control  the  manner  of 
using  an  obviously  defective  tool,  and  the 
means  of  securing  safety,  if  he  chooses  to 
employ  them,  if  he  neglects  the  means  of  se- 
curity to  himself,  he  elects  to  take  the  risk. 
In  such  a  case  It  cannot  in  reason  be  said 
that  the  employe  has  acted  upon  the  confi- 
dence reposed  In  the  employer,  and  that  he 
is,  therefore,  entitled  to  remuneration." 

It  is  Insisted  by  the  appellant  that  his  case 
comes  within  the  rule  of  special  direction. 
But  his  complaint  does  not  support  this  the- 
ory. The  averment  of  the  complaint  upon 
this  point  Is  "that  defendants  ordered  and 
directed  that  plaintiff  and  his  crew  proceed 
in  the  work  of  constructing  said  bridge  and 
trestle-work.  This  order  is  of  the  broadest 
general  character.  There  is  no  attempt,  by 
other  averments,  to  show  that  this  order  ei> 
ther  by  Its  terms  or  by  implicatlqn  was  a  spe- 
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dflc  direction  vo  appellant  on  that  morning 
to  go  upon  tbe  trestle  and  place  the  string- 
ers in  position.  It  was  not  a  direction  to 
go  upon  tbe  trestle  at  alL  It  conld  as  well 
have  been  construed  as  a  direction  to  accum- 
ulate and  prepare  tbe  timbers  upon  the 
ground  or  do  any  other  work  that  might  be 
done  with  safety.  But  it  Is  urged  that  the 
Jury  by  its  answers  to  interrogatories  found 
that  the  order  on  that  morning  was  a  spedflc 
direction  to  go  upon  the  trestle  and  place  the 
stringers  in  position.  Three  Interrogatories 
were  submitted  to  the  jury  as  to  what  the 
order  was  that  was  glren  to  appellant  on  tJiie 
morning  of  tbe  injury.  Two  of  them  asked 
If  the  order,  in  substance,  was  that  plaintiff 
and  the  men  under  him  should  proceed  that 
morning  on  the  top  of  the  trestle  and  put 
the  stringers  in  position,  to  which  the  Jury 
answered  "Yes."  The  other  asked  the  Jury 
to  set  out  the  order  in  full,  whlcb  the  Jury 
did  as  follows:  "There  are  no  new  orders. 
The  old  orders  still  stand.  Oo  ahead  and 
push  the  work  on  the  trestle  on  tbe  island." 
Other  interrogatories  showed  that  some  two 
or  three  days  before  the  accident  one  Horace 
D.  Hanford  Iiad  said  to  appellant  in  reply 
to  appellant's  request  for  orders  as  to  other 
work:  "No;  you  keep  on  at  that  work.  I 
want  yon  to  get  it  done  as  quick  as  possible. 
I  want  yon  to  hurry  it  up,  Keep  working 
at  tbe  trestle  on  tbe  island.  Pash  the  work." 
It  is  urged  against  the  interrogatory  that 
sets  out  the  order  that  it  is  tbe  finding  of 
an  evidentiary  fact  We  do  not  so  construe 
it.  Tbe  fact  that  a  certain  order  was  given 
was  averred,  and  whether  such  an  order  was 
given  was  a  fact  to  be  found,  and  setting  out 
tbe  order  In  totldem  verbis,  where  tbe  lan- 
guage Is  clear  and  unambiguous,  is  surely  as 
much  a  finding  of  fact  as  to  set  out  the  sub- 
stance or  its  import  which  involves  a  conclu- 
sion. The  order,  therefore,  as  averred  and 
found  by  tbe  jury,  was  not  an  order  to  do  a 
specific  thing  at  a  specified  time  and  in  a 
specified  manner.  It  was  a  general  order  to 
perform  a  general  work  in  a  manner  to  be 
chosen  by  the  appellant  It  did  not  preclude 
him  from  ezercisiug  bis  own  discretion,  tbe 
character  of  the  work  and  the  manner  and 
method  of  doing  it  was  lett  to  blm,  and,  when 
he  went  upon  tbe  trestle  and  with  full  knowl- 
edge of  tbe  conditions  directed  the  moving  of 
the  stringers  and  took  bis  position  on  tbe 
stringer  that  was  being  moved,  knowing  it 
was  covered  with  ice,  he  assumed  all  the 
risks  attendant  upon  the  kind  of  work  and 
the  manner  and  method  of  doing  it 

It  is  also  suggested  that  appellees  were 
Diligent  in  not  warning  appellant  of  the 
danger,  and  ordering  him  to  cease  work.  As 
we  have  already  seen,  the  danger  was  open 
and  obvious.  The  master  Is  not  required 
to  warn  tbe  servant  of  a  danger  that  is  open 
and  obvious  to  the  senses  and  can  be  appre- 
ciated and  understood  by  any  one  of  ordinary 


intelligence.  Foster  r.  Bemls  Bag  Co.,  168 
Ind.  851,  71  N.  E.  953 :  Atlas  Bqgine  Worka 
▼.  Bandall,  100  Ind.  293,  00  Am.  B^>.  798; 
Wbitcomb  V.  Standard  Oil  Co.,  163  Ind.  513, 
55  M.  B.  440;  Labatfs  Master  Jk  Servant  { 
238. 

For  the  foregoing  reasons,  the  Judgment  Is 
affirmed, 

(4E  InO.  App.  SUli 
HAMPTON   V.    MURPHY.      (No.   6,2.^.)  i 
(Appellate  Ooort  of  Indiana,  Division   No.  1, 
Dec  8,  1908.) 

L  EXECUTOSS  ASD  ADUiniBIBATOBS  (|  336*)— 

Manaoeiient    or  Estate— Salk   of   Beas 

Estate— PETrnoN—SuTFioiENOT. 

A  petition  by  an  administrator  for  leave  to 
sell  real  estate  held  to  aver  facts  sufficient  to 
anthorize  the  sale  under  Bams'  Ann.  St  1908b 
f  2854,  prescribing  the  contents  of  a  petition 
to  sell  real  estate. 

[Ed.  Note. — For  other  cases,  see  Execntors 
and  AdministratoiB,  Cent  Dig.  f|  1387-1302; 
Dea  Dig.  {  33&*1 

2.  Descent  and  Distbibutioit  d  126*)  — 
Debts  or  Intestate— Liabilitt  or  Sub* 
viviNo  Husband. 

Under  Bams'  Ann.  St  1908,  i  8016,  pro- 
viding that  where  a  wife  dies  intestate  leaving 
a  widower,  one-third  of  her  estate  shall  de- 
scend to  him,  subject  to  Ite  proportion  of  the 
debts  of  the  wife  contracted  betore  marriage, 
the  widower  tekea  one-third  absolutely,  except 
where  he  has  waived  Us  right  by  agreement  or 
estopped  himself  from  any  claim  to  it  and  his 
third  is  not  subject  to  the  payment  of  the  gen- 
eral debts  of  the  wife. 

[E3d.  Note.— For  other  cases,  see  Descent  and 
DistribuUon,  Dec.  Dig.  I  126.*] 

8.  Descent  and  Distbibution  (J  62*)  — 
RionTS  or  Subvivino  Husband— Estoppel. 
A  husband  who  joined  his  wife  in  ex- 
ecuting a  mortgage  on  her  real  estate  is  es- 
topped from  denying  the  jurisdiction  of  the 
probate  court  to  order  the  sale  of  the  knortgaged 
premises,  if  necessary  to  discharge  the  mort- 
gage lien,  and  the  court  may  order  a  sale  of 
all  the  mortgaged  land  If  necessary  to  pay  the 
debt,  and  the  husband  is  not  entitled  to  the 
proceeds  on  the  land  not  selling  for  snffident 
to  discharge  the  liens. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  I  186;  Dee.  Dig.  | 
62.*] 

4.  Executors  and  ADuntisTRATOBa  (I  876*)— i 

Sales— Vaijditt—Estoppei« 

A  widower  participated  in  the  administra- 
tor's  sale  of  his  wife's  real  estate,  incumber- 
ed by  a  mortgage  in  which  he  had  joined,  and 
tried  to  induce  a  person  to  raise  a  bid.  He 
procured  the  appotntment  of  tbe  administra- 
tor, permitted  the  petition  to  sell  the  real  es- 
tate to  go  by  default,  receipted  to  the  admin- 
istrator for  the  surplus  of  the  proceeds  arising 
from  the  sale  of  other  real  eatete  described  in 
the  petition,  and  sold  under  the  same  order 
and  terms  as  the  real  estate  embraced  in  the 
mortgage.  Held,  that  he  was  estopped  from 
challenging  the  validity  of  the  sale  of  the  mort- 
gaged real  estate. 

[Ed.  Note.— For  other  cases,  see  Eixecutora 
and  Administrators,  Cent  Dig.  i  1540:  Dec. 
Dig.  {  376.*] 

6.   EXECUTOBS  AND  ADinNIOTBATOBB  (H  380*)— 

Sales— Surr  to  Set  Aside— Limitations. 
Under  Bums'  Ann.  St  1906,  i  295,  pre> 
Tiding  that  an  action  tor  tlie  recovery  of  rea> 


*For  other  ouas  m«  lame  toplo  and  section  KUUBER  tn  Dee.  A  Am.  Dls*.  1M7  to  date,  a  Reporter  tndexM 
^Rstaearlns    deaied,    81    N.    B.    878.    Petitloa    to*truiter  te  SuDrema  Court  denied. 
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property  told  by  an  admlniatrator  on'  a  Jndg- 
ment  dfrecting  the  sale  must  be  brought  within 
five  years  after  the  confirmation  of  the  sale,  an 
action  by  a  widower  to  recover  a  third  of  his 
wife's  land,  or  quiet  title  thereto,  Is  barred  after 
the  expiration  of  five  years  from  the  confirma- 
tion of  the  sale  of  the  real  estate  by  the  pro- 
bate court,  though  the  sale  is  void. 

(E!d.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {  155<i ;  Dec. 
Dig.  {  380.»] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;  Harry  Bemetba,  Judge. 

Action  by  Stephen  K.  Hampton  against 
William  H.  Murphy.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

H.  A.  iMgan,  for  appellant  W.  B.  Heas, 
Samuel  Parker,  and  B.  C.  Martlndale,  for 
appellee. 

WATSON,  C  3.  This  action  vttM  biongbt 
by  appellant  In  three  paragrapb&  The  first 
was  to  qnlet  title  to  a  one-tblrd  Interest  he 
claimed  In  and  to  80  acres  of  land  In  Mar- 
shall county,  Ind.  The  second  was  for  the 
partition  of  said  real  estate,  for  the  appoint- 
ment of  a  commissioner  to  sell  said  land, 
and  for  accounting  of  rents  by  appellee.  The 
third  paragraph  alleged.  In  addition  to  the 
avennents  of  the  second  paragraph,  that  on 
the  21st  day  of  September,  1896,  Emeilne 
Hampton,  appellant's  wife,  departed  this  life 
Intestate,  leaving  surviving  her  this  appel- 
lant, her  husband; '  that  on  the  1st  day  of 
March,  1890,  Henry  B.  Hall  was  appointed 
administrator  of  her  estate,  and  on  June 
S,  1899,  as  such  administrator  filed  his  peti- 
tion to  sell  decedent's  real  estate  to  pay  the 
debts  thereof,  and  on  August  7,  1889,  sold 
said  80  acres  of  real  estate  to  William  M. 
Patterson;  that  appellant's  Interest  In  said 
real  estate  was  not  ordered  or  directed  to 
be  sold  by  the  court,  and  was  not  sold  by 
virtue  of  said  sale;  that  appellant  was  the 
owner  In  fee  of  the  undivided  onethlrd  of 
said  real  estate;  that  the  appellee  had  been 
in  possession  of  said  real  estate  for  six  years 
last  past  and  had  had  the  use,  rents,  and 
profits  thereof,  which  amounted  to  and  are 
of  the  value  of  $1,200 ;  that  his  share  there- 
of would  amount  to  9400,  praying  that  he  be 
declared  the  owner  of  one-third  of  said  real 
estate,  that  the  same  be  ordered  sold  by  the 
commissioner,  and  demanding  an  accounting 
of  the  rents  and  profits  for  said  period  of  six 
years.  To  this  complaint  appdlee  filed  his 
answer  In  four  paragraphs: 

First.  General   denial. 

Second.  Alleging  that  Emeilne  Hampton 
departed  this  life  on  the  21st  day  of  Septem- 
ber, 1886,  the  owner  of  the  real  estate  de- 
scribed In  plalntllTs  complaint,  together  with 
other  lands  situated  In  said  Marshall  coun- 
ty, Ind.,  and  leaving  surviving  her  as  her 
heirs  at  law  Stephen  K.  Hampton,  widower, 
appellant  herein,  William  A„  Harrison  L., 
and  Maud  B.  Hampton ;   that  on  the  23d  day 


of  August,  1886,  said  decedent,  together  with 
her  husband,  executed  to  WUilam  M.  Pat- 
terson a  mortgage  upon  tne  said  real  estate 
described  in  plaintier'a  complaint  to  secure  a 
note  of  even  date  therewith  for  $1,775,  exe- 
cuted by  said  decedent  to  said  Patterson: 
that  said  mortgage  was  duly  recorded  on  the 
10th  day  of  September,  1895,  in  Mortgage 
Record  25,  p.  87,  of  the  Mortgage  Records  of 
Marshall  County,  Ind. ;  that  on  the  15th  day 
of  June,  1886,  said  decedent  and  her  hus- 
band executed  a  mortgage  to  the  People's 
Loan  &  Saving  Association  of  Warsaw,  Ind., 
on  which  there  was  due  and  unpaid  at  the 
time  of  her  death  the  sum  of  fS50,  which 
mortgage  was  duly  recorded  in  mortgage  rec- 
ord of  Marshall  county,  Ind. ;  that  the  whole 
of  the  personal  estate  of  said  decedent  did 
not  exceed  in  value  187.37;  that  on  the  2d 
day  of  March,  1889,  said  Stephen  K.  Hamp- 
ton filed  with  the  clerlE  of  Marshall  circuit 
court  a  relinquishment  of  his  right  as  the 
widower  of  said  decedent  to  administer  up- 
on her  estate,  and  requested  that  Henry  B. 
Hall  be  appointed  as  such  administrator,  and 
thereupon,  on  said  day,  said  Hall  was  duly 
appointed  and  qualified  as  such  administrat- 
or, and  caused  the  personal  estate  to  be  in- 
ventoried and  appraised,  which  amounted 
to  $8737;  that  on  the  24th  day  of  May,  1899, 
William  Patterson  filed  his  note  aiMl  mort- 
gage as  a  claim  against  said  estate,  the 
amoimt  claimed  to  be  due  thereon  at  that 
time  being  $1,880;  that  there  was  also  due 
on  the  People's  Loan  &  Savings  Association 
a  mortgage  the  sum  of  $375,  and  taxes  on 
real  estate  described  In  that  mortgage  which 
were  unpaid  the  sum  of  $21;  that  the  cost 
of  administration  on  said  estate  paid  and 
allowed  by  said  court  amounted  to  $223.36; 
that  on  the  3d  day  of  June,  1899,  said  ad- 
ministrator filed  his  petition  in  the  clerk's 
office  of  Marshall  county,.  Ind.,  asking  an  or- 
der to  sell  the  real  estate  embraced  in  both 
mortgages  to  pay  said  mortgages,  taxes, 
debts,  and  liabilities  of  said  estate;  that 
Stephen  K.  Hampton,  William  A.,  Harrison 
L.,  and  Maud  E.  Hampton,  William  Patter- 
son, and  the  People's  Loan  &  Savings  Associa- 
tion were  made  party  defendants  to  said 
petition.  All  of  said  defendants  were  duly 
served  by  the  sheriff  of  Marshall  county  with 
notices  thereof,  except  William  M.  Patterson 
and  the  loan  association,  who  waived  Issuing 
of  notice  and  appeared  to  said  petition  and 
filed  answers  thereto;  that  said  Stephen  K. 
and  William  A.  Hampton  each  failed  to  appear 
either  by  person  or  attorney  and  were  duly 
defaulted,  and  said  Harrison  L.  and  Maude 
E.  appeared  by  guardian  ad  litem,  who  filed 
answer  to  said  petition  for  and  on  behalf  of 
said  minors;  that  said  administrator  asked 
that  he  be  granted  an  order  by  said  court  to 
sell  said  real  estate  described  in  said  peti- 
tion to  pay  the  debts  and  liabilities,  and  that 
the  same  be  sold  free  from  ail  liens  and  In- 
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cumbrances  thereon;  that  upon  the  hearing 
thereof  the  court  found  that  said  WUIlam  M. 
Patterson  held  a  mortgage  on  the  said  80 
acres  of  real  estate  on  which  there  was  due 
on  the  21st  day  of  Jane,  1899,  $1,888.45 ;  that 
there  was  the  further  sum  of  $81,  taxes  and 
penalties,  due  on  said  real  estate  due  on  a 
tax  certificate  held  by  Julia  E.  Thompson; 
that  the  People's  Loan  &  Savings  Association 
held  a  lien  on  a  boase  and  lot  embraced  in 
their  mortgage.  The  court  ordered  and  ad- 
Judged  all  of  said  real  estate  described  in 
said  petition  to  be  sold  as  prayed  for  therein 
and  the  Hens  and  mortgages  of  said  Patter- 
son and  the  People's  Loan  &  Savings  Associa- 
tion attached  to  and  follow  the  funds  aris- 
ing from  such  sales;  that  all  of  said  real 
estate  was  duly  sold  according  to  the  order 
of  the  conrt  after  due  notice  of  the  time, 
place,  and  terms  of  said  sale  as  required  by 
law;  that  appellant,  Stephen  K.  Hampton, 
councUed,  advised,  and  consented  that  bis 
interest  as  widower  of  said  decedent  In  and 
to  the  real  estate  described  In  the  petition 
by  order  of  court  be  sold,  and  agreeing  to 
take  his  interest  therein  out  of  the  proceeds 
of  said  sales  after  the  payment  of  said  mort- 
gages, taxes,  and  other  Just  and  proper 
claims;  that  said  80  acres  on  the  7th  day 
of  August,  1899,  was  duly  sold  to  William  M. 
Patterson,  who  bid  |1,987.84,  which  was  the 
highest  and  best  bid  therefor;  that  said 
Patterson  afterwards  for  value  assigned  said 
certificate  so  Issued  to  him  by  said  adminis- 
trator to  this  appellee,  William  H.  Murphy ; 
that  afterwards,  to  wit,  on  the  Ist  day  of 
November,  1899,  said  administrator,  by  or- 
der of  the  court,  executed  a  deed  to  said  80 
acres  of  laud  to  said  Murphy,  who  thereupon 
took  immediate  possession  thereof  by  virtue 
of  his  said  deed,  and  has  ever  since  been  in 
open,  notorious,  uninterrupted,  and  exclusive 
possession  thereof;  that  the  amount  realized 
from  said  sale  of  80  acres  of  land  was  not 
sufilcient  to  pay  and  satisfy  in  full  the  Pat- 
terson mortgage  thereon  and  the  tax  certif- 
icate held  by  Julia  E.  Thompson;  that  the 
said  Stephen  K.  Hampton  afterwards  receipt- 
ed to  said  administrator  In  full  for  his  in- 
terest in  and  to  the  personal  estate  and  the 
surplus  from  the  sale  of  the  real  estate  oth- 
er than  the  80  acres  described  in  the  peti- 
tion after  the  payment  of  the  savings  associa- 
tion's mortgage,  taxes,  and  cost. 

The  third  paragraph  of  answer  alleged  sub- 
stantially the  same  facts  as  are  alleged  in  the 
second  paragraph,  except  setting  out  the  re- 
ceipt of  Stephen  K.  Hampton  to  Henry  B. 
Hall,  administrator,  which  is  as  follows: 
"Bec'd  Not.  8,  1899  of  Henry  B.  Hall,  ad- 
ministrator of  the  estate  of  Emeline  Hamp- 
ton, deceased,  the  sum  of  three  hundred 
twenty  one  and  31/100  dollars  In  full  of  my 
share  of  the  personal  property  and  real  estate 
of  said  estate  which  has  been  sold  by  said 
administrator  as  the  surviving  husband  of 
said  decedent  ($321.31)  Stepb^  K.  Hamp- 
ton." 


The  foarth  paragraph,  in  addition  to  the 
facts  alleged  in  the  second  and  third  in  the 
prayer,  demanded  that  appellant  ought  not 
to  maintain  this  action  for  the  reason  that 
the  canse  of  action  did  not  accrae  five  years 
before  the  bringing  of  this  action.  Appellee 
also  filed  cross-complaint  in  two  paragraphs 
to  quiet  title  to  said  real  estate.  Demurrers 
were  filed  to  the  second,  third,  and  fourth 
paragraphs  of  answer  and  also  to  the  second 
paragraph  of  appellee's  cross-complaint,  which 
averred  substantially  ttie  same  facts  as  alleg- 
ed in  the  second,  third  and  fourth  paragraphs 
of  answer.  The  court  overruled  each  of 
these  demtMTcrs.  The  cause  was  then  put  to 
issue  by  general  denials.  The  errors  assigned 
are  the  overruling  of  the  demurrers  to  the 
second,  third,  and  fourth  paragraphs  of  an- 
swer and  the  second  paragraph  of  cross-com- 
plaint, and  the  overuling  of  the  motion  for 
new  trial.  The  appellant  says  that  the  de- 
cision of  this  case  Is  controlled  by  the  facts 
as  to  whether  or  not  the  petition  by  the  ad- 
ministrator was  sufficient  to  confer  Juris- 
diction on  the  court  to  order  the  appeUant's 
land  as  widower  of  said  decedent  sold.  The 
petition  filed  by  the  administrator  making 
Stephen  K.  Hampton,  William  A.  Hampton, 
Morris  L,  and  Maude  E.  Hampton,  William 
M.  Patterson,  and  the  'People's  Loan  &  Sav- 
ings Association  party  defendants  averred  the 
following : 

BMrst  That  the  personal  estate  of  said  de- 
cedent amounted  to  |87.S7,  as  shown  by  the 
Inventory  and  appraisement  on  file  in  said 
estate. 

Second.  That  the  Indebtedness  of  said  es- 
state  that  have  come  to  the  knowledge  of 
the  administrator,  including  taxes  and  mort- 
gages, amounted  to  $2,500. 

Third.  That  the  personal  property  would 
be  insutficient  to  pay  the  taxes,  debts,  and 
expenses  of  the  administration,  aside  from 
the  liens  on  the  real  estate. 

Fourth.  That  there  was  filed  and  pending 
against  the  estate  a  claim  of  William  M.  Pat- 
terson on  bis  note  secured  by  mortgage  for 
$1,775. 

Fifth.  That  there  was  outstanding  a  tax 
certificate  on  said  real  estate  the  sum  of 
$80. 

Sixth.  That  William  M.  Patterson  held  a 
mortgage  executed  by  decedent  and  her  hns- 
band  against  the  real  estate  in  controversy 
to  secure  the  payment  of  the  said  $1,775, 
which  mortgage  was  recorded  in  Mortgage 
Record  25,  p.  87,  of  the  Mortgage  ReccM-ds 
of  Marshall  County,  Ind. 

Seventh.  That  the  People's  Loan  &  Sav- 
ings Association  held  a  mortgage  executed 
by  decedent  and  husband  to  secure  the  sum 
of  $500,  which  mortgage  was  recorded  in 
Mortgage  Record  28,  p.  239,  of  the  Mortgage 
Records  of  Marshall  County,  Ind.,  alleging 
that  both  4^  said  mortgages  were  due. 

Eight  That  tihe  probable  value  of  the  80 
acres  which  Is  the  subject  of  this  contro- 
versy was  $2,400. 
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Ninth.  That  the  probable  valne  of  the 
house  and  lot  set  forth  In  said  petition  was 
$1,000. 

Tenth.  Setting  forth  a  description  of  the 
real  estate  asked  to  be  sold  of  which  dece- 
dent died  seised. 

Eleventh.  Alleging  that  said  decedent  died 
Intestate,  leaving  surviving  her  Stephen  K, 
Hampton,  widower,  William  A.,  Harrison  L., 
and  Maude  E.  Hampton,  children. 

Twelfth-  Praying  that  an  order  be  granted 
him  as  said  administrator  to  sell  said  real 
estate  to  pay  the  debts  and  liabilities,  and 
tliat  the  same  be  sold  free  of  all  liens  and  in- 
cumbrances thereon. 

Thirteenth.  The  court  thereupon  ordered 
all  the  land  sold  embraced  in  the  petition, 
free  from  all  liens,  and  the  liens  of  said 
mortgages  immediately  attach  to  and  follow 
the  funds  arising  from  the  sale  of  real  es- 
tate covered  by  said  mortgages,  respectively, 
to  the  extent  of  the  amount  due  on  each 
thereof. 

The  petition  by  the  administrator  to  sell 
the  real  estate  of  the  decedent  averred  facts 
8u£Sclent  to  substantially  comply  with  sec- 
tion 2854,  Bums'  Ann.  St  190&  The  answers, 
as  well  as  the  cross-complaint,  aver  the  exe- 
cution of  the  note  and  mortgage  by  decedent, 
and  that  the  appellant  joined  her  in  the  exe- 
cution of  the  mortgage  to  William  M.  Pat- 
terson. Not  until  he  had  Joined  her  in  the 
execution  of  the  mortgage  did  it  become  val- 
id. Section  3016,  Burns'  Ann.  St.  1908,  pro- 
vides that,  if  a  wife 'died  testate  or  intestate 
leaving  a  widower,  one-third  of  her  real  es- 
tate shall  descend  to  him,  subject,  however, 
to  Its  proportion  of  the  debts  of  the  wife  con- 
tracted before  marriage.  It  is  not  therefore 
subject  to  the  payment  of  the  general  debts 
of  the  deceased  wife.  He  takes  the  one-third 
under  the  statute  absolute,  and  his  right  can- 
not be  molested,  except  in  case  where  he  has 
waived  it  by  agreement  or  has  estopped  him- 
self from  any  claim  to  it  Roach  v.  White,  94 
Ind.  510;  CHarra  v.  Stone,  48  Ind.  417.  If 
the  husband  has  Joined  his  wife  in  the  exe- 
cution of  a  mortgage  upon  her  real  estate,  he 
is  estopped  from  denying  the  Jurisdiction  of 
the  probate  court  to  order  all  the  real  estate 
sold  thus  mortgaged,  if  necessary  to  pay  and 
discharge  the  mortgage  lien.  Kempe  v.  Belk- 
nap, 15  Ind.  App.  77,  43  N.  E.  891 ;  Pearson 
V.  Kepner  et  al.,  29  Ind.  App.  92,  63  N.  E.  38; 
Herbert  t.  Ruperts  et  al.,  31  Ind.  App.  553, 
68  N.  E.  508.  The  third  paragraph  avers 
more  than  acquiescence  or  standing  by.  It 
charges,  and  the  evidence  supports  the  para- 
graph, that  the  appellant  participated  in  the 
sale  of  the  real  estate;  that  he  said,  "unless 
the  Patterson  bid  was  raised,  he  would  not 
get  a  cent,"  and  tried  to  induce  the  party 
to  raise  the  Patterson  bid.  He  procured  the 
appointment  of  the  administrator,  permitted 
the  petition  to  sell  the  real  estate  to  go  by 
default,  receipted  to  the  administrator  for 
the  surplus  of  the  proceeds  arising  from  the 
sale  of  other  real  estate  described  in  the  peti- 


tion, and  sold  under  the  same  order,  terms, 
and  conditions  as  the  real  estate  was  sold 
embraced  in  the  Patterson  mortgage.  He  is 
therefore  estopped  from  cbailenglug  the  va- 
lidity of  the  proceedings  or  sale  of  the  real 
estate.  Pepper  et  al.  v.  Zahnsinger  et  al.,  94 
Ind.  88;  Smock  v.  Reichwine,  117  Ind.  194, 
19  N.  B.  776;  Lewis,  Adm'r,  v.  Hufty,  150  Ind. 
108,  111,  49  N.  E.  944;  Armstrong  v.  Hufty, 
156  Ind.  606,  65  N.  E.  443,  60  N.  B.  1080.  In 
the  case  of  Lewis,  Adm'r,  v.  Watklns,  supra, 
the  court  said:  "If,  however,  the  widow 
consents  tO'  such  sale  by  the  administrator 
under  order  of  the  court  and  afterwards  re- 
ceives her  share  of  the  purchase  money,  she 
would  be  estopped  from  disputing  the  validity 
of  the  sale."  There  is  neither  reason  nor 
equity  for  a  different  rule  to  be  applied  to  a 
widower  who  has  Joined  In  the  execution  of 
the  mortgage  with  his  wife  upon  her  land,  as 
to  the  power  of  the  court  to  order  the  whole 
of  the  real  estate  sold  embraced  therein  up- 
on a  proper  petition,  than  applied  to  a  wid- 
ow who  has  Joined  her  husband  in  the  execu- 
tion of  a  mortgage  on  his  real  estate.  It 
must  be  borne  in  mind  that  the  80  acres 
which  was  embraced  In  the  mortgage  did  not 
sell  for  BufiScient  sum  to  pay  and  discharge 
the  liens  thereon,  and  until  these  Ileus,  one 
the  taxes  and  the  other  the  Patterson  mort- 
gage, were  paid  in  full,  the  appellant  could 
have  no  right  in  the  proceeds  from  the  sale  of 
the  land.  Having  signed  the  mortgage,  the 
court  had  the  power  to  order  the  whole  of 
the  land  embraced  therein  sold,  if  necessary 
to  pay  and  satisfy  the  mortgage  Hen. 

It  is  earnestly  insisted  that  this  action  can- 
not be  maintained  for  the  reason  that  more 
than  five  years  having  elapsed  from  the  con- 
firmation of  the  sale  of  the  real  estate  by  the 
probate  court  and  the  commencement  of  this 
action.  That  titles  to  real  estate  are  protect- 
ed under  subdivision  4  of  section  295,  Burns' 
Ann.  St  1908,  has  been  uniformly  held  in 
actions,  to  recover  real  property  by  a  party  to 
the  proceedings.  As  in  this  case,  the  appel- 
lant's right  to  recover  one-third  of  the  80 
acres  of  land  or  quiet  the  title  thereto  is  bar- 
red after  the  expiration  of  five  years  from  the 
iconflrmation  of  said  sale  by  the  probate 
court  under  said  clause,  and  this  Is  true,  even 
though  the  sale  be  void.  Vancleave  v.  MiUi- 
ken,  13  Ind.  105;  Vail  t.  Halton,  14  Ind.  344; 
White  T.  Clawson,  79  Ind.  188,  and  cases  cit- 
ed ;  Davison  v.  Bates,  111  Ind.  391,  12  N.  E. 
687;  Palmerton  v.  Hoop,  131  Ind.  23,  30  N.  B. 
874;  Hawley  v.  Zelgerly,  135  Ind.  248,  34  N. 
B.  219 ;  Fisher  v.  Bush,  133  Ind.  315,  32  N.  B. 
924 ;  Armstrong  v.  Hufty,  156  Ind.  606,  55  N. 
E.  443,  60  N.  E.  1080;  Axton  v.  Carter,  141 
Ind.  672,  39  N.  E.  546 :  Barton  v.  Kimmerly, 
165  Ind.  609,  76  N.  E.  250,  112  Am.  St  Rep. 
252.  It  was  said  in  Fisher  v.  Bush,  supra, 
at  page  319  of  133  Ind.,  at  page  925  of  32  N. 
E. :  "The  action  is  to  recover  real  estate 
sold  by  an  administrator  under  an  order  of 
court  specially  directing  the  sale,  and  the 
time  for  the  bringing  of  the  action  la  limited 
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by  the  foarth  mbdlTtslon  of  section  288,  B.ev. 
St  1881  (section  296,  Bums'  Ann.  St  1908). 
It  bas  been  held  that  sucb  actions  are  barred 
In  five  yean,  though  the  sale  be  absolntely 
void." 

We  find  no  error  In  the  record.    The  Jndg- 
meat  la  therefore  aflBrmed. 


(tt  iDd.  App.  580) 

POSEY  TP.,  FRANKLIN  COUNTT,  t. 
SBNOUB.  (No.  8,607.) 

(Appellate  C!oart  of  Indiana,  Division  No.  2. 
Dec.  8,  190a) 

1.  TowHs  d  1*)— "Township"— Natobe  ahd 

FOBU. 

"Townships"  are  the  lowest  ctade  of  ma> 
nidpal  corporations,  being  created  for  specific 
purposes,  and  endowed  with  limited  powers  and 
liabilities,  acting  through  officers  duly  authoris- 
ed by  the  law  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent. 
Dig.  8  1;    Dec.  Dig.  I  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7032-7035.] 

2.  High  WATS    (I    95*)— OmcEBs— Towhbhif 

TBUSTEX — KlOHTS. 

The  only  officer  aathorized  to  bind  a  town> 
ship  as  a  corporation  by  contract  is  the  town- 
ship trustee,  and  his  itowers  are  limited  to  those 
conferred  by  statute,  expressly  or  by  necessary 
implication. 

[Ed.  Note.— For  other  cases,  see  ITighwaya, 
Gent  Dig.  §i  S0&-312 ;  Dec.  Dig.  {  95.*] 

8.  Towns  ({  87*)— TowNBHTPS— Road  Sufkb- 

VI^OKS. 

The  duties  of  road  supervisors  are  confined 
to  the  territorial  limits  of  the  township,  and 
they  do  not  represent  the  township  as  a  corpora- 
tion, nor  have  they  power  to  bind  the  town  by 
contract  for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  a  70,  71 ;   Dec.  Dig.  |  37.*] 

4.  HionwAYS  (S  95*)— Toww  Supebvisors. 

Tiie  duties  of  town  supervisors  relate,  not 
to  township  propertjr  or  business,  but  to  the 
public  highways  within  the  township,  which  be- 
long, not  to  the  township,  but  to  the  general 
public. 

[Ed. '  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  95.*] 

6.   HlOHWATB  n   165*)^TOWNBHlP  LlAHrLITT. 

The  township  has  no  such  interest  in,  pow- 
er over.  Or  liability  for,  the  public  highways 
through  it  as  cities  and  towns  over  their  streets 
and  alleys,  as  the  law  imposes  no  duty  and  no 
liability  on  a  township  as  a  corporate  body 
with  reference  to  such  highways,  except  that  it 
is  required  to  pay  damages  assessed  in  specified 
cases. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  {  165. •] 

6.  EuirrBHT  Domaiw  (|  2*)— Improvement  oi" 
Highway— Appropriation  op  Material. 

The  right  of  township  supervisors  to  enter 
on  land  and  appropriate  material  for  the  re- 
pair of  highways  is  the  right  of  eminent  do- 
main, SB  to  which  the  supervisor  represents  the 
•tate,  and  not  the  township. 

[Ed.  Note.— For  other  cases,  see  Shninent  Do- 
main, Dec.  Dig.  I  2.*] 

7.  EviniSRT  DoiCAiN   (i  267*)- Rbiiedie8  of 
Owner. 

Where  township  supervisors.  In  the  exer- 
cise of  the  state's  right  of  eminent  domain,  en- 
tered  on   land,   and  appropriated  material  for 


the  repair  of  highways,  the  township  was  not 
liable  for  the  damages  sustained,  nor  could  it 
be  sued  on  a  quantum  meruit ;  the  landowner's 
remedy  being  limited  to  an  assessment  of  dam- 
ages, as  provided  by  Bums'  Ann.  St   1908,  f 

[Ed.  Note.— For  other  cases,  see  ESminent  Do- 
main, Cent.  Dig.  {  718;   Dec.  Dig.  |  287.*] 

6w  Eminent 'XtoitAiN  ({  289*)  —  RBFAiBHia 
Highway  —  Appropriation  of  Matkbiai/— 
Remedy  of  Owner. 

Bums'  Ann.  St  1908,  {  7775.  provides  that 
township  supervisors,  having  made  demand  and 
given  notice  of  intention,  may  enter  (mi  land 
and  talie  material  for  the  repair  of  highways, 
the  damages  to  be  assessed  by  the  supervisors 
and  two  disinterested  persons,  etc.  Held,  that 
the  provisions  as  to  aemand  and  notice  were 
exdnsively  for  the  landowner's  benefit  which 
he  could  waive,  so  that  the  supervisors'  failure 
to  maice  a  demsnd  and  give  notice  was  no  de- 
fense to  the  landowner's  claim  for  an  assess- 
ment, but  that  the  provisions  requiring  ssernn 
ment  were  mandatory. 

[E!d.  Note.— For  other  cases,  see  Eminent  D<^ 
main,  Dec.  Dig.  {  269.*] 

9.  Eminent  Douain  (S  2B9*)  —  Repaib  of 
Highway- Taking  Matebiax.  —  Damages- 
Assessment  —  Duty  TO  Make- Remedy  of 
Landowneb. 

Where  a  township  supervisor  neglects  or 
refuses  to  assess  damages  for  materials  taken 
for  the  repair  of  highways,  as  required  by 
Bums'  Ann.  St.  1908,  {  7775,  he  may  be  com- 
pelled to  perform  that  duty  by  proper  pro- 
ceeding. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  2U9.*] 

Appeal  from  Circuit  Court,  Franlilin  Couii> 
ty;  George  I*  Gray,  Jud^e. 

Action  by  Franli  H.  Senour  against  Posey 
Township  of  Franlilin  Coimty.  Judgment  for 
plaintiff,  and  defendant  appeala  Reversed, 
with  instructions. 

Bracken  &  Elldney,  for  appellant  A.  J. 
Ross  and  F.  M.  Alexander,  for  appellee. 

RABB,  J.  The  queetioua  to  be  determined 
in  this  appeal  arise  out  of  the  following  state 
of  facts .  shown  by  the  pleading  and  the 
agreed  statement  of  facts  appearing  in  the 
record:  Certain  road  supervisors  of  the  aiH 
pellant  township,  without  formal  demand  up- 
on the  owners  of  the  land,  or  notice  to  them 
of  an  Intention  to  malie  such  appropriation, 
entered  upon  the  lands  of  the  appellee  and 
his  assignors,  and  tooli  therefrom  stone  and 
gravel  of  the  aggregate  value  of  $166.44,  aa 
assessed  by  the  court,  and  appropriated  the 
same  to  the  making  of  proper  and  necessary 
repairs  of  the  adjacent  highways  in  said 
township.  The  entry  was  made,  and  tlie 
stone  and  gravel  taken  with  the  knowledge^ 
and  presumably  the  consent,  of  the  owners 
of  the  land.  Suitable  material  to  make 
such  repairs  could  not  be  found  within  tiie 
highways  in  the  township.  No  assessment  of 
the  damages  done  in  the  taking  of  such  stone, 
and  gravel  by  the  supervisor  and  two  disin- 
terested persons  was  made,  as  required  by 
the  provisions  of  aecUon  6830,  Bums'  Ann. 
St  1901,  being  section  7775,  Bums'  Ann.  St 


*For  otttsr  ssms  sm  lams  topto  and  section  NUMBSB  In  See.  A  Am.  Digs.  1(07  to  dat*^  A  lUportsr  ladsMs 


Digitized  by 


Google 


Xnd.) 


POSEY  TP..  FRANKLIN  COUNTY,  v.  8EN0UE. 


441 


1908,  bnt  the  supervlBor  gave  to  the  owners 
of  the  land  orders  on  the  township  trnatee 
for  the  value  of  the  atone  and  gravel,  aa  fix- 
ed by  the  supervisor  himself  and  accepted  by 
the  landowners.  The  ai>pellee  was  himself 
the  trustee  of  the  township  at  the  time.  The 
other  owners  of  land  affected  presented  their 
orders  to  him,  and  demanded  payment.  None 
of  the  ord«,r3  were  paid  because  of  a  lack  of 
funds  in  the  hands  of  the  trustee  to  be  used 
for  snch  purpose.  A  demand  was  thereafter 
made  in  due  form  by  the  trustee  apon  the 
township  advisory  board  for  an  appropriation 
of  funds  of  the  township,  to  be  used  in  the 
IKiyment  of  said  claims.  They  refused  to 
make  such  appropriation.  The  orders  and 
-claims  of  the  other  landowners  affected  were 
'by  them  afterwards  assigned  to  appellee,  and 
he  brought  this  action  to  recover  from  the 
township.  No  funds  were  in  the  tmstee's 
hands  at  the  time  of  said  appropriation,  or 
at  the  time  demand  vras  made  for  the  pay- 
ment of  said  claims,  with  which  to  pay  the 
same,  nor  was  the  matter  of  creating  a  liabil- 
ity against  the  township,  on  account  of  the 
appropriation  of  said  materials,  ever  present- 
ed to  or  authorized  by  the  township  advisory 
ttoard.  Appellant  contends  that  no  liability 
on  the  part  of  the  township  exists,  for  two 
reasons:  (1)  That  the  only  remedy  of  the 
landowner  for  damages  on  account  of  the 
appropriation  of  road  material  from  his 
premises  by  a  road  supervisor  Is  the  one  glv- 
-en  by  the  statute;  (2)  that  the  supervisor 
had  no  power  to  create  a  liability  against  the 
township  without  the  authority  of  the  town- 
■shlp  advisory  board. 

In  response  to  the  first  point  made  by  ap- 
pellant against  his  claim,  appellee  contends 
that,  inasmuch  as  the  township  received  the 
"benefit  of  the  material,  and  Is  using  it  on 
Its  highways,  the  law  will  not  permit  It  to  re- 
fuse payment  to  the  owner;  that  It  was  not 
appellee's  duty  to  give  notice  and  make  de- 
mand, and  cause  the  assessment  to  be  made 
ty  the  supervisor  and  two  disinterested  per- 
«ons;  that  such  duty  belonged  to  the  api>el- 
lant's  officer,  for  whose  acts  and  omissions  it 
is  sought  to  hold  the  appellant  responsible. 
It  is  argued  that  to  admit  of  appellant's  de- 
fense on  this  ground  would  be  permitting 
the  appellant  to  take  advantage  of  its  own 
neglect  of  daty.  Its  own  wrong;  and,  it  hav- 
ing received  the  benefit  of  appellee's  prc^ 
«rty,  it  is  liable  on  the  quantum  meruit  for 
its  value. 

In  response  to  the  second  point  made  by 
appellant  against  the  datm,  it  is  insisted  that 
tlie  township  reform  law  does  not  apply  to 
the  case.  Towzishlps  are  tlie  lowest  grade 
of  municipal  corporations.  They  are  created 
for  certain  specific  purposes,  and  endowed 
with  very  limited  powers  and  liabilities. 
They  act,  like  other  corporations,  through  of- 
ficers duly. authorized  by  law  for  that  pur- 
pose, and  the  only  ofiScer  authorized  by  law 
to  bind  the  township  -as  a  coriwratlon  by  con- 


tract is  the  township  trustee,  and  his  powers 
in  this  respect  are  limited  to  those  expressly, 
and  by  necessary  implication,  conferred  up- 
on him  by  statute.  Mltchelltree  Sc.  Tp.  v. 
Hall,  163  Ind.  667,  72  N.  E.  641,  and  cases 
there  cited.  While  road  supervisors  are  elect- 
ed at  township  elections,  and  their  duties  are 
confined  within  the  territorial  limits  of  the 
township,  and  be  Is  commonly  designated  a 
township  officer,  yet  he  is  in  no  sense  a  rep- 
resentative of  the  township  as  a  body  corpo- 
rate. He  has  no  authority  to  bind  the  town- 
ship by  any  kind  of  a  contract,  express  or  im- 
plied, for  any  purpose.  His  duties  relate, 
not  to  township  property  or  township  busi- 
ness, but  to  the  >pubUc  highways  that  are 
within  the  limits  of  the  township.  These 
highways  are  not  township  property.  The 
township  does  not  own  them,  and  has  no  con- 
trol over  them,  as  it  docs  schoolhouses,  school 
furniture,  road  tools,  etc.,  that  are  the  prop- 
erty of  the  township.  The  highways  belong 
to  the  general  public.  The  township  had  no 
such  Interest  in,  power  over,  or  liability  for, 
the  public  highways  passing  through  it  that 
cities  and  towns  possess  and  are  subject  to, 
over  the  streets  and  alleys  within  their  lim- 
tta.  The  law  imposes  upon  certain  township 
officers  certain  duties  with  reference  to  the 
highways  within  the  township,  but  it  im- 
poses no  diuty  and  no  liability  whatever  upon 
the  township  as  a  corporate  body  with  refer- 
ence thereto,  except  it  is '  required  to  pay 
damages  assessed  in  certain  cases.  The  right 
given  by  the  law  to  the  supervisors  to  enter 
upon  land  and  to  do  certain  acts,  and  appro- 
priate certain  material  for  the  repair  of  the 
highways,  is  the  right  to  exercise  the  sover- 
eign power  of  eminent  domain,  and  In  the 
exercise  of  this  iwwer  he  represents,  not  the 
township,  but  tiie  state,  and  his  acts  have 
none  of  the  elements  of  a  contract  The 
right  of  eminent  domain,  is  an  Inherent  right 
of  sovereignty,  and,  but  for  the  limitations 
placed  upon  its  exercise  by  the  CSonstitution, 
the  state  might  appropriate  the  property  of 
the  dtlzen  to  the  public  use  without  compen- 
sation. The  right,  however.  Is  guaranteed 
to  the  citizen,  by  both  the  state  and  national 
Constitution,  that  his  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion, and  It  is  in  conformity  with  this  con- 
stitutional guaranty  that  the  statute  has  pro- 
vided a  way  in  which,  when  the  citizen's  pri- 
vate property  Is  taken  by  the  supervisor  for 
the  public  use,  compensation  shall  be  made 
therefor.  But  aside  from  this  provision  of 
the  law,  directing  the  manner  in  which  com- 
pensation is  to  be  made,  a  township  is  no 
more  liable  for  the  damages  done  in  taking 
property  of  the  citizen  by  the  road  supervisor 
for  use  upon  the  public  highways  than  is  the 
state.  The  township  has  received  nothing 
for  which  it  could  be  sned  on  the  quantum 
meruit  which  presumes  a  contract  to  exist, 
by  which  the  defendant  Impliedly  agreed  to 
pay  for  a  benefit  which  he  has  received. 
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TUa  case  la  dearly  to  be  distinguished 
from  the  case  of  Clark  Sc.  Tp.  t.  Home,  etc, 
20  Ind.  App.  643,  SI  N.  E.  107,  and  tlie  nu- 
merous cases  there  cited.  a%ere  Is,  howerer, 
no  merit  In  the  contention  of  appellant  that 
there  could  be  no  right  of  recovery  because  of 
the  failure  of  the  supervisor  to  make  demand 
upon  the  owner  of  the  land,  and  to  give  no- 
tice of  his  intention  to  enter  upon  the  land 
for  the  purposes  contemplated  by  the  stat- 
ute. These  proTlslODS  of  the  statute  with 
r^erence  to  demand  and  notice  were  intend- 
ed exclusively  for  the  benefit  of  the  owner 
of  the  land,  and  they  are  such  as  he  might 
waive.  Tombs  v.  Rochester,  etc.,  18  Barb. 
(N.  X.)  585 ;  Beecher  v.  Dacey,  45  Mich.  108, 
7  N.  W.  689;  Phyfe  v.  Elmer,  45  N.  Y.  104. 
But  he  could  not  waive  the  requirement  that 
the  damages  be  assessed  by  the  supervisor 
and  two  disinterested  per^ns  under  oath, 
and  substitute  therefor  his  agreement  with 
the  supervisor  as  to  the  damage  done.  This 
is  the  remedy  given  him  by  law,  and  to  this 
he  is  confined.  He  has  no  election  of  reme- 
dies. If  the  supervisor  neglects  or  refuses  to 
perform  his  duty  in  the  matter,  he  is  not 
remediless.  The  ofScer  can  be  compelled  to 
perform  his  duty  in  a  proper  proceeding  for 
that  purpose.  If  the  proper  assessment  of 
damages  had  been  made  by  the  supervisor,  as 
contemplated  by  law,  and  appellee's  action 
were  based  upon  such  assessmeat,  then  the 
second  question  discussed  by  counsel  would 
be  presented  by  the  record^  but  this  not  being 
the  case,  the  question  does  not  properly  arise 
for  our  decision. 

The  Judgment  of  the  court  below  is  revers- 
ed, with  instructiona  to  sustain  api)ellant'a 
demurrer  to  the  complaint. 


LIGHT  T.  SCHNBCK'S  ESTATE.     (No. 
6,593.)  1 

(AppeUate  Oonrt  of  Indiana,  Division  No.  2. 
Dec.  8,  1008.) 

1.  Afpbai.  and  Ebbob  ({  722*)— AasiainiBHT 
or  Ebbob— PABTus—SuFFiciEircT. 

An  Bsai^ment  of  error  on  appeal  (ran  a 
judgment  rejecting  a  claim  against  the  estate 
of  a  decedent,  entitled  name  of  claimant  "t. 
The  EMate  of,"  followed  by  the  name  of  dece- 
dent, and  the  word  "deceased"  and  the  name  of 
the  administrator,  and  the  word  "administra- 
tor," is  sufficient  to  confer  Jarisdiction,  though 
an  assignment  of  error  entitled  merely  "Tne 
Estate  of  followed  by  the  name  of  decedent, 
and  the  word  "deceased,"  or  merely  naming  the 
administrator  followed  by  the  word  "administra- 
tor," withont  designating  his  relation  to  the 
estate,  is  insufficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2902 ;  Dec.  Dig.  i  722.*] 

2.  Tbial  (§  397*)— FinDiRQB  of  Fact— Con- 

CLUSIORS. 

Where,  in  proceedines  to  establish  a  claim 
against  the  estate  of  a  decedent  for  labor  per- 
formed under  a  special  contract,  the  contro- 
versy depended  on  whether  the  contract  had 
been  made  and  the  conrt  found  the  existence  of 


a  contract  between  claimant  and  a  corporation 
of  which  decedent  was  president  and  for  which 
he  had  acted  in  making  the  contract  hut  did  not 
find  that  the  contract  sued  on  wag  made,  the 
conclusion  rejecting  the  claim  was  proper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gwt. 
Dig.  i  945;    Dec.  Dig.  (  897.*] 

8.  Tbiai.  (I  897*)  — Fiaroiifoa— Absbiicb  or 

Fin  DIN  G— Effbot. 

The  absence  of  a  finding  of  a  fact  in  favor 
•f  a  party  having  the  burden  of  proof  is  equiva- 
lent  to  a  finding  against  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  945;    Dec.  Dig.  f  397.*] 

4.  Tbial  ({  391*)— Findings— Dbtebkination 

or  Contbovebst. 

Where,  in  a  proceeding  to  establish  a  claim 
against  the  estate  of  detwdent  for  labor  per- 
formed under  a  special  contract  there  was  evi- 
dence establishing  the  contract,  and  evidence  to 
the  contrary,  it  was  error  to  fail  to  find  direct- 
ly on  issue  of  the  existence  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  914;   Dec.  Dig.  i  891.*] 

6.  Tbiai,  (|  395*)— Findinob— Suitioikwot. 

Where  the  evidence  on  an  issue  is  con- 
flicting, the  setting  out  of  the  evidence  in  whole 
or  in  part  in  the  finding  is  not  equivalent  to  a 
finding  cm  the  issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  931;   Dec.  Dig.  f  395.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  J.  M.  Lewis,  Judge. 

Proceedings  by  Robert  O.  Light  to  estab- 
lish a  claim  against  the  estate  of  Lonia 
Schneck,  deceased.  From  a  judgment  reject- 
ing the  claim,  complainant  appeals.  Revers- 
ed, and  new  trial  ordered. 

Spencer  ft  Brill  and  Wood  &  Jones,  for 
appellant  George  H.  Volgt  and  T.  M.  Hon- 
an,  for  appellee. 

ROBY,  J.  The  appellant,  Robert  O.  Light, 
filed  a  claim  against  the  estate  of  Louis 
Schneck,  deceased,  in  the  sum  of  $1,000  for 
work  and  labor  performed  for  aald  Louis 
Schneck  during  his  lifetime  under  a  special 
contract  The  clahn  went  on  the  trial  docket 
No  special  answer  was  filed.  The  cause  was 
tried  by  the  court  without  a  jury,  a  special 
finding  of  facts  made  and  conclusions  of  law 
stated  thereon  In  favor  of  appellee,  to  which 
conclusions  appellant  excepted.  He  also  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  judgment  rendered  in  accordance 
with  the  conclusions  from  which  the  appeal 
is  taken ;  error  being  properly  assigned,  pre- 
senting for  review  the  rulings  Indicated. 

At  this  point  It  becomes  necessary  to  de- 
termine whether  the  appeal  can  be  entertatn- 
ed.  The  assignment  of  error  is  entitled  "Rob- 
ert C.  Light  V.  The  Estate  of  Louis  Schneck. 
Deceased,  Benjamin  F.  Schneck,  Administra- 
tor." An  assignment  of  errors  entitled  "The 
Estate  of  Louis  Schneck,  Deceased,"  wonld 
not  be  sufficient  to  confer  jurisdiction.  Dal- 
lam V.  Estate  of  Stockwell,  33  Ind.  App.  620, 
71  N.  E.  911,  and  cases  cited.  An  assignment 
naming  "Benjamin  F.  Schneck,  Administra- 
tor," "without  a  further  averment  or  deslg- 
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nation  Bhowing  hla  rdatlon  to  the  •  •  • 
estate  of  some  deceased  person"  would  like- 
wise be  tnsnfflclent  Wbisler  t.  Wbisler,  162 
Ind.  136.  67  N.  TO.  984,  70  N.  B.  152.  But 
an  assignment  entitled  "Robert  C.  Light  v. 
Benjamin  F.  Schneck,  Administrator  of  the 
Bistate  of  Louis  Schneck,  Deceased,"  would 
exactly  meet  the  requirements  of  the  law. 
The  appellee  la  properly  named,  and  the 
estate  of  which  he  is  administrator  Is  des- 
ignated. This  is  sufficient  If  grammatical 
accuracy  requires  that  the  terms  of  the  sen- 
tence be  transposed.  It  may  be  considered  as 
done. 

The  determination 'of  the  controrersy  de- 
pends primarily  upon  whether  k  contract 
was  executed  as  alleged.  There  are  nine  spe- 
cial findings  of  fact  made  by  the  court,  the 
effect  of  which  is  to  establlsb  the  making  of 
a  contract  between  appellant  and  the  Jeffer- 
flonTllIe,  New  Albany'  &  Scottsburg  Rapid 
Transit  Company,  the  terms  thereof  and  a 
partial  performance  by  appellant.  Louis 
Scbnedk  was  president  of  said  corporation 
and  acted  for  it  in  making  such  contract 
There  Is  no  finding  as  to  whether  the  contract 
sued  upon  wai  or  was  not  made.  It  is  not 
found  that  tbe  contract  set  oat  Is  the  con- 
tract sued  upon.  It  la  entirely  possible  that 
the  contract  sued  upon  and  tbe  contract 
found  were  both  made.  The  appellant  had 
the  burden,  and  the  absence  of  a  finding  is 
egalralent  to  a  finding  against  him.  Under 
tbe  facts  found  the  exceptions  to  tbe  con- 
clusions are  not  well  taken.  There  was  evi- 
dence tending  to  establish  the  existence  of 
a  contract  as  alleged.  There  was  evidence 
from  which  a  contrary  conclusion  might  be 
deduced.  The  setting  out  of  this  evidoice  in 
whole  or  In  part  in  the  finding  was  not 
equivalent  to  a  finding.  Hesselman  v.  Jap- 
anese Development  Company,  2  Ind.  App. 
180,  191,  27  N.  B.  818,  28  N.  B.  207. 

Tbe  parties  are  entitled  to  a  direct  deci- 
sion of  the  facts  involved,  and.  for  the  rea- 
son that  the  findings  do  not  cover  all  the  Is- 
mes  in  the  case,  the  Judgment  is  reversed 
and  the  cause  remanded,  with  instmctlons 
to  sustain  appellant's  motion  for  a  new  trial. 


8CHOLZ  V.  SCHNBOK'S  ESTATE.    (No. 

6,591.)  1 

(Appellate  CSourt  'of  Indiana,  Divisioo  No.  2. 

Dec.  8,  1908.) 

Appeal  from  Clrcnlt  Court  Jackson  Conn- 
tj:    J.  M.  Lewis,  Judge. 

Proceedings  bv  Frederick  J.  Schtiz  to  estab- 
lish a  claim  against  the  estate  of  Lonis  Schneck, 
deceased.  From  a  judgment  disallowing  tbe 
daim,  claimant  appeals.  Reversed,  and  new 
trial  ordered. 

Spencer  &  Brill,  Wood  ft  Jones,  and  Robinson 
*  Stilwell.  for  appellant  Geo.  H.  y<iiKt  and 
T.  M.  Honan,  for  appellee. 

ROBY,  J.  This  is  a  companion  ease  to  Light 
V.  Estate  of  Lonis  Schneck,  Deceased,  Benjamin 


F.  Sdineck,  Administrator  (No.  6,593)  86  N.  B. 
442,  the  same  evidence  bein^  considered  in  both 
cases.  The  only  difference  is  made  by  tlw  fol- 
lowing findings: 

"(4)  That  at  the  time  said  Schneck  entered  in- 
to said  contract  with  the  said  Schloi  he  was 
acting  as  president  of  said  corporation  for  and 
on  behalf  of  .said  corporati(«  and  said  Schloa 
was  acting  for  himself. 

"(6)  That  at  the  time  the  said  Schola  enter- 
ed mto  said  contract  with  the  sud  Schneck  he 
the  said  Scholz  believed  that  tbe  said  Schneck 
was  acting  for  himself  in  the  matter." 

Whether  this  finding  is  sufficient  to  establish 
a  valid  contract  l>etween  the  JeSeisonville,  New 
Albany  &  Scottsburg  Rapid  Transit  Company 
and  claimant  need  not  be  determined ;  that  not 
being  in  issue  herein.  Whether  the  belief  of 
claimant  that  he  was  contracting  with  the  dece- 
dent individually  was  so  induced  as  to  render 
the  decedent  liable  for  the  contract  so  made 
does  not  appear,  and  as  in  Light  v.  E^etate  of 
Schneck,  supra,  there  is  no  finding  as  to  wheth- 
er contract  between  decedent  and  claimant  did 
or  did  not  exist. 

Tie  Jud^ent  is  reversed  and  the  cause  re- 
manded, with  instructions  to  sustain  appellant's 
motion  for  a  new  trial. 


(tt  Ind,  App.  eos) 
HERNLY  V.  PIBRCB  et  al.     (No.  6,860.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  10,  190a) 

L  Appkai.  asd  Ebbob  ({  323*)— Bight  or  Rb- 

TDtw— Vacation  Appeal. 

In  a  vacation  appeal,  one  of  the  judgment 
defendants  may  appeal  by  making  all  co-parties 
parties  to  the  appeal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  U  1798-1804;  Dea  Dig.  | 
323.»] 

2.  Appiai,  and  ISbbob  ($  834*)  — Pabties— 
Dkath   Betobk  PSBTECnNa  Affkait-Pkb- 

80N8  ReQUIBED  TO  BE  SUBSTTTDTED. 

A  personal  money  judgment  against  a  de- 
fendant in  foreclosure  proceeding  is  an  obli- 
gatimi  against  his  estate  after  his  death,  and, 
where  he  died  after  judgment  in  a  proceeding 
to  modify  the  original  judgment  hut  oefore  th« 
perfecting  of  an  appeal  from  the  judgment 
therein,  his  personal  representative,  and  not  his 
heirs,  should  have  been  substituted  as  a  party 
to  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1855-1857;  Dec.  Dig.  I 
334.*] 

Appeal  from  Superior  Court,  Madison 
County;   C.  M.  Greenlee,  Judge. 

Action  by  Ellas  A.  Pierce  and  others  against 
Mary  0.  Hernly  and  others,  In  which  defend- 
ant Hemly  moved  for  the  modification  of  a 
Judgment  for  plaintiffs.  The  motion  was 
denied,  and  she  appeals.    Appeal  dismissed. 

Walker  &  Fost^  and  Ellis  &  Call,  for  ap- 
pellant    Kittinger  ft  Diven,  for  appellees. 

HADLEY,  J.  This  was  a  proceeding  to 
modify  a  Judgment  in  the  court  below.  The 
Judgment  thus  sought  to  be  modified  was 
rend^!%d  in  a  suit  on  notes  and  foreclosure 
of  mortgages  in  favor  of  appellee  Pierce 
against  his  coappellees  and  appellant  and 
Lemuel  J.  Hemly.  Tbe  Judgment  against 
Lemuel  J.  Hernly  was  only  a  {personal  mon^ 
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JDdgment  He  neither  bad  nor  dalmed  any 
title  to  the  land  involved.  All  parties  to  the 
original  suit  were  parties  to  the  proceeding 
to  modify  and  judgment  thereunder.  It  ap- 
pears that  since  the  judgment  appealed  from 
was  rendered,  and  prior  to  perfecting  the 
appeal,  Lemuel  J.  Eernly  died  Intestate, 
leaving  appellant  and  appellees,  except  Pierce, 
Day,  and  May,  as  his  only  heirs.  Appellee 
Pierce  has  moved  to  dismiss  this  appeal,  for 
the  reason  that  the  personal  representative  of 
Lemuel  J.  Hemly  Is  not  made  a  party.  This 
to  a  vacation  appeal.  In  such  an  appeal  on6 
of  the  Judgment  defendants  may  appeal  by 
making  all  co-parties  to  the  appeal.  The  ob- 
ligation of  the  Judgment  was  against  Hem- 
ley's  estate,  and  not  against  his  heirs,  and 
bis  personal  representative  should  have  been 
made  a  party  to  this  appeal.  Sohl  v.  E}vans, 
29  Ind.  App.  634,  62  N.  B.  84;  Western  U. 
Tel.  Ck>.  V.  Adams,  Adm'x,  28  Ind.  App.  420. 
68  N.  B.  125. 
Appeal  dismissed. 


AMERICAN  CAR  &  FOUNDBY  CO.  ♦. 

•  INZER.     (No.  6,170.)  1 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Dea  a  1908.) 

1.  Appeai.  aho  Erbob  (J  763*)  —  Bbvibw — 
QuEsnows  Not  Raised  in  Bsiinr. 

Under  Appellate  Court  Rule  22  (65  N.  B. 
T),  providing  that  no  point  not  contained  in 
appellant's  oripnal  brief  can  be  raised  after- 
wards, a  question  cannot  be  raised  by  filing  adr 
ditional  citations  of  authority. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3068;  Dec.  Dig.  t  703.*] 

2.  Masteb  and  Skbvawt  (|  179*)— Emplot- 
XB's  LiABiLiTT  Act— Appr.icABii,rrT— Test. 

Whether  the  employer's  liability  act  (Bums' 
Ann.  St.  1901,  I  7083)  is  applicable  to  a  given 
employer  must  be  determined  by  the  character 
of  the  employment,  and  not  by  ute  character  of 
the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.. Dig.  |  170.*] 

8.  Masteb  and  Sebvant  (|  180*)  —  EuplotA 
KiiXRD— Appuoabiutt  to  Statute. 

Actk  18B3,  p.  204,  e.  180  (Burae'  Ann.  SL 
1901,  I  7083),  making  corporations  liable  for 
negligent  injury  to  an  employ€  caused  by  one 
In  the  service  of  such  corporation  having  charge 
of  a  locomotive  or  train  upon  a  railway,  etc., 
applies  to  an  action  agaiost  a  car  manufacturing 
company  for  death  of  an  employ^  caused  by  the 
company's   negligent  operation   of  a   train. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  360 ;   Dec.  Dig.  t  ISO.*] 

4.   NEOUGENOK  d  12*)— SUDDXII  Cbisis— Cabb 

Required. 

One  acting  In  a  sudden  crisis  need  not  ex- 
ercise that  deliberate  Judgment  wUdi  time  for 
reflection  affords. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  14;   Dec.  Dig.  i  12.*] 

6.  Masteb  and  Sebvart  (i  279*)— Railboadb 
— EMPixiTft  Rtm  Oveb—Neoliqencb— Evi- 
dence—StiTFiciKNOT. 

Evidence  held  to  warrant  a  finding  that  a 

car    factory   superintendent   was   negligent    in 


backing  a  train  to  rsacne  an  emp1oy<  whose  leg 
was  pinioned  by  a  wheel  of  one  of  the  cans,  re- 
sulting in  the  employe's  death. 

[Ed.  Note.— For  other  cases,  see  Master  anA 
Servant  Dec  Dig.  i  270.*] 

6.  Masteb  and  Servant  ({  218*)— Railboads 
— Empi/>t£'s  Nequoence— Effect. 
That  an  employ^  who  was  knocked  from  • 
car  and  whose  leg  was  pinioned  by  a  car  wheel 
was  negligent  in  being  knocked  from  the  car 
does  not  bar  a  recovery  for -his  death  caused  by 
the  negligent  backing  of  the  train  after  he  wa» 
so  pinioned. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |{  801-^804;    Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Clark  County ; 
H.  C.  Montgomery,  Judge. 

Action  by  Mary  Inzer,  administratrix* 
against  the  American  Car  &  Foundry  Com* 
pany.  From  a  judgment  for  plaintiff,  d»> 
fendant  appeals.     Affirmed. 

AL  Z.  Stannard  and  Ward  H.  Watson,  for 
appellant    O.  H.  Voigt,  for  appellee. 

ROBT,  J.  Action  by  administratrix  for 
damages  resulting  from  death  of  John  A. 
Inzer,  which  Is  alleged  to  have  been  caused 
by  the  negligent  operation  of  it  train  of  ca» 
by  defendant,  the  appellant  herein.  A  de- 
murrer to  the  amended  complaint  was  over> 
ruled,  trial  had  by  a  jury,  verdict  returned 
Id  platntiCfs  favor  for  $2,500,  with  answers 
to  168  interrogatories.  Defendant  moved  for 
judgment  on  the  said  answers  and  for  a  new 
trial,  both  of  which  motions  were  overmI« 
ed.  Judgment  was  rendered  on  the  verdict 
Errors  relied  upon  for  reversal  are  (1)  over- 
ruling demurrer  to  complaint;  (2)  motion 
for  judgment  on  answers  to  Interrogatories; 
(3)  motion  for  a  new  trial,  13  separate  er^ 
rors  being  enumerated  under  the  last  head. 

Appellant  by  filing  additional  citations  of 
authority  seeks  to  present  the  question  of  th» 
constitutionality  of  the  law  under  which 
the  action  is  brought  Role  22  (55  N.  B.  v> 
provides  that  no  alleged  error  or  point  not 
contained  in  appellant's  original  brief  shall 
be  raised  afterwards.  These  citations  ar» 
therefore  insufficient,  and  no  constitutional 
question  is  presented  or  decided.  It  la  neo- 
essary,  however,  to  determine  whether  BM- 
ford  Quarries  v.  Bough,  168  Ind.  671,  80  N. 
E.  520,  14  L.  B.  A.  (N.  S.)  418,  declares  th» 
employer's  liability  act  (Bums'  Ann.  St  1901» 
I  7088),  Inapplicable  to  the  appellant  com- 
pany. That  case  decides  the  act  to  violative' 
of  the  fourteenth  amendment  of  the  federal 
Constitution,  in  so  far  as  It  imposes  upon  cot^ 
porate  employers  burdens  which  are  not  Im- 
posed  upon  Individual  employers.  The  act  a* 
applied  to  railroads  is  upheld,  bat  the  case- 
does  not  decide  that  only  railroads  as  such  are 
within  the  purview  of  .the  act,  but  that  th» 
Legislature  intended  It  to  apply  to  "railroad 
hazards."  The  character  of  the  employment 
must  be  the  test  by  which  to  determine  Its 
,  applicability,  and  not  the  character  of  the- 
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employer.    Klloe  r.  Minn.  Iron  Co.,  03  Minn. 

63,  100  N.  W.  681;  Bedford  Qnarries  Oa 
▼.  Bongh,  Bupra.  "One  mle  of  liability  can- 
not be  established  for  railway  companies 
merely  as  such,  and  another  mle  for  em- 
ployer* nnder  like  circumstances  and  con- 
ditions. •'  •  •  Neither  would  It  relleye 
the  act  from  the  Imputation  of  dass  legisla- 
tion that  it  applies  alllce  to  all  railroads.  It 
has  sometimes  been  loosely  stated  that  spe- 
cial legislation  Is  not  class,  If  all  persons 
brought  under  Its  influence  are  treated  alike 
nnder  the  same  conditions.'  But  this  la  on- 
ly half  the  truth.  Not  only  must  it  treat  all 
alike,  nnder  the  same  conditions,  'all  who 
are  brought  within  its  Influence,'  but  in  its 
lelagslflcatlon  It  must  bring  witbin  its  Influence 
all  who  are  under  the  same  conditions.  There- 
fore if  a  distinction  is  to  be  made  between 
railway  corporations  and  other  employers  as 
respects  tbelr  liability  to  their  employes.  It 
most  be  based  upon  some  dlCTerence  In  the 
nature  of  the  employment,  and  can  only  ex- 
tend to  cases  where  such  dllTerence  exist&" 
Bedford  Quarries  Co.  t.  Bough,  suina..  Sim- 
liar  language  was  used  in  Johnson  t.  St. 
Panl,  etc.,  R.  Co.,  43  JUnn.  222,  4S  N.  W.  186, 
8  L.  R.  A.  419 ;  Jemming  t.  Great  Northern 
B.  Co.,  06  Minn.  802,  104  N.  W.  1070, 1  L.  R. 
A.  (N.  S.)  606.  Analogous  statutes  of  other 
states  applying  to  "railroads"  have  been  up- 
held because  their  manifest  purpose  was  to 
glTe  their  benefits  to  employes  engaged  In 
the  hazardous  business  of  operating  rail- 
roads.   Akeson  v.  Ch.,  ete,  R.  Co.,  106  Iowa, 

64,  75  N.  W.  676;  Mo.  Pac.  a  Co.  t.  Haley, 
Adm'r,  25  Kan.  53.  A  consideration  of  the 
reasoning  of  the  foregoing  cases  shows  that 
the  appellee  was  within  the  statute.  Clearly 
it  was  a  railroad  hazard  which  caused  the 
death.  In  Pierce  t.  Iowa  Cent  R.  Co.,  78 
Iowa,  140,  84  N.  W.  788,  a  person  employed  in 
a  railway  car  sh<q;>  recovered  for  an  Injury 
caused  1^  the  negligent  moving  of  a  train 
wliile  on  a  ladder  leaning  against  one  of  the 
cars  of  the  train.  Other  cases  deciding  what 
are  "railroad  hazards"  are  collected  In  a  note 
to  Jemming  t.  Great  No.  R.,  06  Minn.  302, 
104  N.  W.  1070,  1  L.  R.  A.  (N.  8.)  697. 
The  statute  under  which  this  action  is 
brought  provides:  "That  every  railroad  or 
other  coriMratlon,  except  municipal,  operat- 
ing In  this  state,  shall  be  liable  for  damages 
for  personal  Injury  suffered  by  an  employe 
while  in  ita  service,  the  employe  so  Injured 
being  in  the  exercise  of  due  care  and  dili- 
gence, in  tlM  following  cases:  *  •  • 
IVxirtb:  Where  anch  Injury  was  caused  by 
tlie  negligence  of  any  person  in  the  service 
at  micb  corporation  who  has  charge  of  any 
signal,  tel^raph  oflice,  switch  yard,  shon 
round-house,  locomotive  engine,  or  train  up- 
on a  railway.  •  •  •  "  Acts  1808,  p.  294,  c. 
130;  section  70S8,  Boms'  Ann.  St  1001. 
The  complaint  was  therefore  sufiScient  and 
the  demurrer  to  it  was  correctly  overruled. 

The  testimony,  particniarly  that  regarding 
the  controlling  facta,  was  most  oonflicting. 


The  evidence  establishes  facta  aubstantlally 
as  follows:  Defendant  owns  and  operates  a 
car  manufacturing  plant  at  Jeffersonvllle. 
A  railroad  traci  runs  through  its  building 
and  connects  with  the  Baltimore  &  Ohio 
Southwestern  Railway.  On  January  1,  1002, 
there  were  six  cars  in  the  course  of  construc- 
tion Btahdlng  on  said  tiack  within  defend- 
ant's building.  On  said  day  John  A.  Inzer 
was  employed  by  defendant  as  a  tinner  la 
roofing  one  of  the  said  cars.  While  Inzer 
was  BO  employed  on  the  top  of  the  fifth  car, 
a  locomotive  was  attached  to  the  train,  and, 
after  due  notice  to  the  workmen,  hauled  it 
from  the  building.  Inzer  was  knocked  from 
the  top  of  the  car  by  a  fixture,  which  was 
part  of  the  building,  fell  to  the  track,  and 
was  dragged  for  a  distance  of  about  35  feet 
into  the  yard.  One  of  the  wbeels  of  the  sixth 
car  rolled  upon  his  right  leg,  and  he  was 
thus  pinioned  and  helpless  when  the  train 
was  brought  to  a  stop.  While  Inzer  was  ly- 
ing in  such  position,  the  engineer,  acting  nn- 
der the  orders  of  William  Dolan,  the  con- 
ductor of  the  train  and  superintendent  of 
the  shop,  backed  the  train,  causing  a  wheel 
thereof  to  pass  over  said  Inzer's  body  above 
the  groin  and  below  the  waist  bisecting  his 
body,  and  causing  his  death.  Dolan  knew  at 
the  time  he  ordered  the  engineer  to  back  the 
train  that  Inzer  was  lying  under  the  train, 
and  that  his  body  was  lying  partly  on  one 
of  the  rails  of  the  track  Immediately  behind 
a  wheel.  Appellant  contends  that  the  order 
to  back  the  train  was  given  in  good  faith, 
and  for  the  purpose  of  rescuing  the  decedent 
from  his  perilous  position,  and  that  the  doc- 
trine that  one  acting  In  a  sudden  crisis  In 
not  required  to  exercise  that  deliberate  judg- 
ment which  time  for  reflection  affords  Is  ap- 
plicable, and  relieves  the  order  thus  made  by 
its  superintendent  from  the  implication  of 
negligence.  The  doctrine  Is  a  most  reason- 
able one.  Pa.  Co.  v.  McCafTrey,  Adm'x,  139 
Ind.  430,  88  N.  B.  67,  29  L.  R.  A.  104.  But 
in  the  present  case  the  jury  were  warranted 
in  finding  that  the  superintendent  was  guil- 
ty of  negligence  In  backing  the  train,  when 
the  result  was  obvious  to  the  casual  observ- 
er. Negligence  is  shown  on  the  part  of  ap- 
pellee's decedent  in  failing  to  avoid  being 
knodted  from  the  car  upon  which  he  was 
working,  but  this  does  not  bar  the  right  to 
recover  here.  This  action  does  not  proceed 
upon  the  theory  that  the  appellant  was  neg- 
ligent in  causing  Inzer  to  fall  and  In  running 
the  car  wheel  upon  his  leg;  but  Is  based  on 
its  alleged  negligence  in  backing  the  train 
over  bis  body  while  he  was  lying  on  the 
track. 

The  alleged  errors  in  giving  and  refaslng 
instructions  are  not  8tich  as  win  serve  to  re- 
verse the  case.  Having  already  considered 
the  principal  propositions  involved,  a  fur- 
ther consideration  is  rendered  unnecessary. 

Judgment  affirmed. 

WATSON,  J.,  absoit 
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(41  Ind.  App.  604) 

OWBSS  T.  HARRIOTT.    (No.  6,914.)  t 

(Appellate  CJourt  of  Indiana,   Division   No.   1. 

Dec.  10,  190a) 

Apfeai.  awd  Bbbob  (I  659*)  —  Record  —  Cob- 

BBcnoir— Gkbtiohabi— Detkctb  Amendabui 

Below. 

'  The  Appellate  Court  will  not  correct  erroTB 
in  the  record  of  the  proceedings  of  the  lower 
ooart,  and  certiorari  will  not  lie  to  this  court  to 
review  matters  which  shoold  be  presented  to 
the  lower  court  by  a  proceeding  to  correct  ite 
record  nunc  pro  tunc. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Drror,  Cent  Dig.  {  2835 ;   Dec.  Dig.  |  659.*] 

Appeal  from  Circuit  Court,  Delaware 
County;    Ed.  Jackson,  Special  Judge. 

Action  by  Timothy  S,  Owen  against  Arthur 
L.  Harriott  Petition  for  certiorari  to  correct 
the  record  of  the  trial  court,  and  for  other  re- 
lief.   PettUon  denied. 

TUmoQxj  8.  Owen  and  Frank  Ellis,  for  ap- 
pellant   McClellan  8c  Hensel,  for  appellee. 

HAOLET,  J.  Appellee's  petition  for  a  cer- 
tiorari exhibits  matters  that  should  be  pre- 
oented  to  the  lower  court  In  the  nature  of  a 
proceeding  to  correct  the  records  of  such 
court  nunc  pro  tunc,  and  thereafter  brought 
to  this  court  under  a  writ  of  certiorari.  It 
is  not  the  proylnce  of  this  court  to  correct 
errors  in  the  records  of  the  proceedings  of  the 
lower  court  That  should  be  done  In  the 
forum  where  the  errors  occurred. 

Petition  denied. 


<41  Ind.  App.  ns) 

UNDSBT  at  aL  r.  HEWITT  et  aL 
(No.  6,420.) 

(Appellate  Court  of  Indiana,  Division  No,  2. 
Dec.  8,  1908.) 

1.  Appeal  and  Ebbob  ({  1078*)— Waivkb  of 
Bbbob— Failttbb  to  Disonss. 

Errors  assigned,  bat  not  discussed,  are 
waived. 

[E<d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  42S&-1261:  Dec  Dig.  i 
1078.*] 

2.  Beplktin  (1 119*)— BoifD»-BBEACH— Dam- 

AOEB   RECOVKBABLE. 

Right  of  action  on  a  replevin  bond  carries 
with  it  the  right  to  damages  for  failure  to  per- 
form ite  conditions, 

[E<d.  Note.— For  other  cases,  see  Beplevin, 
Dec.  Dig.  •  119.*] 

8.  Replkvik  (S  119*)— Aciior  ok  Boni>— Dk- 


r'8  R; 


Where  plaintiff  in  replevin  is  in  possession 
of  the  TfToptTty,  and  defendant  recovers  Judg- 
ment for  ite  return,  but  the  value  of  the  prop- 
erty is  not  found  as  required  by  Bums'  Aon. 
St  1908,  i  676  (Bums'  Ann.  St  1901,  S  658), 
defendant  in  the  replevin  suit  may  sue  on  the 
bond  to  recover  the  valne  of  the  property,  the 
common-law  remedy  for  breach  of  the  bond  not 
being  excluded  by  Bums'  Ann.  St  1908,  |  599 
(Bums'  Ann.  St.  1901,  I  681),  authoriiing  on 
verdict  for  plaintilE,  judgment  in  the  alternative 


for  the  retom   of  the  property  or  tlw  value 
thereof  In  case  a  return  cannot  be  made. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Gent  Dig.  U  472,  473;   Dec.  Dig.  |  119.*] 

4.   JUDOMEHT  (I  748*)  —  RSPLEVIIf  —  CONCLU- 
SIVENESS. 

Matters  litigated  in  replevin  cannot  be  re- 
tried in  a  suit  on  the  bond,  and  it  will  be  pre- 
sumed that  till  matters  that  might  have  been 
litigated  were  litigated. 

[£jd.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |  1289;   Dec.  Dig.  i  748.*] 

6.  Judgment    (I    748*)— Replevin— Conclu- 

BIVENES8— AOnONB. 

An  adjudication  of  coste  in  re^evin  is 
final. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1299;   Dec.  Dig.  |  748.*] 

6.  Replevin   (8   119*)— Action   or   Bonds— 
Mattebb  Detebminablb. 

Plaintiff  in  replevin,  having  failed  to  liava 
adjudicated  the  value  of  the  property,  cannot 
object  to  an  adjudication  in  an  action  against 
him  on  the  bond  on  a  refusal  to  return  the  prop- 
erty as  ofEered,  though  Bums'  Ann.  St  l908,  X 
575  (Bums'  Ann.  St  1901,  {  558),  requires  that 
the  jury  in  replevin  must  assess  the  value  of 
the  property. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Dec.  Dig.  I  119.*] 

7.  Replevin  (J  124*)  —  Aotioh  oh  Boko  — 
Measitbe  or  Dauaob. 

Where  property  depreciates  in  value  after 
being  replevied,  and  before  judgment  for  ite 
return,  plaintiff  can  recover  the  valne  at  .the 
time  suit  was  brought,  with  6  per  cent  interest 
[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  ti  487-490;   Dec.  Dig.  |  124.*] 

8.  Replevin  (|   124*)  —  Action  on  Bond  — 
Measube  or  Davaoes. 

Generally,  when  suing  on  a  replevin  bond, 
defendant  in  replevin  is  entitled  to  the  value  of 
the  property  from  the  time  be  was  awarded 
ite  return,  with  interest  until  the  trial  on  the 
bond. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  H  487-490;   Dec.  Dig.  {  124.*] 

9.  Evidence  ({  18*)— Judicial  Notice- Val- 
ue OF  Pboductb. 

Ck>urte  take  iudidai  notice  that  wheat, 
com,  and  tobacco  have  fluctuating  values. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  22;  Dec.  Dig.  f  18.*] 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Alexander  Gilchrist,  Judge. 

Action  by  Asa  Hewitt  and  another  against 
TbomaB  W.  Llndsey  and  another.  From  a 
Judgment  for  plaintiffs,  defendante  appeal 
A£Srmed. 

Hatfield  &  Hemenway  and  Spencer  ft  Brill, 
for  appellants.  W.  Z.  Bennett  and  James  B. 
Wilson,  for  appellees. 

COMSTOOK,  P.  J.  The  appellees,  who 
were  the  plaintUfs  below,  sought  to  recover 
on  two  replevin  l>onds  executed  by  the  aiipel- 
lants,  defendante  below,  in  the  montlu  of 
July  and  October,  1904,  respectively,  upon 
the  execution  of  which  bonds  and  the  Issu- 
ance of  a  writ  of  replevin  the  sheriff  of  War- 
riclE  county  delivered  to  the  defendant  Llnd- 
sey certain  property  therein  de8cril>ed,  to 
wit:     102  shocks  of  wlieat,  800  ponnds  of 


fat  other  i 
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tobacco  and  ISO  bushels  of  com.  The  cause 
was  put  at  Issue  and  a  trial  bad  resulting 

In  a  Tcrdlct  for  $ ,  $ ot  whicb 

were  remitted  and  a  Judgment  rendered  for 
$200.  Each  of  said  bonds  was  conditioned 
that  appellant  Llndsey  -would  prosecute  his 
action  with  effect  and  without  delay,  and  re- 
turn said  property  of  appellee,  if  return 
should  be  adjudged  by  the  court,  and  that 
he  would  pay  to  appellees  all  sums  of  money 
which  might  be  recovered  in  the  action.  In 
the  replevin  proceedings,  the  Vanderburgh  su- 
perior court  on  March,  1905,  adjudged  that 
the  ai^Uees  were  the  owners  of  and  en- 
titled to  the  possession  of  the  property  de- 
scribed in  the  complaint  heretofore  set  out, 
that  they  have  the  return  of  the  same,  and 
that  appellees  recover  of  appellant  Lindsey 
their  costs  in  said  cause  paid  out  and  expend- 
ed, but  did  not  find  or  adjudge  that  the  prop- 
erty was  of  any  value. 

While  numerous  errors  are  assigned,  the 
only  one  discussed  (and  under  the  rules  the 
others  are  waived)  is  the  overruling  of  appel- 
lants' motion  for  a  new  trial.  Of  the  reasons 
for  new  trial  discussed  we  deem  It  neces- 
sary only  to  consider:  (1)  Whether  the  ac- 
tion on  the  bond  in  suit  may  be  maintained 
for  the  value  of  the  property,  although  the 
Jury  In  the  trial  of  the  replevin  suit  failed 
to  find  the  value  thereof,  and  where  Judg- 
ment for  return  was  awarded  to  the  defend- 
ant ;  and  (2)  whether  the  court  erred  in  giving 
to  the  jury  Instructions  1  and  2  of  its  own 
motion,  and  in  refusing  to  give  Instructions 
1  and  2  requested  by  appellants.  The  con- 
troversy is  over  these  questions  presented  in 
▼arious  forms. 

The  record  presents  a  valid  bond  and  the 
conditions  broken.  The  breach  is  the  failure 
to  return  the  property.  The  right  of  action 
on  the  bond  carries  with  it  the  right  of  dam- 
ages for  failing  to  perform  its  conditions. 
Bums'  Ann.  St.  1908,  §S  675,  599  (Bums'  Ann. 
St  1901,  a  558,  581),  require  that  in  actions 
for  replevin  the  Jury  must  assess  the  value 
of  the  property  and  the  damages  for  the  tak- 
ing or  detention  thereof.  Whenever  by  their 
verdict  there  will  be  a  Judgment  for  the  re- 
covery or  return  of  the  property,  the  Judg- 
ment may  be  in  the  alternative  for  such  re- 
turn or  the  value  thereof  in  case  a  return 
cannot  be  had.  Where  the  plaintiff  is  in  pos- 
session of  the  property,  and  the  defendant 
recovers  Judgment  for  its  retum,  but  the 
value  of  the  property  is  not  found,  the  de- 
fendant may  still  have  his  action  on  the  bond 
to  recover  the  value  of  the  property.  Telton 
V.  Slinkard,  85  Ind.  191 ;  Whitney  t.  Lehmer, 
26  Ind.  503.  This  holding  is  upon  the  ground 
tlut  the  right  of  action  arises  by  the  common 
law  out  of  a  breach  of  the  contract,  and,  the 
statute  giving  a  remedy  without  negative 
words,  the  common-law  remedy  still  remains, 
and  may  be  pursued  at  the  plaintiff's  option. 
In  the  case  last  named  the  court,  at  page  606 
of  26  Ind.,  say:  "An  assessment  of  the  value 
of  the  property  in  the  replevin  suit  and  a 


Judgment  In  the  alternative  for  Its  return  or 
its  value  would,  as  evidence,  undoubtedly 
have,  bound  the  parties  upon  the  question  of 
value,  for  the  reason  that  it  would  have  been 
a  Judicial  determination  of  that  question 
by  a  tribunal  having  that  authority,  putting 
it  at  rest  forever.  But  it  does  not  follow  that 
the  absence  of  such  assessment  and  Judg- 
ment shall  have  the  practical  effect  of  a  find- 
ing and  Judgment  that  the  property  was  of 
no  value,  or  that  no  other  tribunal  shall  ex- 
amine the  question.  Common  Justice,  as  well 
as  reason,  would  be  shocked  by  the  announce- 
ment of  such  a  doctrine." 

The  foregoing  are  the  only  Indiana  cases 
passing  upon  the  precise  question  here  in- 
volved. In  other  Jurisdictions  under  stat- 
utes substantially  like  ours,  the  question  has 
been  decided  the  same  way.  Gardiner  v.  Mc- 
Dermott,  12  R.  I.  206;  Pierce  v.  King,  14 
R.  I.  611;  Myers  v.  Dixon,  106  111.  App.  322; 
Washington  Ice  Ck>.  v,  Webster,  125  U.  S.  426, 
8  Sup.  Ct  947,  81  L.  Ed.  709;  Id., '62  Me. 
363,  16  Am.  Rep.  462;  Balsley  v.  Hoffman, 
13  Pa.  603;  Bank  v.  HaU,  107  Pa.  583,  588, 
589;  Sweeney  v.  Lomme,  22  Wall.  208,  22 
L.  Ed.  727 ;  Leighton  v.  Brown,  98  Mass.  515, 
616.  In  the  case  last  named,  in  which  the 
action  was  upon  a  replevin  bond,  plaintiff 
had  possession  of  the  property,  and  judgment 
was  for  a  return,  the  court  say:  '"Hoe  breadli 
assigned  is  the  failure  of  the  principal  de- 
fendant, as  plaintiff  in  the  replevin  suit,  to 
comply  with  the  order  to  return  the  property 
replevied,  which  was  a  part  of  the  final  judg- 
ment In  that  action.  Damages  for  that 
breach  must  be  the  value  of  the  property 
replevied.  In  ascertaining  the  value  of  the 
(property)  which  was  taken  by  the  replevin 
writ  and  which  the  principal  defendant  now 
falls  to  restore,  the  leading  principle  is  that 
the  party  who  has  been  deprived  of  his  prop- 
erty Is  entitled  as  far  as  possible  to  complete 
indemnity."  It  Is  universally  held  that  mat- 
ters litigated  In  the  replevin  suit  cannot  be 
retried  in  the  suit  on  the  bond,  and  It  will  be 
presumed  that  all  matters  that  might  have 
been  are  litigated.  Jackson  v.  Morgan,  167 
Ind.  628,  78  N.  B.  63a  It  appears  that  the 
costs  were  adjudicated.  This  is  a  final  set- 
tlement as  to  them.  It  also  appears  that 
there  was  no  adjudication  as  to  the  value  of 
the  property.  The  failure  to  adjudicate  the 
value  of  the  property  is  as  justly  charge- 
able to  appellant  as  to  appellee.  Appellant, 
having  failed  to  assert  the  right  then,  cannot 
be  heard  to  object  now  to  the  adjudication 
of  the  value  of  the  property.  He  should  not 
be  permitted  by  disregarding  the  order  of  the 
court  and  failing  to  retum  the  property  to 
injure  the  adversary  party  and  thus  advan- 
tage himself. 

The  instructions  In  question  related  to  the 
measure  of  damages.  Those  given  told  the 
jury  that  the  measure  of  damages  was  the 
market  value  of  the  property  at  plaintiff's 
farm  at  the  time  of  the  trial  of  the  replevin 
suit  when  judgment  was  rendered  for  the 
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retorn  of  tbe  property,  less  the  reasonable 
<!barge  for  labor  tind  care  thereon  In  prepar* 
tog  tbe  same  for  market,  witb  6  per  cent 
Interest  from  date  of  sucb  judgment  (March 
24,  1905)  until  time  of  tbe  trial.  Said  first 
Instruction  refused  charged  that  tbe  plain- 
tiff was  entitled  to  recoyer  tbe  value  of  tbe 
articles  replevied  and  that  all  questions,  ez> 
cept  as  to  tbe  value  of  the  articles,  were  ad- 
judicated In  tbe  replevin  suit  Tbe  second 
Instruction  refused  fixed  the  measure  at  the 
value  of  the  articles  In  their  condition  and 
location  at  tbe  time  the  rq;>levln  suit  was  in- 
etltuted  and  the  property  taken  by  virtue 
thereof,  with  6  per  cent  to  this  time.  In 
the  event  of  a  depreciation  in  the  value  after 
the  taking  and  before  the  Judgment  for  to 
return,  this  rule  ought  to  apply  as  shown 
by  the  decisions  hereinafter  given.  Tbe  po- 
sition of  appellant  wltb  reference  to  tbe  a<y 
tion  of  the  court  as  to  these  instructions  Is 
not,  we  bdieve,  well  founded.  It  is  the  gen- 
eral rule,  for  the  purpose  of  recovery  In  an 
action  on  a  bond  or  undertaking,  that  tbe 
value  of  the  property  be  estimated  as  of  tbe 
time  of  tbe  Judgment  for  its  return  with  In- 
terest thereon  to  tbe  time  of  the  trial.  Swift 
▼.  Barnes,  16  Pick.  (Mass.)  194,  196,  197; 
Caldwell  v.  West  21  N.  J.  Law,  411,  416, 
417;  Peacock  v.  Haney,  87  N.  J.  Law,  179, 
181;  Western,  etc..  Go.  v.  Sbelton,  8  Tex. 
Civ.  App.  550,  29  S.  W.  494 ;  Talcott  v.  Eose 
(Tex.  Civ.  App.)  64  S.  W.  1009 ;  Wall  v.  John- 
son, 16  Ind.  373;  Hopkins  v.  Ladd,  35  III. 
17&  In  Yelton  v.  Slinkard,  85  Ind.  194,  it  is 
said:  "If  tbe  property  has  been  entirely  de- 
stroyed so  that  a  return  could  not  be  bad,  the 
measure  of  damages  would  be  tbe  value  of 
the  property  at  least"  In  this  connection, 
see,  also,  Whitney  v.  Lehmer,  26  Ind.  608. 
Peter,  etc..  Box  C!o.  v.  Lesb,  110  Ind.  98, 
20  N.  E.  291,  12  Am.  St.  Rep.  367,  and  other 
Indiana  cases  cited  by  appellants  are  not  nec- 
essarily In  conflict  with  the  foregoing  Indiana 
cases.  It  has  been  held  that  If  the  value  of 
tbe  property  was  greater  at  the  time  of  the 
order  for  Its  return  than  at  the  time  It  was 
taken  tmder  tbe  replevin  writ,  the  defendant 
In  replevin  is  entitled  to  recover  in  an  action 
upon  tbe  bond  for  nonreturn  the  value  at  tbe 
time  of  the  order  for  its  return.  Treman  v. 
Morris,  9  111.  App.  237;  Lelghton  v.  Brown. 


98  Mass.  SIS.  If  pending  tbe  action  of  re- 
plevin, and  before  the  rendition  of  tbe  Judg- 
ment for  tbe  return  of  tbe  property,  the  prop- 
erty has  depreciated  in  value  through  the 
fault  of  plaintiff  in  replevin,  the  defendant 
has  been  held  entitled  to  recover  for  its  non- 
return its  value  at  the  time  It  was  taken 
under  the  replevin  writ  Bradley  v.  Rey- 
nolds, 61  Cionn.  271,  284-286,  23  Ati.  928. 
And  In  Page  v.  Fowler,  89  Cal.  412,  426,  2 
Am.  Rep.  462.  in  which  the  question  before  us 
is  ably  considered,  and  in  which  many  cases 
are  cited  and  commented  upon,  tbe  court  say; 
"In  other  words,  the  rule  deduclble  from  the 
authorities  is  that  In  cases  affecting  property 
of  fluctuating  value  where  exemplary  dam- 
ages are  not  allowed  the  correct  measure  of 
damages  is  the  highest  market  value  within 
a  reasonable  time  after  the  property  was  tak- 
en, w;ith  interest  computed  from  the  time 
sucb  value  was  estimated.  This  Is  In  effect 
the  rule  established  in  Scott  v.  Rogers,  81  N. 
T.  676,  where  the  precise  question'  was  more 
elaborately  discussed  than  In  any  other  case." 
Tbe  courts  take  Judicial  notice  that  wheat, 
com,  and  tobacco  have  fluctuating  value. 
The  rule,  stated  by  the  trial  court,  giving  to 
appellee  the  value  of  his  property  from  the 
time  he  was  awarded  its  return  with  inter- 
est until  tbe  trial  upon  the  bond,  is  amply 
8upi)orted  by  authority  and  was  favorable  to 
appellants. 

Appellants  insist  that  the  Judgment  is  ex- 
cessive. The  verdict  returned  was  for  $224.- 
95.  The  court  upon  bearing  the  argument  up- 
on motion  for  a  new  trial  (excessive  verdict 
being  one  of  the  reasons  for  a  new  trial)  re- 
quired appellants  to  remit  $24.95,  which  was 
done  and  judgment  rendered  for  $200.  The 
attention  of  the  trial  court  was  called  to  this 
claim  as  to  the  amount  of  the  verdict  Tbe 
question  therefore  came  directly  under  tbe 
review  of  the  trial  court  There  was  some 
conflict  In  the  evidence  as  to  ttie  value  of  the 
articles  Involved,  but  tbe  trial  court  was 
manifestly  clear  In  its  opinion  that  the  Judg- 
ment for  1200  was  warranted  by  the  evi- 
dence, and,  looking  at  the  record,  we  cannot 
say  that  this  verdict  was  not  sustained  by  the 
evidence. 

Judgment  aflSrmed. 
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RB)6ADANZ  ?.  STATB.    (Nfc  21JK9.) 
(Snpteme  Oonrt  «f  Indiana.     Dec.  11,   1908.) 

1.  iNDICrUKIfT  AND    IKKOBMATIOW    (|    110*)   — 

SrrpiciBNor   of   Aooosation  —  Statutokt 

OrFBNsiGS  -^  GiTABoiKa  Onrstrn  in   Lah- 

ouaoe  of  Statotb. 

The  crimes  d^onnced  hj  the  blind  tiger 
hw  (Act  February  13,  1908;  Acta  1907,  p. 
27,  e.  16.  J  1;  Bnma-  Ann.  fit.  1908,  {  SasS^ 
and  Act  March  16,  1907  (Ae;ta  1907,  p.  S89,  c 
2S3,  8  1 ;  Bums'  Ann.  St.  1908,  I  8K1),  both 
providing  that  any  person  who  shall  keep  a 
placa  where  intoxicating  Ilqn<»8  are  sold,  bar- 
tered, or  given  away  in  violation  of  the  state 
law,  or  who  shall  be  fonnd  in  poasession  of  sudbi 
liqnon  for  such  purpose,  shall  be  guilty  of  a 
misdemeanor,  may  be  charged  in  the  language 
of  the  statute,  except  that  the  matters  stated 
disjunctively  shoald  oe  charged  conjunctively. 

[BH.  Note.— For  other  cases,  see  Indictment 
and  Information,  Dec  Dig.  |  110. •! 

2.  Intoxicating  Liquobs  (I  221*)— Statu- 
tory OFrENSES— PkoVISOS  and  LmiTATIONS. 

Thouj;h  an  afldavit  cbai^ng  a  violation 
•f  the  blind  tiger  law  (Act  Feb.  1*  1907 :  Acts 
1907.  p.  27,  c.  16,  I  1;  Bums'  Ann.  St.  1908, 
f  8338).  punishing  one  who,  not  being  licensed, 
•ells  s^iiituous,  etc;  liquors,  or  keeps  a  place 
where  intoxicating  liquors  are  sold,  in  violation 
of  the  state  laws,  provided  that  the  act  shall  not 
apply  to  a  licensed  wholesale  dealer,  druggist,. 
or  pharmacist,  need  not  negative  the  provisos 
in  the  section,  yet,  where  it  was  sought  to 
charge  a  keeping  of  intoxicating  Ilqnots  for 
■ale  without  a  license,  and  the  pleader  departed 
from  the  language  of  the  statute,  it  was  neces- 
sary to  show  that  the  proposed  sale  would  have 
been  in  violation  of  a  license  reqnirement  by 
the  averment  of  snbstantive  facta. 

[Bd.  Note.— For  «ther  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {t  910-248:  Dec  Dig.  i 
SSl.'J 

8.  iHTOMCATINa     LIQUORS     (|    211*)  —  SAM 

Without  Licknub— Intobmatior. 

An  affidavit  charging  a  violation  of  the 
blind  Uger  law  (Act  Feb.  13,  1907 ;  Acts  1907, 
P;27.  c  16,  I  1;  Bums'  Ann.  St.  196a  J 
SSS8),  punishing  one  who,  not  bein^  licensed, 
keeps  a  place  whet«  intoxicating  liquors  ar« 
sold  in  violation  of  the  lawa  of  the  state,  pro- 
vided that  the  act  shall  not  apply  to.  a  licensed 
wholesale  dealer,  dmggist,  or  pharmacist,  which 
alleged  tliat  acoased  was  unlawfully  -  found  in 
poeseaaion  of  intoxicating  liquors,  kept  to  be  sold 
ny  him,  who  did  not  have  a  license  to  sell  in- 
toxicating liquors  in  less  quantities  than  five 
gallons,  acconfiog  to  the  laws  of  the  state,  etc, 
was  insufficient,  since  accused  might  have  been 
authorized  to  sell  as  a  licensed  dmggist. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
liquors,  Dec  Dig.  {  211.*] 

4.  Indictment  and  Information  ({  117*)— 

SUFTICnENCT  of  ACCUSATION. 

The  sufficiency  of  a  criminal  charge  mnst 
be  Judged  according  to  the  force  of  its  general 
■cope  and  stracture. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cebt.  Dig.  f  310;  Dec.  Dig. 
I  117.*] 

5.  Indictment  and  Information  (J  117*)  — 
SumcisNOT  or  Accusation  —  Doubttui, 
AND  Uncertain  Axxjeoations. 

While  ungrammatical  or  awkwardly  con- 
■tmcted  sentences  will  not  vitiate  an  indictment 
or  information  where  the  meaning  is  plain, 
Bnma'  Ann.  St.  1908,  |  2040,  provides  that  it 
most  contain  a  statement  of  the  facts  constitut- 
ing the  offense  in  plain  and  concise  language, 
and,  as  the  burden  cannot  be  cast  upon  the  op- 


posite party  to  oorreotly  Interpret  donbtfnl  al- 
legations as  to  matters  of  substance,  all  sub- 
stantial doubta  on  seasonable  attack  will  be  re-' 
solved  agaidst  the  pleader. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  C«nt  Dig.  i  310;  Dec  Dig. 
f  117.*]  -•   «         •  -^ 

6.  Intoxicatiho  Liquobs  (}  265*)— Searches 
—  Seizures  and  FoRFEmmES  —  Nature  of 
Bbmedt— Statutory  Pbotisions. 

The  blind  tiger  law  (Act  Feb.  18,  1907; 
Acts  1907.  p.  29,  c  10,  I  2:  Burns'  Ann.  St. 
1908,  {  8338)  provides  that,  if  any  person  shall 
make  affidavit  that  he  believes  that  another 
has  in  his  possession  intoxicating  liquors  which 
are  being  sold  or  given  away  aa  a  oeverage  or 
kept  therefor  in  violation  of  law,  a  search  war- 
rant may  issue,  and  if  such  liquors,  or  im- 
plements used  for  their  sale,  etc,  are  found, 
they  shall  lie  seised.  Section  8  provides  that,, 
when  the  liquois  or  implements  are  found,  af- 
fidavit may  be  filed  charging  violation  of  the 
law.  Section  6  (page  30)  provides  that,  if  no- 
liody  be  found  in  possession  of  the  premises, 
where  the  liquors  are  found  claiming  owner-, 
ship,  and  no  one  assert  title,  thereto,  the  officer 
serving  the  warrant  shall  post  notice  of  his 
warrant  on  the  premises,  the  cOnrt  shall  fix  a 
time  to  determine  the  purpose  for.  which  tho 
liquors  were  kept,  and  a  notice  thereof  shall  be 
posted  on  the  premises,  and,  if  the  liquors  be 
not  claimed  within  30  days  after  the  Hearing, 
the  liquors  shall  be  destroyed.  BeU,  that  the 
proiceedios  to  seise  and  destroy  the  liquoiB,  is 
In  the  nature  of  a  libel  to  procure  their  con- 
demnation, independent  of  the  criminal  proceed- 
in*^  to  determine  the  guilt  Of  tiie  iiossessor, 
which  may  be  instituted  at  a  different  time  and 
before  a  different  court,  and  hence  the  au- 
thority to  order  the  destruction  of  the  liquors 
is  not  an  adjunct  of  the  power  to  determine  the- 
{Tuilt  of  the  possessor,  and  a  Judgment  order- 
ing their  destraction,  based  on  a  conviction  of 
the  possessor  without  a  hearing  and  determina-< 
tion  in  rem,  is  erroneous. 

[Gd.  Note.— For  other  cases,  see  Intoxicating 
liiquots,  Dec  Dig.  {  255.*] 

7.  iNTOxiOATiN©  Uquofts  (J  25S*)— Appeai,— 
Beview—Pbebumptiohs— Basis,  of   Judo:> 

UENT. 

Where  the  evidence  in  a  prosecution  for 
keeping  intoxicating  liquors  for  illegal  sale 
shows  that  the  liqnon  of  accused  had  been 
seised  under  a  search  warrant,  and  tlie  leoora 
shows  that  the  petition  to  destroy  them  was  filed 
in  a  case  of  the  same  title  and  number  as  that 
in  which  a  judgment  of  conviMion  was  ren- 
dered against  accused  and  aa  that  in  which  ths 
Judgment  of  destmction  of  the  liquors  was  ren- 
dered. It  will  be  assumed  that  the  judgment 
Of  destraction  was  based  upon  the  conviction  of 
accused.' 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Dec  Dijg.  {  253.*] 

Appeal  from  Circuit  Coart,  Hnntingtim 
County ;  S.  E,  Cook,  Judge. 

Charles  Begadans  was  convicted  of  being, 
in  possession  of  intoxicating  liquors  kept  for 
tbe  purpose  of  being  unlawfully  sold,  and 
appeals.  Beversed,  and  sfiSdavIt  ordered 
quasbed. 

Kenner  8c  Kenner,  for  .appellant.  James 
Bingham,  Ed.  M.  White,  H.  M.  Dowllng,  and 
A.  O.  Carlns,  for  the  State. 

OILLBTT,  J.  Omitting  Its  formal  parts, 
the  affldavit  herein,  punctuated  as  it  appears 
In  the  record.  Is  as  follows:    **!rbat  Charles 
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Regadans  (Sic.)  on  the  23d  day  of  Marcb,  A. 
D.  1907,  at  and  in  said  county  aforesaid,  was 
then  and  there  unlawfully  found  In  posses- 
sion of  intoxicating  liquors,  wtiicli  intoxicat- 
ing liquors  were  Icept  for  the  purpose  of 
being  sold  by  the  said  Charles  Regadaus,  he, 
the  said  Charles  Regadans,  not  then  and  there 
having  a  license  to  sell  intoxicating  liquors, 
in  less  quantities  tlian  five  gallons,  according 
to  the  laws  of  soch  state,  contrary,"  etc 
After  unsuccessfully  moving  to  quash,  ap- 
pellant entered  his  plea  of  not  guilty,  and  as 
a  result  of  a  trial  there  was  a  verdict  and 
Judgment  in  favor  of  the  state.  The  Judg- 
ment was  rendered  February  15,  1908,  and 
on  the  same  day  appellant's  motion  for  a  new 
trial  was  overruled.  Five  days  later,  the 
prosecuting  attorn^  filed  a  petition  praying 
the  court  "that  the  intoxicating  liquors  in 
the  al>ove-entitIed  cause  (State  of  Indiana  v. 
Charles  Regadanz)  in  the  possession  of  the 
sheriff  be  by  this  court  ordered  destroyed  ac- 
cording to  section  14  of  the  blind  tiger 
law  (Acts  1907,  p.  82,  c.  18)."  The  petition 
was  sustained,  whereupon  a  Judgment  for 
the  destruction  of  the  property  followed. 
Tbk  second  and  fourth  assignments  of  err6r 
call  for  a  review  of  the  action  of  the  court 
in  overruling  the  motion  to  quash  and  in  or- 
dering the  destruction  of  the  liquors. 

A  number  of  questions  are  raised  by  ap- 
pellant's counsel  as  to  the  constitutionality  of 
the  act  of  February  13,  1907  (Acts  1907,  p. 
27,  c.  16,  section  8338  et  seq.,  Bums'  Ann.  St 
1008),  commonly  known  as  the  "Blind  Tiger 
Law,"  and  the  question  is  also  raised  wheth- 
er said  act  was  repealed  by  the  act  of  March 
16,  1907  (Acts  1907,  p.  689,  c.  293;  section 
8361  et  seq..  Bums'  Ann.  St  190^;  but  as 
section  1  of  each  of  said  acts  defines,  in  the 
same  language,  the  ofTense  sought  to  be 
charged,  it  is  unnecessary,  for  the  purpose 
of  disposing  of  the  affidavit  to  consider  the 
questions  thus,  raised.  In  section  1  of  said 
acts  the  following  language  is  found :  "Any 
person  who  shall  keep,  run  or  operate  a  place 
where  intoxicating  liquors  are  sold,  bartered 
or  given  away,  in  violation  of  the  laws  of 
the  state,  or  any  person  who  shall  be  found 
In  possession  of  such  liquors  for  such  pur- 
pose shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined,"  etc.  Un- 
der the  above  language  we  have  no  doubt  that 
^ther  of  the  offenses  defined  may  be  charged 
in  the  language  of  the  statute,  excepting  only 
that  the  matters  mentioned  disjunctively 
should  be  charged  conjonctiv^y.  Donovan  v. 
State  (Ind.)  83  N.  B.  744;  Yazel  v.  State  (Ind.) 
84  N.  E.  972.  As  it  is  held  In  the  above 
cases,  it  Is  not  necessary  to  negative  the 
provisos  and  limitations  whlqh  are  found  in 
the  statute ;  but  the  objection  to  the  affidavit 
in  question  is  that,  if  we  eliminate  the  word 
"unlawfully,"  there  is  nothing  to  show  that 
appellant's  possession  of  the  intoxicating  liq- 
uors was  for  the  purpose  of  selling,  barter- 
ing, or  giving  them  away  in  violation  of  the 
laws  of  the  state.    The  particular  kind  of 


a  violation  which  the  pleader  sought  to 
charge  that  appellant  purposed  was  to  sell 
without  a  license,  and,  having  failed  by  aver- 
ment to  show  that  appellant  was  without  a 
license  which  would  authorize  him  to  sell,  the 
charge  was  insufficient  In  other  words, 
since  the  pleader  saw  fit  to  predicate  the 
charge  on  the  want  of  a  license,  he  was  at 
least  bound  to  go  far  enough  to  show  that 
the  purposed  sale  would  have  been  in  vio- 
lation of  a  license  requirement  State  v. 
Pltaer,  23  Kan.  260;  State  v,  Sommers,  3  Vt 
156 ;  22  Cyc.  347.  The  word  "unlawfully"  was 
not  sufficient  for  this  purpose,  for  while  it 
was  a  proper  word  to  use  in  introducing  the 
charge,  yet  having  departed  from  the  lan- 
guage of  the  statute,  the  pleader  was  bound 
to  show  the  commission  of  a  crime  by  the 
averment  of  substantive  facts.  Terre  Haute 
Brewing  Co.  v.  State,  169  Ind.  242.  82  N.  B. 
81 ;  Commonwealth  v.  Crossley,  162  Mass.  616, 
39  N.  E.  278.  The  sufficiency  of  a  criminal 
charge  must  be  Judged  according  to  the  force 
of  its  general  scope  and  structure.  Terre 
Haute  Brewing  Co.  v.  State,  supra. 

It  may  be,  as  the  Attorney  General  argues, 
that  there  is  no  such  thing  as  a  license  is- 
sued under  the  laws  of  the  state  under  which 
sales  are  confined  to  quantities  of  less  than 
five  gallons,  yet  the  pleader  evidently  thought 
that  there  was,  while  the  fact  might  have 
been  that  appellant  was  a  licensed  druggist 
and  as  such  entitled  to  sell  under  the  pro- 
visions of  sections  1  and  2,  pp.  689,  690,  c. 
293,  of  the  act  of  Marcb  16,  1907,  supra. 
It  is,  however,  contended  by  the  Attorney 
Oeneral  that  we  should  indulge  in  a  process 
of  transposition,  and  read  the  affidavit  as 
though  the  latter  part  thereof  charged  that 
the  "intoxicating  liquors  were  kept  for  the 
purpose  of  being  sold  by  the  said  Charles 
Regadans  In  a  less  quantity  than  five  gal* 
Ions ;  he,  the  said  Charles  Regadans,  not  then 
and  there  having  a  license  to  sell  intoxicat- 
ing liquors  according  to  the  laws  of  said 
state."  As  the  affidavit  Is  actually  construct- 
ed, the  phrase  "according  to  the  laws  of  the 
state"  is  descriptive  of  a  license  to  sell  In 
a  less  quantity  than  five  gallons,  while  un- 
der the  proposed  substitution  the  affidavit 
would  deny  that  the  defendant  had  any  li- 
cense. The  theory  suggested,  however,  is 
without  practical  value.  It  Is  true  that  nn- 
grammatical  or  awkwardly  constructed  sen- 
tences will  not  vitiate  where  the  meaning  la 
plain  (Ellis  V.  State,  141  Ind.  357,  40  N.  E. 
801),  yet  our  Criminal  Code  provides  that  an 
indictment  or  information  must  contain  "a 
statement  of  the  facts  constituting  the  of- 
fense In  plain  and  concise  language"  (section 
2040,  Bums'  Ann.  St  1908),  and  it  is  a  rule 
of  pleading,  both  criminal  and  civil,  that  as 
to  matters  of  substance  it  is  not  allowable 
to  cast  upon  the  opposite  party,  the  burden 
of  correctly  Interpreting  doubtful  or  uncer- 
tain allegations.  To  avQid  this,  all  sub- 
stantial doubts,  on  seasonable  attack,  are  to 
be  resolved  against  the  pleader.    Walker  v. 
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state,  23  Ind.  67;  State  t.  Locke,  35  Ind. 
419;  State  ex  rel.  t.  Casteel,  110  Ind.  174. 
11  N.  E.  219;  UtteU  v.  State,  133  Ind.  577, 
33  N.  E.  417;  Terre  Haute  Brewing  Co.  v. 
State,  supra.  The  court  below  erred  In  over- 
ruling motion  to  quaab. 

We  proceed  now  to  consider  the  order  for 
the  destruction  of  the  liquors.    Appellant's 
coimsel    assail   the   validity   and   continued 
operation  of  sections  2  to  14  (pages  29-32,  c. 
16)  of  the  act  of  February  13,  1007,  supra ; 
but,  as  this  case  can  be  disposed  of  upon  the 
assumption  that  said  sections  are  valid  and 
BtUl  In  force,  we  shall  not  enter  upon  a  con- 
sideration of  the  questions  thus  raised,  but 
shall  only  IooIj:  to  the  general  nature  of  the 
legislative   scheme,    to    aid    in    determining 
whether  the  court  below  had  authority  to 
make  the  order  that  it  did.    As  we  construe 
the  procedure  provided  for  by  said  act  rela- 
tive to  the  seizure  and  destruction  of  In- 
toxicating   liquors,    the   Intendment    of    the 
lawmalving  power  was  that  the  procedure 
should  be  in  the  nature  of  a  libel  to  procure 
the  condemnation  of  the  liquors.    See  25  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  152,  154;  23 
Cyc.  292,  299;  State  v.  Derry  (Ind.)  85  N.  E. 
765.    Upon  any  other  construction  it  would 
be  impossible  to  condemn  the  property  where 
no  arrest  was  made,  although  it  Is  evident 
that  section  6  of  the  act  contemplates  a  con- 
demnation in  cases  where  no  person  Is  found 
in  possession  of  the  premises,  or  claiming 
ownership  of  the  liquors.    So  the  fact  might 
be,  under  the  latter  part  of  said  section,  that 
a  person  other  than  the  owner  found  In  pos- 
session, or  proceeded  against  criminally  un- 
der section  3,  might  appear  and  contest  the 
proceeding  to  condemn.    It  is  to  be  noted, 
too,  that  section  14,   relative  to  the  final 
Judgment,  refers  to  It  as  based  on  the  "af- 
fidavit or  complaint  provided  for  In  section 
2"   (our  italics),  which  is  the  affidavit  for 
search  referred  to  In  said  section  and  also 
in  section  4,  which  is  a  wholly  different  af- 
fidavit from  that  provided  for  In  section  3, 
which  provides  for  the  charging  of  persona 
with  a  violation  of  law.     It  was  the  evi- 
dent intent  of  section  6  that,  after  the  seizure 
and  taking  possession  of  the  property,  the 
posting  of  a  copy  of  the  search  warrant  (In 
the  cases  provided  for),  and  the  making  of 
return,  the  court  before  whom  the  proceed- 
ings are  had  should  fix  a  time  for  hearing 
and  determining  the  purpose  for  which  such 
liquors  were  kept,  and  the  section  requires  that 
tlie  court  shall  issue  a  notice  of  the  hearing 
to  the  officer,  who  shall  post  a  copy  on  the 
tmildlng  or  premises  where  the  liquors  were 
found.    This  is  the  provision  which  Is  de- 
signed to  give  Jurisdiction  to  hear  and  deter- 
mine as  against  all  persons,  although  by  the 
latter  part  of  said  section  It  was  evidently 
contemplated  that  persons  who  did  not  ap- 
pear at  the  2iearlng  might  appear  within  30 
days,  at  least  for  certain  purposes. 


The  only  objection  which  might  be  urged 
to  the  view  that  the  proceedings  to  condemn 
the  liquor  are  Independent  of  the  criminal 
proceedings  Is  that  section  14  provldies  for 
the  taxing  of  a  compensation,  not  exceeding 
$10,  to  be  collected  as  costs  in  the  case,  upon 
a  return  showing  the  destruction,  In  favor  of 
the  officer  who  seizes  and  keeps  the  proper- 
ty; but  the  difficulties  involved  in  the  op- 
posite holding  are  Insuperable,  while  the  pro- 
vision for  compensation  may,  by  construction, 
be  limited  to  cases  where  some  person  ap- 
pears and  contests  the  condemnation.  The 
legislative  scheme  being  as  indicated.  It  re- 
sults that  the  proceedings,  civil  and  crim- 
Inal,  provided  for  by  the  act,  are  separate, 
and  may  be  Instituted  at  different  times  and 
before  different  courts.  It  therefore  follows 
that  authority  to  order  the  destruction  of  the 
property  is  bot  an  adjunct  of  the  power  to 
determine  the  guilt  or  innoceace  of  the  pos- 
sessor. 

The  evidence  in  this  case  shows  that  there 
had  been  a  seizure  of  the  Intoxicating  liquors 
of  appellant  under  a  search  warrant  and  the 
Attorney  General  makes  the  point  that  the 
validity  of  such  Judgment  cannot  be  consid- 
ered because  the  affidavit  on  which  the  search 
warrant  Is  based  is  not  In  the  record ;  but  as 
the  record  entries  show  that  the  petition  to 
destroy  was  filed  In  the  case  of  State  of 
Indiana  v.  Charles  Eegadanz,  No.  1,781,  which 
was  the  same  title  and  number  of  the  case  in 
which  a  Judgment  imposing  a  sentence  of  a 
fine  and  Imprisonment  was  roidered  against 
appellant,  and  that  under  the  same  title  and 
number  the  Judgment  of  destruction  was  ren- 
dered, we  can  only  assume  the  fact  to  be 
that  such  Judgment  was  designed  to  have  for 
its  basis  the  conviction  of  appellant,  and  was 
not  the  result  of  a  hearing  and  determina- 
tion in  a  proceeding  In  rem.  The  court  Is 
therefore  shown  to  have  been  without  Juris- 
diction In  the  case  before  us  to  render  Judg- 
ment against  the  property. 

The  judgments  are  reversed,  and  tlie  court 
Is  ordered  to  quash  the  affidavit  on  which 
appellant  was  convicted. 


(43  Ind.  A.  SOS) 

TANTHIS  et  aL  v.  KEMP  et  aL    (Ka  6,69P.)t 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  10,  190&) 

Reuoioits  Societies  (S  25*)  —  Psopebty  of 
Chubcr— Right  of  Possession— Remkdt  to 
Detebmine— Ejectment. 

Ejectment  is  a  proper  method  by  which  to 
determine  the  right  to  possessiMi  of  church 
property  as  between  parties  claiming  to  be  trus- 
tees of  the  church. 

[Ed.  Note.— For  other  caaes,  see  Seligions  So- 
cieties, Dec.  Dig.  {  25.*] 

On  rehearing.    Petition  overruled. 
For  prior  report,  see  85  N.  K  976. 
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ROBT,  J.  Doctrine,  discipline,  and  creed  ' 
are  not  matters  with  which  the  courts  con- 
cern themselres,  except  as  they  come  Inci- 
dentally In  question  in  the  adjudication  of 
property  rights,  and  the  settlement  of  ec- 
clesiastical questions  is  most  wisely  left  to 
ecclesiastical  tribunals.  Lamb  t.  Cain,  129 
Ind.  510,  29  N.  E.  13,  14  L.  R.  A.  618;  Gaff 
V.  Greer,  88  Ind.  122,  45  Am.  Rep!  449; 
White  Lick  Quarterly  Meeting  v.  White  Lick 
Quarterly  Meeting,  89  Ind.  186;  O'Donovan 
T.  Chatard,  97  Ind.  422,  49  Am.  Rep.  462; 
Smith  T.  Pedlgo,  146  Ind.  861,  83  N.  E.  363, 
10  L.  B.  A.  433,  82  L.  B.  A.  888;  State  ex 
rel.  T.  Commlns  (Ind.)  85  N.  B.  861.  Ap- 
pellees' counsel  in  their  exhaustive  and  learn- 
ed argument  state  that :  "We  understand  the 
rule  to  be  that  It  Is  only  where  there  has 
been  a  radical  departure  from  the  doctrine 
for  which  the  charitable  use  waiS  established 
that  the  courts  will  intervene.  •  •  •" 
They  further  state  that  there  is  no  division 
between  the  parties  upon  any  question  of 
baptism,  predestination,  personal  election,  or 
other  doctrinal  point,  which  may  be  granted, 
but  the  facts  set  up  in  the  complaint,  and 
admitted  by  the  demurrer,  bring  this  case 
within  the  exception  stated  l>y  conusel,  and 
show  a,  radical  departure  from  the  princi- 
ples for  which  the  Baptist  Church  stands. 
Suppose  it  were  charged  that  Johnson,  with 
the  approval  of  the  trustees,  had  converted 
the  church  building  into  a  house  of  111  fame, 
and  that  the  funds  of  the  church  were  ex- 
pended to  pay  fines  assessed  in  criminal  pro- 
ceedings against  him.  No  one  would  deny  the 
right  of  objecting  members  to  sue  for  the 
possession  of  the  property.  Yet  no  question 
of  baptism,  predestination,  personal  election; 
etc.,  would  be  Involved.  It  is  averred,  after 
setting  out  various  immoral  acts  on  the  part 
of  Johnson,  "that  the  defendants  (appellees) 
herein  at  a  public  meeting  Joined  the  said 
Charles  H'.  Johnson  in  declaring  ttmt  no 
church  discipline,  Bible,  or  creed  should  or 
could  govern  them,  but  that  they  were  a  law 
unto  themselves,  and  would  do  as  they  pleas- 
ed, and  if  any  member  did  not  like  the  way 
they  did,  he  could  get  out  of  the  church," 
and  "that  ever  since  the  election  and  employ- 
ment of  tlie  said  Charles  H.  Johnson  by  de- 
fendants herein,  *  •  •  the  said  defend- 
ants have  indorsed,  encouraged,  consented  to, 
aided,  abetted,-  directed,  and  concurred  in  the 
unlawful,  wrongful,  and  sinful  acts  of  the 
said  Charles  H.  Johnson  above  set  forth." 
These  allegations,  taken  in  connection  with 
others,  to  wblch  brief  reference  has  been 
made  in  the  opinion  heretofore  filed,  leave  no 
room  to  ascribe  allegiance  by  appellees  to 
the  doctrines  of  the  church  as  shown  by  the 
articles  of  faith  Incorporated  in  tlie  plead- 
ing. 

In  the  argument  it  has  been  assumed  that 
a  majority  of  the  congregation  approve  the 
action  of  appellees,  and  this  assumption  was 
adopted  in  the  opinion  heretofore  filed.  Such 
approval  would  not  legalize  acts  violative  of 


the  fundamental  principles  of  the  church. 
Schnorr's  Appeal,  67  Pa.  138,  6  Am.  Rep.  415; 
Bear  v.  Heasley,  98  Mich.  279,  57  N.  W.  270, 
24  L.  R.  A.  615 ;  Reorganized  Church  v. 
Church  of  Christ  (C.  C.)  60  Fed.  937 ;  Sutter 
et  al.  v.  Trustees  of  First  Reformed  Dutch 
Church,  42  Pa.  603 ;  Jones  v.  Wadsworth,  11 
Phila.  (Pa.)  227,  and  eases  cited  in  original 
opinion.  But  the  fact  is  that,  so  far  from 
showing  that  a  majority  of  the  congregation 
have  approved  the  conduct' of  appellees  In 
tbat  behalf,  the  allegations,  when  considered 
In  their  entirety,  show  that  no  meeting  of  the 
congregation  has  been  had  at  which  the  judg- 
ment of  the  members  thereof  was  fairly  ob- 
tained. It  la  averred  that  Johnson  "refused 
to  comply  with  the  requirements  of  the  Scrip- 
tures ad  to  the  government  of  the  church  as 
laid  down  in  the  dlsdpUne  and  adopted  by 
by  the  church,  in  this:  That  he  declared  In 
the  public  church  meeting  that  *we  [meaning 
tlie  members  of  the  church]  need  not  bring 
them  [the  rules  for  governing  the  diurch]'  with 
them  to  the  church  meeting,  as  he  would  gov- 
ern the  meeting  to  suit  bimseir*;  that  be 
refused  to  permit  an  orderly  consideration  of 
charges  of  immorality  brought  against  him; 
that  he  "dismissed"  various  members  with- 
out notice  on  account  of  "rebellion  against 
the  pastor";  that  he  called  and  presided  at 
a  meeting  attended  by  the  appellees  and  a 
large  number  of  nonmembers  of  the  church, 
and  after  declaring  that  he  would  never  re- 
sign, went  through  the  farce  of  tendering 
his  resignation  to  said  meeting,  which  was 
padked  by  appellees  and  Johnson  for  the 
purpose  of  refusing  to  accept  such  resigna- 
tion. There  9ite  many  other  allegations  which 
go  to  establish  the  fact  that  no  meeting  has 
been  held  at  which  an  expression  could  be 
obtained  from  the  members  of  the  church, 
and  instead  of  showing  that  appeliees  and 
Johnson  hold  with  the  approval  of  a  majori- 
ty of  the  members,  the  showing  is  that  they 
hold  vi  et  armis,  and  therefore  do  not  come 
within  any  adjudication  in  their  favor  by 
any  authority  of  the  church. 

Appellants  aver  themselves  to  have  been 
duly  elected  trustees  of  said  church..  The 
averments  In  this  regard  are  extended,  gen- 
eral, and  embody  various  legal  conclusions, 
but  there  Is  enough  on  the  subject  averred 
to  withstand  a  demurrer. 

Ejectment  Is  a  proper  method  by  which  to 
determine  the  right  to  possession  of  the 
church  property.  Lamb  v.  Cain,  supra; 
Smith  v.  Pedlgo,  supra.  The  property  In 
question  is  dedicated  to  the  uses  of  the  Bap- 
tist Church.  If  appellants  sustain  the  aver> 
meuts  of  their  complahit,  the  effect  will  t>e 
to  insure  its  use  fw  such  purposes.  The 
property  will  not  be  taken  away  from  any  one 
who  owns  It,  nor  given  to  any  one  who  does 
not.  If  the  parties  are  all  as  good  Baptists 
as  counsel  for  appellees  assert,  24  hours 
ought  to  be  a  sufllclent  length  of  time  in 
which  to  end  this  controversy. 

The  petition  for  a  rehearing  Is  overruled. 
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(42  Ind.  A.  EH) 

GWINN  et  al.  ▼.  WRIGHT.    (No.  6.43».> 

(Appellate  Court  of  Indiaiia,   DiTision  No.  2. 
Dec.  10, 190a) 

1.  CoRTBACTS  (I  147*)  —  CoKSTBucTioN  —  In- 
tention OF  Pabtibs. 

The  intention  of  the  parties  expressed  in 
the  contract,  as  interpreted  from  the  surround- 
ing circumstances,  must  control  in  its  constnu^ 
tion. 

[EM.  Note.— For  other .  cases,  see  Contracts, 
Cent.  Di«.  {  730;    Dec.  Dig.  S  147.*] 

2.  Mkchanics'  Liens  (S  317*)  —  Indemnitt 
AGAINST  Liens  —  Contbactobs'  Bonds  — 
Right  of  Action. 

Where  a  building  contract  bond,  execiited 
by  the  contractor  to  the  owner,  required  the 
contractor  to  discharge  all  indebtedness  incurred 
in  performing  the  contract,  free  of  all  mechanics' 
liens,  etc.,  and  provided  that  any  person  who 
"might  become  entitled  to  a  lien"  under  the 
contract  could  sue  on  the  bond  as  if  it  ran  to 
them  personally,  one  who  became  entitled  to 
a  lien  for  materials  furnished,  etc.,.  could'  sue 
thereon,  though  he  did  not  in  fact  perfect  his 
lien  ;  the  j>urpose  of  the  contract  bein^  to  avoid 
suits  agamst  the  property  for  materials,  etc., 
furnished. 

[Eld.  Note.-~For  other  cases,  see  Mechanic^ 
Uens,  Dec.  Dig.  {  317.*] 

8.  Mkchanics'  Liens  (|  317*)— CoNTBACrroB's 
Bond— Want  of  Considebation- Necbssitt 
of  pusading. 

A  want  of  consideration  for  a  bond  exedut- 

ed  by  a  contractor  to  the  owner  as  indemnity 

against  liens,  etc.,  mnst  be  specially  pleaded  to 

be  available  as  a  defense.. 
[Bd.  Note.— For  other  cases,  see  Mechanics' 

Liens,  Dec.  Dig.  {  317.*] 

4.  ApfeaIt  and  Ebbob  ({  295*)  —  Pbeberta- 
HON  Below— Motion  fob  New  TbiaI/— Re- 
view OF  Amount  of  Recovebt. 

Whether,  in  an  action  on  a  contractor's 
bond,  the  findini;  and  judgment  were  excessive, 
could  only  be  raised  on  appeal  by  assigning  the 
erroneous  as8e^isment  of  damages  as  a  ground 
of  the  motion  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appearand 
Error,  Cent  Dig.  (  1704 ;   Dec  Dig.  I  295.*] 

Appeal  from  Superior  Court,  Marion  Coun- 
ty ;  Vinson  Carter,  Judge. 

Action  by  William  L.  Wright  against 
Charles  A.  Gwinn  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  appealed.  Af- 
firmed. 

Blacklidge  &  Wolf  and  Frank  H.  Black- 
lldge,  for  appellants.  Edwin  B.  Pugb,  for  ap- 
pellee. 


RABB,  J.  This  action  was  brought  by  ap- 
pellee against  the  appellants  npon  a  builder's 
bond  giy«i  by  tbem  to  Laycock  and  wife,  la 
connection  with  a  building  contract  entered 
Into  at  the  same  time  between  the  Laycocks 
and  appellant  Charles  A. '  Gwinn,  In  which 
said  Gwinn  contracted  to  construct  for  the 
Laycocks  a  dwelling  house  In  the  dty  of 
Indianapolis,  and  recovery  is  songht  for  the 
price  of  materials  furnished  by  appellee  to 
the  contractor,  and  nsed  in  the  construction 
of  the  building.  Appellants'  demurrer  to  the 
complaint  was  overruled,  answer  filed,  cause 


tried,  finding  rendered  in  favor  of  appellee 
for  $152.84,  appellants'  motion  for  a  new  trial 
orermled,  and  Judgment  rendered  on  tbo 
finding.  The  errors  assigned  presented  b^ 
the  record  and  discussed  In  appellants'  brief 
call  In  question  the  sufficiency  of  the  com- 
plaint and  of  the  evidence  to  sustain  the 
finding.  The  bond  wbldi  forms  the  basis  of 
appellants'  complaint  was  substantially  as 
follows:  That  Charles  A.  Gwinn,  and  George 
L.  Gwinn  are  held  and  firmly  bound  to  Dr. 
B.  T.  Laycock,  as  well  as  to  all  persons  who 
may  become  entitled  to  liens  imder  the  con- 
tract hereinbefore  mentioned.  In  the  sum  of 
13,500,  to  be  paid  to  the  -eald  Dr.  R.  T.  Lay- 
cock  and  M.  B.  Laycock,  and  to  said  parties 
who  may  be  entitled  to  Hens,  for  which  pay- 
ment we  bind  ourselves.  Jointly  and  severally. 
The  conditions  of  this  obligation  are  such 
that.  If  the  above-bonnden  Charles  A.  Gwinn 
shall  in  all  things  abide  by,  keep,  and  per- 
form the  covenants,  conditions,  and  agree- 
ments in  the  above-mentioned  contract :  en- 
tered Into  by  and  between  said  Charles  A. 
Gwinn  and  R.  T.  Laycock  and  M.  E.  Laycock, 
dated  on  Che  5th  day  of  May,  1902,  for  the 
construction  of  the  work  on  the  lot  mentioned 
In  the  foregoing  contract,  and  shall- promptly 
pay  and  discbarge  all  indebtedness  that  may 
be  Incurred  by  said  Gwinn  in  carrying  ont 
said  contract,  free  of  all  mechanic's  liens, 
and  keep  and  perform  the  conditions  and 
agreements  of  said  contract,  as  well  as  all 
costs.  Including  attorney's  fees  in  enforcing 
the  payment  and  collection  ot  any  and  all  In- 
debtedness incurred  by  Charles  A.  Gwinn  In 
carrying  out  said  contract,  then  the  iabove 
obligation  to  be  void,  otherwise  to  remain  In 
force.  This  bond  Is  made  for  the  use  and 
benefit  of  all  persons  who  may  become  en- 
titled to  liens  under  the  said  contract,  ac- 
cording to  the  provisions  of  law  In  such 
cases  made  and  provided,  and  may  be  sued 
upon  by  them  as  If  ezeonted  to  them  In  prop- 
er person.  The  complaint  sufficiently  avers 
the  furnishing  by  the  appellee  to  the  con- 
tractor of  building  material  alleged  to  have 
been  nsed  by  him  in  the  construction  of  said 
house,  for  whldi  the  statnte  gave  to  appel- 
lee the  right  to  a  mechanic's  lien  npon  the 
bnlldlng  and  grounds  upon  which  It  was  sit- 
uated, by  appellee's  complying  with  the  pro- 
visions of  the  statnte  on  the  subject,  bnt 
contained  no  averment  that  a  mechanic's 
Hen  upon  snch  building  had  been  at  any  time 
perfected  for  such  material  furnished. 

It  is  earnestly  insisted  by  appellants  that 
under  the  terms  of  the  bond  sued  upon  the 
appellee  was  not  entitled  to  a  recovery,  un- 
less it  was  shown  by  proper  allegations  In 
the  complaint  that  he  had  compiled  with  all 
the  provisions  of  the  law  that  would  give 
him  a  Hen  upon  the  premises,  and  that  the 
terms  of  the  bond  are  such  that  the  right  of 
all  third  parties  who  claim  its  benefits  are 
limited  to  those  who  have  acquired  such  lien. 


*7ar  otbar  eases  see  same  toplo  and  section  NUMBER  In  Dec.  A  Am.  Digs.  U07  to  date,  A  Reporter  Indexes 
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The  case  is  eooght  to  be  distinguished  from 
that  of  Ochs  v.  M.  J.  Carnahan  Co.,  76  N.  E. 
788,  and  National  Surety  Company  v.  Foster 
Lumber  Company,  decided  by  this  court  on 
July  1,  1908,  and  reported  in  85  N.  E.  489, 
In  the  fact  that  by  its  express  terms  this 
bond  is  made  payable  to  "parties  who  may  be 
entitled  to  liens,"  and  expressly  declares  that 
it  is  made  for  the  use  and  beneSt  of  all  per- 
sons who  may  become  entitled  to  liens,  ac- 
cording to  the  provisions  of  law  in  such  cases 
made  and  provided,  that  by  thus  expressly 
declaring  the  persons  who  shall  be  entitled 
to  benefits  under  the  contract,  by  a  fair  im- 
plication all  others  are  excluded,  and  that 
the  appellee  In  this  case  failed  to  bring  him- 
self within  the  conditions  prescribed  in  the 
bond.  In  that  be  failed  to  show  that  he  was 
entitled  to  a  lien.  The  conditions  of  the 
bond  are  practically  the  same  as  the  con- 
ditions expressed  in  the  lM>nd  sued  on  in  the 
case  of  Ochs  v.  M.  J.  Carnahan  Co.,  supra, 
and  in  the  case  of  National  Surety  Company 
V.  Foster  Lumber  Company,  supra,  except 
that  In  this  case  there  is  this  express  provi- 
sion in  the  contract  that  it  is  made  for  the 
benefit  of  parties  who  may  be  entitled  to 
liens,  and  that  such  parties  may  sue  upon  the 
bond. 

The  guiding  rule  to  be  observed  In  the  con- 
struction of  all  contracts  is  the  Intention  of 
the  parties.  Of  course,  this  Intention  must 
be  expressed  in  the  contract;  but  when  the 
court  has  determined  what  the  parties  meant 
by  their  contract,  from  the  language  con- 
tained in  it,  and  the  circumstances  under 
which  it  was  made,  this  must  control  in  its 
interpretation.  Tliis  contract  was  entered 
into  l)etween  the  owners  of  the  property,  on 
the  one  hand,  and  the  building  contractor, 
on  the  other.  Manifestly,  it  was  not  in  the 
minds  of  either  party  to  encourage  the  filing 
of  mechanic's  liens  upon  the  builder's  prop- 
erty. We  think  from  the  context  it  clearly 
appears  that  it  was  the  purpose  of  the  own- 
ers of  the  property  in  making  this  contract 
to  avoid  all  trouble  and  annoyance  on  ac- 
count of  unpaid  bills  for  labor  and  material 
used  by  the  contractor  in  the  course  of  the 
constiniction  of  the  building,  and  to  avoid 
any  annoyance  or  disadvantage  on  account 
of  the  title  to  tbeir  property  t>ecoming  cloud- 
ed and  incumbered  of  record  by  the  acquiring 
of  such  liens  by  those  who  furnished  such 
material  and  labor,  and  that  appellants  were 
bound  to  know  of  this  purpose  in  the  owners' 
minds  from  the  very  nature  of  the  contract. 
Such  t>eing  the  purpose  and  object  of  the 
contract.  It  seems  not  difilcult  to  determine 
what  the  contracting  parties  meant  by  the 
terms  "all  persons  who  may  become  entitled 
to  liens  under  said  contract."    Section  8295, 


Bums'  Ann.  St  1908,  the  law  which  has  been 
In  force  since  1883  upon  the  subject,  pro- 
vides, among  other  things,  that  all  persons 
performing  labor  or  furnishing  material  for 
the  erection  of  any  house  or  other  structure 
may  have  a  lien,  separately  or  jointly,  upon 
the  house  for  which  they  may  have  furnish- 
ed material,  and  on  the  Interest  of  the  owner 
of  the  lot  or  parcel  of  land  on  which  it 
stands,  to  the  extent  of  the  value  of  the  labor 
done,  material  furnished,  or  either,  so  that, 
when  the  appellee  furnished  material  for 
the  construction  of  the  house,  he  became  en- 
titled, under  this  law,  to  a  lien  therefor. 
There  are  other  provisions  that  point  out 
the  manner  in  which  those  who  are  entitled 
to  have  such  lien  may  proceed  to  acquire  it. 
Looking  to  the  context  of  this  contract,  con- 
sidering the  manifest  purpose  for  which  it 
was  entered  into  by  the  parties,  we  think 
that  it  should  be  construed  to  mean  that  all 
persons  who  have  the  right  to  acquire  liens 
upon  the  property  are  entitled  to  its  bene- 
fit. This  construction  is  aided  by  the  con- 
ditions of  the  l)ond  In  this  case  which  require 
the  appellants,  as  did  the  conditions  of  the 
bonds  in  the  case  of  Ochs  v.  M.  J.  Carnahan 
Co.,  supra,  and  National  Surety  Co.  v.  Fos- 
ter Lumber  Co.,  supra,  to  pay  and  discharge 
all  indebtedness  that  may  be  incurred  by  the 
contractor  in  carrying  out  the  contract,  and 
this  regardless  of  whether  a  lien  was  acquir- 
ed upon  the  property  or  not.  It  contemplated 
payment  by  the  contractor  of  those  who  were 
entitled  to  acquire  a  lien.  We  think  to  give 
this  contract  the  construction  contended  for 
by  appellants  would  be  to  nullify  the  plain 
and  manifest  Intention  of  the  parties,  and  re- 
verse the  purpose  for  which  It  was  entered 
Into  by  the  owners  of  the  property.  The  de- 
murrer was  properly  overruled  to  the  com- 
plain t. 

Appellants  contend  that  the  evidence  does 
not  support  the  finding,  for  the  reason  that 
it  Is  shown  that  the  bond  in  suit  was  execut- 
ed by  defendant  Charles  A.  Owinn  after  the 
execution  of  the  building  contract  which  It 
was  Intended  to  secure,  and  that  therefore 
there  was  no  consideration  for  the  bond.  It 
is  sufficient  answer  to  this  contention  to  say 
that  there  was  no  plea  of  a  want  of  consid- 
eration, and  without  a  special  plea  of  that 
kind  the  question  could  not  arise. 

It  is  further  contended  that  the  finding 
and  judgment  are  excessive,  but  this  ques- 
tion could  only  be  raised  by  assigning  an 
erroneous  assessment  of  damages  as  one  of 
the  grounds  of  appellants'  motion  for  a  new 
trial.  No  such  ground  was  stated  in  the  mo- 
tion for  a  new  trial,  and  therefore  no  such 
question  is  presented  here. 

The  Judgment  Is  In  all  things  affirmed. 
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(US   N.  T.  446) 

In  re  SHATTUOK'S  WILL. 

(Court  of  Appeals  of  New  Tork.    Not!  24, 1908.) 

Chasttiis  (t  22*)— Gebtairtt  as  to  Pitbposk 
OF  Gift— Effect  of  Staxotobt  Peovisions 
—   "EtotJCATlONAI."  —  "Eleemostnabt"  — 

"Institdtions"— "Rexigioub." 

Laws  1893,  p.  1748,  c  701,  S  1.  as  amended 
by  Laws  1901,  p.  751,  c.  291,  provides  that  no 
gift  for  religioDs,  educational,  diaritaUe,  or 
benevolent  uses,  which  shall  in  other  respects 
be  valid  under  the  laws  of  this  state,  sliall  be 
deemed  invalid  on  account  of  indefiniteness  or 
uncertainty  of  the  Iwneficiaries ;  but  the  title  to 
the  subject-matter  of  the  gift  shall  vest  In  the 
trustee  named  in  the  instrument,  and,  if  no  trus- 
tee is  named,  the  same  shall  vest  in  the  Su- 
preme Court  Section  2  provides  that  the  Su- 
preme Court  shall  have  control  over  the  gifts 
provided  for  by  section  1,  and  that  the  Attor- 
ney General  shall  represent  the  beneficiaries  and 
enforce  the  trust  by  proper  proceedings.  A  will 
devised  the  residue  of  testator's  estate  to  his 
executor  in  trust  to  collect  the  rents  and  profits 
thereof  and  to  pay  the  same  annually  to  "re- 
ligions, educational  or  eleemosynary  institu- 
tions" as  in  his  judgment  shall  seem  advisable, 
not  more  than  $500  to  any  one  institution  in 
any  one  year.  Held:  That  the  statute  applies 
to  public  and  not  private  charitable  gifts,  and 
has  reference  to  indefiniteness  of  beneficiaries, 
but  not  of  the  purposes  for  which  the  gift  is 
made;  that  while  the  words,  "religious"  and 
"eleemosynary,"  when  used  to  designate  insti- 
tutions, may  necessarily  imply  that  the  institu- 
tions are  engaged  in  public  and  not  private 
charitable  work,  the  words  "educational"  and 
"institutions"  have  a  broad  significance,  and 
may  refer  as  well  to  private  as  to  public  or- 
ganizations or  charities;  and  that,  since  the 
terms  used  are  In  the  (Uajunctive,  the  inva- 
lidity of  the  provision  as  to  educational  institu- 
tions renders  the  entire  gift  invalid. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Dec.  Dig.  8  22.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2843,  2344;   vol.  4,  pp.  3661-3603.] 

Edward  T.  Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Dl- 

Tlsion,  Third  Department 

Proceeding  for  probate  of  the  will  of  Mary 
E.  Shattuck,  deceased.  From  a  judgment  of 
the  AppeUate  Division  (118  App  Div.  888,  103 
N.  Y.  Supp.  520)  affirming  a  decree  of  the 
Surrogate's  Court  declaring  certain  provi- 
Biomi  of  the  will  valid,  William  A.  Cook,  an 
incompetent  person,  an  heir  at  law  and  next 
of  kin  of  decedent,  through  his  special  guard- 
Ian,  appeals.    Beveraed. 

Said  Mary  E.  Sbattnck  died  on  the  14th 
day  of  March,  1906,  leaving  a  last  will  and 
testament,  which  has  been  duly  admitted  to 
probate.  The  eighth  clause  of  said  will  Is  as 
follows:  "All  the  rest,  residue  and  remainder 
of  my  real  and  personal  property,  I  give,  de- 
vise and  bequeath  to  my  executor  hereinafter 
named,  in  trust,  however,  the  rents,  profits  and 
income  thereof  to  be  expended  by  him  annual- 
ly and  to  be  paid  over  to  religious,  educational 
or  eleemosynary  institutions  as  In  his  judg- 
ment shall  seem  advisable,  not  more  than 
ISOO,  however,  to  be  paid  to  any  one  such  In- 
stitution in  any  one  year." 


Bobert  Domburgb,  for  appellant  Edgar 
T.  Brackett,  for  respondent 

CHASER  J.  The  beneficiaries  of  the  pro- 
posed trust  are  most  Indefinite  and  uncertain. 
Many  years  ago,  in  Morlce  v.  Bishop  of  Dur- 
ham, 9  Ves.  599,  it  was  said:  "If  there  be  a 
clear  trust  but  for  uncertain  objects,  the  prop- 
erty that  is  the  subject  of  the  trust  is  undis- 
posed of,  and  the  benefit  of  such  trust  must 
result  to  those  to  whom  the  law  gives  the 
ownership  in  default  of  disposition  by  the 
former  owner."  In  England,  however,  this 
rule  did  not  bold  In  cases  of  trusts  for  char- 
ity, and  In  the  same  case  it  was  said,  in  con- 
nection with  what  we  have  already  quoted: 
"But  this  doctrine  does  not  hold  good  with 
regard  to  trusts  for  charity.  Every  other 
trust  must  have  a  definite  object  There 
must  be  somebody  in  whose  favor  the  court 
can  decree  performance."  In  this  state  prior 
to  the  statute  of  1893,  hereinafter  further 
mentioned,  all  trusts  for  uncertain  benefi- 
ciaries were  held. invalid.  In  Levy  v.  Levy, 
33  N.  Y.  97,  this  court  say:  "A  'charitable 
trust'  is  simply  an  indefinite  or  uncertain 
trust,  a  trust  without  a  beneficiary;  and  cer- 
tainly a  trust  of  that  description  ■  is  void  by 
the  rules  of  the  conmion  law  as  it  existed  at 
the  time  of  adoption  by  us,  and  now  exists. 
If  there  is  a  single  postulate  of  the  common 
law  established  by  an  unbroken  line  of  deji- 
sions,  it  is  that  a  trust  without  a  certain  bene- 
ficiary  who  can  claim  its  enforcement  is  void, 
whether  good  or  bad,  wise  or  unwise.  This 
is  conceded."  In  the  last  important  case  in 
this  court  involving  the  validity  of  a  will  in- 
cluding a  trust  for  uncertain  beneficiaries  be- 
fore the  enactment  of  the  statute  of  1893  (Til- 
den  v.  Green,  130  N.  Y.  29,  28  N.  E.  880,  14 
L,  R.  A.  S3,  27  Am.  St  Rep.  487)  the  court 
say:  "The  objection  is  not  obviated  by  the 
creation  of  a  power  in  the  trustees  to  select  a 
beneficiary,  unless  the  class  of  persons  in 
whose  favor  the  power  may  be  exercised  has 
been  designated  by  the  testator  with  such 
certainty  that  the  court  can  ascertain  the  ob- 
ject or  objects  of  the  power." 

Chapter  701,  p.  1748,  of  the  Laws  of  1893, 
is  as  follows: 

"Section  1.  No  gift,  grant,  bequest  or  de- 
vise to  religious,  educational,  charitable,  or 
benevolent  uses,  wblcb  sliaU,  in  other  respects 
be  valid  under  the  laws  of  this  state,  shall 
or  be  deemed  invalid  by  reason  of  the  indefi- 
niteness or  uncertainty  of  the  persons  desig- 
nated as  the  beneficiaries  thereunder  in  the 
instrument  creating  the  same.  If  in  the  in- 
strument creating  such  a  gift  grant,  bequest 
or  devise  there  is  a  trustee  named  to  execute 
tbe  same,  tbe  legal  title  to  the  lands  or  prop- 
erty given,  granted,  devised  or  bequeathed 
for  such  purposes  shall  vest  in  such  trustee. 
If  no  person  be  named  as  trustee  then  tlie 
title  to  such  lands  or  property  shall  vest  in 
the  Supreme  Court 


*Vor  other  cakes  see  same  topic  and  section  NU1IB£R  In  Dec.  4b  Am.  Digs.  1907  to  data,  ft  Reporter  Indexes 
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"Sec.  2.  The  Supreme  CToiirt  sball  bare  con- 
trol over  gifts,  grants,  bequests  and  devUes 
1h  all  cases  provided  for  by  section  1  of  this 
act  •  •  •  The  Attorney  General  shall 
represent  the  braieflclarles  in  all  such  cases, 
and  It  shall  be  his  dnty  to  enforce  such  trusts 
^y  proper  proceedings  In  the'  court"  As 
amended  by  chapter  291,  p.  761,  Laws  1901. 

It  was  undoubtedly  the  purpose  of  the  Leg- 
islature to  change  the  law  relating  to  gifts 
for  charitable  uses.  In  Allen  v.  Stevens,  161 
N.  Y.  122,  55  N.  B.  568,  this  court,  referring 
to  that  act,  say:  "Practical  effect  can  be 
given  to  the  provision  that  no  devise  or  be- 
quest shall  be  deemed  Invalid  by  reason  of 
the  IndeQnlteness  -Or  uncertainty  of  the  per- 
sons designated  as  beneficiaries  only  by  treat- 
ing It  as  a  part  of  a  general  scheme  to  restore 
to  the  courts  of  equity  the  power  formerly 
exercised  b;  chancery  In  the  regulation  of 
gifts  for  charitable  purposes,  for,  In  order  to 
ascertain  the  class  of  persons  who  were  en- 
titled to  the  benefits  of  the  trust  the  rule 
formerly  In  force  must  necessarily  be  Invoked 
by  which  the  court  ascertained  as  nearly  as 
possible  the  intention  of  the  testator,  by  de- 
cree ad].udged  who  were  Intended  to  be  the 
beneficiaries  of  the  trust,  and  directed  its 
administration  accordingly."  It  was  held  In 
that  case,  in  substance,  that  a  gift  in  trust 
for  charitable  uses  is  not  void  for  uncertain- 
ty and  indefinitenesB  of  the  beneficiaries 
named  therein,  And  also  that  gifts  within  the 
provisions  of  the  act  are  not  subject  to  our 
statutes  against  perpetuities.  This  court  has 
since  the  dedston  In  that  case  repeatedly  re- 
affirmed its  construction  of  such  'statute. 
Matter  of  Griflln,  167  N.  T.  71,  60  N.  E.  284; 
Matter  of  Graves.  171  N.  T.  40,  63  N.  E.  787; 
Murray  v.  Miller,  178  N.  Y.  316,  70  N.  R  870; 
Bowman  v.  Domestic  &  Foreign  Miss.  Society, 

182  N.  Y.  494,  76  N.  E.  535;  Mount  v,  Tuttle, 

183  N.  Y.  358,  76  N.  B.  873,  2  L.  R.  A.  (N.  8.) 
428;  Robb  V.  Washington  and  Jefferson  Col- 
lege, 185  N.  Y.  485,  78  N.  B.  359;  Rothschild 
V.  Schlff,  188  N.  Y.  327,  80  N.  B.  1030;  St 
John  V.  Andrews  Institute,  191  N.  Y.  254,  83 
N.  B.  981. 

The  residuary  danae  of  the  will  of  the  tes- 
tatrix would  have  been  void  under  the  law 
of  this  state  as  it  existed  prior  to  the  enact- 
ment of  said  statute.  It  Is  void  now  unless 
it  is  saved  by  the  provisions  thereof.  The 
selection  of  the  beneficiaries  is  left  wholly  to  - 
the  Judgment,  from  time  to  time,  of  the  trus- 
tee, and  the  only  llinltation  upon  his  discre- 
tion is  that  such  beneficiaries  shall  be  "re-, 
liglous,  educational  or  eleemosynary  Institu- 
tions." In  selecting  them,  the  trustee  is  not 
confined  to  any  creed,  denomination,  or  terri- 
tory. The  intention  of  the  testatrix  in  found- 
ing the  trust  is  not  expressed.  Eveui  if  the 
trustee  selected  by  the  testatrix  may  be  pre- 
sumed to  be  familiar  with  her  purpose  and 
design  and  to  act  upon  such  knowledge,  his 
death  would  make  it  necessary  for  the  court 
in  whom  the  title  to  the  trust  would  rest  to 
direct  In  regard  to  its  control  and  disposition. 


It  is  manifest  that  it  Is  necessary  for  a  testa- 
tor to  define  his  purpose  and  intention  in 
making  a  trust  sufficiently  so  that  the  court, 
at  the  Instance  of  the  Attorney  General  rep- 
resenting the  beneficiaries,  can  by  order  direct 
in  carrying  out  the  trust  duty.  Religion  is 
polemic.  We  have  no  established  religion, 
and,  as  there  Is  no  guiding  hand  in  the  will 
to  direct  in  the  distribution  of  the  testatrix's 
bounty,  the  personal  views  or  religious  faith 
of  the  Attorney  General  representing  the  in- 
definite and  uncertain  beneficiaries,  or  of  the 
judge  holding  the  court  for  the  time  being 
and  from  time  to  time,  might  affect  the  dls; 
trlbutlou  to  be  made  of  the  Income  of  the 
trust  fund.  The  distribution  from  time  to 
time  might  thus  l>e  contradictory  in  its  pur- 
poses and  results.  It  would  be  possible  also 
to  have  the  bounty  of  a  testator  of  uncom- 
promising religious  views  distributed  among 
institutions  managed  by  those  having  entire- 
ly different  and  antagonistic  views.  The  act 
of  1893  doubtless  saves  a  trust  from  being 
invalid  because  the  beneficiaries  are  indefinite 
and  uncertain,  but  a  trust  may  be  so  Indefl- 
Bite  and  uncertain  tn  Its  purposes  as  dis- 
tinguished from  Its  beneficiaries  as  to  be 
impracticable.  If  not  impossible  for  the  courts 
to  admbiister.  We  make  these  suggestions 
for  the  express  purpose  of  calling  attention 
to  the  fact  that  there  must  be  some  limita- 
tion upon  the  power  of  a  testator  to  make  « 
valid  trust,  if  he  leaves  his  objects  and  pur- 
poses undefined  and  the  beneficiaries  Indefl- 
uite  and  uncertain.  We  may  assume,  how- 
ever, for  the  purposes  of  this  decision,  that 
the  will  Is  not  generally  void  by  reason  of 
the  wide  discretion  left  to  the  trustee  and  the 
great  uncertainty  as  to  who  are  to  be  benefi- 
ciaries thereunder,  and  we  may  further  as- 
sume that  the  words  "religious"  and  "el- 
eemosynary," when  iised  to  describe  Institu- 
tions, necessarily  show  that  the  work  to  be 
performed  by  said  institutions  Is  charitable 
and  public,  and  not  private,  and  that  the 
eighth  paragraph  of  the  will  Is  not  so  uncer- 
tain that  the  trust  cannot  be  controlled  and 
directed  by  the  court 

The  three  classes  of  institutions  to  which 
the  Income  of  the  trust  fund  Is  directed  to  be 
divided  are  named  In  the  disjunctive.  The 
word  "educational"  does  not  necessarily  de- 
scribe a  public  or  charitable  institution,  and 
for  that  reason,  as  we  will  show,  the  trust  is 
not  saved  by  the  provisions  of  the  act  of  1893. 
The  intention  of  the  Legislature  In  passing 
the  act  of  1893  was  to  save  to  the  public 
charitable  gifts  made  In  trust  to  uncertain 
and  indefinite  beneficiaries.  Gifts  for  the 
benefit  of  private  Institutions  or  Individuals 
were  not  intended  to  be  Included  within  its 
provisions.  The  meaning  of  a  charitable  use 
or  purpose  in  Ehigland  Is  stated  by  Tudor  on 
Charities  and  Mortmain  (4th  Ed.)  87,  as  fol- 
lows: "In  the  first  place  it  may  be  laid  down 
as  a  universal  rule  that  the  law  recognizes 
no  purpose  as  charitable  unless  it  Is  ot  a  pub- 
lic character.   That  Is  to  say,  a  purpose  must. 
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In  order  to  be  cbarltable,  be  directed  to  tbe 
benefit  of  tbe  community  or  a  section  of  tbe 
commonlty.  Tbe  distinction  between  a  pub- 
lic purpose  and  one  wblch  is  not  public  Is 
often  fine.  The  prhiclple  dedudble  from  the 
cases  seems,  however,  to  be  as  follows:  If 
the  Intention  of  the  dopor  Is  merely  to  benefit 
specific  Individuals,  the  gift  Is  not  charitable, 
even  though  the  motive  of  the  gift  may  be  to 
relieve  their  poverty  or  accomplish  some  oth- 
er purpose  in  reference  to  those  particular 
individuals  which  would  be  charitable  if  not 
so  confined ;  on  the  other  hand,  if  the  donor's 
object  is  to  accompllab  the  abstract  purpose 
of  relieving  poverty,  advancing  education  or 
religion  or  other  purpose  charitable  within 
tbe  meaning  of  tbe  Statute  of  Elizabeth  wltti- 
ont  reference  to  any  particular  Indlvldbals 
and  without  giving  any  particular  Individuals 
the  right  to  claim  the  funds,  the  gift  is  chari- 
tabl&"  It  Is  defined  by  Pomeroy,  in  his  Eq- 
uity Jurisprudence  (2d  Ed.  vol.  2,  {  1019),  as 
follows:  "In  order  that  a  trust  may  be  char- 
itable tbe  Kift  must  be  for  tbe  benefit  of  such 
an  Indefinite  class  of  persons  that  the  charity 
is  really  a  public  and  not  a  mere  private  ben- 
efaction." In  Sherwood  v.  American  Bible 
Society,  '40  N.  Y.  561,  this  court  say:  "To 
constitute  a  charity  the  use  must  be  public  in 
Its  nature."  In  Smith  v.  Havens  Relief 
Fund  Society,  44  Misc.  Rep.  584-608,  90  N. 
Y.  Supp.  168,  175,  referring  to  the  law  relat- 
ing to  charitable  uses,  it  is  said:  "It  re- 
quires that  the  use  shall  be  public,  that  tbe 
benefit  shall  be  Intended  not  for  Individuals 
ns  such,  but  as  represMitatlves  of  a  class; 
that  tbe  announcement  of  the  altruistic  aim 
'shall  not  be  a  cover  for  tbe  bestowal  of  a 
private  bounty."  Afilrmed  and  opinion  adopt- 
ed and  approved,  118  App.  Dlv.  678,  103  N. 
Y.  Supp.  770;  aflSrmed  without  opinion,  190 
N.  Y.  667,  8S  N.  B.  1182.  In  Attorney  General 
V.  Soule,  28  Mich.  163,  a  will  directed  the 
setting  apart  of  .$10^000  to  be  expended,  ac- 
cording to  the  directions  of  the  executors, 
"Yor  the  establishment  of  a  school  at  Mon- 
trose for  the  education  of  (Silldren."  It  was 
held  that  the  provision  was  so  uncertain  and 
indefinite  as  not  to  bind  tbe  trustees  to  an 
application  of  the  fund  to  public  charity,  or 
even  perhaps  to  charity  at  all  as  recognized 
In  courts  of  equity,  but  clothed  them  with  a 
discretion  broad  enough  to  permit  of  their  ap- 
plying the  fund  to  a  private  school.  In  Strkt- 
ton  V.  Physlo-Medlcal  Institute,  149  Mat!s. 
506,  21  N.  B.  874,  6  L.  R.  A.  S3,  14  Am.  St. 
Bep.  442,  the  will  gave  one-fourth  of  the  net 
Income  of  the  residue  of  testator's  property 
to  the  defendant  to  be  used  fpr  the  promotion 
of  the  medical  art  as  favored  and  believed  in 
by  the  testator  during  bis  lifetime  and  in 
support  of  that  institution,  as  the  trustees 
thereof  Should  from  time  to  time  determine. 
It  appeared  that  tbe  supposed  corporation  In 
tbe  mind  of  the  testator  was  neither  a  free 
nor  a  public  school,  but  a  private  pecuniary 
enterprlae.    It  was  held  that  such  an  «nter- 


prlse  is  not  a  public  charity  ey&a  If  indirect- 
ly It  serves  charitable  ends.  In  Haynes  v. 
Carr,  70  N.  H.  463,  49  Atl.  638,  the  gift  of  the 
income  ot  the  trust  there  considered  was 
given  "for  the  benefit  of  the  poor  and  desti- 
tute in  said  state  of  New  Hampshire  and  for 
charitable  and  educational  purposes  therein." 
Although  the  trust  was  sustained  as  for  cbar- 
ltable purposes,  the  court  say:  "It  Is  un- 
doubtedly the  law  in  most  states  that,  where 
property  Is  given  to  trustees  with  power  to 
apply  It  either  to  uses  which  are  or  those 
which  are  not  within  the  classes  included 
in  charities,  the  whole  must  fail  so  far  as  the 
application  of  tbe  peculiar  doctrines  of  char- 
itable uses  is  concerned."  Every  charitable 
gift  must  be  actually  dlq^ensed  by  some  in- 
dividual, and  ultimately  substantially  every 
charitable  fund  must  be  api^ied  to  the  relief 
of  individual  need;  but  tbe  trust  cannot  for 
the  reasons  stated  be  made  for  individual 
beneficiaries  as  such.  Tbe  general  purpose  of 
the  trust  must  be  the  well-being  of  humanity 
or  some  specified  but  indefinite  class  or  part 
thereof.  Fowler,  in  his  work  on  Charitable 
Uses,  says  (page  106):  "As  we  have  no  stat- 
ute defining  what  are  religious,  educational, 
and '  charitable  uses,  and  this  statute  (act  of 
1898)  refers  to  none  other  than  such  as  may 
be  BO  classed,  the  courts  must  now  determine 
what  gifts  are  wltUn  the  statute." 

In  view  of  tbe  quite  oniver^l  rule  that 
charitable  uses  and  public  uses  are  synony- 
mous, and  tbe  title  of  the  act,  which  is  "An 
act  to  regulate  gifts  for  charitable  purposes," 
we  repeat  that  the  Legislature  intended  to 
preserve  charitable  gifts  mi^de  in  trust  to  un- 
certain and  Indefinite  benficiarles,  but  did  not 
Intend  to  include  in  the  purpose  of  the  act 
gifts  to  private  Institutions  or  individuals. 
An  "institution"  is  an  established  or  organ- 
ized society  or  corporation.  It  may  be  pri- 
vate in  its  character,  designed  for  profit  to 
those  composing  the  organization,  or  public 
and  charitable  in  its  purposes.  An  institu- 
tion Is  a  mere  organism  for  the  accomplish- 
ment of  an  object,  and  the  existence  of  such 
organism  cannot  in  tbe  nature  of  things  mak^e 
such  object  definite.  Thompson  v.  Norrls,  20 
N.  J.  Eq.  624.  The  use  of  the  word  "Insti- 
tution" does  not  point  to  a  public,  as  distio- 
gulshed  from  a  private,  organization,  and 
there  Is  nothing  whatever  in  the  will,  exc^t 
in  tbe  words  "religious,  educational  and  elee- 
mosynary," that  points  In  the  slightest  de- 
gree to  a  charitable  use.  Tbe  will  does  not 
In  terms  refer  in  any  way  to  the  use  to  be 
made  of  the  income  of  tbe  trust  fund.  Such 
income  is  not  in  terms  devoted  to  any  pur- 
pose or  object,  and  there  Is  no  direction  by 
the  testatrix  to  the  Institutions  to  which  the 
Income  on  the  trust  fund  is  paid  as  to  what 
use  they  shall  make  of  such  gift  Its  devo- 
tion to  charity  is  dependent  upon  the  object 
and  purposes  of  the  several  institutions 
which  by  the  grace  of  the  trustee  may  be- 
come the  beaefldarles  thereof.    An  education- 
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al  Institution  la  not  necessarily  a  public  or 
charitable  Institution.  Sucb  an  Institution 
may  be  organized  under  the  business  corpora- 
tions law  of  this  state  as  a  stock  corporation 
and  be  conducted  wholly  for  the  profit  of 
the  stockholders.  Snch  corporations  are  fre- 
quently organized  under  the  general  laws  of 
this  state.  A  few  years  ago  the  session  laws 
of  our  state  frequently  contained  special  acts 
incorporating  private  educational  institutions. 
Private  incorporated  and  unincorporated 
schools  are  less  frequent  than  they  were  be- 
fore the  public  schools  of  this  state  had  be- 
come as  efficient  and  satisfactory  as  they  are 
at  the  present  time,  but  private  schools  are 
maintained  in  every  part  of  our  state.  Un- 
der the  will  of  the  testatrix  the  trustee  could 
make  a  division  of  the  proceeds  <^  the  trust 
fund  which  would  be  in  whole  or  in  part  pri- 
vate and  individual  and  not  public  and  char- 
itable. Even  a  school,  unless  It  be  a  free 
school,  does  not  come  within  the  statute  of 
charitable  uses  (43  BIlz.).  Robertson  v.  Bul- 
lions, 9  Barb.  64.  A  corporation  or  as- 
sociation organized  for  educational  work  is 
not  exempt  from  taxation  by  the  statutes  of 
our  state  if  the  officers,  members,  or  employes 
thereof  shall  receive  or  may  be  lawfully  en- 
titled to  receive  any  pecuniary  profit  from 
the  operations  thereof.  Tax  Law,  Laws  1896, 
p.  797,  c.  906,  i  4,  subd.  7,  as  amended  by 
chapter  478,  p.  1033,  Laws  1907. 

It  Is  suggested  In  the  opinion  of  the  Appel- 
late Division  (Cook  t.  Moses,  118  App.  Div. 
888,  103  N.  Y.  Supp.  520)  that  the  Supreme 
C!ourt  can  be  appealed  to  at  any  time  to  re- 
quire that  the  gift  shall  not  foe  taken  or  used 
by  any  society  for  a  purpose  not  contemplat- 
ed by  the  statute  or  by  the  testatrix.  The 
statement  of  the  coftrt,  it  seems  to  us,  entire- 
ly overlooks  the  fact  that  there  Is  no  declared 
purpose  of  the  testatrix  in  making  the  trust. 
Where  a  trust  fund  is  by  a  will  dedicated  to 
the  purposes  contemplated  by  the  act,  then 
the  act  by  express  terms  gives  to  the  Su- 
preme Court  control  over  it,  and  the  Attorney 
General,  representing  the  beneficiaries,  can 
enforce  the  trust  by  proper  proceedings  be- 
fore the  court.  In  this  will  the  testatrix, 
without  defining  the  use  to  which  the  income 
of  the  trust  fund  is  to  be  applied,  directs 
generally  that  It  be  paid  over  to  such  particu- 
lar ones  of  certain  institutions  as  In  the 
Judgment  of  the  trustee  seems  advisable.  The 
power  of  the  court  to  control  the  trustee  is 
bounded  by  the  directions  of  the  testatrix. 
It  cannot  add  to  or  take  from  the  terms  of 
this  will,  properly  construed,  any  more  than 
it  could  if  the  testatrix  had  specified  by 
name  the  particular  institutions  entitled  to 
the  income  of  the  trust  fund^  and  she  had  In- 
cluded among  them  one  or  more  manufactur- 
ing or  transportation  corporations.  The  pos- 
sible devotion  of  the  Income  of  said  trust  in 
whole  or  in  part  to  private  use  necessarily  af- 


fects the  entire  gift  and  requires  that  the 
same  shall  be  held  invalid. 

The  Judgment  of  the  Appellate  Division 
and  the  decree  of  the  Surrogate's  Court,  so 
far  as  it  holds  the  eighth  paragraph  of  the 
will  valid  and  binding,  should  be  reversed, 
and  the  eighth  paragraph  of  the  will  should 
be  declared  invalid,  with  costs  to  the  appel- 
lant and  re^K>ndent  payable  out  of  the  es- 
tate. 

CULLEN,  a  J.,  and  HAIOHT,  VANN, 
WBBNEB,  and  HISCOCK,  JJ.,  concur.  ED- 
WARD T.  BARTLETT,  J.,  dissents,  upon  the 
ground  that  chapter  701,  p.  1748,  of  the  Laws 
of  1803,  as  construed  by  this  court,  renders 
the  eighth  paragraph  of  the  will  valid. 

Judgment  reversed,  etc. 

098  N.  T.   460) 
MAISCH  T.  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.    Dec.  1,  1908.) 

Courts  (§  183*)— County  Courts— Jurisdic- 
tion —  Action  against  New  Yore  Citx  — 
"Eesidknt  in  Countt." 

Const,  art.  6,  i  14,  confers  on  county  courts 
jurisdiction  of  actions  tp  recover  money  only, 
not  exceeding  $2,000,  "where  the  defendant 
resides  in  the  county,"  and  provides  that  the 
Jurisdiction  shall  not  be  extended  to  an  action 
where  the  person  sued  is  a  nonresident.  Code 
Civ.  Proc.  i  340,  is  to  the  same  effect.  Section 
341  provides  that,  for  the  purpose  of  determin- 
ing the  Jurisdiction  of  a  county  court,  a  domes- 
tic corporation  whose  principal  place  of  business 
is  established  by  statute,  or  is  actually  locat- 
ed within  the  county,  is  to  be  deemed  a  resident 
of  the  county.  By  Laws  1897,  p.  1,  c.  37a  I  1, 
and  Laws  1901,  p.  1,  c.  446,  8  1,  the  city  of 
New  York  is  constituted  a  domestic  corpora- 
tion, which  also  appears  from  Code  Civ.  Proc. 
§  431,  declaring  that,  in  an  action  aeainst  the 
mayor  and  aldermen  of  the  city  of  New  York, 
service  may  be  made  on  the  mayor,  comptroller, 
or  counsel  of  the  corporation.  Held  that,  the 
principal  place  of  business  of  the  city  of  New 
York  being  in  New  York  county,  it  was  not  a 
resident  of  Kings  county,  and  that  the  county 
court  of  Kings  county  had  therefore  no  Juris- 
diction of  an  action  against  audi  city. 

fEd.  Note. — For  other  cases,  see  Courts.  Dec. 
Dig.  f  183.*]  * 

CuUen.  C  J.,  and  Willard  Bartlett,  J.,  dis- 
senting. 

Am)eal  from  Supreme  (k>urt.  Appellate 
Term,  Second  Department 

Action  by  Rudolph  Maisch  against  the 
City  of  New  York.  From  an  order  of  the 
Appellate  Division  (127  App.  Div.  424,  HI 
N.  Y.  Supp.  645),  reversing  an  order  denying 
plaintiff's  motion  to  retax  costs  and  granting 
such  motion,  defendant  appeals.    Affirmed. 

Francis  K.  Pendleton,  Corp.  Counsel  (Sam- 
uel K.  Probasco  and  James  D.  Bell,  of  coun- 
sel), for  appellant  Harry  C.  Underbill,  for 
respondent 

VANN,  J.  This  action  was  brought  in  the 
Supreme  Court,  the  venue  being  laid  in  Kings 
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county,  to  recorer  damages  for  the  alleged 
negligence  of  the  defendant  In  so  construct- 
ing a  public  aewer  as  to  Injure  the  property 
of  the  plaintiff  by  causing  water  to  flow  in- 
to his  cellar.  Upon  the  trial  a  verdict  was 
rendered  In  favor  of  the  plaintiff  for  the  sum 
of  1341.25,  and  thereupon  his  counsel  present- 
ed a  bill  of  costs  to  the  clerk  for  taxation, 
but  the  defendant  objected  to  the  allowance 
of  any  part  thereof,  upon  the  ground  that 
the  action  could  have  been  brought  in  the 
County  Court  of  Kings  county,  and  that  no 
costs  could  be  recovered  on  account  of  the 
prohibition  contained  in  paragraph  5  of  sec- 
tion 3228  of  the  Code  of  Civil  Procedure. 
From  an  order  made  at  Special  Term  denying 
a  motion  to  tax  the  costs,  or  to  direct  the 
cleA  to  adjust  them,  an  appeal  was  taken 
to  the  Appellate  Division,  which  reversed 
the  order  and  granted  the  motion.  Permis- 
sion to  appeal  to  this  court  was  given,  how- 
ever, and  the  following  question  was  certi- 
fied for  decision:  "Has  the  County  Court 
of  Kings  county  Jurisdiction  over  actions 
against  the  city  of  New  York?" 

The  statute  relied  upon  by  the  defendant 
to  prevent  any  allowance  of  costs  provides 
that:  "In  all  actions  hereafter  brought  In 
the  Supreme  Court,  triable  in  the  county  of 
New  York  or  the  county  of  Kings,  which 
could  have  been  brought,  except  for  the 
amount  claimed  therein,  in  the  City  Court  of 
the  city  of  New  York,  or  the  County  Court 
of  Kings  county,  and  in  which  the  defendant 
shall  have  been  personally  served  with  pro- 
cess within  the  counties  of  New  York  or 
Kings,  the  plaintiff  shall  recover  no  costs  or 
disbursements  unless  he  shall  recover  $500  or 
more.  •  •  •■•  Code  Civ.  Proc. « 3228,  par. 
5.  The  City  Court  of  the  city  of  New  York 
has  no  Jurisdiction  of  an  action  against  that 
city,  as  we  have  recently  held.  O'Connor  v. 
City  of  New  York,  191  N.  Y.  238,  83  N.  E. 
979.  Therefore  the  question  whether  the 
plaintiff  is  entitled  to  costs  depends  upon 
the  answer  to  the  question  certified,  which 
la  clearly  before  us,  although  it  arose  in  an 
nnusual  manner.  The  revised  Constitution 
provides  that:  "County  courts  shall  have 
the  powers  and  Jurisdiction  they  now  pos- 
sess, and  also  original  Jurisdiction  in  actions 
for  the  recovery  of  money  only,  where  the 
defendants  reside  In  the  county  and  In  which 
the  complaint  demands  Judgment  for  a  sum 
not  exceeding  two  thousand  dollars.  The 
Legislature  may  hereafter  enlarge  or  restrict 
the  Jurisdiction  of  the  county  courts,  provid- 
ed, however,  that  their  Jurisdiction  shall  not 
be  so  extended  as  to  authorise  an  action 
therein  for  the  recovery  of  money  only,  in 
which  the  sum  demanded  exceeds  two  thou- 
sand dollars,  or  In  which  any  person  not  a 
resident  of  the  county  is  a  defendant"  Arti- 
cle 6, 1 14.  It  is  provided  by  the  Code  of  Civil 
Procedure  that:  "The  Jurisdiction  of  each 
county  court  extends  to  the  following  ac- 
tions and  special  proceedings,  in  addition  to 


the  Jurisdiction,  power,  and  authority,  confer- 
red upon  a  county  court.  In  a  particular  case, 
by  special  statutory  provisions.  •  •  •  (3) 
To  an  action  for  any  other  cause,  where  the 
defendant  is,  or,,  if  there  are  two  or  more 
defendants,  where  all  of  them  are,  at  the 
time  of  the  commencement  of  the  action, 
residents  of  the  county,  and  wherein  the  com- 
plaint demands  Judgment  for  a  sum  of  mon- 
ey only,  not  exceeding  two  thousand  dollars. 

*  •  •"  Code  Civ.  Proc,  S  340.  Prior 
to  the  year  1901  the  charter  of  the  city  of 
New  York  conferred  upon  the  Supreme  Court 
exclusive  Jurisdiction  of  all  actions  in  which 
the  city  "Is  made  a  party  defendant,"  but 
by  the  revision  of  that  year  this  provision 
was  omitted,  and  the  section  in  which  it 
formerly  appeared  was  re-enacted  without  it. 
But,  as  we  said  in  the  O'Connor  Case  (su- 
pra), it  "would  be  contrary  to  public  policy 
and  to  the  canons  of  statutory  construction" 
to  imply  from  the  omission  a  repeal  of  the 
limitation  upon  the  Jurisdiction  "of  the  City 
Court,"  as  it  was  then  said,  but  the  remark 
applies  with  equal  force  to  the  County  Court 

The  question  turns,  therefore,  upon  the 
provisions  of  the  Code,  which,  so  far  as  pettU 
nent  to  the  question  before  us,  make  the 
Jurisdiction  of  county  courts  depend  upon 
the  residence  of  the  defendant,  or  the  de- 
fendants, when  there  are  more  than  one. 
The  section  following  that  last  quoted  from 
the  Code  provides  a  test  to  decide  when  a 
domestic  corporation  is  a  resident  for  the 
purpose  of  giving  or  withholding  Jurlsdio 
tlon.  Thus  It  provides  that:  "For  the  pur- 
pose of  determining  the  Jurisdiction  of  a 
county  court  in  either  of  the  cases  specified 
in  the  last  section,  a  domestic  corporation 

*  *  *  whose  principal  place  of  business  is 
established,    by   or   pursuant  to   a   statute, 

*  *  *  or  Is  actually  located  with  In  the 
county,  •  •  •  it  is  deemed  a  resident  of 
the  county."  Section  841.  The  city  of  New 
York  is  a  domestic  corporation,  according  to 
section  S343,  because  It  was  "created  by  or 
under  the  laws  of  the  state."  Laws  1897, 
p.  1,  c.  378.  i  1 ;  Laws  1901,  p.  1,  c.  466,  g  1. 
The  Intention  of  the  Leglslatare  to  classify 
the  city  of  New  York  as  a  domestic  corpora- 
tion further  appears  by  section  431,  which, 
so  far  as  now  material.  Is  as  follows:  "Per- 
sonal service  of  the  summons  upon  a  de- 
fendant, being  a  domestic  corporation,  must 
be  made  by  delivering  a  copy  thereof,  within 
the  state,  as  follows:  (1)  If  the  action  Is 
agnlnst  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  to  the  mayor,  comp- 
troller or  counsel  to  the  corporation.  ^ 
If  the  action  Is  against  any  other  city,  to  the 
mayor,  treasurer,"  etc.  As  the  Legislature 
has  power  to  create  cities,  it  has  power  to 
enact  that  a  city  shall  be  deemed  a  resident 
of  the  county,  or  one  of  several  counties  with- 
in which  Its  boundaries  are  located,  at  least 
for  the  purpose  of  determining  the  Jurlsdlc- 
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tlon  of  county  courts.  Otherwise  no  city  In 
the  state  could  be  sued  in  a  county  court,  and 
yet  the  Constitution  provides  that  "All  cor- 
porations shall  hare  the  right  to  sue  and 
shall  be  subject  to  be  sued  In  all  courts  in 
like  cases  as  natural  persons."  Article  8,  §  3. 
It  appears  from  the  record  that  the  summons 
and  complaint  in  this  action  were  served  up- 
on the  defendant  within  the  county  of  New 
York,  and  it  is  conceded  that  the  principal 
place  of  business  of  the  city  Is  within  that 
county.  We  think  that,  for  the  purpose  of 
determining  the  Jurisdiction  of  county  courts, 
the  Legislature  has  treated  all  domestic  corpo- 
rations alike,  and  has  placed  both  municipal 
and  business  corporations  in  the  same  class. 
Its  intention  to  so  classify  the  cities  of  the 
state  Is  emphasized  by  section  431,  which.  In 
regulating  the  service  of  process  upon  do- 
mestic corporations,  eo  nomine,  expressly 
provides  upon  what  city  officers  the  summons 
must  t)e  served  when  an  action  Is  commenced 
against  a  city<  It  is  suggested,  however, 
that  it  would  be  better  to  take  a  broader  and 
more  natural  view,  and  hold  that  a  city  is 
a  resident  of  every  county  into  which  its 
territory  extends,  but  tbat  subject  is  not  for 
the  courts  to  deal  wIttL  A  corporation  neces- 
sarily resides,  so  far  as  a  corporation  can 
have  a  place  of  residence,  within  the  terri- 
tory Of  the  sovereignty  which  crested  it  St 
Louis  V.  Ferry  Co.,  11  Wall.  423,  429,  20  L. 
Ed.  192.  In  this  state  the  Legislature  creates 
municipal  corporations,  and  confers  upon 
them  such  powers  and  attributes  as  it  sees 
fit  We  think  it  has  conferred  upon  every 
city  in  the  state  the  attribute  of  residence  in 
that  county  in  which  Its  principal  place  of 
business  is  located,  so  far  as  residence  con- 
trols the  Jurisdiction  of  county  courts.  While 
we  do  not  usually  speak  of  a  city  as  carry- 
ing on  business,  any  more  than  a  charitable 
corporation,  still  it  does  carry  on  the  im- 
portant business  of  government,  and  its  prin- 
cipal place  of  business  witblii  the  meaning 
of  the  statute  under  consideration  is  tbat 
place  where  its  chief  governmental  functions 
are  exercised.  It  was  held  of  a  city  in  Ohio, 
located  in  two  counties,  that  its  "principal 
office  or  place  of  business"  was  in  the  county 
"where  its  principal  seat  of  municipal  govern- 
ment is  located."  City  of  Fostorla  v.  Fox, 
60  Ohio  St  340,  64  N.  B.  370. 

We  think  the  plaintiff  is  entitled  to  costs 
because  the  County  Court  of  Kings  county 
baa  no  Jurisdiction  of  an  action  against  the 
city  of  New  Tork.  The  order  appealed  from 
Should  therefore  be  affirmed,  and  the  ques- 
tion certified  answered  In  the  negative. 

ORAT,  HAIGHT,  HISCOCE.  and  CHASE. 
33.,  concur.  CULLEN,  a  J^  and  WILLARD 
BARTLETT,  J.,  dissent 

Order  affirmed. 


(in  N.  T.  4S» 
SNELL   T.   NIAGARA   PAPER   MILLS. 
(Court  of  Appeals  of  New  York.-  «ov.  24,  1908.) 

1.  JUBY    (J   14*)— mOHT  TO   TBIAI   BY   JUBY— 

Civil  Actions. 

Where  plaintiff's  cause  of  action  on  con- 
tract for  a  definite  sum  or  for  damages  ez 
contractu  Is  disputed,  plaintiff  has  an  absolute 
ritrht  to  a  jury  trial,  which  cannot  l>e  taken 
awa^  by  anything  which  defendant  may  set 
up  m  the  answer. 

[Bid.  N6te.— For  other  cases,  see  Jury,  Dec. 
Dig.  I  14.*] 

2.  Refebenob   (S   8*)— Right  to  Tbiai.   bt 
JuBY— Civil  Actions. 

Where  allegations  of  a  complaint  in  an 
action  for  breach  of  a  contract  for  services  were 
put  in  Issue  by  the  answer,  which  set  up  a 
counterclaim,  the  cause  of  action  and  the  de- 
nials entitled  plaintiff  to  a  jury  trial,  and  the 
action  was  not  referable  l>ecauae  the  counter- 
claim involved  a  long  examination  of  documents, 
etc. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  J  21;    Dec.  Dig.  f  &•] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Ralph  M.  Snell  against  the  Nia- 
gara Paper  Mills.  From  ail  order  of  the  Ap- 
pellate Division  (127  App.  Dlv.  ©48,  111  N. 
Y.  Supp.  1145)  reversing  an  order  of  refers 
ence,  defendant  by  leave,  appeals,  and  the 
Appellate  Division  certifies  questions  to  the 
Court  of  Appeals.  Order  affirmed,  and  ques- 
tions answered. 

John  Desmond,  for  appellant  Abner  T. 
Hopkins,  for  respondent 

GRAY,  J.  The  question,  which  we  are  to 
pass  upon,  is  whether,  although  the  cause  of 
action  alleged  in  tlie  complaint  is  not  refera- 
ble, the  action  is  made  so  by  the  answer. 
At  the  Special  Term,  a  reference  of  the  Is- 
sues was  ordered  over  the  objection  of  the 
plaintiff.  At  the  Appellate  Division,  the 
order  of  reference  was  reversed,  and  the  de- 
fendant's motion  therefor  was  denied.  Leave 
was  then  given  to  the  defendant  to  appeal  to 
this  court 

The  complaint  contains  two  causes  of  ac^ 
tlon.  The  first  la  based  upon  the  failure  of 
the  defendant  to  pay  a  balance  of  salary  due 
to  the  plaintiff  under  a  contract  for  his  serr- 
ice&  For  a  second  cause  of  action,  the  plain- 
tiff sets  fortb :  That,  under  a  written  contract 
with  the  defendant,  his  services  were  engag- 
ed by  the  latter  as  the  superintendent  of  its 
paper  miUs,  for  one  year,  at  a  stated  salary ; 
tliat.  In  the  event  that  he  demonstrated  his 
ability  to  fill  such  position,  his  employment 
was  to  continue  thereunder  for  a  further 
period  of  two  years,  at  a  stated  Increase  of 
salary;  and  that  be  performed  all  the  re- 
quirements of  his  position,  but  was  discharg- 
ed, after  the  expiration  of  the  first  year, 
wrongfully  and  In  violation  of  the  contract 
Judgment  was  demanded  In  damages.  The 
defendant's  answer,  admitting  the  perform- 
ance by  plaintiff  of  services  as  superintendent 
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for  the  first  year,  denied  the  making  of  the 
contract  alleged,  pleaded  payment  In  full, 
and,  also,  that  plaintiff  had  not  performed 
the  requirements  of  his  position.  It  set  forth 
the  making  of  representations  by  the  plain- 
tiff as  to  his  comi>etency  and  Qualifications, 
that  he  was  incompetent  and  was  not  quali- 
fied to  do  the  work  of  superintending,  that 
mnch  of  the  product  manufactured  by  the 
defendant  during  the  time  of  plaintiff's  serv- 
ice, was  worthless,  and  that  a  large  quanti- 
ty of  paper  had  to  be  remanuf actured.  Up- 
<m  the  basis  of  these  allegations,  made  by 
way  of  a  defense  to  the  action,  and  as  sepa- 
rately stated  and  set  up  by  way  of  connter- 
daim.  Judgment  was  demanded  against  the 
plaintiff  for  damages  in  a  certain  sum. 

Clearly,  the  causes  of  action  alleged  In  the 
complaint,  in  no  sense,  Involved  the  examina- 
tion of  an  account,  and  they  were  not  refer- 
able, unless  a  reference  were  consented  to  by 
both  parties.  The  contention  of  the  defend- 
ant, however,  is  that,  because  its  counter- 
claim will  involve  a  long  examination  of  doc- 
nments,  of  witnesses,  and  of  specimens  of  its 
products,  in  order  to  establish  its  claim  of 
damage  sustained  from  the  plaintiffs  lack  of 
ability  as  superintendent,  the  action  may  be 
compnisorily  refen-ed.  Assuming  that  the 
examination  required  to  establish  the  facts 
set  up  by  way  of  counterclaim  is  such  an  ex- 
amination as  the  statute  contemplates,  when 
providing  for  a  compulsory  reference,  never- 
theless the  referablllty  of  the  cause  of  action 
set  up  by  way  of  counterclaim  would  not  con- 
fer any  Jurisdiction  to  refer  the  plaintiff's 
cause  of  action,  without  his  consent.  The 
plaintifTs  eanse  of  action  is  for  the  breach 
of  an  alleged  contract  for  his  services.  The 
answer  puts  in  issue  all  the  material  al- 
legations of  the  complaint  The  issue  of  con- 
tract, or  no  contract,  is  made,  and  the  defend- 
ant seeks  to  offset  a  possible  recovery  by  the 
plaintiff,  by  setting  up  an  independent  claim 
for  damages  occasioned  by  Incompetent  serv- 
ices. On  the  issue  made  upon  the  contract, 
the  plaintiff  was  entitled  to  a  trial  by  Jury 
at  common  law,  and  that  right  has  been  pre- 
served to  him  by  the  Constitntlon  of  the  state 
and  is  Inviolate.  Whatever  the  counterclaim 
Involved  In  the  nature  of  proof,  it  would  not 
affect  the  proof  requisite  to  establish  the 
plalntitTs  case.  The  question  presented  does 
not  differ  from  that  discussed  in  the  case  of 
Steck  V.  Colorado  F.  &  I.  Co.,  142  N.  Y.  236, 
37  N.  R.  1,  25  L.  R.  A.  67,  Upon  the  authority 
of  which  the  Appellate  Division  has  reversed 
the  order  of  reference.  In  that  case,  the  ac- 
tion was  for,  substantially,  the  same  cause  as 
tlte  present  one.  The  opinion  of  Judge  Karl 
is  an  elaborate  historical  discussion  of  the 
qnestion  whether  such  an  action  could  have 
been  referred  prior  to,  and  at  the  time  of, 
the  first  state  Constitution,  which  provided 
that  "trial  by  Jury,  In  all  cases  in  which  it 
has  heretofore  been  used  in  the  colony  of 
New  Tork,  shall  be  established  and  remain 
tnrlolats  foievar."    Upon  a  copslderation  (ft 


the  colonial  laws  and  of  the  revised  laws, 
and  upon  the  decisions  of  this  court,  the  con- 
clusion was  reached  that,  if  the  plalntlfTs 
cause  of  action  be  upon  contract  for  a  definite 
sum  of  money,  or  for  damages  ex  contractu, 
and  the  cause  of  action  be  disputed,  then 
there  is  an  absofute  right  to  a  Jury  trial, 
which  could  not  be  taken  away,  or  destroyed, 
by  anything  which  the  defendant  might  set 
up  in  answer.  The  dissenting  opinion  that 
the  provisions  of  section  1013  of  the  Code  of 
Civil  Procedure  were  operative,  which  au- 
thorise a  reference  where  the  examination  of 
a  long  account  was  involved  on  either  side, 
was  not  ad(^ted.  In  the  case  of  Untermyer 
V.  Belhaiier,  105  N.  Y.  521,  11  N.  B.  847, 
which  was  cited  in  support  of  our  conclu- 
sion In  the  Stock  Case,  the  cause  of  action 
alleged  in  the  complaint  was  for  the  recovery 
of  unliquidated  damages  for  the  breach  of  a 
contract  in  no  sense  involving  an  account, 
and  the  .answer  contained  a  counterclaim, 
which  did  require  the  examination  of  a  long 
account.  It  was  held,  in  an  opinion  written 
by  Judge  Bapallo,  that,  as  the  cause  of  ac- 
tion was  not  referable,  It  cou^d  not  be  made 
So  by  the  counterclaim. 

The  case  of  Irving  v.  Irving,  90  Hun,  422, 
35  N.  Y.  Supp.  744,  which  was  affirmed 
In  this  court,  upon  the  opinion  of  the 
General  Term  (1^9  N.  Y.  873,  43  N.  B.  987), 
and  upon  the  authority  of  which  there 
was  a  dissent  In  the  Appellate  Division,  in 
no  respect  disturbed  our  conclusion  in  Steck 
V.  Colorado  P.  &  I.  Co.,  and  does  not  affect 
its  anthority.  In  Irving  v,  Irving,  the  com- 
plaint was  upon  a  promissory  note  of  the  de- 
fendant, and  It  was  alleged  that  It  was  made 
and  delivered  for  valae  received,  and  that 
the  amount  thereof  was  due.  The  answer 
denied  that  the  note  was  made  for  value  and 
alleged  that  It  was  without  any  considera- 
tion. The  issue  was  upon  the  question  of 
whether  there  was  any  consideration  for  the 
note,  and  whether  anything  was  due  upon  It. 
Of  course,  If  there  was  nothing  due  upon  It, 
the  plaintiff  had  no  cause  of  action,  and 
only  in  that  sense  was  the  plaintiff's  cause 
of  action  gainsaid.  In  holding  that  a  com- 
pulsory reference  might  be  ordered  of  the  is- 
sues in  the  action,  it  was  pointed  out  that 
the  decision  In  Steck  v.  Colorado  F.  &  I.  Co. 
did  not  cover  the  qnestion,  and  that  a  long 
account  would  be  Involved  In  the  Issue,  as  to 
whether  the  note  was  given  withput  consider- 
ation. It  was  observed  that  In  Steck's  Case 
"the  counterclaim  was  a  distinct  and  Inde- 
pendent cause  of  action,  and  the  fact  that  It 
Involved  the  long  account  did  not  make  it  an 
element  in  the  proof  of  the  plaintifTs  cause 
of  action."  The  authority  of  Steck  v.  Colora- 
do F.  &  I.  Co.  was  not  disputed,  and,  in  com- 
menting upon  the  difference  between  the 
cases,  it  was  said  that  there  the  qnestion 
was  "whether. the  fact  that  the  trial  of  the 
coimterdaim  might  Involve  an  examination 
of  a  long  account  would  Justify  a  compulsory 
reference  ot  the  Issues  where  the  plaintifTs 
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cause  of  action  was  controverted  and  non- 
referable."  In  affirming  Irving  v.  Irving, 
what  .we  upheld  was  the  Jurisdiction  of  the 
court  to  order  a  compulsory  reference  of  the 
Issues  In  a  case  where,  although  the  cause  of 
action  set  up  In  the  complaint  appears  on  Its 
face  to  be  nonreferable,  the  defense  Inter- 
posed thereto  shows  that  the  trial  of  that 
issue  will,  necessarily,  involve  a  long  ac- 
count In  this  case,  there  is  an  absolute 
denial  of  the  contract,  upon  which  the  plain- 
tiff rests  his  cause  of  action,  and  the  coun- 
terclaim alleged  constituted  a  distinct  and 
independent  cause  of  action. 

For  these  reasons,  I  advise  the  affirmance 
of  the  order  appealed  from. 

The  court  below  has  certified  a  number 
of  questions  to  this  court,  some  of  which  are 
Impertinent  to  the  determination  to  be  re- 
viewed. The  actual  question  presented  below 
was  whether  a  compulsory  reference  of  the 
issues  might  be  ordered.  Therefore  only  the 
first  two  of  the  six  questions  certified  re- 
quire to  be  answered.  To  the  first  question, 
"Do  the  causes  of  action  set  out  in  plaintiff's 
complaint  and  the  denials  and  defenses  In 
the  answer  entitle  plaintiff  to  a  Jury  trial?" 
we  answer,  "Xes."  To  the  second  question, 
"Did  the  court  have  Jurisdiction  to  refer  the 
'Issues  in  the  first  question  to  a  referee,  to 
hear,  try,  and  determine  the  same  without 
the  consent  of  plaintiff?"  we  answer,  "No." 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Order  affirmed,  with  cost& 


(19»  N.  T.  430) 

In  re  THAYER. 

(Court  of  Appeals  of  New  York.    Nov.  24, 1908.) 

Apfeai,  and  Ebrob  ({  lOM*)— Decisions  Re- 
viewable—Question  OF  Law  or  Fact. 
The  mode  of  appraisal  of  shares  of  stock 
in  an  interstate  railroad  for  the  purpose  of 
assessing  the  transfer  tax,  not  having  been  fixed 
by  the  Legislature,  the  correct  method  of  valu- 
ing such  stock  is  not  a  matter  of  law,  but  is 
one  of  fact ;  and  hence  a  decision  of  the  sur- 
rogate fixing  the  value  of  such  stock,  which  de- 
cision has  been  unanimously  affirmed  by  the 
Appellate  Division,  Is  not  reviewablie  by  the 
Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  4322,  4324;    Dec.  Dig.  ( 

low.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

In  the  matter  of  the  appraisal  under  the 
act  in  relation  to  taxable  transfers  of  the 
property  of  Julia  B.  Thayer,  deceased.  From 
an  order  of  the  Appellate  Division  (126  App. 
DIv.  951,  111  N.  T.  Supp.  1147),  affirming  an 
order  of  Ihe  Surrogate's  Court  (58  Misc.  Rep. 
117, 110  N.  Y.  Supp.  751)  fixing  the  cash  value 


of  the  estate,  the  Comptroller  of  the  State 
of  New  York  appeals.    Affirmed. 

Charles  M.  Russell,  for  appellant.  Charles 
P.  Howl  and,  for  the  executors  and  trustees 
of  Julia  B.  Thayer,  respondents. 

WILLARD  BARTLETT,  J.  This  contro- 
versy relates  to  the  transfer  tax  upon  certain 
shares  of  stock  belonging  to  the  estate  of  a 
nonresident  decedent  in  the  Boston  &  Al- 
bany Railroad  Company  and  the  Fitchburg 
Railroad  Company.  Both  companies  are  in- 
corporated under  the  laws  of  Massachu- 
setts, as  well  as  under  the  laws  of  New  York, 
and  each  company  owns  property  in  botli 
states.  In  Matter  of  Cooley,  186  N.  Y.  220, 
78  N.  E.  939,  10  L.  R.  A.  (N.  S.)  1010,  this 
court  decided  that  such  stock  should  be  as- 
sessed, for  the  purposes  of  the  transfer  tax, 
at  a  value  representing  the  corporate  prop- 
erty within  this. state,  to  be  arrived  at  by 
ascertaining  the  proportionate  value  of  the 
property  of  the  corporation  situated  in  New 
York,  with  reference  to  that  of  the  property 
situated  In  Massachusetts.  It  was  suggest- 
ed in  the  opinion  that  this  value  might  be 
computed  with  substantial  accuracy  by  "an 
apportionment  based  upon  trackage  or  figures 
drawn  from  the  books  or  balance  sheets  of 
the  company."  Accordingly  in  the  present 
case  the  surrogate  adopted  the  total  trade 
mileage  of  the  Boston  &  Albany  Railroad 
and  the  Fltchburg  Railroad  as  the  basis  for 
his  computation;  and  neither  party,  upon 
the  argument  of  the  appeal  In  this  court, 
finds  any  fault  with  his  action  in  this  re- 
spect. It  was  made  to  appear,  however,  up- 
on the  hearing  before  the  appraiser,  that  the 
Fltchburg  Railroad  Company  owns  in  Boston 
and  in  Somerville,  Mass.,  certain  grain  ele- 
vators and  connecting  tracks,  which  are  de- 
scribed as  being  "outside  of  and  apart  from 
the  ordinary  freight  and  passenger  terminals 
of  the  road."  This  so-called  special  property 
was  deducted  by  the  surrogate  from  the  to- 
tal capital  before  apportioning  the  stock  on 
a  mileage  basis,  and  the  learned  counsel  for 
the  comptroller  Insists  that  this  was  an  error 
which  demands  a  reversal  of  the  order.  He 
argues  that  it  is  a  departure  from  the  method 
of  assessment  approved  by  this  court  in  Mat- 
ter of  Cooley  (supra),  which  might  wisely  be 
accepted  by  tK>th  of  the  states  concerned  In 
the  taxation  of  a  transfer  of  stock  represent- 
ing property,  partly  situated  in  one  state  and 
partly  in  the  other. 

It  must  be  borne  in  mind,  however,  that 
the  observations  in  the  Cooley  Case  as  to 
what  would  be  a  convenient,  practicable  and 
substantially  correct  method  of  computing 
the  transfer  tax  upon  property  of  this  char- 
acter were  merely  by  way  of  suggestion  to  be 
adopted  if  the  appraising  officials  saw  fit, 
but  were  not  Intended  to  be  controlling  upon 
them.    Judge  Hiscock  took  pains  to  point  out 
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that.  If  the  parties  so  desired,  an  appraisal, 
based  upon  an  apportionment  of  the  entire 
property  situated  In  New  York  and  in  Massa- 
ctaosetts,  might  be  carried  to  the  extent  of  a 
detailed  Inventory  comprising  very  numer- 
ous Items.  Such  an  appaisal  might  involve 
a  wasteful  expenditure  of  labor,  with  a  re- 
sult not  practically  different  from  one  based 
upon  the  proportion  of  total  track  mileage  in 
each  state,  and  yet,  if  the  parties  insisted 
upon  adopting  that  course.  It  CQUld  not  be 
condemned  as  matter  of  law.  To  render  the 
method  recommended  In  the  Gooley  Case  the 
sole  standard  to  be  adopted,  it  must  be  pre- 
scribed by  an  act  of  the  Leqgislature,  as  has 
been  done  In  Massachusetts.  Mass.  Laws  of 
1907,  p.  801,  c.  663,  »  2. 

In  the  case  at  bar  the  effect  of  the  de- 
cision of  the  surrogate  Is  to  hold  that  a  de- 
duction of  the  special  property  of  the  Fltch- 
burg  Railroad  Company,  which  has  been  men- 
tioned, consisting  of  marine  terminals  in  Bos- 
ton and  Somervllle,  not  used  in  the  ordinary 
business  of  the  corporation,  was  necessary  in 
order  to  determine  the  true  value  of  the 
stock.  The  valuation  of  the  stock  is  a  ques- 
tion of  fact  The  decision  of  the  surrogate 
on  this  question  of  fact  has  been  unanimous- 
ly a£Srmed  by  the  Appellate  Division,  and, 
as  it  involves  no  error  of  law,  it  is  con- 
clusive in  this  court. 

The  order  of  the  Appellate  Division  should, 
therefore,  be  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAT,  HAIGHT, 
TANN.  HISCOCK,  and  CHASE,  JJ.  concur. 

Order  afilnned. 


cm  N.  T.  423) 

BECKER  et  al.  v.  McCREA  et  al. 

(Coart  of  Appeals  of  New  York.     Nov.  17, 
190&) 

1.  Appeai.  and  Erbor  (§  1004*)— Decisions 
or  Intermediate  Codbts— Finding.? — Con- 
clusiveness—Unanimous  Affirmance. 

The  findings  of  fact  are  conclusive  on  the 
Court  of  Appeals  on  appeal  from  a  judgment 
of  the  Appellate  Division  unanimously  affirming 
the  judgment  of  the  Special  Term,  but  the  ques- 
tion remains  whether  such  findings  support  the 
legal  conclusions  and  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {S  4324,  4325;  Dec.  Dig.  t 
1094.*] 

2.  MoBTOAOES  (§  137*)— Title  Created. 

Under  the  statutes,  a  piortgage  creates  no 
estate  in  land,  but  is  merely  a  lien  on  the  mort- 
^ed  premises;  the  mortgagor's  title  remain- 
iDg  legal,  with  the  Incidents  of  a  legal  title,  sub- 
ject to  the  lien. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §$  270,  273;    Dec.  Dig.  i  137>] 

3.  MoBTOAOEs  (§  343*)— Mobtoagee  in  Pos- 
session— HosrriLi!  Chabacter— Acquisition 
o»  Title. 

One  cannot  become  a  mortgagee  in  posses- 
sion unless  his  entry  is  with  the  consent,  ex- 
press or  implied,  of  the  owner  of  the  equity  of 
redemption,  and  a  mortgagee  entering  into  pos- 


session with  such  consent  Is  In  no  sense  in  pos- 
session in  hostility  to  the  title  of  the  mortgagor, 
and  such  possession  confers  no  title  on  the  mort- 
gagee. 

_[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §  282;   Dec.  Dig.  §  143.*] 

4.  Mobtqages  (5  2J3*)— Mortgagee  in  Pos- 
session-Remedy OF  Mobtoagor. 

A  mortgagor  surrendering  the  possession  to 
the  mortgagee  cannot  maintain  ejectment,  but 
mast  resort  to  a  suit  in  equity  to  redeem. 

[EM.  Note. — For  other  cases,  see  Mortgages. 
Cent  Dig.  §§  482,  484;   Dec  Dig.  f  213.*] 

5.  Mobtqages  ({  587*)— Redemption— Surr  TO 
Redeem— Limitations — '  'A  d  vebbe.  ' ' 

A  mortgage  foreclosui-e  action  was  prose- 
cuted to  judgment  of  foreclosure  and  sale,  but 
no  sale  was  had.  Subsequently  the  mortgagee 
entered  into  possession  of  the  premises,  and  held 
the_  same  for  over  25  years,  continuously  'culti- 
vating and  improving  the  same  as  owners  usual- 
Sdo,  with  the  knowledge  and  acquiescence  of 
e  mortgagor,  who  made  no  claim  adversely  to 
such  occupancy,  and  who  did  not  pay  any  taxes 
during  such  period.  Beld  that  under  Code  Civ. 
Proc.  §  379,  providing  that  an  action  to  redeem 
from  a  mortgage  may  be  maintained  by  the 
mortgagor  against  the  mortgagee  in  possession, 
unless  he  has  maintained  an  "adverse"  posses- 
sion for  20  years,  the  mortgagor  might  sue  to 
redeem :  the  word  "adverse,''  in  view  of  the  ju- 
dicial decisions  rendered  prior  to  the  adoption 
of  the  section,  being  used  in  its  ordinary  mean- 
ing. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  1749;  Dec.  Dig.  i  597.* 

For  othOTdefinitions,  see  Words  and  Phrases, 
vol.  1,  p.  223.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  C.  Adelbert  Becker  and  another 
against  Maggie  McCrea  and  others.  From  a 
judgment  of  the  Appellate  Division  (119  App. 
Dlv.  56, 103  N.  Y.  Supp.  963),  affirming  a  judg- 
ment of  the  Special  Term  (48  Misc.  Rep.  341, 
94  N.  Y.  Supp.  20)  In  favor  of  certain  defend- 
ants, plaintiffs  and  defendant  Maggie  MeCrea 
appeal.    Reversed,  and  new  trial  granted. 

Brainard  Tolles,  fer  appellants.  J.  Addi- 
son Young,  for  respondenta 

CULLEN,  O.  J.  This  action  was  brought 
for  the  partition  of  certain  lands  In  West- 
chester county,  claimed  to  be  owned  by  the 
plaintiffs  and  certain  of  the  defendants  as 
tenante  In  common.  The  premises  were  not 
In  the  actual  possession  of  these  parties,  but 
were  held  and  occupied  by  the  respondents. 
the  defendants  Anne  B.  Eddy  and  others.  It 
appears  that  on  May  1,  1877,  Jane  B.  Eddy 
conveyed  to  Bernard  Spauldlng  the  premises 
In  question.  Prom  him  the  appellants  deduce 
their  title.  It  further  appears  that  contem- 
poraneous with  the  conveyance  to  Spauldlng, 
he  executed  a  mortgage  of  the  same  premises 
to  said  Jane  B.  Eddy  to  secure  a  portion  of 
the  purchase  money.  On  July  26,  1878,  de- 
fault having  been  made  In  the  payment  of 
that  mortgage,  said  Eddy  Instituted  an  Action 
In  the  Supreme  Court  for  the  foreclosure  of 
the  same.  In  which  action  a  Judgment  of  fore- 
closure and  sale  was  entered  on  April  22, 
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1879.  No 'sale  was  ever  bad  n&der  this  Judg- 
ment, but  some  time  In  tbe  year  1879  said 
Jane  B.  Eddy  entered  Into  possession  of  tbe 
mortgaged  premises  and  held  the  same  until 
ber  death  (subsequent  to  tbe  commencement 
of  this  action)  In  February,  1905,  when  ber 
title  devolved  upon  the  respondents,  the  ex- 
ecutors and  trustees  of  her  will.  Mrs.  Eddy 
was  made  a  party  to  tbe  action.  Tbe  com- 
plaint set  forth  tbe  mortgage,  tbe  ignorance 
of  the  plaintiffs  as  to  its  validity,  and  charg- 
ed that  the  same  had  been  paid  or  was  barred 
by  the  statute  of  limitations.  Judgment  was 
demanded  that  tbe  rights  and  claims  of  all 
the  parties  to  the  action  be  ascertained  and 
determined,  that  partition  of  the  premises  be 
made,  or  that  a  sale  of  the  same  be  had.  The 
respondents,  Mrs.  Eddy's  executors  and  trus- 
tees (she  having  in  the  meantime  died),  aa> 
Bwered,  claiming  to  own  tbe  premises  in  fee, 
and  setting  up  adverse  possession  In  them- 
selves and  In  their  testatrix  for  more  than 
20  years.  The  Special  Term  rendered  judg- 
ment In  favor  of  these  last-named  defend- 
antSi  holding  that  the  rights  of  tbe  plalutifts 
and  tbe  other  defendants  were  barred  by 
lapse  of  time.  That  Judgment  has  been  af- 
firmed by  tbe  Appellate  Division. 

The  whole  controversy  depends  upon  tbe 
character  of  tbe  possession  taken  and  held 
by  Mrs.  Eddy,  and  on  tbe  Interpretation  to 
be  given  to  section  379  of  tbe  Code  of  Civil 
Procedure.  The  learned  trial  court  found 
that  no  part  of  tbe  mortgage  had  been  pakl; 
and,  as  to  tbe  eijtry  and  possession  of  Mrs. 
Eddy,  Its  flndlugs  are  as  follows:  "In  the 
year  1879  the  said  Jane  B.  Eddy,  ,with  the 
knowledge  and  consent  of  the  said  Bernard 
Spauldlng  and  the  defendant  Maggie  McCrea, 
entered  Into  the  open,  actual,  and  visible  pos- 
session and  use  of  tbe  said  premises  described 
in  the  complaint  in  this  action,  and  became  a 
mortgagee  In  possession  of  said  premises." 
"That  tbe  said  Jane  B.  Eddy  continued  in 
such  possession  and  use  of  said  premises  up 
to  the  time  of  the  commencement  df  that  ac- 
tion, a  period  of  25  years  and  upwards,  and 
until  tbe  time  of  ber  death,  as  hereinafter 
found,  and  continuously  cultivated  and  im* 
proved. tbe  same,  ploughing  and  planting  and 
raising  crops  thereon,  cutting  tbe  meadow, 
using  tbe  timber,'  building  roads  and  walls 
thereon,  and  also. built  a  bant  upon  the  same, 
and  received  the  fruits  and  benefits  of  said 
premises,  and.  possessed  .and  Improved  the 
same  as  owners  are  accustomed  to  possess 
and  Improve  their  estates,  and  that  such  pos- 
session and  use  and  said  acta  of  ownership  by 
the  said  Jane  B.  Eddy  were  continued,  during 
all  said  period,  with  the  knowledge  and  ac- 
quiescence of  tbe  defendant  McCrea,  and  no 
claim  adverse,  to  such  use  and  occupancy  was 
ever  made  by  said  defendant  McCrea.  until 
the  spring  of  1904,  nor  did  she  at  any  tloM^t 
from  1879  to  1904,  pay  any  taxes  or  assess- 
ment on  said  property  or  use  or  occv^y  the 
same." 
■  On  these  flndtngB  It  determbied  as  «onclit> 


slons  of  law:  "(1)  That  tbe  said  Jane  B.  Eddy 
in  the  year  1879  liecame  and  was  a  mortgagee 
in  possession  of  said  premises.  (2)  That  the 
possession  of  said  premises  by  said  Jane  B. 
Eddy  was,  for  more  than  20  years  prior  to 
the  commencement  of  this  action,  exclusive^ 
hostile,  and  adverse  to  the  defendant  McCrea. 
(8)  That  by  reason  of  such  adverse  posses* 
sion  by  said  Jane  B.  Eddy  the  right  Of  plain* 
tiers  and  said  defendant  McCrea  to  redeem 
from  said  mortgage  is  barred."  Tbe  findings 
of  fact  are  conclusive  In  this  oeurt,  tbe  aflSrm- 
ance  of  the  Appellate  Division  having  been 
unanimousi  but  tbe  question  remains  wbetb» 
those  findings  suppo'rt  the  legal  conclusions 
and  the  Judgment  founded  tbei-eon.  That  tbe 
possession  of  Mrs.  Eddy  was  not  adverse  in 
tbe  ordinary  sense  of  tbe  term  Is  quite  ap- 
parent, for  sbe  entered  with  the  consent  of 
the  owner  of  tbe  equity  and,  as  found,  became 
a  mortgagee  In  possession- of  the  premises. 
Under  our  statutes,  contrary  to  tbe  common 
law,  a  mortgage  creates  no  estate  In  tbe  land, 
but  is  merely  a  lien  on  tbe  mortgaged  prem* 
tees.  Since  his  right  to  recover  the  premises 
in  ejectment  upon  default  has  been  abrogated 
by  the  statute,  one  cannot  become  a  mort- 
gagee in  possession  unless  his  entry  Is  witlk 
tbe  ccmsent  of  tbe  owner  of  the  equity  of  re- 
d^nptlon,  express  or  implied.  Howdl  t. 
lieavltt.  95  N.  Y.  617 ;  BaTson  v.  Mnlllgan. 
191  N.  T.  306,  84  N.  E.  75.  Therefore,  when 
a  mortgagee  enters  Into  possession  with  Bucb 
consent,  it  is  in  no  sense  in  hostility  to  tbe 
title  of  tbe  mortgagor.  In  Pa'dker  v.  Roches- 
ter &  S.  R,  R.  Ca,  17  N.  Y.  283,  It  is  said  by 
Judge  Pratt:  "  •  •  •  The  mortgagee  holds 
simply  a  chose  in  action,  secwred  by  b  lien 
upon  tbe  land.  Since  the  Revised  Statutes 
there  is  not  an  attribute  left  In  tbe  mort- 
gagee, before  foreclosure,  upon  which  be  can 
make  any  pretense  for  a  claim  of  title;  for 
tbe  mere  right,  where  be  goes  into  possession 
by  the  consent  of  tbe  mortgagor,  to  retain 
possession,  is  not  an  attribute  of  title."  In 
Trimm  v.  Marsh,  64  N.  Y.  599,  13  Ami  Rep. 
623,  It  was  held  that  the  legal  title  to  the 
mortgaged  premises  remains  in  tbe  mort- 
gagor, and  that  title  is  not  affected  by  de- 
fault in  payment,  or  by  surrender  of  posses- 
sion to,  or  the  taking  of  possession  by,  the 
mortga^.  In  that  case  Judge  Earl  said: 
"How  con  the  mere  possession  change  the 
title  from  tbe  mortgagor  to  the  mortgagee,  or 
in  any  way  diminish  the  estate  of  the  one  or 
enlarge  tbe  estate  of  tbe  other?  Before 
taking  possession  the  mortgagee  had  a  mere 
lien  upon  tbe  real  estate  pledged  for  tbe  se- 
curity of  his  debt.  After  possession  he  has 
in  his  possession  tbe  property  pledged  as  bis 
security,  the  title  remaining  as'  It  was  before. 
The  mortgagor's  title  Is  still  a  legal  one.  with 
all  tbe  Incidents  of  a  legal  title  subject  to  tbe 
pledge,  and  tbe  mortgagee's  Interest  is  still 
a  mere  debt  secured  by  tbe  pledge.  If  the 
mortgagee  should  die  in  possession,  tbe  debt 
would  still  go  to  bis  personal  a-epresentatlves 
to  be  administwed  as  peraoual  estate^  andtbe 
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mortgasor'a  title  would  go  to  hli  helra."  In 
the  same  case  J^ddge  Keynolds  mid:  "In  studl 
case  the  credttor,  instead  of  leaving  liia  debt- 
or in  poBse^sicm  and  relying  apon  his  IntaiH 
glble  legal  lien  for  his  secnrlty,  takes  the 
thing  pledged  in  his  own  possession,  and  en- 
]0}-a  its  use  until  his  debt  is  paid.  He  must 
account  for  profits  and  waste  to  bis  debtor, 
and  when  tiis  debt  is  paid  by  the  receipts  of 
rents  and  profits,'  or  in  any  other  manner,  his 
lien  Is  extinguished  and  his  possession  la  no 
longer  Jnstifled  by  law." 

Though,  as  we  baVe  seen,  the  surrender  of 
possession  by  the  mortgagor  to  the  mortgagee 
confers  no  title  upon  the  latter,  still  it  is  set- 
tled law  that  in  such  case  ejectment  cannot 
be  maintained  bj  the  mortgagor  against  the 
mortgagee,  but  be  must  resort  to  an  action  In 
equity  to  redeem  (Phyfe  t.  Riley,  16  WeaO, 
248,  30  Am.  Dec.  65;  Chase  t.  Feck,  21  N.  T. 
581),  and  the  only  question  remaining  la 
whether  the  plaintiffs  and  their  co-owners 
have  lost  their  right  to  that  relief  by  iha 
lapse  of  time.  Before  the  enactment  of  the 
present  Code  tlierie  was  no.  proylslon  of  law 
specially  prescribing  the  timia  in  which  such 
actions  mnst  be  Instituted,  bdt  It  was  held 
that  they  fell  within  secUon  97  of  the  old 
Code  which  ptescribed  tbat  actions  for  relief 
not  otherwise  specially  provided  for  must  be 
brought  within  10  years.  Miner  v.  Bedkman, 
50  N.  X.  337;  HubbeU  t.  Sibley,  60  N.  T.  468. 
In  the  former  case  it  was  held  Uiat  the  cansd 
«f  action  did'  not  accrue  at  least  until  the 
mortgagee  entered  into  possession.  That  was 
all  that  was  necessary  to  decide  in  that  caae^ 
The  learned  Judge  who  wrote  for  the  court, 
however,  said  further:  "The  statute,  I  think, 
would  not  then  commence  running  had  the 
defendanlB  or  their  grantor  entered  and  con- 
tinued in  possession,  avowedly  as  mortgagees^ 
and  would  not  run  while  they  so  held,  for  the 
reason  that  it  is  a  continuing  right  of  the 
owner  to  pay  off  and  discharge  a  mortgage, 
and,  by  So  doing,  regain  the  possession  of  the 
land."  This  was  the  state  of  Judicial  author- 
ity when  the  present  Oode,  prepared  by  Mr. 
Throop,  was  enacted.  The  section  before  us, 
as  already  said,  is  new.  In  bis  note  to  the 
section  Mr.  Throop  says:  "One  of  the  ques- 
tions which  has  given  rise  to  much  conflict  of 
opinion  Is  that  relating  to  the  application  of 
the  statute  of  limitations  to  such  a  case  [to 
redeem]."  He  refers  to  the  Miner  and  Hub- 
beU Cases,  and  suggests  that  in  analogy  to 
other  actions  for  the  recovery  of  real  estate 
the  period  prescribed  should  be  20  years  In- 
stead of  10.  In  the  section  as  drawn  by  him 
and  enacted  l^  the  iLeglslature  we  find  the 
words  "unless  be  or  they  [nxortgagee  In  pos- 
sesion and  thclse  claiming  under  bim]  have 
contlnnonsly '  maintained  an  adverse  posses- 
sion of  the  mortgaged  premises  for  twenty 
years  after  a  breach  of  a  condition  of  the 
mortgage."  The  use  of  the  word  "adverse," 
86  N.E.-30 


In  the  light  of  the  previous  Intimation  by  this 
court  In  the  Miner  Case  seems  to  indicate 
very  clearly  that  it  was  the  intention  of  the 
LeglBlatnre  to  lncori>orate  that  intimation  or 
dictum  into  the  statute  law.  It  is  admitted 
by  the  learned  Judge  who  wrote  for  the  Appel- 
late DivisicMi  that  the  possession  of  the  re- 
spondents was  not  adverse,  but  he  thought 
that  the  word  "adverse"  was  not  to  be  con- 
strued in  the  same  sense  as  that  in  which  it 
is  used  In  the  sections  of  the  Code  relative 
to  the  time  for  the  bringing  of  other  actions 
in  regard  to  real  property.  He  was  led  to 
this  conclusion  by  the  consideration  that,  if 
the  term  "adverse"  was  to  be  given  its  ordi- 
nary meaning,  there  would  be  practically  no 
limitation  of  time  on  the  institution  of  ac- 
tions to  redeem,  for,  as  be  argues,  if  the 
mortgagee  enters  without  the  consent  of  the 
mortgagOE,  be  is  a  mere  tre^asser,  bis  pos- 
session is  unlawful,  and  he  can  be  ousted  in 
ejectment,  and  the  action  to  redeem  Is  un- 
necessary ;  or,  if  he  enters  with  the  consent 
of  th^  mortgagor,  h^  becomes  a  mortgagee  in 
possession,  and  the  statute  never  commences 
to  run.  I  think  the  learned  Judge  is  some- 
what in  error  In  thinking  that  under  the  ordi- 
nary definition  of  the  word  "adverse"  there 
can  be  no  case  to  which  the  section  applies. 
The  mortgagee  might  enter  with  the  consent 
of  the  mortgagor  and  thps  become  a  mort- 
gagee in  possession.  .  He  might  thereafter 
assume  to  convey  the  land  as  the  absolute 
owner  thereof.  In  that  sltuatlcHi.  the  posses- 
sion of  the  grantee  of  the  mortgagee  would  be 
plainly  adverse,  or  there  might  be  such  a  re- 
pudiation by  the  mortgagee  of  his  relation  as 
such  to  the  mortgagor  as  would  set  the  stat- 
ute runnhig.  The  section  would  also  apply 
to  the  cases  of  all  lienors  and  Incumbrancers. 
But  whatever  force  there  may  be  in  the  argu- 
ment of  the  learned  court,  it  cannot  justify 
the  unqualified  elimination  of  the  word  "ad- 
verse" from  the  statute,  yet  this  Is  precisely 
what  the  decision  below  has  done.  No  sug- 
gestion of  a  possible  Interpretation  of  the 
word  "adverse"  is  attempted.  It  Is  simply 
ignored.  If  the  Legislature  Intended  that  20 
years'  possession  as  mortgagee  merely  should 
bar  an  actioa  to  redeem.  It  is  difficult,  if  not 
impossible,  to  see  why  It  rei^ulred  that  such 
possession  should  be  adverse.  It  may  be  un- 
fortunate that  so  long  a  period  should  be  per- 
mitted dmring  which  the  title  to  land  can  bn^ 
unsettled,  but  the  remedy  is  with  the  Legis- 
lature. The  courts  are  not  justified  In  dis- 
regarding Its  express  enactment 

The  Judgment  appealed  from  should  be  re- 
versed and  a  new  trial  granted,  with  costs 
to  abide  the  final  award  of  costs. 

GKAT,  EDWAED  T.  BARTLETT,  WER- 
NER, HAIGHT,  WILLARO  BARTLETTT, 
and  HISCOCK,  JJ.,  concur. 

Judgment  reversed,  et& 
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PBWPLB  ex  rel.  BROWNEJLL  t.  BOARD  OF 

ASSESSORS  OF  CITY  OF  BUFFALO. 

(Court  of  Appeals  of  New  York.    Oct  23,  1908. 

On  Rehearing,  Dec.  18,  1908.) 

1.  Municipal  Cobpobations  (i  111*)— Com- 
mon Council— Obdinancb»— Power  to  En- 
act. 

The  power  of  a  city  council  to  enact  or- 
dinances is  limited  to  those  not  inconsistent  with 
the  charter  or  the  state  laws. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  246;  Dec.  Dig.  I 
111.*] 

2.  Municipal  Cobpobations  (§  292*)— Public 
Impbovements— Petition— Signing. 

Where  a  city  charter  jjrovided  as  to  public 
improvements  that  the  petition  should  be  applied 
for  by  a  majority  of  the  resident  owners,  but 
there  was  no  requirement  that  such  owners  must 
apply  in  person,  their  duly  authorized  agents 
or  attorneys  were  entitled  to  appear  for  tnem, 
and  to  fill  in  the  date  of  signing  after  their 
signatures. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  768-771 ;  Dec.  Dig. 
i  292.*] 

8.  Municipal  Cobpobationb  (8  295*)- Public 
lmfbovb3(ent8  —  boabd  of  assessobs— ju- 
risdiction. 

Under  Buffalo  City  Charter  (Laws  1891, 
pp.  221,  222,  c.  105,  |{  398,  399),  as  amended 
by  Laws  1900,  p.  1538,  c.  707,  requiring  peti- 
tions for  improving  and  paving  streets  to  be 
submitted  to  the  board  of  assessors,  who  are 
required  to  certify  to  certain  facts,  such  board 
has  no  jurisdiction  to  determine  questions  of  law 
as  to  the  form  of  the  petition  and  the  manner 
in  which  the  names  were  signed. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  789;    Dec.  Dig.  i 

4.  Municipal  Cobpobations  (J  321*)- Pav- 
ing Streets  —  Petition— Assessors — Qeb- 
tiptcate— Review— Cebtiorabi— Fraud. 
Buffalo  City  Charter  (Laws  1891,  pp.  221, 
222,  c.  105.  {§  398,  399),  as  amended  by  Laws 
1900,  p.  1538,  c.  707,  relating  to  the  paving 
of  streets,  provides  that  improvement  be  appliea 
for  by  a  majority  of  the  resident  owners  of 
lands  fronting  on  the  street  representing  at 
least  two-fifths  of  all  the  frontage  of  the  lands 
on  the  street  or  alley  to  be  improved,  or,  if 
the  improvement  is  to  l>e  made  along  one  part 
of  such  street  or  alley,  then  it  must  be  peti- 
tioned for  by  a  majority  of  such  resident  owners 
of  the  lands  representing  at  least  two-fifths  of 
all  the  land  fronting  on  the  part  of  such  street 
or  alley  to  be  improved,  and  requires  the  board 
of  assessors,  to  which  the  petition  is  referred, 
to  return  the  same  to  the  common  council  with 
a  certificate  as  to  the  facts  required  which 
shall  be  conclusive  as  to  such  facts.  Beld, 
that  a  certificate  of  the  assessors  that  a  peti- 
tion contained  the  names  of  a  majority  of  the 
resident  owners  of  the  land  fronting  on  a  poi^ 
tion  of  the  street  to  be  improved,  that  they 
represented  two-fifths  of  the  frontage,  and  that 
the  lands  had  not  been  divided  to  effect  such 
majority,  was  not  reviewable  by  certiorari,  not- 
withstanding the  assessors  erred  in  counting  the 
number  of  resident  owners,  or  proceeded  on  an 
improper  theory,  where  there  was  no  alie^tion 
or  claim  that  they  acted  fraudulently  or  in  bad 
faith,  or  that  they  intentionally  omitted  to 
count  persons  as  owners  whom  they  knew  to  be 
such. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g  840;  Dec.  Dig. 
i  32l.*] 


Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Departmoit 

Certiorari  by  the  People,  on  relati<»i  of 
William  C.  Brownell,  to  review  the  action 
of  the  Board  of  Asaesaora  of  the  City  of 
Buffalo,  certifying  certain  facts  in  favor  of 
a  public  Improvement  From  an  order  of 
the  Appellate  Division  (127  App.  Div.  Sol, 
111  N.  Y.  Supp.  92A),  affirming  an  order  de- 
nying a  motion  to  quash  or  supersede  the 
wrlj:  (109  N.  Y.  Supp,  901),  the  Board  of  Aa- 
sessors  appeals.    Reversed. 

Samuel  F.  Moran,  for  appellant.  Frank 
F.  Williams,  for  respondent. 

HAIGHT,  J.  On -or  about  the  11th  day  of 
November,  1907,  a  petition  waa  presetted  to 
the  common  council  of  the  dty  of  Buffalo  by 
alleged  property  owners  liable  to>  be  assessed 
for  Improvement  of  Broadway  in  the .  city 
of  Buffalo,  from  Herman  -street  to  Bailey 
avenue,  praying  that  the  same  may  be  payed 
with  (^rman  rock  asphalt  The  petitlMi 
appears  to  have  been  received  by  the  com- 
mon council,  and  referred  to  the  board  of 
assessors  for  tiie.  purpose  of  having  that 
board  determine  whether  the  petition  waa 
signed  by  a  majority  of  the  resident  owners 
of  real  estate  fronting  upon  the  street,  and 
as  to  whether  the  signers  were  the  owners 
of  two-fifths  of  the  land  so  fronting,  and  as 
to  whether  the  lands  had  been  divided  for 
the  purpose  of  Meeting  such  majority.  On 
the  18th  day  of  November,  1907,  the  board  of 
assessors  returned  the  petition  to  the  com- 
mon council,  with  its  certificate  thereto  at- 
tached, in  which  It  Is  certified  that  the  peti- 
tion was  signed  by  a  majority  of  the  resi- 
dent owners  of  lands  fronting  on  that  part 
of  the  street  In  and  along  which  the  improve 
ment  was  sought  to  be  made,  and  that  audi 
owners  represented  at  least  two-fifths  of  ali 
the  land  frontlss  on  that  part  of  the  street, 
and  that.  In  the  Judgment  of  the  assessors, 
none  of  the  lauds  had  been  divided  for  the 
purpose  of  effecting  such  majority.  There- 
upon the  common  council  ordered  the  street 
to  be  repaved  in  the  maimer  provided  for  in 
the  petition,  and  directed  the  board  of  as- 
sessors to  make  an  assessment '  of  the  cost 
thereof  upon  the  real  estate  benefited  by  such 
Improvement  The  relator  then  presented  a 
petition  to  the  Supreme  (}ourt  praying  for  a 
writ  of  certiorari  directed  to  the  assessors, 
commanding  them  to  certify  and  return  to 
the  court  all  the  proceedings,  decisions,  and 
actions  of  the  board  had  and  made  in  the 
premises  to  the  end  that  the  decision  and 
certificate  by  the  board  may  be  reviewed  and 
corrected  upon  the  merits.  The  relator,  in 
his  petition,  alleged  that  the  certificate  of 
the  board  of  assessors  was  Incorrect  and  er- 
roneous and  contrary  to  law,  for  the  reason 
that  the  petition  of  the  property  owners  was 
not  signed  by  a  majority  of  the  resident  own- 
ers, on  the  part  of  the  street  In  which  the 
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improTemeut  was  to  be  made,  owning  and 
representing  at  least  two-flftha  of  all  the 
land  fronting  on  that  part  of  the  street; 
that  the  assessors  had  unlawfully  and  er- 
roneously counted  the  signatures  upon  the 
petition  signed  by  attorneys,  agents,  or  ex- 
ecutors; that  In  some  Instances  the  signers 
of  tbe  petition  had  not  written  opposite  their 
signatures  the  time  when  the  same  was  sign- 
ed,  but  that  other  persons  had  written  bu(^ 
time  in  their  stead;  that  tn  counting  and 
determining  the  number  of  resident  owners 
of  the  lands  fronting  on  that  part  of  the 
street  in  and  along  which  the  Improvement 
was  to  be  made,  for  the  purpose  of  making  a 
certificate  the  board  counted  only  one  such 
resident  owner  in  all  cases  where  premises 
fronting  on  the  street  were  owned  by  and 
assessed,  on  the  books  and  mtips  kept  by  the 
board  of  assessors,  to  two  or  more  persons 
as  owners;  that  29  of  such  resident  owners 
as  tenants  In  common  or  by  the  entirety  were 
not  counted  asi  such  resident  owners  by  said 
assessors;  that  the  total  number  of  such 
resident  owners  was  296,  atid  a  majority 
thereof  was  149,  and  that  the  total  number 
of  signatures  counted  and '  allowed  by  the 
board  of  assessors  was  146.  Upon  the  pres- 
entation of  such  petition  tbe  writ  was  allow- 
ed which  the  assessors  now  move  to  quash 
and  supersede. 

Inasmuch  as  the  motion  to  qnash  the  writ 
of  certiorari  ia  baaed  upon  the  petition  of  the 
relator,  the  question  presented  is  as  to  wheth- 
er its  allegations  are  sufficient  in  law  to 
authorize  the  issuing  of  the  writ.  The  char- 
ter of  the  city  of  Buffalo  (Laws  1801,  pp. 
221,  222,  c.  105,  i%  398,  399.  as  amended  by 
chapter  707,  p.  1538,  Laws  1900)  provides 
that  when  tbe  expense  of  any  work  or  im- 
provement for  paving  or  repairing  of  a  street 
shall  exceed  the  sum  of  |500  it  shall  not  be 
ordered  unless  "(1)  upon  the  TOte  of  three- 
fourths  of  all  the  members  elected  to  the 
common  council,  and  after  notice  of  tbe  in- 
tention to  order  it  shall  have  been  published 
three  times  a  week  for  two  weeks,  in  tbe 
official  paper  of  the  dly;  or  (2)  unless  it 
shall  be  applied  for  by  a  majority  of  the 
resident  owners  of  the  lands  fronting  on  the 
street  or  alley,  representing  at  least  two- 
fifths  of  all  the  feet  front  of  the  lands  on 
the  street  or  alley,  in  and  along  which  such 
improvement  is  to  be  made;  or  if  such  im- 
provement Is  intended  to  be  made  in  and 
along  only  part  of  such,  street  or  alley,  then 
by  a  majority  of  such  resident  owners  of 
the  lands,  representing  at  least  two-flfths 
of  all  the  lands  fronting  on  the  part  of  such 
street  or  alley  as  to  which  such  Improvement 
Is  to  be  made."  "The  board  of  assessors 
shall  return  the  application  of  tbe  common 
council,  with  its  certificate  thereon  as  to 
tbe  facts  required,  which  certificate  shall  be 
conclusive  as  to  the  facts.  The  board  of  as- 
sessors shall  also  certify  whether,  in  its 
Judgment,  any  of  the  lands  have  been  divid- 


ed tor  the  purpose  of  effecting  sncb  major- 
ity." 

Chapter  86  of  the  ordinances  of  the  city 
of  Buffalo  provides  that: 

"Section  1.  All  petitions  for  paving  or  re- 
paving  a  street  shall  be  first  filed  witb  tbe 
dty  clerk  and  by  him  transmitted  to  the 
board  of  aldermen. 

"Sec.  2.  •  •  •  Every  such  petition 
shall  be  void  unless  every  name  upon  it  shall 
be  tbe  bona  fide  signature  of  the  person  in- 
dicated by  such  name,  who  at  the  time  of 
tbe  signing  shall  have  written  opposite  bis 
signature  the  day  of  tbe  month  and  year 
when  Such  signature  was  written;  nor  shall 
any  such  petition  be  valid  unless  every  sig- 
nature appearing  thereon  shall  have  been 
written  with  ink  or  with  indelible  pencil, 
and  shall  bear  date  witbin  six  months  prior 
to  the  date  of  presentation  of  said  petition 
to  the  city  clerk.  Every  petition  which  does 
not  comply  in  all  respects  with  the  condi- 
tions prescribed  by  this  section  Shall  be  re- 
jected." 

It  must  be  conceded  that,  under  the  allega- 
tions of  the  petition,  there  was  an  error  in 
the  determination  of  tbe  board  of  assessors 
as  to  tbe  number  of  resident  owners;  that 
only  146  had  signed  the  petition,  and  It  re- 
quired 149  to  constitute  a  majority.  In  oth- 
er words,  tbe  petition  lacked  three  of  having 
a  majority  of  the  resident  owners.  It  will 
be  observed,  however,  that  the  relator  has 
failed  to  allege  that  there  was  any  intention- 
al omission  in  the  counting  of  tbe  names  of 
tenants  in  common,  or  Joint  tenants,  nor  is 
there  any  allegation  In  the  petition  that  the 
persons  signing  tbe  names  of  owners  as  at- 
torneys, agents,  or  executors  were  not  In  fact 
such  attorneys,  agents,  or  executors  author- 
ized to  sign  the  names  of  such  owners,  or 
that  in  the  writing  of  the  date  opposite  tbe 
signatures  of  the  owners  the  persons  so 
writing  the  same  were  not  authorized  by  the 
owners  so  to  do.  The  power  of  tbe  common 
council  to  enact  ordinances  is  limited  to 
those  whldi  are  not  inconsistent  with  the 
provisions  of  the  charter  or  of  the  laws  of 
the  state.  The  charter  has  not,  in  express 
terms,  provided  that  the  petition  shall  be 
physically  signed  by  the  resident  owner.  It 
is,  as  we  have  seen,  that  "it  shall  be  applied 
for  by  a  majority  of  the  resident  owners." 
There  is  no  provision  that  such  owners  must 
apply  in  person,  nor  does  any  reason  now  oc- 
cur to  us  why  they  may  not  appear  through 
their  duly  authorized  agents  or  attorneys, 
and  if  they  may  do  so,  It  would  seem  to  fol- 
low that  such  owners  may  authorize  the  fill- 
ing In  ot  the  date  of  such  signing  after  their 
signatures.  But  we  are  of  tbe  opinion  that 
tbe  board  of  assessors  was  not  called  upon 
to  determine  the  questions  of  law  which 
arise  upon  the  construction  of  the  provisions 
of  the  charter  and  of  the  ordinances  refftrred 
to.  The  petition,  as  we  have  seen,  is  address- 
ed to  the  common  council  an^  was  presented 
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to  It.  It  was  referred  to  the  board  of  assess- 
ors to  determine  certain  questions  of  fact 
which  vonld  appear  from  the  records  on  file 
In  that  office.  The  board  of  assessors  was 
not  a  part  of  the  law  departtneht  of  the 
city,  nor  were  its  members  authorized  or  re- 
quired to  determine  questions  of  law.  The 
form  of  the  petition  and  the  maimer  In 
which  the  names  were  signed  to  the  petition 
presented  questions  of  law  which  the  com- 
mon council,  through  Its  officer,  was  called 
upon  to  determine,  and  not  the  board  of  as- 
sessors. 

The  questions  referred  to  the  board  of  as- 
sessors, as  we  bare  seen,  were  three  in  num- 
ber: "(1)  Did  the  i>etitlon  contain  the  names 
of  a  majority  of  the  resident  owners  of  land 
fronting  upon  the  portion  of  the  street  to 
be  improved?  (2)  Did  they  represent  two- 
fifths  of  the  frontage;  and  (3)  had  the  lands 
been  divided  for  the  purpose  of  efCectIng 
such  majority?"  These  were  the  question* 
presented  to  the  assessors,  and  these  were 
the  questions  answered  by  their  certiflcata 
True,  as  we  have  seen  by  the  allegation  of 
the  petition,  the  assessors  erred  In  oounting 
np  the' number  of  the  resident  owners,  but 
errors  of  this  kind  are  liable  to  occur.  As- 
sessors cannot  always  keep  the  records  of 
their  office  up  with  the  frequent  changes  in 
the  ownership  of  real  estate.  Owners  are 
liable  to  die,  and  heirs  at  law  thereby  ber 
come  vested  with  the  title.  They  may  be 
numerous  and  scattered,  and  the  assessors 
may  not  always  be  able  to  determine  tbeli 
number  or  names,  and  for  a  time  may  be  left 
In  Ignorance  even  as  to  the  death  of  the  own- 
er. It  would  therefore  be  difficult  for  them 
always  to  be  accurate  In  determining  the 
number  of  the  owners.  It  was  doubtless  for 
this  reason  that  the  Legislature  saw  fit  to 
specifically  provide  that  their  "certificate 
Shall  be  conclusive  as  to  the  facts."  This 
provision  of  the  charter  appears  to  us  to 
be  controlling  uiton  the  right  of  the  relator 
to  review  the  work  of  the  board.  The  as- 
sessors may  have  omitted  In  this  case  to 
count  tenants  in  common  that  should  have 
been  counted.  They  may  have  failed  to  as- 
certain accurately  the  number  of  resident 
owners,  but  they  are  charged  with  no  fraud 
or  intentional  violation  of  their  duty;  and, 
in  the  absence  of  fraud  or  bad  faith,  their 
certificate  must  be  regarded,  as  the  statute 
provides,  conclusive  as  to  tbe  facts.  Matter 
of  Kleman,  ,62  N.  X.  437. 

Tbe  learned  Appellate  Division  appears  to 
have  entertained  the  view  that,  in  counting 
up  the  number  of  the  resident  owners,  they 
intentionally  omitted  some  of  tbe  tenants 
in  common,  and  only  counted  one  person  for 
each  lot,  thereby  adopting  a  wrong  basis 
of  counting.  We  do  not  think  the  petition 
sustains  the  contention  In  this  particular. 
We  have  quoted  the  wording  upon  this  point 
It  Is  to  the  effect  that  they  did  not  count 


but  one  such  resident  owner  i^en  there  were 
"two  or  more  persons  as  owners".;  but  there 
is  no  allegation  that  there  were  two  or  more 
resident  owners  that  they  Intentionally  omit- 
ted to  count  if  they  Imew  of  them.  There 
may.  be  2  or  more,  or  20  or  more  tenants  In 
common.  They  may  be  owners  of  an  undi- 
vided Interest,  and  may  not  be  resident  own- 
ers. We,  therefore,  conclude  that  the  con- 
tention of  the  Appellate  Division  Is  not  born« 
out  by  the  petition  under  review. 

The  orders  of  the  Appellate  Division  and 
the  Special  Term  should  be-  reversed,  and 
the  writ  of  certiorari  quashed  with  costs  in 
both  courts. 

CULI/EN,  C.  J.,  and  EDWARD  T.  BAET- 
LETT,  VANN,  WBRNBB,  HISCOCK,  and 
OHASB,  JJ.,  concur; 

Orders  reversed,  etc. 

On  Motion  for  Bchearlng. 

PEB  CUBIAM.  Motion  Cor  reargument 
denied,  without  costs. 


(U$  N.  T.  iO»)  . 
HAWKINS  V.  HAWKINS. 
(Court  of  Appeals  of  New  York.    Nov,  17, 190S,) 

1.  Husband  and  Wife  (i  288*)— Actton  fob 

SXPABATION  —  RlSHT  OF    OutLTT   WUV   TO 

StJPPOBI. 

Code  Civ.  Proc.  |  1762,  BubdB.  8,  4,  pro- 
vides that  a  wife  may  have  judgment  of  sep- 
aration and  for  support  where  abandoned  by 
the  husband,  and  where  he  refuses  to  provide 
for  her.  Section  1765  provideg  that  in  such 
an  action  defendant  may  set  up  in  justification 
plaintiff's  misconduct.  Beld,  that  where  a  wife 
sues  for  separation  and  support,  and  tbe  hus- 
band proves  that  liis  refusal  to  live  with  and 
support  her  was  the  result  of  his  discovery  of 
her  adultery,  he'  la  entitled  to  judgment,  DOt>- 
withstanding  tbe  husband  had  himself  Iieen 
guilty  of  adultery,  and  had  been  refused  an  ab- 
solute divorce  because  of  the  parties'  mutual 
guilt 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  J  1077 ;   Dec.  Dig.  i  288.*] 

2.  Husband  and  Wife  (|  288*>— Ddtt  of 
Husband  to  Support  Wifk— ADDWiafr  of 
Wife— Pailubk  to  Obtain  Divobck. 

That  the  court  had  previously  refused  to 
dissolve  the  marriage  because  of  the  parties' 
mutual  adultery  did  not  continue  in  full  force 
the  husband's  obligation  to  support  tbe  wife 
notwithstanding  her  guilt,  so  that  he  could  not 
urge  her  misconduct  as  a  defense  in  her  ac- 
tion for  separation  as  expressly  provided  by 
Code  Civ.  Proc  |  1765,  especially  where  It  was 
not  claimed  that  his  adultery  conduced  to  or 
mitigated  hers. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1077;    Dec  Dig.  S  28a»] 

8.  Husband  and  Wife  (i  288*)  —  Mutual 
Liabimties— StrppoBT  of  Wife. 

The  fact  that  the  wife's  right  of  dower  and 
of  administration  on  her  husband's  estate  con- 
tinued notwithstanding  her  adultery  so  long  as 
the  marriage  was  not  annulled,  and  that  it 
would  not  be  in  harmony  with  the  continuance 
of  those  rights  that  she  should  lose  ber  right 
to  support  would  not  precludp  the  husband  from 
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tiigfos  her  adnltenr  M  a  defense' to  her  action 
for  separation  and  .  support,  as  expressly  pro- 
vided by  Code  Civ.  Proc.  {  1765. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  f  1OT7;  Dec.  Dig.  |  288.*] 

4.  Husband  and  Wife  (f  288*)— Conjuoai. 
Rights  or  Wirs—ISrFEOT  of  wifb's  ADin> 
TERY — Rule  of  Ecclesiagtioai.  Law. 

Under  the  ecclesiastical  law  of  Kngland, 
the  loss  to  a  wife  of  the  right  of  sfipport  by 
her  husband  because  of  her  adultery  was  not 
prevented  by  a  similar  fault  of  her  husband. 

fEM.  Note.— For  other  cases,  see  Huaband  and 
Wife,  Cent.  Dig.  {  1077;   Dec.  Dig.  {  28&*] 

5.  Statutes  (8  214*) — Constbuction— Pbao-' 
TICK  OF  Otheb  Jubisdictions. 

Though  the  ecclesiastical  law  of  Bngland 
is  no  part  of  the  common  law  adopted  in  New 
York,  the  courts  of  the  state  in  determining  the 
effect  of  a  state  of  facts  arising  under  a  stat- 
ute relating  to  actions  for  separation  may  con- 
sider the  effect  given  to  such  facts  by  the  ec- 
clesiastical court,  which  had  jurisdiction  of  the 
same  subject. 

[E3d.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  §  214.*] 

Collen,  C.  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlslou,  Second  Department 

Separation  action  by  Jennie  F.  Hawkins 
against  Daniel  A.  Hawkins.  From  a  judg- 
ment of  the  Api>ellate  Division  (121  App.  Div. 
896,  106  N.  Y.  Supp.  889)  afBrm-lng  a  judg- 
ment for  plaintiff,  defendant  aiipeals.  Re- 
versed, and  new  trial  granted. 

John  McCormIck,  for  appellant  Andrew 
J.  Sblpman,  for  respondent 

HISCOCK,  J.  This  action  is.  one  brongbt 
by  tbe  respondent  to  procure  a  judgment  of 
separation  from  ber  husband,  the  appellant, 
and  to  compel  snitable  provision  for  her  sup- 
port and  maintenance.  Its  determination  will 
be  governed  by  the  application  to  rather  un- 
nsaal  facta  of  sectlcHis  1762  and  1765  of  the 
Code  of  Civil  Procedore. 

Section  1762  provides  that  a  wife  may  have 
Judgment  of  separation  and  for  sopi^rt  for 
either  of  the  following  causes:  "*  *.  * 
(Si  The  abandonment  of  the  plaintiff  by  tbe 
defendant  (4)  *  *  *  the  neglect  or  re- 
fusal of  tbe  defendant  to  provide  for  her." 
Tbe  respondent  alleged  and  has  proved  that 
at  a  certain  date  the  amiellant  left  her,  and 
since  then  lias  refused  eitlier  to  live  with 
her  or  support  her,  and  on  tbe^e  facets  she 
would  be  entitled  to  the  judgment  which 
was  awarded  to  her  In  the  court  below.  Pot 
section  1765  provides  that  In  sucJI^  an  actj<m 
as  this  "the  defendant  may  set  up,  in  justi- 
fication, the  misconduct  of  the  plaintiff;  and 
ttiat  If  that  defense  is  established  to  the 
satisfaction  of  the.  court,  the  defendant  Is 
entitled  to  judgment"  Under  this  section 
the  appellant  alleged,  and  has  established 
beyond  controversy,  that  his  refusal  to  live 
with  and  support  the  respondent  immediately 
followed  and  was  the  result  of  bis  discovery 
that  abe  had  been  guUty  of  adultery.     On 


these  tacts,  added  to  the  others  i^bove  stated, 
appelant  unquestionably  would  be  entitled 
to  Judgment  dismissing  the  action,  for  it  is 
settled  tliat  the  adultery  of  tlie  wife  relieved 
the  husband,  from  the  obligation  to  support 
bet,  and  such  miscopduct  is  a  defense  to  an 
action  of  this  character.  Doe  v.  Roe,  23  Hun, 
19;  Deister  v.  Deialer,  58  App.  Div.  207,^69 
N.  Y.  Supp.  326;  People  ex  rel.  Keller  v. 
Shrady,  40  App.  Div.  460,  58  N.  Y.  Supp. 
143.  See,  also.  Nelson  on  Divorce  and  Sep- 
aration, i  429;  Decker  v.  Decker,  193  111. 
285,  294,  61  N.  E.  1108,  55  L.  B.  A.  697,  86 
Am.  St  Rep.  325. 

But  still  further  facts  are  established  wliicfa 
It  is  claimed  materially  qualify  the  force 
of  those  last  recited.  It  appears  that  the 
appellant  was  guilty  of  adultery  before  the 
respondent,  although  not  known  to  the  lat- 
ter at  the  time  of  her  offense,  and  that  in 
an  action  brought  by  the  former  for  absolute 
divorce  the  latter  made  a  counterclaim  based 
apon  the  appellant's  wrongdoing,  and  the 
court  on  familiar  principles  refused  to  grant 
relief  to  either  party.  Under  these  circum- 
stances, tlie  respondent  argues  in  support  of 
her  Judgment  tiiat  the  appellant's  piisconduct 
somehow  prevents  him  from  successfully  urg- 
ing hers  under  section  1765  as  a  defense  to 
this  action,  and  especially  that,  Inasmuch  as 
the  court  refused  to  dissolve  the  marriage 
obligation  on  account  of  the  said  mutual, 
act?  of  adultery,  said  obligation  continues  in 
full  force  notwithstanding  those  acts,  and  as 
an  incident  thereto  the  appellant  can  be  com- 
pelled to  support  bis  wife.  I  am  pnable  to 
agree  with  these  contentions.  In  the  first 
place,  and  disregarding  for  the  moment  the 
judgment  in  the  divorce  action,  it  is  tc  be 
kept  In  mind  that  the  respondent  is  not  bas- 
ing her  action  on  genera!  principles  of  law 
under  which  the  court  might  be  urged  some- 
how to  set  off  and  balance  against  each  other 
the  mutual  misdeeds  of  the  parties,  and  so 
leave  the  respondent  with  all  her  original 
marital  rights  and  claims  unimpaired.  On 
the  other  hand,  her  right  of  action  is  based 
on  and  limited  by  the  absolute  statutory  pro- 
visions which  have  been  quoted.  One  of  these 
in  effect  provides  that  even  though  she  es- 
tablishes the  usual  elements  of  an  action  for 
separation  and  support,  she  will  not  be  al- 
lowed such  aflirmative  relief  based  on  the 
marriage  contract  which  she  herself  has  dis- 
regarded. It  does  not  favor  an  assertion  of 
marital  obligations  which  is  accompanied  or 
preceded  by  their  violation.  This  being  so. 
and  it  fully  appearing  that  respondent  liad 
been  guilty  of  misconduct  which  is  made  a 
bar  under  the  statute  to  her  recovery,  I  fall 
to  see  how  it  Justifies  or  excuses  her  mis- 
conduct or  changes  the  nature  of  her  act, 
or  avoids  the  consequences  thereof,  or  con- 
tributes an  element  of  support  to  ber  cause 
of  action,  to  prove  that  her,  husband  also  at 
some  time  has  been  guilty  of  a  similar  vior 
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latlon.  And  especially  is  this  so  where,  as 
here,  there  Is  no  claim  that  the  latter  vio- 
lation, even  as  a  matter  of  moral  influence, 
conduced  to  or  mitigated  the  evil  of  the  for- 
mer. It  is  also  to  be  borne  In  mind  that 
this  Is  not  a  case  where  the  husband  has  been 
continuing  and  living  In  profligacy  while  be 
cast  his  wife  off  for  a  single  offense.  Of 
course,  if  the  appellant  were  seelcing  affirma- 
tive relief,  his  conduct  would  be  Important 
and  subject  to  the  strictest  scrutiny,  and 
no  other  rule  should  be  applied  to  him  than 
is  being  urged  against  the  respondent.  But 
he  is  not  The  respondent  alone  is  seelclng 
legal  relief  and  In  my  opinion  the  only  ma- 
terial question  relates  to  her  act.  Neither 
do  I  perceive  how  the  force  of  this  reasoning 
tnd  conclusion  if  otherwise  correct  is  affect- 
ed or  Impaired  by  the  decree  In  the  divorce 
action.  On  the  other  hand,  the  logic  of  that 
Judgment  which  refused  relief  with  respect 
to  the  marriage  obligation  to  the  husband 
who  bad  been  guilty  of  violating  It  seems  to 
aid  the  appellant  rather  than  otherwise.  Cer- 
tainly If  the  respondent  Is  permitted  to  main- 
tain this  action  notwithstanding  her  adultery, 
she  will  be  enabled  to  secure  part  of  the  very 
relief  which  was  denied  to  her  In  the  former 
action  because  of  such  adultery. 

There  was  nothing  In  that  decree  which 
technically  bars  the  appellant  from  urging 
the  respondent's  adultery  as  a  defense  In  the 
present  action.  It  refused  to  give  him  af- 
firmative relief  on  account  thereof  in  the 
former  action  because  of  his  own  similar 
fault,  but  that  is  not  Inconsistent  with  bis 
right  to  urge  the  same  act  under  the  ex- 
press provisions  of  the  statute  as  a  defense 
to  the  wife's  request  for  affirmative  relief 
In  this  action. 

But  It  Is  urged  that,  the  court  having  re- 
fused to  dissolve  the  marriage  tie,  all  the  ob- 
ligations of  that  contract.  Including  that  of 
support  of  the  wife  by  the  husband,  must 
remain  In  full  force.  And  as  sustaining  this 
view  reference  Is  made  to  the  expression  in 
Wood  V.  Wood,  2  Paige  Ch.  108,  that,  "if 
both  parties  (to  a  divorce  action)  are  guilty, 
neither  has  any  claim  to  relief ;  and  they  are 
In  that  case  suitable  and  proper  companions 
for  each  other,"  and  to  the  remark  in  Beeby 
V.  Beeby  (1  Hag.  Ecd.  790) :  "It  Is  not  unfit 
If  he  *  *  •  who  has  violated  his  mar- 
riage vow  should  be  barred  of  his  remedy. 
The  parties  may  live  together  and  find  sources 
of  mutual  forgiveness  in  the  humiliation  of 
piutual  guilt"  T  do  not  attribute  to  these 
opinions  and  to  the  decree  any  such  signif- 
icance or  effect  as  Is  claimed  for  them,  but 
think  that  the  only  meaning  legitimately  to 
be  deduced  from  them  is  that  the  court  will 
not  give  afllrmatlve  relief  to  mutually  guilty 
husband  and  wife  by  dissolving  the  marriage 
contract,  but  will  leave  them  where  it  finds 
them  subject  to  whatever  burdens  of  that 
•  relation  still  remain,  and  the  conclusion  is 
not  Justified  that  such  a  decree  amounts  to 
an  adjudication  that  all  of  the  original  obliga- 


tions remain  unimpaired.  Independent  of 
any  statutory  provision,  it  might  be  question- 
ed whether  a  wife  who  has  been  guilty  of 
adultery  may  successfully  insist  that  her  hus- 
band shall  live  with  or  support  her,  even 
though  the  court  has  refused  to  dissolve  the 
marriage  relation  because  of  his  similar  fault 
Certainly  the  decree  denying  dissolution  does 
not  preserve  or  confer  such  right  in  view  of 
the  express  provisions  of  section  1765  that 
the  misconduct  of  the  wife  shall  be  a  bar 
to  her  right  to  support,  for,  of  course,  the 
tiegislature  has  the  undoubted  right  to  an- 
nex this  consequence  to  her  misconduct  and 
necessarily  the  provision  making  her  miscon- 
duct a  bar  to  an  action  for  support  must 
apply  to  a  case  where  there  hal^  been  no 
decree  dissolving  the  marriage  on  account  of 
adultery.  If  there  had  been  a  decree  of 
divorce,  there  would  be  no  occasion  for  the 
exemption  of  the  husband  from  liability  for 
support  as  a  result  of  such  misconduct. 

Neither,  In  view  of  the  statutory  provision 
to  which  reference  has  been  made,  does  it 
avail  as  an  argument  to  say  that  the  wife's 
right  of  dower  and  of  administration  on  her 
husband's  estate  and  possibly  various  other 
rights  continue  notwithstanding  her  adultery, 
so  long  as  the  marriage  has  been  allowed  to 
remain  undissolved,  and  that  it  Is  not  in 
harmony  with  the  continuance  of  these  rights 
that  she  should  lose  her  right  to  support 
This  Is  a  matter  of  statutory  policy.  It  can- 
not be  doubted  that  the  Legislature  would 
have  the  power  to  cancel  her  right  of  dower 
and  administration  because  of  mere  adultery 
without  a  decree  of  divorce  founded  thereon, 
and,  if  it  had  so  enacted,  I  can  hardly  be- 
Meve  that  she  would  have  avoided  the  re- 
sults of  her  misconduct  by  proving  that  at 
some  time  her  husband  had  committed  a 
similar  sin.  It  has  been  expressly  held  other- 
wise In  England.  Bostock  v.  Smith,  S4 
Bear.  57. 

Authorities  are  not  wanting  to  sustain  the 
proposition  that  Independent  of  any  statu- 
tory provision  such  as  we  have,  the  destruc- 
tive consequences  to  her  conjugal  rights  of 
the  wife's  adultery  are  not  prevented  or 
compensated  and  avoided  by  similar  fault 
of  her  husband.  Oovler  v.  Hancock,  6  Dum- 
ford  ft  East  603,  was  an  action  to  recover 
for  necessaries  furnished  to  a  wife  living 
apart  from  her  husband.  It  appeared,  how- 
ever, that  she  had  committed  adultery  after 
leaving  him,  and  it  was  held  that  this  ex- 
onerated him  from  liability  for  her  support 
although  he  had  first  committed  a  similar 
act  and  had  otherwise  treated  her  cruelly. 
In  Bostock  V.  Smith,  34  Beav.  57,  It  was 
held  that  the  wife  who  left  her  husband 
and  committed  adultery  came  within  the 
statute  forfeiting  her  dower  for  such  offense, 
even  though  she  left  her  husband  In  conse- 
quence of  his  gross  misconduct  "which  was 
such  as  would  Justify,  if  anything  could  Jus- 
tify her  act  But  nothing  could  Justify  it." 
in  Stlmpson  v.  Wood  ft  Son,  L.  J.  (37  Q.  B.) 
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485,  It  was  In  effect  held  tbat  a  wife  Uring 
In  adultery  lost  all  right  of  snpport,  al- 
though her  husband  was  doing  the  same 
thing.  In  CuUey  v.  Charman.  L.  R.  (7  Q. 
B.  DiT.)  89,  it  was  said  by  Hawkins,  J.: 
"I  do  not  think  there  is  any  need  to  cite 
authorities  to  show  that  a  husband  Is  not 
bound  at  common  law  to  maintain  a  wife 
who  has  been  guilty  of  adultery  and  who  Is 
living  apart  from  him."  In  Hope  v.  Hope, 
1  S.  &  T.  W,  It  appeared  that  each  party 
bad  sought  divorce  for  the  adultery  of  the 
other,  and  had  been  denied  relief  on  account 
of  their  mutual  misdeeds;  that  thereafter 
the  wife  applied  for  a  decree  of  restitution 
of  marital  rights,  which  In  Its  important  as- 
pects was  like  the  present  case,  an  action 
to  compel  support  It  was  urged  "that  co- 
habitation is  a  duty  resulting  from  mar- 
riage, and  that  neither  party  can  withdraw 
from  cohabitation  without  the  judgment  of 
a  court,  which  in  this  case  the  husband  not 
only  had  not  obtained,  but  having  asked  the 
proper  tribunal  to  release  bim  from  that 
duty  his  prayer  was  rejected;  and,  secondly, 
tbat  the  guilt  of  each  being  the  same  their 
mutual  delinquencies  were  compensated  and 
both  were  restored  to  their  original  position 
as  innocent  parties."  The  court  overruled 
both  contentions.  And  to  the  same  effect  are 
the  cases  of  Drummond  t.  Drummond,  2 
Swabey  &  T.  274,  and  Otway  v.  Otway,  L.  E. 
(13  P.  D.)  141.  It  may  be  said  that  these 
later  English  decisions  are  based  on  the 
principles  of  the  ecclesiastical  law,  which 
have  not  been  adopted  ta  this  country,  and 
therefore  are  not  applicable.  There  may  be 
controversy  as  to  bow  far  the  ecclesiastical 
law  has  been  adopted,  and  It  may  be  con- 
ceded for  argument  tbat  these  decisions  would 
not  be  useful  In  interpreting  the  meaning 
of  our  statutes.  When,  however,  the  words 
of  a  statute  being  plain,  certain  facts  have 
been  developed  under  It,  we  have  a  right  to 
consider  what  effect  another  court  exercising 
jurisdiction  over  the  same  general  subject 
and  governed  by  principles  not  unlike  those 
embodied  In  our  statute  has  given  to  similar 
facta. 

As  was  said  by  Judge  Folger  in  Brlnkley 
V.  Brlnkley,  50  N.  Y.  185,  190,  10  Am.  Hep. 
460:  ••*  •  *  Though  It  has  been  held 
that  the  ecclesiastical  law  of.  England  Is 
not  a  part  of  the  common  law  of  that  coun- 
try, and  Is  no  part  of  the  common  law  there- 
of adopted  in  this  state,  •  •  •  yet,  when 
by  our  statutes  any  part  of  the  Jurisdiction 
exercised  by  these  courts  was  given  to  our 
courts,  the  settled  principles  and  practice  of 
those  courts  became  a  precedent  and  a  guide 
for  our  courts."  The  case  of  People  ex  rel. 
KeUer  v.  Sbrady,  40  App.  Div.  4fl0,  68  N.  Y. 
Si9p.  143,  has  not  been  overlooked,  where- 
in it  is  written  by  Judge  Barrett  that  in 
criminal  proceedings  against  the  husband 
for  abandonii^$  his  wife  it  would  not  be  a 
defoise  to  show   tbat   the  wife  had   been 


guilty  of  adultei7,  It  also  appearing  that  the 
defendant  had  been  first  guilty  of  similar 
fault  which  would  prevent  him  from  pro- 
curing a  dissolution  of  the  marriage.  It  Is, 
however,  to  be  noted  that  what  was  thus 
said  was  not  necessary  to  the  decision  of  the 
case;  and,  secondly,  that  it  was  expressly 
directed  to  the  proposition  that  under  such 
circumstances  the  husband  would  be  bound 
not  to  permit  his  wife  to  become  a  "public 
charge."  Independent  of  the  Ck)de  provision 
and  as  a  matter  of  public  policy,  there  very 
well  might  be  a  distinction  between  proceed- 
ings by  the  guilty  party  for  her  Individual 
boieflt  and  those  instituted  In  behalf  of  the 
people  to  prevent  the  burden  of  a  public 
charge. 

The  Judgments  of  the  courts^  below  should 
be  reversed  and  a  new  trial  granted. 

CDLLBN,  C.  J.  I  dissent  from  the  deci- 
sion about  to  be  made.  The  statutory  pro- 
visions now  found  in  article  8,  c  15,  Code 
Civ.  Proa,  do  not  bar  plaintiff's  right  to  re- 
lief. Both  plaintiff  and  defendant  have  been 
guilty  of  adultery,  as  was  determined  in  an 
action  previously  brought  by  the  defendant 
against  the  plaintiff  for  an  absolute  divorce. 
After  the  rendition  of  a  decree  therein,  the 
defendant  refused  to  live  with  the  plaintiff 
or  In  any  manner  provide  for  her  support. 
By  subdivision  4  of  section  1762  of  the  Code, 
the  wife  Is  entitled  to  a  decree  of  separation 
and  maintenance  where  the  husband  neg- 
lects or  refuses  to  provide  for  her.  Her 
prima  facie  right  to  rdlef  is  therefore  con- 
ceded. The  sole  question  Is  as  to  the  suffi- 
ciency of  the  husband's  defense.  By  section 
1765,  "the  defendant  may  set  up,  in  Justifl- 
catlon,  the  misconduct  of  the  plaintiff;  and, 
If  that  defense  is  established  to  the  satisfac- 
tion of  the  court,  the  defendant  is  entitled  to 
judgment"  What  Is  the  misconduct  Intend- 
ed by  this  section?  Plainly  only  such  mis- 
conduct as  justifies  the  action  or  conduct  of 
the  husband  in  refusing  to  suppurt  her.  It  is 
urged '  tbat  unquestionably  the  plaintiff's 
adultery  was  misconduct  on  her  part  That 
is  true,  but  the  question  Is:  Was  it  miscon- 
duct towards  her  husband,  who  himself  had 
been  guilty  of  a  similar  offense?  Doubtless 
every  dictate,  of  honor,  morality,  and  self- 
respect  should  keep  a  wife  pure  even  when 
her  husband  has  done  wrong;  but.  If  her 
only  obligation  to  chastity  rested  on  loyalty 
due  to  an  adulterous  husband,  the  plaintiff 
would  not  be  subject  to  censure  from  the 
most  strict  of  moralists.  If  the  wife  should 
commit  an  assault  and  battery  on  a  third 
party  or  larceny  and  be  sent  to -prison  for 
either  offense,  it  would  undoubtedly  be  mis- 
conduct on  her  part,  but  would  any  one  pre- 
tend that  by  reason  thereof  the  husband  was 
for  ever  afterwards  relieved  from  the  obli- 
gation of  supporting  her?  In  some  states 
imprisonment  under  sentence  for  a  felony  is 
a    ground    for    divorce;    not    so    wittt    as. 
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Xberefore  the  simple  question  presented  In 
thlB  case  la  wtaetber  tbe  defendant  remains 
under  any  obligation  to  support  the  wife 
after  the  commission  of  adultery;  be  blm- 
self  having  been  guilty  of  the  same  ofCense. 
It  must  be  also  borne  lu  mind  that  there  Is 
here  no  claim  that  tbe  plalntifl  abandoned 
her  husband's  home  and  lived  In  open  adul- 
tery, or  that  she  Is  continuing  adulterous 
intercourse.'  Tbe  evidence  establlBbed  a  sin- 
gle act  of  adultery  committed  by  the  defend- 
ant in  September,  1904,  and  one  committed 
by  the  plaintiff  In  November  of  the  same 
year.  By  reason  of  the  mutual  guilt  a  di- 
vorce was  denied  to  either  party. 

In  detennlning  this  question,  we  must  not 
be  misled  by  the  false  analogy  of  ordinary 
contracts,  aod  the  argument  that  where  both 
parties  have  violated  a  contract  neither  can 
claim  any  right  thereunder.  Though  based 
on  contract,  as  distinguished  from  religious 
sacrament,  marriage  Is  not  a  contract  in  tbe 
accurate  sense  of  that  term.  In  Wade  v. 
Kalbflelsch,  58  N.  T.  282,  17  Am.  Rep.  250, 
Chief  Judge  Church  said:  "It  cannot  be 
dissolved  by  the  parties  when  consummated, 
nor  released  with  or  without  consideration. 
The  relation  Is  always  regulated  by  govern- 
ment It  is  more  than  a  contract.  It  requires 
certain  acts  of  the  parties  to  constitute  mar- 
riage, Independent  of  and  beyond  the  contract 
It  partalces  more  of  the  character  of  an  in- 
stitution regulated  and  controlled  by  public 
authority,  upon  principles  of  public'  policy, 
for  the  benefit  of  the  community."  The 
learned  Judge  quotes  with  approval  the  dec- 
laration m  Dltson  V.  Ditson,  4  R.  I.  87:  "In 
strictness,  though  formed  by  contract,  it  sig- 
nifies the  relation  of  husband  and  wife,  de- 
riving both  its  rights  and  duties  from  a 
source  higher  than  any  contract  which  they 
can  make."  Nor  are  we  to  be  controlled  by 
the  decisions  in  England  (which  will  be  re- 
ferred to  hereafter)  where  both  the  law  and 
public  opinion  view  In  very  different  lights 
unchastlty  In  tbe  wife  and  the  same  offense 
in  the  husband,  and  where  even  now  under 
the  divorce  act  of  1857,  not  only  Is  distinc- 
tion made  between  adultery  by  the  wife  and 
that  by  the  husband,  but  a  divorce  may  be 
granted  to  a  party  guilty  of  adultery;  The 
question  Is  to  be  determined  in  the  light  of 
the  pabllc  policy  of  this  state  as  declared 
In  Its  statute  law,  which  imposes  the  obli- 
gation of  marital  fidelity  equally  on  the  hus- 
band and  wife,  which  for  a  violation  of  that 
obligation  grants  the  Innocent  party,  wheth- 
er wife  or  hosband,  the  same  right  to  relief, 
and  where  both  parties  have  t>een -guilty  re- 
quires tbem  to  remain  husband  and  wife. 
The  obligation  resting  on  the  husband  to  sup- 
port the  wife  does  not  spring  from  contract 
bnt  arises  from  the  marital  relation  and  is 
imposed  by  law.  It  Is  not  even  wittiin  the 
power  of  the  parties  to  contract  to  the  con- 
trary. Soeh  was  the  rule  of  the  common  law, 
and  it  Is  expressly  enacted  In  this  state  by 
section  21  of  tbe  domestic  relations  law: 


"Husband  and  wife  canaot  contract  to  alter 
or  dissolve  the  marriage,  or  to  relieve  the 
husband  from  his  liability  to  support  his 
wife."  Laws  1896,  p.  215,  c  272.  When, 
therefore,  the  law  says  tliat  man  and  wife 
who  have  each  been  guilty  of  adultery  shall 
remain  man  and  wife,  it  enacts  that  the  mar- 
riage obligation  shall  continue  between  them 
in  its  fall  Integrity.  It  is  conceded  that  in 
all  other  respects  except  that  of  support 
the  rights  and  obligations  of  the  parties  re- 
main unaffected.  On  the  death  of  the  de- 
fendant the  plaintiff  will  be  entitled  to  her 
dower  right  in  his  real  estate,  and.  If  he  dies 
intestate,  to  a  share  of  his  personalty.  The 
defendant  has  a  similar  right  of  Inheritance 
in  case  of  the  plaintiff's  death  intestate.  If 
either  one  should  be  killed  by  the  wrongful 
or  negligent  act  of  a  third  party,  the  surviv- 
or win  be  entitled  to  sue  for  damages  for  the 
death.  In  case  of  intestacy,  the  survivor  will 
be  entitled  to  take  out  letters  of  administra- 
tion. Neither  can  adopt  a  child  without  the 
consent  of  the  other.  It  is  unnecessary  to  ex- 
tend this  enumeration  of  the  respective  rights 
of  either  party  in  the  person  and  estate  of 
the  other.  It  Is  urged,  however,  in  answer  to 
this  argument  that  these  are  matters  of  stat- 
utory policy,  and  that  the  Legislature  could 
abrogate  all  these  rights.  This  is  undoubt- 
edly true,  but  it  Is  equally  a  matter  of  statu- 
tory policy  that  the  adulterous  husband  must 
retain  as  his  wife  an  adulterous  woman,  and 
as  for  the  suggestion  that  the  Legislature 
could  abrogate  these  rights,  were  it  not  for 
tlie  provision  in  the  state  Constitution  for- 
bidding divorce  except  by  Judicial  decree,  the 
Legislature  might  abrogate  the  marriage  it- 
self, for  it  Is  not  a  contract  within  the  pro- 
tection of  the  federal  Constitution.  White 
V.  White,  5  Barb.  480. 

The  English  ecclesiastical  cases,  which 
take  a  contrary  view  of  the  obligation  of  the 
adulterous  husband  to  support  an  adulterous 
wife,  are  of  recent  date,  long  subsequent  to 
the  Revolution,  and  therefore  not  evidence  of 
the  ecclesiastical  law  of  that  country  as  It 
existed  at  the  time  of  our  separation.  People 
ex  rel.  Tweed  v.  LIscomb,  60  N.  T.  559,  576, 
19  Am.  Rep.  211.  The  earliest  of  these  is 
Hope  V.  Hope,  1  Swabey  &  Tristram,  94,  de- 
cided in  185&  There  it  was  held  that  an 
adulterous  wife  cannot  obtain  a  decree  for 
the  restoration  of  conjugal  rights  against  an 
adulterous  husband.  The  learned  Judge  who 
decided  tbe  case  states  that  the  question  had 
never  been  determined  in  the  courts  of  that 
country,  and  admits  that  the  canon  law, 
which,  though  not  adopted  In  Its  entirety. 
Is  concededly  the  foundation  of  the  Bngllsh 
ecdesiastlcftl  law,  'was  directly  contrary  to 
the  condnslon  which  he  reach«d.  He  fur- 
ther admitted  that  there  were  dicta  of  that 
eminent  ecclesiastical  Judge,  Lord  Stowell, 
evincing  a  different  view.  In  Proctor  v.  Proc- 
tor, 2  Hagg.  Coa.  (Eng.  Bccl.)  292,  where 
a  separation  was  refused  by  reason  of  mutu- 
al adultery,  I^rd  Stowell  said:    "it  (tiie 


Digitized  by 


Google 


N.T^ 


HAWEmS  ▼.  HAWKINS. 


473 


court}  therefore  presnmes,  when  It  wlthbolda 
Its  decree  of  separation,  that  the  parties  re- 
turn to  cohabitation.  All  matters  return  to 
their  former  course,  but  with  Increased  rig- 
or. The  husband  and  Wife  live  again  on 
their  former  footing,  and  there  Is  no  antici- 
pation of  separate  debts,  or  of  the  probability 
of  a  spurious  offspring.  That  such  Is  the 
doctrine  of  the  canon  law  Is  most  certain. 
The  authorities  are  numerous  and  precise 
to  that  effect."  The  Hope  Case  proceeded  on 
two  decisions  of  the  common-law  courts.  The 
first  was  that  of  Gorier  ▼.  HancocI(,  6  Term. 
B.  603;  temp.  1790.  The  action  was 'for 
board  and  lodging  furnished  to  defendant's 
wife.  The  report  thus  states  the  case :  "The 
defendant,  having  committed  adultery  with 
a  woman  of  the  name  of  Bazely  whom  he 
had  brought  home,  treated  his  wife  with 
great  cruelty,  and  finally  turned  her  out  of 
doors.  Then  the  wife  committed  adultery, 
after  which  she  offered  to  return  home,  but 
her  husband  would  not  receive  her.;,  ,and  this 
action  was  brought  for  her  board  and  lodg- 
ing subsequent  to  that  time."  It,  was  held 
that  the  husband  was  not  liable.  In  Rex  v. 
FUntan,  1  Bapi.  &  Adol.  227,  the  defendant 
was  convicted  as  a  disorderly  person  in  fall- 
ing to  maintain  hie  wife  by  reason  of  which 
she  liecame  a  charge  on  the  parish..  Both 
husband  and  wife  had  committed  adultery. 
The  conviction  was  reversed,  the  court  hold- 
ing that,  as  the  defendant  was  not  dvllly  lia- 
ble for  the  supply  of  necessaries  to  his  wife, 
he  could  not  be  held  a  disorderly  person  for 
not  supplying  them.  The  Irish  case  of  Seav- 
er  V.  Seaver,  2  Swabey  &  Tristram,  665,  was 
decided  prior  to  Hope  v.  Hope,  but  the  de- 
^lon  Is  not  noticed  In  the  later  case.  The ' 
Seaver  Case  was  decided  both  In  the  Oon- 
slstorlal  Court  fA  Dublin  and  on  appeal  ex- 
actly, the  reverse  of  the  Hope  Case  to  which 
It  was  entirely  similar  In  Its  facts.  The 
court  there  said:  "The  sentence  is  not  mer»- 
ly  that  the  parties  shall  11it«.  together,  but 
Its  effect  In  substance  Is  that  they  shall  ful- 
fill all  th^  matrimonial  duties,  of  which  fi- 
delity to  the  nuptial  bed  is  not  the  least  im- 
portant I  know  that,  according  to  the 
modern  code  of  morals  and  feelings^  it  is 
hard  for  the  husband  to  comply  with  such  a 
sentence.  According  to  this  code  a  husband 
Incnrs  no  disgrace  and  need  feel  no  shame 
for  his  own  adultery,  while  his  honor  Is 
mined  totally  by  the  adultery  of  hik  wife. 
The  disgrace  thus'  caused  by  another's  guilt 
Is  capable  of  only  one  possible  aggravation, 
vis..  If  he  forgives  her.  This  code  cannot  be 
recognized  in  a  Court  Christian;  -nor  will  a 
man  against  whom  adultery  is  charged  and 
proved  be  permitted  to  allege  any  reluctance 
to  associate  with  an  adulteress  'because  she 
happens  to  be  his  wife." 

While  the  law  In  Bngland  as  to  Judicial 
separations  remains  unchanged  by  the  ma'' 
trlmonial  causes  act  of  1857,  which  first  au- 
thorized the  courts  to  decree  a  dissolution 
of  the  marriage  tie,  the  practice  In  suits  for 


absolute  divorce  in  so  eattrely-foreign  to  the 
law  and  policy  of  this  state  as  to:  render  the 
decisions  onder  that  statute  of  no  value  here. 
There  «  husband  may  obtain  a:  divorce  from 
his  wife  for  her  adultery.  A  wife  cannot  ob- 
tain a  divorce  for  the  adultery  of  her  hus- 
band unless  it  Is  aAcomprinied  by  cruelty, 
abandonment,  or  the  adultery  is  Incestuous. 
The  adultery,  of  the  plaintiff  Is  not  a  bar  to 
a  divorce  for  the  adultery  of  the  other  par- 
ty. Under  the  statute  the  courts  Inay,  but 
dre  not  bound,  to  deny  relief  for  that  reason. 
Alimony  seems  to  be  in  the  discretion  of  the 
courts  and  has  been  granted  to  a  wife  who 
has  been  divorced  for  adultery.  A  full  col- 
lechon  of  these  cases  can  be  found  in  the 
work  of  Gwynne  Hall  on  Divorce  and  Matri- 
monial Causes. 

My  learned  associate,  who  writes  for  the 
majority  of  the  court,  says:  "Independent 
of  any  statutory  provision,  It  might  be  ques- 
tioned whether  a  wife  who  has  been  guilty 
of  adultery  may  successfully  insist  that  her 
husband  shall  live  with  and  support:  her  .even 
though  the  court  has  refused  to  dissolve  the 
marriage  relation  because  of  his  similar 
fault."  From  this  intimation  I  dissent  toto 
coelo.  Its  effect  would  be  to  set  up  one  stan- 
dard of  morality  for  the  woman,  another 
for  the  man,  a  distinction  which,  whatever 
may  be  the  view  taken  of  It  by  ..society,  is 
expressly  repudiated  by  the  statute  law  of 
this  state  by  which  adultery  on  the  part  of 
husband  or  wife  is  equally  made  a  crime. 
I  can  only  repeat  the  forcible  language  of  the 
court  In  the  Seaver  Case,  supra:  "Nor  will 
a  man  against  whom  adultery  Is  charged  and 
proved  be  permitted  to  allege  any  reluctance 
to  associate  with  an  adulteress  because  she 
happens  to  be  his  wife."  I  do  not  say  that 
the  commission  of  a  single  act  of  adultery  on 
the  part  of  the  husband  gives  the  wife  un- 
limited license  to  commit  adultery  at  all 
times  thereafter  and  still  compel  her  hus- 
band to  support  her,  but  this  is  equally  ap- 
plicable to  the  wife,  and  a  single  act  of  adul- 
.tery  on  her  part,  possibly,  committed  at  a 
time  long  past,  end  sincerely  repented  of. 
Should  not  enable  the  husband  to  cast  her 
off  without  support,  though  he  may  be  living 
a  life  of  continuous  and  gross  profligacy. 
The  circumstances  under  which  an  offense 
Is  committed,  while  they  may  not  affect  the 
penalty  which  the  law  Imposes  on  Its  com- 
mission, may  form  a  controlling  factor  In  de- 
termining the  moral  dellnqueijcy  attributable 
to  the  act.  '*  The  effect  of  the  decision  about 
to  be  made  is  to  put  the  law  of  this  state 
on  the  same  basis  as  that  declared  by  the 
King's  Bench  in  the  Govler  Case,  supra; 
that  Is  to  say,  that  the  adultery  of  the  wife 
bars  her  right  to  support  no  matter  how 
fiagrant  the  misconduct  of  the  husband  may 
have  been  in  the  same  direction.  In  the  case 
before  us  the  parties  seem  to  have  equally 
sinned.  The  plaintiffs  right  to  relief,  un- 
less barred  by  her  misconduct,  was  conceded. 
The  burden  was  therefore  upon  the  detend- 
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ant  to  show  that  his  wife's  mlscondnct  was 
of  such  a  natnre  or  so  far  exceeded  his  own 
In  moral  obliquity  as  to  justify  him  in  turn- 
hig  her  off.  No  proof  of  the  kind  appears  In 
the  record.  No  finding  to  that  effect  has  been 
made  or  requested.  We  have  here  the  bare 
facts  that  the  plaintiff  committed  an  act  of 
adultery  and  that  the  defendant  also  com- 
mitted an  act  of  adultery.  These  facts  stand- 
ing alone,  I  say,  do  not  justify  the  defend- 
ant's refusal  to  support  his  wife. 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

GRAT,  HAIGHT,  EDWARD  T.  BART- 
LETT,  and  WERNER,  JJ.,  concur  with  HIS- 
COCK,  J.  OULLEN,  0.  J.,  reads  dissent- 
ing opinion.  WILXiARD  BARTLETT,  J.,  not 
Sitting. 

Judgment  rerersed,  eta 

(US  N  T.  441) 

PEOPLE  ex  rel.  COLLINS  t.  AHBARN. 

(Court  of  Appeals  of  New  Tork.     Nov.  24, 

1908.) 

L  MuniciFAii  CoBPORATioHS  (i  203*)  —  Dk- 

FABTMEHTS    OF    CiTT     GOVKBNHBWT— POWEB 

TO  Cbeate  Bcbbau— Reuovax  ok  Head  of 
BVBEAU— EnrscT  of  Civil  Sebviob  Reou- 

I^TIONS. 

New  Tork  Charter  (Laws  1897,  pw  1,  c.  878), 
creating  a  number  of  departments,  amon^  which 
was  the  department  of  hiEbways,  by  section  458 
(page  160)  provides  that  the  commissioner  at  the 
bead  of  each  department  "may  organize  such  bu- 
reaus as  he  shall  from  time  to  time  deem  nec- 
essary." Greater  New  York  Charter  (Laws 
1901,  p.  166,  c.  466)  i  388,  vested  in  the  city 
of  New  Tork  all  the  powers  and  duties  conferred 
«m  the  commissioner  of  highways  of  the  city  of 
New  Tork  by  the  charter  of  1897,  and  devolved 
upon  the  president  of  the  borough  as  "matter  of 
administration"  certain  powers  and  duties  to 
be  executed  pursuant  to  the  provisions  of  the 
act  Laws  1901,  p.  686,  c.  466,  |  1543,  provides 
that  no  head  of  a  bureau,  holding  a  position  in 
the  classified  municli>al  dvil  service  subject  to 
competitive  examination,  shall  be  removed,  un- 
less ne  has  been  allowed  an  opportunity  of  mak- 
ing an  explanation.  Held,  that  the  charter  of 
1901  conferred  on  the  president  of  the  borough 
of  Manhattan  the  same  powers  possessed  by 
the  commissioner  of  highways  under  the  charter 
of  1^7 ;  '  that  the  onfanization  of  bureaus  is 
"matter  of  administration"  within  the  meaning 
of  the  charter  of  1901,  and  under  such  charter 
the  president  of  the  borough  of  Manhattan  had 
power  to  organize  a  bureau  of  highways,  and  to 
appoint  a  head  therefor;  and  that  one  appoint- 
ed as  head  of  sudi  bureau  was  not  subject  to  re- 
moval, except  under  the  leatrictlons  of  section 
1543. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  203.*] 

2.  COHSTITDTIONAI.  LAW  (|  63*)— DlSTBIBU- 
TIOW  OF  GOVEBNMENTAL  PO WEBS— DELEGA- 
TION OF  LdCGISLATIVE  POWER. 

Buch  power  to  organize  bureaus  being  ad- 
adnistrative,  and  not  legislative,  it  was  compe- 
tent for  the  Legislature  to  confer  the  same  on 
the  president  of  such  borough. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {{  108,  109;  Dec.  Dig.  f 
63.»] 


8.  MANDAiniB  (i    160*)  — MmnoiPAi.  Civii. 

SeBVICB     RtnAI  —  RKIIIBIATIiaNT    OF    AP< 
POIHTEE»— PLEADIIta. 

In  mandamus  by  the  head  of  a  bureau  in 
the  city  of  New  Tork  against  the  president  of 
the  borough  appointing  him  to  secure  reinstate- 
ment after  a  removal  in  violation  of  Greater 
New  Tork  Charter  (Laws  1901,  p.  696,  c.  466) 
i  1S4S,  allegations  in  the  alternative  writ  that 
respondent,  having  on  June  1,  1902,  appointed 
relator  as  head  of  such  bureau,  on  June  l,  1904, 
assumed  to  appoint  another  person  to  such  po- 
sition In  place  of  relator,  and  that  relator  was 
ejected  from  such  position,  and  that  such  remov- 
al was  made  without  allowing  relator  an  oppor- 
tunity of  making  an  explanation,  as  he  was  en- 
titled to  do  under  the  provisions  of  the  munici- 
pal charter,  was  sufficient  to  show  relator's  ap- 
pointment and  his  removal  in  violation  of  sudt 
charter  provision. 

[Ed.  Note.— For  other  cases,  see  MandamnsL 
Cent  Dig.  H  826,  827;   Dec.  Dig.  i  lOO.*] 

Chase,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tislon,  First  Department 

Mandamus  by  the  People  of  the  State  of 
New  Tork,  on  the  relation  of  James  G.  CoU 
tins,  against  J.  F.  Abeam,  as  President  of  th« 
Borough  of  Manhattan,  City  of  New  Tork, 
to  compel  the  reinstatement  of  relator  to  the 
position  of  head  of  the  bnreaa  of  highways. 
From  an  order  of  the  Appellate  Division  (124 
App.  Dir.  989,  109  N.  T.  Snpp.  1141),  affirm- 
ing a  judgment  of  the  Trial  Term  sastainlng 
a  demnrm  to  the  alternative  writ  and  dis- 
missing tlie  writ,  relator  appeals.  Reversed 
and  remanded. 

Clharles  F.  Brown,  for  appellant  Francis 
K.  Pendleton,  (3orp.  Counsel  (Theodore  Con- 
noly  of  counsel),  for  respondent 


WILLARD  BARTLETT,  J.  The  relator  In 
this  proceeding  se^s  to  be  reinstated  In  tiM 
poslUon  of  head  of  the  bureau  of  highways 
In  the  borough  of  Manhattan,  on  the  ground 
that  he  was  unlawfully  removed  therefrom 
by  the  respondent  as  president  of  the  borongli, 
without  having  been  allowed  an  opportunity  of 
making  an  explanation,  as  prescribed  by  sec- 
tlon  1548,  Greater  New  Tork  Charter  (Laws 

1901,  p.  636,  c.  466).  He  has  been  unsuccess- 
ful thus  far  because  the  courts  below  bavs 
been  of  the  opinion  that  there  was  not,  and 
Is  not,  any  such  lawfully  organized  burean 
as  that  of  which  he  dalms  to  have  been  ap- 
pointed the  head,  and  from  which  be  was  re- 
moved. 

In  the  alternative  writ  of  mandamus  It  is 
alleged  that,  on  or  about  the  Ist  day  of  June, 

1902,  Jacob  A.  Cantor,  then  president  of  the 
borough  of  Manhattan,  in  the  dty  of  New 
Tork,  by  vlrtae  of  his  office  and  the  powers 
and  authority  conferred  upon  him  by  law, 
and  by  certain  q>ecifled  sections  of  the  char- 
ter of  the  city,  duly  and  lawfully  created  the 
bureau  of  highways  in  the  borough  of  Man- 
hattan, and  duly  and  lawfully  dealgnated  and 
appointed  James  G.  Ciolllns,  the  relator  here- 
in, to  be  the  head  of  said  bureau.    The  re- 
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lator'8  duties  as  head  of  sncb  bureau  related, 
among  other  things,  "to  superintending,  regu- 
lating, grading,  regradlng,  curbing,  flagging 
and  guttering  of  streets,  the  laying  of  cross- 
walks, the  construction  and  repair  of  public 
roads,  paving,  repaying  and  repairing  of 
streets,  and  the  relaying  of  all  pavements  re- 
moved for  any  cause."  The  alternative  writ 
farther  alleges.  In  substance,  that  on  or  about 
the  iBt  day  of  June,  1904,  the  respondent, 
John  F.  Aheam,  as  president  of  the  borough 
of  Manhattan,  assumed  to  appoint  one  George 
Scannel  to  the  position  of  head  of  the  bureau 
of  highways  in  place  of  the  relator;  that  the 
relator  was  ejected  from  the  position,  and 
not  permitted  any  longer  to  perform  the  du- 
ties thereof,  and  that  the  removal  of  the  re- 
lator thns  attempted  to  be  effected  was  made 
without  ever  allowing  him  an  opportunity  of 
making  an  explanation,  as  he  was  entitled  to 
do  under  the  provisions  of  the  charter  of  the 
city  of  New  York. 

In  the  case  of  People  ex  rel.  Michales  v. 
Aheam,  111  App.  DIv.  741,  98  N.  Y.  Supp. 
492,  the  Appellate  Division  of  the  Supreme 
Court  In  the  First  Department,  In  March, 
1906,  decided  that  the  president  of  a  borough, 
under  the  Greater  New  York  charter,  as 
amended  in  1901,  bad  no  power  to  create  a 
bureau  of  sewers;  and  that  whatever  power 
had  previously  existed  in  the  commissioner 
of  sewers  under  the  charter  of  1897  (Laws 
1897,  p.  1,  c.  378)  to  create  separate  bureaus 
could  now  only  be  exercised  by  the  board  of 
aldermen  as  the  legislative  body  of  the  city. 
The  doctrine  of  that  decision  was  just  as  ap- 
plicable to  the  establishment  of  a  bureau  of 
highways  by  a  borough  president  as  It  was  to 
the  establishment  of  a  bureau  of  sewers;  and 
therefbre  the  Special  Term  and  the  Appellate 
Division  in  the  present  case  sustained  the  re- 
spondent's demurrer  to  the  alternative  writ  of 
mandamus  on  the  ground  that  the  attempt  of 
the  former  borough  president,  Mr.  Cantor,  to 
organize  a  bureau  of  highways  in  the  borough 
of  Manhattan  was  ineffectual.  We  are  of 
opinion  that  this  is  an  erroneous  view  of  the 
powers  of  the  borough  president  under  the 
existing  charter.  By  chapter  378,  svtx.  10, 
ot  the  charter  of  1897  i^ovislon  was  made  for 
the  eBtablisbment  of  a  number  of  different 
departments  in  the  city  of  New  York,  among 
which  was  the  department  of  highways;  and 
by  section  458  of  that  charter  it  was  provided 
that  the  commissioner  at  the  bead  of  each  of 
said  departments  "may  organize  such  bureaus 
as  he  shall  from  time  to  time  deem  necessary 
to  the  proper  dlsclurge  of  the  duties  of  his 
department"  This  provision  of  law  remain- 
ed in  force  until  the  1st  day  of  January, 
1902,  when  the  revised  charter  of  1901  took 
effect.  Section  388  of  the  revised  charter 
provided,  among  other  things,  as  follows: 
"All  powers  and  duties  which  on  the  1st 
day  of  January,  1902,  are  conferred  upon  the 
commissioner  of  highways  of  the  city  of  New 
York  •  •  •  in  any  way  relating  to  the 
regulating,  grading,  regradlng,  curbing,  flag- 


ging, and  guttering  of  streets,  the  laying  of 
crosswalks,  the  constructing  and  repalrment 
of  public  roads,  paving,  repaving  and  repair- 
ing of  all  streets,  and  the  relaying  of  all 
pavements  removed  for  any  cause,  the  fllUng 
of  sunken  lots,  and  all  matters  directly  re- 
lated thereto,  are  hereby  vested  in  the  city 
of  New  York,  as  constituted  by  this  act,  and 
as  matter  of  administration  devolved  upon 
the  president  of  the  borough  within  which  is 
situated  the  territory  to  which  or  to  the  of- 
ficial representatives  of  which  said  powers 
and  duties  heretofore  appertained,  and  by 
him  are  to  be  executed  pursuant  to  the  pro- 
visions, directions  and  limitations  of  this 
act"    Laws  1901,  p.  166,  c.  466. 

Here  we  have  vested  in  the  city  of  New 
York  all  the  powers  and  duties  in  respect  to 
the  regulation,  construction,  and  repair  of 
highways  which  had  been  conferred  upon  the 
commissioner  of  highways  under  the  original 
charter.  The  section,  however,  does  not  stop 
with  the  declaration  that  such  powers  and 
duties  are  vested  in  the  city.  It  proceeds  to 
devolve  them  as  matter  of  administration 
upon  the  president  of  the  borough.  We  think 
that  it  was  the  clear  intent  of  the  Legisla- 
ture, as  manifested  in  this  provision,  to  give 
to  the  borough  presidents,  so  far  as  the  reg- 
ulation, construction,  and  repair  of  highways 
are  concerned,  precisely  the  same  authority 
to  organize  bureaus  as  was  possessed  by  the 
commissioner  of  highways  under  section  468, 
of  the  charter  of  1897.  That  power  was  un- 
questionably administrative  In  Its  character, 
and  is  therefore  plainly  comprehended  with- 
in the  phrase  "as  matter  of  administration." 
If  the  Legislature  could  vest  the  power  to 
establish  bureaus  in  the  commissioner  of 
highways  by  the  charter  of  1897,  it  could 
vest  It  In  the  borough  presidents  by  the  re- 
vision of  1901.  There  Is  no  reason  to  sup- 
pose that  what  was  regarded  as  an  adminis- 
trative power,  in  the  enactment  of  the  first 
charter  was  regarded  as  exclusively  a  legis- 
lative power  when  the  charter  came  to  be 
revised.  The  power  clearly  belongs  to  that 
class  which  "can  be  delegated  to  the  admin- 
istrative oflScers  of  a  municipality  for  exer- 
cise within  the  municipality,"  of  which  many 
notable  examples  were  given  by  the  chief 
judge  of  this  court  In  Village  of  Saratoga 
Springs  v.  Saratoga  Gas,  etc.,  Co.,  191  N.  Y. 
128,  83  N.  B.  693. 

These  views  lead  to  the  conclusion  that 
President  Cantor  was  authorized  by  law  to 
organize  such  a  bureau  as  Is  described  in  the 
alternative  writ  of  mandamus  herein.  The 
relator,  having  been  appointed  to  l>e  the  head 
thereof,  was  entitled  to  the  protection  afford- 
ed bim  by  section  1543  of  the  existing  char- 
ter of  the  city  of  New  York,  which  provides 
that  "no  regular  clerk  or  head  of  a  bureau, 
or  person  holding  a  position  in  the  classified 
municipal  civil  service  subject  to  competitive 
examination,  shall  be  removed  until  he  has 
been  allowed  an  opportunity  of  making  an 
explanation."    The  alternative  writ  contains 
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sufficient  aTerments  as  to  the  appointment  of 
the  relator  and  blB  removal  in  violation  of 
this  provision.  The  order  of  the  Appellate 
Division  affirming  the  final  judgment  sus- 
taining the  demurrer  to  the  writ  should 
therefore  be  reversed,  as  well  as  the  final 
Judgment  Itself.^and  judgment  should  be  di- 
rected overruling  the  demurrer,  with  costs 
to  the  appellant  in  all  courts,  with  leave  to 
the  respondent  to  file  a  return  within  20  days 
upon  payment  of  costs. 

CULLEN,  C.  J.,  and  GRAT,  HAIGHT, 
VANN,  and  HISCOCK,  JJ.,  concur.  CHASE, 
3.,  dissents. 

Order  reversed,  etc. 

an  N.  T.  at) 

VEIJiEMAN  V.  ROHRIG  et  al. 

STRASBOtJRGER  v.  MONONA  CO.  et  al. 

(Court  of  Appeals  of  New  Tork.    Nov.  24, 
1908.) 

Appeal  and  Ebeok  (§  84*)— Right  to  Appeal 
■  — mobtoaoe  foreclosube— subplub  mon- 
eys—d istribtjtior . 

A  proceeding  after  mortgage  foreclosure,  to 
(ilstribute  surplna  moneys,  is  a  special  proceed- 
ing; and,  even  thoufth  an  order  distributing 
■nch  moneys  was  entitled  in  the  original  action, 
an  appeal  lies  to  the  Court  of  Appeals  from 
an  order  of  the  Appellate  Division  thereon, 
without  permission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  84.») 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Joshua  Velleman  against  Wll 
Ham  F.  Rohrlg  and  others  to  foreclose  a 
mortgage.  From  an  order  of  the  Appellate 
Division  (111  N.  Y.  Supp.  786),  affirming  an 
order  distributing  surplus  moneys  arisinig  In 
such  proceedings,  the  Monona  Company  and 
others  appeal.    Affirmed. 

Frank  M.  Avery,  for  appeHants.  Austen 
O.  Fox,  tor  respondent 

PER  CURIAM.  Upon  the  argument  It  was 
insisted  by  the  learned  counsel  for  the  re- 
spondent that  no  appeal  coold  be  taken  to 
this  court,  without  permission,  from  an  order 
for  the  distribution  of  surplus  moneys  aris- 
ing upon  the  foreclosure  of  a  mortgage  by  ac- 
tion. Such  appeals  have  been  before  us  since 
the  adoption  of  the  revised  Constitution,  and 
we  have  uniformly  held  that  we  had  juris- 
diction to  decide  them,  because  such  orders, 
even  if  entitled  in  the  action,  are  not  made 
therein,  bat  in  a  special  proceeding,  com- 
menced after  the  action  is  ended,  by  a  final 
judgment  which  effects  every  object  that  the 
action  was  brought  to  accomplish.  Bush- 
wlck  Savings  Bank  v.  Traum,  158  N.  T.  668, 
ra  N.  E.  1123 ;  Id.,  26  App.  Div.  582,  60  N.  X. 
Supp.  542.  As  It  seems  that  we  have  made 
no  public,  announcement  of  the  rule,  for  In 


the  case  dted  we  affirmed  on  the  opinion  be- 
low, and  in  other  cases  without  an  opinion, 
we  now  announce  it  for  the  information  of 
the  profession.  We  think  that  the  action  of 
the  courts  below  in  the  proceeding  now  be- 
fore us  was  In  accordance  with  law,  for  the 
reasons  stated  In  the  prevailing  opinion  of 
the  Appellate  Division,  and  we,  therefore, 
affirm  the  order  appealed  from,  with  costs. 

CULLEN,  C.  J.,  and  GRAT,  HAIGHT, 
VANN,  WILLARD  BARTLBTT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 

Order  affirmed. 


(IS  Oh.  St.  i»» 
STATE  T.  ORTH. 
(Supreme   (3ourt  of  Ohio.     Dec   1,   1908.) 

Witnesses    ({    62*)— Competenct— Husbaki* 

AND  Wife. 

The  wife'  is  not  a  competent  witness  to 
testify  on  Itehalf  of  the  state  and  against  her 
husband  on  the  trial  of  the  latter  upon  an  in- 
dictment charging  faim  with  a  violation  of  sec- 
tion 3140^2,  Rev.  St.  1908. 

[Ed.  Note. — For  other  cases,  see  Witneasei, 
Cent.  Dig.  {  133:   Dec.  Dig.  {  52.*] 

(Syllabus  by  the  Ck>urt.)' 

Exceptions  from  C3ourt  of  Common  Pleas, 
Hancock  County. 

Arthur  Orth  was  convicted  fof  neglecting 
to  provide  for  his  minor  children.  From  an 
order  sustaining  an  objection  to  the  compe- 
tency of  his  wife  as  a  witness,  the  state 
brings  exceptions.    Exceptions  overruled. 

W.  I^  Davl(},  Pros.  Atty.,  for  the  States 
John  E.  Betts,  for  defendant  in  error. 

CREW,  J.  At  the  September  term,  1907, 
of  the  court  of  common  pleas  of  Hancock 
county,  the  defendant,  Arthur  Orth,  was  In- 
dicted by  the  grand  jury  of  said  county  un- 
der section  8140-2,  Rev.  St  1906,  for  unlaw- 
fully neglecting  and  refoaing  to  provide  his 
minor  children,  Edna  Orth  and  Barter  Ortb, 
aged,  respectively,  nine  and  five  years,  "witb 
necessary  -and  proper  home,  care,  food,  and 
clothing."  ■  Thereafter,  at  the  February  term, 
1908,  of  said  court  of  common  pleas,  said  in- 
dictment duly  came  on  for  trial,  and  the 
state,  to  maintain  the  issue  on  its  part  and  to 
sustain  and  prove  the  allegations  and  charge 
In  said  Indictment,  called  as  a  witness  for 
the  state  Mrs.  A.  B.  Orth,  wife  of  the  de- 
fendant Thereupon,  after  certain  prelimi- 
nary questions  had  been  put  to  and  answered 
by  her,  from  which  It  was  made  to  appear 
that  she  was  then  the  lawful  wife  of  said 
Arthur  Orth,  the  defendant's  counsel  Inter- 
posed an  objection  to  her  as  a  witness,  on 
the  ground  that.  In  this  case,  she  was  hicom- 
petent  to  testify  as  a  witness  against  her  hus- 
band. Said  objection  was  upon  consideration 
sustained  by  the  court,  to  which  ruling  the 
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prosecntli^  attorney  eccepted.  Thereupon 
the  state,  without  calling  any  other  wltneaa, 
or  offering  tmj  etidence  In  support  of  th» 
charge  made  in  said  Indictment,  re^d  Its 
case.  Whereupon  the  eonrt,  on  motion  of 
counsel  tor  the  defendant,  directed  the  Jury 
tu  return  a  verdict  of  not  guilty,  which  was 
accordingly  done.  The  prosecuting  attorney, 
on  behalf  of  |Jie  state,  under  favor  of  sec- 
tion 7303,  Rev,  St  1908,  presents  to  this  court 
bis  exception  to  the  ruling  and  decision  of 
the  court  of  common  pleas,  in  order  that  he 
may  secnre  a  decision  which  shall  determine 
the  law  to  govern  In  similar  cases. 

Upon  the  present  record,  the  only  question- 
presented  to  this  court  for  determination  Is: 
Was  Mrs.  Ortit,  wife  of  the  defendant,  com- 
petent to  testify  as  a  witness  for  the  state 
and  against  her  husband,  on  the  trial  of  the 
latter  on  the  indictment  returned  against  .him. 
in  this  case?  It  was  the  well-known  and 
well-settled  rule  of  the  common  law,  adopted 
and  followed  in  this  state,  that  husband  and 
wife  were  not  competent  witnesses  for  or 
against  each  ether  In  any  criminal  case,  ex* 
cept  In  prosecutions  for  personal  injury  com- 
mitted by  the  one  upon  the  other.  In  which 
latter  case  It  was  held  that  from  necessity 
the  injured  party  was  a  competent  witness. 
1  Arch.  Crlm.  PI.  &  Pr.  472;  Bishop's  Orlm. 
Procedure,  |  69;  Steen  v.  State,  20  Ohio  St. 
333;  Whlpp  v.  State,  84  Ohio ;  St  87,.  32  Am, 
Rep.  357.  The  first  statutory  modification 
of  this  common-law  rule  in  Ohio  Is  found  la 
the  act ,  of,  the  General  Assembly  passed 
March  28.  188d  (86  Ohio  Laws,  p.  161).  This 
ttatute  of  1889  was  subsequently  amended  by 
the  enactment  of  what  Is  now  section  7284, 
Rev.  St  1908,  which  section  provides  as  fol- 
lows: "No  person  shall  be  disqualified  as  a 
witness  In  any  criminal  prosecution  by  rea^ 
son  of  his  Interest  in  the  event  of  the  same, 
as  a  party  or  otherwise,  or  by  reason  of  bis 
conviction  of  any  crime;  and  husband  and 
wife  shall  be  competent  witnesses  to  testify 
In  behalf  of  each  other  in  all  criminal  prose- 
cutions; but  such  interest,  conviction  or  re- 
lationship may  be  shown  for  the  purpose  of 
aftectlng  his  or  her  credibility.  But  husband 
or  wife  shall  not  testify  concerning  any  com- 
munication made  by  one  to  the  other,  or  act 
done  by  either  in  the  presence  of  each  other 
during  coverture,  unless  the  communication 
was  made  or  act  done  in  the  known  presence 
or  hearing  of  a  third  person  competent  to  be 
a  witness,  or  nnleas  In  case  of  personal  In- 
jury by  either. the  husband  and  wife  to  the 
other,  or  In  case  of  the  neglect  or  cruelty  of 
either  to  their  minor  children  under  ten 
years  of  age.  And  the  rule  shall  be  the  same 
if  the  marital  relation  has  ceased  to  exist; 
provided,  that-  the  presence  or  whereabouts 
of  the  husband  or  wife  shall  not  be  construed 
to  be  an  act  under  this  section."  While  It  is 
perfectly  obvious,  and  wonld  seem  to  be  con- 
ceded in  this  case,  that  the  above  statute  does 
not  in  express  terms  enact  or  provide  thaf 


husband  and  wife  shall  be  competent  witr 
nesses  against  each  other  In  the  cases  there- 
in sx)eclfled,  it  Is  nevertheless  inMsted  by 
counsel  for  the  state  that  the  provisions  of 
said  statute  are  only  consistent  with  a  legis- 
lative purpose  to  so  enact,  and  therefore  that 
such  provision  should  be  read  Into  the  stat- 
ute and  the  statute  be  construed  and  given 
effect  accordingly.  This  we  think  is  clearly 
a  mlsconceptlan  of  the  proper  office  and  legal 
effect  of  the  plain  provisions  of  said  statute. 
This  section  should  not  be  construed  or  ad- 
Judged  as  requiring  or  sanctioning  such  a 
radical  departure  from  the  well-recognized 
and  long-established  rule  of  evidence  in  crim- 
inal eajws,  unless  its  language  imperatively 
demands  snch  construetlon.  -  If  this  .statate 
contained  only  the  provisions  that:  "No  per- 
son shall  be  diaquallfled  as  a  witness  in  any 
criminal  prosecution  by  reason  of  his  interest 
In  the  event  of  the  same  as  a  party  or  other- 
wise, or  by  reason  of  his  conviction  of  any 
crime;  and  husband  and  wife  shall  be  com- 
petoit  witnesses  to  testify  In  behalf  (rf  each 
other  in  all  criminal  prosecutions;  but  such 
interest,  conviction  or  relationship  maty  be 
sbown  for'  the  purpose  of  affecting  his  «r  her 
credibility.  But  husband  and  wife  shall  not 
testify  concerning  any  communication  made 
by  one  to  the  other,  or  act  done  by  either  In 
the  presence  of  eacb  other  dnrlng  coverture" 
— none  would  claim  that  such  statute  was 
effectual  to  remove  the  disqualification  and 
establish  the  right  of  husband  and  wife  to 
testify  for  the  state  and  against  each  other 
In  criminal  cases.  Nor  do  we  think  that 
with  any  better  reason  or  right  It  can  be 
said  or  claimed  ttiat  the  mere  addition  to 
such  statute  of  certain  provisions,  the  sole 
office  of  which  is  to  modify  the  rule  of  evi- 
dence as  to  confidential  or  privileged  com^ 
munlcations  In  certain  enumerated  cases, 
shall  have  the  effect  to  so  change  the  rule  of 
the  common  law,  which  is  grounded  on  pub- 
lic policy,  as  to  make  husband  and  wife  com- 
petent witnesses  to  testify  generally  against 
each  other  in  such  cases.  The  only  proper 
effect  of  the  statute  (section  7284),  If  inter- 
preted to  mean  what  Is  says — and  its  lau- 
guage  being  plain,  Mily  such  Interpretation 
is  permissible — Is:  (1)  The  removal  thereby 
of  the  interest  dlsquallficaticm,  and  of  dis- 
ability by  reason  of  the  conviction  of  a  crime; 
(2)  to  make  husband  and  wife  competent  wit- 
nesses on  behalf  of  each  other  in  all  criminal 
prosecutions;  (3)  to  enact  and  provide  that 
the  rule  of  evidence  as  to  confidential  or 
privileged  communications  shall  not  apply.  In 
case  of  personal  Injury  by  either  the  husband 
or  wife  to  the  other,  or  In  case  of  the  neglect 
or  crudty  of  either  to  their  minor  children 
under  ten  years  of  age,  but  that  lu  such  cases, 
husband  or  wife,  testifying  on  behalf  of  each' 
other,  shall  be  competent  to  testify  to  commu- 
nications made  by  one  to  the  other,  or  acts 
done  by  either  In  the  presence  of  the  other, 
although  no  third  person  was  present.    That 
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the  Leglslattire  did  not  Intend  by  the  adop- 
tion of  this  statute  to  abrogate,  or  modify, 
the  firmly  established  general  rule  of  the 
common  law  that  husband  and  wife  are  In- 
competent to  be  witnesses  against  each  other 
In  criminal  cases,  is  at  once  evldMit  when  we 
consider  that,  with  the  whole  subject  before 
it  for  consideration.  It  enacted,  by  posltlTe 
prorision  and  In  express  terms,  that  husband 
and  wife  shall  be  competent  witnesses  on  be- 
half of  each  other,  but  declined  to  thus  enact 
that  they  should  be  competent  witnesses 
against  each  other.  If  It  had  been  the  pur- 
pose and  design  of  the  Legislature  to  so  relax 
or  change  this  rule  of  tlie  common  law  as  to 
permit  husband  and  wife  to  testify  against 
each  other  in  the  cases  in  said  statute  speci- 
fied, it  would  doubtless  have  so  declared  in 
express  and  appropriate  terms,  and  it  would 
not  have  left  this  purpose  to  be  ascertained 
or  dlscoTcred  by  interpretation,  or  supplied 
by  mere  conjecture.  With  the  policy  of  the- 
rule  that  makes  the  wife  incompetent  as  a 
witness  against  her  husband  in  the  present 
case  we  are  not  now  concerned.  If  the  law 
sboDld  be  changed  in  this  behalf,  so  as  to 
make  husband  and  wife  competent  witnesses 
against  each  other  in  such  cases,  the  duty  of 
changing  It  devolves  upon  the  Legislature, 
not  upon  this  conrt. 
EiXceptlons  overruled. 

SHAUCK,  SUMMERS,  SPEAR,  and  DA- 
VIS, JJ.,  concur. 

(7»  Oh.  St  89) 

UNION  SAVINGS  BANK  &  TRUST  CO.  T. 

WESTERN  UNION  TELEGRAPH  CO. 

(Supreme  Court  of  Ohio.    Dec.  1,  190&) 

1.  ABATEltXNT    AND    REVIVAI,    (I    65*)— DEATH 

OF  Plaihtitj'— Action  fo»  Tbespass. 

In  a  suit  to  recover  damages  for  injuries  to 
real  estate  by  a  trespass,  the  cause  of  action 
Burvivea  the  death  of  the  plaintiff:  and  the  ac- 
tion may  be  revived  in  the  name  of  the  executor 
or  administrator  of  the  deceased  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  i  271 ;  Dea  Dig.  §  55.*] 

2.  EXKCDTOBS  AND  Aduinistbatobs  (S  29*)— 
APPOINTMEWT— COIXATEBAL   ATTACK. 

An  Older  of  the  probate  court  appointing 
an  executor,  if  made  without  Jurisdiction,  u 
void,  and  it  may  be  disregarded  in  any  other 
court:  but,  if  made  in  the  exercise  of  proper 
jurisdiction  over  the  subject-matter  and  estate, 
although  based  upon  erroneous  conclusions  of 
law  or  fact,  it  cannot  be  collaterally  attacked. 
IEjA.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  M  178-1^; 
Dec.  Dig.  i  29.*] 

Price,  OL  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  (31ark  County. 

Action  by  Adolphus  H.  Smith  against  the 
Western  Union  Telegraph  Company.  On  the 
death  of  plaintiff  the  Union  Savings  Bank 
&  Trust  Company,  executor,  was  substituted 
as  plaintifT.  The  order  of  the  court  of  com- 
mon pleas  reviving  the  action  la  the  name  of 


the  executor  was  reversed  in  the  circuit 
court,  and  the  executor  brings  error.  Judg- 
ment affirming  Judgment  of  circuit  court  (85 
N.  K,  1134)  reversed  on  rehearing,  and  Judg- 
ment of  court  of  common  pleas  affirmed. 

Adolphus  H.  Smith  recovered  a  Judgment 
in  the  court  of  common  pleas  against  the  de- 
fendant in  error  in  the  sum  of  $2,350,  for 
damages  accruing  by  unlawful  and  unau- 
thorized cutting  of  the  limbs  and  branches 
of  an  avenue  of  trees  situated  on  the  farm  of 
the  plaintiff.  This  Judgment  was  affirmed 
by  the  circuit  court,  and  thereafter  was  re- 
versed and  remanded  by  the  Supreme  Court 
to  the  court  of  common  pleas  for  a  new  trial. 
Before  the  retrial  of  the  case  the  plaintUT 
died,  being  a  resident  of  Clark  county.  His 
will  was  duly  presented  for  probate  in  the 
probate  court  of  Clark  county,  and  the 
Union  Savings  Bank  &  Trust  Company, 
which  was  named  in  his  will  by  the  testator 
as  executor,  was  amx>inted  and  qualified  as 
such  executor,  and  has  ever  since  acted  'oa 
such.  The  said  trust  company  is  a  corpo- 
ration organized  under  the  laws  of  Ohio. 
On  application  therefor  the  common  pleas 
court  made  a  conditional  order  of  reyivor  of 
the  action  in  the  name  of  said  trust  company, 
as  such  executor.  Thereafter  the  defendant, 
the  Western  Union  Telegraph  Company,  fil- 
ed an  answer,  objecting  to  such  revivor,  for 
the  reason  that  the  Union  Savings  Bank  ft 
Trust  Company  was  not  the  duly  appointed 
and  qualified  executor  of  the  last  will  and 
testament  of  the  decedent,  and  that  it  had  no 
authority  to  act  as  executor  for  said  dece- 
dent, was  not  the  legal  representative  of  the 
same,  and  could  not  prosecute  this  action  for 
or  on  behalf  of  the  decedent  or  his  estate. 
Other  objections,  against  the  conditional  or- 
der of  revivor  t>elng  made  absolute,  were  as- 
serted in  said  answer,  but  are  not  material 
here..  The  Union  Savings  Bank  k  Trust  Com- 
pany, for  reply  to  the  answer  of  the  Western 
Union  Telegraph  Company,  with  other  alle- 
gations and  denials,  alleged  that  it  was  the 
duly  appointed  and  qualified  executor  and 
trustee  under  the  last  will  and  testament  of 
the  decedent  On  fnll  hearing  the  conrt  of 
common  pleas  ordered  that  the  case  be  reviv- 
ed in  the  name  of  the  Union  Savings  Bank 
&  Trust  Company,  as  executor  as  aforesaid. 
The  circuit  court  reversed  the  order  of  the 
common  pleas  court,  and  proceedings  there- 
under, upon  the  ground  that  it  erred  in  or- 
dering the  revivor  of  the  action  in  the  name 
of  the  Union  Savings  Bank  &  Trust  Com- 
pany, as  executor  as  aforesaid.  This  pro- 
ceeding is  prosecuted  to  reverse  the  Judgment 
of  the  circuit  conrt 

Charles  L.  Spencer,  Edwin  S.  Houck,  Law- 
rence Maxwell,  Andrew  Squire,  and  Drau- 
sin  Wulsin,  for  plaintifT  in  error.  Martin  & 
Martin,  Robert  S.  Alcorn,  and  Edward  Bar- 
ton, for  defendant  in  error. 
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DAVIS,  J.  (after  stating  the  facts  as 
above).  This  suit  Is  brought  to  recover  dam- 
ages for  a  trespass.  It  did  not  abate  by  the 
death  of  the  plalntlfT,  and  it  was  proper  to 
revive  it  in  the  name  of  the  decedent's  per- 
sonal representative.  Sections  4975,  5144, 
and  6148,  Rev.  St ;  Dobbs  v.  Qullidge,  20 
N.  C,  107;  McPherson  v.  Segnlne,  14  N.  a 
153;  City  of  Seymour  v.  Cummins,  119  Ind. 
148,  21  N.  E.  649,  8  L.  R.  A.  126 ;  Conklin  v. 
Keokuk,  73  Iowa,  343,  35  N.  W.  444 ;  Clark's 
Adm'x  T.  Railway  Co.,  36  Mo.  202;  Upper 
^pomattox  Co.  v.  Harding,  11  Grat.  (Va.)  1 ; 
Darling,  Adm'r,  y.  Blackstone  Mfg.  Co.,  16 
Gray  (Mass.)  187.  "It  Is  now  the  general 
American  doctrine  that  all  causes  of  action 
arising  from  torts  to  property,  real  or  per- 
sonal— Injuries  to  the  estate  by  which  Its 
value  diminishes — survive  and  go  to  the  ex- 
ecutor or  administrator  as  assets  in  his 
hands."  1  Cyc.  62.  It  is  not  disputed  that 
the  plaintiff  In  error  was  appointed  by,  and 
gave  bond  In,  the  probate  court  as  executor 
of  the  deceased  plaintiff,  and  has  ever  since 
acted  as  such ;  but  It  is  contended  here  that 
such  appointment  Is  Invalid,  for  th»  reason 
that  tte  plaintiff  in  error  Is  legally  incompe- 
tent to  be  an  administrator  or  executor. 
This  contoitlon  may  be  entertained  here,  if 
the  order  of  the  probate  court  may  be  col- 
laterally attacked  in  this  action  by  showing 
that  It  was  made  erroneously  or  without 
Jurisdiction;  otherwise  it  cannot  be  con- 
sidered, for  It  Is  admitted  that  no  direct 
attack  has  been  made  on  the  order  appoint- 
ing the  executor,  in  the  probate  court,  or  by 
appeal  or  error,  and  it  (Stands  unreversed 
and  unmodified  to  this  time.  The  probate 
court  is  a  court  of  record  and  Its  jurisdic- 
tion In  matters  testamentary  and  in  the  ap- 
pointment of  administrators  and  guardians 
has  been  broadly  given  by  the  Constitution 
of  this  state  (article  4,  !|  7  and  8).  The  juris- 
diction is  plenary,  and  it  may  well  be  doubt- 
ed whether  the  Legislature,  if  it  chose  to  do 
so,  could  in  any  respect  limit  it  But  for 
every  purpose  of  this  case  we  may  assume 
that  the  Legislature  has  constitutionally  lim- 
ited the  power  of  appointment  to  such  i)erson8 
as  are  "legally  competent"  (section  5995,  Rev. 
St),  and  that  the  jurisdiction  of  the  probate 
court  is  thereby  restricted  to  the  appoint- 
ment of  such  persons  only  as  are  designated 
by  the  Legislature  to  be  "legally  competent" 

When  the  plaintiff  died,  being  at  that  time 
a  resident  of  (31ark  county,  and  left  a  will 
nominating  the  plaintiff  in  error  to  be  ex- 
ecutor of  the  will,  and  the  will  was  offered 
for  probate  in  the  probate  court  of  that 
county,  it  was  within  the  Jurisdiction  of 
the  court  and  it  became  Its  duty,  to  ap- 
point the  person  named  in  the  will  to  bo 
executor,  if  there  were  no  obstacles  thereto 
In  the  law  as  It  then  existed.  Upon  the 
assumption  which  we  have  made,  this  neces- 
sarily involved  an  Inquiry  by  the  court  Into 
the  legal  competency  of  the  Union  Savings 


Bank  ft  Trust  Company  to  be  an  executor. 
This  was  18  months  before  the  decision  in 
Schumacher  v.  McCalllp  et  al.,  69  Ohio  St 
500,  69  N.  E.  086,  and  at  a  time  when,  as 
appears  from  the  statement  of  facts  In  that 
case,  probate  courts,  common  pleas  courts, 
and  circuit  courts  were  entertaining  a  con- 
trary view  of  the  law.  The  probate  court 
of  Clark  county,  having  jurisdiction  of  the 
subject-matter  and  of  the  estate,  had  the 
right  and  duty  to  Inquire  Into  the  legal  com- 
petency of  the  trust  company.  The  presump- 
tion is  that  It  did  so,  and  Its  judgment  in 
that  regard,  however  erroneous  it  might 
thereafter  l>e  found  to  be,  was  not  void.  It 
was  no  more  void  than  the  judgments  of  the 
several  courts  which  decided  the  same  way 
in  Schumacher  v.  McCalllp,  supra.  It  could 
not  therefore  be  Ignored  In  any  collateral 
proceeding,  and  could  not  be  reviewed  or 
set  aside  in  any  other  way  than  in  a  direct 
proceeding  for  that  purpose.  The  defendant 
if  it  bad  such  an  interest  in  the  estate  as 
would  give  it  the  legal  standing  to  do  so, 
might  hhye  attacked  the  appointment  in  the 
probate  court,  or  by  appeal  or  error.  It  did 
not  do  so,  and  cannot  complain  if  It  now  finds 
Itself  bound  by  the  presumptions  which  arise 
upon  the  record.  Moore  v.  Roblson,  6  Ohio 
St  302 ;  Shroyer,  (3dn.,  ▼.  Richmond,  16  Ohio 
St  456 ;  Caujolle  r.  Ferrie,  13  WaU.  465,  20 
L.  Bd.  607. 

The  counsel  for  the  defendant  in  error 
seem  to  have  misunderstood  the  court  in 
regard  to  Its  decision  in  Hoffman,  Adm'x,  t. 
riemlng,  66  Ohio  St  143,  64  N.  B.  63.  The 
plaintiffs  in  error  in  that  case  insisted  that 
it  clearly  appeared  on  the  face  of  the  rec- 
ord that  the  probate  court  did  not  have  ju- 
risdiction to  make  the  appointment  The 
court  went  into  the  Inquiry  only  far  enough 
to  show  that  this  proposition  was  not  cor- 
rect Of  course,  if  it  had  affirmatively  and 
conclusively  appeared  that  the  court  had 
acted  without  jurisdiction,  the  order  making 
the  appointment  would  have  been  entirely 
void,  and  not  merely  erroneous,  as  it  may 
have  been  In  this  case. 

The  former  judgment  of  this  court  (86  N. 
E.  1134)  is  vacated,  and  the  judgment  of  the 
circuit  court  is  reversed,  and  that  of  the 
court  of  common  pleas  affirmed. 

SHAUCK,  CREW,  SUMMERS,  and  SPEAR, 
JJ.,  concur. 

PRICE,  0.  J.  (dissenting).  I  think  it  ex- 
ceedingly unfortunate  that  the  court  has  not 
decided  the  main  question  In  this  case,  which 
is.  Has  the  trust  company  legal  capacity  to 
act  as  executor  under  the  appointment  made 
In  the  will  of  Adolphus  H.  Smith,  deceased? 
This  questinu  was  fully  argued  in  the  briefs 
on  the  first  submission  of  the  case  to  this 
court  and  on  the  recent  rehearing  it  was 
fully  argued  orally.  Eminent  counsel  not 
of  record  have  been  heard  oa  the  subject, 
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bnt  tbe  case  is  noir  disposed  of,  not  oa  that 
qnestlon,  whlcii  Is  of  state-wide  Importanoe, 
but  on  the  other  point  that  the  judgment  of 
the  circuit  court  is  a  collateral  attack  upoa 
the  order  made  by  the  probate  court  appoint- 
ing the  trust  company  executor.  Tbe  doc- 
trine of  collateral  attack  occupies  a  vast 
field,  and  from  its  almost  infinite  resources 
enough  has  been  gathered  to  wean  the  ma- 
jority away  from  the  main  Issue^  upon  which 
it  now  expresses  no  opinion.  I  presume  that 
under  these  circumstances  It  is  not  proper 
to  define  or  express  my  own  opinion  about 
the  capacity  of  tbe  trust  company  to  serve 
as  executor,  although  that  question  is  para- 
mount,  and  must  soon  be  met  in  tlie  courts. 
I  cannot  consent  that  the  ludgment  of  tlie 
circuit  court  is  a  odlateral-  attack  on  the 
order  of  the  probate  court.  The  testator. 
Smith,  died  during  the  pendency  of  his  suit 
against  the  telegraph  c<»npany.  The  proceed- 
ings to  revive  the  action  disclosed  the  name 
ot  tbe  trust  company  as  successor  to  Smith 
in  the  action.  Who  or  what  Is  this  trust 
company-  that  asks  the  place  of  successor? 
That  question  was  no  doubt  answered  in 
the  court  of  common  pleas  to  the  efTect  that 
it  Is  an  Ohio  corporation,  having  a  certain 


place  of  residence.  Its  name,  and  thereby 
its  character,  was  made  know^  to  that  court. 
In  short,  the  action  was  revived  in  the  name 
of  a  corporation,  and  that  fact  stands'  out 
on  the  record  of  that  proceeding.  If  the 
trust  company  was  legally  Incompetent  to 
take  the  appointment  made  in  the  will,  it 
was  likewise  Incompetent  la  tbe  proceedings 
to  revive  the  action.  If  there. was  no  legal 
autliority  to  act  under  the  appointment  made 
in  the  will,  there  was  absolutely  no  authority 
to  revive  tbe  action  In  the  name  of  the  dla- 
Qunllfied  corporation.  It  being  wholly  a 
question  of  law,  and  not  of  fact,  and  that 
question  of  law  being  appar^it  of  record,  the 
order  of  the  court  of  common  pleas  could 
not  give  life  and  authority  to  the  trust  com- 
pany. If  the  appointment  of  the  corporation 
as  executor  was  illegal  In  the  fii'st  instance, 
the  order  of  revivor  was  illegal;  and  if  il- 
legal on  Its  very  face,  it  was  void  because 
illegal,  and  oould  be  so  treated  in  a  court 
of  review.  The  state  of  the  law  is  a  mat- 
ter always  to  be  reckoned  with. 

It  is  not  necessary  to  multiply  words,  but 
I  bellev9  the  doctrine  of  collateral  attack, 
as  applied  to  this  case,  baa  been  greatly  over* 
wrought. 
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BARNHARDT  T.  STATE.     (No.  HfiSO.) 
(Supreme  Oonrt  of  Indiana.     Dec.   16,  1908.) 

1.  iNToxiCATino  LiQtroxs  ({  140*)— OrFEitaxs 
— 9rA.TUTB8— CoRsntuonon. 

AcU  1907,_p.  27,  e.  16,  i  1  (Burns'  Ann. 
St.  190S,  {  8337),  making  any  person  who  shall 
sell,  keep,  run,  or  operate  a  place  where  intox- 
icating liquors  are  sold  in  violation  of  law,  or 
any  person  who  shall  be  fonnd  in  possession  of 
such  liquors  for  such  purpose,  guilty  of  a  mis- 
demeanor, denounces  the  offense  of  keeping, 
running,  or  operating  a  place  where  intoxicat- 
ing liquors  are  sold  in  violation  of  law,  and  the 
offense  of  being  found  in  jwssession  of  intoxicat- 
ing li(|uora  (or  the  purpose  of  selling  them  in 
violation  of  law  and  the  element  of  place  does 
not  enter  into  the  latter  offense. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  160 ;   Dec.  Dig.  i  140.*] 

2.  iNDICnfKITT    AND     iNrOBUATIOir     ({     71*)— 

Sdwicmnct— Ckbtaiwtt. 

An  affidavit  charging  an  offense  should 
state  th«  facts  with  such  certainty  as  to  in- 
form accused  of  what  offense  he  is  to  be  put  on 
trial. 

[EH.  Note. — For  other  cases,  see  Indictment 
and  Information,  Ont  Dig.  H  193,  104 :  Dec 
Dig.  i  71.*1 

S.  InroxiOATTNO  Liquoss  (|  2U*)— Oitenbes 

— ATFIDAVIT— SUTFICIENCT. 

An  affidavit  averring  that  accused  was 
found  unlawfully  in  possession  of  intoxicating 
liquors  in  a  designated  building  in  his  posses- 
sion for  the  purpose  of  keeping,  running,  aud 
operating  a  place  where  intoxicating  liquors  are 
sold,  in  violation  of  law,  does  not  charge  accus- 
ed with  keeping,  running,  or  operating  a  place 
where  intoxfcaung  liquors  are  sold  in  violation 
of  Acts  1907,  p.  27,  c.  16,  S  1  (Bums'  Ann.  St 
1908,  i  8.3ffD. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  251 ;    Dec  Dig.  |  211.*] 

4.  Intoxioatiko  Liqxjobs  (f  211*)— Oitensib 
— Affidavit— SoiTici  EH  0Y—"UNi.Awrcji,." 
An  affidavit  averring  that  accused  was 
fonnd  "nnlawtnlly"  in  possession  of  intoxicat- 
ing liquors  in  a  IniUding  described  in  his  con- 
trol tor  the  purpose  of  keeping,  running,  and 
operating  a  place  where  intoxicating  liquors 
are  sold,  in  violation  of  the  law,  does  not  charge 
that  accused  was  found  in  possession  of  liquor 
for  the  purpose  of  illegal  sales,  in  violation  of 
Acts  IOOT,  _p.  27,  c  16,  I  1  (Burns'  Ann.  St 
1908.  f  833'0  ;  the  word  ^'unlawful"  not  show- 
ing that  the  possession  was  in  violation  of  law. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  i  251;   Dec  Dig.  §  211.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7186,  7187.) 

Appeal  from  Circuit  Cioart,  Randolph  Cioun- 
ty;  J.  W.  Macy,  Judge. 

R.  Brace  Bamhardt  was  convicted  of  vio- 
lating tbe  liquor  laws,  and  he  appeals.  Re- 
versed, with  direction  to  quash  the  affidavit 

Ralph  S.  Gregory  and  Walter  3.  Lotz, 
for  appellant  James  Bingham,  K.  M.  White, 
A  G.  Cavlns,  and  Wm.  H.  Thompson,  for 
the  State. 

GILLETT,  J.  Appellant  appeals  from  a 
judgment  of  conviction  based  on  an  affldavlt 
which  charges  that  "R.  Bruce  Bamhardt  on 
the  9th  day  of  March,  A.  D.  1907,  at  and  in 
the  county  of  Randolph  and  state  of  Indiana, 
was  then  and  there  found  unlawfully  in  pos- 


session of  certain  intoxicating  liquors,  to  wit, 
forty-six  pints  of  beer,  together  with  the 
vessels  containing  such  liquor,  and  other  for- 
nlture,  to  wit,  one  cork  puller,  one  glass 
tumbler,  one  }ug,  fifty  boxes  and  barrels,  in 
a  certain  frame  building,  situate  on  the  east 
Bide  of  Main  street.  In  the  town  of  Parker, 
said  county  and  state,  on  lot  number  six, 
block  number  two.  In  said  town  of  Parker, 
and  owned  by  Susan  Bamhardt,  and  under 
the  control  and  in  ttie  possession  of  the  said 
R.  Bruce  Bamhardt  for  the  purpose  of  keep- 
ing, ranning,  and  operating  a  place  where 
Intoxicating  liquors  are  sold,  bartered,  and 
given  away  in  less  quantities  than  five  gal- 
lons at  a  time.  In  violation  of  the  laws  of 
the  state  of  Indiana,  he,  the  said  R.  Bruce 
Bamhardt,  not  then  and  there  having  valid 
license  (here  follows  certain  negations  not 
necessary  to  be  here  set  out),  contrary,"  etc. 
Error  is  assigned  based  on  the  overruling  of 
a  motion  to  quash.  We  assume  that  tbe  ef- 
fort of  the  prosecuting  attorney  was  to 
charge  a  vlolaticm  of  section  1,  Acts  1907,  p. 
27,  c  16  (section  8337,  Bums'  Ann.  St  1908). 
In  tMirt  that  section  reads  as  follows :  "And 
any  person  who  sliali  keep,  run,  or  op- 
erate a  place  where  intoxicating  liquors  are 
sold,  bartered  or  given  away  in  violation  of 
tbe  laws  of  tbe  state,  or  any  person  who  shall 
be  found  in  possession  of  such  liquors  for 
such  purpose  shall  be  deemed  guilty  of  a 
misdemeanor,"  etc  The  portion  of  the  sec- 
tion quoted  denounces  two  otTenses:  (1) 
Keeping,  running,  or  operating  a  place  where 
intoxicating  liquors  are  sold,  bartered,  or 
given  away.  In ,  violation  of  the  laws  of  the 
state;  and  (2)  I>eing  found  In  possession  of 
Intoxicating  liquors  for  the  purpose  of  sell- 
ing, bartering,  or  giving  them  away,  in  viola- 
tion of  the  laws  of  the  state.  The  element  of 
place  does  not  enter  Into  the  latter  ofl^ense. 
The  latter  clause  must  receive  the  construc- 
tion indicated  because  that  is  its  natural 
meaning,  to  say  nothing  of  making  the  stat- 
ute adequate  to  meet  the  mischiefs  which 
the  General  Assembly  was  seeking  to  ob- 
viate. This  much  in  answer  to  a  contention 
of  appellant's  counsel,  and  now  to  the  affi- 
davit 

It  is  evident,  to  say  the  least,  that  the 
pleading  falls  short  of  stating  an  ofTense 
with  such  certainty  as  to  Inform  the  defend- 
ant of  what  offense  be  is  to  be  put  on  trial. 
Regadanz  v.  State  (No.  21,259,  at  this  term) 
86  N.  E.  449.  It  cannot  be  said  with  any 
certaint7  whether  the  purpose  of  tbe  state 
was  to  charge  tbe  defendant  with  an  offense 
under  the  first  clause  of  the  statute  or  under 
the  second.  We  are  of  opinion,  however,  that 
the  affidavit  will  not  admit  of  an  analysis 
under  which  It  would  charge  sufficient  facts 
upon  either  view.  As  to  the  first.  It  does  not 
appear  that  there  was  any  keeping,  running, 
ur  operating  of  a  place  where  such  liquors 
were  sold,  bartered,  or  given  away;    but  a 


•For  other  cases  loa  sam*  topic  and  lection  N1TMBBR  la  Dec.  *  Am.  Digs.  UOT  to  date,  ft  Reporter  Imlaxes 
86  N.B.-31 
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possession  of  a  building  In  which  there  were 
in  toxica  ting  liquors  with  a  purpose  (which, 
of  course,  refers  to  the  future)  to  sell,  bar- 
ter, and  give  away  Intoxicating  liquors,  which 
might  not  be  those  referred  to  as  possessed. 
Afi  to  the  second  theory,  since  the  word 
"unlawfully"  Is  not  sufficient  to  show  that 
the  possession  was  in  violation  of  law  (Rega- 
danz  T.  State,  supra),  we  have  only  averred 
the  facts  that  appellant  had  possession  of  the 
liquors  in  a  building  which  he  had  posses- 
sion of  for  the  purpose  of  keeping,  running, 
and  operating  a  place  .where  Intoxicating 
liquors  (not  necessarily  those  described)  were 
to  be  sold,  bartered,  and  given  away  in  vio- 
lation of  the  laws  of  the  state.  Neither  by 
the  reading  of  the  charge  as  set  out  nor  by 
any  process  of  transposition  can  a  criminal 
charge  be  evolved  out  of  the  affidavit  On  ei- 
ther theory  there  Is  no  charge  that  there  was 
a  keeping,  running,  or  operating  of  a  place 
where  Intoxicating  liquors  were  sold,  barter- 
ed, or  given  away,  or  that  the  particular  In- 
toxicating liquors  possessed  were  to  be  sold, 
bartered,  or  given  away.  In  other  words, 
appellant  may  have  been  possessed  of' the 
place  with  a  purpose  of  conducting  a  liquor 
business  therein  tbereaf^r,  and  he  might 
have  been  possessed  of  the  particular  liquors 
for  his  own  use,  and  have  Intended  to  sell, 
barter,  and  give  away  Intoxicating  liquors  to 
be  thereafter  acquired. 

Judgment   reversed,   with   a   direction   to 
quash  the  affidavit 

MONKS,  J.,  did  not  participate 


(in  Ind.  72E) 

STATE  V.  DERRY.     (No.  21,198.) 
(Supreme  Court  of  Indiana.     Dec.  16,   190S.) 
OAUittro  (i  88*)— VisiTiNo  Gambling  Hocsb 

— A»TIDAVIT--SUFFICIKNCT. 

All  a£9davit  charging  that  accused  visited  a 
gambling  house  in  a  certain  county  in  viola- 
tion of  Public  Offense  Statute  1903  (Laws  1905, 
p.  693,  c.  169).  i  470  (Bnms'  Ann.  St  1908,  { 
2371),  etc.,  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Oaming, 
Cent  Dig.  J  273;   Dec  Dig.  i  93.*] 

Appeal  from  Circuit  Court,  Orange  County; 
Thomas  B.  Buskirk,  Judge. 

Thomas  O.  Derry  having  been  discharged 
under  a  charge  of  visiting  a  gambling  house, 
the  State  appeals.  Reversed,  with  instmc- 
tlons. 

See,  also,  85  N.  B.  763. 

James  Bingham,  (Jeo.  W.  McMahan,  B.  M. 
White,  H.  M.  Dowling,  and  A.  G.  Cavins, 
for  the  State. 

JORDAN,  C.  J.  Appellee  In  this  case  is 
charged  upon  affidavit  with  having  unlaw- 
fully visited  a  gambling  house  In  Orange 
county,  Ind.,  in  violation  of  section  470  of 
the  public  oQense  statute  of  1905.  Laws 
1905,  p.  693,  c.  169;  section  2371,  Bums'  Ann. 


St  1906.  Upon  his  motion  the  affidavit  was 
quashed  and  judgment  rendered,  discharging 
him  without  day.  The  state  appeals,  and 
assigns  that  the  court  erred  in  sustaining 
the  motion  to  quaab  the  affidavit  The 
charging  part  of  the  affidavit  in  this  case  Is 
identical  with  the  one  Involved  in  State  v. 
Brldgewaters  (No.  21,139,  decided  at  last 
term)  85  N.  E.  715.  The  same  questions  in 
regard  to  its  sufficiency  are  presented  and 
urged  by  counsel  as  were  In  the  latter  ap- 
peal. Upon  the  authority  of  the  decision  in 
that  case,  the  affidavit  herein  In  controversy 
must  be  held  sufficient 

The  Judgment  below  Is  reversed,  with  in- 
structions to  the  lower  court  to  overmle  tiie 
motion  to  quash. 

(171  InO.  410) 
CAYWOOD  V.    SUPREME  LODGB  OP 
KNIGHTS  &  LADIES  OF  HON- 
OR.   (No.  21,269.) 
(Supreme  Court  of  Indiana.     Dec.  15,   1906.) 

1.  INSUBANCE    (S    622*)— CONTBAOT— VAUDITT 

— LnirciNO  TniE  to  Bbiko  Acnoir. 

A  provision  in  an  insurance  policy,  limiting 
the  time  to  bring  suit  thereon  to  a  period  less 
than  that  fixed  by  the  statute  of  limitations,  is 
valid,  unless  forbidden  by  statute. 

[EM.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g>  1545;   Dec.  Dig.  g  622.*] 

2.  Insurance  (§  815»)— Mtttual  Benefit  Ik- 

SURANCE— Pl£ADINa — ^INVALIDITT     Of     PRO- 
VISIONS. 

If  a  mutual  benefit  certificate  holder  de- 
sired to  show  herself  within  Bums'  Ann.  St. 
1908,  {  4803  (Bums'  Ann.  St  1901,  i  4923), 
invalidating  any  condition  in  the  policy  of  a  for- 
eign insurance  company  not  to  sue  for  a  period 
of  less  than  three  years,  she  must  allege  and 
prove  facts  sufficient  to  bring  the  certificate  on 
which  she  sues  within  the  statute,  as,  that  the 
company  was  a  foreign  corporation,  etc. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Dec  Dig.  {  815.*] 

3.  Insurance  (g  623*)— Waiver— Pbovisionb 
Waived— Time  to  Brino  Action. 

A  provision  limiting  the  time  within  which 
an  action  may  be  brought  on  an  insurance  cer- 
tificate, being  for  the  company's  benefit  may  be 
waived  by  it 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  gg  1551-1553;   Dec  Dig.  g  623.*] 

4.  INSCRANCE  (I  815*)— MUTUAI,  BENETrT  IN- 
SURANCE—PLEADING — Payment  or  Assess- 
ment. 

In  an  action  on  a  mutual  benefit  certifi- 
cate, the  defense  being  nonpayment  of  an  as- 
sessment, and  plaintiff  claiming  that  the  com- 
pany owed  insured  money  for  services  which  it 
should  have  applied  to  the  assessment  the  mere 
allegation  that  the  company  owed  for  the  serv- 
ices, and  that  it  was  its  duty  to  apply  the 
money  to  payment  of  the  assessment  was  in- 
sufficient ;  it  being  necessai;  to  allege  positive- 
ly the  facts  from  which  such  duty  arose. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  g  815.*] 

5.  Insurance  (g  754*)— Mutual  Benefit  In- 
surance —  ASSEBSMITNTS  —  SUFFICIENCY     OF 

Payment. 

That  a  mutual  benefit  company  owed  in- 
sured money  tor  services  when  an  assessment 
was  due  would  not  authorize  its  application  to 
the  payment  of  an  assessment  on  insured's  cer- 
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Ind.  443.  The  case  cited  followed  French  v. 
Lafayette  Insurance  Co.,  6  McLean,  461,  Fed. 
Cas.  No.  5,402,  which  last-named  case  waa 
disapproved  by  the  Supreme  Court  of  the 
United  States  In  Riddlesbarger  t.  Hartford 
Insurance  Co.  (7  Wall.)  74  U.  S.  386,  19  L. 
Ed.  257.  This  court,  In  Insurance  Co.  r. 
Brim,  111  Ind.  281,  12  N.  E.  316.  held  that 
such  a  proTision  was  not  void,  citing  Rid- 
dlesbarger T.  Hartford  Insurance  Co.,  supra, 
and  thereby  overruled  the  holding  In  Eagle 
Insurance  Co.  v.  Lafayette  Insurance  Co.,  9 
Ind.  443,  that  such  a  provision  waa  Invalid. 
It  is  settled  by  the  great  weight  of  the  au- 
thorities that  a  provision  in  an  Insurance 
policy  limiting  the  time  in  which  suit  may 
be  brought  thereon  to  a  period  less  than  tliat 
fixed  by  statute  of  limitations  is  binding,  un- 
less it  contravenes  a  statute.  Riddlesbarger 
V.  Hartford  Insurance  Co.  (7  Wall.)  74  U.  S. 
386,  le  L.  Bd.  257,  and  cases  cited;  Lewis  v. 
Metropolitan  Life  Insurance  Co.,  180  Mass. 
317,  62  N.  E.  369,  and  cases  cited;  Sullivan  v. 
Prudential  Insurance  Co.,  172  N.  X.  482,  65  N. 
E.  268;  Fey  v.  I.  O.  O.  F.  Mutual  Life  Insur- 
ance Co.,  120  Wis.  358,  98  N.  W.  206 ;  Mead  t. 
Phoenix  Insurance  Co.,  68  Kan.  432,  75  Pac. 
475,  64  L.  R.  A.  79,  104  Am.  St.  Rep.  412,  and 
cases  cited;  McFarland  v.  Railway,  etc.,  5 
Wyo.  126,  38  Pac.  347,  677,  27  L.  R,  A.  48,  63 
Am.  St  Rep.  29;  Insurance  Co.  v.  Brim,  111 
Ind.  281,  12  N.  E.  315;  29  Cyc.  216;  25  Cyc. 
910;  19  Am.  &  Eng.  Elnc.  of  Law  (2d  Ed.)  108, 
104;  Cooley's  Briefs  on  Law  of  Insurance, 
3064-3967;  Bacon  on  Mutual  Societies,  i  443; 
Niblack  on  Mutual  Benefit  Societies,  {§  370, 
371;  May  on  Insurance,  i  478;  Kerr  on  Insur- 
ance, p.  4^. 

We  have,  however.  In  this  state  a  statute 
(sectlcm  4803,  Bums'  Ann.  St  1908;  section 
4923,  Bums'  Ann.  St  1901,  in  force  since 
1865)  which  this  court  has  held  renders  any 
provision,  in  the  policy  of  a  foreign  insur- 
ance company  doing  business  in  this  state, 
limiting  the  time  within  which  suit  can  be 
brought  thereon  to  less  tlian  three  years, 
void.  Insurance  Co.  v.  Brim,  111  Ind.  281, 
288,  289,  12  N.  E.  815.  It  does  not  appear, 
from  either  paragraph  of  the  amended  com- 
plaint, that  appellee  is  a  foreign  corporation. 
There  Is  nothing,  therefore,  in  the  complaint 
showing  that  appellant  is  entitled  to  the 
benefit  of  said  section  4803  (4923)  supra.  In 
regard  to  foreign  corporations  in  this  action. 
It  is  well  settled  that  to  entitle  appellant  to 
the  benefit  of  said  section  4803  (4923)  supra, 
she  must  allege  and  prove  facts  which  will 
bring  the  certificate  sued  on  within  its  pro- 
visions. Wler  T.  State,  161  Ind.  435.  438,  68 
N.  E.  1023,  and  cases  cited;  Indianapolis, 
etc.,  Co.  ▼.  Foreman,  162  Ind.  85,  96,  69  N.  B. 
(169,  102  Am.  St  Rep.  185,  and  cases  cited. 
A  stipulation  limiting  the  time  within  which 
an  action  may  be  brought  on  an  tasurance 
policy  or  certificate,  being  for  the  benefit  of 
the  company,  may  be  waived  by  it    4  Oool- 


tificate,  or  eonstitate  a  itayment  of  snch 
ment.  unless  the  company  was  directed  or  re- 
quested BO  to  do. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent.  Dig.  {  1906;   Dec.  Dig.  i  754.*] 

6.  PUEADINe  (t  214*)— DKMITBBKa— Faotb  Ad- 
lOTTSD. 

A  demurrer  admits  only  such  facts  as  are 
snfSciently  pleaded. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g  526 ;   Dec  Dig.  8  214.*] 

7.  iNSUBANCi  (5  714*)— MxjTnAL  BENxrrr  Ih- 

BtlBANCB— EXECmON   OT  COWTaAOT. 

Where  a  mutual  benefit  certificate  was  not 
connteTsigned  by  the  secretary  of  the  subordi- 
nate lodf^e,  as  required  by  the  certificate,  it  was 
not  completely  executed. 

na.  Note. — ^For  other  cases,  see  Insnrance, 
Dec.  Dig.  {  714.*] 

8.  Insurance  (8  817*)— Mtjtuai,  Benkftt  In- 
surance—Actiohs—Evidknck  —  Pbesump- 
tions-'-Waiveb. 

Even  if  a  provision  of  a  mutual  benefit  cer- 
tificate, requiring  it  to  I>e  countersifoied  by  an 
officer  of  the  subordinate  lodge,  could  be  waived 
by  the  company,  the  mere  possession  thereof  by 
insured  without  being  so  countersigned  would 
not  raise  a  presampBon  that  the  requirement 
was  waived. 

[Ed.  Note.— For  other  eases,  see  Insurance, 
Dec  Dig.  i  817.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;  Edward  W.  Felt  Judge. 

Action  by  Ellen  M.  Caywood  against  the 
Supreme  Lodge  of  Knights  &  Ladles  of  Hon- 
or. From  a  Judgment  on  demurrer  for  de- 
fendant plaintlfF  appealed.  Transferred  by 
the  Appellate  Court  under  the  first  clause 
of  section  1394,  Bums'  Ann.  St  1908  (sec- 
tion 1337J,  Bums'  Ann.  St  1901),  being  sec- 
ti<»i  10,  Acts  1901,  p.  667,  a  247.    Affirmed. 

George  Toung,  John  M.  Bail^,  and  Wm. 
Ward  Cook,  for  appellant  W.  A.  Hough 
and  Taylor,  Woods  &  Willson,  for  appellee. 

MONKS,  J.  This  action  wtis  brought  by 
appellant  on  a  benefit  certificate  issued  by 
appellee,  a  mutual  benefit  association,  to  ap- 
pellant's son,  in  which  she  was  named  as 
the  beneficiary.  The  amended  complaint  is 
in  two  paragraphs.  A  demurrer  for  want  of 
facts  was  sustained  to  the  complaint,  and 
Judgment  rendered  on  demurrer  against  ap- 
pellant. 

The  errors  assigned  call  in  question  the 
action  of  the  court  in  sustaining  said  demur- 
rer. The  benefit  certificate  sued  on  contains 
the  following  provision:  "No  suit  shall  be 
commenced  against  the  Supreme  Lodge  aft- 
er one  year  from  the  date  of  the  death  of 
the  member."  it  appears  from  each  para- 
graph of  the  complaint  that  the  member  to 
whom  the  certificate  was  issued  died  in  the 
month  of  September,  1902.  This  action  was 
commenced  June  30,  1906,  more  than  two 
years  after  the  death  of  the  member  named 
in  said  certificate.  Appellant  insists  that 
said  provision  limiting  the  time  in  which 
suit  must  be  commenced  Is  void,  citing  Eagle 
Insurance  Co.  t.  Lafayette  Insurance  Co.,  9 
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ey's  Briefs  on  Law  of  Insurance,  3999-4000; 
Bacon  on  Mutual  Benefit  Societies  &  Life 
Ins.  {  445;  Grant  t.  Lexington  Ins.  Co.,  6 
Ind.  23,  61  Am.  Dea  74;  Thompson  v.  Phoe- 
nix Ins.  Co.,  136  D.  S.  287,  297-299,  10  Sup. 
Ct  1019,  34  L.  Ed.  408;  Lynchburg  v.  Trav- 
elers'  Ins.  Co.,  79  C.  a  A.  464,  149  Fed.  954, 
9  L.  R.  A.  (N.  S.)  654,  and  note. 

Appellant  claims  that,  if  said  clause  lim- 
iting the  time  within  which  suit  must  be 
brought  on  said  certificate  Is  valid,  the  al- 
legations of  the  first  paragraph  are  sufficient 
to  prevent  appellee  from  taking  advantage 
thereof.  It  Is  not  necessary  for  us  to  deter- 
mine this  question,  because  said  paragraph 
is  insufficient  for  other  reasons.  It  appears 
from  said  first  paragraph  that  the  certificate 
was  Issued  In  consideration  of  the  premium 
paid  and  the  payment  of  $1.05  each  month 
during  the  life  of  said  John  G.  Caywood; 
that  the  monthly  assessment  of  $1.05  for  Au- 
gust, 1902,  was  not  paid,  and  on  the  30th  of 
said  month,  appellee  forfeited  said  certificate 
fbr  the  nonpayment  of  said  assessment.  Ap- 
pellant attempts  to  avoid  the  effect  of  the 
failure  to  pay  said  August  assessment  of 
$1.05,  and  said  forfeiture  of  the  certificate  on 
that  account,  for  the  reason  alleged  that, 
during  the  month  of  August,  appellee  owed 
said  Caywood,  for  services  rendered  by  him 
for  appellee  "the  sum  of  $2,  which  sum  the 
defendant  had  the  right  to  apply  on  the  pay- 
ment of  the  August  assessment  of  $1.05,  and 
should  have  applied  on  the  August  assess- 
ment levied  on  said  policy,  but  wholly  failed 
to  do  so;  that  said  defendant  refused  to 
apply  said  sum  of  $2  on  said  payment,  and 
on  the  30th  day  of  August,  1902,  forfeited 
said  policy  and  still  retained,  and  has  ever 
since  retained,  said  $2;  that  the  September 
assessment  of  $1.05  was  tendered  to  said  de- 
fendant, and  was  refused  by  It,  and  said 
amotmt  was  paid  into  court  for  the  benefit 
(uid  use  of  defendant"  It  lias  been  held 
that  a  life  Insurance  policy  cannot  be  forfeit- 
ed for  the  nonpayment  of  a  premltuu  or  as- 
sessment ^hen  the  company  has  in  Its  pos- 
session dividends  declared  under  said  policy 
sufficient  to  pay  the  same,  which  it  has  the 
right  to  apply  to  such  payment.  Franklin, 
etc.,  Co.  T.  Wallace,  93  Ind.  7;  Glrard  Life 
Ina  Co.  ▼.  Mutual  Life  Ins.  Co.,  97  Pa.  15; 
Mutual  Life  Ins.  Co.  v.  Olrard,  eta,  Ca,  100 
Pa.  172;  3  Cooley's  Briefs  on  Law  of  Ins. 
pp.  2324,  2325,  nota  The  mere  allegation 
that  appellee,  during  the  month  of  August, 
owed  said  Caywood  $2  for  services  rendered 
by  him  for  ai^Uee  did  not  show  any  right 
or  duty,  on  the  part  of  appellee,  to  apply  the 
same,  or  any  part  thereof,  to  the  payment  of 
said  August  assessment  Wlllcuts  v.  North- 
western Mutual  Life  Ins.  Co.,  81  Ind.  800; 
Butler  V.  American,  etc.,  Co.,  42  N.  Y.  Super. 
Ct.  342;  Plster  v.  Benefit  Association,  3  Pa. 
Super.  Ct  50,  57-59 ;  Smith  v.  Penn  Mutual 
Life  Ins.  Co.  (1882)  11  Wkly.  Notes  Cas.  (Pa.) 
295 ;  1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
291 ;  8  Cooley's  Briefs  on  Law  of  Ins.  2324, 


2325,  note.  See,  also,  Leffingwell  t.  Grand 
Lodge,  86  Iowa,  279,  53  N.  W.  243;  Petrle  v. 
Mutual  Benefit  Life  Ins.  Co.,  92  Minn.  489, 
100  N.  W.  236 ;  Irvln  v.  RushvUle  Tel  Co., 
161  Ind.  524,  69  N.  E.  258,  and  cases  cited. 

It  Is  said  in  21  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  291:  "Where  the  Insured  is  in 
the  employ  of  the  company,  the  fact  that 
there  were  wages  due  him,  at  the  time  of 
his  default  In  the  payment  of  an  assessment 
^ufficlent  to  pay  the  assessment  will  not  pre- 
vent a  forfeiture  for  nonpayment  as  the 
company  is  under  no  duty  to  apply  such 
wages  to  the  payment  of  the  assessment" 
And  this  was  the  theory  of  said  paragraph, 
for  it  averred  as  above  set  out  that  "the  de- 
fendant had  the  right  to  apply  said  $2  <m 
the  payment  of  the  August  assessment  of 
$1.05,  and  should  have  applied  it"  and  "that 
the  defendant  refused  to  apply  said  sum  of 
$2  on  said  payment"  It  is  not  sufficient, 
however,  to  allege  that  it  was  the  right  or 
duty. of  the  appellee  to  apply  said  $2,  or  any 
part  thereof,  to  the  payment  of  the  August 
assessment  the  same  being  the  mere  conclu- 
sion of  the  pleader,  'but  the  facts  from 
which  such  right  or  duty  arises  must  be 
clearly  and  positively  alleged.  Chicago,  etc 
R.  Co.  V.  Barker,  169  Ind.  680,  681,  83  N.  B. 

369;    Chicago  R.  Co.  v.  Lain,  170  Ind.  » 

83  N.  E.  632,  633,  634,  and  cases  cited ;  Chi- 
cago, etc.,  R.  Co.  v.  McClandish,  167  Ind. 
648,  651-653,  79  N.  E.  903,  and  cases  cited; 
City  of  BufTalo  v.  Halloway,  7  N.  T.  493,  6 
Am.  Dec.  550,  652,  and  note,  p.  554;  Wabash 
R.  Co.  V.  Hassett  (Ind.)  83  N.  E.  705,  708, 
and  authorities  dted;  Southern  Ind.  R. 
Co.  V.  Fine,  163  Ind.  617,  621,  72  N.  E.  689; 
Pittsburg,  etc.,  R.  Co.  v.  Llghthelser,  163  Ind. 
247,  251,  252,  71  N.  E.  218,  660,  and  cases 
cited.  "That  said  defendant  refused  to  ap- 
ply said  sum  of  $2  on  said  payment"  Involves 
the  assumption  that  appellee  had  been  direct- 
ed, requested,  or  otherwise  empowered  to  ap- 
ply said  $2  in  payment  of  said  August  assess- 
ment by  said  Caywood  or  his  authorized 
agent,  a  fact  which  was  not  alleged  in  said 
paragraph,  and  without  which  it  was  insuffi- 
cient Lake  Erie,  etc.,  R.  Co.  v.  McFall,  165 
Ind.  674,  581,  76  N,  E.  400;  Aiken  v.  City  of 
Columbus,  167  Ind.  139,  150,  78  N.  E.  657,  12 
L.  R.  A.  (N.  S.)  416 ;  Malott  etc.,  ▼.  Sample, 
164  Ind.  645,  647-652,  74  N.  E.  245,  and  cases 
cited;  Riley  v.  State,  168  Ind.  657,  660,  81 
N.  B.  726;  Bliss  on  C!ode  Pleading  (3d  Ea> 
i  318. 

It  is  well  settled  that  a  demurrer  admits 
only  such  facts  as  are  sufficiently  pleaded. 
Moreover,  the  benefit  certificate  sued  upon 
calls  for  the  "Protector  and  Secretary  of 
Gage  Lodge  No.  1663"  to  countersign  said 
"certificate  and  impress  the  seal"  of  said 
subordinate  lodge,  "hereto  rendering  the  same 
valid  and  in  full  force."  Said  benefit  certifi- 
cate appears  to  have  been  Impressed  with 
the  seal  of  said  subordinate  lodge,  but  It 
was  not  countersigned  by  the  protector  and 
secretary  of  said  subordinate  lodge.    It  can- 
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not  be  Bald,  therefore,  to  have  been  complete- 
ly executed  according  to  Its  own  provlsloni 
It  has  been  held  that  an  Insurance  policy 

18  not  execnted  by  attaching  the  Insurer's 
corporate  seal,  when  the  i^mes  of  the  presi- 
dent and  secretary,  called  for  by  the  attesta- 
tion clause,  are  not  signed  thereto,  nor  when 
the  same  la  not  countersigned  as  required  by 
Its  provisions.  Peoria,  etc.,  Ina.  Co.  v.  Wal- 
■er,  22  Ind.  73;   Globe  Ac.  Ins.  Co.  v.  Reld, 

19  Ind.  App.  203,  47  N.  K  947,  49  N.  B.  291, 
and  cases  cited;  Badger  v.  American  Pop. 
Life  Ins.  Co.,  103  Mass.  244,  4  Am.  Bep.  647; 
McCully's  Adm'r  v.  Phoenix,  etc.,  Ins.  Co.,  18 
W.  Va.  782 ;  Frail  v.  The  Mutual  Protection, 
etc.  Society,  5  Daly  (N.  T.)  298;  Kerr  on 
Ina  pp.  86,  86.  It  may  be  the  requirement 
that  the  same  be  countersigned  by  some  per- 
son or  persons  named  may  be  waived  by  the 
company,  bat  there  can  be  no  such  presump- 
tion from  the  mere  possession  thereof,  when 
it  tias  not  been  countersigned  in  the  manner 
provided  for. 

There  are  no  facts  alleged  in  the  amended 
complaint  showing  that  said  requirement  has 
In  any  way  been  waived  by  appellee.  It  fol- 
lows that  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  complaint 

Judgment  afiBrmed. 


an  Ind.  «7) 

CLEVELAND,  C,  C.  ft  ST.  L.  RT.  CO.  v. 
HILLIGOSS.     (No.  21,138.) 

(Supreme  Coort  of  Indiana.     Dec.  16,  1908.) 

1.  RAn.B0ADS  (I  297*)— CoixisiOHS— AcnoNS 
— GOKFI.AINT— Nbgliokrcb. 

A  comidaint  in  an  action  against  a  railway 
company  for  injuries  to  a  street  car  conductor 
in  a  collision  with  his  car  on  a  grade  crossing, 
which  alleges  that  defendant  operated  railroad 
tracks  crossing  the  street  on  which  street  cars 
were  operated ;  that  plaintiS,  when  approaching 
the  crossing  stopped  his  car  and  looked  across 
the  railroad  tracks,  and  saw  thereon  no  ap- 
proadiing  trains  or  cars ;  that  the  street  car 
proceeded  to  cross  the  railroad  tracks ;  that 
plaintiS  boaided  it ;  that  defendant  negligently, 
withoat  any  warning,  kicked  one  of  its  cars 
across  the  crossing  and  against  the  street  car, 
injuring  plaintiff— shows  a  breach  of  dnty  owed 
by  defenoant  to  plaintiff. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  (  944;   Dec  Dig.  {  297.*] 

2.  Raiuioads  (I  297*>— Collisions— CowTWB- 
DTOBT  NaouoEifCB— Question  roa  Jurt. 

A  street  car  conductor  in  charge  of  a  car 
ronning  on  a  street  crossed  by  railroad  tracks 
stopped  and  left  bis  car  before  crossing  the 
trades  to  ascertain  whether  any  trains,  engines, 
or  cars  were  approaching.  On  seeing  none,  he 
signaled  the  motorman  to  make  the  crossing. 
Held,  that  whether  the  conductor  was  justi- 
fied In  giving  the  signal  immediately  after  pass- 
ing over  the  crossing  on  the  nonappearance  of 
approaching  cars,  or  whether  he  shonld  have 
stood  on  the  crossing  and  looked  for  approach- 
ing cars  for  any  definite  period  before  signaling 
the  motorman  to  advance,  was  for  the  jury. 

[EM.   Note.— For  other  cases,   see  Railroads, 
Cent.  Dig.  H  949.  950 ;   Dec.  Dig.  8  297 .♦] 


3;.  Rblease  (I  29*)— Joint  anp  Sevbbal  Lia' 
BiLiTY— Release  of  One  Tobt-Feasob. 
For  a  single  injury  there  can  be  but  one 
recompense,  and  one  who  is  injured  by  two  or 
more  uniting  in  the  commission  of  wrong,  or 
who  is  injured  by  the  separate  and  independent 
acts  of  different  persons,  and  who  accepts  from 
one  of  them  compensation  therefor,  cannot  re- 
cover compensation  from  any  of  the  others. 

[Ed.    Note.— For    other    cases,    see    Release, 
Cent  Dig.  S  64;    Dec.  Dig.  i  29.»] 

4.  T0BT8    (S    22*>-^0INT   AND    SSVEBAI.    LlA- 
BILITT. 

Where  two  or  more  nnite  in  the  commission 
of  a  wrong  or  where  seiiarate  and  independent 
acts  or  different  persons  concur  in  perpetrating 
a  single  injnry,  each  is  responsible  for  all  the 
damages,  and  the  injured  party  may  at  his  elec- 
tion pniane  his  remedy  against  all  or  any  num- 
ber and  the  court  will  not  apportion  the  dam- 
ages among  the  wrongdoers. 

[Ed.  Note.— For  other  cases,  see  Torts,  (Tent 
Dig.  i  29 ;   Dec.  Dig.  S  22.*] 

5.  Release  (J  29*)— Joint  and  Sevxbal  Lia- 
BILITT— Release  of  One  Tobt-FIcasob. 

A  release  unsupported  by  a  consideration  of 
one  joint  tort-feasor  does  not  operate  to  release 
another  wrongdoer,  but  a  contract  which  par* 
ports  to  be  a  satisfaction  and  release  of  one 
wrongdoer  jointly  liable  with  another  and  which 
shows  that  the  injured  peison  has  for  a  consid- 
eration surrendered  his  claim  against  one  wrong- 
doer, cannot  recover  compensation  from  anoth- 
er wrongdoer  jointly  liable. 

[Eld.    Note.— For    other    cases,    se«    Release, 
Cent  Dig.  i  64 ;   Dec.  Dig.  {  29.*] 

6.  Release   ({   29*)  —  Tobt-Fxabobs  —  Joiiri 
AND  Sevebal  Liabilitt— Release  or  One. 

While  one  who  compromises  a  claim  does 
not  necessarily  admit  that  the  claim  was  well 
founded,  the  one  who  receives  the  considera- 
tion is  precluded  from  denying  that  it  was  well 
founded,  and,  when  a  pretend«t  daim  for  a  tort 
has  been  settled  and  satisfaction  has  been  ren- 
dered the  claimant  by  one  so  connected  with 
the  wrong  as  to  be  reasonably  subject  to  an  ac- 
tion and  possible  liability  as  a  joint  tort-feasor, 
the  satisfaction  will  release  all  who  may  be 
liable,  thou^  the  one  released  was  not  liable. 

[Ed.    Note.— For   other    cases,    see    Release, 
Cent  Dig.  S  64;   Dec.  Dig.  f  29.*] 

7.  Release  (J  2*)— Vauditt— HWbot. 

The  validity  and  effect  of  a  release  of  • 
cause  of  action  does  not  depend  on  the  validity 
of  the  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  2 ;   Dec.  Dig.  S  2.*] 

8.  Release  (J  46*)— Pleadxho — Sitffioienct. 

An  answer  in  an  action  against  a  railway 
company  for  injuries  to  a  street  car  conductor 
in  a  collision  with  his  car  at  a  grade  crossing, 
which  alleges  that  the  accident  resulted  from  the 
joint  negligence  of  the  street  railway  company 
and  the  steam  railway  company,  and  that  plain- 
tiff for  a  valuable  consideration  released  the 
street  railway  company  from  liability,  and 
which  sets  forth  the  release,  which  recites  that 
plaintiff,  in  consideration  of  the  agreement  of 
the  street  railway  company  to  re-employ  him  re- 
leased the  street  railway  compan:^  from  all  lia- 
bility,  is  sufficient  to  bar  the  action  as  ^^nst 
the  objection  that  It  fails  to  aver  a  claim  by 
plaintiff  for  damages  against  the  street  railway 
company  as  a  basis  for  the  release,  for  plolatlff 
by  retaining  the  consideration  will  not  be  per^ 
mitted  to  show  that  he  had  no  claim  against  the 
street  railway  company. 

ri2d.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  §88;    Dec.  Dig.  {  46.*]      ■ 
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9.  BELEABK    (f    12*)  —  CJONSIDEBATION— SUITI- 

ontNCY. 

One  releasing  a  penon  from  liability  for 
injuries  cannot  complain  of  the  inadequacy  of 
the  consideration,  and  whatever  consideration 
he  accepts  in  satisfaction  is  adequate. 

(Bd.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  S  20;   Dec.  Dig.  i  12.»] 

10.  Reuease  (S  4e»)— Plbadino— SuiTiciENcr. 

An  answer  in  an  action  against  a  steam 
railway  company  for  injuries  to  a  street  car 
conductor  in  a  collision  with  his  car  at  a  grade 
crossing,  which  alleges  that  the  accident  resulted 
from  the  joint  negligence  of  the  street  railway 
company  and  the  steam  railway  company,  and 
that  plaintiff  for  a  valuable  consideration  re- 
leased the  street  railway  company  from  liability, 
and  which  sets  forth  th«s  release  which  recites 
that  plaintiff  in  consideration  of  the  agreement 
of  the  street  railway  company  to  re-employ  him 
released  the  street  railway  company  from  all 
liability,  shows  at  least  the  semblance  of  a  right 
Of  action  in  favor  of  plaintiff  against  the  street 
railway  company,  and  bars  the  action  as  against 
a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  i  88;    Dec,  Dig,  {  46.*] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; J.  F.  McClure,  Judge. 

Action  by  James  W.  Hllligoas  against  the 
develand,  Cincinnati,  Chicago  &  St  liouls 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

liovett  &  Slaymaker  and  C.  E.  Cowglll,  for 
appellant     Kittinger  &  Diven,  for  appellee. 

UADLEY,  J.  Appellee  sues  to  recover  for 
injuries  received  in  a  collision  between  a 
freigbt  car,  belonging  to  appellant  and  an 
electric  street  car,  under  his  control,  belong- 
ing to  the  Union  Traction  Company,  on  a 
grade  crossing,  in  the  city  of  Anderson, 
through  the  alleged  negligence  of  appellant. 
There  are  two  paragraphs  of  complaint,  each 
of  which  was  held  good  on  demurrer  for  in- 
sufficient facts.  There  are  two  answers,  a 
general  denial,  and  one  affirmative,  to  which 
a  demurrer  for  insufficient  facts  was  sustain- 
ed, and  an  exception  reserved.  Verdict  for 
$12,500,  for  which,  over  appellant's  motion 
for  a  new  trial,  Judgmmt  was  rendered.  Er- 
ror la  assigned  on  all  adverse  rulhigs.  The 
complaints  are  substantially  the  same.  It  is 
alleged  in  both  that  the  plaintier  was  the 
conductor  in  charge  of  an  electric  car,  which 
was  being  operated  by  the  Indiana  Union 
Traction  Company,  on  Meridian,  a  north  and 
south  street  in  the  city  of  Anderson,  under 
a  franchise  from  said  city;  that  appellant 
operates  a  steam  railroad  running  east  and 
west,  which  crosses  the  track  of  the  Union 
Traction  Company  at  grade  in  a  populous 
part  of  said  city,  and  has  at  the  point  of 
Intersection  a  large  number  of  tracks;  that 
it  was  the  duty  of  the  plaintiff,  as  such  con- 
ductor, to  cause  said  car  to  be  stopped  before 
reaching  appellant's  tracks,  and  to  then 
leave  said  car  and  go  across  said  tracks  to 
see  and  observe  whether  there  are  any  ap- 


proaching cars  thereon,  and,  when  none  are 
approaching,  to  signal  his  motorman  in 
charge  of  the  electric  car  to  come  on  across 
said  track;  that  on  the  day  of  the  accident 
the  plaintiff  was  i:anning  bis  car  southward, 
and,  when  it  had  approached  within  15  or 
20  feet  of  appellant's  tracks,  he  caused  his 
said  car  to  be  stopped,  and  he  went  south- 
ward in  Meridian  street  on  and  across  said 
tracks,  and  found  thereon  no  trains  or  cars 
on  any  of  the  tracks  of  said  steam  railway 
approaching  said  crossing,  and  having  thus 
observed  that  there  were  no  steam  trains, 
engines,  or  cars  of  any  kind  In  motion,  or 
attempting  to  cross  said  Meridian  street 
crossing,  the  plaintiff  signaled  the  motorman 
operating  said  car  to  proceed  over  appellant's 
said  tracks.  Said  motorman  obeyed  said 
signal,  and  did  proceed  southward,  on  the 
street  car  track,  across  said  railway  tracks, 
and  while  said  car  was  moving  the  plaintiff 
boarded  it  In  safety.  "Said  defendant  then 
and  there  carelessly  and  negligently,  with- 
out any  warning  to  the  plaintiff,  or  any  one 
else,  carelessly  and  negligently  ran,  backed, 
and  kicked  one  of  its  cars,  with  one  of  its  en- 
gines, with  great  force  and  violence,  from 
east  to  west  on  and  along  one  of  its  said 
tracks  crossing  Meridian  street  and  against 
said  moving  electric  car  so  occupied  and 
managed  by  the  plaintiff,  thereby  crushing 
said  electric  car  and  causing  great  Injury 
to  the  plaintiff." 

The  objections  presented  to  the  complaint 
are :  First  That  the  acts  complained  of  fail 
to  constitute  negligence  in  the  defendant; 
that  the  allegation  that  the  defendant  negli- 
gently ran,  backed,  and  kicked  one  of  its 
cars  over  the  crossing,  etc.,  without  first  giv- 
ing warning  to  the  plaintiff,  or  any  one  else, 
is  insufficient  to  show  a  breach  of  any  duty 
appellant  owed  appellee.  We  think  other- 
wise. Second.  That  the  complaint  shows  that 
appellee  was  guilty  of  contributory  negli- 
gence, in  this ;  It  is  alleged  that  the  plain- 
tiff went  southward  over  the  crossing,  and 
observed  no  trains,  engines,  or  cars,  ap- 
proaching the  crossing,  and  did  thereupon 
signal  his  motorman  to  proceed  to  make  the 
crossing.  "It  is  not  alleged,"  says  appellant, 
"that  he  [the  plaintiff]  continued  to  look.  It 
was  his  duty,  not  only  to  oontinne  to  look 
until  he  had  passed  the  crossing,  but  to  look 
at  a  time  and  place  when  and  where  his  ob- 
servations would  be  effective."  If,  before 
crossing,  he  stopped  and  left  his  car,  and 
walked  southward  across  the  railroad  tracks 
to  ascertain  whether  or  not  there  were  trains, 
engines,  or  cars  approaching  the  crossing  on 
any  of  said  tracks,  and  seeing  none,  as  he 
alleges,  he  signaled  his  conductor  to  proceed 
to  make  the  crossing,  whether  he  was  Justi- 
fied in  giving  the  signal  to  the  motorman  Im- 
mediately after  passing  over  the  crossing 
and  the  nonappearance  of  approaching  cars, 
or  whether  he  should  have  stood  on  the  cross- 
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tag,  and  looked  for  approaching  cars  for  any 
definite  period,  before  signaling  the  motor- 
man  to  advance,  was,  to  say  the  least  of  it, 
a  question  of  Aict  for  the  jury.  As  against 
the  demnrrer,  we  find  no  snfflcient  reason  for 
condemning  either  paragraph  of  the  com- 
plaint 

Did  the  court  err  In  snstaining  appellee's 
demurrer  to  the  second  paragraph  of  an- 
SWOT?  Said  answer.  In  effect,  alleges  that 
the  cnt  of  cars  in  charge  of  appellant's  em- 
ployes, and  the  street  car  in  charge  of  the 
traction  company's  motorman,  were  each 
moving  towards  the  crossing  at  a  speed  of 
about  five  miles  per  hour;  and  when  they 
had  arrived,  to  wit,  the  street  car  at  a  point 
35  feet  from  the  crossing,  and  the  cnt  of  cars 
50  feet  from  the  crossing,  the  cut  of  cars, 
which  had  the  right  of  way,  were  then  in 
plain  view  of  said  motorman,  and  he  could 
see  it,  and  had  plenty  of  time  to  have  stop- 
ped his  car  and  avoided  the  collision  and  In- 
Jury,  but,  on  the  contrary,  he  negligently  con- 
tinned  to  run  his  car  forward,  and  reached 
the  crossing  point  at  the  same  time  the  cut 
of  cars  reached  it,  and  thereby  caused  the 
collision  and  the  plaintiff's  injury.  With  ref- 
erence to  this  part  of  the  answer,  appellant 
makes  the  point  that  It  shows  that  the  proxi- 
mate cause  of  the  plaintiff's  injury  was  the 
negligence,  not  of  appellant  company,  but  of 
the  Union  Traction  Ck>mpany,  In  heedlessly 
running  its  car  on  to  the  crossing,  in  front 
of  the  moving  cut  of  cars,  and  cites  Thomp- 
son V.  Citizens'  St.  Ry.  Co.,  152  Ind.  466,  53  N. 
E.  462.  in  support  of  the  contention.  How- 
ever, the  view  of  the  answer  that  we  have 
taken  makes  the  question  here  raised  un- 
important, and  we  express  no  opinion  con- 
cerning it 

It  is  further  averred  In  the  second  para- 
graph of  answer  that  the  collision  was  caus- 
ed by  the  joint  acts  of  said  traction  com- 
pany through  its  motorman  oiwrating  said 
street  car  and  the  railroad  company  through 
its  employes  in  moving  a  cnt  of  cars  over  the 
crossing ;  and,  if  there  was  negligence  on  the 
part  of  the  defendant,  as  alleged  by  plaintiff, 
In  moving  its  cut  of  cars  over  the  crossing, 
nevertheless  the  plalntlfTs  injuries  would 
not  have  occurred  had  it  not  been  for  the 
act  of  the  traction  company's  employe  in 
negligently  running  said  street  car  on  to 
said  crossing  at  the  same  time  the  defend- 
ant's cut  of  cars  was  in  the  act  of  crossing 
the  same,  as  aforesaid;  and  so  the  defend- 
ant says  "that,  if  the  collision  resulted  in 
any  particular  through  the  negligence  of  Its 
employes.  It  was  through  the  joint  act  and 
joint  negligence  of  the  employes  of  said  two 
companies  that  said  collision  and  the  plaln- 
tlfTs Injuries  occurred."  It  is  then  averred 
that  on  December  80,  1905,  the  plaintiff,  for 
a  valuable  consideration,  fully  released  the 
traction  company  from  an  liability  arising 
from  said  collision,  which  release  was  in 
writing,  and  in  the  following  words  and  fig- 
ures: "Whereas,  on  the  24th  day  of  Novem- 


ber, 1905,  James  W.  Hllllgoss,  while  in  the 
employ  of  the  Indiana  Traction  Company, 
as  conductor,  was  injured  about  the  head, 
arms,  body,  and  otherwise  Injured  when 
freight  car  collided  with  South  Meridian 
street  car,  in  an  accident  which  occurred  on 
the  lines  of  said  traction  company,  at  or  near 
Meridian  street  crossing  of  Big  4  Railway. 
Now,  therefore,  in  consideration  of  the  agree- 
ments of  said  traction  company  herein  con- 
tained to  re-employ  said  employe  for  such 
time  only  as  may  be  satisfactory  to  it,  said 
James  W.  Hilligoss  agrees  to  and  does  here- 
by receipt,  release,  and  forever  discharge  the 
said  traction  company  of  and  from  any  and 
all  liability,  claims  and  demands  of  every 
kind  and  character  that  he,  the  said  em- 
ploye, ever  had  against  the  said  traction 
company  to  date,  and  especially  from  all 
claims  and  demands  of  any  nature  arising 
out  of  or  due  to  the  accident  aforesaid,  said 
traction  company  hereby  agreeing.  In.  con- 
sideration of  the  foregoing,  to  employ  said 
employe  so  long  as  satisfactory  to  it  and  not 
otherwise.  Witness  the  name  of  the  parties 
this  30tb  day  of  Dec.,  1905.  James  W.  HUi- 
goss.  [Seal.]  Indiana  Union  Traction  Com- 
pany. [Seal.]  By  Ellis  C.  Carpenter,  QaJm 
Adjuster."  And  it  is  alleged  that  the  re- 
lease of  the  traction  company  was  a  full  and 
complete  release  of  the  defendant  and  Judg- 
ment is  demanded  accordingly.  It  Is  an 
ancient  and  well-established  rule,  almost 
without  exception  in  Elngland  and  America, 
that  for  a  single  injury  there  can  be  but 
one  recompense.  When  more  than  one  unite 
In  the  commission  of  a  wrong,  each  is  re- 
qwnsible  for  the  acts  of  all,  and  for  the 
whole  damage;  also,  where  separate  and  in- 
dependent acts  of  negligence  by  different  per- 
sons concur  in  perpetrating  a  single  injury, 
each  Is  fully  responsible  for  the  trespass. 
Courts  will  not  undertake  to  apportion  the 
damage  in  such  cases  among  the  joint  wrong- 
doers. The  injured  party  has  at  his  election 
his  remedy  against  all  or  any  number.  Coo- 
ley  on  Torts  (3d  Ed.)  p.  224.  He  may  elect 
to  look  to  one  only,  and,  if  he  accepts  from 
that  one  a  benefit  or  property  in  satisfaction 
and  release,  he  can  go  no  further.  He  can- 
not have  a  second  satisfaction.  Having  had 
a  reparation  from  one  who  was  responsible 
for  all  the  damage  and  released  him,  all 
others  who  were  Jointly  or  Jointly  and  sever- 
ally liable  are  also  released.  One  satisfac- 
tion Is  a  bar  to  further  proceedings  on  the 
same  cause  of  action.  Fleming  v.  Donald, 
50  Ind.  278,  19  Am.  Rep.  711;  Ashcraft  v. 
Knoblock,  146  Ind.  169,  174,  46  N.  B.  69. 
There  is  a  clear  distinction,  however,  recog- 
nized by  the  courts  between  a  "satisfaction" 
and  a  "release"  growing  out  of  the  right  of 
the  injured  party  to  choose  whether  he  will 
seek  redress  against  all  or  a  less  number  of 
those  jointly  liable  to  him.  On  the  one  hand', 
a  naked  promise  not  to  sue,  an  action  against 
a  part  only  of  the  Joint  tort-feasors,  and  a 
forgiveness  of  the  others,  or  a  formal  re- 
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lease^  nnsiintorted  by  a  consideration,  ■  will 
in  ncdther  case  operate  as  a  release  of  those 
not  favored.  In  other  words,  a  release  In 
fact  may  be  given  to  a  part  of  the  joint  tres- 
passers, although  no  part  of  the  damage  has 
been  paid,  and  those  not  released  held  liable 
for  the  whole.  On  the  other  hand,  a  con- 
tract, which  purports  to  be  a  satisfaction 
and  release  of  a  wrongdoer  Jointly  liable 
with  others,  to  be  effective,  must  clearly 
show  that  the  injured  party  for  a  considera- 
tion has  surrendered  to  the  party  in  whose 
favor  the  contract  runs  all  claim  for  recom- 
pense for  and  on  account  of  the  trespass 
complained  of.  If  It  does  so  appear,  there 
can  I>e  no  further  proceeding,  for  the  right 
of  action  for  the  wrong  Is  forever  gone. 
Miller  V.  Beck,  108  Iowa,  675,  682,  79  N.  W. 
344;  Brown  v.  City  of  Cambridge,  85  Mass. 
474:  Hartlgan  v.  Dickson,  81  Minn.  284,  8S 
N.  W.  1091;  Eastman  v.  Grant,  34  Vt.  887; 
Selther  v.  Traction  Co.,  125  Pa.  397,  17  AH. 
338.  4  U  R.  A.  54,  11  Am.  St  Bep.  005; 
McBrlde  v.  Scott,  132  Mich.  176,  93  N.  W. 
243,  61  I/.  R.  A.  445,  102  Am.  St.  B^.  416; 
Dulaney  v.  Buffum,  173  Mo.  1,  78  S.  W.  12G ; 
Ducey  v.  Patterson,  37  Colo.  216,  86  Pac. 
100,  9  L.  R.  A.  fN.  S.)  1066,  119  Am.  St.  Rep. 
284;  Abb  v.  Railroad  Co.,  28  Wash.  428, 
68  Pac.  954.  58  L.  R.  A.  293,  92  Am.  St  Rep. 
864;  Allen  v.  Ruland,  79  Conn.  405,  65  Atl. 
138,  118  Am.  St  Bep.  146;  Butler  v.  Ash- 
worth,  110  Cal.  614,  618,  43  Pac.  4,  386;  Coo- 
1^  on  Torts  (3d  Ed.)  p.  235. 

Appellee  insists  that  this  answer  proceeds 
upon  the  single  theory  of  a  release,  and  that 
It  is  not  good  upon  that  theory,  l>ecause  It 
pleads  facts  to  show  that  the  traction  com- 
pany, to  whom  the  release  was  executed,  was 
not  a  Joint  tort-feasor,  and  was  not  in  any 
way  liable  to  appellee,  and,  further,  that  it 
falls  to  show  that  the  appellee  ever  made 
any  claim  for  damages  against  the  company 
on  account  of  his  Injury.  To  sustain  this 
contention,  he  relies  on  K.  ft  L  Bridge  Co.  v. 
Hall,  125  Ind.  220,  25  N.  B.  219.  In  the 
Hall  Case  the  answer  of  release  was  trav- 
ersed, and  the  qiibstlon  before  the  court  was 
one  of  evidence,  and  not  of  pleading.  It 
Is  said  at  page  223  of  125  Ind.,  at  page  220 
of  25  N.  E.:  "No  question  was  raised  as  to 
the  snflSclency  of  the  second  paragraph  of 
answer,  and  hence  we  are  not  called  upon  to 
consider  It."  Neither  a  copy  nor  any  part 
of  the  contents  of  the  release  is  given,  and 
In  commenting  on  the  evidence  the  court 
says:  "But  the  evidence  fails  to  show  that 
he  ever  made  any  demand  against  the  com- 
pany (relcised)  for  damages  on  account  of 
the  injury,  or  ever  claimed  that  it  was  in 
any  way  responsible  for  the  accident  and 
the  circumstances  proven  show  the  contrary. 
•  *  •  From  the  evidence  before  them  the 
Jury  might  well  conclude  that  the  (released 
company)  was  in  no  way  responsible  for  the 
accident  and,  if  not  there  was  no  Joint  lia- 
bility to  which  the  rule  that  the  release  of 


one  Joint  wrongdoer  has  the  effect  to  dla- 
charge  all  others  can  apply."  Under  the 
meager  facts  given  In  the  case  relied  on,  we 
cannot  accept  it  as  an  authority,  for  reason 
that  will  be  developed  as  we  proceed.  With 
reference  to  the  releasor  and  releasee,  It 
may  be  said  that  the  courts  will  not  permit 
one  who  has  suffered  a  wrong  to  profit  by 
the  fears  of  those  who  occupy  a  position  to 
subject  them  to  suspicion  of  being  the  wrong- 
doers, and  who  are  willing  to  buy  their  peace 
rather  than  run  a  risk  at  law.  One  who  com- 
promises a  claim  does  not  necessarily  admit 
that  the  claim  was  well  founded,  bat  the 
one  who  receives  the  consideration  is  pre- 
cluded from  denying  that  it  was.  So  it  may 
be  said  that  when  a  pretended  claim  for  a 
tort  has  been  settled  by  treaty,  and  satisfac- 
tion rendered  the  claimant  by  one  so  con- 
nected with  the  trespass  as  to  be  reasonably 
subject  to  an  action  and  possible  liability  as 
a  Joint  tort-feasor,  the  satisfaction  rendered 
will  release  all  who  may  be  liable,  whether 
the  one  released  was  liable  or  not  In  such 
a  case  It  Is  not  necessary  that  It  should  ap- 
pear that  the  party  making  the  settlement 
was  in  fact  liable.  It  will  be  deemed  suffi- 
cient if  there  Is  an  api>earance  of  liability; 
that  Is,  something  in  the  nature  of  a  dalm 
on  the  one  hand  and  a  possible  liability  un- 
der the  rules  of  the  law  on  the  other.  Mil- 
ler V.  Beck  &  Co.,  108  Iowa,  575,  79  N.  W.  344 ; 
Leddy  v.  Barney,  139  Mass.  394,  2  N.  E.  107; 
Hubbard  v.  Railroad  Co.,  173  Mo.  249,  72  8. 
W.  1073;  Hartlgan  v.  Dickson.  81  Minn.  284, 
83  N.  W.  1001;  Denver,  etc.,  Ry,  Co.  v. 
Sullivan,  21  Colo.  302,  41  Pac.  501;  Tomp- 
kins V.  Railroad  Co.,  66  Cal.  103,  4  Pac.  1165 ; 
Abb  V.  Railway  (3o.,  28  Wash.  428,  68  Pac. 
954,  58  I*  R.  A.  293,  92  Am.  St  Rep.  864; 
Pickwick  V.  McCauUff,  193  Mass.  70,  75,  78 
N.  E.  780.  In  the  Iowa  case,  supra,  It  Is  said 
at  page  578  of  108  Iowa,  at  page  345  of  79  N. 
W.:  "In  accordance  with  this  rule,  it  has 
frequently  been  held  tb^t  the  validity  and 
effect  of  a  release  of  a  cause  of  action  does 
not  depend  upon  the  validity  of  the  cause  of 
action,  and  that.  If  the  claim  is  made  against 
one,  and  it  is  satisfied,  all  who  may  be  liable 
are  discharged,  whether  the  one  released  be 
liable  or  not."  From  the  Leddy  Case,  supra, 
we  quote  from  page  897  of  139  Mass.,  at 
page  108  of  2  N.  E.,  as  follows:  "The  rule 
that  a  release  of  a  cause  of  action  to  one 
of  several  persons  applies  to  a  release  gl'.  in 
to  one  against  whom  a  claim  Is  made,  al- 
though be  may  not  be  in  fact  liable.  The 
validity  and  effect  of  a  release  of  a  cause  of 
action  do  not  depend  on  the  validity  of  the 
cause  of  action.  If  a  claim  is  made  against 
one,  and  released,  all  who  may  be  liable  are 
discharged,  whether  the  one  released  was  lia- 
ble, or  not"  The  text  above  Is  quoted  with 
approval  in  Denver,  etc.,  Ry.  Co.  v.  Sullivan, 
21  Colo.  302,  41  Pac.  501.  It  is  also  said  by 
Judge  Cooley,  in  bis  excellent  work  on  Torts 
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(M  Bd.)  p.  238:  "Therefote,  If  he  [the  In- 
jured party!  accept  the  satisfaction  made  by 
one,  that  la  a  bar  to  all.  And  ao  a  release  of 
one  releases  all,  altbongh  the  release  ex- 
pressly stipulates  that  the  other  defendants 
shall  not  be  released.  And  this  rule  is  held 
to  apply,  even  though  the  one  released  was 
not  In  fact  liable."  It  was  not  necessary  to 
aver  la  the  answer  a  demand  or  an  avowed 
claim  for  damage  against  the  traction  com- 
pany as  a  basis  for  the  release  agreement. 
The  agreement  Is  made  a  part  of  the  answer, 
and  provides  that,  In  consideration  of  the 
agreemeut  of  said  traction  company  to  re- 
employ the  plalntlfr,  the  "said  James  W. 
HilUgoss  agrees  to  and  does  hereby  receipt, 
release,  and  forever  discharge  the  said  trac- 
tion company  of  and  from  any  and  all  lia- 
bilities, claims,  and  demands  of  every  char- 
acter that  he,  the  said  employ^,  ever  had 
against  said' traction  company  to  date,  and 
especially  from  all  claims  and  demands  of 
any  nature  arising  out  of,  or  due  to  the  ac- 
cident aforesaid."  As  against  such  an  ac- 
knowledgment, and  the  receipt  and  reten- 
tion of  the  consideration,  the  plaintiff  will 
not  be  heard  to  say  that  he  had  no  claim 
against  the  traction  company.  Brown  v. 
Cambridge,  85  Mass.  474,  476;  Tompkins  v. 
R.  R.  Ck».,  66  Cal.  164, 167,  4  Pac.  1165.  Nei- 
ther can  he  be  heard  to  complain  that  there 
was  a  want  of,  or  an  inadequate,  considera- 
tion. His  recoverable  damage,  if  any  at  all; 
was  unliquidated  and  uncertain.  It  might 
be  much  or  little,  and  whatever  considera- 
tion he  accepted  as  satisfaction  for  what  he 
surrendered  will  be  held  as  adequate.  That 
he  accq>ted  appellant's  covenant  for  re-em- 
ployment in  satisfaction  is  incontrovertible 
from  the  language  of  the  release,  and  that 
was  a  sufficient  consideration.  The  payment 
of  full  wages  for  a  month,  without  regard  to 
the  ability  of  the  injured  party  to  earn  It, 
has  been  held  a  sufficient  consideration  to 
support  a  release.  Jackson  v.  Penn.  R.  Co., 
66  N.  J.  Law.  819,  322,  49  Atl.  730,  56  L.  R. 
A.  87;  Allen  v.  Ruland,  79  Conn.  405,  65 
Atl.  138,  lis  Am.  St.  Rep.  146.  It  was  said 
In  this  last  case,  at  page  412  of  79  Conn.,  at 
page  140  of  65  Atl.  (118  Am.  St  Rep.  146), 
that  "whether  the  sum  was  large  or  small 
was  Immaterial,  since  the  demand  eztln- 
gnished  was  wholly  unliquidated."  Tbe  facts 
pleaded  In  the  answer  show  at  least  the  semb- 
lance of  a  right  of  action  in  favor  of  appellee 
against  the  traction  company.  As  we  have 
seen,  this   Is  enough  to  uphold  the  release. 

We  think  the  demurrer  should  have  been 
overruled.  There  are  numerous  other  ques- 
tions reserved  that  we  leave  unconsidered,  as 
they  are  not  likely  to  arise  again. 

The  Judgment  is  reversed,  with  instruc- 
tions to  overrule  the  demurrer  to  the  second 
paragraph  of  answer,  and  for  further  pro- 
ceedings not  inconsistoit  with  this  opinion. 


(a  Ind.  A.  (UD 

SMALLWOOD    T.    DUNHAM    at    aL 

(No.  6,667.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

De&  IS,  1908.) 

Tbiai.  (i  404*)-^OKSTBDcnoii  or  Firdinos. 
A  finding  that  defendants  executed  a  con- 
tract with  Mm  the  owner,  by  which  she  and 
her  husband  C.  sold  the  real  estate  to  defend- 
ant D.,  means  that  the  contract  was  executed 
by  M. ;    her  husband  joining  therein. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent. 
Dig.  S  957;  Dec.  Dig.  S  404.*] 

Appeal  from  Circuit  Court, 'Monroe  Ck>nn- 
ty;   J.  B.  Wilson,  Judge. 

Action  by  John  B.  Smallwood  against  Mary 
Dunham  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

Duncan  &  Batman,  for  appellant  Rufus 
H.  East  for  appellees. 

ROBY,  J.  Action  in  ejectment  by  appel- 
lant Special ,  findings  of  fact  were  made 
and  coqcluslons  of  law  stated  thereon,  and 
judgment  was  rendered  for  the  defendant 
Appellant  excepted  to  the  condusions  of  law 
and  assigns  error  thereon. 

The  parties  claim  under  one  Mary  C  Mead- 
ows. The  first  eight  findings  of  fact  are 
as  follows: 

"(1)  That  in  the  year  1891  Mary  0,  Mead- 
ows became  the  owner  and  went  Into  the  pos- 
session of  lot  7,  in  Cron's  addition  to  the 
city  of  Bioomington,  and  that  in  the  year 
1894  the  defendants  Mary  Dunham  and 
Charles  Dunham  signed  and  executed  °a  writ- 
ten contract  with  Mary  C-  Meadows  the 
.then  owner,  by  which  contract  she  and  her 
husband,  Cornelius  Meadows,  sold  said  real 
estate  to  Mary  Dunham  for  the  sum  of  $500, 
that  by  the  terms  of  the  contract  the  pur- 
chase price  was  to  be  paid  at  the  rate  of 
$1.05  per  week,  and,  when  $500  was  paid, 
Mary  C.  Meadows  and  her  husband,  Corne- 
lius Meadows,  were  to  execute  a  deed  to 
said  Mary  Dunham;  said  contract  further 
providing  that  a  failure  to  pay  any  of  said 
installments  the  contract  to  be  forfeited 
and  all  payments  made  to  that  time  should 
be  regarded  as  rent 

"(2)  That  Dunham  and  Dunham  went  Into 
possession  under  the  contract  and  have  oc- 
cupied continuously  until  this  time  and  have 
made  Improvements  In  the  way  of  grading, 
paving,  fencing,  planting  fruit  trees,  paper- 
ing, painting,  repairing,  etc. 

"(3)  That  in  1895,  Dunham  and  Dunham 
being  in  arrears  In  their  payment  of  weekly 
installments,  a  suit  was  instituted  before  a 
Justice  by  (Cornelius  Meadows  and  a  Judg- 
ment rendered  in  his  favor  for  the  posses- 
sion of  said  property  and  $199  damages. 
That  said  Judgment  for  possession  was  not 
enforced  and  the  money  Judgment  not  col- 
lected. That  In  June,  1896,  said  Mary  C. 
Meadows  entered  into  another  written  con- 
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tract  with  the  Dnnbams  by  which  she  sold 
them  said  lot  for  $400  to  be  paid  in  quar- 
terly installmenta  of  $15,  and  then,  when  the 
amount  of  $400  was  paid,  the  said  Meadows 
and  Meadows  should  execute  a  deed  therefor 
to  said  Mary  Dunham,  but.  If  said  payments 
were  not  made  when  due,  the  contract  of 
purchase  was  forfeited  and  all  amounts  paid 
thereon  to  be  applied  as  rent 

"(4)  Both  contracts  are  lost 

"(5)  That  under  the  first  contract  the  Dun- 
bams  paid  $213  prior  to  the  execution  of  the 
latter  contract '  That  they  remained  continu- 
ously In  possession  all  the  time  claiming  own- 
ership. They  paid  $15  quarterly  until  they 
paid  $360,  making  a  total  paid  on  said  lot 
of  $573. 

"(Q)  January  16, 1903,  Meadows  and  Mead- 
ows conveyed  the  lot  in  suit  to  the  plaintiff. 

"(7)  Before  the  commencement  of  this  suit 
the  plaintiff  made  a  demand  for  possession 
which  was  refused. 

"(8)  That  at  the  time  of  the  execution  of 
the  before-mentioned  contracts  ComelUis 
Meadows  was  the  husband  of  Mary  C.  Mead- 
ows and  her  authorized  agent.  That  all  the 
money  paid  bim  was  paid  as  agent  That  aft- 
er the  conveyance  to  the  plaintiff  by  Mead- 
ows and  wife  the  defendants  tendered  Cor- 
nelius Meadows  $15,  the  Installment  due, 
when  he  refused  to  accept" 

Appellants  rely  upon  the  proposition  that 
a  married  woman  cannot  convey  her  separate 
real  estate  or  enter  into  an  executory  con- 
tract for  the  sale  thereof  unless  her  husband 
Joins  therein.  Section  7852,  Burns'  Ann.  St 
1906;  Shirk  v.  Stafford,  31  Ind.  App.  247,  67 
N.  E.  542;  Jones  v.  Ewing,  107  Ind.  313,  6 
N.  E.  819.  The  proposition  is  not  applicable 
to  the  facts  found.  The  finding  is  that  "de- 
.fendants  Mary  Dunham  and  Charles  Dunham 
signed  and  executed  a  written  contract  with 
Mary  C.  Meadows  the  then  owner,  by  which 
contract  she  and  her  husband,  Cornelius 
Meadows,  sold  said  real  estate  to  Mary  Dun- 
ham." This  finding  does  not  seem  susceptible 
of  any  other  construction  than  that  the  con- 
tract was  executed  by  Mrs.  Meadows,  her 
husband  Joining  therein. 

Judgment  affirmed. 


(42  Ind.  A.  «63) 

SOUTHERN  INDIANA  LOAN  &  SAVINGS 
INST.  V.  ROBERTS  et  al.    (No.  6,490.) 

(Appellate  Conit  of  Indiana,  Division  No.  2. 
Dec.  18.  1908.) 

1.  FBA17DS,  Statdti  of  (S  18*)— Peomisk  to 
Pat  Debt  of  Anotheb— Obantee  of  Mobt- 

OAOKD  PbEVISKB. 

In  order  to  establish  a  personal  liability 
for  a  mortgage  debt  against  the  grantees  of  the 
mortgagor,  facts  must  be  averred  and  proved 
suffictent  to  take  the  case  out  of  the  statute  of 
frauds,  and  make  the  debt  that  of  the  grantees. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f  20 ;    Dea  Dig.  g  18.»] 


2.  Frauds,   Statotb  of  (t  18*)— "Debt  of 

ANOTHEE"— GBAHTEE  of  MOBTaAGED  Pbem- 
ISES. 

Where  a  grantee  of  land  assumes  aa  a  part 
of  the  consideration  for  the  conveyance  a  mort- 
gage debt  of  the  grantor,  such  debt  is  not  the 
"debt  of  another"  within  the  statute  of  frauds, 
but  becomes  the  grantee's  debt,  who  becomes 
personally  liable  therefor  on  bis  contract  wheth- 
er it  be  in  writing  or  by  parol. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  $  29 ;    Dec.  Dig.  i  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1889,  1890;    vol.  8,  p.  7628.] 

3.  Frauds.  Statute  of  (|  17*)- Debt  of  Ah- 

OTHEB— PbOMISB— To     WHOM    MADB. 

A  promise  to  pay  the  debt  of  another,  if 
made  directly  to  the  creditor,  must  be  both  in 
writing  and  based  on  a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f»  16,  17;   Dec.  Dig.  (  17.*] 

4.  CoNTBACTS  (8  334*)— Pleading  — COKSiD- 
ebation. 

When  a  right  of  action  founded  on  an 'oral 
contract,  or  a  written  contract  not  importing  a 
consideration,  is  pleaded,  the  consideration  must 
be  stated  in  the  complaint  with  such  particular- 
ity as  to  enable  the  court  to  determine  whether 
the  promise  is  supported  by  a  sufflcient  consid- 
eration. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  f  §  1660-1663 ;  Dec.  Dig.  !  834.*] 

5.  Mortgages  (§  559*)—Fobeclosubb— Plead- 
ing—"Assumed." 

An  allegation  that  grantees  of  mortgaged 
premises  "assumed"  the  mortgage  debt  meant 
only  that  they  promised  to  pay  it. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec.  Dig.  i  559.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  586,  587.] 

6.  Mortgages  (§  559*)— Grantees  of  Mon- 
oaged  PBOFKBrr  —  Personal  Liabilut  — 

CiOMPLAINT. 

A  complaint  merely  alleging  that  the  mort- 
gagor conveyed  the  mortgaged  premises  to  bis 
codefendants,  who  each  assumed  to  pay  the 
mortgage  in  question,  was  insufficient  to  entitle 
plaintiff  to  a  personal  judgment  against  such 
grantees,  there  being  nothing  to  show  that  their 
promise  was  based  on  a  sufficient  consideration, 
and  was  not  within  the  statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1605;   Dec.  Dig.  |  559.*] 

7.  Frauds,  Statute  of  (8  148*)- Pleading. 

In  an  action  to  foreclose  a  mortgage  against 
the  mortgagor  and  his  grantees,  who  were  mere- 
ly alleged  to  have  "assumed  to  pay  the  mort- 
gage," the  contract  by  which  the  assumption 
was  made  not  being  alleged  to  have  been  in 
writing,  it  must  be  presumed  that  it  was  a 
parol  contract,  and  not  a  part  of  the  deed  to 
them. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  ii  353,  354;  Dec.  Dig;  f 
148.*] 

8.  Appeal  and  Error  (8  1029*)— Harmless 
Ebbob— Persons  Not  Entitled  to  Sucoked 
IN  Any  Event. 

In  an  action  in  which  the  complaint  was 
insufficient  to  sustain  a  judgment  against  de- 
fendants, any  errors  in  ruling  on  demurrers  to 
the  answer  or  in  denying  plaintiff's  motion 
for  a  new  trial  were  harmless. 

[E3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  4035,  4036;  Dec.  Dig.  J 
1029.*] 

Roby,  J.,  dissenting. 
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Appeal  from  Circuit  Court,  Spencer  Coun- 
ty; RoBcoe  KIper,  Judge. 

Actlm  by  the  Southern  Indiana  Loan  St 
Savings  Institution  against  John  J.  Roberts 
and  others.  Judgment  for  plaintiff  for  less 
than  the  relief  demanded,  and  it  appeals. 
AfBrmed. 

F.  A.  Hennlng,  Jr.,  for  appellant  Ralph 
B.  Roberts,  for  appellees. 

BABB,  J.  The  appellant  brought  this 
suit  In  the  court  below  against  the  appel- 
lees, seeking  to  foreclose  a  mortgage  on  cer- 
tain real  estate  described,  and  also  to  re- 
cover a  personal  judgment  against  the  ap- 
pellees, William  M.  Smith  and  Walter  Jones, 
who  are  alleged  to  hare  been  subsequent 
grantees  from  Roberts  of  the  premises  mort- 
gaged. The  appellee  Roberts  suffered  a  de- 
fault. The  appellees.  Smith  and  Jones,  an- 
swered in  four  paragraphs.  Appellant's  de- 
murrer to  the  first,  third,  and  fourth  were 
overruled,  and  exception  reserved,  a  reply 
filed,  cause  submitted  to  a  Jury  for  trial  up* 
on  the  issues  between  appellant  and  Smith 
.ind  Jones;  a  verdict  being  returned  in  fa- 
vor of  Smith  and  Jones.  Appellant's  motion 
for  a  new  trial  was  overruled,  and  judg- 
ment of  foreclosure  was  rendered  In  favor 
of  appellant  for  the  amount  due  on  the 
debt  against  all  the  parties,  and  a  personal 
Judgment  denied  appellant  as  against  Smith 
and  Jones,  and  Judgment  rendered  In  their 
favor  for  costs.  From  this  judgment  an  ap- 
peal is  taken  to  this  court,  and  errors  as- 
signed upon  the  overruling  of  appellant's  de- 
murrer to  the  first,  second,  and  third  para- 
graphs of  the  answer  of  Jones  and  Smith, 
and  appellant's  motion  for  a  new  trial  as 
against  them. 

The  theory  upon  whldi  appellant  claims  a 
right  to  a  personal  Judgment  against  Smith 
and  Jones  is  that  they  are  subseciuent  pur- 
chasers of  the  property,  and  that  they  as- 
sumed the  payment  of  the  mortgage  upon 
the  premises.  The  statute  of  frauds  provides 
that  no  action  shall  be  brought  to  charge  any 
person  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriage  of  an- 
other, unless  the  promise,  contract,  or  agree- 
ment or  some  memoranda  thereof  shall  be 
In  writing  and  signed  by  the  party  to  be 
diarged  therewith.  The  mortgage  debt  which 
appellant  seeks  to  charge  the  appellees  Smith 
and  Jones  with  In  this  action  was  not  pri- 
marily their  debt.  It  was  the  debt  of  Rob- 
erts, and,  in  order  to  make  a  case  against 
them  of  personal  liability  for  this  debt  of 
Boberts,  such  facts  must  be  averred  in  the 
complaint  and  proved  upon  the  trial  as  take 
the  case  out  of  the  operation  of  this  statute, 
and  render  this  debt  the  debt  of  Jones  and 
Smith.  It  is  the  well-settled  law  that  where 
a  conveyance  of  land  is  made,  and  the  gran- 
tee assumes  to  pay,  as  a  part  of  the  consid- 
eration for  the  conveyance,  a  mortgage  debt 
doe  from  the  grantor,  that  the  debt  thus  as- 


sumed to  be  paid  is  not  the  debt  of  a  third 
person  within  the  meaning  of  the  statute  of 
fraads,  but  becomes  the  debt  of  the  grantee, 
and  he  Is  personally  liable  upon  his  contract, 
whether  it  be  in  writing  or  expressed  orally. 
This  doctrine  Is  announced  by  the  Supreme 
Court  in  the  case  of  HcDiU  v.  Ounn,  43  Ind. 
815,  and  is  followed  by  a  long  line  of  decid- 
ed cases  in  this  state.  It  Is  not  because  the 
transaction  relates  to  real  estate  that  the 
contract  to  pay  the  mortgage  debt  is  taken 
out  of  the  operation  of  the  statute  of  frauds, 
but  because  the  promisor  has  by  his  con- 
tract with  the  grantor  of  the  land  agreed 
to  pay  part  of  the  price  of  the  land,  which 
Is  his  obligation,  to  the  mortgagee.  The  fact 
that  the  party  to  whom  he  has  thus  agreed 
to  pay  part  of  the  purchase  price  of  the 
land  happens  to  be  a  creditor  of  the  seller 
Is  a  matter  of  no  controlling  importance. 
It  is  his  own  debt  he  thus  contracts  to  pay. 
As  we  understand  the  rule,  a  valid  promise 
to  pay  another's  debt  cannot  be  made  di- 
rectly with  the  creditor,  even  though  found- 
ed on  a  valuable  consideration,  unless  it  is 
In  writing.  It  must  both  be  founded  on  a 
valuable  consideration,  and  be  In  writing, 
when  made  directly  with  the  creditor;  other- 
wise It  Is  squarely  within  the  statute.  Berk- 
shire y.  Young,  45  Ind.  461;  Kruts  v.  Stew- 
art, 54  Ind.  178;  Langford  v.  Freeman,  flO 
Ind.  60;  McCurdy  v.  Bowes,  88  Ind.  583; 
Oatlett  V.  Trustee,  etc.,  62  Ind.  865,  30  Am. 
Rep.  197;  Hassinger  v.  Newman.  83  Ind. 
124,  43  Am.  Rep.  64;  Parker  v.  Dillingham, 
129  Ind.  646,  29  N.  B.  23;  Lowe  v.  Turple, 
147  Ind.  683,  44  N.  E.  26,  47  N.  E.  150,  37 
L.  R.  A.  233;  Whltesell  v.  Helney,  68  Ind. 
108;  29  A  &  B.  Ency.  of  Law,  927,  and  cases 
cited.  It  is  a  well-defined  rule  of  pleading 
that,  when  a  right  of  action  Is  undertaken  to 
be  set  up  founded  on  an  oral  contract,  or  a 
written  contract  that  does  not  import  a  con- 
sideration, It  Is  necessary  that  the  consider- 
ation for  such  promise  be  stated  In  thft  com- 
plaint with  such  particularity  as  will  enable 
the  court  to  decide  whether  or  not  the  prom- 
ise sued  upon  is  supported  by  a  suflJcIent 
legal  consideration.  Wheeler  v.  Hawkins, 
101  Ind.  486;  Windell  v.  Hudson,  102  Ind. 
521,  2  N.  B.  808;  Hlgbam  v.  Harris,  108  Ind. 
257,  8  N.  E.  255;  ^etj^er  v.  Franklin  Bank, 
119  Ind.  380,  21  N.  E.  973;  LouisvUle,  etc., 
▼.  Barnes,  16  Ind.  App.  312,  44  N.  B.  1113. 
In  this  case  all  the  appellant's  complaint 
avers  upon  the  subject  of  the  contract  under 
which  he  claims  a  right  to  a  personal  Judg- 
ment against  the  appellee  Is  as  follows: 
"That  on  the  3d  day  of  September,  1902,  the 
defendant  John  J.  Boberts  conveyed  by  war- 
ranty deed  the  above-mortgaged  premises  to 
the  defendants  William  M.  Smith  and  Wal- 
ter J.  Jones,  who  each  assumed  to  pay  the 
mortgage  aforesaid."  It  is  not  averred  that 
the  promise  to  pay  Roberts'  mortgage  note 
was  In  writing,  or  that  It  was  included  In  the 
terms  of  the  deed  under  which  the  parties 
took  title  to  the  premises.    It  avers  as  one 


Digitized  by 


Google 


492 


86  NORTHBASTQBM  RBPORTEiB, 


(lad. 


distinct  fact  that  the  proparty  was  convey- 
ed to  Jones,  and  Smltb,  and  as  another  dis- 
tinct (act,  not  necessarily  relating  to  the 
conveyance  to  Jones  and  Smith  in  any  man- 
ner that  they,  Jones  and  Smith,  "assnmed," 
which  means  nothing  more  than  that  they 
"promised,"  ■  to  pay  Roberts'  debt.  It  is  to 
be  inferred  that  the  contract  was  oral,  be- 
cause it  is  not  averred  to  have  been  in  writ- 
ing. It  is  to  be  inferred  that  it  was  not  In- 
duded  in  the  deed  by  which  Jones  and  Smith 
acquired  title,  for,  had  it  been,  it  would 
necessarily  have  been  evidenced  by  writing, 
and  the  deed,  or  a  copy,  would  have  been 
a  necessary  part  of  the  complaint  The 
averments  of  the  complaint  amount  to  noth- 
ing more  than  a  bald  assertion  of  an  oral 
agreement  with  some  undisclosed  party  on 
the  part  of  Jones  and  Smith  to  pay  Roberts' 
debt,  and,  for  aught  that  appears  In  the  aver- 
ments of  the  complaint,  the  promise  to  pay 
the  Roberts  mortgage  may  have  been  made 
long  after  the  conveyance  of  the  land  to 
Jones  and  Smith,  and  without  any  considera- 
tion whatever;  and  it  may  have  been  made, 
not  to  Roberts  in  consideration  of  the  sale 
of  the  land,  bnt  to  the  creditors  themselves. 
In  every  case  that  has  come  to  our  attention 
in  which  the  right  to  enforce  an  oral  con- 
tract to  pay  a  mortgage,  debt  made  by  a 
purchaser  of  the  mortgaged  premises  has 
been  upheld,  the  complaint  has  averred  facts 
showing  that  the  assumption  of  the  debt  was 
a  part  of  the  consideration  of  the  sale  of 
the  land.  .  They  have  set  out  In  the  com- 
plaint what  the  consideration  was,  so  that 
the  court  could  say  that  the  contract  was 
not  within  the  statute  of  frauds.  In  this 
case  the  complaint  was  clearly  insufflcient  to 
authorize  a  personal  judgment  against  ap- 
pellee. This  being  so,  any  ruling  made  by 
the  court  on  the  demurrer  to  the  answer  or 
motion  for  a  new  trial  was  harmless. 
Judgment  affirmed. 

COMSTOCK,  MYERS,  and  HADLBY,  JJ., 
concur.  WATSON,  C.  J.,  not  participating. 
ROSY,  J,,  dissents. 


(42  Ind.  A.  660) 

STATE  ex  rel.  CARTEK  v.  SPENCER  et  al. 

(No.  6,676.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Dec.  18,  190a) 

1.  Pleading   (S  195*)— Demtjbbeb  to  Cottn- 
tbbclaiu. 

A  counterclaim  notarising  from  nor  legally 
connected  with  the  subject-matter  of  complaint 
is  bad  on  demurrer  for  want  of  facts,  thoueh 
tile  facts  set  forth  might  have  been  a  good  de- 
fense if  pleaded  by  answer. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Gent  Dig.  i  447;    Dec.  Dig.  i  195.*] 

2.  Appeal  and  Ebbob  (i  882*)— Ebbob— Es- 
toppel. 

Having  secured  an  order  sustaining  a  de- 
murrer to  the  facts  pleaded  as  an  answer,  plain- 
tiif  cannot  urge  on  appeal  that  they  should  have 


been  pleaded  as  an  answer  instead  of  a  counter- 
claim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8590;  Dec.  Dig.  §  882.»] 

3.  Appeal  and  Ebbob  ({  1040*)— Harmless 

Ebbob. 

Any  error  in  overruling  a  demurrer  to  a 
counterclaim  was  harmless  where  the  decision 
on  the  counterclaim  was  in  plaintiff's  favor. 

[Ed.-  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  4101 ;   Dec.  Dig.  |  1040.*1 

Appeal  from  Circuit  Court,  Yanderbnrgb 
County;    Louis  O.  Rascb,  Judge. 

Action  by  the  state  of  Indiana,  on  the  re- 
lation of  Frances  Carter,  against  John  Spen- 
cer and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.     Affirmed. 

William  Reister,  for  appellant  Foster  & 
Wheeler  and  Whlttenbraker  &  Lahring,  for 
appellees. 

ROBY,  J.  Appellee  John  W.  Spencer  was 
appointed  commissioner  to  sell  real  estate 
by  the  Vanderburgh  circuit  6ourt  in  a  parti- 
tion proceeding  in  which  the  relatriz  was  a 
party.  The  distributive  share  of  relatrix 
amounted  to  $1,454.03.  The  real  estate  sold 
was  recovered  for  Frances  Carter  and  the 
fund  mentioned  created  for  her  by  the  law 
Arm  of  Menzles,  Spencer  &  Brill  (of  which 
John  W.  fencer  was  a  member),  as  the  re- 
sult of  extensive  litigation  which  they  con- 
ducted In  the  circuit  court  of  the  county  and 
in  this  court  (see  Phillips  v.  Heidt,  33  Ind. 
App.  388,  71  N.  E.  520),  and  they  held  an 
equitable  Men  for  $510.16  upon  the  fund  in 
the  hands  of  the  conunissioner  for  their  serv* 
Ices.  John  W.  Spencer,  as  commissioner,  al- 
lowed and  paid  the  firm  Menzles,  Spencer  & 
BrUl  the  sum  named  in  discharge  of  their 
Hen;  such  amount  being  equal  to  30  per 
cent  of  the  gross  amount  recovered  by  said 
attorneys,  and  which  per  cent  bad  been  pre- 
viously determined  by  relatrtz  and  the  law 
firm.  This  action  is  a  suit  on  the  bond  of 
John  W.  Spencer,  as  commissioner,  with  the 
Federal  Union  Surety  Company  as  surety,  to 
recover  the  amount  so  paid  out  The  de- 
fendants filed  separate  answers  at  different 
times,  designated  as  iraragraphs  1,  2,  and  3. 
The  third  paragraph  set  up  the  history  of 
the  transaction  with  particularity,  and  was 
intended  to  constitute  a  special  plea  of  pay- 
ment To  these  paragraphs  of  answer  the 
plaintiff  demurred,  and  the  court  sustained 
the  demurrer.  Upon  application  John  R. 
Brill  and  Gustavus  V.  Menzles  became  par- 
ties defendant,  and,  with  Spencer  and  the 
surety  company,  filed  a  counterclaim  against 
the  relator  in  which  they  allege  their  em- 
ployment and  services  in  the  case  (which 
was  the  contest  of  a  will),  the  order  of  sale 
of  the  property,  and  the  appointment  of 
Spencer  as  commissioner,  the  filing  of  an  at- 
torney's lien  for  a  reasonable  fee  upon  the 
fund  which  they  created.  Judgment  Is  pray- 
ed In  the  cross-complaint  for  $510.16,  and  an 
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order  asked  dlrecUns  the  oommlmdoner  to 
pa^  the  defendanta.  A  demurrer  to  the 
croes-complalnt  was  overruled,  and  the  cauae 
WB8  tried  by  the  court  The  court  found  the 
(acta  BubBtantlally  aa  abore  stated,  upon 
which  it  considered  and  adjudged  that  the 
plaintiff  take  nothing  on  the  complaint,  and 
that  the  mmiey  due  croes-complainants  bar- 
ing already  been  paid  that  they  take  noth- 
ing on  their  croas-complalnt 

The  only  alleged  error  relied  upon  for  re- 
Tersal  by  appellants  is  the  orermling  of  the 
demurrer  to  the  counterclaim.  The  appellees 
assign  cross-errors  In  the  sustaining  of  de- 
murrers to  their  third  paragraphs  of  answer. 
A  counterclaim  which  does  not  arise  out  of 
or  is  not  connected  with  the  subject-matter 
upon  which  the  complaint  Is  based  is  bad  on 
demurrer  for  want  of  facts,  although  the 
facts  set  forth  might  have  been  a  good  de- 
fense If  pleaded  by  way  of  answer.  Stoner 
T.  Swift,  164  Ind.  652,  654.  74  N.  B.  248; 
MUler  V.  Roberts,  106  Ind.  63,  5  N.  R.  707. 
It  is  sufficient,  however,  that  there  la  a  legal 
connection  between  the  counterclaim  and  the 
transaction  out  of  which  the  original  action 
arose.  Standi^  v.  North-Westem  Mat  Life 
Ins.  Co.,  9i5  Ind.  254;  Excelsior  Clay  Works 
V.  De  Camp,  40  Ind.  App.  26,  80  N.  E.  981. 
Whether  the  facts  stated  In  appellee's  coun- 
terclaim were  matters  to  have  been  pleaded 
fa  an  answer  (see  Lupton  v.  Taylor,  89  Ind. 
App.  412,  78  N.  E.  689,  79  N.  H.  523)  need 
not  be  determined.  Such  facts  were  answer- 
ed, and  a  demurrer  to  the  answer  sustained. 
Having  secured  an  order  of  the  trial  court 
sustaining  a  demurrer  to  the  facts  pleaded  as 
an  answer,  the  appellant  cannot  now  well 
urge  that  they  should  have  been  pleaded  as 
an  answer  instead  of  a  counterclaim.  Mc- 
Mahan  v.  McMaban,  142  Ind.  110,  40  N.  B. 
661;  Carter  v.  Carter,  85  Ind.  App.  73,  77, 
72  N.  B.  187.  The  decisioli  of  the  trial  court 
was  in  favor  of  the  appellant  upon  the  coun- 
terclaim. Appellant's  assignment  Is  there- 
fore based  upon  what  was  at  most  a  harm- 
less error  (Tucker  v.  Roach,  139  Ind.  276,  88 
N.  E.  822;  Guthrie  v.  Carpenter,  162  Ind. 
417,  70  N.  E.  486),  and  a  reversal  Is  there- 
fore not  allowable.  Consideration  of  the 
cross-errors  assigned  by  appellees  la  express- 
ly waived. 

Judgment  affirmed. 


(i>  Ind.  App.  030) 

MILLER  et  a),  v.  STATE  ex  rel.  HILU 

(No.  6,279.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Dec  17,  1908.) 

1.  P1.BADIN0   (I  248*)  — AiaiTDiaRTS— Nkw 
Cause  of  Action. 

In  an  action  on  a  contractor's  bond  by  one 
who  had  fnmisbed  material  and  done  work  for 
tlie  contractor  to  recover  a  certain  snm  fiierefor, 
where  the  oomplaint  alleged  that  the  oral  con- 
tract mider  which  the  work  was  done  was  made 


in  March,  an  amendment  alleging  the  contract 
was  made  in  October  did  not  change  the  cause 
of  action. 

[Eid.   Note.— For   other   eeaea,   see   Pleading, 
Cent  Dig.  H  686-709;  Dee.  Dig.  |  248.*] 
2.  FLXADnro    (|    246*)— AiaNDiiBNTS— Lbavx 

OF  COUBT— DiSCBBTIOlf  OF  CODBT. 

Under  Bums'  Ann.  St  1908,  |  403,  pro- 
viding that  all  amendments,  except  those  aa  of 
course,  shall  be  by  leave  of  conrt  permission  to 
amend  a  oomplaint  alleging  that  an  oral  con- 
tract for  fumlshiDg  material  was  made  in 
March  by  alleging  that  it  was  made  in  October, 
was  properly  given. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  i  678%;   Dec.  Dig.  |  246.*] 

8.  Afpkal  and  Bxbob  (|  195*)— Psbsertation 

OF  GBOUNDS— AlfERDUENT  OF  PLKAOINaS. 

Under  Bums'  Ann.  St  1908,  I  403,  pro- 
viding  that  no  canae  shall  be  delayed  by  amend- 
ment, except  only  the  time  to  make  np  the  i»- 
sues,  bnt  upon  good  canae  shown  by  affidavit 
and  section  404,  reqniring  snch  affidavit  to  show 
how  the  party  asking  a  delay  because  of  amend- 
ments had  been  prejudiced  thereby,  if  the  amend- 
ment of  a  complaint  for  services  and  materials 
famished  nnder  a  contract  made  in  March  by 
alleging  that  it  was  made  in  October  prejudiced 
defendant  in  his  defense,  he  should  aak  a  con- 
tinuance. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Dec.  Dig.  i  195.*] 

4.  Appbai,  and  Bbbob  ({  1001*)— Vebdiot— 
Conclusiveness. 

In  an  action  for  materials  and  labor  fur- 
nished, there  being  evidence  to  warrant  a  find- 
ing that  plaintitF  did  the  work,  etc.,  and  de- 
fendant received  the  benefit  thereof  and  had  not 
made  payment,  a  verdict  for  plaintiff  will  not  be 
disturbed  on  appeal. 

VEH.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8928-^934;    Dec.  Dig.  f 

5.  Appeai.  and  Bbbob  (i  994*)  —  Review — 
Questions  of  Faot—Cbedibiutt  of  Wit- 
irassEs. 

While  not  every  sort  of  evidence  will  sus- 
tain a  verdict,  this  mle  will  not  justify  a  find- 
ing on  appeal  against  the  credibility  of  a  wit- 
ness because  of  his  inability  to  remember  facts 
without  referring  to  a  prior  official  report  there- 
of made  by  him. 

[ISA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {f  3901-3906;    Dec.  Dig.  f 

Appeal  from  Circuit  Court,  Hairy  County; 
John  M.  Morris,  Judge, 

Action  by  the  State,  on  the  relation  of 
Jerry  Hill,  against  Edmund  J.  Miller  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appealed.    Affirmed. 

Francis  A.  Walker  and  Frank  P.  Foster, 
for  appellants.  Ellis  &  Call  and  Forkner  & 
Forkner,  for  appellee. 

ROBT,  J.  This  is  a  suit  on  a  bond  given 
to  secure  the  execution  of  a  contract  for  the 
construction  of  a  gravel  road,  and  to  secure 
payment  for  material  furnished  and  labor. 
The  bond  was  executed  by  appellants  Miller 
and  Rapp  as  princiimls  and  the  other  appel- 
lants as  sureties.  The  averment  of  the  com- 
plaint is  that  appellee  in  October,  1901,  the 
exact  date  of  which  be  does  not  remember, 
entered  into  an  oral  contract  with  appel- 
lants Miller  and  Rapp  for  the  constructloo 
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of  all  the  masonry  on  section  3  of  the  Stony 
Creek  township  grayel  road,  at  the  agreed 
price  of  ^.50  per  yard,  that  he  did  the  work, 
and  that  said  appellants  refused  to  pay  there- 
for, wherefore,  etc.  The  case  was  tried  by 
a  Jury,  which  returned  a  verdict  in  faTOp  of 
appellee  for  $535.  Appellants'  motion  for  a 
new  trial  was  overruled,  and  the  court  ren- 
dered judgment  upon  the  verdict. 

After  the  Jury  were  sworn,  the  court  per- 
mitted appellee  to  amend  his  complaint  by 
substituting  the  word  "October"  for  the  word 
"March"  therein.  Whether  a  refusal  on  the 
part  of  the  court  to  permit  such  amendment 
would  constitute  an  abuse  of  discretion 
would  be  a  clbse  question  (Johnson  v.  Mc- 
Nabb,  7  Ind.  App.  393,  34  N.  B.  667),  but  In 
allowing  the  amendment  the  court  merely 
gave  effect  to  the  statute  (Burns'  Ann.  St. 
1908,  i  403).  The  cause  of  action  was  in  no- 
wise chan^d.  The  plaintiff  sued  upon  a  con- 
tract under  which  a  certain  sum  was  claim- 
ed. If  the  change  of  date  prejudiced  appel- 
lants' defense,  their  remedy  was  by  a  motion 
for  a  continuance.  Bums'  Ann.  St  190S,  | 
404.  The  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  is  questioned.  A  review  of 
the  evidence  in  this  opinion  could  not  bo 
Justifled.  There  was  evidence  from  which 
the  Jury  were  warranted  in  finding  that  ap- 
pellee did  do  the  work  under  a  parol  agree- 
ment, that  appellants  had  the  benefit  there- 
of, and  have  not  made  payment.  This  be- 
ing the  case,  it  is  not  the  province  of  this 
court  to  Interfere  with  such  result.  Indeed, 
appellants  base  their  argument  upon  the 
proposition  that  "that  It  Is  not  every  sort  of 
evidence  that  will  uphold  a  verdict  though  It 
may  seem  to  do  so."  Stringer  v.  N.  W.,  eta, 
Oo.,  82  Ind.  100.  This  is,  of  course,  true,  but 
It  cannot  be  applied  so  as  to  justify  a  finding 
on  appeal  against  the  credibility  of  a  witness 
who  is  unable  to  remember  facts  without  ref- 
erence to  an  official  report  theretofore  made 
by  him.  See  concurring  opinion  In  Johnson 
V.  Zimmerman  (Ind.  App.)  84  N.  E.  541.  The 
evidence  seems  to  show  that  appellants  orig- 
inally contracted  with  other  parties  to  do 
all  the  masonry  work  on  this  division,  that 
such  parties  abandoned  the  contract  when  it 
was  partially  completed,  and  that  appellee 
thereupon  undertook  to  finish  it.  Appellee 
had  done  work  for  the  person  to  whom  the 
contract  was  originally  let  Twenty  per 
cent  of  the  price  therefor  remained  in  ap- 
pellants' hands,  and  appellee  was  to  be  paid 
the  20  per  cent  so  held  to  apply  on  what 
was  due  him  for  work  already  done,  which, 
in  addition  to  the  contract  price  for  the  work 
subsequently  done,  makes  the  amount  for 
which  Judgment  was  rendered.  Appellants 
complain  that  this  recovery  was  not  accord- 
ing to  the  theory  of  the  complaint.  With 
this  view  we  are  unable  to  agree.  The  show- 
ing of  the  complaint  was  that  appellants  had 
agreed   to  pay    appellee   for   certain   work 


which  it  was  averred  he  had  completed  ac- 
cording to  ctmtract  and  for  which  be  had  not 
been  paid. 

It  is  not  claimed  that  appellee  has  recover- 
ed any  amount  which -he  has  not  earned,  and 
the  Judgment  is  therefore  affirmed. 


(41  Ind.  A.  6m 

HARRIS  T.  MARTINDALE  et  aL 

(No.  6,247.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec  17,  1908.) 

MnirioiPAi.  CoBPOKATions  (§  7*)— Ihoobpoba- 

TiON—BouNDAKiKS— Unplatted  Lands. 
In  the  absence  of  statatory  rules  for  detei> 
mining  the  boundaries  of  a  corporation,  unplat- 
ted lands  and  outlots  used  for  agricultural  par- 
goses  within  reasonable  limits  may  be  included, 
ut  they  should  be  contiguous  to  some  portion 
of  the  town,  and  not  separated  from  it  by  land 
outside  the  coiporate  limits. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  12;   Dec.  Dig.  |  7.*] 

Appeal  from  Clrcoit  Court  Wayne  Coun- 
ty; Jonathan  W.  Newman,  Special  Judge. 

Action  for  the  incorporation  of  the  Town  of 
Oreensfork  by  Eden  S.  Martindale  and  others. 
From  a  Judgment  overruling  the  objection  of 
Alonzo  M.  Harris  to  the  Inclnsion  of  certain 
property  within  the  corporate  limits,  be  ap- 
peals.   Reversed. 

A.  C.  Harris,  Thoe.  J.  Study,  and  John  L. 
Rupe,  for  appellant  Thomas  R.  Jessup  and 
Wilfred  Jessup,  for  appellees. 

HADI^Y,  J.  This  was  an  action  for  tbe 
Incorporation  of  a  town  under  the  act  of  the 
General  Assembly  of  1905,  concerning  munic- 
ipal corporations.  Acts  1905,  p.  219,  c.  129, 
being  sections  8975-8983,  inclusive.  Bums' 
Ann.  St  1908.  Objections  were  filed  before 
the  board  of  commissioners  at  the  inception 
of  the  proceedings  to  the  notice  and  proof  of 
the  same,  the  map  and  survey,  and  other  pre- 
liminary matters.  These  objections  were 
overruled  and  further  proceedings  were  bad, 
by  which  an  election  was  held,  and  the  incor- 
poration of  the  town  ordered  by  the  board. 
Appeal  was  taken  to  the  circuit  court,  where 
the  case  was  tried  and  Judgment  rendered  in 
favor  of  appellees  and  In  favor  of  the  incor- 
poration of  the  town.  This  appeal  is  taken 
from  this  Judgment 

Many  questions  are  urged  on  this  appeal. 
In  our  view  of  the  case  we  do  not  deem  it 
necessary  to  consider  but  one  of  them.  The 
persons  directing  the  survey,  in  order  to  ex- 
clude the  public  sdioolhonse  from  the  corpo- 
ration, ran  the  boundaries  of  the  town  so 
that  a  strip  of  appellant's  land  202  feet  wide 
along  the  west  side  of  bis  land  and  adjoining 
the  platted  lots  of  the  town  was  also  excluded 
from  the  corporate  limits,  and  a  tract  con- 
taining about  six  acres  adjoining  and  lying 
east  of  this  strip  was  Included.  The  tract 
thus  included  lay  north  and  abutted  on  tbe 
turnpike  that  constituted  the  main  thorough- 
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fare  of  the  town,  was  a  pastore,  hafl  never 
been  offered  or  uaed  as  town  property,  or 
platted  or  offered  for  sale  in  lots.  At  no 
point  did  It  touch  any  portion  of  the  platted 
portion  of  the  town  or  the  boslness  or  resi- 
dential district,  but  was  separated  therefrom 
by  land  ontaide  of  the  corporate  limits.  It 
was  not  shown  that  this  field  was  necessary 
or  desirable  for  town  uses  or  town  purposes. 
Oreensfork  is  an  old  town,  and  It  Is  shown 
there  haa  been  no  material  growth,  either  In 
bualnesB  or  population,  in  60  years.  The 
statute  for  the  incorporation  of  towns  does 
not  prescribe  any  rules  by  which  the  bounda- 
ries of  such  corporation  shall  be  determined. 
In  the  absence  of  such  provisions,  then,  un- 
'Platted  outlota  and  lands  used  for  agricul- 
tural irarpoee  may,  within  reasonable  limlta- 
tl<»B  and  restrlctlonB,  be  Included  within  the 
corporate  limits.  Ind.  Imp.  Co.  v.  Wagner, 
188  Ind.  658,  88  N.  E.  49:  Vestal  ▼.  LltUe 
Boek,  S4  Ark.  821,  329, 15  S.  W.  891, 16  S.  W. 
291,  11  L.  R.  A.  778;  Rev.  St  1881,  S  3389; 
BnrnB'  Ann.  St.  1901,  {  4426;  Elston  et  al.  t. 
Board,  20  Ind.  272.  But  such  lands  should  be 
contiguous  to  some  portion  of  the  town,  and 
not  separated  from  it  by  land  outside  of  the 
corporate  limits  (Vestal  v.  Little  Rock,  su- 
pra), and  should  be  either  held  for  sale  in 
smaller  lots  or  parcels  as  town  property,  or 
are  valuable  by  reason  of  their  adaptability 
to  town  uses,  or  required  or  desired  to  fur- 
nish premises  f()r  business  or  dwelling  houses 
for  the  Inhabitants,  as  in  the  case  of  a  grow- 
ing town,  or  be  needed  for  any  proper  town 
purpose,  as  for  extension  of  streets,  or  sewer, 
light,  gas,  or  waterworks  system,  or  other 
public  utility,  or  other  necessary  demands  of 
the  town.  Vestal  v.  Little  Rock,  supra;  Peo- 
ple V.  Bennett,  29  Mich.  451, 18  Am.  Rep.  Ill; 
Cbeaney  v.  Hooser,  9  B.  Mon.  (Ky.)  330; 
City  V.  Southgate,  16  B.  Mon.  (Ky.)  491;  Mor- 
ford  V.  Unger,  8  Iowa,  82;  New  Orleans  v. 
Michond,  10  La.  Ann.  763;  Bradshaw  v. 
Omaha,  1  Neb.  16;  State  v.  Mote.  48  Neb. 
683,  67  N.  W.  810;  State  v.  Dlmond,  44  Neb. 
164,  62  N.  W.  498;  State  t.  Mlnnetonka,  57 
Minn.  626,  69  N.  W.  972,  26  I*  R.  A.  755.  Ap- 
pellant's land  Is  not  shown  to  be  within  any 
of  the  above  regoirements.  He  has  no  need 
of  town  government,  and  the  town  has  no 
need  of  his  land.  'Under  the  facts  in  this 
case  the  town  could  have  rendered  him  no 
compensation  for  the  taxes  It  required  of 
him.  As  1b  said  In  Cheaney  v.  Hooser,  su- 
pra: "Such  an  act,  though  on  its  face  sim- 
ply extending  the  limits  of  a  town,  and  pre- 
sumptively a  legitimate  exercise  of  power 
for  that  purpose,  wonld  In  reality,  when  ap- 
plied to  the  facts,  be  nothing  more  or  less 
than  an  authority  to  the  town  to  tax  the  land 
to  a  certain  distance  outside  of  its  limits, 
and  in  effect  to  take  the  money  of  the  pro- 
prietor for  Its  own  use  without  compensation 
to  him."  The  boundary  lines  exhibited  by 
the  map  clearly  show  that  the  persons  direct- 
ing the  incoriMration  proceedings  were  more 


interested  in  excluding  the  schoolhouae,  which 
might  be  an  expense,  from  their  boundaries, 
and  Including  appellant's  land,  which  wonld 
be  a  source  of  revenue,  than  they  were  In  the 
symmetry  of  their  corporate  limits  or  the 
needs  and  demands  present,  or  prospective,  of 
their  town.  The  Inclusion  of  appellant's  land 
within  the  boundary  lines,  under  the  facts 
shown,  was  an  unwarranted  and  unreason- 
able exercise  of  the  power  conferred  by  the 
statute. 
Judgment  reversed. 


(42  Ind.  App.  (14) 

SCOTT  ▼.  LAS-AYETTE  GAS  CO. 

(No.  6,763.) 

(Appellate  Court  of  Indiana,  Division  No.  L 

Dee.  IS,  1908.) 

1.  Appeal  and  Ebbob  (S  939*)  —  Rbcobd  — ' 
Pbksuiiftioitb. 

Since,  in  the  absence  of  a  precipe  direct- 
ine  the  clerk  to  certify  certain  portions  of  the 
record.  It  ii  hii  duty  to  make  a  complete  tran- 
script of  all  the  proceedings,  which  be  may  do 
on  written  or  oral  request,  where  the  transcript 
comes  to  the  Appellate  Court  without  a  prscipe, 
an  oral  request  for  a  complete  transcript  will  be 
presumed. 

.   [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  »S9.«] 

2.  Plxadino  (I  254*)  —  Akerdu IRTS  —  Cov- 
PLAiNT— Bftecf— DnnniBXB. 

Where,  after  •  demurrer  to  the  complaint 
is  sustained,  an  amended  complaint  is  filed  by 
leave  of  conrt,  the  amended  complaint  saper- 
sedes  the  original ;  and  a  demurrer  subsequent- 
ly filed,  though  not  denominated  as  a  demur- 
rer to  the  "amended"  complaint,  is  addressed 
thereto.  • 

[E<d.  Note.— For  other  cases,  see  Pleading, 
Dee.  Dig.  §  254.*] 

3.  Mines   and    Minkbalb   (i   78*)— Leasb»— 
On.  AND  Gas  Lands— Gonstbuction. 

Where  a  leaae  of  oil  and  gas  lands  required 
the  lessee  to  drill  one  well  within  two  years 
from  the  date  of  the  lease,  and  to  also  drill  a 
sectKid  well  thereafter  unless  the  first  should 
become  useless,  and  also  provided  that,  in  case 
the  wells  were  not  drilled  or  utilized,  then,  on 
payment  of  the  stipulated  well  rental,  the  agree- 
ment should  continue  as  though  the  wells  bad 
been  dtilled,  the  latter  clause,  though  optional 
in  form,  did  not  permit  the  lessee  to  refuse  ei- 
ther to  drill  wells  or  pay  the  rent  and  thus  en- 
tirely avoid  the  contract,  and  on  failure  to  drill, 
the  lessee  was  liable  for  the  well  rental. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  78.*] 

4.  Biixs    AND    Notes    ($    468*)  —  AonoNS — 

FUlADINO — COUPLAIHT. 

Though  the  complaint  on  a  promissory  note 
must  aver  that  the  note  was  due  and  unpaid 
when  the  action  was  brought,  this  need  not  be 
In  direct  terms,  and  if  sufficient  facts  are  plead- 
ed from  which  it  may  be  fairly  inferred  that  the 
note  was  due  and  unpaid,  the  complaint  will 
withstand  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |{  1462,  1463;  Dec.  Dig.  | 
468.*J 

5.  Mines  and    Minbbals    (I   79*)— Lkabeb- 
Action  fob  Hint— Complaint. 

A  complaint  to  recover  rent  under  an  oil 
and  gas  lease,  alleging  that  defendant  paid  all 
the  rents  to  a  certain  day,  that  for  certain  peri- 
ods there  became  due  as  rents  specified  sums. 
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and  that  plabitUf  was  tbc  owner  of  the  prem- 
iaea,  miffidently  alleged  that  the  rent  was  dne 
and  unpaid  when  the  complaint  waa  filed. 

Sid.  Note.— For  other  caaea,  aee  Mines  and 
erals,  Dec.  Dig.  |  79.*] 

6.  Contracts  ($  170*)  —  ConstbuctioK  —  In- 

TEKPBBTATION  BT  PABTIEB. 

When  the  language  of  a  contract  is  of 
doubtful  constnictiou,  the  interpretation  thereof 
by  the  parties  themselvea  is  entitled  to  great 
weight  and  may  control,  and  such  congtruction 
will  be  adopted  by  the  court,  unless  at  Tariance 
with  the  correct  legal  interpretation. 

[Ejd.  Note.— For  other .  cases,  see  Contracts, 
Cent.  Dig.  I  753;  Dec.  Dig.  {  170.*] 

7.  Minks   and   Minebai.b   (8   79*)— Leases — 
Action  roB  Bent  —  Coicpijunt  —  Suffi- 

CIENOT. 

A  gas  and  oil  lease  reserred  to  the  lessor 
the  right  to  use  gas  for  domestic  purposes  in  his 
nesidence  on  the  premises  so  long  as  the  lease 
continued  in  force,  the  lessee  to  pay  the  lessor, 
at  the  tatter's  option,  $15  per  year  in  lieu  of 
gas.  The  complaint,  in  an  action  for  rent,  aver- 
red that  defendant  agreed  to  pay  plaintiff  $15 
per  year  in  lieu  of  gas,  etc. ;  that  plaintiff  was, 
and  since  the  day  of  the  lease  had  been,  the 
owner  of  the  premises ;  that  defendant  contin- 
ued to-  pay  during  and  including  the  whole  of 
the  year  1901;  and  that  the  $15  for  the  year 
1905  was  due  and  unpaid.  Held  sufficient  on 
demurrer;  the  allegaticms  showing  that  the  par- 
ties had  construed  the  contract  so  as  to  entitle 
plaintiff  to  $15  per  year. 

[EH.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  |  79.*] 

8.  Mines  and  Minhluls  ({   79*)— Leaws— 
Action  fob  Bent  —  Complaint  —  StTFFi- 

CIENCY. 

Where  a  gas  and  oil  lease  proTided  that  the 
lessee  migjit  cancel  the  lease  by  giving  notice, 
and  by  paying  all  rent  due,  together  with  the 
sum  of  $5,  and  rdeasing  the  lease  of  record,  the 
complaint,  in  an  action  for  rent,  alleging  that 
defendant  had  tendered  to  plaintiff  the  $5  sued 
for,  but  failed  to  give  written  notice  as  agreed, 
and  to  pay  the  rent  alleged  to  be  accrued,  and 
that  the  $5  was  due  and  unpaid,  was  insuffi- 
cient; there  being  no  averment  that  defendant 
had  canceled  the  lease,  and  the  fact  that  it  was 
In  arrears  on  the  rent  did  not  obligate  it  to 
Cancel  the  lease  and  become  liable  for  the  can- 
cellation fee. 

[Ed.  Note.— For  other  case?,  see  Mines  and 
Minerals,  Dec.  Dig.  i  19.*] 

Appeal  from  Circuit  Court,  Blackford 
Comity;  Chas.  B.  Sturgls,  Judge. 

Action  by  Addison  Scott  against  the  I<afay- 
ette  Gas  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.  Beversed,  with  In- 
slructloDS. 

A.  B.  Long  and  L.  F.  Sprague,  for  appel- 
lant John  B.  Browne,  Gus  C(mdo,  and  Fer- 
dinand Winter,  for  appellee. 


WATSON,  O.  J.  This  was  an  action  to  re- 
cover rentals  under  the  terms  of  a  gas  and 
oil  lease. 

We  are  confronted  with  a  motion  by  appel- 
lee to  dismiss  this  appeal  for  the  reason  that 
there  was  no  praecipe  filed,  and  therefore 
nothing  is  presented  for  our  consideration. 
In  the  absence  of  a  praecipe  directing  the 
cleric  to  certify  to  certain  portions  of  the 
record.  It  was  his  duty  to  make  a  complete 


transcript  of  all  the  proceedlnga,  aad  this  he 
may  do  upon  the  request  of  the  party,  either 
orally  or  In  writing.  If  a  transcript  comes 
here  without  a  prtedpe,  we,  therefore,  pre- 
sume an  oral  request  was  given  to  the  clerk 
for  a  full  and  complete  transcript  Elliott, 
Appellate  Procedure,  f  200;  Acts  1903.  p. 
338,  c.  193,  S  7;  Burns'  Aon.  St  1901,  t  661; 
Bums'  Ann.  St  1908,  t  690;  Butherford  r. 
Prudential  Ins.  Co.,  S2  Ind.  App.  423,  70  N. 
E.  177;  Workman  ▼.  State  ex  rel.,  165  Ind. 
42,  73  N.  E.  917;  Price  v.  Hnddleston,  167 
Ind.  686,  79  N.  E.  486L  The  motion  Is  there- 
fore not  sustained. 

The  record  in  this  case  discloses  that  on 
January  2,  1906,  appellant  filed  his  com- 
plaint and  on  January  25th  of  the  same  year 
appellee  filed  its  demurrer  thereto.  On  Jtine 
17,  1907,  the  demurrer  was  sustained.  Aft- 
erwards, to  wit,  on  June  27,  1907,  appellant 
upon  leave  of  court  first  obtained,  filed  his 
amended  complaint  In  three  paragraphs. 
Subsequently  thereto,  to  wit,  on  November  1, 
1907,  appellee  filed  Its  demurrer  to  this  com- 
plaint, but  did  not  denominate  It  as  the  de- 
murrer to  the  "amended"  complaint  It  to 
therefore  contended  by  the  appellee  that  no 
question  Is  presented  by  the  assignment  of 
errors.  We  cannot  agree  with  this  conten- 
tion. The  amended  complaint  superseded  the 
complaint  on  file,  which  was  thereby  remov- 
ed from  the  record  of  this  (»use.  Western 
Assurance  Co.  v.  McCarty,  18  Ind.  App.  449, 
48  N.  E.  265 ;  Weaver  r.  Apple,  147  Ind.  804, 
46  N.  E.  642 ;  Brltz  T.  Johnson,  65  Ind.  661 ; 
Westerman  t.  Foster,  67  Ind.  408 ;  Klrk- 
patrlck  V.  Holman,  25  Ind.  293.  The  plead- 
ing filed  June  27,  1907,  became  the  complaint 
in  this  cause,  and  therefore  the  only  plead- 
ing to  which  a  demurrer  could  be  addressed. 
City  of  Vincennes  v.  Specs,  35  Ind.  App.  389, 
393,  74  N.  E.  277;  Town  of  Whiting  v.  Doob, 
152  Ind.  157,  52  N.  E.  759. 

In  addition  to  setting  out  the  lease  it  was 
alleged,  in  substance,  in  the  first  paragraph 
of  the  complaint,  that  appellant  leased  the 
described  premises,  containing  40  acres,  to 
appellee  In  June,  1897.  The  term  of  the 
lease  was  five  years,  with  an  option  In  the 
lessee  to  renew  or  continue  the  lease  for  an 
additional  term  of  five  years  by  giving  notice 
of  its  desire  to  do  so.  That  notice  was  giv- 
en, but  not  at  the  time  required  by  the  lease. 
That  no  well  was  ever  drilled  on  the  prem- 
ises. That  appellee  paid  all  rentals  accruing 
under  the  lease  up  to  January  1,  1905,  "and 
for  the  period  from  January  1,  1905.  to  July 
1,  1905,  there  became  due  as  rental  $50^ 
and  for  the  period  from  July  1,  1005,  to  De- 
cember 31,  1005,  there  became  due  as  rental 
$50,  maldng  a  total  due  as  well  rental,  thef 
same  [sum]  of  $100  as  made  and  provided 
in  said  contract"  That  appellant  is  the 
owner  of  the  leased  premises,  and  prays  Judg- 
ment for  $100. 

The  clauses  of  the  lease  necessary  to  the 
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conBideratlon  of  the  qnestlon  raised  are  aa 
follows: 

"(3)  The  said  party  of  the  second  part 
hereby  covenants  in  consideration  of  the  said 
premises,  to  pay  unto  said  part —  of  the  first 
part  compensation  at  the  rate  of  SO  cents  per 
acre  per  annum  for  said  land  nntU  the  com- 
pletion of  a  well  upon  said  lands,  as  herein- 
after mmtloned.  The  party  of  the  second 
part  further  agrees  that  from  and  after  the 
completion  of  a  well  on  said  premises  which 
shall  In  its  opinion  prodnce  gas  In  sufficient 
quantity  to  Justify  said  second  party  In  mar- 
keting said  gas  It  will  pay  to  the  part —  of 
the  first  part  compensation  at  the  rate  of 
$100  per  annum  for  each  well  on  said  land 
go  long,  as  in  the  opinion  of  the  party  of  the 
second  part,  said  well  produces  a  marketable 
quantity  of  gas.  Said  payments  shall  become 
due  semiannually  upon  the  first  day  of  Janu- 
ary and  the  first  day  of  July,  and  shall  be 
paid  within  ten  (10)  days  of  the  maturity 
thereof,  by  depositing  the  same  In  the  Fair- 
mount  Bank  at  Falrmount,  subject  to  the  or- 
der of  said  first  part —  or  direct  to  said  first 
part — . 

"(4)  Said  party  of  the  second  part  re- 
serves and  Is  hereby  given  the  right  to  cancel 
and  terminate  this  lease  by  giving  to  said 
part —  of  the  first  part  written  notice  of  such 
Intention  three  months  before  the  first  day  of 
January  or  the  first  day  of  July  in  any  year, 
and  by  or  on  the  first  day  of  January  or 
July  paying  to  said  part —  of  the  first  part 
all  rents  then  due  to  said  part —  of  the  first 
part  according  to  the  terms  of  this  lease  and 
also  iMiylng  to  said  part —  of  tbs  first  part 
the  sum  of  $5  and  releasing  of  record  this 
lease;  whereupon  the  rights  of  both  parties 
under  this  lease  shall  cease  and  determine, 
except  that  said  second  party  shall  have  the 
right,  without  paying  any  further  compensa- 
tion theifefor,  to  maintain,  operate  and  rqpalr 
or  replace  or  to  r«nove  any  pipe  lines  laid 
upon  said  premises. 

"(5)  To  drill  one  well  upon  said  premises 
within  2  years  from  this  date;  and  a  second 
well  within  from  the  time  the  sec- 
ond party  shall  use  the  first  well,  unless  said 
first  well  shall  become  useless  to  said  sec- 
ond party  before  the  expiration  of  the  said 
all  subject  to  the  same  condition. 

"(6)  In  case  the  well  or  wells  are  not 
drilled  or  utilized  as  herein  provided,  then 
upon  the  payment  of  the  well  rental  herein 
stipulated  to  be  paid  by  the  second  party, 
this  agreement  shall  continue  and  shall  have 
the  same  force  and  effect  as  though  the  well 
or  wells  had  been  drilled  and  utilized." 

It  will  be  observed  that  no  forfeiture  was 
provided  for  in  the  lease.  Appellee  by  exer- 
cising the  right  of  notice,  release  of  record, 
and  paym^it  of  $5  and  all  accrued  rentals 
might  terminate  this  agreement  before  Its 
expiration  by  lapse  of  time,  but  no  similar 
right  or  prlvU^e  was  reserved  to  the  lessor. 
Appellee  contends  that  the  sixth  dause  is 

86  N.B.-e2 


optional  In  form;  and  that  the  effect  of  such 
clanse  is  that,  if  said  well  rental  be  paid  by 
the  lessee,  then  and  in  that  event  the  lease 
would  continue  alive.  It  is  optional  in  form, 
but  it  does  not  thereby  permit  the  lessee  tO' 
refuse  either  to  drill  wells  or  pay  the  rent 
and  thus  entirely  avoid  the  contract  Jack- 
son V.  O'Hara,  18S  Fa.  233,  38  Atl.  624; 
Thornton,  The  Law  Relating  to  Oil  and  Oas,^ 
I  78.  The  lessee  obligated  Itself  to  drill  at 
least  one  well  within  two  years  from  the 
date  thereof.  If  it  preferred  not  to  perform 
that  obligation,  then  there  was  the  alterna- 
tive provision  for  jf&ying  the  "well  rental" 
after  the  expiration  of  that  time.  The  "well 
rental,"  as  declaxed  in  the  lease,  was  $100 
per  annum.  Therefore  lessee,  by  its  failure 
to  drill  a  well  upon  the  leased  premises,  in- 
curred the  alternative  liability  for  the  "well 
rental"  of  $100  per  year.  Appellee  turther 
Insists  that  the  first  i>aragraph  is  insufilclent^ 
in  that  there  is  no  averment  that  the  rent 
was  due  and  unpaid  at  the  time  of  bringing 
this  action.  It  has  been  the  holding  of  the 
courts  of  this  state  that  a  complaint  upon  a 
promissory  note  must  aver  that  the  note  was 
due  and  unpaid  at  the  time  that  the  action 
was  brought  This,  however,  need  not  be  In 
direct  terms.  If  sufficient  facts  are  pleaded 
from  which  it  may  be  fairly  inferred  the 
note  was  due  and  unpaid,  it  will  withstand  a 
demurrer.  In  this  case  the  fair  Inference 
from  the  t&cta  averred  in  the  complaint  is 
that  the  rental  was  due  and  unpaid  at  the 
time  the  complaint  was  filed  in  this  cause. 
Evansvllle,  etc^  E.  jDo.  v.  Darting,  6  Ind. 
App.  875,  33  N.  B.  686;  Malott  v.  Sample, 
164  Ind.  646,  74  N.  E.  245;  Douthit  v.  Mohr, 
116  Ind.  482,  18  N.  B.  449;  Downey  v.  Whitr 
tenberger,  60  Ind.  188.  Therefore  the  court 
erred  in  sustaining  the  demurrer  to  the  first 
paragraph  of  the  amended  complaint. 

It  is  contended  by  app^ee  that  the  second 
paragraph  of  ttie  aaiended  complaint  does 
not  aver .  facts  sufiJclent  to  withstand  a  de- 
murrer. This  paragraph  was  based  upon 
the  following  clause  of  the  lease  in  question : 
"(8)  To  grant  to  said  first  party  at  said  first 
part-r-  expense  and  risk,  but  without  charge 
for  gas,  the  right  to  use  natural  gas  for  do- 
mestic purposes  in  the  residence  of  the  first 
paxt —  on  the  demised  premises,  so  long  as 
this  lease  continues  in  force.  Second  party 
is  to  pay  to  first  party  16  dollars  per  year 
In  lieu  of  gas  at  the  option  of  first  party." 
It  avers  the  execution  of  the  contraot;.  that 
appellee  agreed  to  pay  appellant  $16  per  year 
in  lieu  of  gas  for  the  use  in  dwelling  and 
premises  of  appellant;  that  appellant  was 
then,  and  had  been  since  June,  1897,  the 
owner  of  the  premises  described  in  the  con- 
tract; that  the  $15  for  the  year  1905  was 
due  and  unpaid.  It  also  averred  "that  the 
defendant  [ai)pellee]  continued  to  pay  fpr, 
during,  and  including,  the  whole  of  the  year 
1904."  When  the  language  (of  a  contract  is 
of  doubtful  construction,  the  interpretatloQ 
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1>y  the  parties  tliemBelT'es  Is  entitled  to  great ' 
weight,  and  may  control.  And  the  conatrac- 
tlon  thus  placed  by  them  will  be  adopted  by 
the  court,  unless  it  be  at  rariance  with  the 
-correct  legal  interpretation  of  the  contract 
Smith  T.  Board  of  Comm.,  6  Ind.  App.  15S,  33 
N.  B.  243 ;  Ralya  v.  Atkins  Co.,  167  Ind.  331, 
61  N.  B.  726;  Bwing  v.  Wilson,  132  Ind.  223, 
81  N.  H.  64,  19  L.  R.  A.  767 ;  Frazler  v.  My- 
ers, 182  Ind.  71,  81  N.  B.  636;  Louisville, 
«ta,  R.  Co.  y.  Reynolds,  118  Ind.  170,  20  N. 
B.  711;  Vinton  T.  Baldwin,  95  Ind.  433; 
Reissner  r.  Oxley,  80  Ind.  580;  Chicago  t. 
Sheldon,  9  Wall.  50,  19  L.  Ed.  684 ;  Stelnbach 
v.  Stewart,  11  WaU.  566,  20  L.  Ed.  56 ;  Top- 
Ujr  y.  Tc^liff,  122  V.  8.  181,  7  Sup.  Ct.  1057, 
80  L.  Ed.  1110;  Beach  on  Contracts,  |{  721, 
722;  17  Amer.  &  Kag.  Ency.  of  Law  (2d  Ed.) 
23-26.  In  the  case  of  Frazier  t.  Myers,  182 
Ind.  72,  31  N.  B.  686,  the  court  said:  "The 
construction  glren  the  grant  by  the  parties 
is  the  one  upon  whidi  the  courts  must  act 
In  such  a  case  as  that  made  by  the  complaint. 
Where  parties  give  their  contract  a  construc- 
tion, the  courts  will  adopt  that  construction 
and  hold  the  parties  to  it" '  We  are  now 
dealing  with  the  allegati<His  of  the  complaint 
as  confessed  by  the  demurrer.  By  these  al- 
legations It  is  shown  that  the  parties  have 
construed  the  contract  so  as  to  entitle  the 
lessor  to  the  $16  per  year,  for  this  amount 
-was  paid  for  the  year  1904.  It  was  error  to 
sustain  the  demurrer  to  this  paragraph,  and 
the  court  erred  in  thus  doing. 

The  third  paragraph  of  the  amended  com- 
plaint was  founded  upon  the  fourth  clause 
-of  the  lease  aboye  set  out  This  paragraph 
alleges  the  execution  of  the  lease,  that  on  or 
about  July  16,  1905,  appellee  tendered  to  ap- 
pellant the  $6  sued  for,  but  failed  to  give 
written  notice  as  agreed,  and  to  pay  the 
rental  alleged  to  be  accrued,  and  that  said 
^  was  due  and  unpaid.  There  is  no  aver- 
ment that  appellee  has  released  of  record, 
or  attempted  to  release  of  record,  the  lease 
executed  by  these  parties.  There  was  no 
duty  devolving  upon  appellee  to  cancel  said 
contract  The  power  to  cancel  was  express- 
'  ly  reserved  to  the  lessee,  but  under  certain 
restrictions.  Those  were  that  the  agreed 
written  notice  be  given,  the  contract  released 
of  record,  and  f5  and  the  a<x:rued  rentals  be 
paid  to  appellant  In  the  absence  of  an  aver- 
ment that  appellee  had  canceled  the  lease 
there  was  shown  no  liability  to  pay  the  sum 
prayed  for  in  the  third  paragraph.  The  fact 
that  appellee  was  in  arrears  on  the  rental 
would  not  obligate  it  to  cancel  the  lease  and 
hence  become  liable  for  the  cancellation  fee. 
The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  third  paragraph  of  the  amoid- 
«d  complaint 

For  the  reasons  herein  set  forth,  this  Judg- 
ment is  reversed,  with  instructions  to  the 
trial  court  to  overrule  the  demurrers  to  the 
first  and  second  paragraphs  of  the  amended 


complaint,  and  for  further  proceedings  not 
inconsistent  with  this  opinion. 
Judgment  reversed. 


(42  InO.  App.  «B0) 
DAHiET  T.  STATE  ex  i«I.  BI6LBR,  Auditor. 

(No.  6,263.) » 
(Appellate  Conrt  of  Indiana.     Dee.  18,  190&) 

CotniTB  ({  220*)— Affkllate  Codbiv— NtniBEB 
or  JuDOEB  CoROUBBiHO — Tbahsfxb  to  Su- 
PBKUE  Couxr. 

Under  the  express  provisions  of  Act  March 
12,  1901  (Acte  1901,  p.  569,  c.  247,  S  15),  the 
Appellate  Court  will  transfer  a  cause  to  the 
Supreme  Court  where  all  of  the  appellate  judges 
sit  in  the  case,  and  there  is  not  a  concurrence 
of  four  of  them  in  the  result 

[Ed.  Note. — ^For  other  cases,  see  Courts,  Dec. 
Dig.  S  220.  •] 

Appeal  from  Circuit  Court,  Boone  County; 
Samuel  R.  Artman,  Judge. 

Action  by  the  State,  on  the  relation  of 
Warren  Bigler,  Auditor,  against  Amerlcus 
O.  Dalley.  From  a  Judgmoit  for  plaintiff, 
defendant  appeals.  Appeal  transferred  to 
Supreme  Court 

T.  J.  Terhune,  Roy  W.  Adney,  and  Miller, 
Shirley  &  Miller,  for  appellant  Chas.  W. 
Miller,  Henry  M.  Dowltng,  and  Wm.  OL 
Oeake,  for  appellee. 

PER  CURIAM.  This  cause  being  submit- 
ted to  the  entire  court  and  four  Judges  not 
concurring  In  the  result,  the  case  is  hereby 
transferred  to  the  Supreme  Court  under  sec- 
tion 16  of  the  act  approved  March  12,  1901 
(Acts  1901,  p.  569,  c.  247). 


(tt  Ind.  App.  SOS) 

INDIANAPOLIS  «e  O.   TRACTION   CO.   v. 
SMITH.     (No.  6,551.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  16,  1908.) 

1.  Railboaos  (I  439*)— Injttbies  to  Aniicaus 
ON  Tbacks— ACTIONS— Pleading. 

A  complaint  in  an  action  against  a  rail- 
road company  for  killing  a  horse  on  its  tiaclc, 
averring  that  plaintiff's  horse  got  out  <A  bis 
field  and  onto  a  private  crossing,  constructed  on 
plaintiffs  land  bv  defendant  under  a  contract 
made  part  consideration  for  plaintiff's  convey- 
ance of  the  right  of  way,  and  because  the  right 
of  way  was  not  fenced,  and  the  crossing  equip- 
ped with  cattle  guards,  as  the  contract  required, 
the  horse  got  on  the  right  of  way  west  of  the 
crossing  and  was  killed,  did  not  affirmatively 
show  that  the  horse  got  on  defendant's  road 
through  a  gate  at  a  private  crossing  on  plain- 
tiff's farm,  and  wandered  along  the  ^4>t  of  way 
to  a  public  highway,  where  it  was  killed. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Dec.  Dig.  i  439.*] 

2.  Railroads  (8  413*)— Injuries  to  Anihals 
ON  Tracks— Animals  Entexinq  Right  or 
Wat  Through  Private  Gates— Liabilitt 
OF  Interubban  Railroad — Statxttobt  Pbo- 

VISIONS. 

Bums'  Ann.  St  1901,  |  6320  (Acts  1886,  p. 
148,  c.  44,  I  1),  allows  persons  owning  land  on 
both   sides  of  a  railroad  to  construct  private 
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wagonwajv  acrom  the  railroad.  Section  6321 
requirea  them  to  erect  and  maintain  aabstantial 
latea  in  the  right  of  waj  fence  when  erected. 
Section  6322  provides  that,  if  animals  are  injur- 
ed or  killed  on  the  track  by  the  company's 
tiaina,  the  company  shall  not  be  liable  if 'the 
animals  entered  on  the  track  through  the  gates, 
unless  the  result  of  the  company's  negligence ; 
and  section  6327  requires  gates  and  bars  at 
farm  crossings  to  be  constructed  and  maintain- 
ed and  kept  closed  by  the  owner  in  the  absence 
of  agieement  to  the  contrary.  Acts  1903,  p. 
426,  c.  227,  requires  electric  interurban  rail- 
roads to  fence  their  rights  of  way  and  construct 
farm  crossings  and  provide  them  with  cattle 
gnards.  Section  4  (page  428)  saves  the  right 
of  acti(Hi  tinder  existing  laws.  Section  6  (page 
429)  provides  that,  when  a  railroad  has  fenced 
on  one  or  both  sides,  where  a  private  crossing 
is  constructed,  the  abutting  owner  shall  erect 
and  maintain  substantial  gates  in  the  fence 
across  the  crossing,  and  keep  them  securely  fast- 
ened when  not  in  use  by  him  or  his  employes. 
Held,  that  the  liability  of  an  interurban  rail- 
road company  for  the  killing  of  stock  entering 
the  tight  of  way  through  a  private  crossing  is 
the  same  as  that  of  railroads  under  the  act  of 
1885;  and,  where  the  gate  in  a  private  cross- 
ing, through  which  the  owner's  horse  entered 
the  light  of  way,  had  been  left  insecurely  fast- 
ened by  others  than  the  railroad  company,  the 
company  was  not  liable  for  killing  die  horse, 
in  the  absence  qf  negligence,  where  there  was 
no  agreement  relieving  the  owner  from  the  duty 
of  keeping  the  gate  securely  fastened. 

[I!d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  1465 ;   Dec.  Dig.  |  413.*] 

Appeal  from  Superior  Coart,  Marlon  Coun- 
ty;  VlnBon  Carter,  Judge. 

Action  by  George  M.  Smith  against  the 
Indianapolis  &  Cincinnati  Traction  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  witli  Instructions  to  sustain 
defendant's  motion  for  a  new  trial. 

Claude  Cambem,  for  appellant  Brown  & 
Kepperly,  for  appellee. 

COMSTOCK,  P.  J.  Appellee  recovered 
Judgment  against  appellant  for  $125  for  the 
killing  of  a  horse. 

The  errors  assigned  and  relied  upon  by 
appellant  for  a  reversal  are  the  overruling 
of  the  demurrer  for  want  of  facts  to  the 
fourth  paragraph  of  complaint,  and  appel- 
lant's motion  for  a  new  trial.  Said  para- 
graph, omitting  formal  and  preliminary  aver- 
ments, is  substantially  as  follows:  That  on 
the  14th  day  of  September,  1904,  and  before 
the  construction  by  the  defendant  of  its  said 
roadway,  the  defendant  and  the  plaintiff  en- 
tered into  a  certain  contract  in  writing,  a 
copy  of  which  is  filed  herewith  and  made  a 
part  hereof,  marked  "Exhibit  A"  wherein 
It  is  agreed  that,  as  part  of  the  consideration 
for  conveying  by  the  said  plaintiff  to  the  de- 
fendant sufficient  land  so  that  the  defendant 
could  construct  a  roadway  for  its  said  rail- 
road over  and  through  said  farm,  the  de- 
fendant would  provide  and  maintain  a  cross- 
ing, with  suitable  cattle  guards  over  its 
tracks,  which  crossing  and  cattle  guards  were 
to  be  located  at  the  option  of  plaintiff.  Said 
defendant  also  agreed  to  construct  and  main- 


tain a  good  and  substantial  fence  on  both 
sides  of  the  land,  so  to  be  conveyed,  such  as 
is  contemplated  by  the  statute  of  Indiana, 
approved  March  10, 1903,  so  that  the  land  of 
the  plaintiff  might  be  Inclosed  on  both  sides 
of  said  road,  when  completed,  and  so  that 
convenient  access  might  be  had  from  one 
portion  of  said  land  to  that  portion  separated 
from  it  by  said  roadbed.  Plaintiff  further 
avers  "that  he  executed  his  deed  for  said  land 
to  the  defendant,  all  as  provided  in  said  con- 
tract, and  the  defendant  then  and  there  con- 
structed its  said  roadway  over  and  across 
said  land  and  through  plaintiffs  said  farm 
on  the  land  so  conveyed  to  it,  and  construct- 
ed said  crossing  provided  for  In  said  contract 
at  a  point  indicated  by  plaintiff,  but  it  wholly 
failed  to  provide  and  maintain  a  fence  on 
both  Bides  of  said  roadbed  and  barriers,  and 
cattle  guards  sufficient  and  suitable  to  turn 
and  prevent  horses  and  other  stock  from  get- 
ting onto  defendant's  road  from  said  cross- 
ing; that  plaintiff  provided  a  lane  from  bis 
barnyard  on  the  northern  part  of  his  said 
farm,  running  down  to  and  across  said  de- 
fendant's roadbed  at  the  point  where  said 
crossing  had  been  established  as  aforesaid, 
so  that  his  cattle  could  pass  from  his  barn- 
yard to  the  field  inclosed  by  the  south  fence 
along  defendant's  right  of  way;  that  gates 
were  constructed  and  maintained  by  plaintiff 
opening  into  the  Add  south  of  said  roadway 
and  in  the  lane  north  of  said  roadbed,  aa 
hereinbefore  described."  Plaintiff  further 
avers  "that  on  the  27th  day  of  July,  1906, 
without  any  fault  or  negligence  on  his  part 
contributing  thereto,  eight  bead  of  horses 
got  out  of  said  south  field  onto  said  crossing, 
and  that,  because  there  were  no  suitable  and 
sufficient  fences,  barriers,  and  cattle  guards, 
as  contemplated  and  provided  for  in  said  con- 
tract, said  horses  got  upon  the  roadway  and 
right  of  way  of  the  defendant,  west  of  said 
crossing,  and  a  car  owned  by  defendant  and 
operated  by  electricity  and  running  over 
its  tracks,  as  aforesaid,  in  said  county  of 
Marlon,  and  state  of  Indiana,  on  said  27th 
day  of  July,  1906,  struck  one  of  said  horses, 
namely,  a  young  horse  about  two  years  old, 
and  then  and  there  the  property  of  the  plain- 
tiff, and  so  maimed  and  wounded  it  that  It 
died  from  the  effects  of  being  so  struck  by 
said  car  operated  by  said  servants  and  agents 
of  the  defendant  all  without  fault  or  negli- 
gence of  the  plaintiff  contributing  thereto; 
that  said  horse  was  of  the  value  of  $125,  and 
to  the  plaintiff's  damage  in  the  sum  of  $125." 
The  agreement  made  a  part  of  the  complaint 
contains,  among  other,  the  following  provi- 
sions :  "That  whereas  the  party  of  the  first 
part  has  agreed  to  convey  to  the  party  of 
the  second  part,  certain  land  (describing  it), 
said  land  to  be  used  by  said  second  party 
for  its  roadway  through  the  land  of  the  par- 
ty of  the  first  part  •  •  *.  Now,  therefore, 
it  is  agreed  that  in  consideration  for  the 
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trantifer  of  said  land  to  be  described  In  said 
deed  of  conveyance,  the  'said  party  of  the 
second  part  agrees  In  addition  to  the  pay- 
ment to  the  party  of  the  first  part  of  the 
sum  of  twenty-one  hundred  dollars  ($2,100) 
to  be  expressed  In  said  deed  of  conyeyance, 
that  It  will  •  •  •  provide  and  maintain 
a  crossing  with  suitable  cattle  guards  over 
Its  tracks,  the  said  party  of  the  first  part  to 
have  the  option  of  locating  said  crossing  and 
«attle  guard.  That  said  party  of  the  second 
part  also  agrees  to  construct  and  maintain  a 
good  and  sabstantial  fence  on  both  sides  of 
the  land  to  be  conveyed  as  aforesaid,  such 
as  Is  contemplated  by  statute  of  the  state 
of  Indiana,  approved  March  10,  1903,  so  that 
the  land  of  the  party  of  the  first  part  may  be 
Inclosed  on  both  sides  of  said  road  when  com- 
pleted, and  so  that  convenient  access  may  be 
bad  from  one  portion  of  said  land  to  that 
iportion  separated  from  it  by  said  roadbed. 
•  •  • "  The  objection  to  the  said  para- 
graph is  that  "it  appears  affirmatively  there- 
from that  appellee's  horse  got  on  appellant's 
road  through  a  gate  at  a  private  crossing  on 
the  appellee's  farm,  and  wandered  along  the 
Tight  of  way  to  a  public  highway,  where  it 
was  struck  and  killed."  The  reason  given 
does  not  appear  to  be  sustained  from  the 
reading  of  the  complaint,  and  so  far  as  the 
objections  are  stated,  the  demurrer  was  prop- 
erly overruled.  That  the  finding  and  decree 
of  the  court  is  not  sustained  by  the  evidence 
and  is  contrary  to  law  are  the  reasons  set 
out  In  the  motion  for  a  new  trial. 

From  the  proofs  and  admissions  It  Is 
shown  that  appellant's  railroad,  operated  by 
electricity,  runs  through  appellee's  farm,  east 
and  west ;  that  appellee  had  a  private  cross- 
ing over  said  railroad;  that  the  railroad 
was  secnrely  fenced  by  post  and  wire  fence, 
put  up  by  a  son  of  the  appellee  from  said 
private  crossing  to  the  Arlington  road,  a  dis- 
tance of  three-eighths  of  a  mile;  that  two 
gates  were  erected  by  appellee  at  the  south 
end  of  said  crossing  ia  the  line  of  ai^ellant's 
fence,  opening  into  appellee's  pasture  fields, 
south  of  the  railroad ;  that  appellee  had  his 
cows  and  horses  running  In  this  pasture,  and 
In  the  evening  of  July  20,  1906,  the  appellee's 
son,  in  company  with  a  boy  whose  name  is 
not  shown,  went  to  the  pasture,  and  drove 
the  cows  through  the  east  gate  across  the 
railroad  to  the  barn;  that  after  passing 
through  said  gate  he  fastened  it  by  running 
two  boards  between  the  cracks  of  the  gate 
and  the  post;  that  there  never  was  a  lo<^ 
or  chain  on  the  gate;  that  within  one  half 
hour  after  the  appellee's  son  passed  through 
this  gate  appellee's  horses  got  out  onto  the 
private  crossing  through  this  gate,  and  were 
driven  off  the  track  by  the  crew  of  the  pas- 
senger car  that  passed  at  6:30  o'clock;  that 
this  gate  was  not  left  open  by  the  appellants 
or  any  of  its  servants;  that  the-  horses 
wandered  along  the  right  of  way  towards  the 
west,  and  three  of  them  passed  over  the  cat- 
tle guard  at  the  Arlington  road  out  onto  the 


public  highway ;  that  appellant's  freight  car, 
running  at  20  miles  an  hour,  struck  one  of 
these  horses  while  it  was  on  the  highway, 
between  the  end  of  the  plank  crossing  and 
the  cattle  guard ;  that  In  procuring  the  right 
of  way  from  appellee  through  his  farm  the 
appellant  executed  the  contract  marked  "Ex- 
hibit No.  1,"  by  which  It  Is  agreed,  anumg 
other  things,  to  "provide  and  maintain  a 
good  and  substantial  foice  on  both  sides  of 
the  land  to  be  conveyed."  The  cattle  guards 
at  the  private  crossing  and  the  cattle  guards 
at  Arlington  avenue  were  not  In  condition, 
at  the  time  appellee's  horse  was  killed,  to 
prevent  horses  or  other  stock  from  passing 
over  the  same. 

In  1863  (Section  5312  et  seq..  Bums'  Ann. 
St.  1901 ;  Section  4025  et  seq.,  Bev.  St  1881) 
the  Legislature  passed  an  act  imposing  upon 
railroad  companies  liability  for  stock  killed 
at  all  places  where  the  roads  were  not  se- 
curely fenced,  making,  no  provision  for  pri- 
vate crossings.  Under  this  act  it  has  been 
held  that,  if  a  railroad  company  constructed, 
or  permitted  the  landowner  to  construct,  a 
private  crossing  for  his  accommodation,  such 
landowner  thereby  waived  the  benefit  of  the 
statute  as  to  all  animals  of  bis  own  that 
passed  to  the  railroad  through  such  private 
gate,  but  as  to  all  other  persons  the  obliga- 
tions of  the  company  to  securely  fence  its 
right  of  way  existed  at  private  crossings  the 
same  as  elsewhere,  and  the  company  was 
liable  for  injury  to  animals  of  others  enter- 
ing upon  the  railroad  at  such  crossings. 
This  remained  the  law  until  1885,  at  which 
date  an  act  was  passed,  providing  that  per- 
sons  owning  land  on  both  sides  of  the  rail- 
road should  have  the  right  to  construct  and 
maintain  private  wagonways  across  the  rail- 
road; and,  when  such  railroad  la  fenced, 
such  landowner  should  erect  and  maintain 
substantial  gates  in  the  lines  of  swdi  fence, 
and  keep  the  same  securely  locked.  It  fur- 
ther provided  that:  "If  animals  are  killed 
or  Injured  on  the  track  of  such  railroad  by 
the  cars  or  locmuotlves  thereof,  the  company 
owning  or  operating  such  railroad  shall  not 
be  liable  to  pay  damages  therefor,  if  such 
animal  entered  upon  the  track  of  such  rail- 
road through  such  gates,  unless  it  shall  be 
proved  that  such  killing  or  injury  was  caus- 
ed by  the  negligence  of  the  servants  of  the 
company,  owning  or  operating  such  railroad." 
Burns'  Ann.  St  1901,  §t  5321.  5322  (Acts  1885, 
p.  149,  c.  44,  gi  2,  3).  Und»  the  act  of  1885, 
supra.  It  has  been  held  that  a  railroad  com- 
pany is  not  liable,  in  absence  of  negligence, 
for  the  injury  or  killing  of  animals  that  en- 
ter upon  its  track  by  passing  through  one 
of  said  gates.  Chicago,  etc.,  B.  Co.  v.  Bam- 
sey,  168  Ind.  390,  81  N.  E.  79,  120  Am.  St 
Bep.  379.  In  1903  (Acts  1908,  p.  426,  c.  227) 
the  Legislature  passed  an  act  requiring  in- 
terurban  railroads,  traction  lines,  or  subur- 
ban railways,  using  electricity  for  naotive 
power,  to  fence  their  right  of  way  used  for 
railroad  tracks,  and  to  construct  barriers  and 
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cattle  gnards  at  nld  pnbUc  roads  and  hii^- 
way  crosaliiga,  and  maintain  and  keep  the 
same  In  repair,  and  provide  for  the  conatrnc- 
tlon  of  farm  crossings  and  for  cattle  guards 
at  snch  crossings,  eta  Sections  1,  2,  3,  and 
6,  of  said' act,  among  other  things,  prpvlde 
generally,  for  the  fencing  of  railroads  de- 
scribed In  the  title  of  said  act,  and  the 
maintenance  of  such  fences  by  the  railroad 
companies,  and  In  certain  cases  for  snch 
fencing  and  maintenance  by  adjoining  land- 
owners at  the  expense  of  snch  railroad  com- 
panies. Section  4  saves  the  right  of  action 
under  existing  lawa  Section  6  of  said  act 
provides  as  follows:  "When  such  railroad  Is 
fenced  on  one  or  both  sides  at  the  point 
where  such  way  Is  constructed  such  abutting 
landowner  ffiall  erect  and  maintain  substan- 
tial gates  in  the  line  of  such  fence  or  fences 
across  such  way,, and  keep  the  same  securely 
fastened  and  closed  when  not  In  use  by  him- 
self or  his  employes."  Section  5320,  Bums' 
Ann.  St  1001  (Acts  1886)  supra,  provides  for 
the  construction  of  driveways  at  crossings 
where  the  landowners  own  on  both  sides  of 
the  right  of  way.  Section  5827,  Bums'  Ann. 
St.  1901  (Acts  1885),  provides:  "All  gates 
and  bars  at  farm  crossings  shall  In  absence 
of  contract  or  agreement  to  the  contrary  be 
constructed  and  maintained  and  kept  closed 
by  the  owner  of  such  farm  crossing.  If  ani- 
mals go  upon  the  railroad  tracks  through  a 
gate  that  has  been  left  open  the  railroad 
companjT  is  not  liable  for  injuries  to  such 
animals,  unless  such  company  is  guilty  of 
negligoice."  Penn.  R.  Co.  v.  Spauldlng,  112 
Ind.  47.  18  N.  B.  268;  Hnnt  v.  Lake  Shore, 
etc.,  R.  Co.,  112  Ind.  69,  18  N.  E.  268.  The 
constmction  of  section  5827, '  supra.  Should 
control  the  constmction  of  section  6,  supra 
(Acts  1908),  unless  it  am>ear8  that  the  con- 
tract in  question  releases  appellees  from 
keeping  the  gates  securely  fastened.  This, 
the  contract  does  not  do.  The  gate  through 
which  the  stock  passed  was  not  left  open  by 
appellants,  and  It  was  not  its  duty  to  keep 
It  closed.  The  case  at  bar  is  within  the  doc- 
trine of  Chicago,  etc.,  R.  Oo.  t.  Barnes,  116 
Ind.  126,  18  N.  E.  468.  In  that  case  the 
company  had  received  a  deed  from  plaintiff 
for  its  tight  of  way,  and  In  the  deed  the 
company  agreed  to  build  and  maintain  a 
fence  on  both  sides  of  the  right  of  way  and 
farm  crossings  with  cattle  guards.  The  com- 
pany bnllt  the  fences  with  substantial  gates 
at  the  crossings,  but  failed  and  neglected  to 
build  tlie  cattle  guards.  Afterwards  the 
gates  got  out  of  repair,  and  no  effort  was 
made  by  the  company  or  plaintiff  to  repair 
them.  Plaintiff's  animals  were  fed  in  a  pas- 
ture on  the  north  side  of  the  railroad,  and 
passed  from  the  field  upon  the  railroad  from 
an  open  gate  at  such  private  Mossing.  The 
court  said :  "The  facts  stated  maki  a  prima 
fade  case  for  the  appellee,  for  they'  show  a 
Valid  contract  to  make  a   secure  fence,   a 


bteadi  of  this  bostract,  aiid  that  the  animals 
got  upon  the  tracks  because  the  fence  was 
not  such  as  It  was  appellant's  dnty^  to  erect 
and  maintain.  If  it  had  appeared  that  the 
gates  were  left  open  by  appellee,  or  by  some 
wrongdoer  other  than  the  appellant,  we 
should,  perhaps,  be  required  to  hold  that 
there  was  no  liability ;  but  no  such  facts  ap- 
pear." The  facts  bring  the  case  within  ttie 
ruling  of  the  recent  case  of  Chicago,  etc.,  R. 
Co.  V.  Ramsegr,  supra. 

Judgment  reversed,   with  Instractions  to 
sDstain  appellant's  motion  for  a  new  trlaL 


(43  Ind.  A.  628) 
PITTSBURG,  C,  C.  &   ST.  L.  RY.  00.  v. 

JELLISON  et  al.    (No.  6,524.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Dec.  16,  1908.) 

AnvEBSE  Possession  ({  13*)— Hostile  Chab- 
ACTEE  of  Possession— Eztehsioh  of  Pos- 
session TO  Fence. 

Plaintiff,  in  1882,  purchased  lots  adjoining 
defendant  railroad  company'R  right  of  way,  and 
thereafter  occapied  the  lots  np  to  a  fence  sepa- 
rating his  land  {rem  the  rlEht  of  way,  which 
fence  had  been  erected  in  1867,  and  renewed 
from  time  to  time  since  its  erection.  Plaintiff 
planted  trees  near  the  fence  immediately  after 
his  purchase.  Defendant  did  not  diatutb  plain- 
tifTs  possession,  until  1904,  when  it  erected  a 
new  fence  15  or  18  feet  from'  the  old  one  on  the 
property  occupied  by  plaiotiff..  Held,  that  plain- 1 
tiff  had  acquired  title  by  adverse  possession. 

[Ed.  Note.—For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |{  65-70 ;  Dec.  Dig.  |  13.*] 

Appeal  from  Circuit  Court,  Jay  County; 
J.  F.  La  Follette,  Judge. 

Action  by  Matthew  Jellison  and  others 
against  the  Pittsburg,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Oompany.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af* 
firmed. 

O.  E.  Ross,  for  appellant.  J.  W.  Newton, 
for  appellees.  * 

ROBT,  J.  This  is  an  appeal  from  a  Judg- 
ment quieting  appellee's  title  to  reni  estate. 
The  facts  shown  without  apparent  dispute  are 
that  appellees,  in  October,  1882,  purchased 
and  took  possession  of  lots  45,  46,  and  47  In 
Addington's  Heirs'  addition  to  Ridgeville, 
Randolph  county,  Ind.  These  lots  are  bound- 
ed on  the  north  by  the  appellant's  railroad. 
'When  appellees  took  possession,  they  found 
a  fence  north  of  said  lots,  and  they  have 
since  then  .held  to  the  fence,  claiming  It  as 
their  boundary  line.  They  planted  fmlt 
trees  near  to  the  fence  in  1882,  which  are 
still  standing,  and  they  have  exercised  do- 
minion over  the  land  ever  since.  The  fence 
found  by  them  was  erected  In  1867,  and  has 
been  from  time  to  time  renewed,  marking 
the  boundary  from  that  date  until  1904, 
when  appellants  built  a  new  one  15  to  18 
feet  south  of  the  crid  one,  The  decree  quiets 
title  In  appellees  to  the  lots  named,  descrlb- 
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ed  bj  met«s  and  bounds,  and  following  tbe 
line  of  the  old  fence,  thereby  Including  the 
strip  In  dispute.  The  evidence  Is  supportive 
of  the  finding.  Webb  v.  Rhoads,  28  Ind. 
App.  396,  61  N.  E.  786;  Logsdon  v.  Dlngg, 
82  Ind.  App.  -lea  69  N.  E.  409;  Rennert  v. 
Shirk,  168  Ind.  642,  661,  72  N.  E.  646. 

The  complaint  Joined  paragraphs  to  quiet 
title  with  paragraphs  for  possession  and 
for  damages.  The  finding  Is  a  general  one, 
and  Is  within  the  Issues,  and  Is  the  only  one 
whldi  the  court,  under  the  evidence,  could 
make.  A  right  result  having  been  reached, 
there  can  be  no  reversal.  Burns'  Ann.  St 
1908,  H  700,  407. 

Judgment  affirmed. 


(«  Ind.  App.  606) 

WAITER  v.  STATE)  ex  rel.  LABOYTEAUX. 
(No.  6,660.)i 

(Appellate  Court  of  Indiana,  DivMon  No.  2. 
Dec.  16,  1906.) 

1.  JUDOHXNT  (i  335«)— Revibw— Gbounds  — 
Pebjitbt. 

A  judgment  will  not  be  reviewed  for  per- 
jury committed  by  a  witness  at  the  trial. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  f  335.*1 

2.  JUOOMENT  (8  886*)  —  RKVIKW  —  GBOURDa— 

Fbaud. 

The  court  win  not  set  aside  a  Judgment  be- 
cause it  was  founded  on  a  fraudulent  instru- 
ment or  on  perjured  evidence,  or  for  anv  mat- 
ter actually  presented  and  considered  In  the 
Judgment,  but  will  grant  relief  where,  by  fraud- 
ulent means,  the  defeated  party  has  been  pre- 
vented from  fully  exhibiting  his  case,  or  for 
any  fraud  by  reason  of  which  there  has  never 
been  a  real  contest  of  the  subject-matter  of  tbe 
suit 

[Ed.   Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  I  835.*] 

B.  JuDGiMHT  (8  885*)  —  Review  —  Gbounds— 

Fraud. 

A  defendant  in  bastardy  is  not  entitled  to 
relief  from  the  Judgment  against  him,  on  the 
ground  that  a  witness  committed  perjury  with 
the  Icnowledge  and  connivance  of  relatnx,  the 
transaction  involved  being  one  within  the  knowl- 
edge of  defendant  and  relatrix  as  well  as  the 
witness,  where  defendant,  by  cross-examination, 
obtained  the  benefit  of  contradictoiy  statements 
made  by  the  witness. 

[Ed.   Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  8  335.»] 

4.  Bastasds  (8  64*>— PaocEBDinas— PaEsmcF- 

TIONS. 

Opportunity  is  not  presumptive  of  sexual 
intercourse. 

[Ei.    Note.— For  other   cases,   see   Bastards, 
Dec.  Dig.  8  64.*] 

B.  BABTARDS  (8  66*)— PKOCEEDINOft— BVIDENOK 

— SlUTICIENCT. 

In  a  bastardy  proceeding,  evidence  JteU  to 
Justify  a  verdict  against  accused. 

[Ei.   Note.— For  other  cases,   see   Bastards, 
Dec.  Dig.  8  65.*] 

6.  Bastabds  (8  41*)— BxAiaNATioR  or  Rki.a- 

TBIX— "PABTY." 

Tbe  relatrix  in  bastardy  is  not  a  party  to 
the  action,  within  Bums'  Ann.  St.  190S,  8  633, 


providing  that  a  "party"  to  an  action  may  be  ex- 
amined before  triaL 

[Ed.  Note.— For  other  cases,  see'  Bastards, 
Dec.  Dig.  8  41.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5202-5213 ;  vol.  8,  p.  7747.] 

7.  Bastabds  (8  33*)— Pboceedinqs— Pasties. - 

In  a  l>astardy  proceeding,  the  state  is  the 

party  plaintifi^  and  the  relatnx  Is  a  mere  wit- 


[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  I  79;  Dec.  Dig.  8  33.*] 

Appeal  from  Circuit  Court,  Fayette  Coun-. 
ty;  Geo.  L.  Gray,  Judge. 

Action  by  Joseph  W.  Walker  to  review 
a  judgment  rendered  against  him  in  an  ac- 
tion by  the  State  on  the  relation  of  Pearl 
Laboyteaux.  From  a  judgment  denying  re- 
lief, plaintiff  appeals.    Affirmed. 

George  Young,  for  appellant  Reuben  Con- 
nor, W.  O.  Barnard,  and  W.  B.  Jeffrey,  for 
appellee. 

ROBY,  J.  This  Is  a  suit  to  review  a  Judg- 
ment on  the  ground  that  It  was  obtained 
by  fraud.  Action  was  begun  by  the  state, 
on  the  relation  of  Pearl  Laboyteaux,  before 
a  Justice  of  the  peace  in  Henry  county 
(March  26,  1908).  After  the  certification  of 
tbe  case  to  the  Henry  circuit  court,  a  change 
of  venue  was  taken  to  tbe  Fayette  circuit 
court  Here  trial  was  had,  finding  made 
that  appellant  was  tbe  father  of  the  bastard 
child  of  Pearl  Laboyteaux,  and  Judgment 
rendered  against  him  for  $500  and  costs. 
An  appeal  from  this  Judgment  was  talxeu, 
and  a  reversal  was  ordered  by  the  Supreme 
Court  Walker  t.  State  ex  rel.,  165  Ind.  9i, 
74  N.  B.  614.  On  tbe  retrial  Judgment  wa» 
again  rendered  against  the  appellant  (ManAi 
29,  1906),  and  a  finding  made  that  he  Is  tbe 
alleged  father  of  tbe  child  as  alleged.  This 
action  was  brought  to  review  that  judgment, 
on  the  ground  that  a  witness.  Bertha  Alger 
McCracken,  who  testified  that  one  Ol  Bur- 
gess and  the  relatrix  were  not  left  alone 
together  on  the  night  of  September  5,  1902, 
when  it  was  alleged  that  the  child  was  be- 
gotten by  this  appellant,  committed  perjury 
with  tbe  knowledge  and  connivance  of  the 
relatrix,  Laboyteaux. 

The  law  Is  settled  that  a  Judgment  will 
not  be  reviewed  on  account  of  perjury  com- 
mitted by  a  witness  at  the  trial.  Pepin  y. 
Lautman,  28  Ind.  App.  74.  62  N.  E.  60.  In 
United  States  v.  Tbockmorton,  96  TJ.  S.  61,  25 
L.  Ed.  93,  It  is  held  that  relief  will  be  grant- 
ed where,  by  reason  of  some  fraudulent  means, 
the  unsuccessful  party  has  been  prevented 
from  fully  exhibiting  his  case — ^as  by  keeping 
him  away  from  court  a  false  promise  of  com- 
promise, where  an  attorney  connives  at  bis 
client's  defeat  and  all  such  fraud  by  reason 
of  which  there  bas  never  been  a  real  cm- 
test  before  the  court  of  the  subject-matter 
of  the  suit — ^but  that  the  court  will  not  set 
aside  a  Judgment  because  it  was  founded 
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on  a  frandolent  IsBtrument  or  perjured  evi- 
dence^ ac  for  any  matter  which  was  actually 
presented  and  considered  In  the  judgment  as- 
sailed. The  transaction  Involved  was  one 
within  the  full  knowledge  of  both  appellant 
and  the  relatrlz,  as  well  as  the  witness  tes- 
tifying, and  the  truthfulness,  or  lack  of 
truthfulness,  of  the  witness  was  necessarily 
known  by  the  parties.  "The  party  present 
at  the  trial  must  be  prepared  to  meet  and  ex- 
iwse  prejury,  because  he  must  know  that  in 
no  other  way  can  a  false  claim  be  supported, 
and  the  purpose  of  the  trial  is  to  ascertain 
the  truth,  and  in  so  doing  the  court  must 
determine  the  truth  or  falsity  of  the  tes- 
timony given."  Pepin  v.  Lautman,  supra. 
The  deposition  of  Bertha  Alger  McCracken 
bad  been  taken  previous  to  the  trial,  but 
could  not  be  introduced  In  evidence  because 
of  her  presence.  Appellant  by  cross-examina- 
tion obtained  the  benefit  of  her  contradictory 
statements.  Opportunity  is  not  presump- 
tive of  Intercourse,  and,  in  view  of  the  fact 
that  the  record  shows  by  uncontradicted  evi- 
dence that  appellant  had  been  guilty  of  un- 
lawful sexual  communication  with  Pearl  La- 
boyteaux  weekly  for  a  period  of  over  one 
year;  that  he  had  intercourse  with  her  the 
week  before  September  5, 1902,  and  the  week 
thereafter— the  jury  had  ample  evidence  up- 
on which  to  base  a  verdict  regardless  of  the 
evidence  of  witness  McCracken. 

Another  question  is  presented  by  the  rec- 
ord. Appellant  before  trial  filed  his  motion 
for  the  examination  of  Pearl  L*boyteaux 
touching  on  matters  charged  in  the  com- 
plaint. The  statute  (Bums'  Ann.  St  1908, 
I  533)  provides  only  that  a  party  to  an  ac- 
tion may  be  so  examined.  The  relatrix  is 
not  a  natty  to  a  prosecution  for  bastardy. 
"The  state  Is  the  party  plaintiff.  The  re- 
latrix is  the  witness."  State  ex  rel.  v.  Smith, 
65  Ind.  385.  And  the  motion  was  properly 
overruled. 

Judgment   affirmed. 

(a  Ind.  App.  S29) 

INI/AND  STBBI/  CO.  v.  TEDINAK. 
(No.  6,281.)! 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  16, 1908.) 

COTTBTS  (S  220*)— INOIAHA  APPELUi™  COUBT 
—  JUBIBDICTION  — '  CONSTITUTIONAI,  QUES- 
TIONS. 

'Where  an  action  for  injuries  to  a  servant 
was  predicated  on  alleged  violation  of  Factor 
Act  (Uwn  1899,  pp.  231.  232,  c.  142)  H  1,  2, 
making  a  master  liable  for  certain  injuries  to 
employiis,  and  defendant  claimed  that  such  pro- 
visions were  unconstitutional,  an  api)eal  from 
a  jndgnent  for  plaintiff  should  be  taken  direct 
to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  220.*] 

Appeal  from  Circuit  Court,  Lake  County; 
W.  C.  McMahan,  Judge. 
Actloti  by  John  Tedinak,  a  minor,  against 


tile  Inland  Steel  Company.  Jndgilient  for 
plaintifT,  and  defendant  appeals.  Case  trans- 
ferred to  Supreme  Court. 

Wm.  J.  Whlneiy  and  John  B.  Peterson,  for 
appellant    F.  N.  Gavit,  for  appellee. 

BABB,  J.  This  is  an  action  for  damages 
for  personal  Injuries,  and  is  predicated  upon 
an  alleged  violation  of  the  provisions  of  sec- 
tions 1  and  2  of  the  factory  act  (Laws  1899, 
pp.  231,  232,  a  142).  We  are  met  at  the 
threshold  of  the  case  by  the  contention  of  the 
appellant  that  these  provisions  of  the  factory 
act  are  unconstitutional,  as  being  violative  of 
section  10,  art  1,  of  the  Constitution  of  the 
United  States,  and  also  of  the  fifth  and  four- 
teenth amendments  thereto,  and  of  sections 
1  and  23,  art  1,  of  the  Constitution  of  the 
state  of  Indiana,  presenting,  therefore,  ques- 
tions which  this  court  has  no  jurisdiction  to 
determine 

For  ttiis  reason  the  cause  Is  transferred  to 
the  Supreme  Court  for  decision. 

(M  Ind.  App.  130) 
MICHIGAN  MUT.  LIFE  INS.  CO.  T. 
THOMPSON  et  al.     (No.  6,470.)« 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  17,  1908.) 

1.  Pbincifai.  and  Aobni  ((  24*)— BviDKNOX 
OF  Agbnct— Question  o»  Law. 

Whether,  upon  a  given  state  of  acts,  a  per- 
son is  or  is  not  an  agent  of  another  is  a  ques- 
tion for  the  court 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Oeat.  Dig.  il  722,  723;  Dec.  Dig.  | 
24.»] 

2.  INSUBAROK  (i  88*)  — Ao>in«  — PowEB  or 
Local  Aoxnts  —  Afpoirthbnx  of  Othbb 
Agents. 

A  local  agent  of  an  insurance  company  for 
a  county  has  no  authority  to  appoint  another 
as  its  agent. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  118 ;   Dec.  Dig.  I  88.*] 

8.  Irsubancx   (§  96*)— Agents— Agency  fob 

INSUBED— AGBEEXENT  TO  PBOCUBX  IHSUB- 
ARCE. 

Where  an  agent  of  a  life  insurance  com- 
panjr  which  had  rejected  an  application,  told 
applicant's  husband  that  he  could  procure  in- 
surance in  another  company,  and  applicant's 
husband  told  him  to  "go  ahead  and  get  her  in 
any  good  company,"  and  the  agent  obtained  a 

goiicy  through  an  agent  of  another  company, 
e  was  the  agent  of  the  applicant,  and  not  of 
the  insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  126;   Dec.  Dig.  {  96.*] 

4.  Insubarcb  (I  198*)— PBEimnia— Patiiekt 
to  Otheb  Thar  Agent— Ratification  bt 

iNStJBEB. 

If  a  person  paid  a  first  premium  to  another 
whom  he  had  anthorized  to  secure  life  insur- 
ance, and  the  application  was  rejected  by  the 
company,  such  other  person  not  being  an  agent 
thereof,  the  person  paying  the  premium  could 
not  recover  the  money  from  the  company  if  it 
had  not  received  the  money  and  had  no  knowl- 
edge of  it;  but,  if  It  received  the  money,  or 
had  knowledge  of  its  payment  and  acted  upon 
the  application,  it  would  make  the  person  re- 


tor  other  casM  •••  ism*  tople  and  section  KOMBRR  In  Dae.  ft  Am.  Digs.  1907  to  date,  tc  asportar  Indssaa 
'Transferred  to  Supreme  Court,  S7  M.  B.  22$.    Be-         'Sehearing  denied.     Transfer  to  Supreme  Court 
hearing  denied.  denied. 


Digitized  by 


Google 


50i 


86  NORTHBASTBBN  SBFOBTBB. 


(Ind. 


eelving  die  premium  Its  agent  by  ratification, 
and  wonld  be  liable  for  the  money. 

[Ed.  Note.— For  other  caaea,  see  InauranceL 
Dec  Dig.  I  198.*] 

5.  INBUBAWOE    (8   186*)  — POLIOT  — NKCESSTTT 
FOB  DkUTXBY. 

Where  an  application  for  life  insurance  re- 
cites that  the  contract  shall  be  completed  only 
by  delivery  of  the  policy,  or  that  the  policy  shall 
not  be  in  force  until  its  delivery  to  the  appli- 
cant, the  contract  will  not  become  binding  on 
the  company  until  the  policy  is  delivered,  espe- 
cially where  the  policy  provides  that  it  shall  not 
take  effect  unless  it  is  delivered  while  the  appli- 
cant is  in  good  health. 

[Ed.  Note.— For  other  cases,  see  luratanc*, 
Cent  Dig.  |  225;   Dec.  DigTllSe.*] 

6.  iKSUaANCB     (S    136*)— POUOY— Deuvkbt— 

Dblivsbt   to   Aoknt  fob  Uhconditiokai. 

Delitebt  to  Applicawt. 

The  rule  that  receipt  by  an  agent  from  his 
insurance  company  of  a  policy  to  be  uncondi- 
tionally delivered  by  him  to  the  applicant  is  in 
law  a  delivery  to  the  applicant,  though  the 
agent  never  surrender  possession  of  the  policy, 
and  though  its  delivery  to  the  applicant  be  by 
contract  made  essential  to  its  delivery,  did  not 
apply,  where  the  first  premium  had  not  been 
paid  to  the  company  or  its  agent,  but  to  an 
agent  of  the  applicant  of  which  payment  the 
company  had  no  notice,  and  the  applicant  was 
so  seriously  ill  when  the  policy  was  received  by 
the  company's  agent  that  she  afterwards  died, 
and  the  policy  and  application  provided  that  the 
policy   should   not   take  effect  unless  the   first 

gremlum  was  paid  and  insured  was  in  good 
ealth  at  the  time  the  iwlicy  was  delivered  to 
her. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  226;  Dec.  Dig.  {  136,*]  . 

Appeal  from  Superior  Court,  Vanderburgh 
County;  Alex  QlldirlBt,  Judge. 

Action  by  Clifton  Thompson  and  others 
against  the  Michigan  Mutual  Life  Insur- 
ance Company.  Judgment  for  plaintiffs,  and 
defendant  aK>eal8.  Beversed,  with  Instnic- 
tlona  to  sustain  defendant's  motion  for  a 
new  trial. 

Iglebart,  Taylor  &  Heilman  and  Andrew 
J.  Clark,  for  appellant!  Van  Buskirk  &  Os- 
born  and  Geo.  K.  Denton,  for  appellees. 

OOMSTOCK,  P.  J.  Appellees  recovered 
Jndgment  against  appellants  for  $1,000,  upon 
a  policy  of  insurance  on  the  life  of  one  Lulu 
Thompson,  which  policy  was  made  to  them. 
The  complaint  Is  In  one  paragraph,  and  al- 
leges that  all.  of  appellees  but  Charles 
Thompson  were  Infants,  the  said  Charles  act- 
ing as  next  friend;  that  appellant  corpora- 
tion on  the day  of  March,  issued  Its 

policy  of  Insurance  upon  the  life  of  Lulu 
Thompsom  in  the  sum  of  $1,000,  payable  to 
appellees,  her  children;  that  the  premium 
was  paid  thereon,  the  policy  delivered,  and 
that  the  Insured  died  April  21,  1900;  that 
notice  of  death  was  given  appellant,  and  re- 
quest Blade  for  blanks  for  proof  of  death, 
but  the  liability  was  denied;  that  appellees 
had  performed  all  conditions  required  by 
them  to  be  performed,  as  had  also  the  de- 
ceased In  her  lifetime;  that  the  payment  had 
been  demanded  and  refused;   that  appellant 


had  possession  of  the  policy,  and  appellees 
were  therefore  unable  to  make  the  same  a 
part  of  the  complaint  The  action  of  the 
court  In  overruling  appellant's  motion  ft>r 
a  new  trial  Is  the  only  error  discussed.  The 
Insufficiency  of  the  evidence,  the  correctness 
of  the  verdict,  the  refusal  of  the  court  to 
give  certain  Instructions  requested,  and  in 
giving  certain  instructions  of  Its  own  motion, 
and  misconduct  of  counsel  for  appellees  In 
argument  to  the  Jury,  are  reasons  set  out  In 
said  motion. 

The  validity  of  the  policy  depends  upon 
two  conditions:  (1)  Whether  the  first  pre- 
mium was  paid  to  any  agent  of  appellant 
company  authorized  to  receive  it;  (2)  wheth- 
er, at  the  time  it  was  delivered  to  appel- 
lant's agent  at  E<van8vlIIe,  the  Insured  was 
in  good  health.  The  policy  contained  the 
following  provision;  "This  policy  shall  not 
take  effect,  unless  the  first  premium  is  paid 
In  cash  or  note  for  extension  of  time  for 
such  payment  is  accepted  by  the  company  at 
its  home  office  at  Detroit,  Michigan,  nor,  un- 
less the  Insured  Is  In  good  health  at  the 
time  of  Its  delivery  to  him."  In  the  applica- 
tion this  condition  Is  thus  set  out:  '*It  Is 
hereby  agreed  that  the  policy  shall  not  take 
effect  unless  the  first  premium  Is  paid  in 
cash  to  the  compduy  or  its  authorized  agent 
or  a  note  for  extension  of  time  for  such 
payment,  is  accepted  by  the  company  at  Its 
home  office  in  Detroit;  nor  unless  the  Insur- 
ed Is  In  good  health  at  the  time  of  Its  de- 
livery." It  appears  from  the  evidence  that 
one  Veatch,  the  local  agent  at  SvansvIUe, 
Ind.,  of  the  Washington  Life  Insurance  Com- 
pany, had  written  an  application  on  Lulu 
Thompson  In  the  said  company,  which  ap- 
plication had  been  rejected.  Thereupon 
Veatch  notified  Mr.  Thompson,  husband  of 
Lulu  Thompson,  that  said  application  had 
been  rejected,  and  told  him  that  he  could 
procure  insurance  In  another  company  as 
good  as  the  Washington  Life,  but  that  the 
premium  would  be  a  little  more,  and  Thomp- 
son said,  "Go  ahead  and  get  her  In  any  good 
company."  There  is  evidence  (contradicted) 
to  show  that  Thompson  had  paid  the  pre- 
mium on  the  application  In  the  Washington 
Life,  and,  at  the  time  of  making  the  applica- 
tion In  the  appellant  company,  he  paid  to 
Veatch  the  additional  amount  necessary  to 
make  the  premium  in  that  company.  The 
money  so  paid  to  Veatch  was,  at  the  request 
of  said  Thompson,  repaid  to  him  after  the 
death  of  bis  wife;  a  part  of  it  being  repaid 
by  Veatch  and  a' part  by  tlie  state  agent  of 
the  Washington  Life.  Veatch  obtained  from 
Tate,  appellant's  agent  at  EvansvlUe,  a  blank 
application  which,  was  filled  out  by  the  ap- 
plicant, and  to  which  Veatch  signed  his 
name,  attesting  the  signature,  and  delivered 
the  same  to  Tate,  who  forwarded  It  to  the 
state  agent  at  Indianapolis,  'the  policy  was 
issued   and   returned   by   mail   to  Tate   at 
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BranBYine,  asd  was  received  by  him  on  April 
14tb,  about  4  o'clock  In  the  evening,  but  was 
never  delivered  to  applicant  On  the  same 
«venlng  said  Lulu  Thompson  was  found  to 
have  been  bitten  by  a  spider  from  the  ef- 
fects of  which  (erysipelas)  she  died  some 
«lght  days  later.  Veatch  was  not  engaged, 
dtber  on  salary  or  on  oommlsslon,  under 
«ald  Tate.  He  had  written  some  tire  and  ac- 
cident Insurance,  for  which  Tatie  paid  bim 
part  of  the  commission  when  the  premium 
was  paid.  Veatch  and  Tate  also  exchanged 
business.  The  application  filled  out  by  Mrs. 
Thompson  was  the  only  application  to  the 
Michigan  Mutual  Life  Insurance  Ck>mpany 
asked  for  or  given  to  said  Veatch. 

Whether,  upon  a  given  state  of  facts,  a 
person  Is  or  Is  not  an  agent  of  another  is  a 
question  for  the  court  Indiana  Ins.  Ck).  v. 
Hartwell,  123  Ind.  177,  193,  24  N.  EL  100; 
Indiana  Ins.  Co.  v.  Hartwell,  100  Ind.  568. 
Tate  was  the  local  agent  for  Vanderburgli 
county  at  Svansvllle.  He  had  no  authority 
to  appoint  another  as  its  agent.  Mutual 
Life,  etc.,  Ins.  Ca  v.  Reynolds,  81  Ark.  202, 
88  S.  W.  963;  25  Cent  Dig.  {  118,  tit  "In- 
surance." Veatch  was  the  agent  of  the  In- 
sured in  the  procurement  of  said  Insurance 
and  In  the  payment  of  the  premium.  Had 
the  appellee  paid  the  first  premium  and  the 
application  been  rejected,  he  could  not  have 
collected  from  the  appellant  company  money 
paid  to  Veatch  which  It  had  not  received, 
and  of  which  It  had  no  knowledge.  Had  the 
appellant  received  the  money,  or  had  knowl- 
edge of  Its  payment  and  acted  upon  the  ap- 
plication, under  the  authorities  cited  by  ap- 
I>^ee,  it  would  have  made  Veatch  its  agent 
by  ratification.  Wb^  Thompson  told  Veatch 
to  "go  ahead  and  get  her  In  any  good  com- 
pany," he  made  him  his  representative. 
When  Veatch  procured  the  application  In 
question,  be  was  acting  under  the  authority 
and  In  behalf  of  the  applicant  He  was  act- 
ing for  the  Washington  Life,  of  which  com- 
pany he  was  agent.  Up  to  the  time  of  the 
rejection  of  the  application  by  that  compa- 
ny. Hamblet  v.  City  Ins.  Co.  (D.  C.)  36 
Fed.  118;  Fame  Ins.  Oo.  v.  Mann,'  4  111.  App. 
485;  American  Ins.  Co.  v.  Birooks,  83  Md. 
22,  34  Atl.  373;  Duluth  Nat  Bank  v.  ICnox- 
Tllle  Fire  Ins.  Co;,  85  Tenn.  76,-1  S.  W.  688; 
Commonwealth,  etc.,  In&  Go.  v.'  Kuabe,  171 
Mass.  265,  50  N.  B.  '616;  Bradley  v.  German 
Ins.  Co.,  90  Mo.  App.  368;  Crlswell  v.  Riley, 
5  Ind.  App.  496,  30  N.  E.  1101,  82  N.  B.  814; 
Hartford,  etc.,  Ins.  Co.  v.  Reynolds,  36  Mich. 
502;  Marland  v.  Royal  Ins.  Co.,  71  Pa.  393; 
Pottsville,  etc.,  Ins.  Co.  v.  Mlnneqoa  Springs, 
etc.,  Co.,  100  Pa,  137;  Wllber  v.  Wllllanw- 
bnr^,  etc.,  Ins.  Co.,  122  N.  Y.  438,  25  N.  E. 
926.  Upon  the  undisputed  facts  Veatch  was 
the  agent  of  the  Insured.  But  even  If  be 
bad  been  agent  of  appellant  company,  a  de- 
livery of  the  policy  under  the  conditions 
named  was  still  essential  to  its  validity. 
The  applicant  had  no  notice  that  the  policy 
bad  been  received  by  the  appellant's  agent 


at  BvansvIUe.  No  premium  was  ever  paid 
to  any  agent  or  representative  of  appellant 
or  note  given  therefor.  Neither  the  company 
nor  any  of  Its  agents  Icaew  that  any  money 
bad  been  paid  as  first  i>remlam  on  said  In- 
anrance  policy,  or  that  It  was  claimed  to 
have  been  paid  to  any  one,  either  authorized 
or  not  as  Its  agent  to  receive  It 

The  evidence  shows  that  at  the  time  the 
policy  was  received  by  Tate  at  Evansvllle, 
on  April  14,  1900,  Lulu  Thompson  had  been 
Innoculated  with  poison  by  the  bite  of  a  spi- 
der upon  her  neck.  "  The  exact  time  when 
she  received  the  bite  was  not  shown.  The  se- 
rious nature  of  the  Illness  occasioned  there- 
by is  evidenced  by  the  fact  that  she  was 
continuously  ill  from  the  time  of  said  bite, 
referred  to  in  the  evidence,  until  her  death. 
Where  the  application  contains  a  recital  that 
the  contract  shall  be  completed  only  by  de- 
livery of  the  [K>licy  (McOully's  Adm'r  v.  Phoe- 
nix, etc.,  Ins.  Co.,  18  W.  Va.  782),  or  that 
the  policy  shall  not  be  In  force  until  Its  de- 
livery to  the  applicant  (Kohen  v.  Mutual, 
etc..  Life  Ass'n  [C.  C]  28  Fed.  705),  the  con. 
tract  will  not  become  binding  on  the  com- 
pany until  the  policy  Is  delivered  (McMastera 
V.  New  York  Life  Ins.  Co.,  99  Fed.  856,  40 
C.  C.  A.  119;  Union  Cent  Life  Ins.  Co.  v. 
Pauly,  8  Ind.  App.  85.  35  N.  B.  190).  The 
rule  Just  discussed  Is  especially  applicable 
where  the  policy  provides  that  it  shall  not 
take  effect,  unless  It  Is  delivered  while  the 
applicant  Is  In  good  health.  Ray  v.  Security, 
etc.,  Ins.  Co.,  126  N.  C.  166,  86  N.  E.  246; 
Paine  v.  Pacific,  etc.,  Ins.  Co.,  61  Fed.  689, 
2  O.  C.  A.  450;  Metropolitan  Life  Ins.  Co. 
V.  Howie,  68  Ohio  St  614,  621,  622,  68  N.  E. 
4;  Roblee  v.  Masonic  Life  Ass'n,  38  Misc. 
Rn>.  481,  77  N,  Y.  Supp,  1098;  Volker  v. 
Metropolitan  Life  Ins.  Co.,  1  Misc.  Rep.  374, 
21  N.  Y.  Supp.  456;  Mlsselhom  v.  Life  Ass'n, 
30  Mo.  App.  689.  The  policy  was  returned 
to  the  company  by  Tate  (Veatch  never  hav- 
ing had  anything  to  do  with  the  matter  aft- 
er delivering  the  application  to  him);  the- 
reasons  given  by  Tate  for  Its  return  being 
that  Mrs.  Thompson  was  In  111  health,  and 
tliat  the  first  premium  had  not  been  paid. 
To  have  delivered  the  policy  to  the  appli- 
cant upon  Its  receipt  neither  of  these  two 
conditions  having  been  compiled  with,  would 
have  been  In  violation  of  the  terms  of  the 
contract  and  against  the  rules  of  the  com- 
pany. The  receipt  by  ao  agent  frqm  his  In- 
surance company  of  a  policy  to  be  uncondi- 
tionally delivered  by  him  to  the  applicant  Is, 
in  law,  tantamount  to  a  delivery  to  the  in- 
sured though  the  agent  never  surrenders 
possession  of  tb^  policy,  and  though  Its  deliv- 
ery to  the  applicant  Is  by  contract  made  es- 
sential to  Its  validity.  Neff  v.  Metropolitan, 
etc.,  Ins.  Co.,  39  Ind.  App.  250,  73  N.  B.  1041, 
and  cases  cited;  Yonge  v.  Insurance  Co.  (C. 
C.)  30  Fed.  902;  1  May,  Insurance  (4th  Ed.) 
{  60.  The  facts  In,  this  case  do  not  bring  it 
within  the  rule.  There  could  be  no  pre- 
sumption. In  the  absence  of  evidence,  that 
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the  principal  had  Instructed  its  agoit  to  dfr- 
Urer  the  policy  without  the  payment  of  the 
first  premium,  or  while  the  applicant  was  not 
In  good  health,  In  violation  of  the  stipula- 
tions In  the  policy  and  the  application. 

Other  alleged  errors  we  do  not  deem  it 
necessary  to  pass  upon. 

The  verdict  Is  not  sustained  by  the  evi- 
dence. 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  a  new  trial. 


(iSI  Ind.  App.  621) 
MUTUAL  RBSBRVB  LIFE  INS.  CO.  T. 

BOSS.     (No.  6,354.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec.  15, 1908.) 

1.  Apfbai,  and  Ebbob  (H  750*)— Assionmsnts 
OF  ElBBOB— Questions  Pbesi^nted  vob  Rk- 

VIKW— SUFFICIENCT   OF   COMPLAINT. 

An  assignment  on  appeal^ that  the  complfunC 
on  which  a  default  judgment  was  rendered 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  tests  the  sufficiency  of  the  com- 
plaint with  all  the  strictness  of  a  demurrer  be- 
low for  the  same  cause. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3076 ;   Dec.  Dig.  {  750.*] 

2.  INSUBAMOB  (S  134*)  —  CORTEAOT  —  Rbqui- 
BITES  or  FOLIOT— PAPEBS  ATTACSKD  to  POIi- 
ICT. 

Where  the  company  in  whidi  plaintiff  was 
originally  insured  transferred  its  policies  and 
business  to  another  company,  and  the  latter 
company  sent  insured  a  written  notice  of  the 
c<Hitract  of  transfer  between  the  companies, 
with  directions  to  attach  it  as  a  rider  to  his 
policy,  when  so  attached.  It,  together  with  the 
old  policy,  constituted  insured's  policy. 

lEA.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  8  134.*] 

6.  INSUBANOE  (I  646*)— Aotions— Pbesump- 
TIONS. 

Where,  upon  the  transfer  of  insured's  pol- 
icy by  the  company  in  which  he  was  originally 
insured  to  another  company,  the  latter  company 
notified  him  of  the  transfer,  stating  in  the  no- 
tice that  the  policy  would  be  continned  on  the 
same  terms,  it  will  not  be  presumed,  in  an  ac- 
tion on  the  polity,  that  the  company  did  not 
have  the  power  to  insure  him  on  the  terms  indi- 
'cated. 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  }  646.*] 
4.  iKstTBANcE  ({  631*)— Acnons— Evidence— 

Exhibits. 

Where  the  company  In  which  Insured  was 
originally  insured  transferred  its  policies  and 
business  to  another  company,  and  the  latter 
company  sent  insured  a  notice  of  the  transfer, 
and  requested  him  to  attach  the  notice  to  his 
policy,  out  did  not  state  the  terms  of  the_  con- 
tract of  transfer  between  the  companies,  in  an 
actlm  on  the  policy  it  was  not  necessary  to  file 
as  an  exhibit  a  copy  of  the  contract  of  transfer, 
even  if  it  was  in  writing. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  631.*] 
8.  Judgment  (S  143*) — Detauxt  Judgment— 

Opening — Disobetion  of  Coubt. 

Summons  was  returnable  June  12th,  and 
judgment  by  default  for  want  of  an  appearance 
was  rendered  against  it  on  June  13tb.  Defend- 
ant moved  to  open  the  default  on  affidavits  that 
on  May  10th  defendant  sent  a  copy  of  the  sum- 
mons to  its  attorney,  and  the  latter  on  the  17th 


dictated  a  letter  to  the  clerk  of  court,  request- 
ing him,  among  other  things,  to  enter  defendant's 
appearance,  but  the  stenographer  omitted  the 
request  from  the  letter,  and  on  June  9th  de- 
fendant's attorney  directed  his  stenographer  t» 
write  to  another  attorney  to  enter  defendant's 
appearance,  but  was  absent  from  his  office  on 
the  11th,  12th,  and  13th,  and  did  not  learn  un- 
til June  14th  that  the  last  letter  was  never  writ- 
ten; that  he  immediately  communicated  with 
the  other  attorney,  and  found  that  a  default 
had  been  entered  on  the  13th.     It  did  not  ap- 

Eear  where  the  attorney  was  on  the  10th,  and 
is  absence  from  his  onice  on  the  three  follow- 
ing days  was  not  explained,  and  no  excuse  was 
offered  for  his  failure  to  see  that  his  stenog- 
rapher wrote  the  letter  as  directed,  or  why  he 
took  no  other  means  to  have  the  appearance 
entered.  Code,  i  135  (Bums'  Ann.  St.  1908,  { 
40t^,  provides  that  a  party  shall  be  relieved  from 
a  judgment  taken  against  him  through  mis- 
take, inadvertence,  surprise,  or  excusable  neglect. 
Beld,  that  the  trial  court  did  not  abuse  its 
discretion  in  denying  the  motion  to  set  aside 
the  default 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  269-291;    Dec  Dig.  g  143.*] 

6.  Judgment   (§   143*)— Default— Opening — 
Excuse  fob  Default. 

On  motion  to  set  aside  a  default  judgment 
entered  for  nonappearance,  on  the  ground  tha*: 
it  was  taken  through  excusable  neglect,  inad- 
vertence, etc,  the  defaulting  party  must  show 
that  he  or  his  attorney  attended  to  the  matter 
of  appearance  with  at  least  as  much  diligence 
and  attention  as  a  man  of  ordinary  prudence 
gives  to  important  business, 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  ii  269-291 ;  Dec  Dig.  i  143.*] 

7.  Appeal  and  EIbhob  (i  957*)— Disobetion  or. 
Tbial  Coubt— Setting  Aside  Default. 

A  motion  to  set  aside  a  default  is  addressed 
to  the  discretion  of  the  trial  court;  and,  In 
the  absence  of  a  showing  by  the  record  of  an 
abuse  of  its  discretion,  so  as  to  work  injustice, 
its  ruling  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3823 ;   Dec  Dig.  §  957.*] 

Appeal  from  Superior  Court,  Tippecanoe 
Oounly;   H.  H.  Vinton,  Judge. 

Action  by  Albert  R.  Ross,  executor  of  Al- 
exander Ross,  deceased,  against  the  Mutual 
Reserve  Life  Insurance  Company.  From  a 
default  Judgment  for  plaintiff,  and  an  order 
refusing  to  open  the  default,  defendant  ap- 
pealed.   AflSrmed. 

G.  H.  Deitch,  for  appellant  Joseph  B. 
Ross  and  James  D.  Parks,  for  appellee. 

MYERS,  J.  The  appellee,  executor  of  the 
last  will  and  testament  of  Alexander  RosSr 
deceased,  recovered  judgment  by  default 
against  the  appellant  It  Is  assigned  here 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
judgment  being  by  default  upon  the  failure 
of  the  defendant  to  appear,  such  assignment 
tests  the  complaint  with  all  the  strictness  of 
a  demurrer  in  the  court  below  for  the  same 
cause..  Erhardt  v.  Pfeiffer,  20  Ind.  App.  670, 
64  N.  E.  886;  Sloan  v.  Faurot,  11  Ind.  App. 
688,  39  N.  B.  639;  Mlgatz  v.  SUeglitz,  166 
Ind.  361,  77  N.  BJ.  400. 

The  complaint   showed  the  death   of  the 


•For  other  eases  see  same  topic  and  lectlon  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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testator,  and  that  letters  testamentary  were 
issued  to  appellant  In  September,  1905;  that 
at  the  time  of  his  death  the  testator  was 
the  owner  and  in  possession  of  a  policy  of 
insurance  for  |5,000,  issued  by  the  North- 
western Life  Assurance  Oompany  of  Chica- 
go, ni.,  on  the  life  of  the  testator,  payable 
at  his  death  to  his  wife,  or  if  she  should  not 
flnrvlre  the  insured,  then  to  his  executors, 
administrators,  or  assigns;  that  on  or  about 
August  21,  1900,  said  Northwestern  Life  As- 
surance Company  merged  and  consolidated 
with  the  Mutnal  Reserve  Fund  Life  Associa- 
tion of  New  York;  that  on  September  10, 
1900,  said  last-named  association  sent  to  the 
testator  a  written  notice,  which  was  received 
-by  the  latter,  and  of  the  following  tenor: 
"New  Tork,  September  1,  1900. 

'^o  Alexander  Ross,  of  Lafayette,  Indi- 
ana, Holder  of  Policy  Na  148804:  This  Is 
to  certlC^  that  at  a  meeting  of  the  members 
of  the  Northwestern  Life  Assurance  Oompa- 
ny, held  on  the  1st  day  of  September,  1900, 
at  Chicago,  Illinois,  all  living  members  of 
said  company  in  good  standing,  as  shown  by 
the  books  of  said  company  upon  said  day, 
w^ere  transferred  to  the  Mutual  Reserve 
Fund  Life  Association,  of  New  Tork.  Said 
association  accepts  Into  membership  as  of 
that  date  (September  1,  1900)  all  such  living 
members,  transferred  as  provided  in  said 
contract  of  transfer,  and  will  carry  out  the 
policy  contract  of  each  of  such  members.  In 
the  manner  provided  in  and  subject  to  the 
terms  and  conditions  of  said  contract  of 
transfer,  so  long  as  said  member  shall  on  his 
part  pay  his  premiums,  comply  with  all  the 
terms  of  said  contract  of  transfer,  of  the 
above-numbered  policy,  of  the  constitution 
and  by-laws  of  said  association,  as  they  now 
exist  or  may  hereafter  be  amended,  and  the 
laws  of  the  state  of  New  Tork,  it  being  ex- 
pressly understood  and  provided  that  the 
terms  of  said  contract  of  transfer  shall  at 
all  times  measure  and  determine  the  extent 
■of  the  obligation  assumed  by  said  associa- 
tion under  each  policy. 

"Mutual  Reserve  Fund  Life  Association, 
"Frederick  A.-  Bumham,  President. 

"Attest:    Charles  E.  Camp,  Secretary. 

"N.  B. — Contract  of  transfer  makes  no 
change  in  the  premium  rate  required  or 
amount  of  Hen  under  your  policy,  numbered 
as  above,  issued  by  the  Northwestern  Life 
Assurance  Company." 

It  was  also  alleged  that  on  or  about  April 
17,  1902,  said  Mutual  Reserve  Fund  Life  As- 
sociation reincorporated  under  the  name  of 
the  Mutual  Reserve  Life  Insurance  Compa- 
ny, which  "is  Identical  with  the  Mutual  Re- 
serve Fund  Life  Association;"  that  the  wife 
of  the  testator,  the  beneficiary,  died  before 
his  death;  that  the  insured  "fully  and  com- 
pletely performed  all  tlie  conditions  and 
agreements  of  said  contract  of  Insurance, 
which  he  was  required  to  perform,"  and  that 
tbe  appellee  had  "performed  all  the  condi- 
tions and  agreements  of  said  policy  fully  and 


completely."  "A  copy  of  the  policy  sued  on 
in  this  action"  was  made  an  exhibit.  Other 
provisions  of  the  contract  need  not  be  stat- 
ed for  the  purpose  of  this  case. 

It  is  contended,  on  behalf  of  the  appellant, 
that  the  foundation  of  the  action  is  the  con- 
tract of  transfer  referred  to  in  the  written 
notice  set  out  in  the  body  of  the  complaint, 
and  that  a  copy  of  that  contract'  should  have 
been  filed  with  the  complaint  as  an  exhibit 
Itxe  appellee  points  out  that  this  contract  is 
nowhere  in  the  complaint  alleged  to  be  in 
writing,  and  that  for  the  purpose  of  plead- 
ing it  was  not  necessary,  under  the  statute, 
to  file  a  copy.  It  is  further  contended  for 
the  appellant  that,  if  the  contract  in  ques- 
tion be  taken  to  be  an  oral  contract,  yet  its 
terms  or  provisions  should  have  been  stated. 
The  written  notice  of  the  making  of  the  con- 
tract of  transfer  was  executed  by  the  appel- 
lant, and  was  sent  by  it  to  the  insured,  with 
written  directions  to  him  to  attach  it,  as  a 
rider,  to  the  policy  already  In  his  possession. 
When  so  attached  it  became  a  part  of  the 
policy,  and  the  two  papers  together  consti- 
tuted a  policy  of  the  appellant  The  terms 
of  the  transfer  and  consolidation  were  not 
set  forth  in  the  written  notice,  which  Indi- 
cated to  the  insured  that  all  that  was  neces- 
sary to  the  creation  of  a  contract  of  Insur- 
ance between  the  appellant  and  the  testator 
was  to  make  the  notice  a  rider  to  the  policy 
of  the  merged  company.  No  question  as  to 
the  capacity  Of  the  appellant  to  assume  such 
liability  is  presented  for  decision.  It  will 
not  be  presumed  that  It  had  no  capacity  to 
Insure  the  testator  on  the  terms  indicated 
in  the  notice,  and  we  are  of  the  opinion,  up- 
on the  point  here  In  controversy,  that  the 
so-called  contract  of  transfer  should  not  be 
regarded,  even  though  in  writing,  as  a  nec- 
essary exhibit  In  a  suit  upon  tbe  policy 
adopted  by  the  appellant  In  Its  notice  to  the 
insured.  At  best  it  was  no  more  necessary 
than  the  application  of  the  insured,  or  the 
constitution  and  by-laws  of  the  association, 
or  the  laws  of  the  state  of  New  York,  men- 
tioned in  the  written  notice.  Penn  Mirtual 
Life  Ins.  Co.  t.  Norcross,  163  Ind.  379,  72 
N.  E.  132;  Bird  v.  St  John's  Episcopal 
Church,  154  Ind.  138,  56  N.  E.  129;  Conti- 
nental Life  Ins.  Co.  v.  Kessler,  81  Ind.  310. 

Looking  to  the  next  question  presented  by 
the  record,  we  find  the  complaint  was  filed 
May  9,  1906.  The  summons  was  returnable 
June  12,  1906.  On  June  13,  1906,  the  appel- 
lant having  failed  to  enter  an  appearance, 
judgment  was  rendered  against  it  upon  ita 
default  The  appellant's  motion,  filed  June 
15,  1906,  to  set  aside  the  default  and  judg- 
ment was  overruled,  and  this  ruling  is  as- 
signed as  error.  In  the  appellant's  brief  the 
facts  upon  which  such  relief  was  sought,  as 
set  forth  in  the  aflBdavlts  filed  in  support  of 
the  motion,  are  stated  thus:  "These  affida- 
vits state,  in  substance,  the  following  facts: 
That  on  May  10,  1906,  the  appellant  sent  & 
copy  of  the  summons  to  its  attorney  In  In- 
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dlanapolifl,  with  reqaest  that  he  enter  hla  ap- 
pearance In  the  cause;  that  on  the  17th  day 
of  May,  1906,  this  attorney  dictated  a  letter 
to  his  stenographer,  addreaaed  to  Mr.  Qnlncy 
A.  E>arl,  Clerk  of  -the  Court,  as  follows: 
'Please  send  me  copy  of  the  complaint  In  the 
above-entitled  cause,  omitting  all  exhibits, 
and  enter  my  appearance  for  the  defendant, 
together  with  your  memorandum  for  charges 
of  same,  and  I  will  remit'  That  by  inad- 
vertence the  stenographer  omitted  in  said 
letter  the  following:  'And  enter  my  appear- 
ance for  the  defendant'  That  on  the  9th  of 
June,  1906,  said  attorney  directed  his  fitenog- 
rapher  to  write  to  Mr.  Randolph,  an  attor- 
ney In  Lafayette,  to  enter  his  appearance, 
together  with  that  of  the  writer  in  said  case. 
Tliat  said  attorney  was  absent  fom  his  of- 
fice on  the  nth,  12th,  and  13tb  of  June,  and 
did  not  learn  until  the  14tb  of  June  that  bis 
stenographer  had  neglected  to  write  the  last- 
mentioned  letter;  that  immediately  said 
Randolph  was.  communicated  with,  and  It 
was  learned  that  a  default  had  been  taken 
on  the  ISth  day  of  June."  With  the  motion 
to  set  aside  the  default  answers  of  the  appel- 
lant to  the  complaint  were  tendered  to  the 
court,  setting  forth  the  appellant's  defense, 
the  substance  of  which  the  brief  purports  to 
statfc 

Appellant's  motion  is  based  upon  that  part 
of  section  135  of  the  Code  (section  406, 
Bums'  Ann.  St  1908)  which  reads  as  fol- 
lows: "And  shall  relieve  a  party  from  a 
judgment  taken  against  him  through  his 
mistake,  inadvertence,  surprise  or  excusable 
n^ect"  Appellant  and  Its  attorney  had  no- 
tice, at  least  on  May  17th,  that  the  return 
day  of  the  summons  was  on  June  12th;  and, 
unles^  an  appearance  was  entered,  appellant 
would  be  defaulted.  It  does  not  appear  that 
anything  occurred  between  May  ITth  and  June 
13th  to  mislead  appellant  or  Its  attorney,  or 
to  cause  either  of  them  not  to  rely  upon  the 
notice  which  they  had  received.  The  excuse 
offered  for  the  failure  to  appear  is  that  ap- 
pellant's attorney  on  May  17th  dictated  a 
letter  to  his  stenographer,  addressed  to  the 
derk  of  the  court,  requesting  such  clerk  to 
enter  his  appearance  of  record,  and  that  the 
stenographer  failed  to  include  In  the  letter 
such  request  and  therefore  said  attorney's 
appearance  was  not  entered.  Whether  appel- 
lant's attorney  signed  or  read  the  letter  Is 
not  shown,  but  if  such  a  letter  as  was  dic- 
tated had  been  received  by  the  clerk,  we  are 
not  prepared  to  say  that  such  instructions 
alone  were  sufficient  to  show  an  appearance 
which  would  have  precluded  a  default  Mo 
Cormack  v.  First  National  Bank,  53  Ind.  466, 
471;  Cassady  t.  Beid,  4  Blackf,  178;  Craig 
T.  Glass,  1  Ind.  89.  As  it  is  unnecessary  to 
pass  upon  this  question  in  the  decision  of 
the  case  now  before  us,  we  refrain  from  ex- 
pressing an  opinion  upon  It  The  clerk  was 
not  requested  by  appellant's  attorney  to  en- 


ter, his  appearance,  and  there  la  noiliing  In 
the  record  to  warrant  the  attorney  In  bellev- 
ing  tliat  his  appearance  had  been  noted. 
During  the  Interval  between  May  17th  and 
June  ISth  neither  the  appellant  nor  Its  at- 
torney appears  to  have  taken  any  steps  to 
ascertain  whether  an  appearance  was  enter- 
ed. It  does  appear  that  on  June  9th,  and 
while  there  was  still  ample  time,  appellant's 
attorney  directed  his  staiographer  to  write 
to  an  attorney  at  Lafayette,  and  that  on 
June  11th,  12th,  and  13th  he  was  absent 
The  last  letter  was  not  written.  For  aught 
that  appears  the  attorney  was  in  his  office 
on  June  10th,  and  no  excuse  Is  shown  for 
the  neglect  of  counsel  to  see  to  It  that  his 
Instructions  to  his  stenographer  were  obey* 
ed,  or  to  make  the  request  to  the  attorney 
at  Lafayette  by  other  means.  Nor  la  there 
any  explanation  for  his  absence  from  his  of- 
fice on  the  days  mentioned,  or  facts  shown 
which  would  Justify  this  court  in  saying 
that  appellant  by  its  counsel  was  clearly  ex- 
cusable In  not  appearing  in  the  Tippecanoe 
superior  court  on  the  12th  or  13th  of  June. 
On:  the  hearing  of  such  a  motion  It  should 
be  made  to  appear  that  tb«  attorney  gave 
the  matter  at  least  such  attention  "as  a  man 
of  ordinary  prudence  gives  to  bis  important 
business."  Carr  v.  First  National  Bank,  39 
Ind.  App.  216,  73  N.  B.  947,  111  Am.  St  Rep. 
159.  Such  a  motion  la  addressed  to  the  Ju- 
dicial discretion  of  the  trial  court;  and,  un- 
less we  can  say  that  upon  the  record  before 
us  there  appears  to  have  been  an  abuse  of 
such  discretion,  whereby  there  has  been  un- 
due Interference  with  Uie  course  of  justice, 
the  Judgmoit  of  the  lower  court  will  not  be 
disturbed  on  appeal. 
Judgment  affirmed. 


(44  Ind.  App.  I13> 

TOLEDO  &  a  INTERURBAN  RT.  CO.  T. 

WILSON  et  al.    (No.  6,3ia)  i 

(Appellate  (3ourt  of  Indiana,  Division  No.  1, 

Dec.  16,  1908.) 

EUINENT  DOUAIN   (g  235*)— Dauaqes— Tbiai. 
ON  Exceptions. 

Under  Acta  1905,  p.  62,  c  48,  g  6  (Bums' 
Ann.  St  1908,  f  934),  providing  that  in  condem- 
mition  proceedinss  appraisers  shall  determine 
and  report,  first,  the  value  of  each  parcel  80uf;ht 
to  be  appropriated;  second,  the  value  of  im- 
provements thereon;  third,  the  damages  to  the 
residue  of  the  land  of  the  owner  by  talcing  ont 
the  part  sought  to  be  appropriated ;  and,  fourth, 
such  other  damages  as  will  result  from  the  con- 
struction of  the  improvements;  and  section  8 
(page  63),  providing  that  one  aggrieved  by  ths 
assessment  of  damages  may  file  exceptions  there- 
to, and  the  cause  shall  proceed  to  issue,  trial,  and 
judgment  as  in  a  civil  action,  and  the  court  may 
make  such  further  order  and  render  such  find- 
ings and  judgment  as  may  seem  just— the  dama- 
ges contemplated  by  the  fourth  clauHe  of  section 
6  may  l>e  submitted  to  trial,  and  found  under 
the  exceptions  to  the  appraisers'  report  that  the 
assessment  of  the  damages  is  too  low;  that  the 
appraisers  allowed  no  damages  for  depreciation 
in  value  to  the  remaining  property  from  the  ai^ 
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pfopriatlon;  tbat  the  valne  of  the  part  appro- 
piitted  is  asseaaed  too  low;  and  that  no  oama- 
ges  to  improvements  were  assessed,  whereas  the 
property  appropriated  will  talce  a  part  of  a  stor- 
age shed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  235.*] 

Appeal  from  Clrcnlt  Court,  De  Kalb  Coun- 
ty;  Emmett  A.  Brattan,  Judge. 

Condemnation  proceeding  by  the  Toledo  & 
Chicago  Internrban  Railway  Company  against 
Hattie  M.  Wilson  and  others.  From  the  judg- 
ment on  a  trial  on  exceptions  to  the  award 
of  the  appraisers,  said  company  appeals.  Af- 
firmed. 

F.  L.  Welshelmer,  for  appellant  P.  V. 
Hoffman,  for  api>ellee8. 

MYBRS,  J.  The  appellant  brongbt  this 
proceeding  to  condemn,  for  the  purpose  of  a 
railroad  _  right  of  way,  yards,  switches,  yard 
tracks,  and  storage  traces,  certain  real  estate 
owned  by  appellees  at  Auburn  Junction,  De 
Kalb  county.  Appraisers  appointed  by  the 
court  reported,  awarding  the  appeileee  dam- 
ages in  the  sum  of  $75.  To  this  award  the  ap- 
pellees filed  exceptions.  A  Jury  returned  a 
verdict,  assessing  the  damages  of  the  appel- 
lees at  $4T5.  Appellant  insists  that  the  court 
erred  (1)  in  overruling  Its  motion  for  a  venire 
de  noTo;  (2)  in  overruling  appellant's  motion 
for  Judgment  for  $150  in  favor  of  appellees 
and  against  the  appellant;  (S)  in  overruling 
the  appellant's  motion  for  a  new  trial.  Appel- 
lees Insist  tbat  appellant's  brief  does  not 
comply  with  clause  5,  rule  22,  of  the  Supreme 
and  Appellate  Courts,  and  therefore  no  ques- 
tion Is  presented  for  our  consideration.  Ap- 
pellant's brief  does  not  furnish  a  concise  state- 
ment of  the  record  presenting  all  of  the  er- 
rors relied  upon;  bat,  as  the  record  consista 
of  only  a  few  typewritten  pages,  we  have  con- 
cluded to  pass  upon  what  we  deem  ttae  con- 
trolling question  In  this  case. 

With  reference  to  the  real  estate  In  ques- 
tion belcmglng  to  appellees,  and  appropriated, 
the  appraisers  valued  at  $75,  and  assessed  ap- 
pellees' damages,  on  account  of  such  appro- 
priation, in  the  sum  of  $75;  that  there  were 
no  improvements  upon  said  real  estate;  that 
there  were  no  damages  to  the  balance  of  the 
real  estate  owned  by  appellees;  that  all  of 
the  said  real  estate  owned  by  the  said  Wilson 
and  Belden  was  subject  to  a  mortgage  there- 
on ;  and  tbat  the  same  was  owned  by  appel- 
lees as  tenants  in  common.  The  appellees  for 
their  exceptions  to  the  report  of  the  apprais- 
ers stated:  "That  they  are  the  owners,  as 
toiants  in  common  for  partnership  purposes, 
of  the  lands  sought  to  be  appropriated  belong- 
ing to  them,  as  In  the  complaint  and  warrant 
to  said  appraisers  described;  to  wit,  "lots  89, 
40,  46,  46,  and  47  In,"  etc.  "That  aU  of  said 
lots  are  used  as  one  piece  of  property  for 
manufacturing  purposes,  and  on  which  lots  Is 
situated  the  buildings,  plant,  and  machinery 
of,"  etc.     "That  all  of  said  lots  are  a  part 


of  said  plant  and  buildings  and  business.  Tbat 
said  appraisers  in  assessing  the  exceptors' 
damages  erred  in  the  following  particulars 
to  wit:  First,  ttae  assessment  of  the  damages 
Is  too  low;  second,  the  appraisers  allowed  no 
damages  for  d^rectatlon  in  value  to  the  re- 
maining proper^  by  virtue  of  the  approprla- 
tioii  of  the  part  of  said  property  to  the  use 
of  the  plaintiff;  third,  the  value  of  the  part 
appropriated  is  assessed  too  low;  fourth, 
that  the  appraisers  assessed  no  damages  to 
Improvonents,  whereas  the  property  appropri- 
ated will  take  a  part  of  the  storage  shed  of 
defendant's  property,  southeast  comer  of  said 
shed."  The  remaining  exceptions,  on  motion 
of  the  appellants,  were  stricken  out.  The  ex- 
ceptors ask  "tbat  the  said  appraisement  be 
not  confirmed,  but  wholly  set  aside,  and  the 
damages  determined  on  trial,  according  to  ttao 
law  and  evidence."  The  Jury  returned  a 
verdict  as  follows:  "We^  the  Jury,  assess  the 
value  of  the  defendants'  lands  taken  by  the 
plaintiff  at  seventy-five  ($76)  dollars  the  dam- 
age to  the  residue  of  the  land  not  taken  at 
seventy-five  ($75)  dollars,  and  such  other  dam- 
ages as  will  result  to  ttae  defendants  from  ttae- 
construction  of  ttae  improvement  in  the  man* 
ner  proposed  by  the  plaintiff  at  $326,  mak- 
ing the  defendant's  entire  damages  four  hun- 
dred and  seventy-five  dollars  ($476)."'  Ttae 
jury  also  returned  special  findings  in  answer 
to  interrogatories,  1^  which  it  appeared, 
among  other  thhigs,  that  ttae  land  apprcqitri- 
Bted  was  a  part  of  lots  46  and  47.  Ttae  mat- 
ters wtaicta  the  appellant  has  sought  to  present 
here  may  be  resolved  into  the  question  wheth- 
er, upon  the  trial  by  the  jury,  the  damages 
specified  in  the  third  item  of  tiie  verdict 
might  properly  be  Included  In  the  jury's 
awtrrd,  and  the  question  whether  it  was  neces- 
sary for  the  Jury  to  find  the  value  of  the  poi!- 
tion  appropriated  of  each  of  the  two  lots  -46 
and  47  separately.  The  statute  (section  6, 
Acts  1906,  p.  62,  c.  48  [section  964,  Bums' 
Ann.  St.  1906]),  "concerning  proceedings  in 
the  exercise  of  eminent  domain,"  provides  that 
the  appraisers  shall  determine  and  report: 
"First,  the  value  of  each  parcel  of  property 
sought  to  be  appropriated,  and  the  value  of 
each  separate  estate  or  interest  therein ;  sec- 
ond, the  value  of  all  Improvements  thereon 
pertaining  to  the  realty;  third,  the  damages 
to  the  residue  of  the  land  of  such  owner  or 
owners  to  be  caused  by  taking  out  the  part 
sought  to  be  appropriated;  fourth,  such  other 
damages  as  will  result  to  any  persons  or  cor- 
poration from  the  construction  of  the  improve- 
ments in  the  manner  proposed  by  the  plain- 
tiff." The  flftta  and  last  clause,  after  a  pro- 
vision relating  to  the  case  of  land  sought  to 
be  taken  by  a  municipal  corporation,  proceeds 
as  follows:  "In  estimating  the  damages  speci- 
fied In  the  foregoing  first,  second,  third  and 
fourth  clauses,  no  deduction  shall  be  made  for 
any  benefits  that  may  result  from  such  im- 
provement    For  the  purpose  of  ascertaining 
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C(»npeusatlon  and  damages,  tbe  right  thereto 
shall  be  deemed  to  bare  accrued  at  the  date 
of  the  service  of  the  notice  provided  In  sec- 
tion 3,  and  its  actual  value,  at  that  date  shall 
be  the  measure  of  compensation  for  all  prop- 
erty to  be  actually  taken,  and  the  basis  of 
damages  to  property  not  actually  taken  but 
Injuriously  affected,  except  as  to  damages 
stated  in  the  fourth  clause  hereof."  By  sec- 
tion 8  of  the  same  statute  it  is  provided: 
"Any  party  to  such  action  aggrieved  by  the 
assessment  of  benefits  or  damages,  may  file 
written  exceptions  thereto  in  the  office  of  the 
clerk  of  such  court  in  vacation,  or  tn  open 
court  if  In  session,  vritbln  ten  days  after  the 
filing  of  such  re^iort,  and  the  cause  shall  fur- 
ther proceed  to  issue,  trial  and  judgment  as 
In  civil  actions;  the  court  may  make  such 
further  orders,  and  render  such  findings  and 
judgments  as  may  seem  Just" 

No  Issues  except  such  as  were  presented  by 
tbe  exceptions  filed  appear  to  have  been 
tried,  and  it  Is  contended,  in  effect,  that  the 
damages  contemplated  by  the  fourth  clause 
of  section  6  of  the  statute  above  quoted  could 
not  properly  be  submitted  to  trial  and  found 
as  they  were  by  the  Jury  under  the  exceptions 
tried.  We  are  not  prepared  to  accede  to  this 
view,  but  we  are  of  the  opinion  that  upon  the 
trial,  under  such  exceptions  as  those  presented 
by  tbe  appellees,  especially  that  the  damages 
were  too  low,  It  was  pr(H»er  to  investigate  the 
question  of  damages  as  provided  by  any  and 
all  (Mf  the  clauses  of  said  section  6  of  the  stat- 
ute, and  not  merely  the  damages  specified  in 
the  second,  third,  and  fourth  Items  of  said 
exceptions.  Aside  from  these  special  Items, 
the  question  as  to  the  amount  of  all  the  allow- 
able damages  was  sufficiently  before  the  court 
for  examination  de  novo,  and  for  the  rendi- 
tion of  such  findings  and  Judgment  as  upon 
the  evidence  might  "seem  Just."  Louisville, 
etc.,  B.  Go.  T.  Dryden,  39  Ind.  3d3;  Lake  Erie, 
etc.,  B.  Ca  V.  Ktosey,  8T  Ind.  514,  518;  In- 
diana, etc..  By.  Co.  V.  Allen,  113  Ind.  308,  311, 
61  N.  D.  461,  3  Am.  St.  Bep.  650,  Midland, 
etc.,  B.  Co.  V.  Smith,  125  Ind.  600,  26  N.  E. 
153. 

The  evidence  is  not  in  the  record,  and  it 
does  not  appear  that  the  land  of  the  appellees 
appropriated  was  not  in  one  continuous  body 
or  "parcel  of  property,"  though  extending  in- 
to and  through  two  lots  which,  with  other 
lots  adjoining,  constitute  one  piece  of  prop- 
erty for  manufacturing  purposes.  The  ver- 
dict was  sufficiently  formal  for  the  rendition 
of  a  pr(^>er  Judgment  thereon. 

Judgment  affirmed. 


<12  Ind.  A.  68>) 
VBEBLAND  v.  WABBBN-SCHABF  AS- 
PHALT PAVING  CO.     (No.  5,824.) 
{Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  18,  lOOa) 

Appeal  from  Superior  Court,  La  Porte  Coun- 
ty:  Chas.  H.  Tmesdell,  Special  Judge. 

Action  by  tbe  Warren-Scharf  Asphalt  Paving 
Company  against  Albert  T.  Vreeland.    From  a 


Judgment  for  plaintiff,  defendant  appeals.    Be- 

versed. 

James  F.  Gallaher,  for  appellant  C.  B.  & 
J.  B.  Collins,  for  appellee. 

MYEBS,  J.  This  was  an  action  by  appellee 
to  foreclose  an  alleged  street  assessment  lien 
against  appellant's  property,  situated  on  Spring 
street,  in  the  city  of  Michigan  City.  From  a 
judgment  and  decree  of  foreclosure,  appellant 
appeals  to  this  court  and  has  here  assigned  er- 
ror, presenting  the  same  questions  which  this 
court  considered  and  decided  adversely  to  ap- 
pellee in  the  case  of  Zorn  v.  Warren-Scharf  As- 
phalt Paving  Co.,  84  N.  E.  609 ;  and  upon  the 
authority  of  that  case  the  judgment  in  this  caae 
is  reversed. 


(43   Ind.   A.  737) 

WOODSON  V.  WABBBN-SCHABF  AS- 
PHALT PAVING  CO.     (No.  5,825.)* 
(Appellate  (3ourt  of  Indiana,  Division  No.  1. 
Dec.  18,  1908.) 

Appeal  from  Superior  0>nrt,  La  Porie  Coun- 
ty;   Chas.  H.  Truesdell,  Special  Judge. 

Action  by  the  Warren-Scharf  Asphalt  Paving 
Company  against  William  F.  Woodson,  trustee. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Beversed. 

James  F.  Gallaher,  for  appellant  O,  B.  & 
J.  B.  Collins,  for  appellee. 

MYEBS,  J.  This  was  an  action  by  appellee 
to  foreclose  an  alleged  street  assessment  lien 
against  appellant's  property,  situated  on  Wa- 
bash street,  in  the  city  of  Michigan  City.  E^m 
a  judgment  and  decree  of  foreclosure,  appellant 
appeals  to  this  court,  and  has  here  assi^ed  er- 
ror, presenting  the  same  questions  which  this 
court  considered  and  decided  adversely  to  appel- 
lee in  the  case  of  Zorn  v.  Warren-Scharf  As- 
phalt Paving  Co.,  84  N.  E.  609;  and  upon  the 
authority  of  that  case  the  judgment  in  this  case 
is  reversied. 

1*2  lad.   A.  689) 

LEEDS  et  al.   v.   WABBEN-SCHABF   AS- 
PHALT PAVING  CO.     (No.  5,826.)<i 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  18,  190a) 

Appeal  from  Superior  Court  La  Porte  Oran- 
ty;    Chas.  H.  Truesdell,  S^ial  Judge. 

Action  by  the  Warren-Scharf  Asphalt  Poving 
Company  against  Offley  Leeds  and  others. 
From  a  judgment  for  plaintiff,  defendants  ap- 
peal.   Beversed. 

James  F.  Gallaher,  for  appellants.  C.  B.  & 
J.  B.  Collins,  for  appellee. 

MTEBS,  J.  This  was  an  action  by  appellee 
to  foreclose  an  alleged  street  assessment  lien 
against  appellants'  property,  situated  on  Pine 
and  Spring  streets,  In  the  city  of  Michigan  City. 
From  a  judgment  and  decree  of  foreclosure,  ap- 
pellants appeal  to  this  court  and  have  here  as- 
signed error,  presenting  the  same  questions 
which  this  court  considered  and  decided  adverse- 
ly to  appellee  in  the  case  of  Zorn  v.  Warren- 
Scharf  Asphalt  Paving  Co.,  84  N.  E.  509 :  and 
upon  the  authority  of  that  case  the  judgment 
in  this  case  is  reversed. 


(«t  Ind.  A.  736) 
LEEDS   V.   WABBEN-SCHABF   ASPHALT 

PAVING  CO.     (No.  5,828.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec.  18,  1908) 

Appeal  from  Superior  Court  La  Porte  Coun- 
ty ;   Chas.  H.  Truesdell,  Special  Judge. 

'Rehearing  denied. 
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Action  by  the  Warren-Scharf  ABphalt  Paving 
Company  against  Amelia  Leeds.  From  a  judg- 
ment  for  plaintiff,  defendant  appeals.    Reversed. 

James  F.  Oallaher,  for  appellant  O.  R.  & 
J.  B.  Collins,  for  appellee. 

MYERS,  J.  This  was  an  action  by  appellee 
to  foreclose  an  alleged  street  assessment  lien 
against  appellant's  property,  situated  on  Wa- 
bash street,  in  the  city  of  Michigan  City.  From 
a  judgment  and  decree  of  foreclosure,  appellant 
appeals  to  this  court,  and  has  here  assigned  er- 
ror, presenting  the  same  questions  which  this 
court  considered  and  decided  adversely  to  ap- 
pellee in  the  case  of  Zom  v.  Warren-Scharf  As- 
phalt Paving  Co.,  84  N.  B.  609;  and  upon  the 
authority  of  that  case  the  judgment  in  this  case 
is  reversed. 


(«  Ind.  A.  689) 

ROOT  MFG.  CO.  t.  WARREN-SCHARF  AS- 
PHALT PAVING  00.     (No.  6,829.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec  18,  190a) 

Appeal  from  Superior  CTourt,  La  Porte  Coun- 
ty:   Chas.  H.  Truesdell,  Special  Judge. 

Action  by  the  Warren-Scharf  Asphalt  Paving 
Company  against  the  Root  Manufacturing  Com- 
pany. From  a  judgment  for  plaintiff-  defend- 
ant api>eals.    Reversed. 

James  F.  Gallaher,  for  appellant.  (3.  R.  & 
J.  B.  Collins,  for  appellee. 

MYERS,  J.  This  was  an  action  by  appellee 
to  foreclose  an  alleged  street  assessment  lien 
against  appellant's  property,  situated  on  Wa- 
iMsh  street,  in  the  city  of  Michigan  City.  From 
a  judgment  and  decree  of  foreclosure,  appellant 
appeals  to  this  court,  and  has  here  assi^ed  er- 
ror, presenting  the  same  questions  which  this 
court  considered  and  decided  adversely  to  ap- 
pellee in  the  case  of  Zom  v.  Warren-Scharf  As- 
phalt Paving  Co.,  84  N.  E.  609;  and  upon  the 
authority  of  that  case  the  judgment  in  this  case 
to  reversed. 


(200  Mwi.  SOS) 

SULLIVAN  T.  OLD  COLONY  ST.  RY.  CO.t 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  24,  190S.) 

1.  ToKis  (t  6*)— Nkgliqbrob  WrrHOtn  In- 

JTJBT— LlABILlTT. 

A  carrier  is  not  liable  for  negligence  to- 
ward a  passenger  not  resulting  in  injury. 

[Ed.  Note.— For  otber  cases,  see  Torts,  Cent. 
Dig.  15;   Dec.  Dig.  J  B.*] 

2.  CASBIXBS     (g     236*)  —  iNTEBtJRBAR     SiBBXT 
RaILBOADS— RIGHTS  OF  PA8SKNOKB8. 

An  intemrban  street  railway  company  was 
not  absolutely  bound  to  carry  a  passenger  to  a 
particular  town  where  there  was  no  agreement 
therefor.  He  had  procured  no  ticket  and  had 
paid  no  fare  to  that  place.  A  separate  fare 
was  payable  in  each  town  upon  the  route,  and 
he  had  been  carried  as  far  as  he  paid  or  offered 
to  pay  fare. 

[Ed.    Note.— For   otber   cases,    see    Carriers, 
Dec.  Dig.  !  236.*] 

8.  Damages  (S  62*)— Dtjtt  to  Lebsek. 

One  injured  must  use  all  reasonable  care 
to  lessen  his  damages. 

[Ed.   Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  iS  119-131 ;  Dec  Dig.  {  62.*] 


tRebearlng  denied. 


4.  EviDKNOK  (I  694*)— TTitCoinsADiOTziD  Tis- 

TIMONT— JusT'B  POWSB  TO  DlSnEOAKD. 

A  jury  may  disregard  uncontra<i<cted  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2431 ;   Dec  Dig.  8  694.*} 

Exceptions  from  Superior  Coait,  Bristol 
County. 

Action  by  Daniel  D.  Sullivan  against  tlie 
Old  Ctolony  Street  Railway  Company.  From 
a  verdict  for  defendant,  plaintiff  brings  ex- 
ceptions.   Exceptions  overruled. 

John  T.  Cougblln  and  David  R.  Radovsky 
for  plaintiff.  James  M.  Swift  and  Jolm  A. 
Kerns,  for  defendant. 

SHELDON,  J.  No  question  was  made  at 
the  trial  bat  tb^t  the  defendant  was  liable 
for  any  injury  done  to  tbe  plaintiff  by  rea- 
son of  its  car  having  left  the  track.  Bat  If 
no  injury  was  caused  by  this  to  the  plain- 
tiff; if  be  suffered  no  damage  whatever 
from  tbe  defendant's  negligence,  then  be 
would  not  be  entitled  to  recover.  Although 
there  has  been  negligence  in  tbe  performance 
of  a  legal  duty,  yet  it  is  only  those  who  have 
suffered  damage  therefrom  that  may  main- 
tain an  action  therefor.  Heaven  v.  Pender, 
11  Q.  B.  D.  503,  507;  Farrell  t.  Waterbury 
Horse  R.  R.,  60  Conn.  239,  246,  21  Atl.  675, 
22  Atl.  644;  Salmcm  v.  Delaware,  Lacka- 
wanna &  Western  R.  R.,  38  N.  J.  Law,  5, 
11,  20  Am.  Rep.  356;  2  Oooley  on  Torts  (3d 
Ed.)  791;  Wharton  on  Negligence  (2d  Ed.) 
i  8.  In  cases  of  negligence,  there  is  no  such 
Invasion  of  rights  as  to  entitle  a  plaintiff  to 
recover  at  least  nominal  damages,  as  In 
Hooten  t.  Barnard,  187  Mass.  36,  and  Mc- 
Aneany,  T.  Jewett,  10  Alien,  161.  Accord- 
ingly, the  first  and  second  of  the  plalntilTB 
requests  for  rulings  could  not  have  been  giv- 
en, and  the  rulings  made  were  ail  that  tbe 
plaintiff  was  entitled  to. 

Tbe  other  rulings  asked  for  could  not  have 
t)een  given  in  the  form  In  which  they  were 
expressed,  because  tbe  third  stated  tbe  rule 
of  damages  too  broadly,  so  that  the  defend- 
ant would  have  been  held  for  damages  re- 
sulting from  the  plaintiiTs  ovm  acts;  the 
fourth  was  open  to  the  same  objection,  and 
made  the  right  of  the  plaintiff  to  be  carried 
through  to  NewiK>rt  depend  merely  upon  his 
unexpressed  intention,  regardless  of  whether 
it  had  been  communicated  in  any  way  to 
the  defendant,  and  whether  the  defendant 
had  undertaken  to  carry  Iilm  to  Newport  or 
not ;  and  the  fifth  made  the  plaintiffs  rights 
depend  solely  upon  his  having  heard  the 
announcement  made  by  the  defendant's  serv- 
ant, without  regard  to  the  question  whether 
it  was  seasonably  and  properly  made.  It 
was  a  question  of  fact  for  the  Jury  whether 
under  the  circumstances  •  the  defendant  had 
given  sufficient  notice  of  what  was  to  be  done 
in  the  existing  emergency.  The  questions  In- 
volved in  these  requests  were  fully  covered 
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by  what  wbb  said  to  the  Jniy.  It  could  not 
have  been  ruled  that  tbere  was  an  absolute 
and  unqualified  obligation  upon  the  defend- 
ant, either  by  agreement  with  the  plaintiff 
or  as  a  duty  arising  from  the  circumstances, 
to  carry  him  to  Newport  He  had  procured 
no  ticket,  he  had  paid  no  fare  to  that  place. 
A  separate  fare  was  to  be  paid  In  each  town 
upon  the  route  as  It  was  passed  through; 
and  he  seems  to  have  been  carried  as  far 
as  be  had  paid  or  offered  to  pay  his  fare. 
The  attention  of  the  Jury  was  carefully  di- 
rected to  the  question  whether  the  defendant 
had  properly  notified  the  plaintiff  and  the 
other  passengers  that  those  who  wished  to 
go  to  Newport  should  walk  to  the  ferry, 
and  there  take  the  last  through  car,  which 
would  wait  for  them;  and  under  the  In- 
structions the  Jury  must  have  settled  this 
question  In  the  defendant's  favor,  and  found 
that  the  plaintiff's  exposure  and  subsequent 
failure  to  reach  Newport  were  due  to  his 
own  acts  and  to  bis  own  failure  to  conduct 
tilmself  as  a  reasonable  man  should  have 
done,  rather  than  to  any  fault  of  the  de- 
fendant This  makes  it  unnecessary  to  de- 
termine whether  the  Judge  went  too  far  in 
saying  that  the  Jury  could  not  find  that 
there. was  a  contract  to  carry  the  i^laintlff 
from  Fall  Rlrer  to  Newport  And  the  rul- 
ing that  he  could  not  recover  for.  the  walk 
from  Library  comer  was  assented  to  by  bis 
counsel,  and  has  not  been  specifically  com- 
plained of. 

There  was  no  error  in  what  was  said  by 
the  Judge  as  to  the  measure  of  damages.  It 
was  the  duty  of  the  plaintiff,  not  only  to 
do  nothing  to  aggravate  the  results  of  the 
accident  but  to  use  all  reasonable  care  to 
lessen  the  injurious  effects  of  what  had  hap- 
pened. Ingraham  v.  Pullman  Co.,  190  Mass. 
88,  76  N.  B.  287,  2  U  R.  A.  (N.  8.)  1087; 
French  t.  Vlnlng,  102  Mlass.  182,  187,  8  Am. 
Rep.  440;  Sherman  v.  Fall  River  Iron 
Works,  2  Allen,  524,  628,  79  Am.  Dec.  799; 
toker  T.  Damon,  17  Pick:  284.  This  was  in 
substance  the  ruling  made. 

The  plaintiff's  misfortune  seems  to  have 
been  that  the  Jury  failed  to  believe  much  of 
his  testimony;  but  this  they  had  the  rigbt 
to  do,  even  where  it  was  uncontradicted. 
Llndenbanm  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  197 
Mass.  814,  84  N.  E.  129;  Commonwealtli  v. 
McNeese,  166  Muss.  281,  80  N.  E,  1021. 

Exceptions  overruled. 


(7»  Ob.  St  lOO 

McMAHON  r.  AMBACH  &  GO.  et  aL 

(Supreme  Court  of  Obio.    Dec.  1,  1008.) 

1.  ezecutobs  and  apuinjstbatobb  (j  482») 
—Settlement  of  Estate— Compensatiow. 
The  statntes  of  the  state  bearing  upon  the 
■ettlement  in  the  probate  court  of  the  estntea 
of  deceased  persons,  taken  together,  show  that 
the  allowance  to  an  administrator  for  extraor- 
dinary services  In  the  settlement  of  the  estate 


is  part  of  the  statement  of  his  account,  and  Is 
to  be  considered  by  the  court  accordingly. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  482.*] 

2.  EXECUTOBS    AND    ADiaNKfBATOBS    (g    618*) 

— Allowances— Notice  op  Settleuent. 
Whether  the  allowance  is  in  fact  made  at 
the  time  of  or  prior  to  the  filing  of  a  settlement 
account,  such  allowance  cannot  take  effect  as 
prejudicing  the  rights  of  others  interested  in 
the  settlement  of  the  estate  who  have  not  had 
notice,  until  the  court,  after  legal  notice,  acts 
upon  the  settlement  account  itself. 

[Ed.  Note.— EV>r  other  cases,  see  Executors 
and  Administrators,   Dec  Dig.  {  518.*] 

3.  ExEonroBS  and  Aduinistbatobs  ({  510*) 
—ExcEpnoNa—AixowANCEs— Review. 

Exceptions  to  such  allowance  In  the  ac- 
count by  creditors  constitute  a  direct  attack  on 
the  allowance,  and  not  a  collateral  attack,  and 
the  allowance  is  then  subject  to  review  upon 
the  exceptions  the  same  as  any  other  disputed 
Item  of  the  administrator's  account. 

[Ed.  Note.— For  other  cases,  see  Bxecnton 
and  Administrators,  Dec.  Dig.  f  610.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Franklin  County. 

In  the  matter  of  the  accounting  of  Harry 
H.  McMahon,  administrator.  From  a  Judg- 
ment on  the  settlement  of  his  account,  sus- 
taining exceptions  to  Ambach  &  0>mpaiiy 
and  others,  administrator  appeals  to  the  cir> 
cult  court,  and  on  affirmance  of  the  Judgmrat 
brings  error.    Affirmed. 

H.  H.  McMahon,  for  plaintiff  In  error. 
John  B.  Horst  and  Hugglns,  Hugglns  ft  John- 
son, for  defendants  in  error. 

SPEAR,  J.  The  circuit  court's  Jndg- 
ment  was  an  affirmance,  on  error,  of  the 
Judgment  of  the  court  of  common  pleas.  The 
latter  Judgment  was  rendered  upon  a  trial 
on  appeal  from  the  Judgment  of  the  probate 
court  of  Franklin  county  In  the  matter  of 
certain  exceptions  by  the  defendants  In  error 
Ambach  &  Co.,  and  others,  to  the  second 
partial  account  of  the  plaintiff  in  error, 
Harry  H.  McMahon,  as  administrator  of  the 
estate  of  Robert  F.  Burt  deceased.  The  ex- 
ceptions which  require  consideration  here  re- 
late wholly  to  an  allowance,  by  the  probate 
court,  of  11,500  to  the  administrator  for  ex- 
traordinary services,  claimed  to  have  been 
rendered  by  him  in  the  settlement  of  the 
estate,  and  It  is  not  necessary  to  set  out  the 
minutiae  of  the  record  beyond  a  sufficient 
statement  to  show  bow  the  legal  question  in- 
volved in  the  controversy  here  arose.  The 
account  to  which  exceptions  were  taken  by 
the  creditors,  defendants  in  error,  was  filed 
In  the  probate  court  June  28,  1001.  The 
$1,500  allowance  appears  as  the  last  item  of 
the  account  In  these  words  and  figures,  viz. : 
'^0  H.  H.  McMahon,  administrator,  allow- 
ance on  account  of  extraordinary  services, 
fixed  by  the  court,  $1,500."  This  charge 
against  the  estate  is  without  date,  and  the 
printed  record  nowhere  distinctly  shows 
when  the  allowance  was  made,  although  the 
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In/erence  1b  Justified  that  it  waa  made  some 
time  prior  to  the  filing  of  the  second  apconnt. 
The  ezce;>tions  were  filed  In  the  probate 
court  July'  V>,  1901,  and  were  heard  and 
overruled  by  that  court  January  7,  1902,  and 
the  account  approyed.  .3%ereupon  the  cause 
was  appealed  by  the  exc^tors  to  the  court 
of  common  pleas.  Long  after  the  appeal  waa 
effected,  to  wit,  July  1,  1905,  there  was  filed 
In  the  court  of  common  ideas  by  the  adminis- 
trator a  motion  setting  out  the  allowance  at 
the  $1,500,  to  him  by  the  probate  court  as  of 
June  28,  1901,  but  that  no  entry  of  such  al- 
lowance was  made  on  the  journal  of  the  pro- 
bate court,  and  asking  an  order  of  the  com- 
mon pleas  nunc  pro  tunc  to  require  such 
entry  as  of  the  date  named  to  be  entered  on 
the  Journal  of  the  probate  court  This  mo- 
tion was  resisted  by  the  exceptors,  bat  the 
oration  waa  sustained,  and  the  order  made 
and  an  entry  of.  the  character  desired  waa 
placed  on  the  Journal  of  the  probate  court 
as  of  June  28,  1001.  At  the  trial  of  the  case 
upon  the  ezceiitlonB  In  the  court  of  common 
pleas.  January  27,  lOOS,  the  plaintiff  In  er> 
ror,  the  administrator.  In  support  of  the  al- 
lowance by  the  probate  court,  gave  in  evi- 
dence a  duly  attested  copy  of  the  said  Jour- 
nal entry  so  made  nunc  pro  tunc  in  the  pro- 
bate court  by  order  of  the  common  pleas,  as 
of  June  28,  ISOl,  In  ambstance  showing  that; 
on  an  ai^llcatlon  made  by  said  administra- 
tor for  extraordinary  services  in  the  settle- 
ment of  the  estate,  from  the  time  of  his  ap- 
pointment to  that  datev  in  addition  to  sudi 
extra  compensation  as  had  been  heretofore 
allowed,  and  as  further  part  payment  for 
such  extraordinary  services  so  rendered,  the 
probate  court  allowed,  for  such  extra  serv- 
ices, the  sum  of  |1,600,  and  authorized  and 
allowed  the  administrator  to  pay  to  himsAlf ^ 
out  of  the  funds  In  his  hands  belonging  to 
said  estate,  the  said  sum  of  fl.SOO,  as  fur- 
ther partial  compensation  for  said  extraor- 
dinary services.  Xo  other  testimony  was  df- 
fered  by  the  administrator  to  suppwt  his 
claim  for  said  $1,600  for  such  extraordinary 
services,  but  he  rested  his  side  of  the  case 
wholly  on  the  said  record  of  the  probate 
court  It  appeared  by  the  cross-examination 
of  the  administrator  that  the  application  was 
a  verbal  one,  not  In  writing,  and  that  no  no- 
tice was  given  to  any  creditor,  or  other  per- 
son Interested  in  the  estate,  of  said  applica- 
tion or  said  hearing,  nor  was  any  creditor, 
or  other  Interested  party,  present  or  cog- 
nizant of  said  proceeding,  but  the  same  was 
wholly  ex  parte.  No  testimony  was  offered 
by  the  exceptors.  The  court  of  common 
pleas  therein>on  found  and  held  that  the 
claimed  allowance  of  91,500  so  made  by  the 
probate  court  is  not  conclusive  upon  the  ex- 
cepting creditors,  or  upon  this  court,  and  the 
same,  being  found  by  the  court  to  be  exces- 
sive, is  vacated  and  set  aside,  and  the  excep- 
tion to  said  second  account  so  far  as  It  refers 
to  the  $1,500  item,  Is  sustained.  Thereupon 
Judgment  followed,  from  which,  as  before 
fi6N.B, 


stated,  the  administrator  prosecuted  error  to 
the  circuit  court,  and,  falling  there,  brings 
error  In  this  court 

Tbe  record,  although  somewhat  involved, 
presents  but  a  single  question,  viz. :  Was  the 
allowance  of  $1,500  by  the  probate  court  for 
claimed  extraordinary  services  by  the  ad- 
ministrator, conclusive  as  against  parties  in- 
terested In  the  estate,  or  could  the  creditors, 
by  exciting  to  the  settlement  account  of  the 
administrator  In  which  the  charge  against 
the  estate  axipeared,  have  the  same  reviewed? 
It  Is  the  contention  of  plaintiff  In  error  that 
there  having  been  no  attempt  made  to  attack 
the  allowance  by  direct  proceedings  Institut- 
ed for  that  purpose,  the  said  allowance  and 
order  of  the  probate  court  still  standing  up- 
on that  court's  Journal  unreversed  and  un- 
modified, the  same  Is  conclusive,  and  cannot 
be  attacked  by  exceptions  to  the  account 
that  being  a  mere  collateral  attack.  This 
claim  rests  upon  the  further  proposition  that 
the  allowance  was  a  Judicial  act  of  a  court 
having  full  Jurisdiction  to  pass  upon  and 
make  such  allowance ;  that  such  application 
for  allowance  is  an  ex  parte  proceeding  In 
rem,  of  which  no  notice  to  creditors  or  others 
Is  necessary,  and  that  the  action  of  the  court 
thereon  does,  and  necessarily  must  bind  the 
whole  world;  and,  further,  that  a  proceed- 
ing In  rem  cannot  be  rendered  adversary  ex- 
cept by  express  legislative  act  and  our  stat- 
utes show  no  such  change  of  the  rule.  It  is 
not  doubted  that  the  probate  court  has  power 
In  the  proper  way  and  at  the  proper  time,  to 
make  allowances  for  extraordinary  services 
by  an  administrator,  nor  that,  speaking  in  the 
general  sense,  the  proceedings  in  the  settle- 
ment of  estates  by  the  probate  court  are  not 
inter  partes,  or  adversary  In  character,  but  are 
proceedings  In  rem.  This  because  the  estate 
Itself,  the  res,  Is  committed  to  that'  court 
and  on  that  court  Is  devolved  the  duty  of 
determining  Its  status  and  disposing  of  Its 
corpus.  But  It  does  not  follow  that  every 
matter  connected  with  the  settlement  of  an 
estate  Is  strictly  In  rem,  and  therefore  bind- 
ing on  everybody  without  notice,  for  we  find 
provision  for  notice  In  many  matters  whldi 
In  their  nature  may  be  considered  In  rem. 
As  observed  by  Obey.  J.,  in  Heck  v.  Heck,  34 
Ohio  St.  369:  "While  obviously  many  acts 
may  be  performed  In  the  administration  of 
the  estate  without  notice  (as  in  Franklin 
County  v.  McBlvaIn,  5  Ohio,  200),  others  can- 
not be  properly  performed  in  tbe  absence  of 
It,  though  tbe  statute  be  silent  Of  the  tat- 
ter class  are  proceedings  to  appoint  new  ap- 
praisers, and  the  act  of  such  appraisers  in 
making  allowance  to  a  widow  for  a  year's 
support  True  the  statute  did  not.  In  terms, 
require  notice  to  the  executor,  much  leas  no- 
tice In  any  prescribed  form ;  but  the  execu- 
tor represents  the  estate  and  In  a  sense  tbe 
creditors,  and  upon  the  plainest  principles  of 
Justice,  he  Is  entitled  to  notice  of  these  pro- 
ceedings." 

Whether  or  not  the  action  In  making  tba 
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tllowance  taken  by  the  probate  court  In  this 
case  should  be  regarded  as  In  rem  or  ad- 
versary must  therefore  necessarily  depend 
upon  the  proper  construction  of  our  statutes 
relating  to  the  settlement  of  estates  In  the 
probate  court,  taken  In  connection  with  the 
clause  of  the  Constitution;  section  8,  art.  4, 
giving  Jurisdiction  to  that  court.  The  consti- 
tutional provision  relating  to  this  subject  Is: 
"The  probate  court  shall  have  Jurisdiction 
in  probate  and  testamentary  matters,  the  ap- 
pointment of  administrators  and  guardians, 
the  settlement  of  the  accounts  of  executors, 
administrators  and  guardians."  Statutory 
provisions  are:  By  section  524,  Bev.  St 
1908*  exclusive  Jurisdiction  Is  given,  "to  di- 
rect and  control  the  conduct  and  to  settle 
the  accounts  of  executors  and  administra- 
tors, and  to  order  the  distribution  of  es- 
tates." Section  6175  Imposes  the  duty  on  an 
administrator  to  render  account  of  his  ad- 
ministration at  times  as  therein  stated.  By 
section  6006  every  administrator  Is  required, 
before  entering  on  the  execution  of  his  trust, 
to  give  bond  with  condition,  among  other 
things,  to  render  upon  oath  a  true  account 
within  18  months  and  at  any  other  times 
when  required  by  the  court  or  the  law,  and, 
falling  so  to  do  for  30  days  after  be  shall 
have  been  notified  of  the  expiration  of  the 
time  by  the  probate  Judge,  he  shall  receive 
no  allowance  for  services,  unless  the  court 
shall  enter  upon  Its  Journal  that  such  delay 
was  necessary  and  reasonable.  The  same 
provision  as  to  allowance  for  services  is 
found  in  section  5996  as  applicable  to  ex- 
ecutors. Section  6402  makes  It  the  duty  of 
the  probate  Judge  to  cause  notice  for  not 
less  than  three  weeks  of  the  filing  of  ac- 
counts by  administrators,  etc.,  to  be  publish- 
ed In  some  newspaper  of  the  county,  speci- 
fying the  time  when  such  accounts  will  be 
beard,  and  recognizing  the  right  of  Interested 
parties  to  Interpose  exceptions.  By  section 
6186  authority  Is  given  the  court  to  refer 
the  account  and  exceptions  to  a  special  mas- 
ter commissioner.  Special  provision  is  given 
by  section  640T  to  appeal  to  the  court  of 
common  pleas  "from  any  order,  decision  or 
Judgment  of  the  probate  court  in  settling  the 
accounts  of  an  executor,  administrator,"  and 
also  in  a  large  number  of  controversies  grow- 
ing out  of  the  settlement  of  estates,  "and 
the  cause  so  appealed  shall  be  tried,  heard, 
and  decided  in  the  court  of  common  pleas  in 
the  same  manner  as  though  the  said  court  of 
common  pleas  had  original  Jurisdiction  there- 
of." Section  6187  provides  for  the  opening 
up  of  an  account,  by  any  one  adversely  in- 
terested, within  8  months  where  the  account 
has  been  settled  In  his  absence;  and  without 
actual  notice  to  liim.  Also  that  upon  every 
settlement  of  an  accoimt  former  accounts 
may  be  opened  to  correct  mistake  or  error 
therein,  save  where  the  dispute  bad  been 
previously  beard  and  determined.  And,  flnal- 
;y,  the  provision  specifically  made  for  com- 
Ttii  s'lon  for  extraordinary  services  (section 


6188),  affecting  commissions  and  allowances 
provides:  "EDcecutors  and  administrators 
may  be  allowed  the  following  commissions 
upon  the  amount  of  the  personal  estate  col- 
lected and  accounted  for  by  them,  and  of  the 
proceeds  of  the  real  estate  sold  under  an 
order  of  court  for  the  payment  of  debts,  or 
under  dIrectlonB  of  the  will,  which  shall  be 
received  in  full  compensation  for  all  their 
ordinary  services,  etc.,  •  •  •  and,  in  all 
cases  such  further  allowance  shall  be  made 
as  the  court  shall  consider  Just  and  reason- 
able for  actual  and  necessary  expenses,  and 
for  any  extraordinary  services  not  required 
in  the  common  course  of  his  duty,"  etc. 

We  are  unable  to  agree  with  counsel  that 
proceedings  which  grow  out  of  Jurisdiction 
In  rem  cannot  be  rendered  adversary  except 
by  express  legislative  act,  but  are  of  opin- 
ion that  statutes  affecting  Jurisdiction  must 
be  tested  as  to  their  proper  meaning  by  the 
ordinary  rules  of  construction.  What,  tak- 
ing all  the  provisions  together,  and  applying 
them  to  the  subject-matter,  did  the  General 
Assembly  mean  by  the  language  of  the  pro- 
visions as  enacted?  At  the  threshold  we 
find  that  the  subject  of  the  settlement  of  the 
accounts  of  administrators,  etc.,  has  been 
deemed  of  so  much  Importance  as  to  call  for 
a  special  constitutional  provision.  Why? 
Because  the  matter  relates  to  the  proper  and 
lawful  devolution  of  vast  amounts  of  prop- 
erty, and  affects  the  rights  and  interests  of 
a  great  many  people,  of  widows,  adult  heirs, 
children,  and  creditors.  To  make  this  pow- 
er effective  there  has  been  enacted,  as  the 
epitome  hereinbefore  given  shows,  laws  spe- 
cifically providing  for  its  exercise,  and  sur- 
rounding It,  as  we  think,  with  safeguards  in- 
tended to  Insure  a  fair  hearing  and  due  con- 
sideration of  the  rights  of  all  parties  inter- 
ested. These  various  sections  clearly  imply 
that  the  specified  compensation  of  the  ad- 
ministrator is  to  be  ascertained  by  the  court 
when  he  shall  have  exhibited  to  the  court, 
by  a  settlement  account,  the  amount  of  the 
personal  estate  which  he  has  collected  and 
thus  accounts  for,  and  the  amount  of  com- 
pensation for  extraordinary  services  not  re- 
quired in  the  common  course  of  his  duty  to 
be  determined  by  the  court  on  a  showing  to 
be  made  when  the  account  is  passed  upon. 
This  feature  of  the  administrator's  compoi- 
sation  relates  to  the  settlement  of  his  ac- 
count as  fully  as  any  other,  and  is  Just  as 
essential  to  a  full  statement  of  his  account 
with  the  estate  as  any  other  item  in  it  If 
the  probate  Judge  may  properly  allow  a 
claim  for  extra  services  ex  parte  and  in  ad- 
vance of  Settlement,  no  reason  is  apparent 
why  he  may  not  In  like  manner  allow  every 
other  Item  whlcb  properly  belongs  In  an  ac- 
count, and  thus  practically  defeat  the  plain 
Justice  and  purpose  of  the  statute.  But,  be- 
side this,  when  analyzed,  the  position  of  the 
administrator  is,  in  essence  and  spirit,  ad- 
versary to  the  estate.  He  charges,  as  In  this 
specific  instance,  the  amount  of  the  allow- 
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ance  to  the  estate.  Then  for  the  first  time 
In  the  record  at  the  probate  court's  doings 
does  the  matter  of  eztraordlnarr  compensa- 
tion make  Its  appearance,  and  the  very  state- 
ment Itself  is  advCTsary.  "The  estate  to  the 
administrator,  debtor,"  Is  the  form  used  In 
the  account  This  attitude  of  the  adminis- 
trator Is  recognized  by  the  provision  for  ap- 
peal by  a  trustee,  as  given  in  section  6408. 
If  the  appeal  is  in  the  Interest  of  the  trust, 
he  may  appeal  without  giving  b<md.  If  In 
his  own  Interest,  he  must  give  bond.  Thom- 
as, Adm'x,  V.  Moore,  62  Ohio  St  200,  39  N. 
B.  803;  Layer,  Guardian,  v.  Schaber,  Adm'r, 
67  Ohio  St  234,  48  N.  B.  039;  Biddle,  Trns- 
tee,  V.  Pbipps,  2  Ohio  Cir.  Ct  61;  Taylor  v. 
HcCullom,  5  Wkly.  Law  Bnl.  414;  Kennedy 
V.  Thompson,  3  Ohio  Clr,  Ct  448. 

It  cannot  benefit  the  administrator  that  he 
has  theretofore  obtained  the  approval  of  that 
item  at  the  hands  of  the  probate  judge,  a 
IMractlce  which  Is  not  to  be  commended.  The 
statute  makes  It  clear  that  in  general  It  Is 
through  the  process  of  accounting  that  the 
probate  court  Is  given  authority  to  allow 
extraordinary  compensation,  and  the  fact 
that  the  statute  defines  the  conditions  under 
which  extraordinary  compensation  may  be 
allowed  Implies  that  that  Is  the  proper  way. 
In  legal  effect  the  Item  In  dispute  In  the 
present  case  to  part  of  the  settlement  ac- 
count, to  subjected  to  the  same  right  of  re- 
view, and  must  stand  or  .fall  on  review  the 
same  as  any  other  item  excepted  to.  At  the 
trial  in  the  common  pleas  the  item  of  extra 
allowance  was,  like  any  other  item  of  the 
account  excepted  to.  Its  correctness  as  a 
charge  was  to  be  tried  the  same  as  though 
that  court  had  had  original  Jurisdiction  of 
the  case.  The  burden,  therefore,  was  on  the 
claimant  to  show  that  the  services  rendered 
by  him  were  such  as  the  law  permits  an  ex- 
tra allowance  for,  and  to  offer  evidence  to 
enable  the  court  to  properly  fix  the  amount 
He  did  neither.  He  was  content  to  rest  up- 
on the  action  of  the  probate  court  But  as 
we  have  held,  that  action  was  open  to  re- 
view and  was  then  the  very  subject  of  re- 
view. It  to  not  necessary  to  here  consider 
flie  effect  of  an  allowance  to  an  administra- 
tor for  extraordinary  services  made  in  a 
proceeding  to  sell  land  by  order  of  court 
nor  a  case  where  a  written  motion  for  al- 
lowance bad  been  filed  in  the  probate  court 
and  notice  given  to  all  Interested  parties, 
for  we  have  no  such  case  before  us. 

It  follows  we  think  clearly  that  the  at- 
tack in  thto  case  upon  the  action  of  the  pro- 
bate court  was  not  a  collateral,  but  a  direct 
atta«dc  and  the  court  of  common  pleas  was 
entirely  Justified  in  so  treating  it  and  In 
Toidering  Judgment  accordingly. 

Judgment  affirmed. 

PRICE,  G.  J.,  and  SHAUCE,  CREW, 
SUMMERS,  and  DAVIS,  JJ.,  concur. 
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TOLEDO  BY.  &  TERMINAL  00.  v.  LIMA 

&  T.  TRACTION  CO. 

TOLEDO,  F.  &  F.  BY.  OO.  T.  PENNSYL- 

VANIA  CO. 

(Supreme  Court  of  Ohio.     Dec.  1,  190&) 

1.  Bailboads  (8  90*)— Stkak  and  Elbctbio 
Lines— Gbadk  Cxossinos. 

The  act  of  April  23,  1904  (97  Ohio  Laws, 
648 ;  sections  3333-1  and  2,  Bev.  St  1908),  hi 
the  eaaea  to  which  it  applies,  defines  the  policy 
of  the  state  to  be  that  the  tracks  of  steam  and 
electric  cars  may  cross  at  grade  only  in  cases  of 
necessity. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Dec  Dig.  I  90.*] 

2.  Raelboadb  (8  90*)— Btbak  and  Bi.Koraio 
Lines— Obadk  Cbossinob. 

The  junior  company  may  not  defeat  the 
operation  of  the  act  by  voluntarily  choosing  a 

glace  of  crossing  at  which  the  grades  cannot 
e  separated,  when  there  is  a  practicable  place 
of  crossing  at  which  the  grades  may  be  sepa- 
rated. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  8  90.*] 
8.  Railboads  (I  90*)— Stkam  and  EucrrBio 

Lines— Gbadb  Cbosbinqs. 

The  act  requires  that  the  cost  of  constmct- 
ing,  and  the  expense  of  maintaining,  the  cross- 
ing defined  by  the  court  shall,  by  its  order,  be 
equitably  apportioned  among  the  parties  intei^ 
ested. 

[Ed.  Note.— For  otter  cases,  see  Railroads, 
Dec.  Dig.  •  00.*] 

4.  Railboadb  (8  91*)— Obadx  Cbobsinos— Ap- 
pobtionuent  of  Expense— Beviiw. 

Although  this  court  will  not  consider  the 
weight  of  evidence  in  such  case,  it  will,  in  a  pro- 
ceeding in  error  to  the  circuit  court,  examine 
the  record  to  see  that  the  order  of  the  circuit 
court  is  in  accordance  with  a  proper  interpreta- 
tion of  the  statute. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  91.*] 
(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court  Lucas  County. 

Error  to  Circuit  Court  Wood  County. 

Action  t>etween  the  Toledo  Railway  &  Ter- 
minal Company  and  the  Lima  &  Toledo  Trac- 
tion Company,  and  between  the  Toledo,  Foa- 
toria  &  Flndlay  Railway  Company  and  the 
Pennsylvania  Company.  From  orders  requir- 
ing construction  of  overhead  crossings,  the 
expenses  to  lie  borne  equally  by  the  two  com- 
panies In  each  case,  the  Toledo  Ballway  ft 
Terminal  Company  and  the  Toledo,  Fostoria 
ft  Findlay  Ballway  Company  bring  error. 
Judgments  affirmed. 

These  cases  began  In  the  court  of  common 
pleas,  by  applications  to  that  court  to  define 
the  mode  In  which  the  junior  company  should 
construct  its  road  in  crossing  that  of  the 
senior  company,  the  applications  being  made 
under  favor  of  the  act  of  April  23,  1904  (97 
Obio  Laws,  p.  648).  The  applications  having 
been  beard  and  determined  In  the  court  of 
common  pleas,  an  appeal  was,  in  each  case., 
taken  to  the  circuit  court  as  authorized  by 
the  concluding  provision  of  the  first  section 
of  the  act     In  that  court  it  was  found,  in 
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each  case,  that  it  is  reasonable  and  prac- 
ticable to  avoid  a  grade  crossing,  and  an  or- 
der was  made  for  the  separation  of  the  cross- 
ings; the  Lima  &  Toledo  Traction  Company 
being  required  to  construct  Its  track  beneath 
that  of  the  senior  company,  and  the  Toledo, 
FoBtorla  &  Plndlay  Company  to  cross  the 
tracks  of  the  Pennsylvania  Company  by  an 
overhead  structure,  and  in  each  case  the 
character  of  the  structure  was  Indicated  by 
speclflcatlonsk  which  are  admitted  to  be  suffi- 
ciently dear  and  complete.  In  both  cases  the 
court  ordered  that  the  initial  costs  of  con- 
stmctioD  and  the  expenses  of  malntouince 
be  borne  equally  by  the  two  companies.  In 
the  latter  case  the  findings  of  the  circuit 
court,  4  to  10,  hicluslve,  raise  a  question 
which  is  peculiar  to  that  case. 

"Fourth.  That  the  section  line  toad  be- 
tween sections  8  and  9  in  Lake  township. 
Wood  county,  Ohio,  is  a  public  highway,  and 
that  the  Toledo,  Postorla  &  Flndlay  Hallway 
Company  has  procured  from  the  commlsslon- 
ers  of  Wood  county,  Ohio,  by  an  order  duly 
entered  upon  the  Journal  of  said  commission- 
ers, the  right  to  use  the  said  section  line 
road  called  the  'Loop  Road,'  for  the  con- 
struction and  operation  of  its  said  line  of 
electric  Interurban  railway  from  the  village 
of  PemberviUe  to  the  north  line  of  Wood 
coonty,  Ohio,  and  one  of  the  requirements  of 
the  grant  is  that  the  electric  road  shall  con- 
form to  the  present  level  of  the  public  high- 
way, wherever  the  tracks  are  laid  in  the 
highway,  which,  at  this  point,  crosses  the 
Pennsylvania  Company's  road  at  grade.  The 
electric  line  is  constructed  upon  private  right 
of  way  the  greater  part  of  the  distance  from 
Pembervllle  to  Walbrldge,  and  turns  into  tbe 
highway  about  89  rods  from  the  proposed 
intersection  of  the  Pennsylvania  Company's 
tracks. 

"Fifth.  At  the  time  of  the  filing  of  the  ap- 
plication herein,  and  at  the  date  of  the  hear- 
ing, tlie  Toledo,  Fostorla  &  Flndlay  Railway 
Company  and  the  Pennsylvania  Company  had 
not  agreed  upon  the  manner  and  mode  of 
crossing  the  tracks  of  the  Pennsylvania  Com- 
pany by  the  tracks  of  the  Toledo,  Fostorla  & 
Flndlay  Railway  Company,  the  electric  line, 
and  the  Pennsylvania  Company  has  declined, 
and  now  resists,  the  installation  of  a  grade 
crossing. 

"Sixth.  At  the  proposed  point  of  intersec- 
tion of  the  two  roads  the  Pennsylvania  Com- 
pany's lines  run  in  a  northwesterly  and 
sontbeasterly  direction,  so  that  the  section 
line  poad  called  the  'Loop  Road'  does  not 
cross  the  railroad  tracks  at  a  right  angle, 
bat  at  an  angle  of  about  86  degrees,  and  a 
grade  crossing  at  this  point  would  be  highly 
dangerous. 

"Seventh.  It  is  entirely  reasonable  and 
practicable  to  present  and  avoid  a  grade 
crossing  at  the  point  of  the  proposed  inter- 
section, and  it  is  mtirely  practicable  and 
reasonable  that  the  grades  be  separated  by 


the  construction,  for  the  electric  line,  of  an 
overhead  crossing.  It  is  not  iH^ctlcable  or' 
reasonable  to  construct  an  undergrade  cross- 
ing of  the  tracks  of  the  Pennsylvania  Com- 
pany. Such  crossing  would  bring  the  trades 
of  the  electric  road  below  high-water  mark, 
and  the  water  would  Interfere  with  the  op- 
eration of  the  road  at  that  point 

"Eighth.  To  carry  the  crossing  overhead 
within  the  limits  of  the  highway  at  this 
point  wonld  be  destructive,  in  part,  of  the 
uses  of  the  road.  The  structure  would  nec- 
essarily occupy  about  22  feet  of  the  width  of 
the  road  for  a  distance  of  about  1,000  feet, 
and  would  necessarily  be  immediately  in 
front  of  a  large  number  of  dwellings  and 
store  buildings,,  and  wonld  Impair  the  access 
of  the  proprietors  thereof  to  the  public  high- 
way. 

"It  would  be  practicable  from  an  engineer- 
ing standpoint  to  construct  and  operate  an 
overhead  crossing  at  this  point  within  the 
limits  of  the  highway,  but  the  damage  to  pri- 
vate property  therefrom  would  be  so  great, 
and  the  prevention  of  such  crossing  by  the 
public  authorities  or  others  by  legal  process 
would  be  so  probable,  that,  if  there  were  no 
other  point  nearby  at  which  an  overhead 
crossing  could  be  constructed  and  operated 
conveniently,  it  would  not  be  reasooabje  and 
practicable  to  prevent  and  avoid  a  grade 
crossing. 

"Ninth.  That  at  points  within  a  distance 
of  600  feet  easterly  from  said  highway  and 
railway  crossing  It  is  reasonable  and  prac- 
ticable to  obtain  a  right  of  way  for,  and  to 
construct  and  operate  an  overhead  crossing 
with  proper  approaches  for,  said  electric 
railroad  over  said  Pennsylvania  Company's 
tracks,  and  such  crossing  need  not  have  any 
greater  curvature  or  lieavler  grades  than  the 
grades  and  curves  of  said  electric  line  of  the 
Toledo,  Fostorla  &  Flndlay  Railway  Company 
at  other  points  upon  its  line.  Such  overhead 
crossing  is  the  mode  that  will  do  the  least 
practicable  Injury  to  the  rights  of  the  Penn- 
sylvania Company. 

"TentlL  That  the  form  of  construction  here- 
in ordered  Is  practicable  and  reasonable,  and 
that  it  is  fair  and  Just  to  divide  the  expense 
as  herein  adjudged." 

The  following  order  followed  the  findings 
of  fact  in  that  case:  "Upon  the  foregoing 
facts  the  court  orders,  adjudges,  and  de- 
crees that  a  grade  crossing  of  the  tracks  of 
the  Pennsylvania  Company  by.  the  track  of 
the  Toledo,  Fostorla  &  Flndlay  Railway 
Company  shall  be,  and  the  same  hereby  is, 
prevented,  except  as  to  the  temporary  cross- 
ing as  hereinafter  provided;  that  the  track 
of  the  said  the  Toledo,  Fostorla  A  Flndlay 
Railway  Company  shall  cross  the  tracks  of 
the  Pennsylvania  Company  by  an  overhead 
structure  composed  of  a  steel  '  span  skew 
bridge  and  the  necessary  approaches  thereto; 
that  said  approaches  shall  be  constructed  by 
an  earthen  flU  of  suffident  width  for  a  slncie 
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track,  and  the  steel  bridge  or  span  shall  be 
lupported  by  concrete  abutments  at  either 
end  of  the  necessary  size  and  style,  and  said 
bridge  aliall  be  built  of  steel  of  sufficient 
width  for  a  single  track,  and  have  sufiBcient 
strength  to  sustain  the  weight  of  the  traffic 
to  be  carried,  with  a  proper  allowance  as  a 
factor  of  safety;  said  steel  structure  to 
weigh  approximately  150,000  pounds,  and  the 
lowest  parts  of  said  bridge  to  dear  the 
rennsylvania  Company's  tracks  at  least  21 
feet  It  1b  further  ordered,  adjudged,  and 
decreed  that  the  cost  of  the  necessary  right 
of  way  for  said  overhead  structure  and  fill, 
from  the  point  where  such  right  of  way 
leaves  the  highway  to  the  point  where  it  re- 
turns to  the  highway,  and  the  cost  of  con- 
structing said  entire  fill  and  structure,  shall 
be  borne  equally  by  both  companies.  That 
the  cost  of  future  maintenance  of  said  entire 
overhead  crossing,  including  approaches,  ties, 
and  rails,  shall  be  borne  alone  by  said  the 
Toledo,  FostoTla  &  Findlay  Railway  Com- 
pany, its  successors  and  assigns,  ezc^t  the 
maintenance  of  the  bridge  span  and  abut- 
ments, which  shall  be  forever  maintained  at 
the  equal  Joint  expense  of  both  companies, 
their  successors  or  assigns.  It  is  further  or- 
dered, adjudged,  and  decreed  that  the  tempo- 
rary grade  crossing  heretofore  Installed,  and 
now  in  operation  under  the  previous  order 
of  this  court,  be  permitted  and  allowed  to 
remain  In  place,  and  to  be  operated  by  said 
electric  line,  without  any  prejudice  what- 
ever to  any  of  the  rights  of  said  the  Penn- 
sylvania Company,  for  a  period  of  six  months 
from  the  date  of  this  decree,  and  the  opera- 
tion thereof  shall  cease,  and  said  crossing 
shall  be  removed,  not  later  than  the  1st  day 
of  July,  A.  D.  1908,  and  upon  the  failure  of 
said  the  Toledo,  Fostorla  &  Findlay  Rail- 
way Company  to  entirely  remove  said  tem- 
porary crossing,  on  or  before  the  said  1st 
day  of  July,  A.  D.  1908,  said  the  Pennsylva- 
nia Company  is  hereby  authorized  to,  and 
It  shall,  remove  said  crossing,  restoring  its 
tracks  to  the  same  condition  wMcb  they 
were  In  prior  to  the  installation  of  said 
crossing,  unless  an  extension  of  time  for 
such  removal  be  granted  by  this  court  or  by 
the  Supreme  Court  It  is  further  ordered, 
adjudged,  and  decreed  that  the  original  cost 
of  the  Installation  of  said  temporary  grade 
crossing,  including  the  cost  of  laying  and  re- 
moving so  much  of  the  track  in  the  highway 
as  must  be  abandoned  If  overhead  crossing 
shall  be  constructed  (but  not  including  the 
cost  of  any  materials  thereof  except  the  cost 
of  the  bridge  over  the  creek  in  the  highway), 
be  borne  and  paid  equally  by  both  of  said 
companies.  It  is  further  ordered,  adjudged, 
and  decreed  that  each  company  shall  pay 
one-half  of  the  costs  of  thia  proceeding,  tax- 
ed at  9 ,  and  in  default  thereof  within 

60  days  from  this  date  that  execution  issue 
for  the  collectloh  thereof." 
In  case  No.  10,958  it  made  the  following 


order  upon  that  subject:  "It  Is  further  or- 
dered that  said  structures  may  be  built,  and 
the  necessary  work  incident  thereto  m^y  be 
done,  by  plaintiff,  and  the  total  cost  thereof, 
including  the  expense  of  removing  said  pil- 
ing, of  temporary  supports  for  track  of  de- 
fendants, and  earth  filling,  as  above  provid- 
ed, and  relaying  of  defendant's  track,  and 
all  other  material  and  labor  necessary  to  com- 
plete said  structures  and  crossing,  shall  be 
borne  and  paid  one-half  by  plaintiff  and  one- 
half  by  the  defendants,  and  shall  be  a  first 
lien  and  charge  against  the  property  of  the 
respective  parties  and  the  assets  of  said  re- 
ceivership. It  is  further  ordered  that  the 
plaintiff  and  defendants  shall  share  equally 
the  cost  of  maintaining  said  crossing  and 
structures.  Ordered,  further,  that  the  costs 
of  this  proceeding  be  paid  one-half  by  plain- 
tiff and  one-half  by  defendants." 

F.  W.  Stevens  and  Selders  &  Cunningham, 
for  plaintiff  in  error  Toledo  Railway  &  Ter- 
minal Company.  Ross  &  Kinder,  for  plain- 
tiff In  error  Toledo,  Fostorla  &  Findlay  Rail- 
way Company.  Smith  &  Beckwith  and  Ca- 
ble &  Parmenter,  for  defendant  in  error 
Lima  &  Toledo  Traction  Company.  Marshall 
&  Fraser,  for  defendant  in  error  Pensylva- 
nla  Company.  George  H.  Warrington,  W. 
C.  Shepherd,  Shotts  &  Millikin,  and  Charles 
I>arlington,  amlci  curiae. 

SHAUCE,  J.  (after  stating  the  facts  as 
above).  The  act  (9T  Ohio  Law,  p.  549)  under 
whose  favor  these  proceedings  were  had  is  as 
follows: 

"Section  1.  That  where  it  becomes  neces- 
sary, outside  the  corporate  limits  of  a  city  or 
village,  for  the  track  of  a  steam,  street  elec- 
tric or  interurban  railroad  company  to  cross 
the  track  of  another  steam,  street,  electric 
or  interurban  raUroad  company,  unless  the 
manner  of  such  crossing  shall  be  'agreed  to 
between  such  companies,  it  shall  be  the  duty 
of  the  court  of  common  pleas  of  the  county 
wherein  such  crossing  is  located,  or  a  Judge 
thereof  in  vacation,  on  application  of  either 
party,  to  ascertain  and  define  by  its  decree 
the  mode  of  such  crossing  which  will  inflict 
the  least  practical  injury  upon  the  rights  of 
the  company  owning  or  operating  the  road 
which  is  intended  to  be  crossed;  and,  if  in 
the  Judgment  of  such  court  or  such  Judge 
thereof.  It  is  reasonable  and  practicable  to 
avoid  a  grade  crossing.  It  shall  by  Its  process 
prev«it  a  crossing  at  grade;  but  In  deter- 
mining the  mode  of  such  crossing,  no  grade 
shall  be  required  to  exceed  the  established 
maximum  or  ruling  grade  governing  the  op- 
eration  by  motive  power  of  that  division  or 
part  of  the  company  on  which  the  improve- 
ment is  to  be  made,  without  the  consent  of 
the  company;  nor  shall  either  company's 
tracks  be  required  to  be  placed  below  high- 
water  mark.  The  court  shall,  in  Its  order, 
equitably  apportion  the  initial  expense  of 
such  construction  or  crossing  and  the  expense 
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of  maintenance  thereof  among  tbe  parties  In- 
terested. Any  party  feeling  Itself  aggrieved 
by  the  decision  of  said  court  shall  have  the 
right  of  appeal  as  in  other  civil  cases. 

"Sec.  2.  Nothing  in  this  act  shall  prevent 
any  railroad  company  from  laying  additional 
tracks  at  existing  crosslnga." 

The  validity  of  the  act  is  not  questioned. 
Indeed  it  is  not  left  In  doubt,  since  the  deci- 
sion of  this  court  In  Lake  Shore  &  Michigan 
Southern  Ry.  C!o.  v.  Cincinnati,  S.  &  O.  Ry. 
Co.,  30  Ohio  St.  604.  It  Is  an  exercise  of  the 
police  power  of  the  state  for  the  protection 
of  the  lives  and  limbs  of  those  who  operate 
trains  and  electric  cars,  and  of  those  who 
travel  upon  them.  A  consideration  of  the 
Interests  of  carrying  companies  may  not  have 
contributed  to  the  passage  of  the  act,  but 
those  interests  are  sufficiently  guarded.  The 
brief  filed  on  behalf  of  the  Pennsylvania 
Company  Is  attractive  because  of  its  insist- 
ence that  It,  and  all  other  carriers,  shall  be 
required  to  perform  fully  the  enjoined  duty 
to  employes  and  to  the  public.  In  view  of 
the  longevity  of  corporations  and  the  dur- 
ability of  bridges  of  modern  construction,  and 
the  damages  which  result  from  tbe  many  col- 
lisions occurring  at  grade  crossings,  the  at- 
titude of  that  company  may  also  be  entirely 
consistent  with  the  most  comprehensive  view 
of  its  own  interests. 

While  the  act  is  not,  in  all  respects,  so 
complete,  or  so  clear,  as  to  entitle  it  to  be  re- 
garded as  a  model  for  future  legislation,  the 
provisions  involved  in  these  cases  are  quite 
clear.  The  act  plainly  declares  the  policy  of 
the  state  to  be  against  crossings  at  grade. 
That  conclusion  necessarily  results  from  the 
provision  that  the  court  shall  prevent  grade 
crossings  whenever  it  is  reasonable  and  prac- 
ticable to  do  so.  The  court  Is  expressly  re- 
quired to  apportion  ratably,  among  the  par- 
ties interested,  both  the  costs  of  constructing 
the  crossing  and  the  expenses  of  maintaining 
it  In  this  respect  it  applies  the  principle  of 
former  legislation,  which  'was  interpreted  and 
approved  in  the  case  above  referred  to.  We 
cannot  say  that  the  equitable  apportion  of 
these  costs  and  expenses  must  necessarily  be 
their  equal  apportionment,  as  was  ordered  in 
the  present  cases.  But  here  was  no  evidence 
tending  to  show  that  their  equal  apportion- 
ment would  be  inequitable,  and  the  court  fol- 
lowed the  natural  presumption  that  the  sepa- 
ration of  the  grades  would  result  to  the  equal 
benefit  of  the  parties  interested,  and  that 
they  should  contribute  equally  to  the  accom- 
plishment of  the  purposes  for  which  the  stat- 
ute was  enacted.  In  all  respects  which  are 
material  to  any  question  here  presented,  the 
act  Is  substantially  the  same  as  that  enacted 
in  the  state  of  Pennsylvania  in  the  year  1871. 
The  act  has  been  rq>eatedly  construed  and 
applied,  by  tbe  Supreme  Court  of  that  state, 
consistently  with  its  obvious  purpose  to  put 


an  end  to  grade  crossings  in  the  cases  to 
which  It  applies.  Indeed  the  frequency  with 
which  that  court  has  reiterated  the  same 
views  can  be  explained  only  by  the  persist- 
ency of  the  courts  of  first  Instance  in  that 
state  in  finding  that  it  was  not  practicable 
to  avoid  grade  crossings,  thus  calling  upon 
the  Supreme  Court  to  intervene  to  the  end 
that  the  obvious  purpose  of  the  statute  might 
be  permanently  realized,  and  that  its  provi- 
sions might  not  be  evaded  by  artifice  or  by 
Improper  interpretation.  It  Is  true  that  the 
Legislature  has  not  seen  fit  to  authorize  the 
intervention  of  the  courts  to  determine  the 
matter  of  crossings,  except  In  cases  where  the 
companies  are  unable  to  agree  with  respect 
thereto,  and  counsel  for  the  Toledo  Terminal 
Company  Insist  that  the  courts  were  without 
Jurisdiction  in  the  case  to  which  it  is  a  par- 
ty, because  the  inability  of  the  companies  to 
agree  does  not  appear.  The  statute  does  not 
require  a  disagreement  leading  to  violence. 
A  sufficient  disagreement  appears  in  the 
briefs  before  us,  and  In  the  divergent  views 
respecting  their  rights,  which  were  present- 
ed in  the  courts  below. 

Counsel  for  the  Toledo,  Fostorla  &  Find- 
lay  Railway  Company  urge  that  the  order  of 
the  circuit  court,  in  the  case  to  which  It  Is  a 
party,  is  erroneous,  because  the  company 
had  a  right  to  locate  its  road  In  the  highway, 
with  the  consent  of  the  commissioners  of  the 
county;  that  the  court  could  not  order  an 
overhead  crossing  in  the  highway  where,  ac- 
cording to  its  own  finding,  it  would  be  a 
source  of  Interruption  to  public  travel,  and 
that  the  court  was  without  power  to  change 
the  place  of  crossing.  Paraphrased,  the  prop- 
osition seems  to  be  that  the  Junior  company 
may  defeat  the  operation  of  tbe  statute  by 
voluntarily  choosing  a  place  of  crossing  at 
which  It  will  not  be  practicable  to  separate 
the  grades.  The  circuit  court  very  properly 
concluded  that  the  conditions  which  would 
forbid  an  overhead  crossing  must  not  be  vol- 
untarily chosen  by  the  company,  and  it  en- 
joined the  crossing  at  grade,  because  practi- 
cal opportunities  for  an  overhead  crossing 
were  at  band.  The  point  was  so  disposed  of 
in  Perry  Co.  Railroad  Extension  Company  v. 
N.  &  S.  Valley  Railroad  Company,  150  Pa. 
194,  24  Atl.  709.  Though  we  are  not  charged 
with  the  duty  of  weighing  conflicting  evi- 
dence for  the  purpose  of  determining  Its 
weight,  we  have  examined  the  records  In 
these  cases  to  see  that  the  proceedings  of  the 
circuit  courts  are  in  accordance  with  the  pro- 
visions and  purpose  of  the  statute,  that  their 
findings  of  fact  are  sustained  by  substantia! 
evidence,  and  that  they  support  the  orders 
which  the  courts  made. 

Judgments  affirmed. 

PRICE,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 
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(Supreme  Court  of  Ohio.     Nor.  10,  1908.) 

MuniCIPAL     COBFORATIONB    (g    094*)— -AOITON 

BT  Taxfatkb  —  Unauihobizkd   Exfenoi- 

TtTBIS. 

A  resident  taxpayer,  owning  property  with- 
in an  incorporated  village,  subject  to  be  taxed 
for  the  support  of  the  revenues  of  the  village,  in 
which  village  there  is  no  solicitor  nor  other  legal 
counsel  whose  duties  require  him,  in  the  name 
of  the  corporation,  to  apply  to  a  court  to  re- 
strain the  illegal  use  of  the  funds  of  the  corpo- 
ration, ia  not  without  legal  capacity  to  main- 
tain, for  himself  and  on  behalf  of  the  village,  an 
action  against  the  municipal  authorities  to  en- 
Join  the  unauthorized  expenditure  of  the  funds 
of  the  village. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  2162;    Dec.  Dig.  i 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Pike  County. 

Action  by  6.  Si  Hagans  against  A.  O. 
Pierce  and  Samuel  F.  Hunter.  Judgment 
sustaining  a  demurrer  to  the  petition  was  re- 
versed in  the  circuit  court,  and  defendants 
bring  error.    Affirmed. 

The  action  below  was  brought  by  the  de- 
fendant In  error,  6.  S.  Hagans,  a  taxpayer, 
against  the  plaintiff  in  error  A.  C.  Pierce,  as 
clerk  of  the  village  of  Plketon,  and  Samuel 
F.  Hunter,  In  Injunction,  to  prevent  an  al- 
leged misapplication  of  the  corporate  funds 
of  the  Tillage.  In  substance,  the  amended 
petition  of  the  plaintiff  below  set  forth  that 
he  is  a  resident  taxpayer  of  the  Incorporated 
village  of  Plketon,  Ohio,  the  owner  of  prop- 
erty on  the  tax  duplicate  of  the  village,  which 
property  has  heretofore  been  and  will  here- 
after be,  taxed  for  the  revenues  of  the  vil- 
lage ;  that  the  village  has  not  now,  and  never 
has  bad,  a  village  solicitor  or  other  legal 
counsel  whose  duty  requires  him.  In  the  name 
of,  and  in  behalf  of,  the  village,  to  apply  to  a 
court  for  an  injunction  to  restrain  the  misap- 
plication of  funds  of  the  corporation  or  the 
abuse  of  corporate  powers,  and  for  such  rea- 
■(XI  the  plaintiff,  as  a  resident  taxpayer  of 
the  Tillage,  brings  this  action  on  behalf  of 
said  municipal  corporation.  April  16,  1906, 
the  council  of  the  village  passed  the  resolu- 
tion which  follows:  "Whereas,  the  Incorpo- 
rated Tillage  of  Plketon  is  about  to  become 
Involved  In  litigation,  and  it  will  be  necessary 
to  retain  counsel  to  maintain  the  rights  of 
said  village;  therefore,  be  it  resolved  by  the 
Tillage  council  of  the  Incorporated  Tillage  of 
Plketon,  Ohio,  that  a  committee  of  one  be  ap- 
pointed to  look  after  said  matter,  and  that 
there  be  set  aside  of  the  general  funds  of 
said  Tillage  the  sum  of  seventy-five  dollars, 
and  that  the  derk  is  hereby  ordered  to  Issue 
on  the  treasurer  of  said  village,  payable  to 
said  committee  of  one,  to  be  appointed  at 
once  by  the  mayor,  and  that  said  committee 
of  one  Is  hereby  Instructed  to  report  to  coun- 
cil  his   proceedings   In   this   behalf."     The 


mayor  thereupon  appointed  the  defendant 
Samuel  F.  Hunter  as  a  committee  of  one  to 
receive  said  order;  said  Hunter  being  at  the 
time  a  member  of  said  council.  It  is  not  true 
that  the  village  Is  about  to  become  Involved 
In  litigation,  and  that  It  will  be  necessary  to 
retain  counsel  to  protect  Its  rights,  but  the 
resolution  Is  nothing  more  than  a  subter- 
fuge, and  is  a  scheme  to  obtain  $75  from  the 
village  treasury  with  which  to  pay  the  obli- 
gations of  said  Hunter  and  others,  as  mem- 
bers of  the  council,  in  a  certain  proceeding  in 
mandamus,  wherein  said  Hunter  and  others 
were  respondents,  and  in  which  proceeding, 
by  the  decision  of  this  court,  a  judgment  was 
rendered  against  the  said  respondents  In 
their  Individual  capacity,  which  judgment,  at 
the  time  of  the  passage  of  said  resolution, 
had  been  paid.  The  resolution  Is  without 
legal  effect  because  the  fund  from  which  the 
proposed  money  was  to  be  drawn  was  at  the 
time  largely  overdrawn,  and  the  clerk  of  the 
village  had  not,  before  the  passage  of  the 
resolution,  nor  since,  certified  to  the  clerk 
that  the  money  required  was  In  the  treasury 
of  the  village  to  the  credit  of  the  fund  from 
which  It  was  to  be  drawn,  and  not  appro- 
priated for  any  other  purpose;  nor  did  the 
clerk  certify  that  a  levy  had  been  made  by 
the  council  and  placed  upon  the  tax  dupli- 
cate, and  the  money  provided  by  the  resolu- 
tion in  process  ot  collection.  Said  Hunter 
will  demand  from  the  clerk  an  order  for  said 
sum,  and  said  clerk  will  issue  to  him  such 
order  unless  enjoined,  and  plaintiff  Is  without 
any  remedy  at  law  to  prevent  such  misap- 
plication of  corporate  funds.  Plaintiff  prays 
injunction.  To  the  amended  petition  a  de- 
murrer was  sustained  by  the  court  of  com- 
mon pleas,  on  the  ground  that  the  plaintiff 
was  without  legal  capacity  to  maintain  the 
action,  and  rendered  Judgment  for  defendant 
below.  This  Judgment  was  reversed  by  the 
circuit  court,  for  error  in  sustaining  the  de- 
murrer, and  the  cause  remanded  to  the  com- 
mon pleas  for  further  proceedings.  The  de- 
fendants below  now  seek  a  reversal  by  this 
court  of  the  Judgment  of  the  circuit  court  and 
an  affirmance  of  that  of  the  common  pleas. 

Eylar  ft  Douglas,  for  plaintiffs  In  error. 
Dougherty  ft  Moore,  for  defendant  In  error. 

SPEAR,  J.  (after  stating  the  facts  as 
above).  The  only  question  presented  by  the 
record  is  as  to  the  capacity  of  the  plaintiff  in 
the  common  pleas  to  maintain  his  action. 
It  is  insisted,  as  against  the  judgment  of  the 
circuit  court,  that  the  action  below  cannot  be 
maintained  because  the  statute  (sections  1777, 
1778,  Rev.  St.  1908)  expressly  forbids  it,  and 
because  the  common  law  affords  no  authority 
for  its  prosecution. 

Pertinent  provisions  of  those  sections  (1 
Bates'  Ann.  St  pp.  959,  960),  are: 

"Section  1777.  He  [the  city  solicitor]  shall 
apply  in  the  name  of  the  corporation,  to  a 
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ocmxt  of  comx>etent  Jurisdiction  for  an  order 
of  Injunction  to  restrain  tlie  misapplication 
of  funds  of  the  corporation,  or  tbe  abuse  of 
Its  corporate  iMwers,  or  the  execution  or  per- 
formance of  any  ccmtract,  made  in  behalf  of 
the  corporation  in  contravention  of  the  laws 
or  ordinance  governing  the  same,  or  which 
was  procured  by  fraud  or  corruption- 

"Sec.  1T78.  In  case  he  fail  upon  the  re- 
cniest  of  any  taxpayer  of  the  corporati<m  to 
make  the  application  provided  for  in  tbe  pre- 
ceding section,  it  shall  be  lawful  for  such 
taxpayer  to  institute  suit  for  such  purposes 
in  his  own  name,  on  behalf  of  the  corpora- 
tion; provided  that  no  such  suit  or  proceed- 
ing shall  be  entertained  by  any  court  until 
such  request  shall  have  been  first  made  In 
writing;  and,  further,  provided  that  no  such 
suit  or  proceedings  shall  be  entertained  by 
any  court  until  such  taxpayer  upon  motion 
of  the  solicitor  or  corporation  counsel  shall 
have  given  security  for  tlie  costs  of  the  pro- 
ceeding." 

It  seems  fairly  clear  that  these  sections 
cannot  have  application  to  tbe  case  at  bar. 
They  treat  of  a  situation  which  Is  essential- 
ly different.  Their  terms  presuppose  the 
presence  of  a  solicitor,  an  officer  on  whom 
the  request  to  begin  a  suit  can  be  made. 
The  petition  shows  that  the  village  of  Pike- 
ton  bad  no  solicitor.  It  was  Impossible, 
therefore,  to  comply  with  that  requirement. 
The  Inhibition  that  no  such  suit  shall  be 
entertained  by  any  court  until  a  request 
shall  have  been  first  made  upon  the  solicitor 
In  writing,  and  until  the  taxpayer  shall  have 
^ven  security  for  costs,  necessarily,  we 
think,  means  a  suit  brought  by  favor  of 
those  sections,  one  in  which  It  is  possible  to 
make  an  eftort  to  Invoke  the  action  of  a  law 
oflScer  representing  the  corporation,  and  not 
a  suit  brought  without  relying  upon  the  stat- 
ute, and  one  in  which  such  request  Is  im- 
possible. The  restrictions  here  Imposed  may 
well  be  treated  as  provisions  to  regulate  the 
practice  in  cases  where  reliance  Is  had  upon 
tbe  statute  to  prevent  the  Inconsiderate 
bringing  of  actions  by  dissatisfied  taxpayers, 
and  the  consequent  piling  up  of  costs  against 
tbe  munictpaitty  in  cases  of  doubtful  merit 
It  may  perhaps  be  matter  of  surprise  that 
this  effort  at  regulation  did  not  go  farther 
and  cover  tbe  entire  ground  of  actions  by 
taxpayers  to  prevrat  Illegal  expenditures  by 
municipalities  of  all  grades,  but  that  omis- 
sion does  not  afford  ground  for  the  conclu- 
sion that  these  enactments  were  Intended  to 
cover  cases  not  necessarily  within  their  terms. 
These  provisions  first  appear  in  our  statutes 
by  the  act  of  March  3,  1860,  entitled:  "An 
act  relating  to  cities  of  the  first  class  having 
«  ocpulatlon  exceeding  eighty  thousand  in- 
habitants." 67  Ohio  Laws,  p.  16.  Tbe  nat- 
ural inference  would  seem  to  be  that,  in  the 
Judgment  of  the  Oeneral  Assembly,  such  reg- 
ulation as  Is  by  these  sections  provided  did 
not  then  appear  to  be  necessary  in  the  munic- 
ipalities of  the  state  having  a  population  of 


80,000  or  lees.  It  may  be  added  that  the 
case  of  the  plaintiff  below  does  not  purport 
to  be  brought  under  the  sectione  of  the  stat- 
ute quoted. 

We  come  now  to  a  consideration  of  tbe 
claim  that  tbe  plaintiff  below  had  at  com- 
mon law  no  legal  capacity  to  sue,  either  on 
his  own  behalf  or  on  behalf  of  the  corpora- 
tion. This  proposition  implies  that,  until  the 
act  of  March  3,  1860,  there  was  no  power  on 
the  part  of  taxpayers  residing  and  owning 
property  subject  to  taxation  within  any  mu- 
nicipality of  the  state,  who  could  have  a 
standing  in  any  court  to  ask  such  court  to 
restrain  the  unlawful  expenditure  of  corpo- 
rate funds  by  the  municipal  authorities,  or 
the  incurring  illegally  of  corporate  obliga- 
tions by  them  necessarily  resulting  In  in- 
creased burdens  of  taxation,  and  that  after 
the  date  above  stated,  and  until  tbe  amend- 
ment enacted  some  years  later,  resident  tax- 
payers of  all  municipalities  of  a  population 
of  not  over  80,000  were  lacldng  In  such 
right.  The  proposition  Is  at  least  a  startling 
one,  and  as  a  first  inquiry  occurs  the  ques- 
tion why  such  resident  taxpayers  should  not 
have  such  standing.  They  are  members  of 
the  corporation  itself,  units  making  in  the 
aggregate  the  entire  corporation,  and  thus 
necessarily  possessing  an  Interest  In  the  cor- 
porate funds  and  property.  Their  individual 
items  of  property  situate  therein  are  units 
of  tbe  whole,  and  together  constitute  a  large 
integral  part,  if  not  the  entire  body,  on 
which  the  burdens  of  taxation  are  imposed. 
Speaking  in  the  enlarged  sense,  the  corpora- 
tion is  the  trustee  and  the  Inhabitants  tbe 
cestuis  que  trust  If  the  corporation  were 
a  private  one,  there  could  be  no  doubt  of  the 
power  to  sue.  Can  any  situation  involving 
only  property  be  imaged  whe^je  a  stronger 
claim  for  relief  can  be  made  upon  a  court 
of  equity?  It  is  not .  easy  to  suggest  one. 
Nor  is  tbe  question  a  new  one  In  this  stat& 
It  is  observed  by  Gllmore,  J.,  In  Cincinnati 
Street  R.  R.  Co.  v.  Smith,  29  Ohio  St  291, 
treating  of  the  sections  of  the  statute  here- 
inbefore referred  to,  that:  "The  sections  do 
not  provide  remedies  that  were  previously 
unknown.  Courts  of  equity  had  long  taken 
Jurisdiction  and  granted  Injunctions  in  sddi 
cases,  when  properly  presented  by  Interested- 
Individuals,  whose  rights  were  put  in  Jeop- 
ardy by  the  illegal  or  unauthorized  acts,  or 
threatened  acts,  of  munldpai  corporations." 
And  in  Weir  v.  Day,  35  Ohio  St.  143,  a  suit 
Involving  the  right  of  a  resident  taxpay»  to 
enjoin  an  alleged  illegal  use  of  a  school- 
house  by  a  board  of  education,  Mcllvalne, 
J.,  observes:  "It  is  also  suggested  that  the 
plaintiff  has  not  shown  an  Injury  to  himself. 
As  a  resident  taxpayer  In  the  district,  and 
hence  a  quasi  corporator,  it  is  his  legal  right 
to  have  the  corporate  pi^erty  used  solely 
for  corporate  purposes;  and  any  diversion 
of  the  property  to  other  uses  is  an  Injury  to 
him  In  law.    And  in  addition  to  this,  tbe 
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(mantborized  WK  to  which  this  property  was 
devoted,  necessarily  results  In  damage  to  a 
greater  or  less  degree,  to  say  nothing  of  the 
risks." 

We  think,  also,  that  the  general  trend  of 
Judicial  opinion  In  this  state  Is  consistent 
with,  the  proposition  that  sections  1777  and 
1778  do  not  apply  where  there  is  no  solicitor, 
and  that  a  resident  taxpayer  may,  for  him- 
self and  the  corporation,  seek  to  enjoin  the 
illegal  use  of  corporate  funds  and  property, 
and  cite  in  support  thereof  the  following 
cases:  Hensly  v.  City  of  Hamilton,  3  Ohio 
■  Clr.  Ct  R.  201 ;  Cope  v.  Village  of  WellsvlUe, 
25  Wkly.  Law  Bui.  250;  Klssell  v.  Village  of 
Columbus  Grove,  34  Wkly.  Law  Bui.  50,  affirm- 
ed 53  Ohio  St  650, 44  N.  B.  1140 ;  Wood  v.  Vil- 
lage of  Pleasant  Bldge,  12  Ohio  Clr.  Ct  R. 
177;  Hallock  v.  City  of  Columbus,  1  Ohio 
N.  P.  (N.  S.)  206:  Smith  v.  Village  of  Bock- 
ford,  4  Ohio  N.  P.  (N.  S.)  613.  See,  also, 
dissenting  oplidon  of  Dempsey.  J.,  In  Cin- 
cinnati V.  Ferguson,  12  Ohio  S.  &  C.  P.  Dec. 
488,  600.  Toung  v.  Wilson  et  al.,  a  case  dis- 
posed of  by  the  Brown  county  circuit  court 
In  the  year  1893,  holds  the  opposite  doctrine. 
The  decisions  of  that  court  are  deserving  of 
high  respect,  but  they  are  persuasive  only.  A 
case  from  the  Pike  county  circuit  court  Is  also 
cited  as  sustaining  the  contention  of  plaintiff 
in  error.  It  seems  not  to  do  so.  The  point 
of  the  capacity  of  the  plaintiff  to  maintain 
the  action  does  not  appear  to  have  been  pass- 
ed upon  by  either  the  common  pleas  or  cir- 
cuit court  The  general  right  of  the  resident 
taxpayer  to  maintain  an  action  of  this  char- 
acter is  recognized  by  a  number  of  decisions 
of  courts  in  other  Jurisdictions.  Bromley  v. 
Smith,  1  Sim.  9;  Paterson  v.  Bowes,  4 
Grant's  Chy.  170;  Hanson  t.  Hunter,  86 
Iowa,  722,  48  N.  W.  1005,  53  N.  W.  84;  City 
of  Richmond  v.  Davis,  103  Ind.  440,  8  N.  E. 
130;  Crampton  v.  Zabrlskie,  101  U.  S.  601, 
25  Ij.  Ed.  1070.  In  the  case  last  cited,  opin- 
ion by  Mr.  Justice  Field,  it  is  held  that:  "Of 
the  right  of  resident  taxpayers  to  Invoke  the 
Interposition  of  a  court  of  equity  to  prevent 
an  Illegal  disposition  of  the  moneys  of  the 
county,  or  the  illegal  creation  of  a  debt 
which  they,  In  common  with  other  property 
holders  of  the  county,  may  otherwise  be  com- 
pelled to  pay,  there  is  at  this  day  no  serious 
question.  The  right  has  been  recognized  by 
the  state  courts  In  numerous  cases;  and, 
from  the  nature  of  the  powers  exercised  by 
municipal  corporations,  the  great  danger  of 
their  abuse,  and  the  necessity  of  prompt  ac- 
tion to  prevent  irremediable  Injuries  it  would 
seem  eminently  proper  for  courts  of  equity 
to  Interfere,  upon  the  application  of  the  tax- 
payers of  a  county,  to  prevent  the  consum- 
mation of  a  wrong,  when  the  officers  of  those 
corporations  assume,  In  excess  of  their  pow- 
ers, to  create  bprdens  upon  property  holders. 
Certainly,  lii  the  absence  of  legislation  re- 
stricting the  right  to  Interfere  in  such  cases 
to  public  officers  of  the  state  or  county,  there 
would  seem  to  be  so  substantial  reason  why. 


a  bill  by  or  on  behalf  of  Individual  taxpayers 
should  not  be  entertained  to  prevent  the  mis- 
use of  corporate  powers.  The  courts  may  be 
safely  trusted  to  prevent  the  abuse  of  their 
process  in  such  cases,  Those  who  desire 
to  consult  the  leading  authorities  on  this 
subject  will  find  them  stated  or  referred  to 
In  Mr.  Dillon's  excellent  treatise  on  the  Law 
of  Municipal  Cori>oratlons." 

The  principle  Is  also  recognized  by  a  num- 
ber of  text-book  authors  of  acknowledged 
authority,  and  by  a  number  of  digests.  1 
Pomeroy's  Eq.  Jur.  (2d  Ed.)  8  273;  2  Dil- 
lon's M.  C  (4th  Ed.)  {  914 ;  21  Ency.  of  P.  & 
P.  471;  20  Am.  &  Eng.  Ency.  of  Law,  1231; 
Ellis'  Munlc.  Code,  343.  Ckransel  on  both 
sides  have  been  diligent  in  bringing  to  our 
attention  many  authorities,  all  of  which  we 
have  examined.  A  further  review,  however, 
does  not  seem  called  for.  A  class  of  cases 
seems  to  support  the  contention  of  counsel 
for  plalntlfC  in  error,  but  many  of  them  are 
cases  where  a  taxpayer  sought  wholly  in  his 
own  name,  and  without  assuming  to  repre- 
sent others,  or  the  corporation  itself,  and 
where  his  Interests  were  not  distinct  from 
those  of  all  other  taxpayers  of  the  munlcl-. 
pallty  or  district.  The  distinction  betwe^i 
such  a  case  and  the  one  at  bar  Is  manifest. 
And,  as  between  the  cases  which  seem  to 
deny  the  resident  taxpayer  the  right  to  sue, 
and  the  holdings  in  our  own  state  and  else- 
where which  sustain  that  right,  it  is  clear- 
ly our  duty  to  follow  the  latter.  If  the  resi- 
dent taxpayer  may  not  maintain  such  an  ac- 
tion, then  no  one  can,  and  the  municipal  au- 
thorities may  plunder  to  their  hearts'  con- 
tent so  long  as  they  observe  legal  forms  and 
escape  the  clutches  of  the  criminal  law,  and 
nobody  shall  say  them  nay.  This  right  is 
not  better  stated  than  by  Judge  Dillon  In  the 
section  before  cited:  "In  this  country  the 
right  of  property  holders  or  taxable  inhabi- 
tants to  resort  to  equity  to  restrain  munlcl- 
I>al  corporations  and  their  officers  from  tran- 
scending their  lawful  powers  or  violating  their 
legal  duties  in  any  mode  which  will  Inju- 
riously affect  the  tastpayers — such  as  making 
an  unauthorized  appropriation  of  the  corpo- 
rate funds,  or  an  illegal  or  wrongful  dlspoti- 
tlon  of  the  corporate  property,  or  levying  and 
collecting  void  and  illegal  taxes  and  assess- 
ments upon  real  property,  under  circum- 
stances presently  to  be  explained — has,  with- 
out the  aid  of  statute  provision  to  that  ef- 
fect, been  affirmed  or  recognized  in  numerous 
cases  in  many  of  the  states.  It  is  the  pre- 
vailing, we  may  now  add  almost  universal, 
doctrine  on  this  subject  It  can,  we  think,  be 
vindicated  ui)on  principle,  in  view  of  the 
nature  of  the  powers  exercised  by  municipal 
corporations  and  the  necessity  of  affording 
easy,  direct,  and  adequate  preventive  relief 
against  their  misuse.  It  is  better  that  those 
immediately  afTected  by  corporate  abuses 
should  be  armed  with  the  power  to  Interfere 
directly  In  their  own  names  than  to  compel 
them  to  rely  upon  the  action  of  a  distant 
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state  offlcer.  The  equity  Jurisdiction  may,  In 
BQcb  cases,  usually  rest  upon  fraud,  breach 
of  trust,  multiplicity  of  suits,  or  the  inade- 
quacy of  the  ordinary  remedies  at  law. 
*  *  *  The  doctrine  *  •  ♦  is  support- 
ed by  an  analogy  supplied  by  a  settled  rule 
of  equity  applicable  to  private  corporations. 
In  these  the  ultimate  cestuls  que  trust  are 
the  stockholders.  In  municipal  corporations 
the  cestuls  que  trust  are.  In  a  substantial 
sense,  the  Inhabitants  embraced  within  tbeir 
limits.  In  each  case  the  corporation,  or  Its 
governing  body,  Is  a  trustee.  If  the  govern- 
ing body  of  a  private  corporation  Is  acting 
ultra  vires  or  fraudulently,  the  corporation 
Is  ordinarily  the  proper  party  to  prevent  or 
redress  the  wrong  by  appropriate  action  or 
suit  in  the  name  of  the  corporation.  But  If 
the  directors  will  not  bring  such  an  action, 
our  Jurisprudence  is  not  so  defective  as  to 
leave  creditors  or  shareholders  remediless, 
and  either  creditors  or  shareholders  may  In- 
stitute the  necessary  suits  to  protect  their 
respective  rights,  making  the  corporation, 
and  the  directors  defendants.  This  is  a  nec- 
essary and  wholesome  doctrine.  Why  should 
a  dltferent  rule  apply  to  a  municipal  corpora- 
tion? If  the  property  or  funds  of  such  a 
corporation  be  Illegally  or  wrongfully  inter- 
fered with,  or  Its  powers  be  misused,  ordi- 
narily the  action  to  prevent  or  redress  the 
wrong  should  be  brought  by  and  in  the  name 
of  the  corporation.  But  If  the  officers  of  the 
corporation  are  parties  to  the  wrong,  or  if 
they  will  not  discharge  their  duty,  why  may 
not  any  Inhabitant,  and  particularly  any  tax- 
able Inhabitant,  be  allowed  to  maintain,  In 
behalf  of  all  similarly  situated,  a  class  suit 
to  prevent  or  avoid  the  Illegal  or  wrongful 
act?  Such  a  right  Is  especially  necessary  In 
the  case  of  municipal  and  public  corpora- 
tions, and  if  it  be  denied  to  exist,  they  are 
liable  to  be  plundered,  and  the  taxpayers  and 
property  owners  on  whom  the  loss  will  event- 
ually fall  are  without  effectual  remedy." 

A  very  learned  discussion  of  the  subject  is 
given  in  88  Cyc.  pp.  1732,  1738,  and  a  large 
number  of  decisions  of  state  courts  are  cited, 
some  of  the  older  cases  of  which  seem  to 
restrict  the  right  of  a  taxpayer  to  maintain 
an  action  to  situations  where  he  Is  injurious- 
ly affected  In  some  way  different  from  tax- 
payers generally,  others  holding  that,  as 
against  municipal  corporations,  the  right  of 
action  is  confined  to  Instances  where  the  mu- 
nicipal authorities  have  neglected  to  act,  and 
then  only  after  request  to  do  so,  unless  the 
circumstances  show  that  such  a  demand 
would  be  unavailing,  but  many  cases  are  cit- 
ed to  the  effect  that,  while  taxpayers  cannot 
contest  municipal  ordinances  or  acts  merely 
upon  the  ground  that  they  are  unauthorized 
and  invalid,  they  may  Judicially  contest  the 
validity  of  any  official  act  which  directly  af- 
fects prejudicially  their  rights  as  taxpayers 
by  Increasing  the  burden  of  taxes  or  other- 


wise, and  the  great  weight  of  authority,  says 
the  commentator,  "is  that,  if  such  action  be 
Illegal  or  unauthorized,  taxpayers  may  sue  to 
restrain  it  without  showing  any  special  In- 
jury different  from  that  sustained  by  other 
taxpayers."  The  later  cases  seem  to  tend  to 
the  more  liberal  doctrine,  and,  taken  as  a 
whole,  we  do  not  regard  the  discussion  as  at 
war  with  the  conclusions  we  have  reached 
In  the  present  case,  but  rather  affording  sup- 
port to  them. 

Our  holding  Is  that  a  resident  taxpayer  of 
a  village,  having  no  solicitor,  who  owns  prop; 
erty  within  the  village  subject  to  taxation,' 
may  maintain,  for  himself  and  the  village,  an 
action  to  restrain  the  misapplication  by  the 
municipal  authorities  of  the  funds  of  the  cor- 
poration. 

The  plaintiff  below  had  legal  capacity  to 
maintain  the  action.  His  amended  petition 
states  a  cause  of  action.  The  sustaining  of 
the  demurrer  to  that  pleading  was  erroneous, 
and  the  Judgment  of  the  circuit  court  revers- 
ing that  holding  will  be  affirmed. 

PRICE,  C.  J.,  and  SHAUCK,  CREW,  and 
SUMMERS,  JJ.,  concur. 


on  N.  T.  467) 
PEOPLE  v.  BRIGGS. 
(Court  of  Appeals  of  New  York.    Dec.  1,  1008.) 

1.  Pood  (J  2*)— Certification  of  Milk— Va- 
LiDiTT  OF  Statute. 

Agricultural  Law  (Laws  1883,  p.  661,  c. 
338),  as  amended  by  Laws  1004,  p.  1380,  c. 
566,  I  22,  providing  that  milk  shall  not  be  sold 
as  certified  milk,  unless  it  is  conspicuously  mark- 
ed with  the  name  of  the  "association"  certify- 
ing it,  is  invalid,  in  that  it  falls  to  designate  the 
association  by  which  the  certification  ii  to  be 
made. 

[Ei.  Note.— For  other  cases,  see  Food,  Cent. 
Dig.  J  2;   Dec.  Dig.  I  2.*] 

2.  Statutes  (i  241*)— Constbuctiow— Penal 
Statutes. 

In  construing  penal  statutes,  the  ooarts  will 
not  go  beyond  the  clear  meaning  of  the  statute 
in  order  to  spell  ont  a  new  offense,  not  clearly 
indicated  by  the  ordinary  meaning  of  the  words 
nsed. 

[EM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  g|  822,  328;   Dec.  Dig.  I  241.*] 

3.  Statutes  (8  46*)  —  Constbuction- Doubt- 
ful AND  uncertain  Pbovisions. 

If  a  statute  is  doubtful  and  uncertain,  or 
IS  such  as  to  make  it  difficult  or  impossible  to 
comply  with  its  provisions,  it  will  be  held  in- 
valid. 

[EU.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  46,  47;   Dec  Dig.  f  46.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  the  People  of  the  State  of  New 
York  against  Charles  M.  Brlggs.  From  a 
Judgment  of  the  Appellate  Division  (121  App. 
DIv.  927,  106  N.  Y.  Supp.  1140),  affirming  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Beversed,  and  complaint  dismissed. 


•For  ottMr  eases  see  same  topic  and  section  NUMBER  ia  Deo.  &  Am.  Digs.  U07  to  date,  &  Reporter  ladeaes 
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W.  0.  Carroll,  for  appellant  Tbomas  G. 
Barke,  for  respondent 

HATGHT,  J.  This  action  was  brongbt  to 
recover  penaltlea  for  alleged  violations  of  the 
agricoltural  law.  The  facts  established  by 
tbe  verdict  are  to  the  effect  that  the  defend- 
ant CbiLrles  M.  Btiggs,  was  a  milk  producer, 
having  a  dairy  farm  at  Elma,  Erie  county, 
N.  Y.,  on  which  he  kept  cows  for  the  produc- 
tion of  milk.  The  milk  was  put  into  quart 
glass  bottles,  on  which  were  blown  the  words 
"Certified  milk,  C.  M.  Brlggs,  Elma,  N.  Y.," 
and  upon  the  stopper  to  the  bottles  the  same 
words  were  printed.  The  milk  was  shipped 
to  two  milk  dealers  or  grocers  In  Buffalo, 
and  was  sold  by  them  as  and  for  certified 
milk.  The  milk  In  question  was  not  certified 
by  any  association,  biut  the  milk  was  exam- 
ined, from  time  to  time,  by  Dr.  Albert  H. 
Briggs,  a  reputable  and  experienced  physi- 
cian practicing  in  the  city  of  Buffalo,  who 
did  certify  that  the  milk  conformed  to  the 
requirements  of  the  statute,  but  his  certif- 
icate was  not  marked  upon  the  bottles  sold. 
The  trial  court  charged  the  Jury,  in  sub- 
stance, that  if  it  found  that  the  defendant 
was  the  person  who  conducted  the  dairy 
farm  and  produced  the  milk,  and  that  he  sold 
It  as  certified  milk  without  having  the  bot- 
tles In  which  the  milk  was  inclosed  conspicu- 
ously marked,  either  by  the  physician  mak- 
ing the  examination,  or  with  the  name  of 
the  association  certifying  it,  be'  was  liable 
under  the  statute.  An  exception  was  taken 
to  this  charge.  The  Jury  rendered  a  verdict 
for  the  people  and  assessed  the  amount  of 
the  penalty  at  $100. 

Agricultural  Law  (Laws  1893,  p.  661,  c. 
338),  as  amended  by  chapter  566,  p.  1380, 
Lews  1904,  then  In  force,  provided  as  fol- 
lows: "Sec.  22.  •  •  ♦  No  person  shall 
sell  or  excliange,  or  offer  or  expose  for  sale 
or  exchange,  as  and  for  certified  milk,  any 
milk  which  has  not  been  duly  examined  by 
a  competent  person  to  make  such  examina- 
tion and  which  has  not  been  found  upon  such 
examination  to  be  free  from  antiseptics,  add- 
ed preservatives,  and  pathogenic  bacteria,  or 
bacteria  In  excessive  numbers.  All  milk  sold 
as  certified  milk  shall  be  conspicuously  mark- 
ed with  the  name  of  the  association  certify- 
ing it"  It  will  be  observed  that  the  defend- 
ant had  complied  with  the  requirements  of 
the  statute  in  so  far  as  having  his  milk  ex- 
amined by  a  competent  person  who  was  a 
reputable  and  experienced  physician  prac- 
ticing his  profession  in  the  city  In  which  tbe 
milk  was  sold.  The  only  default  on  the 
part  of  the  defendant  was,  therefore,  in  not 
having  the  bottles  In  which  the  milk  was 
sold  "conspicuously  marked  with  the  name 
of  the  association  certifying  It"  What  Is 
meant  by  the  term  "association"?  Did  the 
Legislature  Intend  by  its  use  to  refer  to  an 
association  of  milk  dealers?    Evidently  not. 


for  the  purpose  of  the  entire  statute  is  to 
place  restrictions  upon  the  sale,  by  dealers, 
of  milk  that  does  not  couform  to  Its  require- 
ments. Did  the  Legislature  Intend  to  refer 
to  some  association  of  doctors,  lawyers,  or 
ministers?  If  so,  to  which?  Is  it  a  self- 
constituted,  voluntary  association,  and  If  so, 
who  are  the  persons  composing  it?  It  Is 
quite  possible  that  the  Legislature  had  In 
mind  some  sort  of  a  medical  association,  but 
unfortunately  it  has  failed  to  designate  any 
particular  association  or  individuals  compos- 
ing it  to  whom  the  milk  dealer  could  apply 
for  the  certification  of  his  milk.  This  Is  a 
penal  statute,  and  a  violator  is  not  only 
liable  for  penalties,  but  is  also  liable  to  be 
convicted  for  a  misdemeanor,  under  which 
be  may  be  punished  by  both  fine  and  impris- 
onment In  construing  penal  statutes  it  is 
not  our  practice  to  go  beyond  the  clear  mean- 
ing and  purpose  of  the  statute,  and  we  should 
not  attempt  to  spell  out  the  creation  of  a 
new  offense  which  Is  not  clearly  indicated  by 
tbe  ordinary  meaning  of  tbe  words  used. 
Jones  V.  Estts,  2  Johns.  879.  If  a  statute  Is 
doubtful  and  uncertain,  or  is  such  as  to  make 
it  difllcult  or  impossible  to  comply  .with  Its 
provls!<His,  it  will  be  held  to  be  of  no  force 
and  effect  Subsequently  the  Legislature  dis- 
covered the  defect  In  this  statute  and  by 
chapter  241.  p.  449,  Laws  1907,  it  amended 
the  same,  expressly  providing  that  the  milk 
shall  conform  to  tbe  regulations  prescribed 
by,  and  bear  the  certification  of,  a  milk  com- 
mission appointed  by  a  county  medical  so- 
ciety of  the  state.  We,  therefore,  by  this 
amendment  have  a  commission  specifically 
designated  by  which  the  certificate  is  to  be 
made,  but  this  amendment  was  subsequent 
to  the  offense  charged  against  the  defendant  ,- 
and,  inasmuch  as  there  was  then  no  such 
commission  referred  to  In  the  statute  to 
whom  he  could  apply  for  certification,  we 
conclude  that  this  provision  of  the  statute 
was  without  force  and  effect 

The  Judgment  should  therefore  be  revers- 
ed, and  Inasmuch  as  the  meaning  of  tbe  stat- 
ute cannot  be  changed  upon  a  new  trial,  the 
complaint  should  be  dismissed,  with  costs 
in  all  courts. 

CDLLEN,  C.  J.,  and  GRAY,  EDWARD 
T.  BARTLETT,  WERNER,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 

an  N.  Y.  687) 
ORSER  V.  aTY  OP  NEW  YORK. 

(Court  of  Appeals  of  New  York.     Dec.  15. 
1908.) 

MuNICIPAIi    COBPORATIONS    (|    791*)— TOBTS— 
OuSTKtlCnONS   IN    STBEGT— IKJUBIES  —  CON- 

sTKucTivE  Notice— Effect. 

In  an  action  against  a  city  for  injuries 
caused  by  tripping  over  a  loose  stone  in  the 
street,  the  evidence  of  tbe  only  witness  relied 
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OB  to  profs  conatnictiTe  notice  to  the  city  of 
tile  presence  of  the  obstnictlon,  that  durink  a 
period  of  two  or  three  weeks  before  the  accident 
ne  had  seen  a  loose  stone  of  like  character  as 
the  one  tripped  over  In  the  general  locality,  but 
not  at  the  precise  place  where  the  injnry  occur- 
red, that  during  most  of  the  time  the  stone 
was  near  a  telegraph  pole  where  it  was  not  dan- 

Eerous  to  travelers,  and  that  on  one  occasion 
e  had  removed  the  stone  from  the  street  to  a 
place  near  the  pole,  was  insufficient  to  show 
that  the  city  had  constructive  notice  of  the  un- 
lawful obstruction  in  the  street,  as  the  stone 
only  became  an  unlawful  obstruction  as  re- 
gains plaintiff  when  in  the  street. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1048 ;  Dec.  Dig.  f 
TOl.*] 

Edward  T.  Bartlett  and  Chase,  JJ.,  dissent- 
ing. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Margaret  D.  Orser  against  the 
City  of  New  York  for  injuries  caused  by 
tripping  over  a  stone  in  tbe  street  From  an 
order  of  the  Appellate  Division  (127  App. 
Dlv.  385,  111  N.  Y.  Snpp.  670)  reversing  a 
Judgment  of  nonsuit,  tbe  defendant  appeals. 
Reversed,  and  Judgment  of  Trial  Term  af- 
firmed. 

Francis  K.  Pendleton,  Corp.  Counsel  (James 
D.  Bell,  of  counsel),  for  appellant  Charles 
H.  Luscomb,  for  respondent 

WltiLARD  BARTLETT,  X  The  determi- 
nation of  this  appeal  depends  upon  the  ques- 
tion whether  there  was  any  evidence  ad- 
duced in  behalf  of  the  plaintiff  sufficient  to 
Warrant  the  Jury  in  finding  that  the  city  of 
New  York  had  notice  of  the  presence  in  the 
street  of  the  obstruction  which  caused  the 
injury  to  the  plaintiff.  There  was  no  at- 
tempt to  prove  actual  notice  to  any  officer  or 
agent  of  the  municipality.  The  sole  reliance 
of  tbe  plaintiff  was  upon  the  doctrine  of  con- 
structive notice,  based  upon  the  proposition 
that  the  stone  over  which  she  fell  had  been 
at  the  place  where  the  accident  occurred  long 
enough  to  charge  the  city  with  notice  of  its 
presence  there.  It  was  a  loose  stone,  forming 
no  part  of  the  pavement,  but  wholly  separate 
therefrom,  and  is  described  as  being  "about 
twelve,  fourteen  or  sixteen  inches  long,  and 
about  six  inches  thick."  Tlie  plaintiff,  be- 
tween half  past  6  and  6  o'clock  on  the  after- 
noon of  January  12,  1905,  stepped  out  from 
the  sidewalk  at  the  southwest  comer  of  At- 
lantic avenue  and  Smith  street,  in  the  bor- 
ough of  Brooklyn,  for  the  purpose  of  taking 
passage  upon  a  trolley  car,  and  while  ap- 
proaching tbe  car  she  encountered  and  fell 
over  a  loose  stone  which  was  situated  at  the 
time  between  four  and  six  feet  from  the  curb 
and  about  three  feet  from  the  crosswalk.  Tbe 
gravamen  of  the  action  was  the  alleged  negli- 
gence of  the  city  in  permitting  this  unlavrful 
obstruction  to  be  in  the  highway.  The  learn- 
ed Judge  who  presided  at  the  trial  nonsnited 
the  plaintiff  on  the  ground  that  she  had  fail- 


ed to  prove  facts  sufficient  to  warrant  tbe 
Inference  of  constructive  notice  to  the  mu- 
nicipality. The  Appellate  Division  thought 
that  he  erred  In  this  respect,  and  reversed 
the  Judgment  entered  upon  the  nonsuit  As 
between  the  conflicting  conclusions  reached 
in  tbe  courts  below  as  to  tbe  sufficiency  of 
tbe  proibf  to  establish  constructive  notice,  I 
think  that  tbe  view  taken  by  tbe  trial  Judge 
was  correct,  and  that  the  order  of  tbe  Ap- 
pellate Division  should  be  reversed  and  the 
Judgment  of  the  Trial  Term  affirmed. 

The  loose  stone  over  which  the  plaintiff 
fell  was  unquestionably  an  unlawful  obstruc- 
tion in  the  street  The  fact  that  it  was  readi- 
ly movable  did  not  change  its  character  In 
this  respect  Davis  t.  Mayor,  etc.,  of  New 
York,  14  N.  Y.  506,  524,  67  Am.  Dec  186. 
In  the  absence  of  evidence,  however,  tending 
to  show  actual  knowledge  of  Its  presence  at 
the  place  where  the  accident  occurred  on  the 
part  of  the  municipal  authorities,  it  was  nec- 
essary for  the  plaintiff  to  prove  constructive 
notice  by  lapse  of  time;  that  is  to  say,  that 
the  stone  had  been  there  so  long  that  in- 
formation of  its  presence  could  fairly  be  pre- 
sumed, upon  the  assumption  that  the  high- 
way officials,  in  the  exercise  of  reasonable 
care,  ought  to  ascertain  the  existence  of  any 
unlawful  obstruction  in  the  streets  which  has 
lasted  for  any  considerable  length  of  time. 

The  sole  witness  relied  upon  to  establish 
constructive  notice  was  one  Joseph  T.  Tier- 
ney.  He  testified  that  he  had  seen  a  loose 
stone  of  the  same  dimensions  as  that  over 
which  the  plaintiff  fell  near  the  place  of  tbe 
accident  "more  than  a  week,  going  on  two 
weeks,"  before  it  happened.  He  refused  to 
Identify  it  positively  as  the  same  stone,  but 
said  there  was  no  other  stone  there.  "All 
I  am  ready  to  say  Is  that  I  have  seen  around 
there  some  kind  of  a  stone.  I  could  not 
prove  whether  it  was  the  same  stone  or  not 
All  I  will  say  is  that  around  that  comer,  the 
southwest  comer  of  Smith  and  Atlantic,  for 
some  time  prior  to  this  date  I  saw  a  stone, 
and  it  was  not  in  this  position  where  this 
lady  fell  all  tbe  time  that  I  saw  It  At  various 
times  I  saw  It  up  against  the  telegraph  pole." 
The  telegraph  pole  to  which  the  witness  re- 
ferred appears  to  have  been  upon  the  side- 
walk Just  within  the  curb.  He  further  tes- 
tified that  he  had  himself  taken  a  stone 
from  the  roadway  and  placed  It  up  against 
this  telegraph  pole  over  toward  the  gutter 
so  that  no  horses  would  fall  over  It  on  the 
day  before  the  accident ;  that  he  had  seen  it 
at  various  times  up  against  the  telegraph 
pole;  that  it  was  up  against  the  telegraph 
pole  the  last  time  be  saw  It,  and  he  would 
not  say  that  the  stone  over  which  the  lady 
fell  was  at  the  place  where  she  fell  fifteen 
minutes  before  the  accident  The  fair  pur- 
port of  the  testimony  of  this  witness,  taken 
as  a  whole,  is  that  during  a  period  of  two 
or  three  wedcs  before  the  accident 'he  bad 
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a  loose  stone  of  like  character  In  the 
general  locality  but  not  at  the  precise  place 
where  the  Injury  occurred ;  that  during  most 
of  this  time  the  stone  was  up  near  the  tele- 
graph pole,  where  It  was  not  dangerous  to 
travelers ;  but  that  on  one  occasion  he  found 
It  In  the  roadway,  and,  being  apprehensive 
that  horses  might  stumble  over  it,  he  re- 
moved it  to  the  neighborhood  of  the  tele- 
graph pole.  In  my  opinion  this  evidence  does 
not  suffice  to  warrant  the  application  of  the 
doctrine  of  constructive  notice.  In  the  ordi- 
nary life  of  the  community  In  any  great  city 
It  Is  customary  for  the  Inhabitants  to  place 
objects  In  the  street  from  time  to  time  which, 
strictly  speaking,  constitute  unlawful  ob- 
strnctionB  In  the  highway,  and  which,  If  al- 
lowed to  remain  there  for  a  sufficient  length 
of  time,  would  charge  the  municipality  with 
liability  If  their  presence  was  productive  of 
injury  to  others.  Thus,  for  example,  side- 
walks are  frequently  occupied  for  a  longer 
time  than  Is  necessary  by  ash  cans  and  cans 
for  garbage,  and  in  trade  localities,  boxes, 
barrels,  and  crates  of  merchandise  are  often 
unnecessarily  allowed  to  Incumber  the  streets. 
It  would  be  a  pretty  severe  rule,  In  the  case 
of  a  drygoods  box  which  had  been  permitted 
for  a  number  of  days  to  remain  In  a  position 
on  the  sidewalk  where  it  could  practically 
harm  nobody,  to  hold  that  because  it  was 
suddenly  removed  Into  the  roadway  and  there 
caused  an  accident  the  city  was  liable  for 
the  Injury  because  it  had  constructive  notice 
of  the  previous  presence  of  the  ttoz  on  the 
sidewalk.  In  the  present  case  the  stone  re- 
ferred to  by  the  witness  Tlemey  was  not 
likely  to  harm  any  one  while  It  remained  up 
near  the  telegraph  pole;  and  such  appears 
to  have  been  its  position  during  the  greater 
part  of  the  period  mentioned  in  his  testi- 
mony. Ko  doubt  it  was  an  unlawful  obstrpc- 
tlon  even  in  that  position;  but,  if  it  bad 
stayed  there.  It  would  not  have  Injured  the 
plaintifl.  It  became  an  imlawful  obstruction 
as  to  the  plaintiff  only  when  It  was  removed 
into  the  roadway  where  she  stumbled  over  It 
The  doctrine  of  constructive  notice,  therefore, 
could  not  fairly  be  applied  to  her  case,  un- 
less there  was  evidence  tending  to  show  the 
presence  of  the  stone  in  the  precise  place 
where  she  fell  over  it  long  enough  before- 
hand to  Impute  knowledge  to  the  city  offl- 
cialB.  Such  proof,  it  seems  to  me,  was  whoUy 
lacking. 

The  case  is  quite  dUterent  from  Turner  v. 
City  of  Newburgh,  109  N.  Y,  301,  16  N.  E. 
S44,  4  Am.  St  Rep.  453,  upon,  wlilch  the 
learned  counsel  for  the  respondent  chiefly 
relieSi  There  the  loose  stone  which  caused 
the  injury  was  a  stone  In  the  crosswalk  over 
which  the  plaintiff  was  stepping  to  pass.  It 
.  constituted  a  defect  in  a  crossing  which  the 
plaintiff  had  a  right  to  assume  was  safe  and 
secure.  The  proof  tended  to  show  that  for 
a  week  or  more  before  the  accident  the  stone 


over  which  the  plaintiff  in  that  case  fell  was 
loose  and  In  a  bad  condition;  so  that  there 
was  an  ample  basis  for  the  application  of  the 
doctrine  of  constructive  notice,  inasmuch  as 
it  was  the  duty  of  the  city  officials  of  New- 
burgh in  the  exercise  of  reasonable  care  and 
supervision  over  the  public  streets  to  ascer- 
tain the  existence  of  a  defect  in  a  permanent 
part  of  the  roadway.  There  is  no  analogy 
between  such  a  case  and  one  in  which  a  port- 
able object  has  been  suddenly  moved  from  a 
place  In  the  street  where  it  was  harmless  to 
a  locality  in  the  highway  where  It  becomes 
dangerous  to  travelers  thereon. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  the  Judgment  of  the  Trial 
Term  affirmed,  with  costs  In  both  courts. 

CTJLLEN,  C,  J.,  and  GRAY,  HAIGHT,  and 
VANN,  JJ.,  concur.  ia>WARD  T.  BART- 
LETT  and  CHASE,  JJ.,  dissent,  on  opinion 
of  WOODWARD,  J.,  below. 

Order  reversed,  etc. 


(198  N.  T.  4M) 

STRAUS  et  al.  t.  AMERICAN  PTJBUSH- 

ERS*  ASS'N  et  al. 
(Court  of  Appeals  of  New  YoA.    Dec.  8,  1908.) 

MOROPOLIXS    (§   9*)  —  COPYBIOHTBD   BOOKS  — 

Mairtenanci!  or  Pbices. 

As  legaids  copyrighted  books,  an  agreement 
between  publishers  and  others  to  maintain  fixed 
retail  prices  thereof,  no  retailer  cutting  prices  to 
be  allowed  to  handle  them,  is  not  anhject  to  a 
state  statute  against  monopolies  and  restraint 
of  trade. 

[Ed.  Note. — For  other  cases,  see  Monopolies, 
Dea  Dig.  S  9.*] 

Cullen,  C.  J.,  and  Willard  Bartlett  and  Chase, 
JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Isldor  Straus  and  others  against 
the  American  Publishers'  Association  and 
others.  From  a  Judgment  for  defendants 
(127  App.  Div.  935,  111  N.  Y.  Snpp.  830), 
plaintiffs  appeal.    Afhrmed. 

The  Appellate  Division  certified  the  follow- 
ing question  to  this  court:  "Are  the  plain- 
tiffs, under  the  findings  of  fact  contained  in 
the  decision  In  this  case,  entitled,  in  so  far 
as  copyrighted  books  are  concerned,  to  the  re- 
lief demanded  in  the  complaint,  or  to  any  re- 
lief as  against  the  defendants  in  this  case?" 

EMmond  B.  Wise,  for  appellants.  Stephen 
H.  Olin,  for  respondents. 

ORAY,  J.  I  think  this  Judgment  should  be 
affirmed,  and  that  we  should  adhere  to  our 
previous  decision  In  this  case.  We  should  not, 
upon  the  present  appeal,  entertain  the  ques- 
tion of  the  correctness  of  the  propositions  de- 
cided; but  we  should  take  them  as  declara- 
tions of  the  law,  pronounced  by  the  court 
after  due  deliberation,  and  conclusive  in  the 
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action.  The  question  of  tbe  extent  to  which 
the  rights  conferred  by  the  copyright  statutes 
may  be  protected  by  contract  Is  still  an  open 
one  In  the  United  States  Supreme  Court. 
Tbe  case  of  Bobbs-Merrlll  Co.  ▼.  Straus,  210 
U.  S.  339,  28  Sup.  Ct.  722,  62  L.  Ed.  1086, 
differs  In  the  Important  fact  that  there  was 
no  such  contract,  as  was  In  question  here. 
The  claim  for  protection,  there,  rested  upon 
a  printed  notice  in  the  bools  fixing  Its  price 
at  retail. 

The  object  of  copyright  and  of  patent  stat- 
utes Is  to  give  monopolies,  and  that  contracts 
made  by  the  owners  of  copyrights,  to  secure 
tbe  fullest  protection  In  the  enjoyment  of  the 
monopoly,  will  not  be  condemned  by  the 
courts,  for  being  In  unlawful  restraint  of 
trade,  we  have  decided.  Until  the  United 
States  Supreme  Court  has  pronounced  differ- 
ently upon  such  an  agreement  concerning  the 
future  sales  of  copyrighted  books,  as  Is  now 
In  question,  our  former  decision  stands  as 
the  law  of  the  case.  However,  it  may  he  ar- 
gued that  In  some  other  action  the  decision 
of  the  federal  tribunal  warrants  a  different 
Inference  as  to  the  Interpretation  to  be  given 
to  the  copyright  statute. 

WILLARD  BARTLETT,  J.  ^Issentlng). 
The  grievance  of  the  plaintiffs  upon  this  ap- 
peal Is  that  they  have  not  been  awarded  all 
the  relief  to  which  they  claim  to  be  entitled. 
The  Interlocutory  Judgment  proceeds  upon 
the  theory  that  the  agreements  of  the  Ameri- 
can Publishers'  Association  and  the  American 
Booksellers'  Association,  which  have  given 
rise  to  the  controversy  in  this  action,  are  un- 
lawful only  so  far  as  they  relate  to  uneopy- 
rlghted  books;  but  are  lawful  so  far  as  they 
relate  to  copyrighted  books.  Such  was  the 
view  of  this  court  upon  the  previous  appeal, 
when  an  order  of  the  Appellate  Division 
overruling  a  demurrer  to  the  complaint  was 
sustained.  Straus  v.  American  Publishers' 
Ass'n,  177  N.  Y.  478,  e»  N.  B.  1107, 64  L.  R.  A. 
701,  101  Am.  St.  Rep.  819.  Upon  that  appeal 
the  court,  speaking  through  Parker,  Chief 
Justice,  held  in  substance  that  the  agree- 
ments In  question  would  have  been  free  from 
legal  objection  If  they  had  been  intended  to 
operate  solely  upon  transactions  in  copyright- 
ed publications.  They  were  condemned  only 
because  they  affected  "the  right  of  a  dealer 
to  sell  books  not  copyrighted  at  the  price  he 
chooses,  or  to  sell  at  all,  if  he  falls  to  comply 
with  the  rules  of  the  association."  The  two 
members  of  tbe  court  who  then  dissented  up- 
held the  validity  of  the  agreements  on  the 
ground  that  they  did  not  In  their  opinion 
really  extend  to  uncopyrighted  books.  See 
dissenting  opinion  of  Gray,  J.,  177  N.  Y.  490, 
69  N.  B.  1109.  It  Is  apparent,  therefore,  that 
all  the  Judges  who  participated  in  the  deci- 
sion of  the  first  appeal  In  this  case  agreed  as 
to  one  point;  that  Is,  that  there  was  some- 
thing In  the  federal  copyright  statutes  which 
permitted  a  restraint  of  trade  In  copyrighted 
boolM  that  the  law  would  not  tolerate  as  ap- 
plied to  books  not  copyrighted. 


This  being  the  law  of  the  case  as  laid  down 
upon  the  first  appeal,  we  are  bound  upon 
well-recognized  principles  to  adhere  to  It  up- 
on any  subsequent  review  of  the  controversy 
In  any  aspect,  unless  the  doctrine  of  our  pre- 
vious decision  has  been  adjudged  to  be  erro- 
neous by  a  tribunal  of  superior  authority. 
In  the  great  mass  of  litigations  which  are 
brought  here  for  review,  this  Is  the  court  of 
last  resort  Our  construction  and  Interpreta- 
tion of  the  law,  however,  Is  not  final  and  con- 
clusive in  regard  to  the  meaning,  scope,  and 
effect  of  the  laws  of  the  United  States.  "The 
doctrine  of  stare  decisis  Is  based  upon  the 
assumption  that  the  rules  of  law  to  which 
this  doctrine  applies  have  previously  been  de- 
termined by  a  court  having  final  Jurisdiction 
of  the  question  Involved.  For  this  reason, 
where  the  decision  of  a  tribunal  Is  subject  to 
review  by  one  having  superior  authority  over 
It,  for  that  purpose,  or  the  question  deter- 
mined may  be  passed  upon  by  such  tribunal 
In  another  case,  the  doctrine  of  stare  decisis 
does  not  apply  with  full  force  until  the  same 
questions  have  been  determined  by  the  court 
of  last  resort  The  construction  of  an  act  of 
Congress  cannot  be  said  to  be  authoritatively 
settled  until  passed  upon  by  the  highest  court 
authorized  to  do  so.  This  Is  the  Supreme 
Court  of  the  United  States."  Calhoun  G.  M. 
Co.  V.  AJax  G.  M.  Co.,  27  Colo.  11,  60  Pac. 
G07,  60  K  R.  A.  209,  83  Am.  St  Rep.  17. 

The  view  which  this  court  adopted  upon 
the  first  appeal  In  this  case  as  to  the  effect  of 
the  copyright  laws  of  the  United  States  upon 
the  subject-matter  of  the  agreements  which 
are  attacked  as  being  In  restraint  of  trade 
has,  It  seems  to  me,  been  quite  distinctly  re- 
jected in  a  subsequent  decision  by  the  Su- 
preme Court  of  the  United  States  In  a  litiga- 
tion to  which  the  plaintiffs  here  were  partlea 
Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  339,  28 
Sup.  Ct  722,  62  L.  Ed.  1086.  On  the  previous 
appeal  In  this  court  Chief  Judge  Parker, 
after  quoting  the  language  used  by  the  United 
States  Supreme  Court  In  Bement  v.  Nat.  Har- 
row Co.,  186  U.  S.  70,  22  Sup.  Ct  747,  46  L. 
Ed.  1058,  to  the  effect  that  the  courts  would 
uphold  any  conditions  not  In  their  very  na- 
ture illegal  in  regard  to  patents.  Imposed  by 
the  patentee  and  agreed  to  by  the  licensee, 
for  the  right  to  manufacture  or  use  or  sell 
the  article,  went  on  to  say  that  such  reason- 
ing although  employed  In  the  case  cited  In 
respect  to  patent  rights  was  "equally  applica- 
ble to  copyrights."  On  the  other  hand,  Mr. 
Justice  Day,  writing  for  the  Supreme  Court 
of  the  tJnited  States  in  the  Bobbs-Merrlll 
Case,  expressly  declares  that  "there  are  dif- 
ferences between  tbe  patent  and  copyright 
statutes  In  the  extent  of  the  protection  grant- 
ed by  them,"  and  cites  with  approval  an  opin- 
ion by  Circuit  Judge  Lurton  in  which  he  said 
that  these  differences  are  so  wide  "that  the 
cases  which  relate  to  the  one  subject  are  not 
controlling  as  to  the  other."  210  U.  S.  346, 
28  Sup.  Ct  724.  62  U  Ed.  1086.  In  the 
Bobbs-Merrlll   Case   the  owner  of  a  copy- 
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righted  book  inserted  below  the  copyright  no- 
tice In  each  copy  the  following  statement: 
"The  price  of  this  book  at  retail  Is  $1.00  net 
No  dealer  is  licensed  to  sell  It  at  less  price 
and  a  sale  at  a  leas  price  will  be  treated  as  an 
infringement  of  the  copyright"  The  question 
presented  for  decision  was  wliether  the  sole 
right  to  vend  given  to  the  owner  of  the  copy- 
right by  the  federal  law  was  such  as  to 
"eecnre  to  the  owner  of  the  copyright  the 
right  after  a  sale  of  the  book  to  a  purchaser 
to  restrict  the  future  sale  of  the  book  at  re- 
tall  to  the  right  to  sell  it  at  a  certain  price 
per  copy  because  of  a  notice  in  the  book  that 
a  sale  at  a  different  price  will  be  treated  as 
an  infringement,  which  notice  baa  been 
brought  home  to  the  one  undertaking  to  sell 
for  less  than  the  named  sum."  The  court  an- 
swered this  question  In  the  negative,  holding 
In  substance  that,  while  the  copyright  laws 
secure  to  the  owner  of  a  copyright  the  right 
of  multiplication  and  the  right  to  vend  copies, 
he  may  not  qualify  the  title  of  a  future  pur- 
chaser by  means  of  such  a  notice  as  has  been 
quoted.  The  fair  Import  of  the  decision  is 
that  the  owner  of  a  copyright  obtains  noth- 
ing as  such  under  the  federal  law  but  the  ex- 
clusive right  to  publish  and  multiply  copies 
of  the  protected  work  and  rend  the  same. 
Where  he  sells  copUee,  the  contracts  of  sale 
are  unafTected  by  the  copyright  statutes,  but 
are  subject  to  the  same  rules  of  law  as  those 
which  apply  to  contracts  for  the  sale  of  other 
personal  property. 

If  I  understand  the  decision  in  the  Bobbs- 
Merrtll  Case  correctly,  tlie  fact  that  the  agree- 
ments in  question  here  related  to  copyright- 
ed books  could  not  operate  to  make  those 
agreements  valid  if  they  were  otherwise  in 
violation  of  the  statutes  forbidding  con- 
tracts In  restraint  of  trade.  In  other  words, 
a  copyright  does  not  carry  to  tlie  owner 
thereof  any  more  right  to  enter  into  a  con- 
tract in  restraint  of  trade  in  the  copyrighted 
book  than  he  has  to  enter  into  a  contract 
which  will  restrain  trade  in  a  book  which  Is 
not  copyrighted.  As  was  said  by  the  present 
chief  judge, of  this  court  when  a  member  of 
the  Appellate  Division  in  the  Second  Depart- 
ment referring  to  the  publication  of  a  copy- 
righted book:  "We  suppose  that  the  author 
of  a  new  geometry  may  fix  the  price  at  which 
be  viill  sell  his  work  at  any  sum,  or  arrange 
with  others  for  Its  publication  and  sale  at 
the  stipulated  price.  But,  If  all  the  publish- 
ers of  books  on  geometry  were  to  combine 
and  agree  not  to  sell  any  publication  on  that 
subject  except  for  a  stipulated  price,  the  con- 
tract would  be  In  restraint  of  trade  and 
void."  Murphy  v.  Christian  Press  Ass'n  Pub. 
Co.,  38  App.  Dlv.  430,  66  N.  T.  Supp.  597. 

Although  It  is  true  that  the  question  de- 
cided by  the  Supreme  Court  of  the  United 
States  In  Bobbs-Merrlll  Co.  v.  Straus,  supra, 
was  not  the  precise  qu«8tlon  presented  In  the 
case  at  bar,  nevertheless  It  seems  to  me  that 
what  was  said  In  the  opinion  therein  as  to 


the  scope  and  effect  of  the  copyright  statutes 
is  inconsistent,  and  indeed  irreconcilable, 
with  the  view  originally  taken  by  this  court 
as  to  the  effect  of  a  copyright  upon  books 
which  are  the  subject-matter  of  a  contract  in 
restraint  of  trade.  The  effect  of  a  copyright  Is 
a  federal  question.  A  decision  by  the  Supreme 
Court  of  the  United  States  upon  such  a  ques- 
tion is  binding  upon  the  Court  of  Appeals. 
So  far,  then,  as  the  previous  decision  of  this 
court  was  in  conflict  with  the  construction  of 
the  copyright  laws  adopted  by  the  Supreme 
Court  of  the  United  States,  It  must  be  deem- 
ed to  have  been  overruled. 

Subject  to  the  modification  rendered  neces- 
sary by  the  decision  in  the  Bobbs-Merrlll 
Case,  I  think  we  are  bound  to  construe  the 
agreements  in  controversy  as  we  construed 
them  upon  the  previous  appeal.  We  then 
held  that  the  contracts  were  bad  so  far  as 
th^  related  to  tmcopyrighted  t>ook8.  That 
view  remains  nnassalled.  We  held,  on  the 
other  band,  that  they  were  good  so  far  as 
they  related  to  copyrighted  books.  That  view 
must  now  be  deemed  erroneotiB,  and  must  be 
abandoned.  Those  parts  of  the  agreements 
which  deal  with  copyrighted  books  must  now 
be  regarded  as  equally  objectionable  and  sub- 
ject to  the  condemnation  of  the  statutes  for- 
bidding contracts  in  restraint  of  trade.  In  so 
holding  we  shall  be  applying  the  doctrine  of 
stare  decisis  as  far  as  we  can,  and  at  the 
same  time  shall  pay  due  regard  to  an  adjudi- 
cation which  I  think  we  ought  to  treat  as  a 
controlling  authority. 

I  advise  a  reversal  of  the  interlocutory 
^dgment  so  far  as  It  denies  relief  to  the 
plaintiff  in  reference  to  transactions  in  copy- 
righted books  under  the  agreements  in  con- 
troversy, and  that  the  question  certified  be 
answered  in  the  affirmative. 

HAIGHT,  VANN,  and  HISCOCE,  JJ.,  con- 
cur with  GRAY,  J.  CULLEN,  O.  J.,  and 
CHASE,  J.,  concur  with  WILLARD  BART- 
LETT,  J. 

Order  affirmed,  etc. 


(US  N.  T.  UT) 
DB  WOIiP  V.  FORD  et  al. 
(Court  of  Appeals  of  New  Tork.    Nov.  17, 1908.) 

1.  DlSMIBSAI.   AND    NONSUIT   ({   73*)— DlBlOS- 

8AI.  or  CoicpLAiNT— FBismfinoNS. 

On  motion  to  dismiss  on  the  pleadings,  the 
allegations  of  the  complaint  must  be  taken  as 
true. 

(Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  S  167;   Dec.  Dig.  i  73.*] 

2.  Innkeepebs  (I  10*)— Insults  to  Guests— 
Innkeepeb's  liiABitrrr. 

A  hotel  keeper  is  liable  to  a  female  guest 
for  a  servant's  nnjnstified  acts,  in  the  coune  of 
bis  employment,  in  forcing  his  way  into  her 
room,  subjecting  her  to  the  mortification  of  an 
exposure  of  her  person  in  scant  attire,  accusing 
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her  of  immoral  conduct,  and  ordering  her  and 
her  Tisitor  to  leave  the  hotel.   - 

[Ed.  Note.— For  other  cases,  see  lunkeepeis, 
Cent.  Dig.  {  14;   Dec.  Dig.  S  10.*] 

S.  IRNKXKPEBS  (f  6*>— NaTOBB  OT  BUBINKSS. 

At  common  law  the  business  of  an  inn- 
keeper is  of  a  quasi  public  character,  invested 
with  many  privileges,  and  burdened  with  cor- 
respondingly great  responsibilities,  he  having  the 
right  to  conduct  his  bu^ness  as  he  deems  best, 
so  long  as  he  does  not  violate  the  law. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  |  9 ;  Dec.  Dig.  {  O.*] 

4.  IRRKEEPEBS  ({  9*)— AcCOHlfODATIONS— Du- 

TT  TO  Guest. 

Though  an  innkeeper  impliedly  invites  the 
public  to  his  establishment,  he  need  furnish  no 
particular  accommodation,  except  those  express- 
ly stipulated  for,  or  such  as  may  be  reasonably 
implied  from  the  prices  he  charges  or  the  grade 
of  nis  inn. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  S  10;  Dec.  Dig.  t  0.*] 

5.  ISTNKEKPXBs   ({  9*)— Guests— IimKXEPCB's 

DUTT. 

While  an  innkeeper  mast  accept  as  guests 
all  proper  persons,  so  long  as  he  has  room  for 
them,  he  need  not  assign  a  guest  to  any  par- 
ticular apartment. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  I  10;   Dec.  Dig.  (  9.*] 

6.  INNKEEPEBS  (I  9*)— ApABTUCHTS— IRRKKEP- 
KBS'  RiOHTS— "DWEIXINO  HOUSE." 

A  room  in  an  inn  occupied  by  a  guest  ia 
not,  in  a  legal  sense,  his  "dwelling  house," 
the  Innkeeper  having  a  right  of  access  thereto 
et  all  reasonable  times  and  for  all  reasonable 
purposes,  e.  g.,  to  extinguish  fire,  to  remedy  leak- 
age of  water  or  gas,  or  any  other  emergency 
calling  for  immediate  action,  and  to  comply  with 
his  contract  to  furnish  the  guest  with  sucn  con- 
venience and  comfort  as  the  inn  affords. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  §  10;   Dec.  Dig.  {  9.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2285-2295;   vol.  8,  p.  7646.] 

7.  INWKEBPEBS  (§  11*)  —  GUEST'S  PBOPEBTT  — 

Inrkeepebs'  L1ABI1.ITT  FOB  Loss. 

At  common  law  an  innkeeper  is  an  insurer 
of  the  safety  of  a  guest's  property  bronght  to 
the  inn.  and  is  liable  for  all  loss,  except  that 
caused  by  the  negligence  or  fraud  of  the  guest, 
or  by  the  act  of  God  or  the  public  enemy. 

[Ed.  Note. — For  other  cases,  see  Innkeepers, 
Cent.  Dig.  I  17;  Dec.  Dig.  {  11.*] 

8.  innkeepebs  (§  11*)- relation  to  guest— 
Natobe. 

The  relation  of  innkeeper  and  guest  is  not 
the  relation  of  landlord  and  tenant,  since  there 
is  no  contract  as  to  realty. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  S  19;    Dec  Dig.  i  ll.»] 

9.  INNKEEPEBS  (§  6*)- RIGHTS. 

An  innkeeper  can  enforce  reasonable  rules 
to  prevent  immorality,  drunkenness,  or  other 
misconduct  that  may  be  offensive  to  other  guests 
or  bring  his  inn  into  disrepute,  or  that  may  be 
radically  inconsistent  with  the  generally  recog- 
nized proprieties  of  life. 

[Ed.  Note. — For  other  cases,  see  Innkeepeisr, 
Cent.  Dig.  8  0 ;   Dec.  Dig.  i  6.*] 

10.  Innkeepers  (|  9*)— Guests— Rights. 

A  room  assigned  to  a  guest  for  his  exclusive 
use  is  his  for  all  proper  purposes,  and  at  all 
times,  until  he  gives  it  up. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  {  10;  Dec  Dig.  §  0.*] 


11.  INNKEEPEBS  ({  9*>— Guests— BiGBTB. 

While  an  innkeeper  is  not  an  insurer  of 
safety,  ccMivenience,  or  comfort  of  a  guest,  h^ 
must  exercise  reasonable  care  that  neither  he 
nor  his  servants  sliaU,  by  uncivil,  liarsli,  or 
cruel  treatment,  destroy  or  minimise  the  com- 
fort  or  peace  which  the  guest  would  enjoy  if 
the  inn  were  properiy  conducted;  due  allowance 
being  made  for  the  grade  of  the  inn  and  the 
character  of  accommodation  it  is  designed  to  af- 
ford. 

[E>1.  Note. — For  other  cases,  see  Innkeepers, 
Cent  Dig.  »  10;   Dec.  Dig.  {  9.*] 

12.  INNKEEPEBS  (S  10*)— Insult  to  Gitesi^ 

INNKEEPEBS'    LlABILITT— MEASUKB. 

The  measure  of  an  innkeeper's  liability,  to 
a  guest  for  a  servant's  acts  in  forcing  his  way 
into  a  female  guest's  room  and  insultmg  her  ia 
compensatory,  and  not  punitive;  her  right  to 
recover  being  confined  to  injury  to  hei'  feelings 
and  personal  humiliation. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  |  16;   Dec  Dig.  {  10.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Catharine  De  Wolf  against  Sim- 
eon Ford  and  another.  From  a  Judgment  of 
the  Appellate  Division  (119  App.  Dlv.  808, 
104  N.  T.  Supp.  876)  afflrmlag  a  Judgment 
of  the  Trial  Term,  dismissing  the  complaint, 
plaintiff  appeals.  Reversed  and  new  trial 
irranted. 

This  action  was  bronght  to  recover  dam- 
ages which  the  plaintiff  claims  to  have  sus- 
tained through  the  acts  of  the  defendants' 
servant,  who  is  charged  with  forcing  his 
way  into  a  room  occupied  by  the  plaintiff  in 
defendants'  hotel,  and  addressing  to  her  In- 
sulting, derogatory,  and  defamatory  language. 
The  action  was  brought  to  trial  before  the 
court  and  a  Jury.  At  the  opening  of  the 
trial  the  defendants'  counsel  moved  to  dis- 
miss the  complaint  upon  the  pleadings.  This 
motion  was  granted,  and  judgment  entered 
dismissing  the  complaint  Upon  appeal  to 
the  Appellate  Division  the  Judgment  was 
affirmed  by  a  divided  court  and  an  appeal 
has  been  taken  to  this  court  The  sole  ques- 
tion to  be  determined  here  is  whether,  up- 
on the  facts  stated  In  the  complaint  and 
supplemented  by  the  allegations  of  the  de- 
fendants' answer,  the  case  should  have  been 
submitted  to  the  Jury.  The  complaint  alleg- 
es that  on  June  5,  1905,  the  defendants  man- 
aged and  controlled  the  Grand  Union  Hotel 
in  the  city  of  New  York,  which  was  a  pub- 
lic Inn  for  the  entertainment  of  guests  for 
hire;  that  the  plaintiff,  in  cony>any  -  with, 
her  daughter  and  her, brother,  called  at  that 
hotel  and  applied  for  rooms,  giving  their 
true  and  proper  names  and  stating  the  re- 
lationship of  each  to  the  other;  that  the 
plaintiff  and  her  brother  and  daughter  were 
thereupon  received  as  guests  of  the  hotel, 
and  the  plaintiff  was  assigned  to  a  room 
therein;  that  thereafter,  and  at  about  1 
o'doiA  in  the  morning  of  the  ne^t  day,  while 
the  plaintiff  was  occupying  the  room  so  as- 
signed to  her,  ouQ  of  the  servants  of  the  de- 
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fendantat  In  the  conrae  of  hlB  regnlar  em- 
ploymest  ba  the  hotel,  forced  hlB  way  Into 
the  room  oef  the  plaintiff,  without  her  con- 
sent and  against  her  protest,  she  being  then 
ondresaed,  except  In  a  nightgown,  and  ad- 
dressed to  her  and  In  ho'  presence,  and  In 
the  presence  of  her  brother  and  another  per- 
son. Tile  and  Insulting  language,  charged  her 
with  being  a  disreputable  ijerson,  accused 
her  of  conduct  Imputing  guilt  of  impropriety 
and  immorality,  and  insulted  her  in  other 
ways;  that  the  plaintiff  was  ordered  to  leave 
the  hotel,  and  threatened  with  the  publica- 
tion of  her  name  In  the  dally  papers  as  a 
dlsr^atable  person;  and  that  these  acts 
committed  by  the  said  defendants'  servant 
were  In  violation  of  the  defendants'  obliga- 
tions towards  this  plaintiff  as  their  guest. 
In  their  answer  the  defendants  admit  their 
management  and  control  of  the  hotel,  and 
that  the  plaintiff  was  assigned  to  a  room 
therein  on  the  day  mentioned  in  the  com- 
plaint All  the  other  allegations  of  the  com- 
plaint are  denied.  Additional  facta  are  set 
forth  as  a  separate  defense,  and  new  matter 
Is  alleged  by  way  of  Justification.  The  sub- 
stance of  this  separate  defense  and  of  this 
new  matter  is  that  the  defendants  had  es- 
tablished and  enforced  in  their  hotel  a  rule 
forbidding  the  presence  of  a  man  in  a  wo- 
man's bedroom,  especially  at  night,  unless 
the  room  was  occupied  by  husband  and  wife; 
that  such  a  rule  was  reasonable  and  neces- 
sary for  the  maintenance  of  the  good  repute 
of  the  hotel,  and  for  the  protection  of  its 
guests  against  improper  persons;  that  the 
plaintiff  had  violated  this  rule  by  permitting 
a  man  to  enter  and  remain  in  her  bedroom 
at  a  late  hour  of  the  night  while  she  was 
clad  only  in  a  nightdress;  that  the  defend- 
ants' servant  informed  plaintiff  of  the  rule 
referred  to,  and  requested  her  male  visitor 
to  leave  the  room,  or  to  leave  the  hotel,  and 
that  this  request  was  refused;  that  the  acts 
of  the  defendants'  servant  complained  of 
were  simply  such  as  were  necessary  to  en- 
force this  rule,  and  that  no  more  was  done 
than  was  reasonably  necessary  to  accomplish 
that  object. 

James  Ia  Bennett,  for  appellant  Frank- 
lin Pierce  and  John  0.  GuUck,  for  respond- 
ents. 

WBftNER,  J.  (after  stating  the  facts  as 
above).  As  no  evidence  was  taken  at  the 
trial,  the  dismissal  of  the  complaint  compels 
us  to  assume  the  truth  of  all  the  allegations 
of  fact  contained  in  that  pleading.  Sheridan 
V.  Jackson,  72  N.  Y.  170;  Baylies,  Trial  Pr. 
(2d  Ed.)  247.  The  facts  which  must  there- 
fore be  regarded  as  established  for  the  pur^ 
poses  of  tills  review  are  that  the  relation  of 
Innkeeper  and  guest  existed  between  the  de- 
fendants and  the  plaintiff  at  the  time  when 
the  servant  of  the  former  forced  his  way  in- 
to the  room  of  the  latter;  that  this  forcible 
entry  was  made  without  invitation  from 
the  guest  and  agaUiat  her  protest;  that  phe 
8G  N.E.-34 


was  there  subjected  to  the  mortifioetion  of 

exposing  her  person  in  scant  attire,  and  to 
the  ignominy  at  being  accosed  of  Immoral 
conduct;  that  she  and  lier  visitor  were  order- 
ed to  depart  from  the  hotel,  and  that  all 
this  was  done  by  the  defendants'  servant 
without  Justification  and  in  the  course  of  his 
regular  employment  If  the  defendants,  in 
these  circumstances,  are  not  to  be  held  re- 
sponsible. It  must  be  upon  the  theory  that 
they  owed  no  duty  to  the  plaintiff  in  respect 
of  her  convenience,  privacy,  safety,  and  com- 
fort while  she  was  their  gueBt,  and  that  an 
innkeeper  is  Immune  from  liability  for  any 
maltreatment  which  he  or  his  servants  may 
inflict  upon  a  guest  be  It  ever  so  willful  or 
flagrant  We  think  It  may  safely  be  as- 
serted that  this  has  never  been  the  law,  and 
that  no  principle  so  r^ugnant  to  common 
decency  and  Justice  can  ever  find  lodgment 
in  any  enlightened  system  of  Jurisprudence. 
For  centuries  tt  has  been  settled  in  all 
Jurisdictions  where  the  common  law  prevails 
that  the  business  of  an  innkeeper  is  of  a 
Quasi  public  character,  invested  with  many 
privileges,  and  burdened  with  corresponding- 
ly great  responsibilities.  Exc^  as  the  gen- 
eral rule  of  the  comison  law  is  modified  by 
statutory  enactment  an  innkeeper  has  the 
undoubted  right  to  conduct  liis  inn  as  he 
deems  best  so  long  as  he  does  not  violate  the 
law.  Although  he  Impliedly  invites  the  pub- 
lic to  his  establishment  be  is  bound  to  fur- 
nish no  particular  kind  of  oitertainment  or 
accommodation,  except  such  as  may  be  ex- 
pressly stipulated  for,  or  such  as  may  be 
reasonably  implied  from  the  prices  which 
he  charges,  or  the  grade  of  the  inn  wbli 
be  maintains.  And  while  he  is  bound 
cept  as  guests  all  proper  persons,  so  long 
as  he  has  room  for  them,  he  is  under  no  le- 
gal obligation  to  assign  a  guest  to  any  par- 
ticular apartment  Fell  t.  Knight  8  M.  & 
W.  269.  From  the  very  nature  of  the  busi- 
ness it  is  inevitable  that  an  innkeeper  must, 
at  all  reasonable  times  aitd  for  all  proper 
purposes,  have  the  right  of  access  to  and 
control  over  every  part  of  his  inn,  even 
though  separate  parts  thereof  may  be  occu- 
pied by  guests  for  hire.  Over  against  these 
general  rights  and  privileges  there  is  the 
well-recognized  responsibility  of  the  innkeep- 
er for  the  guesf s  goods  and  chattels  brought 
to  the  inn.  As  to  these  the  innkeeper  is  an 
insurer  unless  his  common-law  duty  is  mod- 
ified by  statute,  and  he  is  liable  for  all  loss 
except  such  as  is  occasioned  by  the  negli- 
gence or  fraud  of  the  guest  or  by  the  act  of 
Ood  or  the  public  enemy.  Hulett  v.  Swift 
S3  N.  Y.  571,  88  Am.  Dea  405.  Although 
this  liability  of  the  innkeeper  for  the  loss  of 
gooas  intrusted  to  him  by  bis  guest  was 
clearly  defined  nearly  four  centuries  ago,  it 
has  been  reserved  for  us  at  this  late  day,  in 
the  devel(9ment  of  our  Jurisprudence,  to  de- 
fine, with  such  accuracy  as  the  nature  of 
this  case  requires,  the  relation  of  the  inn- 
keeper to  the  person  of  bis  .guest    ItlscleaE- 
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ly  not  the  conventional  relation  of  landlord 
and  tenant,  for  tbere  la  no  contract  as  to 
the  realty.  Taylor's  Ij.  &  T.  5  66.  A  room 
In  an  Inn  occupied  by  a  guest  la  not,  In  the 
legal  sense,  his  dwelling  house,  for  notwith- 
standing his  occupancy,  It  la  the  house  of 
the  Innkeeper.  Kodgers  v.  People,  86  N.  T. 
360,  40  Am.  Rep.  548.  Nor  Is  the  relation  of 
Innkeei)er  and  guest  usually  created  by  ex- 
press contract,  for  as  a  rule  It  ie  based  whol- 
ly upon  the  mere  circumstance  that  one  man 
happens  to  bare  an  inn  which  is  i>atronlzed 
by  another,  and  the  law  implies  whatever 
else  Is  necessary  to  constitute  the  relation 
between  them.  Anthon's  Law  Student,  p. 
57;  WUIard  v.  Relnhardt,  2  E.  D.  Smith,  148. 
It  is  a  relation,  moreover,  which  cannot  be 
defined  with  exactitude  in  matters  of  detail, 
for  it  may  be  one  thing  in  a  mining  camp, 
or  in  the  remote  and  sparsely  settled  portions 
of  a  country.  It  may  be  another  thing  in 
the  tavern  by  the  rural  wayside,  and  yet  an- 
other In  the  modern  urban  palace  called  a 
hotel.  Between  the  extreme  of  rugged  sim- 
plicity on  the  one  hand  and  of  palatial  mag- 
nificence on  the  other,  there  are  numlMHrless 
gradations  of  service,  attention,  convenience, 
and  luxury  which  must  necessarily  give  the 
relation  of  innkeeper  and  guest  such  flexibili- 
ty as  will  render  It  adaptable  to  varying  con- 
ditions and  drcomstances. 

But  underneath  all  these  differing  condi- 
tions there  Is,  of  course,  a  basic  legal  prin- 
ciple which  governs  the  general  relation  of 
innkeeper  and  guest  The  Innlieeper  holds 
himself  out  as  able  and  willing  to  entertain 
guests  for  Ure;  and,  in  the  absence  of  a 
specific  contract,  the  law  implies  that  he 
will  furnish  such  entertainment  as  the  char- 
acter of  his  Inn  and  reasonable  attention  to 
the  convenience  and  comfort  of  his  guests 
will  afford.  If  the  guest  is  assigned  to  a 
room  upon  the  express  or  Implied  under- 
standing that  he  Is  to  be  the  sole  occupant 
thereof  during  the  time  that  It  is  set  apart 
for  his  use,  the  Innkeeper  retains  a  right  of 
access  thereto  only  at  such  proper  times  and 
for  such  reasonable  puriMses  as  may  be  nec- 
essary In  the  general  conduct  of  the  Inn  or 
In  attending  to  the  needs  of  the  particular 
grnest  If,  for  Instance,  there  should  be  an 
outbreak  of  fire,  a  leakage  of  water  or  gas, 
or  any  other  emergency  calling  for  imme- 
diate action  in  a  room  assigned  to  a  guest, 
the  innkeeper  and  his  servants  must  neces- 
sarily have  the  right  to  enter  without  re- 
gard to  the  time  of  day  or  night,  and  without 
consulting  the  wish  or  convenience  of  the 
guest  It  is  equally  obvious  that,  for  the 
purpose  of  enabling  the  innkeeper  to  fulfill 
his  express  or  Implied  contract  to  furnish 
his  guest  with  such  convenience  and  comfort 
as  the  Inn  affords,  he  and  his  servants  must 
have  such  access  to  the  room  at  all  such 
reasonable  times  as  will  enable  him  to  fulfill 
his  duty  In  that  behalf.  It  is  obvious  that 
as  to  this  general  right  of  entry,  no  hard  and 
fast  role  can  be  laid  down,  for  what  would 


be  reasonable  In  a  case  where  a  room  is  .oc- 
cupied by  two  or  more  guests,  or  where  ac- 
cess to  one  room  can  only  be  had  through  an- 
other, might  be  highly  unreasonable  where 
a  separate  room  Is  assigned  to  the  exclusive 
use  of  a  single  guest. 

It  is  also  manifestly  proper  and  necessary 
that  an  Innkeeper  should  have  the  right  to 
make  and  enforce  such  reasonable  rules  as 
may  be  designed  to  prevent  immorality, 
drunkenness,  or  any  ,form  of  misconduct  that 
may  be  offensive  to  other  guests,  or  that 
may  bring  his  Inn  into  disrepute,  or  that  may 
be  radically  inconsistent  with  the  generally 
recognized  proprieties  of  life.  To  these  re- 
served rights  of  the  Innkeeper  the  guest  must 
submit.  But  the  guest  also  has  affirmative 
rights  which  the  Innkeeper  is  not  at  liberty 
to  willfully  Ignore  or  violate.  When  a  guest 
Is  assigned  to  a  room  for  bis  exclusive  use, 
It  is  his  for  all  proper  purposes,  and  at  all 
times,  nntll  he  gives  It  up.  This  exclusive 
right  of  use  and  possession  is  subject  to  such 
emergent  and  occasional  entries  as  the  Inn- 
keei)er  and  his  servants  may  find  it  neces- 
sary to  make  in  the  reasonable  discharge  of 
their  duties ;  but  these  entries  must  be  made 
with  due  regard  to  the  occasion,  and  at  such 
times  and  in  such  manner  as  are  consistent 
with  the  rights  of  the  guest  One  of  the 
things  which  a  guest  for  hire  at  a  public  Inn 
has  the  right  to  insist  upon  Is  respectful  and 
decent  treatment  at  the  bands  of  the  inn- 
keeper and  his  servants.  That  Is  an  essen- 
tial part  of  the  contract,  whether  It  is  ex- 
press or  Implied.  This  right  of  the  guest 
necessarily  implies  an  obligation  on  the  part 
of  the  innkeeper  that  neither  he  nor  his  serv- 
ants will  abuse  or  insult  the  guest  or  indulge 
In  any  conduct  or  speech  that  may  unneces- 
sarily bring  upon  him  physical  discomfort  or 
distress  of  mind.  The  Innkeeper,  it  Is  true, 
is  not  an  Insurer  of  the  safety,  convenience, 
or  comfort  of  the  guest  But  the  former  Is 
bound  to  exercise  reasonable  care  tbat  nei- 
ther he  nor  his  servants  shall,  by  uncivil, 
harsh,  or  cruel  treatment  destroy  or  mini- 
mize the  comfort  convenience  and  peace 
which  the  latter  would  ordinarily  enjoy  If 
the  inn  were  properly  conducted;  due  al- 
lowance being  always  made  for  the  grade  of 
the  inn  and  the  character  of  the  accommoda- 
tion which  It  is  designed  to  afford. 

Upon  the  facts  of  record,  considered  in  the 
light  of  this  very  general  statement  of  the 
rules  which  govern  the  relation  of  Innkeeper 
and  guest  It  is  clear  that  the  defendants 
were  guilty  of  a  most  fiagrant  breach  of  duty 
towards  the  plaintiff.  As  a  guest  for  hire  ' 
in  the  -Inn  of  the  defendants,  the  plalntifl 
was  entitled  to  the  exclusive  and  peaceable 
possession  of  the  room  assigned  to  her,  sub- 
ject only  to  such  projier  Intrusions  by  the 
defendants  and  their  servants  as  may  have 
been  necessary  in  the  regular  and  orderly 
conduct  of  the  Inn,  or  under  some  command- 
ing  eitiergency.     Had  such  an  emergency 
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arisen  caMlng  for  Immediate  and  unpremedi- 
tated action,  on  the  part  of  the  defendants 
or  their  servantB,  In  conserving  the  safety 
or  protection  of  the  plaintiff  or  of  other 
guests,  or  of  the  building  in  which  tbey  were 
housed,  the  usual  rules  of  decency,  propriety, 
convenience,  or  comfort  might  have  been  dis- 
regarded without  subjecting  the  defendants 
to  liability  for  mistake  of  Judgment  or  de- 
linquency in  conduct;  but,  for  all  other  pur- 
poses, their  occasional  or  regular  entries  into 
the  plaintiff's  room  were  subject  to  the  fun- 
damental consideration  that  it  was,  for  the 
time  being,  her  room,  and  that  she  was  en- 
titled to  respectful  and  considerate  treat- 
ment at  their  hands.  Such  treatment  neces- 
sarily implied  an  observance  by  the  defend- 
ants of  the  proprieties  as  to  the  time  and 
manner  of  entering  the  plaintiff's  room,  and 
of  civil  deiMTtment  towards  her  when  such 
an  entry  was  either  necessary  or  proper.  In- 
stead of  acting  according  to  these  simple 
rules,  the  servant  of  the  defendants  forced 
his  way  into  the  plalntitrs  room,  under  con- 
ditions which  would  have  caused  any  woman, 
except  the  most  shameless  harlot,  a  degree 
of  humiliation  and  suffering  that  only  a  pure 
and  modest  woman  can  properly  describe. 
Not  content  with  that,  the  servant  castigated 
the  plaintiff  ■  with  opprobrious  and  offensive 
epithets,  imputing  to  her  immorality  and  un- 
cbastlty,  and,  as  a  fitting  climax  to  such  an 
episode,  ordered  the  plaintiff  to  leave  the 

Inn 

The  majority  opinion  handed  down  by  the 
Appellate  Division,  In  which  the  dismissal 
of  the  c<nnplaint  was  sustained,  seems  to  be 
based  upon  the  theory  that  under  the  com- 
mon law  the  Innkeeper  is  not  responsible 
for  the  safety  of  his  guest  for  hire,  and  as 
authority  for  that  view  it  cites  Calye's  Case, 
8  Coke's  Rep.  32.  All  that  appears  to  have 
been  decided  in  that  case  is  that  the  innkeep- 
er is  under  an  absolute  duty  to  safely  keep 
tlie  chattels  brought  to  the  Inn  and  intrusted 
to  him  by  his  guest.  There  is  a  dictum  in 
the  opinion  to  the  effect  that,  if  the  guest  be 
beaten  In  the  hm,  the  innkeeper  sliall  not 
answer  for  it;  but  under  no  reasonable  con- 
struction could  that  language  be  held  to 
mean  that  an  Innkeeper  and  his  servants 
might  assault  a  guest  and  yet  not  be  liable. 
There  may  doubtless  be  many  conditions  un- 
der which  a  guest  at  an  inn  may  be  assaulted 
or  insulted  by  another  guest,  or  by  an  out- 
sider, witlMut  subjecting  the  innkeeper  to 
liability;  but,  if  it  ever  was  thought  to  t>e 
the  law  that  an  innkeeper  and  his  servants 
Itave  the  right  to  willfully  assault,  abuse,  or 
maltreat  a  guest,  we  think  the  time  has  ar- 
rived when  it  may  very  properly  and  safely 
be  changed  to  accord  with  a  more  modem 
conception  of  the  relation  of  innkeeper  and 
guest.  We  think  it  would  be  startling,  to  say 
the  least,  to  announce  it  as  the  law  of  this 
state  that  an  Innkeeper  and  bis  male  serv- 
■  ants  may  invade  the  room  of  a  female  guest 
at  any  hour  of  the  day  or  night  without  her 


consent,  in  utter  disregard  of  every  law  of 
decency  and  modesty,  and  that  the  necessity 
for  such  an  extraordinary  right  lies  in  the 
rule  that  an  innkeeper  must  be  permitted  to 
control  every  part  of  iris  inn  for  the  protec- 
tion of  all  his  guests.  Such  a  doctrine,  so  far 
from  holding  an  innkeeper  to  a  reasonable 
responsibility  in  the  quasi  public  business 
which  he  Is  permitted  to  carry  on,  would 
clothe  him  with  dangerous  prerogatives  per- 
mitted to  no  other  class  of  men.  We  con- 
clude, therefore,  that  the  invasion  of  the 
plaintiff's  room  in  the  defendants'  inn,  and 
the  treatment  to  wUcb  she  was  tliere  sub- 
jected, under  the  circumstances  described 
in  the  complaint,  constituted  a  violation  of 
the  duty  which  the  defendants  owed  to  the 
plaintiff,  and  for  which  they  may  be  held 
liable  if  the  facts  alleged  are  established  by 
proof.  The  complaint,  although  somewhat 
inartiflcial  in  form,  sets  forth  ail  the  facts 
necessary  to  such  a  cause  of  action.  The 
measure  of  liability,  if  any,  will  be  purely 
compensatory,  and  not  punitive;  ttie  plain- 
tiff's right  to  recover  being  confined  to  such 
Injury  to  her  feelings  and  such  personal  hu- 
miliation as  she  may  have  suffered.  Gilles- 
pie V.  Brooklyn  Heights  B.  E.  Co.,  178  N.  X. 
347,  70  N.  B.  857,  66  L.  R.  A.  618,  102  Am. 
St  Rep.  503.  That  is  the  extent  to  which 
the  defendants'  liability  may  fairly  be  said 
to  spring  from  their  breach  of  duty.  Any 
remedy  beyond  tliat  which  the  plaintiff  may 
seek  to  assert  must  be  invoked  in  a  different 
form  of  action.  The  gravamen  of  the  action 
at  bar  Is  not  the  alleged  slanderous  defama- 
tion of  the  plaintiff,  but  the  defendants' 
breach  of  the  duty  which  it  owed  to  the  plain- 
tiff and  the  injury  which  was  directly  caused 
thereby. 

The  precise  question  at  issue,  as  we  have 
suggested,  seems  to  be  one  of  first  impression 
In  this  state.  In  a  diligent  search  through 
the  books  we  have  found  some  cases  that  are 
analogous  to  the  case  at  bar,  but  none  that 
are  identical.  It  has  been  held,  for  Instance, 
that  a  tradesman  is  liable  for  an  assault 
upon  a  customer  committed  by  the  trades- 
nwn's  employe  while  acting  within  the  scope 
of  his  employment  (Collins  v.  Butler,  179  N. 
Y.  156,  71  N.  E.  746),  and  the  same  rule  was 
applied  where  such  an  employe  had  procured 
the  unlawful  imprisonment  of  a  customer 
(Craven  v.  Bloomlngdale,  171  N.  T.  439,  84 
N.  B.  169).  In  a  very  recent  case  this  court 
decided  that  a  common  carrier  is  liable  to  a 
passenger  for  injury  to  his  feelings  caused 
by  the  insulting  language  of  the  carrier's 
employe ;  this  liability  being  predicated  upon 
a  breach  of  the  contract  which  obligated  the 
carrier,  not  only  to  transport  the  passenger, 
but  to  accord  to  him  respectful  and  courte- 
ous treatment,  and  to  protect  him  from  In- 
sult from  strangers  and  employes.  Gillespie 
V.  Brooklyn  H.  R.  R.  Co.,  supra.  There  is 
the  same  dearth  of  direct  authority  in  other 
Jurisdictions.  In  Eingland  an  Innkeeper  has 
been  held  liable  for  Injuries  suffered  by  a 
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guest  throngh  ft  defect  In  the  Ion  wblcb  ex- 
isted because  of  the  Innkeeper's  negligence, 
and  the  measnre  of  tbe  Innkeeper's  dat?  was 
beld  to  be  reasonable  care.  In  Nebradia  it 
was  held  that  an  Innke^er  was  liable  for 
injnry  to  a  small  boy,  who  was  a  guest, 
thronjA  the  accidental  discharge  of  a  pistol 
in  the  hands  <rf  an  empK^e,  In  a  roooi  not 
intended  for  guests,  into  whidi  the  lad  bad 
Intmded.  Clancy  t.  BaAer,  71  Neb.  83,  re- 
argument  71  Neb.  91,  98  N.  W.  440,  103  N. 
W.  446,  69  li.  R.  A.  042,  115  Am.  fit  Hep. 
569.  Tbe  conclusion  of  the  court  in  tliat  case 
seems  to  have  been  based  upon  the  theory 
that  the-  innkeeper's  liabllily  is  similar  to 
that  of  common  carriers,  wiio  have  been 
held  resp(»isible  for  assaults  or  Insults  upon 
passengers,  perpetrated  by  Ijielr  employes 
while  acting,  not  within  the  scope  of  their 
restricted  authority,  but  within  the  apparent 
course  of  their  employment,  as  in  Falmerl 
V.  Manhattan  Ry.  Co.,  133  N.  7.  261,  SO  N. 
E.  1001,  16  li.  R.  A.  136,  28  Am.  St  Rep. 
632.  In  the  Nebraska  case  referred  to,  the 
Federal  Circuit  Court  of  Appeals  (131  Fed. 
161,  66  O.  O.  A.  469,  68  L.  R.  A.  653)  differed 
from  tbe  state  court  upon  the  ground  that 
the  Innkeeper's  employ^  was  not,  at  the  time 
of  tlie  accident,  doing  anything  that  was 
within  either  the  actual  or  apparent  scope 
of  his  employment,  and  also  for  the  further 
reason  that  «  common  carrier's  liability  in 
such  cases  cannot  be  applied  to  an  innkeeper. 
In  California  there  is  one  reported  case  in 
which  the  innkeeper  was  held  liable  for  an 
assault  upon  a  guest  committed  by  employes 
who  were  acting  within  the  scope  of  their 
«mpIoyment  (Wade  v.  Thayer,  40  Cal.  578>f 
and  in  the  same  state  in  a  recent  case  the 
innkeeper  was  beld  to  be  free  from  liability 
for  an  assault  upon  a  guest  by  an  employ^ 
who  was  not  acting  within  the  scope  of  his 
«mpIoyment  (Rahmel  t.  Lehndorff,  142  Cal. 
681,  76  Pac.  668,  65  L.  R.  A.  88,  100  Am.  St 
Rep.  164).  In  Missouri  an  innkeeper  has  been 
held  liable  for  injuries  to  a'  guest  resulting 
from  an  assault  by  an  employ^  even  where, 
as  the  report  seems  to  indicate,  the  employ^ 
was  acting  willfully  and  wantonly,  rather 
tiian  within  tbe  apparent  scope  of  bis  em- 
ployment (Oyerstreet  y.  Moser,  88  Mo.  App. 
72),  and  in  Pennsylvania  and  Minnesota  the 
coarts  have  gone  so  far  as  to  bold  the  inn- 
keeper liable  for  assaults  upon  guests  within 
the  inn  by  others  than  the  innkeeper  or  his 
servants  (Rommel  v.  Schambacher,  120  Pa. 
579,  11  AtL  779,  6  Am.  St  Rep.  732;  Cur- 
ran  V.  Olsen,  88  Minn.  307,  02  N.  W.  1124, 
«0  L.  R.  A.  733,  87  Am.  St  Rep.  517).  AU 
these  cases  bear  certain  analogies  to  the  case 
at  bar,  bat  ntme  are  authoritative,  for  the 
precise  principle  is  not  involved.  They  have 
been  dted  because  these  analogies  Indicate, 
if  t^ey  do  not  determine,  that  the  innkeeper 
is  not  a  lonely  exertion  to  the  rule  of  re- 
spondeat superior,  when  a  guest  is  assaulted 


or  injured  under  circumstances  which  would 
generally  make  other  employers  liable  for 
tbe  acts  of  their  servants.  , 

The  Judgments  of  the  Appellate  Division 
and  the  Trial  Term  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  ap* 
pellant  to  abide  the  event 

CUIXBN,  0.  J.,  and  GRAY,  VANN,  WIL- 
LARD  BARTIiETT,  BISCIOCK,  and  OHASB^ 
JJ.,  concur. 

Judgment  reversed,  eta 


(U8   N.   T.   «Si 

BOSWEILL  V.   SECURITX   BfDT.  LIFB 
INS.  CO 

(Court  of  Appeals  of  New  Tork.    Dec.  8, 1808.) 

1.  Insurawck  (S4*)—Reoclatiow— Statute— 
Rktboactivk  SniECT. 

Insurance  Law,  S  97  (Laws  1906,  p.  794t  e. 
326,  I  33),  limltittg  the  amount  life  insurers 
ma^  pay  to  procure  new  business,  is  not  retro- 
active. 

[EkL  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  t  4;   Dec.  Dig.  {  4.*] 

2.  CoRsnTonoKAi.  Law  (i  154*)  — ObuqA' 
TioN  or  ComxAois. 

Insurance  Law,  (  97  (Laws  1906,  p.  794,  c. 
326,  I  33),  limiting  the  amount  life  insurers 
may  pay  to  procure  new  business,  if  retroac- 
tive, would  be  unconstitutional  as  violating 
Const.  U.  S.  art  1,  I  10,  forbidding  states  to 
pass  laws  impairing  tne  obligation  of  contracts. 
[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Dec  Dig.  I  164.*] 

8.  CoNSTrronoyAL  Law  (|  146*)  —  Oblioa-' 
TION  OF  CoNTBACTS— Life  Insubancb— Gkn- 

EBAI.  AOEItCT  CORTBAOT— VALIDITT. 

A  commission  contract  between  a  life  in- 
surance company  and  a  general  aMnt  to  run  for 
20  years  and  made  before  the  adoption  of  In- 
surance Law,  i  97  (Laws  1906,  p.  784,  &  326, 
{  88),  limiting  the  amount  life  insarers  may  par 
to  procure  new  business,  whereby  he  was  to 
devote  his  time  to  building  up  business  in  four 
states,  receiving  no  salary  and  paying  substan- 
tiallv  the  entire  expense,  does  not  violate  the 
public  policy,  and  cannot  be  interfered  with  un- 
der the  general  or  reserved  powers  of  the  Leg- 
islature. 

[Ed.  Note.— For  other  cases,  see  Constitutloaal 
Law,  Dec.  Dig.  {  14e.»] 

4.  iNstJBANCE  ({  74*)— Life  Ihsubawcb— Geh- 

ESAL     AGENCT— CONTBAOTS— COHSTBDOnOK. 

A  provision  in  a  life  insurance  general 
agency  contract  covering  territory  in  other 
states,  that  the  contract  anonld  become  void  as 
to  new  business  on  termination  of  the  company's 
authority  to  do  business  in  such  territory,  does 
not  show  that  tbe  parties  had  in  mind  the  pos- 
sibility that  the  New  York  Legislature  might  in- 
terdict the  company  from  doing  business  in  sudi 
territory. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  99,  100 ;  Dec.  Dig.  {  74.*] 

5.  INSUBANCE  (i  48*)— Life  Irsubanoe  Cou- 
PARIES— Leqai.  Knowledge  Pbesdmed. 

A  domestic  insurance  company  was  bound 
to  know  that  if  it  violated  the  statutes  to  such 
an  extent  as  to  merit  corporate  death,  the  Leg- 
islature could  inflict  that  penalty. 

[Eld.   Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  t  66;   Dec  Dig.  i  48.*] 
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&  INSUBAITCB  (S  49*)— Lm)  InaUBANCB  COM' 
PAMIM— COBPOBATE  DKATH— EWECT. 

Legislative  action  terminatin;  the  existence 
of  a  life  inanrance  company  would  terminate 
all  agency  contracts,  which  are  dependent  upon 
the  continued  life  of  both  parties. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  57 ;   Dec.  Dig.  S  49.*] 
7.  Insubancb  (§  84*>— Life  Inspbance— Gkn- 

EBAL  Agency  Contbacts— Commissiowb. 
Evidence  in  an  action  by  a  life  insurance 
general  agent  on  a  commission  contract  held 
to  show  that  no  new  forma  of  policies  had  been 
adopted  within  a  provision  of  the  contract  that 
the  commissions  specified  should  not  apply  to 
new  forms  of  policies  thereafter  adopted. 

[E:d.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  114;  Dec.  Dig.  8  84.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  Third  Department. 

Submitted  controversy  under  Code  Civ. 
Proc.  t  1279,  between  William  BoBwell  and 
the  Security  Mutual  Life  Insurance  Com- 
pany. From  the  Judgment  of  tbe  Appellate 
Division  (119  App.  DlT.  723,  104  N.  T.  Snpp. 
130),  plaintiff  appeals.    Modified. 

George  M.  Baker  and  Morgan  J.  O'Brien, 
for  appellant  Harvey  D.  HInman,  for  re- 
spondent. 

BDWAED  T.  BARTLBTT,"  3.  One  of  the 
questions  submitted  was  decided  below  In 
favor  of  the  defendant,  but  the  Appellate 
Division  awarded  the  plaintiff  Judgment  for 
$132.06 ;  the  defendant  conceding  that  amount 
was  due  him.  Ibe  plaintiff  Insists  this 
award  of  Judgment  was  insufficient  In 
amount  for  reasons  hereinafter  stated.  It 
was  stipulated  that,  If  both  the  questions 
submitted  were  decided  In  favor  of  the  plain- 
tiff, he  should  have  Judgment  for  $iSlM. 
The  case  presented  Involves  the  construc- 
tion of  section  97  of  the  Insurance  law  (Laws 
1906,  p.  794,  c.  326,  {  33),  the  material  por- 
tions of  which  are  as  follows:  "Sec.  97. 
Limitation  of  expenses. — No  domestic  life 
insurance  corporation  shall  in  any  calendar 
year  after  the  year  nineteen  hundred  and 
Biz  expend  or  become  liable  for  or  permit 
any  person,  firm  or  corporation  to  expend 
on  Its  behalf  or  under  any  agreement  with 
It  (1)  for  commissions  on  first  year's  pre- 
miums, (2)  for  compensation,  not  paid  by 
commission,  for  services  In  obtaining  new 
Insurance  exclusive  of  salaries  paid  In  good 
faith  for  agency  superrlslon  either  at  the 
home  office  or  at  branch  offices,  (3)  for 
medical  examinations  and  Inspections  of  pro- 
posed risks,  and  (4)  for  advances  to  agents, 
an  amount  exceeding  in  the  aggregate  the  to- 
tal loadings  upon  the  premiums  for  the  first 
year  of  Insurance  received  in  said  calendar 
year  (calculated  on  the  .basis  of  the  American 
E!xperience  Table  of  Mortality  with  interest 
at  the  rate  of  three  and  one-half  per  centum 
per  annum)  and  the  present  values  of  the  as- 
sumed mortality  gains  for  the  first  five  years 
of  insurance  on  the  policies  on  which  the  firet 


premium,  or  instalment  thereof,  has  been  re- 
ceived during  said  calendar  year,  as  ascer- 
tained by  the  select  and  ultimate  method  of 
valuation  (lb  provided  In  section  84  of  this 
chapter.  *  •  •  No  such  corporation,  nor 
any  person,  firm  or  corporation  on  its  behalf 
or  under  any  agreement  with  it  shall  pay  or 
allow  to  any  agent,  broker  or  other  person, 
firm  or  corporation  for  procuring  an  applica- 
tion for  life  insurance,  for  collecting  any  pre- 
mium thereon  or  for  any  other  service  per- 
formed In  connection  therewith  any  compen- 
sation other  than  that  which  has  been  deter- 
mined in  advance.  *  *  *  No  such  corpo- 
ration, nor  any  person,  firm  or  corporation  on 
its  behalf  or  under  any  agreement  with  It, 
shall  make  any  loan  or  advance  to  any  per- 
son, firm  or  corporation  soliciting  or  under- 
taking to  solicit  applications  for  Insurance 
without  adequate  collateral  security,  nor 
shall  any  such  loan  or  advance  be  made  upon 
the  security  of  renewal  commissions,  or  of 
other  compensation  earned  or  to  be  earned  by 
the  borrower  except  advances  against  com- 
pensation for  the  first  year  of  insurance." 

The  statement  of  facts  contains,  in  part, 
the  following :  The  plaintiff  was  at  the  time 
of  making  the  contract  and  ever  since  has 
been  a  <Atizea  of  the  state  of  Ohio.  The  de- 
fendant is  a  domestic  life  insurance  com- 
pany with  Its  principal  place  of  business  In 
the  dty  of  Blnghamton,  N.  T.  The  defend- 
ant Is  a  mutual  company  <m  what  Is  known 
as  the  "old  line"  basis.  In  the  written  agree- 
ment between  the  parties  entered  into  on  the 
80th  day  of  October,  1901,  the  defendant  is 
party  of  the  first  part  and  the  plaintiff  party 
of  the  second  part  The  defendant  appointed 
the  plaintiff  Its  general  agent  in  the  states  of 
Ohio,  West  Virginia,  Tennessee,  and  Ken- 
tucky, for  the  purpose  of  procuring  applica- 
tions for  Insurance  on  the  lives  of  individu- 
als satisfactory  to  the  defendant  It  is  pro- 
vided that  the  contract  is  subject  to  the  con- 
dition that  the  company  continues  to  be  legal- 
ly authorized  to  carry  on  business  in  the  ter- 
ritory named,  and.  If  Its  authority  is  termi- 
nated In  any  section  thereof,  the  contract  la 
to  be  null  and  void  so  far  as  new  business  in 
such  section  Is  concerned.  The  plaintiff  is  ob- 
ligated to  devote  his  entire  time  and  best  en- 
ergies to  the  service  of  the  company ;  to  have 
the  exclusive  right  to  appoint  agents  within 
said  district  for  whose  fidelity  and  honesty 
be  is  to  be  responsible  to  the  company.  In 
consideration  of  the  performance  of  this  con- 
tract by  the  plaintiff,  the  company  is  to  pay 
a  brokerage  commission  on  the  cash  premiums 
as  collected  for  the  first  year,  as  follows :  On 
certain  participating  policies  from  70  per  cent 
to  20  per  cent ;  on  other  nonpartldpatlng 
policies  from  60  per  cent  to  30  per  cent 
There  are  also  provisions  for  overwriting 
brokerage  and  other  commiBSions  and  various 
regulations  unnecessary  to  state  in  detaJ. 
The  plaintiff  Is  to  give  a  bond  with  sureties 
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for  the  falthfnl  performance  of  the  contract; 
also  is  to  pay  all  the  expenses  of  building  up 
and  conducting  the  business,  subject  to  minor 
exceptions  not  now  important  The  contract 
further  provides  as  follows:  "During  the 
continuance  of  this  contract,  said  party  of 
the  second  part  shall  not  act  as  agent  or 
broker  for  any  other  life  insurance  company 
or  agent,  except  to  place  business  which  this 
company  may  have  declined.  •  *  •  This 
contract  is  for  the  term  of  twenty  years  from 
its  date  subject  to  Its  terms  and  conditions." 
It  also  appears  in  the  statement  of  facts  that 
at  the  time  the  contract  was  entered  into  the 
defendant  had  comparatively  little  business  In 
force  In  the  four  states  mentioned ;  that  upon 
the  execution  of  the  contract  the  plaintiff  en- 
tered upon  the  performance  thereof  and  con- 
tinues np  to  the  present  time ;  that  he  estab- 
lished agencies  and  rented  offices  for  the  con- 
duct of  defendant's  business  in  numerous 
cities  and  towns  in  said  territory,  paying  the 
resident  agents  and  office  rents ;  that  he  em- 
ployed superintendents  and  Instructors,  pay- 
ing their  salaries  and  traveling  expenses ;  that 
he  advertised,  at  his  own  expense,  the  busi- 
ness of  the  defendant  In  various  newspapers 
in  the  states  named.  In  brief,  it  appears  that 
the  plalntiflF  has  performed  the  contract  on 
his  part,  and,  as  a  result  of  his  efforts  and  the 
expenditure  of  his  money,  he  has  bnllt  up 
for  the  defendant  business  aggregating  about 
$5,000,000  now  In  force  In  said  states. 

There  are  two  questions  presented  for  oar 
determination.  Tbe  first  Is  whether  the 
plaintlflTs  contract  with  the  defendant  as  to 
the  rate  of  commissions,  which  had  been  In 
existence  for  nearly  five  years,  and  having 
about  fourteen  years  to  run,  at  the  time  sec- 
tion 97  of  the  insurance  law  was  enacted.  In 
1906,  Is  affected  by  said  legislation  to  the  ex- 
tent of  changing  Its  provisions  as  to  the 
amount  of  plaintiff's  commissions  and  mate- 
rially reducing  them.  It  is  Important  to  keep 
In  mind  the  precise  relations  of  the  parties. 
Tbe  defendant  company  at  the  time  the  con- 
tract was  executed,  October  30,  1901,  had 
comparatively  little  business.  In  force  in  the 
states  of  Ohio,  West  Virginia,  Tennessee,  and 
Kentucky.  The  plaintiff,  who  was  a  resident 
of  the  city  of  Cincinnati,  Ohio,  covenanted  to 
devote  his  entire  time  and  energies  to  build- 
ing up  a  business  for  the  defendant  in  the 
states  named  during  the  twenty  years  the 
contract  was  to  run.  He  received  no  salary. 
He  paid  substantially  the  expense  of  the  un- 
dertaking, and  it  is  obvious  that  the  long 
term  of  the  contract  was  due  to  the  fact  that 
Its  initial  years  would  be  unproductive  to  a 
great  extent ;  that  the  building  up  of  a  pay- 
ing business  was  a  work  of  time,  hard  labor, 
and  large  expenditure.  It  appears  that,  after 
the  lapse  of  some  five  years,  the  plaintiff  had 
secured  the  defendant  business  aggregating 
about  $5,000,000  now  In  force  In  the  states 
mentioned.  The  remaining  14  years  or  more 
of  the  contract  term  evidently  covered  the 
period  when  plaintiff  might  well  expect  the 


reward  for  past  labor  and  expenditure.  Tbe 
plaintiff  and  defendant  at  the  outset  had 
agreed  upon  the  commissions  to  be  allowed 
the  former,  which  were,  by  legal  construc- 
tion, to  be  paid  during  the  life  of  the  contract 
unless  modified  by  the  parties,  or  Interrupted 
as  to  Its  future  performance  by  the  decease 
or  incapacity  of  the  plaintiff,  or  the  corporate 
death  of  tbe  defendant.  We  thus  have  a  con- 
tract in  full  force  and  effect  satisfactory  to 
the  parties,  and  the  sole  question  presented 
on  this  branch  of  the  case  Is  whether  that 
has  been  abrogated  or  modified  by  the  subse- 
quent act  of  the  Legislature  of  the  state  of 
New  Tork.  We  are  of  opinion  that  section  97 
of  the  Insurance  law  should  not  be  construed 
as  retroactive,  and  therefore  it  does  not  apply 
to  the  contract  before  us.  If  construed  other- 
wise, it  would  contravene  the  provision  of 
the  federal  Constitution  that  no  state  shall 
pass  any  law  impairing  the  obligation  of  con- 
tracts. Article  1,  i  10.  The  contract  pro- 
vides for  an  ordinary  business  arrangement 
between  a  citizen  of  Ohio  and  a  private  cor- 
poration of  this  state.  It  does  not  offend 
against  public  policy,  and  cannot  be  interfer- 
ed with  by  the  general  or  reserve  powers  of 
the  Legislature,  or  the  exercise  of  the  police 
power.  At  this-  Inte  day  It  Is  unnecessary  to 
quote  largely  from  the  authorities  bearing 
upon  the  question  when  the  obligation  of  a 
contract  is  Impaired.  In  Sturges  v.  Crown- 
Inshleld,  4  Wheat  122,  197,  4  L.  Ed.  529, 
Chief  Justice  Marshall  said:  "In  discussing 
the  question  whether  a  state  is  prohibited 
from  passing  such  a  law  as  this,  oar  first  in- 
quiry is  Into  the  meaning  of  words  in  com- 
mon use.  What  is  the  obligation  of  a  con- 
tract and  what  will  Impair  it?  It  would 
seem  difficult  to  substitute  words  which  are 
more  intelligible,  or  less  liable  to  misconstruc- 
tion, than  those  which  are  to  be  explained. 
A  contract  is  an  agreement  in  which  a  party 
undertakes  to  do  or  not  to  do  a  particular 
thing.  The  law  binds  him  to  perform  his  un- 
dertaking, ajid  this  Is,  of  course,  tbe  obliga- 
tion of  his  contract.  ♦  ♦  *  Any  law  which 
releases  a  part  of  this  obligation  must  in  tbe 
literal  sense  of  the  rule  impair  It"  Applying 
this  language  to  the  contract  before  us,  we 
have  precisely  the  situation  pointed  out  by 
tbe  learned  Chief  Justice  In  bis  Illustration 
of  what  constitutes  the  impairment  of  the  ob- 
ligation of  a  contract  In  the  present  case 
definite  compensation  of  the  plaintiff  by  way 
of  commissions  was  fixed  by  the  contract  for 
20  years,  subject  to  minor  exceptions. 

In  2  Story  on  the  Constitution  (section 
1385),  tbe  learned  author  lays  down  the  rule 
as  follows:  "It  is  perfectly  clear  that  any 
law  which  enlarges,  abridges,  or  In  any  man- 
ner changes  the  Intention  of  the  parties  re- 
sulting from  the  stipulations  in  the  con- 
tract necessarily  impairs  it"  See,  also,  Peo- 
ple ex  rel.  Manh.  Sav.  Instn.  v.  Otis,  00  N. 
Y.  48;  Ogden  v.  Saunders,  12  Wheat  256, 
6  L.  Ed.  606.  In  Mayor,  etc.,  of  N.  Y.  v. 
Twenty-Third  Street  Railway  Co.,  113  N.  T. 
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811,  317,  21  N.  E.  60,  62,  Earl,  J.,  states:  "It 
is  dlfflcolt  to  put  precise  limits  upon  the 
power  of  the  Legislature  thus  reserved  over 
corporatloziB  created  by  It  or  under  Its  au- 
thority. Under  Its  reserved  power  It  cannot 
deprive  a  corporation  of  Its  property,  or  In- 
terfere with  or  annul  Its  contracts  with  third 
persons."  F«opIe  v.  O'Brien,  111  N.  Y.  1, 
18  N.  E.  692,  2  L.  R.  A.  255,  7  Am.  St  Rep. 
684,  deals  with  the  legal  situation  presented 
when  the  Broadway  Railway  Company  suf- 
fered legal  death.  It  was  held  that  Its  mort- 
gages and  valid  contracts  survived  Its  disso- 
lution. See,  also.  People  v.  National  Trust 
Co.,  82  K.  Y.  283.  In  the  case  before  us  the 
corporation  has  not  suffered  legal  death,  but 
Is  a  going  company  clothed  with  all  its 
diiarter  rights. 

The  question  Is  thus  presented  whether 
the  obligation  of  the  contract  of  the  plaintiff 
with  the  defendant  company  can  be  impaired 
by  the  act  of  the  Legislature  of  the  state  of 
New  York  long  after  the  contract  went  Into 
effect  The  counsel  seeking  to  sustain  this 
legislation  cites  two  cases,  via.,  People  v. 
Globe  Mutual  LUe  Insurance  Co.,  91  N.  Y. 
174,  and  People  v.  Formosa,  131  N.  Y.  478, 
30  N.  B.  402,  27  Am.  St  Rep.  612.  The  case 
of  the  Olobe  Mntual  Life  Insurance  Co.  hdd 
that  where  a  life  insurance  company  had  en- 
tered into  a  contract  with  Its  general  agent 
for  his  services  for  a  specified  term,  and, 
before  any  breach  of  the  contract  on  Its  part, 
it  was  deprived  of  corporate  life  and  Its 
assets  turned  over  to  a  receiver,  the  agent 
had  no  valid  claim  upon  the  fund  In  the  re- 
ceiver's hands  for  damages  for  an  alleged 
breach  of  the  contract  because  of  the  discon- 
tinuance of  his  employment  The  case  of 
People  V.  Formosa,  supra,  held  that  a  for- 
eign corporation  seeking  to  do  business  in 
this  state  must  obey  its  laws  and  conform  to 
Its  public  policy.  And  it  was  accordingly 
held  that  the  provision*  of  law  In  relation  to 
Ilfte  Insurance  companies  doing  business  in 
this  state  which  forbids  them  or  their  agents 
from  paying  or  allowing  any  rebates  of  pie- 
mlums  as  an  inducement  to  any  person  to 
insure,  and  declaring  any  person  violating 
the  prohibition  guilty  of  a  misdemeanor,  was 
constitutional;  and  the  fact  that  a  person 
indicted  and  found  guilty  of  a  violation  of 
the  act  was  acting  In  the  transaction  as  an 
agent  of  a  foreign  corporation  did  not  af- 
fect his  liability. 

Obviously  these  cases,  having  In  mind 
what  was  actually  decided  therein,  have  no 
bearing  on  the  question  before  \is.  The  Ap- 
pellate Division  in  discussdng  when  the  ob- 
ligation of  the  contract  Is  Impaired  states: 
"The  role  doubtless  is,  as  contended  by 
plaintiff,  that  the  Legislature  under  this  re- 
served power  granted  to  It  by  the  Coustltn- 
tlon  cannot  Interfere  with  or  annul  a  cm- 
tract  between  a  corporation  and  other  par- 
ties." This  concession  is  In  accordance  with 
the  unbroken  current  of  authority,  either  in 
the  case  of  a  sontract  terminated  by  the 


legal  death  of  a  corporation,  where  the  agent 
may  resort  to  the  receiver  for  the  collection 
of  any  amount  due  him  at  that  time,  or  the 
case  of  an  agent  of  a  going  corporation, 
where  contract  obligations  for  his  benefit 
cannot  be  impaired  by  subsequent  legisla- 
tion. The  ground  upon  which  the  court  be- 
low rested  Its  decision  is  best  stated  in  its 
own  language  as  follows:  "Now,  the  plain- 
tiff, when  he  became  the  general  agent  of 
the  defendant  under  his  contract,  became 
vitally  and  essentially  connected  with  its 
'domestic  affairs.'  He  became  an  Important 
part  of  Its  mechanism.  The  machinery  of 
life  Insurance  has  largely  been  conducted 
through  the  Instrumentality  of  agents.  Such 
corporations  have,  through  their  agents,  pro- 
mulgated, performed,  and  perpetuated  their 
policies,  plans,  and  purposes,  and  through 
them  the  wrongs  and  abuses,  if  any,  of  life 
insurance  have  sometimes  been  Inflicted  on 
a  confiding  public.  When  plaintiff  made  his 
contract  he  knew  that  he  was  to  become 
an  essential  factor  in  the  domestic  affairs 
and  Internal  organism  of  the  defendant,  and 
that  such  domestic  affairs  and  Internal  or- 
ganism were  under  the  reserve  power  of 
the  Constitution  of  this  state,  subject  to 
legislative  change.  He  became  identified 
with  the  operation,  development  and  busi- 
ness life  of  the  defendant  and  one  of  the  or- 
gans of  its  corporate  existence."  The  learn- 
ed court  then  cites  People  v.  Globe  Mutual 
Life  Insurance  Co.  and  People  v.  Formosa, 
supra.  Referring  to  the  Formosa  Case,  the 
court  said:  "What  was  said  in  the  above 
case  is  doubly  emphasized  when  we  recall 
that  the  act  of  1006  was  enacted  In  response 
to  an  aroused  and  urgent  public  sentiment 
as  the  result  of  grave  evils  and  abuses  dis- 
closed by  the  processes  of  a  legislative  in- 
vestigation. And,  when  it  is  also  recalled 
that  among  such  abuses  were  the  methods 
employed  by  certain  agents,  the  claim  of 
plaintiff  that  his  contract  was  not  within 
the  purview  of  the  statute  would  seem  to 
be  completely  refuted."  We  are  unable  to 
concur  in  this  reasoning  of  the  court  below. 
The  plaintiff  in  executing  his  contract  with 
the  defendant  became  Its  general  agent  In 
the  foreign  territory  named,  subject  to  the 
provisions  thereof,  nothing  more  or  less,  and 
no  inference  Is  to  be  drawn  that  he  became 
a  factor  In  the  domestic  affairs,  mechanism, 
internal  organism,  or  policy  of  the  defend- 
ant. The  opinion  of  the  court  below  then 
continues:  "Were  there  otherwise  any  doubt 
that  the  legislation  in  question  was  within 
the  contemplation  of  the  parties  to  the  con- 
tract, such  doubt  would  be  dissipated  by 
reference  to  the  following  provision  in  such 
contract:  'This  contract  is  made  subject  to 
the  condition  that  the  said  company  is  and 
shall  continue  to  be  legally  authorized  to 
transact  business  In  said  district  Should 
authority  to  transact  business  In  any  section 
thereof  be  at  any  time  terminated,  this  ain- 
tract  shall  become  null  and  void  m  tu*  as 
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new  bnflinesB  tn  radi  sectloii  Is  concerned.' 
True,  this  provision  In  terms  only  relates  to 
a  total  cessation  «t  business.  Bat  the  par- 
ties clearly  had  In  mind  the  possibility  that 
the  Leglalature  of  this  state  might  Interdict 
the  defendant  from  all  business  within  the 
states  comprising  the  plalntifTs  territory. 
They  were  also  bound  to  know,  what  no  one 
disputes,  that  said  Legislature  might  put 
the  corporation  to  death.  Knowing  all  this. 
It  was  a  psychological  Impossibility  for  the 
parties  not  to  include  within  their  mental 
grasp  the  idea  ttiat  the  corporation  might 
be  limited  or  restricted  in  its  operation  in 
such  a  way  as  to  affect  the  plaintiff's  con- 
tract" 

The  court  below  in  quoting  from  the  conr 
tract,  as  above.  Is  in  error  as  to  Its  terms 
only  relating  to  a  total  cessation  of  business. 
The  quotation  is  very  dear  when  the  othec 
provisions  of  the  contract  are  recalled.  The 
defendant  was  entering  upon  an  agreement 
with  the  plaintiff  in  regard  to  territory  cov- 
ering the  four  states  named,  and  the  first 
provision  was  tliat  the  contract  was  subject  to 
the  condition  that  the  defendant  should  con- 
tinue to  be  legally  authorized  to  transact  busi- 
ness in  the  district  covered  by  these  states, 
and,  furthermore,  it  was  provided  that  should 
authority  to  transact  business  tn  any  section 
thereof — that  is,  in  any  oi  the  territory  em- 
braced by  the  four  states — ^be  withdrawn,  the 
contract  should  become  null  and  void  so  far  as 
new  business  in  such  section  is  concerned.  We 
cannot  concur  with .  the  reasoning  that  this 
very  proper  provision  In  the  contract  relating 
to  the  four  states  named  leads  to  the  infer- 
ence that  the  parties  clearly  had  in  mind 
the  possibility  that  the  Legislature  of  the 
state  of  New  York  might  interdict  the  defend- 
ant from  all  business  within  the  states  com- 
prising the  plaintiff's  territory.  It  is  doubt- 
less true  that  the  defendant,  as  a  domestic 
corporation  of  this  state,  was  bound  to  know 
the  law  that,  if  it  violated  the  statutes  of 
this  state  to  such  an  extent  as  to  merit  cor- 
porate death,  the  Legislature  had  full  power 
and  authority  to  Inflict  upon  It  that  penalty. 
The  result  of  such  legislative  action  would 
terminate  all  contracts  of  agency  which  were, 
of  coarse,  dependent  upon  the  continued  life 
of  both  parties.  We  agree  with  the  conten- 
tion of  plaintiff's  counsel  that  the  poUce  pow- 
er of  the  state  cannot  Justify  the  reduction  b7 
law  of  the  compensation  whidi  the  defendant 
agreed  In  Its  contract  with  the  plaintiff  to 
pay  him.  We  see  nothing  In  the  provisions 
of  the  contract,  or  In  the  surrounding  cir- 
cumstances of  this  case,  that  disclose  a  sito- 
atlon  which  warrants  an  appeal  to  the  police 
power.  While  it  has  been  frequently  said 
that  the  police  power  cannot  be  defined,  and 
It  is  not  desirable  to  have  it  limited  by  a  hard 
and  fast  definition,  yet  all  the  cases  hold 
that  it  must  be  invoked  in  order  to  protect 
the  IWes,  health,  morals,  comfort,  and  general 
welfare  of  the  public.  There  is  nothing  in  the 
tftcts  of  this  case  that  bring  it  within  any 


of  the  ateeptM  definitions  of  the  police  power. 

Beferrlng  to  the  nature  of  this  poweiv 
Judge  Peckham,  In  Health  Department  of  N. 
T.  V.  Rector,  etc.,  145  N.  Y.  82,  89  N.  B.  838, 
885,  27  L.  &.  A.  710,  45  Am.  St.  Rep.  570. 
said:  "It  bas  frequently  been  said  that  it 
la  difScult  to  give  any  exact  definition  whidi 
8(hall  properly  limit  and  describe  such  pow> 
er.  It  mnst  be  exercised  subject  to  the  pro- 
visions of  both  the  federal  and  state  Con- 
stitutions, and  the  law  passed  In  the  exercise 
of  such  power  must  tend  In  a  degree  that  is 
perceptible  and  clear  towards  the  preserva- 
tion of  the  lives,  the  health,  the  morals,  or 
the  welfare  of  the  community,  as  those  words 
have  been  used  and  construed  in  many  cases 
heretofore  decided."  This  general  subject  was 
considered  in  Lawton  v.  Steele,  152  U.  S.  US, 
14  Sap>  Ct  499,  38  L.  Ed.  385.  At  page  187 
of  152  n.  S.,  page  601  of  14  Sup.  Ct  (38  L. 
Bd.  385),  the  court  said:  "The  Leglalntnre  may 
not.  In  the  guise  of  protecting  the. public  {in- 
terests, arbitrarily  interfere  with  private 
business  or  Impose  unusual  or  unnecessary 
restrictions  upon  lawful  occupations.  In  oth- 
er words,  its  determination  as  to  what  Is  a 
proper  exercise  of  its  police  power  is  not  final 
and  conclusive,  but  is  subject  to  the  supervi- 
sion of  the  courts."  See,  also,  Wright  t. 
Hart  182  N.  Y.  830,  383,  75  N.  E.  404,  2  L.  R. 
A.  (N.  &)  888.  The  court  below  at  the  close 
of  its  opinion  states  that:  "Having  reached 
the  oonclnsion  that  the  statute  limits  the 
amount  which  the  defendant  may  lawf<ully 
pay  the  plaintiff,  it  is  unnecessary  to  consider 
the  further  question  raised  by  defendant  as 
to  the  difference  in  the  forms  of  policies." 

We  will  now  omsider  the  second  question, 
as  to  whether  new  forms  of  policies  have' 
been  adopted  upon  which  plaintiff  is  to  re- 
oovw  changed  oonunissions  imder  the  con- 
tract subdivision  "sixteenth,"  which  reads 
as  follows:  "The  commissions  hereinbefore 
specified  shall  not  apply  to  any  new  forms 
of  policies  hereafter  adopted  by  the  said  par- 
ty of  the  first  part  but  shall  apply  only  to 
tt)e  policies  now  in  use  by  said  company,  but 
changes  in  premium  rates,  or  clauses  In  pres- 
ent forms  of  .policies  shall  not  be  construed 
as  a  new  form  of  policy.  It,  however,  is 
understood  and  agreed  that  the  said  second 
party  shall  be  allowed  and  paid  on  any  such 
new  policies  as  large  a  brokerage  and  renewal 
commission  as  is  paid  to  or  allowed  any  other 
manager  or  agent  of  the  company."  T^e  dis- 
cussion of  this  question  in  the  briefs  and  ar- 
guments of  counsel  has  taken  a  wide  range 
and  considered  many  propositions  that  are 
irrelevant  In  view  of  the  fact  that  in  decid- 
ing the  first  question  we  have  reached  the 
conclusion  that  section  97  of  the  insuranoo 
law  (Laws  1906,  o.  326)  does  not  apply  to 
the  contract  between  the  plaintiff  and  defend- 
ant as  it  is  not  retroactive.  The  sixteenth 
paragraph  of  tbe  contract  already  quoted, 
provides  iq  part  that  "the  commissions  here- 
inbefore specified  shall  not  apply  to  any  new 
forms  (tf  policies  hereafter  adopted  l^  tbs 
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said  party  of  the  first  part  [the  defendant], 
bnt  shall  apply  only  to  the  policies  now  In 
use  by  said  company,  but  changes  in  preminm 
rates,  or  clanses  In  present  forms  of  policies 
shall  not  be  construed  as  a  new  form  of 
policy."  In  subdivision  "fifth"  of  the  state- 
ment of  facts  it  is  agreed  that  "the  words 
•form  of  policy,"  as  used  in  the  contract,  have, 
prior  to  January  1,  1907,  been  Interpreted  by 
the  parties  as  equivalent  to  'plan  of  policy*; 
the  whole  life  being  considered  as  one  form* 
or  'plan,'  the  limited  iiayment  as  another 
•form'  olr  'plan,*  the  endowment  as  another 
form'  or  "plan,"  etc."  It  is  agreed  that  the 
policies  on  which  the  plaintiff  seeks  to  recov- 
er his  commissions  (subdivision  "ninth"  In  the 
statement  of  facts)  are  Exhibits  M  and  N, 
being  the  New  York  Standard  Life  Insurance 
Policies.  It  Is  also  agreed  in  said  subdivision 
that  since  January  1,  1907,  the  plaintiff  has 
from  time  to  time  procured  applications  in 
his  said  territory  for  Insurance  which  have 
been  approved  by  the  defendant  company, 
and  on  which  participating  policies  have  been 
issued  by  the  defendant,  and  for  which  the 
defendant  has  been  paid  in  cash  the  first 
year's  premiums  thereon..  It  Is  further 
agreed  that  Exhibit  N  is  the  20-year  endow- 
ment; Exhibit  M  embraces  two  'forms"  or 
"plans"  of  policy,  viz.,  20-payment  life  and 
10-payment  life. 

The  defendant  asks  the  court  to  hold  that 
the  foregoing  policies  are  all  new  forms  of 
policies  under  the  contract,  and,  as  such,  are 
subject  only  to  conunlssions  as  therein  pro- 
vided. Referring  to  the  statement  of  facts,, 
subdivision  "ninth,"  It  Is  agreed  that  since 
January  1,  1907,  the  defendant  has, received 
on  policies  procured  by  plaintiff  in  cash  the 
first  year's  premiums  on  20-year  endowment 
policies,  Exhibit  N ;  20-payment  life  policies, 
Exhibit  M;  and  10-payment  life  policies.  Ex- 
hibit M.  It  appears  these  "forms"  or  "plans" 
of  policies  were  not  new.  The  20-year  en- 
dowment policy  Issued  after  January  1,  1907, 
Is  within  the  meaning  of  the  contract  the 
same  "form"  or  "plan"  as  the  20-ye8r  endow- 
ment policy  Issued  prior  to  January  1,  1907. 
The  same  is  true  of  the  20-paynient  life  and 
the  10-payment  life.  In  other  words,  changes 
In  premium  rates  or  clauses  in  present  forms 
of  policies  are  not  to  be  construed  as  a  new 
form.  The  various  names  applied  to  poUoles 
Indicate  the  "form"  or  "plan"  under  which 
they  are  to  be  operated.  We  have  in  the 
statement  of  facts  two  .illustrations  of  the 
rule  above  stated.  It  is  agreed  that  sonie 
years  after  the  making  of  the  contract  and 
prior  to  January  1,  1907,  the  defendant  Is- 
sued a  "new  form  of  policy"  called  a  "C!oupon 
Bond,"  which  both  parties  agreed  was  a  new 
form  within  the  meaning  of  the  plaintiff's 
contract,  and  the  defendant  fixed  the  commis- 
sions thereon  accordingly.  It  is  also  agreed 
that  since  January  1, 1907,  the  defendant  has 


adopted  for  use  outside  of  the  .state  of  New 
York  a  new  form  of  policy  known  as  the 
"five-year  convertible  term."  We  have,  there- 
fore, reached  the  conclusion  that  the  policies 
Involved  In' this  submitted  case  are  not  new 
In  "form"  or  "plan"  as  contended  by  the  de- 
fendant It  follows  that  under  the  stipula- 
tion of  the  parties  the  plaintiff  Is  entitled  to 
judgment  for  $191.54,  without  costs. 

The  judgment  of  the  Appellate  Division 
should  be  modified  by  providing  that  the 
plaintiff  should  have  final  judgment  for 
1191.54,  without  costs. 

CULTJBN,  O.  J.,  and  ORAY,  HAIGHT, 
WERNER,  WILLARD  BARTLBTT,  and 
HISCOCK,  JJ.,  concur. 

Judgment  accordingly. 


(US  N.   T.  6K) 
DURKBB  V.  HUDSON  VALI;B}Y    RY.  CO. 

(Court  of  Appeals  of  New  York.     Dec.  15, 
1908.) 

1.  Master  and  Sebvant  ({  111*)— Appliak- 
CES  AND  Places  rOB  Wobk— Stbebt  Cabs— 

"BUMPBBS." 

The  extensions  of  the  floors  of  street  cars 
at  either  end  which  constitute  the  platforms 
are  not  "bumpers"  In  the  sense  in  which  that 
term  is  applied  to  freight  and  passenger  ears 
operated  in  trains  on  steam  railroad  lines. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  J  216;  Dec  Dig.  i  111.*] 

2.  Mabteb  and  Szbvant  ()  111*)— Master's 

LlABILrTT      FOE      INJUBIKS      TO      SeBVANT — 

Tools,  Machinebt,  Appliances,  and  Pla- 
.  CBS  FOB  WOBK— Stbebt  Cabs— Bt^rrEits. 

A  street  surface  railroad  company  operat- 
ing Its  cars  not  In  trains,  but  singly,  does  not 
ow6  its  employes  the  duty  of  using  only  can 
with  platforms  at  either  end  so  constpucted  as 
to  be  at  the  same  height  above  the  track,  or 
with  buffers  to  guard  motormen  against  injury 
from  collisions. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Ceat.  Dig.  S  215;   Dec.  Dig.  §  111.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  Zadie  E.  Durkee,  as  administra- 
trix, against  the  Hudson  Valley  Railway 
Ompany.  From  a  judgment  of  the  Appel- 
late Division,  affirming  by  a  divided  court  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

For  prior  report,  see  122  App.  Div.  278, 
106  N.  Y.  Supp.  736. 

Lewis  E.  Carr,  for  appellant  J.  A.  Ed* 
logg,  for  respondent 

WILLARD  BARTLBTT,  J.  This  Is  a 
suit  under  the  Employers'  Liability  Act 
(Laws  1902,  p.  1748,  c.  600),  in  whicdi  the 
plaintiff  has  recovered  damages  against  the 
defendant  corporation  for  having  negligently 
caused  the  death  of  her  Intestate,  a  motor- 
man  in  its  employ,  who  was  killed  In  a  col- 
lision between  two  of  the  defendant's  elec- 
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trie  trolley  cars  on  the  line  between  the  vil- 
lages of  Sandy  Hill  and  Ft  Edward  on  the 
night  of  July  2,  1805.  Oscar  Durkee,  the 
plaintiff's  Intestate,  was  operating  a  south- 
bound car.  The  main  line  is  a  single  track. 
Diere  is  a  switch  at  Baker's  Falls,  at  which 
point,  when  he  arrived  there,  he  should  have 
met  and  passed  a  car  from  Troy  bound  north. 
Durkee  waited  at  this  switch  10  minutes  for 
the  Troy  car,  as  was  his  duty,  and  then  pro- 
ceeded, having  under  the  rules  of  the  com- 
pany the  right  of  way  to  the  next  switch, 
known  as  the  "Fair  Oroimd  switch,"  distant 
1,800  or  2,000  feet,  or  about  two  minutes  in 
running  time.  Here  the  Troy  car  ought  to 
Iiave  awaited  his  arrival  on  the  siding;  but, 
Instead  of  so  doing,  it  ran  out  upon  the  main 
track  north  of  the  siding,  so  that  when  Dur- 
kee's  car  came  along  it  collided  with  the  Troy 
car,  and  caused  the  injuries  to  Durkee  which 
resulted  in  his  death.  The  front  platform 
of  the  Troy  car  was  higher  than  the  front 
platform  of  Durkee's  car.  When  the  colli- 
sion occurred  the  higher  platform  passed 
over  the  lower  platform  on  which  Durkee 
was  standing,  and  the  main  structures  of 
the  two  cars  thus  came  together  crushing 
Durkee  between  them. 

Assuming  that  the  plaintiiFB  Intestate  him- 
self was  in  no  wise  at  fault,  it  is  manifest 
that  his  death  was  wholly  attributable  to 
the  negligence  of  his  fellow  servants  who 
were  operating  the  Troy  car,  unless  it  was 
also  due  to  negligence  on  the  part  of  the  de- 
fendant corporation  in  failing  to  provide 
cars  so  constructed  that,  in  the  event  of  a 
collision  such  as  occurred  on  this  occasion, 
the  platform  of  one  of  the  colliding  cars 
could  not  pass  over  the  platform  of  the 
other.  The  learned  Judge  before  whom  the 
case  was  tried  recognized  this  as  the  sole 
test  of  liability.  Throughout  the  trial  wit- 
nesses, counsel,  and  the  court  used  the  term 
"bumpers"  to  characterize  the  extension  of 
the  floor  of  the  car  at  either  end  which  con- 
stitutes the  platform ;  but  there  is  no  doubt 
what  they  were  talking  about  Such  con- 
structions are  not  bumpers  in  the  sense  In 
which  that  term  Is  applied  to  freight  and 
passenger  cars  operated  in  trains  on  steam 
railroad  lines.  The  so-called  bumpers  In 
this  case,  as  one  of  the  principal  witnesses 
for  the  plaintiff  testified,  "constitute  the  floor 
and  the  end  of  the  floor  under  the  vestibule 
and  in  the  car."  Referring  to  the  bumpers, 
as  thus  deflned,  the  trial  judge  instructed 
the  jury  as  follows :  "It  Is  not  claimed  that 
the  bumpers  were  defective,  or  that  the  cars 
were  defective  in  the  sense  that  they  were 
inadequate,  or  in  the  sense  that  anything  was 
broken  about  them.  The  charge  is  that  in 
the  construction  of  the  bumpers  one  was 
built  higher  than  the  other,  and  that  the 
company  ought  not  to  have  allowed  cars 
with  bumpers  so  constructed  to  be  used." 
He  then  referred  to  an  alleged  defect  in  the 
brakes,  as  to  which  he  said  the  evidence  was 
InBufficient  to  warrant  a  finding  of  negli- 


gence, and  continued:  "So,  I  Instruct  you 
that  you  must  give  your  attention,  so  far  as 
the  negligence  of  this  defendant  Is  concern- 
ed, solely  to  the  question  of  whether  or  not, 
in  the  construction  of  these  two  cars,  one 
being  built  so  tliat  the  bumper  passed  the 
other,  there  was  negligence  on  the  part  of  this 
defendant  in  allowing  these  cars  to  be  used." 
It  Is  plain  that  a  judgment  based  upon  a 
verdict  rendered  under  such  Instructions  can- 
not be  sustained,  unless  we  are  prepared  to 
hold  that  a  street  surface  railroad  company, 
operating  its  cars  not  in  trains,  but  singly  and 
as  separate  vehicles,  owes  the  duty  to  its 
employ^  of  using  only  cars  which  have  the 
platforms  at  either  end  so  constructed  as 
to  be  at  one  and  the  same  height  above  the 
track  upon  which  such  cars  are  operated. 
I  can  find  no  warrant  for  the  assumption 
that  the  law  Imposes  any  such  duty  upon 
such  corporations.  It  is  supposed  to  have 
been  declared  by  the  decision  of  this  court 
in  Ellis  V.  N.  T.,  L.  E.  &  W.  R.  R.  Co.,  95 
N.  Y,  546,  but  the  supposition  is  founded 
upon  a  misapprehension  of  what  was  de- 
cided in  that  case.  The  "bumpers"  there 
under  consideration  were  bumpers  in  the 
true  and  accurate  sense  of  the  word.  They 
constituted  "a  buffing  apparatus,"  and  were 
applied  to  cars  designed  to  be  operated  to- 
gether in  trains,  for  the  purpose  of  protect- 
ing persons  called  upon  to  go  between  the 
cars  to  couple  or  uncouple  them,  or  for  oth- 
er purposes,  and  also  to  protect  the  cars 
themselves  from  Injury  in  case  they  should 
be  at  any  time  violently  forced  together.  It 
Is  true  that  with  reference  to  cars  thus  In- 
tended to  be  entrained  this  court  did  hold 
that  an  obligation  existed,  on  the  part  of  a 
steam  railroad  company,  to  provide  them 
with  "bnffers  of  some  kind"  which  should 
not  overlap  one  another,  but  that  proposition 
has  no  application  to  such  a  condition  of 
things  as  is  presented  in  the  case  at  bar. 
Here  we  have  cars  which  are  not  Intended 
to  be  operated  in  physical  conjunction  with 
other  cars.  Each  car,  in  the  ordinary  man- 
agement of  the  business  of  a  street  surface 
railroad,  is  moved  singly  and  wholly  detach- 
ed from  any  other  car.  The  obligation  as- 
serted in  the  Ellis  Case  to  adopt  a  method 
of  buffer  construction  as  a  safeguard  In  cars 
designed  to  be  run  attached  to  one  another 
In  trains  does  not  extend  to  cars  the  use  of 
which  is  so  radically  different  To  bold  oth- 
erwise and  in  accordance  with  the  view 
adopted  by  the  trial  court  in  this  case  would 
be  to  requir*  every  electric  trolley  line  com- 
pany  in  the  state  to  use  only  cars  of  an  ab- 
solutely uniform  pattern  so  far  as  the  height 
of  the  floor  is  concerned,  for  the  front  and 
rear  platforms,  the  extremities  of  which  con- 
stitute the  so-called  "bumpers,"  are  and  must 
be  merely  extensions  of  the  floor.  Thus,  a 
corporation  would  practically  be  prohibited 
from  running  large  cars  between  separate 
cities  and  villages  and  smaller  local  cars 
within  the  limits  of  the  respective  munic- 
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ipalities.  The  service  which  motonuen  and 
conductors  are  called  upon  to  perform  In 
the  management  of  electric  street  surface 
railway  cars  operated  singly  Involves  no 
such  elements  of  danger  as  appertain  to  the 
duties  of  brakemen  on  steam  railroad  trains ; 
and  hence  there  Is  no  occasion  to  Impose 
upon  the  employer  the  duty  to  maintain  the 
same  safeguards  against  Injury.  The  em- 
ployer's obligation  In  this  respect  Is  to  be 
measured  by  the  danger  reasonably  to  be  ap- 
prehended as  Indicated  by  practical  experi- 
ence. It  Is  not  going  too  far  to  say  that 
there  Is  nothing  In  the  ordinary  operation  of 
single  street  snrface  railroad  cars  to  suggest 
the  necessity  of  supplying  them  with  buffers 
of  equal  elevation  above  the  surface  of  the 
tracks,  or,  Indeed,  with  any  buffers  at  all  to 
guard  motormen  against  Injury  In  conse- 
Quence  of  probable  collisions. 

I  am  of  opinion  that  the  evidence  In  this 
case  wholly  failed  to  disclose  any  negligence 
oa  the  part  of  the  defendant 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event 

CULLEN,  C.  J.,  and  GRAY,  EDWARD 
T.  BARTLEn\  HAIGHT,  VANN,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


ass  N.   T.  692) 

JOHNSTON  v.  SYRACUSE  LIGHTING  CO. 

(Coart  of  Appeals  of  New  York.    Dec.  18, 
1908.) 

Mastbb   and   Sebvart   ({   235*}— Injubt  to 

Skbvant— Ddtt  of  Isspkction. 

It  is  the  duty  of  a  lineman,  before  going 
onto  a  croM-arm  of  an  electric  light  pole  to  fix 
wires,  to  inspect  the  cross-arm  as  to  its  i>eing 
strong  and  sound  enough  to  hold  him;  and  this 
the  court  should  charge,  instead  of  submitting 
the  question  to  the  jury  as  one  of  fact 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  <{  710-722;  Dec.  Dig.  i 
235.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  Camille  B.  Johnston,  adminis- 
tratrix,  against  the  Syracuse  Lighting  Com- 
pany. From  a  Judgment  of  the  Appellate 
Division  (122  App.  Dlv.  895,  106  N.  Y.  Supp. 
1132),  affirming  a  Jndgment  and  order  for 
plaintiff,  defendant  appeals.  Reversed  and 
new  trial  ordered. 

George  H.  Bond,  for  appellant  Theodore 
E.  Hancock,  for  respondent 

GRAY,  J.  The  plalntUTa  intestate  was 
Idlled  by  falling  from  the  cross-arm  of  an 
electric  light  pole,  which  had  broken  under  bis 
weight  while  engaged  In  adjusting  a  wire. 
His  administratrix  brought  this  action  to 
recover  damages  of  the  defendant,  charging  it 
with  negligence  in  the  respect  that  the  cross- 


arm  was  defective  and  not  of  sufficient 
strength  for  the  use  Intended.  She  recovered 
a  verdict,  and  upon  appeal  to  the  Appellate 
Division  the  judgment  entered  upon  the  ver- 
dict was  affirmed.  The  defendant  appeals  to 
this  court,  alleging  several  errors  upon  the 
trial,  one  of  which,  in  my  opinion,  is  fatal 
to  the  judgment 

It  appears  that  the  deceased  was  employed 
by  the  defendant  as  one  of  its  linemen,  whose 
duties,  iu  case  of  any  trouble  with,  or  imper- 
fection in,  the  defendant's  lines,  comprehend- 
ed the'  repairing  of  the  same.  Upon  the  day 
in  question  he  was  ordered  to  proceed  to  A 
point  where  a  crossing  of  wires,  or  a  "cross- 
up"  as  it  was  termed,  had  been  reported. 
After  he  had  cleared  the  wires  upon  the  pole 
where  this  had  occurred,  he  observed  the 
same  trouble  with  some  lines  upon  another 
pole  standing  dose  to  the  one  npon  which  he 
was  working.  He  proceeded  from  the  one 
pole  to  the  other  in  order  to  remedy  the 
difficulty,  and  sat  npon  the  cross-arm  at  a 
point  halfway  or  more  from  the  pole.  As  he 
was  about  adjusting  a  wire  to  a  pin  at  the 
end  of  the  cross-arm.  It  broke  and  he  was 
precipitated  to  the  ground.  Examination  re- 
vealed the  presence  of  a  luiot  running 
through  the  cross-arm,  and  also  a  "weather 
check,"  or  crack.  In  it,  caused  by  the  expan- 
sion and  contraction  of  the  wood.  Both  knot 
hole  and  crack  were  visible.  There  was  no 
other  evidence  of  the  acts  of  the  deceased 
than  In  the  testimony  of  witnesses,  who  re- 
lated  what  they  saw  him  do  in  finishing  the 
work  upon  the  first  pole,  and  in  then  proceed- 
ing to  the  neighboring  pole. 

In  its  defense  the  defendant  showed  how 
Its  cross-arms  were  procured  and  the  system 
of  Inspection,  which  they  were  usually  sub- 
jected to  before  being  put  In  use.  In  sub- 
mitting the  case  to  the  Jury  the  trial  judge 
left  it  to  the  Jurors  to  pass  upon  the  ques- 
tion of  the  defendant's  negligence  with  re- 
spect to  furnishing  this  cross-arm,  and  he  in- 
structed them  that  they  were  to  determine 
whether  the  deceased  had  "exercised  reason- 
able care  In  going  out  on  the  end  of  the 
cross-arm."  Thereupon,  when  the  charge 
was  finished,  the  defendant's  counsel  request- 
ed the  trial  judge  "to  charge  the  Jury  that  it 
was  Johnston's  (the  deceased's)  duty  to  in- 
spect the  cross-arm  and  see  that  it  was 
strong  and  sound  enough  to  hold  hfan  before 
he  placed  bis  weight  thereon,  particularly  in 
a  place  of  known  danger."  The  court  ruled 
in  answer  to  the  request,  that  the  Jurors 
were  to  say  from  the  evidence  whether  that 
was  his  duty,  to  which  ruling  an  exception 
was  taken.  This  was  such  an  error  as  to 
require  a  reversal  of  the  judgment  and  that 
a  new  trial  should  be  had.  Upon  the  au- 
thority of  the  decision  of  Flood  v.  Western 
Union  Telegraph  Co.,  131  N.  Y.  603,  30  N.  B. 
196,  we  must  hold  that  the  defendant  was 
entitled  to  have  the  jurors  instructed  as  re- 
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quested.  The  duty  of  the  defendant  towards 
its  employes  was  to  provide  them  with  a 
reasonably  safe  place  for  the  performance  of 
the  work  reqttlred  of  them,  but  it  was  not  an 
Insmer  of  their  safety.  The  duty  rested  up- 
on its  linemen  to  use  some  judgment  in  their 
dangerous  occupation.  The  necessities  of 
their  work  upon  the  poles,  when  i)erformed 
at  so  great  a  distance  from  the  ground,  and 
dependent,  as  it  was,  upon  the  original,  or 
continued,  soundness  of  the  wooden  arm,  de- 
manded, iipon  their  part,  the  exercise  of  the 
duty  of  inspection.  While  presumably  the 
cross-arms  fumi^ed  are  fitted  to  bear  the 
weight  of  the  workman,  perfection  is  not  to 
be  expected  in  any  human  system  of  safe- 
guards, or  of  inspection,  and  bo  is  not  ex- 
empted from  the  duty  of  being  vigilant  for 
bis  own  protection.  In  this  case  the  de- 
ceased was  working  in  the  daytime,  and  it 
may  be  inferred,  from  all  tiie  evidence,  that 
he  might  have  observed  the  knot  hole  and 
the  weather  crack  and  have  regulated  his  ac- 
tion accordingly.  The  d^endant  was  entitled 
to  have  the  Jurors  instructed  as  to  what  the 
mles  of  l&w  required  of  both  plalntifT  and 
defendant  In  their  relations.  If  they  believ- 
ed that  the  defendant  bad  not  discharged  the 
full  measure  of  its  duty  as  the  employer, 
they  were  to  consider  whether  the  deceased 
had  acted  with  ih&t  reasonable  caution,  under 
the  circumstances,  which  was  due  from  him. 
In  Flood  V.  W.  U.  Tel.  Co.  (supra)  the  facts 
were  quite  similar  to  those  in  the  present 
case,  except  that  there  It  did  not  appear  from 
tiie  evidence  that  the  company  had  been 
negligent  in  furnishing  the  cross-arm.  The 
deceased,  in  that  case,  was  one  of  the  de- 
fendant's linemen,  and  came  to  his  death 
through  the  breaking  of  the  cross-arm.  The 
Judgment,  which  the  plaintiff  had  recovered, 
was  reversed  and  a  new  trial  was  ordered; 
this  court  holding  that  linemen  "are  expected 
to  see  the  condition  of  the  arms  and,  if  they 
find  them  insofficient,  to  replace  them  or  to 
report  the  fact,"  and  that  "it  is  the  obvious 
duty  of  every  lineman,  before  going  npon  one 
of  these  arms  many  feet  above  the  earth, 
to  Inspect  It  for  his  own  safety."  The  error 
committed  npon  this  trial  was  in  submitting 
to  the  Jury,  as  a  question  of  fact,  whether 
It  was  the  duty  of  the  deceased  to  Inspect  the 
cross-arm,  when  that  duty  was  imposed  by 
the  law  as  one,  the  performance  of  which  Is, 
naturally,  to  be  expected. 

For  these  reasons,  the  Judgment  and  order 
appealed  from  should  be  reversed,  and  a  new 
trial  should  be  had,  with  costs  to  abide  the 
event 

CniiLBN,  G  X,  and  HAIGHT,  VANN, 
WILLABD  BAUTLETT,  and  CHASE,  JJ., 
concur.  BDWABD  T.  BABTLETT,  J.,  takes) 
no  part 

Judgment  reversed,  etc. 


OM  N.   T.  «8> 

ZIMMERMANN  et  al.  r.  TISfMERMANN 
et  al. 

(Court  of  Appeals  of  New  York.    Dec  8,  1908.> 

1.  Bonds  (|  84*)— Contbact  o»  Sale— Con- 
STBucTiON  —  Time  or  Delivebt  —  "Wheii, 
As  AND  Ir  Issued." 

A  scheme  for  the  consolidation  of  the  trac- 
tion lines  of  Sen  Francisco  contemplated  the 
issuance  of  $20,000,000  bonds  to  be  delivered  to 
B.  &  Co.,  who  were  entitled  to  offer  them  for 
sale  prior  to  February  1,  1003,  at  the  best 
price  obtainaUe,  but  not  less  than  00  per  cent, 
of  their  face  value,  with  accrued  interest.  On 
or  before  June  16,  1902,  $3,500,000  of  the  bonds 
were  duly  certified  and  delivered  according  to 
directions  from  B.  &  O).  to  a  syndicate  by 
which  large  amounts  of  them  were  sold  on  the 
San  Francisco  market.  Defendants  on  March 
17,  1902,  contracted  to  sell  plaintiffs  100  of  the 
bonds  at  89  and  interest  payable  and  deliverable 
"when,  as  and  If  issned,^'  etc.  Held,  that  the 
words,  "when,  as  and  if  issued,"  did  not  relate 
only  to  the  total  issue  of  bonds  contemplated  by 
the  scheme,  but  meant  that  the  contract  should 
mature  and  delivery  be  due  when  such  a  reason- 
able amount  of  the  bonds  had  been  issued  as 
would  enable  defendants  with  due  diligence  to 
procure  the  bonds  and  make  delivery,  and,  de- 
fendants having  refused  to  deliver  after  the  $8,- 
500,000  issue,  plaintiffs  were  entitled  to  sue  im- 
mediately for  breach  of  contract 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  {  88;    Dec.  Dig.  {  81.*J 

2.  Bonds  (I  12*)— "Issued." 

A  bond  is  issued  when  it  comes  into  the 
hands  of  the  holder  bo  executed  and  delivered 
as  to  bind  the  obligor. 

[Ed.  Note.— For  other  cases,  see  Bonds,  Cent 
Dig.  S  8;   Dec.  Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8T7S-8782;    vol.  8,  p.  7603.] 

3.  Steeet  Railboads  ({  52*)  —  "Bonos" — 
Taking  Effect. 

An  ordinary  street  railroad  b<nid  represents 
a  loan  of  money  from  the  holder  to  the  borrow- 
er, and,  although  completely  executed  in  due 
form  to  be  used  as  security,  does  not  become  a 
valid  obligation  until  it  is  actually  delivered  for 
a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  §i  130,  131 ;   Dec.  Dig.  {  52.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  830-834;   vol.  8,  p.  7592.] 

4.  JuDouENT  (S  200*)— Findings  to  Sustain. 

Where  the  Appellate  Division  reversed  a 
judgment  for  plaintiff  on  the  law  only  in  an 
action  for  breach  of  a  contract  to  deliver  cor- 
porate bonds  "when,  as  and  if  issued,"  and  the 
finding  that  an  issue  of  $3,500,000  of  the  bonds 
was  a  sufficient  amount  to  have  enabled  the  de- 
fendants to  have  obtained  sufficient  bonds  to 
have  made  delivery  when  requested  was  unas- 
sailed,  such  finding  was  sufficient  to  sustain  the 
judgment  of  the  trial  court  on  the  determina- 
tion of  the  Court  of  Appeals  that  the  Appellate 
Division  erred  In  holding  as  a  matter  of  law 
that  an  issue  of  all  the  bonds  was  necessaiy  in 
order  to  charge  the  defendant  at  all. 

VEi.  Note.— For  other  cases,  see  Judgment 
C!ent  Dig.  J  364;   Dec.  Dig.  i  200.*] 

5.  Bonds  (|  84*)— Sale  or  Bonds— Bbsaoh— 
Dauaoeb— MABs:Br  Value. 

Where  defendants  breached  a  contract  for 
the  sale  of  bonds  of  a  San  Francisco  corpora- 
tion, plaintiff's  loss  was  properly  estimated  with 
reference  to  the  price  of  the  bonds  at  San  Fran- 
cisco on  the  day  of  the  breach;    that  being  the 
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best  avallaUa  market  for  tiie  bonds,  and  not  on 
fictitious  sales  in  the  New  Tork  market. 

[Ed.  Note.^For  other  cases,  see  Bonds,  Cent 
Dig.  §88;  Dec.  Dig.  {  84.*] 

Gray  and  Hiscock,  JJ<,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Leopold  Zlmmermann  and  othem 
against  Henry  G.  Tlmmermann  and  others.  A 
Judgment  for  plalntlfts  was  reversed  by  the 
Appellate  Division  (120  App.  Dlv.  218,  106 
N.  Y.  Snpp.  443),  and  plaintiffs  appeal.  He- 
versed,  and  Judgment  of  Trial  Term  afflnned. 

Alton  B.  Parker  and  BenJ.  N.  Cardoio,  for 
appellants.  Joseph  Fettretch  and  Oeorge  H. 
Barle,  Jr.,  for  respondents. 

WILIiARD  BARTLBTT,  J.  In  this  acUon 
the  plaintiffs,  constituting  the  firm  of  Zim- 
mermann  &  Forshay,  bankers  and  brokers  in 
the  city  of  New  Tork,  seek  to  recover  of  the 
defendants,  who  'are  also  bankers  and  brokers 
In  the  same  city,  under  the  firm  name  of 
Tlmmermann,  Dahlgren  &  Co.,  damages  for 
the  breach  of  contracts  in  writing  .whereby 
the  defendants  agreed  to  sell,  and  the  plain- 
tiffs agreed  to  buy,  certain  bonds  of  a  Cali- 
fornia corporation,  known  as  the  United  Ball- 
roada  of  San  Francisco.  The  following  la  a 
copy  of  one  of  the  contracts,  the  others  being 
like  it  In  form :  "New  York,  March  17,  1902. 
100  Bonds  at  80  and  Int  W.  I.  We  have 
sold  to  Zlmmermann  &  Forsbay  one  hundred 
thousand  dollars  par  value  of  the  New  4% 
Bonds  of  the  United  Railroads  of  San  Fran- 
cisco at  89  per  cent  payable  and  deliverable 
when,  as  and  if  Issued,  with  accrued  interest 
at  the  rate  of  four  per  cent  per  annum,  ei- 
ther party  having  the  right  to  call  for  depos- 
its according  to  the  requirements  of  article 
30  of  the  coiistltution  of  the  N.  Y.  Stock  Ex- 
change, and  on  the  failure  of  the  party  called 
upon  to  comply  with  the  call  for  deposits, 
which  contract  shall  mature,  with  the  right 
and  authority  to  the  party  not  in  default  to 
close  the  contract  In  accordance  with  the 
rules  of  the  New  York  Stock  Exchange.  Due 
when  Issued.  Tlmmermann,  Dahlgren  &  Co." 
The  plaintiffs  in  each  Instance  executed  a 
correspcmdlng  obligation  to  purchase  the 
bonds  on  the  terms  and  conditions  thus  spec- 
ified. On  the  21st  day  of  June,  1902,  the 
platntiffs,  claiming  that  the  bonds  had  been 
Issued,  demanded  the  delivery  thereof  from 
the  defendants.  The  defendants  refused  to 
comply  with  the  demand  on  the  ground  that 
It  was  premature.  They  wrote  to  the  plain- 
tiffs: "We  have  been  notified  by  Messrs: 
Brown  Bros.  &  Co.,  who  are  the  parties 
to  issue  the  bonds,  that  said  bonds  have  not 
been  so  issued,  and  hence  that  they  are  not 
entitled  to  be  delivered  under  the  agreement 
of  sale  made  with  you."  The  learned  Judge 
before  whom  the  case  was  tried  (a  Jury  hav- 
ing been  waived)  found  that  the  bonds  had 


been  Issued  by  the  United  Railroads  of  San 
Francisco  at  the  time  when  the  demand  was 
made,  and  rendered  Judgment  in  favor  of 
the  plaintiffs  for  $12,837.00,  measuring  their 
damages  with  reference  to  the  market  rate 
for  the  bonds  In  San  Francisco  at  the  date 
of  the  breach  of  the  contract.  The  Appellate 
Division  has  reversed  this  Judgment  because 
only  13,500,000  of  the  $20,000,000  issue  of 
bonds  contemplated  by  the  United  Railroads 
of  San  Francisco  had  actually  been  issued 
whsi  the  plaintiffs  demanded  of  the  defend- 
ants the  delivery  of  their  bonds  under  the 
contract  In  the  opinion  of  that  learned 
court  no  right  accrued  to  the  plaintiffs  to 
call  for  a  delivery  of  any  of  the  bonds  until 
the  issue  of  the  $20,000,000  was  complete. 
The  disposition  of  this  appeal  depoids  upon 
the  correctness  of  that  view. 

The  bonds  In  question  were  the  outcome  of 
a  syndicate  plan  for  the  acquisition  of  a  con- 
trolling interest  In  the  principal  independent 
steeet  surface  railroads  in  the  city  of  San 
Francisco,  and  the  consolidation  of  their 
lines  into  a  single  corporate  organization  to 
be  known  as  the  United  Railroads  of  San 
Francisco.  The  agreement  for  effectuating 
this  scheme  provided,  among  oth«r  things,  for 
the  creation  and  issue  by  this  new  corpora- 
tion in  payment  for  the  properties  of  the  con- 
stituent companies  of  $40,000,000  of  stock, 
common  and  preferred,  and  $20,000,000  of 
bonds.  The  bonds  were  to  be  secured  by  a 
mortgage  upon  the  properties  and  franchises 
of  the  constituent  companies.  The  stock  of 
these  companies  was  acquired  through  the 
agency  of  Brovm  Bros.  &  Co.;  to  whom  the 
bonds  were  to  be  delivered  under  an  agree- 
ment which  gave  them  the  right  to  offer 
such  bonds  for  sale  at  any  time  prior  to 
February  1,  1903,  at  the  best  price  obtain- 
able, being  not  less  than  90  per  cent,  of  their 
face  value  with  accrued  Interest  On  or  be- 
fore June  16,  1902,  bonds  to  the  amount  of 
$3,500,000,  duly  certified  by  the  trustee  under 
the  mortgage,  were  delivered  by  the  trustee, 
pursuant  to  directions  from  Brown  Bros.  & 
Co,  to  a  San  Francisco  syndicate,  by  which 
they  had  been  purchased  and  by  which  large 
amounts  of  them  were  Immediately  resold. 
It  is  this  delivery  of  $3,500,000  which  the 
plaintiffs  insist  was  an  issue  of  the  bonds 
under  the  "when,  as  and  if  issued"  clause 
of  the  contract  between  the  parties  to  this 
action.  The  defendants,  on  the  other  hand, 
contend  (and  in  this  they  have  been  sus- 
tained by  the  Appellate  Division)  that  the 
words,  "when,  as  and  If  issued,"  relate  only 
to  the  total  Issue  of  bonds  contemplated  by 
the  scheme  for  the  union  of  the  San  Francis- 
co street  railways,  and  that  the  plaintiffs 
could  not  rightfully  demand  performance  of 
the  contracts  in  controversy  here  untU  sub- 
stantially the  whole  $20,000,000  of  bonds  had 
been  Issued.  The  fact  that  the  plaintiffs  may 
have  had  no  knowledge  of  the  terms  of  the 
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plan  nnder  which  the  bonds  were  to  be  is- 
sued was  held  by  the  conrt  below  to  be  en- 
tirely immaterial. 

In  order  clearly  to  understand  the  position 
of  the  contending  parties  on  this  appeal,  it  is 
necessary  to  state  somewhat  more  fully  the 
fikcts  concerning  the  formation  of  the  syndi- 
cate for  the  purchase  of  the  $20,000,000  of 
l>ondB  of  the  United  Railroads  of  San  Fran- 
cisco. The  syndicate  agreement  was  exe- 
cuted on  February  17,  1902,  between  the 
United  Railways  Investment  Company  of  San 
Francisco  of  the  first  part.  Brown  Bros.  & 
Co.,  as  syndicate  managers,  of  the  second 
part,  and  such  persons  and  corporations  as 
should  actually  sign  the  agreement  or  accept 
participation  thereunder  or  become  holders 
of  subscription  receipts  issued  by  tiie  man- 
agers, parties  of  the  third  part.  These  par- 
ties of  the  third  part  were  described  in  the 
agreement  as  "participants."  The  agreement 
provided  that  the  investment  company  would 
cause  a  corporation  to  be  organized  to  be 
known  as  the  United  Railroads  of  San  Fran- 
cisco, to  which  it  would  sell  the  stock  of  cer- 
tain specified  railroad  companies  in  San  Fran- 
cisco; "it  being  Intended  that  said  corporation, 
when  formed,  shall  also  acquire  the  railroad 
lines,  properties  and  franchises  of  such  c<mipa- 
nles."  The  United  Railroads  corporation  was 
then  to  deliver  to  the  investment  company, 
in  payment  for  these  shares,  $17,408,000  (sub- 
sequently increased  to  $20,000,000)  of  Its 
bonds,  and  $40,000,000  of  Its  stoclc,  common 
and  preferred.  The  Investment  company  was 
thereafter  to  deliver  to  Brown  Bros.  &  Co. 
as  the  representatives  of  the  shareholders  in 
the  constituent  railroads  these  bonds  and 
this  stock.  The  participants  in  the  agree- 
ment were  to  receive  for  each  $1,000  paid  by 
them  $758.29  of  the  bonds,  or  the  proceeds  of 
as  many  as  might  be  sold  prior  to  Febru- 
ary 1,  1903,  and  the  balance  in  preferred  and 
common  stock.  The  participants  covenanted 
and  agreed  that  Brown  Bros.  &  Co.,  the  man- 
agers, should  have  the  absolute  control  of 
the  bonds  of  the  United  Railroads  of  San 
Francisco  until  the  Ist  day  of  February, 
1903,  and  that  they  might  otter  the  same  at 
public  issue  or  private  sale  at  any  time  prior 
to  said  date  at  the  best  price  obtainable  in 
their  judgment,  not  to  be  less  than  90  per 
cent,  of  the  face  value  thereof,  together  with 
accrued  Interest  The  agreement  further  pro- 
vided for  the  issuance  to  the  participants, 
upon  the  payment  of  their  subscriptions  re- 
spectively, of  negotiable  subscription  receipts 
which  recited  that  the  holder  thereof  fully 
consented  to  all  the  terms  and  conditions  of 
the  syndicate  plan.  The  United  Railroads  of 
San  Francisco,  having  been  duly  organized, 
certified  on  March  31,  1902,  that  the  invest- 
ment company  had  subscribed  and  paid  for 
and  was  entitled  to  receive  $20,000,000  of  its 
first  general  mortgage  4  per  cent  gold  bonds, 
said  bonds  to  be  delivered  as  soon  as  the 
mortgage  to  secure  the  same  should  have 
been  executed  and  delivered  and  the  bonds 


thereof  created,  engraved,  and  Issued.  Brown 
Bros.  &  Co.  subsequently.  In  April,  1902,  en- 
tered into  negotiations  with  Mr.  I.  W.  Hell- 
man  of  San  Francisco  for  the  sale  of  $2,- 
600,000  of  the  bonds  subsequently  increased  to 
$3,500,000.  The  deed  of  trust  or  mortgage 
was  recorded  on  June  7,  1902,  and  on  June 
16,  1902,  $3,500,000  of  the  bonds  which  had 
been  duly  certified  were  delivered  to  the  San 
Francisco  syndicate  represented  by  Mr.  Hell- 
man.  The  bonds  were  thereafter  sold  and 
purchased  almost  daily  in  the  San  Francisco 
market  One  shipment  of  $100,000  was  made 
to  the  plaintiffs'  firm,  and  reached  them  in 
New  York  on  June  23,  1902.  The  plaintiffs' 
firm  meantime  had  become  parties  to  the  syn- 
dicate agreement,  and  as  such  had  received 
a  number  of  participation  receipts;  but  It 
does  not  appear  that  any  of  these  receipts 
came  Into  their  hands  until  March  27,  1902, 
after  the  principal  contracts  with  the  de- 
fendants had  been  made. 

The  feature  of  the  contract  in  controversy 
(and  I  shall  speak  of  only  one  contract  as  all 
the  agreements  were  alike  in  this  respect) 
which  has  given  rise  to  the  difference  between 
the  parties  and  to  this  litigation  as  a  conse- 
quence thereof  is  the  phrase  "when,  as  and  if 
issued."  The  defendants  insist  that  no  ob- 
ligation arose  under  the  contract  on  their 
part  to  deliver  any  bonds  whatever  to  the 
plaintiffs  until  the  whole  $20,000,000  of  bonds 
had  been  Issued,  or,  at  all  events,  until  Feb- 
ruary 1,  1903,  up  to  which  date  Brown  Bros. 
&  Co.  were  authorized  to  market  the  bonds 
under  the  syndicate  agreement  The  plain- 
tiffs, on  the  other  hand,  contend  that  a  con- 
tract to  deliver  bonds  when  Issued  is  a  con- 
tract to  deliver  them  when  they  shall  have 
been  Issued  in  such  reasonable  quantities  as 
to  render  it  possible  for  the  promisor  with 
the  exercise  of  due  diligence  to  procure  them. 
This  time  had  arrived,  they  say,  when  $3,- 
500,000  of  the  bonds  had  been  sold  and  actu- 
ally delivered  by  the  direction  of  Brown 
Bros.  &  Co.  to  the  Hellman  syndicate  in  San 
Francisco.  On  that  day,  June  16,  1902,  the 
bonds  were  procurable  in  the  San  Francisco 
market,  which  was  readily  accessible  by  tele- 
graph from  New  Tork,  In  quantities  amply 
sufficient  to  have  enabled  the  defendants  to 
deliver  the  amount  called  for  by  the  contract 
This  issue  of  the  bonds,  although  less  than 
the  whole  issue  eventually  contemplated.  Is 
asserted  to  have  been  the  issuance  of  such  a 
reasonable  amount  as  to  enable  the  defend- 
ants with  due  diligence  to  procure  the  bonds 
and  make  delivery.  The  trial  court,  after 
finding  that  the  contract  was  made  as  al- 
leged in  the  complaint,  found  that  "there- 
after and  before  the  commencement  of  this 
action  the  said  bonds  were  duly  Issued  by  the 
said  corporation,  the  United  Railroads  of 
San  Francisco."  There  was  a  further  finding 
made  at  the  request  of  the  defendants  as 
to  the  certification  and  delivery  to  Hellman 
as  the  manager  of  the  San  Francisco  syndi- 
cate of  the  $3,500,000  of  bonds  on  June  16, 


Digitized  by 


Google 


N.X.) 


ZIMMERMAITN  y.  TIMMERMANN. 


643 


19Q2.  Ckmsiderlng  these  flndlngB  togetber, 
thej  must  be  deemed  equivalent  to  a  finding 
tbat  tbe  $3,500,000  of  bonds  thus  actually  Is- 
sued was  an  amount  sufficient  to  enable  the 
defendants  to  comply  with  the  conditions  of 
the  contract  on  their  part 

I  think  that  this  Issue  made  the  contract 
in  suit  operative  against  the  defendants.  A 
bond  Is  Issued  when  It  comes  Into  the  hands 
of  the  holder  so  executed  and  delivered  as  to 
bind  the  obligor.  That  was  the  case  with 
these  13,600,000  of  bonds  when  they  were 
acquired  by  the  San  Francisco  syndicate. 
The  ordinary  mortgage  bond  of  a  railroad 
corporation  represents  a  loan  of  money  from 
the  holder  to  the  borrower.  It  becomes  a 
valid  obligation,  and  must  be  regarded  as 
having  been  issued  by  the  corporation  when 
it  is  actually  delivered  for  a  valuaible  con- 
tideration.  Brownell  v.  Town  of  Greenwich, 
114  N.  Y.  518,  530,  22  N.  E.  24,  4  L.  R.  A. 
685.  Although  completely  executed  in  due 
form  to  be  used  as  security  for  borrowed 
money,  such  bonds  acquire  no  validity  t>efore 
delivery,  and  do  not  constitute  property  ca- 
pable of  seizure  under  attachment  or  execu- 
tion. Coddington  v.  Gilbert,  17  N.  T.  489; 
Sickles  V.  Richardson,  23  Hun,  559.  After 
delivery,  however,  they  become  valid  and 
effective  obligations  enforceable  at  the  in- 
stance of  the  lender  or  whoever  else  may 
lawfully  acquire  them. 

I  can  find  no  basis  either  In  the  language 
of  the  contract  Itself  or  In  that  of  the  syn- 
dicate agreement,  even  If  the  plaintUfs  are 
to  be  deemed  chargeable  with  a  knowledge  of 
the  contents  of  that  agreement  by  reason  of 
the  fact  that  they  subsequently  became  hold- 
ers of  participation  receipts,  for  the  proposi- 
tion that  the  contract  was  not  to  become  ef- 
fective or  bind  the  defendants  at  all  until 
the  whole  $20,000,000  of  bonds  bad  been 
issued.  If  that  were  the  correct  construc- 
tion, it  would  constitute  no  binding  obliga- 
tion upon  them,  even  if  $19,000,000  of  bonds 
had  been  put  upon  the  market  right  In  New 
York,  where  the  defendants  would  not  have 
bad  the  slightest  difficulty  in  acquiring  the 
amount  which  they  had  undertaken  to  sell 
to  the  plalntUFs.  It  seems  to  me  that  the 
most  that  they  could  properly  Insist  on  was 
what  the  learned  counsel  for  the  appellants 
frankly  conceded  upon  the  argument  of  the 
appeal  to  have  been  their  right,  namely, 
that  the  issue  should  be  sufficiently  large  to 
permit  compliance  in  the  exercise  of  due 
diligence.  When,  however,  they  were  asked 
to  perform,  they  assumed  no  such  position. 
If,  when  the  plaintUfs  demanded  fulfillment 
of  the  contract,  the  defendants  had  asserted 
that  In  view  of  the  fact  that  the  bonds  had 
been  issued  in  San  Francisco  while  they 
were  called  upon  to  make  delivery  in  New 
York  the  time  allowed  was  not  sufficient, 
then  and  there,  under  all  the  circumstances, 
a  very  different  question  would  be  presented. 
T^e  defendants,  however,  did  nothing  of  the 
■on.    They  denied  any  liability  whatsoever 


under  the  contract  unless  and  until 
$20,000,000  of  bonds  should  be  issued.  In 
my  opinion  this  position  was  wholly  unten- 
able. Assuming,  as  I  do,  that  the  Issue  of 
bonds  contemplated  by  both  parties  to  the 
contract  wag  one  reasonably  large  enough  to 
make  fulfillment  practicable  to  the  seller  at 
the  time  when  delivery  should  be  called  for, 
if  the  defendants  had  then  Insisted  that 
such  was  not  the  case  and  had  asked  for 
more  time  until  a  larger  amount  of  bond<- 
had  been  Issued,  a  question  of  fact  would 
have  been  presented  to  the  trial  court  upon 
which  the  defendants  might  have  prevail- 
ed. As  I  have  already  pointed  out,  however, 
the  findings  made  by  the  trial  court  are 
equivalent  to  a  finding  that  the  issue  of 
$3,600,000  was  the  issue  of  such  an  amount 
as  would  have  enabled  the  promisors  to  ol>- 
taln  the  bonds  and  make  the  delivery  of  the 
same  at  the  time  when  the  request  was  made. 
The  Appellate  Division  has  reversed  on  the 
law  only,  and  therefore  this  finding  of  fact, 
having  some  support  at  least  in  the  evi- 
dence, remains,  unassalled.  If,  as  I  think, 
the  Appellate  DIvlBlon  erred  in  holding  as 
matter  of  law  that  an  issue  of  all  the  bonds 
was  necessary  In  order  to  charge  the  diefend- 
ant  at  all,  this  finding  suffices  to  sustain  the 
Judgment  of  the  trial  court 

I  cannot  perceive  how  any  knowledge 
which  the  plaintiffs  may  have  acquired 
through  the  participation  receipts  or  other- 
wise as  to  the  contents  of  the  syndicate 
agreement  can  be  held  to  affect  the  construc- 
tion or  interpretation  of  the  contract  be- 
tween them  and  the  defendants.  There  was 
nothing  in  that  agreement  which  postponed 
the  issuance  of  the  bonds  till  February  1, 
1903;  on  the  contrary,  It  distinctly  contem- 
plated the  right  on  the  part  of  the  managers 
to  sell  them  before  tbat  date  either  at  pub- 
lic issue  or  private  sale  at  the  best  price  ob- 
tainable In  the  Judgment  of  the  managers, 
provided  it  should  not  be  less  than  90  per 
cent,  with  accrued  Interest  In  that  event 
the  participants  were  to  receive  the  proceeds 
of  such  sales  in  lieu  of  the  bonds.  It  seems 
to  me,  therefore,  tbat  undue  Importance  has 
been  attached  to  the  question  as  to  how 
much  the  plaintiffs  knew  about  the  contents 
of  this  agreement 

No  error  was  committed  at  the  trial  as  to 
the  measure  of  damages.  The  plaintiffs'  loss 
was  estimated  with  reference  to  the  price  of 
the  bonds  at  San  Francisco  at  the  date  of  the 
breach,  and  it  was  expressly  found  that  the 
city  of  San  Francisco  was  the  best  available 
market  for  the  bonds.  It  is  true  tbat  there 
are  some  indications  in  the  record  of  an  In- 
tention on  the  part  of  the  plaintiffs  at  one 
time  to  seek  a  recovery  based  on  fictitious 
sales  In  a  New  York  market — by  which  the 
amount  of  the  defendants'  liability  would 
have  been  greatly  increased.  If  this  was  in 
fact  attempted,  that  circumstance  would 
amply  Justify  the  animadversions  made  up- 
on the  conduct  of  the  plaintiffs  la  this  re- 
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spect,  not  only  by  the  Stodc  Exchange,  bnt 
by  the  counsel  for  the  defendants  on  the  ar- 
mament of  the  present  appeal.  No  court 
could  or  would  allow  such  an  effort  to  boc- 
«eed.  It  Is  deserrlnx  of  the  most  emphatic 
condemnation.  It  Is  only  fair,  however,  to 
counsel  who  represented  the  plalntlffB  upon 
the  trial  and  In  this  conrt  to  say  that  they 
disavowed  any  claim  to  recover  on  the  basis 
of  the  New  Tork  sales  to  whldi  reference 
has  been  made. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  the  Judgment  of  the  Trial 
Term  afQrmed,  with  costs  in  both  courts  to 
the  appellants. 

CULLEN.  O.  X,  and  HAIGHT,  WERNER, 
and.  CHASE,  JJ.,  concnr.  ORAX  and  HI8- 
GOGK,  JJ.,  dissent 

Ordor  reversed,  eta 


on  N.  T.  no) 

UNITED  MERCHANTS'  BBAMT  &  IM- 
PROVEMENT CO,  v."  ROTH. 

(Conrt  of  Appeals  of  New  Tork.    Dee.  16^ 
1908.) 

1.  Landlosd  asd  Txnart  (I  77*)— Obxation 

AND  EXISTENCC  or  REI.ATI0R. 

An  owner  leased  land  to  defendant  for  a 

rfied  term,  and  SDbsequentlv  leased  to  plain 
for  a  term  to  begin  at  tne  ezpiiation  of 
the  first  lease.  Defendant,  before  the  expiration 
of  his-  term,  requested  pl&intlff  to  allow  him  to 
continue  to  occupy  the  premises 'after  plaintiff's 
term  began.  Plaintiff  lefnsed,  bnt  told  him 
that,  if  he  held  over.  j^aintiS  would  elect  to 
hold  him  as  tenant  for  another  year  on  the 
terms  of  the  original  lease.  Held  that,  on  de- 
fendant's holding  over,  he  became  liable  to 
plaintifC  as  tenant ;  the  law  implyiiw  from  the 
occupancy  assent  to  the  terms  stated. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  §238;  Dec.  Dig.  {  77.*] 

2.  IiANDLOBD  AHD  Tknaht  ({  77*)— Cbeatiow 

or  REI.ATIOIf. 

Real  Proper^  Law  (Rev.  8t  [9th  Ed.]  p. 
8673)  (  193,  provides  that  the  grantee  of  leased 
real  property,  or  of  a  reversion  thereof,  or  of 
any  rent,  the  devisee  or  assignee  of  the  lessor 
of  Bn<^  a  lease,  etc.,  has  the  same  remedies  for 
the  nonperformance  of  any  agreement  in  the 
assigned  lease  for  the  recovery  of  rent,  for  the 
doing  of  any  waste,  etc.,  as  his  grantor  or  lessor 
wonld  have  had  if  the  reversion  had  remained 
In  him.  Beld  that  a  new  lessee,  whose  lease  be- 
gins at  the  termination  of  a  prior  lease,  can,  at 
his  option,  treat  the  prior  lessee,  in  case  he 
holds  over,  as  his  tenant  under  the  terms  of  the 
original  lease. 

[Ed.  Note. — For  ether  cases,  see  Landloid  and 
Tenant,  Cent  Dig.  |  236 ;  Dec.  Dig.  {  77.*] 

Vann  and  Gray,  JJ.,  dissenting-  in  part 

Appeal  from  Supreme  Court,  Appellate 
Division,  E'irst  Department 

Action  by  the  United  Merchants'  Realty 
&  Improvement  Company  against  Max  J. 
Roth.  From  an  order  of  the  Appellate  Divi- 
sion (122  App.  Div.  628,  107  N.  Y.  Supp.  611), 
affirming  in  part  and  reversing  in  part  an  in- 
terlocutory Judgment  of  the  Special  Term  (63 


Mlsb  Rep.  92, 108  N.  T.  Snpp.  1112),  overml* 
Ing  a  demurrer  to  the  complaint  both  par> 
ties,  by  permission,  appeal  on  questions  cer- 
tified.   Modified,  and  qnestiona  answered. 

This  action  was  brought  to  recover  rent 
for  a  part  of  certain  premises  in  the  city  ot 
New  York  for  the  months  of  May  to  Septem- 
ber, Inclusive,  In  the  year  1906.  The  com- 
plaint contains  10  counts,  2  for  each  month. 
1  alleging  a  right  to  recover  because  the  de- 
fendant held  over  after  the  expiration  of  hit 
term,  and  the  other  an  express  contract  Tha 
following  is  a  specimen  of  the  first. series: 
"(1)  That  the  plaintiff  is,  and  at  all  timea 
hereinafter  mentioned  was,  a  domestic  oor^ 
poratlon;  (2)  upon  information  and  belief 
that  on  or  about  the  6th  day  of  April,  1904, 
Henty  Gerken,  being  owner  of  the  building 
known  as  1498  Third  avenue,  borough  of 
Manhattan,  city  of  New  Tork,  leased  to  the 
defendant  Max  J.  Roth,  and  the  defendant 
hired  from  him,  the  two  stories,  one  on  tha 
first  floor,  and  one  on  the  second  floor,  to- 
gether with  frcmt  basement  of  the  said  build- 
ing, for  the  term  of  two  years,  from  May  1, 
1904,  at  the  yearly  rent  of  ^,800,  payable  In 
equal  monthly  installments  in  advance  on 
the  first  day  -of  each  month;  (3)  upon  in- 
formation and  belief  that  the  defendant  en- 
tered into  the  demised  premises  and  occupied 
the  same  according  to  the  terms  of  said 
lease;  (4)  that  thereafter  for  valuable  con- 
sideration the  said  Henry  Gerken  assigned 
and  set  over  to  the  plaintiff  herein,  from  and 
after  May  1,  1906,  the  said  lease  and  all  his 
rights  in  and  to  the  same,  and  all  his  rights 
to  the  control,  occupancy,  and  possession  of 
the  said  premises  for  a  period  of  five  years 
beginning  May  1,  1906,  and  that  the  plain- 
tiff on  May  1,  1906,  became  entitled  to  the 
possession  and  control  of  the  said  demised 
premises;  (5)  that  on  and  after  the  Ist  day 
of  May,  1906,  the  said  defendant  continued 
and  remained  in  the  possession  and  oc- 
cupancy of  the  said  premises  without  the 
consent  of  the  plaintiff,  and  the  plaintiff 
tibereupon  duly  elected  to  hold  the  defendant 
as  tenant  of  said  premises  for  another  year 
commencing  the  Ist  day  of  May,  1906,  upon 
the  same  terms  and  at  the  same  rent  payable 
as  was  in  and  by  the  said  lease  provided 
for,  of  all  of  which  the  defendant  bad  duo 
and  timely  notice."  Each  count  in  the  sec- 
ond series  repeats  paragraphs  1  to  4  inclu- 
sive, of  the  counts  In  the  first  series,  and 
then  continues  as  follows,  except  that  the 
name  of  the  month  for  which  rent  is  dalmed 
Is  changed  to  accord  with  the  fact:  "That 
before  the  1st  day  of  May,  1906,  defendant 
requested  plaintiff  herein  to  permit  and  al- 
low him  to  continue  to  occupy  and  use  said 
premises  on  and  after  May  1,  1906,  the  time 
at  which  his  lease  of  said  premises  expired, 
but  plaintiff  refused  to  so  consent  and  in- 
formed this  defendant  that  plaintiff  would 
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not  permit  or  allow  him  to  contlniie  to  use 
and  occupy  said  premises  on  and  after  May 
],  1906,  and  further  Informed  him  that  If  he 
(defendant)  should  remain  over  his  term, 
which  expired  May  1,  1906,  or  should  con- 
tinue to  use  or  occupy  said  premises  on  and 
after  May  1,  1906,  that  plaintiff  herein  would 
elect  to  hold  him  as  a  tenant  of  said  premises 
for  one  year  from  May  1,  1906,  and  would 
consider.  Interpret,  and  regard  his  remaining 
over  after  May  1,  1906,  and  the  continued 
use  and  occupancy  of  said  premises  by  de- 
fendant on  and  ailter  May  1,  1906,  as  a  con- 
sent, agreement,  and  contract,  on  the  part 
of  said  defendant,  to  occupy  and  lease  said 
premises  from  plaintiff  for  one  year  from 
May  1,  1906,  upon  the  same  terms  and  at 
the  same  rent  per  annum  as  was  In  and  by 
said  lease  between  defendant  and  said  Ger- 
ken  provided  for.  That  defendant  well 
knowing  the  plaintiff's  aforesaid  terms  and 
conditions  In  connection  with  his  continuing 
to  occupy  and  use  said  premises  on  and  after 
May  1,  1906,  did  remain  over  and  hold  over 
on  and  after  May  1,  1906,  and  did  continue 
to  use  and  occupy  said  premises,  and  thereby 
did  agree  and  contract  to  lease  said  premises 
for  one  year  •  from  May  1,  1906,  upon  the 
same  terms  and  at  the  same  rent  per  an- 
num as  was  In  and  by  said  lease  between 
defendant  and  said  Gerken  provided  for." 
The  defendant  demurred  to  each  count,  sep- 
arately, upon  the  ground  that  It  did.  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  at  Special  Term  over- 
ruled all  the  demurrers,  but  the  Appel- 
late Division  reversed  as  to  counts  1  to  5, 
Inclusive,  and  affirmed  as  to  the  others, 
one  of  the  Justices  dissenting  as  to  the  last 
Ave  counts.  Permission  having  been  given, 
each  party  appealed  to  this  court  from  so 
much  of  the  Judgment  as  was  against  him- 
sdf,  and  the  following  questions  were  certi- 
fied to  OS  for  decision:  "(1)  Does  the  com- 
plaint. In  the  causes  of  action  therein  num- 
bered and  designated  as  first  to  fifth,  Inclu- 
alTe,  state  facts  sufficient  to  constitute  a 
cause,  or  causes,  of  action?  (2)  Does  the 
complaint,  in  the  causes  of  action  therein 
numbered  and  designated  as  sixth  to  tenth, 
inclusive,  state  facts  sufficient  to  constltnte 
a  cause,  or  causes,  of  action?" 

Solomon  M.  Stroodc  and  H.  Ij.  Moses,  for 
plaintiff.    George  V.  Mollan,  for  defendant 

CDLLBN,  0.  J.  (after  stating  the  facts  as 
above).  I  concur  in  the  oplnlcm  of  my  Broth- 
er VANN  as  to  the  last  five  counts  In  the 
complaint  but  I  think  that  the  first  five  are 
also  good.  The  question  presented  by  the 
demurrer  to  these  counts  Is  whether  a  new 
leflsee,  whose  lease  begins  at  the  termination 
of  a  prior  lease,  can,  at  his  option,  treat  the 
prior  lessee.  In  case  he  holds  over,  as  his 
tenant  under  the  terms  of  the  original  lease. 
That  the  landlord  could  do  so,  if  he  had 
not  made  the  second  lease.  Is  unquestionable. 

86N.B.-«i 


Schuyler  v.  Smith,  51  N.  T.  309, 10  Am.  Rq>. 
009.  While  It  is  true  that  in  such  case  the 
agreement  is  only  an  Implied  one.  It  Is  one 
that  the  tenant  cannot  repudiate.  As  said 
by  Judge  Earl  in  the  case  cited :  "The  law 
sometimes  steps  in  and  makes  agreements  for 
parties  which  they  did  not  mutually  Intend. 
*  *  *  And  hence  a  tenant  who  has  ob- 
tained possession  of  real  estate  cannot  dis- 
pute the  title  of  his  landlord;  and,  having 
obtained  possession  from  his  landlord,  be 
should  not  be  permitted  to  hold  over,  deny 
his  tenancy,  and  convert  himself,  at  his  op- 
tlMi,  Into  a  wrongdoer."  While  there  may 
be  no  privity  of  contract  between  the  new 
tenant  and  the  old  one,  there  is  privity  of  es- 
tate. Taylor  on  Ejectment  p.  165.  If  the 
new  tenant  sued  In  ejectment  to  recover  pos- 
session of  the  premises,  the  old  tenant  could 
not  put  in  issue  his  landlord's  title,  but  could 
only  defend  by  showing  that  such  title  bad 
not  devolved  on  the  new  tenant  Privity  of 
contract  is  not  necessary  to  confer  the  right 
of  election  on  the  new  tenant  for,  as  shown 
in  the  case  cited,  the  right  of  the  landlord 
to  treat  the  hold-over  as  a  tenant  for  a  new 
term  does  not  spring  from  the  contract  of  the 
parties,  but  Is  the  penalty  imposed  by  law 
upon  the  trespassing  tenant  It  Is  an  In- 
cident of  the  landlord's  estate,  and  that  es- 
tate and  possession  under  such  estate  he 
has  conferred  upon  the  new  tenant  It  is  un- 
disputed that  If,  during  the  term  of  the  first 
lease,  the  landlord  had  conveyed  his  rever- 
sion, the  conveyance  would  have  carried  to 
his  grantee  the  right  of  election.  But  It 
must  be  borne  in  mind  that  the  landlord's 
right  to  an  election  could  not  accrue  or  come 
into  existence  during  the  term  of  the  first  de- 
mise, but  only  after  Its  expiration.  When, 
therefore,  this  right  first  accrued,  the  new 
tenant  was  entitled  to  the  estate  In  posses- 
sion as  successor  of  the  landlord.  It  seems 
to  me,  therefore,  that  the  case  clearly  falls 
within  section  193  of  the  real  property  law 
(Rev.  St  [9th  Ed.]  vol.  5,  p.  3573):  "The 
grantee  of  leased  real  property,  or  of  a  re- 
version thereof,  or  of  any  rent  the  devisee 
or  assignee  of  the  lessor  of  such  a  lease,  or 
the  heir  or  personal  representative  of  either 
of  them,  has  the  same  remedies,  by  entry, 
action  or  otherwise,  for  the  nonperformance 
of  any  agreement  contained  In  the  assigned 
lease  for  the  recovery  of  rent  for  the  doing 
of  any  waste,  or  for  other  cause  of  forfeiture 
as  his  grantor  or  lessor  had,  or  would  have 
had.  If  the  reversion  had  remained  In  him." 
There  is  every  reason  why  the  doctrine  for 
which  I  contend  should  prevail  with  us.  The 
situation  of  a  lessee  Is  very  different  In  thia 
state,  and  most  of  the  other  states  In  this 
Union,  from  that  In  England.  There  the 
landlord  is  bound  to  give  possession  to  his  - 
tenant  Coe  v.  Clay,  4  BIng.  440.  "He  who 
lets  agrees  to  give  possession,  and  not  merely 
to  give  a  lawsuit"  Here  the  law  seems  the 
reverse;    In  Gardner  v.  Keteltas,  8  Hill,  330, 
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38  Am.  Dec.  637,  It  was  beld:  "It  is  not  the 
duty  of  the  landlord,  when  the  demised 
premises  are  wrongfully  held  by  a  third  per- 
son, to  take  the  necessary  steps  to  put  bis 
lessee  into  possession.  The  latter  being  cloth- 
ed with  the  title  by  virtue  of  the  lease.  It 
belongs  to  him  to  pursue  such  legal  remedies 
as  the  law  has  provided  for  gaining  It, 
whether  few  or  many."  The  new  lessee,  and 
not  the  landlord,  being  thus  subjected  to  all 
the  Inconveniences  and  damage  occasioned 
by  the  holding  over,  he  ought  to  have  the 
same  right  that  the  landlord  would  possess 
were  it  not  for  the  new  lease.  I  think  the 
section  which  I  have  quoted  not  only  justi- 
fies us  in  holding,  but  requires  us  to  hold, 
that  he  has  that  right 

The  orders  of  the  Ai^ellate  Division  and 
Special  Term  should  l>e  modified  so  as  to 
overrule  the  demurrer  to  all  the  causes  of  ac- 
tion set  forth  in  the  complaint,  with  costs  in 
all  courts,  and  with  usual  leave  to  defendant 
to  withdraw  the  demurrer  and  answer  within 
20  days  on  payment  of  such  costs,  and  both 
questions  certified  should  be  answered  in  tlie 
affirmative. 

VANN,  J.  (dissenting).  In  order  to  avoid 
confusion  it  will  be  convenient  to  consider 
each  series  of  counts  by  itself,  treating  them 
as  if  there  were  two  counts,  one  on  either 
theory,  and  care  should  be  taken  to  apply  the 
language  used  In  the  discussion  only  to  the 
facts  alleged  in  the  count  to  which  it  relates. 

1.  If  the  relation  of  landlord  and  tenant 
existed  between  the  plaintiff  and  defendant 
tmder  the  lease  which  expired  on  the  1st  of 
May,  1906,  the  former  had  the  right  to  treat 
the  latter  as  a  tenant  for  another  year  upon 
th'e  same  terms,  for  the  law  implies  an  agree- 
ment to  that  effect  under  those  circumstan- 
ces. Schuyler  v.  Smith,  51  N.  Y.  809,  10  Am. 
Rep.  609;  Haynes  v.  Aldrlch,  133  N.  T.  287, 
31  N.  E.  94,  28  Am.  St.  Rep.  636.  That  re- 
lation, however,  did  not  exist  between  the 
parties  during  the  continuance  of  that  lease, 
because  no  part  of  the  term  was  assigned  to 
the  plaintiff  by  the  owner  of  the  reversion. 
The  assignment  of  the  lease,  which  was 
"from  and  after  May  1,  1906,"  took  effect 
only  after  the  term  had  expired,  and  the  de- 
fendant's estate  for  years  had  ended.  At  no 
time  had  he  been  a  tenant  of  the  plaintiff; 
and,  as  be  had  not  held  under  him,  he  could 
not  bold  over  as  to  him,  because  he  never  had 
possession  from  him  nor  attorned  to  him. 
The  assignment  of  a  lease  that  has  expired 
conveys  no  term,  because  there  Is  no  term  left 
to  convey.  Form  cannot  create  substance, 
and  the  most  formal  transfer  of  a  term  that 
has  passed  is  like  the  sale  of  gunpowder  that 
has  exploded.  There  Is  nothing  left  for  the 
assignment  to  act  upon,  and  It  passes  no  es- 
tate, for  it  does  not  touch  the  reversion. 
Demarest  v.  Wlllard,  8  Cow.  206.  Clearly 
tlfe  naked  status  of  landlord  cannot  be  as- 
signed. It  matters  not  that  some  rights  may 
pass  by  the  assignment  of  a  lease  with  no 


I  term  left,  such  as  the  right  to  recover  unpaid 
rent,  because,  unless  some  part  of  the  term 
passed,  the  defendant  did  not  hold  under  the 
I  plaintiff,  but  under  the  owner  of  the  reversion 
j  on  the  1st  of  May,  when  the  term  ended. 
While  the  plaintiff,  tinder  his  lease  from  the 
owner,  the  term  of  which  commenced  May  1, 
1906,  has  the  right  to  possession  after  that 
date,  no  part  of  that  term  coincided  with  any 
.  part  of  the  term  of  the  defendant  trbich  ended 
I  on  that  day.    No  part  of  the  estate  held  by  the 
I  defendant  under  the  first  lease  ever  met  any 
part  of  the  estate  of  the  plaintiff  under  either 
lease,  for  he  took  no  estate  under  the  former, 
as  it  expired  before  the  assignment  to  him 
took  effect,  and  his  estate  under  the  latter 
did  not  begin  nntU  the  other  term  had  ended. 
The  parties  had  successive,  bat  not  concur- 
rent, estates.    Neither  held  under  the  other, 
and  both  did  not  hold  under  the  owner  of 
the  reversion  at  the  same  tim%,  the  one  as 
tenant  and  the  other  as  subtenant. 

On  the  1st  of  May,  1906,  there  was  no 
privity  of  contract  or  estate  between  the 
plaintiff  and  defendant  While  the  former 
then  became  entitled  to  possession,  and  the 
latter  remained  In  possession  without  right, 
such  possession,  according  to  the  facts  alleged 
in  the  first  count  was  that  of  a  trespasser, 
not  of  a  tenant  of  the  plaintiff.  The  right  to 
elect  that  a  tenant  holding  over  after  the  ex- 
piration of  his  term,  shall  be  liable  for  an- 
other year  upon  the  terms  of  the  lease,  was 
not  created  by  statute,  but  existed  at  com- 
mon law.  The  right  on  the  one  hand  and  the 
obligation  on  the  other  belonged  only  to 
those  recognized  by  the  common  law  as  land- 
lords and  tenants.  There  must  be  a  with- 
holding of  possession  by  a  tenant  from  his 
landlord,  and  the  defendant  was  not  the  ten- 
ant of  the  plaintiff  when  the  qaestion  mider 
discussion  arose.  While  a  lessee  may  become 
the  landlord  of  Ills  subtenant,  it  can  only  be 
when  the  lease  of  the  former  overlaps  that 
of  the  latter.  The  owner  of  the  reversion, 
whether  it  is  a  fee  or  a  term,  is  the  one  to 
whom  the  law  gives  the  light  of  election,  and 
the  plaintiff  was  an  owner  in  neither  sense. 
A  tenant  holding  over  from  bis  landlord  with- 
out leave  is  liable  for  rent  at  the  election  of 
the  latter  upon  the  theory  of  a  renewal  of 
the  lease  by  implication.  Owing  to  the  pre- 
vious relations  between  the  parties,  the  law 
implies  a  renewal  of  the  obligations  depend- 
ent on  those  relations,  which  measure  every 
detail  of  the  new  contract  The  amount  of 
the  rent  reserved  is  thus  ascertained.  In  tlie 
case  before  us  the  rent  cannot  be  thus  fixed, 
because  neither  party  sustained  any  relation 
to  the  other  with  reference  to  the  first  lease, 
because  the  plaintiff  was  not  a  party  to  it 
Resort  cannot  be  had  to  a  lea^  between  oth- 
er parties  for  this  purpose,  as  the  law  will 
not  imply  that,  because  A.  agreed  to  pay  B. 
rent  at  a.  certain  rate,  he  also  agreed  to  pay 
C.  at  the  same  rate,  when  C.  sustained  no  re- 
lation to  A.  while  the  lease  was  in  force.  To 
so  hold  would  extend  the  rule  with  neither 
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principle  nor  atithorlty  to  support  It  Section 
193  of  the  Real  Property  Law  does  not  apply, 
because  the  plaintiff  never  bad  a  right  of  re- 
version, and  that  section,  like  its  English 
prototype,  gives  a  grantee  or  assignee  the 
rights  that  bis  grantor  or  lessor  "would  have 
had  if  tlie  reversion  had  remained  In  him." 
32  Henry  VIII,  c.  84;  1  R.  L.  363 ;  1  R.  S.  747 ; 
Fowler's  Law  of  Real  Property,  91.  The  ob- 
ject of  such  legislation,  as  the  title  of  the 
original  act  stated,  was  to  enable  "grantees 
of  reversions  to  take  advantage  of  the  condi- 
tions to  be  performed  by  the  lessees."  I 
think  that  each  of  counts  one  to  five,  incla- 
sive,  fails  to  state  a  cause  of  action. 

2.  In  the  second  series  of  counts  the  plead- 
er proceeds  upon  a  different  theory.  He  al- 
leges that  before  the  lease  to  the  defendant 
expired,  and  after  the  leaere  to  the  plaintiff 
bad  been  given,  the  defendant  requested  the 
plaintiff  to  allow  him  to  continue  to  use  and 
occupy  the  premises  after  his  right  bad  end- 
ed, and  that  of  the  plaintiff  had  begun;  that 
the  plaintiff  refused,  but  told  him  that,  if  he 
should  remain  over  bis  term,  tbe  "plaintiff 
herein  would  elect  to  bold  him  as  a  tenant 
of  said  premises"  for  a  year,  and  "would 
consider,  interpret  and  regard  his  remaining 
over  •  •  •  as  a  consent,  agreement  and 
contract  *  •  *  to  occupy  and  lease  said 
prpmises"  for  another  year  on  the  terms  of 
the  lease  between  himself  and  tbe  owner  of 
tbe  reversion;  that  the  defendant,  knowing 
the  terms  of  the  plaintiff,  remained  over 
after  tbe  expiration  of  bis  lease,  and  thereby 
agreed  to  take  the  premises  upon  those  terms. 
These  facts  constitute  a  cause  of  action,  be- 
cause tbe  law  implies,  from  tbe  fact  of  occu- 
pancy under  the  circumstances  alleged,  that 
the  defendant  assented  to  the  terms  stated. 
This  has  been  held  in  several  cases  which  we 
regard  as  controlling  In  principle.  Dcspard 
T.  Walbrldge,  16  N.  Y.  374;  Ctoit  v.  Planer, 
61  N.  T.  647;  Preston  v.  Hawley.  139  N.  Y. 
296,  34  N.  B3.  906.  Notwithstanding  tb'e  re- 
fusal of  tbe  plaintiff  to  accede  to  the  defend- 
ant's request  that  he  might  continue  in  pos- 
session, tbe  facts  alleged,  if  proved  upon  a 
trial,  would  present  a  question  for  the  Jury 
wh'ether  tbe  continued  occupation  of  the  de- 
tenant  was  not  a  virtual  assent  to  tbe  terms 
prescribed  by  the  plaintiff.  A  Jury  could  find 
that  tbe  plaintiff  made  a  proposition,  and 
that  tbe  defendant  accepted  it  according  to 
its  terms  and  by  the  method  therein  pro- 
vided. He  had  requested  leave  to  occupy, 
and  was  informed  that  if  be  did  occupy,  tbe 
plaintiff,  who  was  entitled  to  possession  on 
tbe  day  named,  would  'elect  to  bold  bim  as  a 
tenant,  and  would  regard  that  act  as  a  con- 
sent to  lease  tor  another  year.  It  is  a  rea- 
sonable inference  from  these  facts,  and  hence 
a  Jury  could  find  that  the  plaintiff  made  a 
proposition,  and  that  the  defendant  accepted 
it  by  doing  an  act  which  both  parties  intend- 
ed should  amount  to  an  acceptance,  because 
it  was  tbe  method  of  accepting  provided  in 


tbe  proposition.  Aside  from  fbe  acceptance 
of  benefits,  which  Implies  an  assent  to  obliga- 
tions, it  is  well  settled  that  tbe  concurrence 
of  tbe  minds  of  tbe  parties  upon  a  proposi- 
tion by  one  manifested  by  an  overt  act  of  tb'e 
other  makes  a  contract.  Mactier  v.  Frith,  6 
Wend.  103,  21  Am.  Dec.  262;  Trevor  v.  Wood, 
36  N.  Y.  307 ;  Dent  v.  North  American  Steam- 
ship Company,  49  N.  Y.  390.  In  the  case  last 
cited  Judge  Rapallo  said:  "Although  the 
resolution  of  th"e  board  of  directors  of  tbe  de- 
fendant, ratifying  tbe  purchase  of  the  steam- 
ship by  Mr.  Webb  on  tbe  terms  and  condi- 
tions set  forth  In  tbe  letter,  may  not  have 
been  communicated  to  tbe  plaintiffs,  yet, 
aft'er  the  receipt  of  the  letter  by  Mr.  Webb 
the  defendant  took  possession  of  tbe  vessel 
without  any  dissent  from  the  terms  stated  in 
tbe  letter.  This  constituted  an  acceptance 
of  and  acquiescence  in  tbe  terms  expressed  in 
the  letter,  and  tbe  plaintiffs  bad  tbe  right  to 
rely  upon  It  as  an  assent  to  those  terms." 
Retaining  i>ossessIon  in  this  case  had  tbe 
same  effect  as  taking  possession  in  that,  be- 
cause each  was  an  overt  act  whlCb  could  not 
lawfully  have  been  done  unless  it  constituted 
an  acceptance  of  the  terms  proposed.  At  least 
a  Jury  might  so  find. 

I  think  that  each  count  In  the  second 
series  sets  forth  a  good  cause  of  action ;  that 
the  order  appealed  from  should  be  affirmed; 
that  the  first  question  certified  should  be  an- 
swered in  the  negative  and  tbe  second  In  tbe 
affirmative.  As  both  parties  appeal  costs 
Bboruld  be  allowed  to  neither. 

HAIGHT,  WILLARD  BARTLBTT.  HIS- 
COCK.  and  CHASE,  JJ.,  concur  with  CUL- 
LEN,  C.  J.    GRAY,  J.,  concurs  .with  VANN,  J. 

Ordered  accordingly. 


(US  N.   T.  481) 

PEOPLE  T.  WEINSTOCK. 
(Court  of  Appeals  of  New  Yorii.    Dec  8, 1908.) 
1.  Game  (§  7*)— Statutes  — Conbtbuction  — 
Sai,e  of  Foreign  Game. 

Forest,  Fish,  and  Game  Law  (Laws  1900, 
p.  29,  c.  20),  {  27,  provides  that  grouse  taken 
in  the  state  shall  not  be  sold  within  the  state 
or  carried  without  the  state,  that  possession  of 
grouse  is  presumptive  evidence  that  the  same 
was  taken  in  the  state,  provided  that  the  pre- 
sumption shall  not  attach  to  tbe  possession  of 
grouse  by  one  who  has  executed  a  bond  condi- 
tioned on  his  not  knowingly  having  in  his  pos- 
session grouse  taken  in  the  state,  and  contain- 
ing provisions  as  to  tbe  inspection  of  grouse 
possessed  by  bim,  and  evidence  that  the  same 
were  taken  without  the  state  by  way  of  bill  of 
sale,  waybill,  or  otherwise.  Laws  1905,  p.  611, 
c.  336,  amends  the  section  -  by  providing  that 
grouse  taken  without  the  state  shall  not  l>e  sold 
within  the  state,  except  pursuant  to  the  provi- 
sions of  the  section.  Held,  that  the  failure  to 
give  the  bond  only  raises  a  presumption  that 
grouse  in  a  person's  possession  were  taken  with- 
in the  state,  which  may  be  overcome  by  proof 
that  they  were  taken  without  the  state,  and 
one  selling  grouse  in  the  state  taken  outside 
the  state  and  presenting  to  the  Inspector  the  evi- 
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dence  mentioned  In  the  statute  does  not  violate 
ttie  statute,  though  he  did  not  give  the  specified 
bond. 

[Ed.  Note. — For  other  cases,  see  Game,  Cent 
Dig.  »6,  7;   Dec  Dig.  {  7.»] 

2.  Statutes  (J  241*)— Pkhal  Statxtibb— Cow- 

STKUCnON. 

The  court  in  construing  a  statute  which  is 
highly  penal  should  not  attempt  to  create  an  of- 
fense not  clearly  indicated  by  the  ordinary 
meaning  of  the  words  used  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  322,  823 ;  Dee.  Dig.  i  241.*] 

Chase,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  tbe  People  of  tbe  state  of  New 
York  against  Leon  C.  Weinstock.  From  a 
Judgment  of  tbe  Appellate  Division  (117 
App.  Dlv.  168,  102  N.  Y.  Supp.  349),  unan- 
imously afiBrmlng  a  Judgment  for  plaintiff  en- 
tered on  a  decision  on  an  agreed  statement 
of  facts,  defendant  appeals.  Reversed,  and 
complaint  dismissed. 

S.  Jobn  Bloclc,  for  appellant  Robert  0. 
Beatty,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  penalties  Imposed  by  the  forest, 
fish,  and  gume  law  of  the  state  of  New 
York  for  violations  of  its  provisions.  It  ap- 
pears  from  the  facts  agreed  upon  that  the 
defendant  sold  In  the  borough  of  Manhattan 
during  the  open  season,  on  the  16tb  day  of 
November,  1905,  six  grouse,  and  tiiat  on  tbe 
24th  day  of  November  he  also  sold  six 
grouse.  It  was  further  agreed  tbat  the 
grouse  so  sold  were  not  taken  within  the 
state  of  New  York  nor  within  26  miles  of 
the  state  line,  and  that  the  defendant  bad 
not  given  the  bond  specified  in  section  27  of 
tbe  forest,  fish,  and  game  law  (Iaws  1900, 
p.  29,  c.  20)  at  tbe  time  of  such  sale.  There- 
ujxtn  tbe  trial  court  found  as  conclusions  of 
law  tbat  the  defendant  was  liable  for  two 
penalties,  one  for  each  sale,  and  to  an  addi- 
tional penalty  for  each  bird  sold,  amounting 
to  $420,  under  tbe  provisions  of  section  39 
of  that  law. 

Section  27  of  tbe  forest,  flsb,  and  game 
law,  as  amended  by  chapter  335,  p.  611,  Laws 
1805,  provides  tbat  "grouse  and  woodco<^ 
taken  in  this  state  shall  not  be  sold  or  of- 
fered for  sale  within  this  state,  or  carried 
without  tbe  state,  nor  shall  grouse  or  wood- 
cock taken  without  the  state  he  sold  or  of- 
fered for  «aJe  within  the  state  except  pur- 
suant to  the  provisions  of  this  section.  Pos- 
session of  grouse  or  woodcock  by  any  person 
shall  be  presumptive  evidence  that  they 
were  taken  in  this  state,  provided  tbat  such 
presumption  shall  not  attach  to  tbe  posses- 
sion of  grouse  or  woodcock  by  any  person 
who  shall  have  given  to  the  commissioner  a 
bond  to  the  People  of  the  state,  as  hereinaft- 
er provided,  approved  by  him  as  to  form, 
amotmt  and  sufficiency  of  sureties,  so  long 


as  the  some  shall  be  In  force.  Tbe  bond 
shall  be  for  a  specified  time,  and  sliall  con- 
tinue in  force  for  that  time  unless  sooner  dis- 
approved by  tbe  conunissioner  for  breach  of 
its  conditions  or  failure  of  sureties.  Such 
bond  shall  be  ccmditioned  tbat  sucb  person 
shall  not  knowingly  have  in  his  possession 
or  sell,  grouse  or  woodcock  taken  In  this 
state,  and  shall  contain  sucb  other  provi- 
sions as  to  inspection  of  grouse  of  woodcock 
possessed  by  him,  evidence  that  the  same 
were  taken  without  tbe  state,  by  way  of 
bill  of  sale,  waybill  or  otherwise,  and  gen- 
erally such  requirements  as  the  commission- 
er may  deem  necessary  to  secure  the  enforce- 
ment of  this  section;  nor  shall  presumption 
attach  to  possession  of  grouse  and  woodcock 
by  any  person  purchasing  the  same  for  con- 
sumption from  a  person  wliose  bond  is  In 
force  as  aforesaid.  But  no  presumptI(Mi 
that  grouse  or  woodcock  are  possessed  free 
from  the  presumption  that  they  were  taken 
in  this  state,  as  herein  provided,  shall  arise 
in  any  action  or  legal  proceeding  until  it 
affirmatively  appears  that  the  provisions  of 
this  section  have  been  complied  with.  Any 
person  violating  any  of  the  provisions  of 
such  bond  shall  be  denied  the  privilege  of 
giving  another  bond  under  this  sectloA.'* 
Tbe  words  Italicized  show  tbe  amendment 
tbat  was  made  to  chapter  291,  p.  59T,  Laws 
1903.  It  consequently  appears  that  under  the 
former  statute  no  limitation  was  placed  ai»- 
on  the  sale  of  grouse  taken  without  tbe  state 
other  than  that  tbe  possession  of  grouse  shall 
be  presumptive  evidence  that  they  were  tak- 
en within  the  state  unless  a  bond  was  given 
to  tbe  commissioner  in  accordance  with  the 
provisions  of  the  act  Tbe  question  now  pre- 
sented for  determination  Is  as  to  the  effect 
that  should  be  given  to  tbe  amendment.  The 
construction  given  to  it  by  the  learned  Ap- 
pellate Division  is  that  it  provides  a  penalty, 
not  for  tbe  sale  of  grouse  taken  without  tbe 
state,  but  tot,  the  failure  to  give  tbe  bond 
provided  for.  If  this  be  so,  then  this  anoma- 
ly In  tbe  construction  of  the  statute  arises: 
If  a  person  is  charged  with  the  offense  of 
selling  grouse  taken  within  the  state,  tbe 
fact  tbat  be  has  not  given  a  bond  raises  a 
presumption  of  fact  that  the  grouse  so  sold 
were  taken  within  tbe  state,  and  the  burden 
is  cast  upon  him  of  showing  that  they  were 
taken  elsewhere.  But,  If  be  ier  charged  with 
selling  grouse  taken  without  the  state,  he 
is  not  liable  to  the  penalties  for  making  the 
sale,  but  is  liable  for  bis  failure  to  give  tbe 
bond.  We  do  not  think  tbat  this  was  the 
Intention  of  the  Legislature.  Tbe  purpose 
of  tbe  bond  is  plainly  stated  In  the  statute. 
It  Is  that  the  possession  of  grouse  raises  a 
presumption  of  fact  that  they  were  taken 
within  the  state,  unless  tbe  bond  prescribed 
has  been  given.  The  failure  to  give  the  bond 
casts  upon  the  person  charged  tbe  burden 
of   removing  tbe  presumption   by   showing 
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that  the  grouse  were  taken  elsewhere.  No 
forther  penalty  Is  provided  In  the  statute  for 
the  failure  to  give  the  bond.  It  Is  claimed 
that  this  construction  of  the  statute  would 
leave  the  amendment  meaningless.  While 
we  think  that  the  Intention  of  the  Legislature 
might  have  been  more  clearly  expressed.  Its 
purpose  In  making  the  amendment  is  appar- 
ent. As  we  have  seen,  the  provision  Is  that 
grouse  taken  without  the  state  shall  not  be 
sold  or  offered  for  sale  within  the  state  "ex- 
cept pursuant  to  the  provisions  of  this  sec- 
tion." What  are  the  provisions  of  the  sec- 
tion that  the  Legislature  had  In  mind?  Evi- 
dently those  as  to  the  Inspection  of  grouse 
possessed  by  the  dealer  and  the  preservation 
of  the  "evidence  that  the  same  were  taken 
without  the  state  by  way  of  bill  of  sale,  way- 
bill, or  otherwise"  and  the  regulations  of 
the  commissioner  with  reference  to  disclos- 
ing such  evidence  to  the  inspector.  The 
preservation  and  the  exhibiting  of  such  evi- 
dence by  the  dealer  to  the  Inspector  enables 
the  official  to  determine  at  once  whether  the 
dealer  Is  complying  with  the  provisions  of 
the  statute  under  which  he  Is  permitted  to 
make  sales  of  grouse  taken  without  the 
state.  It  Is  true  that  this  provision  of  the 
statute  is  required  to  be  entered  into  the 
condition  of  the  bond  provided  for,  but  that 
emphasizes  the  importance  given  to  It  by 
the  Legislature,  and  does  not.  In  our  minds, 
mitigate  Its  force  and  effect 

The  statute  is  highly  penal,  Imposing  a 
penalty  for  ea<!h  transgression,  a  further 
penalty  for  each  bird  disposed  of,  and.  In 
addition,  It  makes  the  person  guilty  of  a 
misdemeanor.  In  construing  such  statutes, 
we  should  not  attempt  to  spell  out  the  crea- 
tion of  an  offense  which  Is  not  clearly  in- 
dicated by  the  ordinary  meaning  of  the 
words  used  in  Its  provisions.  By  these  pro- 
visions the  failure  to  give  the  bond  raises  a 
presumption  that  grouse  found  in  the  pos- 
session of  any  person  were  taken  wlthlu  the 
state.  Nothing  further.  The  presumption 
can  be  overcome  by  showing  the  fact  that 
Hxey  were  taken  without  the  state.  In  this 
case  there  is  no  claim  that  the  defendant 
did  not  preserve  and  exhibit  to  the  Inspector 
when  called  for  the  evidence  mentioned  in 
the  statute.  The  facts,  as  we  have  seen,  are 
conceded  that  the  grouse  sold  were  not  taken 
within  the  state,  and  consequently  no  of- 
fense has  been  committed  by  the  defendant 
for  which  a  penalty  could  be  Imposed  against 
blm. 

The  judgment  of  the  Appellate  Division 
and  that  of  the  trial  court  should  be  revers- 
ed, and,*  Inasmuch  as  the  facts  have  been 
ogreeA  upon,  the  complaint  should  be  dis- 
missed, with  costs  in  all  courts. 

OULLBN,  a  J.,  and  6BAT,  VANN,  WIL- 
LAKD    BARTLETT,    and    HISOOCK,    JJ., 


concur.  OHASB,  X,  dissents  on  opinion  of 
SCOTT,  J.,  below,  r^MMrted  in  117  App.  Dlv. 
168,  102  N.  Y.  Supp.  849. 

Judgment  reversed,  etc. 


(im  N.  Y.  52S) 

TRIEST  V.  CITY  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.    Dec.  1& 
1908.) 

1.  MUNICIPAX   COBPOEATIONS    (J  878*)— Pttb- 

110  Ihpbovembnts— Damages— Change  o¥ 
Gbade — Statdtk  Oovkbking  LiABiLrrr. 
Greater  New  York  Charter  (Laws  1897,  p. 
337.  c.  378),  §  951,  as  amended  by  Laws  1901, 
p.  400,  c.  466,  provides  that,  where  a  change  of 
grade  of  any  street  has  been  made  prior  to  the 
taking  effect  of  the  act,  the  right  of  an  abut- 
ting owner  to  damages  for  such  change  of 
grade  shall  be  governed  by  the  law  in  force  at 
the  time  the  grade  was  changed,  that  after  the 
taking  effect  of  such  act,  an  abatting  owner 
shall  not  be  entitled  to  damages  for  Qie  orig- 
inal establishment  of  a  grade,  or  for  changing 
an  established  grade,  except  where  such  owner 
has  erected  buildings  in  reliance  on  the  former 
grade,  and  that  a  grade  shall  be  deemed  estab- 
lished where  it  was  originally  adopted,  or  where 
the  street  has  been  used  by  the  public  as  of 
right  for  20  years  and  been  improved  as  such. 
A  county  road,  which,  prior  to  its  Improvement 
b^  the  city  in  1902,  had  been  used  as  a  public 
highway  for  20  years,  but  had  not  been  used  as 
ofrlght  or  been  improved,  was  on   April   14, 

1897,  adopted  as  a  county  road  by  the  coanty 
supervisors,  imrsuant  to  County  Road  Law 
OUwa  1890,  p.  979,  c.  555),  and  on  October  29, 
1890,  a  map  was  filed  with  the  clerk  of  the  vil- 
lage in  which  the  road  was  situated  showing 
the  existing  natural  grade  and  a  proposed  new 
grade,  but  no  physical  change  was  made  by  the 
village,  and  the  map  was  never  formally  adopt- 
ed. Plaintiff,  on  September  0,  18071  purchased 
property  abutting  on  such  road  containing 
buildings  erected  50  years  before.  The  village 
havmg  been  taken  into  the  city  of  New  York  in 

1898,  that  city  in  1902  established  a  grade  for 
such  street  and  improved  the  same.  Held,  that 
the  plaintiff's  right  to  damages  wm  governed 
by  the  provisions  of  the  city  charter,  and  the 
pnor  proceedings  being  insufficient  to  establish 
the  grade,  and  plaintiff  not  having  erected 
building  on  his  property  in  reliance  on  the 
grade  established  by  the  city,  he  was  not  enti- 
tled to  damages. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  916;  Dec  Dig.  | 
378**3 

2.  AppEAt  AND  BBBOB  (J  1094*)  —  ReVIBW — 
DKCISIons  OF  IKTEBMXDIATK  OOUKTS— FlRD- 

mos— CoRci.'asioRs  o»  Law. 

On  appeal  to  the  Court  of  Appeals  from  a 
judgment  for  plaintiff,  in  an  action  against  a 
city  for  damages  on  account  of  an  original  es- 
tablishment of  the  grade  of  a  street,  a  finding 
that  defendant  wrongfully,  and  without  author 
ity  in  law,  entered  on  such  street  and  excavat- 
ed and  changed  the  grade  is  insufficient  to  show 
that  the  proceedings  were  defective,  so  aa  to 
warrant  the  Court  of  Appeals  in  holding,  aa  a 
matter  of  law,  that  plaintiff  was  entitled  to 
recover  on  account  of  such  defective  proceedings 
irrespective  of  a  provision  in  the  city  charter 
denying  damages  to  abutting  owners  for  the 
ori^al  establishment  of  the  grade  of  a  street. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4324 ;    Dec.  Dig.  f  1094.*] 
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3.  MUWICIPAt  COBPOBATIONS  (J  378*)— PUB- 
tlO  lUFBOVEiaSNTa— DAKAOSa— F^SOOEEDIKOB 
— NOTIOB. 

Greater  New  York  Charter  (Laws  1897,  p. 
337,  c.  378>,  I  851,  as  amended  by  Laws  1901,  p. 
400,  c.  466,  providing;  that,  on  changing  the 
grade  of  a  street,  notice  shall  be  given  to  per- 
sons injured  by  such  change  to  present  their 
claims  for  damages  to  the  board  of  assessors,  is 
not  applicable  to  a  proceeding  for  the  original 
establishment  of  the  grade  of  a  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  916;  Dec  Dig.  i 
378.*] 

4.  Tbial  (S  392*y— Tbiai  bt  Cotjbt— Find- 
ings—Dtjtt  OF  Pkevailinq  Pabty. 

It  is  the  duty  of  the  plaintiff,  not  only  to 
prove  his  cause  of  action,  but  to  procure  find- 
ings by  the  court  which  will  sustain  the  judg- 
ment rendered  in  his  favor. 

[TSA.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  916 ;   Dec.  Dig.  {  392.*] 

6.  MUNICIPAI,  COBFOBATIONS  (f  402*)— PUB- 
I.IO      lUFBOVKMENTS  —  DaVAQBS  —  PBOCEED- 

IN08— Defects  and  Objections. 

An  abutting  owner  who,  under  Greater 
New  York  Charter  (Laws  1897,  p.  337,  c.  378), 
§  961,  as  amended  by  Laws  1901,  p.  400.  c.  466, 
is  not  entitled  to  damages  for  an  original  estab- 
lishment of  the  grade  of  a  street,  cannot  com- 
plain of  a  failure  to  give  notice  of  proceedings 
for  the  assessment  of  damages  on  account  of  es- 
tablishment of  the  grade  and  the  improvement 
of  the  street. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ^  972;  Dec.  Dig.  8 
402.*] 

Appeal  from  Supreme  Contt,  Appellate  Di- 
vision, Second  Department. 

Action  by  Hans  Trlest  against  the  (Tity  of 
New  York.  From  a  jiudgment  of  the  Appel- 
late Division  (126  App.  DlT.  934,  110  N.  Y. 
Supp.  1148),  onanlmously  affirming  a  judg- 
ment of  the  Trial  Term  (55  Misc.  Rep.  459. 
105  N.  Y.  Supp.  571)  for  plaintiff,  defendant 
appeals.    Reversed,  and  new  trial  ordered. 

Francis  K.  Pendleton,  C^rp.  Comisel  (James 
D.  Bell,  of  counsel),  for  appellant  William 
D.  GalUard,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  the  alleged  wrongful 
entering  upon  Marlon  avenue,  between  Oc- 
cident and  Cebra  avenues,  in  front  of  the 
plalntlfTs  premises,  and  excavating  and 
changing  the  existing  grade  and  lowering  the 
level  thereof  in  places  from  six  to  eight  feet 
It  appears  from  the  findings  that  the  plaintiff 
became  the  owner  of  the  premises  in  question 
on  the  9th  day  of  September,  1897,  fronting 
on  St  Paul  avenue,  on  which  there  was  erect- 
ed a  dwelling  house  50  years  ago  and  that 
the  lands  also  abutted  upon  Marlon  avenue, 
but  no  buildings  of  any  kind  were  erected 
thereon  except  a  small  rustic  summer  house 
open  at  the  sides,  located  upon  an  elevated 
piece  of  ground,  on  the  southerly  comer  of 
the  premises  bounding  on  Marlon  avenue, 
commanding  a  prospect  and  evidently  design- 
ed to  furnish  a  place  for  rest  or  shade ;  that 
the  plaintiff  had  never  built  any  building 
upon   Marion  avenue,  and  had  never  done 


anything  with  his  property  upon  that  avmue 
In  regard  to  improving  the  same.  Greater 
New  York  Charter  (chapter  378,  p.  1,  Laws 
1897)  went  into  effect  on  the  Ist  day  of  Jan- 
uary, 1898,  and  thereupon  Marlon  avenue,  to- 
gether with  the  premises  of  the  plaintiff,  be- 
came a  part  of  the  city  of  New  York.  The 
avenue  up  to  1901  was  a  common,  unpaved, 
unimproved  country  road  or  back  street, 
which  had  been  used  as  a  public  highway  for 
more  than  20  years  without  any  substantial 
alteration  In  the  grade  thereof,  but  had  not 
been  used  by  the  public  as  of  right  for  20 
years  and  been  improved  by  the  public  au- 
thorities at  the  expense  of  the  public,  or  of 
the  abutting  ownei;s.  On  the  28th  day  of 
October,  1890,  a  map  was  filed  in  the  office 
of  the  clerk  of  the  village  of  Edgewater, 
showing  the  existing  natural  surface  of  Mar- 
lon avenue  in  that  village,  and  a  proposed 
new  grade  therefor,  averaging  from  three  to 
four  feet  lower  than  the  natural  surface,  but 
no  physical  change  of  grade  was  made  by  the 
village  of  Edgewater  in  front  of  plaintiff's 
premises,  to  conform  to  such  new  grade,  and 
that  Marion  avenue  as  theretofore  used  was 
not  adopted  by  the  board  of  trustees  of  the 
village  by  direct  official  action  establishing 
the  grade  thereof,  and  the  village  at  no  time 
ever  graded,  worked,  or  improved  the  avenue, 
or  expended  any  public  moneys  upon  it  On 
the  14th  day  of  April,  1897,  prior  to  the  date 
on  which  the  plaintiff  acquired  title  to  the 
premises,  the  board  of  supervisors  of  the 
county,  pursuant  to  the  provisions  of  County 
Road  Law  (chapter  555,  p.  979,  Laws  1890), 
adopted  Marlon  avenue  as  a  county  road, 
subject  to  the  consent  of  the  trustees  of  the 
village  of  Edgewater,  and  thereupon  the 
board  of  trustees  of  the  village,  on  May  4, 
1897,  ad(^ted  a  resolution  consenting  to  the 
adoption  of  Marlon  avenue  as  a  county  road, 
and  thereupon  said  avenue  became  a  cotmty 
road.  On  the  15th  day  of  April,  1902,  the 
board  of  assessors  of  the  city  of  New  York 
gave  public  notice  to  the  owners  of  all  prop- 
erty that  assessments  had  been  completed 
and  lodged  in  its  office  for  examination  by  all 
persons  Interested  in  the  regulating,  grading, 
etc.,  with  macadam  pavement  of  Maslon 
avenue  from  Cebra  avenue  to  Occident  ave- 
nue, and  requesting  all  persons  whose  inter- 
ests were  affected  by  said  proposed  assess- 
ment and  who  were  opposed  to  the  same,  to 
present  their  objections  in  writing  to  the 
secretary  of  the  (ward  of  assesisors  at  a 
time  and  place  specified,  when  said  objections 
would  be  heard  and  testimony  received  in 
reference  thereto.  The  plaintiff  did  not  pre- 
sent objections  to  the  proposed  as^sment 
of  his  property  pursuant  to  said  notice,  nor 
did  he,  during  the  progress  of  the  work  of 
grading  and  macadamizing  Marion  avenue, 
or  at  any  time  prior  to  the  commencement 
of  this  action,  make  any  formal  or  other  pro- 
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test  against  the  execution  of  the  work  of  re- 
construction of  the  avenue.  Neither  the 
plaintiff  nor  the  defendant  made  any  applica- 
tion to  the  court  for  the  appointment  of  com- 
missioners to  ascertain  and  determine  the 
amonnt  of  damages  sustained  by  the  plaintiff 
by  reason  of  the  Change  of  the  grade  com- 
plained of,  pursuant  to  chapter  118,  p.  100^ 
Laws  1883. 

Section  951  Of  the  Greater  New  York  char^ 
ter  (Laws  1887,  p.  337,  c.  378),  as  amended 
by  chapter  466,  p.  400,  Laws  1901,  provides  as 
follows:  "All  cases  where  a  change  of  grade 
of  any  street  or  avenue  has  been  made  prior 
to  the  taking  effect  of  this  act,  shall,  as  to 
the  liability  to  make  compensation  for  dam- 
ages cansed  by  sndi  diange  of  grade,  be  gov- 
erned by  the  laws  In  force  at  the  time  such 
change  of  grade  was  made.  After  the  taking 
effect  of  this  act  there  shall  be  no  liability  to 
abnttlng  owners  for  originally  establishing  a 
grade;  nor  any  liability  for  changing  a 
grade  once  established  by  lawful  aathorlty, 
except  where  the  owner  of  the  abutting  prop- 
erty has  subsequently  to  such  establishment 
of  grade  built  upon  or  otherwise  improved  the 
property  In  conformity  with  such  established 
grade,  and  such  grade  Is  changed  after  such 
buildings  or  Improvements  have  been  made. 
In  such  cases  damages  occasioned  by  such 
change  of  grade  to  such  buildings  and  im- 
provements shall  be  ascertained  and  assessed 
In  connection  with  and  as  a  part  of  the  ex- 
penses of  grading  or  otherwise  improving  the 
street  or  avenue  In  conformity  with  the  grade 
as  changed.  A  grade  shall  be  deemed  estab- 
lished by  lawful  authority  within  the  mean- 
ing of  this  section  where  it  was  originally 
adopted  by  the  action  of  the  public  author- 
ttles,  or  where  the  street  or  avenue  has  been 
used  by  the  public  as  of  right  for  twenty 
years  and  been  Improved  by  the  public  ao- 
thorlty  at  the  expense  of  the  public  or  of  tlie 
abutting  owners.  All  laws  Inconsistent  here- 
with are  hereby  repealed.  In  case  the  grade 
of  any  such  street  shall  be  changed,  and  the 
same  shall  have  been  regulated  and  graded 
according  to  the  new  grade,  after  the  certifi- 
cate of  the  cost  of  such  regulating  and  grad- 
ing shall  have  been  received  by  the  board 
of  assessors,  it  shall  be  the  duty  of  the  said 
board  to  cause  to  be  published  in  the  City 
Record  and  the  corporation  newspapers,  for 
at  least  ten  days  successively,  a  notice  which 
shall  contain  a  request  for  all  persons  claim- 
ing to  have  been  injured  by  the  said  change 
of  grade  to  present,  in  writing,  to  the  secre- 
tary of  the  board  of  assessors,  their  claims, 
specifying  a  place  where  and  a  time  when 
the  said  board  will  receive  evidence  and  tes- 
timony of  the  nature  and  extent  of  such  in- 
jury. After  hearing  and  considering  the 
said  testimony  and  evidence  the  board  of  as- 
sessors shall  make  such  awards .  for  such 
loss  and  damage,  if  any,  as  It  may  deem  prop- 
er. The  anioant  of  the  said  awards  shall  be 
Included  in  the  assessment  for  the  regulating 


and  grading  of  the  street  In  question,  as  a 
part  of  the  expense  thereof,  and  the  said 
award,  and  the  proceedings  of  the  assessors 
In  relation  thereto,  shall  be  subject  to  review 
by  the  board  of  revision  of  assessments."  It 
will  be  observed  that,  under  the  first  clause 
of  this  statute,  where  a  change  of  grade  of  a 
street  or  avenue  has  been  made  prior  to  the 
taking  effect  of  tills  act,  the  llabUlty  to  com- 
pensation for  damages  sustained  by  such 
change  of  grade  Is  governed  by  the  laws  In 
force  at  the  time  such  grade  was  changed. 
The  provisions  of  this  section  were  not 
changed  by  the  Revision  of  1901,  but  re- 
mained the  same  as  originally  enacted  in  the 
Greater  New  York  Charter  of  1887.  As  we 
have  aeea  from  the  findings  referred  to,  there 
was  no  change  in  the  grade  of  the  avenue 
until  after  the  provisions  of  this  statute  be- 
came of  force,  and  it  consequently  followa 
that  the  llabUlty  to  make  comi)en8ation  for 
damages  sustained  by  change  of  grade  la 
governed  by  the  provisions  of  this  statute, 
and  not  by  that  previously  existing  for  the 
village  of  Edgewater  or  for  county  roads.  It 
will  further  be  observed  that,  under  the  pro- 
visions of  this  statute,  a  grade  shall  be  deem- 
ed established  by  lawful  authority  where  it 
was  originally  adopted  by  the  action  of  the 
public  authorities,  or  where  the  street  or 
avenue  has  been  used  by  the  public  as  of 
right  for  20  years,  and  has  been  improved 
by  the  poblic  authorities  at  the  expense  of 
the  public  or  of  the  abutting  owners,  and  that 
all  laws  inconsistent  herewith  are  hereby  re- 
pealed. By  again  referring  to  the  facts  as 
found,  it  win  be  recalled  that,  while  the  pub- 
lic authorities  of  the  county,  and  of  the  vil- 
lage. In  1897  adopted  Marlon  avenue  as  a 
county  road,  they  did  not  establish  or  fix  any 
grade  therefor,  nor  was  there  any  grade  ever 
officially  establicbed  prior  to  the  improve- 
ment complained  of,  unless  it  was  establisbed 
by  acquiescence,  and  upon  that  subject  we 
have  the  finding  that,  although  it  had  beoi 
used  as  a  public  highway  for  more  than  20 
years,  it  was  not  used  by  the  public  as  of 
right  for  20  years,  and  had  not  been  Improved 
by  the  public  authorities,  at  the  exi>ense  of 
the  public,  or  of  the  abutting  owners.  It 
is  therefore  apparent  that,  under  Hie  provi- 
sions of  this  statute,  there  was  never  any 
grade  established  for  Marlon  avenue  prior  to 
1901.  There  was  an  attempt  made  in  Octo- 
ber, 1890,  to  establish  a  grade.  As  we  have 
seen,  a  map  was  filed  showing  the  natural 
surface  and  the  proposed  new  grade,  but  the 
village  of  Edgewater,  through  Its  board  of 
trustees,  failed  to  adopt  the  grade  so  estab- 
lished, and  did  not  physically  change  the 
grade  as  it  bad  theretofore  existed.  It,  con- 
sequently, follows  that  the  filing  of  the  map 
did  not  operate  to  establish  a  grade  of  the 
avenue.  It  will  further  be  observed  that, 
after  the  taking  effect  of  this  act,  there  shall 
be  no  liability  to  abutting  owners  for  orig- 
inally establishing  a  grade,  nor  any  liability 
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for  changing  a  grade  once  eatabllshed  by  law^ 
ful  authority,  except  where  the  owners  of 
the  abutting  property  have,  subsecpjently  to 
such  establishment  of  grade,  built  upon  or 
otherwise  improved  the  property  in  conform- 
ity with  such  established  grade,  and  sach 
grade  is  changed  after  such  buildings  or  im- 
provements have  been  made.  As  we  have 
seen,  there  has  been  no  establishing  of  grade 
until  that  for  which  this  action  was  brought 
The  establishing  of  the  grade  then  made  was 
the  original  grade,  and  under  the  express  pro- 
vision of  the  statute  no  damages  are  recover^ 
able  for  the  establishing  of  an  original  grade. 
Again,  as  we  have  seen,  the  plaintiff  has 
never  buUt  upon  or  otherwise  Improved  his 
property  apon  Marlon  avenue  prior  to  the  es- 
tablishing of  the  grade  for  which  he  here 
complains.  It,  consequently,  follows  that  he 
has  not  brought  himself  within  the  provisions 
of  this  statute  under  which  he  Is  entitled  to 
have  his  damages  ascertained  and  assessed. 

The  contention  is  further  made  on  behalf 
of  the  plaintiff  that  there  was  a  defect  in 
the  proceedings  on  the  part  of  the  city,  by 
which  Marlon  avenue  was  improved,  and  that 
by  reason  of  such  defect  the  change  of  grade 
was  wrongful  and  without  authority  in  law, 
and  that  consequently  he  may  recover  dam- 
ages notwithstanding  the  provisions  of  the 
statute.  The  difficulty  with  this  contention 
is  that  there  Is  not  a  finding  of  a  single  fact 
tending  to  show  that  the  proceedings  were 
defective  in  any  particular.  There  is  the 
finding  that,  during  the  year  1901,  the  defend- 
ant wrongfully,  and  without  authority  in 
law,  entered  upon  said  Marlon  avenue,  and 
excavated  and  changed  the  grade.  The  find- 
ing that  it  entered  wrongfully  and  with- 
out authority  in  law  Is  purely  a  conclusion 
depending  npon  the  facts  found  with  refer- 
ence to  the  proceedings  under  which  the 
change  was  made.  These  are  not  set  forth, 
and  no  findings  were  made  thereon  under 
which  we  can  determine  whether  the  entry 
was  wrongful  and  without  authority. 

The  trial  court  did  find  as  a  fact  that, 
after  tlie  contmlsslon  of  the  wrongful  acts 
aforesaid,  the  defendant  neglected  to  publish 
the  notice  required  by  section  951  of  Its 
charter  for  the  presentation  of  claims  by 
persons  claiming  to  have  been  Injured  by 
a  change  of  grade,  and  that  said  defendant 
took  no  steps  whatever  to  comply  with  Its 
duty  in  that  regard  or  to  reimburse  or  com- 
pensate the  plaintiff  for  the  damages  sus- 
tained by  him.  The  answer  to  this  finding 
Is  that  under  the  express  provisions  of  the 
statute  the  notice  for  the  presentation  of 
claims,  etc.,  is  only  required  In  cases  where 
the  grade  of  the  street  has  been  changed, 
regulated,  and  graded  according  to  the  new 
grade.  It  consequently  follows  that  the  no- 
tice Is  not  required  where  the  only  change  Is 
the  establishing  of  an  original  grade.  In  this 
case,  as  we  have  seen,  no  grade  of  the  ave> 
nue  had  ever  been  established  until  that  for 
which  this  action  was  brought    And  It  fur- 


ther appearing  that  no  buildings  had  ever 
been  constructed  by  the  plaintiff  upon  the 
avenue,  according  to  any  grade  that  had  been 
established,  it  follows  that  the  notice  referred 
to  was  not  required  In  this  case. 

While  the  foregoing  findings,  to  which 
we  have  referred,  fail  to  show  any  defect 
in  the  proceedings,  our  attention  is  called 
to  the  evidence  for  the  purpose  of  showing 
that  the  proceedings,  under  which  the  Im- 
provement of  the  street  was  made,  were  un- 
authorized. It  appears  that  the  proceedings 
were  instituted  by  a  petition  of  taxpayers, 
residents  on  Marlon  avenue,  who  req>ectful- 
ly  directed  the  attention  of  the  local  board 
of  the  borough  of  Richmond  and  the  depart- 
ment of  highways  for  the  city  of  New  York 
to  the  unimproved  condition  of  the  avenue, 
and  asked  that  the  Improvement  of  the  said 
street  and  highway  by  macadamizing  the 
same  be  made.  This  is  signed  by  a  num- 
ber of  taxpayers,  but  not  by  the  plaintiff. 
This  petition  was  delivered,  first,  to  the  lo- 
cal board  of  the  borough,  and  at  a  meet- 
ing of  that  board  the  following  resolution 
was  unanimously  adopted:  "Resolved,  that 
the  local  board,  first  district,  borough  of 
Richmond,  the  city  of  New  York,  hereby 
recommends  to  the  board  of  public  improve- 
ments, that  proceedings  be  initiated  to  ma- 
cadamize Marlon  avenue  in  the  second  ward 
of  the  borough."  Thereupon  the  matter  was 
brought  before  the  municipal  assembly, 
which  passed  the  following  resolution:  "Re- 
solved by  the  board  of  public  improvements 
that,  in  pursuance  of  sections  413  and  4122 
of  the  Greater  New  York  Charter  tlie  mac- 
adamizing of  Marion  avenue  in  the  second 
ward  of  the  borough  of  Richmond  under  the 
directions  of  the  commissioner  of  highways 
be  and  the  same  hereby  is  authorized  and 
approved,  there  having  been  presented  to 
said  board  an  estimate  in  writing  of  such 
detail  as  the  said  board  has  directed  of  the 
cost  of  the  proposed  Improvement  and  a 
statement  of  the  assessed  value  according  to 
the  last  preceding  tax  roll  of  the  real  estate 
Included  within  the  probable  area  of  assess- 
ment, the  estimated  cost  of  said  work  being 
$2,000."  Thereupon  an  assessment  roll  ap- 
pears to  have  been  prepared  and  the  public 
notice  given,  in  which  It  Is  stated  that  the 
assessment  roll  had  been  prepared  for  regu- 
lating the  grade  and  paving  with  macadam 
pavement  Marion  avenue,  and  inviting  all 
persons  interested,  or  who  were  opposed, 
to  present  their  objections,  as  already  stated. 
It  will  be  observed  that  by  this  notice  each 
person  Interested  Is  given  the  opportunity 
to  appear  and  oppose,  not  only  the  proposed 
assessment  roll,  but  to  oppose  the  improve- 
ment that  Is  to  be  made  for  which  the  roll 
had  been  prepared.  The  plaintiff,  therefore, 
was  given  an  opportunity  to  be  heard  upon 
the  subject;  but,  as  we  have  seen  from  the 
findings,  he  neglected  to  appear  or  to  make 
any  objections  whatever,  even  upon  the  day 
fixed  for  bearing  such  objections  by  the  as- 


Digitized  by 


Google 


N.T^ 


MAYER  V.  OITT  OF  NBW  YORK. 


56S 


sessors  or  at  the  time  tlie  work  was  actual- 
ly done  upon  tbe  street  This  notice  apedflc- 
ally  called  bia  attention  to  the  fact  that 
the  assessment  was  for  regulating,  grading, 
and  paring,  and  yet  he  remained  silent 
Whether  a  notice  was  given  of  the  presen- 
tation of  the  petition  to  the  local  board  we 
are  not  advised  by  the  evidence,  and,  as  we 
'ha.ve  seen,  there  la  no  finding  upon  the  sub- 
ject It  was  the  duty  of  the  plalntifr  to  not 
only  prove  his  cause  of  action,  but  to  pro- 
cure findings  which  would  sustain  the  judg- 
ment rendered;  and  If  his  right  to  recover 
depends  upon  his  showin^r  that  the  proceed- 
ings instituted  by  tbe  city  did  not  conform 
to  the  statute,  he  should  have  caused  that 
fact  to  appear  in  the  findings.  But  assum- 
ing for  the  sake  of  the  argument  that  there 
was  a  failure  on  the  part  of  the  officials 
of  tbe  city  to  give  such  notice.  It  Is  not 
apparent  that  the  plaintiff  was  harmed  there- 
by. The  plaintiff  did  have  timely  notice  in 
which  he  could  have  opposed  the  grading  of 
the  avenue  in  front  of  his  premises.  He  was 
invited  to  offer  objections  to  the  assess- 
ment roll  before  tbe  work  had  been  done, 
but  he  did  not  appear  to  oppose.  Neither 
did  he  appear  to  object  when  tbe  work  was 
actually  being  done  upon  the  avenue.  We 
are  therefore  of  opinion  that,  if  there  was 
an  omission  to  give  this  notice,  it  was  an 
Irregularity  merely,  and  does  not  operate 
to  give  the  plaintiff  the  right  to  recover  in  a 
case  in  which  he  would  have  had  no  claim 
for  damages  had  the  statute  been  complied 
with. 

Tbe  Judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event 

CULLBN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  WERNER,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  et& 


(193  N.  T.  S3S) 

MAYER  V.  CITY  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.    De&  15, 

1908.) 

MUITICIFAL,    COBPOBATIONS    (f    878*)— PCttLIO 
IKPBOVEKENTS  —  DaUAOSS  —  CHAKOB      OF 

Gbadi  —  Statctb  Govebniro  Liawutt  — 

"Established." 

Where  prior  to  the  adoption  of  Greater 
New  Yoi^  Charter  (Laws  1001,  p.  400,  c.  46^ 
f  951,  providing  that  in  all  cases  where  a 
change  of  grade  of  any  street  has  been  made 
prior  to  the  taking  effect  of  this  act,  the  right 
of  abutting  owners  to  damages  shall  be  gov- 
erned by  the  laws  in  force  when  the  change 
was  made,  and  that  a  grade  shall  be  deemed 
"established"  within  the  section,  where  it  was 
originally  adopted  by  the  action  of  tbe  pnblic 
anthoritfes,  or  where  a  street  has  been  used 
by  the  pnblic,  as  of  right  for  20  years,  and  been 
improved  by  the  pnblic  authority  at  the  ex- 
pense of  tbe  public  or  of  the  abutting  owners,  a 
street,  the  grade  of  which  had  been  established 


by  user,  was  improved,  and  the  established 
grade  changed,  the  right  of  an  abutting  owner. 
who  had  erected  bnildings  according  to  tbe  old 
grade,  to  damages  for  the  change  was  governed 
by  the  county  and  village  law,  and  not  by  the 
charter  provision. 

[Ed.  Note.— Fmt  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  916;  Dec.  Dig.  ^ 
S78.» 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2489-2473.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Charles  Mayer  against  the  City 
of  New  York.  From  a  Judgment  of  the  Ap- 
pellate Di vision,  affirming  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

Francis  K.  Pendleton,  Corp.  Counsel  (James 
D.  Bell,  of  counsel),  for  appellant  William 
D.  Galllard,  for  respondent 

HAIQHT,  J.  This  case  was  submitted  In 
connection  with  that  of  Trlest  v.  City  of  New 

York,  198  N.  Y. ,  86  N.  B.  549.  In  which 

we  have  written  an  opinion  reaching  the 
conclusion  that  the  Judgment  In  that  case 
should  be  reversed,  but  in  this  case  the  find- 
ings are  very  different  The  plaintiff's  prem- 
ises were  located  on  Catlin  avenue,  which 
was  found,  not  only  to  be  a  public  street 
and  highway,  but  that  there  had  been  a 
grade  established  by  user,  and  that  the  plain- 
tiff had  constructed  three  buildings  abutting 
upon  the  avenue,  conforming  to  such  grade, 
before  the  change  of  grade  of  1897  was  made. 
It  appears  that  in  that  year  a  change  of 
grade  was  authorized,  and  the  contract  let 
for  tbe  making  of  the  same  before  the  Great- 
er New  York  Charter  went  into  effect  We 
are  therefore  of  the  opinion  that,  in  that 
case,  the  rights  of  the  parties  are  to  be  de- 
termined by  tbe  county  and  village  law  in 
force,  and  not  by  section  961  of  the  Greater 
New  York  Charter  (Laws  1901,  p.  400,  c 
466) ;  for,  under  tbe  provisions  of  that  act 
"all  cases  where  a  change  of  grade  of  any 
street  or  avenue  has  been  made  prior  to  the 
taking  effect  of  this  act,  shall,  as  to  the  lia- 
bility to  make  compensation  for  damages  caus- 
ed by  such  change  of  grade,  be  governed  by 
the  laws  In  force  at  the  time  such  change  of 
grade  was  made."  That  being  the  case,  the 
further  provision  of  section  951  to  the  effect 
that  "a  grade  shall  be  deemed  established  by 
lawful  authority  within  the  meaning  of  this 
section  where  it  was  originally  adopted  by 
the  action  of  the  public  authorities,  or  where 
a  street  or  avenue  has  been  used  by  the  pub- 
lic as  of  right  for  twenty  years  and  been 
Improved  by  tbe  public  antborlty  at  the  ex- 
pense of  the  public  or  of  the  abutting  own- 
ers," has  no  application.  Under  the  laws 
then  In  force  the  plaintiff  had  the  risht  to 
have  his  damages  ascertained  and  determin- 
ed, but  he  was  deprived  thereof  by  reason  of 
the  failure  of  the  authorities  to  give  the 
notice  required  by  the  statute. 
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It  consequently  follows  tbat.  In  this  case, 
the  Judgment  should  tale  aSSrmed,  with  costs. 

CULLEN,    C.   J.,   and   GRAY,    EDWARD 

T.   BARTLETT,   VANN,  WILLARD  BART- 
LETT,  and  CHASE,  JJ.,  concur. 

Judgment  affirmed. 

(m  N.  T.  581) 

PEOPLE  y.  GOVBRNALB. 
(Court  of  ABPeals  of  New  York.    Dec.  18, 1908.) 

1.  HOHIOIDK    (§    244»)  —  BVIDKNOB  —  SUFFI- 

CIEHCT. 

In  a  prosecution  for  killing  one  of  two  of- 
fioeig  who  were  pursoing  accused  to  arrest  him 
for  a  crime,  evidence  held  to  sustain  a  finding 
that  neither  of  the  officers  shot  at  accused. 

[Ed.   Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  §  244.*] 

2.  Homicide  (g  230*)— Bvidenck— SDmciEN- 

CT — INTEWT. 

In  a  homicide  case,  evidence  held  to  show 
that  accused  shot  decedent  with  intent  to  kill 
him. 

[Ei.   Note.— For  other  cases,   see   Homicide, 
Dec.  Dig.  I  230.*] 

3.  Cbiminai,  Law  (g  369*)— Evidekci— Oiheb 
Offenses. 

As  a  general  mle,  evidence  of  a  crime  inde- 
pendent of  that  chargied  is  inadmissible. 

[Ed.    Note. — For    other   cases,   see   Criminal 
Law,  Cent.  Dig.  U  822-824 ;   Dec.  Dig.  g  369.*] 

4.  Homicide  (g  159*)— Eviobncb-^thsb  Of- 
fenses. 

Where  accused,  after  shooting  a  person,  ran 
some  500  feet  and  entered  a  building,  where  he 
shot  a  pursuing  officer,  in  a  prosecution  for  kill- 
ing the  officer,  evidence  of  the  previous  shoot- 
ing was  inadmissible  to  show  that  he  shot  the 
officer  or  that  it  was  done  in  the  commission  of 
a  felony ;  the  former  shooting  being  an  inde- 
pendent crime. 

[E!d.   Note.— For  other   cases,   see   Homicide, 
Cent.  Dig.  88  297,  299 ;   Dec.  Dig.  8  159.*] 

5.  Abbest   (8   64*)— Cbiminal  Chaboes— An- 

THOBITY    TO     ABBEST     WITHOUT    WABBANT— 

Pbivate  Pebsons. 

Under  the  direct  provisions  of  Code  Cr. 
Proc.  8  183,  a  private  person  may  arrest  with- 
out a  warrant  for  any  crime  committed  in  his 
presence  and  for  a  felony,  though  not  committed 
In  his  presence,  and  by  section  184  he  need  not 
inform  accused  of  the  cause  of  the  arrest  or 
require  him  to  submit  where  the  arrest  is  made 
while  accused  is  in  the  actual  commission  of  the 
crime  or  on  fresh  puisuit. 

[EM.  Note.— For  other  cases,  see  Arrest,  Cent. 

Ig.  8§  157-160;   Dec  Dig.  8  64.*] 

6.  Cbiminal  Law  (8  369*)— Evidence— Othke 
Offenses— Intent— Homicide. 

Accused  shot  a  person  in  a  park  in  a  quar- 
rel, and  ran  about  5oO  feet,  and  entered  a  build- 
luK  a  few  minutes  thereafter,  where  he  shot  two 
officers  in  plain  clothes  who  pursued  him  to 
arrest  him.  In  a  prosecution  for  killing  one  of 
the  ofBceni,  his  defense  was  that  he  believed  the 
officers  were  friends  of  the  person  with  whom 
he  quarreled  in  the  park,  and  shot  in  self-de- 
fense. Held,  that  evidence  of  the  shooting  in  the 
park  was  admissible  to  show  the  occasion  of  ac- 
cused's fleeing  from  the  park  and  the  purpose 
of  the  pursuing  officers,  since  his  right  of  self- 
defense  would  be  different  if  he  shot  the  officer 
while  the  latter  was  lawfully  attempting  to  ar- 
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rest  him  than  if  he  was  being  unlawfully  pur- 
sued. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Dec.  Dig.  8  369.*] 

7.  Homicide  (g  116*)— Justifiable  Homicide 
— Self-Dxfensb— Afpbehension  of  Dan- 
oeb. 

Under  Pen.  Code,  8  206,  making  homicide 
justifiable  if  in  self-defense,  when  there  is  rea- 
sonable ground  to  apprehend  a  design  to  do 
great  bodily  injury  and  imminent  danger  there- 
of, accused  most  believe  that  he  is  in  danger 
and  have  reasonable  ground  to  apprehend  great 
bodily  injury,  and  in  such  case  ne  may  kill  if 
necessary  to  avoid  the  danger,  even  though  there 
was  neither  design  to  do  him  serious  injury  nor 
danger  tbat  It  would  be  done. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  88  158-163 ;    Dec.  Dig.  8  116.*] 

8.  Homicide  (g  235*)  —  Evidenck  —  Sum- 

CIENCY. 

In  a  prosecution  for  killing  one  who  pursu- 
ed accused  to  arrest  him  for  a  crime  committed 
shortly  prior  thereto  in  a  park,  evidence  held  to 
sustain  a  finding  that  accused  committed  a  fel- 
ony in  the  park. 

[Ed.   Note. — For  other  cases,  see  Homicide, 
Dec.  Dig.  8  335.*] 

9.  Homicide  (|  2r6*)— TbiaIt-Quebtiok  fob 
JuBY — S  elf-Defense. 

In  a  prosecution  for  killing  one  who  was 
attempting  to  arrest  accused,  whether  accused 
had  reasonable  ground  to  believe  that  decedent 
intended  to  injure  him  so  that  the  killing  was 
in  self-defense,  held  for  the  jury. 

[Ed.   Note.— For  other   cases,   see   Homidde, 
Cent.  Dig.  8  569;    Dec.  Dig.  8  276.*] 

10.  Cbiminai.  Law  (8  822*)— Tbial— Recep- 
tion OF  EVIDBNCB  —  RESTBICTION  TO  SPB- 
CIAL  PUBPOSE— iNSTBUOnONB. 

In  a  prosecution  for  killing  one  who  was 
attempting  to  arrest  accused  after  he  had  shot 
another  in  a  park  and  fled,  the  admission  of 
evidence  of  such  shooting,  on  the  issue  of  self- 
defense,  did  not  mislead  or  confuse  the  jury, 
where  the  court  charged  that  it  was  admitted 
to  show  that  a  felony  had  been  committed  and 
that  accused  was  liable  to  arrest  if  it  had  been. 
and  that  it  was  not  admissible  to  prove  accused 
guilty  of  the  crime  charged,  but  only  for  the 
purpose  stated. 

[Ed.   Note.— For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  8  822.*] 

11.  Homicide  (g  22*)  — HTmom  — Delibbba- 
TioN— Time  Requibed. 

Deliberation  and  premeditation  to  effect  an- 
other's death  need  not  be  for  any  specified  period 
to  constitute  murder  in  the  first  degree;  and, 
where  accused  ran  550  feet  and  entered  a  ball- 
way  to  evade  arrest  after  committing  a  crime, 
and  shot  his  pursuers  who  followed  him  into 
the  hall,  he  could  deliberate  and  fix  a  design  to 
kill  his  pursuers  after  entering  the  hall,  and 
while  removing  his  gun  from  his  pocket. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  88  37,  38 ;   Dec.  Dig.  8  22.*] 

12.  Homicide  (g  282*)— Tbial— Question  fob 
JuHY— Deqbee  of  Offense. 

Where  the  commission  of  a  homicide  is 
proved,  unless  the  evidence  clearly  negatives  de- 
liberation or  premeditation,  the  character  of  the 
act  and  degree  of  the  crime  is  for  the  jury  to 
determine. 

[Ed.   Note.— For  other  cases,   see   Homicide, 
Cent  Dig.  g  574;  Dec.  Dig.  g  282.*] 

13.  Homicide  (g  203*)  —  Evidenob  —  Dying 
Declabation— Admissibility. 

Where  decedent,  shortly  after  being  shot, 
and  while  mortally  wounded,  after  stating  that 
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he  believed  be  was  about  to  die  and  could  not 
recorer,  gave  an  account  of  the  shooting,  and 
died  Bhortly  thereafter,  the  statement  was  ad- 
missible as  a  dying  declaration,  in  the  prosecu- 
tion of  his  slayer. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  I>ig.  U  4S0-i37 ;  Dec.  Dig.  |  20S.*] 

14.  HoiaoiDB  (S  338*)  — Affiai.  — Habvusb 
Ebbok  —  Adkibsion  of  Evidbnob  —  Facts 

OTBBBWISK  EjSTABUBHED. 

Even  if  statements  were  inadmissible  as  a 
dying  declaration,  their  admission  was  not  prej- 
lulicial  where  accused  afterward  testified  to  sub- 
stantially the  same  facts. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  711 ;   Dec.  Dig.  S  838.*] 

Appeal  from  (Dourt  of  General  Sessions, 
New  York  County. 

SalTEtore  Govemale  was  convicted  of  mnr- 
der  in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

Charles  E.  Le  Barbier,  for  appellant  Wm. 
Travers  Jerome,  Dist  Atty.  (Robert  C.  Tay- 
lor, of  counsel),  for  the  Pe<^>le. 


CHASE,  J.  The  defendant  was  indicted 
for  the  crime  of  murder  In  the  first  degree. 
On  the  trial  he  was  sworn  as  a  witness  In 
his  own  behalf,  and  testified  that  he  shot 
George  M.  Sechler  while  In  the  hallway  here- 
inafter mentioned.  He  further  testified:  "I 
fired  to  kill." 

On  Sunday  afternoon,  April  14,  1007,  about 
5:45  o'clock,  two  young  Italian  men  entered 
a  small  building  maintained  as  a  urinal  near 
the  south  end  of  Washington  Square  Park 
in  the  city  of  New  York.  The  defendant  and 
his  brother  were  then  in  the  building,  but 
the  defendant's  brother  had  started  to  leave 
the  building  as  the  young  men  entered,  and 
one  of  the  young  men  accidentally  "bumped 
against  him,"  whereupon  a  quarrel  ensued, 
and  defendant's  brother  backed  the  young 
man  against  an  iron  railing.  The  defendant 
passed  out  of  the  building  and  10  or  20  feet 
from  the  entrance  thereof,  and  stood  on  a 
grass  plot  near  some  shrubbery.  The  com- 
Iianlon  of  the  young  man  who  had  been  push- 
ed against  the  railing  went  to  his  assistance, 
and,  after  some  fighting,  all  came  out  of  the 
building.  The  two  young  men  mentioned 
were  leading,  and  the  defendant's  brother 
was  a  short  distance  behind  them.  As  the 
young  men  turned  In  the  direction  where  the 
defendant  was  standing,  he  immediately  fired 
a  revolver  three  times  In  the  direction  of  the 
young  m«i,  one  shot  from  which  entered  the 
left  1%  of  the  young  man  that  had  been  to 
the  aid  of  his  companion.  As  the  young  man 
who  was  shot  staggered  ba(&,  the  defendant's 
brother  ran  up  Fifth  avenue,  and  the  de- 
fmdant  placed  his  revolver  in  Us  pocket  and 
ran  across  the  lawn  to  and  across  Fourth 
street  and  dovm  Thompson  street  One  Fo- 
garty,  a  lieutenant  of  the  New  York  police 
force,  then  in  plain  clothes,  was  about  100 
yards  north  of  where  the  firing  took  place. 
Be  heard  the  shots,  and  turned  In  the  direc- 


tion of  the  noise  and  b&t  the  defendant  turn 
and  run,  and  he  followed  him.  Several  per- 
sons In  the  park  followed,  and  the  crowd  in- 
creased as  they  went  south.  Fogarty  called 
out :  "Stop  that  man."  About  50  feet  north 
of  Third  street  Sellick,  a  patrolman  on  duty 
In  plain  clothes,  attempted  to  stop  the  de- 
fendant Defendant  was  then  running  in  the 
middle  of  the  street  and,  to  avoid  Sellick, 
he  ran  upon  the  sidewalk  and  Jumped  over 
an  open  cellar  way  and  passed  Sellick.  Sel- 
lick turned  and  followed  him.  At  about 
Third  street  Sechler,  a  patrolman  on  duty 
In  plain  clothes,  attempted  to  atop  the  de- 
fendant, and  failed  to  do  so.  Sechler  imme- 
diately turned  and  followed  the  defendant 
The  crowd  increased  in  numbers,  and  at  232 
Thompson  street  the  defendant  ran  Into  a 
hallway.  Sellick  and  Sechler  followed  him. 
The  hall  extends  back  about  21  feet  from  the 
street  entrance,  and  then  turns  to  the  left 
at  a  right  angle  to  a  stairway  commencing 
6  feet  from  the  angle.  There  is  a  passage- 
way along  the  right  hand  side  of  the  stair- 
way leading  to  a  door  which  opens  into  a 
yard  or  court.  The  defendant  stepped  by  the 
stairway.  The  hallway  was  quite  dark,  ex- 
cept that  the  defendant,  looking  from  the  in- 
terior thereof  toward  the  open  doorway, 
could  see  his  pursuers  at  the  street  When 
Sellick  and  Sechler  approached  within  seven 
or  eight  paces  of  the  defendant,  he  shot  them 
both;  the  shots  being  fired  In  rapid  succes- 
sion. Sellick  fell,  but  Sechler  ran  to  and 
grabbed  the  defendant  not  appreciating  that 
he  had  been  mortally  wounded.  Fogarty  fol- 
lowed, and  Sechler  and  Fogarty  took  the  de- 
fendant to  the  doorway,  when  Sechler  ex- 
claimed: "God.  I'm  shot!"  Help  was  ob- 
tained for  Sechler,  and  he  was  taken  to  a 
hospital,  where  be  died  about  10:30  that 
evening. 

No.  232  Thompson  street  is  about  550  feet 
from  where  the  shooting  took  place  in  the 
park.  The  defendant  In  bis  testimony  says 
that  his  brother's  assailants  during  the  quar- 
rel fired  two  shots,  and  that  "because  they 
were  beating  my  brother  I  fired  two  shots, 
and  then  I  ran."  He  further  said  that  the 
shots  fired  by  talm  in  the  park  were  fired  at 
the  ground  to  scare  his  brother's  assailants 
and  not  at  any  particular  person,  and  that 
he  ran  away  to  save  himself.  The  young 
men  in  the  park  each  testified  that  he  did 
not  have  a  revolver.  The  defendant  did  not 
produce  his  brother  as  a  witness  nor  explain 
his  absence. 

In  explanation  of  the  shots  fired  In  the 
hallway  defendant  says  that  he  supposed  the 
people  that  followed  him  were  friends  of 
the  young  men  in  the  park  that  had  the  alter- 
cation with  his  brother,  and  that  both  of  the 
men  who  entered  the  hallway  had  revolvers 
in  their  hands,  and  one  of  them  fired  at  him, 
and  that  he  fired  to  kill  because  they  fired  at 
him.    No  one  heard  more  than  two  shots  in 
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the  hallway,  and  after  the  ebootlng  the  re- 
volver taken  from  SelUck,  which  waa  a  five 
shooter,  contained  four  nnezploded  shells 
and  one  empty  chamber.  It  did  not  contain 
an  exploded  shell.  The  revolver  taken  from 
the  deceased  was  a  five  shooter,  and  contain- 
ed five  unezploded  shells.  The  Jury  could 
have  found  that  the  defendant  testified  false- 
ly In  saying  that  either  Sellick  or  Sechler 
fired  at  him.  The  defendant's  revolver  was  a 
five  shooter,  and  contained  five  exploded 
shells.  So  far  as  the  testimony  taken  <m  the 
trial  la  in  conflict  with  that  given  by  the 
people,  it  was  such  that  the  Jury  could  have, 
and  they  probably  did,  believe  the  people's 
te8tlm<my  as  against  that  given  by  the  de- 
fendant and  the  witnesses  produced  on  his 
behalf. 

The  testimony  offered  on  behalf  of  the  peo- 
ple supplemented  by  the  admissions  of  the 
plaintiff  prove  beyond  controversy  that  the 
defendant  shot  and  killed  Sechler,  and  that 
he  Intended  to  kill  him.  It  was  necessary 
for  the  jury  to  determine  two  Important  and 
seriously  controverted  questions,  viz.:  (1) 
Did  the  defendant  shoot  Sechler  with  a  de- 
liberate and  premeditated  design  to  effect 
his  death?  (2)  Did  the  defendant  shoot  Sech- 
ler in  the  lawful  defense  of  himself?  The 
jury  determined  these  questions  against  the 
defendant 

The  defendant's  principal  contention  on 
this  appeal  la  that  the  trial  court  erred  In 
allowing  testimony  of  what  occurred  in  the 
park  to  be  received  and  considered  by  the 
jury  in  determining  whether  the  defendant 
was  guilty  of  the  crime  of  murder  in  the 
first  degree.  It  is  a  general  rule  that  evi- 
dence of  a. crime  which  la  distinct  and  inde- 
p^ident  of  the  one  of  which  the  defendant 
stands  Indicted  cannot  be  received  on  his 
trial.  The  commission  of  one  crime  is  not  In 
Itself  any  evidence  to  be  considered  by  a 
Jury  In  determining  a  defendant's  guilt  of 
another  crime  In  no  way  connected  there- 
with. A  person  cannot  be  convicted  of  one 
offense  upon  proof  that  be  committed  an- 
other, however  persuasive  in  a  moral  point 
of  view  such  evidence  may  be.  It  would 
be  easier  to  believe  a  person  guilty  of  one 
crime  If  it  was  known  that  he  had  commit- 
ted another  of  a  similar  character,  or.  In- 
deed, of  any  character;  but  the  injustice  of 
such  a  rule  In  courts  of  justice  is  apparent 
It  would  lead  to  convictions,  upon  the  par- 
ticular charge  made,  by  proof  of  other  acts 
In  no  way  connected  with  It  and  to  uniting 
evidence  of  several  offenses  to  produce  con- 
viction for  a  siogle  one.  Coleman  v.  People, 
55  N.  X.  81;  People  v.  Mollneux,  168  N.  Y. 
264,  61  N.  B.  286,  62  L.  B.  A.  193.  Svldence 
of  the  occurrences  In  the  park  was  not  prop- 
er to  be  considered  by  the  jury  in  determin- 
ing whether  the  defendant  shot  Sechler,  nei- 
ther was  it  proper  for  their  consideration 
for  the  purpose  of  determining  that  the 
shooting  of  Sechler  was  done  by  the  defend- 
ant while  engaged  In  the  commission  of  a 


felony  In  the  park.  The  shooting  In  the  park 
was  an  ind^endent  crime.  People  v.  Huter, 
184  N.  Y.  237,  77  N.  B.  6.  There  are  excep- 
tions to  the  general  rule  excluding  all  evi- 
dence of  crimes  alleged  to  have  been  com- 
mitted by  a  defendant  other  than  the  one 
for  which  he  is  being  tried.  People  v.  Moll- 
neux,' supra.  The  Important  questions  for 
the  jury  in  this  case  were  the  two  that  we 
have  hereinbefore  enumerated.  The  occur- 
rences disclosed  In  the  record  beginning  at 
a  time  when  the  shots  were  fired  In  the 
park  and  ending  with  the  defendant's  arrest 
include  but  a  very  Tew  minutes  of  time,  and 
they  all  have  a  distinct  relation  to  and  bear- 
ing upon  the  defendant's  apprehension  of 
great  personal  injury  by  his  pursuers  and 
upon  his  intent  in  shooting  Sechler.  A  pri- 
vate person  as  well  as  a  peace  officer  may 
without  a  warrant  arrest  a  person  for  a 
crime  committed  In  his  presence,  and  when 
the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence.  Code  Cr.  Proc. 
i  183.  If  the  defendant  committed  a  felony 
In  the  park,  any  of  the  persons  present  or 
those  that  followed  liim  had  express  statu- 
tory authority  to  arrest  him.  Bven  the  stat- 
utory requirement  that  before  making  an 
arrest,  a  private  person  must  Inform  the 
person  to  be  arrested  of  the  cause  thereof 
and  require  blm  to  submit  does  not  apply  to 
a  case  where  the  person  arrested  Is  in  the 
actual  commission  of  the  crime  or  la  arrest- 
ed on  pursuit  Immediately  after  Its  commis- 
sion. Code  Cr.  Proc.  g  184.  The  Intent  and 
purpose  of  the  defendant's  pursuers  and 
their  rights  in  regard  to  interfering  with  the 
defendant  were  very  material.  If  the  de- 
fendant was  wholly  Innocent  of  any  crime 
and  not  liable  to  arrest  and  he  was  pursued 
by  a  mob  intent  upon  taking  Ills  life  or  of 
doing  him  great  personal  injury,  his  rights 
in  self-defense  would  have  been  entirely  dif- 
ferent from  what  they  were  as  a  criminal 
fleeing  from  justice.  It  was  material,  there- 
fore, to  show  the  occasion  for  the  defend- 
ant's fleeing  from  tlie  park  and  the  purpose 
of  his  pursuers  or  some  of  them  in  follow- 
ing him  into  the  hallway. 

The  defendant's  right  to  defend  himself  Is 
stated  In  section  205  of  the  Penal  Code 
which  says:  "Homicide  is  also  Justifiable 
when  committed,  either  (1)  In  the  lawful 
defense  of  the  slayer,  •  •  •  when  there 
Is  reasonable  ground  to  apprehend  a  design 
on  the  i»art  of  the  person  slain  •  •  • 
to  do  some  g^reat  personal  injury  to  the  slay- 
er *  *  *  and  there  is  Imminent  danger 
of  such  design  being  accomplished.  •  •  •  " 
Any  person  committing  violence  in  his  per- 
sonal defense  must  not  only  believe  that  he 
is  in  danger  of  personal  ylolence^  but  he 
must  in  fact  have  reasonable  ground  to  ap- 
prehend that  be  is  in  immlnait  danger.  When 
one  who  la  without  fault  himself  la  attacked 
by  another  In  such  a  manner  or  under  such 
circumstances  as  to  furnish  reasonable  ground 
for  apprehending  a  design  tX>  take  away  his 
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life  or  do  him  some  great  bodily  harm,  and 
there  Is  reaaondble  ground  for  believing  the 
danger  Imminent  that  snch  design  wUI  be 
accomplished,  lie  may  safely  act  upon  ap- 
pearances and  kill  the  assailant  If  that  be 
necessary  to  ayold  the  apprehended  danger, 
and  the  killing  will  be  Justifiable,  although 
it  may  afterwards  turn  out  that  the  appear- 
ances were  false,  and  there  was  In  fact  nei- 
ther design  to  do  him  serions  Injury  nor 
danger  that  It  would  be  done.  Shorter  t. 
People,  2  N.  y.  103,  51  Am.  Dec.  286;  Peo- 
ple y.  Taylor,  177  N.  Y.  287.  68  N.  E.  534. 
The  Jury. could  have  found  that  the  defend- 
ant committed  a  crhne  amounting  to  a  fel- 
ony )n  Up  park.  The  defendant  was,  there- 
fore, not/  without  fault  on  his  part  Had  he 
any  reftBonable  ground  under  the  circum- 
stances'disclosed  to  apprehend  that  Sechler 
design^  to  so  some  great  personal  Injury  to 
him,  tLni  that  there  was  Imminent  danger  of 
such  d,eslgn  being  accomplished?  If  the  de- 
fendant had  committed  a  crime  in  the  park 
amounting  to  a  felony,  he  knew  that  he  was 
BubJe<;t  to  arrest.  The  Jury  could  have  found 
that  ^he  defendant  stated  subsequent  to  his 
ATtettt  that  he  was  running  away  because  be 
bad  Bhot  somebody  In  the  park  and  did  not 
want,  to  be  arrested.  His  pursuers  at  no 
time  shouted  any  words  of  menace.  He 
heard  them  calling  out:  "Catch  him!  catch 
him!"  and  others  shouted,  "Stop  that  man!" 
It  is  shown  beyond  controversy  that  his  pur- 
suers did  not  desire  to  kill  or  injure  him, 
but  to  arrest  him.  The  defendant  testified 
that  he  thought  his  pursuers  and  those  that 
followed  him  into  the  hallway  were  friends 
of  his  brother's  assailants  determined  upon 
doing  Mm  personal  injury.  One  of  bis  broth- 
er's assailants  bad  staggered  back  at  the 
time  that  he  was  shot  by  the  defendant,  and 
his  companion  remained  with  him.  It  does 
not  appear  that  the  defendant  saw  any 
friends  of  his  brother's  assailants  In  the 
park.  Sechler  and  Selllck  were  on  Thomp- 
son street,  more  than  a  block  away  from 
the  scene  of  the  occurrences  in  the  park. 
Defendant  by  special  effort  dodged  them  In 
the  street  In  rimnlng  toward  the  ballway, 
and  they  were  the  two  that  first  entered  the 
hallway  following  him.  The  Jury  could  have 
found  from  this  testimony  that  the  defend- 
ant ran  from  the  park  and  into  the  liallway 
to  avoid  arrest,  and  that  at  tlie  time  be  shot 
Sechler  there  was  no  reasonable  ground  to 
apprehend  a  design  on  the  part  of  Sechler 
to  do  the  defendant  great,  or  any,  personal 
Injury.  The  question  as  to  whether  the  de- 
fendant in  shooting  Sechler  was  acting  in 
self-defense  was  clearly  one  for  the  Jury. 
People  V.  Constanthio,  153  N.  Y.  24,  47  N. 
Bl  87;  People  v,  FUlppelll,  173  N.  Y.  609, 
66  N.  B.  402;  People  v.  Kodawald,  177  N.  Y. 
406^  70  N.  Eb  1;  People  v.  Broncado,  18S  N. 
Y.  150,  80  N.  B.  935. 

The  Jury  were  in  no  way  misled  or  con- 
fused by  the  testimony  of  wbat  occurred  In 
tbe  park.   The  reason  for  admitting  snch  tes- 


timony was  stated  by  the  court  from  time 
to  time  as  it  was  received,  and  In  the  charge 
to  the  Jury  the  court  say:  "I  liave  allowed 
the  people  to  prove  that  the  defendant  dis- 
ctiarged  a  loaded  firearm  at  a  human  being  In 
Washington  Park  for  the  purpose  of  showing 
that  a  felony  bad  been  committed  and  that 
the  defendant  was  liable  to  an  arrest  if  such 
a  crime  had  been  committed  by  him.  Tbe 
people  claim  that  tliis  evidence  is  material 
for  the  purpose  of  showing  the  motive  and 
the  Intent  of  tbe  defendant  at  the  time  that 
he  was  raideavoring  to  escape  arrest  That 
is  to  say,  that  he  Intended'  to  shoot  any  per- 
son who  attempted  to  prevent  his  escape. 
It  was  not  admitted  for  the  purpose  of  prov- 
ing this  defendant  guilty  of  the  particular 
crime  charged  so  that  act  should  militate 
against  him  upon  this  charge,  but  it  was  ad- 
mitted for  tbe  purpose  Indicated  by  me  and 
for  no  other  purpose."  It  Is  not  necessary  to 
constitute  murder  in  tlie  first  degree  that  a 
person  should  ddlberate  and  premeditate  upon 
his  design  to  effect  the  death  of  another  for 
any  spedfled  period  of  time.  The  defendant 
had  evaded  capture  l>y  running  660  feet 
From  his  own  testimony  it  appears  that  be 
chose  bis  position  behind  the  angle  in  the 
hallway  and  near  the  staircase  and  after- 
wards took  his  revolver  from  his  podtet  As- 
suming that  the  defendant  did  not  decide  to 
shoot  and  kill  bis  pursuers  nntil  he  sti^ped 
in  the  hallway,  there  was  time  for  him, 
though  brief,  to  deliberate  and  meditate  upon 
his  design  after  he  concluded  to  stop  and 
while  he  removed  the  revolver  from  his  pock- 
et and  in  his  deliberately  aiming  for  the  pur- 
pose and  with  the  intent  of  killing  Sechler. 
Lelghton  v.  People,  88  N.  Y.  117;  People  v. 
Majone,  91  N.  Y.  211 ;  People  v.  Schuyler,  106 
N.  Y.  298,  12  N.  B.  783;  People  v.  Ferraro, 
161  N.  Y.  865,  56  N.  E.  931;  People  v.  Bor 
glano,  179  N.  Y.  267,  72  N.  E.  101 ;  People  v. 
Oonroy,  97  N.  Y.  62 ;  People  v.  Johnson,  139 
N.  Y.  858,  S4  N.  E.  920;  People  v.  Rodawald, 
177  N.  Y.  408,  70  N.  B.  1;  People  v.  Kennedy, 
159  N.  Y.  846,  64  N.  B.  61,  70  Am.  St  Rep. 
557;  People  v.  Del  Vermo,  192  N.  Y.  470, 
85  N.  E.  690.  The  court  In  the  charge  to 
the  Jury  says:  "Now,  if  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  realizing  that  he  had  fired  several 
shots  from  a  loaded  pistol  at  a  human  being, 
and  that  he  was  liable  to  arrest  therefor,  and 
that  he  was  endeavoring  to  escape  from  a 
lawful  arrest,  and  that  his  intention  was  to 
kill  any  person  who  should  attempt  to  pre- 
vent his  escape,  and  that  he  deliberated  and 
premeditated  upon  that  Intent  to  effect  the 
death  of  any  person  pursuing  him  for  the 
purpose  of  lawfully  arresting  him,  and  that 
in  discharging  the  loaded  pistol  at  Sechler 
he  did  so  from  a  deliberate  and  premeditated 
design  to  effect  the  death  of  Sechler,  then 
you  may  find  the  defendant  guilty  of  murder 
in  the  first  degree  "  When  the  commission  of 
a  homicide  by  the  person  accused  has  been 
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shown,  it  1b  the  province  of  the  Jury  to  say 
from  the  facta  and  circumstances  sarroond- 
Ing  It,  unless  they  clearly  repel  the  Idea  of 
deliberation  and  premeditation,  what  the 
character  of  the  act  really  was  and  the  de- 
gree of  crime  which  should  be  attached  to  it. 
People  V.  Oonroy,  supra. 

After  Sechler  arrived  at  the  hospital,  he 
made  a  statement  in  which  he  said  that  he 
believed  that  he  was  about  to  die  and  that 
he  had  no  hope  of  recovery,  and  then  briefly 
described  the  pursuit  of  the  defendant  and 
the  shooting  by  him.  Oral  testimony  of  such 
statement  was  received  subject  to  objections 
and  an  exception  by  the  defendant.  When 
the  statement  was  made,  Sechler  was  mortal- 
ly wounded.  It  clearly  appears  that  he  ap- 
preciated that  recovery  was  impossible  and 
that  his  death  was  Imminent,  and  he  did  in 
fact  die  shortly  after  such  statement  was 
made.  Such  a  statement  Is  admissible  as  a 
dying  declaration.  People  v.  Del  Vermo,  192 
N.  T.  470,  85  N.  B.  890.  The  statement  so 
made  by  Sediler  was  given  in  evidence  be- 
fore it  was  known  that  the  defendant  would 
take  the  stand  in  his  own  behalf.  The  de- 
fendant as  a  witness  testified  to  substantially 
everything  related  by  Sechler,  and  the  de- 
foidant  was  therefore  not  prejudiced  by  Sech- 
ler's  statement  even  if  it  had  been  improper- 
ly received.  During  the  evening  after  the 
shooting  the  defendant  was  questioned  by  an 
assistant  district  attorney  and  his  answers 
were  taken  by  a  stenographer  with  the  aid  of 
an  interpreter.  Before  be  was  questioned,  he 
was  told  that  anything  that  he  said  could  be 
used  against  him.  There  was  nothing  in  hi^ 
answers  materially  diflferent  from  the  testi- 
mony given  by  him  on  the  trial,  except  that 
In  bis  answers  to  the  assistant  district  at- 
torney he  repeatedly  stated  that  he  ran  away 
from  the  park  and  into  the  hallway  to  avoid 
arrest,  and  he  did  not  then  assert  or  claim 
that  any  one  shot  at  him  in  the  hallway. 
Oral  evidence  of  the  defendant's  statements 
to  the  assistant  district  attorney  were  given 
In  evidence  in  rebuttal  after  the  defendant 
gave  bis  testimony  on  the  trial.  No  objection 
was  made  to  the  introduction  of  such  oral 
evidence,  and  the  stenographer's  minutes  of 
the  Interview  were  received  in  evidence  after 
the  court  referring  to  the  minutes  Said  to  the 
defendant's  counsel:  "You  make  no  objec- 
tion except  that  you  dispute  that  what  is  con- 
tained in  this  record  was  stated  by  the  de- 
fendant?'! And  to  which  question  the  defend- 
ant's counsel  answered,  "Tes,  sir;  that  is 
all." 

Other  alleged  errors  are  urged  by  the  de- 
fendant A  careful  examination  of  the  rec- 
ord, however,  satisfies  us  that  no  error  was 
committed  on  the  trial,  and  that  the  verdict 
is  supported  by  the  evidence. 

The  judgment  of  conviction  should  be  af- 
firmed. 


CTJLLEN,  C.  X,  and  GRAT,  EDWARD  T. 
BARTLETT,  HAIGHT,  WSttNER,  and  HIS- 
COCK,  JJ.,  concur. 

Judgment  of  conviction  afflftned. 


(US  N.  y.  6M> 
FLAHERTY,  Sheriif  of  Kings  Cdonty,  t.  MUr 

LIKEN  et  al. 
(Court  of  Appeals  of  New  York.    Dec.  15,  190a) 

1.  OmcEBS  (I  11*)— Appointment— Restbic- 
TioNs  OF  Oith.  Sbbviok  Lawe<^—  Dkvxjtx 
Sheriffs. 

Though  the  oiBce  of  sheriff  io,  by  Laws 
1901,  p.  1750,  c.  705,  made  a  salaried  one,  his 
deputies,  assistant  deputies,  and  othe^  appointees 
are,  so  far  as  they  discharge  his  duties  relating 


ing  liable  to  him,  and  to  no  one  else,  thongh  they 
are  public  offioeis,  and  liable  to  crimidal  pun- 
ishment as  such  for  official  misconduct ;  and 
therefore  their  positions  are  not  within  Const, 
art.  5,  {  9,  and  Laws  1899,  pp.  795,  797,  c.  870. 
ii  2,  6,  as  to  rules  In  appointments  to  the  civil 
service  of  the  state  and  its  civil  divisioivi. 

[Bd.  Note.— For  other  cases,  see  Officer-},  Cent. 
Dig.  f  13;   Dec.  Dig.  |  ll.»]  V 

2.  Officers  (|  11*)— Appointment— Restric- 
tions OF  Civil  Service  Laws— Shbsiff's 
Appointees. 

Appointees  of  a  sheriff  whose  duties  relate 
ezclosively  to  the  functions  of  his  office  in  crim- 
inal matters  are  in  the  service  ot  the  public, 
and  not  of  the  sheriff  personally,  and  therefore 
are  subject  to  the  civil  service  regulations ;  the 
doctrine  of  respondeat  superior  not  applying  be- 
tween him  ana  them  in  tnelr  discharge  of  such 
duty. 

[Ed.  Note.— For  other  cases,  see  OfficeoL  Cent. 
Dig.  {  13 ;   Dee.  Dig.  |  11.  •] 

3.  Officers  (!  11»)— Appoimtmemt— Restbio- 
noNs  or  Civil  Sebviob  Laws— Shebift's 
Appointees. 

Appointees  of  a  sheriff  whose  duties  relate 
to  both  civil  and  criminal  prisoners  are  not 
subject  to  civil  service  regulations;  the  sheriff 
being  liable  for  escape  of  civil  prisoners. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  I  13;    Dec.  Dig.  {  11.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Application  of  Michael  J.  Flahorty,  as 
Sheriff  of  the  County  of  Kings,  for  a  manda- 
tory writ  of  mandamus  to  Charles  J.  Mllli- 
ken  and  others.  Civil  Service  Commissioners 
of  the  state.  From  an  order  of  the  Appellate 
Division  (111  N.  Y.  Supp.  1119),  affirming  an 
order  of  the  Special  Term,  denying,  as  mat- 
ter of  law  and  not  in  discretion,  the  applica- 
tion, the  sheriff  appeals.    Reversed  in  part 

Henry  F.  Cochrane,  for  appellant  Wm.  8. 
Jackson,  Atty.  Gen.  (Tlmottiy  L  Dillon,  of 
counsel),  for  respondents. 

CULLEN,  0.  J.  This  proceeding  waa  In- 
stituted by  the  sheriff  of  the  county  of  Kings 
to  compel  the  respondents,  the  state  civil 
service  commlBsIoners,  to  certify  to  the  pay 
roll  of  certain  assistant  deputy  sheriffs,  Jail 
keepers,  van  drivers,  and  matrons  In  his  of- 


•For  other  cases  see  same  topic  and  stction  NUMBER  in  Dec.  *  Am.  Digs.  1907  to  date,  *  Reporter  Indaxu 
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flee.  The  application  was  resisted  on  the 
ground  that  these  subordinates  had  been  ap- 
pointed In  violation  of  the  rules  and  regula- 
tions of  the  cIvU  service  commission.  By 
chapter  705,  p.  1750,  liaws  1901,  the  ofiSce  of 
sheriff  was  made  a  salaried  one  from  the 
1st  of  January  then  ensuing,  and  by  section 
2  of  the  act  the  sheriff  was  authorized  to 
appoint  various  subordinates  In  his  office  at 
specified  salaries.  All  the  appointees  whose 
rights  are  In  controversy  In  this  proceeding 
hold  positions  which  under  the  statute  the 
sheriff  was  authorized  to  fill.  In  1000  the 
Jurisdiction  of  the  civil  service  commission 
was  extended  to  the  sheriff's  office  of  Kings 
connty,  the  rules  of  which  commission  placed 
In  the  exempt  class  24  subordinate  officers 
or  employes  who  are  paid  wholly  from  the 
salary  or  official  emoluments  of  the  sheriff, 
no  part  of  which  la  to  be  returned  or  ac- 
counted for  as  public  funds.  When  the  of 
flee  became  a  salaried  one  the  rules  of  the 
commission  were  amended  so  as  to  read: 
"Resolved,  that  the  classification  of  positions 
In  the  exempt  class  In  Kings  county  be 
amended  by  striking  out  therefrom  the  fol- 
lowing: 'In  the  office  of  the  sheriff  twenty- 
four  subordinate  officers  and  employSs  who 
are  paid  wholly  from  the  salary  or  official 
emoluments  of  the  sheriff,  no  part  of  which 
Is  to  be  returned  or  accounted  for  as  pub- 
lic funds,  •  »  •  •  and  by  Inserting  In 
lien  thereof  the  following:  'In  the  office  of 
the  sheriff  one  under  sheriff,  eight  deputy 
sheriffs  and  counsel,  one  chief  clerk,  one  sec- 
retary and  one  jail  warden."*  The  other 
positions  In  the  office,  which  Indtided  all 
those  now  before  ns,  were  made  subject  to 
be  filled  by  competition.  In  the  ordinary 
method.  The  relator  Ignored  the  action  of  the 
civil  service  commission,  and  made  appoint- 
ments to  these  positions  solely  of  his  own 
volition,  and  the  question  presented  is  as  to 
the  validity  of  such  appointments.  The  Spe- 
cial Term  held  the  appointments  invalid,  and 
denied  the  relator's  application.  That  deci- 
sion has  been  affirmed  at  the  Appellate  Divi- 
sion by  a  divided  court.  By  section  9,  art. 
5,  of  the  present  Constitution  it  is  ordained 
that:  "Appointments  and  promotions  In  the 
civil  service  of  the  state,  and  of  all  the  civil 
divisions  thereof,  including  cities  and  vil- 
lages, shall  be  made  according  to  merit  and 
fitness  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive."  By  Civil 
Service  Law  (Laws  1809,  p.  797,  a  370)  i  6, 
the  state  dvll  service  commission  is  em- 
powered to  prescribe,  amend,  and  enforce 
suitable  rules  and  r^ulations  for  carrying 
into  effect  the  provisions  of  the  act  and  of 
the  section  of  the  Constitution  quoted.  By 
section  2  of  the  statute  the  civil  service  of 
the  state  "or  any  of  its  civil  divisions  or 
cities  Includes  all  offices  and  positions  of 
trust  or  employment  in  the  service  of  the 
state  or  of  sucb  civil  division  or  city,"  with 


certain  exceptions  Immaterial  to  this  discus- 
sion. 

The  question  wbldi  lies  at  the  threshold 
of  this  controversy  is  whether  the  deputies, 
assistant  deputies,  and  other  appointees  of 
the  sheriff  are,  as  far  as  they  discharge  the 
duties  of  the  sheriff  relating  to  civil  process. 
In  the  service  of  the  coimty,  or  in  the'  serv- 
ice of  the  sheriff  personally,  though  they  are 
undoubtedly  public  officers  and  liable  to  crim- 
inal punishment  as  sucb  for  official  miscon- 
duct. If  they  are  not  in  the  service  of  the 
county,  but  in  that  of  the  sberifC,  the  posi- 
tions held  by  them  fall  neither  vrlthin  the 
constitutional  provision,  nor  within  the  pur- 
view of  the  statute.  The  office  of  the  sheriff 
is  of  great  antiquity  and  peculiar.  Before 
the  office  in  Kings  county  was  made  a  sal- 
aried one,  what  I  may  term  the  "civil  busi- 
ness" of  the  sheriff  was  plainly  and  exclu- 
sively his  own.  He,  not  his  deputies  or  sub- 
ordinates, was  responsible  for  their  negli- 
gence or  misconduct  in  the  execution  of  civil 
process,  except  in  the  case  of  independent 
torts  on  the  rights  of  third  xmrtles,  where 
both  he  and  his  deputies  were  liable  as  Joint 
tort-feasors.  It  is  said  in  Crocker  on  Sher- 
iffs (page  147) :  "The  sheriff  is  identical,  in 
contemplation  Of  law,  with  all  his  officers, 
and  Is  civilly  and  directly  responsible  for 
their  acts,  defaults,  torts,  extortions,  or  other 
misconduct,  whether  it  be  willful  or  inad- 
vertent, in  the  course  of  the  execution  of 
their  duties.  He  is  liable  to  the  party  ag- 
grieved for  any  neglect  in  the  execution  of 
process  or  in  returning  the  same,  for  an  es- 
cape, or  for  not  paying  over  mon^  collect- 
ed on  execution  in  the  same  cases,  and  to 
the  same  extent  as  if  the  fault  was  his  own." 
But  not  only  is  the  sheriff  liable  for  the  neg- 
ligence or  misconduct  of  his  subordinates, 
but  he  alone  Is  liable,  not  the  culpable  dep- 
uty or  subordinate.  This  has  been  the  set- 
tled law  of  this  state  for  many  years.  As 
early  as  the  case  of  Tuttle  v.  Love,  7  Johns. 
470,  it  was  held  that  an  action  would  not  He 
against  an  undersherlff  for  a  breach  of  duty 
in  his  office,  and  that  for  money  collected  by 
him  the  action  must  be  brought  against  the 
sheriff.  In  Colvin  v.  Holbrook,  2  N.  Y.  126, 
it  was  again  sought  by  a  Judgment  creditor 
to  recover  from  a  deputy  sheriff  money  re- 
ceived and  collected  by.  him  on  an  execution. 
It  was  held  that  the  action  would  not  lie.  It 
was  there  said  by  the  court :  "The  rule,  it  is 
believed.  Is  universal  that  a  known  agent  is 
not  responsible  to  third  persons  for  acts  done 
by  him  In  pursuance  of  an  authority  right- 
fully conferred  upon  him.  The  very  notion 
of  an  agency  proceeds  upon  the  supposition 
that  what  a  man  may  lawfully  do  by  a  sub- 
stitute, when  performed,  is  done  by  himself, 
and  the  Individuality  of  the  agent  is  so  fat 
merged  In  that  of  the  principal.  It  Is  also 
settled,  if  anything  can  be  established  by  au- 
thority, that  an  agent  is  not  liable  to  third 
persons  for  an  omission  or  neglect  of  duty 
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In  tbe  matter  of  his  agency,  bat  that  the 
prlDclpal  is  alone  reoMnelble."  Now  there 
are  cases  where  by  statute  an  officer  Is  made 
responsible  for  the  default  of  his  suibordl- 
nates,  and  it  may  be  that  In  such  cases  the 
subordinate  Is  In  the  service  of  the  public 
despite  of  such  liability  on  the  part  of  his 
superior.  But  the  cases  cited  show  that  the 
relation  between  a  sheriff  and  his  appoin- 
tees is  much  more  Intimate.  It  is  not  merely 
that  the  sheriff  is  liable  for  the  default  of 
his  appointee,  but  that  the  appointee  for 
■nch  default  Is  liable  to  the  sheriff,  and  to 
no  one  else,  and  the  ground  on  which  these 
decisions  proceed  shows  exactly  the  nature 
of  the  relations  between  the  two,  that  the 
appointee  is  regarded  merely  as  the  agent  for 
the  sheriff,  and  that. the  same  rule  applies  as 
between  principal  and  agent  in  ordinary  prl- 
rate  business. 

Nor  has  the  statute  which  makes  the  office 
of  sheriff  a  salaried  one  changed  the  nature 
of  the  relation  between  the  sheriff  and  bis 
appointees.  It  is  true  that  what  may  be 
called  the  'profits"  of  the  business — ^that  is, 
the  receipts,  over  and  above  the  expenses  and 
salaries — are  required  to  be  paid  into  the 
county,  but  that  does  not  make  the  county 
the  principal  in  the_  business.  Such  a  result 
is  expressly  forbidden  by  section  1,  art.  10, 
of  the  Constitution,  which  provides  that  "the 
county  shall  never  be  made  responsible  for 
the  acts  of  the  sheriff,"  a  provision  which 
has  existed  since. the  Constitution  of  1822. 
Doubtless  the  statutory  provision  making  the 
office  salaried,  and  providing  that  the  sur- 
plus shall  be  paid  to  the  county  Is  valid,  but 
that  does  not,  and  cannot,  make  the  county 
liable  for  losses  In  the  business.  It  may  also 
be  that  the  Legislature  might  by  an  appro- 
priate statute  change  the  nature  of  the  rela- 
tion between  the  sheriff  and  his  appointees 
so  that  the  latter  would  no  longer  be  strict- 
ly agents  of  the  former,  but  Independent  pub- 
lic officers,  liable  for  misconduct  directly  to 
any  one  Injured  by  the  same.  Assuming, 
however,  such  power  in  the  Legislature,  no 
such  intent  should  be  ascribed  to  a  statute^ 
except  where  such  Intent  Is  very  plainly  in- 
dicated. It  would  throw  the  whole  law,  upon 
the  snbject  of  the  liability  of  a  sheriff  and 
his  deputies  or  Ills  appointees,  as  It  has 
existed  for  centuries,  Into  confusion,  and 
make  one  rnle  applicable  in  one  county  and 
another  rule  In  another. 

Under  the  doctrine  I  have  asserted  the 
positions  of  the  eight  assistant  deputy  sher- 
iffs are  clearly  not  subject  to  the  civil  serv- 
ice law ;  but  as  under  the  statute,  to  enable 
them  to  receive  their  salary,  it  Is  necessary 
that  the  civil  service  commissioners  should 
certify  to  their  pay  roll,  a  mandamus  should 
issue  directing  such  certification.  The  cases 
of  the  other  appointees  of  the  sheriff  re- 
quire farther  consideration.  We  think  that 
the  relation  wUch  the  appointees  of  the  dier- 


Iff  bear  to  that  officer  In  the  discharge  of 
the  criminal  duties  of  the  office  differs  es- 
sentially from  that  borne  in  the  discharge 
of  the  civil  duties  of  the  office.  While  in 
some  cases  the  sheriff  may  be  puniabed  by 
way  of  contempt  for  the  default  of  his  ap> 
polntees  In  criminal  proceedings,  as  a  rule 
he  Is  subject  to  snch  punishment  only  where 
to  some  extent  he  has  been  personally  re- 
sponsible for  the  default.  The  relation  of 
the  parties  is  not  strictly  tbat  of  principal 
and  agent,  nor  does  the  doctrine  of  respon- 
deat superior  apply.  In  the  oounly  of  Neir 
York  there  Is  a  separate  jail  or  prison  for 
the  detention  of  persons  charged  with  crime, 
the  warden  or  keeper  of  wbich  Is  not  ap- 
pointed by  the  sheriff.  We  thlnlc,  therefore^ 
that  all  appointees  of  the  sh^lff  whose  duty 
relates  exclusively  to  the  functions  of  the 
sherUTs  office  in  criminal  matters  should  be 
considered  in  the  service  of  the  public,  and 
not  of  the  sheriff  personally,  and  are  subject 
to  the  dvll  service  regulations.  The  diffi- 
culty In  the  present  case  Is  that  there  are 
not  separate  Jails  or  prisons  In  Kings  county 
for  detention  under  civil  process  and  deten- 
tion under  criminal  process,  though  persona 
detained  under  the  differing  processes  are 
required  to  be  held  in  different  parts  of  the 
JSill.  The  duties  of  the  Jail  keepers  and  ma* 
trons,  as  shown  by  the  affidavits,  relate  to 
both  dvll  and  criminal  prisoners.  For  the 
escape  of  a  dvll  prisoner  the  sheriff  Is  per- 
sonally liable.  Eence,  so  long  as  there  is  no 
separation  of  the  duties,  we  think  those  sub- 
ordinates must  also  be  held  exempt  from  the 
dvll  service  regulations.  The  duties  of  the 
drivers  of  the  vans  rdate  solely  to  the 
transportation  of  criminal  prisoners.  There- 
fore they  are  not  mere  personal  agents,  and 
must  be  appointed  in  accordance  with  the 
dvll  service  rules. 

The  orders  of  the  Special  Term  and  Appel- 
late Division  should  be  reversed,  and  the  ap- 
plication for  mandamus  granted  so  far  as  re- 
lates to  the  several  appointees  named  in  the 
moving  papers,  with  the  exception  of  the 
van  drivers,  and,  as  to  them  denied,  without 
costs  to  either  party  In  any  court. 

GRAT,  HAIGHT,  VANN,  WILLARD 
BARTLETT,  HISCOCK,  and  CHASE,  JJ, 
concur. 

Orders  reversed,  etc. 


(IM  N.  T.  su> 

PURDT  V.  Oin  OP  NEW  TORK. 
(Court  of  Appeals  of  New  York.  Dec.  8,  1908.) 
1,  Affkai.  awd  BaxoR  (8  027*)— Review— Pwb- 
suMPTioNft— DisinsB>a.  of  Cohpl&int. 
In  reviewing  an  older  dismissmg  the  com- 
plaint, the  plaintiff  is  entitled  to  the  view  ot 
the  facts  most  favorable  to  hhn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8748;   Dec  Dig.  f  027.*] 
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2,  MTmiCIPAL  COBPOBATIOHS  Q  812*)— TOKTS 

— iRJuxiBB  noH  Dkfboib  ni  Stbeets— No- 
tice OK  IRXUBT.  

Under  Laws  1886,  p.  801,  c  B72,  <  1,  pro- 
Tidins  that  dtiea  having  a  popnlation  of  oO,- 
000  or  over  shall  not  be  liable  for  injuries  an- 
less  notice  "of  the  time  and  place  at  'which  the 
injuries  were  received"  is  served  on  the  corpora- 
tion counsel,  a  notice  that  plaintiff  was  injure 
ed  "whilst  walking  along  the  sidewalk  on  M. 
Btreet,  borongh  of  Brooklyn,"  by  falling  into  an 
"onening,  gully,  or  trench  runnlne  across  said 
sidewalk,"  dia  not  sufficiently  designate  the 
place  of  the  accident,  it  appearing  that  M.  street 
b  at  least  a  mile  long. 

[EU.   Note.— For   other  cases,   see   Municipal 
Corporations,  Cent  Dig.  |  1702;    Dec.  Dig.  { 
812.*] 
8.  Municipal  Cokpobatiows  (g  812*)— Tobts 

— NOTICT  or  IWJUBDtS— Waivkb. 

The  act  of  the  corporation  counsel  of  a 
municipality  In  failing  to  return  a  notice  re- 
quired by  Laws  1886.  p.  801,  c.  572,  {  1,  to  be 
^ven  to  such  corporation  counsel  as  a  condi- 
tion precedent  to  the  liability  of  the  municipal- 
ity for  injuries,  does  not  amount  to  a  waiver 
of  defects  in  such  notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  I  1700;  Dec.  Dig.  i 
812.*] 

Cullen,  G.  X,  and  Haight,  J.,  dissenting. 

Api>eal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  William  J.  Purdy  against  the 
City  of  New  York.  From  a  judgment  of  the 
Appellate  DlTlsion  (110  N.  T.  Supp.  822),  re- 
versing a  jndgment  dismissing  the  complaint, 
defendant  appeals.    Reversed. 

Francis  K.  Pendleton,  Corp.  Connsel  (James 
D.  Bell,  of  connsel),  for  appellant  Martin 
S.  Lynch,  for  respondent 

WERNER,  J.  This  action  was  brought  to 
recover  damages  for  Injuries  sustained  by 
the  plaintiff  as  the  result  of  a  fall  npon  a 
defective  sidewalk  which,  it  Is  alleged,  the 
defendant  negligently  permitted  to  remain  In 
a  defective  condition.  The  trial  conrt  sub- 
mitted the  questions  of  fact  to  the  jnry,  sub- 
ject to  the  opinion  of  the  conrt  The  jury 
reported  a  disagreement  and  then  the  conrt 
dismissed  the  complaint  upon  the  ground  of 
the  insufficiency  of  the  notice  served  by  the 
plalntlir  In  attempted  compliance  with  the 
provisions  of  chapter  572,  p.  801,  of  the  Laws 
of  1886.  Judgment  was  entered  dismissing 
the  complaint  Opon  appeal  to  the  Appellate 
Division,  that  jndgment  was  reversed  and  a 
new  trial  granted.  Upon  the  defendant's  ap- 
peal to  this  court  the  only  qnestlons  pre- 
sented relate  to  the  sufBciency  of  the  notice 
required  by  the  statute  referred  to,  and  to 
the  defendant's  right  to  Insist  upon  strict 
compliance  therewith. 

As  the  complaint  was  dismissed,  the  plain- 
tiff is  entitled  to  the  view  of  the  facts  most 
favorable  to  him.  These  facts,  so  far  as  ma- 
terial to  the  qnestlons  here  involved,  estab- 
lish that  the  plaintiff,  on  July  8,  1904,  re- 
ceived the  Injuries  complained  of  by  falling 
Iqto  an  opening,  gnlly,  or  trench  extending 


across  tiie  sidewalk  of  Mlltord  street,  bor- 
ough of  Brooklyn,  dty  of  New  York.  The 
opening  or  trench  varied  In  depth  from  three 
to  four  feet,  and  was  about  three  feet  wide. 
Milford  street  la  from  a  mile  to  a  mile  and 
a  quarter  In  length.  About  a  month  after 
the  acddmt,  the  plaintiff  caused  to  be  served 
upon  the  corporation  counsel  of  the  defend- 
ant the  following  notice:  "You  will  please 
take  notice  that  I  hereby,  pursuant  to  chap- 
ter 572  of  the  Laws  of  1886,  notify  yon  of 
my  intention  to  commence  suit  against  the- 
dty  of  New  York,  to  recover  damages  to  the 
amount  of  five  thousand  dollars  for  Injuries 
which  I  received  on  or  about  the  8tb  day  of 
July,  1904.  Whilst  walking  along  the  side- 
walk on  Milford  street,  borough  of  Brooklyn, 
in  the  nighttime,  I  was  caused  to  fall  into 
an  opening,  gully  or  trench  mnnlng  across 
said  sidewalk,  whereby  I  was  caused  to  sus- 
tain bodily  injorles  which  I  fear  are  perma- 
nent" This  notice  was  received  and  retain- 
ed without  objection  by  the  then  corporation 
counsel  (tf  the  defendant.  The  statute  under 
which  this  notice  was  served  (Laws  1886,  p. 
801,  c.  572,  I  1)  provides  that  no  action  to 
recover  damages  for  personal  injuries  shall 
be  maintained  against  any  city  of  the  state, 
having  a  population  of  50,000  or  over,  on  the 
ground  of  the  negligence  of  any  of  the  city's 
officers  or  agents  "unless  notice  of  the  in- 
tention to  commence  such  action  and  of  the 
time  and  place  at  which  the  injuries  were 
received  shall  have  been  filed  with  the  coun- 
sel to  the  corporation  or  other  proper  law 
officer  thereof  within  six  months  after  such 
cause  of  action  shall  have  accrued."  The 
only  specification  contained  in  the  notice 
served  by  the  plaintiff  as  to  the  place  where 
he  met  with  the  accident  of  which  he  com- 
plains is  that  It  occurred  at  an  opening,  gully, 
or  trench  extending  across  the  sidewalk  of 
Milford  street  MUford  street  Is  at  least  a 
mile  In  length. 

The  first  question  to  be  determined  is 
whether  the  plaintifTs  notice  sufficiently  de- 
scribes the  place  where  the  accident  happen- 
ed. The  plain  purpose  of  this  statute,  and 
of  similar  provisions  in  the  charters  of  the 
various  municipalities  throughout  the  state, 
is  to  guard  them  against  Imposition  by  re- 
quiring notice  of  the  circumstances  of  an 
injury  upon  which  a  claim  for  damages  is 
made,  so  that  its  authorities  may  be  In  a 
position  to  investigate  the  facts  as  to  time 
and  place,  and  decide  whether  the  case  Is 
one  for  settlement  or  litigation.  The  statute 
before  us,  reasonably  construed,  does  not  re- 
quire those  things  to  be  stated  with  literal 
nicety  or  exactness,  but  it  does  require  such  a 
statement  as  will  enable  the  municipal  au- 
thorities to  locate  the  place  and  fix  the  time 
of  an  accident.  When  a  notice  contains  the 
Information  necessary  for  that  purpose,  It  is 
a  substantial  compliance  with  the  statute^ 
but  when  It  falls  short  of  that  test  It  is 
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Insufficient  In  B^er  ▼.  City  of  North  Tona- 
wanda,  183  N.  Y.  338.  76  N.  B.  214,  the  notice 
stated  that  the  plaintiff  was  Injured  by  trip- 
ping on  a  decayed  plank  on  the  easterly  side 
of  Paynes  avenue,  "about  halfway  between 
Schenck  street  and  Robinson  street."  The 
proof  tended  to  show  that  the  place  was 
about  80  or  100  feet  from  the  center  between 
these  two  streets,  and  the  notice  was  held 
sufficient.  In  the  case  at  bar  the  notice  does 
not  state  upon  which  side  of  the  street  the 
accident  happened.  The  street  Is  at  least  a 
mile  In  length,  but  the  notice  fixes  no  point. 
The  bare  naming  of  the  street  cannot  be  held 
to  be  a  compliance  with  the  statute,  unless 
we  are  ready  to  bold  that  any  notice,  no  mat- 
ter how  vague  and  Indefinite,  Is  a  compliance 
with  the  requirements  of  the  statute.  If  a 
mere  reference  to  a  street  a  mile  In  length  Is 
enough,  It  would  be  equally  good  In  a  case 
where  the  street  Is  many  miles  long. 

The  notice  also  stated  that  the  place  of 
the  accident  was  at  an  opening,  gully,  or 
trench  extending  across  the  sidewalk.  The 
proof  tended  to  show  Its  dimensions.  There 
was  no  other  such  opening  on  the  street 
Upon  these  facts  the  learned  counsel  for  the 
respondent  contends  that  the  place  was  suffi- 
ciently Identified.  It  may  be  assumed  that 
the  reference  to  the  place  was  such  that  the 
city  authorities  might  have  been  able  to  lo- 
cate It  but  It  would  have  been  by  conjecture 
rather  than  proof.  This  Is  not  enough.  Giv- 
en a  case  In  which  there  were  several  or 
more  such  places  as  were  referred  to  In  the 
notice,  the  authorities  might  be  deceived  and 
misled  rather  than  Informed  by  such  a  no- 
tice. This  case  Is  not  like  that  of  Werner 
▼.  City  of  Rochester,  77  Hun,  33,  28  N.  T. 
Supp.  226,  affirmed  149  N.  Y.  563,  44  N.  B. 
■300.  There  the  pile  of  dirt  at  which  the  ac- 
-cldent  happened  was  described  and  located 
with  an  exactness  that  Is  not  to  be  found  In 
the  notice  now  before  us. 

It  Is  further  contended  In  behalf  of  the 
respondent  that  the  retention  of  the  notice 
hy  the  city  authorities  without  objection  as 
to  Its  sufficiency  constitutes  a  waiver  on  Its 
part  of  the  right  to  rely  upon  the  defects 
in  the  notice  as  a  defense  to  the  action.  The 
statute  Imposes  no  active  duty  in  this  behalf 
upon  the  law  officer  of  the  city.  It  would 
doubtless  have  been  an  act  of  courtesy  had 
be  called  attention  to  the  defect  In  time  to 
have  enabled  plaintiff  or  his  coimsel  to  have 
remedied  the  defect  but  It  would  be  going 
too  far  to  hold  that  the  failure  to  do  so  ef- 
fected a  waiver  by  the  city  of  Its  right  to 
object  to  the  Insufficiency  of  the  notice.  In 
Forsyth  v.  City  of  Oswego,  191  N.  T.  441, 
84  N.  B.  392,  the  dalm  required  to  be  filed 
by  the  plaintiff  was  defective  in  falling  to 
state  the  time  of  the  accident  There  the 
written  dalm  was  not  only  retained  without 
objection,  but  the  claimant  was  examined  by 
the  city  attorney  before  the  claims  commit- 


tee of  the  common  council.  Although  the 
facts  there  were  much  stronger  for  the  plain- 
tiff than  the  facts  In  the  case  at  bar,  we  held 
that  there  was  no  waiver  of  the  city's  rights. 

None  of  the  other  questions  presented  need 
to  be  discussed.  We  think  the  judgment  of 
the  trial  court  dismissing  the  complaint  was 
right  and  should  have  been  affirmed  at  the 
Appellate  Division. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  Judgment  of  the  Trial 
Term  affirmed,  with  costs  to  the  appellant  In 
all  courta 

GRAY,  WILLARD  BABTLBTT,  HI8- 
COCK,  and  CHASB,  JJ.,  concur.  CULLBN, 
C.  J.,  and  HAIGETT,  J.,  dissent 

Order  reversed,  eta 


(1S3  N.  T.  seo) 
WOODRUFF  V.  PEOPLE  et  aL 
(Conrt  of  Appeals  of  New  York.    Dec.  15,  1908.) 

1.  SUBUISSION    OF   CONTBOVEBST   (|  3*) — OON- 
TBOVEBBIES     SUBJECT    TO     SUBMISSION. 

Under  Code  Civ.  Proc  f  1279,  authorizing 
snbmission  of  a  controveisy  that  might  be  the 
subject  of  an  action,  and  section  1280,  making 
the  controveisy  an  "action"  on  filing  of  the  rec- 
ord Of  submission,  and  section  1281;  probibit- 
iaf  the  allowance  of  certain  provisional  rem- 
edies in  such  action,  and  requinng  the  action  to 
be  tried  upon  the  case  alone,  a  controversy  can- 
not be  submitted  unless  it  can  be  determined  in 
an  action  as  distinguished  from  a  special  pro- 
ceeding. 

[Bd.  Note. — For  other  cases,  see  Submission  of 
Controversy,  Cent  Dig.  S8  4,  6 ;  Dec  Dig.  |  3.*] 

2.  Appeal  and  Ebbob  ({   19*)  —  Cebthtied 
Questions — Questions  Answebable. 

The  Court  of  Appeals  cannot  answer  ab- 
stract questions  of  law  to  aid  determination  of 
actions  not  commenced,  but  is  limited  to  ques- 
tions controlling  the  decision  of  pending  actions 
and  proceedings,  when  certified  by  the  Appel- 
late Division  according  to  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  64,  66 ;   Dec.  Dig.  g  19.*1 

3.  Submission  op  Contbovebsy  (|  7*)— Rec- 
OBD — Mattes  to  be  Set  Fobth. 

Under  Code  Civ.  Proc  g  1281,  the  record 
of  a  submission  of  controversy  should  set  forth 
the  relief  demanded  by  the  parties,  and  the  gen- 
eral nature  of  the  judgment  to  be  entered  by  the 
Appellate  Division  as  the  court  of  first  instance, 
if  the  action  is  in  the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Submission 
of  Controversy,  Cent  Dig.  g  8;  Dec  Dig.  g  7.*] 

4.  Submission  of  Contkovebst  (g  3*)— Con- 

TBOVEBSIES    SUBJXCr  TO    SUBMISSION— REM- 

edt  bt  Spkciai,  Pboceeding. 

Code  Civ.  Proc.  |  1279,  authorizing  submis- 
sion of  a  controversy  that  might  be  the  sub- 
ject of  an  action,  a  controversy  cannot  be  sub- 
mitted where,  if  the  questions  are  answered  in 
plaintiff's  favor,  judgment  is  to  be  entered  di- 
recting defendant  highway  commissioners  to  lay 
out  a  highway  petitioned  for  by  plaintiff,  such 
relief  bemg  properly  granted  through  manda- 
mus, and  where,  if  the  questions  are  answered 
in  defendant's  favor,  a  judgment  is  to  be  enter- 
ed  affirming   defendant  s   order  denying  plain- 
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tiff's  petition— lellet  properly  awatded  on  oer- 
tioran. 

[Ed.  Note.— For  other  cases,  see  Snbmission 
of  Controversy,  De&  Dig.  i  8.*] 

Appeal  from  Supreme  Court,  Aiq)ellate  Dl- 
TlBlon,  Third  Department. 

Sabmltted  controversy  betwe6n  Tlmottiy 
L.  Woodmff  and  the  People  of  the  State  of 
New  York  and  others.  From  the  Judgment 
of  the  Appellate  Division,  Third  Dppartment 
(127  App.  Dlv.  984,  111  N.  Y.  Supp.  1150), 
plaintiff  appeals.    Reversed  and  dismissed. 

Julius  Bf .  Mayer  and  George  N.  Ostrander, 
for  ai^>ellant  Bails  J.  Staley  and  John  K. 
Ward,  for  respondenta 

VANN,  J.  This  was  an  attempt  to  submit 
a  controversy  pursuant  to  section  1279  of 
the  Code  of  Civil  Procedure.  All  that  the 
record  of  submission  shows  is  that  on  the 
9th  of  May,  190S,  the  plaintiff  presented  a 
petition  to  the  highway  commissioners  at 
the  town  of  Arietta,  Hamilton  county,  alleg- 
ing certain  facts  and  asking  those  officers  to 
lay  out  a  highway  in  said  town.  They  re- 
fused to  do  so,  upon  the  ground  that  they 
liad  no  Jurisdiction,  because  some  of  the 
lands  through  which  the  proposed  highway 
was  to  be  opened  constituted  part  of  the 
forest  preserve.  Some  other  facts  were  set 
forth  in  the  stipulation  for  submission  relat- 
ing to  certain  letters  patent,  deeds,  etc.,  but 
nothing  to  show  an  existing  controversy  be- 
tween the  parties  other  than  as  stated.  The 
stipulation,  which  is  signed  by  the  plaintiff, 
the  forest,  fish,  and  game  commissioner,  and 
the  highway  commissioners  of  said  town, 
doses  as  follows:  "The  questions  presented 
to  this  court  for  decision  are:  (1)  Whether 
the  letters  patent  constitute  a  dedication  of 
5  acres  out  of  every  100  acres  over  which 
the  highway  commissioners  of  the  town  of 
Arietta,  Hamilton  county,  could  exercise  Ju- 
risdiction for  the  purpose  of  laying  out  a 
highway  therein,  as  provided  by  section  80, 
Hlgtiway  Law  (L*ws  1890,  p.  1192,  c.  668)? 
(2)  If  said  letters  patent  constitute  a  dedica- 
tion of  6  acres  out  of  every  100  acres  over 
which  the  highway  commissioners  of  the 
town  of  Arietta,  Hamilton  county,  can  exer- 
cise Jurisdiction  for  the  purpose  of  laying 
out  a  highway,  are  said  commissioners  de- 
prived of  Jurisdiction  for  said  purpose  by 
reason  of  the  lands  being  situate  in  and  con- 
stituting a  part  of  the  Forest  Preserve  of 
the  state  of  New  York?' 

The  parties  apparently  Intended  that  the 
submission  should  perform  the  function  of  a 
writ  of  certiorari  to  review  the  determina- 
tion of  the  highway  commissioners,  or  of  a 
vmrit  of  mandamus  to  compel  them  to  lay  out 
the  proposed  road.  No  controversy,  however, 
can  be  the  subject  of  a  submission,  under  the 
•Code  of  Civil  Procedure,  unless  It  "might  be 
the  subject  of  an  action."  Section  1279.  Up- 
on filing  the  record  of  submission  "the  con- 


troversy becomes  an  actfon."  Section  1280. 
Certain  provisional  remedies  "cannot  be 
granted  In  such  an  action,"  and  "the  action 
must  be  tried  by  tiie  court  upon  the  case 
alone."  Section  1281.  llius  the  statute  in- 
dicates that,  unless  the  controversy  can  be 
determined  by  an  action  as  distinguished 
from  a  special  proceeding,  the  parties  have 
no  right  to  submit  to  the  court  any  question 
to  be  determined.  We  are  not  authorized  to 
answer  abstract  questions  of  law  in  order 
to  aid  the  determination  of  actions  not  yet 
commenced.  We  can  only  answer  questions 
which  control  the  decision  of  pending  actions 
or  proceedings,  and  then  only  when  they  are 
certified  to  us  by  the  Appellate  Division  ac- 
cording to  law.  Moreover,  the  record  of  sub- 
mission should  set  forth  the  relief  demanded 
by  either  party,  and  the  general  nature  of 
the  Judgment  to  be  entered  by  the  Appel- 
late Division,  as  the  court  of  first  instance, 
"if  the  action  is  in  the  Supreme  Court." 
Section  1281.  Thus  it  has  been  held  that  "a 
case  must  be  presented  in  which  a  Judgment 
may  be  rendered  In  favor  of  one  and  against 
the  other  of  the  parties  to  the  submission, 
and  the  case  must  Indicate  what  Judgment 
is  asked  for."  Williams  v.  City  of  Roches- 
ter, 2  Lans.  169.  The  Code  "does  not  mean 
that  the  opinion  of  the  Appellate  Division 
can  be  obtained  in  a  proceeding  of  this  char- 
acter, uiK>n  a  mooted  question  of  law  mere- 
ly because  the  answer  thereto  would,  or 
might  be,  a  guide  to  the  determination  of  a 
lawsuit  between  the  parties  interested,  to  be 
instituted  upon  other  and  further  facts  than 
those  stated.  The  Code  contemplates  the 
existence  and  presentation  of  a  state  of  facts, 
upon  which  the  person  named  as  plaintiff  in 
the  submission  could  bring  an  action  at  law 
or  in  equity  against  the  person  named  there- 
in as  defendant,  and  which  of  themselves,  if 
established  by  proof  in  such  an  action,  would 
entitle  the  person  named  as  plaintiff  to  some 
sort  of  a  Judgment  against  his  adversary,  If 
the  court  agreed  with  the  plaintiff  as  to  the 
law  applicable  to  tiie  facts."  Clapp  v.  Guy, 
31  App.  Dlv.  635,  52  N.  Y.  Supp.  33.  In  a 
purported  submission  the  court  was  asked 
for  Its  opinion  upon  three  formulated  ques- 
tions, but  no  authority  was  given  to  direct 
Judgment.  The  Appellate  Division  said: 
"Until,  the  parties  stipulate  that  ^  Judgment 
may  be  directed  herein,  and  also  what  the 
nature  of  the  Judgment  shall  be,  in  view  of 
the  contentions  of  the  respective  parties,  we 
cannot  exercise  any  Jurisdiction  In  the  mat- 
ter." Marshall  v.  Hayward,  67  App.  Dlv. 
137,  73  N.  Y.  Supp.  692. 

Since  the  argument  the  parties  have  filed 
with  us  a  stipulation  "that  the  record  In 
the  above-entitled  case  be  amended  by  in- 
serting therein,  at  the  end  of  the  submitted 
controversy,  •  •  •  the  following  addi- 
tional statement:  'Wherefore  Judgment  is 
demanded,  with  costs  as  follows:    (1)  In  the 
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event  of  the  qnestionfl  snbmltted  being  de- 
termined In  favor  of  the  plalntUf,  tbat  judg- 
ment be  made  directing  the  highway  commis- 
sioners of  the  town  of  Arietta,  Hamilton 
county,  to  lay  out  the  highway  applied  for  In 
the  petition  of  said  plaintiff  herein;  or  (2) 
In  the  event  of  the  questions  submitted  being 
determined  in  favor  <^  the  defendants,  that 
a  judgment  be  made  affirming  the  order  dat- 
ed May  9,  1908,  of  the  highway  commission- 
ers of  the  town  of  Arietta,  Hamilton  county, 
denying  said  application  of  the  plaintiff.' " 
We  have  often  held  that  we  can  review  the 
determination  of  the  Appellate  Division  only 
upon  the  record  that  was  before  that  court, 
but  perhaps  we  may  refer  to  the  stipulation 
as  part  of  the  argument  of  counsel,  In  order 
to  learn  the  position  of  the  parties,  because 
it  shows  conclusively  that  the  function  which 
they  sought  to  have  the  submission  perform 
is  such  only  as  could  be  attained  through 
one  or  more  special  proceedings.  If  we  an- 
swer the  questions  in  favor  of  the  plaintiff, 
the  relief  now  demanded  is  such  as  should 
be  sought  by  a  writ  of  peremptory  manda- 
mus, and  if  we  answer  them  In  favor  of  the 
defendants,  the  relief  sought  should  be  reach- 
ed by  a  writ  of  certiorari.  We  can  award 
neither  form  of  relief  upon  a  submlBSiou  un- 
der section  12T9  of  the  Code.  Whether  any 
statute  authorizes  the  submission  of  a  con- 
troversy in  behalf  of  the  state  we  do  not 
consider. 

The  judgment  of  the  Appellate  Division  is 
reversed,  and  the  submission  dismissed,  with- 
out costs  to  either  party. 

CTILLEN,  C.  X,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLABD  BART- 
LETT,  and  CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


(m  N.  T.  661) 

BROOKLYN  DISTILLING  CO.   v.   STAND- 
ARD  DISTILUNG  &   DISTRIBUT- 
.  ING  CO. 
<Conrt  of  Appeal*  of  New  York.    Dec.  16,  1908.) 

CORPOBATIONB  (J  428*)  — OJFFIOKRS  — ACTINO 
AdveBSELT— LlABTLITT  OH  LEASI>— MOROPO- 
UES. 

Where  the  president  of  one  corporation  la 
also  actively  interested  in  the  affaies  of  another 
corporation,  and  in  the  furtherance  of  the  inter- 
est of  the  latter,  and  without  notice  to  the 
former,  and  in  order  to  create  a  monopoly,  pro- 
cures from  the  first  corporation  a  lease  in  fur- 
therance of  the  monopoly,  which  he  himself  ex- 
ecutes, the  second  corporation  cannot  delend 
an  action  for  rent  on  the  ground  of  the  monopo- 
listic purpose  of  the  lease,  since  the  rule  that 
an  agent's  knowledge  will  not  be  imputed  to 
the  principal  where  the  agent  acts  adversely  to 
the  principal  applies  so  that  the  wrongful  pur- 
pose of  the  lessor's  president  cannot  be  imputed 
to  the  lessor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  IMg.  M  1749,  1780,  1761 ;  Dec  Dig.  I 
428.*] 


Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Action  by  the  Brooklyn  Distilling  Company 
against  the  Standard  Distliling  &  Distribut- 
ing Company  for  rent  From  a  judgment  of 
the  Appellate  Division  (120  App.  Div.  237, 
105  N.  Y.  Supp.  204)  affirming  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

Charles  W.  Pierson,  for  appellant  Her^ 
bert  Parsons,  for  respondent 

WILLABD  BARTLBTP,  J.  This  la  an 
action  to  recover  rent  claimed  to  be  due  un- 
der a  three  years'  lease  of  the  plalntUFs 
distillery  premises  in  the  borough  of  Brook- 
lyn, executed  on  the  28th  day  of  June,  1898. 
The  defendant  entered  Into  possession  of 
the  property  and  paid  the  installments  of 
rent  due  thereon  until  November  1,  1880, 
since  which  date  it  has  refused  to  pay  on 
the  ground  that  the  lease  was  made  In  fur- 
therance of  a  plan  to  create  a  monopoly,  and 
was,  therefore,  contrary  to  public  policy,  and 
not  enforceable  In  law.  This  was  the  sole 
defense  relied  upon  on  the  trial,  and  Is  the 
sole  defense  presented  for  our  considera- 
tion upon  the  appeal. 

The  defendant  corporation,  according  to 
the  flndinga  of  the  trial  judge,  was  organized 
for  the  purpose  of  controlling  and  fixing  the 
price  of  spirits  and  alcohol  in  the  state  of 
New  York  and  throughout  the  United  States, 
and  it  acquired  a  large  number  of  properties, 
including  the  lease  sued  on,  in  furtherance 
of  that  purposa 

Mr.  F.  O.  Matthiessen  was  the  president 
of  the  plaintiff  corporation,  and  executed 
the  lease  in  its  behalf.  He  was  also  active- 
ly interested  In  the  affairs  of  the  defendant 
corporation,  as  appears  from  the  twelfth 
finding  of  fact,  which  is  as  follows: 

"Twelfth.  On  June  27,  1898,  on  which 
date  the  defendant  was  incorporated,  and 
pursuant  to  arrangements  previously  made 
by  those  Interested  in  the  incorporation  of 
the  defendant.  Including  F.  O.  Matthiessen, 
the  said  F.  O.  Matthiessen  was  elected  one 
of  its  fourteen  directors,  and  was  constitut- 
ed one  of  the  seven  members  of  its  executive 
committee.  He  took  part  In  the  proceedings 
for  the  organization  of  the  company,  and 
prior  to  its  organization  became  one  of  the 
underwrltcrB  to  supply  the  money  to  be  pro- 
vided for  working  capital." 

The  trial  court  further  found  that  there 
was  no  contract  between  the  defendant  com- 
pany and  the  plaintiff  company  except  the 
lease;  that  there  was  no  contract,  nor  was 
anything  said  to  the  effect  tbat  either  the 
plaintiff  or  the  defendant  should  not  be  at  lib- 
erty to  distill  spirits  at  will  when  and  where 
they  liked;  tbat  the  plaintiff  company  did  not 
participate  in  the  formation  of  the  defendant 
company  or  in  any  arrangement  preliminary 
thereto;  that  the  plaintiff  company  had  no  no- 
tice of  the  arrangement  for  the  formation  of 
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the  defendant  company,  unleaa  such  knowl- 
edge OB  'KhB  possessed  by  Mr.  F.  O.  Matthles- 
8«n  constituted  notice  to  It;  and,  finally  that 
"snch  knowledge  as  was  possessed  by  the  said 
F.  O.  Matthlessen  came  to  hUn  by  reason  of 
bis  relation  to  the  defendant  company  as  one 
of  the  parties  concerned  In  the  arrangement 
for  Its  formation  as  an  nnderwriter,  as  a 
member  of  its  board  and  its  executive  com- 
mittee, and  by  reason  of  the  efforts  which 
he  made  to  procure  the  lease  In  question  for 
the  defendant  company." 

Assuming  that  the  scheme  In  aid  of  which 
the  defendant  corporation  procured  this  leane 
was  a  combination  In  restraint  of  trade,  was 
Mr.  Hatthlessen's  knowledge  of  Its  nature 
imputable  to  the  lessor  under  the  circum- 
stances? We  think  that  this  question  must 
be  answered  in  the  negative,  and  that  the 
defendant's  appeal  must,  therefore  fall.  The 
case  clearly  falls  within  the  doctrine  declared 
by  this  court  in  Benedict  v.  Amoux,  154  N. 
y.  715,  728,  49  M.  B.  826,  where  it  was  held 
that  when  an  agent  forms  the  purpose  of 
dealing  with  his  principal's  property  for  his 
own  benefit  and  advantage,  or  for  the  bene- 
fit and  advantage  of  other  persons  who  are 
opposed  in  interest,  he  ceases  in  fact  to  be 
an  agent  acting  in  good  faith  for  his  princi- 
pal, and  the  presumption  that  he  has  disclos- 
ed all  the  facts  that  have  come  to  his  knowl- 
edge no  longer  prevails.  It  is  plain  from  the 
findings  that  what  Mr.  Matthiessen  had  at 
heart  were  the  Interests  of  the  lessee  in  op- 
position to  those  of  the  lessor.  His  informa- 
tion, therefore,  to  the  effect  that  the  leasee's 
purpose  was  an  unlawful  one,  assuming  it  to 
have  l)een  such,  did  not  charge  the  lessor 
with  knowledge  of  the  fact 

This  view  is  decisive  of  the  appeal,  and 
it  seems  so  clearly  applicable  to  the  facts 
of  the  case  that  we  do  not  deem  It  necessary 
to  discuss  the  other  points  or  review  the  nu- 
merous cases  presented  In  the  briefs  of  coun- 
sel. 

The  Judgment  should  be  affirmed,  with 
costs. 

CULI/BN,  C  J.,  and  GRAY,  HAIGHT, 
WERNER,  HISCOOK.  and  CHASE,  JJ.. 
concur. 

Judgment  affirmed. 


(U3  N.  T.  643) 

CITY  OP  NEW  YORK  v.  NEW  YORK  CITY 
RY.  CO.  (three  cases). 

(Court  «f  Appeals  of  New  York.    Dee.  15, 

1908.) 

L  Stbebt  Railboaos  (J  69*)  —  Rkgulatior 

AND  OpEBATION— LiCENSKS. 

The  charter  of  a  street  railroad  company 
(Laws  1860,  p.  1042,  c.  513)  provides  that  the 
company  shoold  be  subject  to  the  payment  to 
the  city  of  the  same  liceose  fees  auinally  for 
each  car  run  thereon  as  is  now  paid  by  other 
city   railroads   in   said   city."    When  the  fran- 


chise was  granted  no  railroad  in  the  dty  paid 
license  fees  on  each  car  run  by  it  during  the 
year,  but  licenses  were  paid  on  the  basis  of  the 
greatest  number  of  cars  m  daily  use  at  the  basi- 
eat  season  of  the  year,  and  for  over  40  years  aft- 
er the  granting  of  the  franchise  in  qnestion,  the 
company  paid  license  fees  upon  that  basis.  Two 
years  before  the  franchise  was  granted  the  city 
council  had  passed  an  ordinance  requiring  eacji 
passenger  railroad  car  running  in  the  city  l>eiow 
a  street  specified  to  pay  $50  annually.  Held 
that,  as  the  terms  of  the  charter  were  vague,  the 
coDStmction  adopted  by  the  parties  interested 
for  a  number  of  years,  should  be  adopted  by  the 
covirt,  and  the  company  held  liable  for  the  speci- 
fied fee  on  each  car  of  the  greatest  number  in 
daily  use  at  the  busiest  season  of  the  year. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  Si  69.*] 

2.  STBEET  RAII.BOAD8  (|  14*)— SpsciAi.  Ohab- 
TEBS— Operation  and  Effect. 

A  special  charter  to  a  city  railway  com- 
pany, when  accepted  and  acted  upon  by  the 
company,  becomes  a  contract. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  i  14.*] 

3.  Contracts    (8    170*)  —  Constbttotion    bt 
Pabtibs. 

When  the  parties  to  a  contract  of  doubtful 
meaning  enforce  it  for  a  long  time  by  a  con- 
sistent and  uniform  course  of  conduct,  so  as  to 
give  it  a  practical  meaning,  the  courts  will  treat 
It  as  having  that  meaning,  even  if,  as  an  orig- 
inal proposition,  they  might  have  given  it  a  dif- 
ferent one. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
<3ent  Dig.  S  753 ;  Dec.  Dig.  S  170.*] 

4.  Statutes  (g  219*)— Constbxjotiow. 

When  the  meaning  of  a  statute  is  doubt- 
ful, a  practical  construction  by  those  for  whom 
the  law  was  enacted,  or  by  public  officers  whose 
duty  it  was  to  enforce  it,  acquiesced  in  for  a 
long  period  of  time,  is  entitled  to  great,  if  not 
controlling,  influence,  but  the  ambiguity  must 
not  be  captious,  but  should  be  so  serious  as  to 
raise  a  reasonable  doubt  in  a  fair  mind,  reflect- 
ing honestly  upon  the  subject. 

[BM.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  296;  Dec.  Dig.  i  219.*] 

5.  CONSTITTTTIOirAL    LAW    ({    12*)— CONSTBUO- 
TION. 

A  practical  construction  of  a  doubtful  pro- 
vision in  a  Constitution  should  be  given  control- 
ling weight  in  its  interpretation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  §  9 ;  Dec.  Dig.  S  12.*] 

6b  Judgment   (5    701*)  —  Conolusivenms — 

Pabtieb  Concluded. 

Judgment  against  a  street  railroad  com- 
pany, in  an  action  by  the  city  to  collect  license 
fees  on  its  cars,  in  which'  the  court  construed 
the  charter  provision  as  to  license  fees  as  au- 
thorizing the  city  to  collect  license  fees  on  the 
number  of  cars  run  during  its  busiest  season, 
is  conclusive,  in  an  action  brought  by  the  city 
under  the  same  charter  provision  against  Uie 
company's  successor  for  the  collection  of  license 
fees  on  its  cars,  as  the  law  once  laid  down  upon 
a  specified  state  of  facts  is  binding  upon  the 
parties  to  the  controversy  and  their  privies  for 
all  time. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Dec.  Dig.  {  701.*] 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Three  actions  by  the  City  of  New  York 
against  the  New  York  City  Railway  Com- 
pany for  license  fees  on  cars.  In  the  first 
action  plaintiff  recovered  a  verdict  and  In 
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the  second  and  third  actions  the  verdict  was 
in  fttvor  of  defendant  PlaintUf  appeals 
from  judgments  In  all  the  cases,  as  It  deem- 
ed the  judgment  in  the  first  case  Insufficient 
in  amount  Judgments  (124  App.  Div.  936, 
109  N.  Y.  Supp.  1126)  affirmed. 

See,  also,  55  Misc.  Rep.  134,  106  N.  T. 
Supp.  293. 

The  first  of  the  above-entitled  actions  was 
brought  to  recover  the  sum  of  $115,150  "for 
passenger  car  license  fees,"  alleged  to  be 
due  from  the  defendant  as  the  final  succes- 
sor of  the  Broadway  &  Seventh  Avenue  Rail- 
way Company,  incorporated  by  chapter  513, 
p.  1042,  Laws  1860,  for  the  years  1902  to 
1905,  inclusive.  Upon  the  trial  of  that  action 
a  verdict  was  directed  in  favor  of  the  plain- 
tiff for  the  sum  of  $22,850,  and  judgment  was 
entered  accordingly.  The  defendant  did  not 
appeal,  but  the  plaintiff,  deeming  the  amount 
of  the  recovery  too  small,  appealed  to  the 
Appellate  Division,  which  unanimously  af- 
firmed the  judgment  The  second  action  was 
brought  to  recover  the  sum  of  $15,800  for 
like  fees  alleged  to  be  due  from  the  defend- 
ant as  the  successor  of  the  Dry  Dock  &  East 
l^roadway  Railroad  Company,  incorporated 
by  chapter  512,  p.  1038,  Laws  1860,  for  the 
years  involved  in  the  first  action.  The  third 
action  was  brought  to  recover  the  sum  of 
$11,300  for  like  fees  alleged  to  be  due  from 
the  defendant  as  the  successor  of  the  Bleeck- 
er  Street  &  Fulton  Ferry  Railroad  Company, 
incorporated  by  chapter  514,  p.  1046,  Laws 
1860,  for  the  same  years.  Upon  the  trial  of 
the  second  and  third  actions  a  verdict  was 
directed  in  each  in  favor  of  the  defendant, 
and  the  respective  judgments  entered  accord- 
ingly were  affirmed  by  the  Appellate  Divi- 
sion; The  plaintiff  appealed  to  this  court 
from  the  judgments  rendered  by  the  Appel- 
late Dlvisiofl  in  all  of  said  actions,  and  the 
appeals  were  argued  together.  The  issues 
were  the  same  in  each,  except  that  no  plea 
of  former  suit  In  bar  was  Interposed  in  the 
third.  The  charters  of  all  the  original  com- 
panies involved  in  the  three  actions  contain- 
ed the  same  provision  in  relation  to  the 
payment  of  license  fees. 

Francis  K.  Pendleton,  Corp.  Counsel  (Theo- 
dore Connoly,  of  counsel),  for  appellant.  Jo- 
s^h  P.  Cotton,  Jr.,  for  respondent 

VANN,  J.  (after  stating  the  facts  as  above). 
The  questions  of  law  involved  in  these  ap- 
peals are  the  same  in  each  action,  with  one 
exception  to  t>e  noted  thereafter,  and  for 
convenience  the  discussion  will  be  confined 
in  form  to  the  first  action,  although  what 
is  said  is  equally  applicable  to  all  except 
as  otherwise  qiecified.  The  charter  of  the 
defendant's  predecessor  was  granted  by  a 
special  statute  entitled  "An  act  to  authorize 
the  construction  of  ai  railroad  in  Seventh 
avenue,  and  in  certain  other  streets  and 
avenues  of  the  city  of  New  YottL,"  which 


became  a  law  on  the  17tb  of  April,  1800, 
"notwithstanding  the  objections  of  the  Gor- 
ernor,"  Laws  1860,  p.  1042,  c.  613.  By  the 
first  section  of  that  act  certain  persons  and 
their  assigns  were  authorized  to  construct 
operate,  and  use  the  railroad  in  question 
upon  certain  designated  streets  and  avenues. 
The  second  section  thereof  is  as  follows: 
"Said  railroad  shall  be  constructed  on  the 
most  approved  plan  for  the  construction  of 
city  railroads,  and  shall  be  run  as  often 
as  the  convenience  of  passengers  may  re- 
quire, and  shall  be  subject  to  such  reason- 
able rules  and  regulations  In  respect  there- 
to as  the  common  council  of  the  city  of  New 
York  may  from  time  to  time  by  ordinance 
prescribe;  and  to  the  payment  to  the  city 
of  the  same  license  fee  annually  for  each 
car  run  thereon  as  is  now  paid  by  other  city 
railroads  in  said  city ;  and  the  said  persons 
and  their  assigns  are  hereby  authorized  to 
charge  the  same  rate  of  fare  for  the  convey- 
ance of  passengers  on  said  railroad  as  Is 
now  charged  by  other  city  railroads  In  said 
city."  Upon  the  trial  It  was  stipulated  by 
the  parties  that  on  the  17th  of  April,  1860, 
the  day  when  the  franchise  was  granted, 
no  city  railroad  in  the  city  of  New  York 
paid  car  license  fees  computed  "on  the  basis 
of  each  and  every  car  run  by  it  during  the 
year,"  but  all  that  paid  any  license  at  all 
paid  "on  the  basis  of  the  greatest  number 
of  cars  in  dally  use  by  the  company  at  the 
busiest  season  of  the  year,"  and  that  for 
over  40  years  prior  to  1902,  which  is  the 
first  of  the  years  now  Involved,  the  defend- 
ant and  its  lessors  paid  license  fees  for  cars 
operated  under  said  franchise  upon  the  lat- 
ter basis  only.  No  question  was  raised  as 
to  the  amount  of  the  fee,  and  the  only  qnes* 
tlon  litigated  related  to  the  proper  method 
of  computation.  The  defendant  claimed  that 
Its  obligation  was  to  pay  what  other  rail- 
roads were  in  fact  paying  when  the  act  of 
1860  was  passed.  The  plaintiff  claimed  that 
the  obligation  of  the  defendant  was  not  to 
pay  what  other  city  railroads  were  In  fact 
paying  at  that  date,  but  what  they  ought  to 
have  paid  according  to  law. 

The  main  reliance  of  the  city  is  an  ordi- 
nance passed  by  the  common  council  on  the 
Slst  of  December,  1858,  which,  among  other 
things,  provided  that  "each  and  every  pas- 
senger railroad  car  running  in  the  city  of 
New  York  below  One  Hundred  and  Twenty- 
Fifth  street  shall  pay  into  the  city  treasury 
the  sum  of  fifty  dollars  annually,  a  certifi- 
cate of  the  payment  to  be  procured  from  the 
mayor,"  etc.  If  we  assmne  that  the  Legis- 
lature bad  this  ordinance  in  mind  when  it 
passed  the  act  of  1860,  should  we  further 
assume  that  it  considered  the  letter  there- 
of only,  or  the  ordinance  as  then  construed 
and  enforced  by  the  city  authorities?  Did 
It  extend  to  exact  a  license  fee  for  a  car 
running  but  one  day  In  a  year  to  take  the 
place  of  a  disabled  car,  or  a  car  borrowed 
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for  a  special  occasion,  that  had  already  paid 
the  fee  under  another  franchise,  or  for  open 
cars  substituted  in  the  summer  for  the  dos- 
ed cars  of  winter?  If  the  statute  and  ordi- 
nance are  to  be  read  together,  both  should 
receive  a  reasonable  construction.  It  is  in- 
sisted that  it  would  not  be  reasonable  to 
bold  that  all  the  cars,  whether  run  regular- 
ly or  not,  were  to  be  included,  but  those  only 
that  were  used  In  conducting  the  ordinary 
business  of  the  road  as  distinguished  from 
those  used  rarely  or  for  Bi)ecial  purposes. 
The  charter,  when  accepted  and  acted  upon 
by  the  company,  became  a  contract,  and 
there  was  doubt  as  to  what  the  contract 
meant  The  terms  of  the  grant  were  ambig- 
uous. The  Legislature  by  the  act  of  1860  did 
not  directly  fix  the  fees,  either  as  to  amount 
or  tbe  method  of  computation,  but  referred 
to  an  existing  fact,  and  made  that  the  bas- 
is of  both.  That  fact  was  the  amount  paid 
for  each  car  by  other  city  railroads.  Some 
of  those  roads  paid  no  license  fees,  and  oth- 
ers paid  at  the  rate  of  |50  per  car  for  tbe 
greatest  number  in  daily  use  during  the  busi- 
est season.  That  was  the  rate  actually  paid, 
as  contrasted  with  the  theoretical  rate  of 
$50  for  "each  and  every  passenger  railroad 
car  running  in  the  city  of  New  York,"  which 
tbe  plaintiff  now  deims  should  taave  been 
paid  by  those  other  roads  according  to  the 
ordinance. 

Under  these  circumstances  the  practical 
construction  of  the  imrtles  by  a  uniform 
course  of  conduct  under  all  administrations 
of  the  city  government  for  more  than  40 
years  is  of  controlling  importance..  When 
the  parties  to  a  contract  of  doubtful  mean- 
ing, guided  by  self-interest,  enforce  it  for  a 
long  time  by  a  consistent  and  uniform  course 
of  conduct,  so  as  to  give  It  a  practical  mean- 
ing, the  courts  will  treat  it  as  having  that 
meaning,  even  If  as  an  original  proposition 
they  might  have  given  It  a  diCCerent  one. 
Woolsey  v.  Funke,  121  N.  Y.  87,  92,  24  N. 
B.  101;  Syms  v.  Mayor,  etc.,  of  N.  Y.,  105 
N.  Y.  153,  157,  11  N.  B.  369 ;  French  v.  Oar- 
hart,  1  N.  Y.  96,  102;  Livingston  v.  Ten 
Broeck,  16  Johns.  14,  22,  8  Am.  Dec.  287. 
So,  when  the  meaning  of  a  statute  is  doubt- 
ful, a  practical  construction  by  those  for 
whom  the  law  was  enacted,  or  by  public  of- 
ficers whose  duty  it  was  to  enforce  it,  ac- 
quiesced in  by  all  for  a  long  period  of  Ume, 
in  the  language  of  Mr.  Justice  Nelson,  "is 
entitled  to  great,  if  not  controlling,  influ- 
«ice."  Chicago  v.  Sheldon,  9  Wall.  60,  54, 
19  L.  Ed.  594.  In  People  ex  rel.  Williams  v. 
Dayton,  55  N.  Y.  367,  the  practical  con- 
struction of  a  doubtful  statute  by  the  legis- 
lative and  executive  departments,  continued 
for  many  years,  was  held  to  have  "controll- 
ing weight  in  its  interpretation."  To  the 
same  effect  is  the  case  of  Power  t.  Village 
of  Athens,  90  N.  Y.  592,  2  N.  B.  609.  It  is 
held  to  have  great  weight  even  in  the  con- 
strnction  of  tbe  Constitution  itself.    People 


y.  Home  Insurance  Co.,  92  N.  Y.  328,  337; 
People  ex  rel.  Blnsfeld  v.  Murray,  149  N.  Y. 
367,  376,  44  N.  B.  146,  32  N.  E.  344.  As  the 
statute  and  the  ordinance  are  not  clear  as 
to  the  method  of  computing  the  license  fees, 
we  give  effect  to  the  practical  construction 
of  the  parties  continued  for  so  long  a  period 
and  hold  that  the  basis  of  tbe  greatest  num- 
ber of  cars  in  daily  use  at  the  busiest  sea- 
son of  the  year  is  the  method  Qiat  Is  now 
binding  upon  both  parties.  This  was  the 
position  taken  by  the  courts  below,  and  we 
will  not  repeat  their  reasoning. 

The  circumstances  under  which  the  doe- 
trine  of  practical  construction  is  applied  or 
withheld  by  the  courts  is  well  illustrated  by 
comparing  the  three  appeals  now  under  con- 
sideration with  tbe  appeals  in  three  other 
actions  brought  by  the  city  against  certain 
other  railroad  comiMnles  for  the  recovery  of 
license  feea  In  those  cases  the  doctrine  was 
not  applied  by  the  courts  below,  and  yet  we 
are  about  to  affirm  the  Judgments  rendered 
therein.  193  N.  Y.  679,  680,  87  N.  B.  1117. 
Tbe  controlling  distinction  between  tbe  two 
series  of  cases  is  that  in  the  one  there  was  an 
amblgnlty  in  tbe  grant,  and  in  the  other 
there  was  not  In  the  first  series  we  have 
tried  to  show  in  what  respect  the  meaning 
was  doubtful.  In  the  second  series  the  fran- 
chise provided,  in  substance,  that  each  pas- 
senger car  used  on  the  road  should  be  Ucens- 
ed  every  year  by  the  mayor,  and  that  the 
otmipany  should  pay  for  such  license  such  sum 
as  the  common  council  should  thereafter  de- 
termine. By  an  ordinance  subsequently  pass- 
ed by  the  common  council  and  approved  by 
the  mayor,  tbe  license  fee  was  fixed  at  a  cer- 
tain sum  for  each  and  every  passenger  car 
run  on  the  load  during  the  year,  and  it  was 
further  provided  that  a  certificate  of  pay- 
ment of  the  fee  should  be  posted  in  each  car 
used  on  the  road,  under  a  penalty  for  operat- 
ing  any  car  unless  a  certificate  was  posted 
therein.  Under  these  circumstances  It  was 
held  by  the  Supreme  Court  that,  notwith- 
standing the  fact  that  said  companies  for 
many  years  had  paid  on  the  basis  of  the 
greatest  number  of  cars  run  during  the  bus- 
iest season,  the  doctrine  of  practical  con- 
struction should  not  be  applied,  because  there 
was  no  room  for  its  application,  inasmuch  as 
there  was  no  ambiguity  in  the  grant.  We 
think  that  position  is  sound,  for  the  doctrine 
is  never  applied  unless  the  door  is  opened  by 
an  ambiguity,  which  is  tbe  foundation  of 
the  principle  upon  which  the  doctrine  is 
founded.  It  goes  without  saying  that  the 
ambiguity  must  not  be  captious,  but  should 
be  so  serious  as  to  raise  a  reasonable  doubt 
in  a  fair  mind,  refiecting  honestly  upon  tbe 
subject  before  the  principle  of  practical  con* 
stmction  can  be  applied. 

In  tbe  first  series  of  cases,  now  under  di- 
rect consideration,  with  the  exception  of  tha 
third,   the  defendant  pleaded,   among  other 
defenses,  a  former  suit  in  bar,  in  that  on  tbe  - 
^th  of  October,  1875^  the  plaintiff  or  its 
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predecesaor  commenced  an  action  against  tbe 
Broadway  &  Seventh  Avenne  Railway  Com- 
pany the  defendant's  ultimate  lessor,  to  re- 
cover the  amonnt  alleged  to  be  due  tor  car 
license  fees  daring  the  years  1864  to  1874, 
InclQBive,  under  tbe  statute  and  ordinance 
involved  herein.  It  Is  alleged  that  the  ques- 
tion at  issue,  litigated  and  determined  there- 
in, was  upon  what  number  of  cars  said  com- 
pany was  each  year  obliged  to  pay  car  license 
fees,  and  that  the  judgment  rendered  at  the 
trial  court  and  affirmed  In  this  court  was 
that  said  company  should  pay  fees,  not  on 
each  and  every  car  operated  by  it  during 
each  year,  but  on  the  greatest  number  of 
cars  in  dally  use  by  it  during  the  busiest 
season  of  the  year.  The  record,  which  was 
read  in  evidence,  sustained  the  plea  in  every 
respect,  and  Judgment  was  rendered  accord- 
ingly. The  parties  to  the  present  action  are 
privies  to  the  parties  in  that,  and  the  proof 
in  that  was  similar  in  character  to  the  proof 
in  this.  The  method  adopted  of  establishing 
the  facts  by  stipulation,  at  least  in  the  ab- 
sence of  fraud  which  is  not  claimed,  does  not 
differ  in  its  effect  from  the  method  of  es- 
tablishing the  facts  by  evidence  introduced 
In  the  ordinary  manner.  The  facts  having 
been  established,  the  court  announced  the 
law  applicable  to  those  facts;  and,  even  if 
the  decision  was  wrong.  It  is  as  binding  on 
the  parties  in  this  action,  as  it  was  on  the 
parties  in  that,  upon  the  principle  of  res  ad- 
Judlcata.  The  law  once  laid  down  upon  a 
specified  state  of  facts  is  bindii^  upon  the 
parties  to  the  controversy  and  their  privies 
for  all  time.  Brown  v.  Mayor,  etc.,  of  N. 
7.,  66  N.  Y.  885,  890;  Williams  v.  Barkley, 
165  N.  X.  48,  58  N.  E.  765. 

The  Judgments  appealed  from  should  be 
affirmed,  with  costs. 

OTJLLBN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT,  and  CHASE,  JJ.,  concur. 

Judgments  affirmed. 


(237  111.  402) 


GIIiMORB  V.  LEE. 


(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  Guts  (S  82»)— Causa  Moktis— Ukdub  Iw- 
FLUENOD— Evidence. 

In  an  action  by  an  heir  to  set  aside  a  gift 
causa  mortis  made  by  deceased  to  his  spiritual 
adviser,  evidence  Aeld  sufficient  to  show  tiiat  the 
gift  was  procured  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dec 
Dig.  I  82.»] 

2.  Giras  (8  SO*)— Causa  Moetis— Undue  In- 

IT.UENCK   —    FbESUMPTIONS    —   BUKDEN    OF 

Peoof. 

The  relation  of  priest  or  spiritual  adviser 
and  parishioner  is  one  of  confidence,  and  a  gift 
causa  mortis  by  a  parishioner  to  her  priest  is 
in  and  of  itself  prima  facie  void,  and  the  bur- 
den of  proof  rests  on  such  priest  to  show  that 


the  gift  was  freely  and  voluntarily  made,  and 
that  It  was  not  the  result  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Dee. 
Dig.  i  80.*] 

3.  CHABrriEs  (8 '16»)— Validity  of  PuRPOsifr— 

PRATEHS  OB   MASSES. 

A  gift  causa  mortis  to  a  priest  for  masses 
for  the  repose  of  the  donor's  soul  is  valid  as 
a  charitable  gift. 

[Ed.  Note. — For  other  cases,  see  Charities, 
Cent.  Dig.  §  40;   Dec  Dig.  g  16.*] 

Scott,  J.,  dissenting. 

Appeal  from  Appellate  Court,  Third  DIb. 
trlct,  on  Error  to  Circuit  Conrt,  Jersey  Coun- 
ty; J.  A.  Creighton,  Jndge. 

Action  by  Margaret  Oilmore  against  Ber* 
nard  W.  Lee.  From  a  Judgment  of  the  Ap- 
peUate  Court  (137  lU.  App.  498).  reversing 
a  decree  of  the  chancellor  setting  aside  a 
gift  causa  mortis  as  to  i>ersonaI  property,  de- 
fendant appeals.    Modified  and  affirmed. 

Thomas  F.  Ferns,  David  E.  Keefe,  and  Roy 
A.  Nutt,  for  appellant  Hamilton  &  Hamil* 
ton  and  H.  W.  Pogoe,  for  appellee. 


CARTWRIGHT,  C  3.  Mary  J.  Knapp,  a 
widow,  68  or  69  years  of  age,  living  alone  in 
JerseyvlUe,  Jersey  county,  became  suddenly 
and  severely  111  at  her  home  on  the  evening 
of  Thursday,  the  21st  day  of  April,  1904,  and 
was  found  lying  on  the  floor  in  an  uncon- 
scious condition  by  Mrs.  Kinsella,  a  neighbor. 
She  recovered  consciousness  in  15  or  20  min- 
utes but  pneumonia  developed,  and  from  this 
disease  she  died  on  the  morning  of  the  foN 
lowing  Tuesday.  She  was  ignorant,  illiter- 
ate, superstitious,  a  very  devout  member  of 
the  Roman  Catholic  Church,  and  a  regular 
attendant  upon  church  services.  Bernard 
Lee,  the  appellant,  was  a  Catholic  priest  re- 
siding in  Jerseyville  and  officiated  at  the 
church  which  she  attended.  Mrs.  Knapp  had 
l)een  acquainted  with  him  during,  the  time  of 
his  residence  at  that  place  which,  however, 
covered  but  a  few  months,  and  had  for  him 
a  very  high  regard.  After  recovering  con- 
sciousness at  the  time  of  the  beginning  of  her 
illness,  Mrs.  Kinsella  asked  whether  a  doctor 
should  be  sent  for,  and  Mrs.  Knapp  requested 
that  the  priest  be  first  summoned.  Accord- 
ingly a  message  was  sent  to  him,  and  he  came 
the  next  morning.  During  that  day,  Friday, 
April  22, 1904,  Mrs.  Knapp  made  to  the  priest 
a  deed  for  her  real  estate  In  JerseyvlUe,  of 
the  value  of  about  $1,600,  and  delivered  to 
him  promissory  notes  and  a  certificate  of  de- 
posit in  a  bank,  all  of  which,  in  the  aggregate, 
were  of  the  value  of  a  little  more  than  $1,200. 
On  the  next  day,  Saturday,  April  23d,  she 
executed  a  will,  in  and  by  which  she  devised 
and  bequeathed  all  her  property,  both  real 
and  personal,  to  Father  Lee,  the  priest  Her 
only  surviving  heir  was  her  daughter,  Mar- 
garet Gilmore,  the  appellee,  a  married  wo- 
man residing  at  Winona,  Minn.,  who  shortly 
after  her  birth  was  taken  Into  the  family  of 
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a  conslii  of  Mrs.  Enapp  and  who  resided  In 
that  family  nntil  the  time  of  her  marriage, 
which  occurred  In  the  seventeenth  year  of 
her  age.  The  relatlcms  between  mother  and 
daughter  were  not  very  Intimate,  but  they 
corresponded,  and  Mrs.  Knapp  made  several 
visits  to  her  daughter  dnrlng  the  married  life 
of  the  latter.  Mrs.  Knapp  could  not  write, 
and  her  letters  were  written  by  Mary  Free- 
man for  her.  The  daughter  had  never  been 
In  Jerseyville  during  the  time  of  her  mother's 
residence  there— a  period  of  88  years — but 
there  was  no  ill  feeling  or  unfriendliness  be- 
tween her  and  her  mother,  and  Mrs.  Knapp 
told  several  persons  before  her-  sickness  that 
she  wanted  to  sell  her  property  In  JerseyvUIe, 
and,  if  she  could  do  so,  would  go  north  and 
live  with  her  folks.  After  Mrs.  Knapp's 
death  the  daughter,  Margaret  Oilmore,  filed 
a  bill  against  Father  Lee  to  set  aside  the 
deed  and  the  transfer  of  the  personal  prop- 
erty. The  bill  alleged  the  existence  of  a  con- 
fidential relation  between  the  priest  and  the 
deceased,  in  which  the  former  was  the  domi- 
nant or  controlling  party  snd  the  latter  the 
dependent  or  yielding  one,  and  charged  that 
the  conveyance  of  the  real  estate  and  the  de- 
livery of  the  personal  property  were  obtained 
by  fraud  and  undue  Influence  exercised  by 
Um.  Afterward,  the  will  having  been  admit- 
ted to  probate,  a  supplemental  bill  was  filed 
by  Mrs.  OUmore  against  the  priest  and  the 
person  named  as  executor  to  contest  the  will, 
on  the  ground  that  It,  too,  had  been  obtained 
by  the  exercise  of  fraud  and  undue  Influence 
on  the  part  of  Father  Lee.  The  priest  by  his 
answer  denied  the  existence  of  any  confiden- 
tial relation,  denied  that  either  the  transfer 
of  the  property  or  the  execution  of  the  wUl 
was  obtained  by  fraud  or  undue  Influence, 
and  denied  that  appellee  was  the  daughter  of 
Mrs.  Knapp.  To  the  answers  general  repli- 
cations were  filed.  The  auestion  whether  ap- 
pellee was  the  daughter  of  the  deceased  was 
separately  tried,  and  resulted  In  a  decree  in 
favor  of  the  daughter.  The  validity  of  the 
win  was  tried  by  a  Jury  and  resulted  In  a 
disagreement.  Thereafter  a  Jury  was  waiv- 
ed, and  the  issue  as  to  the  valldl^  of  the  will 
was  submitted  to  be  tried  by  the  court  with- 
out a  Jury.  The  will  was  ofCered  In  evidence, 
and  the  proponents  then  refused  to  Introduce 
proof  to  show  its  validity  and  refused  to  fur- 
ther propose  the  writing  as  the  will  of  the 
deceased,  for  the  reason,  as  appears  from  the 
decree,  that  the  proponents  alleged  that  Fa- 
ther Iiee  had  released  and  relinquished  all  his 
right,  title,  and  Interest  under  the  said  last 
will  and  testament  Thereupon,  for  want  of 
evidence  to  establish  prima  fade  the  validity 
of  the  will,  a  decree  was  entered  adjudging 
that  the  Instrument  was  not  the  last  will  and 
testament  of  Mary  J.  Knapp,  deceased.  Evi- 
dence was  then  taken  In  open  court  in  refer- 
ence to  the  validity  of  the  gifts  of  real  estate 
and  personal  property;  the  contention  of  Fa- 
ther Lee  being  that  \he  transfers  were  made 
to  blm  by  Mrs,  Knapp  In  expectation  of  death 


and  were  valid  gifts  canaa  nsOTtlB.  The  chan- 
cellor decreed  that  the  transfer  of  the  person- 
alty was  a  valid  gift  causa  mortis  to  Father 
Lee.  He  also  adjudged  that  the  deed  was 
void  on  the  theory  that  real  estate  cannot  be 
conveyed  as  a  gift  of  that  kind.  Mrs.  Gil- 
more  appealed  to  the  Appellate  C!ourt  for  the 
Third  District,  where  the  decree  of  the  cir- 
cuit court  was  reversed  as  to  the  personal 
property.  From  that  Judgment  of  the  Appel- 
late Court  Father  Lee  prosecuted  an  appeal 
to  this  court,  and  contends  that  the  Appellate 
Court  erred  in  failing  to  aflBrm  the  decree  of 
the  circuit  court 

The  evidence  clearly  established  the  ex- 
istence of  the  confidential  relation  of  priest 
and  parishioner,  and  showed  that  the  trans- 
fer of  t^e  personalty.  If  valid,  was  a  gift 
causa  mortis.  On  the  morning  after  Mrs. 
Knapp  was  taken  ill.  Father  Lee,  after  call- 
ing on  her,  sent  a  physician  to  her  at  her  re- 
quest Dr.  Barry,  who  was  called  In  consul- 
tation before  her  death,  had  been  her  physi- 
cian, and  there  is  evidence  that  she  wanted 
him,  but  for  some  reason  which  does  not  ap- 
pear in  the  evidence  Father  Lee  sent  Dr. 
Dugan.  Father  Lee  then  went  to  a  notary 
that  morning,  and  had  a  deed  drawn  for  the 
purpose  of  conveying  to  himself  the  real  es- 
tate of  the  sick  woman.  He  did  not  have 
the  numbers  of  the  lots,  and,  at  the  sugges- 
tion of  the  notary,  went  to  the  courthouse 
and  got  them.  He  then  left  the  notary  and 
returned  at  1  or  2  o'clock,  and  told  the  no- 
tary that  he  thought  it  would  not  be  best  for 
them  to  go  to  the  house  together— that  he 
would  go  first  and  the  notary  might  follow. 
The  notary  shortly  went  to  Mr&  Knapp's 
residence,  and  found  her  in  bed  and  Father 
Lee  by  the  bed.  Mrs.  Knapp  recognized  the 
notary,  and  he  said  to  her  that  he  bad  there 
a  deed  conveying  her  property  to  the  priest 
and  she  replied:  "That  Is  what  I  want" 
She  signed  the  deed  by  her  mark,  the  notary 
holding  the  pen,  but  she  trembled  so  that 
the  notary  was  unable  to  get  the  pen  down 
to  the  paper,  and  the  priest  laid  his  hand 
over  hers  to  steady  it  and  the  mark  was 
made.  The  notary  had  filled  up  the  acknowl- 
edgment before  coming  to  the  house  and  the 
deed  was  delivered  to  the  priest  Afterward, 
on  the  same  day,  the  priest  made  arrange- 
ments to,  and  did,  administer  the  final  rites 
of  the  church  to  Mrs.  Knapp.  During  the 
morning  he  had  requested  Mrs.  Nellie  Cope, 
who  lived  in  a  distant  part  of  Jerseyville,  to 
come  to  the  Knapp  house  to'  help  care  for 
the  sick  woman,  and,  when  he  reached  the 
house,  to  administer  the  sacrament  Mrs.  Cope 
and  Mrs.  Kinsella  were  there.  The  others 
left  the  priest  alone  with  Mrs.  Knapp,  and 
after  the  sacrament  Mrs.  Cope  returned  to 
the  sick  room.  Heniy  Sandehouse,  the  fa- 
ther of  Mrs.  Cope,  testified  that  he  was  also 
there,  and  Mrs*.  Cope  and  Sandehouse  both 
testified  that  as  soon  as  they  came  in  after 
the  sacrament  was  administered  Mrs.  Knapp 
took  certain  papers  from  under  the  mattress 
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upon  which  tOie  waa  lytng  and  handed  them 
to  the  priest,  saying  to  him  that  they  were 
notes  and  mortgages  and  that  she  gave 
them  to  him ;  that  he  opened  and  read  them, 
and  satd  they  were  no  good  unless  properly 
indorsed  before  witnesses;  that  she  told 
him  to  write  her  name,  and  she  would  make 
her  mark;  that  he  wrote  her  name  on  the 
back  of  each  of  the  notes,  and  In  each  In- 
stance she  touched  the  pen  and  made  her 
mark  in  that  way ;  that  they  signed  as  wit- 
nesses to  her  signatures;  that  afterwards 
she  handed  to  the  priest  the  certificate  of 
deposit  for  $250  and  said  to  him  that  she 
gave  him  that  certificate  of  deposit  "to  use 
for  masses  for  me,"  and  that  the  certificate 
was  indorsed  in  the  same  manner  as  the 
notes,  but  the  signature  was  not  witnessed 
and  the  papers  were  taken  away  by  the 
priest  Sandehouse  admitted,  on  his  cross- 
examination,  that  he  testified  as  a  witness 
In  the  county  court  upon  the  probate  of  the 
will,  which  was  executed  on  Saturday,  that 
he  had  never  been  in  Mrs.  Knapp's  house 
but  once  before  the  time  the  will  was  execut* 
ed,  and  that  said  occasion  was  four  years 
before.  If  that  testimony  was  true,  he  was 
not  present  when  the  gift  was  made.  Mrs. 
Cope  testified  that  she  came  to  the  Enapp 
home  between  1  and  2  o'clock  on  Friday,  and 
that  Mrs.  Knapp  was  then  standing  on  the 
floor,  barefoot,  and  in  her  night  clothes,  with 
some  keys  in  her  band,  where  she  remained 
three  or  four  minutes  looking  for  something ; 
that  when  she  turned  around  she  had  some 
papers  In  her  hand ;  that  she  then  went  to  the 
bureau  and  unlocked  the  bureau  drawer,  and 
put  her  pocketbook  In  it  and  locked  it ;  and 
that  she  then  went  to  the  bed  and  put  the  pa- 
pers under  the  mattress  and  the  notes  under 
her  pillow  and  got  into  bed.  She  further  tes- 
tified that  when  she  came  in  she  asked  Mrs. 
Enapp  how  she  was,  and  she  said  she  was 
not  Tery  well ;  that  she  spoke  distinctly,  and 
the  witness  did  not  notice  any  difference  In 
her  voice ;  that  she  was  apparently  as  strong 
as  she  bad  ever  been ;  that  she  further  said 
she  was  feeling  well  only  that  she  had  a 
pain  in  her  side;  and  that  after  she  got 
into  bed  she  told  the  witness  to  prepare  the 
table,  as  Father  Lee  was  coming  down  to 
give  her  holy  communloa  Mrs.  Kinsella, 
Miss  Freeman,  and  Annie  Shearin,  who  as- 
sisted in  caring  for  the  sick  woman  and  saw 
her  frequently,  testified  that  she  was  very 
sick,  that  she  was  too  111  to  have  any  conver- 
sation and  could  not  raise  herself  tn  bed, 
and,  when  they  gave  her  medicine,  they  had 
to  lift  her.  The  evidence  was  that  the  last 
rites  of  the  church  are  only  administered  to 
a  person  in  the  last  illness,  when  there  Is  no 
present  hope  of  recovery. 

On  Saturday,  April  23d,  the  next  day  after 
the  note  transaction,  Father  Lee  went  to 
the  office  of  the  circuit  clerk  and  wrote  a 
will  for  Mrs.  Knapp,  in  which  he  was  the 
sole  beneficiary.  He  had  some  discussion 
with  the  depul7,  and  at  the  suggestion  of 


the  d^uty  he  went  to  the  office  of  the  coun- 
ty dertc  to  get  a  form  for  the  will,  and  be 
dictated  It  to  the  deputy  In  that  office,  who 
wrote  It  on  a  tyiwwrlter.  The  will  as  then 
drawn  only  Included  the  personal  property, 
and  the  priest  already  had  the  notes  and 
certificate  of  deposit,  but  the  will  was  aftei> 
ward  written  on  another  typewriter  and  the 
real  estate  was  added.  Father  Lee  took  the 
will  to  Mrs.  Knapp's  home  on  Saturday  and 
it  waa  executed  by  her. 

The  relation  of  priest  or  spiritual  adviser 
and  parishioner  is  a  confidential  one.  Dowle 
V.  Drlscoll,  203  111.  480,  68  N.  B.  50;  2  Pom- 
eroy's  Eq.  Jnr.  S  963 ;  14  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  194,  1013.  That  relation  ex- 
isted between  Father  Lee,  and  Mrs.  EJiapp 
when  the  efforts  were  made  to  transfer  to 
him  as  gifts,  and  without  consideration,  all 
of  her  property.  To  effect  that  object  dlfter- 
ent  methods  were  employed :  First,  the  deed 
of  the  real  estate;  second,  the  Indorsement 
and  delivery  of  the  notes  and  certificate  of 
deposit;  and,  third,  the  execution  of  the 
will.  Father  Lee  was  active  in  having  the 
deed  prepared  and  executed  and  he  also  drew 
the  will  and  procured  its  execution,  and,  In 
the  absence  of  contradictory  evidence,  the 
only  Justifiable  inference  from  these  facts 
would  be  that  the  gifts  were  procured  by  his 
influence,  and  that  the  attempts  to  transfer 
the  property  by  the  different  methods  consti- 
tuted but  one  transaction.  The  natural  con- 
clusion would  be  that  Father  Lee  was  equal- 
ly active  In  obtaining  the  gift  Of  the  personal 
property  by  Indorsement  and  delivery  as  he 
was  to  obtain  the  same  property  by  will  or 
the  real  estate  by  the  deed.  Mrs.  Knapp  had 
a  daughter,  who  was  her  only  heir  and  in 
poor  circumstances,  and  on  Friday,  when  she 
was  so  ill,  a  telegram  was  given  to  Dr.  Du- 
gan  to  send  to  the  daughter,  or  he  agreed  to 
send  one,  and  did  not  do  it  The  evidence  is 
contradictory  as  to  whether  the  failure  to 
send  it  was  at  the  Instance  of  Father  Lee 
or  not  The  evidence  would  Justify  a  con- 
clusion that  there  was  undue  Influence  In 
fact  exercised  by  Father  Lee.  It  is  not  nec- 
essary, however,  that  such  a  conclusion 
should  rest  upon  the  facts  proved.  It  Is  a 
universal  rule,  founded  upon  public  policy, 
that  where  a  confidential  relation  exists,  it 
a  gift  is  made  to  the  person  in  whom  the 
confidence  is  reposed  by  reason  of  the  rela- 
tion, it  Is  prima  fade  void.  The  law  will 
presume,  from  the  mere  existence  of  the  re- 
lation, that  .the  gift  was  obtained  by  undue 
influence  or  improper  means,  and  the  burden 
of  proof  rests  upon  the  donee  to  show  that 
It  was  the  free  and  voluntary  act  of  the 
donor.  Every  confidential  relation  implies  a 
condition  of  superiority  by  one  of  the  par- 
ties over  the  other,  and  If  the  superior  ob- 
tains a  benefit,  such  as  a  gift  equity  raises 
a  presumption  against  its  validity,  and  casts 
upon  the  donee  the  burden  of  proving  affirm- 
atively good  faith,  full  knowledge,  and  inde- 
pendent action  on   the  part  of  the  donor. 
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Thomas  t.  Whitney,  186  HI.  235,  67  N.  E. 
808;  Sayles  v.  Christie,  187  111.  420,  58  N.  E. 
480;  Michael  y.  Marshall,  201  III.  70,  66  N. 
B5.  273;  Dowle  v.  Drlscoll,  supra;  2  Pom- 
eroy's  Eq.  Jur.  i  956;  14  Am.  &  Eng. 
Bncy.  of  Law  (2cl  Ed.)  194,  1011 ;  29  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  119.  Gifts 
causa  mortis,  being  donations  not  made  In 
conformity  to  the  Statute  of  Wills,  but  made 
without  the  safeguards  cast  around  the  exe- 
cution of  wills,  are  not  favored  In  the  law. 
20  Cyc.  1246.  The  presumption  arising  from 
a  confidential  relation  does  not  arise  from 
evidence,  and.  If  there  la  undue  Influence  In 
fact,  the  existence  of  any  fiduciary  relation 
is  Immaterial.  Any  gift  proved  to  have  been 
obtained  by  undue  Influence  in  fact  will  be 
set  aside  without  the  aid  of  any  presumption, 
but,  where  a  confidential  relation  exists,  no 
other  element  Is  necessary  to  cast  the  bur- 
den of  proof  upon  the  beneficiary.  Pomeroy 
says  (section  955):  "Nothing  can  tend  more 
to  produce  confusion  and  Inaccuracy  In  the 
discussion  of  the  subject  than  the  treatment 
of  actual  undue  infiuence  and  fiduciary  re- 
lations as  though  they  constituted  one  and 
the  same  doctrine" — and  this  statement  was 
quoted  by  this  court  In  Thomas  v.  Whitney. 
The  donee  must  prove  the  absence  of  undue 
infiuence,  and  in  England  the  rule  Is  that, 
In  order  to  uphold  a  gift  made  to  a  person 
standing  in  a  confidential  relation,  it  must  be 
shown  that  the  donor  had  competent  and  In- 
dependent advice  In  making  It.  This  court 
has  not  adopted  that  rule  as  the  only  test, 
but  in  Thomas  v.  Whitney,  supra,  It  was  said 
that  the  burden  Is  on  the  one  receiving  the 
benefit  to  show  an  absence  of  undue  Influ- 
ence by  establishing  the  fact  that  the  party 
acted  upon  competent  and  Independent  ad- 
vice of  another  or  such  otiier  facts  as  will 
satisfy  the  court  that  the  dealing  was  at 
arm's  length,  or  he  must  show  that  the  trans- 
action was  had  In  the  most  perfect  good  faith 
on  his  part,  and  was  equitable  and  just  be- 
tween the  parties.  Father  Lee  was  bound  to 
show,  under  these  rules,  that  the  intention  to 
give  him  the  property  originated  with  Mrs. 
Knapp  without  bis  Infiuence,  and  that  was 
not  done. 

The  witnesses  Mrs.  Cope  and  Sandehouse 
were  both  discredited,  he  by  his  previous  tes- 
timony that  he  had  not  been  in  the  house 
for  four  years  before  the  Saturday  when  the 
will  was  made,  and  she  by  the  contradiction 
by  three  witnesses  as  to  the  material  fact 
that  Mrs.  Knapp  was  up  and  around  the 
room  in  April,  barefoot  and  in  her  night- 
clothes,  getting  her  papers  together,  and  stat- 
ing that  she  was  not  very  111  when  she  was 
about  to  receive  the  rites  administered  to 
persons  In  their  last  Illness.  If  the  other 
witnesses  and  the  circumstances  are  to  be 
credited,  Mrs.  (3ope's  testimony  that  Mrs. 
Knapp  got  the  papers  ^om  the  wardrobe 
could  not  be  true.  Thfe  chancellor,  howev- 
er,  heard  the  witnesses  testily,  and  great 


weight  is  to  be  i^ven  to  his  conclusion  as  to 
their  credibility.  It  is  not  necessary  to  dis- 
agree with  his  conclusion,  for  the  reason 
that,  taking  the  statements  of  Mrs.  Cope  and 
Sandehouse  at  their  face  value,  their  testi- 
mony wholly  failed  to  overcome  the  presump- 
tion against  the  transaction.  It  showed  on- 
ly that  Mrs.  Knajqc),  when  she  gave  the  pa- 
pers to  Father  Lee,  had  an  intention  to  make 
a  gift  to  him.  But  that  Is  not  the  question. 
It  is  not  sought  to  set  aside  the  alleged  gift 
on  the  ground  that  Father  Lee  obtained  the 
papers  without  the  consent  of  Mrs.  Knapp  or 
against  her  will  or  that  she  did  not  Intend 
to  give  them  to  him,  and,  of  course,  there 
could  be  no  dispute  of  the  fact  that  she  In- 
dorsed them  voluntarily,  but  the  question  up- 
on which  the  rights  of  the  parties  depend  is 
how  that  intention  was  produced.  The  law 
presumes  from  the  existence  of  the  confiden- 
tial relation  that  the  intention  was  produc- 
ed by  the  undue  influence  of  Father  Lee,  and 
It  is  no  answer  to  show  that  Mrs.  Knapp  In- 
tended to  give  him  her  property  when  she 
indorsed  the  papers  and  handed  them  over, 
because  It  must  be  admitted  that  she  had 
that  Intention.  There  was  no  proof  that 
Mrs.  Knai^  acted  upon  competent  and  inde- 
pendent advice,  or  any  afllrmatlve  proof  or 
good  faith  or  the  absence  of  undue  influence 
on  the  part  of  Father  Lee. 

So  far  as  the  certificate  of  deposit  is  con- 
cerned, if  we  acc^t  the  testimony  of  Mrs. 
Cope  and  Sandehouse,  it  was  handed  to  the 
priest  to  be  used  for  masses  for  the  repose 
of  the  soul  of  the  donor.  That  gift  was  for 
a  charity  and  in  support  of  the  form  of  wor- 
ship of  the  church  to  which  Mrs.  Knapp  be- 
longed. HoefTer  v.  Clogan,  171  111.  462,  49 
N.  B.  527,  40  L.  B.  A.  730,  63  Am.  St  Rep. 
241.  If  the  priest  accepted  the  certificate 
of  deposit  for  that  purpose,  he  would  be 
bound  to  perform  the  religious  services  to 
which  it  was  to  be  applied,  and,  as  a  priest, 
would  earn  the  money  by  so  doing.  We  re- 
gard the  disposition  of  the  certificate  of  de- 
Itoslt  as  valid. 

The  Judgment  of  the  Appellate  Court  Is 
modified  so  far  as  to  sustain  the  transaction 
as  to  the  certificate  of  deposit  and  to  per- 
mit it  to  be  used  for  the  purpose  designated 
by  Mrs.  Knapp,  and,  as  so  modified,  the  Judg- 
ment Is  afllrmed. 

Judgment  modified  and  affirmed. 

SCOTT,  J.  (dissenting.  It  la  to  be  ob- 
served that  there  is  no  direct  evidence  of 
any  witness  to  any  fraud  practiced  or  undue 
influence  used  by  Father  Lee.  If  tlie  execu- 
tion of  the  deed,  the  transfer  of  the  notes, 
and  certificate  of  deposit  and  the  execution 
of  the  will  be  regarded  as  one  transaction, 
then  the  evidence  of  his  activity  in  securing 
the  execution  of  the  deed  and  of  the  will  and 
the  evidence  of  the  fiduciary  relation  raise 
the  only  valid  presumption  against  the  legal- 
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ity  9f  the  elft  of  personal  property.  If,  how- 
ew,  the  testimony  of  Mrs.  Cope  and  Henry 
Sandehonse  be  true,  Mrs.  KnaK>  deliberately 
and  of  her  own  free  will  gare  to  the  priest 
the  notes  and  certificate  of  deposit  Their 
evidence  as  to  what  occurred  at  the  Knapp 
residence  Is  not  contradicted ;  and,  so  far  as 
the  personal  property  is  concerned,  the  only 
question  seriously  considered  either  by  the 
drcnlt  conrt  or  by  the  Appellate  Court  was 
as  to  whether  this  evidence  of  these  two  wit- 
nesses  overcame  the  presumption  which  both 
the  chancellor  and  the  Appellate  Court  held 
existed  against  the  validity  of  the  transfer, 
and  enabled  the  chancellor  to  say  rightfully 
that  the  charge  of  fraud  and  undue  Influence 
was  not  established  by  a  preponderance  of 
the  evidence.  No  attack  was  made  upon  the 
reputation  of  either  of  these  witnesses  for 
truth  and  veracity.  They  seem  to  have  tes- 
tlfled  frankly.  Their  statements  were  not 
unreasonable,  and  do  not  appear  to  me  to 
have  been  unworthy  of  belief.  Certain  cir- 
cumstances were  sworn  to  by  other  witnesses 
which  tended  to  cast  discredit  upon  their 
testimony  as  to  Immaterial  matters,  and  It 
appears  that  Sandehouse  upon  a  previous 
trial  had  made  a  statement  which  was  incon- 
sistent with  his  evidence  given  upon  this 
trial,  to  the  efTect  that  he  was  at  the  Knapp 
house  on  Friday,  April  22,  1904,  the  day  up- 
on which  it  is  claimed  the  gift  was  made. 
Mrs.  Klnsella,  who  was  called  by  Mrs.  Gil- 
more,  however,  testified  that  Mr.  Sandehouse 
was  there  on  the  day  and  at  the  time  when 
It  is  contended  the  notes  and  certificate  were 
transferred.  It  is  therefore  not  Imprd^able 
that  his  earlier  statement  was  a  mistaken 
one.  The  chancellor,  moreover,  heard  and 
saw  these  witnesses,  and  it  seems  to  me  that 
he  was  better  able  than  either  the  Appellate 
Court  or  this  court  to  say  whether  the  testi- 
mony of  Mrs.  Cope  and  Mr.  Sandehouse  was 
false. 

In  Beau  y.  Dlngman,  227  III.  294,  81  N.  B. 
866,  we  used  language  as  follows :  "The  rule 
In  chancery  cases  tried  without  a  Jury  upon 
oral  evidence  is,  as  has  been  often  stated  by 
this  court,  that  great  weight  should  be  at- 
tached to  the  findings  of  the  chancellor,  and 
his  findings  will  not  be  reversed  unless  dear- 
ly and  palpably  contrary  to  the  weight  of  the 
testimony."  I  think  the  decree  entered  by 
the  chancellor  could  not  be  reversed  if  due 
regard  was  given  to  the  law  so  stated.  He 
based  his  finding  upon  the  testimony  of  two 
witnesses,  whose  reputations  were  not  at- 
tacked, one  of  whom  was  not  contradicted  at 
all  as  to  material  matters,  and  the  other  of 
whom  was  contradicted  as  to  such  matters 
only  by  proof  of  an  earlier  statement  of  bis 
own,  which  may  have  been  a  mistaken  one. 
For  us  to  say  that  their  testimony  was  whol- 
ly untrue  when  the  chancellor  placed  cre- 
dence therein  is  to  fail  to  apply  the  rule  that 
requires  us  to  give  weight  to  his  finding  upon 


the  facts  where  the  witnesses  testify  before 
him. 

Tlie  Judgment  of  the  Appellate  Court 
should  be  reversed,  and  the  decree  of  tlM 
circuit  court  should  be  affirmed. 


(237  lU.  164.) 

PEOPLE]  ex  tel.  HABBEBO,  Connty  Collect*! 
or,  v.  WAITS.  .  .    . 

(Snprema  Conrt  of  Illinois.    Dec.  15,  1908.) 
1.  Appeal  and  Ebbob  (|  268*)— Bcvixw  Pbx< 

0LT7DSD— 'FaILUBE   TO    EXOEFT. 

The  Supreme  Court  cannot  inquire  into  the 
sufiBciency  of  the  evidence  to  support  a  judg* 
ment,  where  no  exception  is  preserved  to  the 
finding  and  judgment 

[Bid.  Note. — For  other  cases,  see  Apoeal  and 
Error,  Cent  Dig.  iS  1696^1608;    Dec.  Dig.  | 

a.  Apfkai,  awd  Ebbob  ((  600^  —  RKvnew  — 

OBOtTND   FOB  ReVIKW  —  SUWlOIMf TLT   PB«- 
BEBVED— BeCOBD  . 

Bolings   admitting   evidence   are    properly 
preserved  for  review  where  they  are  assigned  , 
for  error  and  exceptions  thereto  are  preserved 
by  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2297;  Dec.  Dig.  I  600.»J 

3.  Appcai.  and  Ebbob  (|  232*)— OBjEcnonft 

TO  Evidence— SuiTiciENCT. 

A  general  objection  to  the  admission  of  a 
document  was  properly  refused,  being  insnffl- 
cieut  to  preserve  an  objection  on  the  gronnd 
that  the  document  was  secondary  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  218;  Dec.  Dig.  {  232.*] 

Appeal  from  Henry  County  Court;  Albert 
El.  Bergland,  Judge. 

Application  by  the  People,  on  the  relatloa 
of  J.  A.  Harberg,  county  collector,  for  Judg- 
ment of  sale  of  Hattie  N.  Walte's  land. 
From  a  Judgment  sustaining  objections  to  the 
application,  the  People  appeal.    Affirmed. 

Henry  Waterman  and  George  S.  Skinner, 
(or  appellant  George  W.  &  Joseph  L.  Shaw»^ 
for  appellee. 

DUNN,  J.  This  Is  an  appeal  from  the' 
Judgment  of  the  county  court  sustaining  ob- 
jections to  an  application  for  Judgment  of 
sale  of  certain  real  estate  for  an  assessment 
levied  thereon  by  the  commissioners  of  Green 
River  Special  Drainage  District  The  dis- 
trict was  organized  under  the  farm  drainage 
act  (Hurd's  Ber.  St  1908,  c.  42).  Five  ob- 
jections were  filed  to  the  assessment  of 
which  the  second  was  overruled  and  the  oth- 
er four  were  sustained.  The  first  of  these 
was  that  due  notice  was  not  given  to  the  ob- 
jector of  the  hearing  by  the  commissioners 
of  objections  to  the  classification  of  her 
lands.  No  exception  is  preserved  to  the 
finding  and  Judgment  of  the  court.  The  suf* 
flciency  of  the  evidence  to  support  the  Judff* 
ment  cannot  therefore  be  inquired  into.  Cll* 
max  Tag  Co.  v.  American  Tag  Co.,  234  DU 
179,  84  N.  E.  873;  People  v.  O'Gara  Coal 
Co.,  231  111.  172;  83  N.  B.  14a 

The  assignments  of  error  question  the  ac> 
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tlon  of  the  county  court  In  sustaining  the 
first,  fonrth,  and  fifth  objections  and  In  ad- 
mitting Improper  evidence  In  support  of  the 
fourth  objection.  The  only  exceptions  pre- 
served In  the  bill  of  exceptions  are  to  the 
admission  of  evidence.  The  rulings  of  the 
court  on  the  admission  of  evidence  are  there- 
fore properly  preserved  for  review  so  far 
as  they  have  been  assigned  for  error.  Climax 
Tag  Ck>.  T.  American  Tag  Co.,  supra. 

No  assignment  of  error  is  made  as  to  the 
admission  of  evidence,  except  evidence  ad- 
mitted in  support  of  the  fourth  objection. 
In  their  reply  brief,  hovV^ever,  the  appellants 
say:  "While  the  first  objection  presented  a 
proper  question  of  fact  for  the  consideration 
of  the  court,  no  competent  evidence  was  in- 
troduced in  support  of  the  same.  The  order 
of  the  commissioners  correcting  and  confirm- 
ing the  classification,  containing  a  recital 
of  the  notice  given  of  the  hearing  on  the 
classification,  was  admitted  in  evidence  over 
objections  and  an  exception  duly  noted.  This 
'  evidence  was  not  competent  Tlie  notice  it- 
self should  tiave  been  offered."  No  objection 
was  made  to  the  admission  of  the  order  of 
confirmation  on  the  ground  that  it  was  sec- 
ondary evidence.  The  objection  was  general, 
and  it  was  not  error  to  overrule  it.  No  oth- 
er exception  is  preserved  in  connection  with 
the  first  objection.  Whether  the  court  erred 
in  sustaining  it  depends  upon  an  examination 
of  the  evidence,  and  the  absence  of  an  ex- 
ception to  the  finding  and  Judgment  of  the 
court  precludes  such  examination.  No  error 
Is  shown  in  sustaining  the  first  objection. 
It  is  unnecessary  to  inquire  into  the  others. 

The  judgment  is  afibmed. 

Judgment  afiirmed. 


(2S7  111.  272) 

PEOPLE  T.  LEE  et  at. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  PBOsrrrtmoN  (§  5*)— TwAii— Vebdiot. 

In  a  proaecation  under  Hurd's  Rev.  St. 
1005,  c.  38,  S  57d,  prohibiting  the  keeper  of  a 
house  of  prostitution  or  assignation  house  from 
permitting  any  unmarried  female  under  the  age 
of  18  years  to  live,  Iioard,  stop,  or  room  in  such 
hoDse,  etc,  the  Jury  retumea  a  verdict  finding 
defendant  "guilty  of  harboring  a  female  under 
the  age  of  18  years  in  a  honse  of  prostitution, 
in  manner  and  form  as  charged  in  the  indict- 
ment" .  Held,  that  the  verdict  was  not  defective 
for  using  "harboring"  as  an  equivalent  of  "suf- 
fering or  permitting  to  live,  board,  stop,  or 
room,"  but  was  defective,  in  tnat  it  did  not  find 
that  defendant  was  the  keeper  of  a  bouse  of 
prostitution,  and  that  the  female  harbored  was 
unmarried,  and  that  a  verdict  finding  defend- 
ant guilty  or  guilty  as  charged  in  the  indict- 
ment would  have  been  sufficient 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Dec.  Dig.  {  5.*] 

2.  PnosTiTUTioir  «  5»)— "Habbobiho." 

"Harboring,"  is  defined  by  the  Internation- 
al Dictionary,  as  giving  refuge,  shelter,  or  pro- 
tection to ;  to  furnish  lodging  for ;  and  its  use 
in  a  verdict  in  a  proeecution  for  permitting  an 
unmarried  female  to  remain  in  a  house  of  pros- 


titution as  the  equivalent  of  tbe  statutory  de- 
scription of  the  crime,  "shall  suffer  or  permit 
any  unmarried  female  •  •  •  to  live,  board, 
stop,  or  room  in  such  bouse,"  is  allowable. 

[Ed.  Note.— For  other  cases,  see  Prostitution. 
Dec.  Dig.  i  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3213,  3214.] 

3.  GBimwAi,  Law  (8  881*)— Vkbdict. 

The  plea  of  not  guilty  puts  in  issue  all  es- 
sential elements  of  the  offense  char|;ed,  and  the 
verdict  must,  either  by  direct  findings  or  ref- 
erence, be  responsive  to  ail  the  issues. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2093 ;   Dec.  Dig.  S  881.*] 

4.  GBnciNAi.  Law  (|  883*)— Vesdiot. 

Verdicts  are  not  to  be  construed  as  strictly 
as  pleadings,  but  are  to  have  a  reasonable  In- 
tendment and  receive  a  reasonable  construction, 
and  should  not  be  set  aside  unless  from  neces- 
sity originating  in  doubt  as  to  their  meaning,  or 
from  the  immateriality  of  the  issues  found,  or  a 
failure  to  find  on  some  material  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (  2089;  Dec.  Dig.  {  893.*] 

5.  Phostitution  n  4*)— Evidence. 

In  a  prosecution  for  permitting  an  unmar- 
ried female  to  remain  In  a  bouse  of  prostitution, 
a  book  in  which  the  names  of  various  inmates 
of  the  alleged  house  of  prostitution  were  kept, 
together  with  the  accounts  of  such  inmates  with 
the  keeper  of  the  premises,  was  not  inadmissi- 
ble in  evidence  as  liieing  immaterial. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Dec.  Dig.  {  4.*] 

6.  CnnriNAi.  Law  ({  1168*)— Apfbai.  and  Bb- 
BOB— Habkless  Ebbob— Adiobbion  or  Evi- 
dence. 

The  error  in  admitting  evidence  In  a  prose- 
cution against  two  defendants  which  was  admis- 
sible only  as  against  one  of  them  is  rendered 
harmless  by  an  instruction  limiting  the  jury  in 
its  consideration  of  that  evidence  to  the  case  of 
the  defendant  as  against  whom  it  was  inadmis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (•  8141;   DecTbig.  i  1168.*] 

7.  Cbiuinai,   Law   ({  792*)— iRBTBucnroNB— 

AOOKSSOBIES. 

An  instruction  defining  accessories  given  in 
the  language  of  the  statute  is  not  objectiona- 
ble. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1820;   Dec.  Dig.  S  792.*] 

a  Cbiminai   Law    (J  788*)— iRBTBUonoirs— 

REASONABI.E    DOUBT. 

A  refusal  to  instruct  that,  "If  any  one  of 
the  jury,  after  having  considered  ail  the  evi- 
dence In  the  case  and  after  having  consulted 
with  his  fellow  Jurymen,  should  entertain  a  rea- 
sonable doubt  of  the  defendant's  guilt,  then  the 
jury  cannot  find  the  defendants  guilty,"  is  not 
error,  as,  regardless  of  its  correctness  as  an 
abstract  proposition,  its  tendency  is  to  discour- 
age agreements  of  juries. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  780.*] 

Hand  and  Carter,  JJ.,  dissenting. 

Error  to  Criminal  Court,  Cook  County; 
George  Eersten,  Judge. 

Bessie  Lee  and  Leona  Garrlty  were  con- 
victed of  permitting  an  unmarried  female  un- 
der the  age  of  18  years  to  remain  in  a  house 
of  prostitution,  and  bring  error.  Reversed 
and  remanded. 
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Bnrres  ft  McKinley  (Felix  J.  Streyckmans, 
of  counsel),  for  plaintiffs  In  error.  W.  B. 
Stead,  Atty.  Gen.,  and  John  J.  Healy,  States 
Atty.  (Benedict  J.  Short,  James  J.  Barbour, 
and  Joel  C.  Fitch,  of  counsel),  for  the  Peo- 
ple. 

VICKERS,  3.  Leona  Garrlty  and  Bessie 
Lee  were  Indicted,  tried,  and  couTlcted  In 
the  criminal  court  of  Cktok  county  for  a  vio- 
lation of  section  3  of  "An  act  to  prevent  the 
prostitution  of  females,"  which  reads  as  fol- 
lows: "Whoever,  being  the  keeper  of  a  house 
of  prostitution,  or  assignation  house,  build- 
ing or  premises  in  this  state  where  prosti- 
tution, fornication  or  concubinage  is  allowed 
or  practiced,  shall  suffer  or  permit  any  un- 
married female  under  the  age  of  eighteen 
years  to  live,  board,  stop  or  room  in  such 
house,  building  or  premises,  shall,  on  convic- 
tion, be  Imprisoned  in  the  penitentiary  not 
less  than  one  year  nor  more  than  five  years." 
Hurd's  Rev.  St.  1905,  p.  686,  c.  38,  {  57d. 
The  Indictment  consists  of  10  counts,  and 
charges,  in  the  language  of  the  statute,  that 
the  defendants  suffered  and  permitted  one 
Belle  Winters,  an  unmarried  female  under 
the  age  of  18  years  and  of  the  age  of  16 
years,  to  live,  board,  stop,  and  room  in  a 
certain  house  of  prostitution  located  at  75 
South  Peoria  street.  In  the  city  of  Chicago, 
county  of  Cook,  of  which  the  defendants 
were  then  and  there  the  keepers.  The  Jury 
found  a  separate  verdict  as  to  each  of  the 
defendants,  which  verdicts  were  in  the  same 
words,  except  that  Leona  Oarrity  is  named 
In  one  of  the  verdicts  and  Bessie  Lee  In  the 
other.  The  verdict  as  to  Leona  Garrlty  was 
as  follows:  "We,  the  jury,  find  the  defend- 
ant Leona  Garrlty  guilty  of  harboring  a  fe- 
male under  the  age  of  18  years  in  a  house  of 
prostitution,  in  manner  and  form  as  charg- 
ed In  the  indictment."  After  overruling  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment, the  court  sentenced  the  defendants  to 
Imprisonment  in  the  penitentiary  at  Joliet 
for  an  indeterminate  term.  The  defendants 
have  sued  out  a  writ  of  error  to  obtain  a  re- 
view of  these  Judgments  by  this  court. 

The  plaintiffs  in  error  contend  that  the 
verdicts  are  Insufficient  to  support  the  Judg- 
ment The  statute  defining  the  offense  of 
which  the  plaintiffs  In  error  were  convicted 
is  leveled  against  the  keepers  of  houses  of 
prostitution  or  assignation,  and  the  offense 
consists  in  suffering  or  permitting  an  un- 
married female  xmder  the  age  of  18  years  to 
live,  board,  stop,  or  room  in  such  house. 
The  plea  of  not  guilty  put  In  issue  all  of  the 
essential  elements  of  the  offense  with  which 
plaintiffs  In  error  were  charged,  and  the 
verdict  of  the  Jury,  In  order  to  support  a 
Judgment  of  guilty,  must,  either  by  direct 
findings  or  by  reference,  be  responsive  to  all 
the  Issues  thus  formed.  Mai  v.  People,  '224 
III.  414,  79  N.  E.  633.  In  Donovan  v.  Peo- 
ple, 215  111.  520,  523,  74  N.  E.  772,  773,  this 
court    said:     "To    authorize    a    Judgment 


against  a  defendant  the  verdict  In  a  criminal 
case  must  respond  to  the  Issues  submitted  to 
the  Jury.  Its  sufficiency  is  determined  by  as- 
certaining whether  It  is  responsive  to 'and 
covers  ■  the  offense  charged  in  the  indict- 
ment 12  Cyc.  690.  It  must  contain,  either 
in  Itself  or  by  reference  to  the  indictment 
every  material  element  of  the  crime.  22 
Ency.  of  PI.  ft  Pr.  873."  By  reference  to 
the  verdict  It  will  be  seen  that  the  Jury  found 
plaintiffs  tn  error  guilty  of  harboring  a  fe- 
male under  the  age  of  18  years  in  a  house  of 
prostitution.  In  manner  and  form  as  charged 
In  the  indictment  It  will  be  noted  that  the 
verdict  employs  the  word  "harboring,"  which 
Is  not  found  In  the  statute  defining  the  of- 
fense. The  plaintiffs  In  error  contend  that 
harboring  is  not  equivalent  to  suffering  or 
permitting  one  to  live,  board,  stop,  or  room, 
and  that  in  this  respect  the  verdict  finds 
plaintiffs  in  error  guilty  of  an  act  not  made 
criminal  by  the  statute.  If  this  were  the 
only  objection,  under  the  rules  of  law  ap- 
plicable to  the  construction  of  verdlcte  we 
think  the  verdict  might  be  sustained.  Ver- 
dlcta  are  not  to  be  construed  as  strictly  as 
pleadings,  but  are  to  have  a  reasonable  In- 
tendment and  to  receive  a  reasonable  con- 
struction, and  should  not  be  set  aside  unless 
from  necessity  originating  in  doubt  as  to 
their  meaning,  or  from  the  immateriality  of 
the  issues  found,  or  a  failure  to  find  upon 
some  material  issue  involved.  29  Am.  ft  Eng. 
Ency.  of  Law  (2d  Ed.)  1022 ;  Donovan  v.  Peo- 
ple, supra.  The  word  "harboring"  Is  defin- 
ed by  the  International  Dictionary  as  giving 
refuge,  shelter,  or  protection  to;  to  furnish 
lodging  for.  Applying  this  meaning  to  the 
word  "harboring,"  we  think  that  it  might 
well  be  held  sufficiently  accurate  in  the  ver- 
dict to  clearly  indicate  the  intention  of  the 
Jury. 

But  there  is  here  a  much  more  serious  ob- 
jection to  the  verdict  The  verdict  does  not 
find,  directly  or  by  necessary  implication, 
that  plaintiffs  in  error  were  the  keepers  of 
the  house  of  prostitution,  or  that  the  female 
harbored  therein  was  unmarried.  These  were 
both  essential  elements  of  the  offense  and 
constituted  material  facto  in  issue  at  the 
trial.  If  the  verdict  had  been  simply,  "We, 
the  Jury,  find  the  defendants  guilty,"  with- 
out specifying  of  what  the  defendante  were 
found  guilty,  under  the  authority  of  Arm- 
strong V.  People,  37  111.  459,  and  Davis  v. 
People,  50  III.  199,  it  would  be  sufficient; 
or.  If  the  verdict  had  found  the  defendants 
guilty  as  charged  In  the  Indictment  It  would 
clearly  be  sufficient  under  the  authority  of 
People  V.  Muiphy,  188  111.  144,  58  N.  E.  984, 
Donovan  v.  People,  supra,  and  many  other 
cases.  But  the  difficulty  with  the  verdict  In 
the  case  at  bar  is  that  It  finds  plaintiffs  in 
error  guilty,  and,  following  the  word  "guil- 
ty," the  verdict  specifically  states  of  what 
they  are  found  guilty ;  that  is  to  say,  they  are 
found  guilty  of  "harboring  a  female  under 
the  age  of  18  years  In  a  house  of  prostito- 
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tton."  Tbis  langnage  to  not  broad  enough  to 
embrace  tbe  finding  apon  all  the  essential 
elemoits  of  the  offens&  Nor  conld  It  be 
said  that  the  reference  to  the  Indictment 
would  aid  this  finding.  The  plain  meaning 
of  the  verdict  is  that  the  defendants  are 
found  guilty  of  harboring  a  female  under  the 
age  of  18  years  In  a  house  of  prostitution,  as 
those  specific  facts  are  charged  In  the  indict* 
ment  Xhe  clause  in  the  verdict,  "in  manner 
and  form  as  charged  in  the  indictment," 
refers  to  the  indictment  for  the  facts  which 
are  specially  found  In  the  verdict,  and  can- 
not be  held  to  incorporate,  by  reference,  oth- 
er facts  upon  which  there  is  no  finding.  The 
verdict  is  insufficient  to  authorize  a  Judgment 
of  guilty. 

It  is  next  Insisted  by  plaintiffs  In  error 
that  the  court  erred  in  admitting  in  evidence 
a  book  in  which  the  names  of  various  inmates 
of  the  alleged  bouse  of  prostitution  were 
kept,  togetbeir  with  the  accounts  of  such  in- 
mates with  the  keeper  of  the  premises.  The 
objection  made  to  this  evidence  Is  that'  it 
was  immaterial.  We  fail  to  see  the  force  of 
this  objection.  The  book  had  a  direct  tend- 
ency, in  connection  with  the  other  evidence, 
to  prove  some  of  the  material  issues  under  In- 
vestigation. There  was  no  error  in  admitting 
this  book. 

It  is  next  objected  that  the  court  erred  In 
allowing  evidence  of  conversations  between 
a  man  by  the  name  of  Mansfield  and  the  wit- 
ness Belle  Winters,  and  a  telephone  commu- 
nication between  Mansfield  and  the  plaintiff 
in  error  Bessie  Lee.  This  evidence  was  prop- 
er as  against  plaintiff  in  error  Bessie  Lee, 
and  the  court,  by  instruction  No.  6  given  on 
liehalf  of  plaintiffs  in  error,  expressly  limited 
the  consideration  of  this  evidence  to  the  case 
of  Bessie  Lee  and  directed  the  Jury  to  disre- 
gard it  entirely  in  determining  the  case 
against  Leona  Oarrity.  This  instruction 
cores  the  error  complained  of  in  the  admis- 
sion of  this  evidence. 

Plaintiffs  In  error  complain  of  instruction 
No.  8  given  on  behalf  of  the  prosecution. 
This  Instruction  la  substantially  in  the  lan- 
gnage of  the  statute  defining  accessories.  We 
see  no  valid  objection  to  it 

Plaintiffs  in  error  complain  also  of  the  re- 
fusal of  the  court  to  give  Instruction  No.  4, 
which  was  submitted  by  tbe  plaintiffs  in  er- 
ror and  refused  by  the  court  That  instruc- 
tion is  as  follows:  "If  any  one  of  the  Jury, 
after  having  considered  all  the  evidence  In 
the  case  and  after  having  consulted  with 
his  fellow  Jurymen,  should  entertain  a  rea- 
sonable doubt  of  tbe  defendants'  guUt  then 
the  Jury  cannot  find  the  defendants  guilty." 
Whatever  may  be  said  of  this  instruction  as 
an  abstract  proposition,  it  ought  not  to  be 
given  In  any  case,  since  its  inevitable  tend- 
ency 1b  to  discourage  agreements  of  Juries. 
It  amounts  to  little  more  than  an   Invita- 


tion to  the  Jury  to  disagree.  There  was  no 
error  in  refusing  this  Instruction. 

Plaintiffs  In  error  also  complain  of  tbe  re- 
fusal of  the  court  to  give  instructions  6,  7, 
8,  9,  and  01^.  We  have  examined  these  in- 
structions, and.  In  view  of  the  instructions 
that  were  given  to  the  Jury,  we  do  not  think 
there  was  any  error  in  refusing  them. 

The  Judgment  of  the  criminal  court  of 
Cook  county  Is  reversed  for  the  error  point- 
ed out  in  rendering  Judgment  on  an  insuffi- 
cient verdict  and  the  cause  remanded  for  a 
trial  de  novo. 

Reversed  and  remanded. 

HAND  and  CARTER,  33.,  dissent 


(236  111.  63S> 

VILLAGE  OP  DONOVAN  v.  DONOVAN  etal. 
(Supreme  Court  of  Illinois.     Dec.   15,    1008.) 

1.  Municipal  Cobposations  (§  506*)  — Spe- 

CIAI.  ASSESSiUENTS— PbOCEEDIKOS— JuaiSDIC- 

TioN  or  COUBT. 

The  court  in  special  assessment  proceed- 
ings may,  without  losing  jurisdiction,  refer  the 
assessment  roll  filed  by  the  commissioner  back 
to  him,  with  leave  to  make  a  new  assessment 
in  accordance  with  the  order  for  the  original 
assessment,  requiring  him  to  make  an  impar- 
tial assessment  in  accordance  with  the  law  and 
the  ordinance  providing  for  the  local  improve- 
ment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  t  506.*] 

2.  Municipal  Cobpobations  (S  508*)  — Spb- 
CIAL  AssESSMKNTB—GoNFiBHATiON— Appeal. 

Where  the  court  in  special  assessment  pro- 
ceedings referred  the  assessment  roll  filed  by 
the  commissioner  back  to  him  with  leave  to 
make  a  new  assessment  in  accordance  with  the 
order  for  the  original  assessment,  and  no  ob- 
jections were  raised  to  the  filing  of  the  new 
assessment  roll  or  to  Its  remaining  on  file,  tbe 
question  whether  the  court  erred  in  permitting 
such  new  assessment  roll  to  be  made  and  filed 
in  lien  of  the  original  assessment  could  not  be 
raised  in  the  Supreme  Court  on  appeal  from 
the  confirmation  thereof. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1181;  Dec.  Dig.  i 
508.*] 

3.  Municipal  Cobpobations  (|  296*)— Local 

IMPBOVEMENTS— ESTIMATK   OF   COST. 

An  estimate  of  the  cost  of  a  local  improve- 
ment need  not  contain  a  complete  inventory  of 
every  article  that  is  to  enter  into  the  construc- 
tion of  the  improvement  and  an  estimate  con- 
taining the  substantial  component  elements  of 
the  improvement  is  sufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  703;  Dec.  Dig.  i 
296.*] 

4.  Municipal  Cobpobations  (g  206*)— Local 
IicpBovEMENTB— Estimate  of  Cost. 

An  estimate  of  the  cost  of  a  system  of  wa- 
ter mains  with  hydrants  which  included  the  coat 
of  labor  and  material  necessary  to  proi>erly 
lay,  connect,  and  place  in  position  the  pipes, 
hydrants,  etc.,  and  was  so  Itemized  that  an  ex- 
perienced contractor  could,  from  the  data  fur- 
nished, determine  the  cost  of  items  omitted  from 
tbe  estimate,  was  sufficiently  itemized. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  793;  Dec.  Dig.  | 
29a*] 
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C   EVIDKITOB  (I  380*)— LOCiX  IHPBOVEMKSTB— 
AaSEBSlOSWTS— COinriBMATIOW— EVIDKWCK. 

The  record  of  a  village  board  which  shows 
that  an  ordinance  for  a  local  improvement  was 
passed  is  sufficient  to  render  the  ordinance  ad- 
missible in  evidence  in  proceedings  to  confirm 
the  special  assessment  for  the  cost  of  the  Im- 
provement. 

[EM.  Note.— For  other  cases,  see  Hividence, 
Cent  Dig.  {  1234;   Dec  Dig.  S  330.*] 

6.  Municipal  Corpobatiowb  (S  497*)— Looai, 

iMPKOVKMENTa— OBDINANCB  —   SUFTIOIEHCT. 

In  an  ordinance  providing  for  a  system  of 
water  mains,  mistakes  in  designating  streets  in 
which  the  mains  are  to  be  laid  are  not  ground 
for  refusing  confirmation  of  an  assessment  for 
the  cost  of  the  improvement,  where  the  loca- 
tion of  such  streets  is  made  certain  by  parol 
evidence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  S  ^7.*J 

7.  MuNioiPAi,  CoBPOBATioNa  (I  120*)— Obdi- 

NANCKS— CONSTBUOnON. 

Where  an  ordinance  is  susceptibla  of  two 
constructions,  one  of  which  will  defeat  and  the 
other  support  it,  the  latter  construction  will  be 
adopted. 

[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  275;  Dec.  Dig.  8 
120.*] 

Appeal  from  Iroquois  County  Court;  Jobu 
H.  OUlan,  Judge. 

Proceedings  by  tbe  Village  of  DonoTan  for 
the  confirmation  of  a  special  assessment,  in 
wblch  James  H.  Donovan  and  others  appear- 
ed and  filed  objections.  From  a  Judgment  of 
confirmation,  the  objectors  appeal.    Affirmed. 

J.  W.  Kern  and  0.  O.  Hirsdii,  for  appel- 
lants. Falllssard  &  Perlgo  and  Kay,  Saum  & 
Kay,  for  appellee. 


HAND,  3.  This  was  an  application  in  the 
county  court  of  Iroquois  county  to  confirm  a 
q>eclal  assessment  levied  for  the  purpose  of 
raising  a  fund  'with  which  to  pay  the  cost  of 
a  system  of  water  mains,  with  hydrants, 
proposed  to  be  laid  by  the  api)ellee  In  the 
streets  of  the  village  of  Donovan.  The  ap- 
pellants ai^eared  and  filed  objections  as  to 
their  property,  which  objections  were  over- 
ruled and  Judgment  of  confirmation  was  en- 
tered, and  they  have  prosecuted  on  appeal 
to  this  court 

On  March  28,  1907,  the  court  ordered  Fred 
W.  Tovy,  as  commissioner,  to  make  a  true 
and  impartial  assessment  of  the  cost  of  said 
improvement  upon  the  said  village  and  the 
property  .benefited  by  said  improvement.  In 
accordance  with  the  law  and  the  provi- 
sions of  the  improvement  ordinance.  On  Oc- 
tober 21,  1907,  said  commissioner  filed  an 
assessment  roll,  and  the  court  fixed  the  hear- 
ing thereon  for  November  11.  1907.  On  that 
day  the  village  of  Donovan,  by  Its  attor- 
neys, and  the  commissioner  appointed  to 
make  the  assessment,  moved  the  court  to 
refer  said  assessment  roll  back  to  said  com- 
missioner with  the  privilege  of  spreading 
a  new  assessment,  whereupon  the  court  set 


aside  the  orders  entered  In  the  case  subse- 
quent to  March  26,  1907,  and  referred  said 
assessment  roll  back  to  said  commissioner, 
and  leave  was  given  said  commissioner  to 
spread  a  new  assessment,  and  to  proceed,  in 
so  doing,  in  accordance  with  the  order  of  the 
court  theretofore  entered  on  March  26,  1907. 
The  contention  of  counsel  for  the  appel- 
lants is  that  the  court  was  powerless  to  refer 
said  assessment  roll  back  to  said  commis- 
sioner, with  leave  to  make  a  new  assessment 
without  specific  directions  as  to  the  manner 
In    which   the  new   assessment   should   be 
spread,  and  to  sustain  this  position  reliance 
\a  placed  upon  the  case  of  Chicago  &  West- 
em  Indiana  Railroad  Co.  v.  City  of  Chicago, 
230  ni.  9,  82  N.  E.  809.    The  case  referred 
to,  we  think,  is  clearly  distinguishable  from 
the  case  at  bar.    In  that  case,  after  certain 
objections  bad  been  filed  to  the  assessment 
roll,  the  court  referred  tbe  assessment  roll 
back  to  the  commissioners,  with  directions  to 
recast  the  assessment  on  the  face  thereof 
with  red  ink  but  without  directing  the  man- 
ner In  which  the  assessment  roll  should,  be 
recast     When  the  roll  was  recast  and  re- 
filed,  the  objectors  appeared  and  moved  the 
court  to  strike  said  assessment  roll  from  the 
files,  which  motion  was  denied  and  proper 
exceptions  were  preserved  thereto.    Here  the 
roll  was  referred  back  to  the  commissioner 
with  leave  not  to  recast  the  assessment  upon 
the  face  of  the  roll,  but  with  leave  to  make  a 
new  assessment  roll.     It  was  held  in  the 
case  referred  to  that  tbe  court  should  have 
given  the  commissioner  express  directions  as 
to  the  manner  In  which  the  roll  should  be  re- 
cast.   Tbe  effect  of  the  order  of  tbe  court  in 
this  case  was  to  permit  the  commissioner, 
upon  the  motion  of  the  village  and  his  own 
motion,  to  withdraw  the  assessment  roll  and 
to  make  a  new  roll,  and  the  new  roll  was  fil- 
ed on  February  28,  1908,  to  which  the  ap- 
pellants filed  numerous  objections,  but  they 
nowhere,  by  their  objections  or  otherwise,  in 
the  trial  court,   as   they  concede  in   their 
brief,  made  the  point  that  the  first  assess- 
ment roll  was  Improperly  referred  back  to  the 
commissioner  or  improperly  permitted  to  be 
withdrawn  by  the  commissioner  with  leave 
to  him  to  make  a  new  assessment    We  are  of 
the  opinion  the  court  could,  if  it  saw  fit,  re- 
fer the  assessment  roll  filed  upon  October 
21, 1007,  back  to  the  commissioner  with  leave 
to   make   a  new   assessment  in  accordance 
with  the  order  of  March  26,  which  provided 
that  the  commissioner  should  make  a  true 
and  impartial  assessment  In  accordance  with 
the  law  and  the  ordinance,  without  losing 
Jurisdiction  of  the  case,  and  if,  when  the  new 
roll  was  filed,  no  objections  were  raised  to 
its  being  filed  or  to  its  remaining  upon  the 
file  by  the  objectors  by  motion  to  strike  or 
otherwise,  that  the  question  as  to  whether 
the  court  erred  in  permitting  the  new  as- 
sessment roll  to  be  made  and  to  be  filed  In 
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lien  of  the  first  ptaetrnmeat  cannot  be  raised 
U  ttiis  court  for  tbe  first  time. 

It  is  next  contended  tbat  the  estimate  of 
the  cost  of  the  ImproToment  was  not'suffl- 
dentiy  itemized,  In  this:  that  It  does  not 
contain  an  Item  showing  the  estimated  cost 
•f  the  lead  and  twine  which  will  be  neces- 
sarily used  In  calking  the  Joints  of  tbe  water 
mains,  or  an  Item  showing  tbe  estimated  cost 
of  .the  stones  or  brick  npon  which  the  13 
bydrants  provided  for  by  t)ie  ordinance  are 
to  be  placed.  Tbe  cost  pt  this  ImproTement 
Is  very  fully  itemised^  and  the  evidence 
shows  that  an  experienced  contractor  could 
from  tbe  data  furnished  readily  determine 
tbe  cost  of  the  items  which  It  is  claimed  are 
omitted  from  the  estimate.  It  is  not  neces- 
sary tliat  the  estimate  contain  a  complete  io- 
ventory  of  every  article  that  Is  to  enter  Into 
tbe  constmctlon  of  the  Improvement  If  it 
contains  tbe  substantial  component  elements 
of  the  Improvement,  It  Is  suffldoit  Clark 
T.  aty  of  Chicago,  214  UL  818,  78  N.  B.  858; 
City  of  Bast  St  Louis  v.  Davis.  233  lU.  533, 
84  N.  B.  674.  The  estimate  Included  the  cost 
of  "labor  and  material  necessary  to  properly 
lay,  connect,  and.  place  In  position  the  water 
main  pipes,  hydrants,"  ete.  We  think  tbe  es- 
timate of  tbe  cost  of  the  improvement  was 
sufficiently  itemised.' 

It  is  further  contended  that  the  ordinance 
providing  for  this  improvement  was  not  prop- 
orly  proven.  The  appellee  introduced  in  evi- 
dence tbe  record  of  the  village  board  of  Don- 
ovan, which  shows  the  ordinance  was  passed 
on  March  6,  1907,  and  no  reason '  is  pointed 
out  why  this  record  of  the  board  of  trustees 
was  not  sufficient  to  establish  tbe  ordinance 
to  have  been  duly  passed.  Onr  conclusion  is 
tttat  the  ordinance  was  properly  proven  be- 
fore it  was  admitted  in  evidence. 

It  is  also  contended  that  two  of  the  streets 
of  the  village  in  wbicb  -water  mains  are  to 
lie  laid  are  misnamed  and  tbat  tbe  point 
wbere  one  hydrant  ts  to  be  placed  Is  improp- 
erly described.  The  two  streets  referred  to 
run  substantially  across  the  village.  In  the 
original  town  they  are  designated  upon  the 
plat  as  avenues  while  in  the  addition  to  the 
Tillage  they  are  designated  as  streets,  and 
the  ordinance  as  to  where  one  hydrant  is  to 
be  located  is  somewhat  ambiguous.  We  think 
tlie  location  of  the  streets  where  the  improve- 
ment was  to  be  laid  was  made  certain  by 
the  parol  proof  Introduced  in  evidence  (Mc- 
Chesney  t.  City  of  Chicago,  173  111.  75,  50 
N.  B.  191;  Ewart  v.  Village  of  Western 
Springs,  180  III.  318,  54  N.  B.  478),  and  that, 
when  the  entire  ordinance  is  considered,  there 
Is  no  uncertainty  as  to  the  location  of  said 
hydrant.  Where  an  .ordinance  is  siisceptlble 
of  two  constructions,  one  of  which  will  de- 
feat and  the  other  support  the  ordinance,  tlie 
construction  that  supports  tbe  ordinance  will 
be  adopted.  Gage  v.  Village  of  Wllmette,  280 
ni.  428,  82  N.  B.  656. 


Finding  no  reversible  »ror  in  this  record, 
the  judgment  of  tbe  county  court  will  be. 
afQrmed. 

Judgment  alBrmed. 

<i36  iiL  eas.) 
PBOPLB  ez  reL  PLOTKB  v.  LOWBB  et  al. 
(Sopieme  Conrt  of  Illinois.     Dec   10,   1906.) 

L  Statotbs  (I  268*)— CoNsrauonoH— Rrrso- 

xcmvu  Ofkbatior. 

A  statute  will  be  given  a  prospectlTe  op- 
eration only  unless  its  language  fa  so  clear  tbat 
it  will  admit  of  no  other  than  a  retroactive  con- 
gtmction. 

[Ed.  Note.— For  other  cases,  see  Btatntesb 
Cent  Dig.  i  344;   Dec.  Di^.  i  263.*] 

2.  Muta0I7AI.   COBPOBATIOHS  ({   176*)— Ofh- 

cEBs— Civn.  SiBvicB— Statutes— CoKBTBDO- 

TION. 

Under  the  dvil  service  act  (Act  Mardi  20. 
1885,  p.  85;  Hunt's  Ber.  St  1905^  c.  24,  p. 
393),  regulating  the  civil  service  ot  dties,  and 
providing  that  the  head  of  each  principal  de- 
partment of  the  city  covernment  shall  not  be  in- 
cluded in  the  classined  service,  and  the  city 
and  TiUage  act  (Hutd's  Rev.  St  1903,  c.  24,  p. 
305,  par.  73),  authorizing  tbe  d^  council  to 

§r6viae  for  the  appointment  of  omcers,  the  of- 
ce  of  diief  smoke  inspector  of  tbe  dty  of  C9tl- 
cs<o,  cresited  in  1907,  and  made  the  head  of  a 
principal  department  of  the  dty  government  for 
the  inspection  and  abatement  of^  smoke,  is  not 
included  in  the  dassified  service,  the  dty  dvil 
service  act  not  operating  retroaetivel^  so  as  to 
apply  only  to  the  heads  of  saoh  prmdpal  de- 
partments of  the  dty  government  as  existed  at 
the  time  of  its  adoption. 

[EM.  Note.— For  other  cashes,  see  Mnnldpal 
Corporations,  Deie.  Dig.  |  176.*] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  County;    George  A.  Dupuy,  Judge. 

Mandamus  by  the  People,  on  the  relation 
of  Fred  tlotke,  against  Elton  W.  Lower  and 
others,  as  civil  service  commissioners  of  Chi- 
cago, to  comp«l  defendants  to  bold  a  civil 
service  examination  for  an  official  position. 
From  a  judgment  of  the  Appellate  Court,  af- 
firming  a  judgment  dismissing  the  petition, 
relator  appeals.    Affirmed. 

Fred  Plotke,  for  appellant  Edward  J. 
Brundage,  Coip.  Counsel,  Clyde  L.  Day,  and 
Bmil  C.  Wetten,  for  appeUeea. 

HAND.  J.  A  petition  was  filed  in  the 
name  of  the  people,  upon  tbe  relation  of  Fred 
Plotke,  In  the  superior  conrt  of  Cook  county, 
tor  a  writ  of  mandamus  to  compel  the  ap- 
pellees, as  civil  service  commissioners  of  the 
city  of  Chicago,  to  advertise  and  bold  a  civil 
service  examination  for  tbe  position  of  chief 
smoke  inspector  for  the  city  of  Chicago.  Tbe 
appellees  Interposed  a  general  demurrer  to 
the  petition,  which  was  sustained,  and,  the 
appellant  having  elected  to  stand  by  his  pe- 
tition, the  superior  court  entered  a  judgment 
dismissing  the  petition,  which  judgment  has 
been  affirmed  by  the  Appellate  Court  for  the 
First  District,  and  a  further  appeal  has  been 
ptosecuted  to  this  court 
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It  appears  from  the  petition  tbat  on  July  8, 
1007,  the  city  council  of  the  city  of  Chicago, 
by  a  vote  of  two-thirds  of  all  the  ald«rmen 
elected,  passed  an  ordinance  creating  a  prin- 
cipal department  of  the  city  gOTemment  of 
the  city  of  Chicago  tor  the  inspection  and 
abatement  of  Bmok«,  and  providing  for  the 
ai^olntment  of  a  chief  smoke  inspector  as  the 
head  of  said  department;  that,  in  pursuance 
of  the  provisions  contained  in  said  ordinance, 
the  mayor,  by  and  with  the  concurrence  of 
the  dty  council,  appointed  Paul  P.  Bird  chief 
smoke  inspector  of  the  city  of  Chicago.  Ap- 
pellant contends  that  the  position  of  chief 
smoke  inspector  of  the  city  of  Chicago,  falls 
within  the  classified  service  provided  for  in 
the  city  civil  service  act  (Laws  1895,  p.  85), 
which  is  in  form  in  the  ci^  of  Chicago,  while 
the  appellee  claims  it  does  not,  and  that  is 
the  only  <xuestion  for  decision  on  this  appeal. 

Section  11  of  "An  act  to  regulate  the  civil 
service  of  cities,"  in  force  March  20,  1895 
(Laws  1895,  p.  88;  Hnrd's  Bev.  St.  1905,  c. 
24,  p.  393),  provides  in  express  terms  that 
the  head  of  each  principal  department  of 
the  city  government  in  cities  where  said  act 
is  in  force  shall  not  be  Included  in  the  classi- 
9ed  service  nnd«r  the  city  civil  service  act, 
and  paragraph  78  of  the  city  and  village  act 
(Kurd's  Rev.  St  1905,  c.  24,  8  2,  p.  305)  pro- 
vides that  the  city  oonncil  In  cities  may,  from 
time  to  time,  by  ordinance  passed  by  a  vote 
of  two-thirds  of  all  the  aldermen  elected, 
provide  for  the  Section  by  the  legal  voters 
of  the  city,  or  the  appointment  by  the  mayor 
with  the  approval  of  the  city  council,  of  a 
city  collector,  a  city  marshal,  a  city  superin- 
tendent of  streets,  a  corporation  counsel,  a 
city  comptroller,  or  any  or  either  of  them,  and 
such  other  officers  as  may  by  said  coiutcll  be 
deemed  necessary  or  expedient 

The  appellant  urg>es,  however,  that  the  city 
civil  service  act  should  be  given  a  retroactive 
operation,  and  should  be  held  to  apply  only 
to  the  heads  of  such  principal  departments 
of  the  city  government  of  the  city  of  Chicago 
as  were  In  existence  at  the  time  the  act  went 
Into  effect  in  said  city,  and  as  the  office  of 
chief  smoke  insi^tor  was  created  sulMequent 
to  March  20,  1895,  the  classified  service  un- 
der the  city  civil  service  act  should  be  held  to 
include  such  office.  We  do  not  think  this  con- 
tention can  be  sustained.  To  so  hold  would 
b«  to  hold  that  the  heads  of  s<»ne  of  the  prin- 
cipal departments  of  government  In  the  city 
of  Chicago,  such  as  chief  of  police,  fire  mar- 
shal, commissioner  of  health,  commissioner 
of  public  works,  commissioner  of  buildings, 
corporation  counsel,  etc.,  were  not  under  the 
classified  service  created  by  the  city  civil 
service  act,  while  all  other  heads  of  the  prin- 
cipal departments  of  government  In  the  city 
which  might  be  created  by  the  city  council 
under  the  provisions  of  the  city  and  vlllag<e 
act  subsequent  to  March  20,  1895,  were  under 
said  city  civil  service  act.    The  general  rule 


to  be  applied  In  the  construction  of  statutes 
Is  that  a  statute  should  be  given  a  pTOspee- 
tive  rather  than  a  retroactive  operation,  un- 
less there  Is  language  found  In  the  statute 
which  is  so  clear  that  it  will  admit  of  no 
other  than  a  retroactive  construction.  In  the 
case  of  People  v.  Hummel,  215  111.  43,  on 
page  46,  74  N.  B.  68,  on  page  68,  It  was  said: 
"It  has  been  repeatedly  held  In  this  state  that 
a  statute  will  be  presumed  to  operate  pros- 
pectively only,  and  will  not  b«  construed  to 
have  a  retroactive  operation  unless  the  lan- 
guage employed  Is  so  clear  that  It  will  admit 
of  no  other  construction.  Bauer  Grocer  Co. 
V.  Zelle,  172  ni.  407,  50  N.  E.  238;  Bods  Is- 
land Nat  Bank  t.  Thompson,  173  111.  593, 
60  N.  E.  1089,  64  Am.  St.  Rep.  137;  Blcbatd- 
son  ▼.  United  States  Mortgage  &  Tmst  Co., 
194  III.  259,  62  N.  E.  606." 

The  appellant  relies  upon  the  case  of  Peo- 
ple V.  KIpiey,  171  III.  44,  49  N.  E.  229,  41  L. 
R.  A  775,  as  sustaining  his  position.  An  ex- 
amination of  tbat  case  will  show  that  It  Is 
not  like  the  case  at  bar.  It  was  there  held' 
tbat  the  classified  service  created  by  the  city 
civil  service  act  did  not  Include  the  beads  of- 
the  principal  departments  of  the  government 
of  a  city  where  It  was  in  force,  but  did  apply 
to  all  city  officer^  of  a  lower  grade  than  that  of 
the  heads  of  the  principal  departments  of  the 
city  government,  unless  they  were  expressly 
exempted  by  section  11  of  the  city  civil  serv- 
ice act,  and  that  the  city  council  did  not  have- 
the  power  to  exempt  an  ofiice  of  such  In- 
ferior grade,  by  ordinance,  from  the  opera- 
tion of  said  city  civil  service  act  The  ques- 
tion here  raised,  however,  was  not  there  be- 
fore the  court  and  is  not  there  discussed  or 
decided.  Tb«  office  of  chief  smoke  Inspector 
having  been  created  by  the  city  council,  and 
being  a  head  of  one  of  the  principal  depart- 
ments of  the  city  government  of  the  city  of 
Chicago,  Is  not  Included  in  the  classified  serv- 
ice or  subject  to  the  provisions  of  the  city 
civil  service  act,  and  said  olBce  was  properly 
filled  by  the  mayor  with  the  concuirence  of - 
the  city  council,  and  the  demurrer  to  tli«  pe-. 
tltlon  was  therefore,  we  think,  properly  bus-. 
tained  and  the  petition  dismissed. 

The  Judgment  of  the  Apellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(236  III.  640) 

MOBBALL  V.  MOBBALIi. 
(Supreme  Court  of  Illinois.     Dec.   16,   1908.) 
1.  Wills  (8  490*)— Desomption  or  Pbopkbtt 

—EXPLANATION   BY   ORAL  TESTIMONT. 

The  mie  allowing  parol  testimony  to  show 
the  legal  description  of  property  described  by 
testator  as  his  "homsteao"  is  designed  to  per- 
mit the  giving  of  effect  to  his  intention  as  ex- 
pressed in  tlie  will,  and  does  not  infringe  the 
mle  prohibiting  resort  to  extrinsic  circumstan- 
ces to  show  an  intention  not  expressed  in  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ceat. 
Dig.  8  1052;   Dec.  Dig.  8  490.*] 
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2.  Wnxs  a  561*)— Descbiption  or  Psorixn 
—Explanation. 

A  testamentary  description,  "the  homstead 
that  ia  part  lot  (16)  Rosmans  sub  Devision  of 
No.  (95.3^100  acres  in  the  city  of  Morris  allso 
the  strip  on  the  north  line  (7)  ft.  wide  and  (130J 
ft.  long  in  same  block,"  was  not  a  misdescrip- 
tion, but  an  im^rfect  description,  which  the 
court,  on  a  bill  mvolring  conflicting  claims  to 
the  land,  could  cure  in  its  decree. 

[Ed.  Note.— For  other  cases,  see  Wills,  CJent. 
Dig.  f  1221 ;    Dec.  Dig.  §  561.*] 

3.  Wrt-LS  (§  660*)— Compliance  with  Condi- 
tions—Evidence — StrPPICIENCT. 

Evidence  held  to  warrant  a  finding  that 
complainant  substantially  complied  with  Sis  fa- 
ther's will  devising  a  remainder  to  him  on  con- 
dition that  he  care  for  his  mother. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1565;   Dec.  Dig.  {  660.*] 

Appeal  from  Circuit  Court,  Grundy  Coun- 
ty;  S.  C.  Stough,  Judge. 

Bill  by  Charles  Morrall  ag'alnst  Bernard 
Morrall.  From  a  decree  for  complainant, 
defendant  appeals.    Affirmed. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  In  favor  of  complainant,  who  is 
appellee  here.  Said  decree  found  that  ap- 
pellee was  the  owner  of  the  premises  de- 
scribed in  the  bill,  and  that  be  derived  title 
thereto  by  virtue  of  the  will  of  his  deceased 
father,  James  T.  Morrall.  Said  James  T. 
Morrall  was  in  his  lifetime  the  owner  of  cer- 
tain real  estate  in  the  city  of  Morris,  Grun- 
dy county,  111.  He  died  on  the  10th  day  of 
April,  1888,  leaving  surviving  him  a  widow, 
Sarah  Ann  Morrall,  and  Charles  Morrall, 
Bmiard  Morrall,  James  Morrall,  Edward 
Moral],  and  Josephine  Beasley,  his  children 
and  only  heirs  at  law.  Said  James  T.  Mor- 
rall made  a  last  will  and  testament,  the  sec- 
ond clause  of  which  reads  as  follows: 

"Second— After  the  payment  of  stich  funer- 
al expenses  and  debts,  I  give,  devise  and 
bequeath  to  my  wife  Sarah  Ann  Morrall  all 
my  property  both  Real  and  Personal  During 
her  lifetime  and  at  her  death  if  my  son 
Charles  Morrall  is  alive  and  takes  care  of 
her  in  her  sickness  and  berries  her  hee  is 
to  have  the  homstead  that  is  part  lot  (16) 
Bosmans  sub  Devision  of  No.  (93.3^100 
acres  tn  the  city  of  Morris  allso  the  strip 
on  the  north  line  (7)  ft  wide  and  (180)  ft 
long  in  same  block  but  if  Charles  should  not 
live  whoever  of  my  children  does,  take  care 
of  and  burrey  my  wife  Is  to  have  this  prop- 
erty and  I  give  to  my  son  Edward  ten  dol- 
lars $10  and  the  Balance  to  bee  divided  equal 
between  my  auther  three  children  James 
Bernard  and  Sasephean  Beasley  after  paying 
all  funeral  expenses  and  auther  bills  con- 
tracted during  my  wlfs  sickness.  I  give  to 
Bernard  Morrall  my  photograph  and  fram." 

This  is  the  only  provision  of  the  will  In- 
volved in  this  case.  Mrs.  MOrrall,  the  wid- 
ow, died  at  the  home  of  Bernard  Morrall 
January  7,  1903.  She  had  resided  with  ap- 
pellee, Charles  Morrall,  from  the  date  of  her 
husband's  death  until   about  the  middle  of 


April,  1902,  when  she  was  taken  to  the  home 
of  her  daughter,  Mrs.  Beasley,  and  remain- 
ed there  about  two  months,  and  was  then 
removed  to  the  home  of  appellant,  Bernard 
Morrall,  where  she  remained  until  she  died. 
In  Januaiy  following.  Bernard  Morrall  aft- 
erwards set  up  a  claim  to  the  homestead 
premises  upon  the  ground  that  he  was  en- 
titled to  them  under  the  terms  of  the  will, 
having  taken  care  of  and  burled  his  mother. 
Appellee,  Charles  Morrall,  thereupon  filed 
the  bill  in  this  case,  in  which  he  alleged  that 
he  had  complied  with  the  provisions  of  the 
will  of  his  father  by  taking  care  of  the  wid- 
ow during  her  lifetime  and  paying  the  burial 
expenses  after  her  death.  The  bill  alleged 
that  the  widow  made  her  home  with  appel- 
lee for  more  than  twelve  years  after  her 
husband's  death,  and  until  appellee  moved  to 
Chicago,  In  May,  1902;  that  the  widow  re- 
fused to  go  to  Chicago  to  live  with  appellee, 
although  he  requested  her  so  to  do,  and  that 
for  about  six  months  prior  to  her  death  she 
resided  with  appellant  Bernard  Morrall; 
that  appellee  offered  to  pay  appellant  board 
for  said  widow  and  for  his  trouble  in  caring 
for  her,  but  that  said  Bernard  refused  to 
accept  It  and  claimed  he  was  entitled  to 
the  real  estate  In  controversy  for  caring  for 
his  mother  during  said  six  months.  The  bill 
prayed  that  the  complainant  be  decreed  to 
be  the  ovimer  of  the  homestead  premises,  and 
that  the  defendant  be  ordered  by  decree  of 
the  court  to  make  conveyances  thereof  to 
him;  that  an  account  be  stated  between 
complainant  and  Bernard  Morrall  for  the 
amount  due  the  latter  for  taking  care  of  his 
mother  during  the  last  six  months  of  her  ill- 
ness. 

The  answer  of  Bernard  Morrall  denies 
that  complainant  took  care  of  the  widow 
from  April  10,  1889,  to  the  date  of  her  death, 
and  denies  that  be  is  entitled  to  the  home- 
stead premises  or  any  part  thereof;  denies 
that  the  widow  refused  to  go  to  Chicago  in 
1902  with  complainant  and  avers  that  he 
abandoned  his  mother  about  the  1st  of  May 
and  refused  longer  to  support  and  provide 
for  her,  whereby  he  forfeited  all  his  right 
title,  and  claim  to  the  homestead  premises 
under  the  will.  The  answer  further  avers 
that  the  complainant  Charles  Morrall,  made 
a  verbal  agreement  with  defendant,  Bernard 
Morrall,  by  which  the  latter  was  to  support 
and  provide  for  their  mother  during  her  life- 
time and  bury  her  after  her  death,  in  con- 
sideration for  which  Bernard  was  to  have 
the  homestead  in  fee  simple;  that  in  pur- 
suance of  said  agreement  Charles  turned 
over  to  Bernard  possession  of  the  said  prem- 
ises and  title  papers  thereto,  Including  the 
will  of  their  father,  and  that  said  Bernard 
thereafter  supported  the  widow  during  her 
lifetime,  and  paid  the  costs  and  expenses  of 
her  last  illness  and  of  her  burial;  that  said 
Bernard  had  made  lasting  and  valuable  im- 
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prove^ents  npon  said  premises  after  taking 
possession  In  pursuance  of  said  agreement, 
had  paid  the  taxes  thereon,  and  was  the 
lawful  owner  of  said  premises.  Bernard 
Morrall  has  prosecuted  this  appeal  from  the 
decree  of  the  circuit  court  granting  the  re- 
lief prayed  In  the  bill. 

J.  W.  BauBcta,  for  appellant  B.  L.  Clover, 
for  appellee. 

FABMEB,  3.  (after  stating  the  facts  as 
above).  The  only  provision  of  the  will  In- 
volved in  the  controversy  is  the  second  clause 
thereof,  which  is  set  out  in  the  statement 
preceding.  The  premises  ip  controversy  were 
described  in  the  will  as  "the  homstead  that 
is  part  lot  (16)  Bosmans  sub  Devislon  of  Ko. 
(95.S2-100  acres  In  the  city  of  Morris  allso 
the  strip  on  the  north  line  (7)  ft.  wide  and 
(130)  ft.  long  in  same  block."  The  court 
found  by  the  decree  that  the  correct  descrip- 
tion of  the  homestead  premises  Was:  "All 
that  portion  of  lot  sixteen  (16)  of  Boseman's 
subdivision  of  95.87  acres  of  the  northeast 
quarter  of  section  four  (4),  In  township  thlN 
ty-three  (33),  north  of  range  seven  (7),  east 
of  the  third  principal  meridian,  commencing 
at  a  point  thirty-three  (33)  feet  west  of  the 
southeast  comer  of  said  lot,  and  running 
from  thence  west  one  hundred  and  thirty 
(130)  feet,  thence  north  sixty  (60)  feet,  thence 
east  one  hundred  and  thirty  (130)  feet,  and 
thence  south  sixty  (60)  feet  to  the  place  of 
beginning;  and  also  commencing  at  the 
northeast  comer  of  lot  No.  slxteeil  (16),  in  the 
subdivision  of  original  lot  No.  sixteen  (16), 
of  Roseman's  subdivision  of  ninety-flve  (95) 
and  thirty-two  (32)  one  hundredths  (95.32) 
acres;  thence  running  north  seven  (7)  feet 
and  eight  (8)  inches,  thence  west  one  bun- 
dred  and  thirty  (130)  feet,  thence  south  seven 
(7)  feet  and  eight  (8)  inches,  then  east  one 
hundred  and  thirty  (130)  feet  to  the  place  of 
t>eginning,  all  situated  In  the  city  of  Morris, 
Grundy  county,  and  state  of  Illinois,  which 
said  above-described  real  estate  was  the 
homestead  of  the  said  James  T.  Morrall  at 
the  time  of  his  death  and  had  been  for  many 
yeatB  prior  Uiereto." 

It  is  first  contended  that  the  court  bad  no 
power  to  find  and  decree  the  description  of 
the  homestead  premises ;  that  this  amounted 
to  a  reformation  of  the  will,  and  that  courts 
have  no  power  to  reform  such  instraments. 
The  proof  shows  that  James  T.  Morrall  own- 
ed two  pieces  of  property  in  the  city  of  Mor- 
ris— one  on  the  east  side  and  one  on  the  west 
side  of  Division  street,  in  said  city — and  that 
his  homestead  was  the  property  on  the  west 
side  of  said  street;  that  his  widow  and  ap- 
pellee, Charles  Morrall,  continued  to  reside 
On  said  property  until  Charles  went  to  OW- 
cago,  in  1902.  The  homestead  property  at 
the  time  of  testator's  death  was  worth  about 
1500.  At  the  time  of  testator's  death  his 
wife  and  ills  son  Cbarles  were  the  only  mem- 
bers of  his  family  living  with  him  upon  the 
homestead.    The  answer  of  appellant  admits 


that  the  "said  homestead,  as  described  In 
the  said  will,  is  part  of  lot  16  of  Boseman's 
subdivision  of  No.  95.32  acres  in  the  city  of 
Morris;  also  the  strip  oo  the  north  line  sev- 
en feet  wide  and  one  hundred  and  thirty  feet 
long,  in  the  same  block."  The  description 
following  the  word  "homstead"  is  not  a 
misdescription,  but  an  Imperfect  one.  The 
homestead  was  a  part  of  lot  16  of  Boseman's 
subdivision  of  95.32  acres.  If  the  property 
had  been  simply  designated  as  the  homestead 
of  the  testator,  it  would  have  been  sufficient^ 
and  parol  testimony  in  such  case  is  compe- 
tent to  prove  the  legal  description  of  the 
homestead  premises.  This  Is  allowable  in 
order  that  effect  may  be  given  to  the  Inten. 
tion  of  the  testator  as  expressed  in  his  will, 
and  Is  clearly  not  in  violation  of  the  rule 
that  extrinsic  circumstances  cannot  be  re- 
sorted to  for  the  purpose  of  injecting  Into 
the  will  an  Intention  not  therein  expressed 
by  the  testator.  In  Bmmert  v.  Hays,  89  IIL 
11,  the  devise  was  of  "my  estate  end  proper* 
ty,"  195  acres  in  township  8,  north,  range  9, 
west  of  the  third  principal  meridian,  "being 
146  acres  of  the  north  part  of  the  northwest 
quarter  of  section  9,  and  the  northeast  quar- 
ter of  the  northeast  quarter  of  section  8, 
township  3,  range  9,  being  what  Is  known  as 
the  Hays  farm."  The  lands  were  located  in 
the  town  and  range  mentioned,  but  some  of 
them  were  In  sections  different  from  those 
mentioned  in  the  will.  The  court  held  that 
If  t3ie  land  had  been  described  as  195  acres 
in  township  3,  north,  range  8,  west  of  tha 
third  principal  meridian,  "being  what  Is 
knoWn  as  the  Hays  farm,"  it  would  have 
been  sufficient,  and  that,  if  the  r^st  of  the 
description  la  the  will  were  rejected  as  sur- 
plusage, it  would  leave  a  perfect  description 
of  the  property  devised.  Other  decisions  to 
the  same  effect  are  cited  In  the  opinion  in 
that  case  and  In  Decker  v.  Decker,  121  111. 
341,  12  N.  E.  700,  and,  so  far  as  we  are  ad> 
vised,  the  same  rule  has  been  adopted  by  all 
the  courts  of  tills  country. 

It  is  further  contended  by  appellant  that 
appellee  did  not  care  for  his  mother  as  r»- 
quired  by  bis  father's  will;  that  in  June, 
1902,  he  agreed  with  appellant,  Bernard  Mor- 
rail.  If  he  would  keep  and  care  for  the  moth- 
er he  (Bernard)  should  have  the  homestead, 
and  that  In  pursuance  of  that  agreement 
Bernard  thereafter  cared  for  her  until  her 
death,  about  six  months  later,  and  paid  the 
doctor  bills  and  funeral  expenses.  About  a 
year  and  a  half  after  her  husband's  death 
Mrs.  Morrall  suffered  a  paralytic  stroke, 
which  left  one  side  paralyzed  during  the  re- 
mainder of  her  life.  Her  condition  was  such 
that  she  required  a  greet  deal  of  care  and 
attention.  Appellee  was  a  single  man  when 
his  father  died,  and  so  remained  until  May, 
1899 — a  period  of  ten  years — when  he  was 
married.  He  and  his  mother  lived  togther 
in  the  homestead  until  the  mother  went  to 
Beasley  s,  in  1902.  They  were  dependent  on 
the  labor  of  Charles  for  their  support.    He 
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worked  at  different  times  on  tbe  railroad,  in  a 
toward,  aad  In  a  tannery.  His  wages  were 
from  $1.10  to  $1.60  per  day.  Out' of  then 
earnings  he  supported  tbe  boiisehold.  When 
able  to  procure  a  serTant  girl  at  wage*  he 
conld  afford  to  pay  be  did  so,  bnt  mneb  of 
the  time  he  was  unable  to  secure  help.  In 
addition  to  doing  the  housework,  when  be 
oouM  not  get  belp,  be  at  all  times  gave  ills 
mother  tbe  best  care  he  was  able  to;  and  per- 
formed bis  daily  task  of  labor.  The  proof 
Shows  bis  conduct  toward  and  care  for  bis 
mother  to  have  I>een  most  exemplary.  In 
April,  1902,  he  asked  Beasley,  his  sister's 
husband,  to  take  bis  mother  to  bis  bouse  and 
care  for  her  awhile,  and  agreed  to  give  him 
$2  per  week  therefor.  Appellee  testified  that 
at  that  time  he  did  not  know  be  was  going  to 
Chicago,  but  that  afterwards  be  received  an 
offer  of  steady  employment  at  $2  per  day  aad 
decided  to  accept  it  He  moved  there  May  25, 
1902.  He  testified  that  two  weeks  after  mov- 
ing to  Obicago  he  returned  and  Went  to  Beas- 
lefB  to  see  his  mother,  and  aeked  her  If  She 
wonid  go  to  Chicago  to  live  with  him  when 
he  procured  a  house  to  live  in ;  that  she  said 
she  would  if  they  would  take  her  there  in  a 
buggy,  and  that  be  told  his  mother  he  would 
come  and  get  her  juat  as  quick '  as  be  could 
get  a  house.  Appellee  testified  that  when  he 
heard  his  mother  had  been  taken  to  Bernard's 
he  went  to  see  him  and  inquired  why  thi^t 
bad  lieen  done,  and  that  Bernard  told  him 
it  was  none  of  his  business ;  that  he  talked 
with  Us  mother,  and  she  said  she  did  not 
want  to  go  to  Bernard's,  but  they  told  her 
be  (C3iarles)  had  given  her  up  and  she  would 
have  to  go  to  Bernard's.  The  proof. is  un- 
contradicted that  Mrs.  Morratl  objected,  to 
being  taken  to  Bernard's.  She  appears  to 
have  been  satisfied  to  stay  at  Beasley's,  but 
Mr.  Beasley  was  unwilling  to  keep  her  long- 
er for  $2  per  week.  Bernard  Morrall  testi- 
fied that,  while  their  mother  was  at  Beas- 
ley's, Charles  came  to  Morris  from  Chicago 
and  said  he  could  not  take  care  of  bis  mother 
any  more;  that  his  wife  objected;  that  he 
said  If  he  (Bernard)  would  take  her  and  care 
for  her  he  could  have  the  homestead  place, 
and  that  in  pursuance  of  that  agreement  he 
took  bis  mottier  to  bis  bonae  in  June,  1902,  and 
kept  her  until  her  death,  In  January  follow- 
ing, and  paid  doctor  bills  and  funeral  expens- 
es, amounting  to  $66.50.  Charles  denied  there 
was  ever  any  such  agreement  made,  and, 
while  no  one  else  testified  to  knowing  any- 
thing about  any  such  agreement,  other  facts 
and  drcTunstances  proven,  to  say  tbe  least, 
tended  as  strongly  to  corroborate  Charles  as 
they  did  Bernard.  Obe  evidence  upon  this 
question  Justified  tbe  conclusion  that  the  al- 
leged agreement  had  not  been  proven.  Nor 
can  we  say  tbe  finding  of  tbe  cbancellor  that 
Charles  was  ready  and  willing  and  offered 
to  take  his  mother  to  bis  home  in  Chicago 
and  care  for  her,  and  that  it  was  not  bis 


abandonment  of  her  or  refusal  to  take  care 
of  her  that  caused  her  to  remain  at  Bernard's, 
was  clearly  contrary  to  the  weight  of  the 
evidence.  It  Is  not  a  matter  of  surprise  that 
after  Charles  had  cared  for  his  mother  more 
than  twelve  years  in  her  helpless  condltloB, 
remaining  so  constantly  with  her  during  all 
that  time  when  be  was  not  at  'work,  that,  as 
said  by  one  witness;  he  never  attended  a 
dance,'  ball  game^  or  other  place  of  amuse- 
ment; the  court  held  the  evidence  insuffl- 
clent  to  prove  that  he  then  abandoned  and 
refused  to  care  for  her.  Tbe  court  found 
that  Bernard  had  paid  doctor  Irills  and 
funeral  e3:x>en8es  amounting  to  $S4,  and  that 
he  was,  entitled  to  $10Q  compensation  for 
care  and  attendance  upon  Mrs.  Morrall  from 
June  18,  1902,  to  January  7,  1903,  and  or- 
dered Chdrles  to  pay  these  sums.  Previous 
to  beginning  tbe  suit  Charles  had  offered 
Bernard  a  larger  sum,  but  he  refused  to  ac- 
cept it  We  see  no  reason  he  has  for  com- 
plaining of  the  decree,  and  we  cannot  say 
that  under  the  evidence  the  court  was  not 
Justified  In  finding  that  Charles  had  sub- 
stantially compiled  with  the  terms  of  the 
will  and  was  therefore  entitled  to  tbe  prem- 
ises. The  decree  Is  therefore  aflSrmed. 
Decree  afiSrmed. 


(ue  III.  my 
McINTYRB  V.  HAJEIT7. 
(Supreme   Court   of  Illinois.     Dec.    15,   1908.) 

1.  Watibs  and  Watkb  CouBSEa  (8  137*)— Li- 
censes FOB  DrrcHES— Rbvocabilitt. 

A  parol  permission  of  an  owner  of  land  for 
a  drainage  ditch,  through  the  land  is  a  mere 
license  revocable  at  the  will  of  the  owner,  though 
the  ditch  has  been  dug  and  maintains  in  re- 
liance on  the  permission. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {  185;   Dec.  Dig.  { 
157.*]        , 

2.  Watkbs  and  Wateb  Ooubsks  (J  157*)— Li- 
censes roB  Ditches— Revocation. 

A  revocal>le  license  for  a  drainage  ditch 
through  the  land  of  the  liceiiser  is  revolEed  by  a 
oonveyanee  of  ttie  land,  executed  prior  to  the 
act  of  1889,  relatine  to  drainage  ditches  con- 
structed by  mutual  license  or  agreement  of  the 
owneis  of  adjacent  lands. 

[Bd.  Note^-For  other  oases,  see  Waters  and 
Wnter  Courses,  Cent  Dig.  |  186;  Dec  Dig.  i 
157.*]  —»   .         .  -•   . 

3.  Watebs  and  Wateb  Coubses  (|  157*)— Li- 
censes roB  DrrcHES— Revocation. 

An  owner  of  land  permitted  plaintiff  to 
constmct  through  the  land  a  dismage  ditch 
along  the  line  of  a  natural,  depression.  The 
dirt  was  to  be  thrown  back  from  the  banks  of 
tbe  ditch  so  as  not  to  obstruct  the  flow  of  the 
surface  water  into  the  ditch.  Plaintiff  concen- 
traited  the  waters  from  his  land  through  a  sys- 
tem of  tile  drains  into  the  ditch,  and  discharg- 
ed them  through  the  ditch  on  the  owner's  land. 
Tlie  ditch  was  dug  by  plaintiff,  who,  at  his 
own  expense,  built,  as  be  agreed,  a  bridge  across 
it  for  the.owner's  convenience  at  a  point  desig- 
nated by  the  owner.  It  was  not  shown  that 
any  water  was  carried  off  the  owner's  land  by 
the  ditch,  and  plaintiff  was  the  only  person  bene- 
fited by  it    Held  to  show  a  mere  license  for  the 
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benefit  of  plaintiff,  which  license  was  revoked 
by  the  owner  conveying  the  land  prior  to  the 
act  of  1889,  relating  to  drainage  ditches  con- 
structed by  mutual  license  or  agreement  of  the 
owners  of  adjacent  lands. 

WEM.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  i  186 ;   Dec.  Dig.  § 
167.»] 

4.  Waters  ahd  Waxbb  Codrses  (8  157*)— 
Private  Rights  or  Dbainagb— Statotes— 

CONSTBUCTION. 

Act  June  4,  1889  (Laws  1889,  p.  116)  pro- 
viding that,  when  a  drain  has  been  construct- 
ed by  mutual  license  or  agreement  of  the  own- 
ers of  adjoining  lands,  the  drain  shall  be  deem- 
ed one  for  the  mutual  benefit  of  all  the  lands, 
etc.,  applies  to  ditches  nnder  licenses  and  agree- 
ments in  effect  when  the  act  became  a  law,  and 
such  as  mi^ht  thereafter  be  made,  and  it  does 
not  revive  licenses  revoked  before  the  act  went 
into  effect. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  185;  Dec.  Dig.  i 
157.*] 

5.  Waters  and  Water  Cottbbes  (§  157*) — 
Private  Rights  of  Drainage— Statutes — 
Construction— Validitt. 

Act  June  4,  1889  (Laws  1889,  p.  116),  re- 
lating to  drains  constructed  by  mutual  license 
or  agreement  of  the  owners  of  adjacent  lands, 
if  construed  to  revive  licenses  revoked  t>efoTe 
the  act  went  into  effect,  would  violate  the  con- 
stitutional rights  of  the  landowners. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i  185;   Dec.  Dig.  § 

Appeal  from  Clrenlt  Court,  La  Salle  (boun- 
ty;   Edgar  Eldredge,  Judge. 

Snit  by  Nathaniel  Mclntyre  against  James 
Harty.  From  a  decree  for  complainant  ren- 
dered after  the  overruling  of  a  demurrer  to 
the  bill,  defendant  appeals.  Reversed  and 
remanded. 

L.  W.  Brewer  and  Lester  H.  Strawn,  for 
m)pellant  McDougall  &  (Chapman,  for  ap- 
pellee, 

FARMER,  J.  This  Is  an  appeal  from  a 
decree  of  the  circuit  court  of  La  Salle  Coun- 
ty awarding  an  injunction  on  a  bill  filed  by 
appellee  against  appellant.  Tlie  bill  alleged 
that  appellee  was  in  1883  the  owner  of  cer- 
tain lands  in  La  Salle  county,  and  that  one 
.  James  P.  Clark  was  the  owner  and  In  pos- 
session of  an  80-acre  tract  joining  appellee's 
land  on  the  east,  and  tliat  on  or  about  the 
28th  day  of  February,  1889,  Clark  sold  and 
conveyed  his  said  land  to  James  Harty,  who 
was  made  defendant  to  Ox^  bill  and  Is  ap- 
pellant here.  It  was  further  alleged  that 
while  Clark  was  the  owner  of  said  land  he 
and  appellee  ehtered  Into  an  oral  agreement 
by  which  Clark  gave  appellee  the  right  to 
make  an  open  ditcb  across  a  part  of  bis 
land,  of  such  width  and  depth  as  might  be 
necessary  to  receive  and  carry  freely  water 
from  the  termination  of  a  tile  drain  then 
about  to  be  laid  by  appellee  upon  his  land; 
that  the  ditch  was  to  be  along  a  line  of  nat- 
ural depression  or  old  prairie  water  course 
to  the  most  ccmvenlent  point  of  discbarge 
into  a  large  pond  or  slough  near  the  cmter 


of  Clark's  said  land;  that  It  was  agreed  be- 
tween the  parties  that  the  dirt  taken  from 
the  ditch  in  its  construction  should  be  spread 
far  enough  back  from  the  bank  not  to  pre- 
vent surface  water  from  flowing  Into  the 
ditch,  and  that  appellee  should  construct  a 
bridge  across  said  ditch  at  a  place  to  be 
designated  by  Clark,  sufficient  for  said  Clark 
to  cross  upon  in  the  cultivation  of  his  land; 
that  In  1883  appellee  laid  a  system  of  tile 
on  a  part  of  his  land,  converging  at  a  point 
where  the  water  was  discharged  into  a  natu- 
ral depression  or  old  prairie  water  course 
near  the  west  line  of  Clark's  land;  and  that 
in  said  year  of  1883,  pursuant  to  the  agree- 
ment with  Clark  and  with  his  knowledge, 
appellee  constructed  an  open  ditch  from  the 
point  where  the  water  was  discharged  from 
his  tile  drain  along  the  said  natural  depres- 
sion, in  an  easterly  and  northerly  direction, 
through  and  across  a  portion  of  Clark's  land, 
to  the  pond  or  slough  near  the  middle  there- 
of. The  blU  alleged  that  the  ditch  at  the 
surface  was  of  a  width  of  about  16  feet,  and 
was  of  sufficient  depth  to  draw  the  wat^ 
from  the  place  of  its  discharge  through  ap- 
pellant's tile  and  carry  it  into  the  pond  or 
slough  on  Clark's  land;  that  in  constructing 
it  the  dirt  was  thrown  back  from  the  banks 
so  as  to  not  obstruct  the  flow  of  surface  wa- 
ter into  the  ditcb,  and  afterwards  the  ap- 
pellee built  a  bridge  across  it  at  tlie  point 
designated  by  Clark;  that  after  the  ditch 
was  completed  the  water  from  appellee's 
land  flowed  through  it  freely,  and  was  dis- 
charged into  the  pond  or  slough  upon  Clark's 
land,  but  that  since  that  time  the  ditch  lias 
become  partially  filled  and  obstructed  by 
dirt  washing  into  it,  and  by  grass,  weeds, 
and  willows  growing  upon  the  banks  and  in 
the  line  of  the  ditcb,  and  by  reason  of  cut- 
ting willows  down  and  laying  them  across 
the  ditch,  thereby  damming  the  water  in  the 
appellee's  tile  so  that  for  a  long  time  it  has 
not  fully  and  freely  flowed  through  said 
open  ditch  into  the  pond  on  appellant's  land; 
that  appellee  desired  to  clean  it  out  and  re- 
store it  to  its  original  depth  substantially 
the  same  as  when  it  was  first  constructed, 
but  appellant,  who  is  now  the  owner  of  the 
land,  refuses  to  allow  this  to  be  done,  and 
refuses  to  allow  appellee  to  enter  upon  bis 
premises  for  that  purpose,  by  reason  where- 
of appellee  claims  he  has  suffered,  and  con- 
tinues to  suffer,  great  and  irreparable  dam- 
age. The  bill  pi^ayed  for  a  writ  of  summons 
in  chancery  and  a  writ  of  injunction  re- 
straining appellant  from  in  any  manner  in- 
terfering with  appellee  in  entering  upon  the 
premises  and  cleaning  out  said  ditch  and  re- 
moving obstructions  therefrom.  Appellant 
demurred  to  the  bill,  but  the  court  overruled 
the  demurrer,  and,  appellant  abiding  there- 
by and  falling  to  answer,  a  decree  was  en- 
tered awarding  the  writ  of  injunction. 
Appellee's  contention  is  that  the  ditch  was 
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constructed  in  1883  by  mutual  agreement 
between  blmself  and  Clark,  who  then  owned 
the  land  now  owned  by  appellant ;  that  there 
was  never  any  revocation  of  the  license  or 
agreement  by  Clark  while  be  owned  the 
land,  nor  by  appellant  within  one  year  after 
the  taking  effect  of  the  act  of  June  4,  1889 
(I<aw8  1889,  p.  116),  in  regard  to  ditches  con- 
structed by  mutual  consent  of  the  parties, 
and  that  appellee  has  a  perpetual  easement 
in  appellant's  land  for  the  purpose  of  drain- 
ing his  water  through  said  open  ditch,  with 
a  right  to  enter  upon  said  land  for  the  pur- 
pose of  repairing  and  cleaning  out  said  ditch. 

Section  1  of  the  act  of  1889  provides  that 
wboieTer  any  ditch  or  drain  had  been  or 
Bhoold  thereafter  be  constructed  by  mutual 
license,  consent,  or  agreement  of  the  owners 
of  adjoining  lands,  so  as  to  make  a  continu- 
ous line  upon  or  across  the  lands  of  the  sev- 
eral owners,  such  drain  should  be  held  to  be 
a  drain  for  the  mutual  benefit  of  all  the 
lands  BO  interested  therein.  Section  S  pro- 
vides that  drains  so  constructed  shall  not  be 
filled  up  or  obstructed  without  the  consent  of 
ail  the  parties.  Said  section  also  provides 
tliat  the  license,  consent,  or  agreement  men- 
tioned  in  the  act  need  not  be  In  writing,  but 
sliall  t>e  valid  and  binding  If  in  parol.  Sec- 
tion 4  provides  that  the  act  shall  not  liave 
tlie  effect  to  deprive  any  owner  of  the  right 
lie  nuy  have  under  existing  laws  to  revoke 
any  parol  license  before  made  for  the  con- 
struction of  a  drain  across  hia  lands,  bat 
the  right  to  make  such  revocation  is  requir- 
ed to  l>e  exercised  and  suit  to  enforce  the 
same  commenced  within  one  year  from  the 
time  the  act  takes  effect,  otherwise  the  right 
to  make  such  revocation  is  forever  barred. 

The  appellant  contends  that  when  Clark 
sold  the  land  to  him,  several  months  before 
the  act  of  1889  went  into  effect,  the  sale 
operated  as  a  revocation  of  the  license  by 
Qartc,  and  that  there  was  therefore  no  li- 
coise  In  existence  to  be  revoked  by  appel- 
lant after  the  act  of  1889  went  into  effect 
The  permission  given  the  appellee  by  Clark 
to  dig  the  ditch  through  a  part  of  his  land 
was  a  mere  license,  and  was  revocable  at  the 
will  of  tlie  licenser.  Woodward  v.  Seely,  11 
111.  167,  60  Am.  Dec.  445,  and  subsequent 
cases  following  the  rule,  therein  announced. 
The  statute  of  188B  not  being  in  effect  at  the 
time  of  the  sale  from  Clark  to  appellant, 
the  conveyance  operated  to  revoke  the  li- 
cense. Forbes  v.  Balenseifer,  74  111.  183; 
Wessels  v.  Oolebank,  174  111.  618,  61  N.  B. 
638;  Kamphouse  v.  Oaffner,  73  111.  463; 
Lambe  v.  Manning,  171  IlL  612,  49  N.  B.  609. 

There  is  no  all^atlon  in  the  bill  from 
wUch  it  appears  that  the  ditch'  was  of  any 
benefit  to  appellant's  land.  It  is  contmded 
in  appellee's  argument  that  the  averment 
tliat  the  dirt  was  to  be  thrown  back  from 
the  banks  so  as  to  not  obstruct  the  flow  of 
surface  water  into  the  ditch  is  an  averment 
that  appellant's  land  was  benefited.  The  bill 
alleges  that  the  ditch  was  constructed  along 


the  line  of  a  "natural  depression  or  old  prai- 
rie  water  course."  Unless  obstructed  in 
some  way,  surface  water  would  naturally 
fiow  into  this  depression  or  water  course 
before  the  ditch  wds  constructed,  and  we 
cannot  infer  from  the  allegation  that  the 
dirt  taken  out  of  the  ditch  was  to  be  so 
placed  as  not  to  obstruct  the  water  from 
flowing  into  It  is  equivalent  to  an  all^ation 
that  the  ditch  was  a  benefit  to  appellant's 
land.  It  does  not  appear  from  the  allega- 
tions of  the  bill  that  any  water  was  carried 
off  of  appellant's  land  by  the  ditch.  It  was 
carried  to  a  pond  or  slough  near  the  middle 
of  appellant's  land  and  there  discharged. 
Appellee  concentrated  the  waters  from  his 
land  through  a  system  of  tile  drains  into 
this  ditch,  and  discharged  them  through  it 
Into  and  upon  appellant's  land.  It  does  not 
appear  from  the  bill  that  Clark  did  anything 
whatever  in  the  construction  of  the  ditch, 
but  the  work  was  wholly  done  by  appellee, 
who  at  ills  own  expense  agreed  to,  and  did 
build  a  bridge  across  it  for  Clark's  conven- 
ience in  cultivating  his  land,  at  a  point  des- 
ignated by  Clark,  and  there  was  no  mutual 
benefit  resulting  to  the  parties  from  the  con- 
struction of  the  ditch,  but  appellee  appears 
to  have  been  the  only  person  benefited  by  it 
The  case  made  by  the  bill  is  one  of  a  mere 
license  for  the  benefit  of  the  licensee,  and 
was  revoked  by  the  sale  of  the  land  to  ap- 
pellant before  the  act  of  1889  was  in  effect 
Great  reliance  is  placed  on  Wessels  v. 
Colebank,  supra,  by  appellee.  That  was  an 
action  of  trespass  quare  dausum  freglt 
against  the  defendants  for  breaking  and  en- 
tering the  plaintiff's  close.  Defendants  filed 
a  special  plea  averring,  in  substance,  that  in 
1887  a  number  of  landowners  adjoining  the 
property  owned  by  defendants  at  the  time 
of  the  commission  of  the  supposed  trespass- 
es, by  mutual  license,  consent,  and  agreement 
constructed  an  oiten  drain  over  and  across 
the  land  of  the  plaintiff,  which  was  then 
the  property  of  one  Egley,  who  joined  in  the 
construction  and  maintenance  of  the  drain 
for  the  benefit  of  bis  own  land;  that  said 
drain  had  ever  since  then  been  maintained, 
cleaned  out  and  repaired  by  the  town  au- 
thorities and  the  landowners  affected,  and 
that  this  was  done  with  the  license  and  con- 
sent of  the  owner  of  the  plaintiff's  close; 
that  neither  Bgley  nor  any  of  his  grantees, 
prior  to  July  2,  1890,  ever  revoked  the  parol 
license  given  in  1887,  and  that  thereby  the 
drain  became  and  was,  prior  to  July  3,  1890, 
and  continued  to  t>e  accordhig  to  the  stat- 
ute, a  continuous  open  drain  for  the  mutual. 
t>eneflt  of  all  the  lands  affected.  A  demur- 
rer was  sustained  to  that  plea,  and  defend- 
ants abided  by  their  plea.  This  court  held 
the  plea  stated  a  good  defense,  and  that  the 
trial  court  erred  in  sustaining  a  demurrer 
to  it  There  is  a  very  clear  distinction  be- 
tween ttiat  case  and  this  one.  There  was 
no  averment  in  the  plea  in  the  Wessels  Cose 
that  the  owner  of  the  land  in  1887  conveyed 
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it  prior  to  tbe  takln;  effect  of  tbe  act  of 
1889.  It  appears  from  tbe  plea  that  at  the 
time  the  ditch  was  constructed  the  plalntltTs 
land  belonged  to  Egley,  bat  when  It  was  con< 
veyed  to  the  plaintiff  dbes  not  appear.  It 
further  appears  from  the  plea  that  the  ditch 
had  been  maintained,  cleaned  out,  and  re- 
paired, from  the  time  of  its  construction, 
partly  by  the  owners  of  the  land  affected  and 
with  their  license  and  consent  The  case 
made  by  the  plea  Is  one  where  a'  ditch  for 
the  mutual  benefit  of  the  parties  existed  by 
their  mutual  license,  consent,  and  agreement 
when  tbe  act  of  1889  went  Into  effect  and 
was  not  reroked  within  one  year  thereafter. 
Here  It  appears  from  the  bill  that  the  11- 
cense  to  appellee  was  revoked  before  the  act 
of  1889  went  Into  effect  There  was  there- 
fore no  license  to  revoke  after  tbe  act  of 
1889  became  a  law,  and  there  Is  no  allega- 
tion In  the  bin  that  appellant  In  any  way, 
after  he  became  the  owner  of  the  Clark  land, 
ever  recognized  the  right  of  appellee  to 
maintain,  or  have  maintained  or  kept  In  re- 
pair, the  ditch  through  his  land.  On  the  con- 
trary, he  obstructed  It  by  cutting  and  throw- 
ing willow  trees  Into  It  When  this  was 
done  does  not  appear  from  the  averments  of 
the  bill.  It  was  not  the  purpose  of  the  act  of 
18B9  to  revive  licenses  for  the  construction 
of  ditches  that  had  been  revoked  before  the 
act  went  Into  effect.  The  Legislature  would 
have  no  constitutional  right  to  enact  such 
a  law.  The  purpose  of  the  act  was  to  apply 
to  ditches  constructed  by  license  and  mutual 
agreement  between  tbe  parties,  where  such 
license  and  agreement  were  In  effect  at  the 
time  the  act  became  a  law,  and  sach  iis 
might  thereafter  be  made.  Any  other  con- 
■tmction  would  violate  the  constitutional 
rights  of  the  landowners.   ' 

We  are  of  opinion  that  under  tbe  aver- 
ments of  this  bill  appellee  has  no  right  to 
Insist  on  cleaning  ont  and  keeping  the  ditch 
open  on  the  ground  that  under  the  law  it 
Is  a  drain  for  the  mutual  benefit  of  tbe  lands 
Interested  and  was  constructed  by  the  mu- 
ttial  license,  consent  and  agreement  of  the 
owners  of  the  adjacent  lands,  and  that  such 
license  is  still  in  force  and  effect 

The  demurrer  to  the  bill  should  have  been 
sustained,  and  for  the  error  In  overruling  It 
the  decree  of  the  circuit  court  Is  reversed 
and  the  cause  remanded,  with  directions  to 
sustain  the  demurrer. 

Reversed  and  remanded,  with  directions. 


(BT  in.  348) 

PEOPLB  V.  FBIN6ERQ  et  al. 

(Supreme  Court  of  Illinois.    Dec.  1.?,  1908.) 

1.  Receivino  Stoucn  Goods  ({  1*)— Natubk 
OF  Offense. 

Under  Cr.  Code,  H  2S9,  241,  prohibiting 
the  receiving  or  baying  of  stolen  property  or 
aiding  in  concealing  ttie  same,  with  knowledge 


that  it  haM  been  stolen,  such  olfehsa  is  a  snb- 
stantive  crime,  subject  to  pnnishment  witboat 
reference  to  the  trial  or  conviction  of  the  person 
committing  the  larceny. 

[Ed.    Note. — For   other   cases,    see    Receiving 
Stolen  Goods,  Cent  Dig.  {  3 ;   Dec.  Dig.  1 1-*] 

2.  Receivino  Stolen  Goods  (J  !•)— Acces- 
sory Bevobe  the  Fact. 

When  the  i>roof  showed  that  defendant,  in- 
dicted for  receiving  stolen  goods,  was  also  an  ac- 
cessory before  the  fact  but  was  not  present  at 
the  actual  c(niverslon  of  the  goods  by  the  thief, 
tl>e  defendant  could  be  held  for  receiving,  the 
offense  of  larceny  being  so  distinct  from  that 
of  receiving  that  one  cannot  merge  into  the 
other,  nor  the  defendant's  conviction  of  the  one 
prevent  a  conviction  of  the  other. 

[Ed.   Note.— For   other  cases,   see   Receiving 
Stolen  Goods,  Cent.  Dig.  {{  1>  3;    Dec.  Dig. 

3.  CsiuiNAL  Law  ({  510*)— Bvidenck  ot  Ao- 

OOJfPLICES— StJFnCIENOT. 

The  rule  that  the  uncorroborated  testimony 
of  accomplices  is  insnfficient  to  sustain  a  con- 
viction does  not  obtain  in  Illinois. 

[Ed.    Note. — For    other   cases,    see    Criminal 
Lawj  Cent.  .Dig.   |{  1124-1126;    Dee.  Dig.  { 

4.  Cbiminai,  Law  (5  1159*)— Warr  of  Ebbob 
—Review  of  Evidence. 

A  conviction  will  only  be  set  aside  on  a 
writ  of  error,  because  unsustained  by  the  evi- 
dence, when  from  a  careful  consideration  of  the 
whole  testimony  it  is  not  sufficient  to  show  gnilt 
[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  t{  8074-3076;  Dec.  Dig.  » 
1159.*] 

6.  Cbiuinal   Law   ({   761*)— iNsiBuotnoHS— 
AssuiCED  Facts. 

In  a  prosecution  for  receiving  stolen  goods, 
an  instruction  that  if  it  appears  from  the  evi- 
dence beyond  a  reasonable  doubt  tliat  the  cir> 
cumstancies  present  and  maziifest  to  the  defend- 
ant at  the  time  of  the  acceptance  of  the  goods 
in  question  w6re  sucli  as  would  have  Induced 
him  or  any  'man  of  oidinaiy  observation  to 
believe,  and  that  he  did  believe  and  know,  that 
the  goods  were  stolen,  etc,  be  might  be  convict- 
ed, was  Erroneous  as  assuming  that  defendants 
had  received  the  stolen  goods. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec  Dig.  i  761.*] 

a  Cbixinai,  Law  (|  761*)— BsBoiraouB  Is« 

BTBTTCnONB— PbBJUDICE. 

Where,  in  a  prosecution  for  receiving  stolen 
goods,  the  evidence  was  conflicting  on  the  ques- 
tion as  to  whether  defendants  in  fact  received 
any  stolen  property  as  alleged,  an  instruction 
which  assumed  that  defendant  had  done  so  was 
prejudicial,  and  its  effect  was  not  neutralized  by  • 
the  rule  that  the  instructions  should  t>e  consid- 
ered as  a  series,  nor  by  a  provision  that  for  the 
necessary- elements  to  establish  guilt  other  than 
knowledge,  the  jury's  attention  was  directed  to 
otlier  instructions. 

[Ed.    Note.— For   other   eases,    see    Criminal 
Law,  Dee.  Dig.  i  761.*] 

7.  Witnesses  (S  406*)— Contbadictiok. 

Where  defendant  in  a  prosecution  for  re- 
ceiving stolen  pig  iron  testified  that  he  had 
never  had  any  pig  iron  in  his  possession,  evi- 
dence that  on  one  occasion  be  sought  to  sell  pig 
iron  to  witness  which  he  said  he  expected  to 
receive  from  Indiana  was. competent  to  contra- 
dict him. 

[Ed.   Note. — For   other  cases,  see   Witnesses, 
Cent.  Dig.  §§  1276,  1277;  Dec.  Dig.  §  406.*] 

Error  to  Criminal   Court   Cook   County; 
Theodore  Brentano,  Judge. 


•For  other  casei  see  ume  topic  and  lection  NUMBER  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Reporter  Indexes 
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Samael  Felnberg  and  anotber  were  con- 
victed of  receiving  stolen  pig  iron,  and  they 
bring  error.    Reversed  and  remanded. 

James  T.  Brady  and  Edwin  J.  Raber,  for 
plalntUfB  in  error.  W.  H.  Stead,  Atty.  Gen., 
and  Jobn  J.  Healy,  State's  Atty.  (Hobart  P. 
Tonng,  of  oonnsel),  for  the  People, 

OARTER,  J.  Plaintiffs  In  error  were  in- 
dieted  in  the  criminal  court  of  Ciook  county 
on  the  charge  of  unlawfully  buying  and  re- 
ceiving e^OOO  pounds  of  pig  iron,  of  the  valne 
of  one  cent,  a  pound,  knowing  that  It  had 
been  stolen.  They  were  found  guilty  In  said 
court  and  sentenced  to  the  penitentiary,  and 
the  case  is  brought  here  by  writ  of  error. 

The  Crane  Company  is  a  corporation  doing 
business  at  219  Jefferson  street,  Chicago,  and 
handles  large  quantities  of  pig  iron.  Wil- 
liam Gallagher  and  Peter  Brlody  were 
teamsters  for  the  company  during  the  year 
1006;  their  principal  duty  being  to  haul  pig 
Iron  from  -  the  railways  to  the  foundry. 
PlalntUTs  in  error  during  that  year  were 
partners,  engaged  in  the  scrap  iron  and  met- 
al business  at  197  West  Taylor  street,  in 
Chicago.  Gallagher  testified  that  some  time 
In  August,  1905,  while  he  was  hauling  a  load 
of  pig  Iron  belonging  to  the  Crane  Company, 
the  plaintiff  in  error  Shaffer  met  him  on 
the  street  and  asked  him  if  he  did  not  wish 
to  get  rid  of  a  part  of  the  load;  that  be  re- 
plied that  be  did  not  mind  if  he  did,  and 
was  directed  by  Shaffer  to  drive  through  an 
alley  and  Into  the  rear  of  the  plaintiffs  In 
error's  place  of  business  on  Taylor  street; 
that  Shaffer  opened  the  gates  and  witness 
threw  out  several  pieces  of  pig  iron,  for 
which  he  was  paid  by  Felnberg  a.  dollar, 
which,  npon  his  objection,  was  Increased  to 
$1.50.  .  Gallagher  further  testified  that  from 
August  to  December  21,  1905,  at  least  four 
or  five  different  times  he  drove  a  load  of  pig 
iron  into  the  rear  of  plaintiffs  in  error's 
yard  and  sold  a  few  pieces  of  the  Iron,  get- 
ting from  $1  to  $2  a  time;  that  he  knew 
that  Brlody  during  these  months  did  the  same 
thing,  and  on  various  trips  they  were  to- 
gether; that  on  December  22,  1906,  they 
were  driving  together  from  the  railway 
yards,  each  with  a  load  of  pig  ircn;  that 
some  two  blocks  away  fron^  plaintiffs  in  er- 
ror's place  of  business  they  left  one  of  the 
wagons  and  drove  with  the  other  through 
the  alley  to  the  rear  of  plaintiffs  in  error's 
yard  and  sold  the  entire  load,  receiving 
therefor  $10  from  plaintiffs  in  error,  the  iron 
being  unloaded  Into  a  manure  pile  In  the 
yard,  and  covered  up.  He  further  stated 
tbaf  Brlody  left  the  yard  before  he  did,  and 
drove  the  other  load  of  Iron  down  and  un- 
loaded It  at  the  Crane  Company's  plant,  and 
that  he  waited  pn  the  street  with  his  empty 
wagon  until  Brlody  came,  and  then  they 
went  for  another  load.  Brlody  also  testified 
for  the  state  and  agreed  substantially  with 
the  testimony  of  Gallagher.  They  both  also 
testifled  that  plalntlfC  In  error  Felnberg  gave 


Gallagher  a  bottle  of  wine  and  Brlody  a  box 
of  cigars  for  a  Christmas  present  In  De- 
cember, 1905.  The  testimony  shows  that 
Gallagher  had  been  employed  by  the  Crane 
Company  for  about  four  years  previous  to 
December  22,  1906,  and  left  in  February, 
1006;  that  Brlody  had  been  in  its  employ 
about  20  years  previous  to  December  22, 
1905.  Some  time  in  1006  plaintiffs  in  error 
dissolved  partnership.  Brlody  testified  that 
in  November,  1906,  he  went  to  107  West 
Taylor  street  with  a  wagon  load  of  pig  Iron 
and  was  told  by  Felnberg  to  drive  out  at 
once,  that  he  did  not  want  to  buy  any  pig 
iron,  and  that  witness  then  drove  out  and 
took  the  Iron  to  the  Crane  Company.  Short- 
ly thereafter,  on  the  same  day,  he  was  call- 
ed into  the  office  of  the  company,  and,  hav' 
Ing  been  accused  of  having  taken  and  dis- 
posed of  pig  iron  at  various  times,  confess- 
ed to  the  facts  as  above  stated,  and  was 
then  discharged.  Gallagher  was  thereafter 
called  In,  and  he  also  admits  that  be  con- 
fessed to  the  entire  transactions,  the  same 
as  he  testified  on  this  proceeding.  The  state 
also  proved  by  one  Novatny  that  he  had 
been  employed  by  the  Bar  Foundry  Company 
In  Chicago,  and  that  during  November,  1006. 
he  had  a  conversation  with  Felnberg  in 
which  the  latter  offered  to  sell  the  Bar 
Foundry  Company  some  pig  Iron  which  he 
claimed  hs  expected  to  obtain  .from  Indiana, 
but  that  no  pig  iron  was  ever  sold  or  deliv- 
ered by  said  Felnberg  to  said  cqmpany. 
Felnberg  testified  that  he  had  never  seen 
Brlody  until  the  occasion  In  November,  1906, 
when  he  drove  in  the  yard  and  wanted  to 
sell  pig  iron  and  was  ordered  out,  and  that 
he  had  never  seen  Gallagher  until  the  time 
of  the  trial,  and  that  he  bad  never  bought 
any  pig  iron,  either  on  December  22,  1005— 
the  time  charged  in  the  indictment — or  at 
any  other  time,  from  either  of  them.  Shaffer 
testified  that  he  had  never  seen  either  of  the 
defendants  until  the  trial  and  that  he  had 
never  bought  any  pig  Iron  from  either  of 
them.  The  bookkeeper  of  the  firm.  Miss  An- 
na Sandlers,  testified  that  she  was  working 
for  them  In  their  oflJce  during  1905,  and  that 
the  office  window  was  so  situated  that  she 
could  see  Into  the  yard;  that  she  was  there 
during  the  day  of  Decembw  22,  1005,  and 
did  not  see  either  Brlody  or  Gallagher, .  or 
anyone  else,  drive  In  with  a  load  of  pig  Iron 
on  that  day  or  any  other  day  during  that 
year.  Several  witnesses  testified  as  to  the 
previous  good  reputation  of  both  plaintiffs 
in  error,  and  no  attempt  was  made  by  the 
state  to  show  the  contrary. 

Plaintiffs  in  error  contend  that  there  is  a 
variance  between  the  indictment  and  the 
proof;  that,  even  admitting  the  testimony  of 
Brlody  and  Gallagher  to  be  true,  it  shows 
that  the  plaintiffs  In  error  were  guilty  of 
larceny,  and  not  of  receiving  stolen  property. 
Und^r  sections  239  and  211  of  the  Criminal 
Code,  the  offense  of  re<^vlng  or  buying  sto- 
len property,  9r  aiding  of  oonoealing  the 
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same,  for  gain,  or  to  prevent  the  owner  from 
repossessing  himself  thereof,  with  knowledge 
that  It  has  been  stolen,  is  made  a  substan- 
tive crime  and  subject  to  ptinlshment,  with- 
out reference  to  the  trial  or  conviction  of 
the  person  committing  the  larceny.  Hugglns 
V.  People,  135  111.  243,  25  N.  B.  1002,  25  Am. 
St  Rep.  357.  The  argument  Is  made  that 
the  proof  shows,  If  It  proves  anything,  that 
Pelnberg  and  Shafter  planned  the  taking  of 
the  property  before  Its  conversion,  and  that, 
therefore,  if  the  state's  testimony  were 
true,  they  were  guilty  of  larceny  as  princi- 
pals, or  at  least  as  accessories  before  the 
fact,  and  were  not  guilty  of  the  offense  of 
receiving  stolen  property;  that  the  prlncl- 
clpal  cannot  be  held  as  receiver,  as  one  can- 
not be  guilty  of  receiving  stolen  goods  from 
himself.  2  Bishop  on  New  Crim.  Law,  g 
1140.  The  evidence  Is  not  entirely  dear  re- 
garding the  load  alleged  to  have  been  sold 
on  December  22,  1905,  as  to  whether  there 
was  any  previous  talk  that  day  before  the 
load  was  drawn  Into  the  yard.  Gallagher 
says  that  Felnberg  and  Shaffer  suggested 
some  days  before  that  a  whole  load  be  sold, 
and  that  he  then  said  It  was  too  risky. 
Briody  testified  that  they  went  in  and  talk- 
ed first  with  the  plaintiffs  in  error  and  then 
drove  In  with  one  of  the  loads  afterwards. 
We  think  it  may  be  fairly  said  from  this 
record  that  Gallagher  and  Briody  were  the 
only  ones  that  werel  guilty  of  larceny  of  the 
load  in  question,  and  that  the  conversion 
took  place  when  they  started  to  drive  out  of 
their  direct  route  into  the  alley  and  towards 
the  premises  of  the  plalntlTTs  in  error.  Be 
that  as  It  may,  we  think  the  correct  rule  la 
laid  down  in  1  "Wharton  on  Criminal  Law 
(9th  Ed.)  i  986,  that  when,  on  indictment  for 
receiving  stolen  property,  the  proof  shows 
that  the  defendant  was  also  an  accessory 
before  the  fact,  but  was  not  present  at  the 
actual  time  of  the  conversion  of  the  goods,  in 
such  case  the  defendant  can  be  held  for  re- 
ceiving stolen  property;  the  offense  of  lar- 
ceny being  BO  distinct  from  that  of  receiving 
stolen  goods  that  one  cannot  be  held  to 
merge  In  the  other,  nor  the  defendant's  con- 
viction of  one  be'  incompatible  with  convic- 
tion of  the  other.  State  v.  Coppenburg,  2 
Strob.  (S.  C.)  278;  25  Cya  69.  On  this  rec- 
ord we  do  not  think  there  Is  any  variance 
between  the  indictment  and  the  proof. 

The  plaintiffs  In  error  also  insist  that  the 
only  evidence  against  them  was  that  of  self- 
confessed  accomplices,  and  that,  therefore. 
It  was  not  suffideltt  to  Justify  a  conviction. 
While  it  has  been  held  in  some  Jurisdictions 
that  the  uncorroborated  testimony  of  accom- 
plices could  not  sustain  a  conviction  (1  Whar- 
ton on  Crim.  Law  [9th  Ed.]  i  982a),  still  in 
this  state  a  contrary  rule  has  been  laid 
down  (Friedberg  v.  People,  102  111.  160). 
The  authorities,  however,  agree  that  such 
evidence  Is  liable  to  grave  suspicion  and 
should  be  acted  upon  with  the  utmost  cau- 
tion.   Hoyt  T.  People;  140  IlL  688,  30  N.  B. 


315,  16  L.  R.  A.  239.  Whether  the  evidence 
Is  sufficient  to  sustain  a  conviction  is  large- 
ly a  question  for  a  Jury,  and  it  Is  only 
when  the  court  Is  satisfied,  from  a  careful 
consideration  of  the  whole  testimony,  that 
it  is  not  sufficient  to  sustain  the  guilt  of 
the  accused  that  It  will  Interfere  with  the 
verdictJ  of  a  Jury  on  that  ground,  McCoy  v. 
People,  175  111.  224,  51  N.  EJ.  777;  Miller  v. 
People,  229  111.  376,  82  N.  El  391.  We  are 
not  prepared  to  say  that  this  record  would 
Justify  the  court  in  setting  aside  the  verdict 
on  the  ground  of  a  lack  of  evidence  to  sup- 
port it,  but  we  think  it  la  so  conflicting  on 
material  points  that  the  instructions  should 
have  stated  the  law  applicable  to  the  facts 
with  accuracy.  People  v.  McGlnnIs,  234  111. 
68,  84  N.  E.  687;  Adama  v.  People,  179  111. 
633,  54  N.  E.  296;   Miller  t.  People,  supra. 

Plaintiffs  in  error  inslBt  that  instruction  3 
given  for  the  people  was  erroneous.  The  in- 
struction reads:  "As  to  what  constitutes 
knowledge  on  the  part  of  the  defendants  In 
this  case,  the  court  Instructs  the  Jury  as  a 
matter  of  law  that  to  prove  a  person  guilty 
of  receiving  stolen  property  or  aiding  in  con- 
cealing stolen  property  from  its  rightful  own- 
er, knowing  the  same  to  have  been  stolen, 
it  is  not  necessary  to  the  conviction  of  the 
defendant  that  the  people  should  show  that 
the  defendant  saw  the  goods  stolen  or  was 
told  that  they  were  stolen.  If  It  appears 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  circumstances  present  and 
manifest  to  the  defendant  at  the  time  of  the 
acceptance  of  the  good*  in  question  were 
such  as  would  have  Induced  him  or  any  man 
of  ordinary  observation  to  believe,  and  that 
he  did  believe  and  know,  that  the  property 
was  stolen  and  was  being  offered  to  him,  or 
those  acting  in  concert  with  him,  by  one  who 
had  no  right  so  to  do,  such  evidence  is  suffi- 
cient. For  necessary  elements  In  proving 
guilt  other  than  knowledge  your  attention 
is  directed  to  other  Instructions."  The  italics 
are  ours.  It  Is  Insisted  that  by  these  Itali- 
cleed  words  the  court  assumed  that  defend- 
ants had  received  the  stolen  property  in  ques- 
tion. This  was  undoubtedly  a  vital  point  in 
the  case  and  sharply  controverted.  No  stolen 
property  was  ever  found  in  the  possession  of 
plaintiffs  in  error,  and  the  only  testimony  to 
that  effect  other  than  that  of  Briody  and 
Gallagher,  who  confessed  that  they  stole  iron 
from  their  employer,  and  who,  as  the  record 
shows,  had  not  been  Indicted  for  their  offense 
at  the  time  of  the  trtal,  was  by  Novatny  that 
Felnberg  told  him  he  wanted  to  sell  him 
some  pig  iron  in  November,  1906,  and  the 
further  fact.  If  it  can  be  held  to  be  any  evi- 
dence of  crtme  on  the  part  of  plaintiffs  In  er- 
ror at  all,  that  Felnberg  admitted  that  Bri- 
ody drove  into  his  yard  with  a  load  of  pig 
iron  in  November,  1906,  which  he  refused  to 
buy.  As  to  plaintiff  in  error  Shaffer,  there 
were  absolutely  no  facts  corroborating  the 
confessions  of  Briody  and  Gallagher. 

Connsel  for  defendant  In  error  insist  that 
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Instractlona  In  flie  Identical  language  o{  tbla 
one  were  approved  by  this  court  In  Llpsey 
r.  People,  227  111.  864,  81  N.  £.  348,  and  In 
Delahoyde  t.  People,  212  111.  554,  72  N.  B. 
732.  The  Instmctions  in  tbose  cases  are  not 
set  ont  In  the  opinions,  and  there  Is  nothing 
therein  to  Indicate  that  the  instructions  were 
Identical  In  language  with  the  one  here; 
but  assuming,  for  the  sake  of  the  argument, 
that  they  were,  the  proof  shows  clearly  and 
without  controversy  In.  each  of  those  cases 
that  the  person  charged  with  receiving  stol- 
en property  did  actually  have  the  stolen  prop- 
erty In  his  possession,  so  that,  as  was  said 
In  Delahoyde  v.  People,  212  III.  565,  72  N.  B. 
737,  while  the  criticism  of  the  Instruction 
that  it  assumed  that  plaintiff  In  error  had 
received  the  goods  In  question  was  well 
founded,  yet  "under  the  proof  it  could  do  no 
harm  to  plalntlfT  in  error,  for  the  reception 
of  the  goods  by  him  In  our  Judgment  was 
abunaantly  proven,  and  we  think  practically 
conceded  by  plalntlfT  In  error."  Substantial- 
ly the  same  condition  of  facts  existed  In  the 
Llpsey  Case,  supra.  But  in  this  case  the  sit- 
uation Is  entirely  different  Here  were  two 
plaintiffs  in  error,  who  bad  previously  borne 
good  reputations,  who  flatly  denied  that  they 
ever  received  any  of  the  stolen  property  In 
question,  and  were  corroborated  In  some  de- 
gree by  their  bookkeeper,  and  the  only  direct 
testimony  against  them  was  that  of  those  who 
confessed  that  they  liad  stolen  the  property 
from  their  employers — testimony  of  a  nature 
which  must  be  received  by  the  Jury  with  great 
caution.  Where  facts  are  controverted  and 
the  evidence  Is  conflicting.  It  has  been  fre- 
quently held  by  this  court  that  It  Is  error  for 
the  trial  conrt.  In  Instructing  the  Jury,  to 
assume  that  certain  facts  are  true.  Miller 
V.  People,  supra;  Foglla  v.  People,  229  111. 
286,  82  N.  E.  262.  In  view  of  the  conflicting 
nature  of  the  testimony  on  this  vital  ques- 
tion, we  do  not  think  the  rule  that  the  In- 
structions should  be  taken  as  a  series,  or  the 
insertion  of  the  last  sentence  In  this  Instruc- 
tion, neutralized  the  harm  that  may  have 
been  done  by  the  Italicized  sentence,  which 
clearly  assumed  that  the  goods  In  question 
had  been  accepted  by  the  plaintiffs  in  error. 
The  giving  of  this  Instruction  was  reversible 
error.  • 

We  cannot  agree  with  the  contention  of 
plaintiffs  In  error  that  the  admission  of  No- 
vatny'B  testimony  was  erroneous.  That  evi- 
dence tended  to  contradict  Felnberg  as  to  his 
statement  that  he  had  never  had  any  pig 
iron  in  his  possession.  The  Jury  'should  have 
every  fact  before  them  which  may  enable 
fhem  to  come  to  a  satisfactory  conclusion, 
and  much  discretion  Is  allowed  the  trial 
conrt  In  the  admission  or  exclusion  of  evi- 
dence. 3  Ency.  of  Evidence,  110,  116 ;  Miller 
T.  People,  supra. 

Plaintiffs  in  error  also  complain  of  certain 
statements  made  by  counsel  during  the  trial 


and  in  the  closing  argument  W«  do  not 
think  there  is  any  prejudicial  error  in  this 
regard.  Neither  do  we  consider  that  there 
is  any  basis  for  the  contention  that  the  court 
made  improper  remarks  during  the  trial. 

For  the  error  committed  In  giving  the  third 
instruction  set  out  above,  the  Judgment  Is  re- 
versed and  the  cause  remanded  to  the  cir- 
cuit court 

Reversed  and  remanded. 


(237  111.  872) 
BARTLETT  v.  LUMAGHI  COAL  CO. 
(Supreme  Court  of  lUinoig.    Dec.  15,  1908.) 

Appeal  and  £sbob  (5  1094*)— Rbview— In- 
termediate CODBT—QUESTIONS  OF  FACT— 
Inferences. 

A  determination  by  the  Appellate  Conrt  in 
an  action  for  death  of  lack  of  negligence  and 
assumption  of  risk  is  not  reviewable  by  the 
Supreme  Court,  as  the  Inference  to  be  drawn 
from  evidentiary  facts  is  for  the  Appellate 
Court,  and  its  conclusion  is  final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4322;   Dec  Dig.  I  1094.*] 

Error  to  Appellate  Court,  Fourth  District, 
on  Appeal  from  Circuit  Court  Madison  Coun- 
ty; B.  R.  Burroughs,  Judge. 

Action  by  Charles  A.  Bartlett  admlnls- 
trator,  against  the  Lumaghi  Coal  Company 
for  death.  From  a  Judgment  of  the  Appellate 
Court  (128  111.  App.  275),  reversing  a  Judg- 
ment for  plaintiff,  plaintiff  brings  error.  Af- 
firmed. 

C.  H.  Burton,  for  plaintiff  in  error.  Wise, 
McNulty  &  Keefe  (L.  R.  Brokaw,  of  counsel), 
for  defendant  in  error. 

DUNN,  J.  The  plaintiff  in  error  recovered 
a  Judgment  in  an  action  oa  the  case  against 
the  defendant  in  error  for  damages  on  ac- 
count of  the  death  of  Rudolph  J.  Novosat  his 
Intestate,  which  was  reversed  by  the  Appel- 
late Court  with  a  finding  of  fact  that  the 
death  of  the  deceased  was  not  caused  by  the 
negligence  of  the  defendant  but  was  brought 
about  by  one  of  the  ordinary  risks  and  haz- 
ards of  hla  employment  which  be  assumed. 
The  plaintiff  in  error  has  sued  out  a  writ  of 
error  to  reverse  the  judgment  of  the  Appel- 
late Court  and  has  argued  only  questions 
of  fact 

The  deceased  was  an  experienced  driver 
engaged  In  hauling  coal  in  the  mine  of  the 
defendant  in  error.  While  he  was  driving  a 
mule  hauling  two  loaded  cars  down  a  steep 
grade  in  an  entry  of  the  mine,  the  hook  by 
which  the  front  car  was  attached  to  the  mule 
came  ont  of  the  coupling  and  caught  In  one 
of  the  ties,  the  mule  was  stopped,  and  the 
cars  running  down  the  grade  ran  against  the 
mule.  Deceased  was  thrown  from  the  car 
by  the  collision,  and  killed.  The  negligence 
charged  was  that  the  roadway  was  full  of 
holes,  so  that  the  ties  were  exposed  and  the 
hook  by  which  the  mule  was  attached  to  the 
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cars  was  likely  to  catch  on  tbem;  that  the 
track  was  too  steep  and  the  rails  so  smooth 
that  the  cars  would  ran  down  as  fast,  as  the 
mule  could  run ;  and  that  the  hook  by  which 
the  mule  was  attached  to  the  cars  was  not 
safe  but  would  come  unhooked  from  the  car. 
Bvidence  was  Introduced  showing  the  condi- 
tion of  the  track  and  rails  and  of  the  hook. 
The  questions  whether  the  track  and  rails 
were  In  a  reasonably  safe  condition,  whether 
It  was  practicable  to  change  the  grade  or 
to  maintain  a  smooth  track,  whether  the  hook 
was  reasonably  safe,  and  whether  any  defects 
which  existed  were  so  apparent  that  the  de- 
ceased ought  to  have  seen  and  known  them 
were  all  questions  of  fact  toward  which  the 
evidence  was  directed.  The  plaintiff  had 
the  afflrmatiye  of  all  the  Issues,  and  the  bur- 
den of  proving  one  or  more  of  the  counts  of 
bis  declaration  rested  upoh  him. 

Whether  the  defendant  was  guilty  of  neg- 
ligence and  whether  the  deceased  assumed 
the  risk  were  the  ultimate  questions  of  fact, 
to  be  determined  from  a  consideration  of  all 
the  evidentiary  facts  in  the  case;  The  Infer- 
a;ice  to  tie  drawn  from  such  evidentiary  facts 
must  be  determined  by  the  Appellate  Court, 
and  its  determination  is  final  and  conclusive 
on  this  court  Berkowitz  ▼.  Terminal  Rail- 
road Ck>.,  234  ni.  450,  S4  N.  B.  1058;  Manthei 
V.  Belt  Railway  Co.,  232  111.  568,  83  N.  R 
IOCS;  Roemheld  v.  City  of  Chicago,  231  111. 
467,  83  N.  E.  291.    The  judgment  is  affirmed. 

Judgment  affirmed. 

cm  III.  WO) 

PBOPLH  v.  PBOBST. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  Baps  (5  51*)— Assault  with  Intent  to 
Rape— BviDBNCB— SumcnsNCT. 

In  a  trial  for  (tsmnlt  with  intent  to  com- 
mit rape,  evidence  held  sufficient  to  sapport  a 
conviction. 

[Ed.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  »  71-77;  Dee.  Dig.  |  51.»] 

2.  Cbiminal  Law  (J  li72*)  —  Appeal  and 
ESBOB— Habhlkss  Ebbob  — Instbuctions— 
Assumption  or  Fact. 

The  assumption.  In  an  Instruction,  of  a 
fact  proven  by  uncontradicted  testimony  is 
harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8156;  Dec.  Dig.  i  1172.*] 

8.  CBnnNAL  Law   (5   788«)— Instbuctions— 

Bkasonable  Doubt. 

In  a  criminal  case,  the  court  should  in- 
stmct  that  a  reasonable  doabt  on  the  entire 
ease  will  acquit,  and  not  a  reasonable  doubt  on 
some  particular  fact  In  the  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1922;   Dec.  Dig.  §  789.»] 

4.  CBnciNAX,   Law   (§   941*)  —  New   Tbial  — 

Newly  Disoovebed  Evidence. 

A  conviction  will  not  be  set  aside  on  the 
ground  of  newly  discovered  evidence,  nnless  dil- 
igence Is  shown,  especially  where  the  evidence  is 
cumulative. 

[G/d.  Note.— For.  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  2328-2330;  Dec.  Dig.  i 
*41.*] 


Error  to  Circuit  Court,  MadUmi  Cbtmty; 
B.  B.  Burroughs,  Judge. 

William  Probst  was  convicted  at  assault 
with  Intent  to  commit  rape,  and  be  brings 
error.    Affirmed. 

Brown  &  Geers,  for  plaintiff  In  error.  W. 
n.  Stead,  Atty.  Gen.,  and  J.  F.  GlUham, 
State's  Atty.  (Joel  C.  Fitch  and  F.  E.  Sebas- 
tian, of  counsel),  for  the  People. 

HAND,  J.  William  Probst  was  Indicted 
and  convicted  in  the  circuit  court  of  Aladison 
county  of  an  assault  with  Intent  to  commit 
rape  upon  Pearl  Rider,  a  girl  13  years  of  age, 
and  sentenced  to  the  penitentiary,  and  he  has 
sued  out  a  writ  of  error  from  this  court  to 
review  said  Judgment  of  conviction. 

The  first  contention  urged  as  a  ground  for 
reversal  is  that  the  verdict  is  not  supported 
by  the  evidence.  From  ttie  record  it  appear* 
that  plaintiff  In  error  was  27  years  of  age, 
and  Pearl  Rider  was  13  years  of  age.  Pearl 
Rider  lived  with  her  father,  Samuel  Rider, 
and  her  two  brothers,  who  were  of  the  ages 
of  6  and  2  years,  respectively,  in  the  city  of 
Edwardsville.  The  prosecutrix  testified  that 
on  the  eveitng  of  the  23d  of  March,  1908,  her 
father  was  away  from  home;  that  shortly 
after  7  o'clock  on  that  evening  the  plaintiff 
In  error  came  to  the  front  gate  of  the  lot 
upon  which  they  lived,  and  inquired  of  her 
little  brothers  where  they  kept  the  rabbits; 
that  after  talking  to  them  a  short  time  he 
passed  around  to  the  side  of  the  lot  next  to 
the  railroad,  and  Jumped  over  the  fence  Into 
their  yard;  that  he  then  came  around  the 
north  side  of  the  house  to  where  she  was 
standing,  and  caught  her  by  the  arm  and 
around  the  waist,  and  pushed  or  dragged  her 
to  the  rear  of  the  house ;  that  he  then  threw 
her  down,  and  placed  his  hand  under  ha 
clothing  and  made  improper  profMsala  to 
her;  that  she  pulled  bis  hair,  kicked,  called 
out,  and  threatened  to  tell  her  fathw,  wh^i 
he  let  her  up ;  that  on  being  released  she  ran 
Into  the  kitchen;  that  he  pursued  her  into 
the  kitchen,  and  again  caught  hold  of  her 
and  repeated  what  he  had  done  In  the  yard; 
that  she  did  all  she  could  to  get  away ;  that 
finally,  without  accomplishing  his  purpose, 
be  left  the  house  and  went  uptown.  Two 
neighbor  women  by  the  name  of  Schumacher, 
who  lived  Immediately  across  the  street,  tes- 
tified they  saw  a  man,  shortly  after  7  o'clock 
on  the  evening  in  question,  go  past  the  house 
where  Mr.  Rider  lived  and  stop  near  the  gate 
leading  to  the  poorhouse;  that  he  shortly 
returned,  and  tbey  saw  him  in  the  Blder 
yard,  near  the  front  of  the  house;  that  he 
took  hold  of  Pearl  and  pulled  her  around  to 
the  rear  of  the  house;  that  they  heard  her 
holler,  and  threaten  to  tell  her  father;  and 
that  the  man  then  left  the  yard  and  harried 
off  uptown.  And  a  witness  by  the  name  of 
Levora  testified  that  on  the  evening  In  ques- 
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tloD,  about  the  time  the  aasault  took  place, 
he  saw  the  plaintiff  in  error  In  the  vicinity 
of  the  Rider  home,  golhg  hurriedly  In  the 
direction  of  uptown.  After  the  plaintiff  in 
error  was  Indicted,  he  was  arrested  by  a  dep- 
uty sheriff.  He  asked  the  officer  to  permit 
him  to  see  bis  father.  The  officer  went  to 
bis  father's  home  with  hUn,  when  the  plain- 
tiff In  error  escaped  from  the  officer,  and  fled 
to  the  state  of  Missouri.  He  was  rearrested 
In  the  city  of  St  liouls,  and  the  deputy  sher- 
iff who  made  the  arrest  testified  that  on  the 
way  to  Edwardsvllle,  from  St.  Louis,  the 
plaintiff  In  error  said:  "They  can't  stick  me. 
I  was  on  one  side  of  the  fence  and  the  girl 
on  the  other.  That  Is  all  those  kids  seen." 
The  plaintiff  in  error  filed  bis  affidavit  In 
support  of  a  motion  for  a  continuance.  In 
which  be  stated  that  be  was  not  at  the  Rider 
bouse  on  tlie  night  of  the  23d  ol  March,  and 
that  he  was  on  that  evening  in  the  company 
of  one  Jerry  Stubbs,  and  could  establish  by 
Stnbbs,  were  be  present,  tliat  the  plaintiff  in 
error  was  not  at  the  Rider  bouse  that  even- 
ing. On  the  trial  he  did  not  call  Stubbs,  but 
daimed  he  was  mistaken  as  to  the  evening  in 
which  be  was  In  company  with  Stubbs.  The 
plaintiff  In  error,  upon  the  trial,  did  not  at* 
tempt  to  deny  that  Pearl  Rider  had  been  as- 
saulted, but  Interposed  the  defense  of  an 
alibi,  to  establish  which  be  called  a  number 
of  witnesses,  none  of  whom  testified  positive- 
ly that  they  saw  the  plaintiff  in  error  on  the 
evening  of  the  assault  near  the  time  when 
the  assault  took  place,  except  one  Jack  Clark, 
who  testified  positively  that  he  was  with 
plaintiff  In  error,  and  fixed  the  date  when 
he  was  in  company  with  the  plaintiff  In  error 
from  the  fact  that  he  was  suffering  from  a 
venereal  disease  and  consulted  a  physician 
on  the  following  morning.  The  prosecutrix 
knew  the  plaintiff  in  error,  and  be  admitted 
that  be  was  within  two  or  three  blocks  of 
the  Rider  home  on  the  evening  of  the  assault, 
and  she  could  not  well  have  been  mistaken  as 
to  his  Identity,  and,  corroborated  as  she  was 
by  other  witnesses  and  facts  and  circum- 
stances In  evidence,  the  Jury  were  clearly  Jus- 
tified in  finding  the  plaintiff  in  error  guilty, 
and  the  Judgment  of  conviction  should  be  af- 
firmed, unless.  In  the  rulings  of  the  court 
in  the  course  of  the  trial  and  in  passing  upon 
Instructions,  there  occurred  errors  which 
should  work  a  reversal  of  the  case. 

It  Is  next  contended  that  the  court  erred 
in  giving  to  the  Jury  the  people's  ninth  In- 
struction, In  this:  That  It  assumed  the  age 
of  the  prosecutrix  to  have  been  under  that  of 
16  years.  There  was  no  such  assumption  in 
the  instruction;  and  if  there  bad  been,  it 
would  have  been  harmless,  as  there  was  no 
conflict  In  the  evidence  as  to  the  age  of  the 
.  glrL  She  and  her  father  both  testified  she 
was  only  13  years  of  age  at  the  time  of  the 
trial,  and  their  testimony  was  not  contra- 
dicted. 


It  Is  also  contended  that  the  tenth  instruc- 
tion, given  on  behalf  of  the  people,  is  er- 
reneous,  in  this:  That  It  Informed  the  Jury 
that,  to  render  evidence  of  an  alibi  satisfac- 
tory. It  should  cover  the  entire  time  of  the 
transaction,  so  that  It  would  have  been  Im- 
possible for  the  defendant  to  have  commit- 
ted the  offense.  This  Instruction,  as  given, 
was  In  paragraphs.  The  first  paragraph  was 
given  as  a  single  Instruction  in  Briggs  v. 
People,  219  111.  330,  7  N.  E.  499,  and  Standing 
alone,  as  it  did  In  that  case,  it  was  criticised. 
It  was,  however,  held  not  to  be  reversible 
error.  When  the  entire  Instruction  Is  taken 
together,  as  it  was  given  In  this  case,  it  stat- 
ed the  law  correctiy,  and  could  not  have  mis- 
led the  Jury.  Creed  v.  People,  81  III.  865. 
The  plaintiff  In  error's  offered  Instruction, 
the  refusal  of  which  Is  complained  of,  was 
subject  to  the  crititiBm  tfibt  It  selected  out  of 
the  case  one  question  and  gave  that  question 
undue  prominence.  A  Jury,  in  a  case  like 
this,  should  be  Instructed  a  reasonable  doubt 
upon  the  entire  case  will  4icqult,  and  not  a 
reasonable  doubt  upon  .some  particular  fact 
In  the  case.  The  court  did  not  err  In  its  rul- 
ing upon  the  tastruction. 

The  plaintiff  In  error  filed  an  affidavit  In 
support  of  his  motion  for  a  new  trial,  In 
which  he  claimed  to  have  found  a  new  wit- 
ness who  would  testify  that  the  man  who  was 
seen  In  the  vicinity  of  the  Rider  bouse  on 
the  evening  of  the  assault  was  not  the  plain- 
tiff In  error.  The  witness  resided  within  a 
few  feet  of  where  the  assault  occurred,  and 
should  have  been  discovered  bj  the  plaintiff 
lu  error  prior  to  the  trial.  And  the  evidence 
was,  at  most,  only  cumulative.  A  Judgment 
of  conviction  will  not  be  set  aside  on  the 
ground  of  newly  discovered  evidence  unless 
diligence  has  been  shown,  and  especially  Is 
this  true  where  the  evidence  Is  only  cumu- 
lativ& 

We  have  examined  this  record  with  care 
ajod  are  of  the  opinion  a  correct  result  was 
reached  In  the  circuit  court,  and  that  the 
Judgment  of  that  court  should  be  afSrmed. 

Judgment  affirmed. 


(2t7  ni.  IW) 
PEOPLE  V.  YOUNG. 

(Supreme  Court  of  Illinois.     Dec.   15,   1908.) 

1.  Intoxicatinq  Liquors  (S  147*)— Local  Op- 
tion—PtAcB  OF  Sale. 

The  place  of  contract  of  sale  of  intoxicat- 
ing liquoi  is  in  '"wet"  territory,  the  order,  be- 
ing received  and  accepted  there,  though  it  was 
telephoned  from  "dry"^  territory,  and  accepted  in 
the  course  of  the  same  telephonic  conversation. 
[E)d.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  162;  Dec.  Dig.  S  147.*] 

2.  Intoxicating  Liqitobs  (§  147*)— LooAi,  Op- 
tion—Place OF  Delivebt. 

Delivery  of  intoxicating  liqnorB  by  the  sell- 
er to  the  purchaser  was  in  "wet"  territory; 
the  express  company,  to  which  It  was  there  de- 
livered to  take  to  tbe  buyer  in  "dry"  territory, 
as  it  did,  being  the  agent  of  the  buyer,  and  the 
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law  In  tbis  respect  not  being  changed  by  Local 
Option  Law  (liws  1907,  p.  302)  i  13,  declar- 
ini;  the  giving  away  or  delivery  of  intoxicating 
liquor  for  the  purpose  of  evadint;  the  law,  or 
the  taking  of  orders  or  the  making  of  agree- 
ments in  antisaloon  territory  for  the  sale  or  de- 
livery of  such  liquor,  or  other  shift  or  device 
to  evade  the  law,  to  be  an  unlawful  selling. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  i  162 ;   Dec.  Dig.  §  147.*] 

3.  IHTOZICATINO  LiQXrOBS  (S  147*)— LiOCAI.  OP- 
TION —  Evasion  of  Law  —  "Shutt  ob  De- 
vice." 

One  la  not  guilty  of  practicing  a  shift  or 
device  to  evade  the  Local  Option  Law  (Laws 
1907,  p.  802)  {  12,  making  it  an  offense  to  sell 
intoxicating  liquors  in  antisaloon  territory,  with- 
in section  13,  declaring  the  practicing  of  such  a 
shift  or  device  to  be  a  selling,  where  a  person 
from  "dry"  territory  arranged  with  him  in 
"wet"  territory  that  he  might  telephone  orders 
from  dry  territory  and  have  them  filled,  and 
snbsemiently  telephoned  such  an  order,  which 
was  filled  by  delivery  to  an  express  company  in 
wet  territory. 

[Eld.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  162 ;   Dec.  Dig.  i  147.*] 

Error  to  Olrcnlt  Court,  Vermilion  County ; 
James  W.  Craig,  Judge. 

C.  J.  Toung  WEB  convicted  of  violating  tbe 
local  option  law,  and  brings  error.    Reversed. 

On  June  10,  1908,  an  Indictment  In  four 
counts  was  returned  by  the  grand  Jury  of 
Vermilion  county  against  C.  J.  Young,  the 
plaintiff  in  error,  charging  him  with  having 
violated  sections  12,  13,  Local  Option  Law 
1007  (liaws  of  1007,  p.  302).  To  the  indict- 
ment plaintiff  in  error  pleaded  not  guilty.  A 
Jury  was  waived,  and  on  July  6,  1908,  a  trial 
was  had  In  tbe  Vermilion  county  circuit 
20urt,  which  resulted  In  a  general  finding  of 
guilty  against  defendant  After  overruling 
the  motion  of  plaintiff  in  error  for  a  new 
trial  the  court  Imposed  a  fine  of  |20  and  costs, 
and  ordered  that  he  be  Imprisoned  In  the 
county  Jail  for  a  period  of  10  days.  To  re- 
view that  Judgment  a  writ  of  error  has  been 
sued  out  of  this  court  The  people  contended 
and  the  court  found  the  facts  to  be  as  fol- 
lows, to  wit:  The  township  of  Georgetown 
Is  antisaloon  or  "dry"  territory.  The  town- 
ship of  Danville  is  not  antisaloon  territory, 
and  Is  denominated  "wet"  territory.  Both 
townships  are  in  Vermilion  county.  Young 
was  a  licensed  saloonkeeper,  engaged  In  busi- 
ness In  the  city  of  Danville,  in  Danville  town- 
ship. The  Terre  Haute  Brewing  Company 
was  engaged  In  the  brewery,  business  in  the 
township  last  mentioned.  Andres  resided  in 
the  township  of  Georgetown.  Some  days  prior 
to  tbe  finding  of  the  Indictment  he  was  at 
Young's  saloon.  In  Danville.  He  there  had  a 
conversation  with  a  porter  in  .the  employ  of 
Young,  and  made  an  arrangement  with  the 
porter,  so  that.  If  he  wanted  beer  In  George- 
town, be  could  telephone  tbe  order  to  Young's 
saloon  and  those  In  charge  of  the  saloon 
would  order  the  beer  from  the  brewery  for 
Andres.  Some  days  later  Andres,  being  then 
in  Georgetown,  called  up  Young's  saloon  by 


telephone,  and  told  the  employs  In  the  saloon 
who  answered  the  telephone  that  he  wanted 
one  case  and  three  kegs  of  beer  sent  to  him 
at  a  point  In  Georgetown  that  evening  by  ex- 
press. Young  telephoned  the  order  to  the 
brewing  company,  and  it  delivered  the  beer 
to  an  express  company,  a  common  carrier,  in 
the  township  of  Danville,  consigned  to  An- 
dres at  a  point  in  the  township  of  George- 
town. The  express  company  delivered  the  ac- 
tual possession  of  the  beer  to  Andres  In  the 
township  of  Georgetown  on  the  same  day. 
On  the  books  of  tbe  brewing  company  the 
beer  was  charged  to  Andres,  and  he  paid  the 
express  charges  when  he  received  the  beer  in 
Georgetown.  Under  the  construction  which 
was  placed  upon  section  13,  supra,  by  the 
court,  and  for  which  defendant  in  error  now 
argues,  the  facts  so  stated  constituted  a  vio- 
lation of  the  statute.  The  position  taken  1^ 
plaintiff  In  error  Is  that  if  the  constructlou 
of  the  statute  adopted  by  the  court  be  correct, 
the  statute  is  not  valid,  and,  further,  that 
what  the  statute  is  pr(^>erly  construed,  tbe 
facts  as  above  stated  do  not  constitute  a 
violation  thereof. 

Llndley,  Penwell  &  Lindley,  for  plaintiff  fn 
error.  W.  H.  Stead,  Atty.  Gen.,  and  J.  W. 
Keeslar,  State's  Atty.  CW.  T.  Gunn,  of  coun- 
sel), for  the  People. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Sections  12,  13,  Local  Option  Act 
(Laws  1907,  p.  302),  provide: 

"Sec.  12.  Whoever  shall  by  himself  or  an- 
other, either  as  principal,  clerk  or  servant, 
directly  or  Indirectly,  sell,  barter  or  exchange 
any  Intoxicating  liquor  in  any  quantity  what- 
ever within  the  limits  of  any  political  sub- 
division or  district  In  this  state,  while  the 
same  is  antisaloon  territory,  shall  be  fined 
not  less  than  twenty  dollars  ($20),  nor  more 
than  one  hundred  dollars  ($100),  or  imprison- 
ed In  the  county  Jail  for  not  less  than  t^ 
(10)  days  nor  more  than  thirty  (30)  days,  or 
both,  in  the  discretion  of  the  court.  If  any 
person  shall  be  convicted  of  violating  any  pro- 
vision of  this  section  and  shall  subsequently 
violate  any  provision  of  this  section  he  shall 
upon  conviction  thereof,  be  fined  not  less  than 
fifty  dollars  ($50),  nor  more  than  two  hun- 
dred dollars  ($200),  and  Imprisoned  In  the 
county  Jail  for  not  less  than  ten  (1(9  days, 
nor  more  than  thirty  (30)  days.  And  In  like 
manner.  If  he  shall  subsequently  violate  any 
provision  of  this  section,  for  such  third  and 
each  subsequent  violation  he  shall  upon  con- 
viction thereof  be  fined  not  less  than  one  hun- 
dred dollars  ($100),  nor  more  than  two  hun- 
dred dollars  ($200),  and  Imprisoned  In  the 
county  Jail  for  not  less  than  thirty  (30)  days, 
nor  more  than  ninety  (90)  days. 

"Sec.  18.  The  giving  away  or  delivery  of 
any  Intoxicating  liquor  for  the  purpose  of 
evading  any  provision  of  this  act  or  the  tak- 
ing of  orders  or  the  making  of  agreements. 
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at  or  within  any  political  subdivision  or  dis- 
trict wblle  tbe  same  is  antlsaloon  territory, 
for  the  sale  or  delivery  of  any  intoxicating 
liquor,  or  other  shift  or  device  to  evade  any 
provision  of  this  act,  shall  be  held  to  be  an 
unlawful  selling." 

The  theory  of  the  prosecution  In  the  first 
place  Is  that  the  series  of  acts  by  which  the 
beer  passed  into  the  possession  of  Andres 
was  a  violation  of  section  13,  supra,  in  which 
Young  participated,  because  the  beer  actually 
was  given  Into  the  manual  possession  of  An- 
dres in  dry  territory.  It  Is  fundamental  that 
the  place  of  making  this  contract  of  sale 
was  in  the  township  of  Danville,  because  the 
brewing  company  received  and  accepted  the 
order  of  Andres  In  that  township.  1  Beach 
on  Contracts,  S  66;  2  Parsons  on  Contracts, 
586.  This  is  the  case  even  though  the  or^ 
der  was  received  and  accepted  by  telephone. 
Bank  v.  Sperry  Flour  Co.,  141  Gal.  814,  74 
Pac.  855,  65  li.  R.  A.  90. 

In  City  of  Carthage  v.  Duvall,  202  111.  234, 
66  N.  B.  1099,  an  action  was  brought  by  the 
city  of  Carthage  against  Duvall  to  recover  a 
penalty  for  selling  intoxicating  liquors  in  vio- 
lation of  an  ordinance  which  made  it  unlaw- 
ful to  sell  Intoxicating  liquors  In  less  than 
five  gallon  quantities  In  that  city.  Skidmore, 
In  Carthage,  ordered  one  gallon  of  whisky 
from  a  liquor  dealer  in  Burlington,  Iowa. 
Tbe  latter  filled  the  order  by  delivering  the 
whl^y  to  an  express  company  at  Burlington, 
consigned  to  Skidmore  at  Carthage,  C.  O.  D. 
When  the  whisky  reached  Duvall,  who  was 
the  agent  of  the  express  company  at  Carthage, 
he  ddlvered  it  to  Skidmore  in  that  city,  and 
collected  from  him  tbe  price  thereof,  with  the 
express  charges.  This  court  held  tliat  this 
was  not  a  sale  in  Carthage,  but  was  a  sale  In 
Burlington;  that  the  liquor,  when  delivered 
to  the  carrier  In  Burlington,  was,  in  legal  ef- 
fect, delivered  to  the  purchaser  in  Burling- 
ton, and  that  the  transaction  was  therefore 
not  a  violation  of  the  ordinance  of  the  city 
of  Carthage.  Under  the  law  as  stated  in  that 
case — and  that  case,  so  far  as  here  material, 
is,  we  think,  in  harmony  with  all  the  deci- 
sions on  the  subject — ^the  liquor  Involved  in 
this  case  was  sold  and  delivered  to  Andres  in 
the  town  of  Danville.  Defendant  in  error 
answers  to  this  that  section  13,  supra,  changes 
tbe  law  In  this  respect,  so  that  tbe  place  of 
tbe  delivery  of  the  liquor  is  the  place  where 
It  actually  comes  into  the  hands  of  the  pur- 
cliaser,  and  tliat,  the  beer  having  been  so  re- 
ceived by  Andres  in  Georgetown,  the  statute 
has  t>een  violated.  Without  entering  at  ail 
into  the  question,  much  discussed  by  counsel, 
concerning  the  power  of  the  Legislature  to 
change,  by  its  enactment,  the  place  at  which 
the  delivery  is,  in  legal  effect,  made  in  a 
case  such  as  this,  it  is  sufficient  to  say  that 
this  law  does  not  Indicate  any  attempt,  on 
tbe  part  of  the  Iieglslature,  to  make  such  a 
change.  It  is  to  be  observed  that  section  13 
does  not  define,  or  create  an  Independent  of- 
fense.   It  merely  denounces  shifts  and  devices 


made  use  of  to  evade  other  provisions  of  the 
act,  and  its  meaning  can  only  t>e  ascertained 
by  an  examination  of  su(;h  other  provisions. 
Tlie  local  option  statute  Is  penal,  and  must 
be  strictly  construed,  although  a  construction 
so  unreasonably  strict  as  to  defeat  the  true 
intent  of  the  enactment  should  not  be  adopt- 
ed. Bamer  v.  People,  205  IlL  570,  68  N.  E. 
1061.  It  is  apparent  from  the  various  provi- 
sions of  this  law  that  Its  purpose  was  to 
prevent  the  sale,  barter,  and  exchange  of  in- 
toxicating liquors  in  dry  territory,  except 
under  certain  conditions  not  necessary  to  be 
here  pointed  out  There  is  nothing  in  the  lan- 
guage of  the  act  to  indicate  tliat  the  words 
"sell,"  "barter,"  "exchange,"  and  "delivery," 
used  therein,  were  used  in  any  other  than 
their  ordinary  sense.  No  word  can  be  found 
In  this  statute  Indicating  any  purpose  to  alter 
the  legal  effect  of  any  act  of  a  conunon  car- 
rier, or  any  purpose  to  change  the  law  rela- 
tive to  the  rights  and  duties  of  such  a  car- 
rier. The  word  "delivery"  must  be  regarded 
as  pertaining  to  sell,  barter,  or  exchange,  and 
as  meaning  a  delivery  having  the  same  legal 
effect  as  a  delivery  by  a  person  selling,  bar- 
tering, or  exchanging  to  or  with  another,  ac> 
cording  to  the  significance  of  tbe  teem  "de- 
livery" as  fixed  by  the  law  In  existence  at 
the  time  of  the  passage  of  the  act  Giving  it 
such  meaning,  the  delivery  contemplated  was 
a  delivery  In  dry  territory  by  the  person  dis- 
posing of  the  liquor  (by  sale,  barter,  or  ex- 
change) to  the  person  acquiring  the  same,  or 
other  delivery  of  like  legal  effect  In  dry  ter- 
ritory, while  under  the  law  the  delivery  made 
In  this  case  by  the  seller  to  the  buyer  was 
made  In  wet  territory.  So  far  as  the  ques- 
tion of  delivery  between  tbe  seller  and  pur- 
chaser is  concerned,  this  case  Is  exactly  as 
though  Andres,  being  In  Danville  township, 
had  received  the  beer  from  the  brewing  com- 
pany, and  had  then  himself  hauled  or  carried 
it   Into  Georgetown. 

It  is  next  suggested  that  if  the  law  as  to 
the  place  of  delivery  has  not  been  changed  by 
this  statute,  Young  has  been  guilty  of  prac- 
ticing a  shift  or  device  other  than  making  a 
delivery,  which  was  in  Itself  unlawful,  to 
evade  some  provision  of  12iis  act  and,  being 
so  guilty.  Is  to  be  punished  as  for  an  unlaw- 
ful selling.  The  act  does  not  in  any  of  its 
provisions  attempt  to  prohibit  a  sale  and  de- 
livery of  liquor  in  wet  territory,  nor  is  there 
any  attempt  to  prevent  one  who  has  become 
the  owner  of  Intoxicating  liquor  in  wet  ter- 
ritory from  bringing  that  liquor  into  dry  ter- 
ritory. Such  transactions  as  the  two  last 
mentioned  have  none  of  tbe  nnlawfui  de- 
ments of  a  sale,  barter,  or  exciiange  of  in- 
toxicating liquor  in  dry  territory.  It  is  true 
that  the  transaction  In  this  case  enabled  the 
purchaser  to  have  the  beer  delivered  to  him 
in  dry  territory  by  a  common  carrier,  pur- 
suant to  a  sale  and  shipment  made  by  the 
brewer  In  wet  territory,  and  enabled  him  to 
own  the  beer,  and  to  have  It  In  Ms  immediate 
possession,,  la  dry  territory ;  but  these  things 
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the  statute  has  not  forbidden.  We  think 
there  Is  no  evidence  of  any  attempt  to  evade 
any  of  the  provisions  of  the  act  by  the  nse  of 
a  slilft  or  device  of  any  kind. 

Placing  upon  this  enactment  the  meaning 
which  we  have  above  indicted  it  should  bear, 
there  is  no  ground  upon  which  it  can  be  con- 
cluded that  Young  Is  guilty  of  any  offense 
charged  by  this  indictment  We,  therefore, 
refrain  from  a  consideration  of  the  questions 
which  liave  been  argued  bearing  upon  the 
validity  of  section  18,  supra. 

The  Judgment  of  the  circait  court  will  be 
reversed. 

Judgment  reversed. 


(fsi  m.  tm 

THOMAS  et  al.  r.  OLENTCK. 
(Supreme  Court   of  Illinois.     Dec.    15,    1908.) 

1.  Forcible  Entby  awd  Detaineb  (S  6*)— 
Natcbe  or  Reuedt— Tbial  or  Title. 

In  actions  of  forcible  detainer,  the  title  to 
the  premises  cannot  be  inqniied  into  for  any 
purpose. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
tty  and  Detainer,  Gent  Dig.  I  81;  Dec.  Dig. 
«6.»] 

2.  CoiTBTB  ({  219*)— Appellate  Titbibdiotiom 
—  Cases  InvoLTnra  Freehold —Foboibls 
Detaineb. 

Where  plaintiffs  in  forcible  detainer  sued  as 
heirs  of  a  lessor  for  failure  to  pay  rent,  un- 
der HuPd's  Rev.  St  1903,  c.  80,  I  14,  giving 
heirs  and  personal  representatives  of  a  lessor 
the  same  remedy  as  the  lessor  would  have  had. 
and  another  claimed  the  premises  under  a  will 
•  of  the  lessor,  the  lessee  could  not  litigate  there- 
in the  validity  of  such  will,  and.  no  freehold  was 
involved  which  could  give  the  Supreme  Court 
jurisdiction  of  an  appeal  from  the.  judgment. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  668;   Dec.  Dig.  {  219.*] 

Appeal  from  Appellate  Court  First  Dis- 
trict on  Error  to  Municipal  Court  of  Chica- 
go;  Mancha  Bruggemeyer,  Judge. 

Action  of  forcible  detainer  by  Aaron 
Thomas  and  others  against  Joseph  Olenick. 
From  a  judgment  of  the  Appellate  Court  for 
the  First  District  (140  111.  App.  385),  re- 
versing a  judgment  for  plaint^s,  tbey  ap- 
peal, and  defendant  moves  to  dismiss  the 
appeal.    Dismissed. 

J.  Marlon  Miller  and  John  M.  Humphrey, 
for  appellants.  Ernest  B.  Cresap  and  Frank 
H.  Graham,  for  appellee. 

TICKERS,  J.  Aaron  Thomas  and  others, 
claiming  to  be  the  legal  heirs  of  Jane  Ott- 
man,  brought  an  action  of  forcible  detainer 
against  Joseph  Olenick  in  the  munldipftJ 
court  of  Chiehgo  to  recover  the  possession  Of 
certain  premises  in  the  possession  of  Joseph 
Olenick  under  a  lease  executed  to  htm  by 
Jane  Ottman  In  her  lifetime.  The  ground 
upon  which  the  action  is  based  was  a  breach 
of  the  lease  by  failure  to  pay,  'after  de- 
mand in  writing,  $60  r«its  upon  the  premi- 
ses.   Judgment  having  gone  against  the  de- 


fendant an  appeal  was  taken  by  him  to 
the  Appellate  Ciourt  for  the  First  District 
where  the  judgment  of  the  municipal  court 
was  reversed  but  the  cause  was  not  re- 
manded. From  this  judgment  of  reversal 
plaintiffs  below  have  appealed  to  this  court 

Appellee  has  entered  a  motion  In  this 
court  to  dismiss  the  appeal  for  want  of 
jurisdiction,  and  that  motion  has  been  taken 
with  the  case.  There  Is  here  no  certificate 
of  Importance,  and  the  amount  Involved  is 
less  than  $1,000.  Jane  Ottman,  the  lessor, 
was  at  the  time  of  her  death  the  owner  of 
the  premises  involved.  She  left  a  writing 
purporting  to  be  her  last  will  and  testa* 
ment  by  which  the  premises  involved  were 
devised  to  one  John  T.  Scbofleld.  The  ya> 
lldity  of  the  will  of  the  lessor  is  disputed 
by  appellants,  and  litigation  is  pending 
between  the  lieirs  and  devisee  to  determine 
the  validity  of  the  will.  If  tbe  will  shall  be 
sustained,  it  will  relate  back  to  the  time 
of  the  death  of  the  lessor,  and  Scbofleld,  as 
devisee,  will  succeed  to  the  premises  involv- 
ed, together  with  the  rents,  issues,  and  prof- 
its  thereof.  On  the  other  hand,  If  the  will 
is  found  to  be  invalid,  then  the  premises 
will  descend  to  tbe  heirs  of  tbe  lessor  and 
tbe  devisees  will  have  no  interest  In  the 
premises.  Assuming  that  the  court  in  this 
action  will  determine  the  conflicting  claims 
of  the  heirs  and  devisees  to  the  premises  in- 
volved, appellants  contend  that  there  is 
a  freehold  Involved,  and  that  therefore, 
this  court  has  jurisdiction  of  this  appeal. 
This  is  a  misapprehension  as  to  the  law 
applicable  to  actions  of  forcible  detainer. 
In  actions  of  forcible  detainer  the  title  to 
the  premises  cannot  be  Inquired  into  for 
any  purpose.  Johnson  t.  Baker,  88  IlL  98, 
87  Am.  Dec.  208 ;  Huf  talin  v.  Misner,  TO  IlL 
205;  McGuirk  v.  Burry,  93  111.  118;  Kepley 
V.  Luke,  106  111.  805;  McDole  ▼.  Shepard- 
son,  156  111.  383,  40  N.  B.  953:  Moore  ▼. 
Richardson,  197  111.  437,  64  N.  E.  830.  Upon 
the  death  of  the  lessor,  under  the  express 
provisions  of  section  14  of  chapter  80  of 
Hurd's  Revised  Statutes  of  1905,  the  right 
of  action  on  the  lease  survives  to  "the  heirs 
and  personal  representatives  of  the  lessor." 
Assuming  that  appellants  are  the  legal  heirs 
of  the  lessor,  and  that  they  were  entitled 
to  regain  possession  of  the  demised  prem- 
ises for  a  breach  of  the  conditions  of  the 
lease,  the  lessee  could  not.  be  permitted  In 
this  action  to  litigate  the  question  as  to  the 
validity  of  the  will,  under  which  some  one 
else  claimed  the  premises.  This  is  appar- 
ently the  theory  upon  which  appellants 
brought  this  suit  from  which  it  is  very  clear 
that  no  freehold  could  in  any  view  be  Involv- 
ed. 

The  motion  to  dismiss  th^  appeal  will  be 
sustained. 

Appeal  dismissed. 
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THOMAS  et  al.  t.  OLBNICK. 
(Supreme  Coart  of  Illinois.    Dec.  16,  190&) 

Appeal  from  Appellate  Court,  First  District, 
on  Error  to  Municipal  Court  of  CUcago ;  Man- 
cha  Bm^gemeyer,  Judge. 

Forcible  detainer  by  Aaron  Thomas  and  others 
against  Joseph  Olenick.  From  a  judgment  of 
the  Appellate  Court  (140  111.  App.  388),  re- 
versing a  judgment  for  plaintiffs,  plamtiffs 
appeal.    Dismissed. 

J.  Marion  Miller  and  John  M.  Humphrey,  for 
appellants.  Ernest  B.  Cresap  and  Frank  H. 
Graham,  for  appellee. 

PER  CUBIAM.  This  case  is  between  the 
same  parties  and  Is  in  all  respects  the  same  as 
Thomas  v.  Olenick,  86  N.  E.  692,  except  that 
the  premises  here  involved  are  the  second  floor 
instead  of  the  first  floor  of  the  building  at  No. 
46  North  Paulina  street,  and  the  amount  in- 
volved was  less  than  $1,000. 

The  appeal  is  dismissed. 

Appeal  dismissed. 


(237  m.  332) 

PEOPLE  ex  tel.  CABRELL,  Tax  Collector, 
r.  BELL  et  al. 

(Supreme  Court  of  Illinois.     Dee.   16,   1908.) 

1.  Mines  aRd  Minebaia  (g  65*)— "Minks"— 
"MiNiNO  RiaBT"— Definition. 

A  "mine"  is  an  excavation  in  the  earth  to 
obtain  minerals,  an  excavation,  properly  under 
ground,  to  take  out  some  useful  product,  and  a 
mining  right  is  a  right  to  excavate  in  the  earth 
to  obtain  minerals  or  other  nseful  products. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  g  55.* 

For  other  definitions,  see  Words  and  Pbraaea, 
vol.  5^  pp.  4511,  4512,  4522.] 

2.  Taxation  ({  63*)— Mining  Right— "Pbop- 


A  mining  right  to  drill  for  oil  and  «8 
in  certain  described  premises  in  consideration 
of  a  fixed  royalty,  et&,  is  "pioi>erty,"  and  should 
be  taxed. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  1 147 ;  Dec  Dig.  {  68.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  6,  pp.  6693-6728;  voL  8,  pp.  7768-7770.] 

9.  Taxation  (f  63*>— "Mining  Right"— On. 

AND   QAS  LXASB— "MINBBAI.." 

Hurd's  Rev.  St.  1005,  p.  1399,  e.  9^  gt  6, 
7,  declare  that  any  mining  right  or  the  right  to 
dig  for  or  obtain  iron,  lead,  copper,  coal,  or 
other  mineral  from  land  may  be  conveyed  by 
deed  or  lease,  which  may  be  acknowledged  and 
recorded  in  the  same  manner  a's  deeds  and 
leases  of  real  estate,  and  that  when  the  owner  of 
land  shall  convey,  by  deed  wr  leascL  any  mining 
right  therein,  the  conveyance  shall  be  consideivd 
as  so  separating  such  right  from  the  land  as  to 
be  separately  taxable,  add  that,  since  petro- 
leum is  a  mineral,  tlie  ri^t  of  the  lessee  to 
mine  for  oil  and  gas  on  certain  specified  prem- 
ises is  a  mining  right,  and  separately  taxable 
under  sudi  sections. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  147;    Dec.  Dig.  g  63.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4513-4S16 ;   vol.  8,  p.  7722.] 

Appear  from  Cumberland  Cotmty  CJonrt; 
A.  L.  Rntmer,  Judge. 

Action  by  the  People,  on  the  relation  of 
Tliomas   B.   Carrell,    county    tax   collector, 


agatast  Wnilam  Bell  and  other&    Judgment 
for  relator,  and  defendants  appeal.    Affirmed. 

Qolden,  Sclioifleld  &  Scholfleld,  for  appel- 
lants. Walter  Brewer,  State's  Atty.,  l^or  ap- 
pellee. 

CARTER,  J.  This  Is  an  appeal  from  a 
Judgment  of  sale  entered  in  tbe  county  court 
of  Cumberland  coimty  for  taxes  levied  on 
a  mining  ri^ht  in  80  acres  of  land  in  that 
county.  Tbe  right  is  based  on  a  certain 
instrument  knont-n  as  an  "oil  and  gas  lease," 
dated  October  27,  1906,  signed  by  Charley 
M.  and  Rachel  E.  Queen,  granting  to  one 
Priddy,  his  heirs,  successors,  and  assigns,  in 
consideration  of  $1  and  the  covenants  of  said 
lease,  "all  tbe  oil  and  gas  In  and  under  the 
following  described  premises,  together  with 
the  exclusive  right  to  enter  thereon  at  all 
times  for  tbe  purpose  of  drilling  and  operat- 
ing for  oil,  gas  or  water,  and  to  erect,  install 
and  maintain  all  buildings  and  structures, 
machinery  and  appliances,  and  lay  all  pipes 
necessary  for  the  production,  storage  and 
transportation  of  oil,  gas  or  water  upon  and 
from  said  premises.  Excepting  and  reserv- 
ing, however,  to  the  lessor  the  one-eighth  {\& 
part  of  all  oil  produced  and  saved  from  said 
premises,  to  be  delivered  in  tbe  pipe  line 
with  which  tbe  lessee  may  connect  bis  wells. 
♦  •  *  To  have  and  to  bold  the  above 
premises  for  the  term  Of  one  year,  and  so 
long  thereafter  as  oil  or  gas  is  found  on  said 
premises  in  paying  quantities."  Tbe  lease 
also  contains  provisions,  among  others,  as 
to  tbe  payment  of  rent  In  case  only  gas  is 
found  or  in  case  the  well  is  not  completed 
wltbin  60  days.  It  appears  from  the  stipuln- 
tlon  of  facts  filed  by  tbe  parties  hereto  In  the 
trial  court  that  tbe  lease  bad  been  duly  as- 
signed to  and  was  owned  by  the  Campliell 
Oil  Company,  tbe  members  of  wlilcb  are  ap- 
pellants herein,  and  that  said  company  bad 
drilled  a  well  on  said  land  which  was  then 
producing  oil  in  paying  quantities;  also,  that 
the  owner  of  tbe  fee  had  paid  the  taxes  on 
the  fee,  amounting  to  $14.10. 

Sections  6  and  7  of  chapter  94  (Hurd's 
Rev.  St.  1905,  p.  1399),  in  relation  to  taxing 
mining  rights  In  this  state,  are  as  follows: 

"Sec.  6.  Any  mining  right,  or  the  right  to 
dig  for  or  obtain  iron,  lead,  copper,  coal,  or 
other  Inineral  from  land,  may  lie  conveyed  by 
deed  or  lease,  which  may  be  acknowledged 
and  recorded  in  the  same  manner  and  with 
like  effect  as  deeds  and  leases  of  real  estate. 

"Sec.  7.  When  the  owner  of  any  land  shall 
convey,  by  deed  or  lease,  any  mining  right 
therein,  such  conveyance  shall  lie  considered 
as  so  separating  such  right  from  the  land  that 
tbe  same  shall  be  taxable  separately,  and 
any  sale  of  tbe  land  for  any  tax  or  assess- 
ment Shan  not  Indnde  or  affect  such  mining 
right" 

Appellants  contend  that  tbe  term  "other 
mineral,"   In   said   section  6,  only   includes 
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Buch  minerals  as  are  ejusdem  generis  with 
Iron,  lead,  copper,  and  coal,  and  does  not 
Include  oil  and  gas.  They  also  contend  that 
as  this  statute  was  passed  In  1861,  and  as  oil 
and  gas  had  not  at  that  time  been  the  sub- 
ject of  legislation  or  court  action,  the  Legis- 
lature could  not  have  Intended  those  prod- 
ucts to  be  included  In  the  term  "other 
mineral."  We  are  unable  to  agree  with 
these  contentions.  Section  6,  above  quoted, 
provides  that  "any  mining  right"  may  be 
conveyed  by  lease,  and  section  7  provides 
that,  -trhen  such  mining  right  has  been  con- 
veyed, it  shall  be  considered  as  so  separat- 
ed from  the  land  that  It  is  taxable  separate- 
ly. Does  this  oil  lease  properly  come  within 
the  term  "mining  right"?  A  mine  Is  an  ex- 
cavation In  the  earth  for  the  purpose  of  ob- 
taining minerals  (2  Bouvler's  Law  Diet 
[Rawle's  Ed.]  413),  an  excavation,  properly 
under  g^round,  for  the  purpose  of  taking  out 
some  useful  product  (Standard  Diet.).  A 
mining  right  may  properly  be  deemed  a  right 
to  excavate  In  the  earth  for  the  purpose 
of  obtaining  minerals  or  other  useful  prod- 
\icts.  In  some  of  the  states  petroleum  forms 
a  very  valuable  part  of  the  natural  wealth 
and  has  been  given  careful  consideration  by 
the  courts,  and  they  have  imlformly  held,  so 
far  as  the  authorities  we  have  examined 
show,  that  It  should  be  classed  as  a  mlneraL 
Appeal  of  Stoughton,  88  Pa.  198;  Murray  v. 
AUred,  100  Tenn.  100,  43  S.  W.  355,  39  L. 
R.  A.  249,  66  Am.  8t  Rep.  740;  GUI  t. 
Weston,  110  Pa.  312,  1  Atl.  921;  William- 
son V.  Jones,  39  W.  Va.  231,  19  S.  B.  436, 
25  L.  R.  A.  222;  Wilson  v.  Youst,  43  W.  Va. 
826,  28  8.  B.  781,  39  L.  R.  A.  292;  Kelly  v. 
Ohio  Coal  Co.,  57  Ohio  St  317,  49  N.  E.  399, 
39  L.  R.  A.  765,  63  Am.  St  Rep.  721;  Blakely 
V.  Marshall,  174  Pa.  425,  34  Atl.  564;  2 
Bouvler's  Law  Diet  545.  The  case  of  Dun- 
bam  V.  Kirkpatrick,  101  Pa.  36,  47  Am.  Rep. 
696,  Is  cited  by  appellants  as  tending  to  up- 
hold the  contrary  view.  While  it  holds  that 
the  reservation  of  "other  minerals"  in  a 
deed  did  not  Include  petroleum  in  that  in- 
stance, it  expressly  states  "it  Is  true  that  pe- 
troleum is  a  mineral.  No  discussion  is  need- 
ed to  prove  that  fact."  This  court  has  re- 
cently decided  that  oil  and  gas  are  classed 
as  minerals,  though  they  may  have  peculiar 
attributes  not  common  to  other  minerals 
which  have  a  fixed  and  permanent  situs. 
Poe  V.  Ulrey,  233  111.  56,  84  N.  E.  46;  Wat- 
ford on  &  Gas  Co.  V.  Shipman,  233  III.  9, 
84  N.  E.  5a  It  Is  true  that  when  the  stat- 
ute above  quoted  was  passed,  petroleum  was 
not  as  extensive  an  article  of  commerce  in 
this  state  as  it  has  since  become.  That,  bow- 
ever,  does  not  exclude  It  from  the  act  any 
more  than  it  would  gold  mica,  or  some  other 
mineral  that  might  be  discovered.  In  Gill 
V.  Weston,  supra,  the  same  argument  was 
advanced,  and  the  court  there  s^ld:  "It  mat- 
ters not  that  the  act  of  1855  was  passed  be- 
fore petroleum  was  discovered.  It  Is  a  min- 
eral substance  obtained  from  the  earth  by 


the  process  of  mining,  and  the  land  from 
which  it  is  obtained  may  with  propriety  be 
called  mining  land." 

Manifestly,  the  mining  right  created  by 
this  lease  is  property  and  should  be  taxed.- 
Appellants  have  cited  authorities  holding 
that  it  is  not  such  a  right  that  it  can  be  tax- 
ed as  real  estate.  State  v.  South  Penn  Oil 
Co.,  42  W.  Va.  80,  24  S.  E.  688;  Kansas  Na- 
tural Gas  Co.  T.  Board  of  Commissioners,  75 
Kan.  335,  89  Paa  750;  Kitchen  v.  Smith,  101 
Pa.  452;  Wood  v.  Jones,  54  Ohio  St  627,  47 
N.  E.  1119.  Some  of  these  authorities  tend 
to  hold  that  It  cannot  be  taxed  at  all  except 
as  the  oil  and  gas  are  taken  from  the  land, 
and  then  they  must  be  taxed  as  personal 
property.  It  should  be  noted  that  although 
the  leases  in  those  cases  are  substantially 
like  the  one  here  in  question,  the  statutes 
in  those  states  are  quite  different  from  the 
one  here  under  consideration.  The  West 
Virginia  court  holds  in  the  case  Just  cited 
from  that  state  that  the  lease  does  not  con- 
vey a  freehold  Interest  This  court  has  held, 
under  provisions  in  a  lease  substantially  like 
this,  that  It  conveyed  a  freehold  interest 
Bruner  t.  Hicks,  230  lU.  536,  82  N.  E.  888, 
120  Am.  St  Rep.  332;  Poe  v.  Clrey,  supra. 
In  discussing  the  above  sections  of  the  stat- 
ute In  Re  Major,  134  lU.  19,  24  N.  E.  973, 
we  have  held  that  even  though  there  was  no 
evidence  that  coal  existed  imder  the  land, 
whatever  there  was  of  coal  or  mineral  un- 
derlying certain  land  was  reserved  by  the 
conveyance  there  In  question,  and  the  lease 
could  be  taxed.  Similar  leases  affecting 
rights  as  to  coal  have  been  held  to  so  sepa- 
rate a  mining  right  therein  that  it  should  be 
taxed  separately.  Consolidated  Coal  Co.  r. 
Baker,  135  III.  545,  26  N.  E.  651,  12  L.  R. 
A.  247;  ShoU  Bros.  v.  People,  194  III.  24, 
61  N.  B.  1122;  In  re  Maplewood  Coal  Co., 
213  111.  283,  72  N.  E.  786.  Oil  and  gas,  Uke 
salt  water  and  other  liquids  and  gaseous 
bodies,  are  difterent  In  their  action  from  solid 
minerals,  such  as  coal  and  iron,  and  this 
dlfTerence  might,  under  certain  conditions, 
require  the  application  of  different  rules  as 
to  solid  minerals  than  as  to  liquid  or  gaseous 
ones.  Watford  Oil  &  Gas  Co.  v.  Shipman, 
supra.  But  such  is  not  the  case  here.  Wliat- 
ever  may  have  been  decided  in  other  Juris- 
dictions, it  Is  clear  under  the  decisions  In 
this  state  that  this  lease  conveys  such  a  min- 
ing right  In  the  land  here  in  question  that  it 
can  properly  be  taxed  separately,  and  that 
as  it  involves  a  freehold  it  should  be  assessed 
as  real  property. 

Appellants  contend  that  the  board  of  re- 
view Improperly  assessed  the  entire  mining 
Tight  to  appellants.  So  far  as  the  record 
dlsclosee,  there  is  nothing  to  show  that  the 
board  did  not  assess  to  appellants  only  what 
was  considered  the  fair  value  of  the  mining 
right  obtained  by  them  under  the  lease. 
As  to  whether  the  one-eighth  of  oil  reserved 
by  the  owners  of  the  fee  did  or  should  cause 
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the  tax  on  the  fee  to  be  made  higher  1b  a 
question  not  raised  on  this  record. 

The  Judgment  of  the  county  court  will  be 
affirmed. 
'  Judgment  affirmed. 

(287  III.  S94.) 

TOWN  OV  BCOIT  et  al.  v.  ARTMAN  et  al. 

(Supreme   Court   of  lUinoii.     Dec.   IS,   1008.) 

L  Pabttm  (I  96*)— Objections— Waives. 

Where  parties  having  substantial  rights 
were  petitioners  in  a  mandamus  proceeding,  de- 
fendants by  answering  to  the  merits,  waived  the 
objection  that  the  jteople  were  not  made  the 
nominal  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i§  167,  168:    Dec.  Dig.  I  96. •] 

2.  Pabtibs  (i  96*)  —  Right  to  Sue  —  Objec- 
tions—Waiver. 

Whero  defendants  did  not  stand  by  their 
demurrer  to  the  amended  petition  after  it  was 
overmled,  but  answered  to  the  merits,  they 
waived  an  objection  that  the  plaintiffs  bad  no 
capacity  to  sue  as  commissioners  of  highways 
for  their  respective  towns. 

(Ed.  Note.— For  other  cases,  see  Parties, 
Gent.  Dig.  {I  167.  168;  Dee.  Dig.  f  96.*] 

5.  Appeal  and  ESrbob  (f  193*)— DEtniBiEB. 

Where  petitioners  moved  to  cany  a  demur- 
rer to  a  replication  back  to  the  answer,  but  de- 
fendants did  not  move  to  carry  it  back  to  the 
amended  petition,  the  court  did  not  err  In  omit- 
ting to  do  so. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
ESrror,  Cent  Dig.  U  1226-1240;    Dec.   Dig.  { 

4.  CouBTB  (I  90*)— Pbbtioub  Decision  as 
Law  or  the  Case— RinJRa  or  DEiniBiiEB. 
Where  a  demurrer  to  the  amended  petition 
had  been  overruled,  and  theie  had  been  no 
change  therein  in  respect  to  questions  raised, 
defendalits  were  not  entitled  to  have  a  demur- 
rer to  the  replication  carried  back  to  such 
amended  petition. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  90.*] 

6.  Abatement  and  Rxvivai.  (|  46*)— Pbksek- 

TATIOH   or   OBOUHDB— PUCADINOS. 

Where  mandamas  was  brought  against  de- 
fendants as  commissioners  of  highways  to  com- 
pel them  to  open  a  load,  their  duty  In  the  prem- 
ises rested  on  them  as  a  body  withgnt  regard 
to  the  individuals  composing  the  board,  so  that 
the  salt  was  not  affected  by  changes  in  the 
board's  membership  during  its  pendency. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  CUit  Dig.  H  226-234;  Dec.  Dig. 
|4B.*J 

6.  Affeai.  and  Ebbob  (I  B18*)— Bnx  or  Bz- 

OEPTioNs— NECEsairr. 

A  motion  to  strike  an  answer  from  the 
flies  and  the  decision  thereon  does  not  become  a 
part  of  the  record,  unless  preserved  by  bill  of 
exceptions,  and,  in  the  absence  of  such  bill,  will 
be  conclusively  presumed  on  appeal  to  have 
been  correct 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  618.*] 

7.  CotTBTS  (§219*)— Appellate  Coubt-Jttbis- 
DicnoN— Objections— Waives. 

Since  the  question  of  the  existence  or  non- 
existence of  a  public  highway  constituting  a 
perpetual  easement  involves  a  freehold  which 
the  appellate  court  has  no  jurisdiction  to  de- 
termine, such  question  raised  in  mandamus  to 


compel  highway  commlsslonets  to  open  the  road 
was  waived  by  an  appeal  to  the  Appellate  Court 
[B}d.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  219.*] 

8.  Appbai,  and  Ebbob  (f  1082*)— Intebicedi- 
ATB  Appeal— Appeal  to  Sufbemb  Coubt— 
Scope  or  Review. 

On  appeal  to  the  Supreme  Court  from  the 
decision  of  the  Appellate  Court,  only  such  er- 
rors can  be  reviewed  as  were  properly  assigned 
in  the  Appellate  Court,  and  on  which  it  had 
jurisdiction  to  pass. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  4281 ;  Dec.  Dig.  I  1082.*] 

9.  COUBTB  (I  219*)  —  INTEBMEDIATB  APPEAL  — 

Waives  or  Ebbobb. 

By  an  appeal  to  the  Appellate  Court  and 
submission  of  the  case  for  decision  on  errors 
which  that  court  may  rightfully  consider,  ap- 
pellant waives  any  assignment  of  error  review- 
able only  on  a  direct  appeal  to  th«  Supreme 
Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  219.*] 

Appeal  from  Appellate  Court,  Third  Dla- 
trlct,  on  Appeal  from  Circuit  Court,  Piatt 
County;    W.  O.  Cochran,  Judge. 

Mandamas  by  the  Town  of  Scott,  by  Its 
commissioners  of  highways  and  oUiers, 
against  Hiram  Artman  and  others.  From  a 
decree  for  complainants,  affirmed  by  the  Ap- 
pellate Court,  defendants  appeaL    Affirmed. 

Herrick  ft  Herrlck  and  Reed  &  Reed,  for 
appellants.    Ray  &  Dobbins,  for  appellees. 

CARTWRIGHT,  0.  J.  On  September  IT, 
1906,  the  commissioners  of  highways  of  the 
towns  of  Scott  and  Mahomet,  In  Champaign 
county,  and  of  the  town  of  Sangamon,  in 
Piatt  county,  acting  as  a  Joint  board  under 
the  road  and  bridge  law,  made  and  signed 
a  final  order  laying  oat  and  establishing  a 
public  highway  along  the  boundary  line  be- 
tween said  towns,  which  was  also  the  county 
line;  all  of  the  commissioners  being  present 
and  signing  the  order.  The  order  recited  at 
length  the  petition  for  the  road  and  the  suc- 
cessive steps  for  laying  out  the  same,  and 
it  was  filed  within  five  days,  together  with 
the  report  of  the  surveyor,  petition,  releases, 
agreements,  or  assessments  In  respect  to  dam- 
ages, in  accordance  with  the  statute.  On 
September  29,  1906,  said  joint  board  of  high- 
way commissioners  of  the  three  towns  at  a 
meeting  divided  the  expense  and  damage  ac- 
cruing from  the  establishment  of  the  road, 
allotting  one-third  to  each  town.  This  agree- 
ment was  reduced  to  witting  and  signed  by 
all  the  commlssionerB,  except  the  appellant 
Hiram  Artman,  one  of  the  commissioners  of 
the  town  of  Sangamon,  who  refused  to  sign 
it  The  commissioners  also  entered  Into  an 
agreemoit  allotting  to  each  of  the  towns  the 
part  of  the  road  which  each  should  open  and 
keep  In  repair,  and  this  agreement  was  also 
signed  by  all  the  commlsslonen  except  Art- 
man.  On  October  20,  1906,  at  a  meeting  of 
the  joint  board,  when  ail  were  present,  a 
resolution  was  adopted  that  each  town  should 
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Issue  orders,  payable  to  tbe  landowpers,  to 
the  amotint  of  their  portion  of  the  damages 
assessed  and  agreed  on,  payable  ont  of  the 
tax  to  be  levied  and  collected  for  that  par- 
pose,  when  collected.     Orders  were  drawn, 
which  the  commissioners  of  the  towns  of 
Scott  and  Mahomet,  and  J.  G.  Furnish,  one 
of  tbe  commissioners  of  the  town  of  Sanga- 
mon, were  ready  and  willing  to  sign,  but 
Artman  and  A.  J.  Pike,  the  other  commis- 
sioners of  the  town  of  Sangamon,  refused  to 
Join  in  drawing  orders  or  to  take  any  steps 
toward  laying  out  tbe  highway  or  paying 
any  part  of  the  damages.     On  January  80, 
1907,  the  commissioners  of  highways  of  the 
towns  of  Scott  and  Mahomet,  and  J.  C.  Fur- 
nish, one  of  tbe  commissioners  of  the  town 
of  Sangamon,  filed  their  petition  against  Art- 
man  and  Pike  as  commissioners  of  highways 
of  the  town  of  Sangamon,  praying  for  a  writ 
of  mandamus  commanding  them  to  join  with 
J.  C.  Furnish,  the  other  commissioner,  In  pay- 
ing the  portion  of  that  town  of  the  dam;age8 
out  of  any  funds  on  hand  applicable  to  that 
purpose,  and,  In  case  there  were  not  sufficient 
funds  on  hand,  then  to  draw  orders  on  their 
treasurer,  payable  only  out  of  the  tax  to  be 
levied  for  such  highway  when  the  moneys 
should  be  collected  and  received,  and  to  pro- 
ceed with  all  lawful  diligence  to  do  all  acts 
and  things  necessary  and  lawful  to  be  done 
for  the  opening  of  the  road.    Flimlsh  after- 
ward withdrew  from  the  salt,  and  his  name 
was  stricken  out  of  the  petition.    The  defend- 
ants Artman  and  Pike  first  demurred  to  the 
petition  as  amended,  and,  their  demurrer  be- 
ing overruled,  they  answered,  denying  every 
allegation  of  the  petition  and  each  step  set 
forth  In  the  petition  and  the  otisr  signed 
by  them  for  the  laying  out  of  the  highway, 
and  admitting  that  they  refused  to  draw  any 
order  or  participate  In  opening  the  highway. 
Pike  afterward  filed  a  plea  setting  up  that 
his  term  of  office  bad  expired,  and  that  tbe 
appellant   Harry  Clark   was   bis  successor. 
Clark  was  made  a  party  and  filed  an  answev, 
which  was  stricken  from  the  files.    The  pe- 
titioners filed  a  replication  to  the  answer, 
which  was  demurred  to,  and  the  petltlcMiers 
moved  to  carry  tbe  demurrer  back  to  all  of 
the  answer  except  certain  paragraphs.    The 
court  sustained  the  motion,  carried  tbe  de- 
murrer back,  and  sustained  It  to  tbe  por- 
tions of  the  answer  referred  to  In  the  mo- 
■  tion.    Tbe  petitioners  demurred  to  tbe  plea 
of  Pike,  and  the  court  sustained  the  demur- 
rer and  Pike  stood  by  his  plea.    Tliere  was 
a  trial  before' the  court  without  a  jury,  re- 
sulting In  a  finding  of  the  issues  In  favor  of 
the  i)etitloners.     The  court  awarded  a  per- 
emptory writ  of  mandamus  against  Artman 
and  Clark,  commanding  them  to  join  with 
Furnish  in  paying  one-third  of  tbe  damages 
for  tbe  laying  out  of  the  load  If  they  had 
tbe  funds  on  hand  for  that  purpose,  and, 
If  they  bad  not  sufficient  funds  on  hand,  that 
they  draw  orders  on  their  treasurer  payable 
out  of  tbe  tax  to  be  levied  for  the  road,  and 


that  they  proceed  to  do  all  things  necessary 
and  lawful  for  the  speedy  opening  of  the 
road.  The  defendants  as  commissioners  of 
highways,  prayed  for  and  were  allowed  aa 
appeal  to  the  Appellate  Court  for  the  Third 
District,  find  that  court  affirmed  tbe  judg- 
ment This  further  appeal  was  prosecuted 
from  the  judgment  of  the  Appellate  Court. 

The  order  laying  out  the  road  was  signed 
by  all  tbe  commissioners  of  the  three  towns, 
and  the  resolutions  dividing  the  expense  and 
damage  equally  between  the  three  towns  and 
allotting  the  parts  of  the  road  whldi  each 
town  should  open  and  keep  in  repair  were 
signed  by  all  commissioners  except  the  de> 
fendant  Artman,  one  of  the  commissioners 
of  the  town  of  Sangamon.  Afterward  Art- 
man  and  anofiher  commissioner  of  the  town 
of  <Sangamon,  the  defendant  Pike,,  became 
refractory,  and  refused  to  comply  with  the 
law  by  paying  tbe  proportion  of  damages  al- 
lotted to  their  town  and  opening  tbe  road. 
When  they  were  brought  Into  court  to  answer 
the  i)etltlon  for  a  writ  of  mandamus,  they 
had  no  meritorious  defense,  and  their  plan 
of  action  was  to  throw  every  possible  obste- 
cle  In  tbe  way,  and  to  offer  every  available 
excuse  for  their  refusal  to  perform  their 
duty.  They  say  now  that  the  suit  should 
have  been  brought  in  a  different  manner. 

The  petition  was  In  the  name  of  the  town 
of  Scott,  In  tbe  county  of  Champaign,  by 
certain  named  persons  as  commissioners  of 
highways,  and  the  town  of  Mahomet,  In  said 
county,  by  certain  other  persons  as  commis- 
sioners of  highways,  against  tbe  defendants 
as  commissioners  of  highways  of  tiie  town 
of  Sangamon,  and  it  Is  Insisted  that  the 
judgment  should  be  reversed  because  the 
suit  should  have  been  brought  in  the  name 
of  the  people,  on  the  rdation  of  the  parties 
having  a  right  to  the  writ.  If  tbe  defend- 
ants were  not  satisfied  with  the  manner  in 
whicAi  Ihe  right  to  compel  the  performance 
of  their  duty  was  being  enforced,  they  ought 
not  to  have  answered  to  the  merits.  The 
parties  having  the  substantial  rights  were 
petitioners,  and  tbe  objection  that  the  people 
were  not  made  the  nominal  plaintUC  was 
waived. 

Another  objection  of  the  same  character 
is  that  the  commissioners  of  highways  were 
not  authorized  to  sue  in  the  names  of  their 
respective  towns.  There  is  nothing  In  the 
record  raising  any  question  of  that  kind 
which  should  have  been  raised  by  motion 
before  answering.  Defendants  demurred  to 
the  amended  petition,  but,  when  their  de- 
murrer was  overruled,  they  did  not  stand 
by  it,  but  answered,  and~  the  objections  now 
made  were  thereby  waived. 

The  defendants'  demurrer  to  the  replica- 
tlon  was  carried  back  to  the  answer ;  and  it 
Is  Insisted  that  It  ought  to  have  been  carried 
back  to  the  petition  because  the  suit  was  not 
in  the  name  of  the  people,  and  for  want  of 
authority  to  sue  in  tbe  names  of  the  towns. 
The  petitioners  moved  to  carry  the  demur- 
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rer  Mck  to  the  answer,  bnt  there  was  no  mo- 
tion of  the  defendants  to  cdrry  It  back  to  the 
petition,  and  the  court  did  not  err  in  failing 
to  do  what  it  was  not  asked  to  do.  More- 
over, it  could  not  be  so  carried  back,  if  there 
bad  been  any  merit  in  the  points  made,  for 
the  reason  tliat  the  defendants  had  already 
had  the  judgment  of  the  court  on  demurrer 
to  the  amoided  petition,  and  there  liad  been 
no  change  in  the  petition  in  respect  to  the 
questions  raised.  City  of  Chicago  y.  People, 
210  111.  84,  71  N.  B.  816.  The  court  sustain- 
ed a  demurrer  to  the  plea  of  Pike,  alleg- 
ing that  his  term  of  office  had  expired  and 
that  Clark  had  been  elected  his  successor, 
and  Pike  stood  by  his  plea.  The  court  did 
not  err  in  sustaining  the  demurrer.  The 
suit  was  against  the  defendants  as  commis- 
sioners of  highways,  and  it  made  no  difter- 
ence  what  changes  occurred  in  the  member- 
ship of  'the  board.  The  duty  to  open  the 
road  did  not  rest  upon  particular  persons, 
but  on  the  commissioners  as  a  body,  with- 
out regard  to  the  individuals.  S>beafl  v.  Peo- 
ple, 87  111.  189,  29  Am.  Rep.  40.  Clark  was 
summoned  as  a  defendant  and  filed  a  sepa- 
rate answer,  which  was  stricken  from  the 
flies,  and  the  record  kept  by  the  clerk  says 
that  Clark  excepted  to  the  order.  Neither 
the  answer  nor  the  ruling  of  the  court,  nor 
any  exception  thereto,  was  preserved  in  a 
bill  of  exceptions,  and  there  is  nothing  in 
the  record  showing  for  what  cause  the  an- 
swer was  stricken  from  the  files.  Without 
a  bill  of  exceptions  the  motion  to  strike  the 
answer  from  the  files  and  the  decision  do  not 
become  a  part  of  the  record,  and  It  Is  con- 
clusively presumed  that  the  court  had  sufll- 
clent  cause  to  Justify  its  action.  Barger  v. 
HobbB,  67  111.  592 ;  Fanning  v.  KusseU,  81  HI. 
398;  Gaynor  v.  Hibernia  Savings  Bank,  166 
111.  577,  46  N.  m  1070. 

The  only  offered  defense  on  the  merits  was 
that  the  road  was  not  legally  laid  out  be- 
cause of  supposed  irregularities.  The  deci- 
sion of  the  circuit  court  was  against  the 
claims  of  the  defendants,  and  they  appealed 
to  the  Appellate  Court  Upon  the  further 
appeal  to  this  court  the  burden  of  the  argu- 
ment is  that  the  road  did  not  become  a  legal 
highway.  But  all  questions  of  that  character 
were  waived  by  the  appeal  to  the  Appellate 
Court  A  public  highway  Is  a  perpetual 
easement  and  the  question  of  Its  existence  or 
nonexistence  involves  a  freehold.  The  Ap- 
pellate Court  has  no  Jurtsdietion  to  review  a 
decree  where  the  question  to  be  determined 
Is  whether  a  highway  has  been  legally  laid 
out  or  not  Taylor  v.  Pierce,  174  111.  9,  50  N. 
B.  1109.  This  court  can  review  the  decision 
of  the  Appellate  Court  only  as  to  errors 
wUch  were  properly  assigned  in  that  court 
and  upon  which  the  court  had  jurisdiction 
to  pass.  Appealing  to  the  An^ieilate  Court 
and  submitting  the  case  for  decision  upon  er- 
rors which  that  court  ml^t  iawfolly  con- 


sider is  a  waiver  or  abandonment  of  any 
assignment  of  error,  which  that  court  could 
not  pass  upon  and  which  can  be  reviewed  on- 
ly by  this  court  on  a  direct  appeal.  Indiana 
MUlers'  Fire  Ins.  Co.  v.  People,  170  111.  474, 
49  N.  E.  364;  Eobson  v.  Doyle,  191  111.  566, 
61  N.  E.  4S5;  Case  v.  City  of  Sullivan,  222 
111.  56.  78  N.  E.  37;  Poe  v.  Ulrey,  233  111.  5r 
84  N.  B.  46.  This  consideration  eliminates 
most  of  the  argument  and  leaves  out  of 
view  the  question  of  the  capacity  of  the  de- 
fendants to  dispute  the  facts  set  out  in  the 
order  signed  by  them  laying  out  the  road  or 
to  question  the  validity  of  their  own  acts. 
They  gave  no  valid  reason  for  refusing  to 
comply  with  the  statute  or  to  carry  out  the 
orders  and  resolutions  in  which  they  took 
part 

The  judgment  Of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 


(W  lU.  IS) 
ZBIGLER  et  al.  v.  BRENNEMAN  et  al. 
(Supreme   Court  of  lUinolB.     Dec.   15,   1908.) 
L  Bbtofpel  ({  54*)— EqurrABi.x  Estoppkl— 

lONOBAHOB    or    RiOHTS. 

No  estoppel  arises  to  assert  an  Interest  in 
premises  or  to  object  to  their  being  operated 
tor  oil  because  of  silence  and  acquiescence  while 
others  expended  large  sums  and  demonstrated 
the  great  value  of  the  property,  where  daring 
the  time  of  their  silence  such  parties  did  not 
know  that  they  had  an  Interest,  and  within  a 
reasonable  time  after  its  ascertainment  gave 
notice  thereof. 

[Ed.    Note. — For   other   cases,    see    Estoppel, 
Cent.  Dig.  i  129;   Dec.  Dig.  !  54.»] 

2.  Tenancy  in  Common  (§  49*)— Rights  as  to 
Third  Pebsonb— Lkasks. 

An  oil  and  gas  lease  made  by  a  tenant 
In  common  to  a  stranger  is  void  as  against  his 
co-tenants. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  |  123 ;   Dec.  Dig.  |  40.*] 

3.  Tknanct  in  Common  (J  49*)— Rights  as  to 
Thibd  Pebsons— Lkases. 

An  oil  and  gas  lease  made  by  a  tenant  in 
common  to  a  stranger,  though  void  as  against 
his  co-tenants,  is  valid  as  between^  the  parties 
even  while  the  premises  remain  undivided. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  I  123 ;  Dec.  Dig.  f  49k*] 

4.  Pabtitior  (i  12*)— Estates  Sttbjeot. 

Where  a  tenant  in  common  leased  the 
lands  held  In  common  to  another  to  drill  and 
operate  for  oil  and  gas,  and  thereafter  all  the 
co-tenants  joined  in  a  like  lease  to  a  different 
person,  neither  of  the  lessees  could  maintain  par- 
tition to  secure  the  interest  granted  him. 

[Ed.   Note.— For   other  cases,   see  Partition, 
Cent  Dig.  |  46 ;  Dec.  Dig.  i  12.*] 

5.  Mines  and  Minebals  (8  73*)  —  Leasks — 
Conflicting  Lessees. 

Nor  had  either  of  them  a  right  to  operate 
without  the  other's  consent 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  201 ;  Dec  Dig.  |  73.*] 

Appeal    from    Circuit    Court,    Orawford 
County;  B.  E.  Newlln,  Judge. 

Bill  by  George  Zeigler  and  others  against 


•For  other  oases  see  lamt  topic  and  Kctlon  NtlMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  4  Reportsr  Indazas 
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L.  A.  Brenneman  and  another.  From  a  de- 
cree in  favor  of  a  part  of  the  complain- 
ants, defendants  appeal.  Reversed  and  re- 
manded, with  directions. 

This  is  an  appeal  by  L.  A.  Brenneman  and 
A.'  T.  McDonald  from  a  decree  of  the  cir- 
cuit court  of  Crawford  county  which  cancels 
and  sets  aside  as  clouds  upon  the  title 
of  Edgar  D.  Zelgler,  Ernest  Zelgler,  Anna 
Price,  and  Charles  A.  Rapp  a  lease  executed 
to  appellants  by  George  Zelgler  and  Rachel 
Zelgler,  his  wife,  and  the  assignments  there- 
of, upon  18.825  acres  of  gas  and  oil  land 
located  in  Crawford  county.  The  decree  al- 
so enjoins  appellants  or  their  agents  or 
servants  from  in  any  manner  interfering 
with  the  said  Charles  A.  Rapp  or  his  as- 
signs in  drilling  or  operating  for  oil  or  gas 
on  said  premises,  or  from  entering  thereup- 
on for  the  purpose  of  prospecting  or  drilling 
for  oil  or  gas,  or  from  doing  any  other  act 
tending  to  the  production  of  oil  therefrom. 

George  Zelgler,  Rachel  Zelgler,  Edgar  D. 
Zelgler,  Drucilla  Zelgler,  Ernest  Zelgler,  Ju- 
lia Zelgler,  Anna  Price,  John  Price,  and 
Charles  A.  Rapp,  the  appellees,  were  the  com- 
plainants and  appellants  were  made  defend- 
ants in  the  bill,  which  was  filed  on  August 
23,  1907.  Later  a  supplemental  and  an 
amended  supplemental  bill  were  filed.  De- 
fendants answered,  a  replication  was  filed, 
and  on  April  10,  1908,  upon  a  hearing  be- 
fore the  court,  a  decree  was  entered,  finding, 
among  other  things,  that  George  Zelgler,  Ed- 
gar D.  Zelgler,  Ernest  Zelgler,  and  Anna 
Price  are  now,  and  have  been  for  nine  years 
prior  to  the  filing  of  said  bill,  the  owners 
in  fee  simple,  as  tenants  in  common,  of  the 
land  in  question,  and  that  George  Zelgler 
is  the  owner  of  the  undivided  one-half,  and 
that  Edgar  D.  Zelgler,  Ernest  Zelgler,  and 
Anna  Price  are  each  the  owner  of  the  un- 
divided one-sixth  thereof;  that  said  prem- 
ises are  in  what  is  known  as  gas  and  oil 
territory,  and  that  on  June  25,  1907,  said 
George  Zelgler  and  Rachel  Zelgler,  his  wife, 
Edgar  D.  Zelgler  and  Drucilla  Zelgler,  his 
wife,  Ernest  Zeigler  and  Julia  Zelgler,  his 
wife,  Anna  Price  and  John  Price,  her  hus- 
band, executed  a  lease  to  said  premises  for 
oil  and  gas  purposes  to  Charles  A.  Rapp,  but 
that  through  the  mistake  Of  the  scrivener 
who  drew  the  lease  the  premises  were  mls- 
described,  and  tliat  on  February  17,  1008, 
upon  learning  of  the  said  mistake,  the  said 
lessors  re-executed  said  lease  with  the  prop- 
er description  therein;  that  said  Charles  A. 
Rapp,  immediately  upon  the  execution  of  the 
first-mentioned  lease,  took  possession  of 
said  land,  and  placed  thereon  machinery,  a 
derrick,  and  material,  and  with  his  employes 
began  the  construction  of  a  well  for  oil  and 
gas,  and  that  shortly  after  the  said  Rapp 
began  said  operations  the  defendants,  with- 
out any  right,  unlawfully  went  in  the  night- 
time and  entered  upon  said  premises,  and 
with    force    removed    the    said    machinery, 


tools,  and  derrick,  and  greatly  Injured  and 
damaged  the  property  of  said  Rapp,  and 
with  force  attempted  to  prevent  him  from 
operating  upon  the  said  premises  for  oil  or 
gas ;  that  Rapp  again  placed  bis  machinery, 
tools,  and  derrick  upon  said  premises  and 
constructed  thereon  a  well  and  succeeded 
In  producing  oil  on  said  premises,  and  plac- 
ed a  tower  thereon  for  the  purpose  of 
operating  said  well,  and  continued  to  oper- 
ate the  said  well  until  the  appointment  of 
a  receiver  by  the  said  court  pending  the  de- 
termination of  this  cause,  and  that  since 
said  appointment  the  said  receiver  has  been 
operating  the  said  premises  for  oil. 

The  decree  further  finds  that  on  June  9,- 
1905,  the  said  George  Zeigler  and  Rachel 
Zelgler  attempted  to  execute  what  is  called 
an  "oil  and  gas  lease"  upon  the  premises 
In  controversy  to  one  W.  W.  Seybert,  and 
that  said  Instrument  was  filed  for  record  in 
the  recorder's  office  of  Crawfotd  county  on 
February  13,  1906;  that  on  April  3,  1906, 
the  said  Seybert  assigned  and  transfo-red' 
all  his  right,  title,  and  Interest  In  his  lease 
covering  the  land  In  question  to  one  I.  E. 
Ackerly,  trustee,  and  that  on  April  20,  1906, 
the  said  assignment  was-  filed  for  record  in 
the  recorder's  office  of  Crawford  county; 
that' on  January  29,  1907,  the  said  Ackerly, 
as  trustee,  assigned  and  transferred  all  his 
right,  title,  and  interest  In  and  to  said 
premises  and  said  lease  to  the  said  Mc- 
Donald and  Brenneman,  defendants,  and 
that  the  said  assignment  was  filed  for  record 
in  the  recorder's  office  of  that  county  on 
February  1,  1907,  and  that  the  lease  execut- 
ed to  Seybert,  the  assignments,  and  the  rec- 
ords thereof  are  clouds  upon  the  title  of 
Edgar  D.  Zelgler,  Ernest  Zelgler,  Anna  Price, 
and  Charles  A.  Rapp,  and  should  be  cancel- 
ed and  removed  as  to  their  interests. 

The  decree  finds  that  Edgar  D.  Zeigler, 
Ernest  Zeigler,  and  Anna  Price  had  no 
knowledge  of  the  execution  of  said  lease 
to  Seybert  at  the  time  It  was  executed,  and 
that,  when  they  were  apprised  of  the  fact 
and  of  their  rights  in  the  premises,  they  ob- 
jected to  the  pretended  lease  and  refused  to 
Join  in  the  execution  of  the  same,  and  noti- 
fied defendants  not  to  enter  upon  said  prem- 
ises for  the  purpose  of  operating  for  oil 
or  gas,  and  have  not  at  any  time  recognized 
the  right  of  defendants  to  so  operate  thereon 
under  said  lease;  that  the  said  lease  exe- 
cuted to  Seybert  by  George  and  Rachel 
Zelgler  gave  to  Seybert  or  his  assigns  no 
right  to  operate  upon  the  said  premises  for 
oil  or  gas  so  long  as  the  interest  of  said 
Zelgler  remained  uuasslgned  to  him;  and 
that  said  lease  is  void  as  to  the  interests 
of  Edgar  D.  Zeigler,  Ernest  Zelgler,  and 
Anna  Price,  but  that  it  is  binding  upon 
the  interest  of  George  Zelgler  in  the  said 
premises  should  the  same  be  assigned  and 
set  off  to  him  during  the  life  of  said  lease, 
and  that  In  case  such  assignment  is  made 
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appellants  shall  bave  the  right  to  go  upon 
the  portion  of  said  premises  so  set  off  to 
said  George  Zelgler  and  operate  thereon 
for  oil  or  gas,  according  to  the  terms  and 
conditions  of  said  lease.  The  decree  fur- 
ther finds  that  Edgar  D.  Zelgler,  Ernest 
Zeigler,  Anna  Price,  and  Charles  A.  Bapp 
are  entitled  to  the  relief  prayed  for  by  them, 
except  that  said  Rapp  has  no  right  to  ope- 
rate for  oil  or  gas  upon  that  portion  of  said 
premises  which  may  hereafter  be  set  off  to 
the  said  George  Zelgler  or  his  grantees  if 
said  interest  be  set  off  during  the  term  of 
said  lease  executed  to  appellants. 

It  is  ordered  and  decreed  that  Charles  A. 
Rapp  shall  have  the  right  to  go  upon  said 
premises  and  each  and  every  part  thereof, 
'  during  the  term  of  the  lease  executed  to  him 
and  to  drill  and  operate  for  oU  or  gas,  which 
right  shall  continue  during  the  life  of  said 
lease,  provided  that,  if  the  interest  of  said 
George  Zelgler  shall  be  set  off  as  herelnoe- 
fore  set  forth,  the  said  Rapp  shall  have 
no  right  to  go  upon  the  portion  of  the 
premises  so  set  off,  and  shall  have  no  right 
to  interfere  in  any  manner  with  the  develop- 
ing and  operating  of  such  portion  of  the 
said  premises  by  the  appellants,  provided, 
however,  that,  if  the  lease  now  owned  by  the 
defendants  shall  have  expired  and  the  lease 
now  owned  by  Rapp  be  in  full  force  and  ef- 
fect, then  the  said  Rapp  shall  have  the  right 
to  go  upon  any  part  of  the  said  premises  to 
develop  and  operate  the  same  according  to 
the  terms  and  conditions  of  his  lease.  It  is 
then  ordered  that  defendants,  their  agents 
and  employes,  be  perpetually  enjoined  from 
entering  upon  said  premises  for  the  purpose 
of  operating  for  oil  or  gas  so  long  as  the  in- 
terest of  G^rge  Zeigler  remains  unassigned, 
and  from  in  any  manner  interfering  with 
Obarles  A.  Rapp  or  his  assigns  in  operating 
upon  said  premises  for  oU  or  gas  or  from 
interfering  with  the  well  drilled  by  them- 
selves  on  said  premises ;  that  the  said  lease 
executed  by  Geoi^e  Zelgler  and  Rachel  Zeig- 
ler to  the  said  Seybert,  and  the  several  as- 
signments and  records  thereof  covering  the 
premises  in  controversy,  are  clouds  upon  the 
title  of  Edgar  D.  Zelgler,  Ernest  Zelgler, 
Anna  Price,  and  Charles  A.  Rapp,  and  the 
same  are  canceled  and  held  for  naught  in 
so  far  as  they  apply  to  their  interests  in  the 
land  in  question. 

It  appears  from  the  record  that  on  Febru- 
ary 11,  1865,  George  Zeigler  and  Martha  V. 
Zeigler,  his  first  wife,  each  became  the  own- 
er of  an  undivided  one-half  ot  the  land  in 
question.  Al>out  nine  years  before  the  filing 
of  the  bill  Martha  V.  Zelgler  died  seised  of 
her  interest  In  this  property,  leaving  no  will, 
and  leaving  surviving  her  her  husband  and 
Edgar  D.  Zelgler,  Elmest  Zelgler,  and  Anna 
Price,  her  children  and  only  heirs  at  law. 
After  her  death  her  husband  continued  to 
.  occupy  the  premises,-  and  up  until  a  short 
.  time  prior  t>  the  beginning  of  tliis  suit  man- 


aged and  controlled  the  same  as  if  tiiey  were 
his  own  property.  On  June  0,  1905,  George 
Zeigler  and  Rachel  Zeigler,  his  second  wife, 
executed  a  gas  and  oil  lease  to  the  premises 
in  question  to  one  W.  W.  Seybert  for  a  term 
of  three  years,  and  so  long  thereafter  as  oil 
or  gas  was  produced  from  the  land  and 
royalties  and  rentals  paid  by  the  lessee 
therefor,  giving  to  the  said  Seybert  or  his 
assigns  the  exclusive  right  to  mine  for  and 
produce  oil  and  natural  gas  from  said  tract 
of  land.  Seybert's  rights  passed  to  defend- 
ants, and  Seybert's  lease  and  the  instruments 
effecting  its  transfer  were  recorded  as  re- 
cited by  the  decree.  During  the  month  of 
February,  1907,  appellants  began  drilling  on 
the  land,  and  about  March  11,  1907,  com- 
pleted a  productive  and  paying  oil  well.  A 
pump  was  placed  in  the  well,  tanks  erected 
on  the  grovind,  and  the  well  was  operated  by 
them  untU  the  beginning  of  this  suit,  when 
a  receiver  was  appointed,  who  has  since 
operated  the  well.  Shortly  after  the  com- 
pletion ot  this  well  appellants  hauled  mate- 
rial on  the  ground  to  begin  the  construction 
of  a  second  well.  After  the  second  rig  had 
been  erected  by  appellants  Edgar  D.  Zelgler 
gave  notice  to  their  agent,  who  was  actually 
operating  the  land,  that  he  and  his  brother 
and  sister  had  an  Interest  In  the  land  and 
warned  the  agent  that  appellants  should 
not  operate  further.  On  June  25,  1907, 
George  Zelgler,  Edgar  D.  Zeigler,  Ernest  Zelg- 
ler, together  with  their  wives,  and  Anna 
Price  and  her  husband,  attempted  to  execute 
a  gas  and  oil  lease  to  the  premises  in  ques- 
tion to  Charles  A.  Rapp  for  a  term  of  10 
years,  and  as  long  thereafter  as  oil  and  ^s, 
or  either  of  them,  was  produced  from  the 
land.  By  a  mistake  of  the  scrivener  who 
drew  the  instrument  the  land  was  mlsde- 
scribed,  and  on  February  17,  1908,  upon  ' 
learning  of  the  mistake,  the  lease  was  re- 
executed  and  the  land  properly  described. 
Shortly  after  the  execution  of  the  lease, 
in  June,  1907,  Rapp  went  upon  the  prem- 
ises with  his  employes  and  began  the  erec- 
tion of  a  derrick  for  the  purpose  of  drilling  a 
well,  but,  before  he  had  accomplished  much 
toward  that  end,  appellants  removed  his 
tools  and  machinery  from  the  land.  Rapp 
then  procured  a  force  of  men,  replaced  his 
appliances  on  the  land,  and  proceeded  to 
dismantle  and  destroy  the  machinery  of  ap- 
pellants. About  this  time  a  truce  was  ar- 
ranged between  the  various  parties,  and  it 
was  agreed  that  the  matter  should  be  sab- 
mltted  to  the  courts.  Rapp  then  construct- 
ed a  well,  and  during  the  pendency  of  these 
proceedings  a  receiver  appointed  by  the 
court  has  operated  both  that  well  and  the 
one  drilled  by  the  appellants.  It  is  appar- 
ent from  the  evidence  that  Edgar  D.  Zelgler, 
Ernest  Zeigler,  and  Anna  Price  were  aware 
of  the  operations  of  appellants  upon  the  land 
from  the  time  they  began  work,  and  made  nsi 
objection  thereto  until  after  the  first  well 
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was  completed  and  In  operation.  Bach  of 
Jiem  teefity,  however,  that  they  did  not 
know  tliat  they  had  any  interest  in  the  land 
until  shortly  before  the  notice  was  given  to 
appellant's  agent  t^  Edgar  D.  Zelgler.  The 
rental  reserved  by  the  Seybert  lease,  under 
which  appellants  operated,  was  one-eighth 
of  the  oil  produced,  delivered  In  pipe  line. 
The  rental  reserved  by  the  Rapp  lease  was 
one-sixth  of  the  oil  produced,  delivered  in 
pipe  line,  an  additional  sum  of  $1,200  to 
be  paid  out  of  Rapp's  share  of  the  oil  pro- 
duced and  certain  additional  rentals  not 
necessary  to  be  here  specified,  which  addi- 
tional rentals  were  payable  only  upon  con- 
dition that  certain  things  specified  in  the 
lease  should  occur. 

It  is  contended  by  appellants  that  the  de- 
cree of  the  circuit  court  is  erroneous  and 
should  be  reversed. 

Golden.  Scholfleld  ft  Scholfield  and  A.  Leo 
Well,  for  appellants.  Eagleton  &  Wesner 
and  Parlcer  ft  NewUn,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Oeorge  Zelgler  and  Martha  V.  Zeig- 
ler,  his  first  wife,  owned  each  an  undivided 
one-half  of  the  real  estate  covered  by  the  oil 
and  gas  leasee  here  involved  as  tenants  In 
common.  Upon  the  death  of  the  wife,  in- 
testate, her  title  in  the  land  passed  to  their 
three  children,  burdened  with  the  dower  right 
of  the  husband.  At  the  time  of  the  execution 
of  the  Seybert  lease  Oeorge  Zelgler  was,  as 
be  had  been  for  many  years,  in  the  sole 
possession  of  the  real  estate,  claiming  and 
apparently  believing  himself  to  be  the  hold- 
er of  the  entire  title.  The  heirs  of  Martha 
V.  seem  to  have  shared  bis  belief  as  to  the 
condition  of  the  title.  After  the  lease  had 
been  assigned  to  appellants,  they,  with  the 
knowledge  of  the  three  children,  operated  the 
land  for  oil  and  developed  a  paying  well. 
Up  to  that  time  the  children  made  no  objec- 
tion to  appellants'  proceedings,  but  by  their 
silence  acquiesced  in  what  was  being  done. 
Shortly  after  a  paying  well  was  brought  In 
by  appellants,  however,  the  children  served 
notice  upon  them  to  the  effect  that  they  own- 
ed an  interest  in  the  land  and  warned  appel- 
lants to  proceed  no  further. 

It  is  contended  by  appellants  that  these 
children,  by  their  silence  and  acquiescence 
while  appellants  expended  large  sums  of 
money  and  demonstrated  the  great  value  of 
the  property,  are  estopped  to  assert,  as 
against  the  appellants,  their  title  to  the  prem- 
ises or  to  object  to  appellants  operating  the 
land  for  oil.  There  is  evidence  which  tends 
to  show,  and  the  court  found,  that  these  chil- 
dren were  ignorant  of  the  fact  that  they  own- 
ed any  interest  in  this  land  until  after  ai^el- 
lants'  well  was  brought  in.  With  this  find- 
ing of  fact  we  are  not  disposed  to  interfere. 
Within  a  reasonable  time  after  they  so  ascer- 
tained that  they  owned  an  interest  In  the 
lard,  they  gave  notice  to  appellants.  No  es- 
t«>n>d  arises  against  them,  because  during 


the  time  of  their  silence  they  were  Ignorant 
of  the  fact  that  they  owned  an  Interest  In 
the  land.  MnUaney  v.  Dnfly,  14S  Ul.  659,  83 
N.  E.  750;  Bradley  t.  Lightcap,  202  Dl.  164, 
67  N.  B.  4S.  The  parties  to  this  litigation 
agree  that  one  tenant  in  common  may  not 
operate  for  oil  against  the  protest  or  wlthoat 
the  consent  of  the  other  tenants  in  common. 
Appellants  contend,  however,  that  the  lease 
from  George  Zelgler  to  Seybert  was  binding, 
as  between  the  parties  thereto,  so  far  as  the 
interest  of  George  Zlegler  in  the  oil  and  gas 
was  concerned;  while  appellees'  position  ia 
that  the  Seybert  lease,  having  been  made  by 
one  tenant  in  common  without  the  other 
tenants  in  common  joining  therein,  is  whol- 
ly and  entirely  void  so  long  as  the  lands 
remain  nndivided,  and  that  during  that  time 
the  owners  of  the  land,  including  the  lessor 
of  appellants,  may  have  the  land  operated  for 
oil  and  enjoy  the  profits  precisely  as  though 
the  Seybert  lease  had  never  been  made,  bat 
that  in  the  event  of  a  partition  of  the  land, 
then  the  Seybert  lease  will  become  operative, 
and  give  to  the  bolder  thereof  the  sole  right 
to  operate  for  oil  the  portion  of  the  real  es* 
tate  set  ofT  to  George  Zelgler. 

Appellees  by  their  brief  quote  and  rely  np> 
on  section  198  of  Freeman  on  CSo-Tenancy, 
which  hi  our  judgment  states  the  law  correct- 
ly, in  these  words:  "A  conveyance  of  the 
minerals  in  a  tract  of  land,  reserving  his  in- 
terest in  the  land  itself,  made  by  a  co-tenant 
to  a  stranger,  is  regarded  as  void  as  against 
the  co-tenants  of  the  grantor,  'because  it  is 
an  attempt  to  create  a  new  and  distinct  ten> 
ancy  in  common  between  one  co-tenant  and 
the  others  In  distinct  parts  of  the  common 
estate,  which  is  contrary  to  the  rales  of 
law.'" 

The  lease  is  void  as  against  the  grantor's 
co-tenants;  that  is  to  say.  In  determining 
their  rights  in  the  property,  no  consideration 
is  to  be  given  to  the  existence  of  that  lease. 
Bat  It  does  not  follow  therefrom  that  It  Is 
of  no  effect  as  between  the  lessor  and  the 
lessee,  even  while  the  premises  remain  nndi- 
vided. On.  the  contrary)  as  between  them  It 
is  just  as  valid  as  a  Isase  of  property  owned 
entirely  by  the  lessor.  Freeman  on  Co-Ten- 
ancy and  Partition,  {  25S.  The  law  is  that 
one  tenant  in  common  may  not  prejudice  tiie 
rights  of  his  co-tenants  by  a  conveyance  of 
any  specific  part,  or  of  any  interest,  right,  or 
license  in  any  specific  part,  of  the  common 
property,  but  such  a  conveyance  is  valid  as 
against  tbe  grantor,  "ht  least  by  way  of  es- 
toppel. It  is  <mly  where,  and  aa  far  as,  it 
comes  in  conflict  with  the  interests  of  &e 
co-tenants,  that  it  is  void.  Fredrick  v.  Fred- 
rick, 219  111.  568,  76  N.  B.  856;  Finch  v. 
Green,  225  111.  SOi,  80  N.  E.  318.  In  the 
present  case,  after  the  execntlcai  of  the  tease 
to  Seybert,  he  and  George  Zelgler  together 
hpld  and  possessed  all  the  privileges,  right, 
title,  and  interest  in  the  land.  Including  the 
6i\  and  gas,  that  Oeorge  Zelgler  had  before 
possessed,  and  the  rights  of  George  Zeigler's 
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'CO-tenants  remained  predBdy  as  th^  were 
before  that  lease  was  made.  For  example,  it 
there  was  a  partition  of  the  land,  then  the 
Seybert  lease  would  follow  the  Interest  of 
<ieorge  Zelgler  and  be  operative  only  upon 
the  land  set  off  to  him,  bat,  as  between 
George  Zeigler  and  Seybert,  the  latter  bad 
the  same  right  in  reference  to  operating  the 
land  for  oU  and  gas  .that  George  Zeigler  had 
prior  to  the  execution  of  tbe  lease,  subject 
only  to  snch  burdens  as  were  imposed  upon 
SeytierC  by  that  Instrnment  It  follows, 
therefore,  that  nothing  was  conveyed  to  Rapp 
by  George  Zeigler  when  be  Joined  In  the 
lease  which  Rapp  toc^  Rapp  has  no  greater 
right  than  If  his  lease  was  alone  with  the 
children  of  Martha  V.  Zeigler ;  the  S6ybert 
lease  having  been  recorded  and  operations 
having  been  In  full  swing  on  the  land  under 
that  Instmrnent  when  Rapp  took  his  lease. 
Neither  of  the  lessees  can  maintain  partltioo 
CV^'atford  Oil  &  Gas  Co.  v.  Shlpman,  233 
111.  0,  S4  N.  E.  S3),  and  neither  of  them  has 
the  right  to  operate  withoat  the  consent  of 
the  other  (Murray  v.  Haverty,  70  111.  818), 
bat  either  of  the  lessors  can  maintain  parti- 
tion, and  in  that  way  give  to  his  lessee  the 
sole  right  to  operate  for  oil  and  gas  in  the 
portion  of  the  land  which  may  be  set  off  to 
such  lessor.  If  appellants  and  Bapp  can  agree 
upon  the  method  by  which  this  land  shaH  be 
opented  then  they  may  operate  it,  one-half 
of  the  oU  going  to  Rai^,  ont  of  which  he 
shall  pay  to  each  of  the-  children  of  Martha 
V.  Zeigler  one-eighteenth  part  of  that  half  as 
tent  or  royalty,  the  other  balf  of  the  oil  go- 
ing to  appellaats,  oat  of  which  they  shall  pay 
one-eighth  part  of  that  balf  to  George  Zeig- 
ler  as  rent  or  royalty.  If,  however,  appel< 
lants  and  Rapp  cannot  so  agree,  neither  can 
rli^tfally  operate  the  land  tor  oil  unless 
some  one  of  the  tenants  in  common  elect  to 
bare  the  land  partitioned,  in  which  event  the 
Tights  of  each  lessee  will  attach  to  the  land 
set  off  to  his  lessor  or  lessors.  It  is  tme 
that  this  view  requires  the  children  of  Mar- 
tha V.  Zeigler  or  their  lessee  to  agree  upon 
the  operation  of  the  land  for  oil  and  gas,  in 
case  they  so  desire  to  operate  while  the 
land  remains  undivided,  with  api>ellants  in- 
stead of  with  George  Zeigler;  bat  in  law 
this  is  not  to  be  regarded  as  prejudicial  to 
their  interests,  as  it  cannot  be  said  that 
George  Zelgler's  lessees  will  be  less  ready  to 
Join  with  the  children  or  their  lessee  in  op- 
erating the  land  than  would  George  Zeigler 
himself. 

No  question  respecting  the  dower  right  of 
George  Zeigler  has  been  presented  by  the 
parties. 

The  decree  herein  mast  be  reversed  and 
the  cause  remanded  to  the  circuit  court  Up- 
on the  cause  being  redocketed,  the  court  will 
enter  a  decree  providing  that  the  lease  from 
George  Zeigler  to  Seybert  and  its  assigu- 
ments  shall  be  canceled  and  set  aside  and 


for  naught  held  In  so  far  as  tbey  appear  to 
convey  any  right,  privilege,  or  license  in  and 
to  the  interest  in  the  real  estate  which  Mar- 
tha V.  Zelgler's  children  inherited  from  her, 
but  leaving  that  lease  and  its  assignments  in 
full  force  and  effect  so  far  as  they  purport 
to  convey  any  right,  privilege,  or  license  with 
respect  to  the  interest  of  George  Zeiglec-  in 
the  real  estate.  The  decree  shall  also  pro- 
vide for  the  division  of  the  oil  already  pro- 
duced or  its  proceeds  In  the  manner  follow- 
ing: The  (dl  produced  before  Jnne  25,  1907 
(which  was  the  date  of  the  first  lease  made 
to  Rapp),  or  Its  proceeds,  shall  be  divided, 
without  any  charge  for  production,  in  the 
manner  following:  The  one-sixteenth  to 
George  Zeigler,  the  seven-sixteenths  to  appel- 
lants, and  to  each  of  the  three  children  ot 
Martha  V.  Zeigler  the  one-sixth  part  All 
the  oil  produced  on  and  after  June  26,  1907, 
down  to  the  time  of  the  appointment  of  the 
receiver,  or  its  proceeds,  without  any  charge 
for  production,  shall  be  divided  In  the  man- 
ner following:  To  George  Zeigler  the  three 
forty-eighths,  to  appellants  the  twenty-one 
forty-eighths,  to  each  of  the  three  children 
of  Martha  V.  Zeigler  the  one  thirty-sixth,, 
and  to  Rapp  tbe  twenty  forty-eighths  part 
The  oil  produced  since  the  time  of  thef  ap- 
pointment of  the  receiver,  or  Its  proceeds, 
after  his  disbursements  and  charges  have 
been  provided  for  out  of  the  oil  so  produced, 
shall  be  divided  in  the  same  manner  as  the 
oil  above  mentioned  which  was  produced  on 
and  after  June  25,  1907,  down  to  the  time  of 
the  receiver's  appointment  For  the  purpose 
of  effecting  such  division  of  tbe  oil,  or  Its. 
proceeds,  as  is  hereby  awarded,  the  decree 
shall  provide  for  any  party  hereto  account- 
ing and  making  payment  to  any  other  party 
hereto  as  may  be  necessary.  If  desirable 
for  the  purpose  of  effecting  such  division,  ad- 
ditional proof  may  be  taken,  either  in  open 
court  or  upon  a  reference  to  a  master.  The 
costs  of  tbe  circuit  court  other  than  the 
charges  and  disbursements  of  the  receiver 
shall  be  adjndged  one-half  against  the  com- 
plainants and  one-half  against  the  defend- 
ants. The  receiver  shall  be  discharged,  and 
the  cause  shall  be  stricken  from  the  docket 
Reversed  and  remanded,  with  directions 
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MORTON  T.  PD8BT. 


(Sapreme  Court  of  Illinois.     Dec   15,   1906.) 

1.  Statutes  (|  85*)— Locai,  ob  Spioiai,  Law 

— Pbacticb  in  Coubts. 

Hnrd'B  Rev.  St  1905.  c.  37,  |  300,  autiiorii- 
ing  a  judge  of  the  municipal  court  in  iiis  dis- 
cretion to  instruct  tbe  jury  orally  or  in  writing, 
is  not  invalid  as  a  violation  of  Const  art  4,  | 
22,  forbidding  tlie  passage  of  any  local  or  spe- 
cial law,  regulating  practice  in  courts  of  jus- 
tice. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  «  94 ;   Dec.  Dig.  f  85.»] 


•For  otber  cases  sm  same  toplo  and  section  NUUBBH  In  D*c  *  Am.  Digs.  19«7  to  date,  ft  Reporter  Indexes 
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2.  Statutes  (i  74*)— TJnifobmitt  ot  Opkba- 
TioN— Practice  in  Courts. 

Under  Const,  art.  4.  |  34.  providing  that 
the  juriBdicttoD  and  practice  in  municipal  courts 
sliall  be  such  as  the  General  Assembly  shall  pre- 
scribe, Hurd's  Rev.  St.  1905,  c.  37,  8  300,  au- 
thorizing a  judge  of  the  municipal  court  to 
charge  the  jury  orally  or  in  writing  in  his  dis- 
cretion, is  not  in  violation  of  Const,  art  6,  | 
29,  requiring  that  all  laws  relating  to  courts 
shall  be  general  and  of  uniform  operation,  and 
that  practice  in  all  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law  shall  be  uni- 
form. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  76;  Dec  Dig.  i  74.*] 

3.  Constitutional  Law  (S  61*)— Lboislatite 
POWEB— Deucgation. 

Huid's  Rev.  St  1905,  c.  37,  S  300,  au- 
thorizing the  judge  of  a  municipal  court  to 
charge  vie  jury  orally  or  in  writing  in  his  dis- 
cretion, is  not  invalid  as  a  delegation  of  legis- 
lative power  to  the  judge  to  determine  whetner 
or  not,  in  any  particular  case,  the  jury  shall 
be  instructed  by  one  method  or  the  other. 

[E3d.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  i  103;   Dec.  Dig.  {  61.*] 

4.  Courts  (§  187*)  —  Municipal  Coxnnr— Ju- 

BISDICnON. 

The  Legislature  has  no  power  to  make  any 
provision  concerning  the  jurisdiction  of  or  prac- 
tice in  municipal  courts,  which  will  effect  such 
a  change  in  the  organization  or  functions  of  the 
court  that  it  can  no  longer  be  regarded  as  a 
municipal  or  city  court 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  I  187.*] 

5.  Trial  (f  250*)— Inbtbuotions— Refusal  or 
Request— Fork. 

where  the  court  advised  counsel  in  the  be- 
((inning  that  he  would  charge  the  jury  orally, 
instructions  requested  in  writing  were  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  648;    Dec.  Dig.  <  259.*] 

6.  Appeal  and  Error  <|  768*)  —  Duty  to 
Point  Out  Ebbob. 

Where  the  sufficiency  of  plaintiff's  amend- 
ed statement  was  challenged,  but  plaintiff  in 
error  did  not  point  out  in  his  brief  wherein  the 
statement  was  deficient,  the  Supreme  Conrt 
would  not  make  an  independent  investigation  to 
ascertain  wherein  the  statement  was  objection- 
able. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  8093 ;   Dec.  Dig.  i  758.*] 

7.  Dakaoes  (I  158*)— Personal  Injotobs— 
Statement  oy  Claiic— Sufficienct. 

Plaintiff,  in  a  statement  of  claim,  alleged 
injuries  in  a  collision  with  defendant's  auto- 
mobile. She  stated  that  she  was  injured  ex- 
ternally and  internally,  was  struck,  braised, 
and  wounded  on  the  left  side,  and  that  since 
the  accident  she  had  had  fainting  spells,  head- 
aches, pains  in  and  about  her  head  and  eyes, 
and  that  the  shock  and  fall  had  impaired  her 
internal  organs,  and  their  functions,  and  her 
general  health.  Held,  sufficient  to  authorize  evi- 
dence of  irregnlar  menstruation. 

[EM.   Note.— For   other   cases,   see   Damages, 
Cent  Dig.  I  441;   Dec.  Dig.  f  158.*) 

8.  Damages  (8  130*)— Personal  Injurt— Con- 
clusiveness. 

Plaintiff,  prior  to  her  injury  in  a  collision 
with  an  automobile,  was  employed  as  a  stenog- 
rapher. She  was  compelled  to  give  up  work 
on  account  of  her  injury.  Her  left  ankle  and 
left  arm  were  severely  injured,  and  for  a  con- 
siderable length  of  time  she  suffered  other  bodily 


ailments  occasioned  by  the  shock.    Held,  that  a  . 

verdict  tor  fSOO  was  not  excessive. 
[Ed.    Note. — For   other   cases,    see    Damages, 

Cent  Dig.  8f  358,  361 ;   Dec.  Dig.  8  130.*] 

9.  Appeal  and  Ebbob  (8  762*)— Bbiefs— Ob- 
jections AND  Reply. 

A  constitutional  question,  suggested  for  the 

first  time  in  the  reply  brief  of  plaintiff  in  error, 

will  be  disregarded. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  8  3097 :  Dec.  Dig.  8  7%2.*] 

Error  to  Municipal  Court  of  CMcaeo;  Ste- 
phen A.  Foster,  Judge. 

Action  by  Rena  Morton,  by  Elizabeth  Mor- 
ton her  next  friend,  against  Evan  Pusey. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Afilrmed. 

On  May  20,  1908,  Bena  Morton,  a  minor, 
the  defendant  In  error,  by  her  next  friend, 
recovered  a  judgment  for  the  sum  of  $500, 
in  the  municipal  conrt  of  Chicago,  against 
Evan  Pusey,  plaintiff  in  error,  for  personal 
injuries  alleged  to  have  been  sustained  by 
her  through  the  negligence  of  plaintiff  In  er- 
ror in  the  operation  of  an  antomoblle  at  the 
comer  of  Sixty-Fourth  street  and  Stony 
Island  avmue.  In  the  dty  of  Chicago,  on 
the  evening  of  August  4,  1907.  To  review 
that  Judgment  plaintiff  In  error  has  sued  oot 
a  writ  of  error  from  this  court  The  amend- 
ed statement  of  claim  filed  by  defendant  In 
error  avers  that  the  Injuries  complained  of 
were  occasioned  through  the  negligence  of 
the  plaintiff  In  error  In  operating  and  driving 
a  certain  automoUle  at  an  undue  or  Ugh 
rate  of  speed  across  a  busy  thoroughfare,  by 
falling  to  sound  any  horn  or  other  warning- 
of  bis  approach,  and  by  running  his  machine 
down  tbe  wrong  side  of  the  street,  past  and 
around  a  certain  street  car  then  standing 
at  said  crossing,  at  an  undue  speed,  by  rea- 
son of  which  defendant  In  error  was  unable 
to  see  or  escape  from  said  automobile;  that 
the  plaintiff  in  error  failed  to  properly  man- 
age and  control  his  said  machine  and  to  ap- 
ply brakes  and  stop  tbe  same  within  a  prop- 
er time  and  distance,  and  was  careless  and 
unskillful  in  the  management  and  control  of 
said  automobile,  by  reason  of  which  negli- 
gence defendant  In  error,  while  In  the  ex- 
ercise of  due  care,  was  struck  by  said  auto- 
mobile and  injured,  both  Internally  and  ex- 
ternally, and  by  reason  of  said  Injuries  She 
Incurred  large  exi>en8e  for  doctor's  bills 
and  medicine,  and  sustained  financial  loss  of 
wages  and  salary  during  a  period  of  three 
months;  that  said  Internal  and  external  in- 
juries aforesaid  consisted  of  the  striking,' 
bruising,  and  wounding  the  left  side  of  de- 
fendant in  error,  and  the  injuring  and  hurt- 
ing of  her  left  arm  and  left  leg,  by  reason 
of  which  she  sustained  great  pain,  and  her 
left  ankle  and  left  knee  were  rendered  sore 
and  stiff  and  permanently  weak,  injured,  and 
Impaired;  that  the  head  of  defendant  In  er- 
ror was  also  injured,  bruised,  and  cut,  and 
since  said  accident  she   has  had   fainting 
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spells  and  headacbes.  pains  In  and  abont 
her  bead  and  eyes,  and  the  shock  and  fall 
also  Impaired  the  internal  organs  and  func- 
tions of  defendant  In  error,  and  have  Im- 
paired her  general  health.  Sixty-Fourth 
street  runs  east  and  west.  Stony  Island  ave- 
nue runs  north  and  south,  and  crosses  the 
end  of  Sixty-Fourth  street  Just  veest  of  an 
«ntrance  to  Jackson  Park.  Running  east  to- 
ward Stony  Island  avenue  on  Sixty-Fourth 
street  are  three  street  car  tracks,  the  south 
track  turning  to  the  south  and  the  other  two 
turning  to  the  north  on  Stony  Island  avenue. 
On  this  south  track  east-bound  cars  are  op- 
erated, and  at  the  Junction  of  the  two  streets 
this  track  Is  laid  within  three  or  four  feet 
of  the  curb  on  the  south  side  of  Sixty-Fourth 
street  On  the  track  Immediately  north 
west-bound  cars  are  operated.  The  accident 
occurred  alwut  8:30  o'clock  on  the  evening  of 
August  4,  1907,  at  the  Junction  of  these  two 
streets.  A  car  running  east  on  the  south 
track  on  Sixty-Fourth  street  had  Just  arriv- 
ed at  the  comer,  and  had  stopped  to  let  pas- 
sengers off  before  turning  south  on  Stony 
Island  avenue.  At  this  time  there  were  a 
number  of  persons  on  the  west  side  of  the 
avenue  immediately  south  of  Sixty-Fourth 
street,  some  of  them  waiting  to  take  the  car, 
and  others  intending  to  cross  the  railway 
tracks.  For  some  distance  plaintiff  in  error 
had  followed  the  car  on  the  south  track  with 
his  automobile,  and  when  the  car  slowed 
down  to  make  the  stop  at  the  comer,  the 
plaintiff  In  error  turned  his  machine  to  the 
left,  and  ran  on  east  along  the  north  side 
of  and  close  to  the  car.  Just  aq  he  reached 
the  east  end  of  the  car,  defendant  In  error, 
-who  was  crossing  Sixty-Fourth  street,  walk- 
ing to  the  north  on  the  west  line  of  Stony 
Island  avenue,  and  who  had  passed  Just  In 
front  of  the  street  car  after  the  motorman 
on  the  car  had  motioned  her  to  do  so,  step- 
ped in  front  of  plaintiff  In  error's  machine, 
and  was  struck  by  it  and  knocked  down.  On 
the  trial  plaintiff  in  error  testified  that  he 
was  running  his  machine,  at  the  time  of  the 
accident,  on  second  speed,  and  that  he  was 
traveling  less  than  six  miles  an  hour,  and 
that  when  the  machine  was  operated  at  first 
speed  it  could  be  run  as  slow  as  three  miles 
an  hour;  that  the  machine  was  stopped  by 
bim  13  or  14  feet  east  of  the  point  where 
the  accident  occurred;  that  when  be  turned 
out  to  go  around  the  car  be  saw  no  one  on 
the  street  ahead  of  him,  and  that  be  did  not 
see  defendant  In  error  until  the  Instant  be- 
fore she  was  struck,  and  it  was  then  too  late 
to  apply  the  emergency  brake;  that  Just  as 
he  was  leaving  the  car  track  to  go  around 
the  street  car,  be  sounded  his  bom,  and  at 
the  moment  defendant  in  error  stepped  In 
front  of  bis  machine  be  shouted  to  her. 
When  struck  by  the  machine  defendant  is 
error's  left  knee  and  left  arm  were  quite 
severely  injured,  and  it  appears  from  the 
«rldence  that  for  a  considerable  length  of 
time  afterward  she  suffered  from  other  bod- 


ily ailments  occasioned  by  the  shock.  Prior 
to  the  injury  the  defendant  In  error  was  em- 
ployed as  stenographer,  but,  on  account  of 
the  condition  of  her  health  following  the  ac- 
cident, she  was  obliged  to  give  up  this  work. 
At  the  close  of  all  the  evidence  the  court 
denied  plaintiff  In  error's  motion  for  a  per- 
euiptory  Instruction. 

Charles  A.  Phelps,  for  plaintiff  in  error. 
John  E.  Erickson  (Willis  H.  Hutson,  of  coun- 
sel), for  defendant  in  error. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Pursuant  to  section  300,  c.  37, 
Hurd's  Rev.  St.  1905,  the  Judge  of  the  mu- 
nicipal court  instructed  the  Jury  orally,  and 
it  is  contended  by  plaintiff  In  error  that 
this  section  300,  giving  the  Judge  discretion 
to  deliver  his  charge  orally  or  to  deliver  it 
in  writing,  Is  in  violation  of  section  22,  art 
4,  of  the  Constitution,  which  forbids  the  pas- 
sage of  any  local  or  special  law  regulating 
the  practice  in  courts  of  Justice,  and  it  is 
urged  that  it  also  violates  section  29,  art  6, 
of  the  Constitution,  which  reads  as  follows: 
"All  Judicial  otacers  shall  be  commissioned 
by  the  Governor.  All  laws  relating  to  courts 
shall  be  general,  and  of  uniform  operation; 
and  the  organization.  Jurisdiction,  powers, 
proceedings  and  practice  of  all  courts,  of  the 
same  class  or  grade,  so  far  as  regulated  by 
law,  and  the  force  and  effect  of  the  process. 
Judgments  and  decrees  of  such  courts,  sever- 
ally, shall  be  uniform."  These  objections  to 
the  section  of  the  statute  in  question  are 
based  on  the  fact  that  it  gives  discretion  to 
the  Judge  of  the  municipal  court  to  instruct 
the  Jury  either  orally  or  in  writing,  while 
a  like  discretion  is  not  conferred  upon  the 
Judge  of  any  other  court  The  amendment 
to  the  Constitution  adopted  by  the  voters  in 
1004,  and  which  Is  section  34,  art  4,  of  the 
fundamental  law  of  the  state,  provides  that. 
In  the  event  of  the  creation  of  municipal 
courts  in  the  city  of  Chicago,  "the  Jurisdic- 
tion and  practice  of  said  municipal  courts 
shall  be  such  as  the  General  Assembly  shall 
prescribe."  If  plaintiff  In  error's  contention 
Is  correct  the  words  Just  quoted  are  entirely 
without  meaning.  We  do  not  think  they 
should  be  so  regarded.  One  purpose  of  the 
Legislature  and  of  the  people  unquestionably 
was  to  authorize  the  creation  of  a  code  of 
practice  for  the  municipal  court  of  Chicago 
which  might  apply  to  that  court  alone.  Such 
a  code  cannot  take  away  from  a  litigant  any 
right  given  him  by  the  Constitution  as  It 
stood  prior  to  this  amendment  In  reference 
to  any  matter  other  than  practice  in  that 
court,  but  as  the  question  of  instructing 
orally  or  of  instructing  In  writing  is  solely  a 
matter  of  practice,  we  think  that  the  stat- 
ute In  question  is  warranted  by  section  34, 
supra.  Nor  can  it  be  said,  as  here  contended, 
that  tikis  section  delegates  to  the  Judge  leg- 
islative, power  to  determine  whether  or  not 
In  any  particular  case,  the  Jury  shall  be  in- 
structed by  one  method  or  another.    Statutes 
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vesting  like  discretionary  powers  In  Judges 
of  courts  of  record  have  never  been  regarded 
In  this  state  as  conferring  legislative  power 
upon  the  Judges.  It  Is,  however,  beyond  the 
power  of  the  Legislature  to  make  any  provi- 
sion In  reference  to  the  Jurisdiction  of  or 
practice  in  the  municipal  court  which  would 
effect  such  a  change  In  the  organization  or 
functions  of  the  court  that  It  could  no  longer 
be  regarded  as  a  municipal  or  city  court 
MiUer  V.  People,  230  III.  65,  82  N.  E.  521. 

After  the  court  had  disposed  of  a  motion 
made  at  the  close  of  all  the  evidence  the  at- 
torney for  plaintiff  In  error  asked  that  the 
Jury  be  Instructed  In  writing,  and  presented 
certain  written  instructions,  and  reanested 
that  the  court  give  the  same.  These  were  all 
refused,  for  the  reason  that  the  court  had 
elected  to  Instruct  the  Jury  orally.  At  the 
conclusion  of  the  oral  charge  the  Judge  in- 
quired whether  there  were  any  objections  to 
the  Instructions  as  given.  Counsel  for  plain- 
tiff in  error  did  not  make  any  objection  nor 
take  any  exception  to  the  charge,  so  far  as 
the  law,  stated  or  omitted,  was  concerned, 
but  asked  that  two  of  the  wrlttoi  instruc- 
tions which  he  had  before  passed  up,  and 
which  two  he  then  again  presented,  should 
be  given.  The  court  refused  both.  One  of 
tiiem  contained  a  proper  element  which  went 
to  the  measure  of  damages,  the  substance  of 
which  should  have  In  some  manner  been  giv- 
en to  the  jury,  but  as  offered  these  instruc- 
tions were  properly  refused,  for  the  reason 
that  they  were  in  writing  when  the  court 
bad  determined  to  charge  the  Jury  orally, 
and  had  so  advised  counsel  before  beginning 
to  instruct. 

The  sufficiency  of  the  amended  statement 
of  plaintiffs  cause  of  action  was  challenged. 
Plaintiff  in  error  has  not  in  his  brief  pointed 
out  wherein  that  statement  fails  to  meet 
the  requirements  of  the  statute.  We  will 
not  enter  upon  an  Independent  investigation 
ourselves  for  the  purpose  of  ascertaining 
whether  the  alleged  error  exists. 

Evidence  was  received  tending  to  show 
that  prior  to  the  time  of  the  Injury  the 
menses  of  the  injured  girl  had  occurred  at 
regular  intervals,  and  that  afterward  the  pe- 
riods at  whioh  they  occurred  were  Irregular, 
indicating  derangement,  which  it  was  claim- 
ed resulted  from  the  accident.  It  was  ob- 
jected that  the  statement  of  claim  was  not 
broad  enough  to  permit  the  admission  of 
such  testimony.  We  have  examined  that 
statement,  and  are  of  opinion  the  evidence 
was  admissible. 

It  Is  also  complained  that  the  court  erred 
in  refusing  to  Instruct  the  Jury  to  find  for 
the  defendant  at  the  close  of  all  the  evidence. 
The  statanent  preceding  this  opinion  shows 
that  the  evidence  tended  to  prove  plaintiff's 
statement  of  her  claim.  The  motion  was 
without  merit    The  verdict  was  not  against 


Qie  weight  of  the  evidence,  nor  was  the 
amount  of  damages  allowed  excessive. 

Plaintiff  In  error,  by  his  reply  brief  and 
argument,  raises  a  constitutional  question 
not  suggested  by  his  original  brief  and  argu- 
ment The  portion  of  his  reply  brief  dealing 
with  this  proposition  has  been  dlsr^arded 
by  us. 

The  Judgment  of  the  municipal  court  will 
be  affirmed. 

Judgment  affirmed. 

(237  III.  3U) 

DONALDSON  v.  DONALDSON. 
(Supreme  Court  of  Illinois.     Dec  15,  1908.) 

1.  Appeal  and  Ebbob  ({  931*)  — Rbvmw  — 
pbesumpnons— flndikob  of  kefebek. 

In  an  action  for  an  accounting  of  a  part- 
nership business,  there  being  no  books  of  ac- 
count m  existence  covering  the  first  seven  years 
of  the  partnership,  and  no  other  evidence  to 
supply  such  books,  it  will  be  presumed  on  ap- 
peal that  a  finding  of  the  referee  that  there 
was  a  settlement  between  the  partners  at  the 
end  of  such  seven-year  period  was  based  on  the 
alwence  of  evidence  as  to  the  state  of  the  ac- 
counts, and  such  finding  will  be  disregarded. 

[Ed.  Note.— For  other  cases,  see  Api)eai  and 
EhTor,  Dee.  Dig.  |  931.»] 

2.  Evidence  (S  354*)— Pabtnesship  Books— 
What  Constitute. 

While  books  of  account  kept  by  one  of 
the  members  of  a  partnership,  but  which  were  at 
all  times  open  to  the  inspection  of  the  other 
partners,  are  to  be  considered  as  partnership 
books,  and  entitled  to  credit  as  anch,  loose  sheets 
of  paper,  in  the  handwriting  of  the  partner 
who  kept  the  books,  but  not  a  part  of  the  ac- 
count books,  will  not  be  so  regarded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  S  854.*] 

3.  PabTNEBSHIP  (i  331*)— ACCOUNTINO-rAO- 

TioNa— Uncebtaintt  as  to  Aocountb— Dib- 

HiaSAL. 

Where  the  i>artnership  books  and  accounts 
are  in  such  a  state  of  uncertainty  as  to  render 
it  a  matter  of  conjecture  as  to  whether  any- 
thing is  due  from  one  partner  to  another,  a  bill 
for  an  accounting  will  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  I  789;   Dec  Dig.  |  331.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  appeal  from  Circuit  Court  Cook 
County;   Lockwood  Honore,  Judge. 

Action  by  Sarah  E.  Donaldson,  executrix 
of  Samuel  H.  Donaldson,  against  Oliver  Don- 
aldson. From  a  Judgment  of  the  Appellate 
Court  reversing  a  decree  of  the  circuit  court 
In  fa,vor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

George  W.  Barker,  for  appellant  Francis 
E.  Croarkin,  for  app^ee. 

CARTWRIGHT,  J.  In  June,  1865,  three 
brothers,  Robert  Donaldson,  Samuel  H.  Don- 
aldson, and  Oliver  D<maIdson,  formed  a 
partnership  In  the  city  of  Chicago  to  carry 
on  the  business  of  ship  smith  and  ship  car- 
penter, and  that  partnership  continued  until 
the  death  of  Robert  DonBldB(Hi,  in  Septem- 
ber, 1888.     After  his  death  the  two  surviv- 
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ing  brothers  purchased  his  Interest  from  the 
administratrix,  and  they  continued  the  tmsi- 
uess  as  partners  until  November  6,  1901, 
when  the  partnership  was  ended,  except  as 
to  collecttag  some  outstanding  accounts  and 
paying  some  bills.  There  does  not  appear  to 
have  ever  l>een  any  settlement  of  the  partner- 
ship affairs,  or  any  account  stated  between 
the  partners.  After  the  dissolution  no  claim 
was  made  by  either  partner  against  the  other. 
Samuel  H.  Donaldson  died  in  January,  1903, 
and  Oliver  Donaldson  filed  a  claim  in  the 
probate  court  against  the  estate  on  a  note 
given  to  him  by  Samuel  for  |1,500.  After 
the  allowance  of  that  claim  Sarah  E.  Don- 
aldson, the  appellant,  as  executrix  of  the  will 
of  Samuel,  filed  the  bill  in  this  case  in  the 
circuit  court  of  Cook  county  for  an  account- 
ing of  the  partnership  affairs,  and  alleging 
tliat  there  was  a  balance  due  her,  as  exec- 
utrix, from  Oliver.  Oliver  Donaldson  an- 
swered the  bill,  denying  that  there  was  any- 
thing due  from  him  on  the  settlement  of 
the  partnership  accounts,  and  he  also  filed  a 
cross-bill  claiming  that  there  was  a  balance 
due  him,  and  praying  for  an  accounting  and 
payment  to  him  of  such  balance.  The  com- 
plainant in  the  original  bill  answered  the 
cross-bill.  The  evidence  of  the  parties  was 
taken  before  a  master  in  chancery,  who  was 
directed  to  take  and  report  the  evidence, 
together  with  his  conclusions.  The  execntrlx 
produced  before  the  master  a  book  of  the 
partnership,  beginning  in  January,  1891, 
more  than  seven  years  after  the  partnership 
was  formed,'  purporting  to  show  the  expenses 
paid^.  the  cash  receipts,  and  withdrawals  of 
money  by  Oliver  Donaldson,  and  inclosed  in 
this  book  there  were  seven  loose  sheets  pur- 
porting to  show  Oliver  Donaldson's  with- 
drawals of  partnership  profits.  Oliver  Don- 
aldson introduced  three  books  of  the  partner- 
ship, three  bank  passbooks  showing  deposits 
in  bank  and  canceled  checks  and  paid  bills, 
but  there  was  no  evidence  of  the  state  of 
accounts  or  the  business  of  the  partner^Ip 
up  to  January,  1891.  The  master  began 
liis  statement  of  account  at  that  date,  and 
reported  that  there  was  no  evidence  that 
any  books  or  memoranda  of  the  business 
were  kept  prior  to  that  time;  that  no  account 
of  the  withdrawals  of  Samuel  was  shown 
to  have  been  kept;  that  he  found  from  the 
bank  passbook  there  was  a  balance  in  bank 
to  the  credit  of  the  firm  on  December  29, 
1890,  of  $1,224.71,  and  on  January  10,  1891, 
a  further  credit  of  $2,320.70,  neither  of  which 
was  entered  on  the  books;  that  these  credits 
could  only  be  accounted  for  as  collections  for 
work  done  prior  to  January,  1891,  and  that 
it  was  impossible  to  reconcile  the  passbooks 
with  the  accounts  on  any  other  hypothesis 
than  that  the  moneys  were  from  time  to  time 
withdrawn  by  check  and  divided  without 
keying  any  memorandum.  He  found  the 
tjooks  in  an  unsatisfactory  condition;  that  a 
number  of  bills  of  the  firm  marked  "paid" 
had  been  entered  on  the  collection  account, 


and  some  were  not  found  In  the  collection 
account,  and  some  bills  for  expenses  shown 
to  have  been  paid  were  omitted  from  the 
expense  account,  but  he  concluded  that  the 
books  were  honestly  kept  by  persons  not  vers- 
ed in  proper  methods,  and  that  they  were  de- 
signed to  and  did  show  a  substantial  condition 
of  the  accounts,  or  furnish  data  from  which  a 
fairly  accurate  account  might  be  stated,  dur- 
ing tlM  i)erlod  covered  by  the  books.  He, 
therefore,  stated  an  account  during  that  peri- 
od, and  found  a  balance  of  $1,921.94  against 
Oliver  Dcmaldson,  and  recommended  a  de- 
cree In  favor  of  the  executrix,  and  against 
Oliver,  for  such  sum.  The  court  heard  the 
canse  on  exceptions  to  the  report  and  over- 
ruled the  exceptions  and  entered  a  decree 
in  accordance  with  the  recommendations  of 
the  master.  Oliver  Donaldson  appealed  to 
the  Appellate  Court  for  the  First  District, 
and  that  court,  being  of  the  opinion  that  the 
evidence  left  the  partnership  accounts  in 
such  doubt  and  uncertainty  ttiat  It  was  im- 
possible to  determine  the  tme  state  of  the 
account  or  to  do  Justice  between  the  parties, 
reversed  the  decree,  and  dismissed  both  the 
bill  and  croaa-bill  for  want  of  equity.  From 
the  Judgment  of  the  Appellate  Court  this  ap- 
peal was  prosecuted. 

There  is  no  evidence  with  respect  to  the 
accounts  or  books  of  the  firm  from  Septem- 
ber, 1883,  to  January,  1891,  and  there  is' noth- 
ing in  the  record  from  which  the  master 
could  determine  that  the  accoimts  had  been 
settled  and  adjusted  up  to  that  time.  There 
is  nothing  to  indicate  tliat  tKMks  or  accounts 
were  not  kept,  but  they  were  not  produced, 
and  the  master  reported  that  it  was  assum- 
ed by  both  parties  that,  prior  to  January, 
1891,  the  business  had  been  settled  between 
the  partlea  The  fifth  exception  to  the  re- 
port recited  tliat  statement  of  the  master  and 
made  It  the  basis  for  an  exception,  on  the 
ground  that  there  was  nothing  in  the  record 
to  Justify  such  an  assumption.  'WIe  are  un- 
able to  find  any  stipulation  or  agreement 
sustaining  the  statement,  and  must  assume 
that  it  was  made  merely  because  no  evidence 
of  books  or  accoimts  was  introduced  prior 
to  that  time.  The  books  and  accounts  which  . 
were  offered  were  kept  by  Samuel  Donaldson 
and  bis  son,  and  the  executrix,  after  the 
death  of  Samuel,  had  innocently  destroyed 
a  large  number  of  checks,  paid  bills,  and  pa- 
pers of  the  partnership.  There  was  a  bal- 
ance in  the  bank,  as  found  by  the  master, 
of  $1,224.71  on  Decembn  29,  1890,  and  a 
further  credit  of  the  partnership  on  January 
10,  1891,  of  $2,320.70,  and  on  February  1, 
1891,  the  bank  books  showed  a  balance  be- 
longing to  the  partnership  of  $3,298.47. 
There  is  no  evidence  what  became  of  that 
money,  and  no  ground  for  the  assumption 
that  it  was  drawn  out  by  check  from  time  to 
time  and  divided  between  the  partners.  The 
seven  loose  sheets  consisted  of  bill  heads  and 
letter  beads  of  the  partnership,  and  purport- 
ed to  show  the  withdrawal  of  moneys  by  Ol- 
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Iver  Donaldson  from  December  10,  1898,  to 
the  close. of  tbe  partnership.  The  books  of 
the  firm,  although  kept  by  Samuel  and  his 
son,  were  the  books  of  tbe  partnership,  and 
were  admissible  In  evidence.  O'Brien  v.  Han- 
ley,  86  111.  278.  Tbe  books  of  a  partnership, 
to  which  all  the  partners  have,  or  are  entitled 
to  have,  access  at  all  times,  are  equally  bind- 
ing on  all  tbe  partners,  and  as  between  them 
they  are  presumed  to  be  correct,  and  to  con- 
tain a  true  history  of  the  business  and  a 
trne  record  of  the  transactions  between  the 
partners.  The  books  were  open  to  the  in- 
spection of  Oliver  at  all  times,  and  he  knew, 
or  might  have  known,  whether  the  charges 
were  correct,  and  they  are  presumed  to  be 
true  and  correct  until  the  contrary  is  shown, 
and  to  form  a  proper  basis  for  stating  the 
partnership  account.  Stuart  v.  KcKichan, 
74.111.  122.  That  rule,  however,  does  not 
apply  to  these  loose  sheets,  which  were  not 
a  part  of  any  book,  and  which  were  not 
shown  to  have  been  in  the  book  during  the 
existence  of  the  partnership.  They  were  In 
the  writing  of  Samuel,  and  it  does  not  appear 
that  any  one  saw  them  until  after  the  part- 
nership was  closed.  '  A  son  of  Samuel  saw 
them  some  time  afterward,  before  the  death 
of  his  father;  and,  so  far  as  appears,  they 
may  have  been  made  before  or  after  tbe  part- 
nership ended,  or  taken  from  some  other 
book  not  produced.  There  were  blank  pages 
in  the  book  where  the  entries  might  have  been 
made,  and  where  It  would  be  natural  to  make 
the  entries  if  they  were  designed  as  a  book 
account  There  was  not  sufficient  evidence  to 
Justify  the  admission  of  the  loose  sheets  in 
evidence. 

While  the  books  of  account  were  prima 
facie  correct,  they  were  not  conclusive,  and 
a  great  many  emn  were  shown  resulting 
in  stipulations  between  the  counsel  as  to  the 
Items.  The  master  found  that  there  were 
many  errors  In  the  books,  both  in  the 
amounts  of  entries  and  in  addition;  moneys 
collected  sometimes  in  the  name  of  the  ves- 
sel for  which  the  work  was  done,  sometimes 
in  tbe  name  of  the  owner,  and  at  other  times 
in  tbe  name  of  the  captain  or  some  other 
party  in  interest,  thus  leading  to  confusion 
in  the  examination  of  the  books.  It  is  ap- 
parent that  the  master  did  the  best  that 
could  be  done  towards  stating  an  account 
from  January,  1891,  to  the  dissolution  of  the 
partnership,  but  It  is  equally  apparent  that 
his  final  conclusion  as  to  a  balance  due  from 
Oliver  on  tbe  whole  account  was  a  matter 
of  mere  conjecture.  The  books  only  cover- 
ed a  part  of  the  business  of  the  partner- 
ship, and  the  bank  books  showed  a  large 
amount  of  money  on  hand  to  the  credit  of 
the  partnership  at  the  time  the  books  be- 
gan, which  does  not  appear  In  any  way  on 
the  books.  What  became  of  that  money 
was  not  shown,  and,  furthermore,  the  books 
and  accounts  were  so  full  of  errors,  which 


were  pointed  out,  as  to  destroy  confidence  in 
their  correctness  as  a  proper  basis  for  a 
decree.  In  a  case  of  this  kind,  it  the  evidence 
leaves  the  state  of  the  account  in  such  doubt 
and  uncertainty  that  a  court  is  unable  to 
say  whether  anything  Is  due  from  either 
partner,  and  how  much.  It  Is  manlfestiy  im- 
possible to  do  Justice  between  the  parties, 
and  the  only  course  open  Is  that  adopted 
by  the  Appellate  Court.  Vermillion  v.  Bail- 
ey, 27  111.  230.  If  the  loose  sheets  are  omit- 
ted the  decree  cannot  be  sustained,  and  they 
were  In  the  handwriting  of  Samuel,  and 
there  was  not  the  slightest  evidence  that 
they  were  kept  as  accounts  of  the  firm  whUe 
it  was  in  existence,  or  were  treated  as  sudi 
accounts,  or  that  Oliver  ever  saw  them. 
Further  evidence  was  necessary  to  give  them 
the  standing  of  books  of  accounts,  and  they 
must  be  rejected  as  evidence.  The  assump- 
tion that  there  was  a  settlement  to  January, 
1891,  has  no  support  in  the  record,  but,  on  the 
contrary,  there  was  then  a  considerable  bal- 
lance  In  bank,  which  is  only  disposed  of  by 
an  hypothesis  that  it  might  have  been  di- 
vided. 

The  Appellate  Court  did  not  &nc  in  dismiss- 
ing the  bill  and  cross-bill,  and  the  Judg- 
ment of  that  court  is  affirmed.  Neither  par- 
ty sustained  the  claim  made  of  a  balance 
dne,  and  each  will  pay  half  the  costs. 

Judgment  affirmed. 


(237  Ui.  140) 
CASEY  V.  CHICAGO  CITY  ET.  00. 

(Supreme  Court  of  Illinois.     Dec.   15,   1906.) 

1.  Evidence  (8  548*)  —  Expert  TEsmtoirr  — 
Competency  of  Bxpeet. 

In  an  action  for  personal  Injaries,  the  tes- 
timony aa  to  subjective  conditions  by  a  physi- 
cian who  made  an  examiuation  of  plaintiff  for 
the  sole  purpose  of  testifying  In  the  case  Is  not 
admissible. 

[EM.   Note.— For   other   cases,    see    Evidence, 
Cent  Dig.  §  2365 ;    Dec.  Dig.  i  548.*] 

2.  Appbai,  and  Ebbob  (J  1051*)  —  Review — 
HABHI.EB3  Ebbob  —  AoiassioN  of  TEsm- 

HONT. 

In  an  action  by  a  passenger  for  injuries, 
error  of  the  court  m  admitting  the  testimony 
of  a  medical  expert  who  was  Incompetent  to 
testify  to  subjective  condition  of  plaintiff  by 
reason  of  the  fact  that  he  examined  plaintiff 
for  the  sole  purpose  of  testifying  as  to  her  con- 
dition was  harmless,  where  the  evidence  clear- 
ly showed  that  defendant  was  guilty  of  the 
negligence  charged  in  the  declaration,  and  tes- 
timony of  other  experts  and  of  persons  who 
bad  observed  plaintiff  clearly  established  that 
the  injuries  were  of  the  character  as  related  by 
the  incompetent  expert. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  rMg.  §  4161;    Dec.  Dig.  i  1051.*] 

3.  Evidence  (8  528*)— Opinion  Evidence  — 
Effect  of  Expobube  of  Pebson. 

In  an  action  for  injuries  to  a  female  child 
13  years  of  age,  it  was  proper  for  the  court  to 
refuse  to  permit  defendant's  medical  expert  to 
answer  a  question  as  to  whether  the  exposure 
of  the  person  of  a  girl  of  plaintiff's  age  would 
tend    to    produce    nervousness,    timidity,    and 
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•hrinUnf  on  tlie  part  of  snch  girl,  as  such  ques- 
tion did  not  call  for  expert  testimony. 

rsd.  Note. — For  other  cases,  tee  Erldenoe, 
Dee.  Dig.  f  62&*].  ' 

4.  Witnesses  (|  898*>— Contradiohok— Re- 
BUTTINO  Testimony  as  to  Convebsation. 
Where  a  school  teacher  testified  for  defend- 
ant on  direct  examination  that  she  had  noticed 
notUnf  in  tlie  appearance  of  plaintiff,  one  of 
her  papils,  that  indicated  that  plaintiff  had  suf- 
fered from  the  injury  for  which  the  action  was 
brought,  and  on  cross-examination  denied  that 
on  a  particular  occasion,  while  plaintiff's  moth- 
er was  visiting  the  school,  slie  had  a  conversa- 
tion with  the  mother  relative  to  plaintifTs  con- 
ation, an  objection  that  the  testimony  of  the 
mother  in  rebuttal  that  she  and  snch  teacher  did 
have  such  conversation  was  incompetent,  be- 
cause the  teacher's  attention  had  not  been  call- 
ed to  the  particular  occurrence  in  question, 
was  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  1274;    Dec  Dig.  |  89a*] 

8.  Daxageb  (S  210*)— iNSTBUcnoNB— Rbbultb 
or  Pebsonal  iNJUBisa. 

Where,  in  an  action  for  personal  injuries, 
defendant's  medical  expert  testified  that  plaintiff 
had  suffered  from  catarrh  and  adenoids,  and 
that,  in  his  opinion,  hemorrhages  from  plaintiff's 
nose  was  caused  thereby,  and  plaintiff's  expert 
testified  that  the  hemorrhage  might  have  been 
caused  bv  the  injury,  the  weight  of  such  evi- 
dence being  for  the  jurr,  it  was  not  error  for 
the  court  to  refuse  to  instruct  tliat  there  was 
no  evidence  that  the  hemorrhage  was  caused  by 
the  injury,  and  that  the  jury  could  allow  no 
damages  on  that  account,  especially  where  the 
court  further  instructed  that  the  bnnlen  of  prov- 
ing b^  a  preponderance  of  the  evidence  that 
idaintitPs  disability  resulted  from  the  injury  was 
on  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  S37;   Dec.  Dig.  |  210.*] 

9,  Tbiai,  (I  295*)— iHSTBucnoRS— CoRanuo- 
IlOn  AS  A  Wholx. 

In  an  action  for  personal  injuries,  an  In- 
■tmctioB  that  if  plaintiff  had  proved  that  ma- 
terial allegations  of  her  declaration  by  evidence 
piodadng  conviction  in  the  minds  of  the  jnir, 
she  was  entitled  to  recover,  thou^  incorrect  in 
that  it  failed  to  indicate  what  the  material  al- 
legations  of  the  declaration  were,  it  was  not 
misleading  where  the  declaration  contained  but 
a  single  count  in  simple  form,  and  the  instruc- 
tions otherwise  Informed  the  jury  as  to  what 
plaintiff  was  required  to  prove. 

[Bid.  Note.— For  other  cases,  see  Trial,  Gent 
mg.  i  706;   Dec.  Dig.  |  296.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;   Theodore  Brentano,  Judge. 

Action  by  Nellie  Casey  against  the  Chicago 
City  Railway  Company.  From  a  Judgment 
of  the  Appellate  Court  (139  lU.  App.  655),  af- 
firming a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Jolm  B.  Eeboe  and  Watson  J.  Ferry,  for 
appellant    OL  S.  O'Meara,  tor  appellee. 

FARMER,  3.  Ap];>ellee  recovered  a  Judg- 
ment in  the  superior  court  of  Cook  county 
for  personal  Injuries  alleged  to  have  been 
caused  by  the  n^ligence  of  appellant  Ap- 
pellee was  between  11  and  12  years  old  when 
injured,  August  1,  1904,  and  was  a  passenger 
riding  on  one  of  the  cars  of  appellant    The 


dei^laratlon,  which  contains  but  one  count, 
charges  that  while  she  was  in  the  exercise 
of  due  care  and  caution  the  car  was  care- 
lessly and  negligently  run  "through  the  gates 
which  were  lowered,  breaking  said  gates, 
smashing  same,  and  onto  the  steam  car 
tracks,  where  the  said  car  was  struck  by  a 
train  approaching  and  thrown  from  the 
tracks,  and  the  said  Nellie  Casey  was  knock- 
ed devni  from  said  street  car  upon  her  head, 
and  her  body  and  head  were  bruised  and 
hurt  and  injured,  and  she  was  internally  hurt 
and  disabled,  and  suffered  from  hemorrhages 
of  the  mouth  and  ears,  and  she  became  sick 
and  sore  and  disabled,  and  so  remained  for 
a  long  space  of  time  from  thence  hitherto, 
and  avers  that  the  said  Nellie  Casey  is  per- 
manently injured  and  disabled  In  mind  and 
body."  The  Judgment  In  appellee's  favor  for 
$4,500  has  been  afllrmed  by  the  Appellate 
Court,  and  a  further  appeal  prosecuted  to 
this  court 

The  errors  assigned  here  relate  to  the  rul- 
ings of  the  trial  court  in  the  admission  of 
testimony  offered  by  appellee  and  the  rejec- 
tion of  testimony  offered  by  appellant;  also 
to  the  giving  of  one  instruction  offered  by 
appellee  and  the  refusal  of  one  offered  by  ap- 
pellant 

The  testimony  that  It  la  claimed  was  Im- 
properly admitted  in  behalf  of  plaintiff  was 
that  Dr.  Patrick,  whose  education  and  ez- 
perloice  In  nervous  and  mental  diseases  qual- 
ified him  to  testify  as  an  expert  upon  those 
questions.  He  testified  that  he  examined 
plaintiff  about  three  weeks  before  the  trial 
occurred.  She  was  sent  to  him  by  her  at- 
torney for  the  purpose  of  procuring  his  oplu; 
ion  of  her  condition.  At  the  thne  nothing 
was  said  about  his  testifying,  but  the  doctor 
knew  the  lawyer  who  sent  her  to  him  had 
charge  of  her  case,  and  said  he  knew  it  was 
quite  common  for  attorneys  to  expect  a  doc- 
tor to  testify  in  such  cases  after  he  had  made 
an  examination.  Dr.  Patrick  did  not  give 
the  plaintiff  any  treatment  He  testified  he 
&mt  questioned  the  plaintiff  and  her  mother, 
but  was  told  by  the  court  not  to  testify  to 
anything  that  he  "beard  from  the  plaintiff." 
He  testified  her  mother  undressed  her;  that 
she  showed  general  nervousness,  timidity, 
and  fright,  trembled  and  shook  and  looked 
scared ;  that  she  shrank  away  from  him,  not- 
withstanding he  assured  her  he  would  do 
her  no  harm;  that  there  was  a  tremor  or 
fine  quivering  or  a  shaking  of  her  body  and 
extremities;  that  the  knee  jerk  was  absent 
and  that  the  ankle  Jerk  and  achilles  were 
very  faint ;  that  she  had  a  perforation  of  the 
left  ear  drum ;  that  her  urine  was  very 
pale  and  of  low  specific  gtavity;  that  when 
he  pressed  along  her  spine,  she  winced  and 
cried,  and  did  the  same  thing  when  he  press- 
ed her  on  either  side.  The  doctor  gave  it  as 
his  opinion,  from  his  examination,  that  she 
had  an  inflammation  of  the  middle  ear  on 
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tbe  left  aide  and  was  Buffering  from  ezti^ne 
nerrousness,  best  described  as  hysteria,  but 
be  could  not  tell  from  bis  examination  wbat 
was  tbe  cause  of  It  He  furtber  testified 
tbat  bysterla  leads  to  Invalldlam,  poor  bealtb, 
and  sufCerlng;  tbat  tbe  cataleptic  state  ap- 
pears In  bysterla,  and  neurastbenla  is  fre- 
quently aBsociated  wltb  it;  and  tbat  tbls  la 
sometimes  curable  and  sometimes  not  Ap- 
pellant objected  to  the  doctor  testifying  to 
the  plaintifC  showing  nervousness,  timidity, 
and  fear,  and  to  trembling  and  shaking  and 
shrinking  away  from  tbe  doctor,  and  to  tier 
crying  and  acting  in  a .  frightened  manner, 
but  tbe  court  overruled  tbe  objection  and  ad- 
mitted tbe  testimony.  We  think  the  exam- 
ination made  by  Dr.  Patrick  must  be  con- 
sidered as  having  been  made  wltb  a  view  to 
testifying  in  tbe  case,  and  under  tbe  rule 
announced  in  Orelnke  v.  Chicago  City  Rail- 
way Co.,  234  III.  564,  85  N.  E).  327,  and  cases 
there  cited,  appellant's  objection  should  have 
been  sustained.  It  remains  to  be  considered 
whether  this  ruling  of  tbe  court  was  so  prej- 
udicial to  appellant  as  to  require  a  reveisal 
of  tbe  Judgment 

The  liability  of  appellant  is  not  disputed, 
and  could  not  well  be,  for  the  proof  shows 
that  the  gates  where  the  street  car  tracks 
crossed  the  steam  railroad  tra<&s  of  the 
Grand  Trunk  Railway  were  down  as  the 
car  approached  the  railroad  track,  but  that 
tbe  car  was  run  tbrough  tlie  gates,  breaking 
tbem  down,  and  upon  the  railroad  track, 
vrlthout  being  stopped.  Dr.  Kirby,  a  witness 
called  by  appellee,  testified  be  was  the  sur- 
ge<m  of  tbe  Orand  Trunk  Railroad  Compa- 
ny, and  by  direction  of  his  company  went  to 
see  tbe  plaintiff  at  li»r  home  the  same  even- 
ing the  accident  Iiappened.  He  was  also  the 
family  physician  of  tbe  plaintiff's  family.  He 
testified  the  plaintiff  was  in  bed  and  uncon- 
scious wlien  lie  visited  her ;  that  her  extrem- 
ities were  cold,  the  pupils  of  her  eyes  small, 
pulse  rather  weak  and  rapid ;  that  there  was 
a  bruise  on  tlie  left  shoulder  and  a  small  one 
on  her  neck ;  that  no  bones  were  broken,  but 
that  she  was  suffering,  in  bis  opinion,  from 
a  concussion  of  the  brain.  Plaintiff  was  con- 
fined to  tbe  house  about  two  weeks  after 
her  injury,  during  which  time  Dr.  Kirby  saw 
her  frequently — ^be  tbougbt  perhaps  every 
day.  After  tbat  lie  saw  her  frequently,  ei- 
ther at  ber  mother's  bouse  or  at  his  office, 
and  has  treated  ber  ever  since.  The  doctor 
gave  it  as  his  opinion  plaintiff  was  suffering 
from  minor  epilepsy  and  stated  tbat  he  had 
seen  her  in  two  ''spells,"  on  which  occasions 
she  was  "lying  in  bed  unconscious  and  the 
bead  rotated  to  one  side,  tbe  pupils  dilated. 
There  was  no  reaction  to  light  The  light 
reflexes — ^ber  reflexes — ^were  below  normal. 
She  was  cyanotic — that  is,  her  face  had  that 
bluish  appearance  in  both  spells" — but  he  ob- 
served no  convulsive  movement  Tlie  testi- 
mony of  a  numt>eT  of  neighbors  was  tbat  the 
girl  bad  been  healthy  before  her  injury,  but 
bad  not  been  since.    The  testimony  of  Dr. 


Patrick  tbat  plaintUt  bad  a  perforati<»  of 
tbe  left  ear  drum  and  tbat  her  urine  was 
very  pale  and  of  very  low  specific  gravity 
was  competent  In  Orelnke  v.  Chicago  City 
Railway  Co.,  supra,  while  the  testimony  of 
an  expert  almilar  in  character  to  that  of  Dr. 
Patrick  was  held  to  have  been  incompetent 
it  was  also  held  that  in  view  of  the  other 
evidence  in  tbe  case  it  would  not  Justify  a 
reversal  of  tbe  Judgment  and  the  court 
quoted  from  West  Chicago  Street  Railroad 
Co.  V.  Maday,  188  IlL  308,  310,  58  N.  E.  933, 
934,  where  it  was  said:  "When  the  court 
can  see  from  tbe  record  that  an  error  com- 
mitted by  the  trial  court  in  the  progress  of 
the  case  was  a  harmless  one,  or  tliat  its  In- 
jurious effect  or  harmful  character  was  ol>- 
viated,  so  as  not  to  affect  injuriously,  in  the 
final  Judgment  the  rights  of  ttie  party  against 
whom  the  error  was  committed,  it  should  not 
be  allowed  to  work  a  reversal.  It  Is  more 
important  in  the  administration  of  justloe 
that  litigation  should  end  in  the  attainment 
of  substantial  Justice  than  that  a  record  of 
the  proceedings  should  be  built  up  wlilch  is 
without  flaw  of  blemish."  For  the  same 
reasons  we  are  of  opinion  the  error  in  this 
case  should  not  reverse  the  Judgqient 

Appellant  complains  of  the  ruling  of  the 
court  in  refusing  to  permit  a  bypotlietlcal 
question  asked  one  of  its  medical  experts  to 
be  answered.  Tbe  question  related  to  tbe 
probable  effect  of  removing  the  clothes  from 
a  girl  in  ordinary  health,  of  tbe  age  of  13 
years,  for  examination  by  a  strange  physi- 
cian, and  whether  it  would  not  teod  to  pro- 
duce nervousness,  timidity,  and  shrinking  In 
the  patient  In  our  opinion  tills  was  not  a 
subject  for  expert  testimony,  and  tbe  court 
did  not  err  in  not  allowing  the  question  to 
be  answered. 

It  is  also  complained  tbat  the  court  erred 
tn  admitting  testimony  of  plaintiff's  mother 
in  rebuttal  Miss  Cox  testified,  for  appel- 
lant, tbat  she  was  plaintlfTs  teacher  in  the 
school  she  attended  in  September  and  Octo- 
ber, 1905,  and  tbat  she  saw  nothing  in  her  ap- 
pearance to  indicate  that  she  was  not  Ui  good 
health.  On  cross-examination  she  was  asked 
If  she  bad  ever  seen  the  plaintiff's  mother  at 
school,,  and  replied  that  she  bad  seen  ber 
there  once.  She  was  then  asked  if  she  and 
complainant's  mother  had  not  had  a  talk 
about  the  plaintiff's  health,  in  which  certain 
things  were  said  between  them  about  plain- 
tlfTs health  and  her  remaining  in  school  and 
being  allowed  to  go  home  when  she  felt  badly. 
She  answered  they  bad  not  had  such  talk. 
In  rebuttal  plaintiff's  mother  was  permitted 
to  testify  that  they  did  have  the  talk  which 
Miss  Cox  said  they  had  not  bad.  It  is  con- 
tended this  testimony  was  incompetent  for 
tbe  reason  that  Miss  Cox's  attention  was  not 
directed  to  the  specific  conversation,  and  no 
time  or  place  specified  when  and  where  It 
occurred.  We  do  not  think  this  objection 
well  taken.  Miss  Cox  testified  that  she  re- 
membered plaintiff's  mother  belug  at  school 
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on  one  occasion,  and  It  was  at  that  time  sUe 
was  asked  if  she  bad  not  had  a  certain  con- 
Tersatlon  with  her,  and  It  was  at  that  time 
the  witness  testified  In  rebattal  that  the  con- 
versation occurred. 

The  proof  showed  that  appellee  began,  soon 
after  her  Injury,  having  frequent  and  pro- 
fuse hemorrhages  from  the  nose  and  throat. 
Dr.  Klrby  testified  he  examined  her  nose 
and  throat  and  found  she  had  adenoids,  and 
that  the  hemorrliage  came  from  the  adenoids, 
and  that  in  his  opinion  the  adenoids  resulted 
from  catarrhal  Irritation,  and  not  from  the 
Injury  plaintiff  received.  In  this  he  was  sup- 
ported also  by  the  testimony  of  medical  ex- 
perts called  by  appellant.  Dr.  Patrick  gave 
it  as  bis  opinion,  on  cross-examination,  that 
the  shaking  np  appellee  received  on  the  oc- 
casion of  her  injury  might  have  the  effect 
of  causing  or  influencing,  to  some  extent,  the 
condition  of  plaintiff's  nose  and  throat  Ap- 
pellant asked  the  court  to  instruct  the  Jury 
that  there  was  no  evidence  tending  to  show 
that  the  bleeding  from  the  nose  complained 
of  by  plaintiff  was  the  result  of  the  accident, 
and  that  they  should  allow  plaintiff  nothing 
on  that  account.  The  court  refused  to  give 
the  Instruction,  and  this.  It  Is  urged,  was  er- 
roneous. It  appears  from  the  substance  of 
the  testimony  above  set  oat  that  there  was 
some  evidence  upon  which  to  submit  to  the 
Jury  the  question  whether  the  Injury  plain- 
tiff received  had  anything  to  do  with  her 
bleeding  from  the  nose.  Its  weight  and  suf- 
ficiency are  not  subjects  for  our  determina- 
tion. Besides,  in  a  number  of  instructions 
given  on  behalf  of  appellant  the  Jury  were 
told  that  tbe  plaintiff  could  only  recover  for 
disabilities  which  the  preponderance  or  great- 
er weight  Of  evidence  showed  resulted  from 
the  accident ;  that  the  burden  was  not  on  ap- 
pellant to  show  that  plaintiff's  disabilities 
arose  from  other  causes  than  from  the  ac- 
cident, but,  as  to  every  disability  for  which 
she  claimed  damages.  It  was  incumbent  upon 
her  to  prove  that  such  disability  was  proxi- 
mately caused  by  the  accident,  and  that  as 
to  any  disability  which  she  did  not  so  prove 
by  a  preponderance  of  the  evidence  she 
could  not  recover.  In  view  of  the  evidence 
cind  the  instructions  given  for  appellant,  we 
are  of  opinion  no  error  was  committed  in  re- 
fusing the  instruction  complained  of. 

In  one  Instruction  given  for  appellee  the 
jury  were  told  that,  If  plaintiff  bad  proven 
the  material  allegations  of  her  declaration 
by  such  weight  of  evidence  as  satisfied  and 
produced  conviction  in  the  minds  of  the  Ju- 
ry, she  had  proven  her  case  by  a  prepon- 
derance of  the  evidence.  It  Is  urged  that 
this  Instruction  was  erroneous,  in  that  it 
left  the  Jury  to  determine  what  the  material 
allegations  of  the  declaration  were.  Such 
en  instruction  has  been  held  to  be  incorrect 
but  is  not  always  ground  for  reversal.  In 
Baker  &  Roddick  v.  Summers,  201  111.  52, 


66  N.  B.  302,  an  Instruction  of  similar  char- 
acter was  held  erroneous.  Tliere  were  also 
other  Instructions  given  tn  that  case  that 
were  held  Erroneous,  and  that  Judgment  was 
reversed.  In  Toledo,  St.  Louis  &  Kansas 
City  Railroad  Co.  v.  Bailey,  145  111.  169,  83 
N.  E.  1089,  such  an  Instruction  was  held  er- 
roneous, but  it  was  also  held,  as  the  instruc- 
tions given  on  behalf  of  the  defendant  fully 
Informed  the  Jury  what  was  necessary  to  be 
proven  to  entitle  plaintiff  to  recover,  it  was 
Impossible  that  the  Jury  could  have  been  mis- 
led, and  giving  the  erroneous  instruction 
could  not  have  prejudiced  the  defendant  In 
Harvey  v.  Chicago  &  Alton  Railway  Co.,  221 
III.  212,  77  N.  B.  669,  there  was  a  Judgment 
for  the  defendant  On  appeal  to  this  court 
it  was  urged  as  grounds  for  reversal  that 
the  court  Instructed  the  Jury  at  defendant's 
request  that  the  plaintiff  was  required  to 
prove  the  truth  of  the  material  allegations 
of  the  declaration,  or  some  count  thereof,  by 
a  preponderance  of  the  evidence,  and.  If  he 
failed  to  do  80,  the  Jury  should  find  the  de- 
fendant not  guilty,  and  It  was  held  giving 
such  instruction  would  not  Justify  a  reversal 
of  the  Judgment  There  doubtless  are  cases 
where  such  an  instruction  would  require  a 
reversal.  In  this  case,  however,  the  declara- 
tion contained  but  a  single  count  In  very 
simple  form,  and  the  instructions  given  very 
fully  told  the  Jury  wliat  plaintiff  was  to 
prove  In  order  to  entitle  her  to  a  verdict. 
We  can  see  no  possibility  of  the  Jury  having 
l>een  misled  or  confused  by  the  instruction. 

This  record  is  not  free  from  error,  but  the 
errors  considered,  in  view  of  the  whole  case, 
are  in  our  opinion  not  sufficient  to  Justify 
the  reversal  of  this  Judgment,  and  It  is  there- 
fore affirmed. 

Judgment  affirmed. 

(337  111.  88) 

FLANAGAN  v,  WELLS  BROS.  CO. 
(Supreme  Court  of  Illinois.     Dec.   15,   1908.) 

1.  Nkougenck  (I  136*)— Actions— SumriCDCN- 

CT    or    EVIDESCE. 

Evidence,  in  an  action  for  injuries  from 
negligence,  held  to  warrant  submitting  the  qnes- 
tion  of  negligence  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  303;    Dec.  Dig.  f  136.*] 

2.  Tbial  (S  94*)  —  Motion  to  Stbike  Evi- 
dence ON  Gbouno  of  Vabiance. 

A  motion  to  strike  out  evidence  as  being 
at  variance  with  the  dedaration  must  point  out 
the  particular  variance. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  247;    Dec.  Dig.  f  94.*] 

8.  NEQLiaKNCE   ($   139*)— Actions— Insibuo- 
tion. 

Id  an  action  for  injuries  from  the  negli- 
gence of  defendant  in  building  a  platform,  an 
instruction  that,  if  the  jury  believed  from  the 
evidence  that  the  platform  was  built  by  defend- 
ant for  its  own  use,  and  not  for  the  use  of  oth- 
ers, in  such  a  wav  that  it  could  be,  and  was, 
safely  used  by  defendant  and  that  afterwards 
another  company,  or  one  or  more   of  its  em- 
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ploy&,  used  the  platform  for  their  own  pur- 
poses, without  permission  or  license  from  de- 
fendant, and  while  so  using  it  caused  certain 
materials  to  fall  from  the  platform  and  injure 
plaintiff,  plaintiff  cannot  recover  for  such  in- 
juries from  defendant,  was  properly  refused,  as 
it  assumed  that,  though  defendant  was  guilty  of 
negligence  in  the  construction  of  the  platform, 
without  which  the  accident  could  not  have  hap- 
pened, yet  if  the  concurring  act  of  another  con- 
tributed to  cause  the  Injury,  appellant  would 
not  be  liable. 

[Eld.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S  371 ;  Dec.  Dig.  §  139.*] 

4.  Neolioence  (8  44»)  —  Acts  Constitutino 
Neolioence— Persokts  Liable — Independ- 
ent CONTBACTOBB. 

One  engaged  in  the  construction  of  a  build- 
ing owes  to  another  engaged  in  the  same  work, 
and  exercising  due  care  for  his  own  safety,  the 
duty  of  exercising  care  to  do  his  work  in  such 
a  way  as  not  to  negligently  injure  the  other. 

[EM.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  59 ;    Dec  Dig.  i  44.*] 

B.  Nequqence  (S  no*)— AcnoHS— Declara- 
tion. 

A  declaration,  in  an  action  for  injuries 
..-aased  by  defendant's  negligence,  which  alleges 
that  defendant  and  plaintiff's  employer  were 
both  subcontractors,  engaged  in  the  construc- 
tion of  a  building,  and  that  while  plaintiff  was 
so  employed,  working  in  and  about  said  build- 
ing, and  exercising  due  care  for  his  own  safety, 
defendant  negligently  caused  a  piece  of  timber 
to  fall  from  a  position  above  where  the  plain- 
tiff was  working,  and  strike  and  injure  him,  is 
not  insufficient  for  failure  to  state  acts  showing 
any  duty  owing  by  defendant  to  plaintiff. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  EHg.  {  177;  Dec.  Dig.  S  110.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  George  A.  Dnpuy,  Judge. 

Action  by  William  Flanagan  against  Wells 
Bros.  Company.  From  a  Judgment  of  the  Ap- 
pellate Court  (139  ni.  App.  237),  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ralpb  P.  Potter,  for  appellant  B.  J.  Well- 
man,  for  appellee. 

DUNN,  J.  Appellee,  in  an  action  on  the 
case  for  personal  Injuries  alleged  to  have 
been  sustained  through  appellant's  negli- 
gence, recovered  a  Judgment,  which  the  Ap- 
pellate Court  affirmed,  and  the  appellant  has 
appealed  to  this  court 

The  accident  In  which  the  Injuries  com- 
plained of  were  received,  occurred  during 
the  erection  of  an  addition  to  a  building,  In 
which  appellant  was  contractor  for  the  mason 
work,  and  the  Oscar  Daniels  Company  for  the 
iron  and  steel  work.  The  addition  was  north 
of  the  old  bnUdlng,  and  the  steel  framework 
on  the  south  of  the  addition  was  6  or  8  feet 
north  of  the  north  wall  of  the  old  building. 
In  order  to  connect  the  framework  of  the  old 
building  with  the  new  It  was  necessary  to  cat 
out  parts  of  the  north  wall  of  the  old  build- 
ing. The  duty  of  cutting  these  holes  in  the 
old  wall  devolved  upon  the  mason  contractor, 
the  appellant,  and  in  order  to  protect  the 
workers  on  the  lower  floor  It  was  necessary 


to  construct  platforms  to  hold  the  material 
taken  out  of  the  wall.  The' appellant  had 
constructed  such  platforms  as  the  work  pro- 
gressed from  the  second  floor  up.  All  below 
the  sixth  floor  bad  been  removed  at  the  time 
of  the  accident.  It  was  In  connection  with 
one  of  these  platforms  on  the  sixth  floor 
that  the  accident  happened  to  appellee.  The 
floor  of  the  platform  was  composed  of  planks 
about  18  feet  long,  laid  parallel  with  the 
north  wall  of  the  old  building.  This  floor 
was  supported  upon  planks  3  Inches  thick,  12 
Inches  wide,  and  about  18  feet  long,  extend- 
ing from  the  brick  wall  north  across  the  open 
space  and  resting  upon  the  girder  in  the 
south  wall  of  the  addition,  but  not  reaching 
the  second  girder.  There  were  three  of  these 
planks,  the  south  end  of  the  east  one  of  which 
was  let  into  an  <H>ening  in  the  brick  wall. 
The  middle  one  only  reached  the  south  wall, 
but  did  not  rest  In  It.  The  west  plank  was 
Inserted  In  a  hole  In  the  brI<Hc  wall,  but  upon 
it  and  covering  its  entire  width,  rested  the 
sill  of  a  derrick,  which  was  also  Inserted  In- 
to the  hole  In  the  wall  and  wedged  there. 
To  the  east  side  of  this  west  plank  was 
nailed  a  cleat  3  Inches  thick,  to  which  the 
floor  planks  of  the  platform  were  nailed. 
When  the  platform  was  built,  there  was  a 
temporary  flooring  In  that  part  of  the  sixth 
floor  of  the  addition  adjoining  It  on  the  north, 
and  heavy  planks  were  piled  on  the  end  of  the 
planks  of  the  platform  projecting  north  of 
the  Iron  girder.  The  flooring  and  the  piles  of 
plank  had  been  removed  at  the  time  of  the 
accident  The  plank  to  which  was  nailed 
the  cleat  on  which  the  west  end  of  the  plat- 
form rested,  belonged  to  the  Oscar  Daniels 
Company,  and  had  been  placed  there  to  sup- 
port the  derrick  with  which  that  company 
hoisted  the  beams  It  was  using  in  Its  work. 
Appellant  completed  Its  work  in  connection 
with  this  platform,  and  then  the  Oscar  Dan- 
iels Company  moved  its  derrldc  to  a  floor 
higher  up,  leaving  the  plank  on  which  the 
derrick  had  rested.  The  Oscar  Daniels  Com- 
pany had  nothing,  to  do  with  this  scaffold, 
and  the  duty  of  removing  It  was  that  of  the 
appellant.  Though  there  was  no  contract  be- 
tween appellant  and  the  Oscar  Daniels  Com- 
pany, It  was  customary  for  the  employes  of 
each  to  go  upon  the  scaffolds  of  the  other. 
On  the  day  of  appellee's  Injury  the  riveting 
gang  of  the  Oscar  Daniels  Company  was 
working  on  the  sixth  floor,  near  this  plat- 
form. There  was  a  bucket  of  water  on  the 
plank  on  which  the  derrick  had  rested,  near 
Its  north  end,  and  one  of  the  riveters  step- 
ped on  the  plank  to  get  it,  when  the  end  of 
the  plank  went  down  with  him.  He  then 
ran  south  toward  the  other  end,  when  that 
went  down,  the  plank  acting  as  a  seesaw.  He 
finally  succeeded  In  reaching  a  solid  beam, 
but  the  southwest  corner  of  the  platform 
sagged  down,  and  a  piece  of  timber  fell  on 
and  injured  the  appellee,  who  was  working 
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In  the  basement  for  another  subcontractor. 
After  the  accident  the  timber  to  which  the 
cleat  was  nailed  was  found  turned  up  on  its 
edge,  with  the  cleat  underneath.  It  Is  con- 
tended that  the  jury  should  have  been  in- 
structed to  find  a  verdict  for  the  defendant; 
that  there  Is  a  variance  between  the  declara- 
tion and  the  proof;  that  two  instructions 
asked  by  the  "appellant  were  improperly  re- 
fused; and  that  the  declaration  is  not  suffl- 
clcnt  to  sustain  the  verdict. 

The  object  of  the  platform  was  to  protect 
the  workers  below.  It  was  appellant's  duty 
to  use  care  to  see  that  It  was  sufficient  for  the 
purpose,  to  remove  it  when  its  purpose  was 
accomplished,  and  not  to  permit  it  to  remain 
In  an  unsafe  condition.  There  is  evidence  at 
least  tending  to  show  that,  after  the  removal 
of  the  derrick,  the  scaffold  was  unsafe,  and 
that  appellee  knew  the  derrick  would  t>e 
moved,  and  that  its  removal  would  affect 
the  safety  of  the  scaffold.  There  Is  evidence 
that  it  was  customary  for  the  Iron  workers  to 
walk  on  the  scaffold  of  the  appellant.  There 
being  evidence  that  the  scaffold  was  in  a 
dangerous  condition,  that  appellant  knew  or 
ought  to  have  known  that  it  was  in  a  dan- 
gerous condition,  and  that  it  was  likely  to  be 
walked  upon  by  the  employes  of  the  Oscar 
Daniels  Company,  it  might  have  anticipated 
that  the  result  would  l>e  an  injury  to  some 
one  beneath  from  the  falling  of  the  scaffold. 
Whether  appellant  was  guilty  of  negligence 
which  was  the  proximate  cause  of  the  injury 
was  properly  left  to  the  Jury.  At  the  close 
of  appellee's  evidence  the  aK>ellant  moved 
to  strike  the  evidence  out,  as  being  at  vari- 
ance with  the  allegations  of  the  declaration. 
No  variance  was  particularly  pointed  out,  no 
statement  made  showing  the  particular  objec- 
tion, to  enable  the  appellee  to  amend  to  meet 
It  The  charge  was  that  the  appellant  caused 
the  piece  of  timber  to  fall,  striking  the  ap- 
pellee. The  evidence  Introduced  was  for  the 
purpose  of  showing  that  appellant  negligently 
permitted  the  piece  of  timber  to  fall.  The 
motion  did  not  call  attention  to  this  specific 
variance.  Though  the  evidence  Introduced 
may  tend  to  prove  negligence  of  a  different 
character  from  that  charged  In  the  declara- 
tion, it  can  not  t>e  excluded  on  the  ground  of 
variance,  unless  the  particular  variance  la 
pointed  out.  The  court  did  not  err  In  over- 
ruling this  motion. 

The  appellant  asked  the  court  to  give  the 
following  Instruction  to  the  Jury:  "If  you 
believe  from  the  evidence  that  the  platform 
in  question  in  this  suit  was  built  by  Wells 
Bros.  Company  for  their  own  use,  and  not  for 
the  use  of  others,  In  such  a  way  that  it  could 
be,  and  was,  safely  used  by  them  for  the  pur- 
poses for  which  It  was  built,  and  that  after- 
wards Oscar  Daniels  Company,  or  one  or 
more  of  their  employgs,  used  the  platforjm 
for  their  own  purposes,  without  permission  or 
license  from  Wells  Bros.  Company,  and  while 
so  using  it  caused  certain  materials  to  fall 


from  the  platform  and  Injure  the  plaintiff,  be 
(the  plaintiff)  cannot  recover  for  such  in- 
juries from  Wells  Bros.  Company,  and  you 
must  find  the  defendant  not  guilty."  It  was 
properly  refused.  It  assumes  that,  though 
appellant  was  guilty  of  negligence  in  the  con- 
struction of  the  platform,  without  which  the 
accident  could  not  have  happened,  yet  if  the 
concurring  act  of  another  contributed  to  cause 
the  injury,  appellant  would  not  be  liable. 
The  contrary  is  true.  Pullman  Palace  Car 
Go.  V.  Laack,  143  IlL  242,  32  N.  E.  285,  18 
L.  R.  A.  215;  Village  of  Cartervllle  v.  Cook, 
129  111.  152,  22  N.  E.  14,  4  L.  R.  A.  721,  16 
Am.  St.  Rep.  248.  The  substance  of  appel- 
lant's refused  instruction  16  is  contained  in 
Instruction  3,  given  at  its  request. 

It  is  insisted  that  the  Judgment  should  be 
arrested  because  the  declaration  does  not 
state  facts  showing  any  duty  owing  by  the  ap- 
pellant to  the  appellee.  The  declaration  al- 
leges, in  substance,  that  the  appellant  and 
appellee's  employer  were  both  subcontractors 
engaged  in  the  construction  of  a  building, 
and  that,  while  appellee  was  so  employed,- 
working  in  and  about  said  building  and  exer- 
cising due  care  for  his  own  safety,  the  appel- 
lant negligently  caused  a  piece  of  timber  to 
fall  from  a  position  above,  where  the  appel- 
lee was  working,  and  strike  and  injure  him. 
One  engaged  in  the  construction  of  a  building 
certainly  owes  to  another  engaged  in  the 
same  work,  and  exercising  due  care  for  his 
own  safety,  the  duty  of  exercising  care  to  do 
his  work  In  such  a  way  as  not  to  negligently 
injure  the  other.  If  the  appellee  was  engag- 
ed in  bis  work  and  using  due  care,  he  was 
properly  at  the  place  where  he  was  Injured, 
and  It  was  appellant's  duty  to  know  that  he 
might  be  there,  and  to  use  due  care  not  to 
injure  him.    The  declaration  was  sufficient. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

(US  111.  620) 

HOUREN  V.  CHICAGO,  M.  &  ST.  P.  RT.  CO. 
(Supreme  Court  of  Illinois.    Dec  15,  1908.) 

1.  Railboads    (§   222*)  —  Obstructions   or 
Streets— iNjrmiES— Proximate  Cause. 

The  act  of  a  railroad  company  in  obstruct- 
ing the  streets  of  a  city  in  violation  of  Hurd's 
Rev.  St.  1908,  c.  114,  S  77,  prohibiting  a  rail- 
road company  from  obstructing  a  public  high- 
way by  cars  for  more  than  10  minutes,  is  the 
proximate  cause  of  the  destruction  of  a  build- 
ing by  fire  when  the  obstruction  prevented  a  &ra 
department  from  eztinguishing  the -fire,  since  a 
prudent  person,  if  reflecting  on  the  probable 
consequence  of  closing  up  the  street,  would  have 
foreseen  that  to  do  so  would  obstruct  public 
travel,  including  a  fire  department,  and  that,  if 
the  travel  of  a  fire  department  was  obstructed, 
any  fire  which  the  firemen  were  seeking  to  reach 
would  do  greater  damage. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Dec.  Dig.  §  222.»] 

2.  Railroads   ($   222*)  —  Obstructions   of 
Streets— Injuries— PBOxistATE  Cause. 

A  railway  company  obstructed  a  street  by 
its  cars  in  violation  of  Hurd's  Rev.  St.  1908, 
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c.  114,  g  77,  and  thereby  delayed  a  fire  depnrt- 
ment  in  reaching  a  building  on  fire.  The  fire- 
men, but  for  the  obstruction,  could  have  reached 
the  building  -and  extinguished  the  fire  before  it 
was  communicated  to  a  nearby  building,  which 
was  destroyed.  Held,  that  the  obstruction  of 
the  street  was  an  intervening  and  concurrent 
cause  of  the  burning  of  the  nearby  building,  and 
in  law  formed  the  pToximate  cause  of  its  de- 
struction. 

[Bd.  Note.— For  other  cases,  see  Bailroads, 
Dec.  Dig.  §  222.*] 

3.  Rah-boads    (§   222*)  —  Obstbuotiows   or 

STBEETS— INJUBIEB— PBOrrilATE   CAUSE. 

A  railway  comi>any  wrongfully  obstructed 
the  streets  of  a  city  by  cars  coupled  together, 
to  which  the  brakes  were  set.  On  account  of 
the  slope  of  the  track,  the  cars  would,  on  being 
uncoupled  and  the  brakes  released,  move  off  the 
crossing  by  force  of  gravity.  City  firemen  on 
their  way  to  a  fire  were  obstructed.  Policemen 
with  the  firemen  at  the  crossing^  knew  that,  by 
uncoupling  the  cars  and  releasing  the  brakes, 
the  cars  would  move  off  the  crossing.  The  rail- 
way company  was  notified  to  remove  the  cars, 
which  it  did  after  a  delay  of  about  30  minutes. 
HM,  that  the  railway  company  was  not  relieved 
from  liability  for  the  destruction  of  property  by 
the  fire  because  of  the  inability  of  the  firemen 
to  extinguish  it  on  the  ground  that  the  police- 
men failed  to  uncouple  the  cars  and  release  the 
brakes,  and  thereby  move  them  from  the  cross- 
ing. 

[Ed.  Mote.— For  other  cases,  see  Railroads, 
Dec  Dig.  8  222.*] 

4.  Raiiaoads  (§  222*)  —  Obstbuctioks  of 
Stbekts— iNJTJBiKa— Pboximate  Cause. 

In  an  action  a^inst  a  railway  company  for 
onlawfully  obstructing  a  street,  and  thereby  pre- 
venting abf  firemen  from  reaching  a  building 
on  fire  and  preventing  the  fire  from  spreading 
to  a  nearby  building  which  was  destroyed  by 
the  fire,  evidence  heli  to  support  a  finding  that, 
if  the  firemen  had  not  been  delayed  by  the  ob- 
struction, they  would  have  extinguished  the  fire 
before  it  spread  to  the  nearby  building,  author- 
izing a  recovery  for  its  destruction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  222.*] 

5.  Appeal  and  Ebbob  (g  197*)— Ouebtiohs 
Reviewable  —  Questions  Not  Raised  in 
Tbial  Coubt. 

Where  the  objection  to  a  variance  between 
the  proof  and  the  statement  of  the  cause  of  ac- 
tion for  loss  of  property  by  fire  as  to  the  loca- 
tion of  the  property  destroyed  was  not  pointed 
oat  in  the  tnal-  court,  the  objection  may  not  be 
considered  in  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  197  ;*  Pleading,  Cent.  Dig.  IS 
142S-1441.] 

6.  Railboadb  (i  222*)— OBSTBUonNO  Stbeets 

— NKGL1QI!KCE. 

A  railway  company  obstructing  the  streets 
of  a  city  by  its  cars  in  violation  of  law  is  negli- 
gent in  80  doing  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  222.*] 

7.  EviDEROB  (i  82*)— Judicial  Nones— Obdi- 
nances. 

Under  Kurd's  Rev.  St.  1908,  c.  37,  g  317, 
providing  that  the  municipal  court  of  the  city 
of  Chicago  sliall  take  judicial  notice  of  the  gen- 
eral ordinances  of  the  city,  the  municipal  court 
may  take  judicial  notice  of  the  existence  of  an 
ordinance  of  the  city,  general  in  its  nature, 
which  prohibits  a  railway  company  from  leav- 
ing its  cars  on  a  street  crossing  for  a  period 
longer  than  fire  minutes. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  g  42 ;   Dec.  Dig.  g  32.*] 


8.  Appeal  and  Ebbob  (g  219*)— QuEsnowa 
Reviewable  in  Supbeme  Coubt  ok  Ap- 
peal FBOM  Appellate  Coubt— Waives. 

Any  question  of  the  validity  of  a  statute 
authorizing  an  inferior  court  of  a  city  to  take 
judicial  notice  of  the  ordinances  of  the  city  is 
waived  by  appealing  from  the  jndgment  of  the 
inferior  court  recognising  the  statute  as  valid  to 
the  Appellate  Court  on  other  alleged  errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  219.*] 

9.  Appeal  and  Ebbob  ({  242*)— Rulings  in 
Tbial  Coubt— Review. 

Where  it  does  not  appear  that  the  trial 
court  was  given  an  opportunity  to  act  (m  an  ol>- 
jection  to  a  statement  of  counsel  for  the  suc- 
cessful party  as  to  what  he  would  prove  made 
while  he  was  examining  a  witness,  an  error  bas- 
ed on  the  statement  is  not  reviewable  on  appeal. 
[£3d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  1424;   Dec.  Dig.  g  242.*] 

10.  Tbial  (g  260*)— Instbuciions  —  Refusal 
TO  Give  iNSTBUonoNS  Cotebeo  bt  Thobb 
Given. 

It  is  not  error  to  refuse  an  instruction  in 
substance  embodied  in  an  instruction  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  gg  651-698:    Dea  Dig.  g  260.*] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Error  to  the  Municipal  Court  of 
Chicago;    John  W.  Houston,  Judge. 

Action  by  Thomas  F.  Houren  against  the 
Chicago,  Milwaukee  &  St  Paul  Railway 
Company.  From  a  Judgment  of  the  Appel- 
late Court  (189  lU.  App.  116)  affirming  a 
Judgment  for  plaintiff,  defendant  appeals 
Affirmed. 

This  isan  appeal  by  the  Chicago,  MQwan- 
kee  &  St  Paul  Railway  Company  from  a 
Judgment  of  the  Branch  Appellate  Court  for 
the  First  District  affirming  a  Judgment  for 
the  sum  of  $600  recovered  by  Thomas  F. 
Houren  for  bis  own  use  and  for  the  nse 
of  the  Buffalo  Commercial  Insurance  Com> 
pany,  appellee.  In  the  municipal  court  of 
Chicago,  in  an  action  for  damages  for  the 
deetructlon  of  a  dwelling  bouse  owned  by 
appellee  by  fire,  which  destruction  la  alleg- 
ed to  have  been  caused  by  the  negligence  of 
appellant  The  Branch  Appellate  Court 
granted  to  appellant  a  certificate  of  Impor- 
tance. The  negligence  of  appellant  charged 
by  appellee  ia  set  out  In  the  following  bill 
of  particulars  filed  In  the  municipal  court: 
"Plaintiff's  claim  is  for  loss  and  damage  by 
fire  sustained  by  him  to  his  frame  buUd- 
ing  which  formerly  stood  on  rear  of  lot  12, 
block  21,  being  the  northwest  corner  of 
Sixty-Third  and  Bloomlngdale  avenues,  Cbl- 
cago.  Cook  county.  III.  (Oalewood),  and  which 
was  destroyed  by  fire  on  the  morning  of 
October  8,  1906,  through  no  fault  or  negl«ct 
of  the  plaintiff,  but  by  reason  of  the  negll- 
gence  of  the  defendant  In  blocking  and  dos- 
ing of  the  crossing  at  Sixty-Third  avenue 
and  said  defendant's  railroad  tracks,  in  the 
said  city  of  Chicago,  Cook  county,  111.,  by 
leaving  and  permitting  to  remain  across  said 
public  highway  a  train  consisting  of  a  large 
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nmnber  of  frelj^t  cars  belonging  to  or  In 
the  charge,  cnatody,  and  control  of  the  de- 
fendant, whereby  the  fire  department  of  the 
Bald  city  of  Chicago  were  detained  and  pre- 
vented from  passing  over  said  public  high- 
way for  a  long  space  of  time,  and  in  the 
meantime  the  flre,  which  was  in  an  adjacent 
building,  was  commnnicated  to  the  plalntlfTs 
building  and  destroyed  and  damaged  same, 
whereas,  had  the  said  flre  department  been 
able  to  pass  over  said  crossing  upon  arriv- 
ing there,  the  flre  would  have  been  extin- 
guished before  it  was  communicated  to  plaln- 
tiCTs  property,  and  by  reason  of  such  neg- 
ligence," etc.    Ad  damnum  $9d0. 

From  the  record  it  appears  that  the  build- 
ing in  question  was  located  about  160  feet 
west  of  Sixty-Third  avenue,  on  the  north 
side  of  Bloomlngdale  road,  in  the  city  of 
Chicago.  It  was  a  small  frame  cottage.  On 
the  west  side  of  this  cottage  were  two  frame 
cottages,  each  of  about  the  same  size  as  this 
one.  The  three  were  separated  by  spaces  of 
six  feet  At  about  1 :40  o'clock  on  the  morn- 
ing of  October  3,  1906,  the  building  west  of 
the  one  here  Involved  was  discovered  to  be 
on  flre.  The  nearest  station  of  the  fire  de- 
partment In  this  part  of  the  city  was  lo- 
cated about  three  miles  east  Within  five 
minutes  after  the  flre  was  discovered  an 
alarm  was  received  at  this  station,  and  the 
men  of  the  department  with  an  engine,  hose 
cart  truck,  and  other  appliances  started  at 
once  for  the  flre.  Both  the  burning  building 
and  the  station  of  the  fire  department  were 
located  on  the  south  side  of  the  railroad 
tracks  of  appellant,  which  ran  east  and 
west  through  this  portion  of  the  city.  While 
the  shortest  route  from  the  station  to  the 
flre  would  have  been  at  all  times  on  the 
south  side  of  the  railway  tracks,  in  order 
to  secure  a  better  road  the  flremen  drove 
north  on  Grand  avenue  untU  they  reached  a 
street  north  of  appellant's  tracks,  where  they 
tnmed  west.  When  they  turned  south,  they 
came  to  a  crossing  of  the  appellant's  tracks 
a  short  distance  north  of  the  flre.  They 
found  this  crossing  blockaded  by  box  cars 
to  which  no  engine  was  attached,  extend- 
ing two  blocks  east  and  one  block  west  of 
the  crossing.  The  cars  were  coupled  to- 
gether and  the  brakes  were  set  Evidence 
was  offered  by  appellant  which  tended  to 
show  that  Its  track  from  this  i>olnt  east  for 
some  distance  was  considerably  downgrade, 
and  that  by  uncoupling  the  train  at  the 
crossing  and  releasing  the  brakes  on  the  cars 
those  upon  and  east  of  the  crossing  would 
have  moved  east  without  the  aid  of  an  en- 
gine and  the  crossing  could  have  thus  been 
opened.  With  the  flremen  at  the  crossing 
were  two  policemen,  who  testified  that  they 
knew  of  these  facts  and  had  seen  cars  moved 
at  this  point  in  that  way.  The  flre  appara- 
tus reached  the  crosstag  at  10  minutes  after 
2  o'clock.  The  firemen  immediately  noti- 
fied appellant  to  remove  the  cars  from  the 


crossing,  and  It  was  about  90  minutes  later 
when  the  engine  of  the  appellant  arrived  and 
made  an  opening  at  the  crossing  to  let  the 
firemen  through.  In  the  meantime  Houren's 
house  had  taken  flre,  and  was  entirely  de- 
stroyed before  the  flremen  could  control  the 
fire.  This  bouse  took  flre  about  2:35  o'clock, 
and  it  is  not  disputed  that  if  the  crossing 
had  not  been  blockaded,  the  flremen  would 
have  reached  the  scene  of  the  fire  about  2 :12 
o'clock.  It  was  a  damp,  foggy  night  ftnd 
there  was  no  wind  blowing.  Immediately 
east  of  the  burning  buildings,  on  the  comer 
of  the  same  block,  was  located  a  two-way 
flre  hydrant  to  which  the  firemen  attached 
hose  after  they  arrived.  At  the  close  of  all 
the  evidence  the  court  denied  the  motion 
of  appellant  for  a  directed  verdict  A  num- 
ber of  errors  have  been  assigned. 

O.  W.  Dynes  (John  A.  Russell,  of  coimsel), 
for  appellant  Bates,  Harding  Sc  Atkins,  for 
apptile& 

SCOTT,  J.  (after  stating  the  facts  as 
above).  In  support  of  the  motion  for  a  di- 
rected verdict,  it  Is  said  that  there  is  no 
evidence  tending  to  show  that  the  obstruc- 
tion of  the  street  by  the  appellant  was  the 
proximate  cause  of  the  destruction  of  the 
house  owned  by  Houren.  Section  77,  c  114, 
Kurd's  Rev.  St  1908,  forbids  a  railroad  com- 
pany obstructing  a  public  highway,  by  stop- 
ping any  train  thereon,  for  a  longer  period 
than  10  minutes.  Appellant's  train  was 
standing  over  the  street  in  violation  of  this 
statute.  Appellant  regards  the  damages  as 
being  too  remote  to  be  considered  the  prox- 
imate result  of  this  violation  of  the  law, 
and  contends  that  a  prudent  and  experienced 
man,  fully  acquainted  with  all  the  circum- 
stances which  existed  at  the  time  the  train 
was  left  upon  the  street  would  not  have 
thought  It  reaiaonable  that  the  house  in  ques- 
tion would  have  been  destroyed  :by  fire  as  a 
consequence  of  the  obstmctlon  ot  the  street 
and  that  for  this  reason  the  damages  are 
not  such  as  could  be  recovered  on  account  of 
the  unlawful  act  in  question.  It  is  not  nec- 
essary that  the  burning  of  this  particular 
house  could  have  been  foreseen.  It  is  only 
damages  of  the  character  of  those  which  oc- 
curred, to  wit  damages  by  fire,  that  must 
have  been  within  the  range  of  the  conse- 
quences of  the  act  reasonably  to  be  expected. 
It  seems  clear  to  us  that  if  a  prudent  man 
of  experience  had  reflected  upon  the  prob- 
able consequences  of  entirely  closing  up  this 
street  in  a  great  city,  he  would  have  fore- 
seen, first  that  to  so  close  the  street  would 
obstruct  and  delay  public  travel  thereon; 
second,  that  among  the  travel  liable  to  be  so 
obstructed  and  delayed  would  be  the  passage 
of  teams,  engines,  and  other  appliances  of 
the  flre  department;  third,  that  If  the  trav- 
el of  the  flre  d^artment  was  so  obstructed 
and  delayed  any  flre  which  the  men  of  that 
department  were  seeking  to  reach  would  be 
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more  extenalve  and  do  greater  damage  than 
if  the  obstmctlon  and  delay  had  not  taJsen 
place. 

It  Is  then  contended  that  the  fire,  and  not 
the  obstruction  of  the  street,  was  the  proxi- 
mate cause  of  the  destruction  of  the  building. 
The  fire  began  in  the  cottage  next  to  the  one 
here  involved,  and  the  Are,  In  fact,  did  de- 
stroy the  Houren  building;  but  If  the  ob- 
struction occasioned  the  delay,  and  if  but 
for  the  obstruction  the  fire  department  would 
have  been  able  to  control  and  extinguish  the 
fire  before  it  reached  this  building,  then  the 
obstmctlon  is  to  be  regarded  as  an  interven- 
ing and  concurrent  cause  of  the  burning  of 
the  building,  and  In  law  would  with  the  fire 
itself  form  the  proximate  cause,  and  appel- 
lant, under  such  circumstances,  would  be  lia- 
ble even  though  the  fire  might  be  regarded 
as  the  primary  cause.  City  of  Rock  Falls  v. 
Wells,  169  111.  224,  48  N.  E.  440.- 

It  is  then  said  that  the  policemen  who 
were  present  at  the  obstruction  when  the 
fire  engine  reached  there  knew  that  by  un- 
coupling the  cars  and  releasing  the  brakes 
the  cars  would,  on  account  of  the  slope  of 
the  track,  move  off  the  crossing  without  any 
propelling  force  other  than  the  force  of  grav- 
ity, and  that  appellant  could  not  be  expected 
to  foresee  that  the  policemen.  In  the  event 
of  the  fire  department's  teams  and  vehicles 
approaching  the  crossing,  would  fall  to  adopt 
this  measure  to  get  the  cars  off  the  street 
This  is  entirely  too  far-fetched.  It  was  not 
the  business  of  the  police  to  keep  the  cars 
off  the  street;  and,  besides,  there  is  nothing 
in  this  record  to  Indicate  that  a  reasonable 
man  might  not  have  supposed  that  the  re- 
snlt  of  so  setting  the  cars  in  motion  would 
result  in  greater  disaster  than  wonld  the 
delay  of  the  fire  departmmt.  The  evidence 
shows  that,  when  the  teams  reached  the  ob- 
struction, they  had  been  running  several 
miles,  and  were  very  much  exhausted. 
There  is  proof  which  tends  to  show  that, 
passipg  to  the  east  or  west  of  the  crossings 
obtructed  by  this  train  of  cars,  another  rail- 
road crossing,  over  which  the  mMi  with  the 
fire  equipment  could  have  passed  to  the 
south,  would  not  have  been  reached  nntU 
they  had  gone  several  blocks  from  the  cross- 
ing at  which  they  waited.  The  firemen 
might  reasonably  have  expected  to  be  able 
to  obtain  the  assistance  of  an  engine  of  ap- 
pellant within  a  short  time  to  remove  the 
cars  unlawfully  upon  the  street. 

It  Is  next  contended  that  there  Is  no  proof 
that  the  firemen  would  have  been  able  to 
prevent  the  flames  destroying  the  building 
had  the  delay  not  occurred.  It  is  not  pos- 
sible to  prove  absolutely  what  the  result  of 
the  fire  department's  efforts  would  have  been 
had  the  progress  of  the  men  not  been  delay- 
ed. The  proof  Is,  however,  that  a  fire  hy- 
drant belonging  to  the  city  was  conveniently 
located,  and  that  the  department,  had  the 
delay  not  occurred,  would  have  been  fully 
equipped  to  fight  the  fire  In  the  ordinary 


way.  The  men,  with  the  engine  and  other 
appliances  of  the  fire  department,  reached 
the  blockade  not  later  than  2:10  a.  m.,  and 
but  for  the  obstruction  they  would  have 
reached  the  fire  In  two  or  three  minutes 
thereafter.  The  Houren  cottage  did  not  take 
fire  earlier  than  2:30  a.  m.,  and  except  for 
the  unlawful  act  of  appellant  the  fire  depart- 
ment would  have  been  on  the  scene  of  the 
fire  at  least  17  minutes  before  that  cottage 
began  to  bum.  On  account  of  the  weather 
conditions,  the  fire  burned  slowly.  The  cot- 
tages were  small  wooden  buildings,  14  by  20 
feet  in  dimensions,  and  a  story  and  a  half 
in  height.  We  fall  to  see  how  it  can  be  rea- 
sonably argued  that  this  proof  does  not  tend 
to  show  that  the  fire  department  would  have 
been  able  to  prevent  the  destruction  of  the 
building  had  no  delay  occurred  at  the  cross- 
ing. So  far  as  this  i>articular  question  Is 
concerned,  the  case  is  not  different  from 
Kleman  v.  M.  C.  Co.,  170  Mass.  378,  49  N. 
E.  648,  where  the  fire  department,  in  at- 
tempting to  attach  a  hose- to  a  hydrant,  were 
imable  to  do  so  on  account  of  certain  acts  of 
the  defendant.  In  that  case  a  recovery  was 
permitted  for  property  which  might  have 
been  saved  had  the  firemen  been  able  to 
promptly  connect  a  hose  with  the  hydrant, 
and  there,  as  here,  it  could  not  be  said  with 
absolute  certainty  that  they  would  have  been 
able  to  prevent  the  destruction  of  plaintiff's 
property  had  no  interference  occurred. 

It  Is  urged  that  there  is  a  variance  be- 
tween the  proof  and  the  statement  of  the 
cause  of  action  filed  In  reference  to  the  lo- 
cation of  the  property  which  was  destroyed. 
No  such  variance  was  pointed  out  in  the 
municipal  court,  where  the  difficulty.  If  It 
existed,  could  have  been  readily  obviated  by 
an  amendment.  The  point  will  therefore  not 
be  considered  here. 

The  violation  of  the  statute  was  negli- 
gence as  a  matter  of  law.  In  this  respect  the 
case  is  distinguished  from  those  upon  which 
appellant  principally  relies.  As  was  well 
said  by  the  Branch  Appellate  Court  herein, 
the  case  is  "as  it  the  defendant  had,  at  the 
moment  when  the  fire  department  was  about 
to  pour  a  flood  of  water  on  the  original  fire, 
interposed  by  superior  force,  directly  ap- 
plled,  to  prevent  this  being  done  tmtil  too 
late  to  save  the  plaintiff's  cottage."  Thp 
motion  for  a  peremptory  instruction  was 
properly  denied. 

The  action  of  the  municipal  court  In  tak- 
ing Judicial  notice  of  the  existence  of  an  or- 
dinance of  the  city,  general  In  its  nature, 
which  prohibited  appellant  leaving  these 
cars  on  this  crossing  for  a  period  longer  than 
five  minutes,  is  challenged.  Section  317,  c. 
37,  Kurd's  Rev.  St  1908,  provides  that  the 
mnnlclpal  court  shall  take  judicial  notice  of 
such  ordinances.  Any  question  that  might 
otherwise  arise  as  to  the  validity  of  this 
statute  has  been  waived  by  appellant  by  tak- 
ing the  Judgment  of  the  Appellate  Court  up- 
on other  alleged  errors. 
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Complaint  Is  made  of  a  statement  of  coun- 
sel for  appellee  In  regard  to  what  be  would 
prove,  wblch  statement  was  made  while  be 
was  conducting  the  examination  of  a  wit- 
ness. It  does  not  appear  that  the  trial  court 
was  given  opportunity  to  act  upon  any  ob- 
jection In  relation  thereto. 

The  defendant's  refused  instruction  No. 
2  was,  in  substance,  the  same  as  defendant's 
given  Instruction  No.  7.  Defendant's  refused 
instruction  No.  3  was  designed  to  advise  the 
Jury  of  the  considerations  to  be  given  weight 
In  determining  whether  the  blockade  of  the 
street  was  the  proximate  cause  of  the  In- 
Jury.  It  was  not  In  accord  with  the  views 
which  have  been  above  expressed  in  this 
opinion  and  was  properly  refused. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

(ST  m.  mt 

PBOPI/B  ex  pel.  BOISVERT  et  al.  ▼.  MA- 

GRUDER  et  al. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  HiGHWATB  (I  66*)— Estate  of  Public— 
Fbeehold. 

The  public  has  a  perpetual  easement  in  its 
MKhwayg,  and  that  easement  is  a  freehold. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  66.*] 

2.  DsAiws  (8  13»)— Dbainaqk  Dibtbicts— Ob- 
OANizATiOR  —  Proceedings  —  Statutes- 

"DiTCn  of  an  OWKER  of  liAHD." 

Huid's  Rev.  St.  1905,  c.  42,  |  151,  provid- 
ing that,  where  two  or  more  parties  on  adjoin- 
ing lands  requiring  a  system  of  combined  drain- 
age have  vofnntanly  constructed  ditches  which 
form  a  continuous  line  or  line  and  branches,  and 
where  needed  repairs  and  improvements  are  not 
made  by  voluntary  agreement,  any  owner  of 
part  of  such  ditch  may  petition  the  commission- 
ers of  highways  of  the  township  for  the  forma- 
tion of  a  drainage  district  to  include  ail  lands 
to  he  benefited  by  maintaining  these  ditches,  a 
ditch  constructed  by  highway  commissioners  in 
a  highway,  draining  not  only  adjoining  lands 
but  the  highway,  and  forming  a  part  of  a  con- 
tinuous line,  is  to  be  regarded  as  a  "ditch  of  an 
owner  of  land,"  within  the  meaning  of  the  act, 
so  as  to  ntithorize  the  organization  of  a  drain- 
age district  under  the  act,  on  petition  of  any 
owner  of  part  of  the  ditch. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  13.»] 

3.  Dbains  (8  15*)— Drainage  Distbicts— Ob- 
oanization—Pboceedings— Statutes. 

In  the  petition  for  formation  of  such  a 
drainage  district,  lands  which,  with  other  lands, 
required  a  system  of  combined  drainage,  and 
which  were  drained  Into  a  ditch  constnicted  by 
voluntary  agreement,  both  l)efore  and  after  cer- 
tain improvements  were  made  in  the  ditch,  were 
oroperly  included,  though  the  owners  thereof 
liad  contributed  nothing  toward  such  improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dee. 
Dig.  8  15.*] 

4.  Dbaiwb  (8  15*)— Drainage  Dibtbicts— Or- 
ganization—Proceedings    fob— SffATUTES. 

It  is  not  fatal  to  the  organization  of  such 
a  drainage  district  that  certain  lands,  the  own- 
ers of  wliich  had  contributed  towards  the  previ- 
ous  improvement   of   the   ditch   constructed   by 


voluntary  agreement,  were  not  included  In  the 
petition  for  organization  of  the  district,  nor  in 
the  district  when  organised. 

[Ed.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  8  15.*] 

Appeal  from  Circuit  Court,  Eanliakee 
County;  Frank  L.  Hooper,  Judge. 

Petition  by  the  People,  on  the  relation  of 
Zepbir  BolBvert  and  others,  for  leave  to  file 
an  information  in  the  nature  of  a  quo  war- 
ranto against  Myron  Magruder  and  others. 
From  an  order  denying  the  petition,  the  re- 
lators appeal.    Affirmed. 

This  is  a  petition  filed  by  the  people,  on  the 
relation  of  Zephlr  Bolsvert  and  others.  In  the 
circuit  court  of  Kankakee  county,  for  leave 
to  file  an  information  In  the  nature  of  a  quo 
warranto  against  Myron  Magruder,  Joseph 
Leclair,  and  M.  M.  Beebe,  to  require  them  to 
show  by  what  authority  they  hold  and  exer- 
cise the  office  of  drainage  commissioners  of  a 
certain  pretended  drainage  district  known  as 
"Bourbonnais  Union  District  Na  6."  The  re- 
lators question  the  legality  of  the  organiza- 
tion of  the  district.  In  ■  support  of  the  peti- 
tion the  relators  filed  the  affidavits  of  Zephlr 
Bolsvert,  Senry  Gregolre,  and  Charles  Schill- 
ing, tn  which  they  aver  that  In  the  year  1903 
R.  W.  Wilkinson  and  others,  desiring  to  deep- 
en a  certain  ditch  running  west  along  the 
south  side  of  a  public  highway  between  sec- 
tions 22  and  27,  and  between  sections  23  and 
26  In  the  town  of  Bourbonnais,  to  Soldier 
creek,  entered  Into  an  agreement  with  the 
commiSBloners  of  highways  of  that  town, 
whereby  each  of  them  was  to  pay  said  com- 
missioners a  certain  sum  of  money  to  defray 
the  expense  of  cleaning  out  and  deepening 
said  ditch,  ui)on  the  condition  that  two  sewer 
pipe  culverts,  extending  across  the  road  north 
and  south  along  the  line  and  north  of  said 
ditch,  should  be  taken  out;  that  in  pursuance 
of  said  agreement  the  ditch  was  deepened, 
and  that  thereafter  the  banks  caved  in,  and 
that  Wilkinson  thereupon  set  about  to  have  a 
tile  drain  put  in  said  ditch,  and  with  that  end 
in  view  petitioned  for  the  formation  of  the 
above-mentioned  drainage  district,  under  the 
provisions  of  section  151,  e.  42,  Hurd's  Rev. 
St.  1905,  and  that  the  respondents  pretended 
to  organize  said  drainage  district,  and  since 
that  time  have  pretended  to  be  commissloneni 
thereof.  Affiants  aver  that  they  were  not 
parties  to  the  deepening  of  said  ditch,  and 
that  the  removal  of  said  culverts  was  detri- 
mental to  them;  that  by  removing  said  cul- 
verts the  waters,  which  in  the  natural  course 
of  drainage  would  have  flowed  north  through 
said  culverts,  were  forced  to  the  weat  in  said 
ditch,  thereby  causing  more  water  to  flow  In 
said  ditch  adjoining  affiants'  land;  that  many 
persons  were  taken  into  said  drainage  dis- 
trict that  were  not  parties  to  the  original 
agreement  to  deepen  said  ditch;  and  that 
many  persons  who  were  parties  to  that  agree- 
ment were  not  Included  in  the  formation  of 
said  district,  and  who  still  own  the  lands 
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which  they  tiien  owned.  Affiants  further 
state  that  they  are  the  owners  of  lands  at- 
tempted to  be  taken  in  and  included  in  the 
formation  of  said  district,  and  that  an  as- 
sessment has  been  levied  against  their  lands, 
and  that  the  same  has  been  returned  as  delin- 
quent to  the  county  treasurer.  Bolsvert 
states  further  that  the  only  purpose  of  the 
formation  of  the  said '  district  was  to  put  a 
tile  drain  In  the  ditch  in,  the  highway,  which 
■Wilkinson  and  others  had,  by  mutual  agree- 
ment In  writing,  deex)ened  and  enlarged  some 
three  or  four  years  ago;  that  it  was  done  for 
the  purpose  of  bringing  west  along  said  high- 
way waters,  which  naturally  would  have 
flowed  towards  the  northwest  over  and  across 
lands  owned  by  Wilkinson  and  his  neighbors. 
Into  what  is  known  as  "Soldier  creek."  It 
appears  from  counter  affidavits  filed  by  re- 
spondents that  on  December  16,  1906,  R.  W. 
Wilkinson  filed  with  the  town  clerk  of  the 
town  of  Bonrbonnais  a  petition  praying  for 
the  organization  of  a  drainage  district  under 
section  151,  C.  42,  Hurd's  Rev.  St  1905.  This 
petition  was  signed  by  himself  alone,  and  In 
It  he  represented  that  he  and  certain  others 
owned  adjoining  lands  which  required  a  sys- 
tem of  combined  drainage,  and  that  he  and 
such  other  owners,  or  their  grantors,  had 
theretofore,  by  voluntary  action,  constructed 
open  ditches  and  tile  drains,  which  formed  a 
continuous  line  and  branches  through  and 
over  and  across  said  lands,  and  that  repairs 
and  Improvements  were  needed  on  the  said 
drains,  and  that  they  could  not  be  made  by 
voluntary  agreement  of  the  parties.  In  this 
petition  Wilkinson  Included  lands  belonging  to 
relators  Zephlr  Bolsvert,  Henry  Gregolre, 
Henry  Fink,  Jerry  Mareotte,  Lille  Brule,  and 
Charles  Schilling,  none  of  whom  were  parties 
to  the  agreement  above  referred  to  for  deep- 
ening the  ditch  in  1903.  On  the  other  hand, 
the  lands  of  Louis  Savole,  Robert  Lambert, 
Joseph  O.  RIvard,  Simon  Longtln,  and  George 
Oravelln,  all  of  whom  were  parties  to  the 
agreement  above  referred  to,  were  not  In- 
duded  in  said  petition.  The  commissioners 
of  highways  took  the  view  that  the  petition 
of  Wilkinson  gavo  them  the  jurisdiction  to 
organize  a  district  as  prayed  for,  and  they 
organieed  the  district.  Their  acts  after  they 
bad  effected  the  organisation,  or  purported 
organization,  are  not  questioned  in  this  pro- 
ceeding. Affiants,  whose  affidavits  were  filed 
in  behalf  of  respondents,  further  state  that 
said  opMi  ditch  had  been  constructed  n^ore 
than  20  years  prior  to  the  organization  of 
said  district,  and  bad  been  used  continuously 
as  a  drain  after  Its  construction,  and  that  it 
was  constructed  by  voluntary  action  of  the 
highway  commissioners  of  the  town  of  Bour- 
bonnalB,  and  extended  from  a  point  a  few 
rods  east  of  the  east  line  of  the  west  half  of 
section  26  west  to  Soldier  creek;  that  it  was 
constructed  for  the  purpose  of  conveying 
surface  waters  naturally  flowing  into  said 
road  directly  to  Soldier  creek.  Affiants  admit 
that  there  were  two  sewer  pipe  culverts 
across  said  public  highway  north  of  section 


26  at  the  time  of,  and  for  some  time  prior  to, 
the  making  of  the  subscription  agreement 
heretofore  mentioned,  and  that  the  highway 
commissioners  of  the  town  of  Bourbonnais, 
after  said  subscription  was  paid  to  them,  re- 
moved and  closed  up  said  culverts,  and  that 
by  so  doing  they  did  not  injure  the  lands  of 
any  one.  Affiants  then  aver  that  each  of  the 
relators,  after  the  construction  of  said  ditch 
In  the  public  highway,  and  before  the  organi- 
zation of  said  drainage  district,  laid  tUes  and 
constructed  drains  upon  their  lands  and  con- 
nected them  with  said  ditch;  that  at  and  be- 
fore the  time  of  the  said  subscription  hereto- 
fore mentioned  it  became  evident  that  the 
ditch  needed  repairs  and  improvements,  so  as 
to  more  adequately  drain  the  lands  now  em- 
braced in  said  district,  and  that  Wilkinson 
and  others  wanted  the  highway  commission- 
ers of  the  town  of  Bourbonnais  to  dean  out 
and  deepen  said  open  ditch  at  the  expense  of 
tlie  town;  that  the  commissioners  decided  that 
they  would  deepen  said  ditch,  provided  they 
could  get  enough  subscriptions  to  Justify 
them  in  so  doing,  and  that  It  was  under  these 
circumstances  that  the  said  subscription 
agreement  was  made;  that  the  lands  of  cer- 
tain persons  who  subscribed  to  said  agree- 
ment did  not  naturally  drain  Into  said  ditch, 
nor  was  their  land  Involved  in  the  same  sys- 
tem of  combined  drainage  as  the  lands  in  the 
said  drainage  district,  and  that  said  persons 
subscribed  to  said  agreement  only  upon  the 
condition  that  said  culverts  would  be  r«noved. 
The  co>nrt  upon  a  hearing  entered  an  order 
denying  the  petition  for  leave  to  file,  and 
from  that  order  the  relators  have  prosecuted 
an  appeal  to  this  court  It  Is  contended  by 
them  that  the  leave  should  have  been  granted. 

J.  Bert  Miller,  State's  Atty.  (A.  L.  Granger, 
of  counsel),  for  appellants.  Savary  &  Buel 
and  Eben  B.  Oower,  for  appellees, 

SCOTT,  J.  (after  stating  the  facts  as 
above).  The  conclusion  of  the  judge  of  the 
circuit  court  was  that  the  drainage  district 
In  question  was  legally  organized  under  the 
provisions  of  section  151,  c.  42,  Hurd's  Rev. 
St  1905,  which  reads  as  follows:  "Where 
two  or  more  parties  owning  adjoining  lands 
which  require  a  system  of  combined  drain- 
age, have  by  voluntary  action  constructed 
ditches  which  form  a  continuous  line,  or  line 
and  branches,  the  several  parties  shall  be 
liable  for  their  just  proportion  of  such  re- 
pairs and  improvements  as  may  be  needed 
therefor,  the  amount  to  be  determined  as 
near  as  may  be  on  the  same  principle  as  If 
these  ditches  were  in  an  organized  district 
Whenever  such  repairs  and  improvements 
are  not  made  by  voluntary  agreement,  any 
one  or  more  owning  parts  of  such  ditch  shall 
be  competent  to  petition  for  the  formation 
of  a  drainage  district  to  Include  the  lands  In- 
terested in  maintaining  these  ditches.  The 
petitioner  or  petitioners  for  the  formation  of 
such  district  must  show  to  the  satisfaction 
of  the  court  that  his  or  their  land  is  damag- 
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ed  throngli  the  lack  of  proper  repairs  or  tm- 
prorementB  to  said  ditch  or  drain.  The  form 
of  procedure  and  the  conditions  heretofore 
prescribed  In  this  act  shall  be  observed  as 
near  as  practicable;  bat  the  ditches  shall  be 
taken  as  a  dedication  of  the  right  of  way, 
and  their  construction  and  Joining  as  the 
consent  of  the  several  parties  to  be  united  In 
a  drainage  district.  These  ditches,  If  open, 
shall  be  made  tile  drains  when  practicable." 
It  Is  first  objected  to  the  validity  of  the  or- 
ganization that  the  section  set  out  does  not 
authorize  the  twauitiaa  of  a  drainage  dis- 
trict upon  the  petition  of  one  or  more  par- 
ties owning  parts  of  a  ditch  and  branches, 
where,  as  bete,  the  principal  ditch  Is  In  the 
highway,  where  that  ditch  was  originally 
constructed  by  the  highway  commissioners, 
and  where  the  owners  of  lands  adjoining  the 
highway  have  merely  drained  their  lands  In- 
to the  ditch  in  the  highway.  The  portion  of 
the  ditch  which  was  In  the  highway,  not  only 
afforded  a  passageway  for  waters  .flowing 
off  the  adjoining  lands,  but  also  drained  the 
highway,  and  we  thlnlc  that  the  commission- 
ers of  highways.  In  their  corporate  capacity, 
and  as  representatives  of  the  public,  within 
the  meaning  of  this  section  are  to  be  regard- 
ed as  the  owners  of  land.  The  public  has  a 
perpetual  easement  In  the  highway,  and  that 
easement  is  a  freehold.  Ferry  t.  Bozarth, 
198  lU.  328,  64  N.  E.  107&  In  the  case  of 
Toung  v.  Commissioners  of  Highways,  184 
III.  668,  25  N.  E.  680,  this  court  held  that, 
where  commissioners  of  highways  undertake 
to  drain  a  public  highway,  they  possess  the 
same  rights,  and  are  to  be  governed  by  the 
same  rules,  as  adjoining  landowners  who 
may  undertake  to  drain  their  own  lands,  ex- 
cepting, however,  cases  In  which  the  commis- 
sioners may  proceed  under  the  eminent  do- 
main law  of  the  state.  While  that  case  is 
entirely  dissimilar  to  this  in  its  facts,  we 
yet  think  the  law  as  there  stated  places  the 
public  highway  and  the  commissioners  of 
highways  In  the  same  category  with,  and 
makes  them  bear  the  same  burdens  as,  other 
lands  and  other  landowners,  so  far  as  the 
laws  pertaining  to  drainage  are  concerned. 
The  situation  here  Is  precisely  the  same  as 
though  the  lands  in  the  highway  were  owned 
by  private  persons  without  the  burden  of 
the  easement. 

In  1906,  with  money  furnished  by  subscrip- 
tion by  certain  landowners,  the  highway 
commissioners  deepened  the  ditch  In  the  high- 
way. Certain  owners  whose  lands  drained 
into  the  dltcb  paid  nothing  toward  the  ex- 
pense of  this  work.  These  lands  are  now 
within  the  district  in  accordance  with  the 
prayer  of  the  petition  for  the  organization  of 
the  drainage  district  It  is  insisted  that 
these  owners  are  not,  within  the  statute,  par- 
ties who  luve  by  voluntary  action  construct- 
ed ditches  wlilch  form  a  continuous  line  or 
line  and  branches,  because  they  took  no  part 


In  the  deepening  of  the  dltdi;  that  no  par- 
ties can  be  regarded  as  having  constructed, 
or  hdped  to  construct,  the  aystem  of  drain- 
age as  it  existed  when  the  petition  for  the 
organizaticm  of  the  drainage  district  was 
filed,  except  those  who  contributed  to  the 
deepening  of  the  Iilghway  ditch  in  1903.  This 
position  seems  to  us  untenable.  Before  the 
ditch  was  made  deeper,  these  owners  who 
subscribed  nothing  to  the  expense  of  that 
work  were  the  owners  of  lands  which,  with 
other  lands  Involved  in  tills  suit,  required  a 
system  of  combined  drainage — that  Is,  an 
outlet  was  required  for  all  the  waters  flow* 
Ing  off  these  lands— and  a  common  outlet 
was  found  through  this  ditch  In  the  highway. 
The  deepening  of  the  ditch  left  the  aystem 
of  combined  drainage  In  existence.  It  is  not 
denied  that  the  lands  of  each  of  these  per- 
sons who  did  not  help  pay  for  the  work  in 
1908  drained  Into  the  ditch  both  before  and 
after  the  work  of  deepening  was  done.  Un- 
der these  circumstances '  It  seems  clear  that 
these  lands  might  properly  be  included  la 
the  petition  for  the  organization  of  the  dis- 
trict, even  though  the  owners  thereof  conr 
trlbuted  nothing  toward  Improving  the  main 
ditch  in  1903. 

It  is  also  complained  that  certain  lands, 
the  owners  of  which  contributed  toward  the 
Improvement  of  1903,  were  not  Included  In 
the  petition  for  the  organization  of  the  dis- 
trict nor  In  the  district  when  It  was  organis- 
ed. This,  is  not  fatal  to  the  organization. 
Barnes  v.  Drainage  Com'rs,  221  111.  627,  7T 
N.  E.  1124. 

We  have  thus  disposed  of  all  questions 
presented  by  appellants.  The  order  of  the 
circuit  court  will  be  afllrmed. 

Order  afilrmed. 

(237  IlL  SET.) 

PEOPLE  V.  KBUEGEB. 
(Snpieme  Conrt  of  Illinois.    Dec.  15,  190S.) 

1.  Indictment    and    Infobkatior    (i    4*)-> 
FOBM  or  Accusation. 

The  Chicago  municipal  conrt  has  constitu- 
tional authority  and  jurisdiction  to  try  on  In> 
formation  one  charged  with  a  violation  of  seo- 
tioD  2  of  the  lottery  policy  act  (Kurd's  Bev.  St. 
1905,  c.  38,  i  185b). 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  •  24;    Dec.  Dig. 

2.  CanaNAi.  Law  (§  1133*)— Writ  or  Ebbob 
^Review— Behbabino. 

A  constitDtlonal  question  relied  on  on  writ 
of  error  which  was  raised  for  the  first  time  by 
petition  for  rehearing  in  the  Appellate  Conrt 
was  waived. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2984;   Dec,  IMg.  |  1133.*] 

8.  LoTrxBixs  (9  28*)  — iNTOBifATion  — Strm- 

CI  KNOT 

Section  2  (rf  the  lottery  policy  aet  (Hard's 
Bev.  St  1906,  c.  88,  |  186b)  makes  a  peiaon 

guilty  of  the  oflenae  provided  for  therein  who 
''shail  have  in  his  possession  knowingly  any 
writing,  paper  or  document  representing  or  be- 
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Ing  a  record  of  any  chance,  share  or  interest 
in  numbers  so  drawn  or  to  be  drawn."  The  in- 
formation under  the  act  charged  defendant  with 
unlawfully  and  knowingly  having  in  his  posses- 
■ioD  for  the  purpose  of  gaming  a  certain  writing 
and  paper  and  document  representing  and  be- 
ing a  record  of  a  chance,  share,  and  interest  in 
numbers  drawn  and  to  be  drawn,  commonly 
called  "policy."  Eeli,  that  ths  act  covered  not 
only  documents  and  papers  that  represented  the 
chance,  interest,  or  share  in  numbers  "sold," 
but  also  the  chance  interest  or  share  in  num- 
bers "drawn,"  and  hence  the  information  diarg- 
ed  the  offense  defined  by  the  statnte. 

[Eid.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  §{  29-32 ;    Dec.  Dig.  S  28.*] 

4.  Indictment  and   Infokuatior   ii  196*) — 

Defects — Mods  of  Objection. 

Objections  to  an  information  which  ^o 
merely  to  the  form,  and  not  to  the  real  merits 
of  the  offense  charged,  are  waived  if  not  rais^ 
•n  a  motion  to  quash. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  620 ;  Dec.  Dig.  I 
196.*] 

Error  to  Appellate  Court,  First  District,  on 
Error  to  Mnnicipal  Court  of  Chicago;  Edwin 
E.  Walker,  Judge. 

Charles  Krueger  was  convicted  of  violating 
section  2  of  the  lottery  policy  act  (Hurd's  Rev. 
St  1906,  c.  38,  i  186b),  and  from  an  affirmance 
of  the  convletion  by  the  Appellate  Court  he 
brings  error.    Affirmed. 

Edward  H.  Morris,  for  plaintiff  in  error. 
W.  H.  Stead,  Atly.  Gen.,  and  John  J.  Healy, 
State's  Atty.  (J.  Kent  Greene  and  F.  L.  Har- 
nett, of  counsel),  for  the  People. 

FEB  CT7BIAM.  This  Is  an  Information 
brought  In  the  municipal  court  of  the  city  of 
Chicago,  charging  plalntlfT  in  error  with  "un- 
lawfully and  knowly"  having  "In  his  pos- 
session, for  the  purpose  of  gaming,  a  certain 
writing  and  paper  and  document  representing 
and  being  a  record  of  a  chance,  share,  and 
Interest  in  numbers  drawn  and  to  be  drawn, 
and  which  papers,  writing,  and  documents 
aforesaid  Is  commonly  called  'policy,'  and  in 
the  nature  of  a  bet,  wager,  and  Insurance  upon 
the  drawing  and  dra?vn  numbers  of  a  public 
and  private  lottery,"  In  violation  of  certain 
designated  sections  of  the  statutes.  Tills  In- 
formation was  based  particularly  on  that  por- 
tion of  section  2  of  the  lottery  policy  act 
(Hurd's  Rev.  St  1906,  p.  709,  c.  38,  g  186b), 
which  states  that  a  person  shall  be  guilty  of 
the  offense  if  he  "shall  have  in  his  possession, 
knowingly,  any  writing,  paper  or  document 
representing  or  being  a  record  of  any  chance, 
share  or  interest  in  numbers  sold,  drawn  or 
to  be  drawn,  or  in  what  is  commonly  called 
*poli<^,'  or  In  the  nature  of  a  bet;  wager  or 
insurance,  upon  the  drawing  or  drawn  num- 
bers of  any  public  or  private  lottery,"  etc. 
On  a  trial  in  the  municipal  court  a  verdict  of 
guilt?  was  rendered,  and  a  Judgment  entered 
that  plaintiff  In  error  pay  a  fine  of  $500  and 
costs,  and  be  confined  in  the  house  of  correc- 
tion for  three  months.  Writ  of  error  was 
sued  out  to  the  Appellate  Court  where  the 


Judgment  was  affirmed,  and  the  case  is  brought 
here  by  writ  of  error  for  further  review. 

Plaintiff  in  error  contends  ttiat  the  munici- 
pal court  was  without  constitutional  authority 
and  Jurisdiction  to  try  him  on  Information. 
This  question  has  been  decided  adversely  to 
plaintiff  in  error's  contention  in  Pe<9le  v. 
Glowacki  (111.)  88  N.  B.  368.  Furthermore, 
this  constitutional  question  was  first  raised  by 
petition  for  rehearing  in  the  Appellate  (Dourt; 
and  hence  was  waived.  In  re  McWblrter,  236 
111.  607,  85  N.  E.  91& 

It  is  also  contended  tliat  the  information 
does  not  allege  that  plaintiff  in  error  had  in 
his  possession  the  kind  of  writing  prohibited 
by  the  statute  hi  question,  the  argument 
being,  as  we  understand  it  that  tlie  writing, 
paper,  or  document  must  represent  a  record 
of  a  chance,  share,  or  Interest  of  tickets 
"sold,"  and  that  there  is  no  proof  in  this  rec- 
ord that  any  lottery  tickets  or  numbers  were 
sold.  It  appears  from  this  record  that  "poli- 
cy" Is  played  by  a  person  going  to  the  writer 
of  "policy"  and  selecting  several  numbers, 
usually  three,  but  sometimes  two,  four,  or 
more,  that  be  wants  to  play,  and  putting  up 
the  required  amount  of  money  that  he  h9  to 
pay  for  the  right  to  select  or  guess  w  wager 
on  those  numbers.  Three  copies  of  these  num- 
bers and  amount  paid  are  then  recorded  on 
slips  of  paper  by  means  of  carbon  paper.  The 
player  gets  one  copy,  the  policy  writer  keeps 
one,  and  the  third  is  sent  to  the  main  office 
that  Kuploys  the  policy  writer.  There  are 
different  forms  of  playing  policy.  Usually 
there  are  78  different  numbers  to  choose  from, 
but  in  some  games  there  are  80  numtiers.  In 
case  78  numbers  are  selected  from,  these  78 
are  supposed  to  be  put  in  a  wheel  and  mixed 
up,  and  then  12  of  tliem  drawn  and  recorded 
on  a  slip  of  paper,  copies  of  which  are  given 
to  the  persons  who  have  wagered  on  that 
special  drawing  of  numbers.  If  the  person 
who  has  made  a  wager  finds  among  these  12 
numbers  drawn  the  3  numbers  be  selected,  as 
shown  by  his  slip,  be  wins.  If  all  3  num- 
bers are  not  among  the  numbers  so  drawn,  he 
loses.  If  there  are  more  than  78  numbers 
used,  or  If  the  player  bets  on  more  or  less 
than  three,  as  he  may  in  the  different  kinds 
of  "policy,"  the  drawings  are  in  a  similar  way. 
It  appears  from  this  record  that  the  numbers 
are  sometimes  drawn  otherwise  than  by  wheel, 
but  always  by  chance.  The  evidence  shows 
that  certain  police  officers  in  plain  clothes 
went  to  defendant's  place  in  the  city  of  Chica- 
go about  noon,  on  July  2^  1907,  and  found 
there  six  persons,  the  plaintiff  in  error  not 
then  being  present;  that  shortly  after  1 
o'clock  he  came  In  and  said  he  was  a  little 
late,  but  it  was  all  right,  and  he  drew  out 
certain  envelopes  having  certain  names  writ- 
ten thereon,  and  distributed  them  to  the  per- 
sons other  than  the  officers,  and,  when  these 
persons  started  to  leave,  the  officers  arrested 
them,  finding  in  their  possession  these  envel- 
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opes.  Bach  envelope  had  in  It  slips  of  paper, 
and  some  of  them  also  contained  money.  One 
was  marked  with  the  name  of  plaintiff  In  er- 
ror, having  In  It  both  slips  of  paper  and 
mon«y.  Each  of  the  slips  had  numerous  nom- 
bers  on  It.  One  of  the  officers  testified  that 
be  knew  how  the  game  of  policy  was  played, 
and  gave  a  detailed  explanation  of  It  He 
testified  that  the  slips  given  ont  by  plaintiff 
in  error  in  the  envelopes  to  the  other  persons 
In  the  room  were  records  of  drawings,  and  it 
api)ears  from  his  evidence  the  record  of  the 
drawing  is  a  necessary  part  of  the  game. 

The  language  of  the  statute  is  that  one  Is 
guilty  who  "shall  have  in  bis  possession, 
knowingly,  any  writing,  paper  or  document, 
representing  or  being  a  record  of  any  chance, 
share  or  Interest  in  numbers  sold,  drawn  or  to 
be  drawn."  Counsel  insist  that  the  writing, 
I>aper,  or  document  must  represent  numbers 
"sold."  Manifestly  the  language  not  only  re- 
fers to  numbers  "sold,"  but  also  to  documents 
that  ccmtain  a  record  of  numbers  "drawn  or  to 
be  drawn."  It  Is  true  that  the  witnesses  tes- 
tlfled  that  these  papers  or  documents  taken 
from  plaintiff  in  error  were  not  tickets ;  that 
they  purported  to  be  drawings  only;  that 
nothing  was  paid  for  these  records  of  draw- 
ings. It  is  argued  that  the  Legislature  did 
not  by  that  portion  of  the  statute  intend  to 
cover  any  documents  or  papers  unless  they 
represented  something  "sold."  The  case  of 
France  v.  United  States,  164  U.  S.  676,  17 
Sup.  Ct  219,  41  I*  Kd.  596,  cited  by  plaintiff 
in  error,  had  under  consideration  a  statute 
worded  very  differently  from  the  one  here  In 
question,  and  the  court  held  that  the  statute 
was  not  so  drawn  as  to  cover  a  charge  of  the 
nature  under  discussion  In  this  case.  Counsel 
for  plaintiff  In  error  does  not  contend  that 
having  in  possession  knowingly  papers  of  this 
kind  might  not  be  made  a  criminal  offense. 
Indeed,  he  argues  that  the  latter  part  of  the 
section  of  the  policy  act  quoted  from  above 
does  have  language  In  It  that  would  cover  an 
offense  such  as  Is  Iiere  proven.  By  the  part 
of  this  section  upon  which  the  Information 
was  particularly  based  we  think  the  Legisla- 
ture not  only  intended  to  cover  docimients  and 
papers  that  represented  a  chance.  Interest,  or 
share  In  numbers  "sold,"  bat  also  a  chance, 
interest,  or  share  In  numbers  "drawn  or  to  be 
drawn."  From  the  evidence  In  this  record 
the  plaintiff  in  error  knowingly  had  In  bis 
possession  papers  containing  a  record  of  a 
chance,  share,  or  interest  in  numbers  "drawn" 
In  a  game  commonly  called  "policy,"  in  the 
nature  of  a  bet  Therefore  the  allegation  and 
the  proof  correspond,  and  the  verdict  was  Jus- 
tlfled. 

The  instruction  that  plaintiff  In  error  con- 
tends was  erroneously  refused  by  the  trial 
court  was  based  upon  the  construction  that  he 
contended  for.  Our  ruling  that  that  construc- 
tion of  the  statute  Is  not  the  proper  one  ef- 


fectually disposes  of  bis  argument  that  the  In- 
struction should  have  been  given. 

The  further  contention  is  made  that  the 
Information  has  the  word  "have,"  Instead  of 
the  word  "had,"  and  the  word  "knowly,"  In- 
stead of  "knowingly."  These  objections  go 
merely  to  the  form,  and  not  to  tbe  real  merits 
of  the  offense  charged.  Th^  should  have 
been  raised,  if  at  all,  on  a  motion  to  quash. 
Crlm.  Code,  dlv.  11,  {  9  (Hurd's  Bev.  St  1906, 
p.  743,  c.  38,  I  411);  Curtis  v.  People,  Breese, 
256;  Townsend  v.  People,  3  Scam.  826;  Git- 
chell  ▼.  People,  146  111.  175,  38  N.  B.  757,  87 
Am.  St  Rep.  147. 

We  do  not  think  the  trial  court  committed 
reversible  error  In  the  admission  of  evidence. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(SS7  III.  U8> 

CONWAY  T,  CITY  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  MaitlCIPAL  COBPOBATIONS  (§  372*)— PUB- 
UC  IlCFBOVKKENTS— CONTSACTS — PAYMENT 
OF    COMFBNSATIOH  —  PSOCEKDS    OF    ASSEBS- 

UENT8. 

The  liability  of  a  city  to  one  who  has  con- 
Btnicted  a  public  improvement  to  be  paid  for  by 
a  special  assessment  is  limited  to  the  amount  of 
the  special  assessments  actually  collected  for 
the  improvement  and  not  paid  over  to  the  con- 
tractor. 

[Ed.   Note. — For  other  cases,   see  MunicipcJ 
Corporations,  Cent  Dig.  iS  905,  907 ;  Dec  Dig. 

2.  Mandavub  (f  96*)— Public  Iupboveverts 
—CoHTBACTs— Payment  of  Coiipbnbation — 
Levy  of  Assesbuents. 

If  a  city  neglects  its  duty  to  \eyy  and  col- 
lect a  special  assessment  provided  for  by  an 
ordinance  for  a  public  improvement  the  remedy 
of  a  contractor  entitled  to  have  such  assessment 
levied  and  collected  is  by  mandamus  to  compel 
the  performance  of  such  duty. 

[EA.  Note.— For  other  eases,  see  Mandamus, 
Cent  Dig.  {  202;   Dec.  Dig.  {  96.*] 

3.  MuNioiPAi  Corpobationb  (8  374*)— Pub- 
lic    IlfPBOVEMENTS— CONTBACTTS  —  PAYMENT 

OF  Compensation  —  Pboceeds  of  Assess- 
ments. 

Where  a  special  assessment  has  been  levied 
and  collected  by  a  city,  and  nothing  remains  to 
be  done  except  to  pay  It  over  to  the  party  enti- 
tled to  it  assumpsit  is  the  proper  remedy. 

[Ed.    Note. — For   other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  }  374.*] 

4.  Municipal  Cobpobations  (S  372*>— Pub- 
lic IMPBOVBMENTS— GONTBAOTS  —  PAYMENT 
OF  COMPBNSATIOR  —  PbOCEEDS  OF  ASSESS- 
MENTS. 

Funds  collected  by  a  city  from  a  special 
assessment  levied  for  the  payment  of  a  public 
improvement  constitute  a  trust  fund  to  pay  for 
tbe  improvement  and  the  city  has  no  right  to 
transfer  them  to  other  funds  and  draw  on  them 
indiscriminately  for  pay  rolls  of  inspectors,  en- 
gineers, and  other  officers  and  employes  of  the 
special  assessment  department  without  regard  to 
the  improvement  as  to  which  the  services  were 
rendered  or  expenses  incurred,  and,  if  the  city 
may  properly  pay  out  of  such  funds  the  neces- 
sary expenses  for  inspection  and  engineering  in- 
curred in  connection  with  tbe  improvement  it 
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cannot  appropriate  more  than  la  tteeesaazy  tor 
such  purpose. 

[Ed.    Note.— For  other  cases,  see   Mnnicipal 
Corporations,  Dec.  Dig.  I  372.*] 

5.  MUNICIPAI.  COBPORATIOHS  (J  370*)— Clahib 

Against  Cobpobation. 

A  city  which  wrongfully  diverts  fands  col- 
lected  from  a  special  assessment  by  transfer- 
ring them  to  other  funds  for  other  purposes 
than  the  payment  for  the  improvement  is  liable 
therefor  to  uie  contractor  as  for  money  had  and 
received. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  370.«] 

6.  INTEBEST  (§  81*)— Claiiib  Aoaiktst  Munio- 

IPAL  CORPOBATION — RATE. 

A  suit  against  a  city  by  a  contractor  hold- 
ing special  assessment  bonds  issued  in  payment 
for  a  public  improvement  to  recover  funds  col- 
lected from  a  special  assessment  and  wrongful- 
ly transferred  by  the  city  to  other  funds  for  oth- 
er purposes  than  the  payment  of  the  bonds  be- 
ing essentially  a  suit  for  money  had  and  receiv- 
ed, and  not  a  suit  on  the  bonds,  the  city  is  only 
liable  for  the  statutory  rate  of  interest  on  the 
amount  so  diverted  and  withheld  from  the  con- 
tractor, and  not  the  contract  rate  specified  in 
the  bonds. 

lEH.  Note.— For  other  cases,  see  Interest,  Dec. 
Dig.  {  31.»] 

7.  MuNiciPAi,  COBPOBATions  (i  254*)— Olahu 
Against  Cobpobation— Intebebt. 

A  municipality  is  not  liable  on  its  contracts 
tor  Interest  in  the  absence  of  an  express  agree- 
ment to  pay  it,  but  where  money  is  wrongfully 
obtained,  or  where  it  is  lawfully  obtained  and 
unjawfully  and  wrongfully  withheld,  the  munic- 
ipality is  liable  for  interest  to  the  same  extent 
as  a  private  person. 

[Ed.   Note.— For  other  eases,   see  Municipal 
Corporations,  Dec.  Dig.  |  254.*} 

8.  IHTKBKOT  (I  45*)— CLAIKS  AOAINSI  COBPO- 
BATION—IntEBEST. 

A  contractor's  right  to  Interest  on  funds 
collected  from  a  speciail  assessment,  aad  wrong- 
fully transferred  by  the  city  to  other  funds  for 
other  purposes  than  the  pa.yment  of  special  as- 
sessment bonds  held  by  him,  accrued  on  the 
date  the  tH>nds  fell  due,  though  the  funds  were 
wrongfully  diverted  on  an  earlier  date.  . 

[Ed.    Note.— For   other   cases,    see    Interest, 
Cent  Dig.  |  94 ;  Dec.  Dig.  i  45.*] 

9.  MuNiciPAt  Corporations  (I  870*)- Prs- 
uo    Ivpbovkhents— Contbacts  — Patment 

OF    COVPENRATION  —  PROCEEDS    OF    ASSESS- 
MENTS. 

A  city  which  has  contracted  for  a  public 
improvement  to  be  paid  for  by  special  assess- 
ments is  not  liable  to  the  contractor  for  unau- 
thorized rebates  to  the  property  owners  assessed 
for  the  improvement,  but  his  remedy  is  by  man- 
damns  to  compel  the  collection  of  such  rebates, 
and  the  fact  that  difficulties  caused  by  Ifipse  of 
time  will  prevent  the  collection  of  the  original 
assessment  or  the  levying  of  a  supplemental  as- 
sessment covering  the  rebates  is  not  ground  for 
extending  the  city's  liability  to  the  contractor 
for  such  assessments  beyond  that  which  resnlts 
from  its  failure  to  pay  over  money  actually  col- 
lected thereon. 

[Ed.   Note.— For  other  cases,  see   Municipal 
Corporations,  Dec.  Dig,  |  870.*] 

10.  Municipal  Cobpobations  (5  372*)— Pitb- 

I.IO  IltPBOVEKENTS  —  COHTBAOTS  —  PaTMENT 

OF  Compensation  —  Pbockbdb  of  Assess- 
ments. 

A  city  whiqh  has  contracted  for  a  public 
improvement  to  be  paid  for  by  special  assess- 
ments is  not  liable  to  the  contractor  for  delin- 
quent special  assessments  on  which  it  has  ob- 


tained proper  tax  deeds  which  have  bees  tender- 
ed to  him. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  f  372.*] 

11.  Appeai.  and  Ebbor  (g  845*)— Presenta- 
tion OF  Obounds  of  Review. 

Where  the  cause  is  submitted  to  the  trial 

court  on  a  stipulation  of  facts,  no  objection  for 

want  of  proper  pleading  by  either  party  can 

be  raised  on  appeal. 
[Ed.  Note.— £V)r  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  |  3344;   Dec.  Dig.  {  846.*1 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;   George  A.  Carpenter,  Judge. 

Action  by  RicKard  F.  Conway  against  the 
City  of  Chicago.  From  a  Judgment  of  the 
Appellate  Court  (138  111,  Ak).  320)  revers- 
ing a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

This  Is  an  action  of  assumpsit  brought  by 
Richard  F.  Conway  against  the  city  of  Clil- 
cago  to  recover  the  iMlance  due  on  qpeclal 
assessment  bonds  Issued  In  payment  of  the 
cost  of  paving  certain  streets  in  Chicago, 
known  as  the  "St  Lawrence  avenue  system." 
The  declaration  consisted  only  of  the  com- 
mon counts,  to  which  the  city  of  Chicago 
pleaded  the  general  Issue.  By  agreement  a 
Jury  was  waived  and  the  cause  submitted  to 
the  circuit  court  upon  a  stipulation  of  facts. 
The  circuit  court  found  In  favor  of  the  plain- 
tiff and  assessed  the  damages  at  $20,176.17. 
From  a  Judgment  for  this  amount  against  It 
the  dty  of  Chicago  prosecuted  an  appeal  to 
the  Am>enate  Court  for  the  First  District 
The  Apipellate  Court  reversed  the  Judgment 
of  the  circuit  court,  and  entered  a  Judgment 
against  the  city  for  $18,475.  From  this 
Judgment,  the  dty  of  Chicago  has  prosecnt- 
ed  a  further  appeal  to  this  court. 

The  Appellate  Court  disagreed  with  the 
trial  court  as  to  the  amount  appellee  was 
entitled  to  recover,  and  made  an  order  re- 
quiring a  remittitur  to  be  entered,  whereup- 
on appellant  made  a  motion,  which  was  as- 
sented to  by  appellee,  that  the  Appellate 
Court  set  aside  its  first  order  and  enter  final 
Judgment  for  the  amount  of  $18,475.  This 
course  was  adopted  In  order  to  facilitate  an 
appeal  to  this  court,  and  It  was  stipulated 
that  it  was  to  be  without  prejudice  to  the 
rights  of  the  parties  to  assign  errors  In  this 
court 

The  facts  necessary  to  an  understanding 
of  the  questions  that  are  open  for  considera- 
tion In  this  court,  as  the  same  appear  from 
the  stipulation  of  the  parties,  are  aa  fol- 
lows: 

On  June  16,  1896,  the  city  council  of  Chi- 
cago passed  an  ordinance  for  the  paving  of  a 
system  of  streets,  known  as  the  "St.  Law- 
rence avenue  system,"  to  be  paid  for  by  spe- 
cial assessment  A  special  assessment  was 
confirmed  by  the  county  court  of  Cook  coun- 
ty, except  as  to  the  property  objected  for,  on 
the  basis  of  the  estimated  cost  of  said  Im- 
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provement,  ia  the  Bun  of  $148,000,  and  on 
July  26,  1896,  an  assessment  of  $115,924.57 
was  duly  certlfled  for  collection.  Appellee 
became  the  contractor,  and  In  due  time  con- 
structed the  Improvement  In  accordance  with 
the  ordinance,  contract,  and  specifications 
and  to  the  satisfaction  of  the  city  authori- 
ties. Under  appellee's  contract  he  was  en- 
titled to  receive  $104,162.65,  payable  out  of 
the  proceeds  of  special  assessments  to  be 
levied  to  defray  the  cost  of  the  Improvement. 
The  city  proceeded  to  collect  the  assessment 
and  has  collected  $136,545.53,  of  which 
$32,382.88  was  the  Interest  and  has  made 
sundry  payments  to  appellee  on  account  of 
his  contract,  still  leaving  a  balance  due,  on 
account  of  principal,  of  $2,863.  The  city  has 
on  hand  a  balance  of  $979.97  of  the  assess- 
ment, which  It  l8  admitted  ought  to  be  ap- 
plied on  appellee's  claim.  The  stipulation 
further  shows  that  on  December  31,  1806, 
out  of  the  money  which  the  city  collected 
from  the  property  owners  on  said  special 
assessment,  as  aforesaid,  the  city,  by  its  then 
officers  in  charge  of  the  administration  of 
epedal  assessments,  transferred  from  said  spe- 
cial assessment  fund,  "Warrant  22,344,"  the 
sum  of  $4,353.77,  which  the  city  claimed  for 
the  cost  of  engineering  and  superintendence 
and  the  cost  of  making  and  collecting  said 
assessment,  to  another  fund  known  as  "Fund 
W."  The  actual  cost  of  Inspection  of  said 
Improvement,  $2,453.50,  was  also  transferred 
to  "Fund  W,"  making  an  aggregate  of 
$6,807.27  so  transferred.  Said  sum  of 
$6,807.27  together  with  6  per  cent  of  the 
estimated  cost  of  all  other  Improvements 
made  by  special  assessments  during  the  year 
1896,  and  several  years  prior  and  subsequent 
to  said  year,  were  merged  into  "Fund  W" 
and  together  constituted  a  single  fund,  from 
which  were  paid  the  pay  rolls  of  the  special 
assessment  department  of  the  city  of  Chi- 
cago, including  the  pay  roll  of  all  Inspectors 
and  engineers,  as  well  as  the  accountants, 
administrative  officers,  .  and  all  other  em- 
ployes of  said  department,  including  the  ex- 
penses of  making  and  collecting  the  assess- 
ments. No  account  was  kept  of  the  expense 
of  making  or  collecting  any  particular  special 
assessment,  nor  of  the  actual  cost  of  the  ea- 
glneering  and  superintendence  of  any  par- 
ticular special  assessment.  It  cannot  now 
be  ascertained  what  was  the  expense  of  the 
dty  of  Chicago  of  the  engineering  and  super- 
intendence, making  and  collecting  the  special 
assessment  above  referred  to,  nor  of  any 
other  particular  special  assessment.  The 
amounts  thus  transferred  In  the  aggregate  to 
"Fund  W"  were  more  than  the  total  cost  of 
administration  of  the  special  assessment  de- 
partment, and  the  balance  of  the  said  "Fund 
W"  was  again  transferred  to  the  general 
fund  of  the  dty  of  Chicago  and  used  for  gen- 
eral corporate  purposes. 

It  Is  also  stipulated  that  on  December  31, 
1896,  the  city,  by  Its  then  officers,  also  trans- 
ferred from  said  siredal  assessment  fund  the 


sum  of  $3,072.82  and  credited  the  same  to 
the  account  for  the  sewer  department,  and 
used  said  sum  of  money,  together  with  other 
similar  sums  transferred  from  other  special 
assessment  funds,  In  the  payment  of  the 
expenses  of  said' sewer  department,  without 
keeping  any  account  of  the  particular 
amounts  expended  by  the  said  sewer  depart- 
ment on  the  separate  and  particular  special 
assessment  improvements.  The  work  done 
by  the  sewer  department  consisted  in  con- 
structing catch-basins  and  connecting  the 
same  with  the  openings  in  the  gutters  of  the 
streets  so  improved  and  with  the  sewers  in 
said  streets  underneath  said  pavements,  so 
as  to  provide  for  taking  care  of  the  surface 
waters  on  said  streets,  but  the  special  assess- 
ment ordinance  in  the  case  in  question  con- 
tained no  provision  for  the  construction  or 
adjustment  of  sewers  and  catch-basins  and 
did  not  describe  and  refer  to  the  same  as  a 
portion  of  said  improvement 

The  stipulation  further  shows  that  during 
the  year  1897  appellant  voluntarily  made 
abatements  to  property  owners  assessed  for 
the  improvement  under  the  following  circum- 
stances: "After  the  special  assessment  had 
been  confirmed  by  the  order  and  Judgment  of 
the  county  court  of  Cook  county,  and  the 
amount  of  the  benefits  and  of  the  proportion- 
ate cost  of  the  improvement  to  each  particu- 
lar lot  fronting  upon  the  said  Improvement 
had  been  ascertained  and  confirmed  by  the 
court,  the  city  of  Chicago,  by  its  then  officers, 
undertook  to  ascertain  the  actual  expense 
of  constructing  the  pavement  In  front  of 
each  particular  lot,  and  where  it  appeared 
that  by  reason  of  the  physical  condition  of 
the  property,  a  less  amount  of  filling  and 
grading  was  necessary  for  one  lot  than  for 
another,  or  for  any  reason  the  cost  of  im- 
provement in  front  of  a  particular  lot  was 
less  than  the  amount  assessed  against  it  the 
city  of  Chicago  issued  an  abatement  certifi- 
cate to  such  property  owner  for  the  amount 
so  ascertained  and  delivered  the  same  to  the 
county  treasurer,  to  which  officer  the  said 
assessment  had  then  been  certified  for  collec- 
tion according  to  law,  and  directed  him  not 
to  collect  said  amount  from  said  property 
owner,  but  to  credit  the  account  of  said 
property  owner  with  the  amount  of  said  cer- 
tificate mentioned  as  'paid  by  the  city  of 
Chicago,'  and  directed  him,  after  thus  credit- 
ing said  abatement  certificates  and  collecting 
the  balance,  to  turn  in  said  certificates  to  the 
city  on  final  accounting  of  the  collection  as 
so  much  money  collected.  This  was  done 
after  the  contract  for  said  improvement  had 
been  awarded  and  signed  and  while  the  im- 
provement aforesaid  was  in  process  of  con- 
struction, and  without  any  order  of  court  or 
any  Judicial  proceeding  to  determine. wheth- 
er the  amount  previously  adjudicated  by  the 
court  as  the  amount  of  benefits  and  the  pro- 
portionate cost  of  the  Improvement  for  each 
particular  lot  was  excessive,  and  without  an;' 
proceeding  to  charge  to  the  other  lot  owners 
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an  equivalent  amount  This  action  of  the 
city  was  taken  In  good  faith  and  -without  any 
fraud  on  the  part  of  Ita  officers,  and  In  com- 
pliance with  a  theory  of  the  law  then  enter- 
tained by  them  that  an  assessment  should  be 
spread  and  collected  on  the  front  foot  basis, 
that  Is  to  say,  according  to  the  actual  cost 
of  constructing  the  Improvement  In  front  of 
each  particular  lot.  The  aggregate  of  the 
said  abatements  so  made  is  $5,251.18."  Ap- 
pellee claims  that  appellant  bad  no  legal 
right  to  make  these  abatements,  and  that  it 
Is  conse<iuently  liable  to  him  for  the  amount 
of  such  abatements,  together  with  Interest 
thereon. 

It  further  appears  that  certain  property 
assessed  In  the  original  proceeding,  amount- 
ing to  $902.39,  was  struck  ott  to  the  city  at 
the  tax  sale  by  the  collector,  there  being  no 
other  bidders,  and  that  the  tax  deeds  which 
were  subsequently  issued  to  the  city  for 
these  lots  have  been  tendered  to  appellee  as 
payment  on  the  account  for  the  face  value 
of  the  tax  certificates  but  have  been  refused 
by  appellee.  It  was  further  stipulated  be- 
tween the  parties  that  this  case  merely  In- 
volves appellee's  dalm  against  appellant  on 
accoiint  of  the  three  sums  above  mentioned 
and  the  interest  thereon,  and  is  not  Intended 
to  affect  any  other  rights  or  causes  of  action 
which  appellee  may  have  or  become  entitled 
to. 

The  contract  under  which  appellee  con- 
structed the  Improvement  provided,  among 
other  things,  as  follows:  "The  said  city  of 
Chicago  hereby  covenants  and  agrees,  in 
consideration  of  the  covenants  and  agree- 
ments in  this  contract  specified  to  be  kept 
and  performed  by  the  said  party  of  the  first 
part,  to  pay  to  said  party  of  the  first  part, 
when  this  contract  shall  be  wholly  carried 
out  and  completed  on  the  part  of  said  con- 
tractor and  when  said  work  shall  have  been 
accepted  by  said  commissioner  of  public 
works,  and  when  also  the  special  assessment 
Or  assessments  levied  or  to  be  levied  for  the 
same  shall  be  collected,  in  Installments,  in 
accordance  with  the  act  of  the  General  As- 
sembly of  the  state  »f  Illinois  entitled  'An 
act  to  amend  article  9  of  an  act  entitled  "An 
act  to  provide  for  the  Incorporation  of  cities 
and  Tillages,"  approved  April  10,  1872,  In 
force  July  1,  187Z'  •  •  *  In  case  the 
city  of  Chicago  should  become  the  purchaser 
of  any  special  assessment  certificate  at  any 
sale  for  the  delinquent  special  assessments, 
in  default  of  other  bidders,  such  purchase 
shall  not  be  deemed  a  collection  of  such  spe- 
cial assessment,  and  no  act  of  the  city  done 
or  suffered  shall  be  construed  as  a  collection 
of  any  special  assessment,  or  part  thereof, 
until  the  money  due  thereon  shall  be  actually 
paid  into  the  city  treasury.  •  •  •  The 
said  party  of  the  first  part  agreeing  hereby 
to  make  no  claim  against  said  city.  In  any 
event,  except  from  the  collections  of  the  spe- 
cial assessment  made  or  to  be  made  for  said 
Improvement,  and  to  take  all  risks  of  the  in- 1 


validity  of  special  assessments,  or  any  of 
them,  or  of  the  proceedings  therein,  or  tot 
failure  to  collect  the  same." 

George  A.  Mason  and  Lyman,  Lyman  Se 
O'Conner  (Edward  J.  Brundage,  Corp.  Coun- 
sel, of  counsel),  for  appellant  Tolman,  Red- 
field  &  Sexton,  for  appellee. 

TICKERS,  J.  (after  stating  the  facts  aa 
above).  First  By  exertions  preserved  to 
the  refusal  of  the  court  to  hold  certain  prop- 
ositions of  law,  appellant  has  preserved  the 
question  of  the  liability  of  the  city  for  three 
Items  which  constitute  a  part  of  appellee's 
claim.  The  improvement  having  been  pro- 
jected by  the  city  as  an  Improvement  to  be 
paid  for  by  special  assessment,  the  city  is 
not  liable  generally  for  any  unpaid  balance 
due  the  contractor.  The  liability  of  the  city, 
both  under  the  law  and  under  the  contract 
with  appellee,  is  limited  to  the  amount  of 
the  special  assessments  actually  collected 
for  this  improvement  and  which  have  not 
been  paid  over  to  appellee.  City  of  Alton 
v.  Poster,  207  111.  150,  69  N.  E  783.  M  the 
city  neglects  or  refuses  to  discharge  any  of 
the  duties  required  of  it  in  connection  with 
the  levying  and  collection  of  special  assMS- 
ments  provided  for  by  the  ordinance  under 
which  the  Improvement  is  constructed,  the 
remedy  of  persons  entitled  to  have  such  as- 
sessment levied  and  collected  is  by  a  manda- 
mus to  compel  the  performance  of  such  du- 
ties. People  V.  City  of  Pontlac,  185  lU.  437, 
56  N.  E.  1114.  Where  the  ^teclal  assessment 
has  been  levied  and  collected  by  the  city  and 
nothing  remains  to  be  done  except  to  pay  it 
to  the  party  entitled  to  it  assumpsit  Is  a 
proper  remedy  to  compel  the  city  to  pay  it 
over. 

The  stipulation  shows  that  appellant  col- 
lected $4,353.77  of  this  assessment  which  was 
transferred  to  "Fund  W"  and  $3,072.82  which 
was  placed  to  the  credit  of  the  sewer  de- 
partment This  the  city  had  no  legal  right 
to  do.  The  funds,  collected  from  this  special 
assessment  constituted  a  trust  fund  to  pay 
for  the  improvement,  and  the  city  had  no 
right  to  transfer  them  to  other  funds  and 
draw  on  them  indiscriminately  for  pay  rolls 
of  Inspectors,  engineers,  accountants,  and 
other  officers  and  employes  of  the  special  as- 
sessment department,  without  regard  to  the 
Improvement  with  respect  to  which  such 
services  were  rendered  or  expenses  incurred. 
Even  if  appellant  might  properly  pay  out 
of  these  funds  the  necessary  expenses  for 
Inspection  and  engineering  incurred  in  con- 
nection with  this  improvement  It  could  not 
appropriate  for  this  purpose  more  of  such 
assessment  than  was  necessary  for  such  pur- 
pose. Under  the  system  of  creating  one  fund 
for  Inspection  and  engineering  and  another 
for  sewer  department  and  arbitrarily  tak- 
ing from  each  local  improvement  an  amount 
estimated  to  be  Its  proper  contribution  to 
such  funds,  it  is  apparent  that  no  one  could 
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ten  eren  approximately  whether  any  partic- 
ular ImproTement  was  bearing  more  or  less 
of  its  Jnst  share  of  such  expenses.  Appel- 
lant, having  thus  wrongfully  diverted  these 
Amounts,  is  liable  therefor  in  this  action. 

The  questions  whether  appellant  is  liable 
for  interest  upon  these  amounts,  and  if  so, 
at  what  rate,  and  the  time  from  which  such 
interest  shall  be  computed,  are  questions 
properly  submitted  for  our  determination. 
Appellee  insists  that  he  is  entitled  to  interest 
at  the  rate  of  6  per  cent  from  December  31, 
1896,  which  is  the  day  on  which  appellant 
transferred  these  funds  from  the  special  as- 
-sessment  fund  to  other  funds  held  by  ap- 
pellant for  other  purposes  than  the  payment 
of  the  obligation  incurred  by  this  improve- 
ment. The  bonds  issued  to  appellee  in  pay- 
ment for  this  improvement,  and  which  re- 
main unpaid,  bear  6  per  cent  interest  and 
It  is  up<m  this  fact  that  appellee  bases  his 
«Ialm  to  recover  that  rate  of  interest  in  this 
«nit  Appellant  contends  that  it  is  not  Ila- 
l)le  for  any  interest,  and,  If  liable  at  all,  that 
4t  is  only  liable  at  the  rate  of  5  per  cent, 
to  be '  computed  from  the  time  when  there 
was  a  default  at  maturity,  of  the  bonds  to 
pay  them.  The  circuit  court  sustained  ap- 
pellee's contention  on  this  point  and  allow- 
ed interest  at  6  per  cent  from  the  date  when 
the  transfer  of  the  funds  occurred — a  period 
of  10  years.  The  Appellate  Court  disagreed 
with  the  trial  court,  and  allowed  interest 
at  5  per  cent  from  the  time  when  appellee 
became  entitled  under  his  bonds  to  demand 
the  payment  of  these  funds  to  him.  Upon 
this  question  we  thinlc  that  the  view  of  the 
Appellate  Court  is  correct  While  appellee's 
ownership  of  past-due  bonds  Issued  in  antici- 
pation of  this  special  assessment  is  a  neces- 
sary element  in  his  right  to  recover  in  this 
case,  still  this  is  not  a  suit  upon  the  bonds  in 
the  sense  that  the  recovery  must  be  accord- 
ing to  the  tenor  and  effect  of  the  instru- 
ments, but  it  is  essentially  a  suit  against  the 
city  for  money  had  and  received  to  the  use 
of  appellee  which  In  good  conscience  ought  to 
he  paid  to  him.  The  rate  of  Interest  there- 
fore which  appellant  is  liable  for  Is  that  fix- 
ed by  the  statute,  and  not  the  contract  rate 
-specified  In  the  bonds.  Appellee  Is  undoubtedly 
entitled  to  the  rate  mentioned  in  the  bonds  as 
against  the  special  assessments  levied  or  to 
he  levied  to  pay  such  bonds,  but  the  general 
liability  of  appellant  to  pay  interest  does  not 
arise  out  of  the  contract,  but  out  of  the  un- 
lawful withholding  of  these  funds  after  they 
•were  collected  by  the  city.  The  genera]  rule 
as  to  the  liability  of  municipalities  is  that 
they  are  not  liable  on  their  contracts  for  in- 
terest In  the  absence  of  an  express  agree- 
ment to  pay  It,  yet  where  money  is  wrong- 
fully obtained,  or  where  It  is  lawfully  ob- 
tained and  unlawfully  and  wrongfully  with- 
held, the  municipality  Is  liable  for  interest 
to  the  same  extent  as  a  private  person.  Vi- 
der  ▼.  City  of  Chicago,  164  lU.  354,  45  N.  E. 
720;  City  of  Danville  v.  Danville  Water  Co., 


180  111.  235,  54  N.  E.  224;  City  of  Chicago 
V.  Northwestern  Mutual  Life  Ins.  Co.,  21S 
111.  40,  76  IJ.  E.  803,  1  h.  R.  A.  (N.  S.)  770. 
Appellant  transferred  these  funds  on  Its 
books  December  81,  1896,  but  on  that  date 
appellee  was  not  entitled  to  receive  the  same, 
for  the  reason  that  at  that  time  he  held  no 
bonds  that  were  due.  The  transfer  of  the 
funds  by  the  appellant  was  at  that  time  a 
mere  matter  of  harmless  boolckeeping,  so 
far  as  appellee  was  concerned.  If  appellant 
had  restored  these  funds  to  the  special  as- 
sessment fund  on  the  day  that  appellee's 
obligations  matured,  so  that  the  funds  would 
have  been  on  hand  ready  to  meet  his  obli- 
gation, it  can  hardly  be  said  that  the  mere 
fact  that  aK)«llant  had  previously,  through 
a  misapprehension  of  the  law,  allowed  the 
fund  to  rest  in  another  account  ought  to 
make  appellant  liable  to  appellee  for  inter- 
est. We  think  that  appellee's  right  to  de- 
mand interest  of  appellant  accrued  when  he 
became  entitled  to  demand  and  receive  the 
funds  under  his  bonds,  which  was  a  period 
some  months  later  than  the  date  upon  which 
appellant  transferred  the  funds  upon  its 
books.  Upon  this  basis  the  amount  that  ap- 
pellee is  entitled  to  recover  on  account  of 
the  two  items  now  under  consideration  la 
$10,071.71. 

Second.  The  next  item  in  appellee's  claim 
is  $5,251.18,  which  was  rebated  to  the  proper- 
ty owners  under  the  circumstances  set  out 
in  the  statement  preceding  this  opinion. 
Both  the  circuit  and  Appellate  Courts  held 
that  the  appellant  was  liable  for  these  re- 
bates, with  interest  thereon.  It  must  be 
borne  in  mind  that  the  amount  of  these  re- 
bates never,  in  fact  came  into  the  hands  of 
the  city.  Through  a  misapprehension  as  to 
the  legal  basis  upon  which  the  special  assess- 
ment should  have  been  levied,  these  rebates 
were  left  with  the  taxpayers.  If  appellant 
Ib  required  to  pay  appellee  these  rebates,  the 
effect  of  It  will  be  to  establish  a  general  lia- 
bility against  the  city  for  the  mere  neglect 
default  or  mistake  of  its  officers  in  regard 
to  the  levying  and  collecting  of  a  special  as- 
sessment It  is  true  that  appellant  had  no 
legal  right  to  make  such  rebates,  and  all 
orders  and  proceedings  purporting  to  author- 
ize such  rebates  were  null  and  void.  Being 
mere  nullities,  they  could  not  have  been  In- 
terposed as  a  defense  to  an  application  for 
a  mandamus  to  compel  the  collection  of  the 
full  amount  of  the  special  assessment  Ap- 
pellee's remedy,  in  so  far  as  the  amount  of 
these  rebates  is  concerned,  is  by  mandamus 
to  compel  the  performance  of  whatever  le- 
gal duties  appellant  is  under  In  connection 
with  the  collection  of  these  rebates  from  the 
taxpayers.  It  is  suggested  that  diflJculties 
arising  out  of  the  lapse  of  time  will  prevent 
the  collection  of  the  original  assessment  or 
the  levying  of  a  supplemental  assessment 
covering  these  rebates.  However  this  may 
be,  we  are  not  inclined  to  extend  the  general 
liability  of  a  municipality  for  special  assess- 
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ments  beyond  that  which  resnlta  from  a  fail- 
ure to  pay  oyer  money  actually  collected  by 
It.  These  rebates  never  having  come  Into  the 
hands  of  the  city  in  cash,  It  Is  not  liable  In 
an  action  of  assumpsit  for  them,  on  the  the- 
ory that  by  the  exercise  of  due  diligence  In 
the  discharge  of  Its  legal  duties  It  ought  to 
have  collected  them. 

Third.  The  city  discharged  lU  fuU  duty, 
under  the  contract  and  under  the  law,  when 
it  perfected  the  tax  titles  to  such  lots  as  were 
delinquent  and  tendered  the  deeds  obtained 
on  tax  sales  to  appellee.  It  Is  not  liable  to 
appellee  for  the  amount  of  these  delinquent 
q)eclal  assessments.  The  Appellate  Court 
properly  disposed  of  the  appellant's  conten- 
tion that  the  Judgment  below  exceeded  the 
ad  damnum  of  the  declaration.  Under  the 
stipulation,  no  objection  for  want  of  a  prop- 
er pleading  by  either  party  can  now  be 
raised. 

All  the  facta  in  this  case  are  before  the 
court,  and  no  reason  exists  for  remanding 
the  cause.  The  Judgment  of  the  Appellate 
Court  will  therefore  be  reversed  and  a  Judg- 
ment entered  In  this  court  for  the  amount 
due,  which  Is  $11,051.68,  to  which  should  be 
added  6  per  cent  Interest  from  February  4, 
1907,  the  date  on  which  the  Judgment  was 
entered  In  the  circuit  court,  to  the  date  on 
which  this  Judgment  la  entered. 

Judgment  reversed  and  Jndgment  In  this 
oonrC 

(ZST  IIL  >a)    . 

CITT   OF   BARLVILLB  v.   RADLBT. 
(Snpreme  Court  of  IlUnoU.    Dec.  15,  19080 

1,  MVRICJPAI.    COBPOBATIONS    (|    57*)— GOV- 
EBNMXITTAI.  POWEBS. 

A  municipal  corporation  has  only  sach 
powers  as  have  been  granted  to  It  by  the  Legis- 
Vltnre,  and  It  can  legislate  only  because  it  Is  au- 
Uiorized  so  to  do  by  the  state. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.   Dig.  i  148;    Dec.   Dig.  f 

2.  MONICIFAI.    COBPOBATIONS    (i   170*)  — Ai^ 

DEBincN— Neglect  of  Ddtt— ErFEcr. 

While  the  burden  of  the  office  of  alderman 
provided  for  by  statute  is  imposed  by  law  on 
each  person  elected,  and  he  mnst,  as  stated  in 
the  oath  required  of  him,  faithfully  discharge 
the  duties  of  the  office  to  the  best  of  hia  ability, 
the  Legislature  has  not  by  any  general  enact- 
ment provided  a  penalty  for  neglect  of  duty 
except  by  Hurd's  Rev.  St  1005,  c.  38,  I  20^ 
whldi  Imposes  a  fine  on  and  authorizes  the  re- 
moval from  office  of  every  person  guilty  of  any 
palpable  omission  of  duty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  170.*] 

8.  Mttnicifai.  Cobpobatiokb  (i  02*)  — Oov- 

EBNlfEKTAI.  POWBBS— OBDIRANCES  —  VaLIO- 
ITT. 

City  and  Village  Act  (Hnrd's  Rev.  St  1908, 
e.  2^  ii  86.  8fl)  art  8,  H  7,  8,  providhig  that 
the  city  council  shall  determine  its  own  rules  of 
proceeding,  punish  its  memben  for  disorderly 
conduct,  and  that  a  majority  of  the  aldermen 
elected  shall  constitute  a  quorum,  but  a  smaller 
onmber  may  •  adjourn  and  may  compel  the  at- 


tendance of  absentees  "under  waA  penalties  a* 
may  be  prescribed  by  ordinance,"  do  not  anthop- 
ise  a  city  council  to  adopt  an  ordinance  im- 
posing a  penalty  on  a  member  absenting  himself 
from  any  of  the  meetings  unless  for  go^  reason 
he  shall  be  excused  by  the  council,  since  the  or- 
dinance has  no  tendency  to  aid  the  minority  in 
compelling  the  attendance  of  absentees. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dea  Dig.  i  92.*] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  La  Salle 
County;   Edgar  Kldredge,  Judge. 

Action  by  the  City  of  EarlvUle  against 
James  S.  Radley.  From  a  Judgment  of  the 
Appellate  Court  affirming  a  Judgment  for 
plaintia,  defendant,  on  the  AppeUate  Court 
granting  a  certificate  of  importance,  ap- 
peals.   Reversed. 

The  circuit  court  of  La  Salle  conntr  on  • 
hearing  without  a  Jury  of  an  appeal  from  a 
police  magistrate  of  the  dty  of  Barlvlile  ren- 
dered a  Jndgment  against  the  appellant  for 
a  penalty  of  |4  for  absenting  himself  from 
four  meetings  of  the  dty  conndl,  of  whlcb 
he  was  a  membw.  The  Appellate  Orart  af- 
firmed the  Judgment,  and,  a  certificate  of 
Importance  having  been  granted,  an  appeal 
was  taken  to  this  court  The  penalty  was 
Imposed  under  the  provlBiMia  of  section  5 
of  an  ordinance  regulating  sessions  of  the 
dty  council,  which  reads  as  follows:  "Any 
member  absenting  himself  from  any  of  the 
meetings  of  the  same  may  be  fined  the  sum 
of  one  dollar,  unless  for  some  good  reason 
he  shall  be  excused  by  the  dty  coundl,  which 
fine,  with  the  costs  of  the  proceedings,  may 
be  collected  by  suit,  to  be  commenced  before 
the  police  magistrate  In  the  name  of  the 
dty  of  EarlvUle."  A  regular  meeting  of  the 
council,  which  consisted  of  six  aldermen  and 
the  mayor,  was  held  on  July  8,  1905,  with 
all  the  members  present  and  was  adjourned 
nntll  July  7th.  At  that  time  three  aldermen. 
Including  appellant  were  absent,  and  the 
meeting  was  adjourned  until  July  14th,  when 
the  same  three  aldermen  were  absent  At 
the  next  regular  meting,  August  7th.  the 
same  three  aldermen  were  absent,  and  the 
meeting  was  adjourned  until  August  9th» 
when  they  were  again  absent  At  thia  last 
meeting  a  resolution  was  unanimously  adopt- 
ed by  the  three  aldermen  present  that  the  ab- 
sent members  be  fined  $1  each  for  each  of  the 
four  meetings  from  which  they  had  been 
absent,  the  fines  to  be  paid  within  three  days. 
On  August  14th  this  suit  was  begun  before 
the  police  magistrate. 

James  J.  Conway,  for  appellant  George 
S.  Wiley  (Browne  &  Wiley,  of  counsel),  for 
appellee. 

DUNN,  J.  (after  stating  the  facta  as  above). 
The  dty  of  EarlvUle  Is  organized  under  the 
general  law,  and  the  appellant's  claim  is 
that  the  city  ooundl  had  no  authority  to 
pass  section  B  of  the  ordinance.    Cities  have 
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only  inch  powera  as  bare  been  granted  to 
them  by  the  LeglBlatnTe.  "Municipal  cor- 
porationa  ezerdee  only  delegated  and  limit- 
ed powers,  and,  In  the  absence  of  express  stat- 
utory proTlslons  to  that  effect,  courts  are  au- 
thorized to  indulge  in  no  presumptions  in  fa- 
Tor  of  the  validity  of  their  ordinances.  If  In 
conformity  with  the  express  or  necessarily  Im- 
plied grant  In  the  charter,  they  are  valid, 
otherwise  not."  Schott  v.  People,  89  111.  195. 
"A  city  council  can  legislate  only  because  It 
la  authorized  so  to  do  by  the  state."  City 
of  Chicago  V.  McCoy,  130  ni.  344,  26  N.  E. 
303,  U  L.  R.  A.  413.  The  election  of  alder- 
men is  provided  for  by  the  statute.  The  bur- 
den of  office  Is  imposed  by  law  upon  each 
person  elected,  and  it  Is  his  duty,  as  stated 
in  the  oath  required  of  him,  faithfully  to  dis- 
charge the  duties  of  the  office  to  the  best  of 
his  ability.  But  the  Legislature  has  not 
seen  fit  by  any  general  enactment  to  provide 
a  i>enalty  for  the  neglect  of  this  duty,  unless 
it  Is  by  the  statute  which  imposes  a  fine 
upon  and  authorizes  the  removal  from  office 
of  every  person  guilty  of  any  palpable  omis- 
sion of  duty.  Hurd's  Rev.  St  1905,  c.  88, 
f  208.  Nor  has  it  conferred  tbe  power  gen- 
erally on  the  dty  conncU  to  impose  penal- 
ties upon  its  elective  officers  for  failures  or 
omissions  of  official  duty.  A  limited  power 
of  punishment  of  aldermen  is  given  by  sec- 
tion 7  of  article  3  of  the  city  and  village  act 
(Hurd's  Rev.  St  1906,  c.  24,  f  36)  which  pro- 
vides that  the  city  council  "shall  determine 
Its  own  rales  of  proceeding,  punish  its  mem- 
bers for  disorderly  conduct  and  with  the  con- 
currence of  two-tliirds  of  the  aldermen  elect 
may  expel  a  member."  The  only  other  au- 
thority given  the  council  for  imposing  a  pen- 
alty upon  an  aldermen  is  found  In  section 
8  of  the  same  article,  which  provides  that 
"a  majority  of  the  aldermen  elect  shall  con- 
stitute a  quorum  to  do  business,  but  a  small- 
er number  may  adjourn  from  time  to  time, 
and  may  compel  the  attendance  of  absentees, 
under  such  penalties  as  may  be  prescribed  by 
ordinance." 

'Appellee  contends  that  this  section  gives 
the  coimcll  authority  to  pass  the  ordinance  in 
question.  The  section  authorizes  a  minority 
of  the  aldermen  to  adjourn  and  compel  the 
attendance  of  absentees  under  such  penalties 
as  may  be  prescribed  by  ordinance.  There 
is  necessarily  implied,  therefore,  a  power  to 
prescribe  penalties  by  ordinance.  The  pen- 
alties to  be  prescribed  are  such  that  under 
them  the  minority  may  compel  the  attend- 
ance of  absentees.  The  majority  usually 
has  no  need  to  compel  the  attendance  of  ab- 
sentees because  it  can  transact  the  business 
of  legislation  and  of  the  city  without  them. 
The  minority  needs  the  power  to  compel  the 
attendance  of  abssitees,  because  viithout  it 
the  business  of  the  city  may  suffer  through 
mere  neglect  of  aldermen  to  attend.  The 
only  object  of  the  penalty  Is  to  enable  the 


minority  present  at  a'  meeting  to  compel  th» 
attendance  of  absentees  at  the  meeting  then 
being  held,  or,  at  the  continuation  thereof, 
at  the  time  to  which  the  minority  may  ad- 
journ. If  the  minority  may  compel  attend- 
ance under  such  penalties  as  may  be  prescrib- 
ed, then  the  penalties  must  be  adapted  to 
enable  the  minority  to  compel  attendance. 
Moreover,  the  penalty  must  be  adapted  to 
compel  the  attendance  of  absentees — of  those 
who  have  absented  themselves.  This  or- 
dinance puts  no  power  in  the  hands  of  the 
minority.  The  penalty  has  no-  tendency  to 
enable  the  minority  to  compel  the  absentees 
to  attend.  It  cannot  compel  the  attendance 
of  absentees  on  peril  of  Incurring  the  pen- 
alty. That  Is  incurred,  if  at  all,  without  the 
action  of  the  minority  or  In  spite  of  Its  ac- 
tion. The  minority  has  nothing  to  do  with 
imposing  the  penalty.  The  penalty  has  al- 
ready been  Incurred  by  the  absentees  for  the 
present  meeting,  and  It  will  apply  equally  at 
the  next  meeting  to  all  the  aldermen,  wheth- 
er of  the  minority  or  the  absentees.  All  who 
are  then  absent  will  be  subject  to  the  pen- 
alty, whether  they  were  absent  or  present 
at  the  former  meeting.  Under  the  statute  the 
minority  may  compel  the  attendance  of  the 
absentees,  but  this  ordinance  has  no  tend- 
ency to  aid  to  that  end.  It  merely  Imposes 
a  fine  for  his  neglect  of  official  duty  upon 
any  alderman  who  fails  to  attend  any  meet- 
ing. The  city  council  has  no  power  to  do 
this.  The  Legislature  has  not  granted  the 
power  nor  Is  it  necessary  to  carry  into  effect 
the  powers  which  are  granted. 

We  express  no  views  In  regard  to  the  pow- 
er of  a  majority  of  the  council  to  compel  the 
attendance  of  all  the  aldermen.  We  hold 
that  a  city  council  has  neither  an  express 
nor  an  implied  power  to  Impose  a  penalty 
on  an  alderman  for  a  mere  failure  to  attend 
a  council  meeting. 

The  judgments  of  the  Appellate  Couat  and 
of  the  circuit  court  will  be  reversed. 

Judgment  reversed. 


(m  in.  so 

HARMAN  V.  ILLINOIS  ft  BASTBRN 
COAL  CO. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

Witnesses  (§  272*)  —  Ceoss-Examination — 
Admissibiljty  or  Cboss-Examikation  of 
Wbitihgs  Uskd  oh  Dibeot  Bxauikation. 
Where  a  witness  based  hia  testimony  on 
certain  records  sbowine  the  facts  to  which  he 
testified,  and  was  unable  to  testify  withoat  us- 
ing such  records  to  refresh  his  memory,  oppos- 
ing ooonael  was  entitled  to  have  such  records  for 
use  in  cross-examining  such  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
C!ent  Dig.  S  961 ;   Dec  Dig.  i  272.*) 

Error  to  Appellate  Court  First  District  on 
Writ  of  Error  to  Municipal  Court  of  Chicago; 
John  W.  Houston,  Judge. 

Action  by  William  S.  Harman  against  the 
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nilnolfl  ft  Eastern  Coal  Company'  Judgment 
for  plaintiff  and  against  defendant  on  its  set- 
off, and  defendant  brings  error.  Reversed 
and  remanded. 

Harman,  defendant  in  error,  sued  the  coal 
company,  plaintiff  In  error.  In  the  municipal 
court  of  Chicago,  in  assumpsit,  to  recover 
$700.82  claimed  to  be  due  him  under  the  pro- 
visions of  a  contract  in  words  and  figures 
following: 

"Contract  No.  526. 

"William  S.  Harman  agrees  to  sell  and  Il- 
linois and  E}aBtem  Coal  Company  (a  corpora- 
tion) of  Chicago,  Ulinois,  agrees  to  buy: 

"Quantity — Buyer's  requirements  for  buy- 
er's retail  trade  at  Canal  and  Ewing  street 
yard,  Chicago,  from  May  1,  1906,  to  April  1, 
1906,  estimated  at  two  hundred  cars  of  lump 
and  one  hundred  and  fifty  cars  of  egg,  more 
or  less. 

"Material — Re-screened  four-inch  lump  and 
re-screened  egg  from  Indiana  Hocking  mine, 
at  Farmersburg,  Sullivan  county,  Indiana^ 
same  as  furnished  last  year. 

"Price — Lump,  one  dollar  and  forty  ceatt 
($1.40)  per  net  ton,  f.  o.  b.  cars  mine;  egg- 
one  dollar  and  twenty  cents  ($1.20)  per  ne. 
ton  t.  o.  b.  cars  mine. 

"Delivery — As  ordered  by  buyer.  Not  less 
than  fifteen  cars  lump  and  ten  cars  egg  dur- 
ing May,  June  and  July,  1905.  Not  less  that 
twenty  cars  of  lump  and  ten  cars  of  egg  an} 
month  thereafter. 

"Route— C.  &  B.  I.  R.  R.  to  Chicago  and 
C,  B.  &  Q.  B.  B.  to  yard. 

"Terms — Buyer  to  remit  on  or  before  the 
15  th  of  each  month  for  all  shipments  of  the 
preceding  month. 

"Weights — Mine  or  railroad  weights,  as  as- 
certained at  original  point  of  shipment. 

"This  contract  Is  made  subject  to  strikes, 
accidents,  car  supply,  delays  in  transporta- 
tion or  other  causes  beyond  control. 

"The  buyer  and  seller,  in  entering  into  this 
contract,  realize  the  uncertainty  of  deliveries 
growing  out  of  strikes,  casualties  or  other 
causes  beyond  the  control  of  either  party,  and 
it  is  hereby  mutaally  acknowledged  that  the 
intent  of  this  agreement  is  not  to  bind  either 
party  as  to  failure  to  perform  by  reason  of 
matters  beyond  the  control  of  the  party  in 
default,  but  that  the  material  shall  be  ship- 
ped by  the  seller  and  accepted  by  the  buyer 
as  per  delivery  specified,  so  far  as  the  labor, 
the  physical  conditions  at  the  respective 
plants  and  the  ability  of  carriers  will  permit. 

"It  is  agreed  and  understood  that  during 
such  time  or  times  as  our  production  of  coal 
shall  be  reduced,  but  not  wholly  prevented, 
by  strikes,  lockouts,  delays,  failure  of  trans- 
portation, accident  or  other  causes  beyond 
our  control,  we  shall  ship  to  you  such  propor- 
tion of  the  coal  actually  produced  from  our 
mines  as  the  maxlmiun  dally  amount  of  coal 
hereby  contracted  for  bears  to  the  maximum 
dally  amount  of  coal  covered  by  all  the  con- 


tracts under  which  we  may  at  such  time  or 
times  be  required  to  supply  from  said  mines. 
"William  S.  Harman.  [Seal.] 
"Illinois  &  Eastern  Coal  Co.  [Seal.] 

"B.  li.  Pottlnger,  V.  P." 

It  was  admitted  that  there  was  a  balance 
due  to  Harman  for  coal  received  by  the  com- 
pany of  the  amount  claimed  by  Harman,  but 
the  company  interposed  a  plea  of  set-off  or 
recoupment,  claiming  that  there  was  $1,328.92 
due  It  from  Harman  on  account  of  his  fail- 
ure to  deliver  the  amount  of  coal  which  be 
was  obligated  to  deliver  by  bis  contract  Up- 
on a  trial  without  a  Jury  the  court  found 
there  was  nothing  due  on  account  of  the 
claimed  recoupment  or  set-off,  and  entered 
judgment  in  favor  of  Harman  for  $700.82. 
That  judgment  has  been  affirmed  by  the  Ap- 
pellate Court  for  the  First  district,  and  the 
company  brings  the  cause  to  this  court  by 
writ  of  error. 

Stedman  ft  Soelke,  for  plaintiff  in  error. 
Leslie  H.  Whlpp,  for  defendant  in  error. 

SOOTT,  X  (after  stating  the  facts  as 
above).  The  briefs  of  the  parties  in  this  case 
are  devoted  principally  to  a  discussion  of  the 
facts,  which  the  law  does  not  permit  us  to 
consider.  The  only  question  presented  which 
is  open  for  determination  in  this  court  arises 
upon  the  action  of  the  court  in  sustaining  an 
objection  made  during  the  cross-examination 
of  the  witness  Conkel,  who  testified  on  the 
part  of  Harman.  The  proof  showed,  and  it 
was  not  draled,  that  the  coal  company  was 
unable  to  obtain  from  Harman  the  full 
amount  of  coal  specified  in  the  paragraph  be- 
ginning with  the  word  "quantity,"  which  is 
a  part  of  the  contract  set  out  in  the  foregoing 
statement  of  facts,  and  it  offered  testimony 
tending  to  show  that,  in  lieu  of  coal  so  speci- 
fied which  was  not  delivered,  it  had  been 
obliged  to  purchase  other  coal  at  a  price  high- 
er than  that  fixed  by  the  contract  with  Har- 
man, and  it  was  this  difference  in  price  that 
it  sought  to  recover  from  Harman.  For  the 
purpose  of  meeting  this  alleged  state  of  fact's, 
Harman  offered  evidence  tending  to  show 
that  during  a  certain  part  of  the  time  covered 
by  the  contract  the  output  of  the  mine  was 
reduced  by  causes  mentioned  In  the  last  para- 
graph of  the  contract,  and  that  the  coal  com- 
pany received  its  full  proportion  of  the  coal 
actually  produced  during  that  time,  as  that 
proportion  was  fixed  by  that  paragraph.  In 
order  to  prove  what  the  output  of  the  mine 
was  during  the  time  in  question,  and  to  show 
on  what  days  the  mine  was  Idle  on  account 
of  causes  specified  in  the  last  paragraph  of 
the  contract,  Harman  took  the  testimony  of 
Conkel,  who  was  assistant  mine  superintend- 
ent of  the  Indiana  Hocking  mine,  and  who 
siq>erintended  the  operation  of  the  mine  dur- 
ing the  time  in  question.  The  mine,  when  in 
active  (q;>eratton,  produced  from  800  to  1,000 
tons  of  coal  per  day.    The  witness  testified 
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88  to  the  nomber  of  tons  of  varions  UndB  of 
coal  produced  by  the  mine  during  the  months 
of  October,  November,  and  December,  1905, 
and  January,  February,  and  March,  1906,  and 
as  to  the  days  the  mine  was  Idle  during  that 
time  for  causes  spedfled  in  the  contract 
Practically  the  whole  of  the  alleged  shortage 
occurred  during  these  months.  The  witness 
was  unable  to  so  testify  from  his  unaided 
memory,  but  testified  by  constantly  refresh- 
ing his  memory,  as  he  proceeded,  by  referring 
to  sheets  of  paper  which  he  had  in  his  pos- 
session while  on  the  witness  stand.-  The  In- 
formation on  those  sheets  he  had  assisted  In 
copying  from  the  cotil  reports  which  were 
kept  at  the  mine,  and  which  were  at  the  mine' 
during  the  time  of  the  trial.  These  reports 
so  kept  at  the  mine,  according  to  the  testi- 
mony of  this  witness,  showed  the  amount  of 
coal  mined  each  day,  and  were  In  that  re- 
spect made  up  from  weights  taken  by  this 
witness  as  the  cars  loaded  with  freshly  min- 
ed coal  from  time  to  time  passed  over  the 
scales  at  the  mine,  and  such  reports  showec 
also  the  dates  upon  which  the  mine  was  Idle. 
Upon  cross-examination  of  this  witness  the 
fact  was  developed  that  he  could  not  testify 
in  regard  to  the  amount  of  the  output  and 
as  to  the  dates  on  which  the  mine  was  Idle, 
except  by  reference  to  these  sheets,  which 
at  that  moment  were  In  the  courtroom  and  in 
the  possession  of  counsel  for  Harman.  Coun- 
sel for  the  company  asked  that  he  (counsel) 
be  i)ermltted  to  take  them.  Herman's  attor- 
ney objected,  t>ecause,  as  he  stated,  the  wit- 
ness "used  the  sheets  to  refresh  his  memory, 
and  for  no  other  reason  than  that  Under  the 
decisions  witness  can  use  a  memorandum  and 
testify  to  it,  and  it  is  not  necessary  for  coun- 
sel  to  introduce  it  in  evidence."  The  court 
sustained  this  objection,  and  counsel  for  the 
company  was  not  permitted  to  examine  the 
papers.  The  purpose  for  which  the  sheets 
were  desired  by  the  cross-examiner,  as  stated 
by  him  at  the  time  the  objection  "was  made 
and  tiefore  it  was  passed  upon,  was  for  use 
In  cross-examination.  For  that  purpose  he 
was  ■  entitled  to  have  possession  of  these 
sheets  and  to  examine  them,  In  order  that  he 
might  conduct  the  cross-examination  of  the 
witness  with  Intelligence.  1  Taylor  on  Evi- 
dence, {8  749-753 ;  1  Wharton  on  Evidence,  i 
525;  8  Ency.  of  PI.  ft  Pr.  142,  143;  1  Green- 
leaf  on  Evidence,  {  437 ;  Watson  v.  Miller,  82 
Tex.  279,  17  8.  W.  1053.  No  other  witness 
testified  who  pretended  to  have  personal 
knowledge  of  the  amount  of  the  output  of  the 
mine  or  of  the  number  of  days  during  which 
the  mine  was  closed  for  any  of  the  causes 
mentioned  in  the  last  paragraph  of  the  con- 
tract. 

For  the  error  in  sustaining  the  objection 
above  discussed,  the  Judgment  of  the  Appel- 
late Court  and  the  Judgment  of  the  municipal 
court  will  be  reversed,  and  the  cause  will  be 
remanded  to  the  municipal  court  for  further 


proceedings  consistent  with  the  views  herein 
expressed. 
Reversed  and  remanded. 


(237  111.  1S2) 

MELCH  V.  POTTINGBR. 

(Supreme  Court  of  Illinois.    Dec.  15,  190S.) 

Appeal  akd  Erbob  (J  1094*)— Review— De- 
cision or  INTEBMEDIATE  COUBT— QUESTIONS 

OF  Fact. 

Where  the  facts  ^re  controverted,  the  judg- 
ment of  the  Appellate  Court  Is  conclusive  on  the 
Supreme  Court  on  all  questions  of  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cmt  Dig.  ii  4322-4352;  Dec.  Dig.  $ 
1094.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  Appeal  from  Mxmiclpal  Court  of 
Chicago;  John  W.  Houston,  Judge. 

Action  by  Max  Melch  against  Robert  L. 
Pottlnger.  From  a  Judgment  of  the  Appel- 
late Court,  afilrmlng  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Stedman  &  Soelke,  for  appellant  Leslie 
EL  Wblpp,  for  appellee. 

FARMER,  .J.  Tills  is  an  appetil  from  a 
Judgment  of  the  Appellate  Court  affirming 
a  Judgment  of  the  municipal  court  of  the  city 
of  Chicago  in  an  action  of  assumpsit  on  a 
promissory  note  for  the  simi  of  $2,340. 

It  appears  that  in  September,  1901,  ap- 
pellee told  appellant  be  would  like  to  make  a 
loan  of  $600;  that  appellant  said  he  could 
make  it  and  thereafter  received  the  $600 
and  turned  over  to  appellee  three  notes  exe- 
cuted by  Myron  A.  Singleton,  for  $200  each, 
secured  by  trust  deed  on  real  estate  in  Louis- 
ville, Ky.  Afterwards  appellee  notified  ap- 
pellant he  desired  to  loan  an  additional 
$1,400,  and  it  was  arranged  between  the  par- 
ties that  aintellee  should  turn  over  to  the  ap- 
pellant the  three  Singleton  notes  and  $1,400 
cash,  which  be  did,  and  thereupon  appellant 
turned  over  to  him  a  note  for  $2,000  executed 
by  James  V.  Bishop  and  secured  by  mortgage 
on  real  estate  In  Morgan  Park.  Appellee 
claims  he  had  no  knowledge  of  Bishop  nor  of 
the  property  mortgaged  to  secure  the  note, 
and  relied  entirely  upon  appellant's  represen- 
tations as  to  the  value  of  the  security.  Bish- 
op never  paid  any  Interest  on  the  note.  Ap- 
pellant paid  one  installment  and,  default 
being  made  in  the  subsequent  installments, 
appellee  investigated  the  character  of  the 
security  and  found  that  it  was  inadequate. 
He  BO  reported  to  appellant  who  appears  to 
have  conceded  that  this  was  true.  There- 
upon appellant  delivered  to  appellee  a  $1,200 
note  executed  by  Bishop  and  secured  by  a 
mortgage  on  vacant  Morgan  Park  property, 
and  the  three  $200  Singleton  notes  and  bis 
own  note  for  $270,  for  the  $2,000  Bishop  note. 
The  day  following  this  transaction  he  execut- 
ed and  delivered  to  appellee  the  note  sued  on. 
Appellant  afterwards  paid  his  $270  note.    No 
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further  paymenta  having  been  made  on  the 
Bishop  or  Singleton  notes,  the  appellee 
brought  this  suit  to  recover  on  the  $1,800 
note  of  appellant  The  note  reads  as  follows: 
"Chicago,  lU.,  Sept.  5,  1901. 

"Five  years  after  date  I  promise  to  pay  to 
the  order  of  Max  Melch  $1800  and  00-100, 
payable  at  Chicago,  Illinois,  value  received, 
with  interest  at  six  per  cent  per  annum,  but 
subject  to  terms  on  back  hereof,  however. 

"Due  Sept  6, 1006.    Robert  L.  Pottlnger." 

And  on  the  back  of  it  Is  Indorsed  the  fol- 
lowing: "This  note  Is  given  as  collateral  and 
as  additional  for  a  certain  $1,200  note  signed 
by  one  James  V.  Bishop  and  dated  Septem- 
ber 5,  1901,  with  interest  at  six  per  cent, 
payable  semiannually;  also  as  additional  se- 
curity for  three  certain  $200  notes,  aggre- 
gating $600,  and  signed  by  one  Myron  A.  Sin- 
gleton, and  dated  November  5,  1900,  with  in- 
terest at  six  per  cent  payable  semiannually. 
Said  Max  Melch  In  accepting  this  note  agrees 
to  apply  all  payments  of  principal  and  in- 
terest that  may  be  made  from  time  to  time 
by  said  Bishop  and  Singleton  upon  this  note 
oniy,  and  render  said  Bishop  and  Singleton 
note  to  Rot>ert  Li.  Pottlnger  when  they  are 
fully  paid,  together  with  this  one." 

Appellant  contends  that  he  never  became 
indebted  to  appellee  by  reason  of  any  of  the 
loans;  that  in  the  first  place  he  sold  the  $000 
Singleton  notes  to  appellee,  and  that  he  aft- 
erwards sold  him  the  $2,000  Bishop  note  for 
the  $600  of  Slnglettm  notes  and  $1,400  In 
cash ;  that  the  $1,200  Bishop  note,  the  $000 
In  Singleton  notes,  and  his  own  note  for  $270, 
were  given  In  lien  of  the  $2,000  Bishop  note, 
and  that  the  note  sued  on  was  given  as  "an 
additional  collateral"  security.  Something 
like  four  years  after  these  notes  were  given, 
appellant  caused  to  be  executed,  recorded, 
and  sent  to  appellee  quitclaim  deeds  from 
Singleton  and  Bishop  for  the  Morgan  Park 
and  Louisville  properties. 

Appellee's  position  is  that  appellant  was  al- 
ways primarily  liable  to  him  for  the  loans, 
and  that  the  notes  of  Bishop  and  Singleton 
given  him  were  as  security;  and,  further, 
that  he  had  no  knowledge  of  the  execution  of 
the  Bishop  and  Singleton  quitclaim  deeds  un- 
til he  received  tliem,  after  having  been  re- 
corded, through  the  mails,  and  that  be  re- 
fused to  accept  them  as  payment  of  the 
money  due  him.  The  appellant's  principal 
contentions  are  that  Melch  did  receive  the 
quitclaim  deeds  in  payment  of  the  Singleton 
and  Bishop  notes,  thereby  discharging  the  lia- 
bility of  appellant;  that  the  $1,800  note,  upon 
which  this  suit  was  brought,  was  given  by 
appellant  as  collateral  "and  additional  secu- 
rity" for  the  payment  of  the  Bishop  and  Sin- 
gleton notes,  and  that  it  did  not  represent 
any  Indebtedness  of  appellant  to  appellee. 
These  were  controverted  questions  of  fact, 
and  the  questions  of  law  discussed  by  counsel 
depend  upon  the  facts  being  found  as  con- 
tended for  by  appellant    If  the  facts  are  con- 


trary to  appellant's  contention  and  in  liac- 
mony  with  appellee's  position,  then  the  judg- 
ment was  supported  by  the  evidence.  Where 
the  facts  are  controverted,  the  judgment  of 
the  Appellate  Court  is  conclusive  upon  this 
court  on  all  questions  of  fact  Thomas  Press- 
ed Brick  Co.  V.  Herter,  162  111.  46.  44  N.  B. 
380;  Sconce  v.  Henderson,  102  III.  376;  Hight 
V.  Walker,  179  lU.  209,  53  N.  Bl  631;  Henry 
▼.  Stewart,  185  111.  448,  57  N.  B.  190;  Lusk 
V.  Throop,  189  111.  127,  59  N.  B.  529. 

Outside  of  the  alleged  error  of  the  Appel- 
late Court  in  finding  the  facts  contrary  to  the 
evidence,  to  which  appellant's  brief  and  ar- 
gument are  almost  entirely  devoted,  some 
complaint  Is  made  of  certain  portions  of  the 
Instructions  given  by  the  municipal  court 
It  is  alleged  that  the  municipal  court  erred 
In  that  respect,  but  it  is  not  pointed  out  In 
what  the  error  consists.  We  have,  however, 
examined  the  instructions  complained  of,  and 
find  no  error  was  committed  in  giving  instruc- 
tions. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 

(m  in.  MS) 

PEOPI/B  ex  rel.  TANDY,  County  Treasurer,  ▼. 

GRACB. 

(Supreme  Court  of  Ulinoia.    Dec.  15,  1908.) 

1.  Drains  ({  72*) — Assessment  of  Benefii»— 
Classification  of  Lands— Effect  of  Ap- 
peal. 

Farm  Drainage  Act  {Hnid's  Rev.  St  1908, 
c.  42)  §  21  et  Beq.,  provides  for  the  classifica- 
tion of  land  for  assessment  and  for  an  appeal 
from  the  action  of  the  classification  commis- 
sionera  to  the  county  court  and  from  the  county 
court  to  the  circuit  court  Section  26  provides 
that  on  the  hearing  of  the  appeal  the  jury  ma; 
view  the  land,  and  if  they  find  the  classification 
too  high  or  too  low  they  shall  "correct  the  er- 
rors," but  if  they  find  that  no  injustice  has 
been  done  they  shall  confirm  the  classification. 
Section  28  provides  that  an  appeal  shall  not  op- 
erate to  delay  the  collection  of  any  tax  for 
which  no  appeal  has  been  taken.  Held,  that 
the  county  oi  circuit  court  on  appeal  takes  ju- 
risdiction merely  to  correct  errors,  and  not  to 
determine  the  matter  de  novo ;  and  hence  such 
appeal  does  not  suspend  proceedings  for  the  as- 
sessment and  collection  of  the  benefits,  and  in 
proceedings  for  judgment,  commenced  while  an 
appeal  was  pending,  judgment  may  he  rendered 
for  the  amount  due,  less  any  reduction  made  by 
the  jury  on  such  appeal. 

gBd.  Note.— For  other  cases,  see  Drains,  Dec 
.  I  72.*! 

2.  Apfeal  and  Ebbob  (S  878*)— Review— 
Objections  bx  Appellee  —  Necessitt  of 
Cboss-Appeal. 

A  ruling  of  the  trial  court  adverse  to  the 
appellee,  to  which  ruling  appellee  saves  an  excep- 
tion but  does  not  take  a  cross-appeal,  cannot  be 
considered. 

[E}d.  Note. — For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  t  3573 ;  Dec.  Dig.  i  S7a*] 

Appeal  from  Macon  County  Court;  O.  W. 
Smith,   Judge. 

Action  by  the  People,  on  the  relation  of 
Charles    B.    Tandy,    county    treasurer    and 


*For  other  cases  sea  sunt  topic  and  section  NUMBER  In  Dec.  ft  Am.  Qlsa.  U07  to  data,  *  Reporter  Indwat 
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county  collector,  against  James  S.  Grace. 
From  a  Judgment  for  respondent,  relator  ap- 
peals.   Reversed  and  remanded. 

W.  H.  Stead,  Atty.  Gen.  (Hugh  W.  Hou- 
sum,  Hugh  Crea,  and  Louis  A.  Mills,  of 
conusel^  for  appellant.  James  M.  Taylor 
and  Tjeslle  J.  Taylor  (Whlteley  &  FltzgMald, 
of  connsel),  for  appellee. 

VICKERS,  J.  Tbis  Is  an  appeal  from  a 
judgment  of  tbe  Macon  county  court  sustain- 
ing objections  and  refusing  Judgment  for  a 
delinquent  drainage  tax  levied  upon  the 
lands  of  James  Grace  by  the  drainage  com- 
missioners of  Union  Drainage  District  No.  1 
in  the  towns  of  Milan  and  Dora,  In  the  oonn> 
ties  of  Macon  and  Moultrie.  Tbe  drainage 
commissioners  of  said  district,  as  appears  by 
their  record,  classified  the  lands  of  tbe  dis- 
trict on  a  graduated  scale  June  13,  1905.  On 
August  SOth,  being  tbe  day  fixed  for  tbe 
bearing  of  objections  of  landowners  to  the 
classification  of  their  lands,  appellee,  Qrace, 
appeared  before  the  commissioners  and  en- 
tered his  objections  to  the  classification  cf 
his  lands,  which  objections  were  by  the 
commissioners  overruled  and  the  dasslflca- 
tlon  scale  confirmed  as  to  his  lands  as  orig- 
inally filed.  Grace  appealed  from  the  deci- 
sion of  the  commissioners  to  the  county  court 
of  Macon  county.  While  such  appeal  was 
pending  and  undisposed  of  In  tbe  county 
court,  the  drainage  commissioners  levied  the 
tax  In  question  In  this  proceeding  upon  ap- 
pellee's lands.  Subsequently,  upon  a  hearing 
of  the  appeal  from  tbe  classification  before 
the  county  court  of  Macon  county  and  a 
Jury,  the  classification  of  appellee's  lands 
was  substantially  reduced.  From  this  Judg- 
ment tbe  drainage  commissioners  appealed  to 
the  circuit  court,  where  a  trial  was  had  at 
tbe  January  term,  1908,  and  a  final  Judgment 
entered  upon  the  verdict  of  the  Jury,  confirm- 
ing the  scale  as  found  by  tbe  Jury  In  tbe 
circuit  court,  which  was  also  materially  low- 
er tban  the  original  scale  fixed  by  tbe  com- 
missioners. Upon  application  being  made  to 
the  county  court  for  Judgment  against  ap- 
pellee's lands  for  the  amount  of  taxes  due 
according  to  the  scale  as  the  same  was  final- 
ly fixed  by  tbe  Judgment  of  tbe  circuit  court, 
ai^Uee  appeared  and  filed  objections  to  tbe 
rendition  of  such  Judgment,  which  were  sus- 
tained by  tbe  county  court  and  Judgment  re- 
fused. From  this  Judgment  the  present  ai>- 
peal  is  prosecuted  by  the  people. 

The  only  objections  made  to  the  rendition 
of  Judgment  which  were  sustained  by  the 
court  below  are  the  first  and  fourth.  The 
first  objection  Is  that  the  county  court  had 
no  power  to  render  Judgment  for  said  tax, 
for  the  reason  that  at  tbe  time  when  the 
assessment  purports  to  have  been  made  tber6 
was  no  classification  or  graduated  scale  of 
the  lands  in  question  from  which  the  assess- 
ment could  be  spread.  Appdlee's  contention 
is  that  the'appeal  from  the  classification  had 
the  effect  of  vacating  such  classiflcation,  so 


that  no  valid  assessment  could  be  made  until 
the  appeal  had  been  finally  disposed  of,  and 
this  contention  appears  to  have  been  sustain- 
ed by  tbe  county  court. 

Section  21  of  the  farm  drainage  act  (Hurd's 
Rev.  St  1908,  c.  42)  provides  that  the  com- 
missioners shall  proceed  to  make  an  ass^s- 
ment  for  benefits  by  classifying  the  lands  in 
the  district  in  tracts  of  40  acres,  more  or 
less,  according  to  the  legal  subdivisions,  on 
a  graduated  scale,  to  be  numbered  according 
to  the  benefits  to  be  received  by  tbe  contem- 
plated drainage.  The  tracts  of  land  which 
will  receive  tbe  most  and  about  equal  bene- 
fits are  to  be  marked  100,  and  such  as  are 
adjudged  to  receive  less  benefits  shall  be 
marked  with  a  less  number  denoting  the  per 
cent,  of  benefit;  and  it  is  provided  In  said 
section  that  the  classification  thus  made, 
when  established  as  provided  by  tbe  stat- 
ute, shall  remain  as  a  basis  for  such  levy  of 
taxes  as  may  be  needed  for  tbe  lawful  and 
proper  purposes  of  tbe  drainage  district  In 
other  sections  following,  provision  is  made 
for  notifying  the  landholders  to  appear,  if 
they  desire,  and  make  objections  to  the  clas- 
sification thus  made  by  the  commissioners. 
Provision  is  made  for  an  appeal  from  tbe 
classiflcation  of  the  commissioners  to  the 
county  court,  and  from  the  county  court  to 
the  circuit  court  If  the  county  Judge,  In  his 
discretion,  shall  so  order.  When  an  appeal 
is  taken  from  the  classiflcation  of  the  com- 
missioners, either  to  the  county  or  circuit 
court,  the  court  in  which  the  appeal  Is  pend- 
ing takes  Jurisdiction  of  the  proceeding  for 
the  purpose  merely  of  correcting  the  errors, 
if  any,  that  may  have  been  committed  by  the 
commissioners.  Such  court  does  not  proceed 
to  hear  tbe  matter  de  novo  and  make  a 
classiflcation  Independently  of  tbe  one  previ- 
ously made  by  the  commissioners.  This  court 
held  in  the  case  of  Carr  v.  People,  224  111. 
160,  79  N.  E.  648,  that  upon  an  appeal  from 
the  classiflcation  by  a  landowner  tbe  only 
persons  within  the  Jurisdiction  of  the  court 
were  those  who  bad  filed  objections  before 
the  commissioners  and  had  appealed  from 
tbe  commissioners'  decision.  It  was  there 
pointed  out  by  this  court  that  other  landown- 
ers who  are  In  the  district  were  not  notified, 
and  that  there  was  no  provision  In  the  stat- 
ute for  notice  to  be  given  to  such  other  land- 
owners, and  that  th^y  were  not  within  the 
Jurisdiction  of  the  court  It  follows  from 
this  situation  that  tbe  court  to  which  tbe  ap- 
peal is  taken  has  no  power  to  Interfere  with 
the  classification  made  by  the  commissioners, 
except  in  so  far  as  it  relates  to  the  lands  of 
the  persons  who  are  within  the  Jurisdiction, 
so  that  the  county  or  circuit  court  is  not  au- 
thorized by  tbe  statute  to  treat  the  entire 
dassificalon  of  tbe  district  as  vacated  by 
tbe  appeal  of  one  landowner  and  proceed  to 
make  another  classification  for  the  whole 
district  Section  25  of  the  farm  drainage  act 
(Hurd's  Rev.  St  1908,  c.  42)  provides  that 
upon  the  bearing  of  the  appeal  It  Is  the  duty 
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Of  the  conrt  to  lay  before  tbe  jury  the  das- 1 
slflcation  adopted  by  the  drainage  commls- 
Bloner%  and  the  jury  are  required  to  exam- 
ine the  classification  and  hear  the  allegations 
In  support  and  In  opposition  to  It,  and  may, 
if  requested  by  either  party,  visit  tbe  district 
and  examine  the  lands;  and  it  is  provided 
further,  that.  If  the  Jury  shall  find  the  tracts 
of  land  in  question  marked  too  high  or  too 
low  in  the  classification,  they  shall  "correct 
the  errors,"  but.  If  they  find  that  no  Injostice 
has  been  done,  the  Jury  shall  confirm  the 
classification  as  made  by  the  commissioners. 
In  the  Garr  Case,  above  cited,  this  court  held 
that  the  authority  of  the  Jury  in  such  cases 
is  limited  to  tbe  correction  of  errors  alleged 
to  have  been  committed  in  overruling  tbe 
objections  made  before  tbe  commissioners. 

W^e  think  that  the  appeal  from  the  classi- 
fication by  a  landowner,  under  the  statute, 
cannot  be  held  to  vacate  the  classification, 
and  that  the  classification  as  made  by  tbe 
commissioners  remains  in  full  fOrce  for  all 
purposes  until  it  is  modified  upon  an  ap- 
peal, as  provided  for  by  the  statute.  When 
the  classification  is  thus  modified  and  no 
further  right  of  appeal  exists,  such  dassl- 
flcation  becomes  the  final  and  established 
classification,  and  must  so  remain  as  a  basis 
for  the  levy  of  all  assessments  needed  for 
the  lawful  and  proper  purposes  of  tbe  drain- 
age district  If  the  classification  by  the 
commissioners  is  regarded  as  partaking.  In 
some  degree,  of  the  nature  of  a  Judgment  at 
law,  from  which  an  appeal  Is  taken,  -  appel- 
lee's position  can  receive  no  support  by  the 
supposed  analogy.  The  effect  of  an  appeal 
upon  the  Judgment  appealed  l|rom  depends 
upon  the  character  of  the  Jurisdiction  of 
the  conrt  to  which  the  appeal  Is  taken.  If 
the  latter  court  has  authori^  to  try  the 
cause  de  novo  and  settle  the  controversy  by 
a  Judgment  of  Its  own,  and  to  enforce  such 
Judgment  by  Its  own  process,  then  tbe  Judg- 
ment of  tbe  Inferior  court  Is  vacated  and 
set  aside,  and  during  the  pendency  of  such 
appeal  the  Judgment  appealed  from  has 
no  vitality,  as  an  estoppel  or  otherwise. 
Freeman  on  Judgments,  S  328.  This  rule 
applies  to  appeals  from  Justices  of  the  peace 
to  the  circuit  or  county  courts,  the  effect  of 
which  Is  to  vacate  tbe  Judgment  appealed 
from.  Shaffer  v.  Currier,  13  111.  667;  Jollet 
and  Chicago  Railroad  Co.  v.  Barrows,  24  111. 
562.  Bnt  If  tbe  appeal  is  In  the  nature  of 
a  writ  of  error  conferring  power  on  tbe  Ap- 
pellate Court  to  determine  such  errors  as 
may  have  occurred  at  the  trial  or  in  tbe  de- 
cision of  the  cause,  and  the  court,  after  the 
correction  of  errors,  remits  the  case  back  to 
tbe  tribunal  whence  it  came,  then  the  Judg- 
ment appealed  from  does  not  become  vacated 
or  cease  to  operate  nntll  It  is  reversed  or 
set  aside  by  the  aKiellate  tribunal.  The  ef- 
fect of  each  appeal  only  suspends  tbe  execu- 
tion of  the  Judgment,  but  does  not  vacate 
tbe  same  or  destroy  tbe  lien  thereof.    Curtis 


V.  Root,  28  111.  867;  Oakes  v.  WUUams,  107 
lU.  164;  Moore  v.  Williams,  132  111.  588, 
24  N.  E.  619,  22  Am.  St.  Rep.  663;  Brown 
V.  Scfaintz,  203  ni.  136,  67  N.  E.  767.  This 
court  held  in  Barnes  v.  Chicago  Typograph- 
ical Union,  232  111.  402,  83  N.  E.  932,  14  L. 
R.  A.  (N.  S.)  1150,  that  an  appeal  from  a 
decree  In  chancery  awarding  an  injunction 
did  not,  during  tbe  pendency  of  such  appeal, 
prevent  the  court  wherein  tbe  injunction 
was  granted  from  attaching  and  punishing 
for  contempt  a  violation  of  the  injunctlonal 
order.  It  thus  appears  that,  If  the  rules 
In  respect  to  Judgments  be  applied  to  the 
classification  of  lands  by. drainage  commis- 
sioners, the  proceeding  on  appeal  is  some- 
what analogous  to  an  appeal  for  tbe  correc- 
tion of  errors.  In  which  case,  as  we  have 
seen,  the  effect  of  the  appeal  does  not  vacate 
the  Judgment  below. 

Our  conclusion  is  that  the  appeal  from 
the  classification  of  the  drainage  commis- 
sioners did  not  vacate  such  classification, 
and  that  tbe  levy  made  by  the  commissioners 
pending  such  appeal  was  not  void.  If  a 
contrary  rule  were  established,  the  effect  of 
taking  an  appeal  by  one  landowner  would  be 
to  vacate  the  entire  assessment  and  suspend 
all  the  functions  of  the  district  until  such 
appeal  was  disposed  of.  Such  was  not  In 
contemplation  by  the  Legislature  In  passing 
the  drainage  law,  since  by  section  28  it  is 
provided  that  the  taking  of  an  appeal  by 
any  person  or  persons,  as  herein  provided, 
shall  not  operate  to  delay  the  collection  ot 
any  tax  from  which  no  appeal  has  been 
taken,  nor  delay  the  progress  of  the  work. 
The  fact  that  the  assessment  upon  appel- 
lee's lands  was  made  upon  a  classification 
higher  than  that  established  by  the  final  de- 
cision in  the  circuit  court  Is  no  reason  why 
the  court  should  refuse  Judgment  for  the 
amount  of  taxes  actually  due  under  the  scale 
as  tbe  same  was  finally  established.  This 
amounts  to  no  more  than  an  excessive  levy, 
and  under  the  law  the  county  court  bad  the 
power  to  determine  the  amount  of  tax  which 
the  appellee's  lands  were  liable  for,  and  ren- 
der Judgment  therefor.  In  this  case  no  Judg- 
ment was  asked  for  the  excess.  It  Is  not 
contended  that  the  appellee  should  pay  any 
sum  In  excess  of  the  legal  rate  as  estab- 
lished by  the  final  classification.  For  this 
amount  the  conrt  should  have  rendered  Judg- 
ment. People  ▼.  Meyers.  124  111.  95,  16  N.  E. 
89. 

Tbe  fourth  objection  sustained  by  the 
county  court  Is  the  same  as  the  first,  which 
has  already  been  considered,  extended  to  In- 
clude the  point  that  there  was  no  assess- 
ment of  the  tax  such  as  is  levied  against  tbe 
lands  of  the  appellee.  This  objection  relates 
to  the  discrepancy  between  the  amount  of 
taxes  levied  upon  the  original  classification 
and  the  amount  for  which  Judgment  was 
asked.  What  has  already  been  said  soffl- 
ciently  dlq^oses  of  this  objection.    Appellee 
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asked  leaye  to  file  an  additional  objection 
raising  tbe  point  that  the  tax  in  question  is 
barred  by  limitation.  The  court  denied  snch 
leave,  to  which  the  appellee  excepted,  but 
there  Is  no  cross-error  assigned  by  appellee 
on  this  ruling,  hence  the  question  which  is 
argued  In  the  brief  of  both  parties  In  regard 
to  this  point  Is  not  properly  saved  for  re- 
view. 

The  Judgment  of  the  county  court  of  Ma- 
con county  is  reversed,  and  the  cause  remand- 
ed to  that  court  with  direction  to  overrule 
the  objections  of  appellee  and  render  Judg- 
ment for  the  amount  of  the  taxes  due  as 
computed  upon  the  classification  of  his  lands 
as  the  same  Is  established  by  the- final  Judg- 
ment of  the  circuit  court 

Beverscd  and  remanded,  with  directions. 

(237  ni.  40) 

PEOPLE  ex  nd.  McCALL,  County  Treasuier, 

V.  SCHWANK  et  al. 

(Supreme  Ck>urt  of  Illinois.    Dec.  It^  1908.) 

1.  Drains  (f  72*)— Assessment— Reclassiti- 

CATION. 

Farm  Drainage  Act  (Hurd's  Bev.  St  1908, 
c.  42)  J  21,  provides  that  in  any  district  where 
a  classification  of  lands  has  once  been  made,  and 
the  commissioners  tielieve  that  the  classifica- 
tion has  not  been  fairly  adjusted,  they  shall 
make  a  new  classification  in  accordance  with 
justice  and  right.  Heli  that,  where  cs>mmis8ion- 
ers  of  a  drainage  district  find  that  a  prior  clas- 
sification is  nntair,  nothing  is  left  to  their  dis- 
cretion, but  it  is  their  duty  to  make  a  new  one. 
lEd.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  72.*] 

2.  Dbainb  (i  72*)— Gi^ssiFioATioir  or  Lands 
— Abobtive  Attempts. 

Where  drainage  commissioners  found  a  pri- 
or classification  of  lands  improper,  the  fact  that 
a  new  clsssification  made  by  them,  as  required 
by  Farm  Drainage  Act  (Hnrd's  Hev.  St.  1908, 
c.  42)  S  21,  was  qnasbed  on  certiorari,  did  not 
affect  their  duty  to  make  a  new  classification 
nor  authorize  them  to  aI>andon  their  attempt 
and  proceed  under  the  original  classification. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  72.*] 

8.  Drains  (f  76*)— Comuissiorebs— Mbehngs 
—Place— Acts  Oxjtbidb  Distbict. 

The  jurisdiction  of  drainage  commissioners 
b^ing  confined  to  the  territorial  limits  of  the 
district,  an  assessment  made  by  the  commis- 
sioners' attorneys  at  a  meeting  held  outside  tbe 
district,  in  the  absence  of  the  clerk  and  with- 
out notice  to  him,  was  void. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  S  76.*] 

4.  Dbains   (§   76*)  —  Assessments  —  Invalid 
Act— Ratitication. 

Where  a  drainage  assessment  was  levied 
by  persons  not  authorized  to  exercise  such  pow- 
er at  all,  at  a  meeting  held  outside  the  drain- 
age district,  a  resolution  adopted  long  after 
the  attempted  assessment  had  become  due  and 
payable,  purporting  to  ratify  the  levy,  was  in- 
effective. 

FEd.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  §  76.*] 

5.  Dbains  a  76*)— Assessments— Classitica- 
tion— Interest  op  Commissioneks. 

Where  a  classification  of  land  for  the  im- 
position of  a  drainage  assessment  made  in  1883 


had  been  acquiesced  In  for  over  20  years  by 
the  landowners,  it  was  no  objection  to  an  as- 
sessment levied  on  such  classification  that  the 
commissioners,  who  were  not  the  same  as  those 
who  made  the  classification,  were  disqualified 
because  they  were  landowners  within  the  dis- 
trict. 

[Ed.  Note.— For  other  cases,  see  Dndns,  Dec. 
Dig.  S  76.*] 

Appeal  from  Whiteside  County  Court; 
Henry  C.  Ward,  Judge. 

Action  by  the  People,  on  relation  of  Charles 
W.  McCall,  county  treasurer,  etc.,  against 
C.  Sehwank  and  others.  Judgment  for  de- 
fendants, and  relator  appeals.    A£Brmed. 

H.  H.  Walte  and  C.  L.  &  a  B.  Sheldon, 
for  appellant  Jarvls  Dlnsmoor,  tor  appel- 
lees. 

CARTWRIGHT,  O,  J.  The  connty  collect- 
or of  Whiteside  county  applied  to  the  county 
Court  of  said  county,  at  the  May  term,  1908, 
for  Judgment  against  lands  of  the  appellees 
and  an  order  of  sale  for  an  unpaid  assess- 
ment levied  by  the  commissioners  of  Union 
Drainage  District  No.  5  of  the  towns  of 
Montmorency  and  Coloma,  in  said  county,  a 
district  organized  under  the  farm  drainage 
act  The  appellees  appeared  and  filed  ob- 
jections, some  of  which  were  sustained,  and 
Judgment  was  refused.  The  record  was 
brought  to  this  court  by  appeal. 

Union  Drainage  District  No.  5  of  the  towns 
of  Montmorency  and  Coloma  was  organized 
la  1883.  There  was  at  that  time  a  drain- 
age district  known  as  "Drainage  District 
No.  3  of  Montmorency,"  which  had  been  or- 
ganized in  1881  to  drain  lands  In  that  town. 
There  was  no  outlet  for  the  main  ditch  of 
that  district,  and  when  the  Union  Drainage 
District  No.  5  of  the  two  towns  was  organ- 
ized, tbe  lands  in  the  existing  Drainage  Dis- 
trict No.  3  of  Montmorency  were  Included 
with  other  lands  In  that  town  and  the  town 
of  Coloma.  The  main  ditch  of  the  union 
district  connected  with  tbe  main  ditch  pre- 
viously constructed  by  district  No.  3,  and 
furnished  an  outlet  for  the  waters  of  that 
district  The  commissioners  of  highways  of 
the  two  towns,  who  were  ex  officio  drain- 
age commissioners,  on  December  12,  1885, 
made  a  classification  of  all  the  lands  In  the 
union  drainage  district.  Including  the  lands 
In  district  No.  3,  and  upon  this  dosslficatlom 
assessments  were  spread  and  the  contemplat- 
ed Improvements  for  tbe  purpose  of  drain- 
age were  made.  District  No.  3  of  Montmor- 
ency kept  up  its  organization  as  a  district, 
and  in  September,  1903,  the  drainage  com- 
missioners of  tbe  union  drainage  district 
held  a  meeting,  at  which  it  was  determined 
to  r^air  and  improve  the  drainage  works  of 
the  district  and  to  levy  an  additional  assess- 
ment therefor.  They  then  determined,  and 
entered  of  record  their  finding,  that  it  ap- 
peared from  experience  and  results  that  the 
former  assessments  were  not  fairly  adjusted 
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on  the  several  tracts  of  land  In  said  district 
according  to  benefits  contemplated  at  the 
time  the  first  classification  was  made,  and 
that  they  disregarded  the  proportions  of  the 
former  assessment  and  determined  to  clas- 
sify the  lands  In  said  district  on  a  graduat- 
ed scale,  according  to  the  benefits  received 
and  to  be  received  by  the  drainage  work  In 
the  district  In  pursuance  of  that  finding 
and  determination,  they  made  a  new  clas- 
sification of  all  the  lands  in  the  district,  and 
spread  an  assessment  on  that  classification 
on  October  13,  1003.  The  landowners  and 
drainage  commissioners  of  district  No.  3  filed 
In  the  drcnlt  court  a  petition  for  a  writ  of 
certiorari  to  quash  the  record  of  the  orders 
classifying  and  assessing  the  lands  of  the 
district,  alleging  that  the  classification  was 
void  because  the  commissioners  of  the  union 
district  had  no  authority  to  classify  lands 
Included  In  said  district  No.  8,  and  that  the 
commissioners  failed  to  give  legal  notice  of 
the  assessment  At  the  January  term,  1904, 
the  circuit  court  quashed  the  classification 
and  the  assessment  roll  based  on  it.  On  Oc- 
tober 12,  1907,  the  commissioners  of  the 
union  drainage  district  met  at  the  office  of 
their  attorneys  In  Sterling,  outside  of  the 
district  The  derk  bad  no  notice  of  the 
meeting  and  was  not  present,  but  wrote  a 
record  of  the  meeting  from  minutes  mailed 
to  him  from  the  office  of  the  attorneys  and 
at  the  direction  of  one  of  the  commissioners. 
The  record  shows  a  resolution  reciting  that 
the  classification  made  on  October  13,  1903, 
had  been  quashed  by  the  circuit  court,  leav- 
ing the  former  classification  of  the  lands  in 
the  district  in  force,  and  that  under  these 
facts  a  new  classification  was  not  necessary, 
and  proceedings  for  a  new  classification 
should  be  discontinued.  On  November  2, 
1907,  the  commissioners  again  assembled  at 
the  same  place,  in  the  absence  of  the  clerk, 
and  resolved  to  levy  an  assessment  of  $900 
upon  the  lands  of  the  district,  to  be  due  and 
payable  December  1,  1907,  and  employed  the 
attorneys  to  make  the  assessment.  On  No- 
vemb»  11,  1907,  the  commissioners  again 
met  at  the  office  of  the  attorneys  and  adopt- 
ed an  assessment  roll  of  that  date  prepared 
by  the  attorneys,  amounting  to  $900,  based 
on  the  original' classification,  with  some  mi- 
nor changes  previously  made.  The  clerk  was 
not  only  absent  from  all  these  meetings,  but 
he  had  no  notice  of  any  of  them  and  no 
knowledge  of  what  was  done,  and  wrote  the 
record  from  minutes  sent  to  him  by  the  at- 
torneys. On  February  26,  1908,  the  commis- 
sioners met  in  the  district,  and  the  clerk  was 
present  They  then  passed  a  resolution  con- 
firming the  assessment  previously  adopted 
on  November  11,  1907,  and  made  payable  on 
I>ecember  1,  190'?.  as>i  approred  and  ratified 
the  action  taken  at  the  meetings  held  out- 
side of  tbe  district.  The  assessment  roll  in- 
cluded only  that  part  of  the  lands  In  the 
union  drainage  district  not  within  the  limits 
of  district  Na  8  of  Montmorency,  and  left 


out  the  lands  in  said  district  Mo.  8  which 
were  included  in  the  organization  of  the  dis- 
trict and  classified  and  assessed  as  lands  of 
the  district 

Section  21  of  the  farm  drainage  act  (Hurd'a 
Rev.  St  1908,  C.  42)  provides  that  In  any 
district  where  a  classification  has  once  been 
made,  and  the  commissioners  believe,  from 
experience  and  results,  that  such  former 
classification  was  or  is  not  fairly  adjusted 
on  the  several  tracts  of  land  according  to 
benefits  which  may  be  derived  from  new  or 
additional  assessments,  then  the  commission- 
ers shall  disregard  such  former  classification, 
and  make  a  new  classification  In  accordance 
with  Justl<!e  and  right  The  commissioners 
of  the  union  drainage  district  believed,  from 
experience  and  results,  that  the  classification 
first  made  was  not  fairly  adjusted,  and  en- 
tered their  finding  to  that  effect  in  their 
record.  It  was  then  their  duty  to  disregard 
the  former  classification  and  make  a  new 
one  in  accordance  with  Justice  and  right,  and 
the  landowners  had  a  right  to  hare  that 
duty  performed.  After  a  finding  that  a 
classification  was  not  fairly  adjusted,  noth- 
ing Is  left  to  the  discretion  of  the  commis- 
sioners, and  the  provisions  of  the  statute  de- 
signed for  the  protection  and  benefit  of  the 
landowners  cannot  be  disregarded.  People 
V.  Warren,  231  lU.  618,  83  N.  BJ.  271.  The 
commissioners  attempted  to  make  a  new 
classification  In  the  discharge  of  their  duty, 
but  It  was  quashed  by  the  court  upon  an  in- 
spection of  the  record  returned  In  obedience 
to  the  writ  of  certiorari.  The  fact  that  the 
new  classification  proved  abortive  for  lack 
of  notice,  or  any  other  reason,  did  not  alter 
the  finding  that  the  first  dasslflcatlon  was 
not  properly  adjusted  as  between  the  land- 
owners, and  did  not  authorize  the  commis- 
sioners to  abandon  their  duty  to  make  a 
classification  in  accordance  with  Justice  and 
right  The  order  quashing  the  classification 
merely  set  It  aside  and  the  assessment  based 
upon  It,  and  did  not  destroy  the  original 
organization  of  the  district  more  than  20 
years  before,  which  had  been  acquiesced  In 
for  that  length  of  time  by  ail  owners  of 
lands  in  the  district  which  had  been  dassl- 
fied  and  assessed.  The  assessment  was 
spread  upon  a  portion,  only,  of  the -lands  in- 
duded  in  the  district  as  they  had  been  clas- 
sified for  assessment  with  the  other  lands, 
and  the  commissioners  had  decided  that  such 
classification  was  not  properly  adjusted  be- 
tween the  landowners.  The  duty  of  making 
a  new  classlQcation  had  not  been  performed, 
and  the  assessment  was  not  based  on  a  valid 
dasslfication  of  the  lands  in  the  district 

The  meetings  at  which  the  assessment  was 
determined  upon  and  the  attorneys  employed 
to  make  it  and  at  which  it  was  adopted, 
were  held  outside  of  the  district,  in  the  ab- 
sence of  the  clerk  and  without  notice  to  him. 
The  minutes  were  furnished  to  the  clerk  by 
the  attorneys,  and  from  them  he  wrote  the 
record.     These  proceedings  were  void  and 
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without  Jarlsdictlon,  for  tbe  reason  that  the 
Jurisdiction  of  drainage  commissioners  is  con- 
fined to  the  territorial  limits  of  tbe  district 
People  V.  Carr,  231  111.  502,  83  N.  E.  260. 
The  resolution  passed  at  the  meeting  of  Feb- 
ruary 26,  1908,  purporting  to  confirm  the 
assessment  and  ratify  tbe  void  acts,  was  not 
effective  for  that  purpose.  Mere  defects  or 
irregularities  in  the  exercise  of  the  taxing 
power  might,  perhaps,  be  subsequently  cured, 
but  in  this  case  the  assessment  was  levied 
by  three  Individuals  who  were,  not  authoriz- 
ed to  exercise  the  taxing  power  at  all,  and 
tbe  resolution  was  ad<^ted  long  after  tbe  at- 
tempted levy  and  after  it  was  to  become  due 
and  payable.  Under  those  circumstances  the 
resolution  could  not  validate  the  assessment. 

It  is  contended  by  counsel  for  appellees 
that  the  commissioners  had  no  power  to  levy 
an  assessment  because  they  were  landowners 
in  the  district.  It  is  the  classification  of  the 
lands  which  determines  the  rights  and  lia- 
bilities of  the  landowners,  and  the  spreading 
of  an  assessment  is  nothing  but  a  mathe- 
matical computation,  which  determines  no 
right  and  affects  no  interest.  The  classifica- 
tion made  In  1883  was  acquiesced  in  for 
over  20  years  by  the  landowners,  and,  If  it 
were  still  a  valid  dassiflcatlon,  any  objec- 
tion to  the  manner  In  which  It  was  made 
would  be  regarded  as  waived.  No  dassiflca- 
tlon  was  made  by  the  present  conmilssloners, 
and  the  question  of  their  power  in  that  re- 
spect Is  not  Involved  in  this  appeal. 

The  Judgment  of  the  county  court  is  af- 
firmed. 

Judgment  affirmed. 

<in  ni.  ns) 

OITZ  OP  CHICAGO  t.  OAOB. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  MXTITICIPAI.  COBFOBA.TIONS    (8  B04*)— PUB- 
UC    ImFBOVEMENTS  —  CONFOBUITT   OF   ObDI- 

iCANCE  TO  Resolution. 

An  ordinance,  providing  for  a  public  im- 
provement, must  be  consistent  with  the  resolu- 
tion authorizing  it,  and  cannot  change  the  na- 
ture, character,  locallt];,  or  description  of  the  im- 
provement, bat  since  it  forms  the  basis  of  the 
contract  for  the  improvement,  it  is  necessarily 
more  particular  than  the  resolution  is  requir- 
ed to  DC.  and  must  specify,  with  particularity 
and  exactness,  the  precise  details  of  the  work 
to  be  done  and  materials  to  be  nsed. 

[Ed.  Note.— For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  i  811;  Dec  Dig.  S 
804.*] 

2.  EJviDENCE  (I  7*)— JuniciAi,  Notice— Mat- 

TBBS    OF  COUUON    KNOWLEDGE. 

The  court  will  not,  for  the  purpose  of  set- 
ting aside  an  assessment  for  expenses  of  as- 
phalt pavement,  take  Judidal  notice  that  a 
combination  of  asphaltic  cement,  ssmd,  and  car- 
bonate of  lime,  specified  in  the  ordinance  pro- 
viding for  the  improvement,  was  not  the  as- 
ghalt  mentioned  in  the  resolation  authorizing  it, 
nt  the  inconsistency,  if  any,  must  be  shown 
by  the  party  seeking  to  avoid  the  assessment. 
as  the  chemical  and  mechanical  composition  of 
asphalt  is  not  a  matter  of  common  knowledge. 
[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  8  6;    Dec.  Dig.  §  7.*] 


3.  Municipal  Cobpobations  (8  804*)— Pub- 
lic lUPROVEllENIS  —  OBDINANCES  —  CZB- 
TAINTT. 

A  provision  in  an  ordinance  that  tbe  in- 
gredient of  concrete  to  be  used  in  paving  a  street 
shall  be  "torpedo  sand  or  limestone  screenings 
or  other  material  equal  thereto  for  concrete  pur- 
poses" does  not  render  the  ordinance  uncertain, 
or  give  an  improper  discretion  to  the  city  au- 
thorities in  the  selection  of  the  material  to  be 
used;  for,  while  the  work  must  be  done  under 
thdr  supervision,  the  question  whether  tbe  im- 
provement has  been  constructed  substantially  in 
conformity  with  the  ordinance  is  finally  to  be 
determined  by  the  court  in  which  the  assess- 
ment is  confirmed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  808;    Dec.  Dig.  8 

tJ04«   J 

4.  Municipal  Cobporattonb  (S  296*)— Pub- 
lic IMPHOVEHENTS  —  ESTIMATES  —  COKPLI- 
ANCE    WITH   ObDINANCG. 

An  estimate  for  a  public  improvement  con- 
tained an  item  "constructing  one  new  catch- 
basin  at  $50,"  and  a  statement  that  it  includ- 
ed labor  and  materials,  and  also  contained  an 
item  for  "adjusting  seweis,  catch-basins  and 
manholes,  $486."  Held,  that  the  estimate  was 
a  sufficient  compliance  with  the  ordinance  pro- 
viding for  the  improvement,  which  required  that 
the  catch-basin  should  be  built  of  brick  on  a 
two-inch  pine  plank,  connected  with  the  sewer 
by  a  nine-inch  tile  pipe  and  a  "Y"  brandi  trap- 
ped with  a  half  trap,  and  provided  with  a  cast- 
iron  cover;  it  not  being  necessary  for  the  es- 
timate to  set  out  in  minute  detail  all  the  sep- 
arate items  of  material  and  labor  winch  were 
to  go  into  the  improvement,  but  only  tbe  sul>- 
stantial  component  elements  of  the  improvement 
[Ed.  Note.— For  other  cases,  see  Munidpal 
^rporations,  Cent  Dig.  8  798;  Dec  Dig.  8 
296.  J 

Appeal  from  Cook  County  Court;  Lewis 
Rinaker,  Judge. 

Proceedings  by  the  City  of  Chicago  against 
Henry  H.  Gage  for  confirmation  of  a  certain 
special  assessment  From  a  Judgment  of  con- 
firmation, defendant  appeals.    Affirmed. 

F.  W.  Becker,  for  a];q;iellant  George  A. 
Mason  and  William  T.  Hopeman  (Edward  J. 
Brundage,  Corp.  CJounsd,  of  counsel),  for  ap- 
pellee. 

DUNN,  J.  This  appeal  Is  from  a  Judgment 
of  confirmation  of  a  special  assessment 
against  certain  lots  of  the  appellant  for  the 
Improvement  of  South  Paulina  street,  in  the' 
city  of  Chicago.  Appellant's  objections  In- 
sisted upon  here  are  a  variance  between  the 
resolution  of  the  board  of  local  improvements 
and  the  ordinance,  that  the  ordinance  failed 
to  prescribe  the  nature,  character,  locality, 
and  description  of  the  proposed  improvement, 
and  that  the  estimate  of  the  cost  was  void. 

Tbe  resolution  provided  for  paving  with 
asphalt  on  six  Inches  of  Portland  cement  con- 
crete, swept  with  natural  hydraulic  cement 
The  ordinance  provided  for  a  foundation  of 
6  Inches  of  Portland  cemeut  concrete,  made 
of  1  part  cement,  3  parts  torpedo  sand,  lime- 
stone screenings  or  other  material  equal 
thereto  for  concrete  purposes,  and  6  parts  of 
limestone  or  other  stone  equal  in  quality  for 
concrete  purposes,  a  binder  course  of  lime- 
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stone  and  asphaltic  cement,  and  a  wearing 
surface  composed  of  17  parts  aspbaltlc  ce- 
ment, 73  iMirts  sand,  and  10  parts  of  pulTer- 
Ized  carbonate  of  Ibne,  swept  with  natural 
hydraulic  cement  The  resolution  and  ordi- 
nance must  agree  as  to  the  nature,  character, 
locality,  and  description  of  the  Improvement 
A  substantial  variance  in  any  of  these  par- 
ticulars Is  fatal  to  the  assessment,  and  nu- 
merous cases  may  be  found  where  assess- 
ments hare  been  defeated  on  this  ground. 
The  resolution  Is  not,  however,  expected  to  go 
Into  such  minute  detail  of  deBcription  as  the 
ordinance,  or  to  give  a  particular  specifica- 
tion of  the  proposed  Improvement  The  ob- 
ject of  the  resolution  Is  to  furnish  such  a 
general  description  of  the  proposed  Improve- 
ment and  its  estimated  cost  as  will  give  the 
property  owners  a  general  understanding  of 
what  Is  proposed  to  be  done  and  the  cost  of 
doing  it  The  ordinance  must  be  consistent 
with  the  resolution,  and  cannot  change  the 
nature,  character,  locality,  or  description  of 
the  improvement  But  since  it  forms  the 
basis  of  the  contract  for  the  improvement,  it 
is  necessarily  more  particular  than  the  reso- 
lution Is  required  to  be,  and  must  specify, 
with  particularity  and  exactness,  the  precise 
details  of  work  to  be  done  and  materials  to 
be  used.  Gage  v.  City  of  Chicago,  225  111. 
218,  80  N.  B.  127 ;  Ogden,  Sheldon  &  Co.  v. 
City  of  Chicago,  224  111.  294,  79  N.  B.  699; 
McLennan  v.  City  of  Chicago,  218  ni,  62,  75 
N.,B.  762. 

The  variance  claimed  here  is  In  the  mate- 
rials to  be  used.  The  resolution  calls  for  a 
Portland  cement  concrete  base  and  an  as- 
phalt surface.  The  ordinance  specifies  par- 
ticularly the  materials  and  proportions  of 
which  the  concrete  and  the  asphalt  shall  con- 
sist We  are  asked  to  take  judicial  notice 
that  the  coniblnatlon  of  asphaltic  cement, 
sand,  and  carbonate  of  lime  mentioned  in  the 
ordinance  is  not  the  asphalt  mentioned  in  the 
resolution.  It  is  said  that  the  terms  are 
apparently  variant,  and  If  they  were  recon- 
cilable by  extraneous  evidence.  It  was  the 
duty  of  the  city  to  introduce  the  evidence  to 
reconcile  them.  On  the  contrary,  the  dty  Is 
entitled  to  judgment  unless  the  inconsistency 
complained  of  is  made  to  appear.  We  have 
no  judicial  knowledge  of  the  chemical  or  me- 
chanical composition  of  asphalt  Whether 
the  combination  mentioned  in  the  ordinance 
Is  the  asphalt  mentioned  in  the  resolution  Is 
a  question  of  fact,  as  to  which  the  objector 
has  the  burden  of  proving  his  contention.  It 
is  not  a  fact  of  common  knowledge  of  which 
a  court  can  take  judicial  notice.  The  provi- 
sion of  the  ordinance  that  one  of  the  ingre- 
dients of  the  concrete  shall  be  "torpedo  sand 
or  limestone  screenings  or  other  material 
equal  thereto  for  concrete  purposes"  does  not 
render  the  ordinance  uncertain,  or  give  an 
Improper  discretion  in  the  selection  of  ma- 
terial to  be  used.  In  Village  of  Oak  Park  v. 
Gait,  231  Hi.  365,  88  N.  B.  209,  a  paving  ordi- 


nance provided  that  the  wearing  surface 
should  be  "a  layer  of  re-pressed  brick,  either 
Metropolitan  Block  of  Canton,  Ohio,  or  brick 
equally  good  to  be  approved  by  the  board  of 
local  Improvements,"  and  the  same  objection 
made  here  was  overruled.  So  in  Jones  v. 
City  of  Chicago,  213  III.  92,  72  N.  E.  798, 
an  objection  that  the  language  of  the  ordi- 
nance "that  seven  parts  best  quality  of  bro- 
ken limestone,  or  other  stone  which  shall  be 
equal  In  quality  for  concrete  purposes,"  was 
indefinite  and  uncertain  was  held  to  be  of  no 
substantial  merit  It  is  proper  to  permit  a 
reasonable  selection  from  materials,  all  of 
which  are  adapted  to  the  oiBe  intended,  and 
to  refer  to  a  standard  of  quality  and  fitness 
to  which  the  material  shall  conforpi.  This 
provision  vests  no  Improper  discretion  In  the 
city  authorities,  for,  while  the  work  must  t>e 
done  under  their  supervision,  the '  question 
whether  the  Improvement  has  been  construct- 
ed substantially  in  conformity  with  the  or- 
dinance Is  finally  to  be  determined  by  the 
court  in  which  the  assessment  was  confirmed. 

The  estimate  contains  the  item  "construct- 
ing one  new  catch-basin,  at  $50."  The  ordi- 
nance provides  that  the  catch-basin  shall  l)e 
built  of  brick  on  a  two-inch  pine  plank  fioor, 
connected  with  the  sewer  by  a  nine-Inch  tile 
pipe  and  a  "Y"  branch  trapped  with  a  half 
trap,  and  provided  with  a  cast-iron  cover.  It 
is  objected  that  the  estimate  is  defective  be- 
cause It  mentions  none  of  these  items.  The 
estimate  states  that  It  includes  labor  and  ma- 
terials, and  contains  an  item  for  "adjusting 
of  sewers,  catch-basins  and  manholes,  $485." 
It  Is  not  necessary  for  the  estimate  to  set  out 
in  minute  detail  all  the  separate  items  of  ma- 
terial and  labor  which  go  into  the  improve- 
ment Only  the  substantial  component  ele- 
ments of  the  Improvement  are  required  to  be 
placed  In  separate  items.  Village  of  Oak 
Park  V.  Gait,  231  111.  482,  83  N.  E.  212; 
Chicago  &  Western  Indiana  Railroad  Co.  v. 
City  of  Chicago,  230  111.  9,  82  N.  E.  399.  The 
materials  composing  the  catch-basin  and  Its 
connection  with  the  sewer  are  Included  in 
the  estimate. 

The  judgment  Is  affirmed. 

Judgment  affirmed. 

cm  III.  9g> 
VILLAGE  OP  BAST  PEORIA  ▼,  LAEB 

ERIE  &  W.  R.  CO. 
(Supreme  Court  of  Illinois.    Dec  15,  1908.) 

Appeal  ano  B^bob  (§  753*)— Absiqnment  of 
Erbob— Failubk  to  Assign  Ebbob— Disins- 

BAL. 

An  assignment  of  errors  on  the  record 
stands  as  the  pleadings  in  the  Supreme  Court 
and  is  necessary,  and,  where  a  case  has  been 
submitted  for  final  decision  without  an  assign- 
ment of  errors  on  the  record,  the  appeal  will  be 
diamissed. 

[Bid.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3088 ;  Dec.  Dig.  S  753.*] 

Appeal  from  Circuit  Court,  Tazewell  Coun- 
ty; L.  D.  Puterbaugh,  Judge. 
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Action  by  the  Village  of  East  Peoria 
against  the  Lake  Brie  &  Weeftem  Railroad 
Oiinpany.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Dismissed. 

George  J.  Jocbem,  for  appellant  Stevens 
A  Horton  and  George  C.  Rider  (John  B. 
Cktckrum,  of  counsel),  for  appellee. 

PER  CURIAM.  This  Is  an  action  of  debt 
commenced  by  the  village  of  Bast  Peoria 
against  the  Lake  Erie  &  Western  Railroad 
Ckimpany  to  recover  a  penalty  for  a  failure 
to  comply  with  an  ordinance  alleged  to  be 
in  force  in  said  village  requiring  said  rail- 
road company  to  maintain  a  flagman  at 
certain  public  street  crossings  in  the  village 
of  East  Peoria.  A  judgment  was  rendered 
against  the  village,  and  it  has  prosecuted  an 
ajq;>eal  to  this  court. 

The  abstract  falls  to  show  any  assignment 
of  errors,  and  upon  an  examination  of  the 
record  we  are  unable  to  find  any  errors  as- 
signed thereon.  An  assignment  of  errors  up- 
on the  record  stands  as  the  pleadings  in 
this  court  and  Is  necessary,  and,  if  a  case 
has  been  submitted  for  a  final  decision  with- 
out an  assignment  of  errors  upon  the  record, 
the  appeal  will  be  dismissed,    ^tna  Life  Ins. 

00.  v.  Sanford,  197  III.  310,  64  N.  B.  377; 
Burrall  v.  American  Tdephone  &  Telegraph 
O).,  217  in.  189,  75  N.  B.  461. 

The  appeal  will  therefore  be  dismissed. 
Appeal  dismissed. 

<23T  III.  416) 

LEWIS  et  aL  v.  LEWIS  et  al. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  COTTBTS  (§  219*)— Affeixate  Jubibdiciion 

—How  DETEBinnED. 

The  questions  involved  In  the  Supreme 
Court,  as  wecting  its  jurisdiction,  are  determin- 
ed by  the  assignments  of  error  on  the  record. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  {  219.*] 

2.  coitbts  (8  219*)— apfku.atk  jubisdiction 
— Pabtition. 

The  Supreme  Court  has  no  jurisdiction  of 
an  appeal  in  partition,  where  the  assignments  of 
error  do  not  question  the  action  of  the  court  in 
determining  the  estates  of  the  parties,  but  re- 
late only  to  the  existence  or  adjustment  of  liens. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i  562;    Dec.  Dig.  S  219.*] 

3.  COUBTS  (8  219*)— APPELtAT*  JUBISDICTION. 

On  appeal  by  complainants  in  partition 
from  part  of  the  decree  subjecting  their  interest 
to  a  lien,  they  cannot  rely  upon  an  issue  made 
by  minor  defendants  involTing  a  freehold,  so  as 
to  show  appellate  jurisdiction  in  the  Supreme 
Conrt,  where  no  cross-errors  have  been  assigned 
in  behalf  of  the  minors,  and  no  reason  appears 
why  any  should  be  assigned;  the  decree  being 
final  in  the  minors'  favor  as  well  as  against 
them. 

[Eid.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S  562;   De&  Dig.  {  219.*] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty;  John  A.  Gray,  Judga 
BUI  by  N.  Mills  Lewis  and  others  against 


Jed   Lewis  and  others.     From  the  decree, 
complainants  appeal.    Appeal  transferred. 

The  appellants  filed  their  bill  for  the  par- 
tition of  the  real  estate  devised  by  the  will 
of  H.  M.  Lewis,  their  grandfather,  making 
all  the  other  devisees  under  the  will  parties 
defendant  Appellants  are  the  children  of 
Norvel  Lewis,  a  son  of  the  testator,  who 
died  before  the  making  of  the  wllL  The 
third  clause  of  the  will  directed  that,  after 
the  payment  of  the  testator's  debts  and  fu- 
neral expenses  and  a  legacy  of  $1,000  to  a 
daughter,  all  the  balance  of  his  property 
should  be  divided  into  seven  equal  parts, 
and  that  one  part  should  be  given  to  each  of 
bis  six  living  children  and  the  seventh  to 
the  heirs  of  his  deceased  son,  Norvel,  after 
deducting  therefrom  two  promissory  notes, 
one  for  $3,300,  dated  January  1,  1891,  the 
other  for  $1,200,  dated  May  1,  1884,  each 
bearing  6  per  cent  interest  It  is  averred 
that  the  note  for  $3,300  was  paid  liv.  full  by 
Norvel  Lewis  in  his  lifetime  to  H.  M.  Lewis, 
and  it  is  prayed  that  the  amount  thereof  be 
not  charged  against  the  share  of  the  com- 
plainants. After  a  hearing  upon  the  plead- 
ings and  evidence  a  decree  was  rendered  In 
accordance  with  the  prayer  of  the  bill,  ex- 
cept that  the  complainants'  Interest  was  sub- 
jected to  the  lien  of  the  note  for  $3,300.  The 
complainants  have  appealed  to  this  court, 
and  their  assignments  of  error  question  the 
action  of  the  circuit  court  only  in  so  far  as 
It  subjects  their  Interest  to  the  lien  of  the 
$3,300  note. 

Brown  &  Soule,  for  appellanta  Hanley 
&  Cox  (H.  B.  Safford,  guardian  ad  litem), 
for  appellees. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  appeal  should  have  been  taken  to  the 
AiH>ellate  Court.  No  freehold  Is  Involved, 
and  no  other  ground  appears  for  an  appeal 
to  this  court  A  freehold  was  involved  in 
the  decree  of  partition,  but  no  complaint  is 
made  of  the  disposition  of  the  freehold  by 
the  circuit  court  All  parties  are  satisfied 
with  that  part  of  the  decree,  and,  in  fact,  it 
is  In  that  respect  precisely  the  decree  that 
the'  appellants  prayed  for.  It  is  only  the 
action  of  the  court  in  regard  to  the  $3,300 
note  that  is  complained  of,  and  the  relief 
sought  by  this  appeal  Is  not  to  affect  the 
decree  in  regard  to  the  estate  of  any  of  the 
parties,  but  merely  to  relieve  the  complain- 
ants' estate  from  a  ll«i  for  the  payment  of 
money. 

The  questions  Involved  In  this  court  are 
determined  by  the  assignment  of  error  on 
the  record,  and  this  court  has  not  jurisdic- 
tion of  an  appeal  in  a  partition  suit  where 
the  assignments  of  error  do  not  question  the 
action  of  the  court  in  determining  the  es- 
tates of  the  parties  In  the  land,  but  relate 
only  to  the  existence  or  adjustment  of  liens. 


•For  other  case*  see  same  topic  and  section  NUMBER  In  Dec.  *  Am.  Digs.  1907  to  date,  &  Reporter  Indexes 


Digitized  by 


Google 


636 


86  KORTHBASTDRN  BEPORTBB. 


OU. 


Hutchinson  r.  Spoehr,  221  111.  812,  T7  N.  H. 
680;  MlUer  t.  Kensll,  223  111.  201.  79  N.  B. 
24;  Fread  t.  Fread,  165  111.  228,  46  N.  B. 
208;  Fields  t.  Coker,  161  111.  186,  43  N.  B. 
616;  Malaer  t.  Hudgens,  130  111.  225,  22 
N.  B.  8S5. 

Two  Of  the  defendants  to  the  bill  were 
minors,  defending  by  a  guardian  ad  litem, 
and  filed  a  formal  answer  calling  for  strict 
proof  of  the  bill,  and  it  Is  said  that  a  free- 
bold  Is  involyed  In  the  Issue  thus  made.  A 
freehold  was  Involved  in  this  Issue,  but  no 
cross-errors  have  been  assigned  In  behalf  of 
the  minors,  and  no  reason  appears  why  any 
cross-errors  should  be  assigned.  The  decree 
la  final  In  favor  of  the  minors  as  well  as 
against  them,  and  appellants  liave  no  right 
to  Insist  upon  the  assignment  of  errors  on 
the  part  of  the  minors  upon  a  decree  which 
apparently  is  favorable  to  them. 

The  appeal  will  be  transferred  to  the  Ap- 
pellate Court  for  the  Second  district 

Appeal  transferred. 


(237  m.  148) 

DRAINAGE  COM'RS  OF  DIST.  NO.  8  IN 
TOWN  OF  GARWOOD  v.  KNOX. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  Ehiitkrt  Domain  (§  63*)— Compensation— 
Taking  Propebtt  as  Obound  fob  Compen- 
BATioN— "Takiho  or  Fbopbbtt  fob  Publio 
Use." 

The  right  to  enter  upon  land  to  lay  and 
maintain  a  tile  drain  is  a  "taking  of  property 
for  public  use,"  within  the  constitutional  provi- 
sion requiring  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent,  Dig.  J  161 ;   Dec.  Dig.  S  63.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6852-6868,  7813.] 

2.  BMimsNT  Domain  (S  126*)— Compensation 
— BxTBRT  or  Right  Taken. 

Where  the  drainage  commissioners  con- 
demned a  strip  31  feet  In  width,  the  fact  that 
the  drain  occupied  but  two  feet  of  the  strip,  and 
that  the  owner  cultivated  the  rest,  did  not  ren- 
der the  taking  any  the  leas  a  taking  of  the  en- 
tire strip  as  far  as  the  assessment  of  damages 
was  concerned. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  126.*] 

3.  PboPEBTT   (f    1*)— "PbOPBBTT  in    liARD"— 

Natdbb  of  Right. 

"Property  in  land"  is  the  right  of  user,  dis- 
position, and  dominion  over  it  to  the  exclusion 
of  ail  others. 

[Bd.  Note. — ^For  other  cases,  see  Property, 
Cent  Dig.  1 1 ;  Dec.  Dig.  i  1.*] 

4.  Eminent  Domain  ({  81*)— Compensation 
—Taking  Pbopebtt— "Pbopebty." 

The  term  "property,"  as  used  in  the  con- 
stitutional provision  requiring  compensation  for 
a  taking  thereof,  means  the  light  to  use,  di.<ii>ose 
of,  and  have  dominion  over,  property  to  the  ex- 
dttsion  of  ail  others. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main, Dec  Dig.  {  81.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5693-5728;  vol.  8,  pp.  7768-7770.] 


6.  Eminent  Domain  (J  118*)— Compensation 
-"Taking  of  Pbopebtt"— Appbopbiation 
of  Additional  Use— Occdpation  bt  Teix- 
FBONE  Pole. 

The  imposition  of  an  additional  burden  on 
property  already  taken  for  public  use.  as  the 
erection  of  a  telephone  pole,  is  a  "taking  of 
property"  within  the  constitutional  meaning  of 
that  term. 

[Ed.  Note.— For  other  cases,  see  Eminent  D<y 
main.  Cent  Dig.  {  303 ;   Dec.  Dig.  t  118.*] 

6.  Eminent  Domain  (|  126*)— Compensation 
— Measubx— Necessitt  of  Fcix  Compensa- 
tion. 

The  nature  and  extent  of  the  interest  taken 
by  condemnation  must  be  considered  in  estimat- 
ing the  amount  of  compensation;  and,  where 
the  owner  retained  the  right  to  use  a  part  of  a 
strip  taken  for  laying  a  drain,  his  measure  of 
damages  would  not  be  the  full  market  value. 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  {  126.*] 

7.  New  Tbial  ({  144*)— Gboundb— MisooN* 
DUCT  OF  Dependant. 

In  proceedings  to  assess  compensation  for 
land  taken  for  drainage  purposes,  where  peti- 
tioners filed  two  aflSdavits  that  defendant  talked 
to  a  juror  during  the  trial  about  the  case,  affi- 
davits made  by  defendant  and  the  juror  that 
they  did  not  talk  about  the  case,  and  that  the 
juror  had  no  personal  acquaintance  with  the 
defendant  were  sufficient  to  negative  any  im- 
proper conduct  by  defendant  requiring  a  new 
trial. 

[Bd.  Note.- For  other  cases,  see  New  Trial, 
Cent  Dig.  {  298 ;  Dec  Dig.  §  144.*] 

8.  New  Tbial  (J  49*)  —  Oboundb  —  Conduct 
Affecting  Jubobs— Pabtt  and  Attobney. 

While  the  jurors  in  drainage  proceedings 
were  going  to  view  the  land,  in  company  with 
petitioners'  attorney  and  defendant,  a  juror  sug- 
gested that  somebody  furnish  Cigars,  and  de- 
fendant who  was  in  the  habit  of  smoking,  of- 
fered some  cigars  he  had  In  bis  pocket  which 
some  of  the  jurors  took,  and  petitioners'  attor- 
ney gave  some  of  them  peanuts  which  he  had  in 
his  pocket  The  conduct  of  neither  imrty  was 
sufficient  to  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  97-09;   Dec.  Dig.  J  49.*] 

9.  Pleading  (S  433*)— Aideb  of  Defects  bt 
Vebdict— Defects  in  CBOsa-PmrrriON. 

In  proceedings  to  ascertain  the  compensa- 
tion to  be  paid  for  laying  a  drain  across  defend- 
ant's land,  though  defendant's  cross-petition  for 
damages  to  the  land  not  taken  only  descrilied 
the  land  as  a  farm  of  115  acres,  across  whidi 
the  drain  was  laid,  and  claimed  damages  for  a 
probable  interference  with  his  existing  drain 
system,  any  formal  defect  for  want  of  certainty 
was  cured  by  the  verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  «§  1467,  1468;   Dec  Dig.  |  433.*r 

Appeal  from  Circuit  Court,  VermllioD 
County;  J.  W.  Craig,  Judge. 

Proceedings  by  the  Drainage  Commission- 
ers of  District  No.  8  In  Town  of  Oakwood 
against  Charles  Knox.  From  a  judgment  for 
defendant,  the  commissioners  appealed.  Af- 
firmed. 

Rearick  &  Meeks,  for  appellants.  Walter 
V.  Dysert,  for  appellee. 

CARTWRIGHT,  a  J.  The  drainage  com- 
missioners of  drainage  district  No.  8  In  the 
town  of  Oakwood,  In  Vermilion  county,  ap- 
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pellants,  filed  their  petition  In  the  county 
court  o(  said  connty  to  ascertain  the  com- 
pensation to  be  paid  to  Charles  Bjiox,  ap- 
pellee, for  the  laying  and  maintenance  of 
an  18-inCh  drain  tile  across  his  farm  upon  a 
strip  of  land  of  the  width  of  60  feet,  being 
30  feet  on  each  side  of  the  center  line  of  the 
ditch  In  which  the  tile  was  to  be  laid,  with 
the  right  to  pasS  over  said  strip  of  land  for 
the  construction,  repair  and  maintenance  of 
the  tile  drain.  The  defendant  filed  a  cross- 
petition,  alleging  that  the  proposed  tile  drain 
and  right  of  way  would  cross  a  farm  owned 
by  him  containing  115  acres;  that  the  cen- 
ter line  of  the  proposed  right  of  way  follow- 
ed the  center  of  an  open  ditch  10  feet  wide 
and  10  feet  deep  made  by  him  across  the 
farm;  that  bis  farm  was  drained  by  about 
15  car  loads  of  lateral  tile,  laid  8  rods  apart, 
emptying  into  the  ditch  2  feet  above  the  bot- 
tom,, and  that  his  system  of  drainage  would 
be  injuriously  affected  and  his  farm  damag- 
ed by  the  taking  and  use  of  the  strip  for  the 
tile  drain.  A  change  of  venue  was  taken  to 
the  circuit  court,  where  the  cause  was  tried, 
and  the  Jury  returned  a  verdict  fixing  the 
compensation  to  be  paid  for  the  property  tak- 
en at  $12.50  and  the  damage  to  the  rest  of 
the  farm  at  $487.50.  The  defendant  remit- 
ted $200  from  the  amount  allowed  for  dam- 
ages, and  the  court,  after  overruling  motions 
for  a  new  trial  and  in  arrest  of  Judgment, 
entered  Judgment  for  $12.50  for  land  taken, 
and  $287.60  for  damages  to  land  not  taken. 
From  that  Judgment  the  commissioners  ap- 
pealed. 

It  is  first  contended  that  the  court  erred 
in  refusing  to  grant  a  new  trial  on  the 
ground  that  the  damages  allowed  were  exces- 
sive and  contrary  to  the  weight  of  the  evi- 
dence. At  the  opening  of  the  trial  It  was 
stipulated  that  the  width  of  the  right  of  way 
should  be  cut  down  to  81  feet,  of  which  1 
foot  was  to  be  south  of  the  center  line  of 
the  tile  ditch,  and  30  feet  on  the  north  side, 
and  the  petition  contained  a  statement  that 
the  defendant  was  to  have  the  full  use  of 
the  land  for  the  purpose  of  raising  crops,  do- 
ing no  injury  to  the  drain,  and  the  peti- 
tioners would  claim  no  further  rights  than 
should  be  necessary  for  the  construction,  re- 
pair, and  maintenance  of  the  tile  drain.  The 
cause  was  not  tried  upon  the  correct  theory 
as  to  what  constituted  a  taking  of  defend- 
ant's property,  and  it  is  evident  that  the 
amount  allowed  by  the  Jury  as  damages  con- 
sisted mainly  of  compensation  for  property 
taken,  but  the  verdict  as  reduced  by  the  re- 
mittitur was  not  excessive  or  contrary  to 
the  evidence.  The  witnesses  for  the  petl- 
Qoners  were  examined  on  the  theory  that 
the  land  taken  consisted  of  only  a  strip  of 
ground  2  feet  wide  in  the  bottom  of  the  ex- 
isting ditch  in  which  the  tile  was  to  be  laid, 
and  they  fixed  the  fair  cash  value  of  that 
strip  at  a  fraction  of  an  acre,  estimating  the 
farm  at  alx»ut  $100  per  acre.  They  were  ex- 
amined with  reference  to  the  remainder  of 


the  31  feet  as  though  it  were  a  question  of 
damage  to  land  not  taken,  and  said  that  the 
market  value  of  the  strip  would  not  be  de- 
preciated at  ail.  The  court,  in  the  instruc- 
tions giv«t  for  the  petitioners,  directed  the 
Jury  to  fix  the  fair  cash  market  value  of  a 
2-foot  strip,  and  as  to  the  remainder  of  the 
31  feet,  gave  the  Jury  to  understand  that 
they  were  to  allow,  or  not  allow,  damages 
accordingly  as  they  should  believe,  from  the 
evidence,  that  it  would  be,  or  would  not  be, 
depreciated  In  market  value.  As  a  question 
of  law  the  whole  31  feet  was  proposed  to  be 
taken.  The  right  to  enter  upon  land  per- 
manently for  the  purpose  of  laying,  main- 
taining, and  repairing  a  line  of  tile  is  a  tak- 
ing of  property  within  the  meaning  of  the 
constitutional  provision  requiring  compen- 
sation for  property  taken  for  public  use. 
Property  need  not  be  taken  In  the  literal 
sense  in  order  to  entitle  the  owner  to  com- 
pensation for  property  taken,  and,  In  fact, 
the  right  acquired  is  ordinarily  a  mere  ease- 
ment. The  owner  haS'  the  same  amount  of 
land  as  before,  but  the  easement  acquired 
for  the  public  use  is  a  material  and  perma- 
nent Interruption  in  the  use  of  the  land, 
which  is  the  taking  of  property.  Property 
in  land  is  the  right  of  user  and  disposition 
and  dominion  to  the  exclusion  of  all  others, 
and  that  is  the  sense  In  which  it  is  used 
in  the  Constitution.  Rigney  v.  City  of  Chi- 
cago, 102  III.  64;  Illinois  Central  Railroad 
Oo.  v.  Commissioners  of  Highways,  161  111. 
247,  48  N.  B.  1100.  The  property  taken  may 
Itself  be  no  more  than  an  easement,  as  when 
a  street  or  highway  is'iextended  across  the 
right  of  way  of  a  railroad,  or  there  is  a 
physical  interference  with  a  private  ease- 
ment. Metropolitan  West  Side  Elevated 
Railroad  Co.  v.  Springer,  171  111.  170,  49  N. 
E.  416.  Property  may  be  already  devoted  to 
a  public  use,  but  an  additional  burden,  such 
as  the  erection  of  a  telegraph  line.  Is  the 
taking  of  the  property.  Postal  Telegraph- 
Cable  Co.  V.  Eaton,  170  111.  618,  49  N.  E, 
365,  39  L.  R.  A.  722,  62  Am.  St  Rep.  390. 
Of  course,  the  nature  and  extent  of  the  in- 
terest acquired  by  the  condemnation  is  to 
be  considered  in  estimating  the  compensation 
to  be  paid  to  the  owner,  but  that  does  not 
affect  the  question  whether  the  property  is 
taken  or  not  In  some  cases,  such  as  rail- 
road right  of  way,  the  right  acquired  by 
the  petitioner  is  practically  exclusive,  and 
the  naked  title  which  is  left  in  the  owner  is 
for  all  practical  purposes  of  no  value.  In 
such  cases  the  damages  must  t>e  assessed 
at  the  f  till  market  value  of  the  land.  In  any 
case  the  owner  is  entitled  to  be  paid  for  such 
rights  of  use  and  enjoyment  of  his  laud  as 
are  taken  from  him;  and,  inasmuch  as  the 
defendant  retains  substantial  rights  in  the 
strip  of  land,  the  measure  of  damages  would 
not  be  the  full  market  value.  But  it  was 
not  a  case  of  damage,  but  of  taking.  The 
testimony  of  witnesses  for  the  petitioners 
that  the  defendant  was  deprived  of  no  right 
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of  any  -valne  In  a  atrip  of  land  1,402  feet 
long  across  his  farm  was  clearly  wrong. 
The  defendant's  witnesses  fixed  the  damage 
at  from  $S00  to  $1,000,  but  they  also  counted 
the  entry  npon  the  strip  of  land  and  the  ase 
of  It  as  damages.  There  was  also  evidence 
toidlng  to  prove  that  the  presrait  drainage 
system  of  the  farm  might  be  Interfered 
with,  and  there  might  be  other  damage  to 
the  farm.  The  petitioners  cannot  complain 
of  the  manner  in  which  the  case  was  tried 
and  the  consequent  confusion  as  between 
compensation  and  damage,  but  It  is  quite 
dear  that  the  amount  of  the  Judgment,  con- 
sidered as  a  whole,  for  both  compensation 
and  damage,  was  not  excessive. 

It  is  next  insisted  that  the  court  ought  to 
have  awarded  a  new  trial  on  account  of  the 
conduct  of  the  defendant  Two  affidavits 
were  filed  by  the  petitioners  stating  that  dur- 
ing the  trial  the  defendant  was  seen  talking 
to  one  of  the  jurors,  and  one  affidavit  stated 
that  they  were  talking  about  the  case.  The 
defendant  and  the  juror  made  affidavits  that 
they  did  not  talk  about  the  case,  that  the 
def«idant  did  not  talk  about  it,  or  attempt 
to  do  so,  and  that  the  jnror  bad  no  personal 
acquaintance  with  the  defendant  These  af- 
fidavits were  entirely  sufficient  to  absolve 
the  defendant  from  any  charge  of  improper 
conduct  with  that  juror.  Affidavits  were 
also  filed  alleging  that  the  defendant  had 
treated  the  jury  to  cigars.  It  appeared  from 
the  affidavits  presented  by  the  parties  that, 
when  the  jury  were  sent  by  the  court  to 
view  the  premises  in  charge  of  a  baillft,  they 
made  the  trip  on  an  Intemrban  car,  and  were 
accompanied  by  the  attorney  for  the  peti- 
tioners and  by  the  defendant;  that  while  on 
the  way  one  of  the  jurors  suggested  that 
somebody  ought  to  furnish  cigars  for  the 
crowd;  that  defendant,  who  was  in  the  hab- 
it of  smoking,  said  that  he  had  some  in  bis 
pocket  and  they  were  welcome  to  them  if 
they  wanted  to  smoke;  that  some  of  the  ju- 
rors took  cigars,  and  others  did  not;  and 
that  the  attorney  for  the  petitioners  gave 
to  members  of  the  jury  peanuts  which  he  had 
in  bis  pocket  When  the  motion  for  a  new 
trial  was  being  argued,  the  attorney  stated 
that  if  the  court  deemed  it  material,  be 
would  file  an  affidavit  denying  any  improper 
conduct  on  his  part,  but  the  court  regarded 
it  as  unnecessary,  and  Ignored  all  the  diarg- 
es  in  reference  to  improper  conduct  on  the 
part  of  either  side.  The  court  did  not  err 
In  so  doing.  The  cigars  and  peanuts  must 
be  placed  in  the  same  class,  and  whether 
one  or  the  other  would  prove  more  alluring, 
or  have  a  greater  effect  in  enticing  a  juror 
to  the  side  of  the  tempter,  we  are  unable 
to  say.  We  do  not  think  that  the  conduct 
of  either  party  would  cause  a  juror  to  de- 
viate from  the  path  of  rectitude  or  influence 
his  verdict 

The  court  overmled  the  motion  of  the  pe- 


titioners in  arrest  of  Judgment  which  was 
based  on  the  alleged  insufficiency  of  the 
cross-petition  In  falling  to  describe  defend- 
ant's farm  with  certainty  or  to  expressly 
aver  the  supposed  damages  to  the  remainder 
of  the  farm  not  taken.  The  farm  was  not 
described  by  government  description,  but 
merely  as  a  farm  of  115  acres  owned  by  the 
defendant,  across  which  the  tile  was  to  be 
laid.  It  set  forth  elements  of  damage  to 
the  farm  by  a  probable  Interference  with  the 
existing  system  of  drainage,  and  also  npon 
the  theory  that  the  open  ditch  would  be  less 
effective  in  carrying  water  from  low  lands 
to  the  east  Any  formal  defect  as  to  de- 
scription or  lack  of  certainty  was  cured  by 
verdict  Chicago  &  Alton  Railroad  Oo.  T. 
CHausen,  173  ni.  100,  SO  N.  a  6S0. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 

on  iiL  lUL) 
LANDBBRO  T.  CITI  Of  CHICAGO  et  sL 

(Snpreme  Court  of  Illinois.    Dec.  16,  1908.) 

1.  CoNerrirnnowAi,  Law  (|  88*)— Right  to 
Choosb  Occupatiow. 

A  citlsen  has  a  right  to  paisoe  any  lawful 
avocation  which  he  may  choose,  subject  only  to 
the  restrictions  necessary  for  public  health,  moF- 
alB,  safety,  and  welfare  of  the  people. 

[Ed.  Note. — For  other  cases,  see  Constitotion- 
al  Law,  Cent  Dig.  H  164,  16S;  Dec.  Dig.  { 
88.»] 

2.  MumOIFAI.  COBPOKATIONB  ({ 607*)— Pouoi 
Powia— RxicovAi.  ANO  DiBFOsrnoN  or  Rsr- 

USK. 

The  collection,  shipping,  and  sale  of  mannre 
is  a  business  which  is  legitimate,  but  which 
might  be  conducted  In  such  a  manner  as  to  be 
offensive  and  injurious  to  the  public  health; 
and  it  la  therefore  a  proper  subject  for  mnnio- 
ipal  regulation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coroorations,  Cent  Dig.  i  1326;  Dec.  Dig.  | 
607.*] 

3.  MumoIPAI.  COBPOBATIONB  ({  69*)  — Oov- 
BBNICERTAI.  POWEBS  —  POWKBS  AICD  FuiTO- 
TI0N8  IN  OenEBAI.. 

Munidpal  corporations  may  exercise  sndi 
powers  as  are  expressly  conferred  upon  them, 
and  such  as  are  necessary  to  carry  into  effect 
those  expressly  delegated. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  149;  Dec.  Dig.  | 
59.*] 

4.  CoNSTiTtrnoifAi,  Law  (i  70*)— Distribu- 

TIOK  or  OOVEBNHKNTAL   POWEBS— JCDICIAI. 

POWEBS— EKTCBOACEHENT  ON  Leoislatube. 
if  the  Legislature  authorizes  the  passage 
by  a  municipality  of  an  ordinance  requiring  or 
prohibiting  the  doing  of  a  specified  thing,  the 
judicial  department  cannot  set  It  aside  as  un- 
reasonable, but  the  courts  will  assume  that 
the  legislative  intent  is  that  power  given  shall 
be  exercised  in  a  reasonable  manner,  and  the 
courts  can  only  declare  such  ordinance  void  if  it 
is  in  conflict  with  the  Constitotlon,  but,  where 
the  authority  Is  not  expressly  given,  it  is  the 
duty  of  the  courts  to  determine  whether  the 
general  authority  is  reasonably  exercised. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  129,  131;  Dec.  Dig.  I 
70.*] 
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8.  MuHioiFAZ.  OoBPOBATioira  ({   625*)— Po- 
UCB  PowK»— Rkkovai.  and  DisposrnoR  or 

RXFUBK. 

Under  a  charter  provision  conferring  upon 
tlie  city  conncil  the  power  to  do  all  acts  and 
make  all  resulationa  necessary  or  expedient  for 
.  the  promotion  of  hiealth  or  the  suppression  of 
disease,  the  conncil  is  not  authorized  to  pass 
an  ordinance  giving  the  exclusive  right  to  a 
person  selected  by  a  commissioner  of  health  to 
ship  mannre  from  the  city  from  stations  desig- 
nated by  him,  as  such  ordmance  is  an  unreason- 
able exercise  of  a  power  given  by  the  charter. 

lEd.  Note.— For  other  cases,  see  Mnnicii>al 
Corporations,  Dec.  Dig.  f  625.*] 

Appeal  from  Circolt  Court,  Cook  County; 
0.  M.  Walker,  Judge. 

Action  tor  Christ  Landberg  to  enjoin  the 
City  of  Chicago  and  others  from  enforcing 
an  ordinance.  From  a  Judgment  overruling 
a  demurrer  to  the  bUl,  defendants  appeal 
AfDrmed.    . 

Edward  J.  Brundage,  Corp,  Counsel,  Clar^ 
ence  N.  Board,  George  M.  Bagby,  and  Emil 
G.  Welten,  for  appellants.  James  Tumock 
and  Robert  Redfleld  (Tolman,  Bedfleld  & 
Sexton,  of  counsel),  for  appellea 

CARTWRI6HT,  C.  J.  The  circuit  court 
of  Cook  county  overruled  the  demurrer  of 
the  city  of  Chicago  and  its  mayor  and  com- 
missioner of  health,  the  appellants,  to  the 
bUl  In  equity  of  Christ  Landberg,  the  appel- 
lee^ for  an  injunction  against  the  enforce- 
ment of  an  ordinance  establishing  stations 
for  shipping  manure  from  said  city,  and  giv- 
ing the  exclusive  privilege  of  engaging  In 
that  buslnen  to  any  bidder  whom  the  mayor 
and  commissioner  of  health  might  choose  to 
contract  with.  The  defendants  stood  by 
their  demurrer,  and  the  court  entered  a  de- 
cree in  accordance  with  the  prayer  of  ttie 
bill.  The  defendants  prayed  an  appeal,  and 
the  court  certified  that  the  validity  of  a  mu- 
nicipal ordinance  was  Involved  and  the  pub- 
lic Interest  required  that  the  case  be  taken 
directly  to  this  court  The  appeal  was  al- 
lowed, and  the  record  certified  to  this  court 

The  material  facts  alleged  in  the  bOl  and 
admitted  by  the  demurrer  are  as  follows: 
The  complaint  was  engaged  In  the  business 
of  shipping  manure  from  the  dty  of  Chicago 
from  certain  fixed  places  or  stations  on  0 
different  railroads,  and  had  been  so  engaged 
for  about  7  years,  loading  and  shipping  an 
average  of  40  cars  per  week.  He  had  con- 
tracts with  numerous  iwrsons  and  corpora- 
tions, by  which  he  was  bound  to  remove,  and 
did  remove,  from  their  premises  daily  all 
the  mannre  that  had  accumulated.  He  had 
compiled  with  all  ordinances  of  the  city,  reg- 
nlatlons  of  the  department  of  health,  and 
orders  of  the  commissioner  of  health  per- 
taining to  the  conduct  of  fals  business  and 
maintained  the  same  in  a  sanitary  condition, 
and  never  failed  to  have  manure  removed 
within  the  time  required  by  the  ordinances^ 
rules,  and  orders  of  the  d^  and  health  de- 


partment On  April  13,  1008,  the  dty  coun- 
cil passed  the  ordinance  In  question,  provid- 
ing that  the  commissioner  of  health  Bhooid 
designate  a  requisite  number  of  stations  In 
the  dty,  adjoining  some  railway  or  water- 
way, for  the  purpose  of  receiving  and  ship- 
ping manure  which  might  be  deposited  at 
such  stations.  The  ordinance  divided  the 
city  into  three  divisions  for  the  purposes  of 
the  ordinance,  and  authorized  the  commis- 
sioner to  advertise  for  and  receive  bids  for 
the  exclusive  privilege  of  establishing  and 
maintaining  such  stations  and  shipping  or 
removing  manure  therefrom.  The  bids  were 
to  be  made  separately  for  each  division  and 
accompanied  by  a  certified  check  for  $200  to 
secure  the  making  of  a  contract  aud  the 
commissioner  was  authorized,  with  the  ap- 
proval of  the  mayor,  to  enter  into  a  contract 
with  some  reliable  and  responsible  bidder, 
giving  him  the  exclusive  right  to  remove 
manure  from  such  stations,  saving  to  the 
owners  of  domestic  animals  the  right  to  haul 
manure  accumulating  on  their  premises  to 
a  point  beyond  the  limits  of  the  dty,  or  to 
gardens,  farms,  or  lawns  within  the  dty,  for 
fertilizing  purposes,  subject  to  rules  and  reg< 
nlatlons  to  be  made  by  the  commissioner. 
The  ordinance  made  It  unlawful  for  any  per- 
son, firm,  or  corporation,  other  than  the  par- 
ty to  whom  the  commissioner  should  choose 
to  award  the  contract  to  use  any  of  the  sta- 
tions, and  It  would  effectually  prevent  any 
other  person  from  engaging  In  the  business 
of  shipping  manure,  destroy  complainant's 
business,  and  compel  him  to  violate  his  con- 
tracts. 

A  citizen  has  a  ri^t  to  pursue  any  lawful 
avocation  wtilch  he  may  dioose^  subject  only 
to  such  restrictions  as  are  necessary  for  the 
protection  of  the  public  health,  morals,  safe- 
ty, and  welfare.  City  of  Chicago  v.  Netcher, 
183  IlL  104,  55  N.  B.  707,  48  li.  K.  A.  261,  75 
Am.  St  Rep.  83.  To  the  farmer  manure  is  a 
valuable  commodity,  and  the  collection,  ship- 
ping, and  sale  of  It  U  a  perfectly  legitimate 
business.  In  which  the  complainant  was  en- 
gaged, shipping  about  40  car  loads  weekly 
from  the  dty  to  the  country.  It  Is  a  busi- 
ness, however,  which  might  be  conducted  In 
such  a  manner  as  to  be  (tensive  and  In- 
jurious to  the  public  health,  and  it  Is  there- 
fore a  proper  subject  for  municipal  regula- 
tion. Munldpal  corporations  may  exercise 
such  powers  as  are  expressly  conferred  upon 
them  and  such  as  are  necessary  to  carry  in- 
to effect  those  expressly  delegated;  and  the 
particular  provision  of  the  dty  charter  under 
wliich  It  Is  thought  the  ordinance  ought  to 
be  sustained  Is  tliat  wtilch  gives  the  dty 
council  power  to  do  all  acts  and  make  all 
regulations  wMdi  may  be  necessary  or  ex- 
pedient for  the  promotion  of  health  or  the 
suppression  of  disease.  The  cliarter  spedfles 
a  number  of  things  which  tlie  dty  may  do 
with  the  same  general  object  In  view,  such 
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as  declaring  what  ahall  be  a  nuisance  and 
abating  It,  directing  the  location  of  build- 
ings or  business  which  are  or  may  be  offen- 
sive, and  compelling  the  cleansing  of  un- 
wholesome or  nauseous  places,  but  there  is 
no  provlBlon  for  doing  the  specific  thing  at- 
tempted by  this  ordinance.  If  the  legislative 
branch  of  the  state  government  authorizes 
the  passage  by  a  municipality  of  an  ordi- 
nance of  a  particular  kind,  requiring  or  pro- 
hibiting the  doing  of  a  specific  thing,  the  Ju- 
dicial department  cannot  declare  it  unrea- 
sonable and  on  that  ground  set  it  aside,  since 
such  action  would  be  a  substitution  of  judi- 
cial judgment  as  to  reasonableness  for  the 
legislative  judgment  on  the  same  subject, 
and  would  be  an  encroachment  upon  the 
legislative  power;  but,  If  a  general  power 
is  given  to  a  municipal  corporation  to  act  on 
a  particular  subject,  the  courts  assume  that 
the  legislative  intent  is  that  the  power  shall 
be  exercised  In  a  reasonable  manner.  If  the 
Legislature  expressly  authorizes  the  doing 
of  a  certain  thing  or  the  passage  of  an  ordi- 
nance of  a  certain  character,  the  courts  can 
only  declare  it  void  if  it  la  in  conflict  with 
the  will  of  the  people  as  expressed  in  the 
Constitution,  but,  where  the  authority  Is  not 
expressly  given.  It  is  the  duty  of  the  courts 
to  determine  whether  the  general  authority 
la  reasonably  exercised.  The  powers  of  mu- 
nicipal corporations  are  conferred  for  the 
benefit  of  the  entire  body  of  the  inhabitants, 
and  ordinances  passed  under  a  general  pow- 
er must  be  reasonable,  and  not  vexatious,  un- 
equal, or  oppressive.  Oity  of  Chicago  t. 
Bumpff,  45  111.  90,  92  Am.  Dec.  196.  The  re- 
moving of  manure  from  the  city  and  the 
sanitary  handling  and  proper  care  of  the 
same  while  at  shipping  stations  within  the 
city  have  a  substantial  relation  to  the  pro- 
motion of  health  and  suppression  of  disease. 
Accumulatl<»i8  of  manure  may  be  fairly  re- 
garded as  inimical  to  the  public  health,  and 
no  doubt  the  city  may  require  the  removal 
of  the  same,  regulate  the  conduct  of  the 
business,  prescribe  penalties  for  the  infrac- 
tion of  reascmable  rules  and  regulations,  re- 
quire a  license  of  persons  proposing  to  en- 
gage in  the  business,  and  compel  them  to 
give  adequate  security  for  the  observance  of 
the  ordinances  and  regulations  of  the  city. 
It  would  subserve  the  health  of  the  commu- 
nity to  compel  the  removal  of  all  manure 
within  a  specified  time,  to  establish  shipping 
stations  at  suitable  places  convenient  to  rail- 
way or  water  transportation,  to  require  se- 
curity for  obeying  all  proper  regulations, 
and  to  require  the  removal  of  the  manure 
from  the  shipping  stations  within  a  limited 
time;  but  the  provision  for  an  exclusive 
privilege  to  one  person  upon  bis  paying  the 
amount  bid  therefor  has  no  relation  what- 


ever to  the  authority  conferred  upon  the  dty. 
The  grant  of  a  monoiMly  having  no  legiti- 
mate relation  to  the  purpose  to  be  accom- 
plished by  an  ordinance  Is  offensive,  and  ren- 
ders an  ordinance  unequal  and  unreasonable 
as  between  citizens. 

There  have  been  a  number  of  cases  where 
the  grant  of  a  monopoly  for  the  removal  of 
garbage,  dead  animals,  or  other  substances 
constituting  a  menace  to  public  health  have 
been  sustained ;  but  ordinances  were  express- 
ly authorized  by  the  charter  of  the  dty  or 
the  monopoly  was  essential  to  accomplish 
the  Intended  purpose.  In  Walker  v.  Jame- 
son, 140  Ind.  691,  37  N.  B.  402,  39  N.  E.  869, 
28  L.  R.  A.  679,  49  Am.  St  Rep.  222,  a- con- 
tract of  the  dty  of  Indianapolis  dothed  the 
contractor  with  the  exclusive  right  and  ob- 
ligation to  remove  the  garbage  fnnn  the 
premises  of  all  persons  in  said  dty,  and  to 
transport  the  same  through  the  streets  there- 
of to  the  crematory.  The  contract  fixed  the 
price  for  removal  of  garbage,  and  permitted 
the  contractor  to  collect  the  same  ttom  the 
householder,  and  the  question  whether  the 
contract  was  valid  arose  between  a  property 
owner  and  the  contrador.  It  was  expressly 
authorized  by  the  charter.  In  Smiley  v.  Mo- 
Donald,  42  Neb.  5,  60  N.  W.  366,  27  L.  B.  A. 
640,  47  Am.  St  Bep.  684,  the  suit  was  by  a. 
citizen  and  taxpayer  of  the  city  of  Omaha  to 
restrain  the  defendant  from  proceeding  un- 
der a  contract  with  the  dty  providing  fo; 
the  removal  of  garbage,  offal,  night  sdl,  dead 
animals,  etc.,  from  the  dty,  and  the  con- 
tract was  within  the  strict  letter  of  the  dty 
charter.  The  same  is  true  of  the  Slangbter^ 
house  Case,  16  Wall.  36,  21  L.  Bd.  894,  as 
was  pointed  out  in  Hnesing  v.  City  of  Bode 
Island,  128  111.  465,  21  N.  B.  558,  15  Am.  St 
Rep.  129.  Cases  of  that  character  do  not  In- 
volve the  question  with  which  we  are  con- 
cerned in  this  case.  The  question  here  la 
whether  an  ordinance  granting  an  exclusive 
privilege  to  some  contractor  who  will  pay 
for  it  with  the  dfed  of  destroying  the  com- 
plainant's legitimate  business,  is  reasonable. 
To  hold  It  unreasonable  does  not  impair  the 
power  of  the  city  of  Chicago  in  any  respect 
to  perform  all  its  legitimate  functions  for 
the  preservation  of  the  public  health,  all  of 
which  may  be  performed  without  unreason- 
ably interfering  with  individual  rights. 

Without  considering  other  questions  ar- 
gued by  counsel,  we  must  hold  the  ordinanctt 
void,  as  being  an  attempted  unreasonable  ex- 
ercise of  the  general  power  given  to  the  dty 
to  do  all  acts  and  make  all  regulations  wliich 
may  be  necessary  or  expedient  for  the  pro- 
motion of  health  or  the  suppression  of  dis- 
ease. 

The  decree  of  the  drcult  court  is  afflnaedL 

Decree  affirmed. 
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DUNCAN  T.  STATE.    (No.  21,265.) 
<8nprem«  Court  of  Indiana.    Dee.  17,  1908.) 

1.  Cbivinai,  La.w  (I  1137*)— Appeait-Ebbob 

IK  iNarBTTOnORS— KOTOFPEL  TO  AlXKOB  EiR- 
BOR. 

Defendant  in  a  prosecution  for  homicide 
cannot  complain  on  appeal  that  the  trial  conrt 
imposed  on  him  the  burden  of  establishing  his 
defense  beyond  a  reasonable  doubt  where  other 
instructions  given  at  defendant's  request  are 
subject  to  the  same  oblection. 

[£d.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  i  3009;   Dec.  Dig.  (  1137.*] 

2.  HoMiciDK  ({  109*)— Selp-Dxtensk— Good 
Faith  in  EIxercisiwo  Hioet. 

The  law  of  self-defense  is  aTailable  only  to 
Uioae  who  act  honestly  and  in  good  faitli,  and 
cannot  be  employed  as  a  shield  for  the  protec- 
tion of  one  clearly  guilty  of  murder. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Cent.  Dig.  J  138;   Dec.  Dig.  {  109.*] 

&  Homicide  (S  300*)— TbiaI/— iHSTBtJcnona— 
Self-Defehse. 

In  a  prosecution  for  homicide,  an  Instruc- 
tion on  the  law  of  self-defense  that,  if  upon 
the  facts  and  circumstances  shown  by  the  evi- 
dence it  appears  beyond  a  reasonable  donbt 
that,  in  taking  the  life  of  deceased,  defendant 
was  not  honestly  and  in  good  faith  exercising 
the  right  of  self-defense,  be  cannot  be  acquitted 
4m  that  ground,  is  not  subject  to  the  objection 
that  it  tends  to  confuse  the  jury,  and  to  cast 
snypiclon  on  the  doctrine  of  self-defense. 

[Ed.   Note.— For   other  cases,  see   Homicide, 
Cent  Dig.  H  6ie-<19;   Dec.  Dig.  (  300.*] 

4.  HOiaCIDB  (f  300*)— INSTBUCTIONS  —  SEIJf- 
DEFEIfSB— PBOVOKINQ  DlBnCTTLTT. 

In  a  prosecution  for  homicide,  an  instruc- 
tion  requested  by  defendant  that  if  defendant 
was  in  a  public  alley  in  the  rear  of  the  premises 
occupied  by  deceased,  though  he  was  there  for 
the  purpose  of  seeking  sexual  intercourse  with 
deceased's  wife,  such  fact  would  afford  no  legal 
«xcnse  or  JHStification  for  an  attack  on  him  by 
deceased,  was  properly  refused,  as  it  left  out  of 
view  the  question  whether  defendant's  conduct 
provoked  the  difficulty ;  the  fact  that  defendant 
was  in  a  public  alley  not  improving  his  situa- 
tion under  the  circumstances. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  |  628;    Dec.  Dig.  {  300.*] 

5.  Homicide  (S  300*)— Trial,— Insttbuctioiis— 

SeLP-DEFERSE— PbOVOKIHO    DIPPICI7I.T7. 

In  a  prosecution  for  homicide  committed  by 
defendant  while  he  was  lurking  about  the  prem- 
ises occupied  by  deoeaaed  for  the  purpose  of 
seeking  sexual  inteicourae  with  deceased's  wife, 
an  instruction  that  decedent  had  the  right  to 
protect,  by  reasonable  means,  the  honor  and 
sanctity  of  his  borne  from  the  defendant,  and 
all  other  persons  who  might  seek  to  bring  it  into 
disrepute  by  debauching  his  wife,  waa  not  mis- 
leading and  erroneous. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Cent  Dig.  St  619,  628;   Dec.  Dig.  {  300.*] 

6.  Homicide  ({  297*)— Trial— Inbtbuctions— 
Facts  awd  Cibcumbtahces  Showino  Jus- 
tification. 

The  rule  that,  where  the  conrt  undertakes 
to  enumerate  the  facts  and  circumstances  con- 
nected with  an  offense,  the  enumeration  must  b« 
complete,  is  not  applicable  to  an  instruction  giv- 
en in  a  homicide  case  on  defendant's  claim  of 
justification. 

[Ed.    Note. — For  other  cases,   see   Homicide, 
Dec  Dig.  i  297.*] 


7.  Homicide  (J  297*)— TBiAir-lR«muonoNS-> 
Facts  and  Cibcumsiahces  Showing  Jus- 
tification. 

In  a  prosecution  for  homicide,  an  instruc- 
tion on  the  issue  of  justification,  which,  after 
enumerating  certain  facts  and  circumstances 
shown  by  the  •vidence,  states  that  the  jury  must 
consider  such  facts  and  circumstances  in  con- 
nection with  "all  the  evidence  and  Uie  facts  and 
circumstances  as  shown  by  (he  evidence  sur- 
rounding and  leading  up  to  the  killing,"  is  not 
open  to  the  objection  that  it  fails  to  enumerate 
all  the  facts  and  circumstances  which  the  jury 
might  consider  on  such  issue. 

[Ed.   Note.— For  other  cases,  see   Homicide, 
Dec  Dig.  i  297.*] 

8.  CBIMINAI.  IiAW  (J  761*)— Triai^-Inbxbuo- 
TiOHS— Assumption  as  to  Facts. 

An  instruction  in  a  prosecution  for  homi- 
cide that  defendant  bad  introduced  evidence 
tending  to  prove  tt  good  repntatioa  for  peace 
and  qnietude  "prior  to  the  time  of  the  commis- 
sion of  the  crime  herein  charged"  was  not  open 
to.  the  objection  that  it  assumed  that  a  crime 
had  been  committed, 

[Ed.    Note.— For   other  cases,    see   Criminal 
Law,  Cent  Dig.  f  1756;  Dec  Dig.  |  761.*] 

9.  Cbiminai,  Law  ({  902*)— Trial— iNsrauc- 
TioNS— Repusai.  op  Request— Sub»quent 
Allowance. 

Defendant  in  a  prosecution  for  homicide 
cannot  complain  that  the  court  refused  a  cor- 
rect instruction  requested  by  him  where  such 
instruction  was  afterwards  given  by  the  conrt 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  {  1993;   Dec.  Dig.  f  902.*] 

10.  Cbiminal  Law  (|  829*)— Trlal— Inbtbuo- 
TioNs— Requests  — INBTBUOTIOKB  Aiaeadt 
Given. 

Defendant  in  a  criminal  i>rosecntion  cannot 
complain  of  the  refusal  of  an  instruction,  where 
the  subject-matter  of  such  instruction  is  includ- 
ed in  the  charge  as  given. 

[Ed.    Note.— For   other  cases,    see   Criminal 
Law,  Cent  Dig.  {  2011;    Dec  Dig.  |  829.*] 

11.  Criminal  Law  (|  1170^*)— Appbai^Bk- 
TiEw— Harmless  Ebbob— Impbopeb  Ques- 
tions TO  Witnesses. 

Defendant  in  a  criminal  proaecntion  ia  not 
prejudiced  by  the  act  of  the  prosecuting  attor- 
ney in  propounding  an  objectionable  question  to 
a  witness  where  the  witness  does  not  answer  the 
question. 

[Ed.    Notel— For   other   casoe,-  see   Criminal 
Law,  Cent  Dig.  »  8131 ;   Dec.  Dig.  (  1170^.*] 

12.  Cbiminal  Law  (S  1044*)— Appeal  —  Ob- 
jections Below— Necessity. 

Though  a  witness  for  the  state,  to  the  ques- 
tion "Did  you  feel  any  weapon  in  his  (defend- 
ant's) coat  at  that  time?"  answered,  "Yes :  I 
felt  something  in  his  pocket  I  was  satisfied  it 
was  a  revolver"— afforded  no  ground  for  reversal 
of  a  conviction  tor  homicide,  where  the  defend- 
ant did  not  ask  the  court  to  strike  out  the  ot^- 
jectionable  part  of  the  answer. 

[Ed.    Note. — For   other   cases,    see   Criminal 
Law,  Cent  Dig.  I  2674 ;   Dec  Dig.  f  1044.*] 

IS.  Criminal  Law  (§  448*)— Evidence— Con- 
clusion OF  Witness. 

In  a  prosecution  for  homicide,  it  was  prop- 
er for  the  court  to  refuse  to  strike  out  the  state- 
ment "I  heard  quarreling,"  made  by  a  witness 
in  answer  to  a  proper  question,  on  the  ground 
that  it  was  a  conclusion  of  the  witness. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  {  1036 ;   Dec  Dig.  S  448.*] 


•For  other  cases  see  same  topte  and  section  NUMBER  In  Dec.  *  Am.  Digs.  U07  to  date,  *  Rsporter  Indszsa 
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14.  CitnaifAl.  IjAW  (I  1086*)— App«ai/-Pki»- 

KRTATION    or    QxnSSTIOWB    Ilf    IiOWEB    COUBT 

—  Exclusion    of    Psoitibbo    Evidkhox  — 

SUFFICIENCT   OF  OBJCOTION. 

Defendant  in  a  prosecution  for  homicide 
cannot  complain  on  appeal  that  objectiona  to 
qneations  proponnded  by  him  to  witnesses  were 
sustained,  where  no  statement  was  made  In  the 
trial  court  as  to  the  answer  expected  to  be  elic- 
ited. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1 1086.*] 

16.  CsnaNAL   Law    (J   1054*)— Appiai/— Ex- 

CBFTIONS  IN  LOWBK  COUBT— NbCBB8ITT—Ex- 
CLUBXON  OF  EVIDENCB. 

Alleged  error  in  sustaining  objections  to 
questions  proiwunded  to  a  witness  on  behalf 
«f  defendant  In  a  criminal  prosecution  cannot  be 
considered  on  appeal  where  the  rulings  of  the 
eourt  were  not  excepted  to. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2662;    Dec.  Dig.  |  1054.*] 

16.  Homicide  (|  190*)— Evidbnob— Sklf-Db- 
FEnsE— Threats  bt  Deceased. 

In  a  prosecution  for  homicide,  testimony 
of  accused  that  a  certain  person  had  heard  de- 
ceased make  a  threat  respecting  defendant  was 
Sroperly  excluded  where  it  was  not  shown  how 
efendant  learned  of  the  incident  he  proposed 
to  relate  or  that  his  conduct  at  the  time  of  the 
homicide  was  influenced  by  such  threat. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {|  405-412;    Dec  Dig.  |  100.*] 

17.  CtouiRAi,  Law  (|  llTOiA*)— Appbai^Rb- 
TiBW— HABinjEBB  Bbbob— Ezaminatioii  of 

'  Witnesses. 

Error  of  the  court  in  permitting  the  state 
to  propound  a  hypothetical  question  to  defend- 
ants character  'vntnesses  was  not  ground  for 
KTersal  where  the  court  subsequently  struck 
out  the  questions  and  the  answers  thereto,  and 
admonished  the  jury  not  to  consider  the  same. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8141 ;  Dec.  IMg.  J  1170%.*1 

18.  Cbivinai.  Law  (i  1037*)— Appeai/— Ob- 
jKonoNB  nr  Loweb  Coubt— Impbofbb  Ax- 
odvent. 

Alleged  misconduct  of  the  prosecuting  at- 
tomey  in  bis  argument  to  the  jury  will  not  be 
etmsiaered  on  appeal  where  the  record  fails  to 
■how  that  defmdant  called  the  attention  of  the 
trial  court  to  such  misconduct. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (»  16dl,  2645;  Dec.  Dig.  ( 
1037.*] 

Appeal  from  Clrcnlt  Court,  Hancock  Coun- 
ty; R.  L.  Mason,  Judge. 

Francis  M.  Duncan  was  convicted  of  mnr- 
der  In  the  second  decree,  and  appeals.  Af- 
firmed. 

Banford  &  Glascock  and  Felt  &  Binford, 
for  appellant  Charles  L.  Tlndall,  Pros.  Atty., 
Tames  Bingham,  A  O.  Cavlns,  H.  M.  Dow 
ling,  and  E.  M.  White,  for  the  State. 

MONTGOMERY,  J.  Appellant  was  con- 
Tlcted  of  murder  In  the  second  degree,  and  as- 
signs error  upon  the  OTerrullng  of  his  motion 
for  a  new  trial.  The  motion  for  a  new  trial 
was  predicated  upon  the  giving  of  Improper 
instructions,  the  refusal  to  give  instructions 
At  the  request  of  appellant,  and  the  erroneous 
admission  and  exclusion  of  evidence. 

Isstructions  numbered  4,  26,  29,  and  30, 


given  by  tlie  court,  are  attadced  upon  the 
ground  that  In  each  of  them  the  burden  ot 
establishing  his  defense  beyond  a  reasonable 
doubt  was  erroneously  imposed  upon  appel- 
lant Agreeing  upon  the  legal  principle  in- 
volved, and  conceding  the  truth  of  this  con- 
tention, the  state  insists  that  the  erroneous 
expreeslon,  if  any,  embodied  in  these  instruc- 
tions, will  not  constitute  available  ettoi,  since 
appellant  requested  and  caused  the  court  to 
give  other  instructions  containing  the  same 
error  and  in  wUdi  he  expressly  assumed  the 
burden  of  establishing  bis  alleged  defense  to 
the  exclusion  of  a  reasonable  doubt  Instruc- 
tion numbered  32,  given  at  appellant's  request, 
and  others  tendered,  required  him  to  prove 
every  element  of  self-defense  beyond  a  reason- 
able doubt  to  Justify  the  killing  and  authorize 
Us  acquittal.  This  instruction  is  as  clearly 
open  to  the  criticisms  urged  as  any  given  by 
the  court  of  his  own  motion  or  at  the  instance 
of  the  state.  When  it  appears  that  an  appel- 
lant has  Incorporated  an  erroneous  Drinclple 
or  declaration  of  law  in  an  instruction  and 
requested  the  same  to  be  given,  it  is  well 
settled  that  he  will  be  held  to  have  Invited 
such  error,  and  estopped  from  complaining 
that  other  Instructions  of  the  same  import 
were  given  by  the  trial  court  Elliott's  App. 
Procedure,  i(  626,  627,  630;  12  Cyc.  p.  886; 
Lawson  v.  State  (Ind.)  84  N.  E.  074;  Eacock 
V.  State,  168  Ind.  488,  82  N.  E.  1030;  Indian- 
apolis, etc.,  Co.  V.  Kidd,  167  Ind.  402,  79  N. 
E.  347,  7  L.  R.  A  (N.  S.)  143;  Indiana,  etc, 
Co.  T.  Jacobs,  167  Ind.  86,  83,  78  N.  E.  326; 
Consolidated  Stone  Co.  v.  Morgan,  160  Ind. 
241,  247,  66  N.  E.  686;  Baltimore,  etc..  By. 
Ca  V.  Conoyer,  148  Ind.  624,  48  N.  E.  852, 
«  N.  E.  462 ;  Louisville,  etc.,  Ry.  Co.  v.  MUl- 
er,  141  Ind.  633,  37  N.  B.  843. 

It  is  next  contended  that  certain  instruc- 
tions givm  tended  to  confuse  the  jury,  and  to 
cast  suspicion  upon  the  doctrine  of  self-de- 
fense. The  Instroctlons  set  out  are  not  open 
to  the  first  criticism  advanced,  nor  fUrly 
subject  to  the  charge  of  disparaging  the  right 
of  self-defense.  The  law  of  self-defense  la 
available  only  to  those  who  act  honestly  and 
in  good  faith,  and  cannot  be  employed  as  a 
shield  for  the  protection  of  onu  clearly  guilty 
of  murder.  It  1b  not  improper  for  a  trial 
court  in  a  case  Involving  a  disputed  claim  of 
self-defense,  after  fully  instructing  upon  that 
subject,  to  admonish  the  jury  that,  if  upon  the 
facts  and  circumstances  shown  by  the  evi- 
dence in  the  case  on  trial  it  appears  beyond 
a  reasonable  doubt  that  in  taking  the  life  of 
the  deceased  the  defendant  was  not  honestly 
and  in  good  faith  exercising  such  right  of 
self-defense,  be  cannot  be  acquitted  upon  that 
ground.  The  instructions  under  considera- 
tion were  within  the  principle  above  declared^ 
and  fully  warranted  by  the  evidence. 

Complaint  is  mcde  of  the  refusal  to  give 
appellant's  instructions  numbered  21,  28,  and 
31,  as  requested.    These  instructions  reitera- 
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ted  appellanf  8  right  to  be  In  the  public  alley 
in  the  rear  of  the  premlsea  np<Hi  which  the 
deceased  waa  lirliig  at  the  time  of  the  eii- 
cooater,  and  asserted  the  fnrther  proposition 
that  although  It  be  conceded  that  appellant 
had  theretofore  sustained  illicit  sexual  rela- 
tions with  the  wife  of  the  deceased,  and  at  the 
time  In  question  was  in  the  alley  seeking  an 
opportunity  for  having  such  Intercourse,  such 
fact  would  afford  no  legal  excuse  or  Jnstiflca- 
tlon  for  an  attack  upon  him  by  the  deceased. 
The  jury  were  fully  advised  by  numerous  in- 
structions that  while  In  the  lawful  use  and 
enjoyment  of  the  public  alley  appellant  was  in 
a  place  where  he  had  a  right  to  be;  but  the 
idea  sought  to  be  Impressed  by  the  second 
prci>osltlon  embraced  in  the  requested  instruc- 
tion Is  radically  and  grossly  wrong.  The  de- 
ceased was  not  on  trial  for  an  assault  upon 
appellant,  and  It  was  but  incidentally  material 
whether  or  not  he  waa  legally  Justifiable  in 
making  such  assault,  if  any  was  In  fact  made. 
Appellant  claiming  tliat  he  was  assaulted,  and 
in  defending  himself  killed  his  adversary,  the 
important  question  was  whether  he  was  free 
from  fault  tending  to  provoke  the  fatal  en- 
counter. In  this  connection  one  of  the  in- 
structions refused  declared  that,  being  in  a 
public  alley,  appellant  should  be  held  without 
fault  unless  shown  to  be  at  the  time  commit- 
ting some  act  in  violation  of  the  law  of  the 
laud.  The  highways  are  provided  for  the  use 
of  the  public  as  a  general  means  of  travel, 
and  may  not  be  rightfully  employed  for  lasciv- 
ious and  Immoral  purposes.  If  appellant  arm- 
ed with  a  deadly  weapon  was  lurking  about 
the  alley  for  the  sole  purpose  of  debauching 
the  wife  of  the  deceased,  and  thus  menacing 
the  personal  safety,  and  the  sanctity  of  the 
home  of  deceased,  when  attacked,  he  was  not 
In  a  place  where  he  had  a  right  to  be  and 
without  fault  It  would  be  a  r^roach  upon 
the  law  and  our  civilization  to  acquit  a  vil- 
lain of  fault  in  provoking  an  attack  upon  him- 
self by  his  intended  victim  while  lurking 
about  his  premises  in  the  darkness  for  the 
avowed  purpose  of  kidnapping,  or  committing 
larceny,  burglary,  or  arson.  It  would  be  alike 
absurd  to  hold  a  libertine  confessedly  guilty 
of  defiling  the  wife  of  another  without  fault 
when  assaulted  by  the  outraged  husband 
while  upon  or  about  his  premises  under  cover 
of  darkness  seeking  an  opportunity  to  repeat 
the  offense.  The  doctrine  advanced  in  the 
refused  Instructions  are  antagonistic  to  moral 
precepts,  and  fundamental  principles  of  law, 
both  human  and  divine.   21  Cyc.  809. 

Appellant's  next  insistence  is  that  instruc- 
tions should  embody  some  proposition  of  law 
within  the  issues,  and  be  definite  and  clear. 
Certain  instructions  given  are  alleged  to  be 
so  general  as  to  be  misleading  and  erroneous. 
The  sixth,  charged  with  this  vice,  reads  as 
fbllows:  "The  deceased  had  the  right  under 
the  law  to  protect,  by  reasonable  means,  the 
honor  and  sanctity  of  his  home  from  the  de- 
fendant and  all  other  persons  who  might  seek 
to  bring  it  Into  disgrace  by  having  Illicit 


sexual  intercourse  with  the  wife  of  the  de- 
ceased." Tills  instruction  was  peculiarly  ap- 
plicable to  the  evidence,  and  was  made  proper 
and  necessary  by  appellant's  claim  tliat  he 
was  without  fault  In  the  encounter.  It  em- 
braces a  correct  and  wholesome  principle  of 
law,  worthy  of  wide  publicity.  The'  Jury 
could  not  have  been  misled  in  this  connection, 
and  appellant's  crltldams  of  these  instruc- 
tions are  without  sul>stantial  merit 

The  sixteenth  instruction  is  condemned  by 
counsel  because  it  does  not  Include  and  specif- 
ically enumerate  every  fact  and  circumstance 
which  the  Jury  might  consider  in  determining 
appellant's  claim  that  the  killing  was  Justifi- 
able. This  instruction  enumerated  particular 
matters  given  In  evidence  proper  to  be  con- 
sidered by  the  Jury  upon  the  subject  of  the 
good  faith  of  apfwllant's  alleged  self-defense 
in  connection  with  "all  the  evidence  and  the 
facts  and  circumstances  as  shown  by  the  evi- 
dence surrounding  and  leading  up  to  the  kill- 
ing." Counsel  rely  upon  the  cases  holding 
an  Instruction  to  be  defective  and  erroneous 
which  undertakes  to  state  all  the  elements  of 
an  offense  necessary  to  a  conviction,  but 
omits  an  essential  element  This  instruction 
does  not  come  within  the  rule  invoked,  and, 
in  any  event  its  terms  are  not  open  to  the 
criticisms  made.  No  error  was  committed  In 
giving  this  Instruction.  Indianapolis,  etc.,  B. 
Ca  V.  Bennett,  39  Ind.  App.  141,  79  N.  E.  389. 

In  the  introductory  part  of  an  instruction 
upon  the  subject  of  good  character  the  court 
said  that  appellant  had  introduced  evidence 
tending  to  prove  a  good  reputation  for  peace 
and  quietude  "prior  to  the  time  of  the  com- 
mission of  the  crime  herein  cliarged."  It  Is 
argued  tliat  by  this  expression  the  court  er- 
roneously assumed  that  a  crime  had  been  com- 
mitted. This  claim  is  manifestly  unwarrant- 
ed, since  tlie  reference  Is  merely  to  the  crime 
"charged"  in  the  Indictment  The  state  ten- 
dered an  instruction  defining  the  right  of  the 
deceased  to  exclude  appellant  from  his  prem- 
ises, and  denying  appellant's  right  to  resist 
such  expulsion,  which  was  at  first  refused, 
but  subsequently  upon  relnstructing  the  Jury 
was  given  with  the  others  previously  read.  The 
propositions  of  law  were  correctly  stated, 
and  there  was  evidence  making  the  instruc- 
tion pertinent  It  follows  that  apx>ellant  has 
no  ground  of  complaint  because  the  court  did 
tardily  what  ought  to  have  been  done  in  the 
first  instance. 

The  court  refused  to  give  two  of  appel- 
lant's instructions  relating  to  evidence  which 
had  been  stricken  out  The  subject-matter 
of  the  tendered  Instructions  was  fully  and 
sufllclently  covered  by  others  given,  and  no 
error  was  committed  In  this  respect. 

A  witness  for  the  state  was  asked  whether 
he  had  ever  seen  api)ellant  going  in  the  di- 
rection of  the  home  of  deceased,  and  to  this 
question  appellant's  objection  was  overruled 
and  an  exception  saved.  No  answer  was 
made,  but  another  question  somewhat  sim- 
ilar was  propounded  and  answered  without 
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objection.  There  la  no  prejudicial  error 
wbere  an  objectionable  question  la  asked  but 
no  answer  Is  given.  Sharon  v.  Sharon,  79 
Cal.  633,  22  Pac.  26,  181;  Warson  v.  McEl- 
roy,  33  Mo.  App.  65a 

A  witness  for  the  state  was  permitted  to 
answer,  over  appellant's  objection,  the  fol- 
lowing question:  "Did  yon  feel  any  weapon 
in  bis  [appellant's]  coat  at  that  time?"  The 
answer  was:  "Tes,  I  felt  something  in  his 
pocket.  I  was  satisfied  It  was  a  revolyer." 
The  question  was  not  open  to  objection,  and, 
if  any  part  of  the  answer  was  improper,  It 
should  hare  be6n  rejected  upon  motion.  No 
motion  to  strike  out  was  made,  and  no  error 
la  shown. 

Complaint  Is  made  of  the  court's  refusal 
to  strike  out  a  responsive  answer  In  which 
the  witness  said  :  "I  heard  quarreling."  We 
think  this  ruling  was  right,  and  that  the  wit- 
ness might  know  as  a  fact  without  being 
able  to  distinguish  the  words  used  that  per- 
sons were  quarreling,  as  he  might  say  that 
he  heard  crying  or  singing. 

Appellant  propounded  certain  questions  to 
his  own  witnesses  to  which  the  state's  ob- 
jections were  sustained,  and  In  connection 
with  which  no  statement  was  made  as  to  the 
answer  to  be  elicited  or  expected  In  response 
to  such  question.  No  error  was  saved  In 
these  cases  by  excepting  to  the  rulings.  El- 
liott's App.  Procedure,  g  743.  When  appel- 
lant was  on  the  stand  as  a  witness,  an  offer 
was  made  to  prove  by  him  that  a  Mr.  Butler 
saw  the  deceased  exhibit  a  knife  and  heard 
him  say  at  the  same  time  that  he  was  wait- 
ing for  appellant,  and  Intended  to  kill  him  If 
be  had  an  opportunity.  This  offer  was  ex- 
cluded. It  was  not  shown  when  or  how  ap- 
pellant learned  of  the  Incident  he  proposed 
to  relate,  nor  was  any  claim  made  that  his 
conduct  on  the  night  of  the  killing  was  In 
any  manner  Influenced  by  this  alleged  threat. 
Mr  Butler  was  not  called  as  a  witness  In  the 
case.  Assuming  that  the  threat  Inquired 
about  was  unknown  to  appellant  at  the  time 
of  the  homicide,  it  would  still  be  competent 
evidence  In  his  favor  after  having  shown  an 
attack  by  the  deceased  as  tending  to  show 
the  motive  and  character  of  such  attack,  but 
the  proof  should  be  made  by  the  witness  hav- 
ing knowledge  of  the  fact,  and  not  by  hearsay 
testimony  as  attempted  In  this  Instance. 
Guy  V.  State,  87  Ind.  App.  691,  77  N.  B.  855; 
Leverlch  v.  State,  105  Ind.  277,  280,  4  N.  E. 
852 ;   21  Am.  &  Eng.  Ency.  of  Law,  222. 

Appellant  complains  of  the  putting  of  a 
hypothetical  question  In  cross-examination  of 
his  character  witnesses.  The  trial  court 
must  of  necessity  exercise  a  liberal  discre- 
tion In  controlling  cross-examination,  and  we 
think  no  abuse  of  discretion  Is  shown  in  this 
Instance,  but  since  the  court  subsequently 
struck  out  this  question  In  every  case  and 
the  answers  thereto,  and  admonished  the 
Jury  not  to  consider  them  In  determining  the 


merits  of  the  case,  no  ground  of  complaint  re- 
mains. Plgg  T.  State,  145  Ind.  660,  43  N.  a 
300;  Anderson  et  aL  v.  State,  147  Ind.  445, 
46  N.  E.  001 ;  Blume  v.  State,  154  Ind.  843, 
56  N.  B.  771;  Smith  v.  State,  166  Ind.  180; 
74  N.  B.  983. 

Alleged  misconduct  of  the  prosecuting  at- 
torney In  argument  is  assigned  as  a  ground 
for  a  ne'w  trial,  but  the  record  Calls  to  show 
any  objection  to  such  argument,  or  ruling  of 
the  court  with  respect  thereto  made  or  refus- 
ed to  which  an  exception  was  saved,  and 
hence  no  question  is  presented  for  our  con- 
sideration. Hill  T.  State,  169  Ind.  561,  83  N. 
E.  243,  and  cases  cited. 

The  Attorney  General  has  challenged  the 
sufficiency  of  appellant's  brief  to  present 
some  of  the  questions  sought  to  be  raised, 
but,  appreciating  the  importance  of  the  in- 
terests Involved,  we  have  resolved  all  prac- 
tice questions  In  favor  of  appellant,  and 
carefully  considered  all  propositions  advanc- 
ed as  errors.  We  have  found  the  alleged 
errors  to  be  purely  technical,  and  without 
substantial  merit,  as  above  shown.  Appel- 
lant's counsel  do  not  claim  that  the  evldoice 
was  insufficient  to  sustain  the  conviction,  and 
in  our  opinion  no  such  contention  could  have 
been  plausibly  urged.  The  conviction  was 
right  upon  the  evidence  before  us,  and  the 
motion  for  a  new  trial  was  properly  over- 
ruled. 

The  judgment  Is  affirmed. 


(79  Oh.  St  xt> 
ANDERSON  v.  UNITED  REAMT  CO.  et  aL 
(Supreme  Court  of  Ohio.     Nov.  10,  1908.) 

1.  Rbuoval  or  CArsBS  ((  97*)— Withdbawai, 
OF  Petition— JuBiSDicnoN  of  State  Coxtbt. 

Upon  the  filing  in  a  state  court  of  the  req- 
nisite  petition  and  bond  for  the  removal  of  the 
suit  to  a  federal  court,  the  state  court  is  divert- 
ed of  jurisdiction;  but  a  jparty  who  procoies 
the  withdrawal  of  the  petition  and  bond  by  the 
party  who  filed  it,  before  any  action  in  the  fed- 
eral court,  and  then  dismisses  his  action  in  the 
state  court  as  to  the  party  who  filed  the  petition 
for  removal,  and  by  agreement  with  the  remain- 
ing parties  prosecutes  the  suit  in  the  state 
courti  cannot  be  heard,  after  judgment  against 
him,  to  assert  that  the  jarisdlction  of  the  state 
court  had  not  l>een  restored. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent.  Dig.  |  206;   Dec.  Dig.  {  97.*] 

2.  Wills  (S  602*)— Nature  of  Estate. 

Where  m  a  will  there  is  a  devise  to  a  son, 
and,  if  he  dies  without  lineal  descendants  living 
at  the  time  of  his  decease,  then  over,  these 
words  are  not,  by  themselves,  without  assistance 
from  other  i>art8  of  the  will,  sufficient  to  create 
an  estate  by  implication  in  the  lineal  descend- 
ants, but  the  son  takes  a  fee  defeasible  upon 
his  death  withont  lineal  descendants  living  at 
the  time  of  his  decease;  and,  in  the  event  of 
lineal  descendants  living  at  the  time  of  the 
son's  decease,  his  fee  becomes  absolute,  and  such 
descendants  have  no  Interest  under  the  will  as 
against  his  grantee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1351 ;   Dec  Dig.  |  602.*] 

Davis,  J.,  dissenting. 
(Syllabus  by  the  Court) 


•Tor  otlier  cakes  see  aam*  topic  and  lectlon  NUMBER  In  D«c  *  Am.  Digs.  1907  to  date,  ft  Reporter  Indezts 
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Error  to  Circuit  CJonrt,  Lncaa  Oonnty. 

Action  by  Peter  Anderson  against  the  Unit- 
ed Realty  Company  and  others.  Jadgment 
for  defendants  was  affirmed  In  the  dnrolt 
court,  and  plaintiff  brings  epror.    Affirmed. 

Rhea  P.  Gary,  C.  A.  Thatcher,  and  C.  H. 
Trimble,  for  plaintiff  In  error.  King,  Tracy, 
Chapman  &  Welles,  George  A.  Bassett,  Oli- 
ver B.  Snider,  Rathbun  Fuller,  Elmed  B. 
Davla,  Rhoades  &  Rhoades,  and  Clayton  Wi 
Everett,  for  defendants  In  error. 

SUMMERS,  J.  In  the  court  of  common 
pleaa  of  Lucas  county  this  was  an  action  by 
Peter  Anderson  against  several  defendants 
to  recover  the  possession  of  several. city  lots, 
or  parcels  of  real  estate,  in  the  city  of  Tole- 
do. The  title  of  Peter  Anderson  to  the  lands 
in  question  depends  upon  the  construction  to 
be  given  to  his  grandfather's  (Benry  Ander- 
son's) will.  Henry  Anderson,  the  grandfa- 
ther, made  hi?  will  on  February  28, 1846,  and 
died  on  the  3d  day  of  April  following.  He 
left  two  children  only,  William,  bom  Febru- 
ary 12,  1828,  and  James  H.,  bom  June  25, 
1831.  William  died  In  1850  Intestate,  un- 
married, and  without  issue.  James  H.,  the 
other  son,  died  In  1902,  Intestate,  and  left 
surviving  him  as  bis  only  child,  and  only  heir 
at  law,  the  plaintiff,  Peter  Anderson,  who 
was  liora  August  27,  1859,  and  he  is  the 
grandson,  and  the  only  grandchild,  and  only 
living  descendant,  of  the  said  Henry  Ander- 
son. 

The  testator  gave  all  of  his  property,  both 
real  and  personal,  to  certain  persons  In  trast, 
and  the  will  then  reads  as  follows: 

"Item.  It  is  my  will  that  when  my  son 
William  arrives  at  the  age  of  twenty-one 
years  the  trustees  of  the  first  and  general 
tmst  shall  deliver  to  him  a  settlement  of  the 
affairs  of  the  tmst,  and  if  my  debts  are  then 
paid,  and  as  soon  as  that  takes  place,  they 
shall  put  him  in  possession  of  one-half  of 
my  property,  reserving  thereout  two-fifths 
parts  of  said  moiety  by  valuation,  which  my 
said  trastees  shall  hold  in  trust  and  properly 
Invest  and  pay  over  to  him  at  the  age  of 
twenty-flve  years.  If  my  Interest  In  the 
American  Land  Company  be  not  brought  in- 
to the  general  tmst  at  the  time  William  be- 
comes twenty-one,  but  Is  brought  in  at  any 
time  before  he  arrives  at  twenty-flve,  so  soon 
as  brought  In,  two-fifths  shall  be  deducted 
therefrom  and  Invested  and  paid  over  to  him 
at  twenty-five,  the  other  three-fifths  he  shall 
tiave  as  soon  as  paid  in.  I  find  the  above 
does  not  express  my  will  in  this:  When  I 
say  two-fifths  shall  be  deducted  from  the  in- 
terest I  may  have  in  the  land  company  for 
Investment,  and  three-fifths  to  be  paid  to 
him.  I  mean  two-fifths  of  a  moiety  shall  be 
deducted  and  three-fifths  of  a  moiety  paid 
over. 

"And  It  is  my  will  that  my  said  trustees 
bold  and  Invest  and  pay  over  the  remaining 
moiety  of  my  estate  to  my  son  James  at  the 
respective  periods  of  twenty-one  and  twenty- 


flve  years  of  age,  being  governed  as  to  the 
amounts  to  be  paid  at  each  of  the  respective 
periods  by  the  Bam«  rules  and  directions  as 
are  above  laid  down  in  the  bequest  to  Wil- 
liam, and  to  be  governed  in  all  other  respects 
by  the  regulations  laid  down  conceming  the 
same. 

"If  either  of  my  sons  die  without  lineal 
descendants,  the  one  surviving  shall  taiie  his 
estate  above  bequeathed,  and.  If  the  survivor 
dies  without  lineal  descendants,  then  one- 
half  both  of.  the  decedent's  original  portion, 
as  well  as  one-half  of  the  portion  taken  by 
survivorship,  shall  go  to  my  brother  Peter, 
the  other  half  to  such  of  my  brothers  and 
sisters  as  may  be  living  at  the  time  of  the 
death  of  such  surviving  son.  If  my  brother 
Peter  be  not  living  at  the  time  of  the  death 
of  my  surviving  son,  so  dying  without  lineal 
descendants,  then  the  share  he  would  have 
taken.  If  living,  shall  go  to  his  children  living 
at  the  time  of  the  decease  of  my  said  son, 
and  if  there  be  no  children  surviving,  then 
the  share  shall  go  to  my  other  brother  and 
sisters  surviving  at  the  time  of  such  decease 
of  my  son.  I  make  the  following  explana- 
tion: The  limitation  over  on  the  death  of 
my  surviving  son  wlQiout  lineal  descendants 
is  intended  to  take  effect  if  there  be  no  lineal 
descendants  living  at  the  time  of  the  decease 
of  such  son.  Nothing  in  the  foregoing  will 
shall  be  construed  as  to  deprive  eitlier  of  my 
sons  disposing  of  their  portions  by  will  on 
their  attaining  the  age  of  twenty-one  years, 
respectively.  The  above  limitations  over 
shall  give  way  to  the  provisions  of  such 
wills." 

This  will  was  duly  probated  in  Mississippi, 
and  an  authenticated  coi)y  of  the  will  and  of 
the  probate  thereof  were  thereafter  duly  filed 
In  the  probate  court  of  Lucas  county,  Ohio, 
where  the  will  was  duly  admitted  to  probate 
and  record  as  a  will  from  another  state.  On 
April  7,  1800,  James  H.  Anderson,  the  father 
of  the  plaintiff,  and  the  then  surviving  son 
of  the  testator,  executed  and  delivered  to  one 
Charles  Butler  a  quitclaim  deed  of  all  the 
real  estate  Involved  in  this  action,  which  deed 
was  duly  signed,  sealed,  acknowltidged,  and 
executed  by  him  in  the  presence  of  two  wit- 
nesses, who  signed  the  deed  as  such,  and 
which  deed  was  duly  recorded  tn  the  record- 
er's office  of  Lucas  county,  Ohio,  on  May  3, 
1860.  The  defendants  derive  their  title  from 
Charles  Sutler.  In  1838  the  land  in  contro- 
versy was  owned  in  fee  simple  by  one  Ed- 
ward BlBsell,  who  then  mortgaged  it  to 
Charles  Butler  to  secure  the  payment  of  his 
bond  for  a  large  sum  due  in  one  year.  In 
1841  Butler  assigned  the  bond  and  mortgage 
to  Henty  Anderson  as  collateral  security  for 
the  payment  of  his  note  to  Anderson,  and,  in 
default  of  payment,  Anderson  in  1843  filed 
bis  blU  In  chancery  in  the  court  of  common 
pleas  of  Lucas  county,  Ohio,  to  foreclose  the 
Bissell  mortgage.  The  land  was  bid  in  by 
Anderson  at  the  master's  sale  in  1844,  and  he 
received  the  deed  therefor.    He  then  entered 
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into  an  agreement  with  Butler,  which,  In  ef- 
fect, BO  it  is  contended,  made  the  land  the 
property  of  Batler,  and  vested  the  title  in 
Anderson  merely  as  security  for  the  payment 
of  Butler's  note  to  Anderson.  Butler  there- 
after obtained  quitclaim  deeds  from  Bissell 
and  from  Anderson's  trustees  and  from  'Wil- 
liam and  James  H.  Anderson,  and  It  Is  also 
contended  that  the  proof  shows  that  the  pay- 
ments made  by  Butler  to  Henry  Anderson 
and  to  his  trustees  discharged  the  note,  but 
it  is  not  necessary  to  narrate  tb0  facta  in  de- 
tail; for,  if  the  title  was  In  James  H.  Ander- 
son, his  quitclaim  deed  conyeyed  It  to  Butler, 
and  it  did  not  descend  from  James  H.  Ander- 
son to  his  son,  the  plaintiff,  and  these  facts 
become  material  only  In  the  event  the  plain- 
tiff took  an  estate  in  the  land  under  his 
grandfather's  will.  The  facts  are  set  out  in 
detail  In  the  opinion  of  the  circuit  court  9 
Ohio  Clr.  Ct  R.  (N.  S.)  478. 

The  petition  in  this  case  was  filed  August 
17,  1905.  The  defendants  were  not  tenants 
in  common,  but  each  held  a  lot  in  severalty. 
Some  of  the  defendants  by  answer  objected 
to  the  petition,  on  the  ground  that  separate 
causes  of  action  against  several  defend- 
ants were  improperly  Joined,  and  on  August 
25, 1905,  one  of  the  defendants,  a  corporation, 
filed  Its  petition  and  l>ond  for  removal  into 
the  next  Circuit  Court  of  the  United  States 
to  be  held  in  the  Northern  District  of  Ohio, 
Western  Division.  The  petition  for  removal 
averred  that  the  corporation  was  the  owner, 
and  in  exclusive  possession,  of  one  of  the 
lots;  that  it  bad  no  Interest  in  any  of 
the  other  lots,  and  that  none  of  the  other 
defendants  bad  any  Interest  In  its  lot;  that 
the  corporation  was  a  citizen  of  Michigan; 
that  plaintiff  was  a  cltlsEen  of  Tennessee,  and 
that  the  controversy  in  said  suit  between  the 
corporation  and  the  plaintiff  was  a  separable 
controversy,  wholly  between  it  and  the  plain- 
tiff, relating  to  the  ownership  and  right  to 
possession  of  the  real  estate  described  as 
lot  332  in  Port  Lawrence  Division,  Toledo, 
Ohio,  and  the  rents  and  profits  to  the  same: 
and  that  the  value  of  the  real  estate  In  con- 
troversy, exclusive  of  Interest  and  costs, 
exceeded  the  sum  of  $2,000.  The  transcript 
does  not  show  any  action  by  the  court  upon 
the  petition  for  removal  or  upon  the  bond, 
but  it  does  appear  that  on  the  6th  of  No- 
vember, 1905,  the  plaintiff  dismissed  his  ac- 
tion, without  prejudice,  as  to  that  defendant, 
and  that  in  consideration  thereof  such  de- 
fendant withdrew  its  petition  for  removal, 
and  on  the  same  date  there  is  this  docket  en- 
try, "Petition  for  removal  withdrawn."  The 
action  was  dismissed  also  as  to  some  other 
defendants.  Thereafter,  on  January  2,  190C, 
the  plaintiff  and  the  remaining  defendants 
entered  into  a  stipulation  that  the  defend- 
ants waived  the  misjoinder  of  causes  of  ac- 
tion in  the  plaintiff's  petition,  and  that  all 
the  parties  consented  and  agreed  to  try  to- 
gether all  of  the  causes  of  action  set  forth 
in  the  petition.    Thereafter  the  action  was 


tried  In  the  court  of  common  pleas,  and  a 
verdict  was  directed  for  the  defendants,  and 
each  of  them,  and  the  petition  was  dismiss- 
ed. On  July  14,  1906,  the  plaintiff  filed  a 
petition  in  errpr  in  the  circuit  court,  and  as- 
signed, as  his  first  ground  of  error,  that  the 
common  pleas  court  lost  Jurisdictlcm  of  the 
action  with  the  filing  of  the  petition  and  bond 
for  removal.  Other  errors  are  assigned.  The 
circuit  court  affirmed  the  Judgment  of  the 
court  of  common  pleas,  and  the  case  is 
brought  here  on  error  to  reverse  the  Judg- 
ment of  the  lower  courts. 

Upon  the  filing  of  such  petition  and  bond 
the  federal  statute  makes  it  the  duty  of  the 
state  court  to  accept  them,  and  to  proceed 
no  further  In  the  suit.  Thereupon  the  state 
court  is  divested  of  Jurisdiction  of  the  suit, 
and  Its  subsequent  orders  are  coram  non  Ju- 
dice,  unless  its  Jurisdiction  be  restored.  Rail- 
road Company  v.  Koontz,  104  U.  S.  5,  26 
L.  Ed.  643;  Steamship  Company  v.  Tugrman, 
106  U.  S.  118,  1  Sup.  Ct  58,  27  U  Ed.  87; 
Madisonville  Traction  Company  v.  St  Ber- 
nard Mining  Company,  196  U.  S.  239,  2S 
Sup.  Ct  251,  49  L.  Ed.  462.  In  Uiis  case  we 
think  the  Jurisdiction  was  restored  as  to 
the  remaining  defendants  by  the  withdrawal 
of  the  petition  for  removal  by  the  defend- 
ant that  filed  It  and  the  dismissal  by  the 
plaintiff  of  his  action  against  that  defendant 
before  any  action  upon  the  petition  and  bond 
liad  been  taken  In  either  court  The  state 
court  had  Jurisdiction  of  the  subject-matter 
and  of  the  parties,  but  under  the  federal  Con- 
stitution and  laws  it  was  the  privilege  of 
one  of  the  defendants  to  have  the  suit  trans- 
ferred to  a  federal  court  and  when  he  fil- 
ed the  requisite  petition  and  bond,  the  Juris- 
diction of  the  state  court  was  suspended.  The 
federal  court  could,  with  the  consent  of  the 
parties,  restore  the  Jurisdiction  by  remand- 
ing the  suit  and  we  see  no  g)K>d  reason  why 
the  Jurisdiction  of  the  state  court  may  not 
he  restored  by  the  wlthdrav/al  of  the  petition 
for  removal  before  any  action  upon  it  has 
been  taken,  or  at  least  that  there  was  mere- 
ly an  irregularity  in  the  mode  of  restoring 
the  Jurisdiction,  of  which  the  plaintiff  will 
not  be  beard  to  complain.  In  Garrozl  v. 
Dastas,  204  U.  S.  64-72,  27  Sup.  Ct  224,  227, 
51  L.  .Ed.  368,  Mr.  Justice  White  says:  "The 
assertion  of  the  want  of  Jurisdiction  In  the 
court  below  rests,  however,  not  upon  a  denial 
of  power  in  that  court  to  have  entertained 
the  controversy  If  the  suit  had  been  original- 
ly brought  there,  but  upon  the  contention 
that  as  a  defendant  other  than  the  husband 
was  a  resident  and  citizen  of  Porto  Rico,  the 
cause  was  improperly  i-emoved  from  the 
local  court  And  the  proposition  goes  to  the 
extent  of  insisting  that  such  want  of  Juris- 
diction may  be  asserted  by  the  person  who 
procured  the  removal,  who  resisted  the  ef- 
fort to  remand,  and  when  the  want  of  Juris- 
diction is  only  suggested  after  the  trial  and 
final  decree."  And  the  conclusion  was  that 
even  though  the  removal  was  irregular,  the 
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party  who  cansed  the  remoTal  could  not  be 
heard,  after  Judgment  against  him,  to  assert 
that  the  United  States  court  was  wanting  In 
Jurisdiction  solely  on  the  ground  that  the 
case  was  erroneously  removed.  And  if  the 
conclusion  In  Baltimore  &  Ohio  Rd.  Co.  v. 
Ii^lton.  Adm'r,  59  Ohio  St  575,  53  N.  E. 
265,  44  L.  R.  A.  520.  that  iwhere  a  suit  Is  re- 
moved to  the  federal  court,  and  then  dis- 
missed without  trial,  no  subsequent  suit  up- 
on the  same  cause  of  action  can  properly 
be  brought  In  the  state  court  is  not  correct, 
as  seems  to  be  the  opinion  in  Gassman  v. 
Jarrls  (C.  C)  100  Fed.  146,  then.  In  effect, 
the  withdrawal  of  the  petition  and  bond  for 
remoral,  and  the  trial  of  the  suit  In  the  state 
court  by  agreement  of  all  the  parties,  was 
the  prosecution  of  a  new  suit  upon  the  same 
cause  of  action. 

The  remaltaing  question,  what  estate  did 
the  plaintiff  take  under  the  will?  would  not, 
perhaps,  have  consumed  much  time,  for  the 
leading  text-books  and  the  cases  are  in  ac- 
cord that  he  took  none,  had  not  the  Circuit 
Court  of  Appeals  reached  a  different  conclu- 
sion in  Anderson  t.  Messlnger,  146  Fed.  929, 
77  C.  O.  A.  179,  7  L.  R,  A.  (N.  S.)  1094, 
where  the  same  will  was  construed.  It  is 
there  held  that  James  H.  Anderson,  the  sur- 
TlTlng  son,  took  a  life  estate,  with  the  re- 
mainder to  his  son,  Peter  Anderson,  the 
plaintiff.  In  Underbill  on  the  Law  on  Wills, 
I  468,  It  is  said:  "Where  real  or  personal 
property  Is  given  to  a  person  absolutely,  but 
if  be  should  die  without  leaving  children, 
then  over,  the  primary  devisee  takes  a  com- 
mon-law fee  conditional,  which  is  defeasible 
on  his  death  without  leaving  children,  though 
the  children,  if  he  leave  any,  take  no  estate 
as  purchasers  under  the  will  by  Implication. 
If  the  first  taker  shall  die  leaving  children 
him  surviving,  by  which  event  the  remain- 
der Is  defeated,  they  will  take  by  descent 
from  their  x>ai'ent,  and  not  as  purchasers 
under  the  will.  He  has  an  estate  in  fee,  with 
full  power  of  disposal,  and  the  only  effect 
of  mentioning  the  children  in  the  will  is  to 
indicate  the  contingency  upon  which  his  es- 
tate in  fee  is  to  be  defeated."  "At  common 
law  it  was  settled,"  says  Mr.  Jarman  (Jar- 
man  on  Wills,  ♦921  [6th  Ed.]),  "that  a  devise 
to  a  person  Indefinitely,  with  a  ihnltatlon 
over  in  case  he  died  without  Issue,  or  words 
of  similar  Import,  conferred  an  estate  tail 
on  such  person,  and  on  the  ulterior  devisee 
a  remainder  in  fee  expectant  on  the  estate 
tail  In  such  iirlor  devisee,  on  the  ground  that 
by  postponing  the  ulterior  devise  until  the 
failure  of  the  issue  of  the  prior  devisee,  the 
testator  afforded  an  irresistible  inference 
that  he  intended  that  the  estate  to  be  taken 
by  the  prior  devisee  under  the  indefinite  de- 
vise should  be  of  such  a  measure  and  dura- 
tion as  to  fill  up  the  chasm  in  the  disposition, 
and  prevent  the  failure  of  the  ulterior  devise, 
which,  as  an  executory  devise  to  take  effect 
on  the  general  failure  of  issue,  would  be  void 
for  remoteness."     And  in  like -case,  where 


there  was  an  express  estate  for  life  In  the 
first  taker,  he  was  held  to  take  an  estate  tall. 
In  Stanley  ▼.  Lennard,  1  E<den's  Chancery 
Reports,  87-95,  the  Lord  Keeper  said: 
"Where  a  man,  by  his  will,  makes  one  tenant 
for  life,  with  remainder  to  one,  two,  three, 
four,  five,  etc.,  of  the  issue  of  the  tenant  for 
life,  and  then  for  want  of  Issue  of  tenant  for 
life,  limits  the  estate  over,  this  will  be  an 
estate  tall  in  the  first  taker  for  life  by  neces- 
sary Implication,  and  thie,  because  of  the 
word  then'  before  the  limitation  over,  which, 
though  sometimes  an  adverb  of  time,  yet  is 
sometimes  a  word  of  relation,  and  signifies 
as  much  aS  'in  such  case,'  and  must  have  this 
effect:  That  upon  the  first,  second,  third, 
fourth,  fifth,  etc.,  limitations  failing,  the  re- 
mainderman could  not  take  It  because  of  the 
words  'for  want  of  issue' ;  and  therefore,  un- 
less the  tenant  for  life  was  construed  to  have 
an  estate  tall,  it  would  descend,  in  the  mean- 
time, to  the  heir  at  law,  because  the  contin- 
gency on  which  the  remainderman  was  to 
take  bad  not  happened.  But  as  the  testator 
certainly  Intended  to  dispose  of  his  whole 
estate,  it  has  been  construed  a  necessary  im- 
plication that  the  tenant  for  life  should  take 
an  estate  tall  to  carry  the  testator's  Intent 
Into  execution.  But  where  there  is  an  ex- 
press estate  for  life,  the  court  never  enlarges 
this  estate  for  the  sake  of  the  tenant  for  life 
himself,  but  merely  for  the  sake  of  other  per- 
sons who  are  Intended  to  take,  by  the  will. 
To  this  it  is  objected  that  you  will  Introduce 
an  estate  tall,  which  will  give  the  party  an 
opportunity  of  defeating  the  limitations  over ; 
but  this  proves  too  much,  for  so  It  happened 
in  all  the  cases  that  have  been  cited  at  the 
bar;  for  you  cannot  supply  the  defect  and 
omission  In  the  wUI  without  giving  the  ten- 
ant for  life  power  to  destroy  the  remainders 
over."  This  result  follows  from  Interpreting 
the  words  "die  without  issue,"  or  words  of 
similar  import,  to  mean  an  indefinite  failure 
of  issue.  But  In  1837  an  act  was  passed  (St 
1  Vict  c.  26,  iS  28,  29),  by  which  It  was  pro- 
vided that  a  devise  of  real  estate  without  any 
words  of  limitation  shall  be  construed  to  pass 
the  fee  simple^  or  other  the  whole  estate  and 
interest  which  the  testator  bad  power  to  dis- 
pose of  by  the  will,  and  "that  in  any  devise 
or  bequest  of  real  or  personal  estate  the 
words  'die  without  issue,'  or  'die  without  liv- 
ing Issue,'  or  'have  no  Issue,'  or  any  other 
words  which  may  import  either  a  want  or 
failure  of  issue  of  any  person  in  his  lifetime 
or  at  the  time  of  his  death,  or  an  Indefinite 
failure  of  his  Issue,  shall  be  construed  to 
mean  a  want  or  failure  of  issue  in  the  life- 
time or  at  the  time  of  the  death  of  such  per- 
son, and  not  an  indefinite  failure  of  his  issue, 
unless  a  contrary  intention  shall  appear  by 
the  will."  And  so  Mr.  Jarman  says  (•525): 
"Under  this  clause,  coupled  with  the  preced- 
ing section,  which  makes  a  devise  confer  an 
estate  in  fee  without  words  of  inheritance,  it 
will  generally  happen,  iu  cases  In  wliich,  ac- 
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cording  to  the  old  law,  the  prior  devisee 
would  have  been  tenant  In  tall,  by  the  effect 
of  words  devising  over  the  property  on  the 
failure  of  his  Issne,  that  he  will,  under  the 
new  rule  of  construction,  take  an  estate  in 
fee  simple,  subject  to  an  executory  devise  in 
the  event  of  his  dying  without  leaving  issue 
at  his  death."  And  then,  speaking  of  the 
advantages  attending  the  present  mode  of 
construction,  he  says  (*523):  "Secondly,  that 
by  excluding  an  implication  of  an  estate  tall 
in  the  person  whose  Issue  is  so  referred  to. 
where  he  takes  an  estate  under  the  will,  or 
where  he  or  the  express  devisee  happens  to 
be  the  heir  at  law  of  the  testator,  the  new 
construction  has  the  effect  of  exempting  the 
Interest  of  the  ulterior  devisee  from  Its  lia- 
bility to  be  defeated  or  destroyed  by  the  act 
of  the  prior  devisee;  the  result  being  that. 
Instead  of  the  ulterior  devisee  having  (as 
formerly)  a  remainder  In  fee  expectant  on 
an  estate  tall  in  such  prior  devisee  (which, 
of  course,  the  latter  might  have  barred  by  a 
disentailing  assurance),  he  takes  by  execu- 
tory devise  engrafted  on  a  preceding  fee  sim- 
ple, to  arise  on  the  event  of  the  first  devisee 
dying  without  leaving  issue  at  his  death,  the 
estate  of  such  prior  devisee  being  absolute 
In  the  alternative  event."  Now,  the  perti- 
nency of  this  statement  that,  in  such  a  case 
under  the  new  rule  of  construction,  the  prior 
devisee  takes  an  estate  in  fee  simple,  sub- 
ject to  an  executory  devise  in  the  event  of 
his  dying  without  leaving  issue  at  his  death, 
Is  apparent  when  it  Is  stated  that  in  this 
state  the  common-law  rule  never  was  adopt- 
ed, but  was  rejected  and  the  modern  rule  was 
adopted.  Parish's  Heirs  v.  Ferris  et  aL,  8 
Oblo  St  563 ;  Nlles  et  al.  T.  Gray  et  al.,  12 
Ohio  St  320. 

Where  there  Is  a  devise  to  A.  for  life  and 
in  case  he  should  die  without  issue  to  B.,  It 
has  been  urged,  in  case  A.  dies  leaving  issne, 
the  Issue  take  by  implication,  on  the  ground 
that  It  would  be  absurd  in  the  testator  to 
make  the  estate  of  the  ulterior  devisee  de- 
pend on  the  contingency  of  there  not  being  Is- 
sue, and  yet  in  the  alternative  event  to  give 
the  property  neither  to  A.  himself  nor  to 
such  issue,  but  to  leave  It  to  devolve  to  the 
heir  at  law  or  residuary  devisee.  Mr.  Jar- 
man  says  (*522):  "There  Is,  however,  no  au- 
thority for  Implying  an  estate  In  the  issue 
living  at  the  death,  and  the  contrary  conclu- 
sion is  supported  by  Monypenny  v.  Derlng,  7 
Hare,  688,  where  it  is  argued  that  a  devise 
over  In  default  of  issue,  A.,  a  tenant  for  life, 
to  some  only  of  whose  issue  an  estate  was  ex- 
pressly given,  showed  that  the  Intention  must 
have  been  that,  not  some  only,  but  all  the 
Issue,  should  take;  but  Sir  J.  Wigram,  V.  C, 
said,  that,  admitting  such  to  be  the  intention, 
It  furnished  no  sufficient  ground  for  supply- 
ing estates  by  purchase  to  the  omitted  issue. 
He  had  asked  for,  but  did  not  get  any  author- 
ity for  such  a  proposition."  It  may  be  added 
that  there  Is  no  such  absurdity,  for  in  cases 


of  bequests  for  life,  with  gift  over  In  default 
of  children.  It  Is  held  that  the  children  do  not 
take  by  Implication.  In  Jarman  on  Wills 
(*524)  it  is  said:  "As  no  implied  estate  to 
the  issue  arises  (as  we  have  seen)  from  a  lim- 
itation over  in  case  of  the  prior  devisee  or 
legatee  dying  without  leaving  issne  at  his  de- 
cease. It  should  seem'  that  there  Is  the  same 
absence  of  authorized  ground  for  Implying  a 
gift  to  children  from  a  similar  limitation  over 
in  default  of  these  objects.  Accordingly,  in 
several  cases  it  has  been  considered  that  a  be- 
quest to  a  person,  and.  If  he  shall  die  without 
having  children,  or  without  leaving  children 
(which  means  without  having  had  a  child 
bom,  or  without  leaving  a  child  living  at  his 
decease),  then  over,  does  not  raise  an  implied 
gift  in  the  children ;  but  the  parent  takes  an 
absolute  interest  defeasible  oi}  his  dying 
without  having  had,  or  without  leaving,  a 
child,  as  the  case  may  be.  The  rejection  of 
the  Implication  in  such  a  case  is  not  (as  al- 
ready pointed  out)  productive  of  any  absurdi- 
ty; for  it  supposes  the  testator,  by  making 
the  interest  of  the  legatee  indefeasible  on  his 
having  or  leaving  a  chlid,  to  Intend  that  if 
there  are  children,  he  shall  have  the  means 
of  providing  for  them.  And  even  where  the 
language  of  the  will  necessarily  confines  the 
interest  of  the  parent  to  his  life,  the  children 
win  not  generally  be  held  to  take  by  implica- 
tion. It  Is  extremely  probable  that  the  tes- 
tator Intended  a  benefit  to  them,  but  si  voluit 
non  dixit" 

Before  the  making  of  this  will  an  act  was 
passed  (March  3,  1834  [32  Ohio  Laws,  p.  41] 
1  Curwen,  p.  145,  now  section  5970,  Bev.  St), 
which  declared  that  in  any  will  thereafter 
made,  a  devise  of  lands  shall  be  construed 
to  be  a  fee  simple,  "and  the  devisee  shall 
take,  all  the  estate  which  the  deviser  had  in 
the  property  or  thing  divested,  unless  it  ap- 
pears by  repress  words  the  manifest  Intent 
that  a  lesser  estate  was  intended."  And  be- 
fore the  passage  of  this  act  it  bad  been 
decided  by  this  court  that  words  of  inherit- 
ance are  not  necessary  in  a  will  to  pass  an 
estate  In  fee  simple.  So  that  Henry  Ander- 
son, by  the  direction  in  his  will  to  his  trus- 
tees to  put  his  son  William,  when  he  arrived 
at  the  age  of  21  years,  in  possession  of  one- 
half  of  his  property,  excepting  two-flfths  part 
of  said  moiety,  which  they  shall  pay  over  to 
him  at  the  age  of  25  years,  and  by  a  similar 
direction  as  to  bis  son  James,  vested  In  them 
a  fee-simple  title  of  all  the  estate  he  had  In 
real  property,  unless  it  appears  by  express 
words  or  manifest  intent  that  a  lesser  estate 
was  intended.  There  are  no  express  words, 
unless  the  son  died  without  lineal  descend- 
ants living  at  the  time  of  his  decease,  which 
was  not  the  event  at  the  decease  of  the  sur- 
viving son  James.  But  it  is  contended  that 
by  making  the  limitation  over  contingent  up- 
on the  death  of  the  son  without  lineal  de- 
scendants living  at  the  time  of  his  decease, 
the  testator  manifested  an  intention  that  the 
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son,  In  the  event  be  died  with  lineal  descend- 
ants living  at  the  time  of  his  decease,  should 
take  only  an  estate  for  life,  and  that  the 
llnea]  descendants  should  take  a  remainder. 
The  answer  to  this  is  tliat  It  is  settled,  as  al- 
ready shown,  that  the  limitation  over  In  the 
event  of  nonexistence  of  lineal  descendants 
does  not  of  Itself  Imply  a  devise  to  the  lineal 
descendants.  The  alternative  of  the  devise 
over  Is  an  Indefeasible  estate  in  the  son.  To 
say  that  the  testator  must  have  Intended  the 
grandchildren  to  take  Is  merely  conjecture. 
The  testator  may  have  supposed  tliat  the 
son's  children  would  inherit  the  son's  proper- 
ty, or  that  the  son  would  give  It  to  them. 
This  is  the  most  that  can  be  Implied  from 
his  mention  of  them;  and.  If  he  acted  upon 
that  belief,  and,  after  the  devise  of  his  prop- 
erty to  the  sons,  attempted  to  provide  only 
for  the  contingency  of  their  death  without 
surviving  lineal  descendants,  then  not  only 
can  It  not  be  said  that  be  Intended  to  devise 
it  to  grandchildren,  but  a  reason  for  his  not 
doing  so  is  apparent.  In  this  will  not  only  is 
there  nothing  from  which  to  imply  an  estate 
m  grandchildren,  but  such  an  Implication  Is 
precluded  by  the  explanations  of  the  testator. 
He  says:  "Nothing  In  the  foregoing  will 
shall  be  construed  as  to  deprive  either  of  my 
sons  disposing  of  their  portions  by  will  on 
their  attaining  the  age  of  twenty-one  years, 
respectively.  The  above  limitations  over  shall 
give  way  to  the  provisions  of  such  wills." 
This  is  not  the  gift  to  the  sons  of  a  power  to 
dispose  of  the  estate  by  will.  In  the  contem- 
plation of  the  testator  that  power  they  al- 
ready had  upon  attaining  the  age  of  21  years, 
for  he  says  they  are  not  to  be  deprived  of  It 
If  It  be  said  that  this  explanation  merely 
qnalifles  the  limitation  over,  then  it  does  not 
help  the  plaintiff,  and  if  taken  literally,  then 
the  sons,  upon  attaining  the  age  of  21  years, 
could  dispose  of  tbelr  estates  by  will,  even 
though  they  had  children,  which  is  inconsist- 
ent with  an  Intention  of  the  testator  to  make 
the  grandchildren  objects  of  bis  bounty.  The 
evident  Intention  of  the  testator  was  to  give 
his  sons  absolute  estates,  to  be  divested  only 
In  case  they  died  without  issue  living  at  the 
time  of  their  decease,  and  without  having  dis- 
posed of  the  estate  by  will. 

In  DowIIng  v.  Dowling,  L.  B.,  1  Cb.  App. 
615,  the  testator  directed  that  the  Interest 
from  his  residuary  estate  should  be  divided 
haK-yearly  between  his  four  sons,  "and  at 
the  decease  of  either  without  lawful  issue 
such  share  to  revert  to  the  rematader  then 
iivluK  or  their  child  or  children."'  Stuart, 
T.  a,  held  that  the  sons  took  only  a  life 
estate,  and  that  the  children  took  a  re- 
mainder by  implication,  but  on  appeal  (Dow- 
ling V.  Dowling,  1  Oh.  App.  Ca.,  612)  his  de- 
cree was  overruled,  and  it  was  held :  "That 
each  of  the  four  sons  took  an  absolute  inter- 
est in  bis  share,  subject  to  be  divested  in  case 
of  his  dying  without  leaving  issue,  and  that 
there  was  no  gift  by  Implication  to  the  chil- 


dren of  any  who  might  die  leaving,  Issue." 
In  the  opinion.  Turner,  L.  J.,  says  (page  616 
of  1  Ch.  App.  Ca.):  "There  Is  therefore  in 
my  opinion  an  absolute  gift  to  the  sons; 
but  this  absolute  gift  is  subject  to  this  con- 
dition: that  upon  the  death  of  either  of 
them  without  issue,  the  share  is  to  revert  to 
the  remainder  then  living,  or  their  child  or 
children.  It  appears  to  me,  upon  the  con- 
struction of  the  whole  will,  that  the  children 
were  not  to  take  any  interest  as  against 
their  parents.  If  the  parents  are  out  of 
the  way,  then  the  children  are  to  take  in 
their  place;  but,  so  long  as  there  are  par- 
ents, the  children  are  to  take  nothing.  The 
testator  thought  that  in  that  case  he  had 
done  enough  for  them,  for  the  parents  might 
provide  for  their  own  children." 

In  Re  Rawlins'  Trusts,  L.  R.,  45  Ch.  DIv. 
299,  it  is  held:  "Where  In  a  will  there  is  a 
gift  to  A.  for  life,  with  a  gift  over  'on  the 
death  of  A.  without  leaving  children,'  those 
words  are  not,  by  themselves,  without  as- 
sistance from  other  parts  of  the  will,  suffi- 
cient to  create  a  gift  by  implication  to  the 
children."  This  case  went  on  appeal  to  the 
House  of  Lords,  where  It  was  affirmed,  un- 
der the  name  of  Scale  v.  Rawlins  (1882)  A. 
C.  342.  There  it  was  contended  that  the  con- 
stmction  below  led  to  an  absurdity,  and  that 
either  the  niece  took  an  absolute  interest  in 
fee  simple  in  the  houses,  subject  to  defea- 
sance If  she  left  no  children,  or  there  was 
an  implied  gift  to  the  children.  Lord  Hals- 
biiry,  L.  C,  says:  "It  is  manifest  that,  tak- 
ing either  alternative  proposition  put  for- 
ward by  the  appellants,  this  House,  if  it  la 
called  upon  to  give  that  effect  to  the  instru- 
ment, must  put  words  into  the  will  in  order 
to  do  it  The  thing  has  not  t)een  done;  and 
I  am  not  aware  of  any  authority  which 
would  lead  your  Lordships  to  come  to  the 
conclusion  that  because  the  testator  had  at 
some  time  or  other  the  intention  in  his  mind 
to  give  this  property  to  the  person  In  ques- 
tion, you  are  justided  in  saying  that  he  has 
done  so  by  the  instrument  which  be  has  ex- 
ecuted." Again  he  says:  "Then  it  is  said 
that  he  Intended  to  make  a  gift  to  the  chil- 
dren.   Again  I  say  that  he  does  not  do  so. 

1  cannot  say  that  he  had  not  the  intention, 
but  all  I  can  say  Is  that  he  has  not  expressed 
It  and  your  Lordships  cannot  put  in  words, 
simply  because  you  may  have  some  suspicion 
that  In  making  his  testamentary  disposition 
that  was  the  Intention  in  bis  mind." 

In  Doe  ex  dem.  Bamfleld  et  al.  v.  Wetton, 

2  Bosanquet  &  Puller,  824,  there  was  a  de- 
vise to  8.  S.,  her  heirs  and  assigns  forever; 
but  If  she  shall  happen  to  die  leaving  no 
child  or  children,  lawful  issue  of  her  tK>dy 
living  at  the  time  of  her  death,  then  to  F. 
B.  and  his  heirs,  and  it  was  held  that  the 
devise  In  fee  to  S.  S.,  who  was  not  restrained 
by  the  subsequent  words  to  an  estate  tall, 
and  that  the  devise  over  to  F.  B.,  was  a  good 
executory  devise.  In  the  opinion  Lord  Eldon, 
Cb.  J.,  says:    "It  has  been  argued  In  this 
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case  that  It  was  manifestly  the  testator's  In- 
tention that  the  children  and  grandchildren 
of  S.  Saunders  should  be  benefited.  But 
however  that  may  be,  the  question  Is  wheth- 
er the  testator  intended  that  the  children  and 
grandchildren  should  be  benefited  by  this 
win,  or  by  some  disposition  to  be  made  by 
S.  Sannderg.  If  she  had  any  children  living 
at  the  time  of  her  death,  the  estate  being 
given  to  her  in  fee,  she  would  have  abundant 
power  to  provide  both  for  children  and  grand- 
children. Nothing,  however,  Is  given  to  them 
by  this  will.  They  are  merely  named  in 
the  description  of  the  contingency  on  which 
the  estate  Is  to  go  over." 

In  Den  v.  Snltcher,  14  N.  J.  Law,  63, 
where  there  was  a  devise  to  a  son,  and,  if 
be  should  die  without  Issue,  then  at  tala 
decease  over,  Homblower,  C.  J.,  says  (page 
59  of  14  N.  J.  Law):  "It  appears  to  me 
hardly  possible  that  any  Intelligent  mind, 
unembarrassed  by  technical  rules  and  legal 
refinement  can  entertain  a  doubt  upon  the 
plain  reading  of  this  will  that  the  testator 
intended  his  son  Samuel  should  have  the 
whole  of  the  plantation  In  fee  simple  In  case 
be  had  issue,  and  that  at  all  events  he  should 
be  the  absolute  and  unconditional  owner  of 
one-half  of  It  He  did  not  Intend  to  give  the 
estate  to  Samuel's  Issue,  but  he  intended  to 
give  it  to  Samuel  if  he  had  Issue."  Again 
he  says  (page  60  of  14  N.  J.  Law),  referring 
to  the  statute  of  that  state  providing  that 
a  devise  without  the  word  "heirs"  shall  con- 
vey an  estate  in  fee  simple:  "Let  us  then  in- 
quire: First.  Did  Joseph  (>>pner  devise  to  his 
son  Samuel  any  lands,  etc.,  without  using 
the  words  'beira  and  assigns'?  He  certainly 
did ;  and.  If  be  bad  stopped  there,  the  whole 
plantation,  under  the  influence  of  the  act  of 
Assembly,  would  have  passed  in  fee  simple  to 
Samuel,  the  devisee.  Secondly.  Has  the  tes- 
tator used  any  expressions  to  show  that  he 
intended  to  give  Samuel  'only  an  estate  for 
life,'  in  all  the  lands  devised  to  tiim?  Or, 
to  change  the  form  of  the  Interrogatory,  Has 
the  testator  used  any  expressions  to  show 
that  be  did  not  Intend  that  Samuel  should 
have  a  fee  simple  in  any  part  of  the  lands 
devised  to  him?  I  consider  these  questions 
of  exactly  the  same  import;  for,  since  the 
act  has  declared  that  a  devise  to  A.,  without 
words  of  perpetuity  or  inheritance,  is  a  de- 
vise in  fee  simple,  we  must  presume  the  tes- 
tator used  the  words  understandlngly,  and 
so  intended  to  give  the  land  in  fee  simple, 
unless  he  has  used  some  expressions  inconsis- 
tent with  such  intention,  or  qualifying  the 
general  gift,  and  showing  that  he  did  not 
mean  to  give  the  devisee  either  the  whole, 
or  any  part,  of  the  land  in  fee  simple." 

In  KInsella  v.  Caffrey,  11  Irish  Ch.  Rep. 
154,  the  master  of  the  rolls,  after  reviewing 
a  number  of  cases,  says:  "I  apprehend, 
therefore,  that  the  authorities  may  be  class- 
ed under  three  heads :  First  Where  there  Is 
an  indefinite  beqnest  to  the  parent  and,  if  he 
die  without  having  or  leaving  dUldren,  to  B. 


In  that  case  It  is  dear  that  the  children  do 
not  take  any  Interest  by  implication.  Sec- 
ondly. If  there  is  a  bequest  to  the  parent 
for  life,  and,  if  be  die  without  having  or  leav- 
ing children,  to  B.,  if  the  parent  dies  leaving 
children,  they  are  not  entitled  by  implica- 
tion. Thirdly.  If,  however,  in  a  case  such  as  < 
I  have  last  mentioned,  there  are  matters  on 
the  face  of  the  will  to  raise  an  Inference  in 
favour  of  the  children,  the  court  is  at  liberty 
to  consider  these  circumstances  in  connec- 
tion with  the  bequest  over,  in  the  event  of 
the  parent  dying  without  having  or  leaving 
children,  although  such  bequest  over,  by  it- 
self, is  not  sufficient  to  justify  the  court  in- 
ferring a  gift  in  favour  of  the  children." 
These  rules  of  construction  are  expressly  ap- 
proved in  Re  Rawlins'  Trusts,  supra. 

The  case  of  Shaw  and  Campbell  ▼.  Ho- 
ard et  al.,  18  Ohio  St  227,  supports  the  con- 
tention of  plaintiff,  but  It  is  contrary  to  the 
current  of  authorities,  and  appears  to  have 
been  disposed  of  without  reference  to  any 
decisions,  and  upon  the  conjecture  that  the 
testator  supposed  the  property  would  descend 
to  the  chlldrmi  of  the  wife  and  daughter, 
and  that  this  was  sufficient  to  give  it  to  them 
by  implication.  The  case  was  decided  in 
1868,  long  after  the  making  of  the  Anderson 
will,  and  so  cannot  be  insisted  npon  as  con- 
trolling the  decision  in  this  case.  It  is  In 
conflict  with  other  well-considered  decisions 
of  this  conrt  In  Niles  et  al.  v.  Gray  et  al., 
12  Ohio  St  820,  where  the  testator  gave  real 
estate  to  his  daughter,  and  provided  that 
if  she  died  without  any  legitimate  heir,  her 
part  of  the  real  estate  should  go  to  his  eldest 
son,  and  the  daughter  had  children,  and  con- 
veyed away  the  land,  it  was  held,  in  a  suit 
to  quiet  tltiie  by  the  grantees  against  the 
children,  and  in  which  the  children  claimed 
that  the  mother  took  only  a  life  estate,  and 
they  took  a  fee  simple,  that  the  mother  took 
an  estate  in  fee  simple,  subject  to  be  deter^ 
mined  by  the  contingency  of  her  dying  with- 
out issue  living  at  the  time  of  her  death,  on 
the  happening  of  which  the  estate  would  pass 
over  to  the  eldest  son  by  way  of  executory 
devise.  This  case  is  followed  and  approved 
in  cases  decided  subsequently  to  Shaw  and 
Campbell  v.  Hoard. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

PRICE,  C  J.,  and  SHAUCE  and  SPEAR, 
JJ.,  concur. 

DAVIS,  J.  (dissenting).  It  seems  to  have 
been  conceded  at  every  stage  of  this  case  that 
Shaw  V.  Hoard,  18  Ohio  St  227,  if  adhered 
to,  would  control  the  judgment  In  the  present 
controversy;  but  the  circuit  court  passed 
over  it  with  the  remark  that  it  had  been  Ig- 
nored, if  not  substantially  overruled,  in  cases 
following  Niles  v.  Gray,  12  Ohio  St  820.  It 
is  also  stated,  in  the  conclusion  of  the  ma- 
jority opinion  abovft,  that  Shaw  v.  Hoard  is 
in  conflict  with  Niles  t.  Gray  and  subsequent 


Digitized  by 


Google 


Ohio) 


TUENBR  V.  POPE  MOTOR  OAR  OO. 


661 


cases  which  follow  the  latter.  I  hare  no  dlf^ 
Acuity  Is  distinguishing,  to  my  own  satisfac- 
tion, Shaw  T.  Hoard  from  Nlles  t.  Gray  and 
cognate  cases.  Indeed,  it  lias  always  seemed 
to  me  that  the  distinction  was  very  plainly 
Indicated  by  the  court  Itself,  by  Scott,  J.,  in 
Carter  v.  Reddish,  32  Ohio  St  1,  as  follows: 
"The  English  rule  that  a  devise  to  A.  and  his 
heirs,  followed  by  a  devise  over  in  case  A.  die 
withoat  Issue,  will  be  cut  down  to  a  fee  tall 
in  A.,  and  the  word  'heirs'  be  construed  as 
meaning  Issue,  Is  owing  to  the  fact  that  in 
that  country  the  words  'dying  without  Issue' 
are  construed  as  meaning  an  indefinite  failure 
of  issue.  2  Jar.  on  Wills,  301.  In  this  state, 
however,  it  is  well  settled  that  the  words 
'dying  without  issue'  import  a  dying  without 
Issue  living  at  the  death  of  the  prior  devisee. 
Parish's  Heirs  v.  Ferris,  6  Ohio  St  563 ;  Nlles 
V.  Gregory  (misprint  for  Nlles  v.  Gray)  12 
Ohio  St  320.  Still,  we  should  have  no  hesi- 
tation in  finding,  from  the  language  of  the 
will  before  us,  that  the  testator  Intended  a 
life  estate  only  for  the  first  devisees,  if  the 
sole  condition  of  the  limitation  over  to  the 
nephews  and  nieces  had  been  the  dying  of  his 
children  without  issue,  and  without  reference 
to  the  time  when  they  should  so  die.  But 
such  is  not  the  language  of  the  will,"  etc. 
An  lamination  of  the  cases  referred  to  by 
Judge  Scott,  as  well  as  the  other  decisions  of 
tills  court  relied  on  by  the  majority,  will  dis- 
close the  fact  that  he  has  stated  the  doctrine 
of  this  court  with  admirable  precision  and 
conciseness;  and  he  cannot  be  presumed  to 
have  misunderstood  the  decisions  to  which  he 
refers,  for  he  participated  In  and  concurred 
in  both  of  them.  And  we  will  not  underrate 
the  authority  of  the  distinction  outlined  In 
Carter  v.  Reddish,  when  we  remember  that 
the  personnel  of  the  court  which  made  It 
was  not  one  whit  inferior  to  the  highest 
standards  of  this  court  as  to  breadth  of  learn- 
ing, depth  of  Insight,  sound  discrimination, 
and  analytic  power.  And  still,  in  Carter  v. 
Reddish,  notwithstanding  those  decisions,  the 
court  would  have  had  "no  hesitation  in  find- 
ing that  the  testator  intended  a  life  estate 
only  for  the  first  devisees,"  under  conditions 
snch  as  are  found  In  Shaw  ▼.  Hoard  and  the 
case  now  at  bar,  but  said  that  such  conditions 
did  not  exist  In  Carter  v.  Reddish. 

Bnt  I  waive  farther  elucidation  of  this 
proposition,  because  from  my  point  of  view 
the  question  as  to  the  nature  of  the  estate 
devised  by  this  will  Is  merely  academic.  It 
is  a  matter  of  indifference  whether  It  be  a 
life  estate  or  a  determinable  fee,  because  In 
either  case  the  only  power  of  disposition  ap- 
parently Intended  by  the  testator  is  by  will, 
as  provided  in  this  clause:  "Nothing  in  the 
foregoing  will  shall  be  construed  as  to  de- 
prive either  of  my  sons  disposing  of  their 
portions  by  will  on  their  attaining  the  age  of 
twenty-one  years  respectively.  The  above 
limitations  over  shall  give  way  to  the  provi- 


sions of  such  wills."  That  Is  to  say,  the  tes- 
tator gives  to  his  sons  the  power  of  appoint- 
ment by  will,  and,  except  in  that  way  only, 
the  property  devised  cannot  be  diverted  from 
the  family  line  prescribed  by  the  testator. 
Whether  each  of  the  sons  took  an  estate  for 
life  with  a -contingent  remainder  over  or  a  fee 
simple,  determinable  on  the  happening  of  the 
contingency,  he  could  not  defeat  the  devolu- 
tion of  the  property  within  the  family,  as 
prescribed  by  the  testator,  except  by  appoint- 
ment In  a  will.  I  will  not  discuss  this  prop- 
osition further  than  to  say  that  this  clause  of 
the  will  stands  out  as  prominent  as  the 
Washington  Monument,  and  it  cannot  be  ig- 
nored In  any  fair  construction  of  the  will. 

The  sons  of  the  testator  never  executed  the 
power  of  appolptment  by  will.  Charles  But- 
ler, from  whom  the  defendants  in  error  claim 
title,  by  a  course  of  procedure  which  is,  to 
say  the  least  very  suspicious,  obtained  from 
one  of  them,  who  had  succeeded  to  the  rights 
of  the  other,  a  quitclaim  deed  for  a  consider- 
ation of  "one  dollar  and  other  considera- 
tions." This  deed,  as  I  think  I  have  shown, 
be  had  no  power  to  make,  even  If  the  trans- 
action was  free  from  fraud.  Butler  also,  at 
or  about  the  same  time,  procured  from  -the 
executors  of  Henry  Anderson  a  quitclaim  up- 
on a  like  expressed  consideration  in  which 
It  is  recited  that:  "It  l>elng  understood  that 
the  above-described  premises  were  conveyed 
to  Henry  Anderson  In  fee  but  held  by  him  in 
his  lifetime  as  a  mortgage  to  secure  the  pay- 
ment of  a  certain  sum  of  money  due  from 
Charles  Sutler  and  Henry  Anderson,  which 
fact,  after  his  death,  was  duly  acknowledged 
under  seal  by  William  Anderson  and  James 
H.  Anderson,  his  only  heirs  at  law,"  etc.  As 
I  construe  the  will,  neither  the  sons  of  the 
testator  nor  his  executors  and  trustees  had 
power  to  divert  the  estate  by  these  deeds; 
and  I  am  constrained  to  l>elieve  that  they  ex- 
ecuted the  deeds  under  mistake  and  misin- 
formation as  to  both  the  law  and  the  facts. 

I  will  not  unnecessarily  consume  space  by 
making  any  argument  of  my  own  to  show 
that  not  a  remnant  of  title,  legal  or  equitable, 
remained  in  Butler  after  Anderson  bought 
the  property  at  the  master  commissioner's 
sale,  even  after  the  agreement  between  Ander- 
son and  Butler  on  October  4,  1844.  For  brev- ' 
Ity's  sake  I  refer  to  the  opinion  in  Anderson 
V.  Messlnger,  by  Severens,  J.,  146  Fed.  929, 
77  0.  C.  A.  179,  7  L.  R.  A.  (N.  S.)  1094.  I 
might  add  something  to  that,  but  it  would  be 
fruitless. 


(7»  Oh.  St.  153) 

TURNER  V.  POPE  MOTOR  CAR  CO.  et  al. 

(Supreme  Court  of  Ohio.    Dec.  1,  1908.) 

1.  Tbial  (5  162*)— Dismissal— When  Allow- 
ed—Final Submission. 

Under  favor  of  sabdivision  1  of  section 
5314,  Revised  Statutes  of  1006,  the  plaintiff 
cannot  as  a  matter  of  right  dismiss  his  action 
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after  the  final  rabmiaBion  of  the  case  to  the 
court. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  §  370;  Dec.  Dig.  {  162.  •] 

2.  Tbial  (§  162*)  — Motion  fob  Dibectkd 
Vebdict— Dismissal  Withotit  Pbejudick. 
Where  the  plaintiff  has  introduced  his  evi- 
dence and  rested,  and  each  of  the 'defendants 
has  moved  the  conrt  for  a  directed  verdict  on 
the  ground  that  the  plaintiff  has  failed  to  make 
a  case  for  the  jnty,  upon  which  motions  the 
cause  has  been  submitted  to  the  court  and  its 
conclusions  thereon  announced,  the  plaintiff  has 
not  the  right  to  dismiss  the  action  without 
prejudice  to  a  future  action. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Dec. 
Dig.  i  162.»] 

(Syllabus  by  the  Goart) 

Error  to  Clrcnlt  Court,  Cuyahoga  County. 

Action  by  one  Turner  agfiinst  the  Pope 
Motor  Car  Company  and  the  Baker  Motor 
Vehicle  Company.  Judgment  directed  for 
defendants  was  afiSrmed  in  the  circuit  court, 
and  plaintiff  brings  error.    Affirmed. 

The  plaintiff  in  error  was  plaintiff  in  the 
court  of  common  pleas,  and  In  his  amended 
petition  seta  out  the  grounds  of  complaint 
against  the  two  defendants,  who  are  now 
defendants  In  error.  The  scene  of  his  inju- 
ries was  the  Cleveland  Driving  Park,  and 
he  alleges  that  the  Cleveland  Automobile 
Club  had  leased  the  park  for  tbe  purpose  of 
holding  a  contest  of  speed  of  different  au- 
tomobiles, which  contest  was  to  be,  and  In 
fact  was,  held  on  tbe  5th  day  of  September, 
1903.  The  public  was  Invited  to  attend 
and  witness  the  races.  Upon  this  park  is  a 
race  track  separated  from  the  rest  of  tbe 
grounds  of  said  park  by  an  inside  and  out- 
side fence,  in  order  to  keep  patrons  off  the 
track  and  In  a  place  of  safety.  Among  tbe 
contestants  at  the  entertainment,  the  plain- 
tiff says  the  Pope  Motor  Oar  Company  en- 
tered and  contested  one  of  their  automo- 
biles, called  a  "Waverly,"  and  that  the 
Baker  Motor  Vehicle  Company  entered  and 
contested  one  of  its  automobiles  called  the 
"Baker."  On  the  day  announced  these  com- 
panies started  said  automobiles  In  contest 
around  the  race  track,  and  that  while  in 
said  contest  they  so  carelessly  and  negli- 
gently operated  their  respective  automobiles, 
and  drove  them  at  so  high  a  rate  of  speed, 
that  they  lost  control  of  the  cars  and  tfaey 
collided,  and  that  by  reason  of  the  collision 
the  automobile  owned  and  entered  by  the 
Baker  Motor  Vehicle  Company  was  hurled 
with  frightful  force  and  velocity  across 
tbe  track,  which  the  car  left,  and  crashed 
through  the  outside  fence  surrounding  said 
track  and  Into  the  crowd  of  spectators  wit- 
nessing said  entertainment.  The  plaintiff 
says  be  was  then  standing  at  a  safe  place 
outside  of  said  track  and  fence  among  the 
spectators  when  tbe  Baker  motor  car  left 
the  track,  which  was  about  400  feet  from 
the  Judges'  stand,  and  it  struck  the  plaintiff, 
knocked  blm  unconscious,  threw  him  high 


In  the  air,  broke  his  collar  bone,  dislocated 
his  shoulder,  cut  a  big  gash  In  his  leg,  etc. 
He  allies  that  as  a  result  of  said  injuries 
he  Btiffered  great  bodlfy  pain,  and  has  been 
permanently  Injured  for  life,  all  because  of 
the  carelessness  and  negligence  of  said  com- 
panies, which  plaintiff  q)eclfies  as  negligent 
In  so  guiding  their  automobiles  aroimd  the 
trac^  In  the  speed  contest  that  they  collided 
while  moving  at  a  high  rate  of  speed.  He 
then  avers  that,  for  want  of  knowledge  of 
tbe  construction  and  operation  of  antomo- 
blles,  he  is  unable  to  more  definitely  state 
what  part  of  the  automobile  defendants  used 
In  steering  or  operating  It  He  prays  for 
damages  In  the  sum  of  $15,000. 

The  defendants  answered  separately. 
Each  admits  its  corporate  capacity  under 
the  statutes  of  Ohio.  The  Baker  Motor  Ve- 
hicle Company  admits  the  holding  of  the 
speed  contest  on  the  day  and  at  the  place 
named  In  the  petition,  admits  that  its  co- 
defendant,  tbe  Pope  Motor  Car  Company, 
entered  one  of  Its  autos,  called  the  "Waver- 
ly," to  contest  with  one  otrned  by  the  Baker 
Motor  Vehicle  Company  called  the  "Baker." 
It  then  denies  all  and  singular  the  all^a- 
tions  of  negligence  made  against  it,  and 
charges  that,  if  plaintiff  received  injuries  at 
the  time  mentioned,  his  own  negligence  con- 
trlbuted  thereto  directly.  The  Pope  Motor 
Car  Company  made  special  answer  that  its 
place  of  business  Is  in- Toledo,  Ohio,  and  that 
It  has  no  place  of  business  In  Cuyahoga 
county;  that  its  president,  chairman  of  its 
board  of  directors,  or  trustees,  or  other 
chief  officers,  or  its  cashier,  treasurer,  sec- 
retary, clerk,  or  managing  agent  are  not 
within  Cuyahoga  county,  and  never  have  at 
any  time  been  therein;  that  it  has  no  office 
or  place  of  business  in  Cuyahoga  county,  and 
bas  no  x>er8on  In  charge  of  an  office  or  place 
of  business  therein;  that  it  has  no  property 
or  debts  owing  to  It  In  said  county,  nor  baa 
it  at  any  time  been  found  In  said  county; 
that  the  summons  In  this  case  was  not  serv- 
ed In  Cuyahoga  county  upon  any  of  the  sev- 
eral officers  named  In  the  statute,  but  that 
service  was  made  on  it  in  Lucas  county. 
As  a  second  defense  the  answer  denies  that 
It  Jointly  or  otherwise  carelessly  operated 
any  automobile  so  as  to  Injure  plaintiff.  The 
case  came  on  for  trial  at  tbe  April  term  of 
the  court  of  common  pleas  for  tbe  year  1806, 
and  the  plaintiff  Introduced  his  evidence  and 
rested.  Thereupon  a  motion  was  made  on 
behalf  of  the  Baker  Motor  Vehicle  Company 
to  direct  a  verdict  for  that  defendant'  Mr. 
Holding,  on  behalf  of  the  Pope  Motor  Gar 
Company,  moved  "to  arrest  the  testimony 
from  tbe  Jury  and  to  direct  a  verdict,  first, 
on  the  ground  that  tbere  had  been  no  proof 
that  the  Pope  Motor  Car  Company  had  any 
machine  In  this  race;  and  upon  the  farther 
ground  that  there  has  been  no  negligence 
shown   as   against   it   In   any   particular." 
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Whereupon  the  conrt  announced:  "This  mo- 
tion Is  sustained  as  to  the  Pope  Motor  Car 
Company  for  default  of  proof  of  Its  having 
entered  a  car.  That  must .  be  sustained. 
There  is  nothing  to  show  that  this  car  was 
operated  by  anybody  In  the  employ  of  the 
Pope  Motor  Car  Company  and  that  it  owned 
the  car.  I  find  there  Is  no  negligence  shown 
against  either  of  these  companies,  and  the 
motion  as  to  both  will  be  sustained."  There- 
upon counsel  for  plaintiff  asked  for  a  mo- 
ment of  consultation  before  anything  further 
was  said  or  done  in  the  case,  which  was 
granted  by  the  court  Whereupon  counsel 
for  plaintiff  returned  to  the  courtroom,  and 
said  to  the  court:  "Mr.  Ong:  I  am  perfect- 
ly satisfied  from  this  deposition  and  from 
the  claim  made  here  that  the  Pope  Motor 
Oar  Company  did  not  enter  this  car  and  did 
not  control  it.  .  I  think  there  Is  no  doubt 
about  that,  but  it  now  develops  that  a  local 
company,  unknown  to  us  until  we  appeared 
In  ib\a  trial,  did  enter  and  control  it  I 
have  no  objection  to  the  granting  of  this 
motion  as  to  the  Pope  Motor  Car  Company, 
because  they  did  not  enter  and  control  it, 
.but  I  do  not  want  that  motion  granted  as 
to  the  Baker  Company,  because  this  plaintiff 
has  a  right  to  bring  his  action  against  the 
party  that  did  enter  and  control  ](^tly  with 
the  Baker.  And  I  am  asking  that  as  to  the 
Baker,  this  action  may  be  dismissed  without 
prejudice."  The  question  of  dismissal  was 
tlien  discussed  by  the  court  who  announced 
that  he  would  consider  and  pass  upon  the 
matter  at  the  opening  of  court  the  following 
morning.  When  court  convened,  counsel  for 
plaintiff  said  that:  "Before  any  other  order 
Is  made  or  found,  plaintiff  dismisses  this 
case  as  to  both  defendants  without  preju- 
dice." The  statute  was  <:lted  and  question 
argued  to  the  court  The  Jury  was  then 
called,  and  Mr.  Ong,  for  the  plaintiff,  said: 
"If  the  conrt  pleases,  before  any  direction 
to  the  jury  Is  given  in  this  case)  the  plain- 
tiff dismisses  the  same  as  to  both  the  de- 
fendants without  prejudice."  The  court  re- 
fused to  enter  said  action  dismissed,  and 
directed  the  Jury  to  return  a  verdict  for 
the  defendants,  which  was  done.  The  plain- 
tiff saved  exceptions  to  the  rulings. of  the 
court.  A  motion  for  new  trial  was  overrul- 
ed and  Judgment  rendered  on  the  verdict 
which  Judgment  was  affirmed  by  the  cir- 
cuit court 

Error  Is  prosecuted  here  to  reverse  both 
Judgments. 

D.  D.  Hurlbut  and  Walter  C.  Ong,  for 
plaintiff  in  error.  Qoulder,  Holding  &  Mas- 
ten  and  Marshall  &  Fraser,  for  defendant 
In  error  the  Pope  Motor  Car  Co.  H.  H.  Mc- 
Keehan  and  Hoyt  Dnstin  &  Kelley,  for  de- 
fendant in  error  the  Baker  Motor  Vehicle 
Co. 

PRICE,  C.  J.  (after  stating  the  facts  as 
above).    The  plaintiff  in  error  asserts  and 


discusses  two  points  of  error  for  either  of 
which  he  claims  the  judgment  of  the  circuit 
court  should  be  reversed:  (1)  That  the  court 
of  common  pleas  erred  in  sustaining  the  mo- 
tions of  the  defendants  for  a  verdict  In  their 
favor  at  the  close  of  the  plaintifTs  evidence, 
especially  did  it  err  in  directing  a  verdict  for 
the  Baker  Motor  Vehicle  Company;  there 
being  sufficient  evidence  to  warrant  a  recov- 
ery against  it  (2)  That  the  trial  court  err- 
ed In  so  directing  a  verdict  for  defendants 
after  the  plaintiff  had  dismissed  his  action 
as  to  both  defendants. 

One  of  the  answers  made  to  the  first  point 
Is  that  the  bill  of  exceptions  considered  by 
the  circuit  conrt  does  not  purport  to  contain 
all  the  evidence  adduced  at  the  trial,  and 
for  that  reason  that  court  could  not  review 
the  case  on  the  weight  of  the  evidence. 
There  is  much  force  In  this  position,  for  the 
record  is  silent  on  the  subject  It  contains 
the  connected  testimony  of  the  several  wit- 
nesses called  for  the  plaintiff,  and  then  the 
record  Is:  "Thereupon  plaintiff  rested  his 
case  with  the  understanding  that  they  could 
call  Dr.  Copeland  when  he  came  in  to  tes- 
tify as  to  the  nature  and  extent  of  plaintiff's 
Injuries."  There  Is  no  other  reference  as 
to  what  the  bill  contains,  and  it  does  not  af- 
firmatively appear  that  It  contains  all  the 
evidence  Introduced.  But  If  we  look  at  the 
Judgment  entry  of  the  circuit  court  It  may 
well  be  Inferred  that  it  considered  the  bill 
of  exceptions,  for  it  says :  "This  cause  came 
on  to  be  heard  upon  the  pleadings  and  the 
transcript  of  the  record  In  the  court  of  com- 
mon pleas  and  was  argued  by  counsel,  and, 
on  consideration  of  all  the  assigned  errors, 
the  judgment  of  the  said  court  of  common 
pleas  is  affirmed.  •  •  •  "  One  of  the  er- 
rors assigned  and  to  which  the  judgment  re- 
sponds is:  "Said  court  [common  pleas]  erred 
In  directing  the  Jury  to  return  a  verdict  for 
the  defendants  In  error."  Therefore  there  is 
nothing  in  the  record  to  show  that  the  lower 
court  refused  to  review  the  case  on  the 
weight  of  the  evidence,  but  the  language  of 
the  Judgment  Indicates  the  contrary.  If  that 
court  had  refused  to  consider  the  case  on  the 
weight  of  the  evidence.  It  could  find  Its  Jus- 
tification in  the  absence  of  the  Important 
certificate  or  record  declaration  that  the  bill 
contains  all  the  evidence  Introduced  at  the 
trial.  If  It  rightfully  considered  the  bill  as 
to  the  sufficiency  of  the  evidence,  the  ques- 
tion is  made :  Did  the  trial  court  err  In  di- 
recting a  verdict  for  defendants?  To  meet 
the  entire  claim  of  plaintiff  In  error,  and  on 
account  of  the  conflicting  claims  made  by 
counsel,  we  have  examined  the  evidence  In- 
volved in  the  motions  for  verdicts,  and  we 
are  not  persuaded  that  error  was  committed 
in  sustaining  them.  In  argument  counsel 
for  plaintiff  below  conceded  that  the  evidence 
failed  to  make  a  case  against  the  Pope  Motor 
Car  Company,  and  consent  was  offered  that 
the  court  direct  a  verdict  in  its  fnvor.  As 
to  the  Baker  Motor  Vehicle  Oompiny,  the 
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same  counsel  opposed  a  directed  verdict,  "be- 
cause," as  the  record  shows,  "this  plaintiff 
has  a  right  to  bring  his  action  against  the 
party  that  did  enter  and  control  [the  other 
car]  Jointly  with  the  Baker.  And  I  am  ask- 
ing that  as  to  the  Baker  this  action  may  be 
dismissed  without  prejudice."  It  does  not 
appear  that  counsel  relied  on  the  suflSdency 
of  the  evidence  as  to  the  Baker  Motor  Com- 
pany, The  plaintiff's  evidence  tended  to 
prove  that  an  automobile  race  was  being  con- 
ducted at  the  driving  park,  a  ten-mile  race 
on  a  one-mile  track;  that  the  Baker  Motor 
Vehicle  Company  entered  and  controlled  the 
car  which  injured  the  plaintiff,  who  was  a 
spectator  or  patron  of  the  contest.  The  oth- 
er car,  then  supposed  to  be  controlled  by  the 
other  defendant,  the  Pope  Motor  Car  Com- 
pany, on  the  fourth  or  fifth  round  of  the  race, 
ran  into  or  collided  with  the  Baker  Motor 
Vehicle  Company's  car,  the  result  of  which 
was  that  the  latter  turned  directly  across 
the  track  and  through  the  fence  between 
it  and  the  spectators  on  the  ground,  thus 
striking  Turner  and  doing  him  great  bodily 
Injury.  There  was  nothing  to  show  why  the 
car  was  forced  In  that  direction,  or  what  did 
It  If  It  was  disabled  by  the  collision  and 
put  beyond  control  of  its  driver,  it  would 
seem  to  be  the  fault  of  the  driver  of  the  oth- 
er machine.  There  is  nothing  definite  or 
satisfactory  In  the  evidence  as  to  how  or 
why  the  car  ran  upon  the  plaintiff,  and  It  did 
not  tend  to  establish  the  material  allegations 
of  negligence  made  in  the  amended  petition. 
Hence,  if  the  circuit  court  did  weigh  the  evi- 
dence, we  are  not  convinced  that  It  erred  in 
its  conclusions.  Indeed,  counsel  for  plaintiff 
appeared  cognizant  of  the  weakness  of  his 
case,  for  he  Insisted  on  his  right  to  dismiss 
the  action  without  prejudice  as  to  the  Baker 
Motor  Vehicle  Company,  while  he  was  will- 
ing that  the  court  might  direct  a  verdict  In 
favor  of  the  Pope  Motor  Car  Company. 

(2)  The  second  point  involves  an  import- 
ant question  of  practice.  Inasmuch  as  the 
plaintiff  In  error,  under  the  provisions  of  sec- 
tion 5314,  Rev.  St.  1906,  sought  to  dismiss 
without  prejudice  to  a  future  action.  The 
section  reads,  in  part:  "An  action  may  be 
dismissed  without  prejudice  to  a  future  ac- 
tion (1)  by  the  plaintiff  before  the  final  sub- 
mission oi  the  case  to  the  jury,  or  to  the 
court,  when  the  trial  Is  by  the  court 
♦  ♦  •"  In  considering  this  statute,  It  is 
well  to  recall  the  status  of  the  case  when 
the  right  to  dismiss  was  asserted.  The  plain- 
tiff had  rested  his  case.  Immediately  each 
defendant  moved  the  court  to  direct  a  ver- 
dict In  Its  favor.  The  record  Is  silent  con- 
cerning arguments  on  the  motions.  Next  in 
order  Is  the  decision  of  the  court :  "The  mo- 
tion is  sustained  as  to  the  Pope  Motor  Car 
Company  for  default  of  proof  of  Its  having 
entered  a  car.  That  must  be  sustained. 
There  is  nothing  to  show  that  this  car  was 
operated  by  anybody  In  the  employ  of  the 
Pope  Motor  Car  Company,  and  that  It  owned 


the  car.  I  find  there  Is  no  negligence  shown 
against  either  of  these  companies,  and  the 
motion  as  to  both  will  be  sustained."  As  to 
the  Pope  Motor  Car  Company,  it  Is  clear  that 
the  motion  was  promptly  sustained,  and  that 
was  directly  followed  by  the  finding  that  no 
negligence  had  been  shown  against  either  of 
the  companies,  and  that  as  to  both  the  mo- 
tion "will  be  sustained."  The  court  had 
reached  and  announced  its  conclusion,  and, 
while  the  words  are,  "will  be  sustained,"  we 
think  they  mean  that  the  decision  was  then 
made.  No  further  consideration  of  the  mo- 
tions was  Intimated.  The  way  to  dedsioo 
was  clear.  Neither  argument  nor  time  to  fur- 
ther deliberate  was  hinted  at  or  deemed  nec- 
essary. After  the  court  had  thus  taken  and 
announced  its  position,  counsel  asked  a  mo- 
ment for  consultation,  which  was  allowed, 
and  at  Its  expiration,  as  seen  In  our  state- 
ment of  this  case,  he  expressed  his  willing- 
ness that  the  motion  for  verdict  In  favor  of 
the  Pope  Motor  Car  Company  be  sustained, 
but  as  to  the  other  defendant  the  decision 
should  be  different  Then  counsel  said:  "I 
am  asking  that  as  to  the  'Baker'  this  action 
may  be  dismissed  without  prejudice."  The 
subject  of  .the  proposed  dismissal  was  then 
discussed  by  counsel,  upon  the  conclusion  of 
which  the  court  recessed  until  the  next  morn- 
ing. On  convening  of  court,  counsel  again 
took  up  the  subject  and  said:  "The  plain- 
tiff *  *  *  dismisses  this  case  as  to  both 
defendants  without  prejudice";  and  dted 
the  statute  on  the  subject  and  the  right  to 
so  dismiss  was  again  argued.  The  court  re- 
fused to  enter  the  dismissal,  but  directed  the 
jury  to  return  a  verdict  for  the  defendants. 
There  was  no  request  to  withdraw  a  Juror 
and  continue  the  case;  no  leave  to  amend 
the  pleadings  or  make  new  parties  defend- 
ant ;  and  no  request  that  the  case  be  opened 
up  for  further  testimony  or  proceedings. 
The  case  had  already  been  submitted  to  the 
court  on  the  motions  for  verdicts,  and  on 
them  the  trial  was  to  the  court  who  had 
heard  and  determined  them,  and  the  time 
bad  gone  by  for  the  plaintiff  to  exercise  the 
right  of  dismissal.  The  cause  had  been  sub- 
mitted to  the  court  and  its  judgment  invok- 
ed. If  the  court  had  the  power  to  exercise 
discretion  on  the  subject  we  cannot  find  that 
the  discretion  was  abused  In  refusing  to  en- 
ter the  dismissal  at  so  late  a  stage  in  the 
proceedings. 

Other  states  have  similar  code  provisions 
as  to  the  right  of  dismissal  of  an  action,  and 
decisions  of  the  highest  courts  of  some  of 
such  states  are  cited  In  the  brief  of  plaintiff 
in  error^  Holding  the  light  of  the  foregoing 
facts  before  us,  we  will  examine  those  cases. 

First  In  order  Is  Harris  v.  Beam  et  al.,  46 
Iowa,  118.  The  headnote  reads :  "A  case  Is 
not  finally  submitted  to  the  Jury,  within  the 
meaning  of  section  2844  of  the  Code,  untU 
they  have  been  directed  to  proceed  to  the  con- 
sideration of  their  verdict,  and  it  may  be  dis- 
missed without  prejudice  after  the  comple- 
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tlon  of  the  charge  of  the  court"  The  suit 
was  upon  a  bond  of  which  the  plaintiff  claim- 
ed to  be  the  owner.  After  the  CTidence  was 
introduced  and  the  arguments  of  counsel 
were  concluded,  the  court  In  substance  In- 
structed the  Jury  that  plaintiff  bad  introduc- 
ed no  proof  that  he  was  the  owner  of  the 
dalm  sued  on,  and  the  reidlct  must  be  for 
the  defendant  Thereupon  the  plaintiff  of- 
fered to  dismiss  his  action.  Defendant  ob- 
jected, the  objection  was  overruled,  and  the 
action  was  dismissed.  In  deciding  the  case 
on  appeal,  the  Supreme  Court  of  that  state 
said :  "In  every  ease  finally  submitted  there 
must  be  some  moment  of  time  in  which  the 
condition  of  being  finally  submitted  Is  as- 
sumed. Ordinarily  there  Is  no  dlfiSculty  in 
determining  whether  or  not  a  case  has  been 
submitted.  But  the  difScuIty  Increases  with 
the  approach  to  the  time  which  marks  the  line 
of  demarcation  between  a  case -finally  submit- 
ted and  one  not  finally  submitted  and  be- 
comes greatest  when  that  precise  time  Is 
reached.  If  the  last  word  of  the  court's 
charge  to  the  jury  had  not  been  read,  it 
would  probably  be  conceded  that  no  final 
submission  bad  occurred.  But,  as  the  charge 
had  been  fully  read,  it  is  claimed  nothing 
further  remained  for  conrt  or  counsel  to  do, 
and  that  the  cause  was  finally  in  the  hands 
of  the  jury.  This  case  presents  the  question, 
perhaps,  in  the  most  difficult  light  of  which 
it  is  susceptible."  The  court  then  discusses 
Hays  ▼.  Turner,  23  Iowa,  214,  and  continues: 
"But  tliat  is  not  a  parallel  case.  In  that  case 
the  trial  was  by  the  court  The  court  had 
found  the  facts  and  had  announced  the  con- 
clusions of  law  and  was  about  to  pronounce 
judgment  The  cause  had  been  finally  sub- 
mitted to  the  court,  and  the  court  had  acted 
upon  It  to  the  extent  of  finding  and  settling 
both  the  facts  and  the  law.  The  case  was 
In  the  same  position  as  a  cause  tried  by  jury 
after  the  return  of  the  verdict  It  Is  quite 
clear  that  In  that  case  It  was  too  late  for  the 
plaintiff  to  dismiss.  •  •  *"  We  think 
Hays  ▼.  Turner,  supra,  an  authority  here,  for 
there  had  been  a  submission  of  the  cause  to 
the  court  and  on  the  all-important  motions 
for  verdicts.  The  conrt  had  found  the  facts 
and  announced  its  conclusions  of  law  in  this 
case,  and  the  formal  return  of  a  verdict  to 
comply  with  the  Judgment  of  the  court  was 
not  essential  to  a  final  submission.  The  evl- 
Aemce  had  been  demurred  to  and  the  demur- 
rer sustained,  and  it  remained  for  the  jury 
to  obey  that  Judgment  and  concur  with  the 
conrt  MuUen  v.  Peck,  67  Iowa,  430,  10  N. 
W.  829,  is  another  case  dted.  That  was  a 
trial  by  jury  and  it  presents  a  situation  very 
different  from  the  case  at  bar,  but  follows 
the  doctrine  of  Harris  v.  Beam  et  al.,  supra. 
In  chronological  order,  while  It  is  not  cited 
by  plaintiff  in  error,  we  find  McArthur  v. 
Schultz,  78  Iowa,  864,  43  N.  W.  223,  which  is 
part  of  the  pronounced  law  of  that  state.  On 
page  366  of  78  Iowa,  page  224  of  43  N.  W., 
the  court  says  of  the  third  proposition  in- 


volved: "It  only  remains  to  say  whether  upon 
the  record,  as  shown  in  appellant's  abstract 
the  court  erred  in  permitting  the  plaintiff  to 
dismiss  at  the  time  he  did.  The  case  was  fully 
tried  and  submitted  on  November  20th,  and  on 
November  21st  the  plaintiff  was  granted  leave 
to  withdraw  all  his  claim  except  $10  interest 
on  the  incumbrance  without  prejudice.  C!ode,  § 
2844,  provides  that  actions  may  be  dismissed 
'by  tiie  plaintiff  before  the  final  submission  of 
the  case  to  the  jury,  or  to  the  court  when  the 
trial  Is  by  the  court'  This  Is  construed  to 
be  equivalent  to  a  denial  of  a  right  to  dis- 
miss after  such  submission.  [Certain  cases 
cited.]  If  we  were  to  consider  the  judge's 
certificate,  it  only  shows  that  upon  the  final 
submission  of  the  cause  plaintiff's  attorney 
reserved  the  right  to  dismiss  without  prej- 
udice, in  the  event  the  court  decided  against 
him.     Such  a  practice  cannot  be  sustained 

•  •    • " 

The  case  of  Morrlsey  y.  Railway  Co.,  80 
Iowa,  314,  45  N.  W.  545,  seems  to  be  the 
strongest  case  In  support  of  the  contention 
of  plaintiff  In  error.  It  la  there  held  that: 
"Under  section  2844  of  the  Code,  providing 
that  a  plaintiff  may  dlsmlsB  his  action  'be- 
fore the  final  submission  of  the  case  to  the 
jury,  or  to  the  court,  when  the  trial  is  by 
the  court,'  plaintiff  had  a  right  to  dismiss  aft- 
er the  defendant  had  moved  for  an  order  for 
a  verdict  on  plalntlfTs  evidence,  and  the  court 
had  intimated  that  it  would  sustain  the  mo< 
tion,  but  bad  made  no  entry  to  that  effect, 
and  had  not  yet  directed  the  jury  to  return 
a  verdict:  for  as  yet  there  was  not  a  final 
submission  of  the  case."  And  Harris  v. 
Beam,  supra,  is  cited  as  authority.  We  can- 
not concur  in  the  reasoning  of  the  court 
where  It  Is  said  on  page  315  of  SO  Iowa,  on 
page  545  of  45  N.  W. :  "Surely  the  submis- 
sion of  the  motion  was  not  a  submission 
of  the  case  to  the  court,  for  whether  the 
motion  was  overruled  or  sustained  it  remain- 
ed to  submit  the  case  to  the  jury  for  verdict 

*  •  »"  The  fallacy  of  such  conclusion  Is 
In  attaching  ultimate  importance  to  the  ver- 
dict of  the  jury  in  such  a  case.  We  again 
say  that  the  finding  and  Judgment  of  the 
court  on  the  motion  is  the  determining  au- 
thority and  the  directed  verdict  is  compliance 
with  the  forms  of  practice. 

In  Oppenhelmer  Bros.  v.  Elmore,  100  Iowa, 
196,  80  N.  W.  307,  the  subject  was  again 
considered  and  former  rulings  followed.  The 
court  says  on  page  198  of  109  Iowa,  on  page 
307  of  80  N.  W.:  "Defendant's  counsel  have 
cited  a  number  of  cases  from  the  Supreme 
Court  of  Kansas  holding  that  the  action  of 
the  trial  court  under  such  a  statute  is  dis- 
cretionary, and  will  not  be  interfered  with 
on  appeal.  We  have  adopted  a  different  rule^ 
and,  as  it  is  a  rule  of  practice  our  own  de- 
cisions must  govern." . 

Chicago,  M.  &  St  P.  By.  Co.  v.  Metalstaff 
et  al.,  101  Fed.  769.  41  C.  0.  A.  669,  decided 
by  United  States  Court  of  Appeals  of  the 
Eighth  Circuit  and  cited  by  plaintiff  in  er- 
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ror,  simply  bolds  that  the  federal  courts 
will  nstially  conform  to  the  rules  of  practice 
established  by  the  courts  of  the  state  In 
which  the  federal  court  Is  sitting,  and  that 
It  followed  the  practice  of  the  courts  In  Mis- 
souri as  to  the  time  a  plaintiff  might  dlsniiss 
bis  action.  The  Court  of  Appeals  declared 
no  rule  of  Its  own,  but  followed  the  long  set- 
tled practice  in  that  state.  To  the  same  ef- 
feet  are  Colorado  Fuel  &  Iron  Co.  y.  Mena- 
pace,  16  Colo.  App.  200,  64  Pac.  6^;  Gass- 
man  v.  Jarris  (C.  C.)  94  Fed.  603;  Howe  et 
al.  T.  Harroun.  17  111.  494,  cited  in  brief  of 
plaintiff  in  error.  On  the  same  line  is  Ver- 
trees'  Adm'r  t.  Newport  News  Co.,  25  S.  W, 
1,  9S  Ky.  814 

But  there  Is  an  array  of  cases  where  ad- 
Terse  holdings  are  made.  Kansas  is  a  Code 
state,  and  its  statute  touching  the  point  here 
at  Issue  is  similar  to  onr  own.  In  St  Joseph 
&  Denver  City  B.  B.  Co.  t.  Dryden,  17  Kan. 
278,  Brewer,  J.,  stated  the  question  to  be 
whether  the  district  court  abused  its  discre- 
tion in  refusing  to  open  up  a  case  and  per- 
mit the  plaintiff  to  offer  further  testimony 
after  it  had  sustained  a  demurrer  to  the  evi- 
dence. The  court  refused  permission,  and 
then  the  plaintiff  moved  for  leave  to  dismiss 
the  action  without  prejudice,  but  the  court 
overruled  the  motion  and  rendered  Judgment 
In  favor  of  defendant  for  costs.  Among  oth- 
er things  the  court  say,  on  page  280 :  "Where 
a  demurrer  to  the  evidence  Is  sustained,  the 
case  is  ready  for  Judgment  It  has  been 
finally  submitted  to  the  court  and  the  plain- 
tiff has  no  more  right  to  dismiss  than  be 
has  after  a  verdict  is  rendered.  The  case  Is 
decided,  and  the  plaintiff  has  no  right  to 
avoid  that  decision  by  a  dismissal."  In  State 
V.  Scott  22  Neb.  628,  36  N.  W.  121,  It  is  held 
(1)  that  under  the  practice  of  that  state  (code 
provision)  "the  plaintiff  cannot  as  a  matter 
of  right  dismiss  an  action  after  the  final  sub- 
mission of  the  case  to  the  court"  (2)  "Where 
a  cause  was  submitted  to  the  court  on  a  de- 
murrer to  the  petition  and  a  decision  ren- 
dered sustaining  the  demurrer,  but  no  opin- 
ion filed,  and  afterwards,  and  before  the 
preparation  of  the  opinion,  the  plaintiff  at- 
tempted to  dismiss  the  action,  to  which  the 
defendant  objected,  held,  that  the  attempt  to 
dismiss  was  unavailing,  and  that  the  cause 
having  been  finally  submitted,  final  Judg- 
ment in  the  case  would  be  rendered."  The 
provision  of  the  Nebraska  Code  is  the  same 
as  In  this  state.  In  fact,  the  court  say  In 
the  opinion  (page  639  of  22  Neb.,  page  120 
of  86  N.  W.)  that  it  was  "copied  verbatim 
from  section  372  (old  number)  of  the  Ohio 
Code,"  and  refers  to  its  construction  as  found 
in  Beaumont  et  al.  t.  Herrick,  24  Ohio  St 
446,  of  which  we  will  speak  again.  In  Bee 
Building  Co.  T.  Dalton,  68  Neb.  88,  93  N.  W. 
930,  the  Supreme  Court  of  Nebraska  again 
passed  on  the  question.  Dalton  sued  the 
Bee  Building  Company  to  recover  damages 
for  a  personal  Injury.  A  Jury  was  Impan- 
neled  to  try  the  Issues,  and,  the  plaintiff  hav- 


ing submitted  his  case,  defeadaht  moved  tfas 
court  to  direct  a  verdict  In  its  favor  on  the 
ground  that  there  was  neither  averment  nor 
proof  of  an  actionable  wrong.  The  motion 
was  sustained,  but  before  the  peremptory 
instruction  could  be  given,  the  plaintiff  asked 
that  the  case  be  dismissed  without  prejudice^ 
and  his  request  was  granted  by  the  trial 
court  The  Supreme  Court  held  this  to  ba 
error.  In  the  opinion  by  Sullivan,  O.  3.,  1> 
found  a  forceful  statement  of  the  law  of 
that  case.  On  page  40  of  68  Neb.,  on  page 
830  of  93  N.  W.,  it  Is  said:-  '"The  contention 
of  counsel  for  plaintiff  is  that  the  trial  wai 
to  the  Jury  and  that  there  could  be  no  sub- 
mission of  the  case  until  the  Jury  had  com- 
plete authority  to  deal  with  it  This  argu- 
ment Is  plausible,  but  we  cannot  believe 
that  it  is  sound.  It  is  true  a  Jury  was  im- 
paneled, but  it  Is  equally  true  that  the  case 
was  tried  by  tte  court,  and  not  by  the  Jury. 
The  case  was  submitted  on  an  issue  of  law, 
and  the  determination  of  that  Iflsue  eliminat- 
ed the  Jury  and  ended  the  controversy.  Aft- 
er It  had  been  adjudged  that  the  plaintiff 
had  no  case,  and  that  there  was  no  issue  of 
fact  to  be  decided,  the  direction,  receptitfn, 
and  recording  of  a  verdict  would  have  been 
mere  ceremonial  acts.  These  acts  would,  we 
know,  be  in  accordance  with  conventional 
procedure.  They  would  satisfy  the  require- 
ments of  Judicial  formalism,  but  they  would 
be  as  useless  and  idle,  and  almost  as  absurd, 
as  the  archaic  practice  of  withdrawing  a 
Juror  In  order  to  secure  a  continuance.  To 
direct  a  Jury  to  return  a  verdict  In  favor  ot 
the  defendant  would  have  been  to  command 
the  triers  of  fact  to  ratify  a  decision  already 
made  by  the  court  upon  a  question  of  law. 
When  the  legislature.  In  section  430,  spoke 
of  'the  final  submission  of  the  case  to  the 
Jury,'  It  must  have  had  in  mind  the  submis. 
slon  of  a  disputed  question  which  might  be 
resolved  by  the  Jury  in  favor  of  eltlier  party. 
In  this  case  there  was  no  issue  of  ftict.  The 
court  so  decided.  •  •  •  In  every  such 
case  the  Judgment  rests  not  on  a  decision  of 
a  question  of  fact  but  wholly  and  exclusive- 
ly upon  the  decision  of  a  question  of  law. 
When  it  was  determined  that  the  plaintiff 
had  failed  to  make  a  case,  the  court  might 
without  taking  from  the  Jury  a  meaningless 
verdict  have  proceeded  at  once  to  render 
Judgment  in  favor  of  defendant  To  be  sure, 
the  procedure  would  not  be  according  to  es- 
tablished usage,  but  it  would  be  legal  and 
logical  and  in  harmony  with  modem  meth- 
ods of  transacting  business.  *  •  •  Indeed, 
the  very  essence  of  a  decision  sustaining  a 
demurrer  to  evidence  is  a  denial  of  the  liti- 
gant's claim  that  he  is  entitled  to  a  Jury 
trial.  *  •  •"  As  to  what  constitutes  a 
final  submission  of  a  case  to  the  Jury  under 
certain  circtimstances,  see  Drummond  v.  L. 
&  N.  B.  Co.  (C.  C)  lOe  Fed.  631,  also  Huntt 
V.  McNamee,  141  Fed.  293,  72  C.  C.  A.  441 ; 
Cabin  V.  Railway  Co.,  74  Fed.  285,  20  C.  C. 
A.  184.    Many  cases  might  be  added  to  the 
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list,  bat  In  oar  Jadgment  tbey  are  not  neces- 
Bary. 

Bot  coming  home  to  oar  own  atate,  we 
find  at  least  one  case  which  snpporta  the 
Judgment  ondw  rerlew:  Beaomont  et  al.  r. 
Herrlck,  24  Ohio  St  446.  It  was  there  held : 
"(3)  Where  a  case  is  submitted  to  the  court 
on  a  demurrer  to  the  answer,  the  ground  of 
the  demarrer  being  that  the  answer  does  not 
contain  a  defense,  and  the  demurrer  Is  over- 
ruled,  the  plaintiff  cannot,  without  the  leave 
of  the  court,  dismiss  his  action  without  prej- 
udice. The  submission  of  the  case  on  the  de- 
murrer Is  a  final  submission  of  the  case 
within  the  meaning  of  section  872  of  the 
Code,  unless  leave  Is  obtained  to  reply  or 
amend.  (^  Whether,  In  such  case,  after  the 
OTerrolIng  of  the  demarrer,  the  plaintiff 
should  have  leave  to  reply,  or  to  amend  his 
petition,  Is  a  matter  resting  In  the  sound  dis- 
cretion of  the  court  If  the  exercise  of  such 
discretion  is  reviewable  on  error  In  any  case. 
It  can  only  be  where  the  record  shows,  In 
view  of  all  the  circumstances  under  which 
the  court  acted,  an  abase  of  discretion,  re- 
sulting In  a  denial  to  the  party  of  a  fair  tri- 
al." Omitting  the  long  statement  of  that 
case.  It  la  anfflclent  to  say  here  that  the  orig- 
inal petition  was  filed  In  the  court  of  com- 
mon pleas,  and  afterwards,  a  demurrer  was 
sustained  to  an  amended  i>etltlon  on  the 
ground  that  it  did  not  show  a  cause  of  ac- 
tion, and  the  petition  was  dismissed.  The 
case  was  taken  on  appeal  to  the  district 
court,  and  there  another  amended  petition 
was  filed.  The  defendant  answered  and 
plaintiff  demurred  to  the  answer.  The  de- 
marrer was  overruled  and  the  petition  dis- 
missed. On  overruling  of  the  demarrer,  ap- 
plication was  made  to  amend  the  petition  by 
setting  up  additional  matter.  The  court  re- 
fused the  leave  asked.  PlalntUTs  coonsel 
then  represented  to  the  coort  that  the  de- 
marrer to  the  answer  was  filed  in  good  faith, 
and  asked  leave  to  reply  to  the  answer.  This 
was  refused.  Thereupon  plaintiff  asked  leave 
to  dismiss  the  action  without  prejudice  which 
was  also  refused.  Error  was  prosecuted  in 
this  coort  to  reverse  the  Judgment  dismiss- 
ing the  petition.  On  that  branch  of  the  case 
White,  J.,  on  page  457,  says:  "We  see  no 
error  In  this  refusal  of  the  court  The  sab- 
mlssion  of  the  case  on  the  demurrer  was  a 
final  submission  of  the  case  within  the  mean- 
ing of  section  372  (old  number)  of  the  Ck>de, 
unless  leave  was  obtained  to  reply  or  amend. 
Without  additional  pleading,  the  legal  conse- 
quence of  the  ovemillng  of  the  demarrer 
was  a  Judgment  of  dismissal."  Tbe  court 
then  discusses  the  action  of  the  court  in  re- 
fusing leave  to  amend  or  r^ly,  and  found 
DO  error. 

To  recognize  In  our  practice  the  claim  that 
is  made  by  plaintiff  In  error  would  give  a 
plaintiff  the  right  when  he  fails  to  make  a 
case,  and  It  is  so  decided,  to  thwart  the  con- 


test on  his  own  evidence,  dismiss  without 
prejudice,  and  again  bring  the  defendant  In- 
to some  court  to  answer  a  similar  demand, 
with  ail  the  attendant  costs;  and,  if  it  can 
be  done  once^  It  may  be  done  a  second  or 
third  time,  thus  prolonging  the  expensive 
and  annoying  litigation.  This  system  of 
practice  should  not  be  enconraged,  and  we 
therefore  think  It  our  duty  to  aflirm  the 
Judgment  of  the  drcolt  court 
Judgment  affirmed. 

SHADCK.  SUMMERS,  SPBAB,  and  DA- 
VIS, JJ.,  concur. 

era  (Ml.  St  121> 
YEAGER  et  al.  v.  TUNINCJ  et  al. 
(Supreme  Court  of  Ohio.     Dec.   1,  1908.) 

1.  Baseuxnts  (8  2*)— What  Cottarmma. 

The  right  of  an  owner  of  an  estate  to 
erect  and  maintain,  or  to  cause  to  be  erected  and 
maintained,  a  line  qf  telephone  poles  over  the 
estate  of  another  for  the  benefit  of  the  former.  Is 
an  easement. 

[Ed.  Note.— For  other  cases,  see  EsBements, 
Cent  Dig.  f  8 ;   Dec  Dig.  f  2.*] 

2.  Easoemehtb  (f  1*)— OBBATIOir. 

An  easement  can  be  created  only  by  deed 
or  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  S  1 ;  Dec.  Dig.  |  1.*] 

3.  LlOKNSKS    (f    44*)  —  DlBTIROUISHXD    FBOM 

EliiSraiKNT. 

A  parol  agreement  by  several  adjoining 
landowners  to  erect  and  maintain  telephone  poles 
on  their  respective  lands,  and  to  contribute 
equally  to  the  expense  of  stringing  wires  there- 
on, and  of  operating  a  telephone  line,  does  not 
create  an  easement,  but  is  merely  a  parol  li- 
cense, and  is  revocable  by  any  one  of  such  own- 
era,  although  in  reliance  thereon  the  poles  have 
been  erected  and  the  line  constructed. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Dec. 
Dfe.  I  44L*] 

(Syllabus  by  the  Court) 

4.  EASEunnTs  (5  I*)— Defenses. 

An  easement  is  a  right  without  proflt  creat- 
ed by  grant  or  prescription,  which  the  owner 
of  one  estate  may  exercise  in  or  over  the  es- 
tate of  another  for  the  benefit  of  the  former. 

[Ed.  Note. — For  other  cases,  see  Easements, 
Cent.  Dig.  §  1;    Dec.  Dig.  g  !.• 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  230&-2311 ;    vol.  8,  pp.  764ft-7647.] 

5.  Licenses  ({  48*). 

A  license  is  a  personal,  revocable,  and  non- 
assignable privilege  conferred  either  by  writing 
or  parol  to  do  one  or  more  acts  on  land  without 
possessing  any  interest  therein. 

[EM.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  I  96;    Dec.  Dig.  S  43.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4133-4141 ;   vol  8,  p.  7706.] 

Davis,  J.,  dissenting. 

Error  to  Circuit  Court,  OalUa  county. 

Action  by  Garret  Yeager  and  others 
against  John  P.  Tuning  and  others.  A  de- 
murrer to  the  petition  was  sustained  In  the 
circuit  coart  and  plaintiffs  bring  error.  Af- 
firmed. 


•Vm  other  cue*  lea  lune  topic  and  section  NUMBER  In  Dee.  A  Am.  Digs.  UOT  to  data,  ft  Reporter  Indaer 
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It  Is  averred  in  the  petltl<m  that  the  plain- 
tiffs and  the  defendants  mutually  agreed 
orally  to  constnict  a  telephone  line  over  and 
across  their  respective  lands  and  to  their  re- 
spective resldencfes  thereon  to  enable  them  to 
have  telephonic  communication  with  each  oth- 
er and  with  persons  on  other  lines  with 
which  such  line  might  be  connected;  that  each 
agreed  at  his  own  expense  to  erect  and  main- 
tain a  certain  number  of  poles,  and  that  the 
plaintiffs  and  defendants  agreed  to  contribute 
equally  money  to  purchase  and  string  the 
wires  and  to  contribute  equally  sufficient  mon- 
ey to  repair  and  maintain  the  line;  that  the 
line  was  constructed  as  agreed;  that  It  was  of 
a  permanent  nature  and  of  the  value  of  $250; 
that  each  of  the  parties  expended  about  $15 
additional  for  telephone  boxes  and  other  ap- 
pliances, and  that  the  line  was  in  use  for 
about  three  years,  and  until  shortly  before 
the  filing  of  the  petition  when  certain  of 
the  defendants  cut  the  wires  and  cut  down 
certain  of  the  poles  and  rendered  the  line 
in  places  useless,  and  they  pray  for  a  man- 
datory order  requiring  the  replacing  of  the 
poles  and  the  restoring  of  the  line,  and  for 
an  injunction  against  the  destruction  or  inter- 
ference with  the  line  in  the  future.  The 
case  went  to  the  circuit  court  on  appeal, 
where  a  demurrer  was  sustained  and  the 
petition  dismissed. 

R.  M.  Switzer,  for  plaintiffs  in  error.  H.  C. 
Johnston  and  E.  D.  Davis,  for  defendants 
in  error. 

SUMMERS,  J.  (after  stating  the  facts  as 
above).  If  the  plaintiffs  are  entitled  to  a 
specific  performance  of  the  agreement,  then 
they  have  an  easement  created  by  parol  in 
the  lands  of  the  defendants.  An  easement 
is  a  right  without  profit,  created  by  grant 
or  prescription,  which  the  owner  of  one  es- 
tate may  exercise  in  or  over  the  estate  of 
another  for  the  l>eneflt  of  the  former.  A 
license  is  a  personal,  revocable,  and  nonas- 
signable privilege,  conferred  either  by  writ 
Ing  or  parol,  to  do  one  or  more  acts  upon 
land  without  possessing  any  interest  therein. 
Greenwood  Lake  &  F.  J.  Railroad  Co.  v. 
N.  Y.  &  G.  L.  RaUroad  Ck).,  134  N.  Y.  435,  31 
N.  B.  874.  Section  4198,  Rev.  St.  provides 
that:  "No  lease,  estate  or  interest,  either 
of  freehold  or  term  of  years,  or  any  uncer- 
tain interest  of,  in,  or  out  of  lands,  tene- 
ments, or  hereditaments,  shall  be  assigned, 
or  granted,  except  by  deed,  or  note  in  writ- 
ing, signed  by  the  party  so  assigning  or 
granting  the  same,  or  his  agent  thereunto 
lawfully  authorized,  by  writing,  or  by  act 
and  operation  of  law."  This  statute  would 
seem  to  settle  the  question  of  the  right  to  a 
decree  for  specific  performance  against  the 
plaintiffs,  but  it  is  contended  that  it  is  the 
well-settled  law  of  this  state  that  such  an 
agreement  is  a  parol  license,  and  that  such 
license,  when  executed  is  irrevocable.  Mr. 
Freeman  in  a  note  to  Lawrence  v.  Springer. 


49  N.  J.  Eq.  269,  24  AtL  933,  31  Am.  St. 
Rep.  702-715,  says:  "At  common  law  a  pa- 
rol license  to  be  exercised  upon  the  land  of 
another  creates  an  interest  in  the  land,  is 
within  the  statute  of  frauds,  and  may  be 
revoked  by  the  licensor  at  any  time,  no  mat- 
ter whether  or  not  the  licensee  has  exer- 
cised acts  under  the  license,  or  expended 
money  in  reliance  thereon.  In  many  of  the 
states  this  rule  prevails,  while  in  others  the 
licensor  is  deemed  to  be  equitably  estopped 
from  revoking  the  license,  after  allowing  the 
licensee  to  perform  acts  thereunder,  or  to 
make  expenditures  in  reliance  thereon. 
These  two  lines  of  cases  cannot  be  reconcil- 
ed; for  one  of  them  holds  that  an  interest 
in  land  cannot  be  created  by  force  of  a  mere 
parol  license,  whether  executed  or  not,  while 
the  other  dedares-tfaat  where  the  licensee  has 
gone  to  expense,  relying  upon  the  license, 
the  licensor  may  be  estopped  from  revoking 
it,  and  thus  an  easement  may  be  created. 
The  former  line  of  cases,  it  seems  to  us,  is 
founded  upon  the  better  reason.  They  decide 
that  a  parol  license  to  do  an  act  on  the  land 
of  the  llcoisor,  while  it  justifies  anything 
done  by  the  licensee  before  revocation,  is 
revocable,  at  the  option  of  the  licensor,  and 
this  although  the  intention  was  to  confer  a 
continuing  right,  and  money  has  been  ex- 
pended by  the  licensee  upon  the  faith  of  the 
license.  Such  license  cannot  be  changed  into 
an  equitable  right  on  the  ground  of  equi- 
table estoi^id."  To  the  same  effect  is  Browne 
on  the  Statute  of  Frauds,  {  31;  Jones  on 
Easements,  |  84;  Bigelow  on  Estoppel  (5th 
Ed.)  666. 

In  Lawrence  ▼.  Springer,  49  N.  J.  Eq.  289, 
24  Atl.  933,  31  Am.  St.  Rep.  702,  Beasley,  C. 
J.,  says :  "It  has  not  been,  and  it  cannot  be, 
denied  that  such  a  grant  as  the  one  In  ques- 
tion cannot  be  enforced  in  a  court  of  law. 
Such  easements,  being  incorporeal,  lie  in 
grant,  and  their  creation  requires  an  Instru- 
ment under  seal.  Nor  is  it  questioned,  nor 
questionable,  that  a  parol  imposition  of  a 
servitude  of  this  kind  upon  land  is  in  flat 
contradiction  of  the  statute  of  frauds.  It  is 
true,  indeed,  that  in  one  class  of  cases,  as  is 
well  known,  courts  of  conscience  have  felt 
dispensed  from  putting  in  force  the  provi- 
sions of  that  act  This  has  been  the  course 
pursued  where  a  parol  agreement  for  the 
purchase  of  lands,  or  of  some  interest  in 
them,  has  been  performed  to  the  extent  of 
possession  having  been  taken  In  part  execu- 
tion of  such  contract  But,  while  this  is  the 
undeniable  rule  in  equity,  it  should  be  ever 
borne  in  mind  that  its  introduction  has  been 
regretted  by  the  wisest  judges.  'The  statute,' 
says  Lord  Redesdale,  'was  made  for  the  pur- 
pose of  preventing  perjuries  and  frauds,  and 
nothing  can  be  more  manifest  to  any  person 
who  has  been  in  the  habit  of  practicing  in 
courts  of  equity  than  tliat  the  relaxation  of 
that  statute  has  been  a  ground  of  much  per- 
jury and  much  fraud.  If  the  statute  had 
been  vigorously  observed,  the  result  would 
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probably  bave  been  that  few  instances  of 
parol  agreemrats  would  hare  occurred. 
Agreements  from  the  necessity  of  the  case 
would  have  been  reduced  to  writing.  Where- 
as it  is  manifest  that  the  decisions  on  the 
subject  have  opened  a  new  door  to  fraud.' 
And  these  strictures  are  pointed  with  the  em- 
phatic declaration  that  'it  is  therefore  abso- 
lutely necessary  for  courts  of  equity  to  make 
a  stand,  and  not  carry  the  decisions  further.' 
Lindsay  v.  Lynch,  2  Schoales  &  L.  4.  And  in 
tiie  same  vein.  Judge  Story  (2  Story's  Eq. 
Jur.  I  766)  says  that  'considerations  of  this 
sort  have  led  eminent  judges  to  declare  that 
they  would  not  carry  the  exceptions  of  cases 
from  the  statute  of  frauds  further  than  they 
were  compelled  to  do  by  former  decisions.' 
To  the  same  purx>ose  are  the  criticisms  of 
Chancellor  Kent  In  Phillips  v.  Thompson,  1 
Johns.  Oh.  149,  and  of  Chancellor  Zabrlskie 
In  Cooper  v.  Carlisle,  17  N.  J.  Eq.  520." 
Pomeroy,  In  his  work  on  Specific  Performance 
of  Contracts,  referring  to  the  doctrine  of  the 
IrrevocablUty  of  a  parol  license  when  ex- 
ecuted, says  that  It  Is  opposed  to  the  com- 
mon-law doctrine  concerning  licenses  as  it 
prevails  in  England  and  In  most  of  the  Amer- 
ican states.  In  Rodefer  v.  Railroad,  72  Ohio 
St.  272,  74  N.  B.  183,  70  L.  H.  A.  844,  the 
opinion  of  Andrews,  J.,  in  Crosdale  v.  Lani- 
gan,  129  N.  Y.  604,  29  N.  E.  824,  26  Am.  St 
Rep.  551,  was  quoted  from  at  length  with  ap- 
proval, and  It  is  unnecessary  to  repeat  here 
what  was  said  there.  In  that  opinion  be 
says  that  it  is  plainly  the  rule  of  the  statute, 
as  well  as  the  rule  required  by  public  policy, 
that  such  a  license,  though  executed,  is  rev- 
ocable. See,  also.  Hicks  v.  Swift  Creek  Mill 
Company,  133  Ala.  411,  81  South.  947,  57  L. 
R.  A.  720,  91  Am.  St  Rep.  38;  Pitzman  v. 
Boyce,  11  Mo.  387,  19  S.  W.  1104,  33  Am.  St 
Rep.  S36;  l^oemke  y.  Fiedler  and  Another, 
91  Wis.  386,  64  N.  W.  1030 ;  Stewart  v.  Stev- 
ens, 10  Colo.  440,  15  Pac.  786 ;  St  Louis  Na- 
tional Stock  Yards  v.  Wiggins  Ferry  Com- 
pany, 112  111.  884,  54  Am.  Rep.  243.  The 
cases  are  too  numerous  to  cite,  bat  may  be 
readily  found  by  reference  to  the  reports  and 
textbooks  already  cited. 

The  early  cases  were  grounded  on  some 
early  English  cases  which  were  overruled  In 
the  leading  case  of  Wood  v.  Leadbitter,  13 
Meeson  &  W.  838.  The  cases  of  Wilson  et  al. 
T.  Chalfant,  15  Ohio,  248,  45  Am.  Dec.  574, 
and  HombaCk  t.  Cincinnati  &  Zanesvllle 
Railroad  Company,  20  Ohio  St.  81,  are  cited 
as  supporting  the  doctrine  of  the  irrevocabil- 
ity of  such  a  license.  The  former  seems  to 
have  been  based  upon  precedents  that  were 
In  accord  with  the  early  English  decisions, 
which,  as  we  have  seen,  have  been  overruled. 
The  later  case  Is  not  authority  for  the  doe- 
trine,  but  is  a  case  of  a  parol  agreement  for 
the  purchase  of  an  interest  In  lands  which 
has  been  performed  to  the  extent  of  posses- 
sion having  been  taken  In  part  execution  of 


the  contract  The  later  case  decided  by  the 
Supreme  Court  Commission  (Wllkins  v.  Irvine, 
33  Ohio  St  138)  is  not  In  accord  with  the 
earlier  doctrine,  but  is  in  accord  with  the 
modem  doctrine,  and  It  is  there  held  that: 
"A  written  license,  without  seal  and  unac- 
knowledged to  enter  upon  and  imbed  water 
pipes  in  the  land  of  another,  with  privilege 
to  enter  and  repair  them,  creates  no  Interest 
in,  nor  Incumbrance  uxx>n,  the  land  bxkSx  as 
will  disable  the  owner  thereof  from  making 
a  good  and  sufficient  deed  conveying  a  good 
title  thereto."  It  may  be  added  that  in  that 
case  the  written  license  had  been  executed. 
and  In  the  opinion  it  is  said  (page  144) :  "It 
gave  the  Cleveland  Rolling  lyilll  Company  no 
dominion  over  the  land,  nor  did  it  create.  In 
its  favor,  an  easement  in  the  land.  If  its 
terms  had  been  violated  by  Brooks  or  his 
grantees,  the  jurisdiction  of  a  court  of  equity 
could  not  have  been  successfully  Invoked  to 
enforce  a  specific  performance.  The  remedy, 
If  any  it  had,  would  have  been  an  action  for 
damages." 
Judgment  affirmed. 

PRICE,  0.  J.,  and  SHAUCK,  CREW,  and 
SPEAR,  JJ.,  concur. 

DAVIS,  J.  (dissenting).  The  contrary  rule 
has  been  a  rule  of  property  in  this  state  for 
more  than  60  years.  Wilson  v.  Chalfant,  15 
Ohio,  248,  45  Am.  Dec.  574  It  Is  In  the 
strictest  sense  stare  decisis,  and  is  no  longer 
an  open  question  for  the  courts.  If  there 
is  any  demand  for  a  change  of  the  law,  the 
Legislature  alone  Is  competent  to  decide 
whether  a  change  so  vital  to  property  rights 
which  have  been  acquired  under  the  existing 
rule  should  be  made. 


(200  Man.  340) 

LYNCH  V.  LYNN  BOX  CO. 

(Supreme  Judicial  0>urt  of  Maasachusetta.    Es- 
sex.   Jan.  4,  1909.) 

1.  Masteb  and  Sebvant  (§  288*)— IwjuBT  to 

SKBVANT— ASSUUFTION    OF    RiSK— QUBSTIOR 
TOB    JUBT. 

Whether  an  employs,  injured  while  work- 
ing on  a  heading  machine  in  a  box  factory 
by  having  his  hand  drawn  against  the  saw  in 
consequence  of  a  defect  in  the  machine,  assum- 
ed the  risk,  held,  under  the  evidence,  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  1068-1088;  Dec.  Dig. 
S  288.*] 

2.  Masteb  ano  Sebvant  (8  288*)— Injttbt  to 
sgbvaniv-asstrmftion  of  risk— question 

FOB  JtJET. 

The  fact  that  an  employe,  working  on  a 
beading  machine  in  a  t>ox  factory,  knew  that 
the  machine  was  defective,  and  that  boards 
at  times  hit  the  spreader  and  caused  his  hand 
to  jump,  does  not,  as  a  matter  of  law,  show 
that  he  appreciated  and  assumed  the  risk  of 
injury  by  having  bis  hand  thrown  onto  the 
saw  by  the  tendency  which  the  machine  had  to 
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canw  bla  hand  to  J1119P  when  a  board  bit  the 
spreader. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f{  1068-1088;  Dec.  Dig. 
{  288.»] 

Report  from  Superior  Oourt,  Essex  Coun- 
ty;  John  C.  Crosby,  Jndge. 

Action  by  Arthur  It  Lynch  against  the 
Lynn  Box  Company.  There  was  a  verdict 
for  plaintiff,  and  the  cause  was  reported  to 
the  Supreme  Judicial  Court  for  determina- 
tion on  the  question  whether  on  the  evidence 
there  was  an  Issue  proi)er  for  submission  to 
the  jury.    Judgment  on  the  yerdlct 

James  H.  Sisk,  William  E.  Sisk,  and  Rich- 
ard L.  Sisk,  for  plaintiff.  Matthews,  Thomp- 
son &  Spring  and  Woodbury  Kond,  for  de- 
f«idant 

MORTON,  J.  This  case  was  before  this 
court  in  194  Mass.  306,  307,  80  N.  E.  580,  on 
the  plaintiff's  exceptions  to  a  ruling  directing 
a  verdict  for  the  defendant,  and  it  was  there 
held  that  the  case  should  have  been  submit- 
ted to  the  jury.  The  case  has  been  tried  a 
second  time  and  it  comes  before  us  now  up- 
on a  report  by  the  presiding  justice  made 
pursuant  to  a  stipulation  entered  into  by  the 
parties  at  the  close  of  the  plaintiffs  evidence 
that  the  Jury  should  "return  a  verdict  for 
the  plaintiff  in  the  sum  of  $2,000  and  the 
case  *  *  •  be  reported  to  the  Supreme 
Judicial  Court  for  its  determination  on  the 
question  whether  upon  the  evidence  presented 
there  was  an  issue  proper  for  submission  to 
the  Jury."  If  there  was.  Judgment  is  to  be 
entered  on  the  verdict  If  there  was  not. 
Judgment  is  to  be  entered  for  the  defendant. 

The  defendant  does  not  seriously  contend 
that  there  was  not  evidence  warranting  a 
finding  that  the  machine  was  defective,  and 
that  its  condition  was  due  to  negligence  on 
the  part  of  the  defendant  Neither  does  it 
seriously  contend  that  the  evidence  did  not 
warrant  a  finding  that  the  accident  was  due 
to  the  defective  condition  of  the  machine. 
Its  main  contentions  are  that  the  risk  was  an 
obvious  one  and  that  the  plaintiff  assumed  it, 
and  was  not  in  the  exercise  of  due  care. 

The  evidence,  especially  in  regard  to  the 
plalntilTs  knowledge  of  the  condition  and 
operation  of  the  machine,  is  fuller  than  it 
was  at  the  former  trial,  but  it  is  not  such, 
we  think,  as  to  warrant  as  in  saying  that 
there  was  no  Issue  for  the  Jury.  The  testi- 
mony in  regard  to  the  plalntlCTs  occupations 
tiefore  he  entered  the  defendant's  employ- 
ment and  as  to  what  he  did.  after  be  entered 
Its  employment  down  to  the  time  of  the  ac- 
cident was  substantially  the  same  as  at  the 
former  trial.  There  was  no  testimony  at 
this  trial  as  there  was  at  that  from  the  de- 
fendant's superintendent  that  he  instructed 
the  plaintiff  in  regard  to  the  operation  of  the 
machine,  and  the  plalntUTs  testimony  that 
he  received  no  instruction  was  left  uncon- 


tradicted. The  evidence  at  this  trtal  tended 
rather  to  show  that  the  plaintiff  had  worked 
less  upon  the  machine  than  appeared  to  have 
been  the  case  at  the  previous  trial,  and  that 
his  work  upon  it  had  been  more  intermittent 
and  desultory.  But  the  defendant  contends 
that  in  view  of  the  plaintiff's  familiartty  with 
the  condition  and  operation  of  the  machine 
as  shown  by  his  testimony  at  this  trial,  and 
In  view  of  the  fact  that  during  the  time  that 
he  worked  upon  the  machine  bpards  hit  the 
spreader  and  caused  his  hand  to  Jump  "real 
often,"  to  quote  his  words,  he  must  be  deem- 
ed to  have  understood  that  such  an  accident 
as  occurred  mi^t  happen  and  therefore  to 
have  assumed  the  risk.  And  it  further  con- 
tends that  these  facta  render  the  case  as  now 
presented  distinguisliable  from  the  case  pre- 
sented at  the  other  trial.  But  it  does  not 
follow  as  matter  of  law  that,  because  the 
plaintiff  knew  that  the  madiine  was  defec- 
tive and  that  boards  at  times  bit  the  spreads 
er  and  caused  his  hand  to  Jump,  he  appreciat- 
ed and  assumed  the  risk  of  such  an  accident 
as  hai^)ened.  He  might  well  have  oontinued 
to  work  upon  the  machine  without  under- 
standing or  appreciating  the  fact  that  hla 
hand  was  liable  to  be  thrown  onto  the  saw  by 
the  tendency  which  the  machine  had  to  make 
his  hand  "Jump"  when  a  board  hit  the 
spreader.  His  Imowledge  in  regard  to  the 
machine  and  its  operation  would  not  neces- 
sarily preclude  hlqi  from  recovery.  It  would 
be  for  the  Jury  to  say,  taking  all  the  cir- 
cumstances into  account,  whether  he  appre- 
ciated and  assumed  the  risk.  Wagner  v.  Bos- 
ton Elev.  Ry.,  188  Mass.  437,  74  N.  E.  919; 
Flnnegan  v.  Winslow  Skating  Mfg.  Co.,  189 
Mass.  580,  76  N.  B.  192;  Urquhart  t.  Smith 
&  Anthony  Co.,  192  Mass.  257,  78  N.  B.  410; 
Cahill  V.  New  England  Tel.  &  Tel.  Co.,  19S 
Mass.  415,  79  N.  B.  821.  He  testified  that  he 
was  operating  the  machine  in  the  usual  way 
whai  injured,  and  it  could  not  be  ruled, 
therefore,  as  matter  of  law  that  he  was  not 
in  the  exercise  of  due  care. 
Judgment  on  the  verdict. 
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OLD  DOMINION  COPPER  MINING  ft 

SMELTING  CO.  V.  BIGELOW. 

(Supreme  Judicial  Court  of  Massachnaetts. 

Suffolk.    Sept  4.  1908) 

Appkai.  and  Ebrob  <f  1106*)— Pbocxcdirob 
OK  Affeai/— Motion  fob  Leave  to   Fiuc 

SUPPLEUENTAI,   ANSWER— DISPOSITION. 

The  court,  on  appeal  from  a  decree  of  a 
sinele  justice  in  a  snUt'  in  equity,  will,  on  de- 
fendant moving  for  leave  to  file  a  supplemental 
answer  in  bar,  set  aside  the  decree  and  remit 
the  cause  for  hearing  before  a  single  justice  on 
the  question  whether  defendant  shall  be  allow- 
ed to  file  the  supplemental  answer,  and  for  a 
bearing  on  the  merits,  on  the  motion  being 
granted,  and  reserving  to  the  parties  the  right 
of  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4391 ;   Dec.  Dig.  f  1106.*] 
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Aviftal  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Bill  In  equity  by  the  Old  Dominion  Co{qper 
Mining  ft  Smelting  Company  against  Albert 
8.  Bigelow.  From  a  decree  granting  insuffi- 
cient relief,  plaintiff  appealed.  Defendant 
moved  for  leave  to  file  a  supplemental  an- 
swer la  bar  to  plaintUTs  claim.  Decree  va- 
cated, and  cause  remitted  for  hearing  before 
a  single  Justice. 

Bill  in  equity,  filed  in  the  Supreme  Judi- 
cal Oonrt  on  October  7,  1902,  a  description 
of  which  will  be  found  in  188  Mass.  31ft-S20, 
T4  N.  EL  663,  108  Am.  St.  Bep.  479. 

The  case  was  reserved  upon  demurrer  for 
determination  by  the  full  court  On  June 
19,  1905,  the  demurrer  was  overruled  by  a 
decision  reported  in  188  Mass.  315,  74  N.  B. 
653,  108  Am.  St  Bep.  479. 

On  December  10,  1907,  after  a  hearing  on 
the  merits,  Shddon,  J.,  made  a  decree  that 
the  plaintiff  should  recover  from  the  defend- 
ant a  Bum  of  money  found  by  the  Justice  to 
be  due  to  it  from  him,  with  interest  from  a 
date  named,  and  that  execution  should  Issue 
against  the  defendant  for  the  total  sum  with 
costs.  On  December  24.  1007,  the  plaintiff 
appealed.  On  January  6,  1906,  the  defend- 
ant appealed. 

While  the  appeals  were  on  the  docket  of 
the  full  court  the  defendant  made  a  motion 
to  be  allowed  to  file  a  supplemental  answer, 
setting  up  as  a  bar  to  tite  plaintiff's  claim 
a  Judgment  of  the  Circuit  Court  of  the  TTnit- 
ed  States  for  the  Southern  District  of  New 
York,  mtered  on  July  28,  1908,  in  a  suH  in 
equity  entitled  "Old  Dominion  Copper  Min- 
ing A  Smelting  Co.  v.  Frederick  Lewisohn  & 
Others,  Executors." 

Arguments  were  heard  upon  the  motion  at 
a  special  sitting  of  the  full  court  at  Boston 
on  September  3,  190& 

Argued  before  KNOWLTON,  0.  J.,  and 
MORTON,  LORINO,  SHELDON,  and  RUGO, 
33. 

Ifc  D.  Brandies  and  B.  F.  McClennen,  for 
plaintiff.  0.  O.  Llttlefldd  and  A.  Hemen- 
way  (J.  W.  Farley,  on  the  brief),  for  defend- 
ant 

PER  CURIAM.  Ordered,  that  the  derk 
make  the  following  entry,  viz.: 

"The  defendant  having  made  an  applica- 
tion for  leave  to  file  a  supplemental  answer, 
the  decree  is  vacated  and  the  case  is  re- 
mitted for  hearing  before  a  single  Justice  up- 
on the  question  whether  the  defendant  shall 
be  allowed  to  file  the  supplemental  answer, 
and,  if  his  motion  for  leave  to  file  the  sup- 
plemental answer  is  allowed,  for  a  further 
hearing  uiwn  the  matters  set  up  In  this  an- 
swer, and  for  reversal  or  such  modification 
of  the  original  decree,  if  any,  as  ought  to  be 
made  by  reason  of  these  matters.  After  the 
bearing  or  hearings  the  original  decree,  un- 


less reversed,  is  to  be  entered  with  or  with- 
out such  modification,  and  the  parties  shall 
have  the  same  right  of  appeal  as  they  had 
when  the  decree  was  first  made,  or  the  Jus- 
tice may  reserve  for  the  full  court  the  ques- 
tions that  arise  upon  the  supplemental  an- 
swer." 

OtT  lU.  » 
HUDSON  et  al.  v.  HUDSON. 
(SupremfB  Court  of  IlUnols.    Dec.  15,  190&) 

1.  Witnesses    ({    133*)  —  Incokfkibhot  — 
Tbanbactions  wrrH  Decbdehi. 

The  statute  rendering  complainants  incom- 
petent witnesses  for  themselves,  in  a  suit 
HKainst  one  defending  as  administrator  and  heir 
of  a  decedent,  does  not  apply  to  a  suit  by  heirs 
of  a  deceased  grantor  against  a  coheir  to  set 
aside  a  deed  to  defendant  on  the  ground  of  the 
grantor's  incapacity  to  make  it  and  frand  and 
undue  influence  of  the  grantee  in  procuring  it, 
since  the  defendant  defends,  as  grantee  ana  not 
as  heir. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  572;   Dec  Dig.  1 186.*] 

2.  DBEDS   ((    106*)— EVIOENCB— Pbxsukftiors 
—Validity. 

Thete  is  no  presumption  of  law  that  a  con- 
veyance from  a  parent  to  a  child  is  proenied  by 
fraud  or  undue  influence,  but  there  must  be 
proof  of  fraud  or  undue  influence  in  fact 

[E^.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  {  5S7;   Dec.  Dig.  f  19a*] 

3.  Deeds  (S  211*)  —  Bvioehce  —  Weight  and 
sufficiewcr— vaudity. 

Evidence,  in  an  action  to  set  aside  a  deed 
by  a  parent  to  a  child,  examined,  and  held  in- 
sufficient to  show  fraud  and  undue  influence  of 
the  grantee  in  procuring  a  deed. 

{Ed.  Note,— For  other  cases,  see  Deeds,  Cent 
g.si -    - - 


641,645;  Dec.  Dig.  |  211.*] 


Appeal  from  Circuit  Court,  Montgomery 
County;    S.  L.  Dwight  Judge. 

Suit  by  Gteorge  Hudson  and  others  against 
William  H.  Hudson.  From  a  decree  for  de- 
fendant, complainants  appeal.    Afflrmed. 

Lane  &  Cooper  and  L.  V.  Hill,  for  appel- 
lants.   Jett  &  Kinder,  fOr  appellee. 

CARTWRI6HT,  C.  3.  The  appellants, 
George  Hudson,  Marlon  Hudson,  James  Hud- 
son, Nellie  Durston,  and  Ida  Dixon,  sons  and 
daughters  of  Rhoda  Hudson,  deceased,  by 
their  Amended  bill  asked,  the  circuit  court  of 
Montgomery  county  to  set  aside  a  deed  of 
42  acres  of  land  executed  by  said  Rhoda 
Hudson  on  February  12, 1907,  to  her  son,  the 
appellee,  William  H.  Hudson,  and  to  set 
aside  an  assignment  by  said  Rhoda  Hudson 
to  William  H.  Hudson  of  a  certificate  of  de- 
posit for  $800,  Issued  to  her  by  the  Nokomls 
National  Bank,  and  to  require  said  defend- 
ant to  account  to  the  complainants  for  the 
soma  The  grounds  alleged  for  the  relief 
prayed  for  were  incapacity  of  Rhoda  Hud- 
son to  make  the  deed  and  assignment,  and 
fraud  and  undue  infinence  of  William  H. 
Hudson  In  procuring  her  to  make  the  same. 
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The  Incapacity  and  all  charges  of  fraud  and 
undue  influence  were  denied,  and  the  witness- 
es for  the  respective  parties  were  heard  by 
the  chancellor  in  open  court,  resulting  lb  a 
finding  in  favor  of  the  defendant.  The  bill 
was  therefore  dismissed  at  the  cost  of  com- 
plainants for  want  of  equity,  and  from  the 
decree  this  appeal  was  taken. 

The  testimony  was  to  the  following  efltect : 
Rhoda  Hudson  was  72  years  old  at  the  time 
of  the  transaction,  and  had  consumption, 
with  which  she  had  been  afflicted  for  a  year 
or  more,  and  there  was  no  hope  of  her  recov- 
ery. She  owned  42  acres  of  land,  and  had 
lived  on  it  with  her  two  sons,  William  H. 
Hudson  and  George  Hudson,  for  16  or  17 
years,  since  the  death  of  her  husband,  and 
the  three  constituted  the  ifemlly.  The  day 
before  the  deed  was  made,  WilUam  H.  Hud- 
son, James  Hudson,  and  a  .daughter  of  James 
Hudson  were  present  in  the  bedroom  of 
Khoda  Hudson,  and  she  then  proposed  to 
make  a  deed  of  the  land  to  James  Hudson, 
but  he  said  he  did  not  want  It.  She  then 
asked  William  whether  he  would  divide  the 
land  equally  with  James,  If  she  made  a  deed 
to  him,  and  give  George  Hudson  $400  of 
the  money  from  the  certificate  of  deposit 
William  said  that  he  would,  and  If  she  made 
the  deed  to  blm  he  would  make  part  of  the 
land  over  to  James  and  give  George  $400. 
James  said  that  it  would  be  all  right  for  ber 
to  make  the  deed  to  William,  and  he  would 
be  satisfied  to  get  20  acres.  The  next  morn- 
ing William  and  James  went  to  the  ofiice  of 
Baxter  Williams,  a  notary  public,  and  told 
him  that  they  wanted  the  deed  made,  and  he 
told  them  to  bring  in  the  old  deed  and  he 
would  prepare  the  deed  at  his  leisure.  Lat» 
in  the  day  William  took  the  old  deed,  con- 
taining the  description  of  the  property,  to 
the  notary,  and  the  notary  filled  out  a  deed 
and  went  to  the  farm  residence  In  the  even- 
ing to  have  it  executed.  That  was  Feb- 
ruary 12, 1907,  and  Charles  Tobias,  who  lived 
on  an  adjoining  farm,  also  came  to  witness 
the  deed.  The  notary  grave  the  deed  to  To- 
bias and  told  him  to  explain  it  to  Mrs.  Hud- 
son. Tobias  told  Mrs.  Hudson  that  they  had 
come  to  fix  the  deed,  and  asked  her  If  she 
understood  It,  and  she  said,  "Yes."  He  told 
her  that  this  was  a  warranty  deed  from  her 
to  William,  and  she  asked  If  it  was  for  all 
of  her  land,  and  he  told  her,  "Yes."  She  re- 
plied that  she  wanted  It  all  to  go  to  William, 
as  he  had  stayed  with  her  and  been  good  to 
her,  and  she  asked  the  witness  what  he 
thought  atK>ut  it.  He  told  her  that  wag  not 
for  him  to  say;  that  he  was  not  there  to 
dispose  of  her  property,  but  only  to  do  what 
she  wanted.  She  then  signed  the  deed  by 
her  mark,  and  acknowledged  it  The  notary 
was  going  to  take  the  deed  back  to  put  on 
his  seal,  and  asked  her  what  he  should  do 
with  it,  and  she  said  to  give  it  to  William — 
that  it  would  be  his.  William  was  not  in  the 
room  when  the  deed  was  executed,  and  a 


daughter  of  James  was  present  James  Hud- 
son got  the  deed  from  the  notary  and  had  it 
recorded  and  paid  the  recorder's  fee,  think- 
ing at  that  time  that  he  would  get  one-half 
of  the  land. 

Mrs.  Hudson  had  $800  deposited  in  the 
Nokomis  National  Bank,  and  held  a  certifi- 
cate for  the  deposit  dated  March  21,  1906. 
In  June,  1906,  Henry  S.  Baker,  was  at  her 
home,  and  she  told  him  she  wanted  William 
and  George  to  receive  the  $800  equally,  and 
wanted  it  transferred  to  the  boys  in  case 
she  .died.  Baker  wrote  an  indorsement  on 
the  certificate  maldng  it  payable  to  William 
and  George,  and  also  wrote  this  on  it:  "In 
case  she  gets  well,  to  become  null  and  void." 
She  signed  the  indorsement  with  her  mark, 
and  Baker  witnessed  it  On  February  25, 
1907,  Mrs.  Hudson  handed  the  certificate  to 
Dr.  M.  I/.  Moyer  and  asked  him  to  erase 
George's  name,  saying  that  she  wanted  Wil- 
liam to  have  it  to  pay  her  expenses  and  build 
a  tombstone  and  have  the  balance.  T<he  doc- 
tor erased  George's  name  with  a  pen,  she 
holding  the  end  of  the  pen  as  he  drew  it 
through  the  name,  and  the  doctor  signed  his 
name  as  a  witness.  Mrs.  Hudson  gave  to  the 
doctor  her  reasons  for  making  the  change, 
and  he  handed  her  back  the  certificate.  Wil- 
liam Hudson  took  the  certificate  to  the  bank, 
and  the  cashier  told  him  that  the  language 
on  the  certificate  made  a  qualified  indorse- 
ment and  William  took  the  certificate  away 
and  afterward  returned  it  with  the  words, 
"In  case  she  gets  well,  to  become  null  and 
void,"  erased,  and  the  cashier  paid  the  money 
to  William  on  February  26,  1907.  She  died 
March  10,  1907.  George  .testified  that  his 
mother's  directions  were  to  pay  her  funeral 
expenses  and  put  up  a  monument  out  of  the 
$800,  and  after  William  got  the  money  he 
asked  him  to  take  out  the  monument  ex- 
penses, amounting  to  $225,  which  William 
had  paid,  and  to  give  him  his  half,  and  when 
the  indorsement  was  first  made  George  took 
the  certificate  down  to  the  bank  and  let  the 
banker  look  at  the  indorsement  and  see  if  it 
was  all  right. 

There  was  much  testimony  as  to  the  condi- 
tion of  Mrs.  Hudson  at  the  time  of  the  trans- 
actions, and  all  the  witnesses  agreed  that 
she  was  very  weak  physically  and  very  much 
emaciated.  She  had  suffered  from  consump- 
tion for  more  than  a  year,  and  her  case  was 
hopeless.  James  and  George  in  their  testi- 
mony did  not  express  any  opinion  as  to 
whether  she  was  competent  to  transact  busi- 
ness at  the  time  the  deed  was  made,  but  a 
number  of  witnesses  expressed  the  opinion 
that  she  was  not  competent  An  examina- 
tion of  their  testimony  leads  to  the  conclu- 
sion that  their  opinion  was  based  on  her 
weak  physical  condition,  and  it  was  the  opin- 
ion of  a  number  of  other  witnesses  that  she 
was  entirely  capable  of  transacting  business. 
She  knew  her  friends  and  talked  with  them 
when  they  came  to  see  her,  and  on  the  oc- 
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casion  wtam  the  deed  was  executed  tbere 
were  a  few  minutes  of  conrersatlon  about 
her  health  before  the  notary  took  the  deed 
out  of  his  pocket  80  far  as  appears  from 
any  testimony,  she  talked  rationally  at  all 
times  and  showed  no  signs  of  any  mental 
disturbance.  George  and  James  were  both 
perfectly  satisfied  with  the  transaction  pro- 
vided they  got  their  half,  and  the  real  trouble 
seems  to  be  that  William  did  not  carry  out 
the  agreement  which  they  alleged.  That 
fact.  It  It  Is  a  fact,  would  not  confer  any 
right  upon  the  complainants  In  their  relation 
to  their  mother  as  heirs  at  law.  The  chan- 
cellor heard  the  witnesses  and  had  superior 
opportunities  to  determine  what  weight 
should  be  glren  to  the  opinions  of  witnesses 
as  to  the  competency  of  Mrs.  Hudson  to 
make  the  transfers,  and  we  cannot  say  that 
his  finding  was  wrong. 

In  coming  to  that  conclusion,  the  testimony 
of  the  complainants  in  their  own  behalf  is 
regarded  as  competent  and  has  been  con- 
sidered. It  is  contended  here  that  they  were 
not  competent,  and  the  decision  in  Guild  r. 
Wame,  149  III.  105,  36  N.  E.  635,  Is  relied 
upon  as  so  holding.  In  that  case  the  defend- 
ants were  the  administrator  and  heirs  of 
Jobn  W.  Guild,  and  were  defending  in  that 
capacity,  so  that  the  statute  rendered  their 
adversaries  incomi)etent ;  but  In  this  case 
WUliam  H.  Hudson  was  not  defending  as 
the  heir  at  law  of  his  mother,  but  as  grantee, 
and  the  complainants  were  competent  to  tes- 
tify. Gage  T.  Eddy,  179  111.  492.  53  K  B. 
1008. 

There  is  no  presumption  of  law  that  a  con- 
veyance from  a  parent  to  a  child  is  the  prod- 
uct of  frand  or  undue  Influence  (Sears  v. 
Vanghan,  230  lU.  572,  82  N.  B.  881),  but  there 
most  be  proof  of  fraud  or  undue  influence  In 
ftict  In  this  case  it  appears  that  the  deed 
was  made  by  Mrs.  Hudson  of  her  own  free 
will ;  that  she  proposed  to  make  It  to  James, 
and,  when  he  declined,  It  was  made  to  Wil- 
liam, who  was  absent  when  the  deed  was 
executed.  There  Is  an  entire  absence  of  any 
evidence  tending  to  prove  fraud  or  undue 
Influence  at  the  time  the  deed  was  executed. 
The  certificate  of  deposit  was  originally  in- 
dorsed to  the  two  sons  William  and  George, 
but  afterward  the  name  of  George  was  eras- 
ed at  the  request  of  Mrs.  Hudson  by  Dr. 
Moyer,  and  tbere  Is  nothing  tending  to  show 
that  her  action  was  by  the  persuasion  or 
with  the  connivance  of  William.  There  is 
no  evidence  that  there  was  any  fraud  In  the 
subsequent  erasure  making  the  indorsement 
absolute  Instead  of  qualified,  and  as  matter 
of  fact  she  did  not  recover,  so  that  William 
would  have  been  entitled  to  the  money  in 
any  event.  Whether  he  made  an  agreement 
to  divide  the  land  with  his  brother  James, 
and  the  money,  over  and  above  the  funeral 
expenses  and   cost  of  the   monument,   with 


George,  and  then  failed  to  keep  his  agree- 
ment, is  not  Involved  in  this  case. 

We  find  no  reason  for  disturbing  the  de- 
cree, and  it  Is  affirmed. 

Decree  afllrmed. 


(237  III.  800) 

SINGS  et  al.  v.  CITY  OP  JOLIET. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  Health  (§  14*)— Policb  Power— Abatk- 
MENT  or  NuiSANcKs— Infected  Buoldinqs. 

A  city  in  the  exercise  of  its  police  power 
may  declare  a  building  infected  with  disease 
germs  a  public  nuisance  and  have  it  destroyed, 
if  that  was  the  only  method  of  preventing  the 
disease  from  spreading. 

[E:d.  Note.— For  other  cases,  see  Health,  Cent. 
Dig.  i  12 ;  Dec  Dig.  $  14.*] 

2.  HEAI.TH  (S  14»)  —  Infected  Buildings  — 
Public  Nuibancb— Abatement  —  Suiof art 
Kgmedies. 

In  the  exercise  of  the  police  power  of  a 
city,  the  maxim  that  the  people's  safety  is  the 
supreme  law,  as  well  as  that  requiring  the  use 
of  one's  property  so  as  not  to  injure  others, 
should  be  given  effect,  and  property  mav  be 
sumnuirily  declared  a  public  nuisance  and  de- 
stroyed without  hearing  or  previous  notice  to 
the  owner,  when  necessary  to  insure  the  public 
safety. 

[EA.  Note.— For  other  cases,  see  Health,  Cent 
Dig.  8  12:   Dec.  Dig.  i  14.*] 

3.  MuNioiFAL  Cobpobationb  ({  623*)— POLICK 

Power— Abatement  of  Nuisanoe. 

Under  Kurd's  Rev.  St.  1908,  c.  24,  {  62, 
par.  75,  giving  the  city  council  power  to  declare 
what  shall  be  a  nuisance  and  to  abate  It  the 
decision  of  the  city  council  that  a  building  was 
a  public  nuisance  was  not  final,  but  the  ques- 
tion may  be  adjudicated  in  an  action  for  dam- 
ages for  its  destruction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1371-1374;  Dec. 
Dig.  S  623.*] 

4.  Municipal  Cobporationb  (|  623*)— Poucb 
Power— Abatement  of  Nuisancb— Wrong- 
ful Abatement— Action  fob  Damages. 

The  power  to  declare  and  abate  a  public 
nuisance  being  given  to  a  city,  if  it  declares 
property  to  be  a  nuisance  and  destroys  it  when 
it  is  not  a  nuisance,  the  city  will  be  liable  for 
the  damages  sustained  by  the  owner,  and  the 
defense  of  ultra  vires  is  not  available  to  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §8  1371-1374;  Dec. 
Dig.  i  623.*] 

Error  to  Circuit  Ck>urt  Will  County;  Frank 
L.  Hooper,  Judge. 

Action  by  Mary  Sings  and  others  against 
the  City  of  Jollet  Judgment  for  defend- 
ant on  demurrer  to  the  complaint  and  plaln- 
tllts  bring  error.  Reversed,  and  remanded, 
with  directions. 

On  July  11,  1906,  Mary  Sings,  Bdlth  G. 
Bvans,  America  Miller,  Alcyone  liewis,  Arvll- 
la  A.  Wlthrow,  and  William  Blssell,  plain- 
tiffs in  error,  brought  an  action  In  the  cir- 
cuit court  of  Will  county  against  the  city  of 
Joliet,  defendant  in  error,  for  damages  for 
the  destruction  by  defendant  In  error  of  an 


•For  otber  cases  se*  same  topic  and  section  NUMBER  in  Dae.  *  Am.  Digs.  UOT  to  date,  ft  Beporter  Indszsi 
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apartment  honse  and  Its  contents  owned  by 
plaintiffs  In  error  In  said  dty. 

The  declaration  contains  four  counts. 

The  first  two  will  not  be  set  out  for  a  rea- 
son which  appears  from  the  opinion  which 
follows. 

The  third  count  alleges:  That  on  July  11, 
1901,  the  plaintiffs  In  error  were  the  owners 
and  In  possession  of  a  certain  lot  located  In 
the  city  of  Jollet  and  a  two-story  frame  build- 
ing, with  appurtenances  thereto,  located  there- 
on. That  at  the  time  aforesaid,  and  for  a 
long  time  prior  thereto,  they  had  occupied 
the  said  frame  building  as  a  home  and  for 
tenement  purposes.  That  defendant  in  error 
at  said  time,  acting  by  means  of  the  common 
council,  contriving  unlawfully  to  injure  the 
plaintiffs  in  error  in  their  possession,  use,  oc- 
cupation, and  enjoyment  of  said  premises,  on 
July  8,  1901,  passed  and  enacted  a  certain 
ordinance,  which,  with  the  title  thereof,  la  In 
words  and  figures  following: 

"An  ordinance  to  condemn  as  a  nuisance  the 
wooden    building   known   as   the   Bissell 
House,  situate  on  lot  1,  in  block  6,  In  that 
part  of  the  city  known  as  East  Jollet,  and 
to  authorize  and  direct  the  destruction  of 
the  same  and  its  contents. 
"Be  it  ordained  by  the  city  council: 
"Section  1.    That  whereas  a  certain  build- 
ing known  as  the  Bissell  House,  situate  on 
lot  1,  In  block  6,  of  that  part  of  the  city  of 
Jollet  known  as  East  Jollet,  in  the  city  of 
Jollet,  county  of  Will  and  state  of  Illinois, 
for  some  time  past  has  been,  and  still  Is,  oc- 
cupied by  a  large  number  of  persons,  all  of 
whom  are  more  or  less  exposed  to,  infected 
by  and  suffering  with  the  dread  contaglouB 
and  Infectious  disease  known  as  smallpox; 
and  whereas,  the  said  Bissell  House  is  now 
thoroughly  impregnated  with  the  germs  of 
said  disease ;  and  whereas,  the  said  Bissell 
Honse  Is,  by  reason  of  its  old  age,  present 
state  of  deterioration  and  otherwise  in  such 
condition  that  it  cannot  be  successfully  dis- 
infected BO  as  to  wholly  destroy  the  said 
germs,  in  consequence  of  which  it  is  extreme- 
ly dangerous  and  detrimental  to  the  health  of 
the  citizens  and  residents  of  the  said  city  of 
Jollet,  and  that  necessity  exists  for  prompt 
action  to  prevent  the  spread  of  such  con- 
tagious disease ;  therefore,  and  by  reason  of 
all  of  which,  the  said  Bissell  House  is  here- 
by declared  to  be  a  public  nuisance  and  con- 
demned to  destruction  as  such,  as  hereinafter 
provided. 

"Sec.  2.  It  shall  be  the  duty  of  the  health 
commissioner  of  said  city  to  remove  all  oc- 
cupants of  said  Bissell  House  to  the  pest 
house,  or  some  other  place  temporarily  to  be 
used  as  a  place  of  is(^tlon,  within  three 
days  after  the  adoption  and  going  into  ^ect 
of  this  ordinance. 

"Sec.  8.  That  after  the  removal  of  the 
said  occupants,  as  aforesaid,  the  superintend- 
ent ol  streets,  health  commissioner  and  fire 
marshal  of  said  city  shall  tear  down,  or 


cause  to  be  torn  down,  th,e  said  Bissell  House. 
They  shall,  moreover,  wholly  destroy,  by  fire, 
all  of  the  debris  and  contents  of  said  Bissell 
House  Impregnated  or  exposed  to  Impregna- 
tion with  the  germs  of  said  disease  and  not 
capable  of  a  thorough  and  successful  disinfec- 
tion." 

That  defendant  In  error,  by  virtue  of  said 
ordinance,  declared  said  premises,  the  build- 
ing, and  houses  thereon  by  reason  of  Infec- 
tious diseases  therein,  to  wit,  smallpox,  to  be 
a  public  nuisance,  without  any  authoritative 
Investigation  beforehand  or  the  finding  of 
any  Jury  that  tiie  same  was  so  infected  as  to 
be  inimical  or  a  menace  to  the  welfare  of  the 
public,  and  when  the  same  was  not  then  and 
there  incapable  of  disinfection  and  was  not  a 
nuisance  or  menace  to  the  public.  That  de- 
fendant In  orror,  without  notice  to  plaintiffs 
In  error,  or  compensation  paid  to  them,  or 
any  finding  or  award  of  damages  to  plaintiff* 
in  error,  or  any  offer  by  said  city  to  reim- 
burse them,  proceeded  to  and  did  condemn 
said  buildings  to  be  destroyed,  etc.  That  de- 
fendant in  error,  acting  by  its  servants  and 
officers  and  by  virtue  of  the  authority  of  said 
ordinance,  entered  uiwn  said  premises  with- 
out leave  or  license  and  against  the  will  of 
plaintiffs  In  error,  and  without  compensation 
to  them,  and  destroyed  the  said  butldlug  and 
its  appurtenances  with  fire,  to  the  damage  of 
plaintiffs. 

The  fourth  count,  in  addition  to  the  allega- 
tions of  the  third  count,  alleges  the  value  of 
the  annual  rental  on  the  building  to  be  |600; 
that  it  was  lawfully  erected  and  maintained 
for  dwelling  and  tenement  house  purposes, 
and  was  not  a  nuisance  nor  dangerous  to  the 
public  health ;  that  it  was  unnecessarily  and 
arbitrarily  condemned  and  destroyed  by  the 
city  under  said  ordinance,  without  notice  to 
plaintiffs  and  without  legal  proceedings  first 
being  had  or  compensation  being  paid  to 
them,  as  required  by  law  and  the  Constitu- 
tion; that  the  said  city,  by  eminent  domain 
or  some  other  proceeding,  should  have  had 
the  protection  of  some  court  or  Its  order  be- 
fore taking  and  destroying  such  property; 
and  that  It  was  the  duty  of  said  city  not  to 
utterly  destroy  said  property,  but  to  under- 
take to,  and  to,  fumigate  and  disinfect  the 
same,  and  save  and  keep  from  destruction 
so  much  thereof  as  might  be  of  value. or  use 
in  the  construction  of  another  building.  The 
ad  damnum  was  placed  at  $G,000. 

To  the  declaration  defendant  in  error  filed 
a  demurrer,  which  was  sustained  by  the 
court  on  January  10,  1908.  Plaintiffs  in  er- 
ror elected  to  stand  by  their  declaration,  and 
Judgment  was  entered  against  them  for  costs 
and  the  suit  dismissed.  To  review  the  Judg- 
ment of  the  circuit  court  the  plaintiffs  in  er- 
ror have  sued  out  a  writ  of  error  from  this 
court,  and  It  is  contended  by  them  that  the 
court  erred  In  sustaining  the  demurrer  and 
in  entering  Judgment  against  them. 
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ArChnr  B.  Covrtag  (B.  C  Hall,  of  ootmsel), 
tor  plaintiffs  In  error.  Robert  W.  Martin 
(T.  F.  Donovan,  of  counsel),  for  defendant  In 
«rn>r. 

SCOTT,  3.  (after  stating  tbe  facts  as 
above).  We  regard  the  first  and  second 
counts  as  fatally  defective.  It  Is  unnecessary 
to  dlscnss  them  In  view  of  our  conclusions  as 
to  the  sufficiency  of  the  remaining  counts. 
In  what  Is  hereinafter  said  regarding  the 
narr.  reference  is  had  only  to  the  tliird  and 
fourth  counts. 

Section  2  of  article  2  of  the  Constitntlon  of 
the  state  provides  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law.  Plaintiffs  in  error  insist  that,  when 
that  clause  is  given  proper  meaning,  it  ap- 
pears therefrom  that  the  city  was  without 
lawful  authority  to  pass  the  ordinance  made 
a  part  of  the  declaration  and  to  do  the  acts 
charged  by  that  pleading.  Paragraph  75,  §62, 
«.  24,  Hard's  Rev.  St  1908,  provides  that  the 
dty  council  shall  have  power  "to  declare  what 
Shan  be  a  nuisance  and  to  abate  the  same; 
and  to  impose  fines  upon  parties  who  may 
create,  MHitlnue  or  suffer  nuisances  to  exist." 
By  the  seventy-eighth  paragraph  of  the  same 
section  the  council  is  authorized  to  do  all  acts 
and  make  all  regulations  necessary  or  ex- 
pedient for  the  promotion  of  health  or  the 
suppression  of  disease.  The  position  of  the 
.dty  is  that  it  had  authority  to  do  everything 
<^arged  against  it  by  the  declaration  under 
and  by  virtue  of  these  two  sections  and  un- 
der and  by  virtue  of  its  general  police  power. 

PlaintifFs  In  error  first  object  that  the  city 
was  without  power  to  pass  an  ordinance 
which  had  appllcatiom  only  to  the  property 
Involved  In  this  suit;  that  the  power  given 
to  declare  a  nuisance  must  be  exercised  by 
an  ordinance  general  in  Its  <^aracter,  operat- 
ing uniformly  upon  all  persons  and  upon  all 
property  of  the  same  character  within  the 
dty.  While  the  precise  steps  necessary  to 
be  taken  by  the  city  In  declaring  a  thing  to 
be  a  nuisance  have  never  been  pointed  out  by 
this  court,  we  are  of  opinion  that  the  city, 
in  the  exercise  of  its  police  power.  If  the 
emergency  existed,  as  it  appears  to  have  ex- 
isted from  the  recitals  of  the  ordinance,  had 
the  power  to  declare  the  existence  of  the 
nuisance  by  the  ordinance  which  it  passed, 
provided  ttie  location  and '  condition  of  the 
building  were  such  that  the  method  ordained 
was  the  only  one  which  could  In  reason  be 
used  that  would  be  effective  In  preventing 
the  spread  of  the  disease.  Many  cases  can 
readily  be  imagined  In  which  the  city  must 
proceed  in  a  mamier  exceedingly  summary 
both  to  declare  and  to  abate  a  nuisance,  and 
In  such  case  the  passage  of  an  ordinance 
such  as  that  here  involved  would  seem  to  be 
a  declaration  sufficiently  formal. 

It  Is  then  said  that  the  power  of  the  dty 
to  declare  what  shall  be  a  nuisance  is  not 
an  arbltrery  one.    1\>  that  proposition  there 


can  be  so  dissent.  In  the  case  of  Iiaiv;el  t. 
aty  of  BuBhnell,  197  III.  20,  28,  63  N.  Si. 
1086,  108S,  58  L.  R.  A.  286,  It  is  said:  "Nui- 
sances may  thus  be  classified:  First,  those 
whloh  In  their  nature  are  nuisances  per  se 
or  are  so  denounced  by  the  common  law  or  by 
statute ;  second,  those  which  In  their  nature 
are  not  nuisances,  but  may  become  so  by  rea- 
son of  their  locality,  surroundings,  or  the 
manner  In  which  they  may  be  conducted, 
managed,  et&;  third,  those  whidi  in  thdr 
nature  may  be  nuisances,  but  as  to  which 
there  may  be  honest  dlCTerences  of  opinion 
in  Impartial  minds."  It  Is  apparent  that,  if 
the  building  In  this,  case  was  a  nuisance,  it 
fell  within  the  second  classification,  and  the 
city  had  the  power  to  dedare  It  to  be  a  nui- 
sance If  it  was  In  fact  so.  If  the  conditions 
redted  In  the  ordinance  existed,  and  if  the 
building  was  so  located  as  that  persons  la 
the  city  could  not  by  the  dty  authorities,  la 
the  exercise  of  reasonable  precaution,  be  ex- 
duded  from  the  building  or  prevented  from 
approadUng  so  near  thereunto  as  to  be  in 
danger  of  contagion  therefrom,  it  would  aiH 
pear  that  the  building  was,  in  fact,  a  nnlsanoa 
and  that  it  might  lawfully  be  abated. 

It  is  next  insisted  that,  before  the  property 
was  adually  destroyed,  the  owners  thereof 
were  entitled  to  have  a  day  In  court,  where 
the  question  whether  the  property  was,  in 
fact,  a  nuisance  might  be  adjudicated  before 
the  building  was  destroyed!  In  the  exercise 
of  the  police  power  the  command  *^  use 
your  own  pr(^>erty  as  not  to  Injure  others," 
and  the  maxim  "the  safety  of  the  people  Is 
the  supreme  law,"  are  to  be  observed  and 
given  effect  City  of  Chicago  v.  Gunning  Sys- 
tem, 214  lU.  628^  73  N.  B.  10S5,  70  L.  R.  A. 
2S0.  If  in  every  emergency  the  owner  cX  the 
property  the  destruction  of  Which  is  deemeA 
necessary  must  be  given  a  hearing,  the  ex- 
eroise  of  the  police  power  would  In  many  In* 
stances  be  so  delayed  that  serious  injury  to 
public  health  and  other  pubBc  interests  would 
result  In  King  v.  Davenport  98  111.  806, 
813,  In  considering  a  like  question,  the  fol- 
lowing language  was  quoted  with  approval: 
"In  the  exerdse  of  this  [police]  power  the 
Legislature  may  not  only  provide  that  certain 
kinds  of  property  (either  absolutely  or  whoi 
held  In  sudi  a  manner  or  under  such  cir- 
cumstances as  to  be  injurious,  dangemras  or 
noxious)  may  be  seized  and  confiscated  upon 
legal  process  ■  after  notice  and  hearing,  but 
may  also,  when  necessary  to  insure  the  pub- 
lic safety,  authorize  them  to  be  summarily 
destroyed  by  the  munidpal  authorities  witb- 
out  previous  notice  to  the  owner,  as  In  the 
familiar  cases  of  pulling  down  buildings  to 
prevent  the  spreading  of  a  conflagration  or 
the  Impoidlng  fall  of  the  buildings  them- 
selves, throwing  overboard  decaying  or  is- 
feded  food,  or  abating  other  nuisances  dan- 
gerous to  health." 

Plaintiffs  in  error  next  argue  that  even  if 
the  city  had  the  power  to  pass  the  ordinance^ 
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and  to  ptroceed  In  tbe  snnunary  maimer  in 
which  It  did,  they  are  entitled  to  maintain 
this  suit  and  test  the  question  whether  or  not 
the  property  was,  in  fact,  a  nuisance.  To 
this  the  cll7  first  replies  l^at  the  declara- 
tion of  the  coimcll  that  the  building  was  « 
nuisance  finally  determines  that  question. 
The  law  In  this  state  gives  no  binding  or 
final  eftect  to  the  decision  of  the  city  council 
upon  this  question  of  fact  On  the  contrary, 
this  question  remains  an  open  one,  which 
may  be  adjudicated  in  this  suit.  Village  of 
Des  Plaines  v.  Poyer,  128  111.  348,  14  N.  E. 
677,  6  Am.  St  Rep.  624;  Pearson  t.  Zehr, 
138  111.  48,  29  N.  B.  854,  32  Am.  St  Rep.  113. 

Defendant  In  error  then  contends  that  if 
the  building  was  not,  in  fact,  a  nuisance,  the 
acts  of  the  city  council  in  passing  the  ordi- 
nance and  destroying  the  building  were,  ac- 
cording to  the  declaration,  ultra  vires,  and 
for  such  nltra  vires  acts  the  municipality 
cannot  be  held  liable.  It  may  be  that  if  the 
thing  which  the  city  council  did  or  expressly 
directed  to  be  done  was  wholly  beyond  the 
scope  of  the  city's  power,  as  if,  for  Instance, 
the  city  council,  In  the  name  of  the  city, 
should  engage  in  the  business  of  mining  coal, 
and  as  a  result  of  negligence  in  conducting 
the  mine  some  individual  should  be  Injured, 
the  doctrine  of  ultra  vires  would  afFord  a 
defense  to  the  municipality;  but  to  declare 
and  abate  a  nuisance  is  within  the  acape  of 
the  power  conferred  upon  the  city,  and  if 
the  council,  in  the  exercise  of  that  power, 
destroys  or  expressly  authorizes  the  destruc- 
tion of  property  which,  In  fact,  is  not  a  ntd- 
sance,  the  municipality  must  be  held  liable 
for  damages  sustained  by  the  owner.  Wood 
on  Nuisances,  {  740;  Dillon  on  Mun.  Corp. 
(4th  Ed.)  {  972.  The  city  was  not  justified 
in  destroying  this  property  unless  the  state- 
ment of  alleged  facts  contained  in  the  ordi- 
nance was  true,  and  then  only  If  the  property 
was  BO  located  and  In  such  condition  that 
the  danger  to  public  health  therefrom  could 
not  be  obviated  by  the  use  of  some  reason- 
able measures  less  drastic  than  the  absolute 
destruction  of  the  property. 

The  judgment  of  the  circuit  court  will  be 
reversed  and  the  cause  will  be  remanded, 
with  directions  to  sustain  the  demurrer  as  to 
the  first  and  second  counts  and  to  overmle 
It  as  to  the  third  and  fourth  counts  of  the 
dedaration. 

Reversed  and  remanded,  with  directions. 


(237  111.  us> 

PEOPLE  ex  rel.  THOMPSON,  County  Treas- 
urer, V.  HULIN  et  al. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 
1.  Taxation  (§  819*)— Assessment— Pbesump- 

TIONS. 

The  burden  of  proof  is  on  the  party  object- 
ing to  a  tax  or  special  assessment  to  establish  its 
Invalidity,  as  the  presumption  is  that  the  tax- 


ing or-  assessing  officers  have  x>erformed  theii 
intj,  and  tliat  the  tax  or  special  assessment  is 
valid. 

[Ed.   Note. — For   other   cases,    see   Taxation. 
Dec.  Dig.  (  319;*   Evidence,  Cent.  Dig.  {  106.] 

2.  DBAINS  (I  90*)— ASSESSHENTS  AND   gPECIAI. 

Taxes  — ENroBCEUENi  —  EviDENCK  —  Bub- 
den  OF  Pboof. 

Farm  Drainage  Act  (Hurd'a  Rev.  St.  1908, 
c  42,  f  100)  i  26,  provides  for  the  levying  of 
drainage  assessments  under  the  act,  and  section 
29  (section  103)  that  the  commissioners  may  or- 
der the  assessment  divided  into  installments. 
Act  May  22,  1885  (Hurd's  Rev.  St  1908,  c.  42. 
§§  154-160),  provides  that  an  assessment  for 
drainage  purposes  may  be  divided  into  install- 
ments subsequent  to  the  levy  thereof,  upon 
petition  of  the  landowners  of  the  district.  Held, 
in  a  proceeding  to  enforce  the  payment  of  cer- 
tain installments  of  a  drainage  assessment  it 
being  presumed  that  an  order  dividing  the  tax 
into  installments  had  tieen  made,  the  contest- 
ant's burden  of  proof  to  the  contrary  was  not 
sustained  by  showing  that  the  drainage  record, 
down  to  and  including  the  date  upon  which  the 
assessment  on  which  the  drainage  tax  was  made, 
showed  no  order  dividing  the  tax  into  install- 
ments. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  90.*] 

3.  Dbains  (8  76*)— Absbssments— NonoB. 

Under  Farm  Drainage  Act  (Hurd's  Rev. 
St  1908,  c.  42,  S§  75-153),  providing  for  the 
classification  of  lands  in  a  drainage  district, 
and  that  such  classification,  when  established, 
shall  remain  as  a  basis  for  the  levy  of  drain- 
age taxes,  the  owners  of  land  subject  to  drain- 
age taxes  are  entitled  to  no  notice  of  the  levy 
of  special  assessments  where  they  have  been 
notified  of  the  classification  of  their  lands, 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent.  ■ 
Dig.  §  79;   Dec.  Dig.  {  7a*] 

4.  Dbains  (§  74*)— Absebbments— Classifica- 
tion OF  Pbopebtt— Objbcmonb— TiMK  FOB 
Making— Waives. 

Where  the  owners  of  land  in  a  drainage 
district  classified  for  purposes  of  drainage  as- 
sessments under  Farm  Drainage  Act  (Huid's 
Rev.  St.  1908.  c.  42,  g|  75-153),  are  notified  of 
the  classification  of  their  land,  they  should  then 
appear  and  object  to  their  classification,  if  they 
have  any  objections ;  and,  where  they  ful  to 
do  so,  they  cannot  subsequently  raise  the  ques- 
tion of  classification  on  application  for  judg- 
ment against  the  land  for  a  drainage  tax. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  J  82;   Dec.  Dig.  §  74.*] 

5.  Dbains  (S  72*)— Assessments— Classifica- 
tion OF  pROPEBTY— Qualifications  OF  Cojc- 

MISSIONEBS. 

That  commissioners  who  classified  lands 
for  purposes  of  assessment  under  Farm  Drain- 
age Act  (Hurd'a  Rev.  St.  1908,  c.  42,  |§  75-153) 
were  landowners  within  the  drainage  district 
did  not  invalidate  the  classification. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  8  72.*] 

6.  Dbains  ($  76*)  —  Asskssuentb  —  Pboceed- 
IN08  FOB  AssEBSMENT— Filing  Delinqubnt 
List— Statutes— CONSTBUCTION. 

Hurd's  Rev.  St.  1908,  c.  42,  S  106,  pro- 
vides that  the  delinquent  list  of  assessments  un- 
der Farm  Drainage  Act  (Hurd's  Rev.  St.  1908. 
c.  42,  §§  75-153)  shall  be  filed  on  a  stated  date. 
Section  191,  Revenue  Act  (Hurd's  Rev.  St 
1908,  c.  120,  {  191),  provides  that  no  assess- 
ments on  property  shall  be  considered  illegal 
on  account  of  the  assessment  rolls  or  tax  lists 
not  having  tieen  made,  completed,  or  returned 
within  the  time  required  by  law.     BeH,  that 
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the  requirement  as  to  tbe  date  of  filing  the  de- 
linqnent  list  was  not  mandatoi;. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  76.*] 

7.  Dbains  (§  73*)— AsesssMuiTS— Gbodnds  or 

Objection. 

Mere  irregularities  in  the  levy  of  a  drain- 
age tax,  which  do  not  go  to  the  substantial  jus- 
tice of  the  tax,  are  not  grounds  for  refusing  to 
enforce  its  collection. 

[Ed.  Note. — For  other  cases,  see  Draina,  Dec 
Dig.  S  73.  •] 

Appeal  from  Cook  Ootmty  Court ;  David  T. 
Smiley,  Judge. 

Application  by  tbe  People,  on  tbe  relation 
of  Jobn  R.  Thompson,  County  Treasurer  and 
es  officio  Comity  Collector,  for  Judgment  and 
order  of  sale  of  lands  of  William  Hulin  and 
others  to  enforce  a  drainage  tax.  From  a 
Judgment  granting  the  application,  respond- 
ents appeal.    AiOrmed. 

James  E.  Daughters,  for  appellants.  Fred- 
eric R.  De  Young,  for  appellee. 

HAND,  J.  This  was  an  application  upon 
the  relation  of  John  R.  Thompson,  county 
treasurer  and  ex  officio  county  collector  of 
Cook  county,  in  tbe  name  of  the  people,  in  tbe 
county  court  of  Cook  county,  for  Judgment 
and  order  of  sale  of  certain  lands  of  the  ai>- 
pellants  to  enforce  the  payment  of  tbe  second 
and  third  installments  of  the  first  assessment 
of  a  drainage  tax  levied  by  the  commissioners 
of  Calumet  Union  drainage  district  No.  1  of 
the  towns  of  Thornton  and  Bremen,  In  Cook 
county.  Ttie  appellants  appeared,  and  filed  ob- 
jections as  to  the  rendition  of  Judgment 
against  their  lands,  which  objections  were 
overruled,  and  judgment  and  order  of  sale 
were  altered  against  their  lands  for  the 
amount  of  said  drainage  tax,  and  they  have 
prosecuted  an  appeal. 

The  first  contention  of  appellants  Is  that  It 
does  not  appear  that  assessment  No.  1  of  tbe 
drainage  tax  levied  by  said  district  upon 
their  lands  was  divided  into  installments,  and 
that  for  that  reason  the  county  conrt  was 
without  Jurisdiction  to  render  a  judgment  and 
order  of  sale  against  their  lands  for  the  In- 
stallments of  said  drainage  tax  included  In 
said  judgment  and  order  of  sale.  The  appel- 
lee Introduced  in  evidence  tbe  formal  proofs 
necessary  to  make  a  prima  facie  case,  and 
then  rested,  whereupon  the  appellants  intro- 
duced tbe  drainage  record  down  to  and  in- 
cluding September  30,  lJn)5,  the  date  upon 
which  the  assessment  of  the  drainage  tax 
in  question  was  made,  which  record  show- 
ed no  order  dividing  the  drainage  tax  in- 
to installments.  Tbe  law  casts  tbe  burden 
of  proof  upon  the  party  objecting  to  the  en- 
forcement of  a  tax  or  special  assessment  to 
establish  its  Invalidity,  as  the  presumption 
is  the  taxing  or  assessing  officers  have  per- 
formed their  duty,  and  that  tbe  tax  or  special 
assessment  is  valid.  In  People  ex  rel.  v. 
Keener,  1D4  in.  16,  61  N.  E.  1069,  which  was 


an  application  for  a  judgment  and  order  of 
sale  to  enforce  the  payment  of  a  drainage 
tax,  it  was,  on  page  18  of  104  111.,  on  page 
1070  of  61  N.  E.,  said :  "Tbat  proof  made  a 
complete  prima  faole  case.  'The  collector's 
return  of  tbe  delinquent  list,  with  statutory 
notice  and  proof  of  publication,  prima  facie 
entitles  tbe  collector  to  judgment  for  tbe  tax 
returned  as  delinquent.  The  presumption  is 
that  the  assessor  and  other  officers  charged 
with  the  levy  and  collection  of  taxes  have 
done  their  duty,  and  have  not  made  an  Ille- 
gal assessment  or  returned  an  illegal  tax  de- 
linquent We  have  repeatedly  held  that  the 
burden  of  proof  showing  such  matters  as 
would  avoid  the  tax  or  establish  its  Illegality 
Is  upon  tbe  person  objecting  thereto.'  Consol- 
idated Coal  Co.  V.  Baker,  185  III.  545,  26  N. 
E.  651,  12  L.  B.  A.  247;  People  ex  rel.  v. 
Chicago  &  Alton  Railroad  Co.,  140  111.  210,  29 
N.  E.  730 ;  Chicago  &  Northwestern  Railroad 
Co.  V.  People,  171  111.  249,  49  N.  B.  542.  'It 
is  tbe  settled  doctrine  of  this  court,  tbat  any 
one  objecting  to  the  enforcement  of  a  tax  as- 
sumes the  burden  of  showing  Its  invalidity. 
The  presumption  is  that  the  tax  is  Just — that 
all  officers  who  have  bad  any  official  connec- 
tion with  it  have  properly  discharged  their 
duties.'  Peoria,  Decatur  &  Elvansville  Rail- 
way Co.  V.  People  ex  rel.,  116  111.  401,  6  N.  B. 
497."  Section  26,  Farm  Drainage  Act  (Hurd's 
Rev.  St  1908,  c.  42,  f  100),  provides  for  tbe 
levying  of  drainage  assessments  under  said 
act,  and  section  20  of  the  act  that  the  com- 
missioners may  order  tbe  assessment  divided 
into  installments,  and  Act  May  22,  1885 
(Hurd's  Rev.  St  1908,  p.  869,  c.  42),  provides 
that  an  assessment  for  drainage  purposes 
may  be  divided,  subsequent  to  the  levy  there- 
of, upon  the  petition  of  the  landowners  of  the 
district  into  installments.  If,  therefore,  it 
was  -necessary,  in  order  to  obtain  Judgment 
and  order  of  sale  for  the  installments  In  ques- 
tion, that  the  drainage  record  show  tbat  the 
drainage  tax  had  been  divided  into  install- 
ments— which  is  not  decided — we  think  It 
clear  that  the  presumption  obtains  in  this 
proceeding  that  an  order  bad  been  made  by 
the  commissioners,  which  was  a  matter  of 
record,  dividing  said  drainage  tax  into  in- 
stallments, and  that  as  the  division  of  said 
drainage  tax  could  legally  have  been  made 
subsequent  to  the  30th  day  of  September, 
1905,  the  introduction  of  the  drainage  record 
up  to  and  Including  September  30,  1905,  did 
not  rebut  the  presumption  that  the  drainage 
tax  bad  been  legally  divided  into  installments 
and  made  a  matter  of  record  by  the  drainage 
commissioners.  Toledo,  St  Louis  &  Western 
Railroad  Co.  v.  People,  225  HI.  425,  80  N.  E. 

It  is  next  contended  that  the  appellants 
were  not  notified  of  tbe  levy  of  said  assess- 
ment No.  1  by  tbe  commissioners  of  said 
drainage  district  Appellants  were  notified 
of  the  classification  of  their  lands,  and,  as 
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we  understand  the  statute,  that  was  all  the 
notice  that  thejr  were  entitled  to  receive  of 
tbe  levying  of  said  dralaage  tax.  Tbe  clasd- 
ficatlon  of  the  lands  In  a  farm  drainage  dis- 
trict Is  the  vital  thing  to  the  landowner,  as 
tbe  classlflcation,  when  established,  forms 
and  remains  the  basis  upon  which  all  drain- 
age taxes,  future  and  present,  are  to  be  levied 
In  the  district  In  People  y.  Chapman,  127 
ni.  S87,  392,  19  N.  B.  872,  874.  the  court  said: 
"The  objection  that  appellee  was  not  notified 
of  the  resolution  and  order  of  the  commls- 
■ioners  maldng  these  special  assessments,  and 
of  the  making  and  filing  of  the  assessment 
coll,  and  did  not,  In  fact,  learn  of  the  same 
until  the  time  allowed  by  the  statute  for  an 
appeal  therefrom  had  expired,  is  most  strenu- 
ously Insisted  upon.  It  would  seem  to  be  a 
sufficient  answer  to  this  contention  to  say 
that  the  statute  does  not  require  such  notice 
to  be  given.  The  better  answer,  perhaps,  is 
that  no  reason  Is  perceived  why  such  a  notice 
should  be  given.  From  the  time  the  drainage 
commissioners  assume  to  exercise  the  powers 
conferred  on  them,  and  which  Is  to  result  In 
the  levying  of  a  special  drainage  assessment, 
the  proceedings  may  not  Inaptly  be  Ukoied  to 
a  suit  in  court  The  commissioners,  as  a  first 
st^,  make  a  classification  of  the  lands.  The 
property  owners  are  then  brought  before 
them  by  notice,  residents  by  personal  service, 
and  nonresidents  by  publication ;  and  the  suc- 
ceeding steps  to  be  taken,  both  by  tbe  propeiv 
ty  owner  and  by  the  commissioners,  follow  In 
regular  progression  and  without  unnecessary 
delay.  And  for  the  same  reason  that  a  party 
over  whose  person  the  court  has  acquired  ju- 
risdiction is  required  to  take  notice  of  the  dif- 
ferent steps  taken  in  his  cause,  the  property 
owner  In  a  drainage  district,  who  has  been 
notified  of  the  classification  of  the  lands, 
must  also  be  required  to  take  notice  of  each 
succeeding  step  taken  by  the  commissioners 
to  effect  the  object  for  which  the  district  has 
been  organized." 

It  is  further  contended  that  the  lands  of 
W.  K.  Gove,  one  of  the  objectors,  were  clas- 
sified and  assessed  as  town  lots  Instead  of 
farm  property.  Tbe  objector  was  notified  of 
the  classification ;  and.  If  he  desired  to  object 
to  the  classification  of  his  lands,  he  should 
then  have  appeared  and  made  his  objection. 
He  cannot,  on  application  for  a  judgment 
against  the  land  for  a  drainage  tax,  raise  the 
question  of  classification.  In  People  v.  Chap- 
man, 127  111.  391,  19  N.  B.  873,  It  was  said : 
"Assuming,  as  we  must,  that  the  appellee  was 
served  with  the  notice,  as  required  by  this 
section,  and  the  commissioners  being  by  the 
next  section  of  the  act  authorized  and  requir- 
ed, at  the  time  and  place  mentioned  in  such  no- 
tice, to  'hear  whatever  objections  may  be  urg- 
ed by  any  person  Interested,'  and  to  correct 
any  Injustice  shown  to  exist  In  sudi  classifi- 
cation, appellee  must  be  presumed  to  have 
appeared  before  the  commissioners  at  the 
time  they  were  sitting  In  review  of  their  clas- 
sification of  the  lands  wUbim  tlila  district, 


and  to  have  then  objected  to  any  Injustice 
to  him  by  reason  of  such  classification ;  and, 
if  appellee  failed  to  so  am>ear  and  object,  he 
must  be  held  to  have  waived  all  objection  to 
tbe  action  of  the  commissioners  relating  to 
such  classification." 

It  is  further  urged  that  the  commissioners 
who  made  the  classification  were  landowners 
of  the  district,  and  it  Is  said  they  were  In- 
terested in  the  dassiflcation,  and  that  their 
classification  was  void.  The  cases  cited  by 
the  appellants  arose  under  the  levee  act  and 
are  not  applicable  to  proceedings  under  the 
farm  drainage  act  Scott  v.  People,  120  III. 
129,  11  N.  B.  408;  People  t.  Cooper,  139  III. 
461,  29  N.  B.  872;  Vandalla  Levee  &  Drain- 
age District  V.  Hutchlns.  234  lU.  81,  84  N.  B. 
715.  Tbe  commissioners,  although  landown- 
ers in  the  district  had  the  power  to  make 
the  classification  which  formed  the  basis  at 
the  assessment 

It  Is  also  urged  that  the  ddlnqurait  list 
showing  the  nonpayment  of  the  assessments 
in  question  was  not  filed  In  time  with  the 
county  collector ;  the  list  being  filed  on  March 
31,  1908,  when  the  statute  provides  It  should 
have  been  filed  on  March  10,  1908.  Hnrd'e 
Rev.  St  1908,  |  106,  p.  851,  c.  42.  The  sec- 
tion of  the  statute  requiring  the  delinquent 
list  to  be  filed  on  March  10th  provides  the 
county  collector  shall  place  the  delinquent 
tax,  when  certified  to  him  by  the  treasurer  of 
the  drainage  district,  upon  the  tax  books,  and 
that  like  proceedings  shall  be  had,  and  with 
like  force  and  efllect,  In  the  collection  of  said 
delinquent  drainage  tax  or  an  Installment 
thereof,  and  the  sale  of  said  lands  for  the 
nonpayment  thereof,  as  In  the  collection  of 
ordinary  state  and  county  taxes ;  and  section 
191  of  the  revenue  act  (Hurd's  Rev.  St  1908, 
p.  1782, '  c.  120)  provides  that  no  assessment 
of  property  shall  be  considered  Illegal  on  ac- 
count of  any  irregularity  In  the  tax  lists  or 
assessment  rolls,  or  on  account  of  the  assess- 
ment rolls  or  tax  lists  not  having  been  made, 
completed,  or  returned  within  the  time  re- 
quired by  law.  The  requirement  that  the  de- 
linquent list  be  filed  on  March  10th  was  there- 
fore directory,  and  not  mandatory. 

A  number  of  other  claimed  Irregularities  In 
the  levy  of  said  drainage  tax  are  pointed  out 
in  the  briefs  of  appellants.  None  of  said  Ir- 
regularities, however,  go  to  the  substantial 
justice  of  said  tax,  and  afford  no  legal 
grounds  for  refusing  to  enforce  the  collection 
of  the  tax.  In  People  y.  Chicago  &  Eastern 
Illinois  RaUroad  Co.,  214  III.  190,  196,  73  N. 
B.  315,  318,  It  was  said:  "We  are  obliged  to 
keep  before  us  the  necessity  of  taxation,  and 
the  fact  that  all  the  machinery  of  taxation, 
except  the  mere  extension  of  the  taxes,  is  con- 
fided to  the  local  authorities,  and  that  all 
the  citizens  of  the  local  municipalltieB  are 
eligible' to  the  offices  which  compose  the  tax- 
ing body.  The  Leglslattire  was  not  unmind- 
ful of  this  when  It  enacted  the  broad-saving 
provisions  of  section  191  of  the  revenue  act 
To  expect  the  ordinary  dttsea  to  obserye 
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every  possible  fonnalli;  add  the  strict  letter 
of  tbe  Btatnte  concerning  nonessentials — mat- 
ters that  cannot  affect  the  substantial  just- 
ness of  the  tax — and  to  defeat  the  tax  If  that 
be  not  done,  upon  technical  objection  that 
some  mere  form  has  not  beencpj^plled  with, 
Is,  in  a  sense,  to  defeat  the  means  of  govern- 
ment itself.  Such  was  not  the  Intention  of 
the  law ;  and  is  not  the  duty  of  the  courts." 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 


(2S7  111.  2e2) 

PEX>PLB  ex  rel.  THOMPSON,  County  Treaa- 
nier,  v.  OUNZENHAUSEB  et  al. 

(Supreme  Court  of  Illinois.    Dec.  15, 1906.) 

1.  DbaINS  (i  83*)— ASSESSHXNTS— Additionai. 
ASBESSMEKTS. 

A  second  assessment  for  an  improvement 
in  the  drainage  system  may  be  made  to  com- 
plete the  improvement  where  the  first  assess- 
ment proves  Inadequate. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  S  83.»] 

2.  Dbains  (g  74*)— AsSESaKEHTB— Waitbb  or 
Objections. 

In  a  proceeding  to  enforce  a  drainage  as- 
sessment, a  contention  by  the  contestant  that 
the  assessment  was  levied  to  pay  an  indebted- 
ness already  incurred^,  which  the  drainage  dis- 
trict had  no  right  to  mcur,  is  waived  by  a  stip- 
nlatlon  between  the  parties  that  the  assessment 
was  levied  before  any  liability  or  indebtedness 
was  incurred  thereunder. 

[E!d.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  8  82;   Dec  Dig.  {  74.*] 

8.  Dbains  (|  68*)— Constbuction  of  Bbidq- 

Es— Liability  fob  Expenses. 

Under  Farm  Drainage  Act  (Hnrd's  Rev. 
St.  1908,  c.  42,  i  116)  {  40%,  providing  that 
the  commissioners  of  a  drainage  district  shall 
make  all  necessary  bridges  and  culverts  along  or 
across  any  public  highway  or  railroad  which 
shall  be  deemed  necessary  for  the  use  or  pro- 
tection of  the  work,  the  expense  of  construct- 
ing bridges  or  culverts  along  or  across  a  rail- 
road right  of  way  must  be  borne  by  the  drain- 
age district,  where  no  natural  water  course  ex- 
ists at  the  place  of  construction. 

[ESd.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  {  6&*1 
4.  Dbains  ({  90*)  —  Assessments  —  Enfobox- 

MENT  —  PBESUMPTIONS     AND      BUBDEN      01" 

Pboof. 

In  a  proceeding  to  enforce  a  drainage  tax, 
the  presumption  is  that  the  tax  was  levied,  for 
a  lawful  purpose,  and  was  a  legal  tax,  and  the 
burden  is  upon  objectors  to  overcome  such  pre- 
snmption. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  {90;*   Evidence,  Cent  Dig.  i  105.] 

Appeal  from  Cook  County  Court ;  David  T. 
Smiley,  Judge. 

Application  by  the  People,  on  the  relation 
of  John  R.  Thompson  as  county  treasurer, 
for  judgment  and  order  of  sale  against  John 
Ounzenhauser  and  others  for  nonpayment  of 
drainage  assessments.  From  a  judgment 
overruling  respondents'  objections,  they  ap- 
peal.   Affirmed. 


James  B.  Daughters,  for  appellants. 
Frederic  R.  De  Young,  for  appellee. 

HAND,  J.  This  Tvas  an  application  for 
judgment  and  order  of  sale  against  the  lands 
of  appellants  for  the  nonpayment  of  the  first 
and  second  Installments  of  a  second  assess- 
ment levied  by  the  commissioners  of  Calumet 
imlon  drainage  district  Na  1  of  the  towns  oif 
Thornton  and  Bremen,  In  Cook  county.  Ob- 
jections were  filed  by  appellants  and  over- 
roled,  and  judgment  and  order  of  sale  were 
entered,  and  th«y  have  prosecuted  this  ap- 
peal. 

The  qnestioBs  raised  in  this  case  have  all 
been  disposed  of  adversely  to  the  contentions 
of  appellants  In  the  case  of  People  ex  rel.  v. 
Hulln  an.)  86  N.  B.  666,  with  the  exception 
of  the  one'  that  the  commissioners  were  pow- 
erless to  levy  a  second  assessment  upon  the 
lands  of  the  appellants  for  the  completion 
of  the  proposed  improvement.  The  resolu- 
tion levying  the  assessnieat  reads  as  follows: 
"Resolved  by  the  commissioners  of  the  Calu- 
met union  drainage  district  No.  1  of 'the 
towns  of  Thornton  and  Bremm,  in  Cook 
county,  Illinois,  that  it  be  and  is  hereby  or- 
dered that  the  amount  of  forty-two  thousand 
dollars  ($42,000)  be  raised  by  special  assess- 
ment upon  the  lands  ot  the  district  aforesaid, 
as  the  same  may  be  necessary,  and  that  such 
amount  be  and  is  apportioned  among  the 
several  tracts  In  the  name  of  the  owners 
thereof,  when  known,  according  to  the  acre- 
age of  each  and  its  figure  of  classification  on 
the  graduated  scale,  so  that  each  tract  may 
bear  its  equal  burdoi  in  proportion  to  bene- 
fits, the  said  assessment  herein  ordered  to  be 
known  as  special  assessment  No.  2  of  said 
district  before  mentioned,  said  assessment 
to  be  payable  In  ten  equal  annual  install- 
ments." Section  68,  Farm  Drainage  Act 
(Kurd's  Rev.  St.  1908,  p.  86S,  c.  42,  J  188)  in 
part  reads  as  follows:  "If  at  any  time  the 
commissioners  shall  find  that  the  amount  of 
such  assessment  or  tax  levied  will  be  inade- 
quate to  complete  Uie  proposed  work,  they 
shall  make  such  additional  levy  or  levies  as 
may  be  necessary  to  complete  the  proposed 
work,  which  additional  levy  or  levies  shall 
be  made  on  the  original  classification,  as 
herein  provided,  for  the  first  assessment  or 
tax  levy,  and  computed  and  extended  by  the 
clerk  in  the  same  manner."  This  court  has 
held  that  a  second  assessment  may  be  made 
to  complete  the  Improvement  where  the  first 
assessment  proves  inadequate.  Moore  v.  Peo- 
ple, 106  111.  376 ;  (Jommisaioners  of  Drainage 
District  V.  Kelsey,  120  111.  482,  11  N.  B.  256. 
It  is,  however,  urged  that  the  second  assess- 
ment made  by  said  drainage  commissioners 
was  levied  to  pay  indebtedness  already  in- 
curred, and  to  pay  for  liabilities,  about  to  be 
Incurred,  which  the  drainage  district  had  no 
right  to  incur.  It  was  stipulated  between  the 
parties  that  the  second  assessment,  being  the 
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one  Involved  In  this  proceeding,  was  levied 
before  any  liability  or  Indebtedness  was  In- 
curred thereunder.  The  first  contention  of 
appellants  Is  therefore  wlthont  force,  and 
the  resolution  by  which  the  agsessment  was 
levied  does  not,  as  Is  contended  by  appel- 
lants, provide  that  a  portion  of  said  assess- 
ment is  levied  for  the  purpose  of  paying  the 
cost  of  the  construction  of  a  railroad  bridge. 
If,  however,  It  be  conceded  that  other  por- 
tions of  the  record  of  said  drainage  district 
show  It  was  the  Intention  of  the  commission- 
ers to  use  a  portion  of  the  tax,  when  collect- 
ed, for  the  purpose  of  building  a  bridge  "on 
the  Grand  Trunk  right  of  way,"  we  do  not 
think  that  fact  would  make  the  tax  levy 
void,  as  it  does  not  appear  that  the  proposed 
bridge  was  to  be  constructed  across  a  natural 
water  course,  as  was  the  case  In  Chicago, 
Burlington  &  Qulncy  Railway  Co.  v.  People, 
212  111.  103,  72  N.  E.  219. 

In  Morgan  v.  Schusselle,  228  111.  106,  81 
N.  B.  814,  it  was  held  that  section  40%  of 
the  farm  drainage  act  required  the  drainage 
commissioners  of  drainage  districts  to  make 
all  necessary  bridges  and  culverts  along  and 
over  any  public  highway  which  may  be  deem- 
ed necessary  for  the  use  or  protection  of  the 
work,  at  the  expense  of  the  drainage  district, 
where  such  necessity  arises  from  the  con- 
struction of  a  purely  artificial  ditch  at  a 
place  along  a  line  where  no  natural  water 
course  exists.  We  think  that  the  same  con- 
struction of  that  section  of  the  statute  should 
be  applied  to  a  bridge  or  culvert  constructed 
along  or  across  a  railroad  right  of  way  where 
there  Is  no  natural  water  course.  If  the  ap- 
pellants contended  that  the  portion  of  the 
tax,  when  collected,  was  to  be  used  to  con- 
struct a  bridge  along  or  across  a  railroad  right 
of  way  over  a  natural  water  course,  they 
should  have  Introduced  evidence  to  establish 
that  fact  The  presumption  is  that  the  tax 
was  levied  for  a  lawful  purpose,  and  was  a  le- 
gal tax,  and  the  burden  was  upon  the  objec- 
tors to  overcome  by  competent  proof,  such 
presumption.  Durham  v.  People,  67  111.  414; 
Mix  V.  People,  86  III.  312 ;  Chicago  &  North- 
western Railway  Co.  v.  People,  174  111.  80, 
50  N.  B.  1057;  Hurd  v.  People,  221  111.  398, 
T7  N.  B.  443. 

Finding  no  error  In  this  record,  the  judg- 
ment of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


(237  lU.  159) 

MABGBRLBIN  v.  CITY  OF  CmCAGO. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

L  PtEADiNO  (J  252*)— Amendment— Effect. 

Where  an  amended  declaration  completely 
redrafted  the  third  count  of  the  original  dec- 
laration, the  original  third  count  passed  out  of 
the  case.    - 

[Eld.    Note.— For   other   cases,    gee    Pleading, 
Cent.  Dig.  S  737%  ;    Dec.  Dig.  i  252.*] 


2.  LiMiTATion  OF  Actions  (i  182*)— Pixadiito 

—Amended  Declaration. 

Where,  after  defendant  had  pleaded  the  gen- 
eral issue  to  a  cause  of  action  allied  in  the 
original  third  count  of  plaintiff's  declaration, 
plaintiff  filed  an  amended  third  count,  which, 
though  stating  the  same  cause  of  action,  entire- 
ly superseded  the  ori^nal,  defendant  was  then 
entitled  to  plead  limitationa  thereto,  notwith- 
standing its  original  plea. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  I  680 ;   Dec.  Dig.  §  182.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;    R.  W.  ClifTord,  Judge. 

Action  by  William  Maegerleln  against  the 
City  of  Chicago.  Judgment  for  plaintiff  re- 
versed by  the  Appellate  Court,  and  plain- 
tiff appeals.    Affirmed. 

On  July  12,  1907,  William  Maegerleln  re- 
covered a  judgment  for  the  sum  of  $3,990  in 
the  circuit  court  of  Cook  county  against  the 
city  of  Chicago,  the  appellee,  for  damages  to 
certain  personal  property  owned  by  Maeger- 
leln, alleged  to  have  been  caused  through  the 
acts  of  the  appellee,  which  resulted  in  a  di- 
version of  the  surface  water  from  Maiy 
street,  in  that  city,  to  and  upon  the  premises 
of  Maegerlein,  and  under  a  building  there 
owned  by  him  and  used  for  manufacturing 
and  storage  purposes.  The  judgment  of  the 
circuit  court  has  been  reversed,  with  a  find- 
ing of  facts  by  the  Appellate  Court  for  the 
First  district,  but  the  cause  was  not  remand- 
ed, and  to  review  that  judgment  Maegerlein 
has  prosecuted  this  appeal. 

The  suit  was  begun  October  27,  1903.  The 
original  declaration,  consisting  of  two  counts, 
was  filed  on  February  4,  1904,  and  alleged 
only  damages  to  the  real  estate  owned  by 
appellant  on  account  of  the  obstruction  of 
Mary  street  In  front  of  his  premises  by  a  rail- 
way embankment  To  this  the  city  pleaded 
not  guilty.  On  March  12,  1907,  appellant 
filed  an  amended  declaration,  consisting  of 
three  counts.  The  first  and  second  were. 
In  substance,  the  same  as  the  counts  in  the 
original  declaration,  and  the  third  alleged 
that  the  plaintiff  was  the  owner  of  certain 
lots;  that  prior  to  the  committing  of  the 
grievances  thereinafter  set  forth  said  Mary 
street  In  front  of  said  premises  was  provided 
with,  and  had  theretofore  been  provided  by 
defendant  with,  sewer  pipes,  catch-basins, 
manholes,  and  dlveos  other  means  and  ap- 
pliances for  carrying  <^  the  natural  flow  ot 
water  upon  said  street  In  front  of  tiie  prem- 
ises of  plaintiff,  and  that  by  means  of  sndi 
connections  and  appliances  the  flow  of  wa- 
ter caused  by  rainfall  or  the  melting  of  snow 
and  other  causes  had  always  prior  to  that 
time  been  carried  off  and  adequately  dis- 
posed of,  80  that  no  surface  water  stood 
in  the  street  or  overflowed  therefrom,  or 
from  any  source,  onto  and  over  the  prem- 
ises of  plaintiff;  that  defendant,  well  know- 
ing the  premises,  but  regardless  of  the  rights 
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of  plalotlff,  daring  the  year  1000  wrongfnlly 
dosed  and  obstracted  all  sewer  connections 
In  front  of  the  plaintiff's  premises,  -whereby 
the  natural  flow  of  water  which  had  there- 
tofore been  drained  off  from  said  street  and 
from  adjoining  premises  was  interfered  with 
and  prevented ;  that,  on  account  of  the  acts 
charged,  rain  water  In  large  quantities,  which 
ordinarily  flowed  Into  said  sewers,  was  di- 
verted from  Its  natural  course  and  ran  and 
flowed  in  a  different  direction  and  over  and 
upon  the  land  and  premises  of  the  plaintiff, 
and  there  remained,  and  Injured  large  quan- 
tities of  an  article  of  commerce  owned  by 
plaintiff  and  known  as  "fill  hose,"  which  was 
in  the  building  there  owned  by  the  plaintiff. 

On  the  day  that  the  amended  declaration 
was  filed,  an  order  was  entered  that  the  plea 
of  the  general  issue  filed  by  defendant  to  the 
original  declaration  stand  as  pleaded  to  the 
amended  declaration.  On  April  24,  1907,  on 
the  third  day  of  the  trial,  the  appellant 
amended  the  third  count  of  the  amended 
declaration,  and  thereby  Oiat  connt  was  made 
to  charge  that  the  wrong  was  done  by  the 
city  in  1001,  and  consisted  in  the  removal 
of  catch-basins,  manholes,  and  sewer  con- 
nections. A  plea  of  the  five-year  statute  of 
llmitatl(niB  was  Interposed  by  the  defendant 
to  this  <>oant  as  so  amended,  to  which  plea 
appellant  filed  a  general  demurrer,  which 
was  sustained,  and  the  trial  proceeded. 

On  July  8,  1901,  the  employee  of  the  sewer 
department  of  the  dty  removed  two  catch- 
basins  and  the  sewer  connections  In  Mary 
street  in  front  of  appellant's  building,  and 
nothing  to  take  their  places  as  drains  was 
provided.  Following  this,  within  a  day  or 
two,  several  railroad  companies  using  rights 
of  way  in  that  street  began  the  conatmction 
of  an  embankment  In  front  of  appellant's 
jnemiaes  for  the  purpose  of  elevating  their 
tracks.  After  this  work  was  begun,  the  sur- 
face water  from  the  street,  which  prior  to 
that  time  had  drained  off  through  the  catch- 
basins,  formed  pools  In  the  street  Immediate- 
ly In  front  of  appellant's  building,  and  also 
formed  pools  on  the  premises  of  the  appel- 
lant adjoining  his  building.  Appellant  was 
engaged  In  this  building  In  the  business  of 
making  "fill  hose"  from  the  esophagi  of  cat- 
tle. 7%e  esophagi  were  treated  by  a  process 
which  fitted  them  to  be  used  in  the  brewing 
business  for  conducting  beer  from  vats  to 
kegs.  In  the  preparation  of  these  articles  for 
use  tiiey  were  hung  up  to  cure  for  a  year  or 
more  in  the  building,  and  when  they  were 
properly  prepared  for  use  they  were  wrapped 
and  packed  in  air- tight  glass  jars  and  stored 
away  in  the  basement  of  the  building  until 
BQch  time  as  they  were  shipped  out  to  buy- 
ers. Some  time  after  the  removal  of  the 
catch-basins  complaints  were  received  by  ap- 
pellant from  customers  In  regard  to  the  con- 
dition of  the  goods  shipped  to  them,  and 
many  boxes  of  the  goods  were  returned  to 
him.  Upon  investigation  he  discovered  that 
Tinder  the  floor  of  the  basement  of  the  build- 


ing there  was  a  pool  of  stagnant  water,  and 
that  practically  his  whole  stock  stored  In 
the  basement  had  become  unfit  for  use  and 
worthless  because  of  dampness.  Thereupon 
he  Instituted  this  action. 

The  finding  of  facts  made  by  the  Appellate 
Court  was  to  the  effect  that  the  wrongs  com- 
plained of  by  the  third  count,  both  as  origi- 
nally filed  and  as  amended,  were  all  done 
during  the  year  1901.  That  court  held  that 
the  circuit  court  erred  in  sustaining  the  de- 
murrer interposed  to  appellee's  plea  of  the 
statute  of  limitations,  and  it  is  imleted  by 
appellant  that  this  holding  of  the  Appellate 
Court  Is  wrong. 

Felsenthal,  Foreman  St  Beckwith,  for  ap- 
pellant. Eidward  J.  Brundage,  Corp.  Coun- 
sel, Robert  N.  Holt,  and  Emll  C  Wetten,  for 
appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  No  proof  was  offered  which  would 
sustain  a  recovery  imder  the  first  or  second 
count  of  the  declaration,  either  as  originally 
filed  or  as  amended.  In  fact,  those  counts 
were  abandoned  by  the  plaintiff  upon  the 
trial.  The  third  count  first  appears  in  the 
case  as  a  count  In  the  amended  declaration 
filed  on  March  12,  1007,  and  it  is  now  conced- 
ed that  it  states  a  cause  of  action  other  and 
different  from  the  causes  of  action  stated  by 
the  first  and  second  counts,  either  as  those 
counts  were  originally  filed  or  as  they  were 
amended.  To  the  amended  declaration  so 
filed  on  March  12th  it  was  ordered  that  th« 
plea  of  the  general  issue  which  had  been  filed 
to  the  original  dedaratlon  should  stand  as 
pleaded  to  the  declaration  as  amended.  The 
plaintiff,  on  April  22,  1007,  pursuant  to  leave 
of  court,  amended  his  third  coimt  by  filing 
a  count  introduced  as  follows:  "And  now 
comes  the  plaintiff,  by  his  counsel,  and 
amends  the  third  count  of  the  declaration 
heretofore  filed  by  him  eo  as  to  read  as  fol- 
lows" ;  and  then  follows  a  count  which  is 
In  itself  complete.  It  does  not,  by  reference 
or  otherwise,  make  the  original  third  count, 
or  any  part  thereof,  a  part  of  the  amended 
count  The  original  third  count,  while  still 
a  part  of  the  record  in  the  case,  was  with- 
drawn and  superseded  by  the  amended  third 
count,  so  that  it  was  no  longer  a  part  of  the 
plaintiff's  averments  against  the  defendant 
1  Ency.  of  PI.  4  Pr.  625 ;  Baker  v.  L.  &  N. 
T.  Co.,  106  Tenn.  490,  61  S.  W.  1029,  53  L.  E. 
A.  474. 

It  appears  both  by  the  original  and  by  the 
amended  third  counts  that  the  alleged  wrong 
or  wrongs  upon  which  those  counts  were 
founded  occurred  more  than  five  years  before 
the  filing  of  the  original  third  count  The 
appellant,  in  effect,  concedes  that  had  the 
statute  of  limitations  been  filed  to  the  original 
third  count  it  would  have  presented  a  de- 
fense thereto,  but  Insists  that  the  amended 
third  connt  states  the  same  cause  of  ac- 
tion as  the  original  third  count;   that  it  is 
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but  aa  ampliflcatlon  ot  tbat  connt;  and 
that  the  defendant  ttaving  elected  to  file  the 
general  Issue,  and  not  to  file  a  plea  «f  the 
statute  of  llmltatioDB  to  the  original  third 
connt,  thereby  waived  and  lost  its  right  to 
file  tbe  plea  of  the  statute  of  ItmltatlonB  as 
to  the  cause  of  action  set  up  by  the  original 
third  count  The  cases  upon  which  he  re- 
lies are  cases  In  which  no  plea  ot  the  stat- 
ote  of  limitations  was  ever  filed.  At  the  time 
of  the  filing  of  the  plea  of  the  statute  of  Um- 
Itatlous  to  the  third  count  as  amended,  the 
court  might.  In  its  discretion,  have  given 
leave  to  defendant,  upon  application,  to  file 
tiie  plea  of  the  statute  of  limitations  to  the 
original  third  count  had  no  amendment  there- 
to been  made.  When  the  plea  of  the  statute 
was  Interposed  to  the  third  count  as  amend- 
ed, no  motion  to  strike  it  from  the  files  was 
made,  and  no  objection  was  taken  to  It  on 
the  ground  that  It  had  been  filed  without 
leave.  On  the  contrary,  plaintiff  demurred 
to  It  for  the  reason  "that  said  third  c«nuit, 
u  amended,  of  the  plaintiff's  declaration,  is 
tlie  same  cause  of  action  as  originally  filed 
by  the  said  plaintiff,  and  not  a  different  cause 
of  action,"  and  that  demurrer  the  court  sus- 
tained. We  think  tiiat  upon  the  record  made 
herein  It  should  not  now  be  said  that  this 
plea  was  filed  without  leave  of  court — this  on 
appdJant's  theory  that  the  cause  Of  action 
stated .  in  the  third  amended  count  is  the 
wune  cause  of  action  as  that  stated -in  the 
tiilrd  original  count  If  the  cause  of  action 
stated  In  the  third  amended  count  was  not 
tbe  same  as  that  stated  ■  in  either  of  the 
coimts  theretofore  -  filed,  defendant  .unquee- 
ttonably  bad  the  right,  without  leave,  to  in- 
terpose the  plea  of  the  statute^  '  That  plea 
presented  to  the  third  amended  count  a  per- 
fect defense. 

It  is  not  urged  that  the  Appellate  Court 
should  have  remanded  the  case  if  it  was  cor- 
rect in  holding  that  the  demurrer  to  tlie  plea 
of  the  statute  of  limitations  should  have  been 
overruled. 

The  judgment  of  the  Appellate  Court  wlU 
be  affirmed. 

Judgment  affirmed. 


(SIT  111.  421.) 

PHJOPLB  V.  WILCOX. 

(Supreme  Court  ot  Illinois.    Dec.  16,  1908.) 

1,  Btattjtss   (S   67*)  — liOOAt   awd    Spbciai. 
Law»— CoKerrrDTioNAi.  Fbovisior  Marda- 

TOBT. 

Const  1870,  art  4,  §  22,  prohibiting  local 
or  special  laws  on  speci^eo  subjects  and  on  oth- 
er subjects  where  a  general  law  can  be  made 
applicable,  is  mandatoty  as  to  the  specified  sub- 
jects on  which  local  and  special  laws  are  inter- 
dicted, whatever  the  character  of  the  law  in  oth- 
er respects,  bnt  a  special  law  upon  a  subject  not 
■peciSed  may  be  constitutional,  since  the  Leg- 
islature's determination  that  a  general  law  can- 
not be  made  applicable  is  not  reviewable. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  S  69 ;   Dec.  Dig.  t  67.»1 


2.  WOBDS  AND  PHBASES— "LOOAZ»** 

The  words  "local  and  special"  are  frequent* 
ly  used  interchangeably,  though  they  do  not 
have  tbe  same  meaning;  "local"  signifying  a 
l>elonging  or  confinement  to  a  particular  place 
and  being  a  counter  term  to  "general." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  p.  4202.] 

3.  Statutes   (§   77*)  —  "LOOAL"   AMD   "Spe- 
cial"  Laws. 

The  word  "local,"  aa  applied  to  legislation, 
(dgnifies  legislation  relating  to  part  of  tbe  terri- 
tory of  a  state  only,  while  the  word  "special"  is 
more  appropriately  ai>plied  to  laws  granting 
some  special  right,  privilege,  or  immunity,  or 
imposing  some  particular  burden  upon  some  {Mr- 
tion  of  the  people  of  the  state  less  than  all. 

[Ed.  Note.— For  other  cases,  see  Statute^ 
Cent  Dig.  t  79 ;  Dec.  Dig.  {  77.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6565.] 

4.  Statutes  ({  7T*)»-SPBCiAii  Laws— Coitm* 
TorroNALrrr. 

Under  Const  1870,  art  4,  {  22,  prohibiting 
local  or  social  laws  on  specified  subjects  and  on 
other  subjects  where  a  general  law  can  be  made 
applicable,  special  laws  on  such  other  subjects 
may  be  constitutional  where  they  apply  to  all 
members  of  a  designated  c]as8,_  where  the  classi- 
fication rests  upon  some  disability,  attribute,  or 
classification  marking  them  as  proper  objects  for 
special  legislation. 

[£>}.  Note.— For  other  oases,  see  Statntai^ 
Cent  Dig.  H  79-82;    De&  Dig.  {  77.»] 

5.  Statdtes   (g   77*)  — Sfxciai,   and -Local 
Laws— Fish— CowsTiTUTiONAi.  Law. 

Act  June  5.  1907,  i  21  (Laws  1907j  p.  848), 
providing  for  tbe  protection  of  fish,  imposing 
penalty  for  Its  violation,  and  excluding  Lake 
Michigan  from  its  operation,  is  void  under 
Const.  1870,  art  4,  |  22,  prohibiting  the  imssage 
of  local  or  special  laws  for  the  protection  ot 
game  or  fish. 

{Ed.  Note.— For  other  cases,  see  Statutes,  Deo. 
Dig.  i  77.*] 

Cartwright,  O.  3^  and  Hand  and  Gaiter,  JJ„ 
dissenting. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; Harry  Hlgbee,  Judge. 

Amos  Wilcox  was  charged  with  vlolatinf 
Act  June  Si  1907  (Laws  1907,  p.  386).  r61at> 
ing  to  fishes,  and  the  Board  of  Fish  Commis- 
sioners appeal  from  a  judgment  of  the  cir- 
cuit court  quashing  the  complaint  and  dis- 
charging accused  on  bis  appeal  from  a  con- 
viction In  Justice  court    Affirmed. 

Chlperfleld  &  Chiperfleld,  for  appellant 
L.  A.  Jarman,  for  appellea 

VICKERS,  J.  Amos  Wilcox  was  charged 
before  a  justice  of  the  peace  of  Schuyler 
county  with  tbe  violation  of  section  21  of  the 
act  of  June  6,  1907  (Laws  1907,  p.  848),  en- 
titled "An  act  to  encourage  tbe  propagation 
and  cultivation  and  to  secure  the  protection 
of  flabes  in  all  tbe  waters  under  the  Juris- 
diction of  the  state  of  Illinois,  defining  the 
duties  of  the  fish  commissioners,  fixing  tbebr 
compensation  and  providing  penalties  for 
the  violation  of  the  provisions  thereof."  Ap- 
pellee was  convicted  before  the  justice  of 
tbe  peace  before  whom  the  prosecution  was 
commenced,  and  be  took  an  appeal  to  tbe 
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circuit  court  of  Schuyler  county.  In  the  dr- 
coit  conrt  appellee  made  a  motion  to  quash 
the  complaint  on  the  ground  that  said  sec- 
tion 21  la  Invalid,  nnll,  and  void.  In  that  It 
▼lolatea  section  22  of  article  4  of  the  Oon- 
stltntlon,  which  jtroTldes  that  the  General 
Assembly  shall  not  pass  local  or  special  laws 
(or  the  protection  of  gams  or  fish.  This  mo- 
tion was  hy  the  circuit  conrt  sustained,  the 
complaint  quashed,  and  ajwellee  discharged. 
Exceptions  were  duly  preseired  to  this  ac- 
tion of  the  court  by  the  people,  and  the 
flsh  commissioners  of  the  state,  by  virtue 
of  section  18  of  said  act,  have  prosecuted 
an  am>eal  to  this  conrt 

The  only  question  raised  on  this  appeal 
is  the  constitutionality  of  section  21  of  the 
act  above  referred  to.  Section  21  provides 
that  any  person  desiring  to  flsh  in  any  of 
the  waters,  as  provided  for  in  section  1  of 
said  act,  within  the  jurisdiction  of  this  state, 
with  hoop  net  or  with  seine  or  trammd  net, 
shall  first  obtain  a  license  from  a  city  or 
county  clerk,  who  are  authorized  by  said  act 
to  issue  such  license.  The  license  fee  is  fix- 
ed at  60  cents  for  esch  hoop  net  and  |5  pa 
100  yards  of  seine  or  trammel  net  Tlie  act 
provides  that  the  fish  commissioners  shall 
prescribe  a  uniform  style  and  pattern  of 
noetal  tags  which  shall  be  attached  to  hoop- 
nets  and  each  100  yards  of  seine  or  leas,  or 
trammel  nets.  In  such  manner  as  to  be  at 
all  times  exposed  to  public  view,  and  ttiat 
any  person  using  any  hoop  net  seine,  or 
trammel  net  which  has  no  tag  attached,  as 
provided  by  said  act  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  In  a  sum  not  less  than  $20  nor 
more  than  $100,  and  such  untagged  net  or 
aetaw  shall  be  forfeited  to  the  state.  A  pro- 
viso added  to  said  section  excludes  Lake 
Michigan  from  Its  operation,  and  it  Is  this 
proviso  that  is  supposed  to  render  said  sec- 
tion unconstitutional  under  that  clause  of 
section  22  of  artlde  4  of  the  Constitution  of 
1870  which  prohibits  the  passage  of  local  or 
special  laws  for  the  protection  of  game  or 
flsh.  All  of  the  objections  urged  may  be 
considered  together. 

When  reduced  to  ttieir  final  analysis,  the 
several  contentions  made  against  the  valid- 
ity of  this  statute  amount  simply  to  this: 
That  the  Legislature  has  no  oonstltntlonal 
power  to  pass  a  law  for  the  protection  of 
fish.  Impose  penalties  for  its  violation,  and 
restrict  the  operation  of  such  law  to  a  par- 
ticular portion  of  the  waters  of  the  state. 
Section  22  of  article  4  of  the  Constitution  of 
1870  provides  that  the  General  Assembly 
shall  not  pass  local  or  special  laws  on  certain 
specified  subjects  enumerated  in'  said  sec- 
tion^ and  It  is  provided,  further,  that  no 
local  or  special  law  shall  be  passed  on  any 
other  subject  where  a  general  law  can  be 
made  applicable.  Concerning  the  subject  as 
to  which  local  or  special  laws  are  interdict- 
ed the  Constitution  Is  mandatory,  and  any 


act  falling  within  the  description  of  local 
or  special  legislation  must  be  held  uncon- 
stitutional, whatever  may  be  the  character 
of  the  law  In  other  respects.  A  special 
act  of  the  Legislature  upon  a  subject  other 
than  those  specified  in  this  section  may  be 
constitutional,  since  the  determination  of  the 
Legislature  that  a  general  law  cannot  be 
made  applicable  to  such  subject  Is  not  open 
to  review.  City  of  Mt  Vernon  T.  Evens 
Brick  Co.,  204  HI.  32,  68  N.  B.  208. 

The  words  "local"  and  "special"  are  fre- 
quently used  Interchangeably,  although  It  is 
clear  that  they  do  not  have  the  same  mean- 
ing. The  word  "local"  signifies  belonging  to 
or  confined  to  a  particular  place.  When  ap- 
plied to  legislation,  it  signifies  such  legia- 
latlon  aa  relates  to  only  a  portion  of  the 
territory  of  a  states  Bouvier's  Law  Diet; 
Burrill's  Law  Diet;  People  v.  O'Brien,  88 
N.  7.  183;  People  ▼.  Mewbnrgh,  etc..  Rail- 
road Co.,  86  N.  T.  1;  Bills  V.  Frazier,  88 
Or.  4G2,  68  Pac  642,  53  L.  a  A.  4S4.  The 
word  "local"  Is  used  as  a  counter  term  to 
"general."  The  word  "special"  appears  to 
t>e  more  appropriately  applied  to  laws  that 
grant  some  special  right  privilege,  or  Im- 
munity or  Impose  some  particular  burden  up- 
on some  portion  of  the  people  of  the  state 
less  than  all.  State  v.  Corson,  67  N.  3.  Law, 
178,  60  AtL  780.  Special  as  well  aa  local 
laws  are  forbidden  under  our  Constitution 
respecting  the  several  enumerated  subjects  In 
section  22.  Upon  other  subjects  qpecial  laws 
may  be  constitutional  where  they  apply  to 
all  members  of  a  designated  (Hass,  where 
the  classification  rests  upon  some  disability, 
attribute,  or  elassiflcation  marking  them  as 
proper  objects  (or  the  operation  of  special 
legisIaUon.  Gillespie  v.  People,  188  IlL  176, 
68  N.  B.  1007,  62  U  B.  A.  283,  80  Am.  St 
R^.  176;  Buhstrat  v.  People,  186  BL  138, 
67  N.  B.  41,  49  L.  B.  A.  181,  76  Am.  St  Rep. 
30;  Stame  v.  People.  222  III.  189,  78  N.  B. 
61,  113  Am.  St  Rep.  389;  Off  &  Co.  v.  More- 
bead,  235  IlL  40,  85  N.  B.  264.  Since  our 
Constitution  prohibits  both  local  and  special 
legislation  In  the  specified  cases,  an  act  that 
falls  under  either  classIScatlon  must  be 
held  void.  The  words  "local"  and  "special" 
as  used  by  the  framers  of  our  Constitution, 
were  designed  to  remedy  dUCerent  evils. 
Judge  John  Scholfleld,  who  afterwards  as  a 
member  of  this  court  did  much  towards  8et> 
tllng  the  construction  of  our  Constitution,  In- 
troduced the  resolution  which  finally  became 
section  22  of  article  4.  In  discussing  this 
section  before  the  constitutional  convention 
Judge  Scholfleld  said:  "It  was  said  by  the 
gentleman  from  Grundy  (Mr.  Pelrce),  how- 
ever, that  our  present  Constitution  provides 
for  the  passage  of  general  laws  and  pro- 
hibits s'peclal  legislation.  It  does  so,  but 
in  such  a  manner  as  that  the  prohibition  la 
practically  Ineffectual.  It>  leaves  the  Judg- 
ment of  the  Legislature  to  be  final  and  con- 
clusive on  the  question  of  whether  the  eb> 
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ject  sought  can  be  accomplished  by  a  gen- 
oral  law  or  whether  it  must  be  accomplished 
by  a  Bpeclal  law,  and  therefore,  whenever  a 
Legislature  assumed  to  pass  a  special  law, 
it  follows  that  the  Legislature  had  ezer* 
dsed  its  judgment  upon  a  question,  and  that 
is  conclusive.  It  was  not,  however,  the 
people  that  demanded  the  special  laws.  The 
thousands  of  private  charters  that  have  been 
passed  by  former  Legislatures  of  the  state 
were  not  demanded  by  the  people  as  a  body 
politic  at  all.  They  were  satisfied  with  gen- 
eral laws  upon  the  subject  It  was  In  most 
Instances  individuals  who  demanded  these 
special  laws — Individuals  who  were  not  sat- 
isfied to  do  business  upon  a  broad  and  hon- 
est basis  upon  which  all  might  be  equal,  but 
who  wanted  special  favoritism,  chances  to 
plunder  the  public  treasury  or  their  fellow 
men,  covered  up  by  a  private  charter  to  avoid 
detection  or  punishment  Those  were  the 
men  who  demanded  these  special  laws,  and  at 
their  bidding  and  by  their  behests  they  were 
passed.  It  was  they  who  filled  our  lobby 
with  the  Instruments  and  appliances  of  cor- 
ruption. It  was  the  applicants  for  these 
special  favors  that  made  legislation  prof- 
itable, and  enabled  legislators,  on  a  salary 
of  |2  per  day,  to  at  the  end  of  a  session  dis- 
play their  wealth  like  successful  gamblers." 
1  Debates  of  the  Const  C!onventlon,  p.  612. 

Hon.  Jonathan  Merriam,  a  member  of  the 
constitutional  convention  from  the  Twenty- 
Seventh  district  in  discussing  the  clause  of 
the  Constitution  now  under  consideration, 
on  page  576  of  the  same  work,  said:  "Mr. 
Obalrman,  the  report  of  the  legislative  com- 
mittee simply  trims  off  a  few  of  the  branches 
of  this  Cpas  tree  of  special  legislation.  I, 
sir,  am  in  favor  of  laying  the  ax  at  the  root 
of  the  tree.  We  want  no  half-way  measures 
about  this  matter.  If  there  be  any  one 
thing  that  the  people  are  agreed  upon,  it 
is  that  the  whole  foul  system  of  special  leg- 
islation shall  be  wiped  out.  It  has  been,  and 
while  it  remains  it  must  ever  be,  tbe  ground 
work  of  corrupt  ring  legislation.  It  gives 
to  corporations  and  individuals  extraordinary 
powers,  benefiting  the  few  at  the  expense  of 
the  many.  It  fills  the  lobbies  of  our  state 
capitol  with  corruptionlsts.  It  creates  a  vast 
number  of  statutes  that  are  conflicting  and 
contemptible.  It  has  disgraced  our  Legis- 
latures, demoralized  the  people,  befogged  the 
lawyers,  and  bewildered  the  courts.  It  is 
utterly  at  variance  with  every  principle  of 
statesmanship  and  sound  public  policy." 

It  will  thus  be  seen  what  the  constitution- 
al convention  was  seeking  to  accomplish  by 
prohibiting  special  legislation.  But  special 
legislation  was  not  the  only  evil  that  was  to 
be  remedied.  There  had  grown  up.  in  this 
state  a  great  body  of  purely  local  laws  on 
various  subjects,  the  most  conspicuous  of 
which  are  those  enumerated  In  section  22  of 
article  4.  Among  the  subjects  with  which 
tbe   Legislature  had   been   dealing   were   a 


large  number  of  acts  relating  to  the  pro- 
tection of  fish  and  game.    There  was  an  act 
passed  February  22,  1861,  entitled  "An  act 
for  the  protection  of  fish  within  the  county 
of  Rock  Island."    This  act  made  It  a  mis- 
demeanor  to  take   or  capture  flsb  within 
Rod£  Island  county  with  seines,  gill  nets, 
dip  nets,  or  other  nets,  and  provided  for  the 
prosecution  of  persons  who  should  violate 
said  act  and  their  punishment  by  fine  of  $5 
for  each  fish  so  unlawfully  taken.     Laws 
1861.  p.  122.     Other  acts  were  passed  of  a 
similar  Character  applicable  to  Knox  coun- 
ty; one  prohibiting  the  netting  of  fish  In  the 
Grand  Rapids  of  the  Wabasb  river,  in  Wa- 
bash county;  another  act  prohibiting  fishing 
{with  seine  or  net  in  the  UHnols  rivet  be- 
'tween  Starved  Rock  and  tbe  dam  at  Mar- 
'  seilles;  an  act  preserving  game  in  Macoupin 
!  county;   an  act  exempting  Piatt  county  from 
]  the  operation  of  the  game  law;   another  act 
extending  tbe  game  law   of   1885  to   Bond, 
Fayette,  Eflangham,  Marlon,  Clay,  Richland. 
,  Hamilton,  Wayne,  Warren,  Henderson,  and 
I  Jersey  counties;    an  act  in  1868  prohibiting 
:  fishing,  exc^t  under  certain  conditions,  In 
any  part  of  Adama  county ;  another  act  pre- 
'  serving  fish  in  Rock  river;  another  act  pre- 
j  venting  tbe  netting  of  fish  In  Kankakee,  Iro- 
quois,  and  McHenry  counties;    another   act 
I  preventing  tbe  netting  of  fish  in  WUl  county ; 
another  restricting  killing  of  game  in  Henry 
county;    another  preserving  game  in  Mont- 
gomery and  Moultrie  counties.     These  and 
many  other  acts  of  like  character  had  been 
passed  from  time  to  time  by  the  Legisla- 
tures, so  that  the  subject  of  fish  and  game 
was  covered  by  auch  a  great  number  of  local 
and  antagonistic  laws  that  the  legal  profes- 
sion and  the  courts,  as  weU  as  the  peoifle, 
were  harassed  by  the  great  mass  of  conflict- 
ing local  laws.     It  was  this  condition  of 
j  things  that  led  the  constitottonal  convention 
I  to  adopt  the  clause  of  the  Constitution  now 
i  under  consideration  for  the  purpose  of  re- 
stricting the  power  of  tlie  Legislature  upon 
these  subjects  to  such  laws  as  should  have 
a  uniform  application  throughout  all  the  ter- 
ritory  subject   to  the  Jurisdiction  of   this 
state. 

It  is  strongly  urged  upon  our  considera- 
tion by  appellant  that  the  proper  protection 
of  fish  In  our  state  requires  laws  of  local  ap- 
plication, owing  to  the  differences  existing 
in  the  kinds  and  habits  of  the  fish  found  In 
the  different  waters  of  the  state.  Strong 
arguments  along  this  line  are  made,  tbe  ef- 
fect of  which  la  merely  to  show  what  might 
reasonably  have  been  the  intention  of  the 
framers  <^  our  Constitution.  But  such  argu- 
ments can  liave  no  weight  where  the  inten- 
tion is  clearly  expressed  by  the  words  used. 
This  same  argument  seems  to  liave  been 
made  in  the  constitutional  convention.  The 
clause  under  consideration,  as  originally 
drawn,  simply  prohibited  the  passage  of  lo- 
cal or  special  laws  for  the  protection  of 
game.     Upon  the  final  consideration  of  the 
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claniie  tbe  words  "or  flslt"  were  added.  On 
the  conaideratlon  of  tbe  amendment,  It  waa 
an^gested  that  a  general  law  upon  this  sub- 
ject might  operate  unequally  In  different 
parts  of  the  state — that  what  was  suitable 
to  tbe  north  might  not  be  acceptable  In  tbe 
south.  Tbe  amendment  was,  however,  agreed 
to  and  became  a  part  of  the  Constitution. 
1  Const.  Debates,  p.  608.  It  thus  appears 
that  tbe  dause  of  our  Constitution  now  un- 
der consideration  was  proposed  by  the  con- 
stitutional coDvention  for  the  express  pur- 
pose of  preventing  legislation  for  tbe  pro- 
tection of  game  and  fish  by  laws  that  should 
not  operate  in  all  tbe  territory  subject  to 
the  Jurisdiction  of  the  state.  It  Is  not  for 
tbe  courts  to  pass  upon  what  the  Constitu- 
tion or  laws  ought  to  be,  but  to  declare  what 
tb^  are. 

In  our  opinion  It  Is  impossible  to  sustain 
section  21  of  tbe  act  in  Question  under  our 
Constitution.  The  section  is  invalid,  and  the 
court  below  did  not  err  in  quasbing  tbe  com- 
plaint 

The  Judgment  of  the  circuit  court  of 
Schuyler  county  is  affirmed. 

Judgment  affirmed. 

CARTWRIGHT,  C.  J.,  HAND  and  OAR- 
TBR,  JJ.  (dissenting).  Tbe  Constitution  for- 
bids the  pa'ssage  of  local  or  special  laws  for 
tbe  protection  of  game  or  fish,  and  the  only 
question  In  this  case  is  whether  the  provi- 
sion requiring  license  for  fishing  wltb  hoop 
net,  seine,  or  trammel  net,  which  does  not 
apply  to  Irfike  Michigan,  renders  tbe  act  lo- 
cal or  speciaL  It  bas  not  been  claimed  by 
any  one  that  local  or  special  laws  for  tbe 
protection  of  flsb  are  not  prohibited  or  that 
the  prohibition  is  not  to  have  its  full  and 
legitimate  etCect,  and,  on  tbe  question  wheth- 
er this  law  is  local  or  special,  the  facts  that 
local  and  special  laws  existed  before  tbe 
adoption  of  the  present  Constitution,  and 
that  the  framers  of  the  Constltntion  thought 
Buch  laws  ought  to  be  probibited,  seem  to  be 
without  relevancy  or  point  It  would  be  a 
natural  conclusion  from  the  prohibition  that 
such  laws  were  regarded  as  having  evU  ten- 
dmcles. 

Touching  the  only  question  submitted  to 
the  court  for  decision,  the  condition  of  the 
law  Is  this:  Two  acta  of  the  Legislature 
took  effect  on  the  same  day.  One  required  a 
license  for  flsbing  with  hoop  net,  seine,  or 
trammel  net  and  provided  that  tbe  require- 
ments should  not  apply  to  Lake  MIcbigan; 
the  other  required  a  license  for  fishing  by 
means  of  a  steam,  gasoline,  or  sail  boat  up- 
on the  waters  of  Lake  Michigan  under  the 
Jurisdiction  of  this  state,  and  the  two  acts 
constitute  tbe  whole  law  and  embody  tbe 
will  of  the  Legislature  on  the  subject  In 
considering  the  constitutional  question,  it  is 
to  be  borne  in  mind  that  the  legislation  Is 
presumed  to  be  in  harmony  wltb  the  Con- 
stltntion. and  is  not  to  be  held  void  if  it 
can  be  sustained  upon  anjr  reasonable  ground. 


The  constitutionality  of  an  act  does  not  de- 
pend on  the  mere  form  or  language  of  the 
enactment  but  the  question  to  be  determined 
Is  whether  it  produces  a  result  prohibited 
by  the  Constitution.  People  v.  Cooper,  83 
111.  585.  A  statute  which  applies  uniformly 
to  all  persons  in  the  state  similarly  situated 
cannot  be  said  to  be  a  special  law  (Haw> 
thorn  V.  People,  109  111.  302,  50  Am.  Rep. 
610);  and  the  law  is  not  local  merely  be- 
cause It  is  operative  in  a  single  place  or 
places  wbere  tbe  conditions  necessary  to  its 
operation  exist  (Trausch  v.  County  of  Cook. 
147  111.  634,  35  N.  E.  477).  There  are  essen- 
tial differences  between  the  kinds  of  flsh  in- 
habiting the  waters '  of  Lake  Michigan  and 
those  found  in  the  small  lakes  and  streams 
of  tbe  state  and  in  the  methods  of  fishings 
and  this  is  matter  of  common  knowledge^ 
When  these  material  differences  are  pointed 
out  as  a  basis  for  different  provisions  in  the 
law,  a  reply  that  the  arguments  can  have  no 
weight  as  against  the  intention  clearly  ex- 
pressed in  the  Constitution  seems  to  be  in- 
effectual, since  tbe  question  is  whether  the 
law  comes  within  the  prohibited  class  and 
is  contrary  to  aucb  intention.  Different  pro* 
visions  may  be  essential  to  accomplish  the 
purpose  of  the  legislation.  Local  and  special 
laws  for  the  protection  of  game  are  prohibit- 
ed, but  it  has  not  been  thought  that  the 
Legislature  was  thereby  prevented  from  mak- 
ing different  provisions  with  respect  to  dif- 
ferent kinds  of  game,  both  as  to  open  and 
closed  seasons,  or  aa  absolute  prohibition 
for  a  term  of  years,  or  the  requirement  of  a 
license  for  bunting  one  kind  of  game  and 
not  tor  another.  A  game  law  is  not  regard- 
ed as  within  the  prohibition  of  the  Constitu- 
tion although  a  license  Is  required  for  hunt- 
ing certain  kinds  of  birds  and  rabbits  or 
squirrels  but  no  license  Is  necessary  for  hunt- 
ing coons,  ground  hogs,  or  possuma  Hunt- 
ers of  some  kinds  of  game  may  be  rewarded 
by  bounties  while  hunters  of  other  varieties 
may  be  compelled  to  bear  the  burden  of  pro- 
curing a  license. 

In  this  case  there  is  no  evidence  that  fish- 
ing Is  carried  on  in  Lake  Michigan  by  means 
of  hoop  nets,  seines,  or  trammel  nets,  and, 
until  that  appears,  it  certainly  cannot  be 
said  that  the  law  is  either  local  or  special. 
The  presumption  in  favor  of  the  validity  of 
the  act  would  Justify  the  conclusion  that 
fishing  In  Lake  MIcbigan  is  carried  on  by 
means  of  boats  and  launches,  and  that  flsh 
are  caught  in  tbe  small  lakes  and  streams 
by  means  of  hoop  nets,  seines,  and  trammel 
nets.  There  are  provisions  of  the  act  under 
consideration,  such  as  tbe  prohibition  against 
fishing  within  a  certain  distance  from  a  dam, 
which  necessarily  can  only  apply  to  streams, 
and  not  to  the  small  lakes  or  to  Lake  Mich- 
igan, and  no  one  would  say  that  the  law  is 
thereby  rendered  local.  The  license  is  re- 
quired by  the  law  for  the  only  kind  of  fish- 
ing which  so  far  as  appears  is  carried  on  in 
the  waters  of  Lake  Michigan;    and  we  do 
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not  regard  the  act  u  either  local  or  special 
by  reason  of  the  fact  that  one  license  Is  re- 
quired for  fishing  In  small  lakes  and  streams 
by  one  method,  and  a  different  license  Is  re- 
quired tor  fishing  In  Lalce  Michigan  In  an- 
other way. 

(237  111.  ar.) 

PEOPLE  T.  JOHNSON. 

(Supreme  Court  of  lUhiois.    Dee.  16, 190&) 

L  MUIWOIPAI.      GOBPOBATIOITB      (f      700*)   — 

Stbeetb— Obsttbuction  or— Gbiuirai,  Pbob- 

KCOTIOK— EVIDBWCE. 

In  a  prosecution  for  obstmcting  a  public 
street  by  the  building  of  a  fence  across  it,  evi- 
dence that  the  defen&nt  came  to  the  committee 
on  streets  and  alleys  of  a  village,  and  asked 
leave  to  pat  a  lane  across  It,  so  as  to  give  his 
stock  access  to  water,  calling  it  a  street,  and 
that  the  committee  refused  bis  application,  was 
Inadmissible  to  prove  the  existence  of  the  street 
hy.  prescription,  as  the  village  refused  the  priv- 
ilege asked  for,  and  as  its  declarations  at  the 
time  of  making  the  application  could  not  oper- 
ate as  an  estoppel,  and  the  natural  effect  of  the 
testimony  would  be  to  lead  the  inry  to  believe 
that  defendant  was  guilty,  because  he  had  rec- 
ognized the  existence  of  the  street. 

[Ed.   Note.— For  other  cases,  see  'Municipal 
Corporations,  Dec.  Dig.  i  700.*] 

8.  Crtminai  Law  (S  814*)— Tbial— Abstbact 

iNSTRUOnoiTB. . 

Instructions  not  based  upon  any  evidence 
in  the  case  should  not  be  given. 

[Ed.    Note.— For   other  cases,    see    Orimlnal 
taw.  Cent  Dig.  |  1979;   Dec  Dig,  f  814.*] 

8.  MXIHTCIPAI,      COBPOBATIOHS       (|       654*)   — 

Streets  —  Establishment  —  Fbescbiptioh 

— evidiwce— sutficienct. 

In  a  prosecution  for  obstructing  a  street  by 
erecting  a  fence  across  it,  evidence  heli  insuffi- 
cient to  show  a  user  of  the  tract  so  as  to  estal)- 
lish  the  existence  of  a  street  by  prescription. 

[Ed.    Note.— For  other  cases,   see  Municipal 
Corporations,  Dee.  Dig.  |  664.*] 

4.  Dedioatiok  (S  81*)— RsqiTisms— Aookft- 

ance. 

A  dedication  of  land  as  a  pablie  street  is 
only  complete  upon  acceptance. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  g»  64,  65 ;  Dec.  Dig.  i  31.*] 

B.  Dedication    ({  44*)  — Aoceptarcs— Bvi- 

OBKCE. 

The  express  acceptance  by  a  municipality 
«t  a  dedication  of  land  as  a  public  street  may 
he  shown  by  some  order,  resolution,  or  action  of 
the  public  authorities,  made  and  entered  of  rec- 
ord, or  it  may  be  implied  by  acts  of  the  pub- 
lic authorities  recognising  the  existence  of  the 
street,  and  treating  it  as  a  public  way,  but  the 
proof  of  acceptance  must  be  nneqnlTooU,  clear, 
and  satisfactory. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  M  85-87;  Dec.  Dig.  §  44.*] 

&  Dedicatioh  (S  84*)— Acceptancb— Time. 

Though  the  acceptance  by  a  municipality  of 
a  dedication  of  land  for  street  purposes  may  be 
made  immediately  after  the  making  of  the  offer 
of  dedication,  still  it  is  not  necessary  that  the 
offer  be  accepted  inunediately,  but  it  may  be  ac- 
cepted within  such  reasonable  time  as  Hte  pub- 
lic necessity  may  require,  the  offer  not  having 
been  withdrawn  in  the  meantime. 

[Ed.  Note.— For  other  cases,  se*  Dedication, 
Cent.  Dig.  i  67;   Dec  Dig.  S  34.*] 


7.  Dedicatioh  (|  20*)— BKQtnsnES— Onv^- 
IMFUKD  Rkvocatioh— Death  or  Pastt. 
An  offer  to  dedicate  land  for  street  pui^ 

poses  is  revoked,  by  implication,  by  the  death  of 

person  making  the  offer  before  acceptance  by  the 

municipality. 
[Ed.  Note.— For  other  oases,  see  Dedication, 

Cent  Dig.  {  70 ;   Dec  Dig.  t  29.*] 

Error  to  Clrcnlt  Court,  Christian  County; 
A.  M.  Rose,  Judge. 

Lonls  Johnson  was  convicted  of  obstmctlng 
a  public  atreeft  by  a  fence,  and  brings  error. 
CaTiae  transferred  to  Supreme  Court  from  Ap- 
pellate Conrt,  on  the  ground  that  a  freehold 
was  involved.    Reversed  and  remanded. 

Provlne  &  Provlne  and  F.  P.  Drenuan,  for 
plaintiff  In  error.  R.  O.  NeJT,  State's  Atty. 
(J.  C.  &  W.  B.  McBrlde  and  Hogau  &  Wal- 
lace,  of  coonsel),  for  the  People. 

CARTWRIGHT,  (X  J.  An  Indictment  was 
returned  by  the  grand  jury  to  the  circuit  court 
of  Christian  county,  charging  Louis  Johnson, 
plaintiff  In  error,  with  obstructing  a  public 
street  of  the  village  of  Morrlsonvllle,  In  said 
county,  by  building  a  fence  across  the  same. 
He  entered  a  plea  of  not  guilty,  and  there 
was  a  trial  resulting  in  a  verdict  finding  that 
be  was  guilty  of  the  offense  charged.  The 
court  overruled  his  motion  for  a  new  trial, 
and  sentenced  him  to  pay  a  fine  of  $10  and 
the  costs  of  prosecution.  The  record  was 
certified  to  the  Appellate  Court  for  the  Third 
District  in  return  to  a  writ  of  error,  and 
that  court  decided  that  a  freehold  was  In- 
volved, and  the  conrt  was  without  Jurlsdle- 
tlon,  and  therefore  transferred  the  cause  to 
this  conrt 

The  controverted  question  of  tfect  was 
whether  there  was  a  public  street  60  feet  wide 
along  the  north  side  of  blodc  2  of  the  defoid- 
anf  s  addition  to  MorrisonvlUe.  In  1887  the 
defendant  laid  out  and  flatted  his  addition  to 
Morrlsonvllle;  consisting  of  two  blocks,  num- 
bered 1  and  2.  Blo6k  2  was  east  of  block  1, 
with  a  street  running  north  and  south  be- 
tw«en  them,  and  adjolnhig  the  addition  on  the 
north  was  a  farm  owned  by  J.  L.  D.  Morrt- 
son.  No  street  was  ever  laid  out  or  platted 
north  of  defendant's  addition,  but  at  the  trial 
the  strip  of  ground  was  claimed  to  be  » 
street,  either  by  dedication  or  preacription. 
When  the  addition  was  laid  out  the  defend-, 
ant  buUt  a  fence  on  the  north  line  of  block  2, 
and  Morrison  owned  and  farmed  the  land 
vp  to  that  fence.  It  was  conceded  that  there 
was  a  street  north  of  block  1,  but  the  dis- 
piute  was  whether  there  was  a  street  north  of 
block  2,  where  the  fence  was  built  The 
Morrison  farm  north  of  the  addition  was 
open,  and  there  was  some  travel  over  the 
ground  now  in  dispute  by  Morrison's  tenants 
and  others,  and  there  was  a  wagon  track 
among  the  cocklebnrs  and  weeds.  On  May 
4,  1888,  the  year  after  the  addition  was  laid 
out  Morrison  conveyed  to  Louis  Banschbach 
a  tract  of  land  wmtalnlng  78.51  acres,  lying 
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north  aud  east  of  defendanfs  addition,  but 
leaving  a  strip  00  feet  wide  between  the  tract 
sold  and  the  addition.  Banschbacb  waa  a 
witness,  and  gave  his  recollection  of  what 
Morrison  said  at  that  time,  stating  It  differ- 
ently in  some  respects,  bnt  the  snbstance  of 
It  waa  that  he  told  Morrison  he  would  give 
him  his  price  for  the  land  if  he  would  allow 
him  a  street  there.  That  Morrison  said,  "I 
won't  donate  no  street  to  yon.  If  I  will  do- 
nate that  street,  I  will  donate  it  to  the  vil- 
lage of  Morrlsonville."  That  Morrison  told 
the  surveyor,  "You  go  ahead  and  survey  it, 
and  leave  60  feet  for  the  street."  That  Mor- 
rison said  he  would  not  let  Banscbbach  have 
the  60-foot  strip,  and  If  he  donated  it,  he 
would  donate  it  to  the  village  of  Morrlson- 
ville, and  that  he  told  the  surveyor  to  allow 
60  feet  for  a  street,  and  If  he  donated  it  to 
anybody  he  would  donate  It  to  the  village  of 
Morrlsonville.  There  was  another  witness, 
who  testified  that,  about  the  same  time,  Mor- 
rison said  he  would  leave  60  feet  there  for  a 
street  No  do>abt  Morrison  then  entertained 
an  intention  to  dedicate  the  strip  not  con< 
veyed  to  Banschbacb  for  a  street,  but  he  died 
about  August  14,  1888,  and  'Hie  land  was  then 
In  crops.  The  strip  was  not  fenced  out,  and 
no  act  had  been  done  toward  carrying  out 
bis  iBtentlon.  In  1889  Banscbbach  took  pos- 
session of  the  land  which  be  had  bought,  and 
foiced  it  so  that  a  lane  60  feet  wide  was 
left  open,  and  the  title  of  the  land  was  then 
in  Morrison's  heirs.  Banscbbach  was  uncer- 
tain whether  he  built  the  fence  in  1889  or 
1890,  bnt  be  thought  it  was  not  as  late  as 
1893. .  There  was  evidence  for  the  defendant 
that  Banscbbach  farmed  the  land  up  to  the 
defendant's  lUie  until  1893,  when  he  built  a 
house  and  set  some  trees  along  his  line  and 
built  the  fence.  When  Morrison  died  there 
had  been  no  acceptance  by  the  village  of  the 
proposed  dedication.  A  witness  testified  that 
at  some  time,  which  he  was  unable  to  Bx,  he 
did  some  work  on  the  strip  under  a  street 
commissioner,  and  that  three  or  four  fur- 
rows were  plowed  on  each  side  of  the  strip, 
and  it  was  graded  up.  He  named  two  per- 
sons as  street  commissioners,  under  whose 
direction  he  said  the  work  was  done,  but 
they  both  testified  they  never  gave  him  any 
Instructions  to  work  north  of  defendant's  addi- 
tion and  that  they  never  did  or  ordered  any 
grading  on  that  part  of  the  street.  One  of 
these  persons  said  tbat  he  was  street  commis- 
sioner about  1888;  that  no  work  was  done  at 
tbat  place,  and  he  did  not  know  there  was 
any  street  there.  The  other  one  said  that  he 
was  street  commissioner  from  1893  to  1898, 
and  never  did  any.  grading  on  the  disputed 
ground  or  saw  any  grading  done  there,  and 
never  gave  the  witness  who  testified  that 
grading  was  done'any  orders  to  do  grading  at 
tbat  place.  There  was  no  evidence  whatever 
from  which  the  Jury  could  find  that  there 
was  any  acceptance  by  public  authorities  In 
the  lifetime  of  Morrison,  the  owner  of  the 
land,  of  an  offer  to  dedicate  the  strip  for  a 
•treet.    In  1896  the  defendant  bought  froin 


Banschbacb  a  track  of  8  acres  north  of  block 
2,  and  bnllt  two  fences  at  the  northwest  cor- 
ner of  that  block  across  the  strip  in  question 
connecting  his  land  In  the  addition  with  the  8- 
acre  tract.  The  fences  remained  across  the 
strip  about  11  years,  until  the  village  authori- 
ties removed  them,  in  May,  1897,  and  defend- 
ant rebuilt  them.  Banscbbach  fenced  up  the 
east  end  of  the  strip  about  1900  or  1901,  and 
used  it  for  a  hog  pen  for  about  six  years,  and 
only  removed  his  fence  in  the  spring  of  1907. 
From  the  time  Banscbbach  built  his  fence  on 
the  soath  line  of  his  land,  whenever  It  was, 
until  the  defendant  bought  the  tract  of  8 
acres  from  Banscbbach  and  built  the  lane 
across  the  strip,  there  was  some  travel  by  the 
public  over  the  disputed  ground,  but  since 
1896  there  has  been  no  public  use  of  the  strip 
of  ground,  on '  account  of  the  defendant's 
fences  being  there  all  the  time,  and  Bansch- 
bach'B  bog  pen  the  greater  part  of  the  time. 

The  court  overruled  the  objection  of  the 
defendant  to  testimony  that  he  came  to  the 
committee  on  streets  and  alleys  of  the  vil- 
lage in  1898,  and  asked  leave  to  put  a  lane 
across  the  strip  of  ground  so  that  bis  stock 
could  go  and  come  and  get  water  without 
carrying  water  across,  calling  It  a  street,  and 
that  the  committee  told  hdm  they  could  not 
give  him  permission  to  blockade  a  street,  and 
denied  Ills  application.  The  evidence  was 
not  competent  to  prove  the  existence  of  the 
highway  by  dedication,  prescription,  or  in 
any  otber  manner.  The  vfllage  did  not  grant, 
but  refused,  the  privilege  asked  for,  and  what 
the  defendant  said  could  not  operate  as  an 
estoppel.  The  natural  efCect  of  the  testimony 
was  to  lead  the  Jury  to  believe  that  the  de- 
fendant was  guilty  because  be  had  recog- 
nized the  strip  of  land  as  a  street 

Instruction  No.  11,  given  at  the  request  of 
the  prosecution,  was  erroneous  in  telling  the 
Jury  tbat  it  was  sufficient  to  constitute  a 
dedication  if  Morrison  Intended  to  give,  and 
did  offer  to  give,  the  land  for  a  street,  and 
the  village  by  its  acts  and  uses  accepted  It 
and  appropriated  it  as  a  street  The  instruc- 
tion set  no  limit  of  time  to  the  acceptance^ 
but  authorized  the  jury  to  find  that  the  strip 
was  a  street  if  accepted  at  any  time,  whether 
in  the  lifetime  of  Morrison  or  afterwards. 

Instructions  13  and  14  were  abstract  in 
form  end  related  to  streets  by  user  or  pre- 
scription. They  had  no  application  to  the 
case  for  want  of  any  evidence  on  which  to 
base  them,  and  the  fourteenth  was  entirely 
unintelligible. 

There  was  no  user  which  could  establish  a 
street  by  prescription,  and  a  dedication  is 
only  complete  upon  an  acceptance,  which  may 
be  manifested  In  various  ways.  An  express 
acceptance  may  be  shown  by  some  order, 
resolution,  or  action  of  the  public  authorities 
made  and  entered  of  record,  or  it  may  be 
implied  by  acts  of  the  public  authorities  rec- 
ognizing the  existence  of  the  street  and  treat- 
ing It  as  a  public  way,  but  the  proof  of  ac- 
ceptance must  be  unequivocal,  clear,  and 
satisfactory.    City  <^  Chicago  t.  Drexel,  141 
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ni.  88,  80  N.  B.  774;  City  of  Carllnvllle  v. 
Castle,  177  ni.  105.  62  N.  B.  383,  69  Am.  St 
Rep.  212.  The  acceptance  may  follow  the 
offer  to  dedicate  at  once,  bnt  It  Is  not  neces- 
sary that  the  public  authorities  should  ac- 
cept the  offer  Immediately.  The  acceptance 
may  be  within  such  reasonable  time  as  the 
public  necessity  may  allow  and  require. 
Town  of  Lake  View  v.  Le  Bahn,  120  lU.  02, 
9  N.  B.  268.  The  acceptance,  however,  must 
be  within  a  reasonable  time,  and  before  a 
withdrawal  of  the  offer.  Elliott  on  Roads 
and  Streets,  g  155.  The  dedication  Is  not  com- 
plete until  an  acceptance,  and  as  there  must 
be  two  parties  to  a  dedication,  the  offer  to 
dedicate  was  revoked,  by  implication,  by  the 
death  of  Morrison.    13  Cyc.  490. 

The  court  erred  In  refusing  defendant's 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence. 

The  Judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

(ST  III.  8S) 

JOHNSON  V.  COET. 
(Supreme  Court  of  Illinois.    Dec  15,  1908.) 

1.  Cabbikbs  (S  280»>— Injuby  to  Passenoeb 
IM  AuTOMOBttB— Duties  or  Dbiveb. 

The  driver  of  an  automobile  carrying  pas- 
sengers is  bound  to  use  at  least  reasonable  and 
ordinary  care  for  the  protection  of  his  pas- 
sengers in  drivinf;  the  machine  througb  the 
streets  of  a  city,  and  is  required  to  anticipate 
that  he  may  meet  persons  or  vehicles  and  to 
keep  a  proper  lookout  for  them,  and  use  care  to 
have  his  machine  under  such  control  as  to  en- 
able him  to  avoid  collisions. 

TEd.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  I  280.*] 

2.  Apfbai.  AMD  Ekbob  (8  1094*)— Review— 
DECisioif  OF  Ihtebvediatk  Coubt — Ques- 
Tions  OF  Fact. 

Whether  the  drivpr  of  an  automobile  carry- 
ing passengeni  through  the  streets  of  a  city  was 
guilty  of  negligence  as  to  the  rate  of  speed  in 
approaching  a  crossing  at  which  a  street  car 
was  standing,  and  whether  a  collieion  with  the 
car  resulting  In  injury  to  one  of  his  passengers 
was  the  result  of  the  improper  speed  or  the 
breaking  of  a  brake-rod  on  the  automobile,  being 
gnestions  of  fact  for  the  Jury,  the  Supreme 
Court  cannot  review  the  determination  of  the 
Appellate  Court  on  such  questions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4322-4352;  Dec  Dig.  { 
1004.«] 

3.  OaBBTBBS    (§   30o*)— INJUBT  TO   Passenoeb 

IN  Automobiub— Pboximatb  Cause  of  In- 
jury. 

Though  a  collision  between  an  automobile 
carrying  passengers  and  a  street  car  resulting  in 
injury  to  a  oassenger  in  the  automobile  occurred 
by  reason  of  the  breakinfr  of  a  brake-rod  on  the 
automobile  owing  to  a  latent  defect  in  such  rod, 
the  driver  of  the  automobile  was  liable,  where 
the  accident  would  not  have  happened  if  he  had 
had  his  marhine  under  control  as  he  was  ap- 
proaching the  car. 

[Ed,  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  305,*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Ben  M.  Smith,  Judge. 


Action  by  Anna  E.  Johnson  against  Charles 
A.  Coey.  From  a  Judgment  of  the  Appellate 
Court  affirming  a  Judgment  of  the  circuit 
court  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

Benjamin  Levering,  for  appellant  Frank 
A.  Rockhold  and  Francis  X.  Busch,  for  appel- 
lee. 

DUNN,  J.  This  appeal  Is  from  a  Judgment 
of  the  Appellate  Court  for  the  First  District 
a&rming  a  Judgment  recovered  by  the  appel- 
lee for  damages  sustained  by  her  in  a  colli- 
sion between  a  street  car  and  an  automobile. 

The  appellee,  with  several  other  persons, 
was  riding  in  the  automobile  which  they  bad 
hired  of  appellant  who  also  furnished  a  driv- 
er. The  collision  occurred  at  the  intersec- 
tion of  Thirty-Fifth  street  and  Indiana  ave- 
nue,  in  the  city  of  Chicago,  There  were  two 
street  car  tracks  on  each  street  The  auto- 
mobile was  going  west  on  the  north  side  of 
Thirty-Fifth  street  and  the  street  car  north  on 
Indiana  avenue.  The  automobile  strudc  the 
rear  end  of  the  street  car,  and  appellee  was 
thrown  out  on  the  pavement  and  severely 
Injured.  The  declaration  charges  that  the 
driver  of  the  autmnobile  so  negligently  oper- 
ated the  machine  as  to  run  it  against  the 
car  and  cause  the  Injury.  The  appellant 
claims  the  collision  occurred  because  of  the 
breaking  of  the  brake-rod,  and  that  the  brake- 
rod  broke  because  of  a  flaw  therein  which 
was  a  latent  defect,  not  discoverable  by  In- 
spection or  by  any  usual  and  practicable  test 

There  was  evidence  tending  to  prove  that 
the  machine  was  running  at  the  rate  of  12 
or  15  miles  an  hour ;  that  the  street  car  had 
slowed  up  or  stopped  on  the  south  side  of 
Thirty-Fifth  street  and,  tiaving  nearly  cross- 
ed the  street,  was  slowing  down  for  a  stop 
for  passengers  on  the  north  side ;  that  no  sig- 
nal was  given  of  the  approach  of  the  ma- 
chine; that  the  driver  did  not  slacken  speed 
or  make  any  effort  to  stop  the  machine  or 
check  Its  speed;  and  that  the  force  of  the 
collision  was  such  as  to  throw  appellee  out 
on  the  street  and  to  wholly  disable  the  anto- 
moblle  so  that  it  could  not  be  used.  On  the 
contrary,  there  was  evidence  tending  to  prove 
that  the  machine  was  going  at  the  rate  of 
seven  miles  an  hour ;  that  the  driver,  in  ap- 
proaching Indiana  avenue,  slowed  down  to 
four  miles  an  hour;  that  he  applied  his  foot 
to  the  brake  and  the  brake- rod  broke;  that  if 
it  had  not  broken  the  machine  would  have 
stopped  more  than  six  feet  from  the  car ;  that 
there  was  no  other  way  to  stop  the  machine ; 
that  the  machine  was  thoroughly  inspected 
before  leaving  the  garage;  that  an  examina- 
tion after  the  accident  disclosed  a  flaw  in  the 
broken  brake-rod;  and  that  such  flaw  could 
not  have  been  discovered  by  Inspection  before 
the  accident  The  driver  of  the  automobile 
was  bound  to  use  at  least  reasonable  and 
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ordinary  care.  He  was  bound  to  anticipate 
that  be  might  meet  persona  or  vehicles  and 
to  keep  a  proper  lookout  for  them  and  use 
care  to  have  his  machine  under  such  control 
as  to  enkble  him  to  avoid  collisions.  It  was 
for  the  Jury  to  say  what  the  rate  of  speed 
was;  whether  It  was  negligence  to  approach 
the  street  Intersection  at  such  rate;  whether 
the  driver  slackened  speed;  whether  there 
was  a  lack  of  ordinary  care  in  approaching 
the  car  without  slackening  speed;  and  wheth- 
er the  brake-rod  broke  and  caused  the  colli- 
sion or  the  force  of  the  collision  broke  the 
brake-rod.  These  are  all  questions  of  fact, 
which  we  are  not  authorized  to  determine. 
The  Judgment  of  the  Appellate  Court  has 
concluded  that  question.  The  Issue  was  prop- 
erly left  to  the  Jury. 

The  court  refused  to  give  to  the  Jury  the 
following  instruction  asked  by  the  appellant: 
"The  court  Instructs  the  Jury  that  the  plaln- 
tUC  has  charged  in  her  declaration  In  this 
case  that  she  received  her  Injuries  by  reason 
of  the  negligent  running  of  the  automobile  by 
the  driver  of  the  defendant  and  does  not  al- 
lege any  other  ground  of  recovery;  and  the 
court  further  Instructs  the  Jury  that  If  they 
believe,  from  the  evidence  In  this  case,  that 
the  plaintiff  received  injuries  and  that  they 
were  caused  by  an  accident  resulting  from  de- 
fective machinery,  the  plalntiCT  cannot  re- 
cover, because  the  plaintiff  has  not  alleged 
said  cause  as  a  ground  of  recovery."  The  In- 
Instruction  was  properly  refused,  because, 
though  the  accident  may  have  resulted  from 
defective  machinery,  yet,  If  the  driver's  neg- 
ligence in  operating  the  machine  was  the 
cause  of  the  accident,  the  appellee  was  en- 
titled to  recover.  Appellant's  seventh  In- 
struction stated  to  the  Jury,  In  effect,  that  if 
the  accident  was  caused  by  the  breaking  of 
the  brake-rod,  and  If  such  breaking  of  the 
brake-rod  was  not  caused  by  the  driver's  neg- 
ligence, the  plaintiff  could  not  recover.  This 
was  as  favorable  an  Instruction  as  the  appel- 
lant was  entitled  to ;  for,  if  the  driver  of  the 
automobile  negligently  ran  near  to  the  street 
car  at  a  high  rate  of  speed  without  having 
his  machine  under  control,  and  if  without 
such  negligence  the  accident  would  not  have 
happened,  the  appellant  would  still  be  liable, 
even  though  the  breaking  of  the  brake-rod 
was  occasioned  by  a  latent  defect  for  which 
he  was  not  responsible. 

We  find  no  error  in  the  record.  The  Judg- 
ment Is  afilrmed. 

Judgment  affirmed. 
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PEOPLE  V.  ABGO. 
(Supreme  Court  of  Illinois.    Dec.  15,  190S.) 

1.  Witnesses  (§  293*)— Examinaxiok— Pbiv- 
ilege  —  selr-lnckimination  —  constitu- 
TIONAL Pbovisions— "Cbiminai,  Case." 
Inquisition    before    the   grand    jury    is    a 

"criminal  case"  within  the  meaning  of  Const. 


U.  S.  Amend.  5,  and  Bill  o.  Rights  III.  {  10, 
providing  that  no  person  cat  be  compelled  in 
any  criminal  case  to  give  evidence  against  him- 
self. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S  1011 ;   Dec.  Dig.  §  293,» 

For  other  definitions,  see  Words  and  Phrases, 
voL  2,  W).  1743-1745.] 

2.  Witnesses  (§  297*)— Examiratior— Paiv- 
TLzaz — Selt-Incbimination. 

Where  evidence,  sought  from  a  witness  in 
a  criminal  case,  has  a  tendency  to  incriminate 
him  or  to  establish  a  link  in  a  chain  of  evidence 
which  may  lead  to  his  conviction,  or  if  the  pro- 
posed evidence  will  disclose  the  names  of  per- 
sons upon  whose  testimony  the  witness  might  be 
convicted  of  a  criminal  offense,  or  will  expose 
him  to  penalties  or  forfeitures,  he  cannot  be 
compelled  to  answer. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  1026;   Dec  Dig.  |  297.*] 

3.  Witnesses  (§  21*)- BxAsnKATioN— Peivi- 

LEOB — SelF-INCBTMINATION— IimURITY    OB- 

DEo— Refusal  to  Obey— Conteiut. 

Starr  &  C.  Ann.  St  1896,  c  38,  par.  69, 
div,  1,  provides  that  whenever,  in  any  investiga- 
tion betore  a  grand  Jury  or  the  trial  of  any  per- 
son charged  with  bribery,  it  shall  appear  to  the 
court  that  another  person  than  the  one  charged 
is  a  material  and  necessary  witness,  and  that 
his  testimony  would  tend  to  criminate  himself, 
the  court  may  make  an  order  that  sach  witness 
be  released  from  all  liability  to  i>e  prosecuted  or 
punished  for  any  matter  to  which  he  shall  be  re- 
quired to  testify,  and,  if  he  shall  testify,  such 
order  shall  forever  after  be  a  bar  to  any  Indict- 
ment, information,  or  prosecution  against  him 
for  such  matter.  Held,  that  the  statute  did  not 
contemplate  that  the  making  of  an  immunity 
order  thereunder  in  a  prosecution  for  bribery 
shonld  wholly  deprive  a  witness  of  his  constitu- 
tional privilege  and  compel  him  to  make  a  com- 
plete disclosure  concerning  offenses  other  than 
that  of  bribery,  and  hence  an  order  of  immunity 
under  the  statute  could  not  exempt  a  witness 
from  prosecution  for  disclosures  made  as  to  otih- 
er  offenses,  and  would  not  protect  him  from 
prosecution  for  such  offenses  so  as  to  render  him 
guilty  of  contempt  of  court  in  refusing,  after 
the  making  of  an  immunity  order  under  the  stat- 
ute, to  answer  questions  tending  to  show  him 
guilty  of  such  other  crimes. 

(Ed.  Note.— For  other  cases,  see  Witnesses^ 
Dec.  Dig.  §  21.*]  ^^ 

4.  Witnesses  (§  304*)— Examination— Parvi- 
LEGE— Statutes — Constbuction. 

Statutes  requiring  a  witness  to  answer  ques- 
tions tending  to  incriminate  him,  providing  an 
order  of  immunity  has  been  made  protecting  him 
from  prosecution  for  matters  testified  to  by  him, 
should  be  enforced  only  where  the  immunity  is 
as  ample  as  the  constitutional  privilege  surren- 
dered by  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1051, 1052;  Dec.  Dig.  |  304.*] 

Error  to  Branch  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Criminal  Court,  Cook 
County;   A.  H.  Chetlain,  Judge. 

Horace  Argo  was  convicted  of  contempt 
of  court  From  a  Judgment  of  the  Branch 
Appellate  Court  of  the  First  district,  affirm- 
ing the  conviction,  defendant  brings  error. 
Reversed. 

Edward  H.  Morris,  for  plaintiff  in  error. 
W.  H.  Stead,  Atty.  Gen.,  and  John  J.  Healy, 
State's  Atty.  (Hobart  P.  Young,  of  counsel), 
for  the  People. 


•Por  other  eases  see  lama  topic  and  lectlon  NUMBER  In  Dec.  *  Am.  Digi.  1907  to  Oat*,  *  Reporter  Indexee 


Digitized  by 


v^oogle 


680 


86  NORTHBASTBRN  BBPORTBB. 


(III. 


VICKERS,  J.  Thte  Is  a  writ  of  error, 
mied  out  of  this  court  by  Horace  Argo  to 
the  Branch  Appellate  Court  for  the  First 
district,  to  bring  up  for  review  the  record 
of  a  Judgment  afSrmlng  the  cooTlctlon  of 
plaintiff  in  error  on  a  charge  of  contempt  of 
court  In  refusing  to  answer  certain  questions 
propounded  to  him  by  the  grand  Jury  of 
CJook  county. 

The  plaintiff  in  error  was  regularly  brought 
before  the  grand  Jury  as  a  witness,  and  up- 
on being  Interrogated  he  refused  to  answer, 
on  the  ground  that  his  answers  might  tend 
to  Incriminate  him  by  furnishing  evidence 
connecting  him  with  gambling  and  keeping 
common  gaming  bougies,  and  subjecting  him 
to  divers  pains  and  penalties,  both  by  direct 
prosecution  by  the  people,  and  by  prosecution 
for  penalties  and  forfeitures  by  individuals. 
Upon  refusal  of  plaintiff  in  error  to  answer 
the  questions  propounded  by  the  grand  Jury, 
the  state's  attorney  presented  a  petition  to 
the  criminal  court  praying  that  the  court 
phonld  make  an  order,  under  paragraph  69, 
div.  1,  c.  38.  Starr  &  C.  Ann.  St.  111.  1896, 
releasing  plaintiff  in  error  from  all  liability 
to  be  prosecuted  or  punished  on  account  of 
any  piatter  to  which  he  should  be  required 
to  testify  before  the  grand  Jury.  Upon  a 
hearing  of  the  petition,  and  over  the  objec- 
tion and  exception  of  plaintiff  In  error,  the 
court  entered  an  order  of  record,  the  sub- 
stance of  which  is  that  It  was  "ordered,  ad- 
Judged,  and  decreed  by  the  said  court  that 
the  said  Horace  Argo  be  and  Is  hereby  re- 
leased from  all  liability  to  be  prosecuted  or 
punished  on  accoimt  of  any  matter  to  which 
lie  may  be  required  to  testify  before  the 
grand  Jury  aforesaid  in  said  investigation 
apd  Inquiry  of  said  charge  of  bribery."  The 
court  then  entered  a  rule  requiring  the  plain- 
tiff in  error  to  testify  before  the  said  grand 
Jury  and  to  answer  all  questions  that  might 
be  put  to  him  by  the  grand  Jury  in  the  course 
of  the  inquiry  and  investigation  on  the  charge 
of  bribery.  The  plaintiff  in  error  was  again 
Interrogated  by  the  grand  Jury,  and  refused, 
for  the  reasons  above  stated,  to  answer  cer- 
tain questions  then  propounded  to  him. 
Thereupon  the  state's  attorney  filed  an  Infor- 
mation charging  tlie  plaintiff  In  error  with 
contempt  of  court  in  refusing  to  answer  a 
large  number  of  questions  t)efore  the  grand 
Jury.  A  list  of  the  questions  which  plaintiff 
in  error  refused  to  answer  was  filed  with 
the  information  and  made  a  part  thereof. 
Upon  a  rule  to  show  cause  why  he  should 
not  be  attached  for  contempt,  the  plaintiff  in 
error  answered  the  information,  in  which 
he  again  claimed  his  privilege,  and  charged 
that  the  order  of  the  court  granting  him  im- 
munity was  not  sufficient  to  protect  him  from 
prosecutions  and  suits  that  might  t>e  institut- 
ed for  the  recovery  of  penalties  under  the 
statute  in  regard  to  gaming  and  keeping 
gaming  houses.  Thereupon  the  court  impos- 
ed a  fine  of  $500  upon  the  plaintiff  in  error, 
and  sentenced  him  to  six  months'  imprison- 


ment In  the  county  Jail,  and  it  is  the  alleged 
errors  in  this  Judgment  that  are  brou^t  In- 
to! review  in  this  court. 

The  list  of  questions  propounded  to  plain- 
tiff in  error  is  too  long  to  reproduce.  We 
have  therefore  selected  a  few,  which  will 
serve  to  show  the  general  character  of  ail  of 
them. 

The  grand  Jury  were  investigating  a  charge 
against  Mont  Tennes  and  others  of  bribery. 
Some  of  the  questions  put  to  plaintiff  in  er- 
ror are  the  following:  "Q.  Are  you  employed 
by  Mont  Tennes?  Q.  Do  you  know  anything 
about  the  existence  of  gambling  or  bookmak- 
Ing  in  Chicago?  Q.  Did  you  ever  talk  with 
anybody  in  the  city  of  Chicago  about  the 
opening  up  or  operating  of  poolrooms?  Q. 
Did  you  have  anything  to  do  with  the  operat- 
ing of  the  City  of  Traverse?  Q.  Did  you  at 
various  times  have  discussions  with  different 
individuals  with  reference  to  payment  of 
money  for  police  protection?  Q,  Did  you 
have  anything  to  do  with  the  money  that 
was  received  from  the  operation  of  the  City 
of  Traverse?  Q.  Did  you  have  anything  to 
do  with  the  distribution  or  paying  out  of 
money  that  was  received  by  that  boat?  Q. 
Did  you  ever  hear  that  any  money  received 
from  the  operation  of  that  boat  had  been 
paid  for  police  protection?  Q.  Did  you  ever 
discuss  with  anybody  the  question  of  police 
noninterference  with  the  operation  of  the 
boat  City  of  Traterse?  Q.  How  about  the 
operation  of  any  other  poolroom  or  gambling 
game?  Q.  Areyou  working  for  Mont  Tennes? 
Q.  Are  you  interested  in  business  with  Mont 
Tennes?  Q.  Have  you  ever  talked  with  any- 
body over  the  telephone  from  the  premises 
where  it  is  currently  reported  that  a  bomb 
was  exploded  last  night — the  railroad  dex)ot 
of  the  Wisconsin  Central  Railroad  at  Forest 
Park?  Q.  Don't  you  know,  as  a  matter  of 
fact,  that  the  gambling  syndicate  had  tele- 
phone headquarters  in  that  depot?  Q.  And 
that  all  racing  Information  is  sent  out  from 
that  depot  to  ail  parts  of  the  city  of  Chicago? 
Q.  Are  you  familiar  with  the  premises  at  91 
Washington  street?  Q.  Have  you  ever  been 
in  the  premises  at  949  Lincoln  avenue?  Q. 
Are  you  familiar  with  the  premises  on  Cen- 
ter street,  at  No.  135?  Q.  Do  yon  know 
that  Mont  Tennes  operates  a  poolroom  on 
those  premises?  Q.  Do  you  know  that  the 
poolrooms  on  these  premises  were  protected?" 
These  and  many  other  similar  questions  were 
propounded  to  plaintiff  in  error,  all  of  which 
he  declined  to  answer  on  the  ground  already 
stated. 

By  the  fifth  amendment  to  the  Constitution 
of  the  United  States,  and  a  like  provision 
found  in  section  10  of  the  Bill  of  Rights  of 
our  own  Constitution,  It  is  provided  that  no 
person  can  be  compelled  in  any  criminal  case 
to  give  evidence  against  himself.  Under  the 
decisions  of  the  Supreme  Court  of  the  United 
States  and  of  this  state,  an  inquisition  l>e- 
fore  the  grand  Jury  is  "a  criminal  case," 
within  the  meaning  of  these  constitutional 
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provisions.'  Iflnten  ▼.  People,  189  III.  888, 
29  N.  B.  4S;  CkmnBfllnum  v.  Hitchcock,  142 
C.  S.  647,  12  Sap.  Gt  199,  8S  L.  Ed.  1110. 
The  extent  of  the  privilege  guaranteed  to  a 
dtlzen  nnder  these  constltntlonal  proTlsIons 
has  Fcelved  the  consideration  of  this  court, 
and  the  rule  Is  firmly  established  that  If  the 
proposed  evidence  has  a  tendency  to  Incrimi- 
nate the  witness  or  to  establish  a  link  In  a 
chain  of  evidence  which  may  lead  to  bis  con- 
viction, or  If  the  proposed  evidence  will  dis- 
close the  names  of  persons  upon  whose  testi- 
mony the  witness  might  be  convicted  of  a 
criminal  offense  or  expose  )ilm  to  penalties  or 
forfeitures,  he  cannot  be  compelled  to  an^ 
swer.  Mlnters  v.  People,  supra;  Lamson  v. 
Boyden,  160  ni.  618,  48  N.  E.  781;  Samuel 
V.  People,  164  lU.  879,  45  N.  B.  728. 

It  Is  conceded  In  the  case  at  bar  that  the 
questions  propounded  to  plaintiff  in  error 
might  have  a  direct  tendency  to  convict  him 
of  gambling  and  of  keeping  a  gamUlng  house, 
and  also  ezixise  him  to  penal  actions  provid- 
ed for  by  paragraph  256  of  the  Criminal 
Code  (Starr  &  C.  Ann.  St  1896,  c.  38),  in  re- 
lation to  the  recovery  of  treble  the  value  of 
the  money,  gopds,.  or  chattels  which  may 
have  been  won  by  plaintiff  in  error  or  by 
other  persons  while  gaming  in  a  common 
gaming  house  belonging  to  plaintiff  In  error ; 
but  it  is  contended  in  support  of  the  Judg- 
ment below  that  the  Immunity  Ofder  entered 
by  the  criminal  court  of  Cook  county  affords 
complete  protection  to  plaintiff  in  error 
against  any  action  that  might  be  brought 
against  him,  either  criminal  or  penaL  Wheth- 
er this  is  true  or  not  depends  upon  the  con- 
struction of  the  statute  under  which  the 
court  assumed  to  enter  the  immunity  order. 
The  section  of  the  statute  under  which  the 
immunity  order  was  entered  reads  as  fol- 
lows: "Whenever,  in  any  investigation  be- 
fore a  grand  Jury,  or  the  trial  of  any  person 
charged  with  any  offense  mentioned  in  either 
of  the  four  preceding  sections,  it  shall  appear 
to  the  court  that  another  person  than  the  one 
charged  is  a  material  and  necessary  witness 
In  the  case,  and  that  his  testimony  would 
tend  to  criminate  himself,  the  court  may 
cause  an  order  to  be  entered  of  record  that 
such  witness  be  released  from  all  liability  to 
be  prosecuted  or  punished  on  account  of  any 
naatter  to  which  be  shall  be  required  to  tes- 
tify; and  upon  each  order  being  entered, 
such  witness  shall  be  compelled  to  testify; 
and  if  he  shall  testify,  such  order  shall  for- 
ever after  be  a  bar  to  any  indictment,  infor- 
mation or  prosecution  against  him  for  such 
matter.  And  when  any  such  witness  is  ad- 
mitted to  testify  on  the  trial,  and  does  so 
testify,  the  defendant  shall  also  at  his  own 
request  be  deemed  a  competent  witness,  but 
his  neglect  or  refusal  to  testify  shall  not  cre- 
ate any  presumption  against  him,  nor  shall 
tlie  court  permit  any  reference  or  comment 
to  be  made  to  or  upon  such  neglect  or  re- 
fusal" 

The  "four  preceding  sections"  referred  to 


in  ttiis  statute  all  rdate  to  the  offense  of 
bribery.  Such  offense  cannot  be  committed 
without  the  participation  of  at  least  two 
persons.  The  giving  and  taking  of  bribes 
is  made  criminal  by  these  sections  of  the 
statute.  In  view  of  the  great  difficulty  of 
securing  evidence  in  bribery  cases,  the  Legis- 
lature has  passed  the  section  of  the  statute 
above  quoted,  authorizing  the  court  to  en- 
ter an  order  granting  complete  amnesty  to 
eltlier  party  connected  with  such  offense,  and 
then  to  compel  him  to  answer  questions  wblcli 
Otherwise  he  could  not  be  required  to  an- 
swer. It  was  never  contemplated  that  the 
wtry  of  an  immunity  order  under  this  statute 
would  wholly  deprive  a  witness  of  his  con- 
stitutional privilege  and  compel  him  to  make 
a  complete  exposure  concerning  offenses  oth- 
er than  those  mentioned  In  the  four  preced- 
ing secttona.  To  so  construe  the  statute 
would  d^irive  a  witness  for  whose  benefit 
such  Immunity  order  had  I>een  entered  of 
all  his  ctmstltatlonal  privilege,  not  only  with 
respect  to  bis  connection  with  the  offense 
of  bribery,  but  all  other  offenses  as  well. 
Sucfh  construction  does  not  appear  to  M  to 
be  consistent  with  the  language  employed 
nor  within  the  reasons  which  manifestly 
led  to  the  enactment  of  this  statute.  The 
order  of  the  court  granting  immunity  to 
plaintiff  In  error  was  no  broader  in  its  scope 
than  the  statute  under  which  it  was  made. 
If  It  be  conceded  that  the  order  was  valid 
to  the  extent  that  it  would  protect  plaintiff 
in  error  from  any  indictment  or  prosecutton 
for  any  of  the  offenses  mentioned  in  the  four 
preceding  sections,  it  certainly  cannot  be  held 
to  grant  Immunity  to  plaintiff  in  error  from 
Indictment  and  prosecution  for  offenses  not 
defined  in  the  bribery  statute.  It  will  be 
seen  by  reference  to  the  questions  propound- 
ed to  the  plaintiff  in  error  that  they  related, 
dlrecUy  or  indirectly,  to  the  offenses  of 
gambling  and  keeping  gambling  houses. 
Against  prosecution  for  these  offenses  the 
Immunity  order  afforded  no  protection.  The 
grand  Jury  were  apparently  investigating  a 
charge  of  bribery  against  Mont  Tennes,  al- 
lied to  have  been  committed  by  paying 
money  to  the  police  officers  of  Chicago  to 
protect  him  in  running  certain  gambling 
houses  with  which  plaintiff  in  error  seems 
to  have  been  so  connected  as  to  make  him 
criminally  liable  with  Mont  Tennes.  By  thus 
connecting  the  charge  of  bribery  with  the  of- 
fense of  gambling,  the  grand  Jury  was  as 
liable  to  obtain  evidence  proving  one  of- 
fense as  the  other  by  the  line  of  questions 
propounded  to  plaintiff  In  orror.  The  fact 
that  the  charge  of  bribery  was  thus  related  to 
the  offense  of  gambling  or  keeping  gambling 
bouses  affords  no  Justification  for  compelling 
plaintiff  in  error  to  answer  questions  which 
would  have  a  tendency  to  convict  him  of  the 
latter  offenses.  If  a  procedure  of  this  kind 
can  be  upheld  in  respect  to  bribery  and 
gambling,  we  see  no  reason  wbf  K  mif^t  attt 
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be  employed  with  equal  propriety  in  regard 
to  any  other  offense.  Thns  construed,  this 
statute  could  be  used  so  as  to  virtually  de- 
stroy the  constitutional  right  of  accused  per- 
sons. It  is  the  capability  of  abuse,  and  not 
the  probability  of  it,  which  is  to  guide  in 
the  Interpretation  of  the  statute.  When  it 
is  attempted  to  take  airay  the  constitution- 
al rights  of  a  citizen  and  glye  him  in  ex- 
change a  statutory  Immunity,  that  which  is 
given  ought  to  be  as  broad  as  the  right  which 
is  talcen  away.  Statutes  of  the  class  to  which 
this  one  belongs  have  often  been  before  the 
courts  of  sister  states,  and,  while  they  have 
usually  been  held  to  be  constitutional.  In  en- 
forcing them  courts  are  careful  to  see  that 
the  immunity  is  as  ample  as  the  privilege 
under  the  Ccmstltution  wliich  Is  surrendered 
by  the  witness.  People  v.  Kelly,  24  N.  X. 
74;  Req>ubllca  v.  Qlbbs,  3  Yeates,  429;  State 
V.  Quarles,  13  Ark.  307 ;  Higdon  v.  Hurd,  14 
Ga.  256 ;  Ex  parte  Kowe,  7  Cal.  184;  Wllktns 
V.  Malone,  14  Ind.  153 ;  People  v.  Sharp,  107 
N.  T.  427,  14  N.  E.  319,  1  Am.  St  Rep.  851 ; 
Bedgood  V.  State,  116  Ind.  275,  17  N,  E.  621; 
Counselman  ▼.  Hitchcock,  supra;  Emery's 
Case,  107  Mass.  172,  9  Am.  Bep.  22. 

Emery's  Case,  decided  by  the  Supreme 
Court  of  Massachusetts,  is  in  many  respects 
like  the  case  at  bar.  Emery  was  Bummcmed 
to  give  testimony  before  a  special  commit- 
tee of  the  Senate  amd  House  of  Bepresenta- 
tlves  charged  with  an  investigation  affecting 
the  public  interests  and  with  authority  to  re- 
quire the  testimony,  and,  having  refused  to 
testify,  was  arrested,  brought  to  the  bar  of 
the  Senate,  and  asked,  first,  whether,  since 
the  appointing  of  the  state  constabulary 
force,  he  had  ever  been  prosecuted  for  the 
sale  or  keeping  for  sale  of  Intoxicating  liq- 
uors; and,  .second,  whether  he  had  ever 
imld  any  money  to  any  state  constable,  or 
whether  he  Icnew  of  any  corrupt  practice  or 
Improper  conduct  of  the  state  police.  Emery, 
under  the  advice  of  counsel,  declined  to  an- 
swer, on  the  ground  that  his  answer  would 
accuse  him  of  an  indictable  oflfense  and  fur- 
nish evidence  by  which  he  might  be  convict- 
ed of  such  offense.  He  was  adjudged  guilty 
of  contempt,  and  imprisoned  by  the  sergeant 
at  arms  of  the  Senate  for  such  contempt 
B^mery  sued  out  a  writ  of  habeas  corpus. 
He  was  remanded  to  Jail  by  the  lower  court, 
and  he  removed  the  case  to  the  Supreme 
Court  of  the  state.  The  Constitution  of  Mas- 
sachusetts contained  a  provision  that  "no  sub- 
ject shall  be  held  to  answer  for  any  crimes 
or  offenses  until  the  same  is  fully  and  plain- 
ly, substantially  and  formally,  described  to 
him,  or  be  compelled  to  accuse  or  furnish 
evidence  against  himself."  A  statute  passed 
March  8,  1871  (Laws  1871,  p.  490,  c.  91),  pro- 
vided as  follows:  "No  person  who  is  called 
as  a  witness  before  the  Joint  special  commit- 
tee on  the  state  police  shall  be  excused  from 
answering  any  question  or  from  the  produc- 
tion of  any  paper   relating  to  any  corrupt 


practice  or  Improper  conduct  of  the  state 
police,  forming  the  subject  of  Inquiry  by  such 
committee,  on  the  ground  that  the  answer  to 
such  question  might  tend  to  criminate  him- 
self or  to  disgrace  him  or  otherwise  render 
him  Infamous,  or  on  the  ground  of  privilege ; 
but  the  testimony  of  any  witness  examined 
before  said  committee  upon  the  subject  afore- 
said, or  any  statement  made  or  paper  pro- 
duced by  him  upon  such  an  examination, 
shall  not  be  used  as  evidence  against  such 
witness  in  any  civil  or  criminal  proceeding 
in  any  court  of  Justice."  In  regard  to  the 
character  of  the  questions  put  to  Emery  the 
Supreme  Court  says:  "It  is  apparent  that 
an  affirmative  answer  to  the  question  put  to 
him  might  tend  to  show  that  he  had  been 
guilty  of  an  offense  either  against  the  laws 
relating  to  the  keeping  and  sale  of  intoxicat- 
ing liquors,  or  under  the  statute  for  punish- 
ing one  who  shall  corruptly  attempt  to  in- 
fluence an  executive  officer  by  the  gift  or 
offer  of  a  bribe."  The  Supreme  Court  of 
Massachusetts  held  that  the  statute  failed  to 
furnish  to  persons  to  be  examined  an  ex- 
emption equivalent  to  that  contained  in  the 
Constitution,  or  to  remove  the  whole  liabil- 
ity against  which  its  provisions  were  intend- 
ed to  protect,  and  for  that  reason  such  act 
falls  to  deprive  them  of  the  right  to  appeal 
to  the  privilege  secured  to  them  by  the  Con- 
stitution. That  court  used  the  following  lan- 
guage :  "The  principle  applies  equally  to  any 
compulsory  disclosure  of  his  guilt  by  the  of- 
fender himself,  whether  sought  directly  as 
the  object  of  the  inquiry,  or  indirectly  and 
Incidentally  for  the  purpose  of  establishing 
facts  Involved  In  an,  Issue  between  other  par- 
ties. If  the  disclosure  thus  made  would  be 
capable  of  being  used  against  him  as  a  con- 
fession of  crime  or  an  admission  of  facts' 
tending  to  prove  the  commission  of  an  of- 
fense by  himself  In  any  prosecution  then 
pending  or  that  might  be  brought  against 
him  therefor,  such  disclosure  would  be  an  ac- 
cusation by  himself  within  the  meaning  of 
the  constitutional  provision."  This  case 
lends  support  to  the  construction  which  we 
think  our  statute  should  receive. 

We  hold  that  the  Immunity  order  did  not, 
and  legally  could  not,  protect  the  plaintiff  in 
error  from  Indictment  and  prosecution  for 
any  offense  not  expressed  in  the  four  sec- 
tions of  the  statute  preceding  the  one  under 
which  the  order  was  entered,  and  that  he  had 
a  right  to  claim  bis  constitutional  privilege 
as  to  all  questions  which  directly  or  indirect- 
ly tended  to  connect  him  with  any  offense 
other  than  those  defined  In  the  sections  of  the 
statute  above  referred  to.  By  far  the  great- 
er number  of  questions  put  to  plaintiff  In  er-. 
ror  had  a  plain  and  undisguised  tendency  to 
show  his  criminal  connection  with  gambling 
and  the  keeping  of  gambling  boats  or  rooms. 
Other  questions  connected  the  offense  of  brib- 
ery and  gambling  In  such  a  way  that  the 
answer  would  tend  to  prove  both  offenses. 
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If  the  answer  called  for  by  the  qnestions 
tended  to  Incriminate  plaintiff  In  error  of 
some  offense  against  which  the  immunity  or- 
der gave  no  protection,  he  was  entitled  to 
his  privilege,  no  difference  what  else  the  an- 
swer tmded  to  prove.  In  refusing  to  answer 
these  questlcms  plaintiff  in  error  was  withlu 
the  protection  of  the  Constitution,  from  which 
it  follows  that  the  court  erred  in  adjudging 
him  gnllty  of  contempt. 

The  Judgments  of  the  Branch  Appellate 
Court  for  the  First  district  and  the  criminal 
court  of  Cook  county  are  reversed. 

Judgment  reversed. 


(2S7  III.  40 

STDRGES  T.  CITY  OP  CHICAGO. 
(Snpieme  Court  of  Illinois.    Dec  15,  1008.) 

1.  Municipal  Cobpobations   (§  740*)— liiA.- 
BiLiTT  fob  Mobs — Statutes. 

iMin  1887,  p.  237,  f  1,  declaring  that,  when 
any_|iiopert7  is  injured  In  consequence  of  a  mob 
or  not,  the  city,  or,  if  not  in  a  city,  the  county, 
in  whidi  the  property  was  injured,  shall  be  lia- 
ble to  the  owner  for  part  of  the  damages,  does 
not  impose  a  liability  on  a  city  for  property  in- 
jured by  a  mob  or  riot  assembling  or  occurring 
outside  the  limits  and  beyond  the  control  of  the 
city  in  which  the  property  was  Injured. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1558;  Dec.  Dig.  j 
740.  •] 

2.  MtTHICIPAI.    COBFOBAtlONS    (|    740*>— LlA- 

bujtt  fob  Mobs— Pouoe  Poweb. 

Laws  1887,  p.  237,  |  1,,  making  a  city  lia- 
ble for  injury  to  property  by  a  mob  or  riot 
therein,  is  not  based  on  the  negligence  of  the 
city,  but  is  based  on,  and  is  withm,  the  police 
power  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1558;    Dec.  Dig.  S 

iVjm      J 

Appeal  from  Circuit  Court,  Cook  Connty; 
S.  C.  Stough,  Judge. 

Action  by  Frank  Sturges  against  the  City 
of  Chicago.  Judgment  for  plaintiff.  De- 
fendant appeals.    Afflrtned. 

Edward  J.  Brundage,  Corp.  Counsel,  Rob- 
ert N.  Holt,  and  Clyde  L.  Day,  for  appel- 
lant   Bnlkley,  Gray  &  More,  for  appellee. 

HAND,  J.  This  was  an  action  on  the  case 
commenced  by  Frank  Sturges,  the  appellee, 
against  the  city  of  Chicago,  the  appellant. 
In  the  circuit  court  of  Cook  county,  to  re- 
cover damages  for  an  injury  to  the  property 
of  the  appellee  caused  by  a  mob  or  riot  in 
the  dty  of  Chicago  on  the  16th  day  of  Jaly, 
1903.  A  Jury  was  waived,  and  the  cause, 
by  agreement  of  the  parties,  was  tried  by 
the  court,  and  resulted  In  a  finding  and  Judg- 
ment In  favor  of  the  plaintiff  for  the  sum 
of  $702,  and  the  city  has  prosecuted  this  ap- 
peal. 

The  declaration  contained  one  count,  and 
alleged  that  the  plaintiff  was  the  owner  of 
a  slx-Btory  brick  building  located  at  the  cor- 
ner of  Green  and  Congress  streets,  in  the 


dty  of  Ohicfago;  that  on  the  leth  day  of  Ju- 
ly, 190S,  during  a  strike,  a  large  mob  or  riot 
of  more  than  12  persons  assembled  in  the 
vicinity  of  said  building,  and  with  stones, 
brickbats,  and  other  mlssUes  broke  and  de- 
stroyed a  large  quantity  of  plate  glass  In 
the  said  bnlldlng,  of  the  value  of  $1,048; 
that  the  destruction  and  Injury  to  said  plate 
glass  and  said  building  were  not  occasioned 
by  the  negligence  or  wrongful  act  of  the 
plaintiff  or  his  tenant;  that  the  plaintiff 
used  all  diligence  to  protect  his  property 
from  being  destroyed  or  Injured,  and  averred 
that  notice  of  the  injury  to  his  property  was 
given  to  the  city  on  the  3d  day  of  August, 
1903.  The  general  Issue  was  filed,  and  on 
the  trial  defendant  submitted  certain  propo- 
sitions, in  writing,  which  challenged  the  con- 
stitutionality of  the  said  statute  on  the 
ground  that  It  was  In  conflict  with  the  state 
and  federal  Constitutions,  and  particularly 
In  conflict  with  section  22  of  article  4,  and 
sections  2  and  11  of  article  2,  of  the  state 
Constitution,  and  in  conflict  with  the  provi- 
sions of  the  fifth  amendment,  and  the  first 
section  of  the  fourteenth  amendment,  to  the 
Constitution  of  the  United  States,  which 
propositions  were  all  marked  "refused"  by 
the  court. 

The  suit  Is  baaed  upon  an-  act  of  the)  Leg- 
islature of  this  state  entitled  "An  act  to  In- 
demnify the  owners  of  property  for  damages 
occasioned  by  mobs  and  riots,"  approved 
June  16.  1887,  in  force  July  1,  1887  (Laws 
1887,  p.  237),  and  It  is  conceded  by  the  appel- 
lant. If  said  act  is  constitutional,  appellee 
was  entitled  to  recover  in  the  court  below, 
and  the  Judgment  of  that  court  should  be  af- 
firmed. 

Section  1  of  the  act  of  1887  reads  as  fol- 
lows :  "Be  It  enacted  by  the  people  of  the  state 
of  Illinois,  represented  In  the  General  Assem- 
bly: That  whenever  any  building  or  other 
real  or  personal  property,  except  property 
in  trahsit,  shall  be  destroyed  or  injured  in 
consequence  of  any  mob  or  riot  composed  of 
twelve  or  more  persons,  the  dty,  or  If  not  In 
a  city  then  the  county  In  which  such  proper- 
ty was  destroyed,  shall  be  liable  to  an  action 
by  or  in  behalf  of  the  party  whose  property 
was  thus  destroyed  or  injured,  for  three- 
fourths  of  the  damages  sustained  by  reason 
thereof." 

The  constitutionality  of  this  act  was  be- 
fore this  court  In  City  of  Chicago  v.  Manhat- 
tan Cement  Co.,  178  111.  372,  63  N.  E.  68, 
45  L.  R.  A.  848,  69  Am.  St  Rep.  321,  and  In 
Dawson  Soap  Co.  v.  City  of  Chicago,  234  111. 
314,  84  N.  E.  920,  and  it  was  there  sustained. 
It  Is,  however,  contended  by  appellant  that 
the  act  should  be  held  unconstitutional  In 
this  case  upon  grounds  other  than  those  up- 
on which  it  is  said  the  former  decisions  of 
this  court  were  based,  and  for  reasons  which 
were  not  then  presented  to  the  court  either 
In  the  briefs  filed  by  counsel  or  upon  oral 
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argajnent  Obtmael  tor  the  appellant  now 
coBtencl;tbat  said  act  Is  nnconstitational  tor 
tbe  following  reasons:  First,  because  the 
act  makes  the  location  of  the  property  de- 
stroyed or  injured,  and  not  the  place  where 
tbe  mob  assembled  or  tbe  riot  occurred,  the 
criterion  as  to  who  should  be  punished;  and, 
second,  because  the  act  make^  tbe  llabiilt7  of 
the  city  or  county  conclusive  from  the  fact, 
alone,  that  the  property  was  destroyed  or  In- 
jured within  the  limits  of  the  city  or  county, 
and  wholly  regardless  of  the  fact  whether 
the  city  or  county,  or  its  officers,  were  guilty 
of  negligence  or  had  the  power  to  disperse 
tbe  mob  or  suppress  the  riot. 

To  emphasize  the  first  position  of  the  ap- 
pellant, it  W  said,  in  the  brief  filed  by  coun- 
sel on  its  behalf,  a  mob  may  assemble  or  a 
riot  occur  In  one  city  or  county,  or  even  In 
a  foreign  state,  and  by  the  use  of  dynamite 
or  cannon  destroy  or  injure  property  in  an- 
other city  or  county  or  In  this  state,  and 
that  the  city  or  county  "in  which  such  prop- 
erty was  destroyed  or  injured"  may  be  held 
liable  under  the  statute  although  the  city 
or  county  where  the  destruction  or  injury  to 
the  property  occurred  was  powerless  to  dis- 
perse the  mob  or  suppress  tbe  riot,  as  tbe 
mob  or  rioters  were  beyond  tbe  limits  of 
the  city  or  county.  Whether  a  dty  or  coun- 
ty In  which  a  mob  assembled  or  a  riot  occur- 
red would  be  liable  for  property  destroyed 
or  Injnred  in  an  adjoining  city  or  county, 
under  the  circumstances  suggested  by  coun- 
sel for  appellant,  need  not  now  be  discussed 
or  decided,  as  that  sort  of  a  case  is  not  now 
before  the  court,  and  the  law  Is  well  settled 
that  courts  do  not  entertain  objections  to  the 
constitutionality  of  a  statute  unless  the  ob- 
jection is  made  by  one  whose  rig;Uts  have 
been  in  some  way  affected.  Neiflng  v.  Town 
of  Pontlac,  56  111.  172;  People  v.  McBride, 
234  lU.  146,  84  N.  B.  865.  The  case  here 
made  by  the  declaration  and  by  the  proofs 
by  the  appellee  brings  the  case  clearly  with- 
in the  provisions  of  the  statute;  that  is,  the 
property  in  question  was  destroyed  or  in- 
jured by  a  mob  or  riot  in  the  city  where  tbe 
mob  assembled  or  the  riot  occurred. 

It  Is  fundamental  that  tbe  courts  will  not 
construe  a  statute  so  as  to  make  it  unconsti- 
tutional if  any  other  reasonable  construction 
can  be  placed  upon  it  which  will  make  it 
effectual.  Newland  t.  Marsh,  19  111.  876; 
People  T.  Peacock,  08  III.  172.  To  hold  tbat 
tbe  statute  In  question  should  be  so  con- 
strued as  to  make  a  city  or  county  liable 
for  the  destmction  or  Injury  of  property 
caused  by  a  mob  or  a  riot  outside  of  tbe 
limits  of  the  city  or  county,  would  be  to 
attribute  to  the  Legislature  tbe  doing  of  an 
unreasonable  and  absurd  thing,  and  some- 
thing which  the  Legislature  clearly  could 
not  bare  contemplated.  This  tbe  courts  will 
never  do,  unless  the  language  of  the  statute 
is  so  clear  and  certain  in  Its  terms  that  no 
other  reasonable  conclusion  from  the  read- 
ing thereof  cAn  be  reached.    And  even  when 


the  literal  mfoncement  of  a  statute  will  re- 
sult In  Inconvenience  and  great .  hardship 
and  lead  to  consequences  which  are-  absurd, 
the  courts  will  presume  no  such  consequences 
were  intended,  and  adopt  a  construction 
which  is  In  its  consequences  in  accordance 
with  reason  and  which  will  promote  the  ends 
of  Justice  and  avoid  the  absurdity.  In  Peo- 
ple V.  Harrison,  191  111.  257,  61  N.  B.  99,  the 
court,  on  page  267  of  191  111.,  and  page  102 
of  61  N.  EL,  said:  "When  tbe  literal  enforce- 
ment of  a  statute  would  result  in  great  in- 
convenience and  cause  great  injustice,  and 
lead  to  consequences  whi(di  are  absurd  and 
which  the  Legislature  could  not  have  contem- 
plated,  the  courts  are  bound  to  presume  that 
such  consequences  were  not  intended,  and 
adopt  a  construction  which  will  promote  the 
ends  of  Justice  and  avoid  the  absurdity." 
To  the  same  effect  were  People  v.  City  of 
Chicago,  152  111.  546,  38  N.  E.  744,  and  Crane 
V.  Chicago  Sc  Western  Indiana  Railroad  Co., 
233  111.  259,  84  N.  S.  222.  We  think  it  dear. 
therefore,  from  a  consideration  of  the  stat- 
ute upon  which  the  cause  of  action  in  this 
case  is  based,  said  statute  should  be  so  con> 
strued  as  not  to  Impose  a  liability  upon  a 
city  or  county  tor  property  destroyed  or  in- 
jured by  a  mob  or  riot  assembling  or  occur- 
ring outside  of  the  limits  and  beyond  the 
control  of  the  city  or  county  in  which  the 
property  was  destroyed  or  injured.  If  the 
statute  is  given  such  construction  then  the 
objection  urged  by  the  appellant  against  its 
constitutionality  is  removed.  The  Supreme 
Court  of  the  state  of  New  York,  and  the  Su- 
preme Courts  of  the  state  of  Pennsylvania 
and  other  states  in  the  Union,  have  each 
held  a  statute  substantially  In  the  language 
of  our  statute  constitutional.  Darlington  v. 
State  Of  New  York,  81  N.  Y,  164,  88  Am.  Dec. 
248;  County  of  Allegheny  v.  Gibson,  90  Pa. 
897,  86  Am.  K^.  670.  Our  conclusion,  there- 
fore, is  that  the  first  contention  of  the  ap- 
pellant cannot  be  sustained. 

The  secQnd  contention  of  the  appellant  hi 
based  upon  the  supposition  that  the  statute 
was  enacted  to  guard  against  injury  to  tbe 
property  of  the  citizen  caused  by  the  negli- 
gence of  the  city  or  the  county,  in  which  its 
destruction  or  injury  takes  places  In  failing 
to  disperse  a  mob  or  suppress  a  riot.  The 
liability  imposed  by  statutes  of  this  kind  Is 
not  based  by  the  Legislature  or  sustained  by 
the  courts  upon  the  theory  that  the  city  or 
the  county  in  which  the  property  Is  destroy- 
ed or  injured  has  been  guilty  of  negligence, 
as  the  element  of  negligence  is  not  the  basis 
upon  which  the  liability  rests,  but  such  stat- 
utes are  enacted  by  virtue  of  the  imllce  power 
of  the  state  and  are  sustained  upon  the 
ground  of  public  policy,  and  have  been  uni- 
versally enforced ,  b^v  the  courts  without  re- 
gard to  the  hardship  which  might  arise  by 
reason  of  their  enforcement  in  particular 
cases.  The  question  raised  la  appellant's 
second  contention  was  raised  and  passed.  up< 
on  by  this  court  adversely  to  the  contention 
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of  appellant  in  the  caae  of  City  of  Cblcago  t. 
Uanbattan  Cenent  Co.,  supra,  and  was  tbere 
set  at  rest.  On  page  379  of  178  111.,  and 
page  YO  of  63  N.  E.  (45  Ia  R.  A.  848,  69  Am. 
8t  Rep.  321),  of  the  opinion  In  that  casoy  the 
covrt  said:  "Bzcept  that  of  the  state  of 
Maryland,  all  of  the  statutes  of  this  diar- 
acter,  so  far  as  we  can  ascertain,  like  our 
own,  fix  the  liability  of  the  mnnlclpallty 
wltbont  reference  to  Its  ability  or  exercise  of 
diligence  to  prevent  the  destruction,  and  that 
feature  has  not  been  considered  by  any  of 
the  courts  passing  upon  the  question  as  an 
objection  to  their  validity."  And. the  court 
In  that  case  quoted  with  approval  the  fol- 
lowing excerpt  from  the  Gibson  Case  (page 
878  of  178  ni.,  and  page  69  of  53  N.  B.  (45 
L.  R.  A.  348,  69  Am.  St.  Rep.  821):  "Under 
onr  political  system  the  state  grants  a  por- 
tion of  Its  Boreteignty  to  certain  nmniclpali- 
ties.  It  clothes  them  with  certain  of  its 
powers,  and  exacts  from  them  in  return  the 
performance  of  certain  duties.  Among  the 
powers  granted  Is  that  of  maintaining  a 
police  force.  Among  the  duties  exacted  is 
that  of  preserving  the  public  peace.  There 
Is  an  implied  contract  between  the  state  and 
every  mnni<4paltty  upon  which  it  bestows  a 
portion  of  its  sovereignty  that  such  munic- 
ipality, shall  preserve  the  public  peace  and 
maintain  good  order  within  its  borders.  The 
state  lends  its  aid  when  the  local  authorities 
are  overborne  and  a  call  for  as^tance  is 
made  In  the  manner  pointed  ont  by  law.  But 
it  is  entirely  within  the  power  of  the  sov- 
ereign to  mak&sach  communities  responsible 
for  the  preservation  of  order.  The  privileges 
conferred  must  be  taken  with  such  burdens 
as  the  lawmaking  power  chooses  to  annex 
thereto."  And  again,  on  page  379  of  178 
III.,  and  page  70  of  53  N.  B.  (45  L.  R.  A.  848, 
69  Am.  St  Rep.  321) :  "It  may  seem  a  harsh 
rule  to  hold  a  commnnity  responsible  for  the 
effects  of  mob  violence,  which,  apparently  at 
least,  they  had  no  power  to  prevent,  yet  not 
more  so  tiian  to  hold  every  Inhabitant  of  the 
Bi^Ush  hundred  liable  for  a  robbery  of 
which  he  knew  nothing  and  had  no  means 
of  arresting.  In  both  cases  it  is  a  police 
r^nlation.  It  Is  based  upon  the  theory  that 
with  proper  vigilance  the  act  might  and 
onght  to  have  been  prevented."  And  from 
the  Darlington  Case,  on  page  378  of  178  111., 
and  page  70  of  53  N.  E.  .(45  L.  R.  A.  848,  69 
Am.  St  Rep.  Sei):  "It  cannot  be  doubted 
but  that  the  goieral  purposes  of  the  law  are 
within  the  scope  of  legislative  authority. 
The  Legislature  has  plenary  power  in  respect 
to  all  snbjects  of  clvU  government  which 
th^  are  not  prohibited  from  exercising  by 
the  Constitution  of  the  United  States  or  by 
■<Hne  {HTovlslon  or  arrangement  of  the  Con- 
stitution of  this  state.  This  act  proposes  to 
subject  the  people  of  the  several  looal  dlvi- 
rions  of  the  state,  consisting  of  connttes  and 
cities,  to  the  paymeht  of  damages  to  pr«>p- 


erty  in  consequence  of  any  riot  or  mob  with- 
in the  county  or  olty.  The  policy  «p<>n  which 
the  act  Is  framed  may  be  supposed  to  be  to 
make  good  at  the  public  expense  the  losses 
of  those  who  may  be  so  unfortunate  as,  with- 
out their  own  fault,  to  be  injured  In  their 
property  by  acts  of  lawless  violence  of  a  par- 
ticular kind  which  It  is  the  general  duty  of 
the  gnvemment  to  prevent,  and  further,  and 
principally,  we  may  suppose,  to  make  it  the 
Interest  of  every  person  liable  to  contribute 
to  the  public  expense  to  discourage  lawless- 
ness and  violence  and  maintain  the  empire 
of  the  laws  established  to  preserve  public 
quiet  and  social  order.  These  ends  are  plain- 
ly within  the  purposes  of  civil  government, 
and.  Indeed,  it  Is  to  maintain  them  that  gov- 
ernments are  instituted,  and  the  means  pro- 
vided by  this  act  seem  to  be  reasonably 
adapted  to  the  purpose  in  view." 

We  have  gone  over  the  questions  involved 
In  this  case  with  much  care,  and  have  reach- 
ed the  same  conclusion  which  was  reached 
in  City  of  Chicago  v.  Manhattan  Cement  Co., 
supra,  where,  on  page  877  of  178  111.,  and 
page  69  of  53  N.  E.  (45  L.  R.  A.  848,  69  Am. 
St  Rep.  321),  this  court  said :  "Statutes  sim- 
ilar to  ours  have  been  In  force  In  Elngland, 
as  well  as  in  several  of  the  states  in  this 
country,  for  many  years,  and  have  uniform- 
ity been  upheld  by  the  courts.  The  constitu- 
tional right  of  Legislatures  to  enact  socb 
laws  under  our  form  of  government  has  been 
frequently  challraged  in  courts  of  last  resort, 
and  our  attention  is  called  to  no  caae  deny- 
ing that  authority." 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  circuit  court  will  be  af- 
firmed. 

Judgment  affirmed. 


(m  ni.  SK) 
ALLOTT  at  al.  v,  AMERICAN  STRAW- 
BOARD  CO.  et  al. 
(Sapreme  Court  of  lUlnoia.    Dee.  15,  1908.) 

1.  Appeal  and  Erbob  ({  840*)  —  Jitbisdio- 
tional  questionb, 

The  Supreme  Court  Of  its  own  motion  may 
raise  the  qnestion  of  want  of  Jurisdiction  over 
the  subject-matter  at  any  stage  of  the  proceed- 
ings. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3301 ;   Dec  Dig.  |  840.*] 

2.  Qmsnixa  Title  (J  7*)  —  *'Ci.OTn)  oh  Ti- 
tle." 

A  "cloud  OB  title"  is  a  semblance  of  a  title, 
legal  or  equitable,  or  a  claim  of  an  interest,  in 
lands  appearing  In  some  lesal  form,  but  which 
is  in  fact  unfounded.  It  la  a  title  or  Incnm- 
branoe  apparently  valid,  but  actually  Invalid, 
and  exists  where  the  claim  of  an  adverse  party 
to  land  is  valid  on  the  face  of  the  instrument  or 
the  proceeding  sought  to  be  set  aside,  and  ex- 
trin^c  facts  are  required  to  be  established  to 
show  its  invalidity. 

[Ed.  Note.— For  other  cases,  see  Qnieting  Ti- 
tle, Cent.  Dig.  H  15-17;   Dec  Dig.  1  7.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1233-1285.1 
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8.  QuiMiNG  TjTLt  (S  7*)— Cloud  on  Titlb— 

EqUITABLS  JUBISDICTION. 

A  bill  will  not  lie  to  remove  a  mere  verbal 
claim  or  oral  assertion  of  ownership  in  property 
as  a  cload  on  title,  but  applies  only  to  instru- 
ments or  other  proceedings  in  writing  which  ap- 
pear on  the  record  and  cast  doubt  on  the  valid- 
sty  of  the  record  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  1^- 
tle,  Cent.  Dig.  {§  15-17 ;   Dec.  Dig.  §  7.*] 

4.  EquiTT  (ji  359*)— BiLi/— Dismissal. 

Complamants  in  equity,  where  no  cross- 
bill is  filed,  can  control  their  own  bill  and  dis- 
miss the  same  at  any  time  up  to  the  entry  of 
decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  74&-756 ;  Dec.  Dig.  9  359.*] 

5.  Injunction  (5  37*)  —  Condition  —  Ijsgal 
titlb— establishment  at  law. 

Equity  will  not  interfere  by  injunction  in  a 
suit  to  protect  alleged  water  rights  until  the  le- 
gal title  thereto  has  been  established  at  law. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  |  85;  Dec.  Dig.  {  87.«] 

6.  Injunction  (J  IS*)— Bight  to  Rblust— In- 

JUBT. 

Equity  will  not  issue  an  injunction  unless 
complainant  shows  he  will  be  substantially  in- 
jured if  relief  is  not  granted. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  13;    Dec.  Dig.  {  13.*] 

7.  Injunction  (|  9*)— Right  to  Relief. 

To  authorize  an  injunction,  there  must  not 
only  be  a  clear  and  paJpable  violation  of  com- 
plainants' rights,  but  such  rights  must  be  certain 
and  clearly  ascertained. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  8;  Dec.  Dig.  g  9.*] 

8.  Injunction  (J  11*)  — Right  to  Rra.iKF  — 

AFPBEHENBION  07  INJUBT. 

An  injunction  will  not  be  granted  to  allay 
complainant's  fears  or  apprehensions  of  injury, 
unless  there  is  a  reasonable  probability  that 
the  threatened  acts  complained  of  will  be  com- 
mitted. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  10;   Dec.  Dig.  S  II-*] 

9.  Injunction  (i  11*)— Right  to  Relief.  ' 

Where  it  did  not  appear  that  there  was  any 
reasonable  ground  for  believing  that  defendants 
would  undertake  to  make  any  change  in  an  ex- 
isting dam,  or  in  the  use  of  water  flowing 
through  the  east  channel  of  a  stream  to  which 
they  were  entitled  under  a  water  rights  convey- 
ance, and  the  court  in  a  suit  to  restrain  defend- 
ants from  making  such  change,  etc.,  could  do 
nothing  more  than  determine  an  abstract  ques- 
tion as  to  the  rights  of  the  parties,  the  bill  was 
unsustainable .  under  the  rule  that  equity  will 
not  entertain  a  bill  merely  to  vindicate  an  ab- 
stract principle. 

.[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  I  10;  Dec.  Dig.  {  11.*] 

Error  to  Circuit  Court,  Will  County;  Frank 
L.  Hooper,  Judge, 

Suit  by  William  D.  Allott  and  others  against 
the  American  Strawboard  Company  and  oth- 
ers. Decree  for  complainants,  and  defendants 
bring  error.  Reversed  and  remanded,  with 
directions. 

The  original  bill  In  this  case  was  filed  Sep- 
tember 9,  19(M,  against  the  American  Straw- 
board  Comimny  and  two  of  the  other  plain- 
tiffs In  error,  asking  that  they  be  restrained 
from  taking  or  continuing  in  possession  of  an 
abutment  of  a  dam  on  block  16,  Alden's  Island 


addition  to  Wilmington,  or  tlie  abutment  to 
said  dam  on  the  opposite  shore  of  the  Kanka- 
kee river,  or  of  the  lands  between  said  ebnt- 
ments,  and  from  proceeding  to  erect  a  dam 
across  the  Kankakee  river  at  said  place  or  so 
near  as  to  Interfere  with  complainants  In 
maintaining  a  dam  there,  except  as  sudi  plain- 
tiffs In  error  might  proceed  In  accordance 
with  certain  provisions  and  restrictions  of 
certain  deeds  of  July  28,  1838,  executed  by 
Thomas  Cox  and  others  to  A.  B.  Bowen  and 
others,  and  that  the  rights  of  all  parties  as  to 
the  maintenance  and  control  of  the  flTe-foot 
dam  at  said  place  and  the  rights  of  the  par- 
ties to  the  water  power  derived  from  such 
dam  might  be  defined  and  declared.  No  In- 
junction was  ever  issued  in  the  case.  Sub- 
sequently, on  May  16,  1905,  an  amendment 
was  filed  adding  as  parties  other  persons  own- 
ing or  claiming  to  own  certain  lots  and  the 
right  to  have  power  from  the  dam.  Answers 
were  filed,  and,  on  issues  being  joined,  testi- 
mony was  taken,  which  shows  that  in  the 
Kankakee  river  in  this  locality  is  situated 
Alden's  island.  The  river,  flowing  In  a  north- 
erly direction,  Is  divided  thereby  into  two 
streams,  the  largest  one  originally  flowing  (m 
the  west  side  of  the  island.  The  river  has 
been  used  for  water  power  at  that  point  since 
about  1838.  At  that  time  the  land  and  water 
rights  were  owned  jointly  by  Thomas  and 
Joseph  Cox  and  A.  B.  Bowen,  who  afterward 
divided  the  property  between  them  by  deeds. 
The  land  on  the  east  bank  of  the  east  branch 
was  platted  into  water  lots  and  sold  to  var- 
ious parties  by  the  Coxes  and  Bowoi,  and  by 
mesne  conveyances  the  title  to  the  respective 
lots  is  now  in  the  various  defendants  in  error. 
Several  mills,  Including  a  paper  mill  operated 
by  the  American  Strawboard  Company,  are 
situated  on  these  water  lots,  and  are  run  a 
part  of  ttie  time  by  power  obtained  from  a 
raceway  running  out  of  the  east  channel.  One 
of  these  early  deeds  includes,  among  other 
rights  granted,  "the  privilege  of  letting  and 
drawing  off  from  the  mill  race  at  said  lot  11, 
also  72  Inches  of  water  from  the  mill  race  at 
any  place  on  the  premises  hereby  conveyed, 
and  of  reserving  884  inches  of  water  to  be 
drawn  from  said  mill  or  point  at  said  lot  1, 
and  water  sufficient  to  run  a  sawmill,  and  72. 
inches  of  water  to  be  drawn  from  the  mill 
race  at  lot  10  of  water  lots,  the  one-half  of  all 
the  remaining  water  In  the  mill  race,  togethw 
with  all  and  slngnilar  the  hereditaments  and 
appurtenances,"  etc.  Some  of  the  other  deeds 
contain  provisions  of  the  same  nature.  There 
are  also  provisions  as  to  the  building  and  re- 
pairing of  the  miUdam  and  other  portions  of 
the  woift  connected  with  the  water  power,  in 
proportion  to  the  respective  rights. 

About  1838  a  raceway  was  constructea. 
leading  out  from  the  east  channel  of  tbe 
river,  across  tbe  water  lots,  and  into  the  river 
again.  At  about  the  same  time  a  dam  was 
erected  across  the  west  channel  of  tiie  river 
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at  the  npper  or  southern  end  of  the  Island. 
Tbls  dam  baa  been  replaced  fnMn  time  to 
time,  first  being  built  of  brush,  thai  of  bould- 
ers, and  then  a  wooden  dam  fire  feet  blgh  was 
erected  lo  1871,  all  at  substantially  the  same 
point  In  the  rlTer.  Before  the  dam  was  built 
in  1871  there  was  a  dispute  as  to  whether  It 
should  not  be  constructed  six  feet  In  height, 
but  after  confereacea  the  parties  Interested 
decided  upon  a  five-foot  dam,  and  It  appears 
to  have  been  built  by  the  Kankakee  Company 
largely  for  the  purpose  of  facilitating  naviga- 
tirni  of  the  river  by  that  company.  Water 
gates  were  put  In  at  the  upper  &ii  of  the 
east  channel  to  regulate  the  flow  of  water 
tb^eln.  The  Kankakee  Company  navigated 
tugs  and  barges  on  the  river  for  a  number  of 
years,  but  in  1881  or  1882  ceased  its  opera- 
tlcms,  and  refused  to  pay  fbr  repairs  on  the 
water  gates  or  dam.  Evidently  the  main  part 
of  the  cost  of  keeping  the  dam  and  water 
gates  in  rq[>alr  for  many  years  thereafter  was 
met  by  the  owners  of  the  water  lots  on  the 
race  and  by  the  city  of  Wilmington.  A  part 
of  Alden's  Island  is  used  by  the  dty  as  a 
wooded  park,  and  the  city's  Interest  In  the 
water  gates  seems  to  be  largely  to  use  them 
as  flood  gates  to  control  the  water  when  it  Is 
high. 

Up  to  1871  there  appears  to  have  been  no 
controversy  relative  to  the  water  power. 
Since  that  date  the  five-foot  dam  continued  to 
exist,  with  some  repairs,  until  January,  1904, 
when  a  portion  of  it  was  swept  away,  and 
there  then  arose  some  controversy  as  to  when 
and  by  whom  It  should  be  rebuilt  Defend- 
ants In  error  erected  a  small  wire  inclosure 
around  the  east  abutment,  which  Is  on  land 
owned  by  them,  had  a  tent  placed  there,  and 
hired  a  man  to  live  in  the  tent  and  watch  the 
property.'  They  also  had  a  small  amount  of 
filling  and  other  work  done  at  various  places. 
There  is  some  evidence  tending  to  show  that 
they  claimed  that  they  were  intending  to 
build  a  new  dam  on  a  much  larger  scale  than 
had  been  built  before,  and  one  of  the  defend- 
ants in  error  testified  that  he  had  a  conversa- 
tion with  a  representative  of  the  American 
Strawboard  Company  to  the  eftect  that  he 
wanted  the  parties  in  interest  to  get  together, 
and  that  he  did  not  object  to  building  a  new 
dam  at  that  point  at  the  johit  expense  of  the 
defendants  and  the  plaintiffs  In  error,  pro- 
vided it  was  so  constructed  as  to  serve  for 
the  foundation  of  a  higher  structure  when 
that  should  be  commenced,  but  nothing  defi- 
nite came  of  this  talk.  The  owners  of  the 
water  power  rights  shortly  thereafter  started 
to  rebuild  the  dam,  and  the  original  bill  In 
this  case  seems  to  have  been  filed  at  about 
that  time,  but  no  injunction  was  issued,  and 
it  appears  from  the  pleadings  and  from  the 
evidence  taken  that  during  the  pendency  of 
the  suit,  and  before  the  amended  bill  was 
filed  adding  the  new  defendants,  the  dam  was 
rebuilt  as  a  five-foot  dam,  at  the  same  height 
as  it  had  existed  from  1871. 


The  circuit  court  of  Will  county  at  the 
January  term,  1906,  entered  a  decree  finding 
that  whatever  rights  plaintiffs  In  error  had 
arose  under  their  deeds,  and  not  by  prescrip- 
tion, and  further  finding  "that  the  right  to 
control  the  flow  of  water  In  said  east  channel 
In  excess  of  what  is  required  to  supply  the  de- 
fendant owners  of  water  power  with  the  flow 
to  which  they  are  entitled  under  their  respec- 
tive grants  Is  a  valuable  property  owned  and 
possessed  by  the  complainants,  and  that  the 
assertion  of  said  claims  of  the  defendants, 
and  the  assertion  of  the  right  to  liave  other 
water  power  than  that  defined  by  their  re- 
spective grants,  under  which  they  derive  title, 
as  aforesaid,  made  In  connection  with  the 
use  of  water  power,  and  the  exercise  of  the 
authority  which  they  rightfully  have  to  make 
repairs  on  said  dam  and  for  such  purpose  to 
exercise  a  limited  right  of  possession,  in  con- 
nection with  the  fact  that  the  complainants 
have  made  no  use  of  the  surplus  power  afford- 
ed by  said  dam  for  a  period  of  years,  consti- 
tute a  cloud  upon  the  title  of  the  complain- 
ants aforesaid  which  tends  to  greatly  impair 
the  value  of  the  complainants'  aforesaid  prop- 
erty; and  the  complainants,  under  the  condi- 
tions aforesaid,  being  without  adequate  rem- 
edy at  law,  the  court  doth  find  and  decree 
that  the  rights  of  the  said  defendants  to 
water  power  and  to  the  control  of  the  said 
dam  at  the  south  end  of  Alden's  Island  are 
such  only  as  they  have  acquired  aforesaid 
by  deed  or  grant  and  as  are  defined  and  limit- 
ed by  their  respective  grants,  and  that  they 
are  without  title  or  authority  to  have  pos- 
session of  or  to  exercise  control  over  the  said 
dam  except  as  authorized  by  said  deeds,"  etc. 
The  court  further  found  that,  by  reason  of 
waiver  of  counsel  on  one  side  and  objections 
on  the  other,  it  would  not  attempt  to  adjudi- 
cate or  determine  the  rights  of  the  several 
defendants,  under  their  respective  deeds  as  to 
the  particular  amount  of  water  or  power 
limited  under  such  deeds,  as  the  determina- 
tion of  such  respective  rights  was  not  mate- 
rial or  essential  to  the  determination  of  the 
other  questions.  From  that  decree,  this  writ 
of  error  has  been  sued  out 

J.  L.  O'Donnell  and  T.  F.  Donovan  (James 
Todd,  of  counsel),  for  plaintiffs  in  error. 
Bufus  Cope,  for  defendants  In  error. 

CARTER,  J.  (after  sUting  the  facts  as 
above).  Manifestly  from  this  record  the  only 
thing  attempted  to  be  settled  by  the  decree 
was  the  question  whether  the  rights  of  the 
various  plaintiffs  In  error  arose  solely  from 
the  deeds  in  question,  or  if  they  possessed  an 
easement,  acquired  by  prescription,  In  the 
use  of  water,  over  and  above  that  called  for 
by  the  deeds,  to  the  amount  such  excess  had 
habitually  flowed  through  the  east  channel 
since  the  erection  of  the  five-foot  dam  in 
1871. 

The  only  question  we  deem  it  necessary  to 
discuss  is  the  Jurl8dlcti<n>  of  a  court  of  equity 
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to  grant  the  relief  apeclfled  In  said  decree. 
The  Jurisdictional  question  Is  not  raised  by 
the  pleadings,  and  only  incidentally  in  the 
briefs  of  plaintUts  in  error,  bnt  this  court 
may  of  Its  own  motion  interpose  the  objec- 
tion of  want  of  jurisdiction  over  the  subject- 
matter  of  the  suit  at  any  stage  of  the  pro- 
ceedings. Gage  T.  Schmidt,  104  111.  106.  The 
Jurisdiction  of  equity  was  invoked  in  the 
original  bill  to  restrain  plaintiffs  In  error 
from  rebuilding  the  dam,  but  that  part  of  the 
remedy  is  not  now  urged  and  does  not  seem 
to  have  been  since  the  time  the  dam  was  re- 
built The  only  remedy  now  urged  giving 
equity  jurisdiction  Is  the  settling  of  the  rights 
of  the  parties,  and  the  court  by  its  decree 
entertained  jurisdiction  for  that  purpose  on 
the  ground  that  plaintiffs  in  error's  claim  to 
a  part  of  the  water  rights  by  prescription 
amounted  to  a  doud  upon  the  title  of  defend- 
ants in  error.  A  cloud  on  a  title  Is  a  sem- 
blance of  a  title,  either.  legal  or  equitable,  or 
a  dalm  of  an  interest  In  lands  appearing  in 
some  legal  form,  but  which  la  in  fact  un- 
founded. BIgdon  Y.  Shirk,  127  111.  411,  19  N. 
B.  696.  It  la  a  title  or  Incumbrance  appai^ 
ently  valid  bnt  actually  Invalid.  Groodklnd 
V.  BarUett,  136  Bl.  18,  26  N.  E.  387.  It  exists 
where  the  claim  of  an  adverse  party  to  land 
Is  valid  upon  the  face  of  the  Instrument  or 
the  proceeding  sought  to  be  set  aside,  and  ex- 
trinsic facts  are  required  to  be  established 
to  show  the  supposed  conveyance  to  be  Inop- 
erative and  void.  Beed  v.  Tyler,  56  111.  288. 
This  court  has  held  that  a  bill  will  not  lie  to 
remove  a  mere  verbal  claim  or  oral  assertion 
of  ownership  in  property  as  a  cloud  upon  the 
title.  Such  clouds  upon  title  as  may  be  re- 
moved by  courts  of  equity  are  instruments  or 
other  proceedings  In  writing  which  appear 
upon  the  records  and  thereby  cast  doubt  up- 
on the  validity  of  the  record  title.  Parker  v. 
Shannon,  121  111.  452,  13  N.  E.  155.  See  Boby 
V.  South  Park  Com'rs,  215  111.  200,  74  N.  E. 
125,  as  to  whether  the  existence  of  an  ordi- 
nance looking  towards  the  condemnation  of 
property,  without  any  attempt  to  enforce  It,- 
would  constitute  a  cloud  upon  the  title.  Up 
to  the  tbne  the  answers  were  filed  in  this 
proceeding  there  was  nothing  of  record  that 
would  justify  a  court  of  equity  in  interfering 
to  remove  a  cloud  on  the  title  of  defendants 
in  error.  "While  it  has  been  held  that  the 
semblance  of  a  title,  such  as  would  justify 
the  filing  of  a  bill  in  equity  to  remove  a 
doud,  may  exist  on  account  of  the  filing  of 
a  bill  In  equity  claiming  title  to  real  estate, 
even  though  it  had  been  dismissed  on  the 
merits  (Shults  v.  Shults,  159  111.  654.  43  N. 
E.  800,  50  Am.  St  Bep.  188),  yet  defendants 
in  error  could  control  their  own  bill,  no  cross- 
bill having  been  filed  (Langlols  v.  Matthles- 
sen,  155  111.  230,  40  N.  E.  49C),  and  therefore, 
up  to  the  time  of  entering  the  decree,  they 
could  dismiss  it  any  time  they  saw  fit  It 
is  true  that  in  other  jurisdictions,  under 
somewhat  similar  circumstances,  courts  of 
equity  have  taken  jurisdiction  to  remove'  a 
doud  upon  the  title.    Oman  v.  Bedford-Bowl- 


ing Green  Stone  Co.,  1S4  Fed.  64,  67  0.  0. 
A.  190;  Biverside  Land  &  Irrigation  Co.  ▼. 
Jansen,  66  Cal.  800,  S  Pac.  486;  Reseryolr 
Co.  y.  Water  Supply  Co.,  27  Colo.  6SQ,  62 
Pac.  420.  See,  also,  Lyon  v.  Boss,  4  Ky.  466; 
Gould  on  Watem  (3d  Ed.)  {  619.  But  It  wlU 
be  noted  that  In  all  those  casea  ttiere  appears 
to  have  been  an  Immediate  danger  of  rights 
being  interfered  with  innless  a  court  of  equity 
assumed  jurisdiction.  It  has  been  hdd  that 
chancery  will  not  intervene  to  tmstaln  tb» 
right  to  a  water  course,  or  to  enjoin  the  use 
thereof,  until  after  the  legal  tittle  Is  first  set- 
tled; the  qiiestion  In  dispute  being  the  coor 
struction  of  certain  grants..  Prentiss  v.  Ler- 
nard,  11  Vt.  135.  Where  defendant  asserted 
title  to  an  easement  in  a  water  course  acroaa 
complainant's  premises,  and  had  gone  oa  the 
premises,  without  the  complainant's  oonsem^ 
to  repair  the  stream  for  mare  than  twenty 
years,  and  bad  destroyed  a  gate  erected  by 
complainant  to  lessen  the  flow  of  water,  equity 
wooild  not  take  jarlsdlctlon  to  quiet  title  In  Um 
easement  until  thelegal  righthad  been  decided. 
De  Hamme  v.  Bryant  61  N.  J.  Eq.  141,  48  AtL 
220;  Famham  on  Waters  and  Water  Bights, 
H  474,  829.  It  has  been  frequently  held  that 
in  an  attempt  to  obtain  an  injunction  under 
drcumstances  similar  to  those  set  up  on  tills 
record  equity  will  not  Interfere  until  the  le- 
gal title  has  been  established  by  law.  Ma- 
loon  V.  White,  57  N.  H.  152;  Outcalt  v.  Helme 
Co!,  42  N.  J.  Eq.  665,  4  AQ.  669,  9  Atl.  683; 
Peters  v.  Hansen,  55  Mich.  276,  21  N.  W.  342; 
State  V.  Sunapee  Dam  Co.,  70  N.  H.  458,  60 
AU.  108,  59  L.  B.  A.  55.  Where  three  per- 
sons were  severally  in  poBsessloa  of  certain 
lands  bordering  on  a  river,  the  lands' of  one 
being  on  the  east  bank  and  those  of  another 
on  the  west  bank  and  those  of  the  third  on 
an  Island  In  the  center,  a  court  of  equity 
properly  refused  to  take  jurisdiction  to  settle 
their  respective  rights  as  to  the  use  of  the 
water  until  such  rights  had  been  established 
at  law.  Stolp  V.  Hoyt  44  m.  219;  Howell 
Co.  y.  Glucose  Co..  171  111.  350.  49  N.  E  497: 
Bradfleld  v.  Dewell,  48  Mich.  9,  11  X.  W.  760. 
We  are  of  the  opinion  that  under  the  authori- 
ties In  this  state  there  was  no  such  cloud  on 
the  title  as  to  justify  equity  in  taking  Juris- 
diction here,  either  at  the  time  of  filing  the 
original  hill  or  when  the  decree  was  entered. 
It  may  well  be  doubted,  for  another  reason 
whether  equity  should  assume  jurisdiction 
in  this  case.  It  has  been  repeatedly  held 
that  equity  will  not  assume  Jurisdiction  and 
issue  an  Injunction  unless  the  party  complain- 
ing shows  that  he  will  be  injured  If  relief  la 
not  granted.  Shonk  Tin  Printing  Ca  v. 
Shonk,  138. 111.  84,  27  N.  E.  529.  And  it  Is 
also  a  rule  that  the  allegations  must  be  clear 
and  distinct  and  supported  by  satisfactory 
evidence  that  substantial  injury  will  be  sus- 
tained. Springer  v.  Walters,  139  Bl.  419,  28 
N.  E.  761.  It  has  also  been  held  that  to  au- 
thorize an  injunction  there  should  not  only 
be  a  clear  and  palpable  violation  of  the  riRhts 
of  the  complainant  but  the  rights  themselves 
should  be  certain  and  such  as  can  be  dearly 
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ascertained  and  meamred.  Olmsted  t.  Loom- 
is,  6  Barbi  (N.  T.)  162;  Tipping  y.  Bckersley, 
2  K.  ft  J.  Cb.  264.  The  conrts  will  not  grant 
an  Injnnctlon  to  allay  the  fears  or  apprehen- 
dons  of  IndlTldnals  nnleas  there  la  a  reason- 
able probability  of  the  threatened  acts  com- 
plained of  being  committed.  16  Am.  &  Bng. 
Bncy.  of  Law  (2d  Ed.)  p.  861.  This  same 
doctrine  has  been  applied  in  actions  to  settle 
title  where  the  apprehensions  appear  to  be 
onfonnded.  6  Am.  ft  Bng.  Bncy.  of  Law  (2d 
Bd.)  p.  153,  and  cases  there  cited.  There  Is 
nothing  rttown  In  this  record  which  Indicates 
that  there  is  any  reasonable  gronnd  for  be- 
lieving that  plalntlfflB  in  error  will  nndertake 
to  make  any  change  in  the  dam,  or  in  the  use 
of  the  water  flowing  tiurongh  the  east  chan- 
nel, to  the  detriment  of  the  defendants  in  er- 
ror.  Fnrthermore,  there  is  a  controversy  as 
to  whether  on  this  record  it  could  be  positive- 
ly and  certainly  ascertained  bow  high  a  dam 
the  deeds  In  question  authorieed  to  be  con- 
structed at  the  point  in  qiofletlon  or  to  haw 
mnch  water  plaintltrs  In  error  were  entitled 
imder  said  deeds.  Surely  it  cannot  be  claim- 
ed that  a  reading  of  the  deeds,  In  connection 
witb  the  pleadings  in  this  case,  makes  those 
points  clear  and  plain,  and,  f(s  we  have  said, 
the  decree  does  not  attempt  to  <settle  this. 
We  cannot  see  Ibat  the  decree  will  be  of  any 
particular  benefit  to  any  one,  except,  perhaps, 
In  so  far  as  the  fact  that  it  finds  in  a  gen- 
eral way  that  plaintiffs  in  error  have  no  pre- 
scriptive rights  In  the  water  might  be  deemed 
of  l)eQeflt  to  defendants  in  error's  title. 
While  the  decree  found  that  the  only  rights  of 
plaintiffs  in  error  arise  under  the  deeds  and 
not  from  prescription,  it  does  not  attempt  to 
settle  the  practical  questions  Involved,  such 
as  whether,  under  those  deeds,  plaintiffs  In 
error  are  entitled  to  have  a  five-foot  dam  at 
the  pobit  in  question,  or  whether  the  dam.  If 
desired  by  plaintiffs  In  error,  could  be  erect- 
ed higher,  or  whether  It  could  be  lowered, 
and  how  much  water  the  deeds  actually  call 
for.  The  decree  does  not  attempt  to  change 
the  present  condition  of  the  dam.  Defend- 
ants in  errqr  do  not  seek  to  deprive  plaintiffs 
in  error  of  the  right  to  make  repairs  pursu- 
ant to  the  provisions  of  the  deeds,'  and  the 
decree  does  not  attempt  to  regulate  or  change 
In  any  way  the  use  of  the  water  now  being 
sent  through  the  east  channel  by  means  of 
the  dam  and  the  gates  at  the  upper  or  south 
end  of  said  Alden's  Island.  A  court  of  equity 
Is  not  called  inpon  to  do  a  vain  thing,  and  it 
will  not  entertain  a  bill  sitnply  to,  vindicate 
an  abstract  principle  of  justice.  Patterson  v. 
Korthem  Trust  Co.,  230  111.  334,  82  N.  H. 
837;  Jollet  &  Chicago  Railroad  Cb.  v.  Healy, 
W  m.  416;  Werden  v.  Graham^,  107  111.  169; 
Seeger  ▼.  Mueller,  133  HI.  86,  24  N.  B.  SIS; 
Beattle  ▼.  Whipple,  154  HI.  273,  40  N.  B.  340. 
For  the  reasons  stated,  equity  does  not 
have  Jurisdiction  of  the  subject-matter  here 
in  dlqrate.  The  decree  of  the  drcnlt  court  Is 
therefore  reversed  and  the  canse  remanded, 


with  directions  to  dismiss  the  bill  without 
prejudice  to  further  proceedings. 
Reversed  and  remanded  with  directions. 


.     ,  (2S7  111.  278) 

DEVINB  V.  CHICAGO  CITY  RY.  Ca 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  Plkadinq  (§  212*)— DBinjBBBB— Waivkb. 

Where  defendant,  after  filing  a  demurrer  to 
the  declaration,  files  no  furUier  pleadings,  and 
goes  to  trial  without  calling  up  the  demurrer 
for  disposition,  he  waives  the  demurrer,  and 
cannot  raise  the  objection  for  the  first  time  aft- 
er verdict 

[Ed.  Note.— For  oUier  casbs,  see  Pleading, 
Cent.  Dig.  »  621-624;   DecTDig.  {  212.*] 

2.  APHtAi  Awn   Bbbob   (J   1048*)— Rbviiw— 
Habmi.bbb  Bbbob—Exaxination  or   Wit- 

ITEBS. 

Where  a  witness,  having,  in  answer  to  a 
question  as  to  whether  he  did  not  testify  differ* 
ently  at  the  coroner's  inqaest,  stated  "I  may 
have.  I  don't  remember,"  error  of  the  court  in 
sustaining  an  objection  to  a  further  question  as 
to  whether  the  matter  was  not  fresher  in  the 
witness'  mind  at  the  time  of  the  Inqnest  than  at 
the  time  of  trial  was  not  ground  for  reveisai, 
where  the  witness  was  otherwise  cross-examin- 
ed at  great  length  on  the  subject  of  his  testi- 
mony eiren  'before  the  coroner,  and  the  testi- 
mony Itself  was  intradnced  for  the  purpose  <^ 
impeaching  him, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4140-4146:  Dec.  Dig.  | 
1048.*] 

3.  Cabbibbs  (J  884»)— Ejbction  of  Pabbenobb 
—  Ubb  of  Fobob  — Rebistawob— Sklf-Dk- 

FENSB. 

In  an  action  by  a  passenger  for  wrongful 
ejection,  an  instruction  asked  by  defendant  pre- 
senting the  theory  that  the  conductor  acted  in 
self-defense,  which  was  so  drawn  as  to  lead  the 
jury  to  believe  that  the  conductor  could  .use  any 
amount  of  force,  even  to  the  extent  of  causing 
death,  if  there  were  reasonable  grounds  for  be- 
lieving that  there  was  daneer  of  his  receiving 
bodily  injury,  however  slight  from  the  resist- 
ance of  the  passenger,  was  properly  refused, 
where  the  only  evidence  to  support  such  instruc- 
tion was  that,  when  the  passenger  attempted  to 
get  back  on  the  car,  he  appeared  to  have  his 
hand  behind  him. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  {  384.*] 

4.  Tbial  (§  260*)— IwsTBUcrioNS— Requbspts— 
Inbtbuctiors  Albeadt  Giveh. 

A  party  cannot  complain  of  the  refusal  of 
the  court  to  give  a  requested  Instruction,  where 
the  subject-matter  of  such  instruction  is  includ- 
ed in  the  charge  as  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  |{  661-659;  Dec.  Dig.  {  ^.«} 

Appeal  from  Appellate  C!ourt,  First  Dis- 
trict, on  Appeal  from  Superior  Coart,  Cook 
County;  Robert  W.  Wright,  Judge. 

Action  by  John  F.  Devlne,  administrator  of 
Thomas  Keating,  deceased,  against  the  Chi- 
cago City  Railway  Company.  From  a  judg- 
ment of  the  Appellate  Court  affirming  a  judg- 
ment of  the  circuit  court  for  plaintiff,  de- 
fendant appeals    Affirmed. 

It  appears  from  the  evidence  that  deceased 
was  foand  by  a  night  watchman  about  2 
o'clock  on  the  'morning  of  AprU  20,  1905,  ly- 


*Far  other  cases  see  same  topic  and  sectloa  NUHBBR  Is  Sec  *  Am.  Digi.  ISOT  to  date,  *  Reporter  Indexei 
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ifig  nnconsdoaa  on  the  sidewalk  on  Sixty- 
Third  street,  and  haTing  a  wound  on  the 
right  side  of  his  head  some  five  Inches  long. 
He  was  taken  to  a  hospital  in  the  patrol 
wagon,  and  died  about  2  o'clock  the  next 
afternoon.  The  evidence  shows  that  the  de- 
ceased, in  company  with  ods  Oasey,  had 
been  drinking  to  a  considerable  extent  the 
afternoon  of  April  28th,  remaining  in  the 
last  saloon  imtU  nearly,  midnight  Casey 
testified  that  at  a  point  near  State  and  Thir- 
ty-Seventh streets  they  boarded  a  street  car 
and  stood  on  the  rear  platform  of  the  front 
car;  that  the  conductor  asked  for  their 
fares,  and  that  the  witness,  who  was  an  em- 
ploye of  the  company,  showed  a  badge;  that 
the  deceased  told  the  conductor  tliat  be  had 
a  badge  also,  but  showed  none.  He  was  told 
be  must  pay  fare  or  get  off  the  car.  This  be 
refused  to  do,  and  after  some  talk  the  con- 
ductor pushed  him  off  the  car.  Deceased 
Immediately  got  back  onto  the  running  board 
of  the  car,  and  this  witness  states  that  the 
conductor  then  struck  the  deceased  on  the 
head  with  something  about  a  foot  long;  that 
the  deceased  sank  to  his  knees,  still  holding 
to  the  car,  and  the  conductor  hit  him  a  sec- 
ond time;  and  that  then  deceased  fell  to 
the  street  in  a  heap.  Casey  testified  that 
the  conductor  then  kicked  and  pushed  him 
off  the  car,  and,  after  following  it  a  short 
distance,  he  went  back  to  the  deceased  and 
found  him  just  getting  up  and  bleeding  from 
the  right  side  of  the  head.  After  washing 
Keating's  head  at  a  nearby  saloon,  they 
boarded  another  car  at  Thirty-Ninth  street 
to  go  to  Sixty-Third  street,  where  the  wit- 
ness went  to  the  car  barn  to  make  an  In- 
quiry, leaving  Keating  sitting  on  the  side- 
walk, and,  when  he  returned  to  that  point 
from  the  bam,  Keating  was  gone.  The  next 
time  witness  saw  him  was  at  the  undertak- 
er's, after  his  death.  There  was  testimony 
by  other  witnesses  tliat  Casey  and  Keating 
were  drunk,  and  that  the  conductor  hit  the 
latter.  Tlie  motorman  of  the  car  on  which 
the  deceased  was  when  struck  stated  that 
the  conductor  used  a  "billy"  about  six  or 
eight  Inches  long,  made  of  leather  and  filled 
with  sand.  The  conductor  was  not  called  as 
a  witness. 

John  B.  Kehoe  and  Watsoo  J.  Ferry  (John 
R.  Harrington,  of  coimsel),  for  appellant. 
O'Donnell,  Dillon  &  Toolen,  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  defendant  filed  a  general  and 
special  demnrror  to  the  declaration.  No 
issue  was  joined  on  this  demurrer,  and  the 
declaration  and  demurrer  were  all  the  plead- 
ings in  the  case.  The  case  was  called,  both 
parties  being  represented  by  counsel,  and  a 
jury  was  Impaneled  without  either  party 
saying  anything  about  the  condition  of  the 
pleadings.  The  attention  of  the  trial  court 
does  not  seem  to  have  been  specifically  call- 
ed to  this  question  at  any  time.  The  in- 
structions asked  do  not  mention  it    The  mo- 


tion for  new  trial,  although  It  sets  out  par- 
ticularly 26  different  reasons  why  a  'new 
trial  should  be  granted,  does  not  call  atten- 
tion to  it;  and,  while  a  formal  motion  for 
arrest  of  Judgment  appears  to  have  been 
made,  the  record  does  not  disclose  that  the 
court's  attention  was  then  called  to  this 
point  Apparently  it  was  first  raised  in  the 
Appellate  Court  Appellant  argues  that  this 
Is  an  error  that  appears  on  the  face  of  the 
record,  and  hence'  can  be  raised  in  a  court 
of  review  for  the  first  time.  Conceding,  for 
the  sake  of  the  argument  that  this  is  true, 
is  the  error  of  such  nature  as  to  require  the 
reversal  of  this  case?  It  must  be  admitted, 
as  was  stated  by  Mr.  Justice  Breeee  in  Hop- 
kins V.  Woodward,  75  111.  62,  that  the  cases 
In  this  state  on  this  question  are  not  in  entire 
harmony.  This  court  held  that  where,  while 
a  demurrer  is  i)ending,  general  and  q>eclal 
pleas  are  filed  to  the  count  demurred  to,  the 
demurrer  is  thereby  waived,  and  no  judg- 
ment need  be  pronounced  on  it  Walden  v. 
Gridley,  96  III.  523.  Substantially  to  the 
same  effect  are  Davis  v.  Ransom,  26  111.  100, 
Edbrooke  v.  Cooper,  79  111.  582,  Hull  v.  Jolm- 
ston,  90  111.  604,  Shreffler  v.  Nadelhoffer,  133 
IlL  636,  25  N.  B.  630,  23  Am.  St  Rep.  626, 
and  Chicago  &  Alton  Railroad  Co.  v.  Clau- 
sen, 173  111.  100,  50  N.  B.  680.  We  have  al- 
so held  that,  if  the  parties  appear  and  go  to 
trial  without  a  plea  being  put  in,  it  is  such 
an  Irregularity  as  will  be  held  waived  and 
cured  by  the  verdict  under  the  statute  of 
amendments.  Brazzle  y.  Usher,  Breese,  35. 
To  the  same  effect  are  lioomis  v.  Riley,  24 
111.  307,  Strohm  v.  Hayes,  70  111.  41,  Bamett 
V.  Graff,  52  III.  170,  and  First  Nat  Bank  v. 
Miller,  235  111.  135,  85  N.  B.  312.  It  has 
been  held  it  is  error  to  render  judgment  by 
default  on  demurrer  to  one  of  the  counts  In 
the  declaration  when  one  of  the  special  pleas 
remained  undisposed  of.  Bradshaw  v.  Mc- 
Klnney,  4  Scam.  54;  Steelman  v.  Watson,  6 
Gllman,  249.  It  has  also  been  held  that 
where  a  demurrer  remains  undecided  as  to 
a  part  of  the  counts  of  a  declaration,  it  is 
erroneous  to  try  the  case  and  render  final 
judgment  against  the  defendant  on  the  other 
counts.  Bradshaw  v.  Hoblett,  4  Scam.  53; 
Weatherford  v.  Wilson,  2  Scam.  253.  This 
court  In  Nye  v.  Wright,  2  Seam.  222,  held 
that  where  the  record  showed  that  a  demur- 
rer had  been  filed  in  the  court  below  by  the 
defendant  and  the  plaintiff  had  joined  in  the 
demurrer,  it  was  error  to  proceed  with  the 
cause  and  submit  It  to  a  jury  upon  its  mer- 
its without  first  disposing  of  the  demurrer. 
The  doctrine  of  that  case  has  been  upheld 
in  Moore  v.  Little,  11  111.  549,  and  Ghapmau 
V.  Wright,  20  111.  120,  and  substantially  to 
the  same  effect  are  Rlcheson  v.  Ryan,  15  111. 
13,  and  Sammis  v.  Clark,  17  111.  398.  In 
Lincoln  v.  Cook,  2  Scam.  61,  It  was  held 
that  where  the  record  stated  that  the  court 
sustained  the  demurrer  to  the  first  plea  of 
the  defendant,  and  that  after  replication  fil- 
ed to  certain  other  pleas  issues  were  joined 
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by  agreement  of  parties  and  the  cause  sab- 
mltted  to  a  Jniry,  the  parties  must  be  con- 
sidered as  waiving  all  objections  to  the  form 
of  the  pleadings  on  either  side.  In  Parker 
T.  Palmer,  22  111.  489,  the  conflict  in  the  de- 
cisions here  under  discussion  was  noticed, 
and  it  was  there  said  that  the  court  did  not 
intend  to  go  one  particle  beyond  the  point 
to  which  the  decided  cases  lead,  and  that, 
where  there  is  an  unanswered  demurrer  on 
record  and  the  party  filing  it  goes  to  trial 
by  consent,  U  will  not  be  cause  for  reversal 
of  the  Judgment  Again,  in  Williams  v.  Ba- 
ker, 67  111.  238,  it  was  held  that,  where  a  de- 
fendant who  has  demurred  to  a  declaration 
consents  to  a  trial  of  the  case  and  it  is  tried 
on  the  merits.  It  amounts  to  a  waiver  of  any 
b<!neflt  he  might  otherwise  have  had  from 
the  demurrer.  Again,  in  Hopkins  v.  Wood- 
ward, supra,  where  the  trial  court  proceeded 
to  trial  upon  Issues  of  fact  formed  without 
deciding  a  demurrer  to  a  plea,  there  being 
no  Joinder  in  demurrer,  this  court,  after  stat- 
ing that  the  decisions  were  conflicting,  held 
that  the  Irregularity  was  not  such  as  to  au- 
thorize a  reversal;  the  defendant  not  having 
placed  himself  in  a  position  to  demand  a 
decision  as  to  the  demurrer.  In  Belleville 
NaU  Mill  Co.  T.  Chiles,  78  IlL  14,  the  exact 
situation  as  It  appears  here  on  the  record 
was  apparently  presented,  and  this  court 
held  that  where  the  parties  go  to  trial  by 
consent,  with  a  demurrer  to  a  count  of  the 
declaration  undecided,  it  Is  no  cause  for  re- 
versal of  the  Judgment 

Counsel  for  the  appellant  argue  that  some 
of  these  last  cases  are  different  from  this 
case,  because  a  Jury  was  there  waived.  This 
is  not  true  of  the  last  case,  as  there  the 
trial  was  by  Jury.  Counsel  In  this  case,  as 
In  that  case,  consented  to  go  to  trial. 

Counsel  for  ai^ellant  however,  insist  that 
the  latest  utterance  of  this  court  In  Jocelyn 
V.  White,  201  111.  18,  66  N.  B.  327,  t^bolds 
their  contentlcm,  as  Nye  v.  Wright  was  quot- 
ed with  approval  on  this  point  While  it  Is 
true  there  are  some  expressions  in  that  case 
unnecessary  for  its  decision,  which  tend  to 
uphold  appellant's  contention,  it  is  also  true 
that  on  page  22  of  201  111.,  on  page  329  of 
e«  N.  B.,  this  court  said:  "If,  then,  one  does 
not  waive  his  undisposed  of  demurrer  by 
proceeding  to  trial  without  plea  and  without 
calling  It  up,  It  would  seem  that  the  court 
would  be  going  very  far  to  hold  that  he  had 
waived  his  rights  thereunder  where  such  a 
demurrer  was.  In  fact,  overruled,  merely  be- 
cause he  failed  to  expressly  give  notice  to 
the  court,  and  to  have  the  same  entered  of 
record,  that  he  had  dected  to  abide  by  such 
demurrer."  It  Is  therefore  very  clear  that 
the  court  In  that  case  was  of  the  opinion 
that  this  question  could  be  waived  by  pro- 
ceeding to  trial  without  plea  and  without 
calling  the  demurrer  up  for  dIsposItlMi. 
While  It  may  have  been  a  technical  error 
to  proceed  to  trial  before  a  Jury  on  Issues  of 


fact  without  disposing  of  this  demurrer,  we 
think  it  Is  the  better  practice  and  In  accord 
with  the  later  decisions  of  this  court  to  hold 
that  such  error  was  waived  by  appellant  by 
proceeding  to  trial  the  same  as  If  the  case 
was  at  issue  on.  the  facts,  and  cannot  be 
raised  for  the  first  time  after  verdict 

Counsel  for  appellant  further  insist  that 
the  court  committed  reversible  error  In  sus- 
taining objections  to  questions  asked  by  the 
appellant  of  witness  Casey.  That  witness 
was  asked  If  he  did  not  testify  differently 
before  the  coroner  than  on  this  trial,  and 
answered:  "I  may  have.  I  don't  remember." 
The  question  was  then  asked  if  the  matter 
was  not  fresher  In  his  mind  then  than  it 
now  is.  An  objection  to  the  question  was 
sustained.  A  like  question  was  also  asked 
in  another  part  of  his  examination,  and  the 
objection  was  sustained.  The  other  points 
raised  as  to  the  questions  on  cross-examina- 
tion of  the  witness  were  of  a  similar  char- 
acter. His  testimony  before  the  coroner  on 
this  point  was  afterwards  Introduced  for  the 
purpose  of  impeaching  him.  This  witness 
was  cross-examined  at  great  length  on  all 
phases  of  his  testimony.  We  should  be  In- 
clined to  Hold,  from  an  examination  of  the 
record,  that  the  trial  court  allowed  too  much, 
and  not  too  little,  latitude  In  such  cross-ex- 
amination. Certainly  no  reversible  error  was 
committed  In  refusing  to  allow  him  to  an- 
swer the  question  suggested  above,  or  as  to 
any  others  to  which  our  attention  has  been 
called. 

The  appellant  also  Insists  that  the  court 
erred  In  refusing  its  nineteenth  oflTered  in- 
struction. This  instruction  attempted  to  set 
up  the  law  of  self-defense  as  It  applied  to 
the  conductor  In  ejecting  the  deceased  from 
the  car.  Some  of  the  witnesses  testified  that, 
when  deceased  attempted  to  get  back  on  the 
car,  be  appeared  to  have  Us  hand  behind 
him.  The  argument  of  the  appellant  Is  that 
the  conductor  might  well  have  believed  that 
Keating  was  attempting  to  draw  a  revolver 
although  there  Is  no  proof  that  he  had  a 
revolver  on  his  person.  The  Instruction  to 
question  was  so  drawn  that.  If  It  had  been 
given,  the  Jury  might  have  been  led  to  be- 
lieve that  the  conductor  could  use  any 
amount  of  force,  even  to  the  extent  of  caus- 
ing death,  if  there  were  reasonable  grounds 
for  believing  that  there  was  danger  of  his 
receiving  any  bodily  injury,  however  slight. 
This  Is  not  the  law.  Admitting,  however, 
for  the  sake  of  the  argument,  that  the  in- 
struction stated  the  law  correctly.  It  was  uot 
error  to  refuse  It,  as  two  other  instructions 
were  given  for  appellant  which  fairly  cover- 
ed the  rule  of  law  as  to  self-defense  for  the 
conductor  which  might  be  Invoked  by  the  ap- 
pellant 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.. 

Judgment  affirmed. 
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PBTBBSON  T.  PUSST. 
(Supreme  Conrt  of  Illlnob.    Dee.  15,  1908.) 

1.  PLKADIRQ  (I  1T2*)— REPUOATION— JOINDEB 

— FiUNQ  OtTT  OP  TncB— Lkavk  op  Court. 
Thongh  plaintiff  failed  to  file  a  joinder  to 
defendant's  general  issue  or  a  replication  to 
defendant's  plea  of  set-off  within  the  pTop<>r 
time,  the  court  should  allow  the  same  to  be  fil- 
ed out  of  time  on  application  at  any  time  be- 
fore the  trial. 

[Bd.  Note. — For  other  cases,  see  PlRading, 
Cent.  Dig.  Si  334-338;   Dec.  Dig.  {  172.*] 

2.  Affxai.  ard  Ebbob  (f  1094*)  —  Kbvikv — 
Decision  of  Intebicboiatx  Coubt  —  Cow- 
FLicTiNa  Evidence. 

Where  a  Judgment  entered  on  a  verdict, 
based  on  conflicting  evidence,  is  affirmed  by  the 
Appellate  Court,  the  Supreme  Court  cannot  re- 
view such  Judgment  on  questions  of  fact. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  St  4322-4352;  Dec.  XHg.  S 
lOM.*] 

8.  CoNTBACTs  (8  824*)— Actions— Natobb  awd 
Form  of  Rkhxdt— CoMitON  Counts. 

Where  a  contract  has  been  performed  and 
nothing  remains  but  the  payment  of  the  price 
for  labor  and  material  furnished,  rpcovery  may 
be  had  under  the  common  counts,  though  there 
were  slight  variations  from  the  agreoment  as 
originally  entered  into. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {S  1549-1557;   Dec  Dig.  S  324.*] 

•4.  Tbiai.  (i  236*)  —  iNSTBUonoNS— Cbedibil- 

ITT  OF  WITNESSBS— "KNOWINOLY"— "WlIX- 

rmsLY." 

An  instruction  tliat  if  the  jury  believe 
that  any  witness  has  "knowin^y"  testiRed  false- 
ly, they  may  disregard  his  entire  testimony,  was 
not  subject  to  the  objection  that  it  failed  to 
use  the  word  "willfully,"  since  such  words  are 
of  equivalent  meaning. 

[Ed..  Note.^-For  other  cases,  see  Trial,  Cent 
Dig.  8S  531-533;    Dec.  Dig.  S  230.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,^  pp.  8937-3939;  voL  8,  pp.  7468-7481, 
7835,  V©8.] 

5.  Trial  (8   295*)— iNSTBUCTioNa— Conbtboo- 

TION  AS  A  WeOUE. 

In  an  action  to  recover  compensation  un- 
der a  contract,  an  instruction  that  substantial 
I)erfonnance  was  all  that  the  law  reqnii-od  wag 
not  subject  to  the  objection  that  it  failed  to 
inform  the  Jniv  what  c<«Btituted  substantial 
performance,  where  that  information  was  gir- 
en  in  other  instructions,  and  the  objectionable 
Instruction  did  not  direct  a  verdict. 

[Bd.  Note.— For  other  cases,  s<>e  Trial.  Cent 
Dig.  SI  703-717 ;   Dec  Dig.  8  295.*1 

6.  CORTBACTS    (I   294*)  —  SUBSTANTTAI.    PeB- 

foruanoe. 

A  substantial  performance  of  a  contract  is 
all  that  the  law  requires,  where  there  has  been 
no  willful  departure  from  the  terms  of  the  con- 
tract, no  omission  in  essential  points,  and  it 
has  been  honestly  and  faithfully  performed  in 
its  material  parts. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S8  1857-1361;    Dec.  Dig.  8  294,») 

7.  Appeal  and  Ebbob  (8  207*)— 6bjection8 
IN  LoWEB  CoTTRT— Misconduct  of  Counsel. 

Improper  remarks  by  counsel  in  his  argu- 
ment to  the  Jnry  will  not,  be  considered  <»  ap- 
peal where  tbe  partv  complaining  did  not  ob- 
ject to  the  remarks  in  the  trial  court 

[Eid.  Mote.— For  otber  cases,  see  Appeal  and 
Error.  Cent  Dig.  8  1500;    Dec  Dig.  8  207.*] 
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8.  Afpkal  and  Esbob  <|  261*)— Bxobftiors 
IK  Lower  Couxs — Misconduct  of  Counsel. 
An  objection  that  counsel  made  improper 
remains  in  his  argument  to  the  jury  cannot  be 
considered  on  appeal;  where  the  party  complain- 
ing failed  to  take  an  exertion  to  the  ruling  af 
tbe  trial  court  on  his  objection. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  1500 ;   Dec.  Dig.  1  2U1.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  the  Municipal  Court  of 
Chicago;   W.  N.  Gemmlll,  Judge. 

ActioB  by  Teander  O.  Peterson  against 
Cliarles  M.  Pusey.  From  a  Judgment  of  tbe 
Appellate  Court,  affirming  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

Cliarles  A.  Phdps,  for  appellant  Oallag- 
heir  ft  Messner  and  Leonard  Flske,  for  ap- 
pellee. 

CARTER,  J.  Appellee  recovered  a  Judg- 
ment in  the  municipal  court  of  Chicago  for  la- 
bor and  material  furnished  appellant  under  a 
verbal  contract  for  digging  trenches,  fumlsb- 
Ing  material,  doing  the  maawi  work,  and  lay- 
ing cut  stone  for  the  erection  of  a  building  In 
Chicago.  Appellee  claimed  tbat  the  contract 
price  Anally  agreed  on  was  $4,775,  of  wblcli 
he  was  paid  by  appellant  $8,101.85,  leaving  a 
balance  on  tbe  original  of  $1,673.15.  He  al- 
so clahns  for  extras  $87,  making  the  total 
amount  claimed  $1,760.15,  which,  with  inter- 
est, made  the  total  amount  of  $1,833.33  award- 
ed by  tbe  verdict  of  the  Jury.  This  Judgment 
was  affirmed  on  appeal  to  the  Appellate  Court 
for  tbe  First  district,  and  an  appeal  to  tUs 
court  followed. 

At  tbe  time  the  case  was  called  for  trial 
appellee  had  not  filed  a  Joinder  to  tbe  general 
issue  or  replication  to  tbe  pleas  of  set-oS. 
He  was  allowed  by  the  trl(U  court  to  file  a 
Joinder  and  replications  at  tbat  time,  over 
tbe  objection  of  appellant,  who  then  con- 
tended, as  he  does  now,  tbat  be  was  entitled 
to  have  Jndgment  entered  for  want  of  Joinder 
on  the  plea  of  general  issue  and  replications 
to  tbe  pleas  of  set-off.  We.  Uiink  otherwise. 
Under  our  practice  the  tiial  court  in  any  ac- 
tion pending  may  permit  amendments  to 
pleadings  or  proceedings  in  form  or  sub- 
stance, for  the  furtherance  of  Justice.  We 
think  it  would  have  been  error  for  the  trial 
court  to  have  refused  to  allow  appellee  to 
file  the  pleadings  in  question.  City  of  East 
St  Louis  V.  Thomas.  102  111.  453.  is  not  In 
point  Appellee  claims  that  he  had  fully  per- 
formed his  agreement  as  to  the  work  In 
question.  There  was  no  written  contract,  al- 
though there  were  some  memoranda  on  a 
card  which  was  Introduced  In  evidence,  and 
the  plans  and  specifications  in  accordance 
with  which  the  appellant  claims  tbe  work 
was  to  be  prosecuted.  The  defense  was  that 
appellee  failed  to  comply  with  certain  pro- 
visions called  for  by  the  plans  and  speclfl- 
ootlons  and  that  the  watk  was  done  in  ac 
unskillful  manner,  making  the  building  per 
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manentljr  defective;  and,  fnrther,  tbat  appel- 
lee could  not  recover  for  the  alleged  extras, 
as  tbe  appellant  did  not  authorize  the  extra 
work.  Appellee  testified  that  he  was  told 
by  appellant  that  one  Stevens  was  to  act  as 
8uperiDt»ident  as  to  the  work  In  question, 
and  that  he  (appellee)  shonld  take  orders 
from  Stevens.  This  Is  denied  by  both  appel- 
lant and  Stevens.  Appellant  moved,  at  the 
close  of  plaintiff's  evidence  and  again  at  the 
Close  of  all  the  evidence,  that  the  court  di- 
rect a  verdict  for  defendant,  both  of  which 
motions  were  overruled  and  exceptlcms  duly 
taken. 

Whether  tbe  evidence  Justified  the  amount 
of  the  verdict,  whether  Stevens  was  authoriz- 
ed to  act  as  sux)erlntendent,  whether  tbe  con- 
tract was  performed  In  accordance  with  the 
agreement,  in  a  workmanlike  and  skillful 
manner,  whether  the  work  was  accepted  by 
appellant  after  its  completion  (as  contended 
by  appellee  but  denied  by  appeUant),  and 
other  questians  of  fact  urged  in  the  appel- 
lant's brief  are  all  controverted,  and,  as 
there  is  evidence  in  tbe  record  tending  to 
support  the  a^tellee's  contentions  on  all  these 
points,  tbe  Judgment  of  tbe  trial  court  on 
the  verdict,  which  has  been  affirmed  by  the 
Judgment  of  the  Appellate  Court,  conclusive- 
ly settles  those  controverted  questions  of  fact 
in  this  court.  We  have  nothing  to  do  with 
the  preponderance  or  weight  of  the  evidence. 
Blakeslee's  Express  Co.  v.  Ford,  21S  111.  230, 
74  N.  B.  135;  Chicago  &  Eastern  Illinois 
Railroad  Co.  v.  Snedaker,  223  111.  395,  79 
N.  E.  169 ;  Donnelly  v.  Chicago  City  Railway 
Ca,  235  ni.  35,  85  N.  E.  233.  This  court  can 
only  Inquire  whether  the  rules  of  law  were 
properly  followed  1^  the  trial  court  In  the 
admission  of  evidence,  tbe  giving  of  instruc- 
tions, and  tbe  like. 

Counsel  for  tbe  appellant  earnestly  insists 
that  recovery  could  not  be  had  under  the 
declaration  filed  In  this  case,  as  the  con- 
tract was  not  fully  performed  as  originally 
agreed.  The  declaration  had  two  special 
counts  alleging  the  oral  contract  and  the 
common  counts.  It  has  been  frequently  held 
by  this  court  that  where  a  contract  has  been 
performed,  and  It  only  remains  for  the  con- 
tract price  for  labor  and  material  to  be  paid, 
recovery  may  be  had  under  the  common 
counts.  Concord  Apartment  House  Co.  v. 
O'Brien,  228  111.  360,  81  N.  E.  1038;  Expand- 
ed Metal  Fire  Proofing  Co.  v.  Boyce,  233  HI. 
284,  84  N.  E.  275.  As  we  have  said,  there 
was  no  written  agreement,  and  it  is  not  con- 
tended that  by  oral-  agreement  any  archi- 
tect's certificate  was  required  to  be  given. 
Even  though  there  were  slight  variations 
from  the  agreement  as  originally  entered  In- 
to on  some  portions  Of  the  work,  as  contend- 
ed for  by  appellant,  we  think,  under  the  au- 
thorities Just  cited,  appellee  could  still  re- 
cover under  the  common  counts,  as  he  testi- 
fied tbat  tbe  work  was  performed  in  accord- 
ance with  the  agreement 


What  we  have  said  with  reference  to  re- 
covery under  the  common  eonnts  we  think 
practically  disposes  of  all  objections  to  the 
admlBSioQ  or  exclusion  of  evidence  raised  by 
appellant  It  is  sufficient  to  say  we  find  no 
reversible  error  on  those  questions. 

Appellant  argues  that  an  impeaching  in- 
Btructi<m  given  for  the  appellee  was  errone- 
ous because  it  omitted  the  word  "wlllfnlly" 
in  the  clause,  "If  you  believe  any  witness 
has  knowingly  testified  falsely  -  to  any  ma- 
terial issue."  While  the  words  "knowingly" 
and  "willfully"  are  usually  coupled  together 
in  such  an  Instruction,  If  a  person  knowingly 
testified  falsely,  we  think  he  must  be  held  to 
have  willfully  testified  falsely.  The  two 
words  are  equivalents.  Fry  v.  Hubner,  86 
Or.  184,  67  Pac.  420.  "Intentionally"  is  giv- 
en as  one  of  the  meanings  of  each  of  these 
words.  Standard  Diet.  This  court  has  held 
that  by  a  willful  violation  of  tbe  law  is 
meant  a  violation  of  its  provisions  knowingly 
and  deliberately.  Catlett  v.  Young,  148  III. 
74,  32  N.  E.  447.  We  have  also  held  that  if 
a  person  consciously  omitted  to  comply  with 
a  statutory  requirement,  this  constituted  a 
willful  violation.  Spring  Valley  Cool  Go.  v. 
Grelg,  226  IlL  511,  80  N.  B.  1042.  We  do  not 
consider  this  Instruction  erroneous. 

AppeUant  ,also  complaina  of  tbe  second  In- 
struction given  for  appellee,  which  stated 
that  substantial  compliance  with  the  terms 
of  the  agreement  was  all  that  the  law  re- 
quires, arguing  that  this  instruction,  ocmsld- 
ered  by  itself,  submitted  to  the.  Jury  the  ques- 
tion of  performance  without  telling  them 
what  was  a  substantial  compliance,  and  that 
therefore,  uqder  Eptep  v.  Fenton,  66-  IlL  467, 
this  was  reversible  error.  This  instruction 
did  not  direct  a  verdict  and  several  of  the 
Instructions  given  for  appellant  plainly  set 
forth  what  was  meant  by  a  substantial  com- 
pliance with  the  contract  Instructions  must 
be  considered  as  a  series,  and,  taking  them 
together,  we  do  not  think  there  was  any  po»- 
Bibility  of  the  Jury,  being  misled  on  this 
point  Helblg  v.  Citizens'  Ins.  Co.,  234  IlL 
251,  84  N,  E.  897.  Appellant  while  admitting 
that  this  court  in  Keeler  v.  Herr,  167  IlL 
57,  41  N.  E.  750,  laid  down  the  rule  tbat  a 
substantial  compliance  was  sufficient  and 
that  where  there  has  been  no  willful  depar- 
ture from  tbe  terms  of  the  contract  and  no 
omission  In  essential  points  and  It  has  been 
honestly  and  faithfully  performed  In  its  ma- 
terial and  substantial  particulars,  recovery 
can  be  had  even  though  there  have  been  tech- 
nical' or  unimportant  omissions  or  defects, 
and  that  we  have  sanctioned  that  ruling  In 
Shepard  v.  MUla,  173  IlL  223,  50  N.  E.  709, 
Evans  V.  Howell,  211  IlL  85,  71  N.  B.  854, 
Bauer  v.  Bindley,  222  HL  319,  78  N.  B.  626, 
Concord  Apartment  House  Co.  v.  O'Brien,  sur 
pra,  and  other  decisions,  argues  that  the 
Keeler  v.  Herr  Case,  supra,  relied  on  tbe 
New  York  authorities  to  Support  this  rule, 
and  attempts,  .by  citing  a  long  Hat  of  ao- 
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thorlUes  ftom  New  Tork.  to  ahow  that  the 
conrts  of  that  state  do  not  nphold  the  rule 
laid  down.  It  would  serye  no  useful  purpose 
to  attempt  to  review  the  New  York  decisions 
dted.  This  rule  has  been  so  repeatedly  sanc- 
tioned by  this  court  that  it  must  now  be  held 
to  be  the  settled  law  of  the  state. 

We  do  not  think  the  tlilrd  instruction  Is 
subject  to  the  criticism  that  the  Jury  would 
be  authorized  to  find  for  the  appellee  re- 
gardless of  whether  there  are  any  hidden  de- 
fects in  the  work,  unknown  to  appellant  at 
the  time  of  his  alleged  acceptance.  Neither 
do  we  think  the  jury  would  be  led  by  tills  in- 
struction to  disregard  the  evidence  of  appel- 
lant which  was  offered  for  the  purpose  of 
diowlng  the  damages,  If  any,  caused  by  such 
alleged  defects. 

Several  objections  are  raised  to  appellee's 
fifth  instruction.  The  first  is  that  there  was 
no  evidence  that  Mr.  Stevens  was  authorized 
to  act  as  superhitendent  As  we  have  al- 
ready stated,  there  was  evidence  tending  to 
show  that  he  was  to  act  as  superintendent, 
so  that  this  was  a  controverted  question  of 
fact  and  properly  left  to  the  jury.  We  do 
not  think  the  Instruction  on  that  point  was 
misleading.  Neither  do  we  think  that  it  was 
misleading  In  showing  that  the  court  thought 
that  Stevens  was  the  superintendent  We 
think  also  it  plainly  states  that  the  super- 
intendent must  act  within  the  scope  of  the 
authority.  The  further  criticism  that  as  the 
Instruction  directs  a  verdict  it  was  errone- 
ous because  it  does  not  contain  all  the  nec- 
essary facts  Is  without  foundation.  What 
we  have  said  of  this  instruction  practically 
disposes  of  the  criticism  of  appellee's  seventh 
Instruction.  The  question  whether  or  not 
the  appellant  accepted  the  building  was  prop- 
erly covered  by  this  instruction.  We  do  not 
think  there  was  any  error  in  the  modification 
or  refusal  of  the  appellant's  instructions.  The 
Instructions  given  for  him  fully  and  fairly 
covered  the  law  In  his  behalf. 

Appellant  farther  contends  that  counsel  for 
the  appellee  made  Improper  remarks  In  his 
dosing  address  to  the  jury.  We  do  not  find 
It  necessary  to  pass  on  this  question,  as  ap- 
pellant, as  shown  by  the  abstract,  did  not 
object  to  that  part  of  the  address  which  he 
Is  now  criticising.  Furthermore,  while  he 
did  object  to  another  part  of  the  address,  he 
preserved  no  exception  to  the  ruling  of  the 
court  A  party  litigant  can  cmly  complain 
where  be  has  objected  to  and  obtained  a  rul- 
ing of  the  court  and  excepted  to  It  or  ex- 
cepted to  a  refusal  of  the  court  to  act  City 
of  Salem  v.  Webster,  192  111.  369,  61  N.  B. 
823;  McCann  v.  People.  226  111.  662,  80  N.  B. 
1061. 

We  find  no  rererslble  error,  and  the  judg- 
ment of  the  Appellate  Court  will  therefore 
be  al&rmed. 

Judgment  affirmed. 


<I3T  IlL  ttL) 

NAOLB  V.  KBLLBB. 

(Supreme  Conrt  of  Illinois.    Dec.  16,  190S.) 

L  Intoxicating   Liquobs    (§    207*)  —  Civn, 

Damaoe  Law— Pessons  BNTrrLEo  to  Sub. 
Where  plaintiff,  who  was  without  means 
and  unable  to  earn  a  livelihood,  was  supported 
by  her  brother,  on  whom  the  duty  to  support  was 
imposed  by  Hurd's  Rev.  St  1906,  c.  107,  plain- 
tiff could  sue  for  damages  to  her  means  of  sup- 
port bv  the  sale  of  liquor  to  her  brother  under 
Dramshop  Act  (Hold's  Rev.  St  1908,  c.  43)  S 
9,  though  plaintiff  could  not  heiself  have  en- 
forced her  brotHer'a  duty  to  support  her. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  I  432 ;   Dec  Dig.  {  297.*] 
2.  Appbai.  and  Bskor  (t  1082*)— A7PCAI.  raoif 

jLPVtCLLAxm  Court— Scope  or  Kbvibw. 
On  an  appeal  from  the  Appellate  Coort, 
appellant   may    not    review   objections    to   In- 
structions not  urged  in  the  Appellate  Court 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  !|  4281-4284;  Dec  Dig.  | 
1082.*] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  frwn  Circuit  Court  Cook 
county;  R.  W.  Clifford,  Judge. 

Action  by  Catherine  Nagle  against  John 
Keller  and  others.  Judgment  for  plaintiff 
was  affirmed  by  the  Appellate  Court,  and  de- 
fendant Keller  appeals.    Affirmed. 

Gtoldzler,  Rodgers  &  Froellcfa,  for  appellant 
C.  H.  Poidleton  and  W.  W.  Mattlson,  for 
appellee. 

DUNN,  J.  The  appellee,  Catherine  Nagle> 
brought  suit,  under  section  9  of  the  dramshop 
act  (Hurd's  Rev.  St  1008,  a  43),  against 
John  Keller,  the  appellant,  Peter  McCarthy, 
and  Victor  Briard,  for  damages  to  her  means 
of  support  caused  by  the  sale  of  intoxicating 
liquors  to  her  brother,  John  W.  Nagle.  The 
cause  was  discontinued  as  to  Victor  Briard 
during  the  trial,  and  judgment  for  ^,000 
was  rendered  against  the  remaining  defend- 
ants. John  Keller  appealed.  The  Appellate 
Court  affirmed  the  judgment  and  he  has  now 
appealed  to  this  court 

It  is  argued  that  the  appellee  is  not  a  per^ 
son  entitled  to  bring  suit  under  the  act  The 
section  provides  that  "every  husband,  wife, 
child,  parent,  guardian,  employer  or  other 
person,  who  shall  be  injured  in  person  or 
property,  or  means  of  support  by  an  intoxi- 
cated person,  or  in  consequence  of  the  in- 
toxication, habitual  or  otherwise,  of  any  pex- 
son,  shall  have  a  right  of  action  In  his  or  her 
own  name,  severally  or  Jointly,  against  any 
person  or  persons  who  shall,  by  selling  or 
giving  Intoxicating  liquors,  have  caused  the 
Intoxication,  in  whole  or  In  part,  of  such  per- 
son or  persons." 

So  t&T  as  the  question  whether  or  not  the 
appellee  received  support  from  her  brother 
is  concerned,  it  Is  concluded  by  the  Judgment 
of  the  Appellate  Court.  It  is  contended,  how* 
ever,  that  the  aiq)ellee  had  no  legal  right  to 
the  support  ah^  received,  and  therefore  no 
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tialm  for  danuigea  on  accoimt  of  being  de- 
prived of  it  The  declaration  averred,  and 
as  tbe  record  la  presented  In  this  court  it 
Is  to  be  taken  as  true,  that  the  appellee  had 
been  for  30  yeara  Infirm  and  of  delicate 
health,  and  onable  to  earn  a  livelihood,  and 
had  been  aapported  by  and  dependent  for 
her  support  on  her  brother,  John  W.  Nagle,- 
for  2S  years  before  the  acts  complained  of; 
that  prior  to  said  acts  said  John  W.  Nagle 
was  engaged  In  business  from  which  he  de- 
rived a  substantial  income,  and  was  possess- 
ed of  property,  by  means  whereof  he  was 
able  to  provide  a  comfortable  maintenance 
for  the  appellee,  but  that  the  appellant,  by 
selling  and  giving  him  intoxicating  liquors, 
caused  him  to  become  habitually  intoxicated, 
aad  in  consequence  thereof  he  neglected  his 
bnsiness,  squandered-  bis  money,  became  re- 
duced and  ruined  in  mind,  body,  and  estate, 
and  failed  to  provide  employment  for  him- 
self or  support  tor  the  appdlee,  and  in  fur- 
ther consequence  of  such  habitual  Intoxica- 
tion he  died. 

The  statute  gives  a  cause  of  action  to  any 
person  who  shall  be  injured  in  person,  pn^ 
erty,  or  means  of  support,  either  by  an  In- 
toxicated person  or  in  consequence  of  the 
intoxication  of  any  person,  against  the  per- 
son causing  such  intoxication.  There  seems 
to  be  no  room  for  cimstnictlon.  It  is  not 
necessary  that  the  person  Injured  should  sus- 
tain any  business  or  iiersonal  relation  to  the 
Intoxicated  person.  Any  person  sustaining  an 
injury  of  the  kind  mentioned,  whether  direct- 
ly by  the  act  of  an  intoxicated  paw>n  or 
indirectly  in  consequoice  of  hip  intoxication, 
may  maintain  the  action.  Kln<  v.  Haley,  86 
III.  106,  29  Am.  Rep.  14.  The  app^lee  was, 
in  fact,  supported  by  her  brother.  She  was 
dependent  upon  him,  and  he  was  legally  lia- 
ble for  her  support  She  was  wholly  without 
meana  and  unable  to  earn  a  livelihood.  Un- 
der the  circumstances  disclosed  by  the  rec- 
ord, the  statute  (Hnrd's  Rev.  St  1908;  e.  107) 
imposed  upon  her  brother  the  duty  of  sup- 
porting her.  People  v.  Hill,  168  m.  186,  46 
N.  B.  796,  86  U  R.  A  634;  Vanley  r.  Hlb- 
bard,  222  lU.  88,  78  N.  B.  38.  Whether  it 
was  a  legal  right  which  appellee  conld  have 
enforced  against  her  brother  or  not  it  was 
a  legal  liability  which  the  law  imposed  upon 
him  and  provided  means  for  enforcing,  of 
which  she  was  receiving  the  t>eneflt  and 
which  she  was  deprived  of  In  consequence  of 
his  Intoxication.  The  statute  gives  her  a 
cause  of  action  for  such  deprivation. 

Various  objections  are  urged  to  the  third 
Instruction  given  to  the  jury.  The  only  ob- 
jection made  to  this  instruction  in  tlie  Appel- 
late Court  was  that  it  authorized  the  assess- 
ment of  exemplary  damages  against  the  ap- 
pellant who  was  the  owner  and  lessor  of 
the  premises  and  had  nothing  to  do  with  the 
actual   sales  of  intoxicating  liquors.     Tliat 


objection  is  not  made  here,  but  It  la  now  In- 
sisted that  there  are  various  other  valid  ob- 
jections to  the  instruction  not  mentioned  in 
the  Appellate  Court  These  objections  we  do 
not  regard  as  meritorious,  and,  in  any  event 
they  have  been  waived  by  the  failure  to 
present  them  to  the  Appellate  Court  The 
judgment  will  be  affirmed. 
Judgment  affirmed. 


(St7  ni.  U7.) 

CUTTER  «t  al.  ▼.  WELLS,  FAROO  ft  CO. 
(Supreme  Conrt  of  Illinois.    Dec.  15,  lOOS.) 

Cabbiebs  ({  158*)— E<XPBES8  Receipts— LtiuT. 

ID  LiABiLrrr— Amount. 

Hard's  Rev.  St  1906,  &  27,  providM  that 
wlien  property  is  received  by  one  carrier  to  be 
trtmsported  it  shall  not  be  lawful  for  the  car- 
rier to  limit  its  commoQ-law  liability  by  any 
■tipnlatlon  or  limitation  expressed  in  tne  re- 
ceipt given  for  the  property.  Held,  that  a  pro- 
vision in  an  express  receipt  that  the  carrier 
should  not  be  liable  beyond  $50,  at  which  sam 
the  property  was  valued,  unless  a  different  val- 
na  was  therein  stated,  followed  by  a  blank  for 
the  insertion  of  fibres  stating  the  valoe  of  the 
shipment,  was  a  Imiitation  ot  the  carrier's  oomr 
mon-law  liability  and  invalid. 

[Hd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |i  663-667;   Dee.  Dig.  f  1S&*] 

Appeal  from  Branch  Appellate  Court  First 
District,  on  Appeal  from  Municipal  Court  of 
Chicago ;  Edward  A.  Dicker,  Judge. 

Action  by  Henry  W.  K.  Cutter  and  another 
against  Wells,  Fargo  &  Co.  Judgment  for 
plaintiffs,  affirmed  by  the  Appellate  Court 
(140  m.  App.  324),  and  defendant  appeals. 
Affirmed. 

This  is  an  appeal  by  Wells,  Fargo  &  Co. 
from  a  Judgment  ot  the  Branch  Appellats 
Conrt  for  the  First  district  affirming  a  Judg- 
ment for  the  STun  of  $207.60  and  coats  of  suit 
recovered  by  Henty  W.  K.  Cutter  and  Charles 
H.  Crosette,  copartners  doing  business  as  Cot- 
ter te  Groaette,  appellees,  against  appellant 
in  the  municipal  court  of  Chicago,  for  the 
loss  of  certain  goods  delivered  to  it  hy  appel* 
lees  for  shipment 

Appellant  Is  a  common  carrier  engaged  In 
the  express  business.  On  April  26,  1906,  it 
received  from  appellees  five  cases  of  shirts,  of 
the  value  of  $728,  to  be  shipped  by  express 
to  Charles  A.  Lewis  in  San  Francisco,  CaL 
One  of  these  cases,  valned  at  $207.60,  was 
lost  by  appellant  and  never  delivered.  At  the 
time  of  the  delivery  of  the  goods  to  appel- 
lant  appellees  paid  to  It  the  sum  of  $98.10, 
express  charges,  and  were  given  a  receipt 
covering  the  goods,  and  containing  a  provi- 
sion which  appellant  regards  as  limiting  its 
llabUlty  in  this  instance  to  $60. 

A  certificate  of  Importance  was  granted  to 
appellant  It  liere  contends  that  the  $60 
clause  in  the  receipt  given  to  appellees  la 
binding  upon  them,  and  that  their  recovery 
in  this  case  should  not  exceed  tliat  amount 
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Holt,  Wbeeler  A  Sidley,  for  appellant 
MuBgrave,  Piatt  ft  Lee,  for  appellees. 

SCOTT,  J.  The  statute  of  this  state  pro- 
vides that,  when  property  Is  received  by  a 
common  carrier  to  be  transported  from  one 
Idace  to  another.  It  shall  not  be  lawful  for 
the  carrier  to  limit  Its  common-law  liability 
by  any  stipulation  or  limitation  expressed  In 
the  receipt  given  for  such  property.  Kurd's 
Rev.  St  1806,  a  27.  The  printed  portion  of 
the  receipt  given  by  the  carrier  In  this  case 
contained  this  language:  "Nor  in  any  event 
shall  said  company  be  held  liable  beyond  the 
sum  of  $50,  at  not  exceeding  which  -sum  the 
said  property  Is  hereby  valued,  unless  a  dif- 
ferent value  is  herein  above  stated."  Follow- 
ing the  printed  part  of  the  receipt  was  a 
blank  for  the  insertion  of  figures  stating  the 
value  of  the  shipment  but  no  figures  were 
placed  in  that  space.  It  appears  that  if  the 
correct  value  had  been  given  a  higher  rate 
would  have  been  imposed  by  the  company 
than  the  one  by  which  the  charge  was  In  fact 
determined.  The  municipal  court  Instructed 
the  jury  on  the  theory  that  the  quoted  lan- 
guage was  a  stipulation  or  limitation  limiting 
the  common-law  liability  of  the  express  com- 
pany. Appellant  contends  that  the  court  er- 
red In  so  doing;  that  this  provision  as  to  the 
valuation  of  the  goods  shipped  was  not  a  lim- 
itation upon  the  commou-law  liability  of  the 
carrier,  but  was  a  stipulation  made  In  the 
Interest  of  fair  dealing  between  the  parties, 
which  was  necessary  to  enable  the  carrier  to 
fix  a  proper  charge  for  carriage  and  for  exer- 
cising needful  precautions  in  handling  and 
safeguarding  the  goods;  and,  further,  that  it 
was  a  stipulation  made  to  liquidate  the 
amount  for  which  the  carrier  would  be  liable 
in  case  of  loss  through  its  own  n(^ligence. 

This  court  has  frequently  held  provisions 
identical  In  meaning  with  the  one  now  under 
consideration,  when  contained  In  the  receipt 
given  for  the  property,  to  be  an  attempt  by 
the  carrier  to  limit  its  common-law  liability. 
Adams  Express  Co.  v.  Haynes,  42  HI.  89; 
Adams  Express  Go.  T.  Stettaners,  61  111.  184, 
14  Am.  Rep.  57 ;  Boscowlts  v.  Adams  Express 
Co.,  93  111.  623,  84  Am.  Rep.  191 ;  Chicago  ft 
Northwestern  Railway  Co.  v.  Chapman,  133 
lU.  96,  !^  N.  E.  417,  8  L.  R.  A.  608,  28  Am. 
St  Rep.  587.  Appellant  concedes  this  to  be 
true,  but  states  that  the  case  of  Oppenhelmer 
V.  United  States  Express  Co.,  69  111.  62,  18 
Am.  Rep.  506,  and  the  heater  weight  of  au- 
thority in  other  jurisdictions,  both  English 
and  American,  is  to  the  contrary  effect  and 
seeks  to  have  this  court  Improve  this  oppor- 
tunity to  make  the  law  of  this  state  harmo- 
nize with  the  great  trend  of  legal  opinion  in 
reference  to  this  matter.  The  Oppenhelmer 
Case  was  explained  In  Boscowltz  v.  Adams 
Express  Co.,  supra,  and  as  there  explained  Is 
not  in  conflict  with  the  other  Illinois  cases 


cited  above.  While  the  authorities  outside 
this  state  are  not  uniform.  It  is  true,  as  stat- 
ed by  appellant  that  by  far  the  greater  ar- 
ray thereof  supports  the  doctrine  for  which 
it  contends.  We  have  so  long  held  the  law  to. 
be  the  other  way,  however,  that  we  do  not 
think  we  should  now  change  the  rule  in  !!• 
linois. 

It  is  unnecessary  to  consider  the  other 
questions  discussed  in  the  briefa. 

The  Judgment  of  the  Branch  Appellate 
Court  will  be  affirmed. 

Judgment  affirmed. 


(iST  111.  2S4) 

ULREY  et  al.'v.  KEITH  et  al. 
(Snpieme  Court  of  Illinois.    Dec.  15.  1908.) 

1.  iKJTTNcnoir  (S  58*)— RasTBAinmo  Bbjeack 

OF   CONTBAOT. 

A  suit  to  enjoin  the  violation  of  a  contract 
Is  governed  by  the  rales  applicable  to  a  suit 
for  specific  penormance. 

[Ed.  Note.— For  other  cases,  see  Injunctioo. 
Dec.  Dig.  i  59.*] 

2.  Sfecifio  Pebfokmaroe  ({  82*) — Cohibaoto 

ENF0BCEABI,B>— MUTUALITT. 

Where,  at  the  time  of  the  filing  of  a  bill  to 
eaforoe  specific  perfoimance  of  a  contract  ex* 
ecutory  on  both  sides,  defendant,  himself  free 
from  fraud  or  other  personal  bar,  cannot  have 
the  remedy  of  specific  performance  against  plain- 
tiff, the  contract  is  so  lacking  in  mutuality 
that  equity  will  not  compel  defendant  to  per- 
form, but  wUI.  ^eave  plaintiff  to  bis  remedy  at 
law. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent.  Dig.  §S  89-99;  Dec.  Dig.  i 
32.*1 

3.  SFSCITIO  PKBFOBIUnCB  (S  82*)— CONTBACIB 

£<NF0BCEABLB— MiniUALITT. 

An  oil  and  gas  lease  for  five  years,  and  as 
much  longer  as  oil  or  gas  is  found  in  paying 
quantities,  which  gives  the  lessee,  on  the  pay- 
ment of  ^1,  the  right  to  surrender  the  lease  for 
cancellation  and  avoid  all  payments  and  lia- 
bilities snl)sequently  accruing  under  the  lease, 
cannot  be  specifically  enforced  by  the  lessor. 

[E!d.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  89-99;  Dec.  Dig.  f 
3Z*] 

4.  Injunction  (|  59*)-r-RESTBAiNiNO  Bbbaob 

OF  CONTBACX— NaTUBE  OF   REUEDT. 

An  injunction  restraining  the  breach  of  a 
contract  is  a  negative  specific  enforoemeat  of 
such  contract 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  i  114;   Dec.  Dig.  S  59.*] 

6.  S7ECIFI0  Pebfobuance  (§  8*)— DiscBEnon 

OF  COUBT. 

The  exercise  of  the  jurisdiction  to  enforce 
specific  performance  of  a  contract  rests  In  the 
sound,  legal  discretion  of  the  chancery  court, 
in  view  of  the  terms  of  ttie  contract  and  the 
surrounding  circumstances. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §8  17,  18 ;  Dec.  Dig.  8  8.*] 

6.  iNJtJWOTrON  (i  59*)— CONTBACM— Restbaih- 
INO    BBEACS   of   CONVBACr. 

A  stipulation  in  an  oil  and  gas  lease  for 
five  years,  and  as  much  longer  as  oil  or  gas 
is  found  in  paying  quantities,  which  gives  to 
the  lessee,  on  the  payment  of  fl,  ttie  right  to 
surrender  the  lease  for  caneeUation  and  avoid 
all  payments  and  liabilities  thereafter  accru- 
ing under  the  lease,  deprives  the  lessee  of  the 
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right  to  enjoin  a  rlotation  of  the  lease  by  the 
tewor. 

[£ld.  Note.— For  other  cases,  see  Injunction, 
Dec  Dig.  I  59.*] 

7.  Injunction  ({  69*)— Rkbtbaihinq  Bmaoh 
of  contbaot. 

A  decision  ot  the  Sapreme  COnrt  that  an 
oil  and  gas  lease  is  a  valid  contract  does  not 
necessarily  carry  with  it  tlie  right  of  the  lessee 
to  enjoin  the  lessor  from  violating  the  lease. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Dec.  Dig.  {  56.*] 

8.  gPECiFio   Pebpoemance    (I   iSl*)— Deniai. 
OF  Bnfobokmbnt— Effect. 

There  is  a  distinction  in  equity  l)etw«en  a 
mutuality  of  obligation  of  contracts  and  a  mu- 
tuality of  remedy  under  them,  and  denying 
specific  performance  of  a  contract  only  deter- 
mines that  the  case  is  not  one  of  equitable  cog- 
nisance, and  it  does  not  deny  the  legality  or  ob- 
ligation of  the  contract 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dee.  Dig.  |  131.*] 

Appeal  from  Circuit  Court,  Clark  Comity; 
B.  R.  E.  Klmbrough,  Judge. 

Suit  by  Clarence  Ulr^  and  another  against 
A.  P.  Keith  and  others.  From  a  decree  for 
complainants,  defendants  appeal.  Reversed 
and  remanded. 

Appellees,  Clarence  Ulrey  and  the  Illinois 
Oil  &  Gas  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  West  Virginia 
and  licensed  to  do  business  in  Illinois,  filed 
their  bill  In  the  circuit  cornt  of  Clark  coun- 
ty, alleging  that  on  the  2SfU  day  of  January, 
1906,  A.  P.  Keith,  being  the  owner  In  fee  of 
the  8.  %  of  the  8.  B.  %  of  the  N.  B.  %,  the 
a  W.  %  of  the  8.  B.  %,  and  the  N.  W.  % 
of  the  S.  B.  ^,  of  section  31,  township  10 
N.,  range  13  W.,  In  Clark  county,  111.,  and 
Dill  Keith,  being  the  owner  In  fee  of  the  B. 
%  of  the  N.  W.  >4  of  the  8.  W.  %  of  secUon 
82,  in  said  township  10,  Clark  county,  III., 
executed  to  Clarence  Ulrey  a  writing  com- 
monly called  an  "oil .  and  gas  lease,"  which 
lease  is  identical  in  form  and  substance,  ex- 
cept as  to  the  mimes  of  the  lessors  and  the 
property  therein  desoribed,  with  the  lease 
set  out  in  full  in  Poe  v.  Ulrey,  233  111.  56,  84 
N.  B.  46,  that  on  the  17tb  day  of  May^  1906, 
for  a  Taloable  consideration,  Ulrey  assigned 
and  transferred  to  the  Illinois  Oil  &  Gas 
Company  an  undivided  fifteen-sixteenths  of 
said  lease.  The  bill  further  alleges  that  in 
April,  1905,  the  appellees,  with  the  knowl- 
edge and  consent  of  appellants,  commenced 
drilling  for  oil  and  gaa  on  the  said  premises, 
and  completed  a  large  producing  gas  well'  on 
or  before  the  1st  day  -of  May,  1905,  that  a 
packer  and  tubing  necessary  for  a  marketa- 
ble gas  well  were  placed  in  said  well  and 
the  well  closed  In,  and  that  appellees  con- 
tinued drilling  wells  in  the  district  mention- 
ed in  and  required  by  the  lease,  but  found  no 
other  paying  well.  The  bill  alleged  that  ap- 
pellees bad  complied  with  and  fulfilled  the 
terms  of  the  lease  on  their  part,  and  were 
ready  and  willing  to  continue  to  keep  and 
perform  their  agreement  in  said  lease,  but 


that  appellants  refused  to  permit  them  to  do 
so;  that  appellees  were  ready^  willing,  and 
had  offered  to  drill  other  wells  on  the  prem- 
ises belonging  to  appellants,  but  appellants 
bad  refused  to  allow  them  to  enter  upon  said 
premises  for  that  purpose,  and  have  notified 
appellees  that,  If  they  entered  upon  said 
premises  they  would  have  to  do  so  with 
force.  The  bill  further  alleges  that  while  the 
well  drilled  upon  appellants'  premises  is  a 
large,  paying  gas  well,  appellees  had  no  mar- 
ket for  the  gas,  but  had  tendered  appellants 
the  rental  provided  in  the  lease  for  said  well, 
but  the  tender  was  refused  by  appellants, 
and  that  appellants  bad  refused  to  accept 
gas  from  said  well  for  two. dwelling  houses, 
as  provided  In  the  lease,  although  app^leea 
bad  repeatedly  offered  to  furnish  It  If  the  ap- 
pellants would  make  their  own  conotctlons, 
as  required  by  the  lease.  The  bill  alleged 
that  the  appellants  had  entered  into  some 
agreement  with  one  Everett  Keith,  the  terms 
of  which  were  unknown  to  aK>ellecs,  by  which 
said  Everett  Keith  was  to  drill  on  said  prem- 
ises for  oil  and  gas;  that  be  bad  entered 
.upon  said  premises  with  a  rig  and  drlUlng 
outfit,  and  was  proceeding  to  drill  a  well  for 
the  production  of  oil  and  gas,  and  declared 
bis  purpose  and  intention,  if  he  found  oil 
and  gas  in  paying  quantities,  to  invert  the 
same  to  his  own  use,  and  that  this  would 
be  an  irreparable  damage  to  appellees.  The 
bill  prayed  that  A.  P.  Keith,  Dill  Keith,  and 
Everett  Keith,  who  were  made  defendants, 
be  required  to  answer,  not  under  oath,  and 
that  they,  their  agents,  attorneys,  employes, 
and  servants  be  enjoined  from  drilling  any 
well  or  wells,  and  from  erecting  any  derricks, 
rigs,  or  other  structures,  laying  pipe  lines, 
using  water,  or  doing  any  other  act  tending 
toward  the  development  of  oil  or  gas  on  the 
premises  described  in  the  lease.  A  tempora- 
ry writ  of  injunction  was  ordered  by  the 
master  In  chancery.  The  appellants  answer- 
ed the  bill,  denying  that  the^  executed  the 
lease  Is  sutwtance  containing  the  terms  and 
conditions  set  out  In  the  bill,  but  admitting 
they  did  execute  a  lease  to  Clarence  Ulrey 
on  the  25th  day  of  January.  1906,  and  set 
out  a  copy  of  the  lease.  The  answer  avorred 
that  Ulr^  paid  no  consideration  for  the  ex- 
ecution of  said  lease  when  it  was  executed, 
and  did  not  afterwards  at  any  time  pay  the 
$1  therein  mentioned  to  appellants.  The  an- 
swer denies  that  the  Illinois  Oil  &  Gas  Com- 
pany is  a  corporation  organized  under  the 
laws  of  West  Virginia,  and  licensed  to  do 
business  in  the  state  of  Illinois ;  denies  that. 
In  pursuance  of  the  lease,  appellees,  in  April, 
1905,  entered  upon  the  lands  descrlt>ed  In 
said  lease  and  drilled  and  completed  a  well 
on  or  before  the  Ist  day  of  May,  1905, 
which  was  a  large  producing  gas  well.  The 
answer  admits  that  appellees  or  some  one 
else,  in  April  or  May,  1905,  pretended  to  drill 
a  well  on  said  premises,  and  avers  that  the 
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well  that  was  so  pretended  to  be  completed 
was  tobed  and  packed  and  securely  closed 
in,  and  no  gas  was  ever  produced  from  It. 
Tbe  answer  farther  denies  that  the  appellees 
have  complied  with  or  fulfilled  the  terms  of 
the  lease  on  their  part,  or  that  they  are 
ready  and  able  to  do  so;  ^enies  they  hare 
repeatedly  applied  to  appellants  for  permis- 
sion to  enter  said  premises  to  drill  wells  and 
carry  out  the  terms  of  the  lease,  but  avers 
no  permission  was  asked  of  appellees  to  do 
so  after  the  well  drilled  In  April  and  May, 
190S,  was  packed;  denies  appellees  had  no 
market  for  gas  if  it  could  have  been  pro- 
duced ;  denies  appellees  offered  to  appellants, 
or  that  appellants  refused,  gas  for  dwelling 
houses,  as  provided  for  in  the  lease,  and 
avers  that  appellants  repeatedly  demanded 
gas,  and  that  appellees  informed  them  that 
they  would  not  furnish  It  The  answer  fur- 
ther avers  that  appellees  abandoned  said  gas 
well  and  leasehold  premises  as  worthless,  and 
refused  to  operate  said  well  for  oil  and  gas, 
and  never,  before  bringing  this  suit,  attempt- 
ed to  develop  appellants'  lands  either  for  (rfl 
or  gas,  but  abandoned  said  premises,  and  re- 
linquished all  right,  title,  and  Interest  they 
ever  had  In  said  real  estate  by  virtue  of  the 
said  lease.  The  answer  further  avers  that 
the  consideration  for  the  lease  was  the 
speedy  development  of  the  premises  for  oil 
and  gas,  but  that  appellees  failed  to  use  due 
diligence  In  such  development,  wherelqr  the 
consideration  for  the  lease  failed  and  tbe 
lease  became  void.  Tbe  answer  avers  that 
there  is  a  surrender  clause  in  the  lease 
whereby  the  lessees  and  their  assigns  had 
tbe  rl^t,  upon  tbe  payment  of  $1,  at  any 
time  to  surrender  the  said  lease  and  relieve 
themselves  from  any  further  liability  by  rea- 
son thereof ;  that  said  lease  Is  therefore  uni- 
lateral and  Inequitable,  and  that  it  cannot  be 
enforced  In  a  court  of  equity.  It  Is  further 
averred  that  appellants  A.  P.  Keith  and  Dill 
Keith,  who  are  husband  and  wife,  occupied 
the  premises  as  a  homestead,  and  that  there 
was  DO  release  or  waiver  of  their  homestead 
estate  In  their  lease,  and  that  the  same  had 
never  been  in  any  manner  set  off  to  them. 
Upon  a  hearing  the  court  entered  a  decree 
sustaining  the  lease  as  to  all  the  lands  ex- 
cept the  20  acres  in  section  81,  which  tras 
found  to  be  occupied  by  the  Keiths  as  a 
homestead.  Among  other  things,  the  court 
found  the  lease  was  one  of  a  blodK  of  leases 
taken  by  appellee  Clarence  Ulrey  in  the  same 
neighborhood  from  tbe  respective  owners  of 
various  tracts  of  land,  among  whom  were 
3.  V.  and  Mary  E.  Poe;  that  appellees  bad 
compiled  with  the  terms  of  their  lease  by 
drilling  and  completing  a  paying  gas  well  on 
appellants'  land  within  tbe  time  required; 
that  they  had  been  diligent  in  developing 
said  block  of  leases  by  drilling  a  well  upon 
the  land  leased  by  John  McNurland,  and  bad 
offered  to  drill  wells  on  the  farms  of  others 
of  the  lessors  of  the  said  block  but  were  re- 
fused permission;    that  they  bad  thereupon 


tendered  tbe  rentals  of  all  of  said  leases  to 
tbe  lessors,  and  had  kept  the  tender  good; 
that  th^  had  offered  to  furnish  gas  to  ap- 
pellants as  provided  In  the  lease,  but  appel- 
lants refused  to  accept  it;  that  appellees  liad 
kept  and  performed  all  of  the  covenants  of 
the  lease  on  their  part,  and  that  in  the  fall 
of  1905  appellants  ratified  and  confirmed  said 
lease  in  them.  The  decree  further  found 
that  appellants  had  with  force  and  arms  pre- 
vented appellees  from  further  entering  upon 
the  land  to  drill  wells,  and  that  Everett 
Keith  had  been  jiermitted  to  enter  thereon 
for  that  purpose,  with  the  Intention  of  tak- 
ing all  the  oil  and  gas  from  under  said  land ; 
that  appellees  had  the  right  to  enter  upon 
and  develop  said  lands,  except  the  home- 
stead, under  tbe  terms  and  conditions  of  tbe 
lease,  and  enjoined  appellants  from  entering 
upon  said  lands  for  the  purpose  of  operating 
or  producing  oil  and  gas  so  long  as  the  ap- 
pellees complied  with  the  terms  of  their  said 
lease ;  also  enjoined  appellants  from  In  any 
manner  interfering  with  or  preventing  appel- 
lees from  entering  upon  and  developing  said 
lands  for  oil  and  gas.  From  that  decree  de- 
fendants to  the  bill  have  prosecuted  this  ap- 
peal to  this  court 

Abram  Simmons  and  Hollenbeck  &  (Connel- 
ly, for  appellants.  Golden,  Scholfleld  & 
Scbolfleld,  for  appellees. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  principal  grounds  urged  by  ap- 
pellants for  a  reversal  of  the  decree,  and  dis- 
cussed in  the  briefs  of  both  parties,  are:  (1) 
That  the  oil  and  gas. company  was  a  West 
Virginia  corporation,  that  tbe  assignments 
of  fifteen-sixteenths  of  the  lease  were  made 
to  it  April  30,  and  May  17,  1905,  and  that 
said  corporation  did  not  secure  a  license  to 
do  business  in  Illinois  until  July  2,  1905; 
(2)  that  drilling  the  so-called  gas  well  on 
appellants'  premises  was  not  a  compliance 
with  the  terms  of  the  lease,  for  the  reason 
that  the  well  was  not  a  paying  well,  as 
shown  by  the  evidence ;  (S)  that  the  real  con- 
sideration for  the  lease  was  not  the  quarter- 
ly rentals  provided  therein,  but  was  the 
speedy  development  of  the  premises  for  oil 
and  gas,  and  that  appellees  did  not  comply 
with  the  requirement  of  the  lease  in  that  re- 
spect, but  utterly  failed,  and,  in  fact  aban- 
doned the  premises;  (4)  that  an  Injunction 
restraining  the  breaTch  of  a  contract  Is  a 
negative  enforcement  of  it,  and  that,  as  the 
lease  contained  a  clause  by  which  appellees 
were  authorized  to  surrender  it  at  any  time, 
specific  performance  would  not  have  been  de- 
creed in  favor  of  appellants,  and  therefore  the 
negative  enforcement' of  It  will  not  be  decreed 
In  favor  of  appellees.  In  the  view  we  take 
of  the  case  It  will  not  be  necessary  to  discuss 
any  but  the  last  of  these  propositions,  for 
In  our  opinion,  conceding  the  decree  other- 
wise to  be  supported  by  the  law  and  the 
facts,  this  question  Is  decisive  of  this  case. 
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The  solt  to  enjoin  flie  violation  of  a  con- 
tract la  governed  by  the  same  rules  as  a  salt 
to  enforce  specific  performance.  The  deci- 
sions of  the  various  courts  of  this  country 
have  not  all  been  harmonious  In  aiqplying  the 
same  roles  to  a  suit  to  enjoin  a  breach  of  a 
contract  that  are  applied  to  suits  to  enforce 
specific  performance,  but  this  court  Is  com- 
mitted to  the  application  of  the  same  rules  in 
both  cases.  In  Pomeroy's  Equity  Jurispru- 
dence (volume  6,  f  769)  the  author  lays  down 
the  true  mle,  applicable  to  suits  to  enforce 
specific  performance,  to  be:  "If,  at  the  time 
of  the  filing  of  the  bill  in  equity,  the  contract 
being  yet  executory  on  both  sides,  the  de- 
fendant, himself  free  from  fraud  or  other 
personal  bar,  could  not  have  the  remedy  of 
specific  performance  against  the  plaintiff, 
then  the  contract  is  so  lacking  in  mutuality 
that  equity  will  not  compel  the  defendant  to 
perform,  but  will  leave  the  plaintiff  to  his 
remedy  at  law.  This  mle,  it  Is  believed,  cov- 
ers the  circumstances  in  equity  where,  ac- 
cording to  the  weight  of  authority,  the  court 
refuses  its  aid  for  lack  of  mutualily."  This 
is  the  rule  uniformly  followed  by  this  court 
in  specific  performance  cases.  A  distinction 
has  been  made  by  some  courts  in  the  applica- 
tion of  the  rule  in  suits  to  enjoin  the  breach 
of  contracts.  The  most  numerous  class  of 
those  cases  have  been  suits  to  enjoin  the 
breach  of  a  contract  for  personal  services, 
such  as  a  singer  or  an  actor.  In  the  earlier' 
English  cases  it  was  held  that  as  specific  per- 
formance could  not  be  enforced,  courts  would 
not  Interfere  by  injunction  to  prevent  a 
breach  of  the  contract;  but  in  later  cases, 
following  liumley  v.  Wagner,  1  De  G.,  M.  & 
G.  601,  English  courts  have  held  that,  while 
specific  performance  could  not  be  decreed  in 
snch  cases,  courts  would  restrain  the  parties, 
by  Injunction,  from  rendering  services  else- 
where during  the  existence  of  the  contract. 
Both  lines  of  decisions  have  their  adherents 
In  the  courts  of  this  country.  The  lease  In 
this  case  contained  the  following  clause :  "It 
is  agreed  that  upon  the  payment  of  One  dol- 
lar, at  any  time,  by  the  parties  of  the  second 
part,  their  successors  or  assigns,  to  the  par- 
ties of  the  first  part,  their  successors  or  as- 
signs, said  parties  of  the  second  part,  their 
successors  or  assigns,  shall  have  the  right  to 
surrender  this  lease  for  cancellation,  after 
which  all  payments  and  liabilities  thereafter 
to  accrue  under  and  by  virtue  of  its  terms 
ehall  cease  and  determine  and  this  lease  be- 
comes absolutely  nnll  and  void."  It  is  clear 
that  on  account  of  such  provision  a  court  of 
equity  could  not  enforce  specific  performance 
of  the  lease  at  the  instance  of  the  lessor; 
and.  if  the  law  as  declared  in  this  state  is 
that,  where  there  is  a  lack  of  mutuality  in 
remedy,  courts  of  equity  will  aid  neither  of 
the  parties  in  the  enforcement  of  the  con- 
tract, but  will  leave  them  to  their  remedy  at 
law,  then  the  decree  in  this  case  Is  erroneous. 

Bauer  v.  Lumaghi  Coal  Co.,  209  III.  316, 
70  N.  B.  63^  was  a  suAt  for  specific  per- 


formance of  an  agreement  to  convey  a  right 
of  way  for  a  switch  track,  when  demanded 
In  writing  and  upon  the  payment  of  $300. 
The  court  held  specific  performance  could  not 
be  decreed,  and  said  (page  319  of  209  III., 
page  635  of  70  N.  E.):  "The  contract  is  also 
lacking  in  mutuality.  It  Is  said  in  Beach  on 
Modem  Law  of  Contracts  (volume  2,  §  885) : 
'As  a  general  rule,  specific  performance  will 
not  be  decreed  in  any  case  where  mutuality 
of  obligation  and  remedy  does  not  exist.' 
And  in  a  note  to  this  text  it  is  said:  'The 
general  principle  is  that,  where  the  contract 
Is  Incapable  of  being  enforced  against  one 
party,  that  party  is  equally  incapable  of  en- 
forcing It  against  the  other.'  In  Beard  v. 
Linthicum,  1  Md.  C^.  345,  Chancellor  John- 
son held  'that  If  one  of  the  parties  is  not 
l>onnd,  OS  is  not  able  to  perform  his  part  of 
the  contract,  he  cannot  call  upon  the  court 
to  compel  specific  performance  by  the  op- 
posite party.'  And  in  the  subsequent  case  of 
Duvall  V.  Myers,  2  Md.  Ch.  401,  the  same 
Judge  said,  in  Bul>8tanQe,  that  the  right  to 
the  specific  execution  of  a  contract  depends 
upon  whether  the  agreement  Is  obligatory 
upon  both  parties,  so  that,  upon  the  applica- 
tion of  either  against  the  other,  the  court 
can  compel  a  specific  performance.'  We 
quoted  the  above  authorities  with  approval 
in  the  case  of  Tryce  v.  Dittus,  199  111.  189, 
66  N.  B.  220.  Also,  see  22  Am.  &  Eng.  Ency. 
of  Law  (Ist  Ed.)  p.  1019.  One  cannot  read 
the  contract  in  this  case  without  being  im- 
pressed with  the  fact  that  It  was  so  worded 
that  if,  in  the  future^  the  coal  business 
should  prove  profitable,  and  Rupprecht  or 
his  assigns  could  gain  an  advantage  by  tak- 
ing an  easement,  then  they  would  have  a 
right  to  demand  it,  and  could  compel  Bauer 
to  convey,  but  if  the  coal  business  did  not 
open  up  favorably,  and  it  would  be  no  ad- 
vantage to  Rupprecht,  then  Baner  would 
have  no  right  to  compel  a  specific  perform- 
ance, and  would  be  powerless  to  force  Rup- 
precht to  do  anything.  It  was  therefore 
lacking  in  that  element  of  mutuality  re- 
quired under  the  decisions  above  quoted,  and 
therefore  could  not  be  specifically  enforced  In 
a  court  of  equity." 

In  Lancaster  v.  Roberts,  144  III.  213,  S3 
N.  E.  27  (which  was  a  specific  performance 
case),  the  court  quoted  with  approval  from 
Fry  on  Si)eclflc  Performance:  "Whenever 
*  *  *  the  contract  is  incapable  of  being 
enforced  against  one  party,  that  party  is 
equally  incapable  of  enforcing  it  against  the 
other,  though  its  execution  in  the  latter  way 
might,  in  Itself,  be  free  from  the  difiBcuIty 
attending  its  execution  in  the  former." 

In  Winter  v.  Trainer,  151  111.  191,  37  N. 
B.  869  (a  specific  performance  case),  the 
court  said  (page  195  of  151  IlL,  page  870  of 
37  N.  E.):  "Unless  a  contract  can  be  spe- 
cifically enforced  as  to  all  parties,  equity 
will  not  interfere." 

Marble  Co.  v.  Ripley,  10  Wall.  339,  19  L. 
Ed.  955,  was  a  suit  for  Bx>eciflc  performance 
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Ot  B  contract  to  famish  the  complainant 
quantities  of  marble  at  his  mill  for  truch  time 
as  he  might  desire.  The  contract  contained 
a  provision  that  he  might  abandon  It  at  any 
time  on  giving  one  year's  notice.  The  court 
said  (page  859  of  10  WaU.  [19  L-  ^^  86a]): 
"Another  reason  why  specific  performance 
should  not  be  decreed  In  this  case  Is  found 
in  the  want  of  mutuality.  Such  performance 
by  Ripley  could  not  be  decreed  or  enforced 
at  the  suit  of  the  marble  company,  for  the 
contract  expressly  stipulates  that  be  may  re- 
linquish the  business  and  abandon  the  con- 
tract at  any  time  on  giving  one  year's  notice. 
And  it  Is  a  general  principle  that  when,  from 
personal  Incapacity,  the  nature  of  the  con- 
tract,  or  any  other  cause,  a  contract  is  in- 
capable of  being  enforced  against  one  party, 
that  party  Is  equally  incapable  of  enforcing  it 
8i)eclflcally  against  the  other,  though  Its  execu- 
tion in  the  latter  way  might,  in  itself,  be  free 
from  the  difficulty  attending  its  execution  In 
tbe  former."  This  Is  considered  a  leading 
case  on  the  subject  of  spedfli  performance, 
and  is  much  dted  by  courts  and  text-writers. 

In  Karrlck  r.  Hannaman,  168  U.  S.  S28, 
8S6,  18  Sup.  Ot.  135,  138,  42  L.  Ed.  484,  the 
court  said:  "Especially  where,  by  tbe  part- 
nership agreement,  as  In  the  case  at  bar,  the 
defendant  Is  to  supply  all  or  most  of  the 
capital,  and  the  plaintiff  is  to  fumlsli  his 
personal  services,  the  agreement  cannot  be 
specifically  enforced  against  the  plaintiff, 
and  will  not  be  enforced  against  the  defend- 
ant." The  same  court,  in  treating  the  same 
subject  In  Express  Co.  t.  Railroad  Co.,  99 
D.  S.  191,  200,  25  L.  Ed.  319,  said:  "But 
we  need  not  pursue  the  subject  further,  be- 
cause there  is  one  provision  of  the  contract 
in  this  case  which  Is  fatal  to  the  relief 
■ought  A  court  of  equity  never  interferes 
where  tbe  power  of  revocation  exists.  Fry 
on  ^Specific  Performance,  64.  The  contract 
stipulated  that  after  the  first  year  it  diall 
cease  upon  the  payment  of  $20,000  and  in- 
terest This  might  be  made  Immediately  up- 
on the  rendition  of  the  decree.  Tbe  action 
ot  the  cooFt  would  thus  become  a  nullity." 

Bust  ▼.  Conrad,  47  Mich.  449,  U  N.  W. 
265,  41  Am.  Rep.  720,  was  a  suit  to  enforce 
the  specific  performance  of  a  contract  to 
make  a  mining  lease.  By  tbe  terms  of  the 
lease  to  be  given  under  the  contract  tbe  les- 
see might  terminate  It  at  any  time,  on  giving 
80  days'  notice.  The  opinion  by  Gooley,  J., 
holds  that  as  the  continuance  of  the  lease, 
if  given,  would  depend  upon  the  will  of  the 
lessees,  who  might  immediately  elect  to  ter- 
minate it  the  contract  could  not  be  enforc- 
ed. In  the  opinion  It  Is  ^sald  (page  455  of  47 
Mich.,  page  267  of  U  N.  W.,  and  page  722  of 
41  Ana.  Bep.):  "But  the  court  will  also  re- 
fuse to  interfere  In  any  case  where,  if  it 
were  to  do  so,  one  of  the  parties  might  nulli- 
ty its  action  through  the  exercise  of  a  discre- 
tion which  the  contract  or  the  law  Invests 
him  wltlk    The  refusal,  In  such  case,  does 


not  depend,  of  necesstly,  upon  any  Illegality, 
inequality,  or  unfairness,  but  It  is  sufficiently 
based  upon  the  impropriety  of  imposing  on 
the  judge  the  labor,  and  on  the  public  tbe 
expense,  of  an  investlgiation  of  disputes  when 
the  circumstances  are  such  as  to  preclude 
any  judgment  that  may  be  rendered  from  be- 
ing final.  No  court  can  with  reason  be  called 
upon  to  do  a  vain  thing."  The  same  rulea 
are  announced  In  Benedict  v.  Lynch,  1  Johns. 
Ch.  (N.  Y.)  870,  7  Am.  Dec  484;  Smith  v. 
Smith,  36  Ga.  184,  91  Am.  Dec.  761;  Buck 
V.  Smith,  29  Mich.  166,  18  Am.  Rep.  84; 
Hissam  v.  Parish,  41  W.  Va.  686,  24  8.  B. 
600,  56  Am.  St  Rep.  892.  Many  other  cases 
might  be  dted  to  the  same  effect  but  wa 
have  referred  to  enough  decisions  of  this 
and  other  courts  to  show  what  the  rule  ia 
with  reference  to  mutuality  of  remedy  In 
the  enforcement  ot  specific  performance  of 
contracts. 

We  will  now  examine  tbe  authorities  In 
cases  where  it  was  sought  to  enjoin  the 
breach  of  the  contract. 

Chicago  Municipal  Gaslight  C!o.  v.  Town  ot 
Lake,  ISO  111.  42, 22  N.  B.  616,  was  a  bill  to  en< 
join  the  town  of  Lake  from  interfering  with 
the  gas  company  laying  pipes  in  tbe  street 
under  permission  ot  an  ordinance  whlcb 
was  repealed  after  it  had  been  accepted  by; 
the  gas  company.  It  Is  unnecessary  to  cU» 
authorities  to  prove  that  such  an  ordinance, 
when  accepted,  becomes  a  contract  The 
court  said  (page  60  ot  130  111.,  page  619  ot 
22  N.  E.):  "The  bill  of  complaint  In  this 
case,  though  not  strictly  a  bill  for  tbe  spe- 
cific, performance  of  a  contract  Is,  in  sub- 
stance, a  bill  of  that  kind.  In  Pomeroy's 
Equity  Jurisprudence  (section  1341)  it  Is 
said:  'An  Injunction  restraining  the  breach 
of  a  contract  Is  a  negative  specific  enforce- 
ment of  that  contract  The  juriadictioU  of 
equity  to  grant  such  injunction  is  substantial- 
ly coincident  with  its  Jurisdiction  to  compel 
a  specific  performance.  Both  are  governed 
by  the  same  doctrine  and  rule&  It  may  b» 
stated,  as  a  general  proposition,  that  wben> 
ever  the  contract  Is  one  of  a  class  which  will 
be'  affirmatively  specifically  enforced,  a  court 
of  equity  will  restrain  Its  breach  by  injtmc- 
tion,  if  this  is  the  only  practical  mode  of  en- 
forcement which  its  terms  permit'  The  ex- 
ercise of  the  jurisdiction  to  enforce  the  spe- 
cific performance  of  a  contract  rests  In  the 
sound  legal  discretion  of ,  the  chancery  court 
In  view  of  the  terms  of  the  contract  and  all 
tbe  surrounding  circumstances." 

East  St  Louis  Railway  Co.  t.  City  of  East 
St  Louis,  182  lU.  433,  65  N.  E.  533,  was  a 
suit  by  the  raUway  company  against  the 
city  of  East  St  Louis  to  enjoin  the  city,  its 
officers,  agents,  and  emidoyfis  from  prevent- 
ing or  Interfering  with  the  railway  company 
laying  its  tracks  in  the  street  The  railway 
company  claimed  the  right  to  such  use  of  the 
streets  under  an  ordinance.  Tbe  court  held 
that  the  suit  was  in  the  nature  of  a  suit  tor 
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QMclflc  performance,  and  aM>roTed  and  fol- 
lowed Chicago  Mnnldpal  QasII^t  Oo.  T. 
Town  of  Lake,  supra. 

Welty  T.  Jacobs,  171  111.  624,  49  N.  B.  723, 
40  Ii.  R.  A.  98,  was  a  suit  by  the  manager 
of  a  theatrical  troupe  to  enjoin  the  manager 
of  the  theater  from  Tlolating  his  contract 
with  the  manager  of  the  troupe  to  furnish  a 
theater  for  performances  for  a  certain  peri- 
od of  time.  The  bill  alleged  that  the  dam- 
ages to  the  complainant  could  not  be  actually 
or  approximately  determined,  and  that  the 
defendant  was  financially  irresponsible.  The 
court  said  (pages  629,  630  of  171  111.,  page 
724  of  49  N.  E.  [40  L.  R.  A.  98]) :  "Strictly 
speaking,  the  bill  was  not  one  for  specific 
performance,  but  for  Injunction  only.  It  Is 
dear  from  its  allegations,  and  from  the  au- 
thorities tiearing  upon  the  question,  that 
tiwclflc  performance  of  the  contract  could 
not  be  decreed.  It  is  not,  and  cannot  be,  con- 
tended that  appellant  could  have  been  com- 
pelled, by  any  writ  the  court  could  have 
issued,  to  occupy  the  theater  with  his  com- 
pany of  actors  and  give  the  performances 
contracted  for,  any  more  than  a  public  singer 
or  speaker  can  be  compelled  gpeclflcally  to 
perform  his  contract  to  sing  or  speak.  Nega- 
tive covenants  not  to  sing  or  perform  else- 
where at  a  certain  time  than  a  designated 
place  have  been  enforced  by  the  Injancttve 
process,  but  further  ttian  this  such  contracts 
have  not  been  spedflcally  enforced  by  the 
courts,  by  Injunction  or  otherwise.  Lumley 
▼.  Wagner,  l  De  G.,  M.  &  O.  604;  Daly  t. 
Smith,  38  N.  T.  Super.  Ct  158.  In  Lumley 
T.  Wagner  there  was  an  express  covenant 
not  to  sing  elsewhere  than  at  the  complain- 
ant's theater,  and  the  injunction  was  placed 
on  that  ground.  •  •  •  Before  a  contract 
will  be  specifically  enforced  there  must  be 
mutuality  in  the  contract,  so  that  it  may  be 
enforced  by  either ;  and,  as  this  contract  was 
of  such  a  nature  that  It  could  not  have  been 
specifically  enforced  by.  appellee  Jacobs,  it 
should  not  be  so  enforced  by  appellant" 

Cleveland  v.  Martin,  218  111.  73,  75  N.  B. 
772,  8  L.  R.  A.  (N.  8.)  629,  was  a  bill  to  en- 
Join  the  defendant  from  doing  certain  acts 
alleged  to  be  in  violation  of  his  contract  with 
complainant  The  court  again  quoted  from 
Pomeroy  the  same  section  quoted  In  Chicago 
Municipal  Gaslight  Co.  v.  Town  of  Lake,  su- 
pra, and,  applying  the  same  rules,  denied  the 
relief  prayed. 

The  most  recent  case  in  this  court  upon 
this  subject  is  Watford  Oil  &  Gas  Co.  v.  Ship- 
man,  233  111.  9,  84  N.  B.  63.  In  that  case 
Nancy  E.  Shipman,  owner  of  the  undivided 
one-tenth  of  certain  real  estate,  executed  an 
oil  lease  for  the  whole  of  the  premises.  The 
lease  appears  to  hare  been  in  the  same  form 
as  the  one  here  Involved  and  contained  the 
same  surrender  clause.  By  successive  as- 
signments the  leasehold  passed  to  the  Wat- 
ford Oil  4  Gas  Company.  The  bill  averred 
that,  while  it  was  la  fall  force  and  effect. 


Nancr  B.  Shipman  and  ber  co-tenants  made 
a  similar  lease  to  another  party,  and  were 
attempting  to  defeat  and  destroy  the  rights 
of  the  Watford  Oil  ft  Gas  Company,  and 
prayed  an  injunction  and  for  a  division  and 
partition  of  the  premises  between  Nancy  B.. 
Shipman  and  her  co-tenants,  and  that  the 
Watford  Oil  &  Gas  Company  be  decreed  to 
have  the  right  to  go  upon  the  portion  of  the 
premises  set  off  to  Nancy  B.  Shipman  and  de- 
velop the  same  for  oil  and  gas.  This  court 
denied  the  relief  prayed,  upon  two  grounds: 
First,  that  the  lease  gave  the  lessee  no  In- 
terest in  the  premises  that  entitled  it  to  ■ 
partition;  and  second,  because  of  the  sur- 
render clause  of  the  lease.  Upon  this  subject 
the  court  said  (page  13  of  233  IlL,  page  54 
of  84  N.  B.):  "Aside  from  the  Imperfection 
In  the  title  of  appellant  above  pointed  oat, 
there  is  another  reason  why  a  court  of  eq- 
uity will  refuse  appellant  the  relief  sought. 
The  lease  In  question  contains  the  following 
clause:  'It  Is  expressly  agreed  that  upon  the 
payment  of  one  dollar  by  the  parties  of  the 
second  part,  their  successors  or  assigns,  to 
the  party  of  the  first  part,  their  heirs  or  as- 
signs, tb^  shall  have  the  right  to  surren- 
der this  lease  for  cancellation,  after  whieb 
all  payments  and  liabilities  thereafter  to 
accrue  under  and  by  virtae  of  its  terms  shall 
cease  and  determine  and  this  lease  absolute- 
ly become  null  and  void.'  Under  this  clause 
appellant  may  surrender  the  lease  for  can- 
cellation at  any  time,  and  thereby  relieve'  it- 
self from  all  future  liability  under  it  The 
option  of  appellant  to  terminate  the  lease 
at  any  time  upon  payment  of  $1  deprives 
appellant  of  the  right  to  specific  perform- 
ance, directly  or  indirectly,  until  it  has  per- 
formed the  contract  or  placed  itself  in  sudi 
position  that  It  may  be  compelled  to  perform 
the  contract  on  its  part  If  the  relief  here 
sought  should  be  granted,  appellant,  under 
the  cancellation  clause  of  the  lease,  may 
nullify  the  decree  by  exercising  its  option  not 
to  proceed  farther.  A  court  of  equity  will 
not  do  a  vain  and  useless  thing  by  rendering 
a  decree  settling  the  rights  of  parties  which 
one  pf  them  may  set  aside  at  his  will"— cit- 
ing cases. 

Appellees  contend  that,  the  court  having 
denied  the  relief  sought  In  that  case  upon 
the  ground  that  the  lease  gave  the  lessees 
no  interest  that  entitled  then)  to  ask  for  par- 
tition, the  surrender  clause  was  a  mere  in- 
cident, and  not.  essential  or  necessarily  in- 
volved in  the  case.  They  further  contend 
that  the  surrender  clause  of  the  lease  was 
directly  involved  in  Poe  t.  Ulrey,  233  111. 
56,  84  N.  B.  46,  and  that  the  decision  in  that 
case  sustains  appellees'  right  to  the  Injunc- 
tion notwithstanding  the  surrender  clause  in 
the  lease.  We  do  not  so  understand  this 
dedslon.  The  whole  lease  was  before  the 
court  in  the  Watford  Oil  &  Gas  Company 
Case,  and  the  determination  of  the  rights 
of  the  parties  thereunder  Involved  all  that 
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was  passed  npon  by  the  court  In  tbe  opinion 
delivered;  and,  while  that  case  decided  the 
very  question  here  involved,  It  applied  rules 
and  principles  of  law  announced  and  sustain- 
ed In  many  previous  decisions  of  the  court. 
In  Poe  V.  Ulrey,  supra,  the  suit  was  Institut- 
ed by  the  lessor  to  set  aside  the  lease.  One 
of  the  grounds  upon  which  It  was  claimed 
the  lease  was  invalid  was  that  there  was  a 
want  of  mutuality  between  the  parties  be- 
cause the  lease  contained  a  surrender  clause 
by  which  appellee  might  terminate  It  upon 
the  payment  of  $1.  We  held  the  surrender 
clause  did  not  Invalidate  the  lease;  that 
while  the  lease  had  the  option  to  surrender 
it,  the  lessor  could  not  compel  a  surrender. 
Tbe  question  of  the  lessee's  right  to  enjoin 
a  breach  of  the  contract  by  the  lessor  was 
not  Involved  In  that  case.  We  adhere  to  the 
law  as  laid  down  In  Poe  v.  TJlrey,  supra,  but 
it  does  not  follow  that  to  hold  the  lease  a 
valid  contract,  necessarily  implies  or  carries 
with  It  the  right  to  enjoin  the  lessors  from 
violating  it.  As  to  very  many  valid  con- 
tracts, equity  will  not  interfere  to  enforce 
their  performance  or  to  prevent  their  viola- 
tion. It  should  be  borne  in  mind,  also,  that 
there  is  a  distinction  in  equity  between  a 
mutoallty  in  the  obligation  of  contracts  and 
a  mutuality  of  remedy  under  them.  As  stat- 
ed by  Cooley,  J.,  In  Rust  v.  Conrad,  supra: 
"Denying  speciflc  performance  does  not  deny 
the  legality  or  obligation  of  the  contract  It 
denies  merely  that  the  case  Is  one  of  equi- 
table cognizance."  We  might  cite  many  oth- 
er cases  from  courts  of  last  resort  support- 
ing the  views  of  this  court  upon  the  question 
hoe  Involved.  There  are  also  cases  holding 
a  different  view.  But,  however  that  may  be, 
tbe  question  is  so  thoroughly  settled,  and  by 
such  a  uniform  line  of  decisions  in  this  state, 
that  we  would  not  feel  at  liberty  to  adopt 
a  contrary  view  if  we  felt  disposed  so  to 
do.  In  Watford  Oil  &  Gas  Co.  v.  Shipman, 
supra,  It  was  pointed  out  that  cases  of  the 
diaracter  there  involved  were  distinguish- 
able from  the  cases  holding  that  option  con- 
tracts for  the  sale  of  real  estate  may  be  en- 
forced by  the  party  holding  the  option,  who^ 
within  the  time  specified,  elects  to  make  the 
purchase  and  pays  or  tenders  the  purchase 
price. 

Counsel  have  also  in  their  brief  contended 
that,  because  of  the  character  of  the  question 
here,  involving.  It  Is  said,  a  new  line  in  the 
development  of  the  resources  of  our  state, 
and  because  of  what  is  claimed  to  be  the 
more  modern  tendency  of  the  courts  to  adopt 
an  opposite  view,  we  should  depart  from  the 
rules  announced  In  the  previous  decisions  of 
this  court  We  do  not  regard  the  circumstan- 
ces and  conditions  surrounding  and  enter- 
ing into  this  case  as  sufflcient  to  justify  us 
In  departing  from  a  rule  of  law  so  firmly 
settled  and  so  long  adhered  to  in  this  state. 

The  decree  of  the  circuit  court  is  reversed 


and  the  cause  remanded  to  that  court,  with 
directions  to  dismiss  the  bill. 
Reversed  and  remanded,  with  directions 


(227  ni.  t4) 
FARRENKOPH  et  al.  v.  HOLM. 
(Supreme  Court  of  Illinois.     Dec.   15,   190S.) 

1.  INSUBANCE  (S  724*)— Mutual  BrsErrr  Iv- 
BUBAifCE— Waives— Relatiouship  of  Ben- 

EFICIABY. 

_  Where  the  agent  of  a  beneficial  insurance 
society  made  tbe  policy  recite  that  the  bene- 
ficiarv  was  inaurecpB  cousin  when  he  knew  she 
was  his  aflSanced  wife,  the  society  waived  its 
right  to  object  to  the  validity  of  the  certificate 
on  the  ground  that  the  relationship  of  the  bene- 
ficiary was  not  correctly  stated. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  i  1866;  Dec.  Dig.  |  724.*] 

2.  INSUBAHCB  (8  769*)— Mutual  Bbnkfit  Ih- 

BUaANGB    —    BgNEFIOIABIES    —    AjrFIARCSD 

Under  Hurd'a  Rev.  St  1905,  c.  73,  {  238, 
and  Act  1893,  p.  130,  as  amended  by  Act 
1895,  p.  178,  relating  to  benefit  societies,  and 
providing  that  benefits  may  be  made  payable  to 
"heirs,  blood  relations,  affianced  husband  or 
affianced  wife,  or  to  persons  dependent  upon 
members,"  an  affianced  wife  may  become  a  l>en- 
eficiary  though  not  dependent,  and  though  the 
constitution^  and  by-laws  of  tlie  society  limited 
the  beneficiaries  to  relatives  and  dependent 
members. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1937;  Dec.  Dig.  g  769.*] 

3.  INBUKANCE  (|  795*)— MUTUAI.  BENEFIT  IN- 

suBARcE— Rights  of  Rbfbeskntativeb  of 

Beneficiaby. 

Where  a  mutual  benefit  certificate  describ- 
ed the  beneficiary  as  insured's  cousin  when 
she  was  in  fact  his  affianced  wife,  an  affianced 
wife  being  a  proper  beneficiary  under  its  char- 
ter, and  the  company  having  waived  the  ob- 
jection, insured's  heirs  could  not  object  to  the 
misdescription  of  the  beneficiary  in  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  795.*] 

4.  Inbubance  (I  819*)— Mutual  Benefit  Iw- 
BUBANCE— Sufficiency  of  Evidence. 

In  an  action  by  insured's  heirs  against 
the  beneficiary  of  a  benefit  certificate  held  by 
him,  evidence  held  insufficient  to  show  that 
insured's  relations  with  such  beneficiaiy  were 
immoraL 

[E!d.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  819.*] 

5.  Insukanoe  (I  819*)— MtrruAL  Benefit  Ih- 
bukance— Sufficiency  of  Evidence. 

In  an  action  by  the  heirs  of  insured  for 
the  amount  of  a  benefit  policy  payable  to  de- 
fendant who  claimed  to  be  insured's  affianced 
wife,  evidence  hel4  to  sustain  the  chancellor's 
finding  on  conflicting  evidence  that  such  rela- 
tion existed. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  {  819.*] 

6.  Appeal    and    Ebsob    (|    1078*)— Abbioit- 

MENTB    of    EbBOB— WAIVEB. 

Errors  assigned  in  the  Appellate  Court 
are  deemed  waived  if  not  raised  in  the  Su- 
preme Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  4256;  Dec  Dig.  f  1078.*] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  fr<Hn  Circuit  Court,  Winne- 
bago County;  A.  H.  Frost,  Judge. 


•For  otlier  ease*  see  same  topic  and  section  NUMBER  In  Deo.  *  Am.  Digs.  UOT  to  date,  ft  Reporter  Indexes 
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Action  by  Peada  Farrenkoph  and  others 
against  Anna  Holm.  From  a  judgment  for 
defendant,  plaintiffs  appeal.     Affirmed. 

The  appellee  resided  In  Rockford,  111.,  and 
John  V.  Smith  (otherwise  known  as  Valen- 
tine Trunk)  boarded  at  her  home  for  several 
years  before  and  after  the  death  of  her  hus- 
band, In  1902.  Smith  was  accidentally  kill- 
ed August  25,  1906,  leaving  a  benefit  cer- 
tificate for  $2,000  In  the  Order  of  Columbian 
Knights,  payable  to  the  appellee,  Anna 
Holm,  named  therein  as  "cousin."  She 
claimed  this  fund  from  the  Insurance  order, 
and  later  the  appellants,  who  are  sisters  and 
a  brother  of  the  deceased,  also  laid  claim 
to  it  The  insurance  order  filed  a  bill  of  in- 
terpleader in  the  circuit  court  of  Winnebago 
connty,  admitting  its  liability  on  the  certlfl.- 
cate  and  alleging  its  willingness  to  pay  to 
the  persons  entitled  to  the  benefit  and  a^- 
ing  the  court  to  determine  to  whom  such 
payment  should  be  made  at  the  same  time 
offering  to  pay  the  money  into  court,  subject 
to  the  court's  order,  which  was  thereafter 
done.  Appellee  answered,  admitting  that 
she  was  not  the  cousin  of  the  said  Smith,  but 
claiming  the  fund  in  controTersy  as  his  af- 
fianced wife  and  also  as  a  dependent  upon 
him.  Appellants  filed  a  joint  answer,  claim- 
ing the  insurance  as  heirs  of  said  Smith,  un- 
der the  laws  of  the  order,  and  denying  that 
appellee  was  ever  the  afllanced  wife  of  or 
dependent  upon  the  deceased.  The  court 
heard  the  proof  and  ordered  the  fund,  less 
costs  of  $50,  to  be  paid  to  the  appellee.  On 
an  appeal  by  appellants  to  the  Appellate 
Court  for  the  Second  district,  that  decree 
was  affirmed,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

The  Insurance  order  in  question  was  in- 
corporated under  the  act  of  1893,  p.  180, 
relating  to  benefit  societies,  as  amended  by 
the  act  of  1895,  p.  178.  The  act  provides 
that  benefits  shall  be  paid  only  to  the  fami- 
lies, heirs,  blood  relations,  affianced  husband 
or  affianced  wife  or  to  persons  dependent  up- 
on the  members,  or,  in  certain  cases,  to  reli- 
gious or  charitable  institutions.  Hurd's  Rev. 
St  1905,  p.  1222,  c.  7S.  i  258.  SecUon  260 
of  the  by-laws  of  the  order,  among  other 
things,  provides:  "Each  applicant  shall  en- 
ter upon  his  application  the  name  or  names, 
residence,  relationship  or  dependence  of  the 
person  or  persons  of  the  classes  In  the  next 
section  embraced  •  • ,  *  to  whom  •  •  • 
be  desires  his  benefit  paid."  Section  251  of 
said  by-laws,  among  other  things,  provides 
that  the  benefit  may  be  payable  to  any  one 
or  more  i)ersons  of  a  certain  class,  including 
the  wife,  children,  grandchildren,  parents, 
cousins  of  the  first  degree,  and  other  rela- 
tives, and  that  in  no  such  cases  shall  proof 
of  dependency  be  required.  A  second  class 
is  provided,  including  '"an  affianced  wife,  or 
to  any  person  who  Is  dependent  upon  the 
member  for  maintenance  (food,  clothing, 
lodging  or  education),  in  either  of  which 
cases  written  evidence  of  the  affianced  rela- 


tion or  nature  of  the  dependency,  within  the 
requirements  of  the  laws  of  the  order,  must 
be  furnished  to  the  satisfaction  of  the  su- 
preme secretary  before  the  beneficiary  cer- 
tificate can  be  issued." 

Fred  E.  Carijenter,  for  appellants.    R.  K. 
Walsh,  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellants  contend  that  the  designa- 
tion of  appellee  as  "cousin"  was  false  and 
fraudulent  and  therefore  she  Is  not  enti- 
tled to  take  the  fund.  The  evidence  shows 
that  when  the  deceased  was  talking  about 
the  policy  to  Reed,  who  took  the  applica- 
tion as  agent  of  the  order,  he  first  stated 
that  appellee  was  "a  sort  of  cousin,"  and  on 
further  inquiry,  as  testified  by  Reed,  the  de- 
censed  said  to  him,  in  substance,  that  if  he 
(Reed)  would  not  "blab  it  around"  he  would 
tell  him  what  the  real  situation  was,  and  on 
the  understanding  that  nothing  would  be 
said  about  it  the  deceased  told  Reed  that  he 
and  the  appellee  were  engaged  and  were 
going  to  be  married,  and  then,  at  Reed's 
suggestion  that  it  did  not  make  any  particu- 
lar difference,  appellee  was  put  down  as 
"cousin,"  Reed  at  the  same  time  telling 
Smith  that  when  the  marriage  took  place  the 
certificate  should  be  changed  to  show  that 
fact.  The  validity  of  an  Insurance  policy 
is  not  affected  by  false  answers  inserted  by 
the  agent  Royal  Neighbors  v.  Roman,  177 
111.  27,  52  N.  E.  264,  69  Am.  St  Rep.  201. 
The  knowledge  of  the  agent  is  binding  upon 
the  organization  under  such  facts  as  here  set 
out  Order  of  Foresters  y.  Schweitzer,  171 
111.  325,  40  N.  E.  506;  Coverdale  v.  Royal 
Arcanum,  193  111.  91,  61  N.  a  915.  Under 
such  circumstances  the,  order  lias  waived  Its 
right  to  object  to  the  validity  of  the  certifi- 
cate on  the  ground  urged.  Farmers'  &  Me- 
chanics' Life  Ass'n  v.  Calne,  224  111.  599,  79 
N.  E.  956.  Under  the  charter  Issued  to  this 
fraternal  society  an  affianced  wife  may  be- 
come a  beneficiary  without  being  dependent 
even  though  its  constitution  and  by-laws  did 
limit  the  class  of  its  beneficiaries  to  rela- 
tives and  dependent  members.  Wallace  v. 
Madden,  168  111.  356,  48  N.  E.  181;  Murphy 
r.  Nowak,  223  111.  801,  79  N.  B.  112,  7  L.  R. 
A.  (N.  8.)  398;  Wood  v.  Mystic  Circle,  212 
III.  532,  72  N.  E.  783.  It  has  been  held  that 
If  a  member  of  a  benefit  society,  In  naming 
his  stepchildren  as  beneficiaries,  describes 
them  as  "my  children,"  such  misdescription. 
If  material,  can  be  taken  advantage  of  only 
by  the  society,  and  cannot  be  objected  to 
by  a  rival  claimant  to  the  benefit  fund; 
and.  If  a  member  of  a  benefit  society  misde- 
scribes  the  beneficiaries  and  their  relation  to 
him,  the  society  may  waive  the  defect  and 
ratify  the  agreement  Tepper  v.  Royal  Ar- 
canum, 61  N.  J.  Eq.  688,  47  AtL  460.  88  Am. 
St  Rep.  449.  Substantially  to  the  same  ef- 
fect Is  Cowin  V.  Hurst  124  Mich.  545,  83  N. 
W.  274.  88  Am.  St  Rep.  344.  In  a  Califor- 
nia case  It  was  held  that  where  the  certifl- 
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cate  was  made  payable  to  a  woman  dealg* 
nated  therein  as  the  "flancte"  of  the  deceas- 
ed, the  proof  showing  that  he,  at  the  time 
the  policy  was  Issued,  was  married  to  anoth- 
er woman,  still  the  description  "fiancta" 
might  be  disregarded  as  merely  descriptive 
and  the  fact  that  she  conld  not  become  en- 
gaged to  the  insured  would  not  preclude 
Judgment  In  her  favor.  Woodmen  of  the 
World  V.  Rutledge,  133  Cal.  640,  65  Pac. 
IIOS.  If  the  Insurance  order  cannot  raise 
this  question,  neither  can  appellants. 

The  further  contention  is  made  that  as  de- 
ceased roomed  and  boarded  with  appellee 
for  some  four  years  I>efore  her  husband's 
death,  and  shortly  thereafter  ceased  paying 
board  and  assumed  the  expenses  of  the 
household,  and  spent  money  freely  on  her 
and  her  little  granddaughter,  the  relations 
between  them  must  have  been  ImmoraL  No 
Immoral  act  is  testified  to.  The  only  founda- 
tion for  this  charge  is  apparently  the  fact 
that  the  deceased  boarded  with  the  appellee 
before  her  husband's  death,  and  continued, 
under  the  circumstances  mentioned  above, 
for  years  thereafter  to  live  in  the  same 
bouse.  We  do  not  think  the  evidence  in  this 
record  upholds  this  contention  of  appellants. 

In  this  connection  it  is  also  urged  that 
the  proof  Is  not  sufficient  to  Justify  the 
court's  finding  that  appellee  was  the  affianc- 
ed wife  of  the  deceased.  Smith  so  stated 
to  the  Insurance  agent,  and  several  witnesses 
testified  that  both  appellee  and  deceased  had 
stated  the  same  to  them.  It  is  true,  several 
witnesses  testified  that  Smith  denied  that  ap- 
pellee and  he  were  engaged;  but  the  evidence 
was  heard  by  the  chancellor  in  open  court, 
and  while  it  is  conflicting  in  some  particu- 
lars, we  do  not  think  it  is  of  a  nature  to 
authorize  us  to  reverse  such  findings  of  fact. 
Widmayer  v.  Davis,  231  III.  42,  83  N.  K.  87. 

We  have  covered  all  the  points  urged  in 
the  appellants'  brief  filed  in  this  court  Oth- 
er errors  were  urged  In  the  Appellate  Court, 
but  as  they  are  not  raised  here  they  must 
be  deemed  waived. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  Appellate  Court  will  be  af- 
fim\9d. 

Judgment  affirmed. 

on  iiL  au 

SOUTH  PARE  COM'RS  t.  ATBR  et  al. 

{Supreme  Court  of  IllinoiB.     Dec  15^  190&) 

1.  Reuovaj.  of  Causes  ({  70*)— PBOCEBnmoa 
TO  Pbocdbe  RauovAi/— Timc  to  Afflt. 
Act  Cong.  Aug.  13,  1888,  c.  8G6,  i  3,  25 
Stat  435,  requires  a  party  desiring  to  remove 
dM  cause  to  the  federal  court  to  file  a  petition 
in  the  state  conrt  at  the  time  defenoant  is 
required  by  the  laws  of  the  state  to  answer  or 
plead.  Eminent  Domain  Act  (Hurd's  Rev.  St. 
1908,  c.  47)  S  4,  provides  that  service  of  sum- 
mons and  publication  of  notice  to  nonresidents 
shall  be  made  as  in  cases  in  chancery.  Chan- 
cery Act  (Hurd's  Rev.   St  1908,   c.  22)  J  16 


provides   that   one  snmmoiled  by   pnUieatlon 

shall  t>e  deemed  to  plead  on  the  return  day 
of  the  summons.  Held,  that  the  day  on  whid^ 
the  notice  in  eminent  domain  proceedings,  serv- 
ed on  a  nonresident  la  returnable,  is  tlie  day 
for  anawerine;  and  though  the  law  does  not 
require  the  Sung  of  a  written  pleading,  and 
though  no  default  is  talcen,  a  petition  for  re> 
moval  not  filed  until  after  such  day  comes  too 
late. 

[Ed.  Note.— For  other  cases,  see  Removnl  of 
Causes,  Cent  Dig.  H  141-148 :  T>cc.  Dig.  i  79.*] 

2.  Evidence  (J  14S!*)— Condemnation  Pko- 
CEBDiNOs— Compensation— Valite  of  Oth- 
ES  Pbofebtt. 

In  proceedings  to  condemn  land,  it  is  not 
competent  to  prove  what  petitioner  has  paid  for 
other  property  purchased  by  it  for  use  in  the 
same  enterprise,  such  a  purchase  being  in  the 
nature  of  a  compromise. 

[Ed.   Note.— For  other  cases,   see   BMdenoSb 
Cent  Dig.  i  416;  Dec  DiirT  142.*] 

3.  Evidence  (J  142*)— CoicFBNSATion— VALxn 
OF  Otheb  Pbopebtt. 

In  proceedings  to  condemn  land  adapted 
for  use  as  a  site  for  manufacturing  purposes, 
and  so  situated  that  freight  on  switehing  priv- 
ileges being  obtained,  could  be  loaded  and  un- 
loaded from  cars  on  the  land,  the  testimony  of 
a  witness  that  he  had  had  experience  with  the 
council  of  the  city  in  similar  cases  in  another 
part  of  the  city,  and  had  been  unable  to  ob* 
tain  an  ordinance  granting  permission  to  con- 
stmct  and  iq>erate  switches,  was  inadmissible. 
[Ed.  Note.— For  other  'cases,  see  Bvidencsu 
Dec  Dig.  i  142.*] 

4.  Eminent  Domain  (|  184*)-OoicPKNaAnoir 

— EI.EMKNTS. 

Where,  in  irroceedings  to  condemn  land 
adapted  for  use  as  a  manufactoring  site,  and 
so  situated  that  on  switching  privileges  being 
obtained,  frei([bt  could  be  loaded  and  unloaded 
on  the  premises,  it  appeared  that  railroad 
tracks  were  in  the  same  block,  so  that  it  was 
possible   that   the   owner  could   make   the   re- 

auired  arrangements  for  switching  privileges, 
le  jury  in  estimating  the  compensatitMi  must 
tske  into  consideration  the  possibility  of  ef- 
fecting arrangements  for  such  privileges,  though 
witnesses  testified  that  they  regarded  the  pos- 
sibility too  remote. 

[E2d.  Note. — For  ether  eases,  see  Eminent  Do- 
main. Cent  Dig.  I  356;   Dec.  Dig.  |  134.*] 

5.  Eminent  Domain  (I  262*)— Tbiai<— Skf- 
abate  Tbials— Pbejudicial  Ebbok. 

Defendant,  in  proceedings  to  condemn  a 
half  of  a  block,  owned  the  south  two-thirds 
and  his  codefendant  owned  the  other  one- 
third.  Defendant  sought  to  have  bis  case  tried 
separately  on  the  ground  that  there  had  been 
an  agreement  between  the  petitioner  and  co- 
defendant  as  to.  the  compensation  for  the  north 
third.  The  land  sought  to  he  taken  was  adapt- 
ed for  manufacturing  purposes,  and,  on  switch- 
ing privileges  being  obtained,  freight  might  be 
loaded  and  unloaded  on  the  premises.  Wit- 
nesses for  petitioner  fixed  the  value  of  the  land 
without  considering  the  possibility  of  procuring 
switching  privileges,  while  witnesses  for  defend- 
ant in  fixing  compensation  considered  such  pos- 
sibility. During  the  trial,  the  Jury  Icaraea  of 
the  existence  of  an  agreement  between  the  peti- 
tioner and  codefendant  as  to  the  compensation 
for  the  north  third.  The  Jury  allowed  defend- 
ant compensation  substanttally  at  the  rate  fix- 
ed by  petitioner's  witnesses,  though  other  wit- 
nesses fixed  a  higher  value.  The  cause  as  to 
the  north  third  was  submitted  on  the  testimony 
of  the  petitioner.  Held,  that  the  refusal  to  give 
defendant  a  separate  trial  was  nrejudldal  er- 
ror, since  the  jury  were  prejudiced  because  they 
were  shown  that  the  owner  of  the  north  third 
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bad  agireed  to  take  the  mm  Hzed  by  petition- 
er's evidcoce. 

[Ed.  Note. — ^FoT  other  cases,  see  E^minent  Do- 
main, Dec.  Dig.  i  262.*] 

6.  £il£INERT     DOMAIH     (|     220*)  —  AWABD     OF 

Compensation— View   of   Fbevises.         ' 
The  jui7,  in  viewing  the  pretdisea  in  pro- 
ceedings to  condemn  laud,  should  on  a  consid- 
erati(x>  of- all  the  evidence,  including  the  view, 
detei-mine  the  compensation  to  be  awarded. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  J  659;  bee.  Dig.  §  220.*] 

7.  Eminent  Domain  (S  222*)— Compensation 
—Instructions. 

An  instmction  in  eondemnation  proceed- 
ings which  authorizes  the  jury  viewing  the 
premiaes  to  fix  the  value  on  their  judgment, 
founded  solely  on  their  inspection,  is  erroneous 
as  leading  the  Jury  to  believe  that  they  may 
fix  the  'TOlue  without  considering  all  the  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  S  564 ;  Dec.  Dig.  §  222;*] 

Appeal  from  Circuit  Court,  Coolc  County ; 
John  Gibbons,  Judge. 

Proceedings  ,by  the  South  Park  Commis- 
sioners to  condemn  the  lands  of  Fredericlc 
F.  Ayer  and  others  for  park  purposes.  From 
a  judgment  awarding  compensation,  certain 
of  the  defendants  appeal.  Reversed  and  re- 
manded. 

On  JoJy  3,  1907.  tiie  Sontb  Park  Oommis- 
flloners,.  a. municipal  corporation,  filed  its  pe- 
tition m  the  circuit  court  of  Cook  county  to 
condemn  for  small  park  purposes  certain  lots 
Id  the  .dty  of  Chicago,  being  half  a  block 
owned  by  Frederick  F.  Ayer  and  Jacob  Rod- 
gers,  trustees  under  the  will  of  Jam^  C. 
Ayer,  d0<:«ased»  Frederick  F.  Ayer,  B(enry 
S.  AJrer,  and  Leslie  Josephine  Pearson, ;  ap- 
pellants, and^-others.  The  half  block  fronts 
on  La  Salha  street,  and  extends  back  120 
feet  to  a  10-foot  alleyway  running  north  and 
south,  wbi«h.  adjoins  the  elevated  rjght  of 
way  of  the  Chicago,  Rock  island  ft  Paciflc, 
the  Lake  Shore  &  Michigan  Southern  and  the 
Chicago  &  Eastern  Illinois  Railroads,  It  Is 
bounded  on  the  north  by  Twenty-Fifth  and 
on  the  south  by  Twenty-Sixth  street. ;  Im- 
mediately opi>OBlte  the  property  In  question, 
on  the  west  side  of  La  Salle  street,  is  a 
block  of  ground. owned  by  appellee  which  is 
used  as  a  .small  park  oir  playground.  Appel- 
lants owned  the  south  two-thirds,  and  the 
National  Fireprooflng  Company  owned  the 
north  one-third,  of  the  half  block  sought  to 
be  condemned.  A  part  of  appellants'  lots 
were  vacant  and  unimproved,  and  the  re- 
mainder were  improved  and  were  occupied 
by  tenants.  All  of  the  appellants  were  citi- 
Bens  and  residents  of  the  state  of  New  York 
except  Jacob  Rodgers,  who  was  a  citizen  and 
resident  of  Massachusetts.  The  other  de- 
fendants named  in  the  petition  were  resi- 
dents of  the  state  of  Illinois. 

On  January  24,  1908,  appellants  filed  a  pe- 
tition in  said  court,  signed  by  William  C. 
McHenry  as  their  agent,  for  the  removal  of 
the  cause  to  the  United  States  Circuit  Court 


for  the  Bastem  Division  of  the  Northern  Dis^ 
trtct  of  lUtnoia  This  petition  the  court  de- 
nied. On  February  17<  1008,  appellants,  up- 
on leave  of  court,  filed  a  second  petition  to 
remors  the  cause,  wliich  was  also  denied. 

Upon  the  hearing  appellants  moved  the 
court  that  a  separate  trial  be  awarded  to' 
them,  for  the  reason  that  they  were  the  sole 
ownem  of  and  interested  in  separate  and  dis- 
tinct lots  and  improvements  from  the  lots 
and  Improvements  of  the  other  respondents 
In  said  suit  The  motion  was  refused.  They 
then  moved  the  court  for  permission  to  call 
witnesses  to  testify  as  to  the  value  of  lots 
Ih  the  same  block  which  appellee  sought  to 
take,  other  than  those  owned  by  appellants, 
for  the  reason  that  as  to  all  the  other  own- 
ers and  parties  interested  in  lots  and  im- 
provements in  the  half  block  of  land  In  ques- 
tion the  owners  thereof  had  been  settled 
with,  and  the  prices  of  said  lots  and  im- 
provements thereon  had  been  agreed  upon 
between  petitioner  and  said  other  respond- 
ents out  of  court ;  and  for  the  additional  rea- 
son that,  if  respondents  (appellants  here) 
were  not  permitted  to  show  by  respondents' 
witnesses  the  value  of  said  lots  In  said  block 
other  than  respondents'  lots,  it  would  ap- 
pear to  the  jury  that  there  had  been'  a  set- 
tlement and  an  agreement  made  as  to  the 
prices  to  be  paid  for  all  of  the  lots  other 
than  respondents'  lots;  that  petitioner's  wit- 
nesses would  testify  to  certain  values,  and 
that  there  would  be  no  other  testimony  as  to 
the  value  of  all  lots  other  than  said  respond- 
ents', and  that  such  fact,  as  the  trial  de^ 
veloped,  would  seriously  afllect  and  injure  the 
said  above-named  respondents  (appellants 
here)  and  prevent  their  being  given  a  fair 
and  impartial  trial.  Upon  the  denial  of  this 
motion  appellants  moved  the  court  that, 
there  being  no  conflict  or  Issue  as  to  the 
values  or  amounts  to  be  awarded  by  the  Jury 
for  the  taking  of  all  the  lots  and  improve- 
ments in  said  half  block  in  question  In  this 
suit  other  than  the  lots  and  improvements 
in  said  half  block  of  which  appellants  were 
the  owners,  there  be  a  trial  as  to  appellants' 
lots  and  improvements,  and  that  when  the 
jury  had  rendered  a  verdict  in  respect  t» 
such  lots  and  improvements  said  jury  be 
again  directed  to  retire  and  to  award  a  ver- 
dict upon  an  agreed  valuation  as  to  all  of  the 
other  lots  and  improvements.  This  motion 
was  also  denied. 

The  value  of  the  ground  owned  by  appel- 
lants was  placed  by  witnesses  at  from  $140 
to  $275  per  front  foot.  The  jury  by  their  ver- 
dict fixed  appellants'  compensation  at  $60,000 
for  ground  taken  without  any  allowance  for 
Improvements,  being  at  the  rate  of  $150  per 
front  foot  for  all  of  the  ground  belonging  to 
appellants  that  was  taken,  and  judgment 
for  that  amount  was  entered  In  their  favor 
for  their  ground  without  improvements.  Ap- 
pellants owned  only  a  small  portion  of  the 
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tmproTem6nt>  on  their  ground,  and  for  those 
improTsmentB  the  Jury  In  their  verdict  made 
a  separate  award  of  |2,929.  No  complaint 
Is  made  of  this  allowance  for  ImproTements. 
Appellants  regard  the  $00,000  for  the  ground 
as  Insnfflclent  Other  Improvements  on  their 
ground  were  owned  hy  tenants. 

Appellants  In  this  court  urge:  0)  The 
court  erred  In  refusing  to  order  the  removal 
of  the  cause;  (38)  the  court  erred  In  over- 
ruling appellants'  motion  for  a  separate 
trial ;  (3)  the  court  erred  In  passing  upon  ob- 
jections to  evidence;  (4)  the  court  erred  In 
Instructing  the  Jury;  (t)  the  verdict  of  the 
Jury  is  Inadequate  in  amount,  and  in  that 
respect  is  contrary  to  the  evidence. 

Oeorge  P.  Merrick,  for  appellants.  Hal- 
lett,  Sauter  &  Henkel,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
It  is  first  argued  that  the  court  erred  in  re- 
fusing to  remove  the  cause  to  the  federal 
court  so  far  as  it  concerned  the  appellants 
in  this  proceeding.  Appellee  contends  that 
the  petition  was  not  timely.  Section  3  of 
the  act  of  Congress  to  regulate  the  removal 
of  causes  from  state  courts,  as  amended  Au- 
gust 13,  1888,  c.  866,  25  Stat  435,  provides, 
with  reference  to  cases  of  this  character,  that 
the  party  desiring  to  remove  the  cause  shall 
file  a  petition  in  the  state  court  "at  the  time, 
or  any  time  before  the  defendant  Is  required 
by  the  laws  of  the  state  or  th^  rule  of  the 
state  court  in  which  such  suit  is  brought  to 
answw  or  plead  to  the  declaration  or  com- 
plaint of  the  plaintir'  (Hurd's  Rev.  SL  1908, 
p.  83).  The  eminent  domain  act  (section  4) 
provides  that  service  of  summons  and  publica- 
tion of  notice  to  nonresidents  shall  be  made 
as  in  cases  in  chancery  (Hurd's  Rev.  St. 
190S,  c.  47).  Section  16  of  the  act  on  chan- 
cery practice  provides  that  every  person  who 
shall  be  summoned,  served  with  a  copy  of  the 
bill  or  petition,  or  notified  by  publication, 
shall  be  held  to  except,  demur,  plead,  or 
answer  on  the  return  day  of  the  summons, 
or.  In  case  of  service  by  notice,  at  the  ex- 
piration of  the  time  required  to  be  given 
(Hurd's  Rev.  St  1008,  c.  22).  NoUce  was 
given  to  appellants  by  publication,  and  -that 
notice  was  returnable  on  the  third  Monday 
of  August,  1807.  The  first  petition  for  re- 
moval was  filed  January  24,  1908.  No  de- 
fault was  taken  against  the  appellants.  The 
law  does  not  require  them  to  file  a  written 
pleading  of  any  character,  and  it  Is  contend- 
ed, under  these  circumstances,  by  the  appel- 
lants, that  the  petition  for  removal  was  filed 
in  apt  time.  With  this  contention  we  do  not 
agree.  If  the  appellants  did  not  appear  on 
the  return  day  of  the  notice  they  could  be 
defaulted,  and  it  Is  our  Judgment  that  the 
day  upon  which  the  notice  was  so  returnable 
was,  within  the  meaning  of  the  federal  stat- 
ute, the  time  when  the  appellants  were  re- 
quired by  the  ^ws  of  this  state  to  answer 
or  plead.    The  mere  fact  that  the  default 


was  not  taken  on  this  day  or  any  other  day 
does  not  extend  the  time  within  which  an 
application  for  removal  may  be  made.  Kan- 
sas City,  Ft  Scott  &  Memphis  Railroad  Co. 
V.  Daughtry,  188  U.  S.  298,  11  Sup.  Ct  306, 
S4  L.  Ed.  963 ;  Moon  on  Removal  of  Causes, 
S  156. 

Appellants  owned  Hxe  south  two-tbirds  of 
the  half  block.  The  north  one-third  of  the 
half  block  belonged  to  another,  but  was  In- 
cluded in  this  proceeding,  and  the  same  Jury 
fixed  the  compensation  for  the  entire  half 
block  in  the  same  trial  and  by  the  same  ver- 
dict The  verdict  in  each  Instance  fixed  the 
compensation  for  the  ground  separately  from 
the  compensation  which  it  fixed  for  the  im- 
provements. The  ground  In  the  half  block, 
without  the  Improvements,  was  all  of  the 
same  general  character.  The  witnesses  for 
petitioner  testified  that  the  south  one-thiid 
of  the  ground  was  a  little  more  desirable 
than  the  north  one-third,  which.  In  turn,  was 
a  little  more  desirable  than  the  middle  one- 
third.  This  solely  on  account  of  the  location 
of  the  various  parts  of  the  half  block.  Ap- 
pellants sought,  unsuccessfully,  to  have  the 
case,  so  far  as  it  related  to  their  property, 
tried  separately,  basing  their  application  upon 
the  contention  that  there  had  been  an  agree- 
ment between  the  petitioner  and  the  owners 
of  the  north  one-third  of  the  ground  In  ref- 
erence to  the  compensation  that  should  be 
allowed  those  owners;  that  this  agreement 
would  necessarily  appear  to  the  Jury  and 
would  be  prejudicial  to  the  interests  of  ap- 
pellants, for  the  reason  that  the  Jury  would 
be  Inclined  to  fix  the  value  of  appellants' 
ground  upon  the  same  basis  as  that  which 
the  petitioner  and  the  owners  of  the  north 
one-third  of  the  ground  had  adoptM  in  agree- 
ing as  to  the  value  of  that  one-third. 

No  counsel  representing  the  owner  of  the' 
north  one-ttird  of  the  ground  took  any  part 
in  the  trial.  No  witness  was  called  or  testi- 
fied in  Its  behalf,  but  the  cause  as  to  that 
ground  was  submitted  to  the  jury  upon  the' 
testimony  adduced  by  the  petitioner.  The 
witnesses  for  the  petitioner  In  each  Instance 
fixed  the  value  of  the  ground  apart  from  the 
value  of  the  improvements.  Efforts  made  by 
the  counsel  for  the  appellants  to  examine  or 
cross-examine  with  reference  to  the  north 
one-third  of  the  ground  were  in  the  trial  sac- 
cessfuUy  met  by  the  objection  that  the  coun- 
sel did  not  represent  the  owners  of  that 
property.  Just  before  the  case  went  to  the 
jury,  counsel  representing  the  owners  of  cer- 
tain buildings  located  on  tiie  property  own- 
ed  by  appellants  appeared  In  court  and  stated, 
verbally:  "If  the  court  please,  we  have  al- 
so agreed  as  to  the  values  of  certain  bams 
standing  upon  some  of  the  lots,  so  that  there 
will  be  no  occasion  for  me  or  the  clients  Z 
represent  to  give  any  testimony;  but  my 
understanding,  your  honor,  was  that  the 
amounts  agreed  upon  should  be  written  into 
the  verdict  before  It  goes  into  the  hands  of 


Digitized  by 


Google 


m.) 


SOUTH  PARK  COM'RS  v.  ATER. 


707 


the  Jtiry.  To  that  Mr.  Sauter  objects  for 
some  reason  or  other,  and  it  leaves  the  mat- 
ter  at  large  in  the  handa  of  the  jury."  The 
Mr.  Sauter  referred  to  waa  one  of  the  at- 
torneys for  the  petitioner. 

It:  ia  entirely  apparent  to  us,  and  must 
have  been  to  the  jnry,  that  some  agreement 
had  been  entered  Into  by  which  the  owners 
of  the  north  one-third  of  the  ground  had 
agreed  to  accept  as  compensation  a  sum  fix- 
ed by  the  evidence  for  the  petitioner  as  the 
value  of  that  property.  The  law  Is  that  It 
Is  not  competent  to  prove  what  the  petitioner 
has  paid  for  other  property  purchased  by  It 
for  use  In  the  same  enterprise.  The  property 
■  owner,  realizing  the  power  of  the  petitioner 
to  take  his  property,  may  prefer  to  take  less 
than  the  real  value  rather  than  incur  the  ex- 
pense of  a  litigation,  where  he  can  In  no 
event  obtain  more  than  Its  actual  value.  As 
Is  said  by  the  authorities,  such  a  sale  is  in 
the  nature  of  a  compromise,  and  for  that 
reason  is  not  a  fair  measure  of  value.  Peoria 
Gas  Light  &  Ck)ke  Oo.  v.  Peoria  Terminal 
Railway  Co.,  146  lU.  872,  34  N.  E.  650,  21  L. 
R.  A.  373;  Chicago  ft  Alton  Railroad  Oo. 
V.  Scott,  225  111.  352,  80  N.  E.  404. 

The  conrse  pursued  by  appellee  in  the  trial 
court  resulted  in  its  obtaining,  Indirectly, 
the  benefit  of  a  state  of  facts,  evidence  of 
which,  if  offered  directly,  would  have  been 
incompetent.  Appellee  seems  unable  to  point 
out  anything  which  moved  the  court,  in  the 
exercise  of  its  discretion,  to  compel  the  ap- 
pellants to  submit  their  cause  with  that  of 
the  owners  of  the  north  <me-thlrd  of  the 
half  block.  It  does  not  appear  that  a  separa- 
tion of  the  cause  of  appellants  could  have 
worked  any  injury  to  the  petitioner  or  to 
any  of  the  owners  of  the  property,  or  could 
have  required  more  than  a  few  minutes'  ad- 
ditional time  to  dispose  of  the  entire  sub- 
]ect-matt,er  of  the  suit.  It  seeks,  however, 
to  show  that  the  error.  If  any,  was  harmless. 

This  ground,  located  as  it  is,  seems  well 
adapted  for  use  as  a  site  for  a  hnllding  for 
warehonse  or  manufacturing  purposes.  Im- 
mediately east  of  this  half  block,  running 
north  and  south  throi%h  the  block,  was  a 
public  alley  10  feet  in  width.  Immediately 
east  of  that  alley,  vpon  an  embankment  about 
15  feet  above  the  surface  of  the  ground,  were 
the  lines  of  several  railway  companies,  which 
ran  north  and  sonth  through  that  part  of 
the  city.  Properties  directly  north  and  south 
of  this,  abutting  upon  and  west  of  this  alley 
but  In  other  blocks,  enjoy  switching  facili- 
ties; that  Is,  a  switch  track  Is  extended 
across  the  alley  to  the  second  story  of  the 
building,  or  a  viaduct  or  platform  is  built 
from  the  second  story  across  the  alley  to  a 
switch  track,  so  that  freight  can  be  loaded 
upon  and  imloaded  from  freight  cars  at  the 
door  without  teaming.  In  order  to  enjoy 
switching  privileges  of  that  character,  it  is 
necessary  for  the  property  owner  to  make  a 
contract  therefor  with  one  of  the  railroad 
companies,  and  also  to  obtain  from  the  city 


council  permission  to  build  over  or  upon  the 
alley;  and  the  question  whether  or  not  the 
property  Involved  in  this  suit  is  now  enti- 
tled to  enjoy,  or  can  at  the  option  of  the  own- 
ers readily  obtain,  such  switching  privileges, 
was  one  much  discussed  In  the  trial  of  the 
case.  Three  witnesses  testified  as  to  the 
value  of  the  ground  without  the  improve- 
ments on  the  part  of  the  petitioner,  and  a 
like  number  testified  as  to  that  value  on  the 
part  of  the  appellants.  Two  of  those  who 
testified  for  ai^)ellee  fixed  the  valae  of  the 
ground  of  appellants  at  $140  per  front  foot 
The  third  of  those  who  testified  for  appellee 
fixed  the  value  of  the  ground  at  $160  per 
front  foot.  The  testimony  of  these  witnesses 
was  that  this  ground  would  be  worth  about 
one-third  more  if  it  was  In  the  enjoyment  of 
the  switching  facilities  owned  by  the  pr(^)er- 
ties  abutting  upon  the  same  alley  in  blocks 
north  and  south.  Their  testimony  was  based 
upon  the  theory  that  no  such  switching 
facilities  existed,  and  one  of  them  was  im- 
properly i)ermltted  to  state,  over  objection, 
that  he  had  bad  experience  with  the  dty 
council  in  similar  cases  in  another  part  of 
the  city  and  had  been  unable  to  get  an  ordi- 
nance passed  granting  permission.  The  wit- 
nesses who  testified  for  appellants  fixed  the 
value  of  the  same  ground  at  from  $240  to 
$275  per  front  foot  This  testimony  was 
based  upon  the  assumption  that  the  owners 
of  this  property  had,  or  would  be  readily  able 
to  obtain,  switching  connections  with  a  rail- 
road by  means  of  a  platform,  viaduct,  or 
similar  structure  over  the  alley. 

The  compensation  allowed  by  the  Jury  for 
appellants'  ground  was  at  the  rate  of  $150 
per  front  foot.  Appellee  states  that  the  evi- 
dence was  offered  on  two  theories:  One  that 
the  property  had  or  could  readily  obtain  the 
switching  facilities ;  the  other  that  it  was  not 
entitled  to  such  switching  facilities ;  that  the 
amount  allowed  was  the  highest  amount  fixed 
by  any  witness  who  testified  upon  the  latter 
theory,  and,  inasmuch  as  the  proof  does  not 
show  that  the  owner  of  the  property  is  now 
entitled  to  place  any  permanent  platform,  via- 
duct, or  like  structure  upon  or  over  the  alley, 
and  does  not  show  that  the  necessary  con- 
tract with  a  railway  company  has  been  ne- 
gotiated, no  harm  has  been  done  the  appel- 
lants by  requiring  them  to  submit  their  cause 
to  the  jury  with  that  of  the  owners  of  the 
north  one-third  of  the  ground,  becauue  the 
amount  allowed  was  the  highest  amount  fix- 
ed by  any  witness  as  the  value  of  the  prop- 
erty without  the  right  In  question;  In  other 
words,  the  Insistence  is,  appellants  have  been 
awarded  the  greatest  amount  that  could  have 
been  awarded  had  their  cause  been  tried  sep- 
arately. We  do  not  think  this  argument  well 
considered.  In  the  first  place.  It  cannot  be 
said,  as  a  matter  of  law,  that  the  question 
of  the  value  of  the  property  can  be  determin- 
ed iilone  on  the  theory  that  the  owners  can- 
not obtain  these  switching  privileges  merely 
because  they  do  not  now  have  them.    The  fa- 
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dlltlea  can  be  obtained  If  tbe  nfeceaanrj  con- 
tract can  be  made  with  the  railroad  compa- 
nies, and  if  the  requisite  permlasion  can  t>e 
obtained  from  the  <^.  It  Is  possible,  on  ac- 
count of  its  proximity  to  the  tracks,  that  the 
owners  of  this  property  can  make  the  requir- 
ed arrangements.  If  tbe  tracks  were  not  in 
the  same  blo(A,  greater  difficulty  wonld  be  en- 
countered In  obtaining  the  very  desirable 
rights  now  under  consideration.  In  that 
tiveat  It  Is  highly  probable  they  could  not  be 
acquired  at  all.  In  determining  the  value  of 
the  ground,  the  owners  thereof  are  entitled 
to  have  the  jury  take  Into  consideration  the 
poaslblUty  of  Meeting  the  needed  arrange- 
ments. If  that  possibility  adds  to  the  value 
of  flie  ground,  the  owners  are  entitled  to  the 
addition.  It  appears,  upon  an  examination  of 
the  testimony  of  the  three  witnesses  who  tes- 
tified for  appellee,  that,  while  they  say  they 
took  Into  consideration  the  proximity  of  the 
railroad  trades  to  this  property  in  fixing  its 
value,  they  did  not  consider  the  possibility 
of  obtaining  the  switching  facilities  as  in- 
creasing the  value  of  the  property.  They  re- 
garded that  possibility  as  too  remote,  but  the 
Jury  was  not  necessarily  bound  by  that  con- 
clusion of  these  witnesses.  Appellee  argues 
that,  as  the  right  to  the  switching  facilities 
did  not  exist,  the  proximity  of  the  railroad 
tracks  was  an  actual  damage  to  the  proper- 
ty on  account  of  the  noise  and  dust  neces- 
sarily attendant  upon  the  operation  of  the 
trains.  Under  tbe  drcumstances,  It  Is  en- 
tirely clear  to  us  that  the  fact  that  the  own- 
ers of  the  north  one-third  of  the  ground  were 
willing  to  take  a  price  fixed  by  the  evidence 
for  appellee  would  be  regarded  by  the  jury 
as  an  indication  that  the  price  fixed,  upon 
the  same  basis,  by  the  same  witnesses,  for 
the  property  of  appellants  immediately  ad- 
joining, was  a  fair  valuation  of  that  proper- 
ty. The  Jury  viewed  the  premises,  and  might 
reasonably,  under  the  proof  in  this  case,  have 
fixed  the  value  of  this  ground  at  more  than 
1160  per  front  foot  although  the  owners  do 
not  now  possess  the  switching  rights. 

No  reason  Is  apparent  upon  this  record  for 
the  action  of  appellee  in  Insisting  upon  hav- 
ing the  question  of  the  compensation  to  be 
paid  for  the  entire  half  block  determined  by 
the  jury  at  one  time,  other  than  a  desire  to 
prejudice  appellants  by  showing  to  the  jury 
that  the  owners  of  the  north  one-third  of  the 
property  had  agreed  to  take  a  sum  fixed  by 
appellee's  evidence  for  their  ground.  The 
course  pursued  in  this  regard  resulted  In  ap- 
pellants being  deprived  of  a  fair  trial. 

The  twenty-eighth  Instruction  given  at  the 
request  of  the  petitioner  was  In  reference  to 
the  right  of  the  jury  to  act  upon  their  view 
of  the  premises  in  fixing  tbe  amount  of  the 
compensation.  It  is  not  materially  different 
from  the  instruction  condemned  by  this  court 
in  Peoria  Gas  Light  Co.  v.  Peoria  Terminal 


Railway  Co.,  supra,  ind  of  <wU<!b  we  tber» 
said  (page  S81  of  US  III.,  and  page  652  of 
34  N.  £.  [21  li.  B.  A.  873]):  *'Thls  Instruc- 
tion clearly  authorized  the  jniy  to  base  thebr 
estimate  of  compensation  and  damages  solely 
upon  their  own  Inspection  of  tbe  premises, 
provided,  only,  they  were  of  qjloion  that 
such  inspection  furnished  a  more  reliable  ba- 
sis for  an  assessment  than  did  the  evidenos 
of  the  witnesses.  While  it  required  them  to 
consider  the  evidence,  and  directed  them  not 
to  reject  any  of  It  arbitrarily  and  without  rea- 
son, it  gave  to  them  a  clear  intimation  tba^ 
if  in  their  opinion  their  inspection  of  the 
premises  furnished  a  more  reliable  basis  for 
an  estimate  of  damages,  such  conclusloa 
would  of  itself  furnish  a  suSSdent  reason  for 
wholly  disregarding  the  testimony  of  the  wit- 
nesses. Such,  in  our  opinion,  is  not  the  law." 
That  case  has  been  referred  to  with  approval 
by  this  court  in  Chicago  ft  State  Line  Hall- 
way Ca  V.  Mines,  221  lU.  448,  T7  N.  B.  8081 
and  must  be  regarded  as  the  law  of  the  state; 
The  holding  of  that  case  is  not  modified  br 
the  opbilon  of  this  court  in  Ouyer  v.  .Daven- 
port, Rock  Island  '&  Northwestern  Railway 
Co.,  190  IlL  870,  63  N.  E.  732.  The  earUer 
case  is  not  referred  to  tn  the  Ouyer  Case,  and 
it  Is  clear  that  tbe  court  did  not  by  the  lat- 
ter intend  to  change  the  law  on  this  subject 

The  Jury's  view  of  the  premiaea  is  in  the 
nature  of  evidence.  It  should  be  cimsldered 
by  them  with  all  the  other  evidence  in  the 
case,  and  upon  a  consideration  of  all  tba  ert* 
denee,  including  their  view  of  the  premises, 
they  shohld  determine  tbe  compensation  to  be 
awarded  for  prtHierty  takao.  An  instmctioii 
which  affords  them  basis  for  tbe  belief  that 
they  may  fix  the  value  of  the  properly  upon 
their  judgment,  founded  alone  upon  their  In- 
spection of  the  premises,  is  jint  as  objection- 
able as  would  be  an  Instraction  which  would 
lead  them  to  believe  that  they  miglft  fix  tlie 
value  of  the  pnverty  upon  a  basis  readied  by 
a  oonsideratton  of  the  testimony  of  bnt  one 
of  many  witnessesw 

We  deem  it  unnecessary  to  discuss  other 
questions  presented. 

The  Judgment  will  be  reversed,  and  the 
cause  will  be  remanded  to  the  drailt  conrt 
for  further  proceedings  consistent  with  the 
views  above  expressed. 

Reversed  and  remanded. 


<1>T  IIL  74.) 

MERCER  COUNTY  v.  WOLFF  et  at 
(Snprem*  Court  of   Dlhiois.     Dec.   16,   1808.) 

1.  EhtiNEWT   DoMiLin    (J   90*)  — Damaoes  to 

Land  Not  Taken— Rxcovert, 

Damages  reanlting  to  an  owner  of  land,  no 
part  of  wtiich  has  been  physically  taken,  are  not 
within  the  eminent  domain  act,  but  the  owner  is 
remitted  to  his  action  at  law. 

[B3d.  Note.— For  other  cases,  see  Eminent  D»- 
main.  Cent.  Dig.  i  2S3 ;   Dec.  Dig.  f  90.*] 
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2.  couwtieb  (j  106*)— ootjhtt  bnu.diito»— 

Statutes. 

The  duty  of  a  county  board  to  erect,  or  otK- 
erwise  provide,  necessary  county  buildings,  in- 
cluding a  courthouse  and  jail,  as  required  by 
Hurd's  Rev.  St  1908,  c  34,  f  26,  is  imperative, 
but  the  county  board  has  a  discretion  as  to  the 
kind,_  cost,  size,  and  other  conditions  of  the 
buildings. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  {  165;    Dec.  Dig.  S  105.*] 

8.  Eminent  Douain  (§  18*)— Condemnation 
OF  IiAHD  FOR  County  Jau.  —  Statoteb — 

"PUBUO   WOBK." 

Under  Hurd's  Rev.  St.  1908,  c  34,  $;  22, 
24,  26,  providing  that  each  county  shall  be  a 
body  politic  and  corporate,  with  power  to 
purchase  and  bold  real  estate  necessary  for  the 
uses  of  the  county,  and  requiring  the  county 
board  to  erect  or  otherwise  provide,  a  suitable 
courthouse,  jail,  and  other  necessary  county 
building,  a  county  may  condemn  land  for  a 
county  jail,  under  Eminent  Domain  Act  (Hurd's 
Rev.  St.  1908,  c.  47)  i  2,  providing  that,  where 
the  right  to  construct  or  maintain  any  public 
work  has  been  conferred  on  any  corporate  or 
municipal  authority,  public  body,  etc.,  the  party 
authorized  to  construct  the  public  work  may 
proceed  to  condemn  the  land  necessarjr ;  a  coun- 
ty bein^  a  public  municipal  corporation,  and  a 
county  jail  being  a  "public  work.". 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §  55;   Dec.  Dig.  {  1&* 

For'  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5838,  5839;  vol.  8,  p.  7T74.] 

4.  Eminent  Domain  (§  68*)— Power  to  Con- 
demn—Pkopebtt—Judiciai,  Review. 

Where  the  county  board  of  a  county  hav- 
ing a  jail  in  use  determined  to  condemn  other 
tiroperty  for  a  new  jail,  and  showed  the  condi- 
tions necessary  to  exercise  the  right  of  eminent 
domain,  the  court  could  not  inquire  into  the 
questions  of  whether  the  county  board  should 
repair  the  old  jail,  or  build  a  new  one;  the 
questicms  as  to  what  was  a  suitable  jail,  wheth- 
er the  county  should  repair  the  old  one  or 
build  a  new  one,  the  location,  size,  and  cost  of 
the  new  one,  and  the  kind  and  quality  of  its 
materials  being  committed  to  the  exclusive  deci- 
sion of  the  county  board. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do-' 
main.  Cent  Dig.  {|  169,  170;   Dec.  Dig.  i  68.*] 

6.  Eminent  Domain  ($  170*)— Condemnation 
OF  Pbopebtt  —  Agreement  with  Land- 
owner. 

The  fact  that  one  owner  of  land  could  agree 
with  a  county  desiring  to  condemn  land  for  a 
jail  did  not  affect  another  owner  not  agreeing 
with  the  county.  . 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  170.*] 

6.  Eminent  Domain  (|  170*)— Condemnation 
OF  Property  —  Agreement  with  Land- 
owner. 

Where  an  owner  of  land,  songht  to  be 
taken  by  a  county  under  the  right  of  eminent 
domain,  declined  to  accept  the  offer  of  the  coun- 
ty, and  stated  that  he  could  not  give  an  answer 
within  a  wtek,  there  was  a  failure  to  agree, 
authorising  the  county  to  institute  proceedings 
to  condemn. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {!  462-464;  Dec  Dig.  $  170.*] 

7.  Eminent  Domain  (§  216*)— Examination 
OF  JUBOB— Questions. 

In  condemnation  proceedings,  a  juror,  who 
stated  on  his  voir  dire  that  he  had  no  knowl- 
edge of  the  value  of  property  in  the  city,  could 
not  be  asked  whether  he  would  take  the  evi- 
dence introduced  on  the  witness  stand,  and  the 


law  aa  given  by  the  court,  and  render  a  ver- 
dict on  that  evidence  and  law  alone,  since,  under 
the  statute  authorizing  a  view  by  the  jury,  the 
jury  may  rely  on  their  own  observation,  in  con- 
nection with  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  216.*] 

8.  Eminent  Domain  (J  219*)— Triai<— Issues. 

Under  the  statute  authorizing  the  com- 
pensation in  condemnation  proceedings  for  sep- 
arate parcels  of  property  to  be  assessed  by  the 
same  jury,  or  by  different  juries,  as  the  court 
may  direct,  the  denial  of  a  njotlon  for  separate 
trials  in  condemnation  proceedings  is  not  er- 
roneous, in  the  absence  of  an  abuse  of  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  !  219.*] 

9.  Eminent  Domain  (§  216*)—TbiaI/— Issues. 

Where,  in  condemnation  proceedings,  a  par- 
ty objected  to  the  venire  being  made  returnable 
within  less  than  10  days,  and  excepted  to  the 
overruling  of  the  objection,  but  no  motion  waa 
made  before  the  trial  to  quash  the  venire,  and 
the  parties  proceeded  with  the  impaneling  of 
the  jury  without  objection,  the  objection  to  the 
venire  was  waived. 

[Ed.  Note.— For  other  casea,  see  Eminent  Do- 
main, Dec.  Dig.  i  216.*] 

10.  Eminent  Domain  ({  216*)  —  Trial  —  Is- 
sues. 

Where,  in  condemnation  proceedings,  the 
venire  was  quashed,  the  court  having  ordered  an- 
other jury  could,  under  EJminent  Domain  Act  { 
7  (Hurd's  Rev.  St  1908,  c.  47),  direct  the  is- 
suance of  a  new  venire  returnable  Instanter. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  216.*] 

11.  Eminent  Domain  (|  198*)  — Tbiai— Is- 
sues. 

In  proceedings  by  a  county  to  condemn 
land  for  a  county  jail,  the  decision  of  the  county 
board  on  the  question  whether  the  finances  of 
the  county  justified  the  building  of  the  jail 
was  not  before  the  court 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  f  628;    Dec.  Dig.  {198.*] 

12.  Eminent   Domain    (|    202*)— Award    of 
Compensation— Evidence— Admissibiuty. 

In  condemnation  proceedings,  the  amount 
at  which  the  assessor  assessed  the  property 
sought  to  be  taken  was  immaterial,  thongb  the 
assessor  might  testify  to  his  judgment  of  value. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  i  202.*] 

13.  Eminent  Domain   (i  220*)  —  Award  of 
Compensation— Evidence— view. 

The  jury  in  condemnation  proceedings  may, 
in  viewing  the  premises,  consider  what  they 
learned  from  sncn  view  in  jiassing  on  the  tes- 
timony of  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  i  559;    Dec.  Dig.  §  220.*] 

14.  Eminent  Domain  (J  262*)  —  Compensa- 
tion—Inadequate  Compensation. 

Where,  in  condemnation  proceedings,  the 
evidence  was  conflicting,  and  the  jury  viewed 
the  premises,  the  verdict  within  the  range  of 
the  testimony  would  not  be  set  aside  as  not 
supported  by  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  casea,  see  Eminent  Do- 
main, Cent  Dig.  t  685;   Dec.  Dig.  |  262.*] 

Appeal  from  Circuit  Court,  Mercer  County ; 
Henry  E.  Burgess,  Judge. 

Condemnation  proceedings  by  the  county  of 
Mercer  to  condemn  the  lands  of  Edward  L. 
Wolff  and  others  for  a  site  for  a  county  Jail. 


•For  other  cases  sea  same  topic  and  section  NUMBER  In  Deo.  t  Am.  Digs.  IMT  to  date,  &  Reporter  Indezas 
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From  a  Judgment  of  condemnation,  defend- 
ants appeal.    Affirmed. 

Robert  L.  Watson,  for  appellants.  Wil- 
liam J.  Graham,  State's  Atty.,  for  appellee. 

DUNN,  J.  The  board  of  supervisors  of  the 
county  of  Mercer,  having  resolved  to  build  a 
Jail,  and  being  unable  to  agree  with  the  own- 
ers of  the  site  selected  upon  the  compensation 
to  be  paid  therefor,  caused  a  petition  for  the 
condemnation  thereof  to  be  filed  in  the  coun- 
ty court.  Edward  It  Wolff  and  Don  S.  Pren- 
tiss, the  owners  of  the  land,  were  made  de- 
fendants. The  executors  of  the  will  of  Thom- 
as Maddux,  deceased,  appeared  and  filed  a 
cross-petition,  alleging  that  Thomas  Maddux 
died  seised  of  real  estate  adjoining  the  tract 
sought  to  be  condemned;  that  as  executors 
they  have  control  of  said  real  estate,  and  that 
It  will  be  greatly  damaged  by  the  condemna- 
tion and  use  for  a  Jail  of  the  site  sought  by 
the  county.  Th^,  therefore,  prayed  to  be 
made  defendants  and  have  their  damages  as- 
sessed. A  motion  to  strike  this  cross-petition 
from  the  files  was  denied;  motions  by  the 
cross-petitioners  and  Wolff  for  separate  trials 
vrem  denied;  a  Jury  was  impaneled.  After 
bearing  all  tbe  evidence  the  cross-i)etltion 
was  dismissed  on  motion  of  the  connty,  and 
the  Jury  returned  a  verdict,  fixing  the  com- 
pensation of  Wolff  and  Prentiss  at  $1,200 
each.  A  motion  for  a  new  trial  having  been 
overruled,  and  Judgment  of  condemnation  en- 
tered In  accordance  with  the  verdict,  Wolff 
and  the  executors  of  Thomas  Maddux  have 
appealed. 

Error  is  assigned  on  the  order  dismissing 
the  executors'  croes-petltlon.  No  part  of  the 
premises'  of  the  cross-petitioners  was  sought 
to  be  taken.  No  direct  physical  damage  to 
their  property  was  contemplated.  The  dam- 
ages to  be  sustained,  if  any,  were  entirely  con- 
sequential. For  such  actual  damages,  though 
consequential  only,  as  may  be  sustained  by 
an  owner  of  abutting  land  through  the  tak- 
ing of  adjoining  premises  for  a  public  use  a 
remedy  Is  given,  and  the  owner  may  have  his 
compensation  ascertained  by  a  Jury,  as  re- 
quired by  the  Constitution  in  a  common-law 
action.  But  when  no  part  of  tbe  land  of  an 
abutting  owner  is  taken,  tbe  Constitution 
does  not  require  tlie  ascertainment  and  pay- 
ment of  his  consequential  damages  before  en- 
try can  be  made  upon  adjoining  property. 
Damages  resulting  to  an  abutting  proprietor, 
no  part  of  whose  land  is  physically  taken,  are 
not  within  the  contemplation  of  the  eminent 
domain  act,  but  he  is  remitted  to  his  action 
at  law  for  his  damages.  Penn  Mutual  Life 
Ins.  Co.  V.  Helss,  141  ni.  3S,  SI  N.  E.  138,  33 
Am.  St.  Rep.  273;  Parker  v.  Catholic  Bishop, 
140  111.  168,  34  N.  E.  473 ;  White  v.  West  Side 
Elevated  Railroad  Co.,  154  111.  620,  39  N. 
E.  270.  The  cross-petition  was  rightly  dis- 
missed. 

It  is  contended  that  a  county  has  no  au- 
thority to  acquire,  by  condemnation,  property 
on  which  to  build  a  JalL    E}acb  county  is  giv- 


en power,  by  the  statute,  to  purchase  and 
bold  the  real  estate  necessary  for  the  uses  of 
the  county,  and  to  make  all  contracts,  and  do 
all  other  acts  in  relation  to  property  and  con- 
cerns of  the  county,  necessary  to  the  exercise 
of  Its  corporate  powers.  Hurd's  Rev.  St. 
1008.  c.  34,  !  24.  It  is  made  the  duty  of  the 
county  board  to  erect,  or  otherwise  provide, 
when  necessary  and  the  finances  of  the  coun- 
ty will  Justify  It,  and  keep  In  repair,  a  suit- 
able courthouse,  jail,  and  other  necessary 
county  buildings.  Hurd's  Rev  St  1908,  c.  34, 
i  26.  This  duty  is  imperative,  though  the 
county  board  has  a  discretion  as  to  the  kind, 
cost,  size,  and  other  conditions  <^  the  build- 
ing. People  V.  La  Salle  County,  84  111.  303, 
25  Am.  Rq).  461;  Andrews  v.  Knox  County, 
70  ni.  65.  Section  2,  Eminent  Domain  Act 
(Hurd's  Rev.  St.  1908,  c.  47),  provides  that,  in 
all  cases  where  the  right  to  construct  or  main- 
tain any  public  road,  railroad,  plankroad. 
turnpike  road,  canal,  or  other  public  work  or 
improvement  has  been  conferred  by  general 
law  upon  any  corporate  or  municipal  authori- 
ty, public  body,  officer,  or  agent,  person,  com- 
missioner, or  corporation,  and  the  compensa- 
tion to  be  paid  for  the  property  sought  to  be 
appropriated  cannot  be  agn^^ed  upon  by  the 
parties  Interested,  it  shall  be  lawful  for  the 
party  authorized  to  construct  the  public  work 
to  apply  to  the  Judge  of  the  circuit  or  county 
court  to  have  the  compensation  assessed  in 
the  manner  provided  by  the  act  A  county  Is 
such  a  municipal  authority  as  may  avail  it- 
self of  tbe  provisions  of  this  act  Counties 
are  declared  by  the  statute  to  be  bodies  poli- 
tic and  corporate.  Hurd's  Rev.  St  1008,  c. 
34,  S  22.  They  are  public  municipal  corpora- 
tions created  for  the  purposes  of  convenient 
local  government,  and  existing  only  for  pub- 
lic purposes  connected  with  the  administra- 
tion of  the  state  government  Mllllkin  v. 
County  of  Edgar,  142  III.  528,  32  N.  E.  493, 
18  L.  R.  A.  447;  Wetherell  v.  Devlne,  116  111. 
631,  6  N.  E.  24;  Marion  Connty  v.  Lear,  108 
111.  343.  Tbe  erection  of  a  common  Jail  is  a 
public  work.  The  administration  of  Justice 
and  the  enforcement  of  the  criminal  laws  of 
the  state  are  committed  In  large  measure  to 
the  counties.  As  the  lavirs  now  exist  and  are 
enforced,  a  Jail  Is  a  public  necessity.  Its  use 
concerns  the  public  at  large,  for  tbe  whole 
state  is  interested  in  the  enforcement  of  the 
law  in  each  county. 

Our  attention  Is  called  to  the  case  of  City 
of  East  St  Louis  v.  St  John,  47  111.  463,  as 
sustaining  the  proposition  that  the  use  of 
land  for  a  Jail  is  not  a  public  use,  and  that 
land  caimot  be  condemned  for  that  purpose. 
The  city  of  East  St  Louis  was  there  seeking 
to  condemn  a  site  for  a  city  prison,  and  the 
question  of  its  power  to  do  so- arose  upon  the 
construction  of  the  special  charter  of  the  city. 
The  charter  did  not  require  the  erection  of  a 
city  prison,  though  authority  was  given  to  the 
city  council  to  erect  and  establish  a  work- 
house. Authority  to  appropriate  property  for 
this  purpose  was  sought  to  be  derived  from 
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the  fourth  article  of  the  charter,  which  pro- 
vided that  the  dty  conncU  should  have  power 
"to  acquire,  to  open  and  to  lay  out  public 
grounds  or  squares,  streets,  alleys  and  high- 
ways, and  to  alter,  widen,  contract,  straight- 
en and  discontinue  the  same.  •  •  •  They 
shall  cause  all  streets,  alleys  and  highways, 
or  public  squares  or  grounds  laid  out  by  them, 
to  be  surveyed,  described  and  recorded  In  a 
book  to  be  kept  by  the  clerk,  showing  accur- 
ate^ and  particularly  the  proposed  Improve- 
ments and  the  real  estate  required  to  be  tak- 
en, and  the  same,  when  opened  and  made, 
shall  be  public  highways  and  public  squares." 
It  was  held  that  a  grant  to  a  municipal  cor- 
poration of  the  power  to  condemn  private 
proi>erty  for  a  specific  purpose  must  be  con- 
fihed  to  the  purpose  named,  and  that  the  pro- 
vision of  the  charter  authorizing  the  dty  to 
condemn  lands  for  streets,  alleys,  lanes,  high- 
ways, public  squares,  and  grounds,  for  the 
travel  and  common  use  and  enjoyment  of  the 
entire  public,  did  not  indude  the  power  to 
condemn  private  property  for  a  dty  prison. 

It  Is  argued  that  the  property  sought  to 
be  condemned  is  not  necessary  for  the  use 
of  the  county;  that  the  county  had  a  jail 
which  was  In  use  at  the  time  the  petition 
was  filed;  that  It  had  other  property  on 
which  the  Jail  could  be  located,  and  still  oth- 
er property  had  been  offered  to  It  as  a  site 
for  the  jail.  Where  the  power  to  condemn 
property  exists,  the  courts  will  not  inquire 
into  the  necessity  or  propriety  of  its  exercise. 
Courts  have  the  right  to  determine  whether 
or  not  the  use  for  which  private  property  is 
proposed  to  be  taken  is  public,  but  the  right 
to  determine  whether  or  not  the  right  to  take 
the  proi)erty  shall  be  exercised  Is  a  legisla- 
tive g:aestlon,  with  which  the  court  has  no 
concern.  Chicago,  Rock  Island  &  Pacific  Rail- 
road Co.  V.  Town  of  Lake,  71  III.  333;  Schus- 
ter V.  Sanitary  District,  177  111.  626,  62  N.  B. 
855.  The  statutory  conditions  necessary  to 
the  ezerdse  of  the  right  of  eminent  domain 
in  this  case  were  that  the  petitioner  was  a 
municipal  corporation,  that  it  had  resolved 
to  build  the  jail  on  the  premises  proposed  to 
be  taken,  and  that  it  had  been  unable  to  agree 
with  the  owners  upon  the  compensation  to 
be  paid.  The  county  board  was  required  to 
provide  and  keep  in  repair  a  suitable  jail. 
What  was  a  suitable  jail,  whether  It  should 
repair  the  old  jail  or  build  a  new  one,  its  lo- 
cation, size,  and  cost,  and  the  kind  and  qual- 
ity of  its  materials  were  all  questions  which 
were  committed  to  the  decision  of  the  county 
board,  into  which  the  courts  cannot  Inquire. 
People  y.  La  Salle  County,  supra;  Andrews 
v.  Knox  County,  supra. 

The  appellants  object  that  It  is  essential 
to  allege  and  prove  that  the  petitioner  can- 
not agree  with  the  owners  upon  the  compen- 
sation to  be  paid,  and  that  the  evidence 
shows  that  they  could  agree  with  Prentiss, 
and  that  Wolff  was  negotiating  with  the 
county  when  the  petition  was  filed.    Whether 


or  not  the  petitioner  c3ald  agree  with  Pren- 
tiss did  not  affect  the  appellants.  WoIflC  had 
dedined  to  accept  the  ofter  of  the  county; 
and,  while  it  Is  true  that  he  stated  that  he 
could  not  give  an  answer  within  a  week,  the 
county  board  was  not  compelled  to  wait  that 
length  of  time.  If  he  would  not  accept  the 
offer,  that  was  a  failure  to  agree. 

The  court  refused  to  permit  the  counsel 
for  appellants,  while  examining  the  Jury,  to 
ask  a  juror,  who  stated  that  he  had  no  knowl- 
edge of  the  value  of  property  in  Aledo,  if  he 
would  take  the  evidence  introduced  on  the 
witness  stand,  and  the  law  as  given  by  the 
court,  and  render  a  verdict  on  that  evidence, 
and  that  law  alone.  The  question  was  Im- 
proper, if  for  no  other  reason  because  the 
statute  authorizes  a  view  of  the  premises  by 
the  jury,  and  the  jury  may  rely  upon  their 
own  observation  thus  made,  In  connection 
with  the  evidence  Introduced  on  the  witness 
stand.  Pittsburg,  Ft  Wayne  &  Chicago  Rail- 
way Co.  V.  Lyons,  159  lU.  576,  43  N.  E.  377; 
Indiana,  Illinois  &  Iowa  Railroad  Co.  v.  Stan- 
ber,  185  111.  9,  56  N.  E.  1079. 

Complaint  is  made  of  the  denial  of  appel- 
lants' motion  for  separate  trials.  The  stat- 
ute authorizes  the  com^nsation  for  separate 
parcels  of  property  to  be  assessed  by  the 
same  jury,  or  by  dltTerent  juries,  as  the  court 
or  judge  may  direct,  and  no  abuse  of  the  dis- 
cretion thus  conferred  Is  shown.  Concordia 
Cemetery  Ass'n  v.  RaUroad  Co.,  121  IlL  199, 
12  N.  E.  636. 

The  venire  Issued  was  quashed  on  the  ap- 
pellants' motion,  and  the  court  ordered  an- 
other jury  drawn  in  accordance  with  section 
6,  Eminent  Domain  Act  (Hurd's  Rev.  St  1908, 
c.  47),  and  a  venire  issued  returnable  2  days 
later.  The  appellants  objected  to  the  venire 
being  made  returnable  within  less  than  10 
days,  but  the  court  overruled  the  objection, 
and  appellants  excepted.  No  motion  was 
made  before  the  trial  to  quash  this  venire, 
but  the  parties  proceeded  with  the  impaneling 
of  the  Jury  without  objertlon.  Whatever  ob- 
jection there  may  have  been  to  the  venire 
was  therefore  waived,  but  in  view  of  the  pro- 
vision of  section  7,  imminent  Domain  Act 
(Kurd's  Rev.  St  1908,  c.  47),  directing  the  is- 
sue of  another  venire,  returnable  Instanter,  if 
the  panel  be  not  full,  by  reason  of  nonattend- 
ance  or  be  exhausted  by  challenges,  the  court 
did  not  err  in  making  the  venire  returnable 
2  days  after  its  issue. 

It  Is  objected  that  the  evidence  does  not 
show  that  the  finances  of  the  county  would 
justify  the  building  of  the  jail.  The  dedslon 
of  this  question  by  the  county  board  was  con- 
clusive, and  it  was  not  a  proper  subject  of 
inquiry  by  the  courh 

The  appellants  offered  to  prove  by  the  as- 
sessor's book  the  assessed  value  of  the  prop- 
erty for  1907.  The  evidence  was  incompe- 
tent. The  assessor  might  have  testified  to 
his  judgment  of  its  value,  but  the  amount  at 
which  he  assessed  It  was  immaterial. 
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The  following  Instractlon  was  asked  by  the 
appellants  and  refoaed:  *^Iie  court  Inatrncta 
the  Jury  In  this  case  that,  if  they  have  no 
personal  knowledge  of  the  Twines  of  real  es- 
tate in  the  ylcinity  of  the  property  In  ques- 
tion In  this  snit,  then,  in  determining  the 
amount  of  damages  to  be  awarded  to  the  de- 
fendants, you  shall  consider  the  testimony  of 
the  witnesses  produced  In  court,  and  from 
tliat  alone  determine  the  amonnt  of  the  dam- 
ages to  be  awarded."  The  Jury  rlewed  the 
premises.  Their  conclusions  drawn  from  such 
view  are  in  the  nature  of  evidence,  and  what 
ithey  learn  from  their  examination  of  the 
premises  may  be  considered  by  them  in  pass- 
ing upon  the  testimony  of  the  witnesses.  Lran- 
qnist  ▼.  City  of  C»ilcago,  200'  111.  69,  65  N.  E. 
681.  The  instruction  was  therefore  properly 
refused. 

Appellants  claim  that  the  amonnt  of  tba 
rerdlct  Is  inadequate  and  opposed  to  the 
weight  of  the  evidence.  The  Jury  viewed  the 
premises,  and  the  verdict  Is  within  the  range 
of  the  testimony,  which  was  conflicting.  We 
cannot  say  that  it  is  not  supported  by  the 
evidence.  Lanqulst  v.  City  of  Chicagts  sa- 
ptn;  Bode. Island  &  Peoria  Railway  Go.  v. 
Iieisy  Brewing  Co.,  174  111.  547,  61  N.  B.  672. 

The  judgment  will  be  affirmed 

Jndi^ent  affirmed. 


(zn  lu.  iM.) 

OUKEMAN  ▼.  CLEVELAND,  G„  &  &  ST.  L. 
BY.  CO. 

(Supreme  Court  of  IHinols.    Dee.  IS,  1008.) 

1.  Appeal  Airn  Ebsob  ft  lOM^— Review  — 
Decision  of  Iktbbvediatk  Couvr-^trBs- 
TioNS  OF  Fact. 

On  appeal  from  a  judgment  of  affirmance 
of  the  Appellate  Court,  the  Supreme  Court  will 
not  weigh  the  evidence. 

[Ed.  Note.— For  other  easeo,  see  Appeal  and 
Brtor,  Cent  Dig.  i  4324;   Dec  Dig.  |  1094.*] 

2.  NeGLMEWCE  (i  ISe*)— COKTaiBUTOBT  Nbq- 
UOKRCB— QUESnOR  FOB  JUBT. 

Contributory  negligence  becomes  a  ques- 
tion of  law  when  the  evidence  is  so  clearly  in- 
sufficient to  establish  due  care  that  all  reason- 
able minds  would  reach  the  conclusion  that 
there  was  such  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  |  286;  Dec.  Dig.  |  136.*] 

S.  Railboads  (I  850*)— AociDBin'B  at  Cbosb- 

XNo»— Questions  fob  Jubt. 

A  failure  to  look  and  listen  before  driving 
over  a  railroad  crossing  is  not  negligence  as  a 
matter  of  law. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent  Dig.  H  1169-1186;  Dec.  Dig.  i  350.*] 

4.  Bailboass  (S  880*)— Aocidbitts  at  Oboss- 

XROS— CONTBIBUTOBT  NeOLIOENCK. 

One  who  drives  over  a  railroad  crossing  has 
a  right  to  presume  that  the  speed  of  trains  will 
not  exceed  the  limit  of  the  speed  ordinance,  and 
contributory  negligence  cannot  be  imputed  to 
such  person  for  lailure  to  anticipate  a  violation 
of  the  ordinance. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  f  1074;    Dec.  Dig.  f  830.*] 


6.  Railboads  (S  884*)— cortbtbtjtobt  Neoli- 

QENCE- IWBTIHOT     OF     SBLF-PBESBBVATIOK— 

Evidence. 

The  natural  instinct  of  self-preservation 
and  the  avoidance  of  injury  may  be  considered 
by  the  jurv  in  determining  the  question  of  due 
care  on  the  part  of  a  person  driving  over  a 
railroad  ciossmg. 

(Ed.  Note.— For  other  cases,,  see  RailroadiL 
Cent  Dig.  i  1027;   Dec.  Digrj  334.*] 

6.  Rahjsoads  (f  350*)— Accidents  at  CbosS' 
iNGs— Questions  fob  Jtntr. 

Whether  deceased  was  guilty  of  contribu- 
tory negligence  In  driving  over  a  railroad  cross- 
ing held,  under  the  evidence,  a  question  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Railroad^ 
Cent  Dig.  {{  1169-1186;-  Dec.  Dig.  {  860.*] 

7.  Death   (|   79*)  —  Loss  Resulttho   pboh 
DSATn— NouiNAt.  Dauagbs. 

Where  deceased,  who  was  survived  by  two 
sons,  was  the  housekeeper  of  one  of  them  and 
did  her  own  housework,  and  also  assisted  the 
family  of  the  other  during  sickness,  an  instruc- 
tion that  nothing  more  than  nominal  damages 
could  be  recovered  for  her  wrongful  death  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Deatli.  Cent 
Dig.  S  97;   Dec.  Dig.  J  79.*] 

8.  Death   ({   58*)— Relationshif— Pbxsuuf* 
TioN  AS  TO  Dauaqes. 

Where  next  of  Idn  claiming  damages  for 
wrongful  death  sustained  a  lineal  icelation  to 
the  deceased,  the  law  presumes  substantial  dam- 
ages from  the  relationship  alone,  and  the  que». 
tion  whether  they  received  pecuniary  asslstanos 
from  the  deceased  is  immateriaL 

[Ed.  Note.— For  other  cases,  sea  Death,  Cent. 
Dig.  S  77;   Dec.  Dig.  {  58.*] 

9.  Tbial  (I  295*)— Ebbonbous  Xnstbuotioh— 
CORBECTION  Br  Otreb  Instbuctions. 

Though  an  instruction  in  the  language  of 
Hurd's  Rev.  St  1906,  c.  114,  |  87,  that  it 
plaintifrs  intestate  was  killed  by  defendant's 
train  while  she  was  in  the  exercise  of  ordinary 
care  and  the  defendant  was  running  its  train  at 
an  unlawful  speed,  then  the  law  presumes  that 
the  death  was  caused  by  defendant's  negligence, 
is  objectionable  because  it  omits  to  state  that 
the  unlawful  speed  of  the  train  must  have  been 
the  proximate  cause  of  the  injnry,  the  objection 
is  obviated  by  instructions  on '  defendant's  be- 
half correctly  announcing  tlie  rule  as  to  pro^ 
mate  cause. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent. 
Dfg.  «|  703-717;   Dea  Dig.  |' 295.*] 

Appeal  from  Appellate  Court,  Iliird  Di». 
trlct,  on  Appeal  from  Circuit  Court,  Colet 
County;  E.  R.  E.  Kimbrough,  Judge. 

Action  by  James  Dukeman,  administrator 
of  Cynthia  Dukeman,  deceased,  against  ths 
Cleveland,  Cincinnati,  Chicago  &  St  Ixiuia 
Railway  Company.  From  a  Judgment  of  the 
Appellate  Court  affirming  a  Judgment  for 
plalntur,  defoidant  appeals.    Affirmed. 

Oeorga  B.  Oillespie  (H.  A.  Neal,  Hamlin, 
Oiilesple  &  Fitzgerald,  and  L.  J.  Hackney,  ot 
counsel),  for  appellant  J.  H.  Marshall,  tat 
appellee. 


VICRERS,  J.  This  Is  an  action  on  the 
case  brought  by  James  Dukeman,  as  adminis- 
trator of  the  estate  or  Cynthia  DukMuan,  de- 
ceased,   against    the   Cleveland,    Cincinnati, 
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Chicago  &  St.  liOalB  Railway  Company,  tor 
wrongfully  causing  t&e  death  of  plalntUTs  In- 
testate; The  dedantloacmitaliui  four  counts. 
The  ftret  alleges  careless  and  Improper  op- 
eration of  the  train.  The  second,  that  the 
train  was  rminlng  In  excess  of  the  limit  of 
the  speed  ordinance  of  the  city  of  Charleston. 
The  third  Is  a  common-law  count  upon  the 
operation  of  the  train  at  a  dangerous  rate  of 
speed.  The  fourth  diarges  a  failure  to  ring 
the  bell  and  blow  the  whistle  for  the  crossing 
where,  the  accident  occurred.  The  Jury 
found  the  defendant  guilty,  and  assessed 
plaintiff's  damages  at  |1,200.  The  judgment 
rendered  by  the  court  upon  this  yerdict  has 
been  affirmed  by  the  Appellate  Court  for  the 
Third  district  By  Its  farther  appeal  the 
railroad  comiMtny  brings  the  record  to  this 
conrt,  and  Insists  npon  a  reversal  for  the  fol- 
lowing reasons :  First,  because-  the  court  re- 
fused, at  the  condoslim  of  all  the  evidence, 
to  direct  a  verdict  In  favor  of  appellant; 
second,  because  the  court  erred  In  giving  and 
refusing  instructions  nx>on  the  question  of 
damages,  and  in  holding  that  appellee  was 
entitled  to  recover  more  than  nominal  val- 
ue; third,  because  the  conrt  erred  In  giving, 
refusing,  and  modifying  instructions  npon 
the  question  of  negligence. 

The  negligence  charged  In  the  second  coimt 
of  the  declaration  Is  not  controverted.  The 
engineer  of  appellant's  train  testifies  that  the 
train  was  running  35  miles  an  hour  at  the 
time  of  the  accident.  Another  witness,  who 
timed  the  train  with  a  st(^watcb,  testifies 
that  the  train  was  running  68  miles  an  hour. 
There  is  no  contention  on  the  part  of  appel- 
lant that  the  speed  of  the  train  was  within 
the  10  mile  per  hour  limit  fixed  by  the  ordi- 
nance of  the  city  of  Charleston. 

Appellant's  contention  in  support  of  the 
error  assigned  upon  the  refusal  of  the  court 
to  direct  a  verdict  Is  limited  to  the  allied 
contributory  negligence  of  appellee's  Intes- 
tate. It  is  not  the  province  of  this  conrt  to 
weigh  the  evidence  and  determine,  as  a  mat- 
ter of  fact,  whether  appellee's  Intestate  was 
gnllty  of  contributory  negligence.  The  af- 
firmance of  the  judgment  of  the  Appellate 
Court  is  conclusive  of  all  controverted  ques- 
tions of  fact  The  question  of  contributory 
negligence  only  becomes  a  question  of  law 
when  the  evldenoe  is  so  clearly  insufilclent  to 
establish  due  care  that  all  reasonable  minds 
would  reach  the  conclusion  that  there  was 
such  contributory  negligence.  Hoehn  v.  Chi- 
cago, Peoria  &  8t  Louis  Railway  Co.,  162 
111.  223,  38  N.  B.  548;  Beldler  v.  Branshaw, 
200  lU.  426,  65  N.  £.  1066;  Chicago  &  East- 
ern Illinois  Railroad  Co.  v.  Crose,  214  111. 
602,  73  N.  B.  866,  103  Am.  St  Rep.  136. 

On  October  26,  1805,  the  deceased,  Cynthia 
Dukeman  and  her  husband,  George  Duke- 
man,  aged,  respectively,  about  65  and  72 
years,  were  drlTiog  norOi  on  B  street  in  the 
city  of  Charleston,  about  8  o'clock  In  the  aft- 
emoon.  The.  appellant's  railroad  runs  east 
and  west,  and  B  street  north  and  south. 


The  evidence  tends  to  show  that  up  to  a  point 
within  86  or  40  feet  south  of  the  railroad 
crossing  on  B  street  the  view  to  the  west 
along  appellant's  track  was  obscured  by  a 
coal  shed  and  by  a  row  of  peach  trees  which 
at  that  time  bad  not  shed  their  foliage,  but 
further  north  and  nearer  the  railroad  track 
there  was  an  unobscured  view  of  the  railroad 
track  westward  for  a  considerable  distance. 
Clyde  Bly,  a  boy  11  years  of  age,  and  the 
only  witness  who  testifies  to  having  seen  the 
deceased  and  her  husband  as  they  drove 
along  E  street  before  the  crossing  was  reach- 
ed, testifies  that  he  was  playing  in  a  lot  on 
the  west  of  that  street  south  of  the  right  of 
way,  and  that  he  saw  the  deceased  and  her 
husband  as  they  drove  north  on  that  street; 
that  the  mules  were  being  driven  by  the  hus- 
band of  the  deceased  at  a  slow  trot  He  tes- 
tifies that  the  deceased  and  her  husband  ap- 
peared to  be  reading  something  which  he 
thought  was  soap  wrappers,  as  he  saw  soap 
on  the  lap  of  the  deceased.  He  says  that  the 
speed  of  the  mules  was  not  Increased  as  they 
approached  the  crossing,  and  that  neither 
the  deceased  nor  her  husband  appeared  to 
notice  the  approach  of  the  train  until  about 
the  time  the  train  struck  the  buggy,  when  he 
saw  the  deceased  throw  np  her  hands.  This 
witness  .does  not  testify  that  the  deceased 
did  not  look  to  see  whether  the  train  was 
approaching.  His  inference  that  the  deceas- 
ed was  reading  is  shown  to  be  incorrect  by 
the  fact  that  the  deceased  was  illiterate  and 
unable  to  read,  and  James  Morris,  who  sold 
the  deceased  some  soap  15  or  20  minutes  be- 
fore she  was  killed,  testifies  that  he  wrap- 
ped the  soap  up  in  wrapping  paper  that  he 
had  no  printed  matter  on  It  The  evidence 
does  not  show  that  the  deceased  failed  to 
look  or  listen  for  the  approach  of  the  train, 
and.  If  it  did,  such  failure  would  not  be  neg- 
ligence per  se.  A  failure  to  look  and  listen 
cannot  be  said  to  be  negligence  as  a  matter 
of  law,  since  there  may  be  pany  circumstan- 
ces excusing  such  fallura  Chicago  &  North- 
western Railway  Co.  v.  Hansen,  166  111.  623, 
46  N.  E.  1071 ;  Chicago  &  Alton  Railroad  Co. 
V.  Pearson,  184  111.  386,  56  N.  B.  633;  Elgin, 
Jollet  &  Eastern  Railway  Co.  v.  Lawlor,  229 
III.  621,  82  N.  £.  407.  The  deceased  had  a 
right  to  presume  that  appellant  would  not 
run  its  train  In  violation  of  the  ordinance  of 
the  city,  and  (sontributory  n^Ugence  could 
not  be  Imputed  to  her  for  a  failure  to  an- 
ticipate that  appellant  would  approach-  this 
crossing  at  a  rate  of  speed  prohibited  by  the 
ordinance.  In  connection  with  the  other 
circumstances  surrounding  the  accident  the 
natural  Instinct  prompting  to  the  preserva- 
tion of  life  and  the  avoidance  of  Injury,  and 
consequent  suffering  and  pain,  may  also  en- 
ter into  the  consideration  of  the  jury  in  de- 
termining the  question  of  the  due  care  of  the 
deceased.  Chicago  &  'Eafitem  Illinois  Rail- 
road Co.  V.  Beaver,  199  111.  34,  65  I^.  B  144. 
We  are  not  prepared  to  say,  as  a  matter  of 
law,  that  the  deceased  was  gnllty  of  such 
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contributory  negligence  as  to  preclude  a  re- 
covery. We  think  this  question  was  properly 
submitted  to  the  jury  as  one  of  fact. 

It  Is  next  Insisted  by  appellant  that  the 
court  erred  In  refusing  the  following  In- 
struction : 

"Nominal  damages  mean  one  dollar  or  one 
cent,  or  some  such  nominal  sum,  merely  suffi- 
cient to  carry  a  Judgment  for  costs  against 
the  defendant ;  and  In  this  case  you  are  In- 
structed that  there  can  be  no  recovery  of 
more  than  nominal  damages,  although  you 
may  find  the  Issues  In  favor  of  the  plaintiff." 

The  contention  of  appellant  Is  that  there 
Is  no  evidence  of  pecuniary  damage  to  the 
next  of  kin,  and  for  that  reason  the  court 
erred  In  not  Instructing  the  Jury  as  request- 
ed. To  this  contention  It  may  be  replied: 
(1)  There  Is  evidence  of  pecuniary  damage  to 
the  next  of  kin  of  the  deceased.  (2)  The 
next  of  kin  In  this  case  were  the  sons  of  the 
deceased,  and  being  the  lineal  kinsmen,  the 
law  presumes  some  substantial  damages. 
The  deceased  left  surviving  her,  her  hus- 
band, George  Dukeman  (who  was  killed  In 
the  same  accident  In  which  the  deceased  lost 
her  life,  but  who  survived  the  deceased  a 
few  hours),  and  Louis  and  James  Dukeman, 
her  sons.  Louis  Dukeman  was  married  and 
lived  with  his  family,  while  James,  though  42 
years  of  age,  was  unmarried  and  lived  at 
home  with  his  father  and  mother.  The  evi- 
dence shows  that  the  deceased  was  the  house- 
keeper for  her  husband  and  her  son  James, 
and  that  the  three  lived  together  on  a  rented 
farm ;  that  the  deceased  did  all  of  the  cook- 
ing, washing,  and  other  housework  without 
any  assistance,  except  at  harvest  time,  when 
she  had  help ;  that  the  deceased  was  in 
good  health,  and  not  only  did  her  own  house- 
work, but  rendered  assistance  to  the  family 
of  her  married  son  when  his  wife  was  sick, 
tinder  this  evidence  the  court  properly  re- 
fused to  Instruct  the  Jury  that  nothing  more 
than  nominal  damages  could  be  recovered. 
But  aside  from  this,  the  rule  Is  established 
In  this  state  that,  where  the  next  of  kin  sus- 
tained a  lineal  relation  to  the  deceased,  the 
law  presumes  some  substantial  damages  from 
the  relationship  alone.  Chicago,  Peoria  & 
St  Louis  Railroad  Co.  v.  Woolridge,  174  111. 
330,  334,  51  N.  E.  701,  702.  In  the  case 
above  dted,  this  court  said:  "This  act  has 
been  construed:  (1)  That 'next  of  kin' means 
those  standing  In  that  relation  In  a  technical 
sense.  Chicago  &  Alton  Railroad  Co.  v. 
Shannon,  43  111.  S38.  (2)  That,  If  the  next 
of  kin  are  collateral.  It  is  a  material  question 
whether  they  were  in  the  habit  of  claiming 
and  receiving  pecuniary  assistance  from  the 
deceased.  ,  If  they  were  not,  they  can  only 
recover  nominal  damages;  If  they  were  lin- 
eal, the  law  presumes  pecuniary  loss  from 
the  fact  of  death"— citing  City  of  Chicago  v. 
gcholten,  75  111.  468,  and  Chicago  &  North- 
western Railroad  Co.  v.  Swett,  45  111.  197,  92 
Am.  Dec.  206. 

Appellant   concedes    that   the    Woolridge 


Case  Is  against  its  contention,  but  Insists 
that  what  was  there  said  on  this  subject 
was  not  necessary  to  the  decision  of  the 
case,  and  therefore  Is  not  binding  authority. 
This  court  had  under  consideration,  in  the 
case  referred  to,  the  admissibility  of  evidence 
that  an  adult  son  of  the  deceased  was  a 
cripple,  and  that  he  was  for  that  reason  de- 
pendent upon  his  father  for  support.  The 
evidence  was  held  erroneously  admitted,  and 
the  Judgment  reversed,  and  the  case  remand- 
ed for  that  reason.  In  replying  to  the  con- 
tention In  support  of  the  ruling  below,  this 
court  announced  the  rule  as  stated  in  the 
above  excerpt  from  the  opinion.  The  lan- 
guage there  employed  seems  to  have  been 
used  with  deliberation,  and  was  Intended  for 
a  guide  to  the  retrial  of  the  case  by  the 
court  to  which  the  cause  was  remanded.  We 
do  not  regard  what  was  there  said  as  dictum, 
but.  If  under  the  strict  rule  It  should  be  held 
to  fall  within  that  class  of  Judicial  utter- 
ances. It  seems  to  us  that  it  Is  clearly  right 
under  the  previous  decisions  of  this  court 
which  are  cited  In  support  thereof.  We  think 
that  the  court  properly  refused  the  Instruc- 
tion now  under  consideration. 

Appellant  next  contends  that  the  court 
erred  In  giving  instruction  No.  1  for  appellee. 
That  Instruction  Is  as  follows: 

"The  court  instructs  the  Jury  that  if  they 
believe,  from  a  preponderance  of  the  evi- 
dence, that  the  deceased,  Cynthia  Dukeman, 
was  killed  within  the  corporate  limits  of 
the  city  of  Charleston  by  a  railroad  train  of 
the  defendant  company  while  she  was  In  the 
exercise  of  ordinary  care  for  her  own  safe- 
ty, and  that  the  defendant  con4)any  was  at 
the  time  running  its  said  train  at  a  greater 
rate  of  speed  than  10  miles  an  hour,  that 
then  the  law  presumes  the  death  of  the  said 
Cynthia  Dukeman  to  have  been  caused  by  the 
negligence  of  the  defendant  or  its  agents." 

The  objection  pointed  out  to  tills  Instruc- 
tion Is  that  it  does  not  Include  proximate 
cause  as  one  of  the  facts  from  which  the 
presumption  Is  drawn  that  the  death  of 
Qmthla  Dukeman  was  caused  by  the  appel- 
lant's negligence.  Section  87  of  chapter  114 
(Hurd'a  Rev.  St  1905,  p.  1681)  reads,  In  part 
as  follows:  "Whenever  any  railroad  corpo- 
ration shall,  by  Itself  or  agents,  run  any 
train,  locomotive  engine,  or  car,  at  a  greater 
rate  of  speed  In  or  through  the  Incorporated 
limits  of  any  city,  town  or  village,  than  Is 
permitted  by  any  ordinance  of  such  city, 
town  or  village,  such  corporation  shall  be 
liable  to  the  person  aggrieved  for  aU  dam- 
ages done  the  person  or  property  by  such 
train,  locomotive  engine  or  car;  and  the 
same  shall  be  presumed  to  have  been  done 
by  the  negligence  of  said  corporation  or  their 
agents." 

In  Chicago,  Burlington  te  Qulncy  Railroad 
Co.  T.  Haggerty,  67  IlL  113,  this  court  bad 
before  It  an  Instruction  in  substantially  the 
same  language  as  the  one  now  under  consid- 
eration, and,  while  the  instruction  was  crlt- 
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Iclaed  by  this  court,  It  was  pointed  out  that 
the  Instruction  was  In  the  language  of  the 
Btatute,  and  It  was  said:  "We  can  hardly 
pronounce  It  to  be  error  the  laying  down  of 
the  law  in  the  words  of  the  law  itself." 
And  again,  In  the  case  of  Chicago  &  Eastern 
IlllDois  Railroad  Co.  t.  Crose,  supra,  this 
same  instruction  was  again  brought  Into  con- 
sideration, and  we  held,  on  the  authority  of 
the  Haggerty  Case  and  Illinois  Central  Rail- 
road Co.  V.  Ashllne,  171  111.  813,  49  N.  H.  521, 
that  the  instruction  was  not  so  misleading  as 
to  constitute  reversible  error  in  view  of  the 
other  Instructions  given  in  the  case.  It  was 
said  in  the  Crose  Case,  on  page  615  of  214 
111.,  on  page  869  of  78  N.  E.  a05  Am.  St 
Rep.  135) :  "The  criticism  made  upon  this 
instruction  is  that  It  fails  to  state  that  the 
unlawful  epeeA  of  the  train  must  have  been 
the  proximate  cause  of  the  injury,  and  that 
it  in  express  terms  declares  a  fixed  and  ab- 
solute liability.  It  is  doubtless  subject  to 
criticism,  and,  standing  alone,  might  have 
been  calculated  to  mislead  the  jury  to  the 
prejudice  of  the  defendant"  It  was  then 
pointed  out  that  other  instructions  given  in 
the  series  Informed  the  jury  that  the  plain- 
tiff could  not  recover  without  proof  tiiat  the 
Injury  was  the  proximate  result  of  the 
excessive  rate  of  speed.  The  same  disposi- 
tion may  be  made  of  appellant's  complaint 
in  the  case  at  bar. 

Instruction  No.  6  given  on  behalf  of  ap- 
pellant told  the  jury  that  the  plaintiff  could 
not  recover  without  proof  that  "she  was  her- 
self in  the  exercise  of  due  care  and  caution 
for  her  own  safety,  and  her  death  was  the 
proximate  result  of  the  excess  of  the  rate 
of  speed  at  which  the  train  was  running  at 
the  time  the  accident  occurred."  Instruc- 
tions Kos.  5  and  9  given  for  appellant  also 
contain  a  similar  direction  to  that  contain- 
ed in  No.  6.  These  instructions  obviate  the 
objection  pointed  out  to  instrjction  No.  1 
flven  on  behalf  of  appellee. 

There  are  no  other  reasons  urged  upon 
our  attention  for  reversing  this  judgment. 
The  judgment  of  the  Appellate  Court  for  the 
Third  district  is  accordingly  affirmed. 

Judgment  affirmed. 

DDNN,  X,  took  no  part  in  the  decision  of 
tills  case. 


(in  111.  26a) 

BECK  COAL  &  LUMBER  CO.  et  aL  ▼.  H.  A. 

PETERSON  MFG.  CO. 

(Supreme  Conrt  of  Illinois.    Dec.  15,  1908.) 

1.  Mbcraniob'  Liens  (|  277*)— EwFoscmfEwr 
— PEnriow— Vabiancb. 

A  petition  in  proceedings  to  enforce  a  me- 
chanic's lien  alleged  that  the  petitioner  made  an 
estimate  of  the  materials  required  In  the  con- 
(truction  of  a  bnllding  with  the  price,  which 
was  accepted  by  the  contractor,  a  copy  of  which 
estimate  was  attached  to  the  petition  as  an  ex- 
hibit to  be  taken  as  a  part  of  the  petition.    The 


I  petition  also  alleged  that  impliedly  the  materi- 
als were  to  be  paid  for  the  first  day  of  the 
month  sacceeding  the  final  delivery  thereof. 
The  exhibit  attached  to  the  petition  stated  tlie 
terms  to  be  30  days.  Held,  that  the  acceptance 
of  the  proposition  fixed  the  term^  and  that  the 
allegation  as  to  an  implied  provision  in  the  con- 
tract was  a  conclusion  of  the  pleade^,  not  justi- 
fied by  the  facts,  and  should  be  disregarded,  in 
determining  the  question  whether  there  was  a 
variance  between  the  contract  alleged  and  the 
proof. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Deo.  Dig.  |  277.*] 

2.  Mechanics'  Liens  (8  260*)— EitvoBCKUEira 

— LiiirrATiONS. 

In  proceedings  to  enforce  a  mechanic's  lien, 
it  was  undisputed  that  part  of  the  material  was 
delivered  on  January  8th.  on  80  days'  credit, 
which  would  expire  on  February  7th.  Held, 
that  the  bringing  of  the  proceeding  to  enforce 
the  lien  on  June  5th  was  within  four  months  of 
the  expiration  of  the  term  of  credit  and  was 
therefore  brought  in  proper  time. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {(  456-468;  Dec.  Dig.  f  260.*] 

8.  Mechanics'  Liens  (|  122*)- Pboceedihqb 

TO  Pbotect— Notice. 

Under  Kurd's  Rev.  St  1905,  c.  82,  J  8& 
requiring  a  notice  to  be  given  the  owner  of  a 
building  to  perfect  a  mechanic's  lien,  such  no- 
tice need  not  state  when  payment  became  or 
would  become  due;  the  statute  not  requiring 
those  particnlars. 

TEd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  S  168;   Dec.  Dig.  {  122.*] 

4.  CONTBACTS    (I   305*)- PEHFOBltANCB— WATT- 

■s  OF  Defects. 

Where  some  of  the  brick  used  in  a  building 
were  of  inferior  qunlity,  but  were  inspected  by 
the  owner's  president  before  they  were  bought 
and  selected  by  him  as  the  kind  to  be  famished 
for  the  building,  the  contractor  cannot  be  held 
liable  for  their  quality, 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  (i  1808,  1399.  1467-1475 ;  Dea  Dig. 
)  30fii»] 

5.  Mechanics'  Ldns  (f  47*)— Riohi  to  Lixn 
— Natwbe  of  Ivpkovements. 

After  a  building  had  been  completed,  lum- 
ber was  furnished  and  used  in  the  construction 
of  benches,  but  wss  not  used  for  any  part  of 
the  building.  Held,  that  there  was  no  lien  on 
the  building  for  the  lumber. 

[Ed.  Note.— For  other  cases,  see  Mecbanla^ 
Lieas,  Cent.  Dig.  5  50 ;  Dec.  "Dig.  i  47.*] 
&  Affxal  and   Ebbob   (f   226*)— Pbbsbnta- 

TION  IN   LOWEB  COUBT  OF  OBOUNDB  OF  RE- 
VIEW—SOLICTTOB'S  Fees. 

Where  the  qnestion  of  allowance  of  solic- 
itor's fees  is  not  presented  In  the  lower  court, 
it  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and  ' 
Error,  Dec.  Dig.  t  226.*] 

Appeal  from  Branch  Appellate  Court, 
First  District  on  Appeal  from  Circuit  Court, 
Cook  County;   Lockwood  Honore,  Judge, 

Action  by  the  Beck  Coal  &  Lumber  Com- 
pany and  others  against  the  H.  A.  Peterson 
Manufacturing  Company.  From  a  judgment 
of  the  Appellate  Court  affirming  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed . 
in  part  and  remanded. 

J.  A.  Coleman  (Steele  te  Thompson,  of 
counsel),  for  appelant  Frederic  R.  De 
Toung,  Chester  Firebaugh,  and  Simon  P. 
Gary,  for  appellees. 


•For  otb«r  ea«M  see  cam*  tople  ua  secUon  NUMBBB  la  Deo.  *  Am.  Digs.  UOZ  to  it,ti»,  *  Bsportar  Iad«s« 
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DITNN,  X  This  is  an  appeal  from  a  Jndg- 
ment  of  the  Appellate  Court,  which,  affirmed 
a  decree  of  the  circuit  court  eatabUshlng 
liena  In  favor  of  appellees  for  work  and  ma- 
terial furnished  in  the  erection  of  a  factory 
building  for  appellant  Edward  Raymond 
was  the  contractor,  and  the  Beck  Coal  & 
IiTimber  Company,  which  sold  him  material 
for  the  Inillding.  filed  the  petition.  Raymond 
filed  a  cross-petition,  and  the  Eagle  Tank 
Company  filed  an  intervening  petition.  The 
amounts  respectively  found  due  the  Beck 
Coal  &  Lumber  Company  and  the  Eagle 
Tank  Company  being  leas  than  $1,000,  a  cer- 
tificate of  importance  was  granted  by  the 
Appellate  Court  as  to  their  clalma 

Three  objections  are  made  to  the  dalm  of 
the  Beck  Coal  &  Lumber  Company:  (1)  ▲ 
variance  between  the  allegations  and  the 
proof  as  to  the  contract;  (2)  that  suit  was 
not  begun  until  more  than  four  months  after 
the  last  payment  became  due;  and  (3)  the 
notice  of  Hen  to  the  owner  was  defective  In 
not  stating  when  the  amount  became  or 
would  become  due. 

As  to  the  first  objectlmi,  the  petition  avers 
tb&t  the  petitioner  made  an  estimate  of  the 
bill  of  items  of  materials  required,  with  the 
prices,  which  was  accepted  by  Raymond,  (a 
copy  of  which  estimate  is  attached  to  the 
petition  as  an  exhibit  and  prayed  to  I>e  taken 
as  a  part  of  the  petition),  and  that  Impliedly 
the  materials  were  t6  be  paid  for  on  the  first 
day  of  the  month  succeeding  the  final  de- 
livery thereof.  The  exhibit  states  the  terms 
to  be  80  days.  The  acceptance  of  the  proposi- 
tion fixed  the  terms,  and  there  was  therefore 
no  variance.  The  allegation  that  impliedly 
the  materials  were  to  be  paid  for  at  a  differ- 
ent time  is  a  conclusion  of  the  pleader  not 
Justified  by  the  facts  and  must  be  disregard- 
ed. In  regard  to  the  extra  material,  the  al- 
legation and  proof'  are  that  the  petitioner 
agreed  to  furnish  Raymond  the  materials 
enumerated  in  the  estimate  at  the  prices 
stated,  together  with  such  other  materials  of 
the  same  nature  as  Raymond  might  need  in 
the  eonstrueti<ni  of  the  building  and  might 
order  from  time  to  time.  The  materials  men- 
tioned in  the  estimate  and  the  other  mate- 
rials furnished  were  all  sold  under  one  con- 
tract and  on  the  same  terms  of  credit 

The  suit  was  begun  June  5,  1900.  Peti- 
tioner claimed  to  have  made  the  last  delivery 
of  material  February  20th.  It  is  undisputed 
that  part  of  the  material  was  delivered  <m 
January  8th.  The  90  days'  credit  would  ex- 
pire on  February  7th,  which  was  less  than 
fooir  months  prior  tt>  tiie  filing  of  the  peti- 
tion, on  June  5tb. 

The  notice  to  the  appellant  was  not  de- 
fective because  It  did  not  state  when  pay- 
ment became  or  would  become  due.  The  law 
does  not  require  such  statement  Hurd's 
Rev.  St  1905,  p.  1326,  a  82,  f  38. 

T^be  contract  provided  for  the  completion 
«f  the  work  in  66  days  and  for  the  payment 
by  the  contractor  of  |10  per  day  damages  for 
«acli  day's  delay  of  completion  beyond  that 


time.  Tbe  appellant  claimed,  as  against  Ray- 
mond, damages  at  the  stipulated  rate  for  133 
days  and  $1,800  damages  for  the  reconstruc- 
tion of  th6  outer  wall,  i^hlch  it  claims  will 
have  to  be  done  on  account  of  tbi  Inferior 
brick  nsed  therein,  and  that  the  building  has 
never  been  completed  to  the  satisfaction  of 
H.  A.  Peterson,  the  superintendent  as  requir- 
ed by  the  contract  The  dday  in  the  comple- 
tion of  tbe  work  arose,  in  part  from  the  fault 
of  the  contractor,  in  part  from  the  fault  of 
the  appellant  Changes  made  in  the  work  by 
tbe  order  of  the  appellant,  delay  in  f  umisUng 
materials  required  to  be  provided  by  the  ap- 
pellant, slowness  in  making  payments  requir- 
ed of  the  appellant  and  extra  work  done  by 
the  contractor  on  the  appellant's  order,  all  con- 
tributed to  the  delay.  It  is  impossible  to  tell 
how  much  of  the  delay  was  ttie  fault  of  the 
contractor  and  how  much  that  of  the  aK>el- 
lant  and  there  is  no  basis  for  an  apportion- 
ment of  the  damages.  An  examination  of  the 
evidence  satisfies  us  that  there  has  t>een  a 
substantial  performance  of  tbe  contract  I17 
Raymond,  and  that  acceptance  by  the  super- 
intendent, Peterson,  who  was  the  president 
of  appellant  was  waived  by  the  conduct  of 
the  parties  and  by  their  act  in  snbmitttns 
their  dilute  to  the  arbitration  of  U  O.  Hall- 
berg,  expressly  waiving  all  provisions  in  tbe 
contract  in  regard  to  the  certificates.  The 
evidence  shows  that  some  of  the  brick  were 
soft  and  of  Inferior  quality,  though  the  pro- 
portion of  that  kind  is  veiy  indefinite.  These 
brick,  however,  were  inflected  by  H.  A.  Pe- 
terson, the  president  of  the  appellant  before 
they  were  bought  and  were  selected  by  him 
as  the  kind  to  be  furnished  for  the  building 
Under  these  circumstances,  the  contractor 
cannot  be  held  liable  for  their  quality. 

The  greater  part  of  the  claim  of  the  Bkigle 
Tank  Company  was  for  two  cisterns  and 
several  tanks  furnished,  to  be  ased  in  connec- 
tion with  tlie  manufacturing  business  carried 
on  in  the  building,  The  tanks  stood  in  pits 
excavated  for  the  purpose,  and  tanks  and  de- 
terns  are  all  connected  by  pipes  with  tlie  boQ- 
ers  and  are  .part  of  the  fixtures,  apparatus, 
and  machinery  of  the  factory.  The  evidence 
in  regard  to  tlieir  price  sustains  the  amount 
claimed.  As  to  the  lumber,  there  is  no  proof 
that  It  was  furnished  for  the  purpose  of 
being  used  In  tlie  building,  or  that  it  was  so 
used.  At  the  time  it  was  furnished  tlie  build- 
ing had  long  been  completed,  and  the  evi- 
dence is  that  the  lumber  was  used  for  bench- 
es, but  not  for  any  part  of  the  building.  The 
amount  of  this  item  was  $38.00,  and  for  it 
no  lien  existed. 

The  allowance  of  w^icitor's  fees  Is  assign- 
ed for  error.  The  question  of  solldtor's  fees 
was  not  presented  in  tbe  appellate  court  and 
cannot  be  considered  hereu 

The  Judgment  of  the  Appellate  Oonrt  will 
be  affirmed,  except  as  to  the  Eagle  Tank  Com- 
pany, and  as  to  the  Eagle  Tank  Company  the 
Judgment  of  the  Appellate  Court  and  tbe 
decree  of  the  drcult  court  win  be  reversed, 
and  the  cansa  nnnanded  to  the  drcult  court. 
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with  dliectlons  to  enter  a  decree  In  favor  of 
the  Eftgle  Tank  Company  for  $342.40.  The 
'Eagle  X%nlc  Company  wUl  pay  one-al^th  of 
the  costs  in  this  conrt  and  the  appellant  flve- 
slxtha. 

Reversed  in  part  and  renwinded,  with  di> 
rectlons. 


<287   111.  229) 

HOHEnSTADEL  ▼.   STEBIiB. 

(Snpreme  Coort  of  Illinois.    Dec.  15,  1908.) 

L  Pabknt  AMD  Child  (|  2*)— Custody  op 

Cbxcd. 

A  parent  has  the  right  to  the  cnstody  of 
his  child  as  a^nst  the  world,  nnleaa  he  has 
forfeited  his  nght,  or  the  welfare  of  the  child 
demands  that  he  should  t>e  deprived  of  it. 

[Ed.  I^ote. — For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  4-52 ;  Dec.  Dig.  i  2.*] 

2.  PaBEHT    and     CHII.D    (S    3*)— SUPPOBT    Of 

Child. 

A  parent  cannot  absolve  himself  from 
paroital  duties  by  an  agreement  with  another 
that  they,  jointly  should  be  the  guardians  of  the 
child^  nntil  her  majority,  that  her  home  should 
be  with  the  other  person,  that  she  should  be  ed- 
ucated' at  certain  specified  schools,  the  expense 
of  her  edncation  to  be  borne  by  both,  and  that 
the  parties  to  the  agreement  should  have  the 
custody  of  the.  child  alternately  for  specified 
periods;  but  it  was  competent  for  the  parent 
to  enter  into  such  an  agreement,  so  far  as  bis 
personal  rights  were  concerned,  and  its  effect 
was  to  surrender  a  portion  of  his  rights  as  a 
parent. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  33,  85;   Dec  Dig.  {  3.*] 

8.  Equttt  (S  4ie«)— Conseht  Deckeb— "Jut 
DiciAL  Decree." 

A  decree,  entered  by  agreement,  and  not  as 
the  result  of  findings  by  the  coast,  is  not  in  a 
strict  legal  sense  a  "judicial  decree,"  but  is  in 
the  nature  of  a  solemn  contract  between  the  par- 
ties entered  by  the  oouit. 

[Ed.  Note.— For  other  cases,  see  EJquity,  Cent 
Dig-  S  945;   Dec.  Dig.  I  416.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3834.] 

4.  BquiTT  (I  443*)— Bbhsabuio  — CoirsKNT 
Decux. 

A  rehearing  will  not  be  allowed  on  a  de- 
cree entered  by  agreement  and  not  the  result  of 
a  judgment  of  the  oourt. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  {  10T5;    Dec.  Dig.  i  443.*] 

6.  Equitt  (§  443*)— Bill  of  Ri:vn:w  — De- 

CBEES  Reviewable. 

A  decree  by  agreement  of  the  parties  can- 
not be  impeached  or  set  aside  upon  a  bill  of 
review  for  errors  of  law  apparent  on  its  face, 
or  on  account  of  additional  evidence,  but  can 
only  be  set  aside  by  .an'  origiaai  bill  in  the  na- 
ture of  a  bill  of  review.    , 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  I  1076;   Dec.  D;ig.  J  443.*! 

6.  Pabent  and   Child   (J  2*)— Cdbtodt   of 
Child. 

A  decree  as  to  the  custody  of  a  child  is  ez- 
eeptl<mal  in  its  nature  and  is  always  regarded 
as  temporary,  and,  where  such  a  decree  has 
been  entered  by  consent  of  the  child's  father 
and  another  person,  the  court  will  modify  the 
decree  on  a  snowing  that  there  had  been  a  ma- 


terial change  in   the  conation  of  the  parties 
affecting  the  welfare  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  §§  4r-32 ;   Dec.  Dig.  »  2.*] 

7.  Appeal  and  Ebbob  (|  460*)— SoPESSEDEAa 
— Opebation  of  Appeal. 

Neither  the  prayer  for  an  appeal  from  an 
order  modifying  a  consent  decree  as  to  the  cus- 
tody of  a  child,  nor  the  allowance  of  the  appeal, 
operates  as  a  supersedeas :  but  the  filingi  and 
approval  of  an  appeal  bond,  conditioned  on  the 
compliance  by  the  appellee  with  the  original 
consent  decree,  operates  as  a  supersedeas  until 
the  final  determination  of  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Api)eal  and 
Error,  Dec.  Dig.  f  400.*] 

8.  Appeal  and  IfiBKOK  ($  485*)— Sufebsbdbas 
—Opebation  and  Effect. 

A  supersedeas  on  an  appeal  from  an  order 
modifying  a  consent  decree  as  to  the  cnstody 
of  a  child  confers  no  affirmative  right,  but  pre- 
vents the  court  from  entering;  any  further  order 
in  e:tectttion  of  the  modifying  order  appealed 
from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (|  2267,  2268 ;  Dec.  Dig.  t 
485.*] 

9.  CoNBTirtmoNAL  IjAw  (i  273*)— "Dub  Pbo- 

CESS  OF  Law"— P0NIBHKBNT  FOB  CONTIUGPT. 

It  is  not  "due  process  of  law"  to  condemn  a 
party  without  an  opportunity  te  be  heard  on  a 
charge  of  contempt  not  committed  in  the  pres- 
ence of  the  court  but  he  must  be  allowed  to  an- 
swer and  offer  evidence  in  his  own  behalf. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Iiaw,  Cent  Dig.  i  939;   Dec.  Dig.  J  273.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2227-2256 ;   voL  8,  p.  7644.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Thomas  6.  Windes  and  R.  S.  TuthW, 
Judges. 

Action  by  John  P.  Hobenadel  against  Jesse 
O.  Steele.  From  two  orders  filed  in  the  case, 
plaintiff  appealed,  and  from  a  third  order 
committing  defendant  for  contempt,  defend- 
ant appealed.  The  Appellate  Court  affirmed 
the  first  order  and  reversed  the  other  two, 
and  plaintiff  appeals.    Affirmed. 

Richard  W.  Morrison,  for  appellant  Wil- 
liam Stack  and  Jacob  C.  Le  Bosky,  for  appel- 
lee. 


OARTWRIOHT,  C.  J.  On  May  14,  1906, 
John  P.  Hohenadel,  appellant,  filed  his  bill 
of  complaint  in  the  drcnlt  court  of  Co(di 
county  against  Jesse  O.  Steele,  the  appellee, 
alleging:  That  Elizabeth  Vlnnt  Steele,  who 
would  be  four  years  old  on  July  21,  1906, 
wad  the  daughter  of  Jesse  O.  Steele  and  Julia 
Steele,  the  deceased  daughter  of  complain- 
ant ;  that  Jesse  O.  Steele  misused  his  wife  in 
her  lifetime  and  drove  her  and  the  child  from 
home;  that  they'  came  to  the  home  of  com- 
plainant and  remaiiied  there  until  the  death 
of  Julia  Steele,  on  April  29,  1906;  that  the 
defendant  was  unfit  to  have  the  care  and 
custody  of  his  child  and  had  no  home  where 
she  could  have  proper  care  and  attention: 
and  that  it  was  for  the  best  interest  of  the 
chUd  to  continue  to  live  with  the  complaln- 
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ant  and  be  brought  np  In  bis  family.  The 
bill  sought  to  have  the  defendant  removed  as 
natural  guardian  and  the  complainant  ap- 
pointed as  guardian.  Defendant  answered 
the  bin,  denying  the  charges  of  cruelty,  or 
that  he  was  an  unfit  person  to  bare  the  custo- 
dy of  his  child,  and  on  June  14,  1906,  be  filed 
a  cross-bill,  alleging  that  it  was  best  for  the 
future  welfare  of  the  child  that  he  should 
bare  its  custody,  and  that  Hohenadel  was 
unfit  morally  and  unable  financially  to  take 
care  of  her.  Hohenadel  answered  the  cross- 
bill on  the  same  day,  denying  the  charges 
against  liim.  Replications  were  filed,  and  the 
cause  was  referred  to  a  master  in  chancery, 
who  reported  that  upon  the  conclusion  of  the 
evidence  the  parties,  at  his  suggestion,  reach- 
ed an  amicable  agreement  regarding  the  cus- 
tody, care,  and  maintenance  of  the  child,  and 
agreed  to  a  decree,  a  draft  of  which  was  sub- 
mitted with  the  report,  which  bore  the  O.  K. 
of  the  solicitors  for  both  parties  and  the  ap- 
proval of  the  master.  In  view  of  the  agree- 
ment the  testimony  was  not  reported.  In 
pursuance  of  the  report  and  recommendation 
of  the  master,  the  consent  decree  reported  by 
faim  was  entered  by  Hon.  Charles  M.  Walker, 
one  of  the  Judges  of  said  court.  That  decree 
appointed  Hohenadel  and  Steele  joint  guard- 
ians of  the  person  of  the  child  until  her  ma- 
jority and  provided:  That  her  home  should 
be  with  Hohenadel ;  that  when  she  arrived  at 
the  proper  age,  not  prior  to  her  sixth  birth- 
day, she  should  be  placed  In  a  Roman  Catho- 
lic school  and  attend  the  same  until  she  was 
eight  years  of  age,  when  she  should  be  sent 
to  a  boarding  school,  known  as  the  Christian 
Sisters  of  Charity,  the  Josepheniun,  or  some 
similar  Roman  Catholic  school  to  be  selected 
by  the  said  guardians,  and  the  expense  to  be 
borne  by  both;  and  that  the  parties  were  to 
have  the  right  to  the  custody  of  the  child  al- 
ternately for  specified  periods,  with  other 
provisions  for  vacations,  etc. 

On  April  IS,  1907,  Steele  filed  a  petition  in 
the  court  praying  that  the  consent  decree  be 
modified  and  changed  so  as  to  give  him  the 
sole  custody  of  the  child.  The  court  dismiss- 
ed the  petition  but  gave  leave  to  file  an 
amended  petition,  which  was  filed  on  April 
27,  1907.  It  averred  that  there  had  been  a 
material  change  in  conditions,  that  petitioner 
then  had  a  suitable  home  for  the  child,  that 
the  conditions  at  Hohenadel's  home  had  be- 
come unsuitable,  and  alleging  various  other 
reasons  why  the  petitioner  should  have  the 
sole  custody.  The  petition  was  sworn  to,  and 
H<dienadel  answered  it  under  oath  on  May 
11,  1007,  denying  that  there  had  been  any 
material  change  In  the  conditions  and  circum- 
stances, denying  all  charges  tending  to  show 
that  his  home  was  not  the  proper  place  for 
the  child,  and  alleging  that  he  bad  fully  re- 
spected and  carried  out  the  decree.  The 
amended  petition  was  beard  by  Hon.  Thomas 
G.  Wlndes,  one  of  the  Judges  of  the  circuit 
court,  on  the  verified  petition  and  answer 


thereto  and  numerous  affidavits,  and  that 
method  of  determining  the  issue  is  not  ques- 
tioned by  either  party.  On  May  14,  1907, 
said  judge  entered  an  order  finding  that  since 
the  decree  entered  by  agreement  there  bad 
been  material  changes  In  the  situation  of  the 
parties  and  of  the  ward,  which  are  recited 
in  the  order,  that  It  was  prejudicial  to  the 
interest  of  the  child  to  be  in  the  custody  of 
two  different  persons  alternately,  that  it  in- 
terfered with  her  education  and  discipline, 
and  that  Steele  was  then  a  proper  person  to 
h^ve  the  care,  control,  and  education  of  the 
child  and  was  then  maintaining  a  suitable 
home  for  her.  It  was  therefore  ordered  that 
the  decree  of  June  16,  1906,  be  modified,  and 
the  sole  care,  custody,  and  education  of  the 
child  were  given  to  Steele,  and  her  perma- 
nent abode  was  fixed  at  bis  home.  From  that 
order  Hohenadel  appealed  to  the  Appellate 
Court  for  the  First  District,  and  his  appeal 
bond  was  filed  and  approved  on  May  18, 1907. 
On  June  24,  1907,  Hohenadel  filed  his  pe- 
tition praying  for  the  custody  of  the  child 
pursuant  to  the  terms  of  the  consent  decree 
of  June  16,  1906,  and  on  a  bearing  of  the  pe- 
tition. Judge  Wlndes  having  announced  a  de- 
cision, the  petitioner  dismissed  the  petition. 
On  July  18,  1907,  Hohenadel  filed  another  pe- 
tition, addressed  to  Hon.  Richard  S.  Tuthlll, 
another  Judge  of  the  circuit  court,  reciting 
the  consent  decree  and  compliance  therewith, 
the  filing  of  the  petition  by  Steele  and  the 
amended  petition,  the  order  of  May  14,  1907, 
giving  the  custody  of  the  child  to  Steele,  and 
the  appeal  of  Hohenadel  therefrom.  The  pe- 
tition alleged  that  when  the  order  modifying 
the  decree  wffl  entered  it  was  understood  and 
stated  in  court  that  the  decree  of  June  16, 
1906,  would  remain  in  full  force  and  binding 
upon  both  parties  until  the  appeal  was  deter- 
mined ;  that  one  of  the  conditions  inserted  in 
the  appeal  bond  by  Hohenadel,  on  the  de- 
mand of  Steele's  solicitor,  was  that  he  should 
comply  with  the  original  consent  decree  until 
the  final  determination  of  the  appeal;  that 
at  the  time  of  the  entry  of  the  modifying 
order, the  child  was  in  Hohenadel's  care  un- 
der the  original  decree;  that  she  remained 
there  until  May  16, 1007,  when  Steele  came  to 
take  possession,  and,  being  entitled  to  the 
custody  of  the  child  for  30  days  under  that 
decree,  the  possession  was  given  to  him;  and 
that  it  was  bis  duty  to  return  the  child  on 
June  16,  1907,  but  he  did  not  do  so  and  re- 
fused to  return  her.  The  petition  prayed  for 
an  order  directing  Steele  to  return  the  child 
as  provided  In  the  original  consent  decree, 
and  that  he  be  ruled  to  show  cause  why  be 
should  not  be  adjudged  guilty  of  contempt. 
On  July  18.  1907,  Judge  TuthUl,  upon  the 
presentation  of  that  petition,  entered  an  or" 
der  that  Steele  forthwith  deliver  the  dilld 
to  Hohenadel,  to  be  held  under  the  original 
consent  decree  until  the  Appellate  Court 
should  decide  the  appeal.  On  the  next  day 
an  order  was  entered  reciting  that  Steele  had 
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been  served  with  a  certified  copy  of  the  or- 
der and  had  not  compiled  with  It,  and  further 
ordering  that  he  stand  in  contempt  of  the 
court,  and -that  a  writ  of  attachment  issue  to 
the  sheriff  commanding  him  to  bring  Steele 
before  the  bar  of  the  court  to  show  cause,  if 
any  he  had,  why  he  should  not  be  punished 
for  contempt  On  July  19th,  the  writ  of  at- 
tachment having  been  served  on  Steele,  and 
he  being  present  In  court.  Judge  Tutblll  said: 
"Well,  what  have  you  got  to  say?  Are  you 
going  to  obey  the  order  of  the  court?"  Steele's 
solicitor  asked  for  leave  to  answer,  and  the 
court  replied:  "There  Is  only  one  thing  here, 
and  that  Is  to  obey  the  order  of  the  court 
That  is  all.  Obey  the  order  of  the  court  first, 
and  then  you  can  make  answer.  You  are 
standing  in  contempt  now."  The  solicitor 
stated  that  unless  the  court  was  satisfied 
there  had  been  a  willful  disobedience  he 
would  not  hold  respondent  in  contempt  of 
court,  and  aifted  for  an  opportunity  to  make 
answer  under  oath;  but  the  court  refused 
leave  to  answer  and  committed  Steele  to  Jail 
for  30  days  for  contempt  From  tliat  order 
of  commitment  Steele  appealed  to  the  Api)el- 
late  Court  for  the  First  District  and  assigned 
errors  on  the  record.  Hohenadel  assigned  as 
cross-errors  the  same  errors  assigned  previ- 
ously on  the  record  in  his  appeal,  and  the 
two  cases  were  consolidated  In  the  'Appellate 
Court  That  court  affirmed  the  decree  of 
May  14,  1907,  altering  the  consent  decree,  and 
reversed  the  orders  of  July  18  and  19,  1907. 
From  the  judgment  of  the  Appellate  Court 
Hohenadel  appealed  to  this  court 

A  parent  has  the  right  to  the  custody  of  his 
child  as  against  the  world,  unless  he  has  for- 
feited his  right  or  the  welfare  of  the  child 
demands  that  he  should  be  deprived  of  it. 
Cormack  v.  Marshall,  211  HI.  519,  71  N.  E. 
1077,  67  L.  R.  A.  787;  Sullivan  v.  People,  224 
lU.  468,  79  N.  E.  695.  When  the  bill  was  filed 
by  Hohenadel,  the  parties  agreed  to  a  decree 
appointing  them  Joint  guardians  of  the 
child  and  providing  that  her  home  should  be 
vrtth  Hohenadel,  but  they  were  to  have  her 
custody  alternately,  and  other  provisions  were 
made.  While  Steele  could  not  absolve  him- 
self from  parental  duties  by  such  an  agree- 
ment, it  was  competent  for  him  to  enter  into 
It  so  far  as  his  personal  rights  were  concern- 
ed, and  by  the  agreement  he  surrendered  at 
least  a  portion  of  his  rights  as  a  parent  The 
decree  entered  by  agreement  was  not  in  a 
strict  legal  sense,  a  judicial  decree,  but  it  was 
in  the  nature  of  a  solemn  contract  between 
the  parties  entered  by  the  court.  There  had 
been  no  finding  by  the  court  that  Steele  was 
not  a  fit  or  proper  person,  or  tliat  Hohenadel 
was,  or  that  the  welfare  of  the  child  demand- 
ed that  she  should  be  left  In  the  custody  of 
Hohenadel,  or  that  the  other  stlpalations  of 
the  decree  should  be  carried  out  The  decree 
l>elng  by  agreement,  and  not  the  result  of  the 
judgment  of  the  court  a  rehearing  could  not 
be  allowed,  and  it  could  not  be  impeached  or 
set  aside  upon  a  bill  of  review  for  errors  of 


law  apparent  on  its  face  or  on  account  of  ad- 
ditional evidence.  It  could  only  be  set  aside 
by  an  original  bill  in  the  nature  of  a  bill  of 
review.  Armstrong  v.  Cooper,  11  111.  540; 
Knobloch  V.  Mueller,  123  lU.  654,  17  N.  E. 
696 ;  Cox  V.  Lynn,  138  111.  195,  29  N.  E.  857 ; 
First  Nat  Bank  of  Joliet  ▼.  Illinois  Steel  Co., 
174  111.  140,  51  N.  E.  200;  Krleger  v,  Krleger, 
221  111.  479,  77  N.  B.  909;  5  Ency.  of  PI.  & 
Pr.  961.  There  was  no  bill  filed  for  the  pur- 
pose of  setting  aside  the  decree,  and  nothing 
in  the  petition  would  have  Justified  the  court 
in  setting  it  aside  if  the  proceeding  had  been 
proper  for  that  purpose.  The  parties,  how- 
ever, could  not  by  their  agreement  surrender 
the  rights  of  the  Child,  and,  if  there  was  a 
material  change  in  the  conditions,  the  court 
having  in  view  the  welfare  of  the  child, 
would  change  any  decree  when  necessary,  on 
proper  application.  A  decree  respecting  the 
custody  of  a  child  is  exceptional  in  Its  charac- 
ter and  is  always  regarded  as  temporary. 
Petition  of  Smith,  13  111.  138;  Cormack  v. 
Marshall,  supra.  Although  Steele  could  not 
impeach  the  decree  entered  under  his  agree- 
ment or  set  it  aside,  we  are  of  the  opinion 
that  he  might  present  to  the  court,  by  his 
petition,  the  fact  that  material  changes  had 
taken  place  in  the  condition  of  the  parties  af- 
fecting the  welfare  of  the  child. 

The  affidavits  were  contradictory  In  the  ex- 
treme and  wholly  Irreconcilable  on  every 
question  involved.  The  affidavits  presmted 
by  each  party  extolled  such  party  as  a  para- 
gon and  condemned  the  opposite  party  as 
wholly  unfit  to  take  care  of  a  child,  and  up- 
on reading  them  we  are  unable  to  say  that 
the  decision  of  the  court  was  wrong  or  con- 
trary to  the  evidence.  Neither  the  prayer  for 
an  appeal  from  that  order  nor  the  allowance 
of  the  appeal  operated  as  a  supersedeas,  but 
the  filing  and  approval  of  the  bond  did  have 
that  eftect.  Holmes  v.  City  of  Chicago,  205 
111.  6^6,  68  N.  E.  1109.  The  supersedeas  did 
not  confer  any  affirmative  right  hut  it  did 
prevent  the  court  from  entering  any  further 
order  in  execution  of  the  modifying  order  ap- 
pealed from.  No  process  was  necessary  to 
carry  into  effect  the  order  appealed  from,  but 
if  any  further  order  should  be  required  to 
compel  obedience,  the  court  would  have  no 
power  to  enter  it  and  could  (miy  preserve  the 
existing  status.  Barnes  r.  Typographical 
Union,  232  III.  402,  83  N.  B.  932.  The  peti- 
tion to  Judge  Tnthill  did  not  ask  for  an  en- 
forcement of  the  order  appealed  from,  but  for 
the  enforcement  of  a  decree  which  had  I>een 
ciianged  and  altered  by  the  modifying  order, 
which  had  been  appealed  from.  When  Steele 
was  brought  before  the  court  to  show  cause 
why  he  should  not  be  adjudged  guilty  of  con- 
tempt his  solicitor  asked  leave  to  answer  and 
claimed  his  right  to  do  so ;  but  that  right  was 
denied  to  him  by  tlie  Judge.  It  is  not  due 
process  of  law  to  condemn  a  party  without  an 
opportunity  to  be  heard  on  a  charge  of  con- 
tempt not  committed  in  the  preaoice  of  the 
court    In  direct  contempt  committed  la  the 


Digitized  by 


v^oogle 


720 


86  NORTHBASTBRN  BEPORTBB. 


an. 


presence  of  the  conrt  there  is  no  need  of  evi- 
dence to  prove  to  the  court  what  ia  already 
manifest,  but  in  a  constructive  contempt  the 
party  charged  must  be  accorded  the  privilege 
of  being  heard  in  his  own  defense.  Steele 
had  a  right  to  answer  and  d^iy  the  diarge 
against  him  or  present  any  defense  he  might 
liave,  and,  as  he  was  adjudged  guilty  without 
a  hearing,  the  order  committing  him  for  con- 
tempt was  void.  Tot  a  contempt  out  of  the 
view  and  hearing  of  the  court  an  ofTender 
must  be  allowed  to  answer  and  offer  evidence 
in  bis  own  behalf,  otherwise  the  Judgment 
on  such  a  charge,  without  a  hearing  or  oppor- 
tunity to  present  a  defense,  has  no  resem- 
blance to  a  proceeding  in  a  court  of  law.  4 
Bncy.  of  PI.  ft  Pr.  78S.  The  order  of  commit- 
ment being  void,  the  Appellate  Court  did  not 
err  in  reversing  it,  and  there  was  no  error  is 
affirming  the  modifying  order. 

The  Judgment  of  the  Appellate  Ck>urt  is  af- 
firmed. 

Judgment  affirmed. 


(237  111.  U4) 

PEOPLE  ex  rel.  ARDERX,  Conniy  Collector, 

V.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  Illinois.    Dec.  15,  190&) 

HiOHWATS    ({    139*)— Taxaxion— REQUisrrEB 

AND  Vauditt  or  Levy. 

Hurd'B  Rev.  St.  1905,  c  121,  t  247,  pro- 
vides that,  if  an  election  for  the  levy  of  a  tax 
to  construct  a  hard  road  shall  be  in  favor  of 
such  tax,  the  commisaionerB  of  highways  of  the 
township  or  road  districts  shall  levy  a  tax  in 
accordance  with  such  vote,  and  certify  the  same 
to  the  town  clei^  or  to  the  district  clerk,  who 
shall  certify  the  amonnt  voted  -  to  the  county 
clerk,  who  shall  extend  the  same  on  the  tax 
books  for  the  current  year.  A  tax  was  voted 
for  three  years.  Held,  that  the  entire  tax  for 
the  three  years  could  be  included  in  one  tax 
levy  and  certificate. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  S  139.*] 

Appeal  from  Boone  County  Court;  William 
C.  De  Wolf,  Judge. 

Action  by  the  People,  on  the  rdation  of 
Ardery,  county  collector,  against  the  Illinois 
Central  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af" 
Armed. 

R.  K.  Welsh,  for  appellant.  P.  H.  O'Don- 
nell,  State's  Atty.,  and  WllUam  Blester,  for 
appellee 

HAND,  J.  This  is  an  appeal  from  a  Judg- 
ment and  order  of  sale  of  the  county  court  of 
Boons  county  rendered  against  the  property 
of  appellant  to  pay  a  special  tax  levied  by 
the  town  of  Flora,  in  said  coimty,  under  the 
proTislons  of  an  act  entitled  "An  act  to  au- 
thorize the  construction  and  maintenance  of 
gravel,  rock,  macadam  or  other  hard  roads,*' 
approved  Jnne  18,  1888,  and  In  force  July  1, 
1883.    Hard's  Rev.  St  1905,  p.  1762,  c.  121. 

It  appears  from  the  record  that  at  the  an- 
nual town  meeting  of  the  township  of  Flora, 


held  April  4,  1905,  pursuant  to  a  petition 
theretoffore  ffied  with  the  town  clsrk  of  said 
township,  the  propositioa  to  levy  a  special 
tax  of  30  cents  on  each  flOO  assessed  vaioa- 
tlon  of  all  the  taxable  property,  tacludlng 
railroads,  in  said  township,  for  the  period  of 
three  years,  for  the  purpose  of  cwnstracting 
two  hard  roads  in  said  township,  was  car- 
ried; that  thereafter,  during  the  year  U06, 
and  before  September  6th  of  that  year,  the 
commissionMrs  of  highways  of  said  township 
levied  a  special  tax  of  30  cents  on  the  $100 
for  three  years,  for  the  purpose  of  construct- 
ing said  two  hard  roads,  in  acoordance  with 
said  vote,  and  made  a  certificate  of  said  tax 
levy  and  filed  the  same  with  the  town  dwk 
of  said  township;  that  on  the  5th  of  Septem- 
ber, 1905,  the  town  clwk  of  said  township 
made  a  certificate  of  said  tax  levy  and  de- 
livered the  same  to  and  it  was  filed  with  the 
county  clerk  of  Boone  county,  and  the  county 
clerk  extended  upon  the  tax  boolES  for  the 
year  1807  the  special  tax  falling  due  in  that 
year  for  the  purpose  of  constructing  said  two 
hard  roads,  at  the  rate  of  30  cents  on  the 
$100  valuation.  Tb»  objection  made  to  the 
portion  of  said  tax  extended  upon  the  tax 
books  for  the  year  1907,  wMch  was  overruled 
by  the  court,  was  that  no  valid  tax  levy  for 
that  year  was  made  by  the  commissioners  of 
highwaya  and  certified  to  the  town  clerk  of 
said  township  or  was  certified  by  the  town 
clerk  of  the  township  to  the  county  clerk;  It 
being  the  contentiot)  of  appellant  that  it  was 
the  duty  of  said  commissioners  of  highways 
to  levy  a  tax  of  30  cents  on  the  $100  valua- 
tion, and  certify  the  same  to  the  tovra  clerk, 
and  the  town  clerk  to  certify  a  tax  of  30 
cents  on  the  $100  valuation  for  each  of  said 
three  years  for  which  said  tax  was  authorized 
to  be  levied,  and  that  the  entire  tax  voted 
for  the  three  years  could  not  be  made  at  one 
time  and  included  in  one  certificate,  while 
it  was  the  contention  of  the  appellee  that  the 
commissioners  of  highways  had  the  power  to 
make  one  tax  levy  of  30  cents  on  the  $100 
valuation  for  three  years  and  to  certify  the 
same  to  the  town  clerk,  and  the  town  clerk 
had  the  power  to  certify  a  tax  levy  of  30 
cents  on  the  $100  valuation  for  three  years 
to  the  county  clerk,  in  acoordance  with  the 
levy  and  certificate  of  the  conunisslon^v  of 
highways— in  other  words,  that  a  separate 
tax  levy  and  certificate  for  each  of  said  three 
years  were  unnecessary,  but  that  the  entire 
tax  for  the  three  years  could,  rightfully  be  In- 
cluded in  one  tax  levy  and  one  certificate. 

Section  1  of  said  act  provides  that  upon 
the  petition  of  .50  landowners  (wlio  are  legal 
voters)  of  any  township  to  the  town  clerk 
thereof,  in  counties  under  township  organlsa- 
tlon,  the  town  clerk,  when  giving  notice  of  the 
time  and  place  for  holding  the  next  annual 
town  meeting,  shall  also  give  notice  that  a 
vote  will  be  taken  at  said  election  for  or 
against  the  proposition  of  levying  a  tax  not 
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to  exceed  f  1  an  t»A  flOO  taaeeaec.  TtUnation 
ot  all  the  taxable  property,  tnchuUng  rail- 
roads, in  the  townahlp,  for  the  purpose  of 
constmcting  and  maintaining  gravel,  rock, 
macadam,  or  other  hard  roeda,  which  petition 
shall  state  the,  location  and  route  of  the  pro- 
posed  Toed  or  roads,  not  exceeding  two,  and 
shall  also  state  the  rate  per  aeat,  not  exceed- 
ing $l'on  eacjh  $100,  and  the  numbw  of  years, 
not  exceeding  Ave,  for  which  said  tax  shall  be 
levied.  Sectlcm  2  provides  the  form  of  ballot 
to  be  need  at  said  election,  and  section  3 
reads  as  follows:  "If  a  majority  of  all  the 
ballots  cast  at  said  election  shall  be  in  favor 
of  said  q>eclal  tax,  then  it  shall  be  the  doty 
of  the  commisaioneTS  of  highways  of  the  town- 
ship or  load  dtetrlct  to  levy  a  tax  in  aceord- 
ance  with  said  vote,  and  certify  the  same  to 
the  town  deife  in  coimties  nnder  township 
organization,  or  to  the  district  cleric  in  coun- 
ties not  under  township  organiaatioQ,  as  the 
case  may  be^  who  shall  certify  the  amount 
voted  to  the  county  detfe,  who  shall  cause  tlic 
same  to  be  extended  on  the  tax  boofts  for  the 
current  year:  Provided,  that  the  length  of 
time  for  which  the  e^pecfail  tax  levy  shall  ceq- 
tinuel  aball  not  exceed  five  years,  and  also  the 
road  or  roads  to  be  improved  must  be  desig- 
nated In  the  petition.  The  commissioners  may 
also  receive  donations  in  money,  labor,  mate- 
rials or  other  valuable  things,  to  aid  in  the 
construction  of  said  rOad." 

It  will  be  observied  that  said  section  8  pro- 
vides, if  tliere  be  a  majority  of  all  the  votes 
cast  at  said  election  in  favor  of  the  tax,  that 
then  it  shall  be  the  duty  of  the  oommlasloniirs 
of  highways  of  the  township  "to  levy  a  tax  in 
accordance  with  said  vote,  and  Certify  the 
same  to  the  town  tileric,  •  *  •  who  shall 
certify  the  amount  voted  to  the  county  clexk." 
It  seems,  therefor^  clear  that  the  tar  to  be 
levied  by  the  commissioners  of  highways  and 
certified  to  the  town  clerk,  and  by  the  town 
clerk  certified  to  the  county  clerk,  is  the 
amount  of  the  tax  voted,  which  in  this  case 
was  a  tax  of  80  cents  on  the  $100  valuation 
for  the  period  of  three  years.  There  is  no 
provision  in  the  statiife  requiring  the  com- 
missioners of  blgh?rayB  to  make  a  tax  levy  in 
each  ^ear  for  the  number  of  years  for  which 
a  tax  is  authorized,  or  that  a  tax  certificate 
shall  iM)  made  by  the  commissioners  of  high- 
ways for  each  year  during  which  a  tax  is  au- 
tliorized  to  be  levied  to  the  town-  clerk,  or  the 
town  cietk  to  make  a  separate  eertiflcate  for 
each  year  to  the  county  dene  of  the.  coohty  in 
which  the  tax  is  levied.  We  think  it  appar- 
ent,  therefore,  that  the  Legislature  contem- 
plated that  (me  tax  levy  for  the  entire  tax 
voted  rtiouldbe  made  and  certified  by  the 
commissioners  of  highways  to  the  town  clerk, 
and  that  one  c^tlflcate  be  made  of  such  tax 
by  the  town  clerk  for  the  entire  tax  levy,  and 
that  annual  levies  and  certificates  arc  not  con- 
templated by  the  statute. 

Much  stress  .in  the  argument  M'a^pellalit 


is  laid  upon  the  words  found  in  seatlon  3  of 
the  statute,  to  the  effect  that  the  county  clerk 
shall  cause  said  tax  to  be  "extended  on  the 
tax  books  for  the  current  year."  True,  the 
tax  levy  and  the  certificate  of  the  levy  which 
are  required  to  be  made  by  the  commissioners 
of  highways,  and  the  certificate  required  to 
be  made  by  the  town  <:lerk,  are  the  basis  up- 
on which  the  extension  of  the  tax  by  the  coun- 
ty derk  is  to  be  made.  The  tax  books,  how- 
ever, which  the  law  requires  the  county  clerk 
to  make,  are  made  annually,  and  necessarily 
the  tax  for  each  year  provided  by  the  vote  of 
the  township  would  have  to  be  extended  upon 
the  tax  books  for  the  current  year ;  that  Is, 
the  year  in  which  the  amount  of  the  tax  for. 
each  year  would. fall  due.  No  reason  appears, 
however,  why  the  tax  levy,  or  the  certificate 
of  the  cranmissionecs  of  highways,  or  of  the 
town  clerk,  should  cover  <mly  the  taxes  which 
fall  due  in  one  year.  The  statute  providing  for 
the  levy  of  the  tax  should  have  a  reasonable 
construction,  and  we  can  discover  no  reason 
why,  the  tax  levy  of  30  cents  on  the  $100  valu- 
ation having  been  voted  by  said  township  to 
be  raised  in  each  year  for  three  years  for 
the  construction  of  two  bard  roads,  the  tax 
should  not  be  levied  by  the  commissioners  of 
highways  immediately  after  the  tax  had  been 
declared  carried  for  the  three  years  and  cer^ 
tlfied  by  the  commissioners  of  highways  to 
the  town  derk  and  in  turn  by  him  to  the  coun- 
ty clerk,  and  thereafter  the  portion  of  the  tax 
which  is  dne  in  each  year  tended  by  the 
couniy  clerk  upon  tlie  tax  books  for  the  year 
in  which  the  tax  fall^  due,  rather  than  to  re- 
quire the  officers  of  the  township  to  go 
through  the  form  of  making  a  se{)arate  tax 
levy  for  each  year  daring  tiie  timie  the  tax  is 
to  nm,  wiilcb  would  seem  to  require  of  the 
township  officers  the  doing  of  a  useless  and 
unnecessary  thing,  wlilch  the  law  will  never  be 
presumed  to  require. 

We  therefore  conclude  that  the  county  court 
did  not  err  in  overruling  the  objections  filed 
to  the  rendition  of  Judgment  by  the  appellant 
for  the  tax  due  in  1907. 

The  Judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 


cm  111.  312) 

PBOPIJEl  ex  lel.  OE>0RGE)  v.  GAIRO.  T. 

&  C.  RY.  CO. 

(Supreme  Oonrt  of  Illinois.    Dee.  15,  1908.) 

1.  Couwhes  (J  191*)— Taxation  — Purposes 

OF  IiKVT— DESlanATIOIT. 

A  levy  for  "court  expenses"  without  subdi- 
vision of  such  purpose  is  a  sufSdent  compliance 
with  Revenue  Law  (Hurd's  Kev.  St.  1908,  & 
120)  {  121,  providing  that,  when  county  taxes 
are  to  be  raised  for  several  purposes,  the  coun- 
ty board  shall  state  the  amount  for  each  pur- 
pose separately. 

[Bd.    Note.— For   other   cases,    see   Counties, 
Cent.  Dig.  {  305;   Dec.  Dig.  §  191.»] 
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2.  Couinm  d  191*)  — TiiXAnoif  — Pukposui 

or  Lett— Dksioration. 

An  item  (or  "printing  books  and  ataticm- 
cry"  is  stated  with  sufficient  certainty. 

IEjA.  Note.— For  otlier  easea,  we  Connties, 
Dec;  Di«.  I  191.*] 

8.  CouRTixs  (S  191*)— Taxation- PuBPOSKS 

or  Levt— Desionatiok. 

An  item  for  "sappliee  and  repni  ^  for  poor 
farm  and  salary  of  warden"  is  not  sufficiently' 
definite;    but  the  purposes  should  be  separated. 

[£2d.  Note. — For  other  cases,  see  Counties, 
Dec  Dig.  {  191.*] 

4.  CotTNTiES  (t  191*)  — Taxatior  — Pusposxa 

OF  Lkvt— Desioration.  ' 

An  item  "for  salary  of  county  judge,  mine 
inspector,  janitor,  matron  of  rest  room  and 
tnmtcey  of  jail,"  is  sufficiently  definite  without 
separation. 

lEd.  Note.— For  other  cases,  see  Counties,  Dec. 
Dig.  i  191.*] 

B.  COUNTIKS  (f  191*)  —  TAXATIOK  —  PUBFOSES 
OF  liBTT— DeSIONAIION. 

In  the  item  "for  supplies,  light,  heat  and 
water  for  court  house  and  jail"  there  should 
have  been  a  separation  of  the  courthouse  sup- 
plies, light,  and  water,  and  such  as  were  for  the 
]ail. 

(ESd.  Note.— For  other  cases,  see  Gonntiea, 
Dec.  Dig.  {  191.*] 

&  Towns  (t  56*)  —  Taxatiok  —  Pubposbs  of 

IsvT— Disionation. 

There  is  no  law  requiring  that  the  amount 
of  taxes  to  be  raised  for  town  purposes  shall  be 
separately  stated  as  regards  the  purposes :  Rev- 
enue Act  (Hurd's  Rev.  St.  1908,  c.  120)  {  121, 
being  limited  to  county  taxes. 

[Bd.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  {  98 ;   Dec.  Dig.  f  66.*) 

7.  Towns  ({  56*)— Taxation- Inoidbntalb. 

When  contingent  expenses  necessarily  in- 
curred for  the  use  and  benefit  of  a  town  are 
deemed  town  charges,  the  town  meeting  may 
levy  a  tax  for  incidentals. 

[Ed.  Note. — For  other  cases,  see  Towns,  Cent 
Dig.  f  98;   Dec.  Dig.  |  56.*] 

8.  MtlNIOrPAI,  C0BP0BATI0N8   (|  969*)— TAXA- 
TION—PuBPOSXS  or  LiBVT— Desionation. 

The  term  "miscellaneous  purposes"  is  not  a 
sufficient  designation  of  the  purposes  for  which 
an  item  of  tax  is  to  be  used,  within  Hurd's 
Rer.  St  1908,  c.  24,  t  HI.  relative  to  levy  of 
d^  taxes,  providing  that  the  city  council,  after 
ascertaining  the  total  amount  of  appropriations 
for  corporate  purixwes  to  be  collected  from  the 
tax  levy  for  the  year,  shall  by  ordinance  "speci- 
fying in  detail"  the  purposes  for  which  such 
appropriations  are  made,  and  the  sum  appro- 
priated for  each  purpose,  levy  the  amount  so 
ascertained. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  S  969.*] 

Appeal  from  Christian  County  Court; 
James  H.  Morgan,  Judge. 

Proceedings  by  the  People,  on  the  relation 
of  John  B.  George,  against  tlie  Cairo,  Vin- 
cennes  &  Chicago  Railway  Company  to  en- 
force taxes.  From  an  adverse  judgment,  de- 
fendant appeals.  Affirmed  in  part,  and  re- 
versed in  i)art,  and  remanded,  with  direc- 
tions. 

George  B.  GUlespie  (Hamlin,  Gillespie  & 
Fitzgerald  and  Hogan  &  Wallace,  of  conn- 
•el),  for  appellant  R.  O.  Neff,  State's  Atty., 
for  appellee. 


VICKBRS,  J.  The  eonnty  court  of  Cbrl>- 
tlan  county  overmled  appellant's  objecUoni, 
and  entered  Judgment  ftgalnst  its  land  for 
delinquent  county,  town,  and  city  taxes  for 
the  year  1907,  whereupon  appellant  prayed 
an  appeal  to  this  court 

The  total  levy  for  county  purposes  amount- 
ed to  $73,000,  and  objectlius  were  filed  by 
the  appelant  as  to  the  followins  Items}  For 
court  expenses,  bailiffs,  and  jurors,  916rO0O; 
for  supplies  and  r^airs  for  poor  farm  and 
salary  of  warden,  $2,000 ;  for  salary  of  coun- 
ty judge,  mine  Inspector,  janitor,  matron  of 
rest  room,  and  turnkey  of  jail,  $4,000;  for 
printing,  books,  and  stationery,  $i900;  for 
supplies,  light,  heat,  and  water  for  court- 
house and  jail,  $4,000.  It  la  omtended  by  ap- 
pellant that  tiie  above  items  levied  a  lump 
sum  for  more  than  one  puriKwe  without  stat- 
ing the  amount  required  for  each  purpose 
separately,  and  that  therefore  such  levy  is 
not  in  compliance  with  the  provisions  of  sec- 
tion 121  of  the  revenue  law  (Hurd's  Rer.  8t 
1908,  a  120),  which  provides  that  the  county 
board  shall  determine  the  amounts  of  all 
taxes  to  be  raised  for  county  purposes,  and. 
when  for  several  purposes,  the  amount  for 
each  purpose  shall  be  stated  separately.  The 
question  covered  by  this  objection  has  fre- 
quently been  before  this  court,  and  it  has 
been  held  that  a  tax  levy  under  this  section 
Is  illegal  and  void  when  levied  for  several 
purposes  without  stating  the  amount  for  each 
purpose  separately.  Cincinnati,  Indianapolis 
&  Western  Railway  Co.  t.  People,  218  III. 
197,  72  N.  B.  774;  Chicago,  Bnrilngton  ft 
Quincy  Railroad  Co.  t.  People,  213  111.  458, 
72  N.  B.  HOB;  Chicago  &  Bastem  niinoia 
Railroad  Co.  t.  People,  214  111.  23,  78  N.  B. 
310;  Pec^le  t.  Cincinnati,  Indianapolis  A 
Western  Railway  Co.,  224  lU.  523,  79  N.  B. 
667;  People  v.  Cleveland.  Cincinnati,  Chics- 
go  &  St  Louis  Railway  Co..  281  III.  209.  88 
N.  B.  111.  Levies  made  for  "current  ex- 
penses," "county  purposes,"  "county  revenue 
for  payment  of  county  claims  (janitor's  serv- 
ices, supplies,  repairs,  improvements,  and  cur- 
rent expenses),  $12,000,"  have  been  by  this 
court  held  illegal  and  void. 

In  the  case  at  bar  the  first  Item  objected 
to  Is  levied  for  "court  expenses,  bailiffs,  and 
jurors,  $16,000."  It  Is  contended  that  this 
levy  is  void  because  not  sufficiently  definite. 
The  provision  of  section  121  of  the  revenue 
law  requiring  the  county  board  to  state  sep- 
arately the  several  purposes  for  which  coun- 
ty taxes  are  levied  should  have  a  reasonable 
construction.  The  first  case  that  came  be- 
fore this  court  involving  this  section  of  the 
statute  was  the  case  of  Chicago,  Burling- 
ton &  Quincy  Railroad  Ca  v.  People,  supra. 
The  levy  in  that  case  was  the  full  amount 
produced  by  a  75-cent  levy  upon  the  $100 
valuation  of  all  the  property  within  Adams 
county.  This  levy  was  made  under  an  order 
of  the  board  ot  supervisors  "for  the  expenses 


•Mr  ottor  ( 
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of  the  current  year  for  county  pnrpoaes." 
There  was  no  attempt  to  state  more  definite- 
ly the  purposes  for  which  the  levy  was  made. 
In  disposing  of  that  case  this  court,  on  page 
466  of  213  lU.,  on  page  U07  of  72  N.  E., 
stated:  "We  have  held  In  many  cases  that 
a  grant  of  power  to  levy  taxes  must  be 
strictly  construed  and  that  the  methods  pre- 
scribed by  the  legislature  must  be  substan- 
tially followed,  and  that  a  failure  to  comply 
with  statutory  requirements  Is  not  a  mere  Ir- 
regularity but  is  a  fatal  omission,  which  vi- 
tiates the  tax."  There  can  be  no  question  as 
to  the  power  of  the  taxing  officers  who  levied 
this  tax.  The  only  question  is  whether  the 
methods  prescribed  by  the  liCgislature  have 
been  substantially  followed.  Manifestly  it 
was  never  intended  that  taxes  could  not  be 
legally  levied  without  an  itemized  list  of  all 
the  detailed  purposes  for  which  such  tax  was 
to  be  used.  The  object  to  be  accomplished 
by  requiring  the  purposes  for  which  the  tax- 
es are  levied  to  be  separately  stated  Is  to 
give  the  taxpayer  an  opportunity,  if  necessa- 
ry, to  prevent  unjust  and  illegal  levies  and 
assessments.  People  v.  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Co.,  supra. 
County  taxes  are  levied  for  a  number  of  dif- 
ferent purposes,  and  any  levy  which  groups 
these  several  purposes  under  a  general  des- 
ignation, such  as  "current  exx)enseg,"  or 
"county  purposes,"  or  "payment  of  county 
claims,"  cannot  be  sustained,  for  the  reason 
that  In  such  cases  there  is  no  attempt  to 
state  separately  the  different  purposes  for 
which  such  taxes  are  levied.  One  of  the 
purposes  for  which  county  taxes  are  levied 
Is  to  defray  the  expenses  of  the  courts.  This 
is  a  legitimate  county  charge.  When  a  levy 
is  made  for  court  expenses,  the  taxpayer  Is 
afforded  full  Information  In  respect  to  the 
purposes  for  which  the  tax  is  levied.  It  is 
true  that  the  county  board  might  subdivide 
this  purpose  Into  all  of  the  various  items 
that  fall  under  the  designation  of  "court  ex- 
penses." Thus  a  sum  might  be  levied  for 
jury  fees,  another  for  bailiff  fees,  another  for 
stenographer  fees,  another  tor  foreign  ^t- 
ness  fees,  etc.,  but,  after  all,  the  taxpayer 
would  have  no  useful  Information.  All  these 
items  would  still  be  "court  expenses,"  and 
the  taxpayer  could  not  object  to  the  taxes 
because  the  amounts  levied  for  the  different 
items  were  too  small  or  too  large.  It  would 
be  impracticable  for  the  county  board  to  de- 
termine in  advance  the  amount  that  ought 
to  be  levied  for  each  Item.  The  several 
Items  that  enter  into  court  expenses  do  not 
always  maintain  the  same  relation  to  each 
other.  They  vary  very  substantially,  accord- 
ing to  the  character  of  the  business  before 
the  courts,  so  that  any  attempt  to  apportion 
the  court  expenses  In  advance  would  lead  to 
embarrassment  and  confusion.  A  levy  for 
"court  expenses"  is  a  sufficient  compliance 
with  section  121,  supra,  since  It  states  with 
substantial  accuracy  the  purposes  for  which 


the  tax  is  levied.  In  Chicago,  Peoria  &  St. 
Louts  Railway  Co.  v.  People,  22.'}  HI.  463,  80 
N.  E.  205,  this  court  sustained  a  levy  by  the 
city  of  Alton  which  was  levied  for  "water- 
works, $0,700;  light,  $13,000;  police,  $11,000; 
salaries,  $7,000 ;  fire  department,  $0,000,"  lev- 
ied under  a  statute  that  required  the  city 
council  to  levy  taxes  "by  an  ordinance  speci- 
fying, in  detail,  the  purposes  for  which  such 
appropriations  are  made  and  the  sum  or 
amount  appropriated  for  each  purpose,  re- 
spectively." "Court  expenses"  would  seem  to 
be  as  definite  and  certain  as  the  Items  for 
which  the  tax  was  levied  in  the  case  as 
above  dted.  The  objections  of  appellant 
were  properly  overruled  to  this   item. 

The  next  Item  objected  to  was  levied  for 
"printing,  books  end  statl<mery,  $800."  This 
item  was  stated  with  sufficient  certainty,  and 
the  objections  were  properly  overruled. 

The  next  Item  to  which  the  objection  ap- 
plies in  the  county  taxes  was  levied  for  "sui>- 
plies  and  repairs  for  poor  farm  and  salary 
of  warden,  $2,000."  This,  we  think,  is  not 
sufficiently  definite.  The  purposes  for  which 
the  tax  was  levied  in  this  item  should  be 
separated. 

The  next  item  to  which  the  objection  ap- 
plies was  levied  "for  salary  of  county  judge, 
mine  inspector,  janitor,  matron  of  rest  room 
and  turnkey  of  jail,  $4,000."  The  only  ob- 
jection urged  Is  that  these  items  should  be 
separated.  We  do  not  see  what  right  the 
taxpayer  Is  deprived  of  by  this  levy.  In  our 
opinion  this  levy  Is  sufficiently  definite. 

The  next  item  to  which  the  objection  ap- 
plies is  "for  supplies,  light,  beat,  and  water 
for  courthouse  and  Jail,  $4,000."  We  are  al- 
so of  the  opinion  that  there  should  have 
been  a  separation  In  the  levy  of  the  court- 
house supplies,  light,  beat,  and  water  and 
such  as  were  furnished  the  jail. 

Appellant  also  objects  to  the  levy  of  the 
town  tax  of  the  town  of  Pana  upon  the 
ground  that  the  certificate  of  levy  calls  for 
$2,000,  including  an  item  of  $100  for  inci- 
dentals. It  is  Insisted  that  the  classification 
of  incidentals  is  not  sufficiently  definite  to 
designate  a  purpose  for  which  such  tax  was 
levied.  The  record  shows  that  the  tax  was 
levied  at  the  annual  town  meeting  of  the 
town  of  Pana,  and  that  it  was  certified  to 
the  clerk  of  the  county  court  by  the  town 
clerk  on  the  12th  day  of  April,  1907.  Sec- 
tion 8,  art  13,  c.  130,  Kurd's  Rev.  St.  1908, 
provides,  among  other  things,  that  "contin- 
gent expenses  necessarily  incurred  for  the 
use  and  benefit  of  the  town"  shall  be  deemed 
town  charges.  We  are  not  referred  to  any 
provision  of  the  law  which  requires  that  the 
amounts  of  taxes  raised  for  town  purposes 
shall  be  stated  separately.  When  contingent 
expenses  necessarily  Incurred  for  the  use 
and  benefit  of  the  town  are  deemed  town 
charges,  it  is  certainly  not  improper  for  the 
town  meeting  to  levy  a  tax  for  incidentals. 
The  provision  in  section  121  of  the  revenue 
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act  Is  limited  to  tbe  levy  of  ccfonty  taxes. 
There  was  no  error  In  OTermliog  tiie  objeo 
tlons  to  tbls  Item. 

Appellant  objects  to  tbe  Item  In  the  dty 
taxee  of  $2,000,  denominated  "mlscellaneouB 
purposes,"  on  tbe  gromid  tbat  it  Is  not  a 
sufficient  designation  of  tbe  pnrposes  tor 
which  the  tax  is  to  be  used  and  is  therefore 
▼old.  The  proTlsion  of  the  law  with  refer- 
ence to  levying  of  city  taxes  (Hnrd's  Rev. 
St  1908,  c.  24,'  S  111,  p.  329),  reads:  "The 
city  council  •  •  ♦  stiaU  annually  •  •  • 
ascertain  th^  total  amount  of  appropriations 
for  all  corporate  purposes  legally  made  and 
to  be  collected  from  the  tax  levy  of  that 
fiscal  year;  and,  by  an  ordinance  specifying 
In  detail  tbe  purposes  for  which  such  appro- 
priations are  made  aM  the  sum  or  amount 
appropriated  for  each  purpose-  respectively 
■levy  the  amount  so  ascertained  upon  all  the 
property  subject  to  taxation  within  the  <Aty 
or  village  as  the  same  is  assessed  and  equal- 
ized for  state  and  county  purposes  for  the 
current  year."  "Miscellaneous  purposes"  can- 
not be  held  a  statemoit  in  detail  of  the  pur- 
poses for  which  the  tax  was  levied.  In  the 
case  at  bar  there  is  no  appropriation  ordi- 
nance in  the  record,  as  there  was  in  Chicago, 
Peoria  &  St  Louis  Railway  v.  People,  supra, 
to  aid  the  ordinance.  We  are  therefore  of 
the  opinion  that  the  Item  "miscellaneous  pur- 
poses, $2,000,"  is  not  snfllciently  definite  to 
comply  with  the  statute  under  which  It  was 
levied.  The  county  court  erred  In  ovemiUng 
appellant's  objections  to  this  item. 

The  judgment  of  the  counl7  court  of  Chris- 
tian coun^  is  affirmed  In  part  and  reversed 
In  part  and  remanded,  with  directions  to  en- 
ter a  judgment  in  accordance  with  the  views 
herein  expressed. 

Reversed  In  part  and  remanded. 

can  111.  224) 

PEOPLE  «s  rel.  HOLMQUIST,  County  Orf- 

lector,  V.  ILLINOIS  CENT.  R.  CO. 

(Supreme  Court  of  Illinois.    Dec.  16,  1008.) 

1.  Counties    (J    191*)— Taxation— Pcbposks 
OF  Lbvt— Dbsionattow. 

The  statute  providing  that,  when  a  levy  by 
the  county  board  for  county  purposes  is  for 
several  purposes,  the  amount  for  each  pur- 
pose shall  be  stated  separately, '  is  satisfied  by 
an  item  "for  saMriea  county  officers,  deputies 
and  clerks,"  as  It  must  be  assumed  the  item,  is 
for  such  offioeis,  deputies,  and  clerks  as  the 
law  authorizes  to  be  paid  out  of  the  county 
treasury. 

[E>d.  Note.— For  other  eases,  see  Counties,  Dec. 
Dig.  !  191.*] 

2.  CouNTiKs  ({  191*)— Taxation  — Fdbposks 

OF  LEVT— DxaiONATIOW. 

A  designation  by  a  county  board  of  the  pur- 
pose of  an  item  of  a  county  tax  as  "for  inci- 
dentals $1,000"  is  sufficient ;  tbe  amount  being 
small,  in  view  of  the  county  being  large  and 
pojgulous,  of  which  fact  the  court  will  take  ju- 
dicial notice. 

(Ed.  Note.— For  other  cases,  see  Coanties, 
Dec.  Dig.  i  i91.»l 


8.  CoOTrnra  (|  191*)— Taxatboh  — Pcaposra 

OF  LKvy— Desioration. 

Designations  of  the  purposes  of  items  of 
a  county  tax  levy  as  for  "jury  certificates  and 
witness  fees,"  and  for  "printing  and  stationery" 
are  sufficient 

[EM.  Note.— For  other  cases, '  see  Counties, 
Dec  Dig.  {  191»*] 

4.  CouwTiiM  (f  191*)  — Taxahow  — PnaposKS 

OF  Levy— Designation. 

The  designation  of  an  item  of  a  county  tax 
levy  as  "for  pauper  accoants  and  poor  master" 
is  insafficient  The  amount  for  each  should  Im 
stsiarate. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  i  191.*] 

6.  CorNTiES  (§  191*)— Taxation  — PoBFOSBS 

OF  Levy— Designation. 

An  item  for  "courthouse  and  jail**  in  a 
county  tax  levy  without  designating  the  pnr- 
poses for  which  the  amount  is  to  be  used  for  tbe 
courthouse  and  jail,  or  the  (unount  to  be  used 
on  each  building,  is  insufficiently  designated. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec  Dig.  I  191.*] 

Appeal  from  Winnebago  County  Conrt; 
Louis  M.  Reckhow,  Judge. 

Proceeding  by  the  People,  on  the  relation 
of  Holmqulst  county  collector,  against  the 
Illinois  Central  Railroad  Company  to  en- 
force taxes.  From  a  judgment  sustaining 
objections  to  certain  items  of  taxes,  the  Peo- 
ple ai^>eal.  Reversed  In  part  and  remand- 
ed, with  directions. 

'  Harry  B.  North,  State's  Atty.,  fbr  appe- 
lant   R.  E.  Weldi,  for  appellee. 

FARlfER,  J.  This  Is  an  am)eal  from  a 
judgment  of  the  county  conrt  of  Winnebago 
-county  sustaining  objections  to  certain  Items 
of  taxes  levied  against  the  lands  of  appel- 
lee, the  Illinois  Central  Railroad  Company, 
for  county  purposes  for  the  year  1907.  Up- 
on application  being  made  by  the  county  col- 
lector of  said  connty  for  judgment,  appellee 
filed  objections  to  the  county  tax  to  the  ex- 
tent of  $769.64,  being  the  amount  levied  up- 
on objector's  property  for  the  fidiowing 
items:  For  salaries  county  officers,  deimtles, 
and  clerks,  $20,000 ;  for  pauper  accounts  and 
poor  master,  $5,600;  for  almshouse  and  farm, 
$6,600;  for  courthouse  and  jail,  $5,000;  for 
jury  certificates  and  witness  fees,  $8,000;  for 
printing  and  stationery,  $6,000;  for  tn<d- 
dentals,  $1,000.  Tbe  court  sustained  tbe  ob- 
jections to  the  taxes  for  all  of  the  above 
items  exc^t  that  for  "almshouse  and  farm," 
and  overruled  the  objection  to  that  item  and 
entered  a  judgment  against  appellee  for 
$106.96,  the  amount  of  tiie  tax  extended 
against  appellant  under  aald  levy  for  "alms- 
house and  farm."  Frcnn  tbe  Judgment  sus- 
taining the  objedionB  to  the  other  Items  the 
case  is-  brought  to  this  court  by  appeal. 

Questions  similar  In  character  to  those 
here  involved  have  frequently  been  before 
this  court  The  statute  under  which  the 
county  board  gets  ita  authority  for  levying 
taxes   for   county    purposes   provides   that. 
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when  a  leTy  is  made  for  soTeral  pnrpoflu, 
"the  amount  for  each  pnrpoae  shall  be  stated 
separately,"  and  the  <»unty  court  held  that 
the  sums  levied  as  to  which  objections  were 
sustained  were  invalid  for  the  reason  that 
the  purposes  for  which  they  were  levied  were 
not  stated  separately,  as  required  by  stat- 
ute. We  are  of  opinion  the  objections  should 
have  been  overruled  as  to  the  items  "for  sal- 
aries county  oflScers,  deputies  and  clerks, 
$20,000,''  "for  incidentals,  $1,000,"  for  "Jury 
certificates  and  witness  fees,  $3,000,"  and  for 
"printing  and  stationery,  $6,000."  The  tax 
for  "salaries  county  officers,  deputies,  and 
clerks"  we  must  assume  was  levied  for  the 
purpose  of  providing  money  to  make  such 
payments  to  county  officers,  deputies,  and 
clerks  as  the  law  authorizes  to  be  made  out 
of  the  county  treasury,  and  we  are  of  opinion 
the  statute  does  not  require  a  separation  of 
this  item.  In  People  v.  Toledo,  8t  Louis  & 
Western  Railroad  Ck).,  231  111.  498,  83  N.  B. 
113,  we  held  a  levy  for  county  purposes  of 
$6,000  "for  contingent"  was  not  In  compli- 
ance with  the  requirements  of  the  statute. 
In  that  case  the  amount  of  the  levy,  as  will 
be  seen  from  tbe  opinion,  was  an  Important 
element  In  determining  the  invalidity  of  the 
levy.  It  has  never  been  held  that  the  fact 
that  a  levy  was  made  for  "incidentals"  or 
"contingent"  expenses  rendered  the  levy  In- 
valid. In  the  nature  of  things  the  levy  lor 
such  purposes  should  always  be  small,  and 
municipalities  will  not  be  permitted  to  levy 
large  sums  under  such  designation.  It  may 
be  that  the  authorities  are  unable  to  antici- 
pate every  expense  the  county  may  lawfully 
incur  and  provide  taxes  to  meet  It  by  a  par- 
ticular designation  In  tbe  levy,  and  In  our 
oplnicm  It  Is  not  a  violation  of  ttte  statute  to 
levy  small  sums  for  that  purpose.  In  this 
case  the  court  will  take  Judicial  notice  of 
the  fact  that  Winnebago  county  Is  a  large 
and  populous  county,  and  $1,000  is  therefore 
a  small  sum  of  money  when  considered  in 
connection  with  the  wealth  and  entire  popu- 
lation of  the  county.  We  are  also  of  opinion 
the  Items  for  "Jury  certificates  and  witness 
fees"  and  "printing  and  stationery"  was  a 
sufficient  designation  of  the  purirases  for 
which  the  tax  was  levied.  People  v.  Cairo, 
Vincennes  &  Chicago  Railway  Co.,  86  N.  B. 
721. 

As  to  tbe  remaining  items,  we  are  of  opin- 
ion the  county  court  correctly  sustained  the 
objections.  The  statute  makes  it  the  duty  of 
counties  where  the  poor  are  not  supported  by 
towns  to  relieve  and  Bupp<»:t  the  poor  who 
are  lawful  residents,  and  the  board  Is  au- 
thorized to  procure  and  maintain  a  farm 
and  necessary  buildings  to  be  used  In  connec- 
tion with  the  support  of  the  poor.  For  those 
purposes  a  tax  may  be  lawfully  levied.  The 
county  board  is  also  authorized  to  appoint  a 
keeper  of  the  poorhouse  and  fix  his  compen- 
sation therefor,  and  the  money  to  meet  this 


expense  may  be  raised  by  taxation.  One 
item  of  the  levy  in  this  case  was  $5,500  "for 
pauper  accounts  and  poor  master."  The 
amounts  for  each  should  have  been  separate. 
Another  Item  of  $5,000  was  "for  courthouse 
and  Jail."  For  what  purposes  this  amount 
was  to  be  used  for  the  courthouse  and  jail 
does  not  api>ear.  An  item  in  the  levy,  which 
was  not  objected  to,  was  $720  "for  janitor  of 
courthouse,"  so  that  no  part  of  tbe  money 
could  have  been  desired  for  that  purpose. 
Whether  the  money  was  intended  to  be  used 
in  the  repair  of  the  courthouse  or  of  the  Jail, 
or  both,  does  not  appear,  nor  is  it  In  any  way 
indicated  by  the  levy  how  much  of  the  mon- 
ey was  Intended  to  be  used  on  each  of  the 
buildings. 

To  enter  into  a  fuller  discussion  for  tbe 
purpose  of  giving  more  comprehensive  rea- 
sons for  the  views  herein  expressed  would 
be  but  to  repeat  substantially  what  we  have 
said  in  numerous  decisions.  We  refer  to 
Chicago,  Burlington  &  Qubicy  Railroad  Co. 
V.  People,  213  111.  468,  72  N.  B.  1105;  Peo- 
ple Y.  Cleveland,  Cincinnati,  Chicago  &  St 
Louts  RaUway  Co.,  281  IlL  209,  83  N.  B.  lit; 
People  V.  Illinois  Sc  Indiana  Railroad  Co.,  281 
111.  377,  83  N.  B.  118 ;  People  v.  Kankakee  & 
Southwestern  Railroad  Co.,  231  111.  109,  83 
N.  B.  115;  People  v.  Cairo,  Vincennes  & 
Chicago  Railway  Co.,  231  111.  438,  83  N.  B. 
116;  People  v.  Kankakee  &  Seneca  Railroad 
Co.,  231  111.  490,  83  N.  B.  117;  People  v. 
Belleville  ft  Eldorado  Railroad  Co.,  232  III. 
464,  83  N.  B.  950 ;  Cincinnati,  Indianapolis  & 
Western  Railway  Co.  v.  People,  213  111.  197, 
72  N.  B.  774;  People  v.  Cincinnati,  Indian- 
apolis &  Western  Railway  Co.,  224  UL  623, 
70  N.  E.  657. 

We  are  of  opinion  tbe  county  court  erred 
in  sustaining  the  objections  to  the  levy  "for 
salaries  county  officers,  deputies  and  clerks," 
to  the  levy  "for  incidentals,"  to  the  levy  for 
"Jury  certificates  and  witness  fees,"  and  to 
the  levy  for  "printing  and  statloneiy,"  and 
as  to  those  Items  the  Judgment  Is  reversed, 
but  as  to  the  lery  for  the  other  sums  and 
puiposes  mentioned  the  objections  were  prop- 
erly sustained,  and  as  to  them  the  judgment 
win  be  affirmed  and  the  case  will  be  remand- 
ed, with  directions  to  the  county  court  to 
overrule  the  objections  of  the  appellee  to 
tbe  levy  "for  salaries  county  officers,  d^n- 
tles  and  clerks,"  "for  incidentals,"  "Jury  cer- 
tificates and  witness  fees,"  and  for  "printing 
and  stationery." 

Reversed  in  part  and  remanded,  with  di- 
rections. 

(»7  m.  tm 

CROWLBZ  V.  McCAMBRIDOB. 

ALSDURP  v:  SAME. 

(Supreme  Court  of  Illinois.    Dec.  15,  1906.) 

1.  COUBTS  (I  219*)— Appxllaw  JCKISDtCnON 
— FSEEROLDS. 

A  bill   for  partition  was  asiended  to  al- 
lege that  decedent,  through  whom  complainant 
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dahned,  conveyed  to  defendant,  and  that  part  of 
the  price  was  unpaid,  and  prayed  a  money  de- 
cree. The  decree  found  that  the  land  was  con- 
veyed to  defendant,  a  fact  not  controverted  after 
the  amendment,  and  ordered  certain  payments 
between  the  parties.  Held,  that  the  Supreme 
Court  has  no  jurisdiction  of  an  appeal  on  the 
ground  that  a  freehold  is  involved. 

[  Eld.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ii  557-573 ;  Dec.  Dig.  §  219.»] 

2.  Appeal  awd  Ebsob  (8  1033*)  —  Jubisdio- 

TIOW  —  FBEEHOLDS  —   DECISION   IN  APPEL- 
liANT's  FAVOB. 

A  bill  for  partition  was  amended  to  allege 
that  decedent,  through  whom  complainant  claim- 
ed, conveyed  to  defendant,  and  that  part  of  the 
price  was  unpaid,  and  prayed  a  money  decree. 
The  decree  found  that  the  land  was  conveyed  to 
defendant,  a  fact  not  controverted  after  amend- 
ment, and  ordered  certain  payments  between  the 
parties.  Held  that,  even  if  a  freehold  was  in- 
volved, the  Supreme  Court  has  no  jurisdiction 
of  an  appeal  by  defendant,  since,  the  decision 
being  in  bis  favor  as  to  title  to  the  land,  be 
could  not  assign  errors  upon  it,  and  complainant 
has  assigned  no  cross-errors. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EhTor,  Cent.  Dig.  14052;   Dee.  Dig.  i  1033.*] 

Appeal  from  Circuit  Court,  Ornndy  Coun- 
ty:  S.  O.  Stongh,  Judge. 

Bill  by  Marcella  Crowley  and  action  by  J. 
H.  Alsdurf,  admlnietrator,  against  PatrldE 
McCambridge.  From  the  decree,  defendant 
appeals.    Appeal  transferred. 

Appellee,  Marcella  Crowley,  filed  her  bill 
In  the  circuit  court  of  Grundy  county  for 
partition  of  200  acres  of  land,  alleging  that 
She  was  the  owner  of  the  undivided  one- 
fourth  thereof,  and  that  she  derived  title 
thereto  by  inheritance  from  her  grandfather, 
Patrick  Lamb,  who  the  bin  alleged  was  the 
owner  In  fee  of  said  land  at  the  time  of  his 
death.  In  February,  1903.  The  bill  alleged 
that  Patrick  Lamb  left  surviving  him  his 
widow,  Mary  Lamb,  his  two  sons,  Richard  F. 
and  Michael  H.  Lamb,  Florence  and  Loretta 
Issler,  only  children  of  a  deceased  daughter, 
and  complainant,  only  surviving  child  of  an- 
other deceased  daughter,  as  his  only  heirs 
at  law,  and  that  the  land  was  subject  to  cer^ 
tain  Incumbrances  set  out  In  the  bill.  The 
bill  further  alleged  that  In  July,  1902,  before 
his  death,  Patrick  Lamb  entered  into  a  writ- 
ten agreement  with  John  H.  Kane  by  which 
he  agreed  with  said  Kane  to  convey  to  him 
on  the  1st  day  of  March,  1903,  said  lands  for 
the  consideration  of  $20,000,  $1,000  of  which 
was  cash  in  hand  and  the  remaining  $19,000 
to  be  paid  on  March  1, 1903,  but  complainant 
alleged  she  was  unable  to  furnish  the  court 
either  the  original  or  a  copy  of  said  agree- 
ment; that  divers  persons  were  conspiring 
and  confederating  together  to  deprive  com- 
plainant' of  her  ri^ts  in  said  lan^  and  bad 
on  November  23,  1903,  fraudulently  obtained 
and  caused  to  be  filed  for  record  what  pur- 
ported to  be  a  warranty  deed  from  Patrick 
Lamb  and  his  wife  conveying  all  of  said 
'  premises  to  Patrick  McCambridge,  and  had 
also  filed  for  record  what  purported  to  be  a 


mortgage  from  Patrick  McCambridge  to 
Mary  Lamb  to  secure  a  note  for  $4,000.  The 
bill  alleged  these  purported  conveyances 
were  clouds  on  complainant's  title,  and  pray- 
ed that  they  be  so  decreed,  and  that  said 
purported  conveyances  and  the  agreement 
between  Kane  and  Patrick  Lamb  t>e  set  aside 
and  that  the  land  be  partitioned  in  accord- 
ance with  the  rights  of  the  respective  par- 
ties. A  guardian  ad  litem  was  appointed  for 
the  Issler  children,  who  were  minors,  and  he 
filed  the  usual  formal  answer,  neither  ad- 
mitting nor  denying  the  allegations  of  the 
bill,  but  praying  that  strict  proof  be  required. 
Patrick  McCambridge,  Jolin  H.  Kane,  and 
Patrick  Welsh,  a  tenant  on  the  premises,  fil- 
ed a  joint  and  several  answer  denying  that 
Patrick  Lamb  owned  the  lands  at  the  time  of 
his  death,  and  averring  that  July  9,  1902, 
said  Patrick  Lamb  and  his  wife  entered  into 
a  written  agreement  with  respondent  Kane 
for  the  sale  of  said  lands  to  him  for  $20,000, 
which  written  agreement  is  set  out  in  full 
as  a  part  of  the  answer.  By  the  terms  of 
said  agreement  Kane  was  to  pay  $1,000  cash, 
the  receipt  of  which  is  acknowledged,  as- 
sume payment  of  a  $5,000  mortgage,  and  a 
$1,000  mortgage,  give  a  second  mortgage  on 
the  premises  to  secure  $4,000,  and  pay  the 
remaining  $9,000  In  cash  March  1.  1903,  at 
tvhich  time  a  deed  conveying  the  premises 
would  be  delivered  to  him.  The  answer 
avers  that  Kane  paid  the  $1,000  In  cash, 
and  on  October  30, 1902,  with  the  advice  and 
consent  of  Patrick  Lamb  and  his  wife,  as- 
signed said  agreement  to  Patrick  McCam- 
bridge for  the  consideration  of  $800,  which 
was  then  paid,  and  on  the  same  date  said 
Lambs  signed,  sealed,  and  delivered  the  war- 
ranty deed  for  said  premises  to  Patrick  Mc- 
Cambridge. and  then  and  there  said  Patrick 
Lamb,  and  his  wife  made  said  Kane  their 
agent  to  deliver  the  said  deed  to  said  Mc- 
Cambridge, and  then  and  there  authorized 
and  empowered  said  Kane  to  receive  the 
consideration  for  It ;  that  said  Patrick  Lamb 
and  wife  authorized  and  empowered  said 
Kane  to  hold  said  deed  in  escrow  until  the 
1st  day  of  March,  1903,  and  then  deliver  it 
to  said  McCambridge,  all  of  which  was  al- 
so agreed  to  by  him.  The  answer  further 
avers  that  Patrick  McCambridge  received  the 
deed  from  Kane  March  2,  1903,  and  on  said 
date  paid  the  full  consideration  therefor  in 
accordance  with  the  terms  of  said  written 
agreement,  and  became  thereby  the  owner  of 
the  said  premises  in  fee  simple,  subject  to 
the  mortgage  liens,  and  entered  Into  posses- 
sion thereof.  Mary  Lamb,  the  widow,  died 
December  10,  1903.  On  the  26th  of  June. 
1905,  J.  H.  Alsdurf  was  on  petition  of  Mary 
Crowley,  appellee,  appointed  administrator 
of  the  estate  of  Patrick  Lamb.  In  Septem- 
t>er  following  said  administrator  brought  an 
action  of  assumpsit  against  Patrick  McCam- 
bridge to  recover  $13,000  alleged  to  be  the 


•For  otber  cues  M«  um«  topio  and  section  NUMBER  In  Dec  *  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 


Digitized  by 


Google 


IlL) 


OROWLEY  y.  MoOAMBRIDaS. 


727 


balance  due  on  the  pnrcbase  price  of  said 
lands.  To  this  action  the  defendant  pleaded 
the  general  Issue. 

In  September,  1906,  Patrick  McCambrldge 
filed  a  cross-bill  In  the  partition  suit  The 
croBs-blll  recites.  In  substance,  the  answer  to 
the  original  bill,  and  sets  np  the  appoint- 
ment of  an  administrator  of  Patrick  Iiamb's 
estate,  the  bringing  of  the  action  of  assump- 
sit, and  alleges  that  the  action  of  assumpsit 
Involves  the  same  subject-matter  Involved  In 
the  chancery  suit;  that  the  cross-complain- 
ant Is  vexed  and  annoyed  by  a  multiplicity 
of  suits  Involving  the  purchase  of  said  real 
estate,  brought  for  the  purpose  of  annoying 
blm  and  to  cause  him  to  spend  large  sums 
of  money  defending  said  suits,  to  deprive 
him  of  the  use  and  enjoyment  of  his  land, 
and  to  d^redate  its  value.  The  cross-bill 
further  alleges  on  Information  and  belief, 
'  that  in  February,  1903,  Patrick  Lamb  made 
and  d^ivered  to  Kane  a  statement  in  writing 
designating  the  manner  in  which  the  pro- 
ceeds of  his  real  estate  should  be  distribut- 
ed among  his  heirs ;  that  Kane  delivered  the 
deed  for  said  premises  to  Richard  F.  Lamb 
to  he  delivered  to  cross-complainant,  and  at 
the  same  time  delivered  to  said  Richard  F. 
Lamb  the  statement  in  writing  of  Patrick 
Lamb  directing  the  manner  of  the  dlstriba- 
tion  of  the  proceeds  among  his  heirs;  that 
the  cross-complainant  Is  informed  and  be- 
lieves that  Richard  F.  Lamb,  after  receiving 
the  money  arising  from  the  sale  of  the  land, 
distributed  it  among  the  heirs  of  Patrick 
Lamb  according  to  his  directions,  and  that 
an  of  said  heirs  had  received  their  full 
shares  except  Marcella  Crowley,  complain- 
ant in  the  original  bill,  and  that  ahe  refus- 
ed to  accept  her  share,  although  said  Richard 
F.  Lamb  is,  and  always  since  March  2,  1903, 
has  been,  able,  ready,  and  willing  to  pay  her. 
The  cross-bill  prays  that  the  administrator 
of  the  estate  of  Patrick  Lamb  be  enjoined 
from  further  prosecuting  the  action  of  as- 
sumpsit; that  the  court  determine  that  the 
agreement  between  Patrick  Lamb  and  Kane 
for  the  sale  of  said  real  estate,  and  the  as- 
signment thereof  by  Kane  to  cross-complain- 
ant, were  fair  and  legal ;  that  the  deed  from 
Patrick  Lamb  to  cross-complainant  was  le- 
gally executed  and  delivered  to  him;  and 
that  be  is  the  owner  in  fee  simple  thereof, 
subject  to  certain  mortgage  liens. 

In  April,  1908,  complainant,  by  leave  of 
court,  amended  her  original  bill.  The  amend- 
ment alleged  that  complainant  was  informed, 
and  now  believes,  that  Patrick  Lamb  con- 
veyed the  lands  described  in  her  bill  to  Pat- 
rick McCambridge  October  80,  1902,  and  that 
at  the  time  of  the  death  of  Patrick  Lamb 
there  was  dne  him  from  Patrick  McCam- 
bridge $18,000;  that  the  defendants  Patrick 
McCambrldge,  Michael  H.  Iiamb,  Richard  F. 
Lamb,  and  others  to  complainant  unknown, 
had  conspired  and  confederated  together  for 
the  purpose  of  defrauding  her  and  the  two 


Issler  Children  out  of  their  several  portions 
of  said  money,  which  the  said  defendants,  or 
some  of  them,  held  and  had  so  held  since 
March  3,  1903,  and  refused  to  pay  over  to 
the  persons  to  whom  it  belonged  or  to  the 
administrator  of  the  estate  of  said  Patrick 
Lamb.  To  this  amendment  a  prayer  was 
added  that,  in  the  event  the  court  found  the 
title  was  transferred  from  Patrick  Lamb  to 
McCambridge,  a  decree  be  entered  directing 
McCambridge,  Michael  H.  Lamb,  and  Rich- 
ard F.  Lamb  to  pay,  to  the  administrator  of 
the  estate  of  Patrick  Lamb  the  indebtedness 
owed  by  them  to  said  estate  as  unpaid  bal- 
ance of  the  purchase  price  of  said  land. 

Issues  were  Joined  on  the  pleadings,  and 
at  the  request  of  the  respective  parties  there- 
to an  order  was  entered  that  the  assumpsit 
suit  be  consolidated  with  the  chancery  case, 
and  they  were  thereafter  tried  together  by 
the  court.  The  court  found  that  the  deed 
from  Patrick  Lamb  and  wife  to  Patrick  Mc- 
Cambrldge was  delivered  to  him  and  vested 
in  him  the  fee-simple  title,  subject  to  a  mort- 
gage for  $5,000  to  Julia  Ray;  that  payment 
of  the  balance  of  the  consideration  for  said 
conveyance  ($19,000)  was  to  be  made  by  Mc- 
Cambridge assuming  the  mortgage  of  $5,000 
to  Julia  Ray,  a  mortgage  of  $1,000  on  said 
premises  to  said  Patrick  McCambridge,  and 
by  giving  a  mortgage  to  Patrick  I/amb  to 
secure  $4,000,  the  balance  of  $9,000  to  be 
paid  in  cash  on  March  1,  1903.  The  decree 
further  found  that  Patrick  Lamb  died  Feb- 
ruary 10,  1903,  before  the  deed  was  deliver- 
ed by  Kane  to  McCambridge,  and  before  all 
the  balance  of  the  purchase  money  had  been 
paid.  The  decree  further  found  that  on 
March  3,  1903,  McCambridge  paid  the  bal- 
ance due  on  the  purchase  money  ($9,219.11) 
to  Richard  F.  and  Michael  H.  Lamb,  $4,000  of 
which  was  paid  by  giving  a  note  for  that 
amount  secured  by  mortgage  on  the  land, 
but  that  said  payment  did  not  discharge  bis 
liability  to  the  estate  of  Patrick  Lamb  except 
in  so  far  as  it  paid  Richard  F.  Lamb  and 
Michael  H.  Lamb  the  amounts  that  would 
be  due  them  on  their  distributive  shares  of 
their  father's  estate  after  the  payment  of  the 
debts  against  it  and  costs  of  administration. 
The  decree  found  that  Richard  F.  Lamb  was 
Indebted  to  tbe  estate  in  the  sum  of  $6,039.50 
and  Michael  H.  Lamb  in  the  sum  of  $1,000; 
that  the  net  value  of  Patrick  Lamb's  es- 
tate at  the  time  of  his  death,  made  np  of 
amounts  due  from  McCambrldge  and  Rich- 
ard F.  Lamb  and  Michael  H.  Lamb,  was 
$16,258.61,  making  the  shares  of  Richard  F. 
Lamb  and  Michael  H.  Lamb  and  appellee, 
Marcella  Crowley,  $4,064.65,  and  the  Issler 
children  each  one-half  that  amount  The  de- 
cree further  found  that  the  Indebtedness  of 
Richard  F.  Lamb  to  his  father's  estate  ex- 
ceeded hlB  Inheritable  share  $1,974.85.  Rich- 
ard F.  Lamb  was  ordered  by  tbe  decree  to 
pay  the  administrator,  for  the  use  of  Marcel- 
la Crowley  and  the  Issler  children,  $1,246.61. 
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Patrick  UcCambrldge  wu  ordered  to  pay 
|9,616.82i  and  ezecntlon  was  awarded  tbe 
administrator  for  tbe  collection  o(  eadt  of 
said  Bums  so  ordered  paid,  and  It  was  far- 
there  ordered  tbat  upon  the  payment  by  Mc- 
Cambrldge  to  the  administrator  of  the  said 
sum  80  ordered  to  be  paid  the  aBsmupalt 
suit  be  dismissed.  It  was  also  ordered  and 
adjudged  that  Patrick  McCambrldge  have 
and  recover  from  Kichard  F.  Lamb  and  Mich- 
ael H.  Lamb  the  said  sun  of  $9,616.62. 

A.  C.  Norton  and  J.  W.  Rausch,  for  appel- 
lant Cornelius  Reardon  and  O.  F.  Hanson, 
for  appellees. 

FARMER,  J.  (after  stating  the  facts  as 
above).  Patrick  McCambrldge  has  appealed 
direct  to  this  court,  and  asks  a  reversal  of 
the  decree.  The  decree  recites  how  the 
amonnts  ordered  paid  by  Richard  F.  Lamb 
and  appellant  are  arrived  at,  but,  as  the  cor- 
rectness of  this  decree  cannot  be  determined 
by  this  court  upon  this  appeal,  we  have  not 
deemed  It  necessary  to  set  out  that  portion 
of  It  Originally  the  pleadings  involved  a 
freehold,  but  the  amendment  made  by  the  ap- 
pellee to  her  original  bill  and  her  amended 
prayer  eliminated  any  freehold  question  by 
conceding  the  dalm  of  appellant  that  Patrick 
Lamb  had  conveyed  to  him  the  premises  de- 
scribed in  the  bill,  and  claiming  that  $13,000 
of  the  purchase  money  was  still  unpaid,  and 
praying  a  money  decree.  It  is  true  the  de- 
cree finds  that  the  deed  from  Patrick  Lamb 
and  wife  was  delivered  to  and  vested  title  to 
the  lands  in  appellant,  but  that  was  in  ac- 
cordance with  the  claims  of  the  parties  by 
their  pleadings  after  the  amendment  was 
filed  and  was  not  really  a  controverted  ques- 
tion. But,  if  it  were,  the  decision  of  the  court 
was  In  favor  of  appellant,  and  he  has  not 
assigned,  and  could  not  assign,  errors  upon 
a  finding  and  decree  In  his  own  favor  and  ap- 
pellee has  assigned  no  cross-errors.  The  de- 
cree Is  essentially  one  for  the  payment  ot 
money  only,  and  not  a  single  one  of  the  32 
errors  assigned  by  appellant  raises  any  ques- 
tion that  authorizes  this  court  to  take  Juris- 
diction of  the  appeal. 

The  appeal  should  have  been  prosecuted  to 
the  Appellate  Court  for  the  Second  District, 
and  it  will  therefore  be  transferred  to  said 
court 

Appeal  transferred. 


<zn  111.  11^  . , 
OOMMBBCIAL  LOAN  &  TRUST  Ca  t. 
MALLERS. 

(Snpreme  Cbnrt  of  Illinois.    Dee.  15,  1908.) 

1.  Appkai.  and  Ebbqb  (<  1094*)— Review- 
Decisions  OF  InTEBUSDIATK  COUBTS— QUES- 
TIONS or  Pact. 

A   finding   by   die   Appellate   Ooart  on   a 

CMitroTerted  Qusstlon  of  fact,  such  as  nonpay- 


ment of  a  note,  cannot  be  reviewed  on  farther 
appeal  to  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  4322-1352;    Dec  Dig.  » 

2.  Appeai,  AND  Ebxob  (8  711*)— Review— De- 
cisions or  INTEBMEDIATE  COUBTS— QtlKS- 
TIONS    CONSIDEBED — ScOPB    OF    INQUIBT. 

The  question  whether  a  certain  transaction 
constitutes  an  extension  of  time  so  as  to  re- 
lease a  goanmtor,  thongh  considered  in  the  trial 
court  and  in  the  Appellate  Court,  is  not  pre- 
sented by  the  record  in  the  absence  of  a  plea 
setting  up  such  defe&se,  and  cannot  be  raised  on 
appeal  to  the  Supreme  Court; 

[E^  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  {  2950;   Dec.  Dig.  |  711.*] 

3.  Appeai;  and  Bbbob  ((  1082*)— RsvtEW— 
Decisions  or  Intebmkdiatb  Coubtb— Cbosb- 

ASBIONMENTS. 

Where  appellant  In  the  Snpreme  Court  was 
appellee  in  tfie  Appellate  Court,  but  failed  there 
to  aasij^  cross-error  on  '  a  ruling  of  the  trial 
court.  It  is  not  reviewable  on  appeal  to  the  Sa> 
preme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4281 ;   Dec.  Dig.  {  1082.*] 

Appeal  from  Appellate  Court  First  District; 
on  Appeal  from  Circuit  Court,  Cook  County; 
C.  M.  Walker,  Judge. 

Action  by  the  Commercial  Loan  &  Trust 
Company  against  John  B.  Mailers.  Frmn  a 
Judgment  of  the  Appellate  Court  reversing  a 
Judgment  for  defendant,  he  appeals.  Af- 
firmed. 

The  appellee,  the  Gotnmerclal  Loan  &  Trust 
Company,  was  the  owner  of  a  promissory  note 
for  $2,600  executed  by  the  American  Fire  Ex- 
tinguisher Company  and  l>earing  the  Indorse- 
ment  of  appellant  guaranteeing  its  paymait 
This  note  matured  Augnst  9,  1896,  and  was 
then  renewed  by  the  maker  glvlng^  a  new  nota 
for  the  same  amount  doe  in  90  days,  bearins 
an  indorsement  gaarant«elng  Its  payment,  to 
which  the  name  of  appelant  was  signed  bf 
Edward  B.  Mailers.  Edward  B.  Mailers  was 
the  son  of  the  appellant  and  the  treasora  of 
the  American  Fire  E2xtlngulsher  Company. 
It  Is  claimed  that  he  was  not  authorized  to 
execute  the  guaranty.  The  American  Eire 
Extinguisher  Company  kept  a  bank  account 
with  the  appellee  and  had  a  balance  due  it 
on  August  9,  1895,  of  $664.86.  The  proceeds 
of  the  renewal  note,  after  deducting  the  in- 
terest until  its  maturity  ($2,462.50),  w»e  cred- 
ited to  this. account,  a  check  was  drawn  on  it 
in  favor  of  aiw^aqt  for  $3,02&43,  the  origi- 
nal $2,600  note  was  canceled  and  surrendered, 
and  the  remainder  of  the  check  was  applied 
to  the  payment  of  other  items  of  indebtedness 
from  the  appellant  to  appellee.  The  renewal 
note  remaining  unpaid  after  maturity,  appel- 
lee began  an  action  of  assumpsit  against  ap- 
pellant In  the  circuit  court  of  (3ook  county, 
declaring  In  one  count  upon  tho  guaranty  of 
the  first  note.  In  another  upon  the  guaranty 
of  the  second  aote^  and  filing  also  the  common 
counts.  The  a^^teUant  filed  pleas  of  the  gen- 
eral issue,  denial  of  the  execution  of  the  guar- 
antiee and  •  payment  of  the  first  note.    On  a 
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trial  wlthont  a  Joiy  the  court  rendered  jadg^ 
ment  In  favor  of  the  appeHaint  The  Appellate 
Court  has  rereraed  tbla  jadgment  and  render- 
ed jodgment  against  appellant  for  the  amount 
of  tiw  note,  with  Interest  To  reverse  the 
Judgment  of  the  'Appellate  Court  ttie  ai^el- 
lant  prosecutes  an  appeal  to  this  court. 

Thurman,  Stafford  &  Hume,  for  appellant. 
Horace  G.  Stone  and  Ira  C.  Wood,  for  appel- 
lee. 

DUNN,  7.  (after  stating  the  facts  as  above). 
The  appellant's  claims  are  (1)  that  the  giving 
of  the  check  and  the  cancellation  and  sntreti- 
der  of  the  old  note  at  the  time  the  renewal 
note  was  discounted  amounted  to  a  payment 
of  the  old  note;  (2)  that  the  taking  of  $37.60 
interest  in  advance  at  the  time  of  the  renewal 
constituted  an  extension  of  time  of  payment 
and  released  appellant,  the  surety;  (8)  that 
the  surrender  of  the  note,  stamped  "Pald«" 
enabled  the  maker  to  present  It  to  appellant, 
a  surety,  and  thereby  procure  the  surrender  of 
collateral  securities  held  for  his  indemnity.    ' 

Ab  to  the  first  claim,  the  Appellate  Court 
has  made  a  special  finding  that  nothing  baa 
been  paid  on  either  of  the  notes,  and  that 
quentlon  of  fact  la  not  open  to  review  in  this 
court.  Becker  v.  IlDnols  Ceatral  Railroad 
Co.,  231  ni.  674,  88  N.  B.  406. 

As  to  the  second  claim,  there  was  no  i>Iea 
setting  up  such  extSDSlen  of  time,  and  the 
question  here  sought  to  be  raised,  if  consider- 
ed in  the  courts  below,  Is  not  presented  by 
the  record. 

As  to  the  third  claim,  there  was  no  plea 
setting  up  sudi  defense,  and  the  trial  court 
rightly  held,  at  appellee's  request,  that  under 
the  pleadings  appellant  could  not-  avail  him- 
self of  that  claim.  No  cross-error  was  as- 
signed In  the  Appellate  Court  on  tbla  holding 
and  It  is  not  now  open  to  review. 

The  Judgment  of  the  Aivellate  Court  is 
aSInned. 

Judgment  affirmed. 

<237  III.  254) 

WILLIAMS  V.  MORRIS  et'  al. 

(Supreme  Court  of  Illinois.    Dec  15,  1908.) 

1.  Venux  ({  22*)— PaivrLcoE  or  CoomranD- 

ANT— EFTKCT  of  DISMISSAI.. 

Practice  Act,  J  2  (Starr  &  C.  Ann.  St. 
1896,  c.  110,  par.  2),  authorizes  plaintiff  to  sue 
two  or  mors  defendants  in  the  county  where 
either  resides,  and  to  have  his  writ  directed  to 
any  county  where  the  other  defendants  may  be 
found,  provided  that,  if  no  verdict  is  found  or 
judgment  rendered  against  the  resideat  defend- 
ant. Judgment  shall  not  be  rendered  aniinst  the 
nonresidents,  unless  they  appear  and  defend. 
Held,  that  where,  in  an  action  against  a  corpo- 
ration, an  individual,  and  a  firm,  the  members 
of  which  resided  and  were  served  in  another 
county,  and  who  appeared  and  defended,  it  was 
not  shown  that  the  firm  was  joined  with  the 
resident  defendants  solely  for  the  purpose  of 
obtaining  Jurisdiction  and  with  the  view  of  later 
d>aiissing  as  to  the  resident  defendants,  that 
a  verdict  was  returned  for  the  individual  defend- 
ant, and  plaintiff  dismissed  as  to  the  cori>ora- 


don,  did  not  entitle  the  partners  to  wlthdihw 
their  plea  of  not  guilty,  and  to  plead  to  the  ja- 
risdiction. 

LEd.  Note.— For  other  cases,  see  Venue,  Cent.! 
Dig:  {  37 ;   Dec  Dig.  %  22.»] 

2.  Mastkb  and  Servant  (f  216*)— Master's 

LlABILITT     FOB     IhJUBX'    TO     SJIBVANX— AS- 

snuFTioN  OF  Risk. 

Defendants  were  endeavoring  to  raise  the 
floor  of  an  ice  chamber  situated  above  the  cool- 
ine  room  in  their  building,  and  directed  plain- 
tifi,  a  common  laborer,  uniaaiiliar  with  the  con- 
struction of  the  chamber,  and  with  no  connec- 
tion with  the  repairs  and  no  knowledge  of  the 
way  in  which  the  floor  was  being  raised,  to  re- 
move dgbrisand  meat  oat  of  the  way  of  the 
men  making  the  repairs  under  the  direction  of 
defendant's  vice  principal.  The  jacks  used  in 
raising  the  floor  buckled,  and  one  of  them  fell 
against  an  upright  post  which  had  supported 
tho  timber*  beneath  the  ice  chamber,  but  which 
had  l}een  released,  and  knodced  it. out  of  posi- 
tion, whereupon  the  floor  and  ice  fell,  injuring 
plaintiff.  Held,  that  plaintiff  did  not  assume  the 
risk  of  injury  through  the  negligence  of  the'  men 
making  the  repairs. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  216.*] 

3.  Master  and  Servant  ({  196*)— Master's 
LiABiLrrv  FOR  Injuries  to  Servants— Fkl- 

"i,ow  Servants. 

Plaintiff  was  not  a  fellow  servant  of  the 
employte  making  the  repairs. 

(Ed.  Note.— For .  other  cases,  see  Master  and 
Servant,  Dec.  pig.  {  196.*] 

4.  Master  and  Servant  ({  205*)— Master's 
Liability  rok  Injuries  to  Servant— Risks 
AssuuEo  BT  Servant. 

A  servant  assumes  only  the  usual  and  ordi- 
nary risks  of  his  onployment,  and  not  eztiaor- 
dlnai^  hazards  arising  from  the  negligence  of 
the  vice-principal  of  the  master,  of  whicn  he  has 
no  notice  and  from  which  he  has  no  reasonable 
grounds  to  fear  danger  or  <w>0TtBnit7  to  pro- 
tect himself 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.   Dig.  ||  547-549;    Dec.  Dig.  { 

5.  Evidence  ({  472*)— Opinion  Bvidencs— 
'  Matters  in  Issue— Due  Cabs. 

The  floor  beneath  an  ice  chamber  in  defend- 
ant's building,  containing  about  100  tons  of  ice, 
settled,  and  defendant's  vice  principal  was  at- 
tempting with  a  crew  of  men  to  raise  it  by 
means  of  timbers  and  jacks.  The  floor  was  rais- 
ed clear  of  one  of  the  upright  pennaneat  tim- 
bers supporting  it,  when  the  jacks  buckled,  and 
one  of  them  fell  against  the  timber^  knocking  it 
over,  and  the  floor  and  ice  fell  on  plaintiff,  an 
employe,  who  was  removing  meat  and  debris 
from  the  room  beneath  the  chamber.  Held,  in 
an  action  for  the  injuries,  that  opinion  evidence 
that  the  attempt  to  raise  the  floor  without 
blocking  up  the  timbers  beneath  it,  so  that,  if 
tlie  jacks  buckled,  the  floor  would  not  fall,  was 
a  negligent  and  careless  wav  of  doing  the  work, 
was  admissible  in  view  of  the  diflScult  nature  of 
the  undertaking. 

tEd.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  S  2186;  Dec  Dig.  |  472.*] 

6.  APPEAI.  AND  Error  (S  1050*)— Habicucbs 
Bbrob— .Admission  of  Evidkhce. 

The  admission  of  the  evidence,  if  erroneous, 
was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  4163-4160;    Dec.  Dig.  | 

Error  to  Appellate  (Jourt,  Third  District, 
on  Appeal  from  Circuit  Court,  Macon  Coun- 
ty ;   William  C.  Johns,  Judge. 


•For  otber  cases  see  soms  topie  and  section  NUMBER  ta.  Dec.  *  Am.  Digs.  U07  to  data.  *  aspmtsr  Indezu 
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Action  by  Charlea  H.  WIlUamB  against 
In  Morris  and  others.  A  Judgment  for 
plaintiff  was  affirmed  by  the  Appellate  Court 
for  the  Third  District,  and  defendants  bring 
error.    Affirmed. 

This  was  an  action  on  the  case  commenced 
in  the  circuit  court  of  Macon  county  by  the 
defendant  in  error  to  recover  damages  for  a 
personal  Injury.  The  action  was  commenced 
against  Morris  &  Co.,  a  corporation  (herein- 
after called  the  corporation),  Nelson  Morris, 
Ira  Morris,  and  Edward  Morris,  partners  do- 
ing business  under  the  firm  name  of  Nelson 
Morris  &  Co.  (hereinafter  called  the  partner- 
ship), and  one  Hal  W.  Pybum,  the  local  man- 
ager of  the  partnership.  The  case  was  tried 
upon  an  amended  declaration,  which  contain- 
ed six  counts,  to  which  declaration  the  cor- 
poration and  the  partnership  filed  a  Joint 
and  Pybnm  a  several  plea  of  not  guilty,  and 
upon  a  trial  the  Jury  returned  a  verdict  of 
not  guilty  as  to  Pybum  and  a  verdict  in  fa- 
vor of  the  defendant  in  error  for  the  sum  of 
$2,500  against  the  corporation  and  the  part- 
nership. Motions  for  a  new  trial  were  made 
by  the  corporation  and  the  partnership, 
whereupon  the  defendant  In  error  dismissed 
as  to  the  corporation,  and  thereupon  the 
court  overruled  the  motion  for  a  new  trial 
as  to  the  partnership,  and  rendered  Judg- 
ment upon  the  verdict  in  favor  of  defendant 
In  error,  from  which  Judgment  an  appeal  was 
prosecuted  to  the  Appellate  Court  for  the 
Third  District  by  the  partnership,  where 
the  Judgment  of  the  circuit  court  was  affirm- 
ed, and.  Nelson  Morris  having  died,  Ira  Mor- 
ris and  Edward  Morris,  as  surviving  part- 
ners, have  sued  out  a  writ  of  error  from 
this  court  to  review  the  Judgment  of  the  Ap- 
pellate Court 

l%e  evidence  introduced  by  the  defendant 
In  error  fairly  tended  to  prove  that  the  part- 
nership was  engaged  in  the  wholesale  meat 
business  U>  a  portion  of  a  building  In  De- 
catnr  which  the  partnership  had  built  upon 
ground  leased  by  It  from  one  Thatcher; 
that  the  building  was  28  feet  wide  and  ISO 
feet  long,  the  front  80  feet  of  the  building 
being  occupied  by  the  partnership  and  the 
rear  TO  feet  of  the  building  by  the  cor- 
poration, which  was  engaged  in  the  poultry 
business.  The  building  was  two  stories 
high,  the  center  portion  of  the  first  story  of 
which 'was  used  by  the  corporation  and  the 
partnership  as  cooling  rooms,  and  Immediate- 
ly above  the  cooling  rooms  was  situated  an 
ice  chamber,  which  had  stored  therein  about 
100  tons  of  ice.  The  floor  beneath  the  Ice 
chamber  had  settled  and  the  water  from  the 
melting  Ice  had  run  Into  the  lower  story  and 
caused  the  floor  and  walla  to  decay.  The 
partnership  was  engaged  in  making  repairs 
beneath  the  Ice  chamber,  the  work  being  car- 
ried on  under  the  direction  of  one  Ferguson, 
who  was  the  vice  principal  of  the  partner- 
ship. The  defendant  In  error  was  a  common 
laborer,  and  had  been  In  the  employ  of  the 
corporation  for  some  time.    On  the  morning 


of  the  accident,  he  was  directed  by  his  fore- 
man to  go  to  the  poction  of  the  building  oc- 
cupied by  the  partnership  and  assist  in  the 
work  going  on  In  the  first  story  of  the  part 
of  the  building  occupied  by  the  partnership ; 
It  being  understood  that  he  would  be  paid  for 
his  work  by  the  partnership.  He  was  en- 
gaged In  carrying  out  from  that  portion  of 
the  building  loose  boards  which  the  workmen 
had  removed  from  the  floor  of  the  building 
and  In  removing  meat  stored  In  that  part  of 
the  building.  The  floor  of  the  ice  chamber 
was  supported  by  heavy  timbers  which  ran 
crosswise  of  the  building,  the  center  ends  of 
which  rested  upon  a  similar  timber  situated 
Immediately  beneath  and  running  in  the 
same  direction  as  said  timbers,  the  center  of 
which  rested  upon  an  upright  post  which 
stood  upon  a  timber  which  was  placed  upon 
concrete  pillars.  The  post  which  acted  as  a 
support  for  said  cross-timbers  had  settled, 
and  the  workmen,  under  the  direction  of 
Ferguson,  with  Jaclucrews  were  attempting 
to  raise  the  floor  to  Its  original  position. 
This  was  done  by  cribbing  up  from  the  ground 
floor,  with  timbers,  for  a  foot  or  two,  and 
then  placing  the  Jacto  upon  the  cribbing  be- 
neath posts  which  extended  from  the  Jacks, 
four  in  number,  up  to  the  timber  upon  which 
the  center  ends  of  the  cross-beams  beneath 
the  ice  chamber  rested.  The  floor  beneath 
the  Ice  chamber  was  sufficiently  sprung,  by 
turning  the  Jack  screws,  to  raise  the  wedght 
from  the  upright  post  which  supported  the 
timbers  beneath  the  Ice  chamber,  which 
threw  all  the  weight  of  the  Ice  In  the  cham- 
ber upon  the  Jacks,  when  they  "buckled," 
and  one  of  them  fell  over  against  the  up- 
right post  which  had  been  released,  Imoddng 
it  out  of  position,  when  the  ice  chamber  col- 
lapsed and  the  floor  and  Ice  fell,  and  defend- 
ant in  error  was  caught  beneath  the  falling 
Ice  and  in  the  debris,  and  severely  injured. 

Le  Forgee  &  Vail,  for  plalntifTs  in  error. 
John  R.  Fitzgerald,  for  defendant  in  error. 

HAND,  J.  (after  stating  the  facta  as  above). 
After  the  Jury  returned  a  verdict  in  favor 
of  Pybum  and  the  defendant  in  error  had 
dismissed  as  to  the  corporation,  both  of 
whom  had  been  served  with  process  In  Ma- 
con county,  Nelson  Morris,  Ira  Morris,  and 
Edward  Morris,  who  composed  the  partner- 
ship and  all  of  whom  resided  In  and  had 
been  served  with  process  in  Cook  county, 
asked  leave  to  withdraw  their  plea  of  not 
guilty,  and  that  they  be  allowed  to  file  a 
plea  in  abatement  to  the  Jurisdiction  of  the 
court  on  the  ground  that  they  were  not  resi- 
dents of  Macon  county  and  had  not  been 
served  In  that  county.  The  court  overruled 
their  motion,  and  the  flrst  reason  urged  in 
this  court  as  a  ground  of  reversal  is  the  ac- 
tion of  the  trial  court  in  disposing  of  said 
motion. 

Section  2  of  the  practice  act  reads,  in  part, 
as  follows:   "It  shall  not  be  lawful  for  any 
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plaintiff  to  rae  any  defendant  ont  of  the 
county  wbere  the  latter  resides  or  may  be 
found,  except  In  local  actions,  and  except 
that  in  every  species  of  personal  actions  In 
law  where  there  Is  more  than  one  defendant, 
the  plaintiff  commencing  his  action  where 
either  of  them  resides,  may  have  his  writ  or 
writs  Issued  directed  to  any  county  or  coun- 
ties where  the  other  defendant  or  either  of 
them  may  be  found :  Provided,  that  if  a  ver- 
dict shall  not  be  fotmd  or  Judgment  render- 
ed against  the  defendant  or  defendants  resi- 
dent in  the  county  where  the  action  Is  com- 
menced Judgment  shall  not  be  rendered 
against  those  defendants  who  do  not  reside 
in  the  county,  unless  they  appear  and  de- 
fend the  action."  3  Starr  &  C.  Ann.  St 
1896  (2d  Ed.)  p.  2079.  And  the  disposition  of 
the  question  here  raised  involves  a  considera- 
tion of  the  proviso  to  said  section,  which  pro- 
vides that  no  Judgment  shall  be  rendered 
against  a  defendant  out  of  his  county  who 
does  not  waive  his  privilege,  and  who  Is  not 
Joined  with  a  resident  defendant  against 
whom  a  verdict  shall  be  found  or  Judgment 
rendered,  unless  he  "appears  and  defends  the 
action."  In  this  case  the  partnership  did 
appear  and  defend  the  action,  and  therefore 
falls  clearly  within  the  terms  of  the  provi- 
so. If  it  had  been  made  to  appear  that  the 
members  of  the  partnership  had  l>een  Joined 
with  its  local  manager  or  with  the  corpora- 
tion, who  had  been  served  in  Macon  county, 
solely  for  the  purpose  of  obtaining  Jurisdic- 
tion of  the  members  of  the  partnership  in 
that  county,  and  with  the  view,  after  they 
bad  appeared  and  defended  to  the  action, 
to  dismiss  as  to  the  local  manager  and  the 
corporation,  the  motion  should  have  been  al- 
lowed. But  such  does  not  appear  to  have 
been  the  case. 

In  Lehigh  Valley  Transportation  Co.  v. 
Post  Sugar  Co.,  228  lU.  121,  132,  81  N.  H. 
819,  822,  it  was  said:  "The  appellant  was 
brought  in  as  a  defendant  to  this  suit  un- 
der section  2  of  the  practice  act,  which  au- 
thorizes the  plaintiff  to  commence  his  ac- 
tion against  two  or  more  defendants  in  the 
county  where  either  defendant  resides,  and 
to  have  his  writ  or  writs  Issued  directed  to 
any  county  or  counties  in  the  state  where 
the  other  defendants,  or  either  of  them,  may 
be  found.  This  section  contains  the  proviso 
that  'if  a  verdict  shall  not  be  found,  or  Judg- 
ment rendered,  against  the  defendant  or  de- 
fendants resident  In  the  county  where  the 
action  is  commenced,  Judgment  shall  not  be 
rendered  against  those  defendants  who  do 
not  reside  in  the  county,  unless  they  appear 
and  defend  the  action.'  Appellant  contends 
that  by  reason  of  this  proviso  the  court  was 
without  Jurisdiction  to  render  Judgment 
against  it.  While  a  plaintiff  will  not  be  per- 
mitted to  avail  himself  of  the  provisions  of 
this  statute  by  making  a  resident  of  a  coun- 
tyv  a  defendant  to  a  suit  for  the  mere  pur- 
pose of  conferring  apparent  Jurisdiction  up- 
on the  courts  of  that  county  over  persona 


found  in  other  counties,  yet  where,  as  here, 
the  resident  Is  made  a  defendant  in  good 
faith  and  under  a  reasonable  t>ellef  that  a 
cause  of  action  exists  against  him,  and  the 
nonresident  defendants  appear  and  defend 
the  action,  under  the  plain  provisions  of  the 
statute  the  court  In  which  the  suit  is  pend- 
ing has  Jurisdiction  to  render  Judgment 
against  the  nonresident  defendants,  even 
though  tlie  court  directs  a  verdict  in  favor 
of  the  resident  defendant"  The  court  did 
not  err  in  declining  to  allow  the  members 
of  the  partnership  to  withdraw  their  plea  of 
not  guilty  and  to  plead  to  the  Jurisdiction 
of  the  court 

It  is  next  urged  as  a  ground  of  reversal 
that  the  court  erred  in  declining  to  submit 
to  the  Jury,  by  the  instructions  given  upon 
behalf  of  the  plaintiff  and  by  certain  instruc- 
tions which  were  offered  by  defendants  and 
refused,  the  question  of  assumed  risk,  as  it 
Is  urged  that  as  the  plaintiff  was  engaged, 
with  other  workmen  In  the  employ  of  the 
partnership,  in  repairing  said  building,  he 
assumed  the  risk  of  being  injured  in  conse- 
quence of  the  changing  conditions  in  said 
building,  and  that  the  accident  which  caused 
his  injury  was  an  assumed  risk,  and  that  be 
could  not  rightfully  recover  for  the  injury 
which  he  sustained  by  the  collapse  of  said 
Ice  chamber.  The  evidence,  without  contra- 
diction, showed  that  the  plaintiff  was  un- 
familiar with  the  conditions  of  the  Ice  cham- 
ber; that  he  had  nothing  to  do  with  the  re- 
pairs which  were  being  made;  that  he  .had 
no  knowledge  of  the  manner  in  which  the 
floor  beneath  the  ice  chamber  was  being  rais- 
ed, and  that  he  was  only  acting  as  a  com- 
mon laborer  in  removing  d£bris  and  meat 
out  of  the  way  of  the  men  who  were  making 
the  repairs  at  the  time  he  was  injured.  We 
are  of  the  opinion  this  case  falls  within  the 
doctrine  announced  In  the  case  of  American 
Car  &  Foundry  Co.  v.  Hill,  226  111.  227,  80  N. 
E.  784,  which  is  very  similar,  upon  'its  facts, 
to  the  case  at  bar,  and  that  the  defendant  in 
error  did  not  assume  the  risk  of  t>eing  in- 
jured by  the  negligence  of  the  mechanics  who 
were  engaged  in  making  the  repairs  wtiicfa 
were  being  put  into  the  building  under  the 
direction  of  Ferguson,  and  that  he  was  not 
a  fellow  servant  with  those  men  at  the 
time  the  ice  chamber  collapsed  and  that  he 
did  not  assume  the  risk  of  being  injured  by 
their  negligence — in  other  words,  that  the 
question  of  assumed  risk  was  not  in  the 
case,  and  that  the  court  did  not  err  in  de- 
clining to  instruct  the  Jury  upon  that  ques- 
tion. A  servant  only  assumes  the  usual  and 
ordinary  risks  of  the  employment  in  which 
he  Is  engaged,  and  not  extraordinary  basarda 
which  may  arise  in  the  course  of  his  employ- 
ment from  the  negligence  of  the  vice  princi- 
pal of  the  master  and  of  which  he  has  no 
notice,  and  from  which  he  has  no  reason- 
able grounds,  from  the  employment  in  which 
he  is  engaged,  to  fear  danger  or  an  oppor- 
tunity to  protect  himself  from  injury.    City 
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of  La  Salle  ▼.  Kostka,  190  III.  130,  60  N.  K. 
72;  Cblcago  ft  Kastem  Illinois  Railroad  Ck>. 
▼.  Heerey,  203  IlL  482,  68  N.  E.  74;  Leighton 
ft  Howard  Steel  Go.  v.  Snell,  217  III.  152,  75 
N.  B.  462;  Springfield  Boiler  ft  Mant  Co. 
T.  Parks,  222  Ul.  365,  78  N.  B.  809. 

It  Is  finally  contended  that  the  court  erred 
In  admitting  In  proof  opinion  evidence  that 
the  manner  In  which  Ferguson  attempted  to 
raise  the  floor  beneath  the  Ice  chamber  was 
a  negligent  and  unsafe  way  to  raise  said 
floor.  At  the  time  the  Ice  chamber  collapsed 
It  contained  something  like  100  tons  of  ice. 
It  appeared  that  the  floor  beneath  the  cham- 
ber had  settled,  and  It  was  being  Jacked  up 
Into  place.  .It  is  apparent  that  it  was  a 
duacult  undertaking,  with  the  weight  of  the 
Ice  upon  the  floor,  to  get  the  floor  back  into 
its  original  position,  and  It  Is  apparent  we 
think  that  the  prefer  method  of  doing  said 

'  work  was  not  a  matter  of  common  kno>wl- 
edge,  as  clearly  only  men  who  were  skilled 
workmen  in  that  line  of  work  could  success- 

.  fully  accomplish  the  undertaking.  We  think, 
therefore,  the  court  did  not  err  in  admitting 
proof  that  the  attempt  to  raise  said  floor 
with  Jacks  in  the  manner  in  which  Ferguson 
attempted  to  raise  the  floor  In  question,  with- 
out blocking  up  the  timbers  underneath  the 
floor,  so  that  in  case  the  jacks  buckled  the 
floors  would  not  fall,  was  a  negligent  and 
careless  way  of  {performing  said  work.  In 
any  event,  we  do  not  think  the  admission 
of  the  evidence  complained  of  constituted  re- 
versible error.  Oundlach  v.  Schott,  192  IlL 
509,  01  N.  E.  332,  86  Am.  St  Bep.  S48.  In 
the  case  of  Yarber  v.  Chicago  &  Alton  Bail- 
way  Co.,  235  III.  589,  85  N.  B.  028,  the  under- 
taking was  not  like  that  in  the  case  at  bar, 
but  was  a  simple  matter  which  might  be 
readily  explained  to  and  xuiderstood  by  the 
Jury. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
afllrmed. 
Judgment  afi&rmed. 

037  m.  so.) 

YILLAOB  or  DOWNERS  GROVE  ▼.  PIND- 
LAT  et  al. 

(Supreme  Court  of  Illinois.    Dec.  15,  1808.) 

1.  Municipal  Cospobationb  (J  802*)— Pub- 

LIO   IlIPBOVEMXNTS— ObDINANCK  —  PUBLICii.- 
TIOH. 

A  village  ordinance,  providing  for  a  local 
improvement  at  an  estimated  cost  of  less  tban 
$100,000,  without  imix>sing  any  fine,  penalty, 
imprisonment,  or  forfeiture,  or  without  making 
any  appropriation,  in  force  from  and  after  "its 
*pa8sage,  approval,  and  publication,"  is  not  with- 
in Local  Impiovement  Act,  {  11  (Kurd's  Rev. 
St  1808,  c.  24,  {  617),  requiring  publication  of 
the  proceedinzs  of  the  board  of  trustees  before 
the  passage  of  an  ordinance  for  a  local  improve- 
ment in  specified  cases,  and  is  not  within  City 
end  Village  Act,  art.  0,  i  3  (Hurd's  Rev.  St. 
1908,  c.  24,  I  64),  requiring  publication  of  cer- 
tain ordinances  within  one  month  after  its  pas- 


sage,, but  is  within  the  provision  of  the  section 
declaring  that  all  other  ordinances  shall  take 
effect  from  and  after  their  passage,  unless  other* 
wise  provided  therein,  and  a  pablication  of  the 
ordinance  a  little  more  than  two  months  after 
its  passage  and  approval  is  .sufficient,  in  the  ab- 
sence of  any  statute  or  ordinance  fixing  the  time 
of  publication. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  302.*] 

2.  MUNIOIPAI.  OOKPOBATIOMS  (|  472*)— LooAO 

iMPBovBianr— SpaoiAii  AasEBSKEin^-MoDi- 

riCAiioN. 

In  proceedings  to  confirm  a  special  asses»> 
ment  for  the  cost  of  a  street  Improvement,  it 
appeared  that  the  assessment  on  each  comer  lot 
was  $419,  while  on  each  intnde  lot  it  was  (i^.'- 
70.  Most  of  the  witnesses  estimated  the  present 
value  of  the  inside  lots  at  $3.%  and  comer  lots 
at  $500.  Some  witnesses  testified  to  a  ratio  of 
seven  to  nine,  and  stated. that  inside  lots  selling 
at  $7  a  front  foot  would  be  worth  $14  with  the 
improvement,  and  comer  lots  at  $10  a  front 
foot  would  sell  for  $20.  The  testimony  of  other 
witnesses  was  to  the  effect  that  the  reiative  pro- 
portion of  benefits  as  between  comer  lots  and 
inside  lots  would  be  the  seme  percentage  of  the 
present  value.  Held,  that  under  Local  Improve- 
ment Act,  I  47  (Hold's  Rev.  St.  1008.  c  24.  | 
553),  requiring  the  court  on  objection  to  inquire 
whether  an  assessment  is  equitable,  the  court, 
on  allowing  the  assessment  of  each  inside  lot  to 
remain  at  $180.70,  must  reduce  the  assessment 
of  each  ooner  lot  to  $258. 

[Ed.  Note.-r-For  other  cases,  see  Municipal 
(Corporations,  Dec  Dig.  <  472.*] 

Appeal  from  Du  Page  County  Court;  WO* 
liam  L.  Pond,  Judge. 

Proceeding  by  ^tho  Tillage  of  Downers 
Grove  for  the  confirmation  of  a  special  aa- 
sessmbnt  to  pay  fdr  the  cost  of  a  local  im- 
provement. In  which  John  Flndlay  and  oth- 
ers appeared  and  filed  objections.  From  a 
Judgment  of-  confirmation,  the  objectors  ap- 
peal.    Reversed  and  remanded. 

Joseph  H.  Fltcb,  for  appellants.  G.  H. 
Bunge,  for  appellee. 

CARTWRIGHT,  a  J.  John  Findlay  and 
40  other  owners  of  lots  in  the  village  of 
Downers  Grove  appealed  from  the  Judgment 
of  the  county  court  of  Du  Page  county  con- 
firming a  special  assessment  against  their 
property,  levied  by  said  village  to  defray  the 
expense  of  curbing  with  concrete  curbs  and 
gutters  and  paving  with  bride  the  roadways 
of  a  district  including  nine  streets. 

^nie  objections  which  were  Interposed  to 
the  assessment  and  overruled  by  the  court 
were  wbfc.k  are  termed  in  the  local  improve- 
ment act  (Hurd's  Rev.  St  190S,  c  24,  {  554) 
"legal  objections,"  and  the  first  one  was 
that  the  ordinance  for  the  improvement  never 
took  effect  The  ordinance  was  passed  on 
April  7,  1808,  and  approved  the  sbme  day, 
and  section  9  was  as  follows:  "This  ordi- 
nance shall  be  in  force  and  take  effect  from 
and  after  its  passage,  approval  and  publica- 
tion." It  was  not  published  until  June  19, 
1908,  more  than  two  months  aft»  It  was 
passed,  when  it  was  published  in  a  news~ 
paper  in  the  village.    The  estimated  co^t  of 
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the  Improvement  waa  a  little  len  tban  $100,- 
000,  ana  the  ordinance  did  not  come  within, 
the  provision  of  section  11  of  the  local  Im,- 
provement  act  (Hurd's  Rev.  St  1908,  c.  ,24, 
I  517),  reanlring  poblicatlon  in  the  proceed- 
ings of  the  board  of  troatees  b^ore  its  pas- 
sage. It  did  not  impose  ony  fine,  penalty, 
imprisonment,  or  forfeiture,  or  malce  any  ap- 
propriation, and  therefore  did  not  come  un- 
der the  provision  of  section  3,  art.  5,  of  tlie 
city  and  village  act  (Hnrd's  Rev.  St  1906,  c. 
24,  i  64),  requiring  publication  within  one 
month  after  passage;  bat  It  was  witliin  the 
provision  of  that  section  tliat  all  other  ordi- 
nances shall  take  effect  from  and  after  their 
passage,  nnless  otherwise  provided  therein. 
It  was  otherwise  provided,  and  the  ordi- 
nance was  not  to  take  effect  until  the  publi- 
cation; but  there  was  po  Umitatica.  eitlier 
by  statute  or  ordinance,  as  to  tlie  time  when 
the  publication  should  take  place.  The  pub- 
lication made  was  within  such  a  reasonable 
time  that  no  Inference  against  the  ordi^ 
nance  or  the  intention  that  it  should  take 
effect  npon  publieation  could  arise  out  of  the 
lapse  of  time.  The  court  did  not  err  In  over- 
ntUng  that  objection.' 

The  other  objection  reUed  npon  by  the 
property '  owners,  and  concerning  whioh  a 
great  number  of  witnesses  testified  both  for 
the  village  and  the  objectors,  was  made  un- 
dei;  section  47  of  the  local  Improvement  act 
(Hurd'0  Rev.  St  1908.  c.  24,  (  KSi,  which  re- 
quires the  court  upctn  objection,  to  inquire 
whether  or  not, the  assessment  as  made  and 
returned  la  an 'equitable  and  Just  distribu- 
tion of  the  cost  of  the  improvement  among 
the  parcels  of  property  assessed.  The  assess- 
ment against  property  aggregated  196,848-37, 
and  the  public  l>enefltB  were  fixed  at  $152.25, 
showing  Bcmpalons  and  oonsctentlous  care 
to  ascertain  the  exact  amount  of  benefit 
widiii  would  accrue  to  the  public.  Upon  the 
trial  it  was  proved  that  Downers  Qrove  is 
a  suburban  village  of  about  8,000  inhabit- 
ants, 21  miles  from  Chicago,  with  cheap 
tnmiBPortation,  and  the  district  assessed  is  a 
residence  section  at>out  onerhalf  built  up 
with  frame  dwellings  occupied  mainly  by 
perstms  of  moderate  means  employed  in  Chi- 
cago. The  improvement  Is  of  a  very  expen- 
sive natore  as  compared  with  the  character 
of  the  property,  and  there  was  much  evi- 
dence on  that  subject;  but  the  question  rais- 
ed and  argued  on  this  appeal  is  whether  the 
distribution  between  the  inside  lots  and  cor- 
ner lots  was  equitable  and  Just  The  assess- 
ment on  inside  lots  was  $180.70  each,  and  on 
comer  lots  $419  each.  The  court  after  hear- 
ing the  evidence,  reduced  the  assessment  on 
the  comer  lots  10  per  cent  and  confirmed  it 
as  so  rednced;  hot  our  search  of  the  record 
for  any  evidence  anstaining  the  conclusion 
of  the  court  that  the  assessment  as  reduced 
was  a  Just  and  equitable  distribution  of  the 
cost  of  the  improvement  as  between  the  cor- 


ner lots  and  inside  lots  has.  -been,  entirely 
frnitlees.  It  is  true  that  a  few  of  the  wit^ 
nesses  gave  testimony  that  corner  lota  would 
be  benefited  $419,  or  even  more,  and  that 
lots  worth  $500  would  be  doubled  in  value- 
Perhaps  the  Judgment  of  the  court  was 
based  on  testimony  of  that  character,  but 
that  was  not  the  qtfestlon  under  consldera-' 
tlon.  The  qtiestion  raised  by  the  objection 
was,  not  how  much  could  be  charged  against 
comer  lots  for  benefits,  but  what  would  be 
just  and  equitable  as  between  the  comer  lots 
and  inside  lots-  The  testimony  of  ttie  same 
witnesses  would  Justify  an  assessment  against 
inside  lots  of  nearly  double  the  amount  of 
the  assessment  which  was  left  undisturbed 
as  to  them.  Most  of  the  witnesses  estimated 
the  present  value  of  inside  lots  at  $350  and 
comer  lots  at  $500,  which  would  be  at  the 
ratio  of  seven  to  ten.  Some  witnesses  for 
the  village  testlfled  to  a  ratio  of  seven  to 
nine,  and  said  that  Inside  lots  selling  at  $7  a 
front  foot  would  be  worth  $14  with  the  Im- 
provement and  comer  lots  at  $10  a  foot 
would  afterward  sell  for  $20i  The  lots  had 
a  frontage  of  50  feet  on  the  street  and  a 
depth  of  132  feet  The  testimony  of  every 
witness,  when  analyzed  with  the  figures  giv- 
en, was  to  the  effect  that  the  relative  propor- 
don  of  boiefits  as  between  comer  lots  and 
inside  lots  would  be  'the  same  percentage  Of 
present  value.  The  great  majority  of  the 
witnesses  fixed  the  relative  valoes  at  seven 
to  ten,  and  all  estimated  the  benefits  in  the 
same  relative  proportion.  The  evidence  af- 
fords no  basis  for  charging  comer  lots  with 
benefits  to  the  amount  of  about  $878  as 
against  $180-70  for  inside  lots.  The  only. 
ooncluBion  to  be  drawn  from  the  evidence  as 
to  what  would  be  a  just  and  equitable  dis- 
tribution as  between  the  two  classes  of  lots 
is  tl>at  if  inside  lots  are  assessed  $180.70, 
comer  lots  should  be  assessed  $258-  In  sus- 
taining the  objection  the  court  should  have 
reduced  the  assessment  on  the  comer  lota  to 
that  amount  and  the  court  erred  In  redudns 
the  assessmoit  on  comer  lots  only  10  per 
cent 

The  judgment  of  the  county  court  Is  re- 
versed, and  the  canse  la  remanded  to  that 
court  with  directions  to  reduce  the  aasenh 
ment  on  comer  lots  to  the  Bum  of  $258  each. 

Reversed  and  remanded,  with  dlrecttonsL 


(2tT  IIL  ia» 
PEOPLE    ex   lel.    HAMAWAI/T   t.    SMALL 

et  al. 

(Supreme  Court  of  Illinois.    Dec  15,  1008.) 

1.   GiTABniAR    AND    WaBD    (}    11*)— APPOIIfT- 
HENT  OF  GtrABDIAIT  BT  WlIX. 

A  decree  of  divorce  for  the  hnslwnd's  tanlt 
which  gives  to  the  wife  the  exclusive  custodv  of 
a  child,  subject  to  the  right  of  the  husbana  to 
visit  the  child  at  the  mother's  home,  takes  from 
the  husband  all  authority  over  the  child,  and 
confen  entire  control  on  the  wife,   who  may 
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thereafter,  under  Hnrd'a  Rev.  St.  1908,  e.  64,  ft 
4,  6,  relating  to  the  caatody  of  children,  and 
aathorising  the  appointment  of  testamentary 
guardians,  dispose  of  the  custody  of  the  child  by 
will  by  appointing  a  guardian. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  i  36;   Dec.  Dig.  i  11.*] 

2.   GUABDIAN    AND    WARD    (|    11*)— APPOINT- 
HEITT    BY    WlIX— AUTHOBITY. 

The  power  to  appoint  a  testamentary  guard- 
ian does  not  exist  at  common  law,  but  the  power 
is  statutory. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |  36;   Dec.  Dig.  {  11.*] 

8.  Habeas  Cobpub  rt  99*)— Custody  of  Ghii,- 
DBKN— Decbee  —  uoDinoATion  —  Pbooeed- 

INOS. 

A  decree  of  divorce  la  conclusive  as  between 
the  parties  and  their  representatives,  and  in 
habeas  corpus  by  a  husband  for  the  custody  of 
a  child  of  the  marriage,  awarded  by  the  decree 
to  the  wife,  who  appointed  a  third  person  testa- 
mentary guardian,  the  court  cannot  consider 
whether  circumstances  authorize  a  modification 
of  the  decree  as  to  the  custody  of  the  child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus,  Dec  Dig.  {  99.*] 

Error  to  Appellate  Court,  Second  District, 
on  BkTor  to  Olrcnlt  Court,  Grundy  Connt7; 
Edgar  Bldredge,  Judge. 

Writ  of  habeas  corpus  by  the  People,  on 
the  relation  of  Casper  G.  Hanawalt,  against 
Blay  Small  and  another.  There  was  a  Judg- 
ment of  tlte  Appellate  Court,  affirming  a 
Judgment  dokying  relief,  and  plaintiff  brings 
error.    Affirmed. 

3.  W.  Rausdii,  for  plaintlfl  in  error.  0.  F. 
Hanson,  for  defradants  in  error. 

DUNN,  J.  This  writ  of  error  is  prose- 
cuted to  reverse  a  Judgrment  of  the  Appel- 
late Court,  which  affirmed  a  Judgment  of 
the  circuit  court  of  Grundy  county  upon  a 
writ  of  habeas  corpus  remanding  Maude  M. 
Hanawalt,  a  girl  12  years  old,  to  the  custo- 
dy of  May  Small,  her  maternal  grandmoth- 
or.  The  petitioner  for  the  writ  was  Casper 
G.  Hanawalt,  the  father  of  Maude.  He  was 
married  to  Myrtle  M.  Small,  the  daughter 
of  the  rei^Mmdents,  D.  S.  Small  and  May 
Small,  on  November  26,  1883,  and  Maude  is 
the  daughter  of  that  marriage.  His  wife 
procured  a  divorce  from  him  on  March  16, 
1900,  on  the  ground  of  extreme  and  repeated 
cruelty.  By  tlte  decree  she  was  awarded 
$15  per  month  alimony  and  the  custody  of 
the  child,  except  that  the  father  mlghb  have 
her  for  30  days  beginning  June  15th  and 
30  days  beginning  November  15tb  in  each 
year.  In  October,  1901,  the  decree  was 
modified  by  giving  the  exclusive  custody  of 
the  child  to  the  mother,  subject  to  tlie  fa- 
ther's right  to  visit  her  on  the  1st  and  2d 
days  of  each  month  at  the  mother's  home. 
On  July  2,  1907,  Mrs.  Hanawalt  died,  leav- 
ing a  will,  which  was  admitted  to  probate, 
giving  all  ber  property  te  her  mother  and 
appointing  her  mother  guardian  of  the  child. 
The  father  then  claimed  the  right  to  the 
custody  of  the  child's  person  and  demanded 


to  be  allowed  to  direct  her  education;  and, 
this  claim  being  disputed,  he  applied  for  a 
writ  of  habeas  corpus  to  obtain  possession 
of  bis  daughter. 

In  Wilkinson  y.  Doming,  80  111.  342,  22 
Am.  R^.  192,  It  was  held  that  a  decree  of 
divorce  for  the  husband's  fault,  awarding 
to  the  mother  absolutely  the  custody  of  chil- 
dren, nullifies  the  rule  of  the  common  law, 
takes  from  the  father  all  authority  over  the 
children,  and  confers  entire  control  upon  the 
mother,  who  may  thereafter,  by  virtue  of 
the  statute,  dispose  of  their  custody  and 
tuition  by  her  will.  The  statute  in  force 
when  that  decree  was  rendered  was  chapter 
47  of  the  Revised  Statutes  of  1845,  and 
some  changes  have  been  made  in  the  provi- 
sions on  this  subject  by  the  statute  now  in 
force  (Hnrd's  Rev.  St  1908,  c.  64,  {{  4,  6); 
but  they  are  not  regarded  as  afTecting  sab- 
stantially  the  right  of  testamentary  disposi- 
tion in  such  case.  The  parents  of  a  minor 
are  declared  to  have  equal  powers,  rights, 
and  duties  concerning  the  minor.  These 
powers,  rights,  and  duties  are,  however,  sub- 
ject to  the  Jurisdiction  of  a  court  of  chancery 
in  a  proper  case,  and,  after  a  decree,  are 
such  as  the  decree  provides. 

Our  attention  has  been  called  to  various 
decisions  of  the  courts  of  other  states  hold- 
ing that  a  divorced  wife  to  whom  the  custo- 
dy of  chlldr^  has  been  given  cannot  make 
a  testamentary  disposition  of  their  custody. 
The  power  to  appoint  a  testamentary  guard' 
Ian  of  an  infant  did  not  e^t  at  common 
law,  and  in  some  of  the  states  whose  deci- 
sions are  cited  no  statute  has  conferred  that 
power  on  the  mother;  in  others,  the  statute 
giving  the  right  dlfTers  from  ours.  In  any 
event,  we  are  not  inclined  to  depart  from 
the  construction  given  the  statute  in  Wilkin- 
son T.  Deming,  supra. 

The  decree,  until  modified,  is  conclusive 
as  between  the  husband  and  wife  and  their 
representatives.  Circumstances,  if  any  exist, 
which  might  move  the  court  to  modify  tlw 
decree,  cannot  be  considered  in  this  proceed- 
ing, but  should  be  presented  to  the  court  by 
which  that  decree  was  rendered. 

The  order  of  the  circuit  court  was  right, 
and  the  Judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  affirmed. 


(mm.  US) 
NORTHWESTERN  UNIVERSITT  t.  HAN- 
BERG,  County  Treasurer. 

(Supreme  Court  of  Illinois.    Dec  15,  1908.) 

1.  Taxation   (J  204*)  —  Exkuptiohs  —  Cow- 

STBtJOnON  OF  STATtTTES. 

The  rule  that  statutes  granting  exemption 
from  taxation  shall  be  strictly  construed  in  fa- 
vor of  the  taxing  power,  and  that  all  doubts 
must  be  resolved  in  favor  of  an  exercise  of  audi 
power,  does  not  relieve  the  court  of  the  duty 
of  Interpreting  the  exemption  by  the  ordinarv 
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roles  of  conatrnetion  in  order  to  cany  oat  the 
intention  of  tlie  Legidatnre. 

[Ed.  Note.— For  otlier  caaes,  lee  T&xation, 
Cent.  Dig.  I  322;    Dec  Dig.  f  204.*] 

2.  Taxation  (|  242*)— Exemptions— Umiveb- 

SITIES — CONSTSnCTION  OF  STATUTES — AFTBB- 
AOQUIBED    PbOPEBTT — "AlL    PKOPEBTT    OF 

Whateveb    Kind   and    Descbiption,    Be- 
ixtNGiNO  TO  OB  Owned  bt  Said  Ck>BF0BA- 

TION." 

Act  Feb.  14,  185S,  amending  the  charter  of 
Xorthweetem  University  (PriT.  Laws  1855,  p. 
4flS),  exempting  from  taxation  "all  property,  of 
Trhaterer  kind  and  description,  belonging  to  or 
owned  by  said  corporation,"  applies  to  real  es- 
tate acquired  subsequent  to  tne  adoption  of 
such  amendment,  though  such  corporation  has 
acquired  such  a  large  amount  oi  real  estate 
within  the  Tillage  in  which  it  is  situated  as  to 
impair  the  revenues  of  such  village. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  9  242.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Charles  M.  Walker,  Judge. 

Action  by  the  Northwestern  University 
against  John  J.  Hanberg,  county  treasurer. 
From  a  decree  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

See,  also,  90  U.  S.  809,  25  L.  Ed.  887;  206 
111.  64.  69  N.  B.  75. 

Harry  A.  Lewis,  William  F.  Struckmann, 
and  A.  C.  Wenban,  for  appellant.  John  P. 
Wilson  and  H.  H.  C.  Miller,,  for  appellee. 

DUNN,  J.  On  a  bill  filed  by  the  appellee 
the  drctdt  court  of  Cook  county,  after  a 
hearing  <n  tbe  pleadings  and  evidence,  en- 
tered a  decree  perpetually  enjoining  the  col- 
lector of  Cook  county  from  selling  certain 
premises  of  the  appellee  under  a  Judgment 
which  had  been  rendered  against  them  for 
the  taxes  of  1906.  and  from  collecting,  or  at- 
tempting in  any  manner  to  collect,  said  tax- 
es. An  appeal  has  been  taken  from  that  de- 
cree, and  the  question  presented  is  whether 
the  premises  are  exempt  from  taxation  un- 
der the  fourth  section  of  an  amendment  to 
the  charter  of  appellee,  approved  February 
U,  1856,  which  enacted  "that  all  property, 
of  whatever  kind  or  description,  belonging  to 
or  owned  by  said  corporation  shall  be  for- 
ever free  from  taxation  for  any  and  all  pur- 
poses." Priv.  Laws  1865,  p.  483.  That  this 
amendment  was  a  contract  between  the  state 
and  the  unlveraity  whose  obligation  could 
not  be  Impaired  by  subsequent  legislation 
imposing  taxes  upon  the  property  of  the  cor- 
poration was  decided  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  North- 
western University  v.  People,  90  X3.  S.  809,  26 
L.  Ed.  387,  reversing  the  decision  of  this 
court  In  tbe  same  case.  80  III.  833,  22  Am. 
Rep.  187.  Many  years  later  the  board  of  as- 
sessors of  Cook  county  assessed  certain  real 
estate  of  the  university  for  taxation,  and  it 
was  sought  to  sustain  the  assessment  on  the 
ground  that,  the  real  estate  having  been  ao 
quired  prior  to  the  passage  of  the  amendment 
to  tbe  charter,  tbe  exemption  therein  granted 


did  not  upply  to  It  This  contention  was 
overruled,  and  It  was  decided  that  tbe  amend- 
ment dearly  exempted  from  taxation  all  the 
property  of  the  corporation  acquired  prior 
to  the  amendment.  In  re  Northwestern  Uni- 
versity, 206  111.  64,  69  N.  B.  75. 

The  property  involved  In  this  case  was  ac- 
quired in  March,  1905,  and  the  position  is 
now  taken  by  the  appellant  that  tbe  amend- 
ment does  not  apply  to  any  property  acquired 
by  the  corporation  after  the  amendment. 
Applying  the  well-known  rule  of  construc- 
tion In  claims  for  exemption  from  taxation 
that  a  doubt  is  fatal  to  the  claim  and  that 
the  exemption  cannot  exist  by  implication 
only,  but  must  be  plainly  and  unmistakably 
granted,  counsel  argue  that  the  amendment 
is  reasonably  capable  of  two  oonatructlons, 
the  one  restricting  the  exemption  to  the 
property  owned  by  the  corporation  when  the 
amendment  was  adopted,  the  other,  extending 
It  to  all  property  owned  by  the  corporation 
at  any  time,  and  that  the  more  restricted 
meaning  must  be  adopted.  But  tbe  rule  of 
strict  construction  in  favor  of  the  state,  Just 
referred  to,  does  not  relieve  tbe  court  of  the 
duty  of  interpreting  the  exemption  by  the 
ordinary  rules  of  construction  and  carrying 
out  the  intention  of  the  Legislature  if  It  can 
be  ascertained.  The  fact  that  a  controversy 
as  to  the  construction  has  -arisen  does  not 
determine  the  Interpretation  of  the  statute. 
The  exemption  exists  by  virtue!  of  a  contract, 
which  is  to  be  construed  so  as  to  accom- 
plish the  intention  of  the  Legislature.  If, 
after  the  application  of  all  rules  of  inter- 
pretation for  tbe  purpose  of  ascertaining 
such  Intention,  a  well-founded  doubt  exists, 
then  an  ambiguity  occurs,  which  may  be  set- 
tled by  the  application  of  the  simple  rule 
which  resolves  the  doubt  against  the  grant 
But  the  possibility  of  a  doubt  is  not  sufficient 
It  is  out  of  such  possibilities  that  controver- 
sies arise,  and  It  Is  the  duty  of  courts  to  as- 
certain by  judicial  interpretation,  not  wheth- 
er a  doubt  may  be  asserted,  but  whether  any 
ambiguity  really  exists.  Citizens'  Bank  v. 
Parker,  192  U.  8.  73,  24  Sup.  Ct  181,  48  L. 
Ed.  346;  Home  of  the  Friendless  v.  Bouse, 
8  WalL  430,  19  L.  Bd.  495;  Washington  Uni- 
versity V.  Rouse,  8  Wall.  439,  19  L.  Ed.  496. 

It  is  fairly  to  be  implied  from  the  language 
of  the  Supreme  Court  of  the  United  States 
in  the  case  of  Northwestern  University  v. 
People,  supra,  that  the  benefit  of  the  exonp- 
tion  was  extended  to  property  acquired  aft- 
er the  passage  of  the  amendment  nie  court 
said  (page  322  of  99  U.  S.,  25  L.  Ed.  387) : 
"It  Is  possible  if  that  question  had  been  fully 
investigated,  and  all  the  facts  necessary  to 
decide  it  were  before  tbe  court  It  might  not 
appear  that  all  the  lands  subjected  to  taxa- 
tion by  the  Judgment  of  tbe  Supreme  Court 
were  brought  after  the  date  of  the  amended 
charter  or  donated  on  the  faith  of  that  ex- 
emption.    But  it  does  appear  by  a  stlpula- 
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tlon  made  for  iSbaJt  purpose  that  slnoe  tba 
granting  of  said  amaided  charter  the  cor- 
poration has  ezpoided  In  the  erection  and 
pnrcbase  of  bnlldings,  apparatns,  and  other 
faculties  and  appliances  for  education  and 
for  the  promotion  of  the  objects  stated  In 
and  contemplated  by  the  act  of  Inaorporatl6n, 
orer  $200,000  realized  from  donations  and 
the  sale  of  lots-  and  land,  and  has  built  up  a 
university,  with  several  departments  of  learn- 
ing, In  which  more  than  500  students  are 
taught  the  higher  branches  of  learning.  It 
Is,  perhaps,  a  fair  Inference  from  this  state- 
ment, and  In  deference  to  the  holding  of  the 
Supreme  Court  that  there  was  such  accept- 
ance of  the  act  of  1855  and  such  investments 
made  on  the  fblth  of  It,  that  at  least  some 
portion  of  the  property  now  in  question  is 
protected  by  contract.  If  the  exemption  clause 
lawfully  covers  it  It  will  readily  be  conced- 
ed that  the  language  of  the  fourth  section  of 
the  act  of  1865  is  broad  enough  for  that  pur- 
pose" ;  that  is,  the  language  Is  broad  enough 
to  cover  Investments  made  since  the  amend- 
ment' of  186& 

When  the  amendment  granting  the  ezemp- 
tiCHi  was  passed,  the  university  owned  leas 
than  $40,000  worth  ot  real  estate.  The  ex- 
emption seems  not  to  have  been  questioned 
until  1873,  wb«i  It  was  attacked  on  the 
ground  of  Its  violating  the  Constitution  of 
184&  After  tlie  decision  of  that  .question,  as 
above  mentl<Kicdt  no  attsck  was  made  on 
the  exemption  for  more  than  20  years.  Its 
constitutionality'  was  then-  again  questioned, 
and  It  was  insisted  that  in  any  event  tibe  ex> 
emptlon  could  not  appiy  t»  prcqperty  owned 
at  the  time  It  was  panted.  This  oontenflon 
being  overruled,  as  we  have  seen.  It  is  now 
insisted,  by  a  oon^ete  change  of  front  that 
the  exemption  could  not  apply  to  subsequent- 
ly acquired  property.  The  language  is  broad 
enoni^  for  that  purpose:  The  object  intend- 
ed to  be  accomplished  was  the  encouragemoit 
of  the  establishment  of  a  university  by 
granting  to  it  perpetual  freedom  from  taxa- 
tion of  its  property.  It  was  not  intended  that 
the  ^emptlon.  shotild  be  tn^ahted'  to  the  prop- 
erty but  to  the  university;  not  that  the 
property  then  owned  by  the  university  should 
be  fbrever  free  from  taxation,  no  matter  in- 
to whose  ownership  it  should  thereafter 
come,  but  that  the  university  should  be  for- 
ever free  from  taxation  of  its  property. 

It  is  urged  by  the  appellant  that  the  prop- 
erly involved  in  this  case  constitutes  about 
one-eighteenth  of  the  village  of  Wllmette; 


that  its  exemption  from  taxation  wffl  cast 
upon  the  other  property  of  that  vllUtge  an 
Increased  burden  of  taxation;  that  by  the 
acquisition  of  more  property  the  university 
could  still  further  increase  the  burden  of 
taxation  so  as  to  make  the  holding  of  prop- 
erty in  the  village  impracticable;  that  by 
the  acquisition  of  2,000  acres— the  limit 
which  its  charter  Imposes  upcm  its  holding 
of  real  estate — in  the  heart  of  the  dly  ot 
Chicago,  exempt  from  taxation,  a  condition 
of  enormous  injustice  and  absurdity  would 
be  brought  about;  and  that  such  special 
privilege  imposes  a  burden  and  inflicts  a 
wrong  upon  the  community  which  the  Legis- 
lature could  not  have  Intended.  The  chang- 
ed conditions  with  which  the  university  is 
now  surrounded  cannot  afCect-  the  meaning 
of  the  amendment  passed  in  1855.  Doubtless 
the  L^islature  did  not  foresee  the  enor- 
mous growth  of  the  city  of  Chicago,  the  in- 
crease in  the  value  of  property,  the  growth 
In  the  wealth,  and  the  work,  the  wants  and 
necessities  of  the  univerBlly.  The  university 
was  not  then  regarded  as.  an  incubus  on  the 
community.  Schools  of  hlgb»  learning  were 
scarce,  and  the  Legislature  which  granted 
this  exemption  to  Northwestern  University 
granted  to  various  other  schools  perpetual 
exemption  from  taxation  of  all  the  property 
they  should  ever  acquire.  Prlv.  Laws  1856, 
pp.  880,  884,  603,  611,  Sia  Even  now  tbe 
Ijeglslature  appropriates  yearly  for  the  Uni* 
verslty  of  Illinois  from  money  raised  by  tax- 
ation sums  vastly  greater  than  those  tdeaa- 
ed  to  the  Northwestern  Dniverslty  through 
this  exemption.  Had  the  Legislature  of  1868 
foreseen  the  pseaeDt  situation,  we  cannot 
say  that  th^  would  not  have  granted  the 
exemption  of  the  aftnr-aoialred  looperty  of 
the  university  from  taxation,  and  we  certain- 
ly cannot  say,  because  of  the  present  situa- 
tion, they  did  not  do  so.  .  In  granting  to  the 
corporattoa  perpetual  freedom  from  taxation 
they  exempted  it  from  taxation  on  all  prop- 
erty owned  by  it,  whether  acquired  before  or 
after  the  grant 

A  dalm  that  the  exemption  relied,  upon 
had  been  adjudicated  in  favor  of  the  appellee 
by  the  county  court  of  Cook  county  was  set 
up  in  the  amended  bill  and  relied  upon  in 
the  argument  but  since  our  flew  of  the 
meaning  of  the  amendment  to  the  charter 
disposes  of  the  whole  question  we  have  not 
discussed  this  claim. 

The  decree  Is  affirmed. 

Decree  affirmed. 
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(237  ni.  «i) 

UOFTSXXt  et  aL  TV  CUSTER  et  al. 
(Supreme  Court  o{  lUinois.    Dec.  IS,  100&) 

1.  WHJiS  (J  439*)— COWBTBUOMOH— IHTBHT. 

The  object  of  coqstructioB  of  a  will  is  to 
ascertain  testator's  intent. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  IS  952,  956;  Dec.  Dig.  J  439.*] 

2.  WliLS  (8  440*)— CONSTRUCTIOW— Ihtent. 

The  intention  of  testator  to  be  sought  is  not 
that  which  may  be  supposed  to  have  been  in 
his  mind,  bnt  that  which  he  has  expressed  in 
his  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  956;   Dec.  Dig.  |  440.*] 

S.  Wills  (J  441*)— Cokstbucxiok— CohsidkB' 

ATION   OF  SUBKOUNDINO   CiSCUMSTAKOES. 

It  is  proper  to  consider  sll  the  circumstan- 
ces surronnding  the  testator,  his  purpose  and 
motiTcs,  bis  relation  to  the  braeficiaiies,  and  the 
nature  and  situation  of  the  property,  to  deter- 
mine the  meaning  of  the  words  employed  in  his 
will. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  958;  Dec.  Dig.  {  441.*] 

4.  Wills  (5  449*)— Cowstbucwion— Pbestjmp- 
tion  aoabtsi  intkstaot. 

The  presumption  is  that  a  testator  intended 
to  dispose  of  all  his  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  9C5 ;   Dec.  Dig.  %  449.*] 

5.  Wills  (|  487*)— Cokstbuctior— Extbinsic 

EVIDKHCi:. 

Where  it  is  uncertain  to  which  of  two  plats 
the  description  used  by  testator  was  intended  to 
refer,  extrinsic  evidence  is  adfnissible  to  show 
what  property  he  intended  to  devise. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  487.*] 

9.  Wills  (5  B60*)— Constbuctioh— Peopkbtt 
Devised. 

Where  testator  owned  onl^  a  small  strip 
of  coiqpaiatively  trifling  value  in  the  northeast 
quarter  of  a  block  accoraing  to  an  old  plat,  and 
understood  that  be  owned  three-fourths  of  the 
block,  which  was  true  only  according  to  a  new 
plat  and  frequently  spoke  of  owning  three- 
fourths  of  the  block,  and  said  that  if  he  could 
get  the  northwest  quarter  he  would  own  the 
entire  block,  and  devised  the  south  half  of  the 
blodc  which  he  owned  according  to  the  new 
plat,  but  not  according  to  the  old,  and  supposed 
he  had  devised  all  his  property  in  the  block,  as 
he  placed  no  residuary  clause  in  his  will,  which 
supposition  was  true  only  according  to  the  new 
plat,  the  description  used,  nortlieast  quarter,  de- 
scribed the  property  which  he  owned  in  the 
block  according  to  the  new  plat,  and  it  is  mani- 
fest that  it  was  that  property  that  he  intended 
to  devise. 

fEd.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  {  560.*] 

7.  Wills  (|  489*)— Cowctbuctiow— Evidence 
— Declabatiors  or  Testatob. 

Declarations  of  a  testator,  indicating  an  in- 
tention to  provide  for  a  person,  are  incompetent 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1040:   Dec  Dig.  f  489.*] 

8.  Appeal  ahd  Ebbob  ({  931*)  —  Review — 
Pbesumptions. 

The  presumption  is  that  incompetent  evi- 
dence admitted  on  a  trial  to  the  court  was  not 
considered  by  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3766;  Dec  Dig.  f  §31.*] 


9.  Wills  ({  490*)— CoirsTBiroiioii— Evidence 
— Declarations  bt  Tbstatob. 

Declarations  by  a  testator,  showing  that  he 
was  in  the  habit  of  using  the  words  'Malock  5" 
as  referring  to  a  tract  of  land  west  of  a  rail- 
road, and  not  to  the  original  block,  were  compe- 
tent 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  1049;  Dec  Dig.  S  490.*] 

10.  Witnesses  (f  140*)— Competenct. 

On  a  cross-bill  to  construe  a  will,  claiming 
that  it'  devised  certain  premises  to  cross-com- 
plainant, a  nephew  and  heir  of  testator,  whose 
interest  was  adverse  to  cross-complainant  who 
called  him,  was  a  competent  witness. 

[Ed.  Note.^For  other  cases,  see  Witnesses, 
Cent  Dig.  |  605;   Dec  Dig.  i  140.*] 

11.  Wills  (I  459*)  —  Desobiption  —  Oobbeo- 

TION  BY  CotTBT. 

Where  the  description  "the  northeast  quar- 
ter," used  by  testator,  does  not  include  all  the 
land  he  owned  in  the  north  half  of  the  block,  the 
court  has  no  power  to  correct  the  description. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  978;   Dec  Dig.  »  450.*] 

Error  to  Circuit  Court,  De  Witt  County; 
Solon   Pbilbrlck,  Judge. 

Bill  for  partition  by  Parmrila  Z.  Hoffner 
and  others  against  Mlra  Custer  and  others. 
Mlra  Custer  answered  and  filed  a  cross-bill. 
There  was  a  decree  in  her  favor,  and  plain- 
tiffs bring  error.  Beversed  and  remanded, 
with  directions. 

M.  J.  Eincbcllff  and  E.  B.  Mitchell  (Ijem- 
on  &  Lemon,  of  counsel),  for  plalntifts  in 
error.  P.  R.  Barnes  and  Herrlck  ft  Herrlck, 
for  defendants  In  error. 

DUNN.  J.  James  C  Rncker  died  In  1900^ 
being  83  years  old,  leaving  a  will,  whereby 
be  devised  to  Mlra  Custer  the  northeast 
quarter  of  out-block  5,  in  the  city  of  Clinton. 
His  heirs,  who  were  bis  nephews  and  nieces, 
filed  a  bill  for  the  partition  of  other  real 
estate,  and  included  therein  a  part  of  said 
out-block  5,  described  as  follows:  Commen- 
cing 71.28  feet  east  of  the  northwest  comer 
of  said  ontblock  5;  thence  east  66  feet; 
thence  south  140.KS  feet;  thence  west  66 
fee!t,  to  the  southeast  comer  Of  the  John  A. 
Phares  tract;  thence  north  140.25  feet,  to 
place  of  beginning — of  which  premises  it  was 
alleged  Mlra  Custer  was  in  possession  by 
virtne  of  some  pretended  right  onder  the 
will  of  James  C.  Rudcer.  Mlra  Custer  an- 
swered, claiming  the  premises  last  described 
by  virtue  of  the  will,  and  filed  a  cross-bill 
asking  the  court  to  construe  the  will  in  the 
light  of  the  surrounding  circumstances  at 
the  time  it  was  made  and  decree  that  the 
will  devised  said  premises  to  her.  The  de- 
cree was  In  favor  of  the  complainant  in  the 
cross-bill,  and  a  writ  of  error  has  been  sued 
out  to  reverse  this  decree. 

The  original  town  of  Clinton  was  survey- 
ed in  1835,  and  on  the  plat  then  made  oat- 
block  6  was  shown  as  a  lot  264  feet  square. 
Some  years  later  a  part  of  the  east  half  of 
ithe  out-block  was  occupied  by  the  Illinois 


*V\>r  other  ease*  see  same  topic  and  section  NUMBBR  In  Dee.  *  Am.  Digs.  IMT  to  data,  A  Reporter  Indezat 
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Central  Railroad  Company  for  Its  rl|^t  ot 
way.  In  1869  a  resanrey  and  new  plat  of 
the  town  were  made,  showing  the  railroad 
occnpylng  a  atrip  off  the  east  side  of  the 
plat  Bast  street  is  the  most  easterly  street 
shown  on  these  plats,  and  the  following  is  a 
r^reeentation  of  the  portions  of  the  respec- 
tive  plats  east  of  Bast  street: 
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The  railroad  right  of  way  was  100  feet 
wide  and  ran  almost  north  and  south  through 
the  block,  leaving  a  strip  from  16  to  18  feet 
wide  of  the  east  half  of  the  block  on  the 
west  side  of  the  right  of  way,  and  a  strip 
from  21  to  24  feet  wide  east  of  the  right 
of  way.  The  latter  strip  was  not  fenced, 
but  was  used  for  a  driveway.  The  testator 
acquired  title  to  that  portion  of  the  premises 
in  controversy  on  May  11,  1881,  by  a  deed 
from  James  Walker,  in  wliich  the  premises 
were  described  as  follows:  Commencing  at 
a  point  137.28  feet  east  of  the  northwest 
corner  of  out-block  No.  5,  in  Clinton;  run- 
ning th«iGe  south  108  feet  to  a  lot  owned  by 


C.  H.  Moore;  thence  west  al<Hig  the  north 
line  of  said  Moore  lot  137.28  feet  to  Bast 
street;  thence  north  along  the  east  side  of 
E^st  street  57%  feet;  thence  east  71.28  feet; 
thence  north  140%  feet  to  Main  street;  thence 
east  66  feet  to  the  place  of  beginning.  Also 
all  that  part  of  the  east  half  of  out-block  B, 
in  Clinton,  which  lies  west  of  the  right  of 
way  of  the  Illinois  Central  Railroad  Com- 
pany, and  supposed  to  be  a  strip  16  feet 
wide  east  and  west  and  232  feet  long  north 
and  south  on  the  west  side  of  said  east  half 
— said  tracts  being  situated  in  the  city  of 
Clinton,  De  Witt  county,  III. 

Tlie  testator  owned,  in  his  lifetime,  all  of 
that  part  of  original  out-block  5  west  of  the 
raUroad,  except  a  tract  in  the  northwest  cor- 
ner 140.2S  feet  long  north  and  south  and  71.- 
28  feet  wide  east  and  west  Two  houses 
were  built  on  the  north  part  of  the  premises, 
facing  Main  street,  which  ran  north  of  the 
lot  and  two  on  the  south  part  of  the  prem- 
ises, facing  E^t  street  which  ran  west  of 
the  lot  The  east  house  on  the  north  part  of 
the  lot  is  BO  situated  that  the  dividing  line 
between  the  east  and  west  halves  of  the 
block  as  originally  platted  runs  throu^  it 
two  or  three  feet  west  of  the  eaat  side  cl 
the  bouse.  If  the  will  devises  the  north- 
east quarter  of  the  original  out-block,  Mlra 
Caster  wUl  take  only  a  strip  of  land  16  feet 
wide  in  the  north  lialf  of  the  block  adjoining 
the  right  of  way  of  the  railroad  and  Jndnd- 
ing  about  three  feet  of  the  east  side  of  the 
east  house.  She  claims  that  lot  5  In  the  will, 
in  the  light  of  the  circnmstances  surrounding 
its  execution,  means  that  part  of  the  lot 
west  of  the  railroad,  and  that  the  devise  to 
her  was  of  all  the  testator's  Interest  in  the 
norOi  half  of  that  part  of  the  lot 

Mlra  Custer  was  not  related  to  the  testa- 
tor, but  she  was  taken  into  his  family  in 
1865,  at  the  age  of  seven  or  eight  years,  and 
remained  there  until  her  marriage,  in  1868. 
Mlra  was  regarded  and  treated  as  a  member 
of  the  family,  and  was  a  dutiful,  faithful 
daughter,  rendering  all  tlie  services  that 
would  be  expected  of  one  In  that  natural  re> 
lation.  A  feeling  of  tender  affection  existed 
between  her  and  the  testator.  After  her 
marriage  a  constant  association  continued 
between  her  and  her  husband  and  the  testa- 
tor. Frequent  visits  were  made,  and  the 
affectionate  nature  of  their  relation  continu- 
ed. In  1804  she  returned  to  his  home  in 
Clinton  with  her  husband  and  remained  with 
the  testator,  caring  for  him  until  the  neces- 
sity of  taking  her  husband,  who  bad  been 
paralyzed,  to  California  required  her  to  leave 
Mr.  Rucker. 

The  object  of  construction  of  a  will  Is  to 
ascertain  the  Intention  of  the  testator.  The 
intention  to  be  sought  Is  not  that  which  may 
be  supposed  to  have  been  In  the  mind  of  the 
testator,  but  that  which  he  has  expressed  in 
the  words  of  his  will;  but  It  is  not  always 
necessary  to  adopt  the  literal   or  primary 


Digitized  by 


Google 


IlL) 


HOFPNBR  T.  CUSTER. 


739 


meaning  of  the  words.  It  Is  proper  to  take 
Into  consideration  all  the  circumstances  sur- 
rounding the  testator,  his  purpose  and  mo- 
tives in  the  disposition  of  his  property,  his 
relation  to  the  beneficiaries  of  the  instru- 
ment, the  nature  and  situation  of  the  prop- 
erty, and  in  the  light  of  all  these  circumstan- 
ces determine  the  meaning  of  the  words  em- 
ployed. The  presumption  of  the  law  is  that 
a  testator  Intends  to  dispose  of  all  his  prop- 
erty. It  was  the  manifest  intention  of  the 
testator  to  make  a  beneficial  provision  for 
Mlra  Custer.  If  the  words  of  the  will  refer 
to  the  northeast  quarter  of  the  original  out- 
block  5,  he  has  done  neither.  The  16-foot 
strip  is  of  comparatively  slight  value,  and 
the  testator  has  failed  to  dispose  of  his  two 
dwelling  houses  in  the  north  half  of  the 
block.  The  plat  of  the  resurvey  shows  block 
5  bounded  on  the  east  by  the  railroad.  There 
is  nothing  in  that  plat  to  indicate  that  the 
north  and  south  lines  of  the  lot  cross  the  rail- 
road. A  deed  which  described  the  west  half 
of  out-block  5  as  shown  on  the  plat  of  the 
resurvey  of  the  town  of  Clinton,  of  record  In 
Book  2  of  the  Record  of  Deeds,  on  page  310, 
would  convey  only  the  west  half  of  the  in- 
closed tract  marked  "5"  on  that  plat,  all  of 
which  Is  west  of  the  railroad.  A  deed  which 
described  the  west  half  of  out-block  5  as 
shown  on  the  original  plat  of  the  town-  of 
Clinton  would  convey  the  west  half  of  the 
original  out-block,  Including  the  part  now 
east  of  the  railroad.  The  description  used  by 
the  testator  Is:  "The  northeast  quarter  of 
out-block  Ave  (5),  situate  In  the  city  of  Clin- 
ton," To  which  plat  does  this  description 
refer?  Here  is  a  description  apparently  clear 
and  unambiguous,  but  the  collateral  matter 
of  the  two  plats  shown  by  extrinsic  evidence 
makes  the  meaning  uncertain.  Extrinsic  evi- 
dence Is  therefore  admissible  to  show  which 
lot  was  Intended.  Slosson  v.  Hall,  17  Minn. 
95  (Gil.  71).  The  evidence  leaves  no  doubt  on 
the  subject  The  testator  owned  only  a  small 
strip,  of  comparatively  trifiing  value,  in  the 
northeast  quarter,  according  to  the  old  plat. 
He  understood  that  he  owned  three-fourths 
of  out-block  6,  which  was  true  only  according 
to  the  new  plat.  He  frequently  spoke  of  his 
owning  three-fourths  of  the  block,  and  said  if 
he  could  get  hold  of  the  northwest  quarter 
he  would  own  the  entire  block.  He  devised 
the  south  half  of  out-block  6,  which  he  owned 
according  to  the  new  plat  but  not  according 
to  the  old.  He  supposed  he  bad  devised  all 
his  property  In  out-block  6,  for  he  placed 
no  residuary  clause  In  In  his  will;  but  this 
supposition  was  true  only  according  to  the 
new  plat  The  county  atlas  contained  a  map 
of  the  city  showing  out-block  6  entirely  west 
of  the  railroad,  and  the  municipal  authorities 
levied  a  special  assessment  on  the  property 
as  the  east  78.72  feet  of  out-block  5.  Wheth- 
er he  had  any  knowledge  of  either  or  both 


of  the  plats,  It  Is  manifest  that  the  descrip- 
tion used  described  the  property  which  he 
owned  In  out-block  5  according  to  the  new 
plat,  and  that  it  was  that  property  which  he 
intended  to  devise. 

It  is  Insisted  that  the  court  erroneously  ad- 
mitted evidence  of  the  declarations  of  the 
testator.  So  far  as  such  declarations  Indi- 
cated an  Intention  to  provide  for  Mlra  Cus- 
ter, they  were  Incompetent,  and  It  is  pre- 
sumed were  not  considered  by  the  court 
Without  them  the  result  would  be  the  same. 
So  far  as  his  statements  show  that  he  was 
in  the  habit  of  using  the  words  "block  Q"  as 
referring  to  the  tract  of  land  west  of  the 
railroad,  and  not  to  the  original  block,  they 
were  competent 

Mrs.  Custer  and  O.  W.  Haynle  testified, 
and  It  is  objected  that  they  were  Incompe- 
tent Haynle  was  a  nephew  and  heir  of  the 
testator.  His  interest  was  adverse  to  Mrs. 
Custer,  who  called  him,  and  he  was  therefore 
competent  Whether  Mrs.  Custer  was  com- 
petent generally,  or  not  there  Is  ample  evi- 
dence to  sustain  the  decree  disregarding  her 
testimony. 

There  is  one  particular,  however,  in  which 
the  decree  Is  wrong.  It  gives  to  Mlra  Custer 
more  land  than  the  will  devises  to  her. 
Doubtless,  the  testator  supposed  the  descrip- 
tion "the  northeast  quarter"  to  Include  all 
the  land  he  owned  In  the  north  half  of  the 
block;  but  It  does  not  do  so,  and  the  court 
has  no  power  to  correct  the  description.  The 
north  line  of  the  tract  west  of  the  railroad  is 
15Z76  feet.  The  decree  gives  to  Mrs.  Custer 
all  of  the  north  half  of  the  tract  except  the 
west  71.8  feet  thus  giving  her  4.68  feet  more 
than  she  Is  entitled  to. 

The  decree  will  therefore  be  reversed,  and 
the  cause  remanded  to  the  circuit  court  .of 
DeWltt  county,  with  directions  to  enter  a 
decree  finding  Mlra  Custer  to  be  the  owner 
in  fee  simple  of  the  following  described  prem- 
ises, viz. :  Commencing  76.38  feet  east  of  the 
northwest  comer  of  out-block  5,  In  the  city 
of  Clinton;  running  thence  east  to  the  west 
line  of  the  right  of  way  of  the  Illinois  Cen- 
tral Railroad  Company;  thence  south  along 
the  west  line  of  said  right  of  way  to  the 
center  line  of  said  out-block  5 ;  thence  west 
along  the  center  line  of  said  out-block  6  to 
a  point  midway  between  the  west  line  of  said 
right  of  way  and  the  west  line  of  said  out- 
block  5;  thence  north  to  the  place  of  be- 
ginning— and  directing  partition  to  be  made 
of  the  remainder  of  the  premises  in  out-block 
5  owned  by  James  C.  Rucker  at  the  time  of 
bis  death  among  the  same  parties  and  In  the 
same  proportions  aS  directed  in  the  original 
decree,  and  for  further  proceedings  not  In- 
consistent with  this  opinion.  Each  party  will 
pay  one-half  the  costs  of  this  court 

Reversed  and  remanded,  with  directions. 
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ROCKBIUL  T.  GONORESS  HOTEL  CO. 

(Supreme  Conrt  of  Illinois.    Dec.  15,  1008.) 
1.  CouBTS  ((  219*)— Cebtificatb  of  Impob- 

TANCE— POWEB  TO  GRANT. 

Practice  Act,  {  118  (Laws  1907,  p.  46^,  pro- 
vides tliat  tlie  Appellate  Conrt  may  malce  a  cer^ 
tiflcate  of  importance  and  grant  an  appeal  in 
any  case  decided  by  it  in  which  an  appeal  or 
writ  of  eiTor  from  that  conrt  to  the  Supremo 
Court  is  not  allowed  by  the  act  The  municipal 
court  act  (Laws  1907,  p.  226)  does  not  make  the 
Judgment  of  the  Appellate  Court  final  in  cases 
of  the  fourth  class  removed  to  that  court  by 
wxit  of  error,  and  the  practice  act  does  not  pro- 
vide for  an  appeal  from  or  writ  of  error  to  the 
Appellate  Court  in  a  case  of  that  kind.  Held, 
that  the  Appellate  Court  is  authorized  to  grant 
a  certificate  of  importance  in  a  case  of  the 
fourth  class. 

fBd.  Note.;J-For  other  cases,  see  Courts,  Dec. 
Dig.  f  219.»1 

2l  Triai.  (8  154*)— Demubkeb  to  Evidence— 

FoBM  AND  Requisites. 

A  demurrer  to  the  evidence  must  be  in 
writing,  and  set  out  particularly  the  facts  which 
the  evidence  fairly  tends  to  prove,  and  not  the 
evidence  which  tends  to  prove  the  facts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  851;  Dec.  Dig.  i  154.*] 

3.  Tbiai.  ({  165*)— Deuubbeb  to  Ktidbncb— 
Questions  Raised. 

In  an  action  against  a  hotel  company  for 
the  value  of  a  hand  bag  and  contents  lost  by  a 
gnest  a  demurrer  to  the  evidence  treated  by 
both  parties  as  a  motion  to  find  for  defendant 
for  want  of  any  evidence  to  prove  a  cause  of  ac- 
tion did  not  raise  the  question  of  the  right  to  re- 
cover for  jewelry  in  the  hand  bag,  as  that  relat- 
ed only  to  the  amount  of  damages. 

[Ed.  Note.- For  other  cases,  see  Trial,  Dec. 
Dig.  {  155.*] 

4.  Irnkeepebs  ({  11*)— Cabe  Requibbd   ot 
Xnnkeepebs, 

An  innkeeper  owes  the  duty  of  safely  keep- 
ing the  property  of  his  guests. 

[Ed.  Note. — ^For  other  cases,  see  Innkeepers) 
Cent  Dig.  »  17,  22;   Dec.  Dig.  {  11.*] 

Sw  Ihnkeepebs  (6  11*)— Loss  or  ob  Injubt 
to  Pbopebty  at  GuEfsrr  —  Actions  —  Pbe- 

'      SUMPTIONS  AND  BUBDEN   OF  PBOOF. 

The  loss  of  the  goods  of  a  guest  while  at 
an  inn  raises  a  presumption  of  negligence 
against  the  innkeei>er,  and  casts  the  burden  on 
him  to  exonerate  himself. 

[Ed.  Note.— For  other  cases,  see  In&keeperS) 
Cent  Dig.  i  87;   Dec  Dig.  {  U.*] 

6.  INNKEEPEBS    (8    11*)— LOSS    OF    OB    IHJUBT 
TO  PbOPBBTT  OF  GuESI^-STATUTES  LilmTINO 

Liability. 

The  innkeepers'  act  (Laws  1861,  p.  133), 
providing  that  an  innkeeper  who  shall  keep  a 
safe  and  post  the  notices  required  shall  not  be 
liable  for  money.  Jewelry,  or  other  valuables 
lost  if  not  delivered  for  deposit  unless  such  loss 
occurred  through  the  negligence  of  himself  or 
servants,  affords  no  protection  against  a  loss  oo- 
cnrrini;  by  the  negligence  of  the  porter  or  serv- 
ants of  an  innkeeper. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  88  17,  22 ;   Dec  Dig.  I  11.*] 

7.  INNKEEPEBS  (8  11*)— LoSS  OF  OR  InJUBT  TO 

Pbopebtt   of  Guest— Actions— Questions 

FOB  JUBT. 

Whether  Jewelir  and  valuables  in  a  hand 
bag  of  the  value  of  $.519  came  within  the  proviso 
of  the  innkeepers'  act  (Laws  1861,  p.  1.^  that 
the  exemption  of  an  innkeeper  from  liability  for 
money,  jewelry,  or  other  valuables  not  left  for 


deposit  in  his  safe  shall  not  apply  to  such  an 
amount  of  money  and  valuables  as  is  usually 
common  and  prudent  for  a  guest  to  retain  in 
his  room  or  about  his  person  was  a  question  of 
fact. 

[Ed.  Note.— For  other  cases,  see  Innkeeiwrs. 
Cent  Dig.  |  39;  Dec.  Dig.  8  11.*] 

8.  Innkeepebs  (8  11*)— Loss  of  or  Injubt  to 
Pbopebtt  of  Guest— Statutes  Lmitnio 
Liabiutt. 

The  innkeepers'  act  (Laws  1861,  p.  133), 
providing  that  an  innkeeper  who  shall  keep  an 
iron  safe  and  post  the  notices  required  shall  not 
be  liable  for  any  money,  jewelry,  or  other  val- 
uables lost,  if  not  delivered  for  deposit  did  not 
apply  where  a  guest  had  packed  her  goods  to 
leave  the  hotel  and  given  them  to  a  porter  sent 
to  receive  them. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Dec.  Dig,  1 11.*] 

Appeal  from  Appellate  Ooart,  First  Dis- 
trict, on  Writ  ot  Error  to  the  Monldpal 
Court  of  Chicago;  W.  N.  Gemmlll,  Jadge. 

Action  by  Valette  R.  Rockhlll  against  the 
Congress  Hotel  Company.  From  a  Judgment 
of  the  Appellate  Court  afDrming  a  Judgment 
for  plaintiff,  defendant,  on  a  certificate  of 
Importance  by  the  Appellate  Court,  appeals. 
A£Brmed. 

Goodrich,  Vincent  &  Bradley  (Joseph  M* 
Griffen,  of  counsel),  for  appellant  W.  S. 
Oppenhetm,  for  appellee. 

CARTWRIGHT,  C.  J.  Valette  R.  Rock- 
bill,  appellee,  brought  this  suit  in  the  munic- 
ipal court  of  Chicago  against  Ck>ngress  Hotel 
Company  to  recover  the  value  of  a  hand  bag 
and  contents  lost  while  she  was  a  guest  at 
the  Auditorium  Annex,  one  of  the  defeudant's 
botels.  The  case  was  tried  upon  a  written 
stipulation  as  to  the  facts,  which  was  sub- 
mitted to  the  court,  and  defendant  thereupon 
demurred  to  the  evidence.  The  demurrer 
was  overruled,  and  the  defendant  then  moved 
the  court  to  enter  a  Judgment  against  it  for 
$66,  being  the  value  of  the  hand  bag  and  cer- 
tain articles  named  in  the  stipulation.  Tlie 
court  denied  the  motion,  and  found  the  issues 
for  the  plaintiff  and  entered  Judgment  for 
$585  and  costs.  A  writ  of  error  was  sued 
out  from  the  Appellate  Conrt  for  the  First 
district,  and  the  Judgment  was  there  afiOrm- 
ed.  The  Appellate  Court  granted  a  certificate 
of  Importance,  by  virtue  of  which  the  case 
is  brought  to  this  court. by  appeal. 

A  preliminary  question  is  raised  as  to  the 
power  of  the  Appellate  Ciourt  to  grant  a  cer- 
tificate of  Importance  in  a  case  of  the  fourth 
dass,  which  by  the  municipal  court  act  can 
be  reviewed  only  by  writ  of  error  sued  out 
from  the  Appellate  Conrt.  The  act  In  rela- 
tion to  a  municipal  court  In  Chicago  (Laws 
of  1907,  p.  226)  and  the  act  In  relation  to 
practice  In  courts  of  record  (Laws  of  1907. 
p.  444)  were  approved  on  the  same  day.  Sec- 
tion 119  of  the  practice  act  provides  that  the 
Appellate  Court  may  make  a  certificate  of 
importance  and  grant  an  appeal  in  any  case 
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decided  by  that  court  in  wblch  an  appeal 
or  writ  of  error  from  fie  Appellate  Court 
to  this  court  is  not  allowed  by  said  act.  The 
moniclpal  conrt  act  does  not  make  tbe  Judg- 
ment of  tbe  Appellate  Court  final  In  cases  of 
the  fourth  class  retnoved  to  that  court  by  writ 
of  error,  and  the  practice  act  does  not  provide 
for  an  appeal  from  or  writ  of  error  to  the  Ap- 
pellate Court  in  a  case  of  this  kind.  We  are 
of  the  opinion  that  the  practice  act  author- 
ieed  the  appeal.  The  case  was  tried  in  the 
municipal  court  without  a  Jury  on  the  stipu- 
lation of  facts,  and  the  demurrer  to  the  evi- 
dence was  verbal.  The  practice  of  demurring 
to  evidence  la  but  seldom  resorted  to,  and  it 
has  always  been  the  rule  that  a  demurrer  of 
that  kind  must  be  in  writing  and  set  out 
particularly  the  facts  which  the  evidence  fair- 
ly tends  to  prove,  and  not  the  evidence  which 
tends  to  prove  the  facts,  and  admitting  the 
facts  leaves  the  court  nothing  to  do  but  to 
apply  the  law  to  them.  Creach  t.  Taylor,  2 
Scam.  277;  Crowe  v.  People,  92  111.  231. 
Whether  the  practice  of  demurring  to  the 
evidence  is  applicable  to  tbe  municipal  court 
exercising  its  jurisdiction  in  cases  of  the 
fourth  class,  where  there  are  no  written 
pleadings  and  tbe  procedure  resembles  that 
of  Justice  courts,  is  not  here  considered. 
Counsel  on  both  sides  treat  the  demurrer  as  a 
motion  to  the  court  to  And  for  the  defendant 
for  want  of  any  evidence  tending  to  prove  a 
cause  of  action,  and,  whether  considered  as 
a  demurrer  to  the  evidence  or  as  such  a  mo- 
tion, the  court  was  clearly  right  In  the  ruling, 
since  even  on  the  theory  of  the  defendant  it 
was  liable  for  the  loss  of  the  hand  bag  and  of 
certain  articles  contained  in  it,  which  it  ad- 
mits are  usually  and  ordinarily  carried  and 
used  by  travelers  and  guests  of  hotels.  The 
effort  in  this  court  la  to  obtain  a  decision  that 
the  municipal  court  erred  in  permitting  a  re- 
covery for  Jewelry,  for  the  loss  of  which  de- 
fendant claims  it  was  not  liable;  but  that 
question  was  not  raised  by  the  demurrer  to 
the  evidence  and  relates  only  to  the  amount 
of  damagea  The  defendant  presented  to  the 
court  a  number  of  alleged  propositions  of 
law,  one  of  which  was  held  and  the  others 
refused,  and  it  is  insisted  that  the  court  erred 
in  such  refusal. 

The  facts  admitted  by  the  stipulation  were, 
in  substance,  aa  follows:  Tbe  plaintiff,  with 
her  husband,  her  mother,  her  sister,  and  an- 
other lady,  forming  one  x>arty,  were  guests  at 
the  Auditorium  Annex,  and  occupied  a  suite 
of  rooms.  The  party  had  with  them  at  the 
hotel,  tn  their  rooms,  two  trunks,  two  band 
bags,  a  dress  suit  case  and  a  wooden  box. 
One  of  tbe  band  bags  l>elonged  to  the  plain- 
tiff, and  she  had  packed  in  It  a  number  of 
articles  for  use,  which,  with  the  hand  bag, 
amounted  in  all  to  $66,  and  she  also  had  in 
it  various  articles  of  Jewelry  and  ornaments, 
making  a  total  value  of  $585  for  the  hand 
bag  and  its  contents.  The  stay  of  the  party 
at  tbe  hotel  came  to  an  end,  and  their  bag- 


gage was  packed  for  the  purpose  of  leaving. 
The  plaintiff  notified  the  clerk  of  the  defend- 
ant tliat  she  was  about  to  leave  the  hotel, 
and  to  send  up  to  her  room  for  the  baggage. 
She  remained  in  the  room  until  a  porter  of 
the  defendant  came  up  for  the  baggage  and  it 
was  delivered  to  him.  She  told  the  porter  to 
take  the  checks  for  the  baggage  to  the  head 
porter's  desk,  and  she  would  go  there  and 
get  them.  When  she  went  to  the  desk  to  ob- 
tain the  checks,  she  was  given  one  less  chedc 
than  the  number  of  pieces  of  baggage,  and 
the  hand  bag  with  its  contents  was  missing. 
It  had  t>een  lost  while  in  charge  of  the  porter 
to  whom  it  was  delivered  or  in  the  custody 
of  other  servants  of  the  defendant.  The  de- 
fendant had  compiled  with  tbe  innkeepers' 
act  of  this  state,  and  tbe  plaintiff  never  gave 
any  notice  to  the  defendant  that  the  hand 
bag  contained  the  articles  shown  in  the  stipu- 
lation, and  the  defendant  had  no  notice  of 
such  contents  or  the  value  of  the  bag. 

An  Innkeeper  owes  the  duty  and  assumes 
the  obligation  of  safely  keeping  the  property 
of  his  guests,  and,  if  tbe  property  is  lost,  all 
that  is  necessary  to  make  a  prima  fade 
case  is  to  show  the  relation  of  Innkeeper  and 
guest  and  the  loss.  The  burden  is  then  cast 
on  the  innkeeper  to  exonerate  hlmeelf,  and 
this  be  may  do  by  showing  that  there  has 
been  no  negligence  on  the  part  of  himself  or 
bis  servants,  or  that  the  loss  was  caused  by 
tbe  personal  negligence  of  tbe  guest  or  aome 
one  for  whom  the  guest  was  responsible,  or 
by  superior  force.  The  loss  of  the  goods  of 
the  guest  while  at  an  Inn  raises  a  presump- 
tion of  negligence  on  the  part  of  tbe  inn- 
keeper or  bis  servants,  and  prior  to  the  pas- 
sage of  tbe  innkeepers'  act  guests  at  an  inn 
were  not  bound  to  deposit  money  or  valu- 
ables with  the  innkeeper,  although  they  knew 
that  an  Iron  safe  was  provided  for  that  par- 
pose.  Metcalf  v.  Hess,  14  111.  129;  John- 
son V.  Richardson,  17  III.  802,  63  Am.  Dec. 
369.  The  Innkeepers'  act  (Laws  1861,  p.  133) 
provides  that  every  innkeeper  who  shall  keep 
an  iron  safe  in  good  order  and  suitable  for 
the  purpose  and  shall  post  the  notices  pro- 
vided for  shall  not  be  liable  for  any  money. 
Jewelry,  or  other  valuables,  of  gold,  allver, 
or  rare  and  precious  stones  that  may  be  lost. 
If  the  same  are  not  delivered  to  tbe  Inn- 
keeper, his  agent,  or  derk  for  deposit,  "un- 
less such  loss  shall  occur  by  the  band  or 
through  the  negligence  of  the  landlord  or  by 
a  clerk  or  servant  employed  by  him  in  such 
hotel  or  inn."  It  is  contended  that  the  court 
erred  in  overruling  the  demurrer  to  the  evi- 
dence for  the  reason  that  this  act  exempted 
the  defendant  from  liability.  No  matter 
what  the  effect  of  the  act  might  be,  the  court 
did  not  err,  since  the  bag  and  part  of  Its  con- 
tents were  not  within  the  terms  of  the  act 
But  the  act  did  not  apply  to  this  case,  for 
the  reason  that  the  loss  occurred  by  the  neg- 
ligence of  the  porter  or  servants  of  the  de- 
foidant,  and  the  statute  affords  no  protec- 
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tion  against  anch  a  loss.  The  act  farther 
provides  that  nothing  contained  In  It  shall 
apply  to  such  an  amonnt  of  money  and  valo- 
ables  as  Is  nsual,  common,  and  prudent  for 
any  gueat  to  retain  in  his  room  or  about  his 
person,  and  the  question  whether  the  amount 
of  Jewelry  and  valuables  in  the  hand  bag 
came  tritliln  the  proviso  and  were  such  an 
amount  as  Is  usual,  common,  and  prudent 
for  a  guest  to  retain  in  his  room  or  about 
Ma  person  was  purely  a  question  of  fact  It 
could  not  be  raised  by  the  demurrer,  which 
presented  nothing  but  a  question  of  law,  and 
the  question  of  fact  has  been  finally  settled 
by  the  Judgment  of  the  Appellate  Court. 
The  innkeepers'  act  did  not  apply  to  the  situ- 
ation at  all.  The  stay  of  the  plaintiff  at  ttxe 
defendant's  hotel  as  a  guest  was  about  to 
terminate,  and,  if  she  was  responsible  tor 
the  care  and  protection  of  the  Jewelry  up  to 
that  time  for  the  reason  that  she  did  not  de- 
posit It  with  the  defendant,  the  property 
could  not  remain  In  the  iron  safe  while  she 
was  taking  her  departure  from  the  hotel  with 
It.  When  ((he  patiked  her  goods  to  leave  the 
liotel  and  gave  them  In  charge  of  the  porter 
sent  to  receive  them,  there  was  no  require- 
ment of  the  statute  that  they  should  be  on 
deposit  In  the  safe. 

The  supposed  propositions  of  law  submit- 
ted to  the  court  were  with  one  exception  not 
propositions  of  law,  but  depended  upon  the 
conclusion  of  the  court  as  to  matters  of  fact. 
The  only  one  which  could  be  termed  a  propo- 
sition of  law  was  marked  by  the  court  "held." 

The  Judgment  of  the  Appellate  Oourt  la 
affirmed. 

Judgment  affirmed. 

(tn  111.  m.) 

PEOPLB  ex  rel.  LKB,   County  Collector,  v. 
KANKAKEE  &  S.  W.  R.  CO. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  CouNTiBB  fl  192*)— TAX4II0II— Tax  Lbvt— 

PUBPOSKS— SUFFICIEHOT. 

A  tax  levy  by  the  county  board  of  a  county 
tor  "salaries  of  the  officers  sufficiently  desie- 
nates  the  purpose  of  the  tax  as  being  to  pay 
salaries.payable  out  of  the  county  treasury  from 
money  received  by  general  taxation. 

(E^.  Note.— For  other  cases,  ses  Counties, 
Dec.  Dig.  {  192,*] 

2.  HioHWATS  (I  127*)— Tax  liBTT— Statuiu 

— COUPLIANOK. 

Hnrd's  Bev.  St  190S,  e.  121,  1 10,  requires 
the  commissioners  of  highways  to  certify  the 
amount  of  their  levy  for  road  and  bridge  pur- 
poses to  the  town  clerk,  who  shall  file  sudi  cer- 
tificate in  his  office  and  who  shall  certify  the 
levy  to  the  counter  deik  for  extension.  The 
commissioners  of  highways  of  a  town  delivered 
to  the  detk  duplicate  copies  of  the  certificates 
as  to  an  alleged  contingency  and  of  the  written 
consent  of  the  auditor  and  assessor,  and  dupli- 
cate copies  of  the  certificate  of  the  Iey7.  Both 
copies  of  the  certificate  of  levy  were  signed  by 
eadi   of   the  commissioneiB.     The   town   clerk 

S laced  on  file  in  his  office  a  copy  of  each  of  these 
ocuments,  and  transmitted  the  other  copy  ot 


each  to  the  county  de^  tMether  with  a  copy 
of  the  record  of  a  town  meeting  levyine  an  addi- 
tional road  and  bridge  tax.  The  aocnments 
transmitted  to  the  county  derk  did  not  bear  the 
file  mark  of  the  town  derk.  Beli,  that  the  cer- 
tificate of  levy  tranmnitted  to  the  county  derk 
was  a  copv,  and  the  coart  properly  permitted 
the  town  cleik  to  amend  his  certificate  so  as  to 
show  that  the  duplicate  of  the  certificate  of  levy 
on  file  with  the  countr  derk  was  a  copy  of  the 
original  certificate  of  levy  in  his  office. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  S  127.*] 

8.  Bbidqes  ({  12*)— Taxes— Statotb— "Con- 

tiwobmct." 

A  certificate  of  the  commissioners  of  high- 
ways of  a  town,  which  redtes  that  in  the  opin- 
ion of  the  commissioners  an  additional  tax  levy 
is  necessary  "in  view  ot  the  contingency  that  ft 
is  necessary,  on  account  of  their  destruction,  to 
rebuild  inunediately  nine  bridges,"  does  not 
show  the  existence  of  a  contingency  within 
Hurd's  Rev.  St  lOOSS,  c.  121,  |  14,  authoriaiM 
the  commissioners  of  highways  to  make  an  ad- 
ditional tax  levy,  where  in  their  opinion  a  great- 
er levy  is  needed  in  view  of  some  ''contingency," 
since  the  "contingency"  contemplated  is  some- 
thing that  does  not  occnr  regularly  in  the  ordi- 
nary course  of  events. 

[Ed.  Note.— For  other  cases,  see  Bridges,  I>s& 
Dig.  {  12.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1497,  1498.] 

4.  Taxation    ((   645*)  —  I>bockxdino«   vob 

JUDOUBNT— OBJEOTIONB— HZABING. 

Where  there  is  but  one  application  by  a 
taxing  power  for  Judgment  for  delinquent  taxss 
and  all  objections  are  made  by  the  same  prop- 
erty owner,  the  objections  may  properly  he  join- 
ed and  heard  in  the  same  proceeding,  though 
several  taxes  are  Involved,  the  statute  providing 
that  the  objections  shall  be  heard  and  determin- 
ed in  a  summary  manner  without  i^eadings. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  045.*] 

5.  Taxation    (|    038*)  —  Pbooxkoinos   wok 
judgusm^-objkotiohb. 

In  a  suit  by  a  taxin|[  power  for  Judgment 
for  delinquent   taxe 
the  taxing  power  to  i 
the  taxpayer  as  to  the  validity 
should  not  receive  consideration. 

[lid.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  1301 ;  Dec.  Dig.  {  638.*] 

Appeal  from  Kankakee  County  Court;  A. 
W.  Deselm,  Judge. 

Action  by  the  People,  oa  the  relation  of 
Danid  O.  liCe,  county  collector  of  Kanka- 
kee county,  against  the  Kankakee  &  South- 
western Railroad  Company.  From  a  Judg- 
mtmt  for  plaintiff,  defendant  appeala  B»- 
veraed  and  remanded. 

See,  also,  281  111.  100,  83  N.  B.  115;  281 
Ul.  490,  88  N.  B.  117. 

W.  R.  Hunter  (John  O.  Drennan,  of  coon- 
sel),  for  appellant  J.  Bert  Miller,  State's 
Atty.,  for  appellee. 

SCOTT,  J.  At  the  June  term,  1908,  of  th« 
county  court  of  Kankakee  county,  Daniel  O. 
Lee,  the  county  collector  of  that  county, 
made  application  for  Judgment  against  the 
lands  of  appellant  for  taxes  for  the  year 
1907  alleged  to  be  delinquent  Upon  a  hear- 
ing the  objections  Interposed  were  overrule 
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ed.  Judgment  entered  tor  the  taxes,  and  this 
appeal  is  prosecuted.     • 

The  appellant  objected  to  certain  taxes, 
amounting  to  $148.37,  extended  for  county 
purposes  under  an  Item  designated  in  the 
levy  as  "salaries  of  the  officers,"  on  the 
ground  that  the  purpose  stated  was  not  suf- 
ficiently specific.  It  also  objected  to  the  road 
and  bridge  tax  of  the  town  of  Otto  extended 
against  Its  property;  the  amount  of  this  lax 
80  extended  being  ^234.81.  The  basis  of  the 
-objection  to  the  last-mentioned  tax  will  be 
hereinafter  stated.  The  county  board  levied 
$12,500  for  "salaries  of  the  officers."  We 
are  of  opinion  the  purpose  of  this  tax  was 
sufficiently  designated  by  the  words  Just 
quoted.  The  taxpayer  would  understand 
therefrom  that  this  sum  was  levied  to  pay 
salaries  which  were  payable  out  of  the 
county  treasury  from  money  raised  by  gen- 
eral taxation.  He  could  ascertain  the  ap- 
proximate amount  so  payable,  and.  If  the 
levy  was  greater  than  it  should  be,  be  could 
then  object  to  the  excess.  The  town  of  Otto 
Is  operated  under  the  '^ash  system."  The 
tax  levied  In  that  town  for  road  and  bridge 
purposes  was  100  cents  on  each  $100;  40  cents 
of  the  levy  being  made  to  meet  an  alleged 
contingency.  The  statute  requires  that  the 
commissioners  of  highways  shall  certify  the 
amount  of  their  levy  to  the  town  clerk,  that 
he  shall  keep  that  certificate  on  file  in  his 
office,  and  that  be  shall  certify  the  levy 'to 
the  county  clerk  for  extension.  Hard's  St 
1906,  c.  121,  f  16.  It  is  first  objected  to  this 
tax  that  the  town  clerk  filed  with  the  county 
clerk  the  original  of  the  certificate  made 
by  the  commissioners,  instead  of  a  certified 
copy  thereof.  It  appears  th*at  the  commis- 
sioners delivered  to  the  clerk  duplicate  cop- 
ies of  the  certificate  to  the  auditors  and  as- 
sessor In  reference  to  the  alleged  contingen- 
cy, duplicate  copies  of  the  written  consent  of 
the  auditors  and  assessor,  and  duplicate 
copies  of  the  certificate  of  the  levy.  Both 
copies  of  the  certificate  of  levy  were  signed 
by  each  of  the  commissioners.  One  copy  of 
each  of  these  documents  the  town  clerk  plac- 
ed on  file  In  his  office,  and  the  other  copy 
of  each  he  transmitted  to  the  county  clerk 
in  the  manner  hereinafter  pointed  out  At 
the  town  meeting  in  1907  the  voters  of  the 
town  of  Otto,  being  under  a  misapprehension 
as  to  their  power,  adopted  a  motion  levying 
a  road  and  bridge  tax  additional  to  the  60 
cents  on  the  $100.  When  the  town  clerk 
sent  the  duplicates  of  the  certificates  left 
with  him  by  the  commissioners  to  the  coun- 
ty clerk,  he  attached  thereto  a  copy  of  that 
part  of  the  record  of  the  town  meeting  which 
pertained  to  this  tax.  All  of  the  papers  so 
sent  were  attached  together  and  delivered 
as  one  document,  and  they  were  so  arranged 
that  in  reading  them  the  certificates  and  the 
consent  of  the  board  of  auditors  and  assess- 
or came  first  and  appeared  in  their  chrono- 
logical order  and  the  copy  of  the  part  of  tiie 
record  came  last     Following  that,  and  at- 


tached thereto,  was  the  certificate  of  the 
town  clerk  stating  that  the  document  which 
purported  to  be  a  copy  of  a  part  of  the  rec- 
ord of  the  town  meeting  was  such  copy,  and 
no  other  certificate  of  the  town  clerk  ac- 
companied the  instrument  It  Is  conceded 
that  the  action  of  the  voters  was  without 
legal  effect,  and  their  action  Is  only  referred 
to  here  that  the  facts  may  be  clearly  under- 
stood in  regard  to  the  papers  filed  with  the 
county  clerk.  Upon  the  hearing,  on  motion 
of  appellee,  leave  was  given  the  town  clerk 
to  amend  his  certificate  so  as  to  show  that 
the  duplicate  of  the  commissioners'  certifi- 
cate of  levy  on  file  was  a  copy  of  the  orig- 
inal certificate  of  levy  remaining  In  his  of- 
fice. Pursuant  to  that  leave  he  did  so  amend 
his  certificate. 

We  think  the  contention  that  the  docu- 
ment filed  with  the  county  clerk  was  the 
original  certificate  of  levy  is  without  merit 
When  the  certificate  was  made  In  duplicate 
and  both  copies  delivered  to  the  town  clerli, 
he  might  properly  treat  one  copy  as  the 
original  and  use  the  other  copy  toji  the  pur- 
pose of  certifying  the  levy  to  the  county 
clerk.  The  copy  which  he  filed  in  his  office 
was  an  original.  The  fact  that  the  c<vy 
which  be  sent  to  the  county  clerk  was  made 
and  signed  by  the  commissioners  is  Imma- 
teriaL  The  original  certificate  actually  filed 
with  the  town  clerk  was  not  filed  with  the 
county  clerk,  and  the  document  filed  with 
the  county  clerk  had  attached  thereto  a  cer- 
tificate which  was  not  as  full  and  complete 
as  it  should  have  been,  yet  all  the  papers 
were  filed  with  the  county  clerk  as  one  doc- 
ument, and  the  certificate  of  the  town  clerk 
was  to  the  effect  that  the  last  portion  there- 
of was  a  copy  of  the  record  of  the  town 
meeting.  The  other  Instruments  which  pre- 
ceded the  copy  of  the  record  and  were  at- 
tached thereto  did  not  bear  the  file-mark  of 
the  town  clerk,  as  the  original  of  the  com* 
mlssloners'  certificate  of  levy  should  have 
done.  We  think,  imder  these  circumstances, 
the  presumption  would  be  that  the  instru- 
ment filed  showing  the  commissioners'  levy 
was  a  copy,  and  not  the  original.  This  case 
is  In  this  way  distinguished  from  People  v. 
Belleville  &  Bldorado  Railroad  Co.,  232  III. 
4S4,  83  N.  E.  960,  where  there  was  nothing 
whatever  to  show  that  the  papers  filed  with 
the  county  clerk  were  copies  rather  than 
originals.  In  other  cases  relied  upon  by  ap- 
pellant the  originals  were,  in  fact,  filed  with 
the  county  clerk.  The  court  was  right  in 
permitting  the  amendment  of  the  town 
clerk's  certificate.  Toledo,  St  Louis  &  West- 
ern Railroad  Co.  v.  People,  225  111.  425,  80 
N.  E.  283. 

Forty  cents  on  the  $100  of  this  road  and 
bridge  tax  is  further  objected  to  on  the 
ground  that  the  certificate  of  the  highway 
commissioners  to  the  auditors  and  assessor 
does  not  state  the  existence  of  a  contingen- 
cy within  the  meaning  of  section  14,  c.  121, 
Hurd's  Rev.  St  1905.    This  certificate  recites 
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tiiat  In  the  oplnl<Hi  of  fhe  commlaslonerB  the 
additional  leTy  la  neceaaary  "In  view  of  the 
contingency  that  It  iB  neceaaary,  on  account 
of  their  deatmctlon,  to  rebnild  Immediately 
nine  brldgea."  The  location  of  each  bridge 
la  then  given,  and  It  la  further  atated  that 
to  repair  them  will  coat  the  town  $1,890, 
and  that  It  will  take  all  of  the  levy  of  60 
ceats  to  pay  for  other  repalra  and  road  work. 
It  la  urged  agalnat  thla  certificate  that  the 
necesalty  of  rebuilding  brldgea  that  have 
been  deetroyed  doea  not  create  a  contingency 
unleas  the  bridges  were  deatroyed  by  atorm 
or  fire  or  aome  like  event,  and  that  the  cer- 
tificate Is  entirely  conalstent  with  the  de- 
struction of  the  bridges  by  the  natural  pro* 
cesaea  of  decay.  In  which  event,  it  la  urged, 
no  additional  levy  la  authorized  by  the  law. 
In  Toledo,  St  ]>)uls  &  Weatem  Ballroad  Co. 
V.  People,  226  111.  657,  80  N.  B.  1059,  we  said 
the  contingency  contemplated  is  aomething 
that  doea  "not  occur  regularly  In  the  ordi- 
nary courser  of  events."  In  People  v.  Peo- 
ria &  Pekin  nnl<m  Ballway  Oo.,  232  III.  540, 
88  N.  B.  ip54,  one  of  the  contlngendea  men- 
tioned In  the  certificate  was  the  necessity  of 
providing  for  the  protection  of  the  piers  of 
a  certain  bridge.  We  held  thla  did  not  abow 
tlie  existence  of  a  contingency;  that  If  the 
necessity  arose  from  the  action  of  such  high 
water  as  occurs  occasionally  every  year, 
or  from  the  wash  of  ordinary  rainfall  or  oth- 
er like  causes,  no  contingency  existed,  while 
if  the  necessity  resulted  from  a  change  in 
the  course  of  the  stream,  or  from  some  other 
like  unexpected  cause,  a  contingency  did  ex- 
ist Tested  by  these  cases,  the  certificate 
now  before  us  does  not  satisfy  the  statute. 
Whether  the  destruction  of  the  bridges  ere-. 
ates  a  contingency  depends  entirely  upon 
the  character  of  the  forces  which  worked  the 
ruin,  and  this  the  certificate  falls  to  ahow. 

Appellee  demurred  to  the  objections.  Up- 
on the  demurrer  being  overruled.  It  moved  to 
strike  the  objections  from  the  files.  Upon 
the  denial  of  that  motion,  It  moved  to  com- 
pel the  appellant  to  elect  upon  which  of  Ita 
several  objections  It  would  proceed.  This 
motion  was  also  ovorruled.  The  appellee  by 
assignment  of  cross-error  questions  each  of 
these  three  rulings.  These  various  dilatory 
steps  taken  by  appellee  seem  to  have  been 
the  result  of  its  view  that  the  objections 
were  "double,"  that  the  objections  to  each 
tax  should  be  tried  in  a  separate  proceeding 
distinct  from  the  trial  of  the  objections  to 
each  other  tax,  and  that  the  objections  to 
the  several  taxes  should  not  be  joined  in  the 
same  proceeding.  Where  there  is  bnt  one 
application  by  the  taxing  power,  and  all  ob- 
jections, as  in  this  case,  are  made  by  the 
same  property  owner,  the  objections  may 
properly  be  joined  and  heard  in  the  same 
proceeding  although  several  taxes  be  involv- 
ed. Such  has  been  the  universal  practice 
for  more  than  30  years,  and  it  will  not  be 


changed  now.  The  statute  provides  that 
these  objections  shall  be  heard  and  deter- 
mined "in  a  sunmiary  manner,  without  plead- 
ings," and  the  courts  should  not  allow  ap- 
plicants to  Interfere  with  the  right  so  con- 
ferred upon  the  property  owners  by  plead- 
ing as  at  common  law  or  by  the  Interposition 
of  technical  rules  of  the  common  law  which 
do  not  go  to  the  merits  of  the  objections. 
Illegal  taxation  is  unjnst  taxation.  The  man 
who  is  illegally  taxed  has  placed  upon  him 
an  unfair  burden.  He  must  either  pay  the 
wrongful  charge  or  bear  the  expense  of  liti- 
gating Its  validity  in  a  suit  with  the  pub- 
lic. In  the  conduct  of  that  suit  technical  op- 
position by  the  applicant  to  the  objections 
should  not  receive  consideration. 

The  judgment  of  the  county  court  will  be 
reversed  and  the  cause  will  be  remanded, 
with  dlrectlona  to  austain  the  objections  as 
to  40  cents  on  ike  $100  of  the  road  and  bridge 
tax  of  the  town  of  Otto,  to  overrule  the  ob- 
jections in  every  other  respect  and  to  enter 
judgment  accordingly. 

Beversed  and  remanded,  with  directions. 

annLtm 

CITT  OP  CHICAGO  V.  WEST  SIDE  METAIi 

EBFININO  CO. 

(Supreme  Gonrt  of  lillnote.    Dee.  15,  190&) 

CouBTs  (S  219*)— SuPBEMB  Co-OBX— Appellate 

JUBISDICTIOH— CkbTIFICATB  OF  IVPOBTASCX. 

Where  a  judgment  for  |100  penalty  and 
costs  against  defendant  for  violation  oC  Chicago 
Municipal  Code  was  reversed  by  the  Appellate 
Court  withont  remand,  a  further  appeal  conld 
not  be  taken  to  the  Supreme  Court  without  a 
certificate  of  importance. 

[EU.  Note.— For  other  cases,  see  Courts,  Cmt 
Dig.  S  1775;  Dec.  Dig.  t  219.*] 

Appeal  from  Appellate  Court  First  Dis- 
trlot  on  Appeal  from  Municipal  Court  of 
Clilcago;   John  C.  Scovel,  Judge. 

Action  by  the  City  of  Chicago  against  th« 
West  Side  Metal  Befining  Company.  Judg- 
ment for  plaintiff  reversed  by  the  Appellate 
Court  (140  111.  App.  699)  without  remand,  and 
plaintiff  appeals.    Dismissed. 

(Jeorge  H.  White  (Henry  M.  Seligman,  of 
cotinsel),  for  appellant  Benjamin  E.  Cohen 
(H.  J.  Bosenberg  of  counsel),  for  appellee. 

FAEMBB,  J.  This  suit  was  begun  oy  "ap- 
pellant, the  city  of  Chicago,  filing  a  praecipe 
in  the  municipal  court  in  said  city  for  a 
summons  against  appellee.  The  bill  of  par- 
ticulars stated  that  the  city  of  Chicago  claim- 
ed a  penalty,  not  exceeding  $100,  for  the  vio- 
lation of  section  2040  of  the  Bevised  Munic- 
ipal Code  of  the  dty  of  Chicago  by  appellee 
for  carrying  on  in  said  city  the  business  of 
junk  dealer  without  first  obtaining  a  license 
80  to  do.  Summons  was  issued  as  prayed, 
and  served.  Trial  was  had  In  the  municipal 
court  and  a  judgment  entered  against  appel- 
lee for  $100  debt  and  costs  of  suit  and  an 
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execution  awarded  tbeiefor.  AK>eIIee  bere, 
who  was  defoidant  below,  appealed  from  the 
judgment  of  tbe  municipal  court  to  tbe  Ap> 
pellate  Ciourt  That  court  reversed  tbe  Judg- 
ment of  the  municipal  court  without  remand- 
ing the  case,  and  the  dty  of  Chicago  has 
brought  the  case  to  thlg  court  by  appeal. 

The  Appellate  Court  made  no  certificate  of 
lmp<H:tance.  The  statute  does  not  warrant 
appeals  from  the  Apellate  Court  to  this 
oonrt  in  such  cases,  and  the  appeal  is  dis- 
missed. 

Appeal  dismissed. 


(m  in.  374) 
BBITBR  T.  STANDARD  SCALE  &  SUP- 
PLY CO. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.) 

1.  Apfkai.  and  Ebbob  (I  lOM*)— Rbview— Db- 

OISION    OF   INTERUEDIATX    COUBT^-QUESTIOW 

or  Fact. 

Where  tbe  facts  are  controverted,  the  judg- 
ment of  tbe  Appellate  Court  is  conclasive  on 
the  Supreme  Court  on  all  questions  of  fact. 

[I!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4322 ;  Dec.  Dig.  |  1094.*] 

2.  Masteb  and  Sebvant  n  80*)— Aonoir  roB 
Wages— DisoHABOs  of  Sebvaht— Question 

FOB  JOBT. 

In  an  action  by  a  serrant  to  recover  hit 
salary,  evidence  held  to  present  a  question  for 
the  jury  whether  plaintiff  bad  been  discharged 
by  defendant,  and  hence  not  entitled  to  salary. 
[HM.  Note. — For  other  cases,  see  Master  and 
Servant,  Dae.  Dig.  ^  80.*] 

8.  Masteb  and  Sebvant  (|  80*)— Aonon  fob 

WAOEa— iNSTBUCnONS. 

In  an  action  by  a  servant  to  recover  his 
salary,  Instructions  on  the  issue  as  to  whether 
plaintiff  had  been  discharged  by  defendant  held 
sufficient 

[EH.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  80.*] 

4.  Appeal  and   Ebbob   (|   1068*)— Review— 

HaBITLESS  EBROB— iNBTBtrCTIONS. 

In  an  action  by  a  servant  to  recover  his 
salary,  defendant  having  requested  an  instruc- 
tion that  there  should  be  deducted  from  plain- 
tiff's salary  whatever  was  paid  to  other  persons 
who  took  charge  of  defendant's  business  daring 
I^aintiff's  absence,  error,  If  any,  in  modifying 
■nch  instruction  so  as  to  make  it  applicable  to 
a  single  item  of  expense,  was  harmless,  where 
there  was  no  evidence  that  any  other  expense 
was  incurred  on  account  of  such  absence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1066.*] 

8.  Masikb  and  Skbvaht  (|  80*)— Aotior  fob 
Waqks— EvioxncB. 

In  an  action  by  a  servant  to  recover  his 
•alary,  it  was  proper  to  exclude  evidence  offer- 
ed by  defendant  as  to  the  expenses  of  a  person 
who  called  on  jdaintiff  to  interview  him  in  re- 
gard to  complaints  made  by  defendant  as  to 
Slaintiff's  incompetency  and  his  absence  from 
is  work,  where  defendant  did  not  attempt  to 
show  that  such  person  made  the  trip  on  account 
of  such  complaints. 

(EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  SO.*] 

6.  Tbial  (J  48*)— Reception  of  Bvidkncb-' 
Evidence  Am[issiBi.E  in  Past. 

In  an  action  by  a  servant  to  recover  his 
salarv  in  which  defendant  claimed  that  plaintiff 
had  been  discharged,  letters  written  by  plain- 


tiff to  defendant  demanding  Us  salary,  and 
asking  information  as  to  when  plaintiff  was  ex- 
pected to  resume  his  work,  were  properly  ad- 
mitted Ml  the  issue  of  plaintiff's  readiness  to 
perform,  thou(ji  plaintiff's  right  of  action  did 
not  depend  on  a  demand  for  payment  of  his 
salary;  the  court  having  given  an  instruction 
limiting  the  eifect  of  the  letters. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  120;   Dec.  Dig.  {  48.*] 

Appeal  from  Appellate  Oonrt,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;  John  Olbbons,  Judge. 

Action  by  Edward  Relter  against  the 
Standard  Scale  te  Supply  Company.  From  a 
judgment  of  the  Appellate  Court,  aflOirmlng 
a  Judgment  for  plaintiff,  defendant  appeata. 
Affirmed. 

Winkler,  Baker  &  Holder,  for  appellant 
Ashcraft  ft  Ashcraft  (Charles  F.  Rathbun 
and  E.  M.  Ashcraft,  of  counsel),  for  appellee. 

CARTER,  J.  This  Is  an  action  of  assump- 
sit brought  November  6,  1006,  in  the  circnlt 
court  of  Cook  county,  to  recover  Installments 
of  salary  of  appellee  for  the  months  of  May 
to  October,  1006,  inclusive,  at  $300  a  month. 
Judgment  for  |1,700  was  entered  on  the  ver- 
dict, and,  the  Appellate  Court  for  the  First 
District  having  aflSrmed  the  judgment,  tbe 
cause  was  thereupon  appealed  to  this  court 

The  agreement  was  in  writing,  and  orig- 
inally made  with  the  Standard  Scale  &  Sup- 
ply Company,  Limited,  and  afterward  assum- 
ed by  appellant  It  provided  that  appellee 
should  act  as  manager  of  said  company's 
branch  house  in  Chicago  for  the  period  from 
March  1, 1904,  to  December  81, 1911,  at  $3,000 
a  year,  payable  in  monthly  installments  of 
$300,  and  a  certain  share  of  the  net  profits  of 
said  branch  house,  and  should  give  "his  best 
services  for  tbe  promotion  and  welfare  of 
the  business."  The  evidence  tends  to  show 
that  as  early  as  October,  1905,  appellant  had 
become  dissatisfied  with  .the  results  of  tbe 
Chicago  branch,  and  asked  for  appellee's 
resignation.  He  remained  In  his  position, 
however.  In  charge  of  the  ofBce  and  his  sal- 
ary was  paid  up  to  and  Including  April,  1906. 
During  a  part  of  May  and  June  appellee  was 
111  and  away  from  the  office  a  portion  of  the 
time.  July  3,  1906,  appellant  wrote  that  it 
was  an  opportune  time  for  appellee  to  offer 
his  resignation.  Appellee  by  letter  refused 
to  do  this.  Appellant  on  July  17th  wrote 
again,  stating  that  the  ai^ellee's  "manage- 
ment of  the  business  has  been  so  unprofitable 
as  to  make  it  necessary  for  us  to  have  your 
resignation.  We  are  not  liable  for  tmeamed 
salary  during  your  absence.  We  desire  to 
close  the  matter  speedily  and  amicably,  if 
possible,  and  will  be  glad  to  have  a  proposi- 
tion from  yon  so  as  to  wind  up  the  affair 
at  once,  and  only  a  reasonable  proposition 
can  be  considered."  Apparently  appellee  did 
not  reply  to  this  letter,  and  on  July  31st,  when 
be  went  back  to  the  office,  he  was,  shown  by 
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Mindnun,  one  of  the  salesmen  who  had  been 
temporarily  In  charge  of  the  office  during 
appellee's  sickness,  a  telegram  directing 
Mindrum  to  "assume  charge  Chicago  house ; 
refuse  to  recognize  Mr.  Relter  as  manager." 
Appellee  thereupon  collected  his  personal  ef- 
fects and  left  the  office.  The  next  day  he  re- 
ceived a  letter  again  asking  his  resignation. 
August  5th  Frank  Oill,  then  president  of  ap- 
pellant company,  came  to  Chicago  and  talked 
the  matter  over  with  appellee.  Appellee  tes- 
tifies that  he  told  Oill  that  he  was  ready  to 
go  back  to  work  the  next  morning  and  take 
the  management,  and  GUI  replied,  "No;  we 
want  you  to  resign;"  that  substantially  this 
answer  was  returned  to  a  number  of  appel- 
lee's suggestions,  and  appellee  said  he'  would 
not  resign,  that  he  was  going  to  hold  them  to 
the  contract;  that  he  also  asked  Gill  if  he 
was  to  consider  that  he  had  been  discharged, 
and  the  only  answer  was,  "We  want  you  to 
resign."  The  appellee  testified  that  he  and 
Gill  had  another  Interview  a  few  days  later 
at  the  Grand  Pacific  Hotel,  in  Chicago,  and 
substantially  the  same  conversation  was  bad ; 
that  appellee  then  said  to  Gill :  "I  won't  re- 
sign. If  I  don't  resign,  I  suppose  yon  have 
got  to  discharge  me,  or  else  I  will  go  back 
to  work."  Gill  said,  "I  think  yon  would 
rather  resign" — that  GUI  asked  him  to  make 
a  proposition,  and  finally  appellee  said  he 
would  resign  and  cancel  the  contract  if  the 
company  would  pay  him  $5,000.  GiU  then 
made  a  counter  proposition  that  he  would 
give  the  appellee  $1,000  and  a  further  sum 
contingent  on  a  certain  claim ;  that  no  agree- 
ment was  reached,  and,  on  their  separation, 
GUI  stated  that  be  was  to  be  In  Chicago  sev- 
eral days  and  in  the  meantime  aw'ellee 
should  consider  the  counterproposltion.  Ap- 
pellee replied  that  he  could  not  consider  it, 
and  asked  If  he  should  go  down  to  the  office 
Monday  morning,  "and  he  [GUI]  said,  'No,' 
don't  come  to  the  office  untU  I  notify  yon.' 
Those  were  the  last  words  we  had  with  each 
other."  Appellee  testified  that  he  never  saw 
GUI  thereafter.  On  August  20th,  and  again 
on  October  1st,  he  wrote  letters  to  the  com- 
pany, saying,  among  other  things,  that  he  had 
refused  to  resign  as  requested,  and  was  left 
in  doubt  as  to  whether  he  was  expected  to 
remain  In  charge  of  the  business  as  manager ; 
that  he  had  called  at  the  office  to  take  charge 
of  the  business,  and  Mindrum  stated  that 
under  Instructions  from  the  company  he  could 
not  permit  It  Appellee  further  testified  that 
he  had  kept  himself  in  readiness  from  the 
time  he  had  talked  with  Mr.  Gill  to  go  back 
to  work  at  any  time.  Gill's  testimony  was 
not  taken,  but  an  affidavit  was  allowed  to 
be  Introduced  in  evidence  stating  that,  if  he 
was  present,  he  would  testify  to  certain 
things.  For  the  purpose  of  this  decision.  It 
is  unnecessary  to  consider  or  state  the  con- 
tents of  this  affidavit 

As  we  understand  appellant's  argument  It 
is  contended  that  the  proof  shows  that  the 
appellee  was  discharged  when  Mindrum  took 


possession  of  the  office  nnder  the  telegram 
of  Instructions ;  that  he  could  not  recover  in 
this  action  for  wages  after  that  date;  that 
whatever  he  did  recover  must  be  in  an  ac- 
tion for  damages  for  his  discharge.;  and  that 
he  should  only  have  recovered  for  the  months 
of  May,  June,  and  July  for  what  bis  services 
were  actually  worth,  and  that  the  jury  allow- 
ed a  greater  sum  for  those  months  than  the 
evidence  Justified.  Most  If  not  all,  of  these 
are  questions  of  fact  to  be  determined  by 
the  jury,  the  trial  court,  and  the  Appellate 
Court  This  court  has  consistently  held  In 
numerous  decisions  since  the  Ai^ellate  Court 
act  was  passed,  some  30  years  ago,  that  it 
was  not  the  province  of  this  court  to  deter- 
mine or  pass  upon  such  questions  farther 
than  to  ascertain  whether  or  not  there  was 
In  the  record  evidence  fairly  tending  to  prove 
the  facts  alleged  in  the  declaration.  The 
weight  to  be  given  to  the  evidence  must  be 
submitted  to  the  Jury,  and,  when  their  find- 
ing of  fact  has  been  approved  by  the  trial 
and  Appellate  Courts,  no  question  of  fbct  as 
to  whether  one  witness'  story  is  more  rea- 
sonable or  credible  than  another,  whether 
the  evidence  la  sufficient  to  support  the  Ter- 
dlct  or  whether  the  weight  or  preponderance 
of  the  evidence  Is  against  the  verdict  of  the 
Jury,  can  be  raised  here.  We  can,  therefore, 
only  examine  the  record  so  far  as  to  enable 
us  to  determine  whether  there  Is  any  evi- 
dence fairly  tending  to  support  plaintiffs 
cause  of  action  and  whether  the  rules  of  law 
have  been  properly  applied  by  the  trial  court 
Frazer  v.  Howe,  106  111.  563 ;  Lake  Shore  & 
Michigan  Southern  RaUway  Co.  v.  Richards, 
152  111.  59,  38  N.  E.  773,  30  L.  R.  A.  33;  Ci- 
cero &  Proviso  Street  Railway  Co.  v.  Melx- 
ner,  160  111.  320,  43  N.  B.  823,  31  L.  R.  A,  331 ; 
Offutt  V.  World's  Columbian  Exposition,  175 
m.  472,  51  N.  E.  651 ;  Llbby,  McNeill  &  Llb- 
by  V  Cook,  222  ni.  206,  78  N.  E.  599.  The 
question  whether  the  evidence  fairly  tends  to 
establish  a  cause  of  action  can  only  be  pre- 
served for  review  in  this  court  by  asking  the 
trial  court  to  give  written  Instructions  to  di- 
rect a  verdict  as  was  done  In  this  case. 
Variety  Manf.  Co.  v.  Landaker,  227  IIL  22, 
81  N.  B.  47. 

The  appellant's  main  contention  is  that  the 
appellee  was  discharged  and  could  not  re- 
cover in  an  action  for  wages  after  the  month 
of  July,  1906;  that  no  particular  form  of 
words  is  necessary  to  constitute  a  discharge; 
that  any  form,  whether  written  or  verbal, 
which  conveys  the  Idea  that  a  person's  serv- 
ices are  no  longer  required  and  will  not  be 
accepted,  is  sufficient  to  constitute  a  dis- 
charge. 20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  26,  and  cases  there  cited;  Mee  v.  Bowden 
Gold  Mining  Co.,  47  Or.  143,  81  Pac.  980. 
Conceding  this  to  be  the  law,  did  the  evtd«ice 
of  appellee  considered  by  Itself  fairly  tend 
to  establish  ai^ellee's  claim  that  he  was  not 
discharged  before  November  1,  1906,  up  to 
which  time  the  jury  allowed  him  for  wages? 
Manifestly  he  was  not  considered  discharged 
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at  the  time  of  hla  last  InterTlew  with  GUI, 
August  11th,  and  the  statement  of  OUI  when 
they  separated  on  that  date  that  appellee 
should  consider  the  proposition  of  settlement, 
and  not  to  come  to  the  office  until  notified, 
was  plainly  of  such  a  character  as  to  justify 
the  question  of  fact  whether  he  was  then 
discharged  to  be  submitted  to  the  Jury.  The 
appellee  had  no  further  direct  communication 
from  any  officer  of  the  company  who  bad  au- 
thority to  discbarge  him.  In  view  of  this 
last  statement  of  Gill  to  him,  be  certainly 
bad  a  right  to  wait  a  reasonable  time  for  a 
notification  as  to  whether  he  should  go  bade 
to  work.  No  notification  came,  and  on  Au- 
gust 20th,  and  again  on  October  1st,  he  wrote 
to  the  company,  calling  attention  to  the  fact 
that  he  did  not  consider  himself  discharged, 
and  asking  Information  on  that  point,  but  re- 
ceived no  reply  to  either  letter.  It  would 
have  been  a  very  simple  matter  for  the  com- 
pany to  have  written  him  In  plain  terms  that 
he  was  discharged.  Apparently  from  this 
record  appellant  did  not  desire  to  discharge 
appellee,  but  to  force  him  to  resign.  Ordi- 
narily, whether  an  employ^  has  been  dis- 
charged Is  a  question  of  fact  to  be  deter- 
mined from  the  evidence  to  be  submitted  to 
the  Jury.  We  think,  under  the  circumstances 
shown  on  this  record,  appellee's  testimony 
fairly  tended  to  support  the  allegations  in 
the  declaration,  and  hence  the  question  as  to 
whether  he  was  discharged  before  November 
1,  1906,  was  rightly  submitted  to  the  Jury. 

In  this  connection  appellant  contends  that 
appellee  recovered  for  the  last  three  months 
for  wages  for  constructive  services  after  his 
discharge,  and  that  under  the  great  weight 
of  authority  wages  for  constructive  services 
cannot  be  recovered;  that,  as  appellee  was 
prevented  by  appellant  from  rendering  serv- 
ices for  these  three  months,  this  fact  of  pre- 
vention practically  amounted  to  a  discharge; 
that  the  trial  court  should  have  so  held  as  a 
matter  of  law — citing  in  support  of  this  con- 
tention, among  others,  the  following  authori- 
ties: Olmstead  v.  Bach,  78  Md.  132,  27  AQ. 
501,  22  L.  R.  A.  74,  44  Am.  St.  Rep.  273; 
Curtis  V  Lehmann  Co.,  115  La.  40,  38  South. 
887;  Leopold  v.  Salkey,  89  111.  412,  31  Am. 
Rep.  93.  The  facts  In  these  cases  are  so 
very  diflJerent  from  the  facts  here  that  It 
would  serve  no  useful  purpose  to  review 
them.  Appellant,  by  several  Instructions, 
varying  In  form,  had  presented  to  the  Jury 
the  question  whether  or  not,  under  the  facts 
as  shown  in  this  record,  appellee  had  been 
discharged.  The  Jury  were  told  that,  if  ap- 
pellee was  discharged,  he  could  not  recover 
for  any  salary  under  the  contract.  They 
were  also  told  that  if  appellee  bad  been  re- 
quested to  resign,  and  Informed  through  an 
agent  or  employe,  by  authority  of  defendant, 
that  he  would  no  longer  be  recc^nlzed  nor 
permitted  to  act  as  manager,  and  was  not 
thereafter  so  recognized  or  permitted  to  act, 
such  action  amounts  to  a  discbarge.  The 
Jury  were  also  told  that  a  discharge  might 


be  by  acts  of  the  employer  as  wdl  as  by  ex- 
press words,  and  that,  If  appellant  adopted 
means  reasonably  clear  to  convey  to  plaintiff 
the  fact  that  it  desired  to  discharge  him,  this 
amounted  to  a  discharge.  They  were  again 
also  instructed  that  any  Information  given  to 
him  to  the  effect  that  his  services  were  no 
longer  desired,  and  that  he  would  not  be  per- 
mitted to  work,  and  he  was  not  thereafter 
permitted  to  work,  constituted  a  discharge. 
If  the  question  of  what  amounted  to  a  dis- 
charge was  properly  submitted  to  the  Jury, 
as  we  think  it  was  on  the  evidence  in  this 
record,  then  these  instructions  fully  covered 
every  aspect  of  the  law  and  evidence  now 
contended  for  by  appellant  Appellant  asked 
other  Instructions  on  this  same  point  which 
were  refused.  We  think  there  is  no  error  in 
this,  both  for  the  reason  stated  by  the  trial 
court,  that  they  assume  certain  disputed 
facts  as  true,  and  for  the  further  reason  that 
they  were  fairly  covered  by  other  Instruc- 
tions given. 

Appellant  does  not  contend  on  the  point 
that  the  Jury  allowed  too  large  an,  amount 
for  services  for  the  months  of  May,  June,  and 
July  that  the  question  of  what  should  be  paid 
during  these  months  should  not  have  been 
submitted  to  the  jury.  The  question  having 
properly  been  submitted  to  the  jury.  Its  ver- 
dict thereon  approved  by  the  decision  of  the 
trial  and  Appellate  Courts  is  conclusive  out 
this  court,  except  in  so  far  as  we  are  requir- 
ed to  examine  whether  the  trial  court  prop- 
erly applied  the  law  as  to  the  admission  and 
exclusion  of  evidence  and  instructions.  The 
evidence  showed  that  appellee  had  looked 
after  the  business  while  he  was  at  home, 
sick,  by  having  letters  brougbt  out  to  him 
and  by  talking  over  matters  with  Mindrum, 
who  was  immediately  In  charge  of  the  office, 
and  it  also  appeared  that  Mindrum  had  been 
paid  $100  extra  during  the  months  appellee 
was  away.  Appellant  asked  an  Instruction 
on  this  point,  which  stated  that  there  should 
be  deducted  from  plaintiff's  salary  whatever 
was  paid  to  other  parties  who  took  charge 
In  his  absence.  The  trial  court  modified  the 
Instruction  by  stating  that  If  the  evidence 
showed  that  Mindrum  has  been  paid  $100, 
or  any  other  sum  above  his  regular  salary,  by 
reason  of  appellee's  sickness,  then  appellant 
was  entitled  to  have  that  amount  credited. 
The  Jury  actually  did  deduct  $100.  As  the 
evidence  in  the  record  does  not  tend  to  dis- 
close that  any  other  expenses  had  been  in- 
curred by  appellant  on  account  of  appellee's 
sickness  during  these  months,  the  modifica- 
tion could  not  have  harmed  appellant 

In  this  connection  appellant  complains  of 
the  refusal  of  the  trial  court  to  permit  evi- 
dence showing  GUI's  expenses  on  his  trip 
from  Pittsburg,  where  the  home  office  was 
located,  to  Chicago,  when  he  had  his  Inter- 
views with  appellee.  No  attempt  was  made 
to  show  that  GUI  made  this  trip  because  ap- 
pellee was  sick  or  because  of  the  trouble.  On 
this  state  of  the  record  the  objections  to 
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qneaUonB  asked  ai  to  OOra  expenses  in  com- 
ing to  Chicago  were  properly  sastained. 

Appellant  also  contends  tliat  the  letters  of 
the  appellee  of  August  20th  and  October  1st 
were  improperly  admitted.  While  no  de- 
mand for  salary  was  necessary,  it  was  prop- 
er for  appellee  to  show  bis  readiness  to  per- 
form the  contract  and  it  was  not  reversible 
error  to  admit  those  letters,  limited  in  their 
efTect,  as  we  think  they  were,  by  an  instruc- 
tion given  for  appellee  that  they  were  ad- 
mitted solely  for  the  purpose  of  showing  that 
notice  had  been  given  to  appellant  that  ap- 
pellee did  not  understand  he  had  been  dis- 
charged. 

We  find  no  reverslblft  error  In  the  record. 
The  judgment  of  the  Appellate  Court  wlU  be 
affirmed. 

Jadgment  afiBrmed. 


an  111.  181) 

BTRNB  T.  ICARSHALL  FIELD  ft  CO. 
(Supreme  Court  of  nUnois.    Dec.  IS,  1908.) 

1.  LnoTATioif  OT  Actions  (|  127*)  —  Com- 

UNCEUXNT  OV  AcnOH— EiETEOT   OT  AKEND- 
UXNT. 

A  dedaratioa  in  an  action  by  an  adminis- 
trator for  the  death  of  1^  Intestate,  which  al- 
leges tliat  intestate's  parents  and  sisters,  whom 
inteetate  left  surviving  him  had  been  deprived 
of  their  means  of  support,  alleges,  though  de- 
fectively, that  the  intestate  left  next  of  kin 
and  hence  is  sufficient  basis  for  an  amendment 
filed  more  than  two  yean  after  the  accrual  of 
the  cause  of  action. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  543-fi47;  Dec.  Dig.  I 
127.*] 

2.  LnnTATlow  o»  Actions  (|  127*)  —  Coic- 
MBNCEininT  OT  AcnoK— Effect  of  AMxnn- 

Where  a  count  in  the  original  declaration 
in  an  action  for  the  negligent  death  of  an  em- 
ploy* charged  that  the  employer  neitliBently 
failed  to  inspect  an  appliance,  the  sustaining  of 
a  demurrer  to  the  plea  of  llmitatlona  interpos- 
ed to  an  additional  count,  filed  more  than  two 
years  after  the  accrual  of  the  canse  of  action, 
and  charging  in  different  terms  the  same  negli- 
gence, was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  643-S47;  Dec.  Dig. 
J  127.*] 

S.  Masteb  and  Servant  (|  217*)— Injubt  to 
Sebvant— AssuKPnoN  of  Risk. 

An  employ*  does  not  assume  the  risk  of 

injury  from  a  known   defect  In  an  appliance, 

unless  he  has  knowledge  of  the  attendant  danger. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  If  574-600;    Dec.  Dig.  f 

217.*] 

4.  Masteb  and  Bebvant  ({  295*)  —  Assump- 
tion OF  Bisk— iHSTBUOTioNS. 

Where,  in  an  action  for  the  death  of  an 
operator  of  a  passenger  devator,  the  evidence 
showed  that  a  proper  inspection  prior  to  the 
accident  would  have  enabled  the  employer  to  as- 
certain a  defect,  and  that  such  defect  was  only 
discoverable  by  an  inspection,  and  there  was  no 
evidence  that  the  operator  knew  or  should  have 
known  of  the  danger  or  that  he  was  charged 
with  the  duty  of  making  an  Inspection,  or  that 
he  possessed  the  necessaiy  skill  to  make  an  in- 


spection, the  issne  of  assumption  «f  risk  was 
not  in  the  case. 

[B>1.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  295.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;    Homer  Abbott,  Judge. 

Action  by  John  Byrne,  administrator  of 
Thomas  P.  Byrne,  deceased,  against  Marshall 
Field  ft  Co.  From  a  judgment  of  the  Ap- 
pellate Court  affirming  a  judgment  for  plain- 
tlfT,  defendant  appeals.    Affirmed. 

On  May  17,  1907,  John  Byrne,  administra- 
tor of  the  estate  of  Thomas  P.  Byrne,  de- 
ceased, the  appellee,  secured  a  judgment  for 
the  sum  of  $5,000  in  the  superior  court  of 
Cook  county  against  Marshall  Field  ft  Co., 
appellant,  for  damages  to  the  next  of  kin 
of  appellee's  Intestate.  The  deceased  was 
killed  on  November  6,  1902,  by  the  falling 
of  a  passenger  elevator  which  he  was  operat- 
ing in  appellant's  retail  store  In  the  city  of 
Chicago.  From  the  judgment  of  the  Appel- 
late Court  for  the  First  District  affirming 
that  judgment  appellant  has  prosecuted  this 
appeaL 

'  The  declaration  was  Ued  on  April  16, 1903, 
and  originally  consisted  of  three  counts.  On 
February  23,  1905,  the  plaintiff  filed  two  ad- 
ditional counts,  and  on  May  1,  1907,  he 
amended  each  of  the  three  original  counts. 
The  amendments  did  not  affect  the  averments 
of  negligence.  The  various  counts  charged 
that  defendant  negligently  permitted  the  ele- 
vator and  its  various  parts  and  appliances 
(naming  them)  to  become  and  remain  in  an 
unsafe  and  dangerous  condition,  and  that  ttie 
defendant  negligently  failed  to  have  the  ele- 
vator and  Its  appliances  properly  and  suffi- 
ciently inspected.  Each  of  the  original  counts 
alleges  that,  by  reason  and  in  consequence  of 
the  death  of  said  Thomas  P.  Byrne,  his  moth- 
er, Mary  P.  Byrne,  his  father,  John  Byrne, 
and  his  sisters,  Katherlne  Byrne,  Irene 
Byrne,  Margaret  Byrne,  and  Bernlce  Byrne, 
whom  he,  the  said  Thomas  P.  Byrne,  left 
him  surviving,  had  been  deprived  of  their 
means  of  support,  and  had  been  deprived  of 
large  sums  of  money  which  he  bad  been  ms 
customed  to  and  would  have  continued  to  con- 
tribute to  their  support,  and  that  they  had 
sustained  a  pecuniary  loss,  as  a  direct  re- 
sult of  his  death,  amounting  to  |6,000.  Nei- 
ther of  these  counts  contained  any  other  aver- 
ment In  reference  to  survivorship,  heirship, 
or  next  of  kin,  and  It  will  be  observed  the 
allegations  just  recited  do  not  expressly  state 
who  were  next  of  kin  to  the  deceased.  On 
December  31,  1903,  the  defendant  Interposed 
the  general  Issue.  In  each  of  the  additional 
counts  It  was  averred  that  the  parents  and 
sisters  of  the  deceased  (naming  them  as 
they  were  named  in  the  original  county  were 
his  next  of  kin  and  bis  sole  heirs  him  sor- 
vivlng.     The  amendment  made  to  each  of 
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the  original  connta  was  to  the  effect  that  the 
parents  and  sisters  of  the  deceased  named 
therein  were  the  next  of  kin  and  sole  heirs 
him  surviving.  To  the  additional  and  amend- 
ed counts,  defendant  interposed  pleas  of  the 
general  issue  and  of  the  statute  of  limita- 
tions. To  the  latter  the  plaintiff  filed  a  g^- 
eral  demurrer,  which  the  court  sustained. 

During  the  afternoon  of  November  6,  1902, 
the  elevator,  with  Byrne  in  it,  fell  from  the 
ninth  floor  to  the  basement  of  the  building, 
and  from  the  effects  of  this  fall  he  died. 
He  was  unmarried  and  without  descendants. 
It  appears  that  this  elevator  had  not  been 
working  properly  for  several  days  prior  to 
this  time,  and  that  this  fact  had  been  re- 
ported by  Byrne  to  a  foreman  of  the  appel- 
lant, who  had  charge  of  the  elevators  In  the 
building.  No  evidence  was  offered,  however, 
to  show  that  the  condition  of  the  elevator 
was  such  at  the  time  Byrne  made  his  report 
as  would  Indicate  to  him  or  the  foreman  that 
it  was  dangerous  to  continue  in  Its  operation. 
On  the  day  following  the  accident  the  car 
was  examined  by  two  elevator  Inspectors  for 
the  city  of  Chicago,  and  it  was  discovered 
that  the  safety  dogs  beneath  the  car  had 
become  so  rusted  that  they  had  failed  to 
work,  and  stop  the  fall  of  the  car,  as  they 
would  have  done  In  a  short  distance  bad  they 
been  In  proper  condition.  Appellant  proved 
that  it  had  the  elevator  Inspected  In  April, 
1902,  and  that  it  was  then  In  first-class  con- 
dition. There  was  no  proof  that  it  was  in- 
spected after  that  time  prior  to  the  accident 

It  is  contended  by  the  appellant  (1)  that 
the  original  declaration  did  not  state  a  cause 
of  action,  and  that  the  court  erred  In  sus- 
taining the  demurrers  of  appellee  to  appel- 
lant's plea  of  the  statute. of  limitations  to  the 
additional  counts  and  the  original  declara- 
tion as  amended;  (8)  that  the  secMid  addi- 
tional count  sets  up  a  different  cause  of  ac- 
tion from  that  set  up  In  the  original  declara- 
tion, and  that  the  court  erred  In  sustaining 
appellee's  demnrrer  to  appellant's  plea  of  the 
statute  of  limitations  to  such  additional 
count;  (8)  the  court  erred  In  Instructing  the 
Jury. 

Paul  Brown,  for  appellant.  Winston, 
Payne,  Strawn  &  Shaw  (John  Barton  Payne, 
Of  counsel),  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  It  Is  said  by  appellant  that  the  de- 
mnrrer to  the  plea  of  the  statute  of  limita- 
tions should  have  been  overruled  as  the  orig- 
inal counts  failed  to  state  a  cause  of  action 
by  reason  of  the  omission  of  words  stating 
explicitly  that  the  parents  and  sisters  men- 
tioned as  surviving  the  deceased  were  his 
next  of  kin ;  the  amendlnents  to  the  original 
counts  being  made  and  the  additional  counts 
being  filed  more  than  two  years  after  the 
death  of  the  deceased.  The  authorities  up- 
on which  appellant  relies  hold  that  a  declara- 
tion In  a  case  of  this  character  must  aver 
that  the  deceased  left  a  widow  or  next  of 


kin.  If  a  man  dies  leaving  parents  and  sis- 
ters, he  leaves  next  of  kin.  It  therefore  ap- 
peared from  the  original  counts  that  the  de- 
ceased left  next  of  kin.  In  the  case  of  Chi- 
cago City  Railway  Co.  v.  Hackendahl,  188 
111.  300,  58  N.  B.  930,  which  was  a  case  of 
the  same  character  as  this,  the  original  dec- 
laration averred  that  the  plaintiff,  who  was 
the  father  of  the  deceased  and  his  adminis- 
trator, "as  the  father  and  next  of  kin"  of 
the  deceased  had  sustained  damages  on  ac- 
count of  his  death,  and  alleged  nothing  fur- 
ther as  to  next  of  kin.  More  than  two  years 
after  the  cause  of  action  accrued,  the  plain- 
tiff amended  the  declaration  so  that  it  aver- 
red that  the  deceased  left  surviving  him  as 
his  next  of  kin  his  parents  and  certain  broth- 
ers and  sisters,  naming  them.  To  the  amend- 
ed declaration  a  plea  of  the  statute  of  limi- 
tations was  interposed,  and  it  was  urged, 
upon  a  demurrer  being  filed  to  this  plea,  that 
there  was  no  allegation  In  the  original  dec- 
laration that  there  was  a  widow  or  next  of 
kin,  and  that  it  therefore  failed  to  state  any 
cause  of  action  whatever.  This  court  held 
that  the  original  declaration  alleged  the  ex- 
istence of  next  of  kin  in  ah  imperfect  man- 
ner, and  that  it  stated  a  cause  of  action, 
though  defectively.  We  think  that  case 
warranted  the  trial  court  In  holding  against 
the  aiv>ellant  on  this  proposition.  Here,  as 
in  that  case,  it  appeared  from  the  ori^al 
declaration  that  there  were  next  of  kin,  al- 
though the  averments  were  not  as  full  and 
complete  as  they  should  have  been. 

It  Is  then  urged  that  the  demurrer  to  the 
plea  of  the  statute  of  limitations  as  to  the 
second  additional  count  should  have  been 
overruled  in  any  event,  for  tlie  reason  that 
this  count  states  a  cause  of  action  other 
than  that  stated  In  either  of  the  original 
counts.  A  comparison  of  the  second  addi- 
tional count  and  the  third  original  count 
shows  that  both,  though  in  varying  terms, 
charge  the  same  negligence,  viz.,  that  the  de- 
fendant negligently  failed  to  properly  and 
sufficiently  Inspect  the  elevator. 

Appellant  complains  of  the  court's  refusal 
to  give  its  second  instruction,  which  was  to 
the  effect  that  if  the  deceased  knew,  two  or 
three  days  before  the  accident,  that  the  ele- 
vator was  out  of  order,  but  continued  to  op- 
erate the  same,  be  thereby  assumed  the  risk 
incident  to  the  defective  condition  of  the 
elevator.  Before  it  can  be  said  that  the  de- 
ceased assumed  the  risk  which  resulted  In 
his  death  In  this  case.  It  must  appear,  not 
only  that  he  knew  of  the  defective  condition 
of  the  elevator,  but  that  he  knew,  or  was 
chargeable  with  knowledge,  of  the  attendant 
danger.  This  instruction  omits  the  element 
of  knowledge  of  the  danger. 

Ck>mplalnt  Is  also  made  of  the  first  and 
fourth  Instructions  given  on  behalf  of  the 
plaintiff.  Each  of  these  instructions  stated 
the  circumstances  under  which  a  recovery 
could  be  had,  and  the  objection  is  that  both 
ignore  the  doctrine  of  assumed  risk.    While 


Digitized  by 


Google 


760 


88  NORTHEASTERN  REPORTER. 


aiL 


the  eyldence  shows  that  the  deceased  knew 
that  the  elevator  was  In  bad  order  ami  cot 
running  properly,  there  Is  absolutely  no  evi- 
dence to  Indicate  that  he  knew,  or  should 
have  known,  that  there  was  any  danger  of 
the  elevator  falling.  In  fact,  the  evidence 
falls  tQ  show  what  caused  the  elevator  to 
start  to  fall.  It  does  appear  from  the  testi- 
mony of  the  inspectors  who  examined  the 
elevator  after  the  accident  that  the  safety 
dogs,  which  were  under  the  platform  of  the 
elevator,  were  so  badly  rusted  that  they  did 
not  work,  and  that  had  they  been  in  work- 
ing condition  when  the  elevator  started  to 
fall  they  would  have  stopped  It  l^e  proof 
also  shows  that  a  proper  inspection  within 
a  reasonable  time  prior  to  the  accident  would 
have  enabled  appellant  to  ascertain  the  de- 
fective condition  of  these  dogs.  It  was  only 
by  Inspection,  however,  that  the  precise  na- 
ture of  any  difficulty  vrith  the  elevator  was 
discovered.  There  was  no  evidence  that  the 
deceased  knew,  or  should  have  known,  any- 
thing about  the  danger,  or  that  he  was 
charged  with  the  duty  of  making,  or  had 
any  right  to  make,  an  Inspection  of  the  ele- 
vator and  its  appliances,  or  that  he  possess- 
ed the  necessary  skill  and  knowledge  to 
make  an  inspection.  There  was  therefore 
no  proof  upon  which  an  Instruction  stating 
the  doctrine  of  assumed  risk  could  have  been 
based. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(318  111.  88) 

McCarthy  v.  crawford. 

(Snpnme  Conrt  of  Illinois.    Dec.  15,  1908.) 

1.  Receiveks  (§  128*)  —  Recbivbbs*  Cebtipi- 

OATES— TBANSFEB  . 

The  debt  evidenced  by  a  nonnegotiable  cer- 
tificate of  indebtedness  which  recited  that  the 
company  was  indebted  to  the  holder  in  a  certain 
sum,  with  interest,  payable  to  the  registered 
holder,  issued  by  the  receiver  of  a  street  car 
company,  is  a  chose  in  action,  which  is  as- 
signable. 

[Ed.   Note.— For  other  cases,  see  Receiveis, 
Dea  Dig.  {  128.*] 

2.  Receivebb   (i  128*)— Receivebs'   Cebtipi- 

OATES— TBANSFEB. 

The  assignment  of  a  nonnegotiable  certifi- 
cate of  indebtedness,  issued  by  the  receiver  of  a 
street  car  company,  substitutes  the  assignee  for 
the  original  certificate  holder,  so  that  he  would 
share  in  any  distribution  of  the  corporate  as- 
sets to  the  same  extent  as  his  assignor,  and 
could  compel  the  registration  of  the  transfer  to 
him. 

[Ed.   Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  I  126.*] 

S.  Factobs  (8  52*)— IviABitiTiES  OF  Pbircipai. 

— LlABIUTIES   TO    ThIBD    PABTIES. 

A  factor  cannot  pledge,  exchange,  or  sell 
the  goods  of  his  principal,  even  though  the 
pledgee  or  vendee  has  no  knowledge  of  the  ex- 
istence of  the  relation  and  the  factor  sells  the 
goods  as  his  own,  but,  if  he  is  held  out  to  the 
world  as  owner  with  the  principal's  consent 


whereby  he  is  enabled  to  obtain  credit  on  the 
faith  of  the  goods,  the  principal  will  be  bound. 
[ta.  Note.— For  other  cases,  see  Factois,  Cent. 
Dig.  I  83;   Dec.  Dig.  i  52.*] 

4.  cobpobations  (j  129*)— cobpobate  slook 
— Tbansfke— Tbansfeb  in  Blank. 

As  between  the  parties,  the  transfer  of 
stock  by  delivery  of  the  certificate,  indorsed  in 
blank,  or  with  power  of  attorney,  passes  title 
without  transfer  on  the  company's  books,  though 
the  by-laws  provide  to  the  contrary,  and  the 
transferee  may  fill  in  the  blank,  and  it  may  be 
filled  in  with  the  name  of  a  remote  transferee; 
the  name  Inserted  being  immaterial  to  the  trans- 
ferror. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  479-482;    Dec  Dig.  i  129.»] 

5.  Receivebb  (g  128*)— Receivebs'  Cebtui- 
CATES— Tbansfeb. 

Though  a  nonnegotiable  certificate  of  cor- 
porate indebtedness  containing  forms  for  its 
assignment  in  blank,  with  power  of  attorney, 
was  not  a  certificate  of  stock,  it  being  intended 
to  be  assigned  in  the  same  manner,  its  assign- 
ment would  have  the  same  effect  as  an  assign- 
ment of  stock. 

[EU.  Note.— For  other  cases,  see  Receivers, 
Dec.  Dig.  I  126.*) 

6.  Receivebb  (§  126*)— Receivebs'  Cebtifi- 
0ATE8— Tbansfeb. 

A  nonnegotiable  certificate  of  corporate  in- 
debtedness is  subject  to  all  the  equities  exist- 
ing against  it  when  in  the  hands  of  an  innocent 
holder. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  8  215 ;  Dec  Dig.  8  128.*] 

7.  Bbokebb  (8  100*)— Rights  and  Liabilities 
AS  to  Thibd  Pebsonb — Unattthobized  Acts. 

Where  defendant  assigned  in  blank,  with  a 
power  of  attorney,  to  a  broker,  a  nonnegotiable 
certificate  of  corporate  indebtedness  for  the 
purpose  of  selling  it,  and  the  broker  thereafter 
transferred  it  to  complainant  in  payment  of  a 
prior  individual  indebtedness,  defendant  was 
estopped  from  claiming  that  the  brokers  were 
not  assignees  for  value  ;  he  havinz  enabled  them 
to  dispose  of  the  certificate  as  tnelr  own. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  I  100.*] 

8.  BROKEBS  (8  100*)— RIOKTS  AND  LIABILI- 
TIES AS  TO  Thibd  Pbbbons— Uhauthobized 
Acts. 

A  nonnegotiable  certificate  of  indebtedness 
assigned  in  blank  with  power  of  attorney  was 
delivered  by  defendant  to  a  broker  to  sell,  and 
the  latter  pledged  it  as  his  own  to  plaintiff  to 
secure  the  delivery  of  some  stock  whidi  plaintiff 
had  paid  for,  and  thereafter  plaintiff  agreed  to 
take  the  certificate,  instead  of  the  stock,  the 
amount  he  paid  for  the  stock  being  applied  to 
the  payment  of  the  certificate,  plaintiff  not 
knowing  that  the  broker  did  not  own  the  cer- 
tificate. Beldj  that  the  pre-existing  debt  was  a 
valuable  consideration,  and  plaintiff  would  be 
protected  in  the  same  manner  as  if  he  had  paid 
a  new  consideration. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  8  100.*] 

Appeal  from  Branch  Appellate  Court, 
First  District  on  Appeal  from  Superior 
Court,  Cook  County;  George  A.  Dupuy. 
Judge. 

Action  by  Matthew  H.  McCarthy  against 
Henry  Crawford.  FVom  a  judgment  for  de- 
fendant complainant  appeals.  Reversed  and 
remanded,  with  directions  to  enter  decree  for 
complainant 


•For  other  cases  see  sam*  topic  and  section  NUMBER  In  Dec.  tt  Am.  Digs.  1907  t«  date,  *  Reporter  Indexes 
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In  1908  the  United  States  Clrcnlt  Court  for 
the  Northern  District  of  Illinois  appointed 
James  H.  Eckels  and  Marshall  E.  Sampsell 
receivers  for  the  Chicago  Union  Traction 
Company.  The  receivers,  acting  under,  the 
authority  of  an  order  entered  July  10,  1006, 
with  the  consent  of  all  the  parties,  Issued  to 
the  appellee,  Henry  Crawford,  a  certificate 
of  Indebtedness,  in  which  the  receivers  certl- 
fled  that  the  Chicago  Union  Traction  Com- 
pany was  Indebted  to  Crawford  In  the  sum  of 
$10315.24,  with  Interest  at  6  per  cent  per 
annum,  payable  to  the  registered  holder  of 
the  certificate  quarterly  at  the  office  of  the 
treasurer  of  said  company;  that  the  certifi- 
cate was  one  of  a  series  executed  by  the  re- 
ceivers In  conformity  with  the  order  of  July 
10,  1905,  to  which  reference  was  had;  that 
the  registered  holder  had  In  all  things  com- 
piled with  the  conditions  of  said  order,  and 
the  claim  upon  which  said  certificate  was 
issued  had  been  audited  and  approved  by  the 
receivers  under  said  order  as  a  valid  claim 
against  the  Chicago  Union  Traction  Com- 
pany: and  that  said  certificate  was  register^ 
ed  and  transferable  only  on  the  books  of  the 
company  by  the  holder  thereof,  or  his  attor- 
ney, upon  surrender  of  the  same.  On  the 
back  of  the  certificate  was  a  printed  form  of 
assignment  and  power  of  attorney  authoriz- 
ing a  transfer  on  the  books  of  the  company, 
with  blank  spaces  left  for  the  names  of  the 
assignor,  assignee,  and  attorney.  Crawford 
signed  the  certificate  on  the  back  In  blank 
and  delivered  it  to  A.  J.  Whipple  &  Co.,  brok- 
ers in  the  city  of  Chicago,  with  directions  to 
sell  for  him.  On  August  24,  1905,  the  appel- 
lant, Matthew  H.  McCarthy,  employed  Whip- 
ple &  Co.  to  purchase  for  him  100  shares  of 
Atchison,  Topeka  &  Santa  Fg  railroad  stock. 
The  brokers  represented  that  they  had  pur- 
chased the  stock,  and  on  August  28,  1905,  Mc- 
Carthy paid  them  $8,616.30.  being,  with  $500 
theretofore  paid,  the  balance  in  full  therefor. 
They  told  him  the  stock  had  come  from  New 
York,  but  had  to  be  sent  back  to  be  trans- 
ferred, because  it  was  made  out  in  the  wrong 
name.  The  statements  were  false.  The 
stock  was  not  bought  and  paid  for,  but  the 
entire  amount  paid  by  McCarthy  was  appro- 
priated by  the  brokers  to  the  payment  of 
their  own  debts,  tn  response  to  the  demands 
of  McCarthy  for  the  stock  or  for  his  money 
or  security,  Whipple  &  Co.  early  in  Septem- 
ber delivered  Crawford's  certificate  of  in- 
debtedness to  McCarthy  to  hold  as  security 
for  the  delivering  of  the  stock,  telling  him 
tliat  Whipple  was  the  owner  of  the  stock.  A 
few  days  later  McCarthy  proposed  to  buy  the 
certificate  of  Whipple,  and  a  sale  was  agreed 
on  at  a  price  of  95  per  cent  of  Its  face,  or 
$10,274.49.  The  money  McCarthy  had  paid 
on  the  stock  purchased  was  credited  on  the 
price  of  the  certificate.  The  balance,  $1,168.- 
19,  McCarthy  agreed  to  pay,  and  lie  has  ever 
since  retained  the  certificate.  Meanwhile, 
Whipple  &  Co.  having  reported  to  Crawford 
that  they  had  been  unable  to  obtain  an  offer 


for  his  certificate  that  they  cared  to  submit 
to  him,  on  October  9,  1905,  Crawford  demand- 
ed the  Immediate  return  of  the  certificate. 
Whipple  answered  that  he  could  not  deliver 
it  then  because  It  had  been  sent  to  New  York, 
where  there  were  some  people  who  wanted 
to  bid  on  it.  On  October  13th  a  petition  In 
bankruptcy  was  filed  against  Whipple  &  Co., 
and  they  were  adjudged  bankrupts  and  a  re- 
ceiver appointed.  On  October  14th  McCar- 
thy presented  the  certificate  to  the  receivers 
of  the 'traction  company,  having  first  written 
Crawford's  name  as  assignor  and  his  own 
name  as  assignee  and  attorney  in  the  spaces 
left  therefor  in  the  printed  transfer  on  the 
back,'  above  the  signature  of  Crawford,  and 
he  requested  the  receivers  to  issue  a  new  cer- 
tificate to  him,  which  they  refused  to  do. 
McCarthy  subsequently  filed  his  bill  In  the  su- 
perior court  of  Cook  county  against  Craw- 
ford, the  Chicago  Union  Traction  Company, 
and  its  two  receivers,  alleging  that  he  was 
entitled  to  the  transfer  of  the  certificate  by 
the  receivers  of  the  traction  company  and 
was  the  equitable  owner  thereof,  and  prajring 
that  the  traction  company  be  directed, 
through  its  receiver,  to  make  the  transfer, 
and  that  Crawford  be  enjoined  from  setting 
up  any  claim  of  right,  title,  or  interest  to 
the  certificate. 

The  answer  of  Crawford  admitted  the  issue 
to  him  of  the  certificate,  and  alleged  that  he 
employed  Whipple  &  Co.,  as  brokers,  to  nego- 
tiate Its  sale  for  cash  at  a  designated  price; 
that  It  was  not  delivered  to  them  when  de- 
fendant employed  them  or  for  a  considerable 
period  thereafter,  and  was  not  delivered  In 
order  that  any  intending  purchaser  could  in- 
spect It,  the  signature  of  the  defendant  to  the 
blank  assignment  on  the  back  having  been 
placed  there  long  before  the  employment  of 
said  brokers.  He  also  filed  his  cross-bill,  in 
which  be  prayed  that  the  court  would  decree 
that  he  was  the  lawful  owner  of  the  certifi- 
cate; that  the  assignment  to  McCarthy  on 
the  back  of  said  certificate  was  without  con- 
sideration or  authority;  that  McCarthy 
should  be  enjoined  from  setting  up  any  title 
or  right  of  possession;  and  that  the  certifi- 
cate be  surrendered  to  the  complainant  In 
the  cross-bill.  McCarthy  answered  the  cross- 
bill, and  on  the  final  hearing  the  court  ren- 
dered a  decree  finding  that  Crawford  was 
the  lawful  owner  of  the  certificate,  direct- 
ing Its  delivery  to  him,  and  enjoining  the  re- 
ceivers from  recognizing  the  assignment  to 
McCarthy  or  issuing  a  new  certificate  to  him. 
The  Appellate  Court  having  affirmed  this  de- 
cree, an  appeal  has  been  taken  to  this  court 

Jule  F.  Brower  and  Samuel  B.  King,  for 
appellant  Julius  A.  Johnson  (Charles  H. 
Aldrich,  of  counsel),  for  appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  certificate  was  not  an  ordinary  receiv- 
er's certificate  Issued  tor  money  borrowed  or 
a  liability  Incurred  by  the  receivers  In  the 
performance  of  their  dntlea.    Ift  was  merely 
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evidence  of  the  existence  of  a  debt  In  fayor 
of  the  appellee  against  the  corporatloii  -whose 
property  the  court  was  administering.  It 
was  not  a  negotiable  lustrament.  The  debt, 
however,  of  which  the  certificate  was  the 
evidence,  was  a  chose  in  action,  and  was  as- 
signable in  equity.  That  It  was  expected  and 
Intended  that  the  certlflcates,  which  by  the 
order  of  the  court  were  substituted  for  the 
original  evidences  of  Indebtedness  of  the  cor- 
poration, would  be  transferred.  Is  manifest 
from  the  fact  that  It  was  stated  on  the  face  of 
each  certificate  that  It  was  registered  and 
transferable  only  upon  the  books  of  the  com- 
pany upon  surrender  of  the  certificate,  that 
the  Interest  was  made  payable  to  the  regis- 
tered holder,  and  that  on  the  back  of  the 
certificate  was  printed,  for  convenience  of 
transfer,  a  form  of  assignment  and  power  of 
attorney  similar  to  those  ordinarily  found 
<m  the  back  of  ceratlcates  of  corporate 
stock.  The  efCect  of  an  assignment  would  be 
to  substltnte  the  assignee  for  the  original 
certificate  holder,  to  enable  him  to  share 
In  any  distribution  which  might  be  made  of 
the  assets,  and  to  enforce  his  rights  in  the 
pending  proceeding  to  the  same  extent  as 
the  original  holder.  The  registration  of 
transfers  enables  the  receivers  and  all  others 
Interested  to  know  who  were  the  parties  in- 
terested. 

Whipple  &  Co.  were  the  agents  of  Craw- 
ford for  the  sale  of  his  certlflcate.  He  con- 
tends that  he  is  not  bound  by  their  sale  be- 
cause they  were  brokers,  and  the  sale  was  be- 
yond their  authority  because  not  made  In 
the  usual  course  of  business  or  for  cash,  but 
in  settlement  of  an  existing  indebtedness  from 
themselves  to  the  vendee.  There  can  l>e  no 
question  of  the  rule  that  a  factor  cannot 
pledge  the  goods  of  his  principal,  that  he 
cannot  dispose  of  them  by  way  of  exchange 
or  barter,  and  that  he  cannot  sell  them  for  a 
prior  debt  And  tills  Is  so  even  though  the 
pledgee  or  vendee  does  not  know  that  the 
factor  is  such,  and  though  the  factor  Is  lu 
possession  of  the  goods  and  sells  them  as  bis 
own.  But  this  case  Is  not  to  be  decided  on 
that  principle.  The  rule  is  subject  to  the 
qualification  mentioned  by  Kent  In  laying 
down  the  doctrine,  that  "to  guard  against 
abuse  and  fraud  It  Is  admitted  that  If  the 
factor  be  exhibited  to  the  world  as  owner 
with  the  assent  of  his  principal,  and  by  that 
means  obtains  credit,  the  principal  will  be 
liable."  2  Kent's  Com.  627.  Whenever  the 
factor  has  bartered  or  disposed  of  goods  in  a 
manner  not  within  the  ordinary  and  accus- 
tomed modes  of  transacting  the  like  busi- 
ness, the  principal  may  follow  and  reclaim 
the  property,  and  in  such  case  it  is  wh<dly 
immaterial  whether  the  person  dealing  with 
the  factor  knew  him  to  be  such  or  not  But, 
if  the  principal  has  by  any  act  of  his  t>een  tlie 
means  of  imposing  upon  the  person  dealing 
with  the  factor  and  inducing  him  to  believe 
the  factor  was  clothed  with  aattaortty  to  dis- 


pose of  the  goods  in  tlie  manner  In  whldi  he 
did,  the  principal  is  bound  by  such  disposi- 
tion. Potter  V.  Dennlson,  5  Oilman,  500.  In 
Williams  V.  Fletcher,  129  III.  860,  21  N.  B. 
783,. this  principle  was  announced  in  language 
quoted  from  McNeil  v.  Tenth  Nat  Bank,  46 
N.  T.  825,  7  Am.  Rep.  841,  as  follows:  "It 
must  be  conceded  ttaat  as  a  general  rule,  ap- 
plicable to  property  oilier  than  negotiable 
security,  the  vendor  or  pledgor  can  convey 
no  greater  right  or  title  than  he  has.  But 
this  is  a  truism  predlcable  of  a  simple  trans- 
fer from  one  party  to  another  where  no  oth- 
er element  intervenes.  It  does  not  Interfere 
with  the  well-established  principle  that  where 
the  true  owner  holds  out  another,  or  allows 
hloi  to  apfiear,  as  the  owner  of  or  as  hav- 
ing full  power  of  disposition  over  the  prop- 
erty, and  innocent  third  parties  are  thus  led 
into  dealing  with  such  apparent  owner,  they 
will  be  protected.  Their  rights  In  such  cases 
do  not  depend  ap(«  the  actual  title  or  au- 
tiiority  of  the  iKtrty  with  whom  they  deal 
directly,  but  are  derived  from  the  act  o( 
tbe  real  owner,  which  precludes  him  from 
disputing,  as  against  them,  the  existence  of 
the  title  or  power  which,  through  negligence 
or  mistaken  confidence,  he  caused  or  allow- 
ed to  appear  to  be  vested  In  the  party  making 
the  conveyance." 

The  law  has  been  generally  established 
that  as  between  the  parties  the  transfer  of 
stock  by  delivery  of  the  certlflcate,  with  pow- 
er of  attorney  or  indorsed  In  blank,  passes 
title  without  transfer  on  the  books  of  the 
company,  even  when  the  by-laws  of  the  com- 
pany provide  to  the  contrary.  Otis  v.  Gard- 
ner, lOB  111.  436;  Rice  v.  Glllbert  173  lU.  848, 
50  N.  E.  1087.  Such  blank  transfer  on  the 
back  of  the  certificate^  to  whi(^  the  holder 
has  affixed  his  name,  is  a  good  assignment, 
and  the  party  to  whom  it  Is  delivered  is  au- 
thorized to  fill  It  up.  It  may  be  filled  up  with 
the  name  of  a  remote  transferee,  and  the 
name  to  be  inserted  coctcems  only  the  pur- 
chaser. McNeil  V.  Tenth  Nat  Bank,  46  N. 
T.  825,  7  Am.  Rep.  S41;  Johnston  v.  I«flln, 
103  U.  8.  800,  28  h.  Ed.  532;  White  v.  Ver- 
mont &  Massachusetts  Railroad  Co.,  21  How. 
575,  16  L.  Ed.  223.  The  fonu  in  which  the 
certificate  was  Issued,  the  usage  and  practice 
Indicated  thereby  as  to  the' method  of  assign- 
ment, the  appellee's  own  act  in  signing  the 
power  of  attorney,  all  correspond  with  the 
customary  rules  with  reference  to  the  as- 
signment of  similar  documents.  Though  this 
Is  not  a  certificate  of  stock,  it  is  manifest 
tiiat  it  was  Intended  to  be  assigned  In  the 
same  manner,  and  no  reason  is  seen  why  it 
may  not  be  so  done  and  with  the  same  ef- 
fect 

By  signing  the  transfer  and  power  of  at- 
torney in  blank,  from  whatever  motive,  and  de- 
livering the  certificate  so  indorsed  to  Whipple 
ft  Co.,  the  appellee  dotited  tiiem  with  the  cus- 
tomary Indicia  of  absolute  ownership.  He  had 
done  all  that  was  necessary  for  blm  to  do — 
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all  tliat  was  poastble  for  him  to  do  to  Indicate 
to  all  petaona  interested  that  they  owned  the 
certificate.  With  the  transfer  on  the  booka  of 
the  company  he  had  nothing  to  do.  It  did 
not  concern  him.  Its  object  was  the  protec- 
tion and  ctmrenlence  of  the  asBlgnee  or  the 
receivers.  Appellee  by  this  positive  act  en- 
abled Whipple  &  Ck>.  to  deceive  appellant, 
as  they  coald  not  otherwise  hare  done,  to  In- 
dnoe  lilm  to  believe  they  were  the  owners 
•f  the  stock  and  to  sell  the  stock  to  him. 
The  certificate,  not  being  negotiable  paper, 
was  subject  in  the  hands  of  appellant  to  all 
the  equities  existing  against  the  certificate 
Itself,  to  ail  equities  against  the  original  hold- 
«r  or  In  favor  ot  the  maker;  but  appellee 
could  wt  up  no  equities  against  appellant, 
becauae  by  his  writing  he  had  estopped  him- 
self from  dalmlug  that  Whipple  &  Oo.  were 
not  his  asalgnees  for  valua  In  Otis  v.  Gard- 
ner, supra,  the  owner  of  a  certificate  of 
stock  In  a  corporation  indorsed  it  in  blank, 
and  ddlvered  It  to  his  brother,  taking  a  re- 
ceipt, in  which  the  brother  recited  that  he 
bad  borrowed  the  stock  and  agreed  to  return 
It  <«  demand.  Being  indebted,  the  brother 
pledged  the  stock  to  secure  his  notes.  The 
owner  of  the  stock  having  died,  his  adminis- 
trator brongbt  suit  against  the  pledgee  to 
recover  possession  of  the  stock.  In  disposing 
of  this  qoesdon,  on  page  44S  of  105  111.,  the 
ooort  said:  "Tlie  intestate  placed  the  certifi- 
cates in  the  hands  of  Chauncey  T.  Bowen, 
with  a  blank  assignment  written  thereon, 
authorizing  an  absolute  transfer  of  the  stock 
to  tlie  assignee  under  the  by-laws  of  the  com- 
pany. The  exact  use  the  assignee  should 
make  of  the  stock  does  not  appear  from  any- 
thing in  the  record,  bnt,  as  the  use  he  might 
make  of  it  was  in  no  way  limited  by  the 
iertaa  of  the  assignment,  it  is  reasonable  to 
presume  the  assignee  was  authorized  to  make 
any  legitimate  use  of  It  that  a  rightful  ownor 
might;  that  Is,  he  might  sell  it  or  pledge  It 
In  the  usual  course  of  business.  That  was 
done  In  this  case.  It  was  pledged  to  Gard- 
ner, in  the  usual  course  of  business,  as  collat- 
eral security  for  the  Indebtedness  of  the 
holder,  and  was  taken  In  good  faith,  without 
the  slightest  knowledge  that  any  one  other 
than  the  pledgor  claimed  or  had  any  interest 
In  the  stock  represented  by  the  certlficatea 
As  has  been  seen,  the  certificates  of  stock  were 
placed  In  the  hands  of  Bowen  by  the  Intes- 
tate in  such  condition  they  could  be  readily 
sold  or  hypothecated  by  him,  and,  if  his  as- 
rignee  made  an  improper  use  of  them,  the  as- 
signor, if  llvtog,  could  get  no  relief  against 
that  which  he  deliberately  authorized  to  be 
done  it  It  would  affect  injuriously  an  inno- 
cent purctiaser  for  value,  and  his  personal 
representative  can  have  no  relief  that  could 
not  be  granted  en  a  like  bill  by  the  intes- 
tate, if  living.  The  principle  Is  that  when  one 
ot  two  or  more  persons  must  suffer  loss,  upon 
blm  whose  conduct  made  it  possible  for  loss 
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to  occur  should  the  consequences  xdtlmately 
rest,** 

It  Is  claimed  that  appellant's  purchase  was 
not  in  the  usual  course  of  business,  and  for 
a  valuable  consideration.  The  certificate  was 
first  delivered  to  appellant  in  response  to  his 
demand  for  security  to  secure  the  delivery  of 
the  railroad  stock  to  tiim.  After  some  de- 
lay, he  proposed  to  take  the  certificate  in- 
stead of  completing  the  purchase  of  the  stock. 
There  Is  no  basis  In  the  evidence  for  suppos- 
ing this  was  anything  other  than  an  ordinary 
proposition  to  buy  the  certificate  or  that  there 
was  in  it  any  concealed  or  unfair  purpose. 
His  proposition  was  accepted,  and  the  $9,- 
116.30  he  had  paid  for  the  purpose  of  being 
used  In  the  purchase  of  the  stock  was  applied 
to  the  payment  for  the  certificate.  Whipple 
&  Go.  were  clothed  with  all  the  indicia  of 
ownership,  and  appellant,  with  no  knowledge 
or  reason  to  suspect  any  infirmity  La  their 
title  purchased  the  certificate.  Under  such 
circumstances,  the  pre-existing  debt  is  a  val- 
uable consideration,  and  he  is  entitled  to  be 
protected  to  the  same  extent  as  if  he  had 
paid  a  new  consideration.  Butters  v.  Haugb- 
wout,  42  IlL  18,  89  Am.  Dec  401;  Schwa- 
backer  T.  Rush,  81  IlL  810;  Kranert  v.  Simon, 
65  111.  844. 

It  is  Insisted  by  appellee  that  appellant's 
bill  and  his  answer  to  the  cross-bill  are  In- 
consistent, and  that  the  facts  proved  do  not 
sustain  the  bilL  The  Inconsistency  is  more 
imaginary  than  real.  The  answer  sets  up  the 
facta  more  in  detail  than  the  bill,  but  they 
are  not  inconsistent  Both  concede  that  the 
absolute  ownership  of  the  certificate  was  in 
appellee;  that  he  delivered  It  to  Whipple 
&  Co.,  not  as  purchasers  or  owners,  bnt  sole- 
ly as  brokers,  to  sell  for  appellee.  Both  al- 
lege the  payment  of  the  money  to  Whipple 
&  Co.,  the  order  to  bny  stock,  their  failure 
to  do  so,  their  offer  to  appellant  of  the  certl- 
fichte  Instead  of  the  stock,  and  its  acceptance 
by  appellant  and  the  filling  of  the  blank  in 
the  assignment  Both  allege  that  by  means 
of  the  premises  the  appellant  became  the 
equitable  owner  of  the  certificate.  Whether 
Whipple  &  Co.  purported  to  act  as  agents  of 
appellee  or  as  owners  of  the  certificate  is 
not  alleged  in  either  bill  or  answer,  but  the 
facto  are  stated  with  differences  only  In  the 
extent  of  detail.  There  is  no  substantial 
difference  in  the  claim  attempted  to  be  stat- 
ed to  appellant's  dlffQreut  pleadings,  and  on 
the  evidence  he  was  entitled  to  the  rellrf 
prayed  for. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  will  be  revers- 
ed and  the  cause  remanded  to  the  superior 
court  with  directions  to  enter  a  decree  in 
accordance  with  the  prayer  of  the  bill  upon 
the  payment  by  appellant  for  the  use  of  ap- 
pellee, of  $1,163.19,  with  6  per  cent  toterest 
from  September  11,  190.5. 

Reversed  and  remanded,  with  dlrecttona. 
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SMTTHB  T.  CHARLES  P.  PARISH  ft  CO. 
(Supiezne  Coart  of  Illinois.     Dec.  IS,  1908.) 

1.  Appeal  akd  Ebbob  (J  1082*)  —  Review — 
Decisions  of  Intebmedixte  Coubt— Ques- 
TiOHS  Not  Raised  in  Appellate  Coxjbt. 

Questions  not  raised  in  tlie  Appellate  Court 
on  appeal  from  a  judgment  of  the  trial  court 
cannot  be  considered  in  the  Supreme  Court  on 
writ  of  error  to  review  the  judgment  of  the 
Appellate  Court  affirminj^  the  ju^menl  of  the 
tnal  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  1133;   Dec.  Dig.  8  10S2.»] 

2.  Appeal  and  Eebob  (J  1094»)  —  Review  — 
Decisions  of  Intebmediate  Coub't— Ques- 
tions OF  Fact— Amount  of  Recovery. 

The  question  whether  a  verdict  in  a  per- 
sonal injary  action  is  excessive  is  finally  deter^ 
mined  by  the  judgment  of  the  Appellate  Court 
affirming  the  judgment  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4324;   Dec  Dig.  §  1094.»] 

3.  Tbial  (J  2flO»)—lNSTBncTiON8— Refusal  to 
Give  Instbuctions  Covebed  bt  Those 
Given. 

It  is  not  error  to  refuse  Instmctions  fully 
covered  by  the  instructions  given. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent. 
Dig.  f  651 ;   Dec.  Dig.  {  260.*] 

4.  Costs  ($  260*)— Appeal  and  Ebbob— Pen- 
Airr  roB  Pbosecution  of  B^bob  fob  De- 
lay. 

Where,  on  writ  of  error  to  review  a  judg- 
ment of  the  Appellate  Court  affirming  a  judg- 
ment for  plaintiff  in  a  personal  injury  action, 
plaintiff  raised  questions  not  raised  in  the  Ap- 
pellate Court,  urged  that  the  verdict  was  ex- 
cessive, that  the  trial  court  erred  in  the  giving 
of  an  instruction  previously  adjudged  correct 
by  the  Supreme  Court,  and  that  the  court  err- 
ed in  refusing  instructions  covered  by  those 
given,  it  appeared  that  the  writ  of  error  was 
prosecuted  for  delay  authorizing  the  Snpreme 
Court,  on  affirming  the  judgment  of  the  Appel- 
late Court,  to  direct  the  rendition  of  a  judgment 
against  plaintiff  in  error  for  a  penalty. 

[E)d.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  i  983 ;   Dec  Dig.  {  260.*] 

Error  to  Appellate  Court,  First  District, 
on  Etrror  to  Superior  Court,  Cook  County; 
A.  H.  Frost  Judge. 

Action  by  Frank  R.  Smythe  against  Charles 
P.  Parish  &  Co.  There  was  a  Judgment  of 
the  Appellate  Court  (140  lU.  App.  405),  af- 
firming a  judgment  (or  plaintiff,  and  de- 
fendant brings  error.     Affirmed. 

John  Stuart  Roberts  (Ira  C  Wood,  of 
counsel),  for  plaintiff  in  error.  Lee  D.  Mathl- 
as,  for  defendant  in  error. 

SCOTT,  J.  On  February  25,  1905,  Frank 
R.  Smythe,  defendant  In  error,  recovered  a 
judgment  for  the  sum  of  $5,000  in  the  superi- 
or court  of  Cook  county  against  Charles  P. 
Parish  &  Co.,  plaintiff  in  error,  for  person- 
al injuries  alleged  to  have  been  sustained  by 
blm  through  the  negligence  of  the  plaintiff 
in  error  while  he  was  engaged  in  the  opera- 
tion Of  a  punch  press  at  the  manufacturing 
establishment  of  plaintiff  in  error  In  Chicago 
Heights.  That  judgment  has  been  affirmed 
by  the  Appellate  Court  for  the  First  Dis- 


trict, and  to  review  the  Judgment  of  that 
court  plaintiff  in  error  has  sued  out  a  writ 
of  error  from  this  court 

It  is  now  contended  that  there  is  in  the 
record  no  evidence  which  tends  to  prove  tlie 
avennenta  of  the  declaration,  and  that  for 
this  reason  the  superior  court  erred  in  deny- 
ing plaintiff  in  error's  motion,  made  at  the 
close  of  all  the  evidence,  for  a  directed  ver- 
dict  It  is  also  urged  that  th«e  was  a  fatal 
variance  between  the  proof  and  the  declara- 
tion. Upon  leave  obtained  defendant  In  er- 
ror has  filed  in  this  ctfurt  a  certified  copy  of 
the  brief  and  argument  filed  by  plaintiff  in 
error  In  the  Appellate  Court  It  appears 
therefrom  that  neither  of  these  questions  was 
raised  in  that  court  For  this  reason  we 
cannot  consider  them. 

It  is  argued  here  that  the  amount  of  the 
verdict  is  excessive.  That  question  was  final- 
ly determined  by  the  Judgment  of  the  Appel- 
late Court 

It  is  insisted  that  the  trial  cotirt  erred  In 
giving  to  the  jury  the  second  instruction  re- 
quested by  defendant  in  error.  The  inredse 
point  so  presented  was  decided  by  this  court 
in  West  Chicago  Street  RaUroad  Co.  v.  Mc- 
Callum,  169  lU.  240.  48  N.  B.  424,  adversely 
to  the  contention  now  made.  No  attempt  Is 
made  to  distinguish  that  case  or  to  show  that 
It  was  not  decided  correctly.  We  therefore 
deem  it  unnecessary  to  again  consider  the 
question. 

It  is  then  urged  that  the  court  erred  in  re- 
fusing the  defendant's  requested  instructions 
1  and  2.  The  propositions  contained  In  those 
two  instructions  are  fully  covered  by  certain 
other  Instructions  that  were  given.  Defend- 
ant In  error  by  his  brief  points  this  out,  and 
plaintiff  in  error  by  its  reply  brief  makes 
no  response  on  this  point  No  other  assign- 
ments are  relied  upon.  We  are  of  opinion 
tliat  the  writ  of  error  from  this  court  was 
prosecuted  for  delay. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed,  and,  in  addition,  a  Judgment  of 
this  court  in  favor  of  defendant  in  error  and 
against  plaintiff  in  error  for  the  sum  of  $500 
will  be  entered  by  the  clerk  of  this  court 

Judgment  affirmed. 

an  Ind.  467) 
LAKE  SHORE  SAND  CO.  v.  LAKE  SHOEH 
&  M.  S.  RY.  CO.  (No.  21,083.)  * 

(Supreme  Court  of  Indiana.    June  3,  1908.    On 
Rehearing,  Dec  17,  1908.) 

1.  Eminent  Domain  (|  262*)— Conosicnation 
Pboceedings— Appeal — Pabties  —  Statu- 
toby  Pbovisions. 

Under  Bums'  Ann.  St  1901,  St  4183.  4184, 
5160,  relating  to  condenmation  of  real  property, 
an  appeal  from  an  interlocutory  order  appoint- 
ing or  refusing  to  appoint  appraisers  was  not 
authorized.  This  rule  was  changed  by  Acts 
1905,  p.  61,  c.  48,  S  6,  providing  that  an  appeal 
might  be  taken  from  such  an  order.  Bums' 
Ann.  St  1908,  H  675,  676  (Acts  1895,  p.  179.  c. 
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tBi,  diaogcd  the  ezisdng  rule  that  all  partiM  af- 
fected by  the  judgment  appealed  from  must  be 
inclnded  in  the  appeal  by  authorizing  an  appeal 
by  any  part  of  coparties  against  whom  a  judg- 
ment haa  been  taken  when  the  appeal  te  talcui 
under  section  650,  Bums'  Ann.  St  1901,  relat- 
ing to  term  time  appeals.  Betd  that,  since  the 
existing  rule  as  to  parties  on  appeal  was  chang- 
ed by  sections  675,  676,  only  as  to  appeals  taken 
under  section  650,  sections  675  and  676  do  not 
apply  to  appeals  authorized  fay  Acts  1905,  p.  61, 
e.  48,  (  5,  and  hence  an  appeal  under  such  latter 
section  in  which  all  coparties  are  not  made  par- 
ties on  appeal  will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  262L*] 

On  Rehearing. 
2.  Appeai.  and  Ebbob  (|  77*) — Jxjdquekt— 

PlHAUTT. 

A  judgment  establishing  a  drain  and  ai>- 
proying  the  assessments  therefor,  under  the  cir- 
cuit court  drainage  law  of  1881  (Arts  1881,  p. 
899,  c.  43,  I  4:  Rev.  St.  1881,  jl  4276)  and  the 
circuit  court  drainage  law  of  1885  (Acts  1883, 
p.  134,  c.  40,  S  4;  Bums'  Ann.  St.  1901,  f 
6625),  was  final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  77.*] 

8.  Dbairs  (S  36*)— Deoibiors  Rsviewable— 

FlHAUTT. 

A  judgment  estabUshing  a  drain  and  ap- 
piorlng  the  assessments  therefor,  under  the  cfr- 
cnlt  court  drainage  law  of  1881  (Acts  1881,  p. 
399,  c.  43,  S  4 ;  Rev.  St  1881,  i  4276)  and  the 
circuit  conrt  drainage  law  of  1886  (Acts  1885, 
p.  134,  c.  40,  i  4;  Bums'  Ann.  St  1901,  ( 
6625),  being  final,  an  appeal  therefrom  was  au- 
thorized. In  term  time  or  vacation,  by  Rev.  St. 
1881,  H  63S,  640  (Bums'  Ann.  St  1901,  H  660, 
652 ;   Bums'  Ann.  St  1908,  |§  679,  681). 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  I  44;   Dec.  Dig.  i  86.*] 
4.  Appzai.   and   Ebkob    ({    77*)  —  JtTDOMMra 

DlSVISSINO    DbAIN    PBOOEEDIWQ— FlHALlTT. 

A  judgment  of  the  circuit  court,  dismissing 
a  proceeding  to  establish  a  public  ditch,  was  a 
final  judgment  because  it  finally  disposed  of  the 
proceeding  in  that  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Dec.  Dig.  |  77.*] 

Appeal  from  Circuit  Court,  I/ike  Cotmty; 
W.  O.  McMahan,  Judge. 

Condemnation  proceedings  by  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany against  the  Lake  Shore  Sand  Company. 
From  an  Interlocutory  order  appointing  ap- 
praisers, defendant  appeals.  Appeal  dis- 
missed. 

Cnimpadcer  &  Cnimpacker,  for  appellant 
O.  R.  Call,  J.  B.  Peterson,  Knapp,  Haynes  & 
Campbell,  and  Glennen,  Cary,  Walker  & 
Howe,  for  appellee. 

MONKS,  J.  This  proceeding  was  brought 
hy  appellee  xmder  "An  act  concerning  pro- 
ceedings In  the  exercise  of  eminent  domain," 
approved  February  27,  1906  (Acts  1905,  p.  59, 
c  48;  section  893  et  seq.,  Burns'  Ann.  St 
Supp.  1905;  section  929  et  seq.,  Burns'  Ann. 
St  1908).  The  complaint  of  appellee  named 
as  defendants  the  Lake  Shore  Sand  Company, 
appellant,  Hugh  Spencer,  and  a  number  of 
others.  It  is  alleged  in  the  complaint  that 
•^e  Lake  Shore  Sand  Company  is  the  owner 


of  record  •  •  •  and  Hugh  J.  Spencer  is 
the  owner  and  holder  of  a  mortgage"  on  the 
real  estate  sought  to  be  appropriated,  and 
that  each  of  the  defendants  claims  some  in- 
terest in  said  real  estate,  "the  extent  and 
character  of  which  the  plaintiff  is  not  inform- 
ed." Appellant  and  said  Hugh  J.  Spencer  ap- 
peared, and  each  filed  separate  and  several 
objections  to  the  complaint  and  proceeding. 
Some  of  said  objections  challenged  the  suffi- 
ciency of  the  complaint,  and  others  presented 
questions  of  fact  for  trial.  The  judge  heard 
the  evidence,  and  overruled  all  of  said  objec- 
tions, and  apiKtinted  appraisers  under  said 
act  In  vacation.  From  said  interlocutory  or- 
der appointing  appraisers  in  vacation  appel- 
lant appealed,  and  has  not  made  any  of  its 
coparties  to  said  interlocutory  order  coappel- 
lants  with  it  in  this  court 

Appellee  Insists  that  this  court  has  no  ju- 
risdiction of  this  appeal  because  appellant 
has  Qot  made  its  coparties  to  the  interlocu- 
tory order  appealed  from  coappellants  In  this 
conrt,  and  moves  to  dismiss  this  appeal  for 
that  reason.  It  was  held  by  this  court  that 
an  Bpi)eal  was  not  authorized  from  an  inter- 
locutory order  appointing  or  refusing  to  ap- 
point appraisers  under  sections  4183,  4184, 
5160,  Bums'  Ann.  St  1901,  which  provide  for 
the  condemnation  <^  real  estate  under  the 
power  of  eminent  domain.  Lafayette,  etc,  B. 
Co.  v.  Bntner,  162  Ind.  460,  70  N.  E.  629; 
NoblesvUle,  etc,  Co.  v.  Evans,  163  Ind.  700, 
72N.  S1126.  8ecti<m  5  of  the  act  (Acts  1903, 
pp.  61,  62,  c.  48),  being  section  933,  Bums' 
Ann.  St  1908  (secUon  897,  Bums'  Ann.  St 
Supp.  1903),  under  which  this  proceeding  was 
brought,  however,  expressly  provides  that  an 
appeal  may  be  taken  from  an  Interlocutory 
order  overruling  the  objections  and  appoint- 
ing appraisers  "upon  filing  with  the  derk  of 
such  court  a  bond  with  such  penalty  as  the 
court  or  judge,  shall  fix,  with  sufficient  sure- 
ty, payable  to  the  plaintiff,  conditioned  for 
the  diligent  prosecution  of  such  appeal  and 
for  the  payment  of  the  judgment  and  costs 
which  may  be  affirmed  and  adjudged  against 
the  appellants.  Such  appeal  bond  shall  be 
filed  within  ten  days  after  the  appointment 
of  sudi  appraisers.  All  the  parties  shall  take 
notice  of  and  be  bound  by  such  appeaL  The 
transcript  shall  be  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  within  thirty  days 
after  the  filing  of  the  appeal  bond."  It  was 
held  by  this  court  before  the  taking  effect  of 
sections  675,  676,  Bums'  Ann.  St  1908  (sec- 
tions 647a,  647b,  Bums'  Ann.  St  1901;  Acts 
1896,  p.  179,  c  86),  that  In  all  appeals,  term 
time  as  well  as  vacation  appeals,  unless  the 
appellant  made  all  his  coparties  to  the  judg- 
ment coappellants  with  him  in  this  court, 
that  this  court  had  no  jurisdiction  to  deter- 
mine the  case  upon  its  mertts,  and  that  the 
appeal  must  be  dismissed.  It  was  so  hdd 
upon  the  ground  that  it  la  an  elementary 
rule  in  appellate  proceedings  that  all  the  par- 
ties to  and  affected  by  the  judgment  ap^eal- 
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«d  from  mnst  be  indaded  In  th6  appeal,  so 
tbat  one  appeal  may  dispose  of  all  qiiestl<Hi8 
in  the  case  In  a  manner  tbat  shall  bind  all 
such  parties.  Gregory  t.  Smith,  139  Ind.  48, 
38  N.  B.  S»5;  Benbow  v.  Garrard,  139  Ind. 
571,  39  N.  B.  162;  Wood  v.  Clites,  140  Ind. 
472,  39  N.  B.  160;  Inman  ▼.  Yogel,  141  Ind. 
138,  40  N.  B.  665;  Gourley  ▼.  Embree,  137 
Ind.  82,  86  N.  B.  846 ;  Vordermark  v.  Wilkin- 
son, 142  Ind.  142,  39  N.  E.  441;  Abshlre  t. 
Williamson,  149  Ind.  248,  48  N.  B.  1027.  Said 
sections  675,  676  (Acts  189S,  p.  179,  c.  86,  iS 
647a,  647b)  change  this  rule  as  to  appeals 
taken  under  section  679,  Bums'  Ann.  St  1908 
(section  650,  Bums'  Ann.  St  1901;  section 
638,  Rev.  St  1881),  providing  nhat,  when- 
ever a  part  of  any  number  of  ooparties 
against  wbom  a  Judgment  has  been  taken, 
shall  appeal  from  such  Judgment  to  the  Sn* 
preme  or  Appellate  Court  under  the  provi- 
sions of  section  638  of  tbe'  Revised  Statutes 
of  1881,  providing  for  term  time  appeals.  It 
shall  not  be  necessary  to  make  such  coparttes 
not  appealing,  parties  to  the  apj)eal,  and  It 
shall  not  be  necessary  to  name  them  as  appel- 
lants or  appellees  In  the  assignment  of  errors, 
but  they  shall  be  bound  by  the  Judgment  on 
appeal  to  the  same  extent  as  If  they  had  been 
made  parties.  After  any  such  am)eal  has 
been  perfected,  any  coparty  not  Joining  therein 
may,  at  any  time,  while  such  appeal  is  praid- 
lug,  and  within  one  year  from  the  date  of 
tbe  final  Judgment  assign  errors  for  himself 
upon  the  recari  and  have  all  questions  prop- 
erly  presented,  decided  by  the  court,  and  be 
shall  have  all  the. rights  in  relation  to  such 
appeal,  that  he  would  have  had  if  he  bad 
Joined  in  the  appeal  originally."  It  Is  evi- 
dent that  said  sections  675,  676  (Acts  1895,  p. 
179,  c.  86,  S§  647a,  647b),  supra,  have  no  ap- 
plication to  appeals  like  the  one  before  us 
taken  under  Acts  190S,  pp.  61,  62,  c.  48,  {  6, 
being  section  933,  Bums'  Ann.  St  1908  (sec- 
tion 897,  Bums'  Ann.  St  Supp.  19(^,  because 
said  sections  are  limited  to  appeals  taken  un- 
der section  688,  Rev.  St  1881,  being  section 
679,  Bums'  Ann.  St  1908  (section  650,  Bums' 
Ann.  St  1901).  It  Is  clear  that  this  appeal  is 
governed  as  to  parties  In  this  court  by  th^ 
general  rule  applicable  to  appellate  proceed- 
ings above  stated  that  all  the  parties  to  and 
affected  by  the  Judgment  appealed  from  mnst 
be  made  parties  on  appeal  to  glv«  the  eourt 
Jurisdiction  to  detecmine  the  case  upon  its 
merits.  Kline  v.  Hagey,'169  Ind.  275,  277, 
278,  81  N.  B.  209,  and  cases  cited.  pChe  effect 
of  the  provision  of  section  S  of  said  act  of 
1905  (Acts  1906;  pp.  61,  62,  C.  48),  under 
which  this  ai^al  was  taken,  that  "all  par- 
ties shall  take  notice  of  and  be  bound  by 
such  appeal,"  is  that  no  notice  need  be  given 
to  the  parties  of  such  appeal,  but  it  does 'not 
change  tbe  general  rule  as  to  wlio  mUst  be 
made  parties  to  the  appeal  In  this  court 

We  hold,  therefore,  that  in  appeals'  under 
said  section  6  (Acts  1905,  pp.  61,  62,  c.  48, 
being  section  933,  Bums'  Ann.  St  1908  [Sec- 
tion 897,  Bums'  Supp.  1905])  that  an  appel- 


lant must  make  all  his  copartles  to  the  Inter- 
locutory Judgment  or  order  appealed  from  co- 
appellants  in  this  court  to  give  this  court 
Jurisdiction  to  determine  the  appeal  upon  Its 
merits,  and  that,  unless  this  is  done,  the  ap- 
peal must  be  dismissed. 

This  appeal  is  therefore  dismissed.  Kline 
▼,  Hagey,  169  Ind.  275,  277,  278,  81  N.  E. 
209;  Lowe  v,  Turple,  147  Ind.  690-692,  44  N. 
B.  25,  47  N.  B.  150,  37  I*  B.  A.  233. 

GILLETT,  C.  J.,  took  no  part  In  this  deci- 
sion. 

On  Rehearing. 

MONKS,  J.  Appellant  In  Its  brief  on  pe- 
tition for  a  rehearing  insists  tiiat  the  hold- 
ing in  this  case  is  in  conflict  with  Stevens 
V.  Templeton  (Ind.)  84  N.  B.  148,  and  Smith 
T.  Oustln,  168  Ind.  42,  80  N.  B.  959,  81  N. 
B.  722.  Stevens  v.  Templeton,  supra,  was  a 
drainage  proceeding  In  the  circuit  court  un- 
der the  drainage  law  of  1905.  Acts  1905,  p. 
456  et  seq.,  c.  157.  The  court  under  section 
5625,  Bums'  Ann.  St  Supp.  19(K,  being  sec- 
tion 4  of  said  act  of  19Ca,  rendered  a  Judg- 
ment establishing  the  proposed  drain  and  ap- 
proved the  assessments  made  to  pay  the  cost 
of  construction.  From  this  Judgment  an  ap- 
peal was  taken.  It  has  been  uniformly  held 
by  this  court  under  section  4  of  t}ie  circuit 
court  drainage  law  of  1881  (Acts  1881,  p. 
399  et  seq.,  c.  43),  being  section  4276,  Rev. 
St.  1881,  and  section  4  of  the  circuit  court 
drainage  law  of  1885  (Acts  1885,  p.  184  et 
seq.,  c.  40),  "being  section  5625,  Bums'  Ann. 
St  1901,  that  the  Judgment  of  tbe  court  es- 
tablishing the  drain  .and  approving  the  a»- 
sessments  under  said  sections  were  final 
Judgments,  Hlgbee  v.  Peed,  98  Ind.  420, 
424;  Crame  v.  Wilson,  104  Ind.  583,  587, 
4  N.  B.  169;  Hudson  v.  Bunch,  116  Ind. 
63,  64,  18  N.  B.  890;  Perkins  r.  Hayward, 
132  Ind.  95,  102,  31  N.  B.  670;  Hoefgen  ▼. 
Harness,  148  Ind.  224,  226-229,  47  N.  B.  470; 
Osborn  v.  Maxinkuckee,  eta,  Co.,  154  Ind. 
101,  66  N.  B.  33;  Pleasant  Tp.  v.  Ooc^ 
160  Ind.  533,  537,  67  N.  B.  262;  Board,  etc., 
v.  Jamecke,  164  Ind.  658,  661-664,  74  N.  B. 
520;  Mak-Saw-Ba  Club  v.  Coffen,  169  Ind. 
204,  210,  82  N.  B.  461. 

There  was  ho  provision  for.  an  appeal  from 
suet)  Judgments  contained  in  either  of  said 
drainage  laws,  but  appeals  have  been  uni- 
formly taken  from  such  Judgments,  either  in 
term  time,  under  section  638,  Rev.  St  1881, 
being  section  650,  Bums'*  Ann.  St.  1901  (sec- 
tion 679,  Burns'  Ann.  St  1908) — Kelser  v. 
Mills,  162  Ind.  366,  69  N.  B.  142;  Goodrich 
V.  Stangland,  155  Ind.  279t  58  N.  B.  148— or 
in  vacation,  under  section  640,  Rev.  St. 
1881,  being  section  652,  Bums'  Ann.  St  1901 
(section  681,  Burns'  Ann.  St  1908)— Ex  parte 
Sullivan,  154  Ind.  440,  56  N.  B.  911;  North 
v.  Davisson,  157  Ind.  610,  62  N.  E.  447.  This 
was  proper,  because  said  Judgments  were 
final  Judgments  of  the  circuit  court,  afad  an 
appeal  therefrom  was  ei^essly  authorised 
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by  Bald  sections.  When,  therefore,  an  ap- 
peal was  taken  from  sncb  Judgments  under 
section  63S  (650,  679)  supra,  It  was  a  term- 
time  appeal,  and  was  governed  by  sections 
675,  676,  Burns'  Ann.  St  1008,  being  sections 
647a,  G47b,  Bums'  Ann.  St.  1901,  as  to  who 
Should  be  named  in  the  assignment  of  er- 
rors as  appellants. 

Said  section  5625  supra,  being  section  4 
of  said  drainage  law  of  1905,  provides  that 
"the  order  of  the  court  approving  and  con- 
firming the  assessments  and  declaring  the 
proposed  work  of  drainage  established  shall 
be  final  and  conclusive,  unless  an  appeal 
therefrom  to  the  Supreme  Court  be  taken 
and  an  appeal  bond  filed  within  thirty  days." 
It  will  be  observed  that  section  5625,  supra, 
does  not  grant  or  authorize  an  appeal  from 
such  Judgment,  but  the  right  to  appeal  un- 
der some  other  law  Is  recognized  by  said 
section.  Such  right,  however,  is  made  to 
depend  on  the  condition  that  "an  appeal 
therefrom  be  taken  and  an  appeal  bond  filed 
within  thirty  days"  after  the  rendition  of 
the  final  Judgment  establishing  the  proposed 
drain  and  approving  the  assessments.  It  Is 
evident.  If  said  provision  requiring  the  ap- 
I)eal  to  be  taken  and  the  appeal  bond  filed 
within  30  days  had  been  omitted  from  said 
section,  that  the  right  to  take  either  a  term- 
time  or  vacation  appeal  would  exist  under 
ate  provisions  of  the  sections  of  the  Code  of 
Civil  Procedure  above  mentioned,  the  same 
as  from  the  final  Judgments  establishing 
drains  and  approving  the  assessments  under 
the  drainage  laws  of  1881  and  1885,  supra. 

On  account  of  said  provision  requiring  the 
appeal  to  be  taken  and  the  appeal  bond  filed 
within  30  days.  It  was  held  by  this  court 
In  Stevens  v.  Templeton,  supra,  that  it  was 
the  Intent  of  the  Legislature  to  limit  appeals 
from  Judgments  establishing  drains  and  ap- 
proving assessments  under  said  drainage  law 
of  1905  to  term-time  appeals  under  said  sec- 
tion 638  (650,  679),  supra,  and  that  therefore 
the  question  of  who  shall  be  named  in  the 
assignment  of  errors  as  appellants  in  such 
appeals  is  governed  by  sections  675,  676, 
Bums'  Ann.  St.  1908  (sections  647a,  647b, 
Bums'  Ann.  St  1901),  and  that  under  said 
last-named  sections  the  appellants  in  said 
appeal  were  not  required  to  make  their  co- 
parties  to  the  Judgments  In  the  court  be- 
low coappellants  with  them  In  the  assign- 
ment of  errors.  Kelser  v.  Mills,  162  Ind. 
366,  369,  69  N.  B.  142;  Goodrich  v.  Stang- 
land,  155  Ind.  279,  281,  282,  58  N.  E.  148. 

Smith  V.  Oustln,  169  Ind.  42,  80  N.  El 
959,  81  N.  B.  722,  cited  by  appellant,  was  a 
proceeding  commenced  before  the  board  of 
commissioners  for  the  establishment  of  a 
public  ditch.  An  appeal  was  taken  from  a 
final  Judgment  of  the  board  establishing  the 
ditch  to  the  circuit  court.  On  motion  of  ap- 
pellees the  proceeding  was  dismissed  by  the 
circuit  court  and  Judgment  rendered  against 


the  petitioners.  This  was  a'  final  Judgment, 
because  It  finally  disposed  of  said  cause  in 
said  court  Kline  v.  Hagey,  169  Ind.  273, 
81  N.  E.  209;  Smith  v.  Gtastln,  169  Ind.  42, 
80  N.  E.  959,  81  N.  E.  722;  Elliott's  App. 
Proc.  SS  81-83,  90.  The  petitioners  perfect- 
ed a  term-time  appeal  therefrom  under  sec- 
tion 638,  Rev.  St.  1881  (section  650,  Bums' 
Ann.  St  1901;  section  679,  Bums'  Ann.  St 
1908).  As  the  appeal  in  said  case  was  prop- 
erly taken  under  said  section  638  (650,  679), 
supra,  this,  court  held  that  appellants  were 
not  required  to  make  all  the  parties  against 
whom  Judgment  was  rendered  coappellants 
with  them  in  this  court,  under  sections  675, 
676,  Bums'  Ann.  St  1908  (sections  647a, 
647b,  Burns'  Ann.  St  1901).  Said  cases,  behig 
appeals  from  final  Judgments  taken  under 
section  638  (650,  679),  supra,  of  the  Code 
of  Civil  Procedure^  were  correctly  decided, 
and  are  In  no  way  in  conflict  with  the  opin- 
ion in  this  case. 

The  right  to  appeal  from  the  Interlocutory 
order  made  In  this  case  is  not  granted  by 
said  section  638  (650,  679),  supra,  or  any  oth> 
er  section  of  the  Code  of  Civil  Procedure^ 
but  is  only  authorized  by  section  6  of  said 
act  of  1905  (Acts  1905,  pp.  61,  62,  c.  48,  8  5, 
being  section  933,  Bums'  Ann.  St  1908  and 
section  897,  Bums'  Ann.  St.  Supp.  1905),  and 
there  is  nothing  in  said  section  changing  the 
general  rule  stated  in  the  original  opinion 
as  to  who  must  be  named  as  appellants  in 
the  assignment  of  errors. 

The  petition  for  rehearing  is  overruled. 


an  Ind.  481) 

TOWN  OP  NEWCASTLE  v.  GRUBBS. 
(No.  21,025.) 

(Supreme  0>urt  of  Indiana.    Dec.  18, 1908.) 

1.  PliEADINS  (8  34*)— CONSTBDCTION. 

Under  Bums'  Ann.  St  1908,  I  385,  au- 
thorizing a  liberal  construction  of  pleadinRS,  a 
pleading  is  to  be  read  in  the  light  of  all  sucli  ul- 
timate facts  as  must  be  necessarilv  intended 
from  the  facta  which  are  well  pleaded,  and  mat- 
ters of  substance  may  often  be  shown  hy  the 
narrative  of  the  manner  in  which  an  occurrence 
took  place. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dee. 
Dig.  I  34.»] 

2.  municipai,  cobpobations  (s  816*)— toms 
—Defects  in  Stbeets— Actions  fob  Inju- 
BIES— Pleadino. 

In  an  action  against  a  city  for  injury  re- 
ceived by  falling  from  a  sidewalk  into  an  ex- 
cavation in  a  lot  beside  the  sidewalk,  the  com- 
plaint stated  that,  by  reason  of  adjacent  build- 
mgs,  the  sidewalk  was  very  dark ;  that  the  side- 
walk was  rough  and  uneven,  rendering  the 
walk  unsafe  for  travelers;  that  the  lot  beside 
the  walk  was  from  3  to  10  feet  lower  than  the 
sidewalk ;  that  the  condition  of  the  sidewalk 
had  existed  for  some  two  years  prior  to  the  ac- 
cident; that  said  sidewalk  was  without  any 
guard  or  l>arrier  separating  it  from  said  lot,  and 
was  thereby  rendered  unsafe  for  j^ersons  travel- 
ing thereon ;  that  plaintifF,  walking  upon  said 
siaewalk  when  it  was  verv  daA,  and  in  the  ex- 
ercise of  due  care,  struck  his  foot  against  a  pro- 
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Jection  in  said  sidewalk,  and,  without  negligence 
on  his  part,  stambled  and  fell  into  the  excaya- 
tion  and  was  injuied,  wliich  injuries  were  caus- 
ed wholly  by  tiie  negligence  of  defendant  in 
failing  to  provide  a  biarrier  along  the  side  of 
said  sidewalk.  Held,  that  the  complaint  suffi- 
ciently alleged  the  necessity  of  a  fence  or  bar- 
rier along  the  sidewalk  and  the  duty  of  the  city 
to  construct  the  same,  and  that  it  was  because 
of  the  lack  thereof  that  plaintiff  received  his 
injuries. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  81&*] 

6.  NuisAKCE  (J  62*)— UsB  OF  PuBUO  Places 
— Obstrdotioks  and  BNCB0ACHMENT8— Bx- 
oavations. 

The  maintenanoe  of  an  excavation  t>eside  a 

sidewalk  whereby  a  traveler  thereon  may.  by  a 

misstep,   fall  into  the  excavation  is  a  public 

nuisance. 
[Bd.    Note.— For   other  cases,   see   Nuisance, 

Cent.  Dig.  U  163-157;  Dec.  Dig.  S  62.*] 

4.  MUNICrPAL  COKPOBATIONS  (|  786*)— TOBTS 
— OBSTBUCnONS    IN    STBEETS— EXCAVATIONS. 

While  a  municipality  is  not  responsible  for 
what  private  owners  do  upon  their  own  prem- 
ises, and  is  not  in  general  bound  to  guard 
against  travelers  wandering  on  adjoining  grounds 
along  the  highway,  if,  by  reason  of  the  condition 
of  the  adjoining  premises,  the  way  Itself  is  ren- 
dered unsafe,  and  the  public  authorities  may 
reasonably  protect  travelers  from  the  danger,  it 
is  their  du^  to  do  so. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1638;  Dec.  Dig.  { 
786.*] 

&  MuNiciFAr.  Cobfobationb  (§  786*)— T0BT8 
—Obstbuctionb— Excavations. 

Where   a   municipality   undertakes   to   im- 

Siove  *  street  over  its  entire  width,  it  Is  its 
uty  to  exercise  ordinary  care  to  keep  the  street 
reasonably  safe  for  fcravel  from  side  to  side,  and 
if  the  owners  of  adjoining  property  endan^r  the 
safety  of  travelers  by  dangerous  pitfalls  adjoining 
the  street,  the  municipality  is  liable  to  a  traveler 
who,  while  in  the  exercise  of  due  care,  falls  into 
the  excavation,  owing  to  an  accident  of  traveL 
[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  C«nt  Dig.  {  1638;  Dec.  Dig.  I 
786.*] 

6.  MuNiciPAi,  C0BPOBATION8  d  816*)— T0BT8 
—Actions— Pleading. 

A  complaint,  in  an  action  against  a  city  to 
recover  for  injuries  received  by  falling  from  a 
sidewalk  into  an  nnguarded  excavation,  whidi 
discloses  on  its  face  that  the  accident  was  not 
due  to  contributoiy  negiigence,  and  charges  that 
the  injuries  were  solely  caused  by  the  negligence 
of  defendants,  shows  by  exclusion  that  plainr 
tifTs  injuries  were  not  caused  by  the  negligence 
of  any  third  person,  but  were  caused  by  the  neg^ 
ligence  of  defendant. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  816.*] 

7.  Mtjnicipal  Corporations  (J  796*)— Torts 
— Obstbuctions  in  Stbexts. 

In  an  action  aeainst  a  municipality  for  in- 
juries received  by  falling  from  a  sidewalk  into 
an  nnguarded  excavation,  where  it  appears  that 
neither  plaintiff  nor  a  third  person  caused  the 
injury,  but  that  it  was  caused  by  the  negligence 
of  the  city  in  failing  to  place  a  barrier  along 
the  edge  of  the  walk,  the  city  cannot  urge  that 
a  defect  in  the  sidewalk,  for  which  it  was  re- 
sponsible, caused  the  injuries,  rather  than  tlie 
failure  to  maintain  a  barrier. 

[Bd.  Not*.- For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  |  1655;  Dec.  Dig.  S 
796.*] 


8.  mrnicipal  cobporatioitb  (|  755*)— tobis 
— Dkfects  in  Stbeetb— Liabilitt. 

Municipalities  are  liable  for  negiigence  in 
the  maintenance  of  public  ways. 

[ESd.  Note.— For  other  cases,  see  Municipal 
Corporatitms,  Cent  Dig.  I  1587;    Dec.  Dig.  f 

9.  Mttnicipai,  Cobpobations  (S  821*)— Tobts 
—Defects  in  STBEETa—AonoNs— Questions 

roB  JUBT. 

The  Question  whether  a  guard  is  needed 
at  a  particular  point  to  render  travel  upon  a 
sidewalk  ordinarily  safe  is  usually  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1749;    Dec.  Dig.  I 

10.  Municipal  Cobpobations  (S  821*)— Tobts 
—Defects  in  Stbeets- NBauoENCE. 

That  a  town  provides  arc  lights  for  the  vi- 
cinity of  a  sidewalk  past  a  lot  containing  an  ex* 
cavatitm,  and  that  these  lights,  and  those  from 
near-by  stores  and  elsewhere,  must  have  aided 
plaintiff  in  discerning  the  general  course  of  the 
sidewalk,  does  not  conclusively  show  that  the 
city  was  not  negligent  in  failing  to  guard  the 
excavation,  where  it  is  shown  that  the  street 
light  at  the  next  street  intersectionj  toward 
which  plaintiff  was  walking,  was  not  giving  any 
light  at  the  time,  and  that  such  light  had  not 
been  working  property  for  several  days. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1749;  Dec.  Dig.  I 
821.*] 

11.  Tbial  (8  850*)- Verdict— INTEBBOOATO- 
bies— Questions  to  be  Submitted. 

The  question  whether  officers  of  a  town 
Iiad  notice  that  a  street  light  was  out  of  repair 
Is  a  mixed  question  of  law  and  fact,  which  it  is 
not  proper  to  submit  to  the  jury  directly. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  832 ;   Dec  Dig.  {  350.*] 

12.  MuNiciPAi.  Cobpobations  (5  823*)— Tobts 
—Defects  in  Streets— Actions. 

In  an  action  against  a  city  for  injuries  re* 
ceived  by  stumbling  on  a  sidewalk  and  falling 
into  an  unguarded  excavation,  a  finding  by  the 
jury  that  the  sidewalk  had  been  used  for  a  long 
time,  by  day  and  night  by  a  large  number  of 
people  without  accident  is  not  conclusive,  the 
nature  of  the  defect  in  the  sidewalk  and  uneven- 
ness  in  its  surface  being  delinitely  described ; 
and,  proof  of  prior  use  by  the  general  public 
without  injury,  if  admissible  at  all,  would  miIt 
be  evidence  bearing  on  the  question  of  due  care. 
[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1765;  Dec.  Dig.  f 
823.*] 

13.  Municipal  Cobpobations  (S  823*)- Tobts 
— Defects  in  Streets— Contbibutobt  Neo- 
lxoence. 

Contributory  negligence  of  the  plaintiff,  in 
an  action  against  a  dty  for  injuries  received  by 
falling  from  a  sidewalk  into  an  unguarded  ex- 
cavation,  ;s  not  shown  by  findings  of  the  jury 
that  plaintiff  was  walking  within  two  or  threa 
feet  of  the  inner  side  of  the  sidewalk,  that  he 
met  with  his  accident  by  tripping  as  he  stepped 
to  one  side  of  the  sidewalk  to  permit  a  woman 
to  pass,  and  that  he  knew  there  was  no  barriec 
between  the  sidewalk  and  the  excavation. 

[E}d.  Note. — For  other  cases,  see  Munidpsl 
Corporations,  Dec.  Dig.  {  823.*] 

14.  Trial  (I  358*)— Vebdicts— Intkbbooato- 

BIES — CONFLICTINO    ANBWEBS. 

If  answers  to  special  interrogatories  art 
contradictory,  they  wUl  not  influence  the  gen- 
eral verdict 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  856 ;   Dec  Dig.  |  35a*] 
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IS.  MuWICIPiX  OOBPOBATIOHS  (i  823*)— Veb- 
DICT— INTEBBOGATOBIEH. 

Where  reasonable  minda  might  di£er  as  to 
whether  the  conduct  of  plaintiff  was  ordinarily 
prudent,  the  qnestion  of  contributory  negligence 
is  one  of  fact,  and  cannot  be  settled  by  answers 
to.  interrogatories. 

(Bd.  Note.— For  other  casea,  see  Municipal 
Goiporations.  Dec.  Dig.  1  823.*] 

.  IB.  MrmoiPAi,  Cobpobationb  (|  821*)— Tobtb 

—  DKTEOrB  IN  STBEKTB  —  EXOAVATIONBl— AO- 
TI0N8  —  EVIDENCB  —  CONTEIBUTOBT  NkGLI- 
GERCI!. 

Bridence,  in  an  action  against  the  city  to 
recover  for  injuries  by  falling  from  a  sidewallc 
into  an  unguarded  excavation,  lield  sufficient  to 
go  to  the  jury  on  the  question  of  contributory 
negligence. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ii  1754-1766;  Dec. 
Dig.  {  821.*] 

17.  MUHIOlPAr.  COBPOBATIONS  (J  822*)— TOBIB 

— DEncoTB  nr  STEranB— Cohtbibutobt  Neo- 

UGENCK. 

An  instruction,  in  an  action  against  a  city 
to  recover  for  injuries  received  by  falling  from 
an  unguarded  sidewalk  into  an  excavation,  which 
denies  the  right  of  recovery  if  any  want  <rf  care 
or  neglect  on  the  part  of  plaintiff  contributes 
to  his  injury,  is  erroneous,  as  a  slight  want  of 
care  might  not  deprive  liim  of  the  right  to  re- 
cover. 

[E!d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1761;  Dec.  Dig.  i 
822.*] 

la  TBIAL  (I  260*)— IKSTBUOTIOWS  — Repeti- 

noK. 

It  is  not  error  to  refuse  to  give  an  inatme- 
tion  which  Is  covered  by  instructions  already 
given. 

rE:d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  651-659 ;    Dec.  Dig.  |  260.*] 

19.  MumCIFAI.  COBPOBATIORB  ({  822*)— TOBTB 

— Defectb  m  Stbeitb  —  AonoNS— Iw STBiro- 

TIONB. 

In  an  action  against  a  municipality  for  in- 
juries received  by  falling  from  a  sidewalk  into 
aa  unguarded  excavation,  an  Instruction  that  it 
was  plaintiffs  duty  to  use  his  vision  and  every 
reasonable  means  of  observation  within  his  i>ow- 
er  to  observe  obstructions  or  defects  in  the  walk 
was  properly  refused,  as  it  may  have  been  so 
dark  at  the  time  of  the  accident,  it  being  in  the 
nighttime,  that  the  effort  would  have  been  use- 
less, and  the  instruction  in  no  way  describes  the 
<rtMtractions  or  defects  which  caused  plaintiff 
to  stumble. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1761;  Dec.  Dig.  1 
822.*] 

20.  Tbiai.  (I  194*)— AcmowB— iHSTBTTcnoTis. 

In  an  action  against  a  municipality  for  In- 
Jnries  received  by  stumbling  on  a  sidewalk  and 
falline  therefrom  into  an  unguarded  excavation, 
defendant  requested  an  instruction  that  if  plain- 
tiff knew  of  the  ccmdltion  of  the  walk,  and  at- 
tempted to  pass  a  place  where  it  was  dangerous 
in  consequence  of  the  darkness,  he  could  not 
recover  for  injuries  received  on  account  of  the 
condition  of  the  walk,  as  in  such  case  he  took 
the  risk  upon  himself,  and  if  the  condition  of 
the  walk  was  known  to  plaintiff,  he  must  have 
known  that  there  was  danger  In  passing  over 
the  walk  on  a  dark  night,  and  could  not  recover. 
Held,  that  the  instruction  was  properly  refused, 
as  it  was  obscure  and  invaded  the  province  of 
the  Jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig   I  194.*] 


21.  MUIWCIPAL  CORPOBATIOirS  (|  822*)— TOBTS 

— ^Actions — I  nstbu  ctiohs. 

In  an  action  against  a  municipality  for  in- 
juries from  falling  from  a  sidewalk  into  an  un- 
guarded excavation,  instructions  were  properly 
refused  which  state  that  one,  who  kuowa  of  a 
dangerous  obstruction  in  the  sidewalk,  and  at- 
tempts to  pass,  when,  on  account  of  the  darkness 
or  other  hindering  causes,  he  cannot  see  so  as 
to  avoid  it,  takes  the  risk  on  hilnself,  and  that 
if  at  the  time  of  the  alleged  injury  there  was  a 
low  place  in  a  vacant  lot  outside  the  limits  of 
the  sidewalk,  and  plaintiff  had  notice  of  its  ex- 
istence, and  undertook  to  pass  over  said  low 
place  upon  the  sidewalk,  he  was  bound  to  exer- 
cise the  care  commensurate  with  the  danger,  and 
if  in  making  such  attempt  be  could  not  see  tiM 
low  place  because  of  the  darkness  or  other  hin- 
dering causes,  he  took  upon  himself  the  risk  of 
passing  over  the  sidewalk,  as  such  instructions 
take  no  account  of  the  questions  of  whether 
plaintiff  was  injured  by  the  attempt  described, 
as  the  risk,  if  any,  which  he  assumed  might  not 
have  been  the  proximate  cause  of  his  injury, 
and  they  also  might  lead  the  jury  to  infer  that 
plaintiff  could  not  recover  because  he  was  pass- 
ing along  the  sidewalk. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  t  1761;  Dec.  Dig.  S 
822.*] 

22.  Neguqence  (J  136*)— PBOxncATE  Caubk- 

QUESTIONS  FOB  JUBT. 

Proximate  cause  is  in  the  majority  of  caaes 
a  question  for  the  jury. 

['EH.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  {  327 ;   Dec.  Dig.  S  136.*] 

23.  Tbiai.  ({  267*)— Irstbttctions  Requested 

— FOBK. 

It  is  proper  to  refuse  a  requested  instruc- 
tion if  it  cannot  be  given  precisely  as  requested. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  671;   Dec.  Dig.  i  267.*] 

24.  Mtth  loiPAi.  CoBFOBATions  (S  822*)— Tobxb 

— AcnOWS— IH8TBUCTI0N8. 

In  an  actiim  against  a  municipality  for  in- 
juries  received  by  falling  from  a  sidewalk  into 
an  unguarded  excavation,  instructions  tliat  the 
duty  of  the  town  to  keep  its  streets  and  side- 
walks in  a  reasonably  safe  condition  is  abso- 
lute is  not  in  conflict  with  an  instruction  that  a 
municipal  corporation  is  only  bound  to  use  rea- 
sonable and  ordinary  care  to  keep  its  sidewalks 
in  ordinary  safe  condition  for  ordinary  public 
travel,  as  the  duty  of  the  dty  in  respect  to  its 
streets  is  absolute,  and  it  is  bound  to  exercise  rea- 
sonable care  and  diligence  to  accomplish  that  end. 
[E>d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  1758-1762;  Dec. 
Dig.  {  822.*] 

25.  MumCIFAI.  COBFOBATIORB  ({  822*)— ToBTB 
— AonONB— INSTBUCTIONS. 

In  an  action  to  recover  for  Injuries  by  fall- 
ing from  a  sidewalk  into  an  unjniarded  excava- 
tion, the  court  instructed  that,  if  there  was  an 
excavation  along  the  side  of  tlie  walk  on  the 
street  which  came  up  to  the  sidewalk,  and  such 
condition  had  existed  for  two  yean  before  the 
alleged  injury,  and  plaintiff  was  injured  at  such 
place,  and  that  such  excavation  was  unguarded, 
and  bad  so  existed  for  two  years,  and  that  by 
reason  thereof  the  sidewalk  was  rendered  dan- 
gerous for  persons  traveling  along  the  walk  in 
the  nighttime,  it  was  the  duty  of  the  town  to 
maintain  a  guard  or  terrier  along  said  walk, 
and  that  a  failure  to  do  so,  after  notice  of  such 
condition,  would  be  negligence.  HM,  that  it 
was  not  error  to  give  this  instruction,  although 
the  question  whether  the  sidewalk  was  unsafe 
without  a  guard  was  a  questim  for  the  jury,  as 
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'.n  the  hypothesb  stated  in  the  inatraction  the 
conrt  correctlj  chaiged  conoeming  negligence. 

[EU.  Note.— For  other  casea,  see  Municipal 
Corporationa,  Dec  Dig.  I  822.*] 

28.  Municipal  Cobpobations  (8  822*)— ToBis 

— AcnONB— IMSTBTJCXIOWS. 

In  an  action  against  a  municipality  for 
injuries  by  falling  from  a  sidewalk  into  an  un- 
guarded excavation,  the  court  instructed  that 
the  negligence   complained   of  is   in   failing   to 

?>Iace  a  guard  or  barrier  along  the  sidewalk  in 
ront  of  the  excavation,  and  that  the  jury,  in 
determining  whether  defendant  was  guilty  of 
negligence  In  failing  to  place  said  guard,  might 
consider  the  nature  of  the  lot,  its  location  and 
condition  as  to  the  sidewalk,  and  all  other  con- 
ditions and  surroundings  bearing  npon  the  ques- 
tion. Held,  that  the  instruction  was  not  er- 
roneous, as  it  merely  directs  the  attention  of 
the  jary  to  facts  that  might  be  considered  in 
determining  the  question  of  negligence. 

[Ed.  Kote.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  822.*] 

27.  MUWICIPAI,  COBPOBATIONS  (J  791»)— TOBTS 

— Dei^ctb  iw  Stbeets — Notice  or  Defect. 
It  is  not  necessary  for  a  municipality  to 
have  notice  of  a  defect  in  its  sidewalk,  for  it 
will  be  liable  if  it  might  have  obtained  notice 
by  the  exercise  of  reasonable  diligence,  as  the 
law  charges  it  with  knowledge  under  those  cir- 
eumstancea. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1047-1651;  Dec 
Dig.  I  791.*1 

28.  Appeal  ahd  Bbbob  (J|  232*)— Pbeseitta- 

TION   IN   LOWEB   COUBT   OF   GBOUND   OF   RE- 
VIEW—OBJECTIONS  TO  Evidence. 

Where  evidence  introduced  by  plaintlfT  is 
objected  to  by  defendant,  and  is  withdrawn  from 
tlie  Jury,  and  subsequently,  on  a  redirect  ex- 
amination, plaintilTs  counsel  again  introduces 
the  evidence  withoot  objection,  the  question  of 
the  admissibility  of  the  evidence  is  not  present- 
ed on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  232.*] 

28.  Appeal  and  Ebbob  ({  1050*)— Habiilesb 

EbBOB— iNTBODUCnON  OF  EVIDENCE. 

In  an  action  against  a  municipality  for 
injuries  by  falling  from  a  sidewalk  into  an  un- 
gnaided  excavation,  a  former  owner  of  the  lot 
containing  the  excavation  testified  that  there 
had  l>een  a  billboard  in  front  of  the  lot  at  some 
time  prior  to  the  accident  Held,  that  the  ad- 
mission of  the  evidence  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1050.*] 

80.  Dailaoes  (S  172*)— Pebsonal  Injubieb— 

Evidence. 

In  an  action  against  a  municipality  for  in- 
juries received  by  falling  from  a  sidewalk  into 
an  unguarded  excavation,  the  complaint  charg- 
ed that  by  the  injury  plaintiff  was  permanently 
disabled  and  incapacitated  from  following  his  us- 
ual vocation.  Held,  that  evidence  as  to  the 
amount  which  plaintiff  was  earning  at  the  time 
of  the  injury  was  relevant,  not  as  direct  proof 
of  damages,  but  as  evidence  tending  to  prove 
value  of  plaiutifTs  time. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  8  480;   Dec  Dig.  8  172.*] 

Appeal  from  Circait  Court,  Delaware  Coun- 
ty;  J.  Q.  Leffier,  Judge. 

Action  by  Claude  Orubbs  against  tbe  town 
of  Newcastle  to  recover  for  Injuries  received 
by.  falling  from  a  sidewalk  upon  an  unguard- 
ed excavation.  Judgment  tor  plaintiff  and 
defendant  appeals.    Affirmed. 


Tho  court  In  instruction  No.  7  charged  that. 
If  the  Jury  believed  from  the  evidence  that 
there  was  an  excavation  and  hole  in  tbe 
vacant  lot  in  question,  and  that  the  surface 
of  said  excavation  and  the  ground  surround- 
ing it  were  much  lower  than  the  surface 
of  the  sidewalk,  and  that  tbe  excavation 
came  up  to  said  sidewalk,  and  that  said  con- 
dition bad  so  existed  for  a  period  of  two 
years  before  the  time  of  tbe  alleged  injury 
to  plaintiff,  and  such  place  was  tlie  place 
wbere  plaintiff  was  Injured,  and  that  said 
low  ground  so  adjacent  to  said  sidewalk  was 
without  any  guard  or  barrier  separating  said 
walk  from  said  low  ground,  and  had  so  ex- 
isted for  two  years  prior  tbereto,  and  that  by 
reason  thereof  said  sidewalk  was  rendered 
unsafe  and  dangerous  for  persons  walking 
on  said  sidewalk  in  tbe  nighttime  In  tbe  ex- 
ercise of  due  care,  then  It  was  tbe  duty  of 
the  tovm  to  maintain  a  guard  or  barrier 
along  said  walk,  and  the  failure  to  do  so, 
after  notice  ot  said  condition,  would  be  neg- 
ligence. In  instruction  No.  8  tlie  court  stated 
that  the  negligence  complained  of  is  in  fail- 
ing to  place  a  guard  or  barrier  across  and 
along  tbe  sidewalk  in  question,  and  in  de- 
termining tbe  question  of  negligence  tbe  Juiy 
might  consider  the  nature  and  character  of 
tbe  adjoining  lot,  its  location  and  condition 
with  reference  to  tbe  sidewalk,  the  situation 
of  tlie  buildings  about  and  around  tbe  lot, 
and  all  other  conditions  bearing  upon  the 
questlOTi.  Instruction  No.  11,  requested  by 
defendant  and  refused,  was  to  the  effect 
that,  if  plaintiff  Itnew  of  tbe  condition  of 
the  walk,  and  attempted  to  pass  a  place 
where  It  was  dangerous  in  consequence  ot 
the  darkness  of  the  ni^t,  he  could  not  com- 
plain of  tbe  injuries  received,  as  in  such  case 
he  takes  the  risk  on  himself,  and  if  the  con- 
dition of  the  sidewalk  was  known  to  plain- 
tiff, he  could  not  recover  if  he  attempted  to 
pass  over  It  in  a  dark  night  and  was  injur- 
ed. Instruction  No.  12,  requested  by  de- 
fendant and  refused,  was  to  tbe  effect  that 
one  who  Itnows  of  a  dangerous  obstruction  in 
the  street  or  sidewalk,  and  yet  attempted  to 
pass  it  "When,  on  account  of  tbe  darkness  or 
other  hindering  causes,  he  cannot  see  so  as 
to  avoid  it,  takes  the  risk  upon  himself.  De- 
fendant's Instruction  No.  13,  also  refused  by 
tbe  court,  was  that,  if  at  and  before  the  time 
of  tbe  alleged  injury  to  plaintiff  ttiere  was 
adjoining  tbe  sidewalk  in  question  a  low 
place  In  a  vacant  lot  outside  of  the  limits  of 
sold  sidewalk,  and  if  plaintiff  had  notice  of 
tbe  existence  of  such  low  place,  and  under- 
took to  pass  over  said  low  place  upon  tbe  said 
sidewalk  with  full  knowledge  of  its  existence, 
he  was  I)ound  to  exercise  care  commensurate 
with  any  danger  that  might  exist  by  reason 
of  such  condition,  and  if  be  attempted  to  pass 
tbe  said  sidewalk  and,  on  account  of  the 
known  darkness  or  other  hindering  causes,  he 
could  not  see  tbe  same,  be  took  upon  himself 
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the  risk  of  tmdertaklng  to  pass  OTer  the  slde- 
■vralk. 

Eugene  H.  Bundy,  Thompson  &  TbompBon, 
and  Forkner  &  Forkner,  for  appellant. 
James  H.  Bingham,  Jesse  R.  Long,  Wm.  O. 
Bamard,  Wm.  E.  Jeffrey,  and  George  M. 
Barnard,  tor  appellee. 

OILLBTT,  J.  Aotlon  by  appeUee  to  recov- 
«r  for  personal  Injnrles  svBtained  by  him  ow- 
ing to  tlie  alleged  n^llgence  of  appellant  in 
falling  to  maintain  a  barrier  between  a 
sidewalk  and  an  adjoining  low  lot  Tbere 
was  an  amended  complaint  in  two  para- 
graphs filed,  to  each  of  wliicb  paragraphs  a 
demnirer  for  want  of  facts  was  overmled. 
It  is  contended  that  the  demnrrer  shonid 
have  been  sustained,  for  the  reasons  (1)  tbat 
to  constitnte  a  good  complaint  for  want  of 
a  barrier,  facts  must  be  stated  showing  a 
duty  to  oonstmct  the  same,  and  that  this 
must  not  be  left  to  inference  or  conjecture; 
<2).  that  the  complaint  does  not  aver  how  low 
the  lot  Vras  immediately  adjoining  the  wallc, 
so  as  to  show-  that  a  barrier  was  required: 
and  (3)  that  tlie  complaint  does  not  show  a 
causal  connection  between  tlie  Injnry  and  the 
want  of  a  barrier,  in  that  It  is  not  shown 
that  appellee's  fall  ofT  the  walk  was  attrib- 
utable to  the  want  of  a  barrier,  or  that  he 
would  have  been  protected  from  falling  had  a 
barrier  been  maintained.  It  Is  admitted  that 
both  paragraphs  of  the  am^ided  complaint 
aT«  the  same,  except  tiiat  the  second  contains 
a  direct  averment  of  knowledge  on  tlie  part 
of  the  town.  We  may  therefore  summarize 
the  material  averments  of  fact  of  tbe  first 
paragraph  as  a  proper  preliminary  to  the 
consideration  of  said  Objections.  After  alleg- 
ing the  corporate  character  of  appellant  on, 
and  for  a  long  time  prior  to,  the  411i  day  of 
March,  1905,  said  paragraph  alleges  that  one 
of  the  principal  streets  of  said  town  was 
Broad  street,  i-unning  east  and  west  through 
said  town,  and  traversing  the  main  business 
portion  ttiereof,  whldi  said  street  and  the 
sidewalk  thereon  were  on  said  day  extensive- 
ly used  by  tbe  public  for  travel;  that  on  the 
north  side  of  said  street,  between  Twelfth 
and  Thirteenth  streets,  there  wan  on  said 
day,  and  bad  been  for  a  long  time  prior 
thereto,  a  vacant  lot,  abutting  upon  said 
Broad  street;  that  adjoining  said  lot  on  the 
west  there  was  a  large  brick  building,  three 
stOTles  high,  known  as  the  "K.  of  P.  block," 
and  adjoining  said  lot  on  tbe  east  there  was 
situated  a  large  brick  building,  three  stories 
bigb,  known  as  the  "Ward  block,"  and  Im- 
mediately south  of  said  lot,  and  extending 
across  the  same,  there  was  on  said  day,  and 
(Or  a  long  time  prior  thereto,  a  stone  side- 
walk; that  some  of  the  stones  were  rough 
and  uneven  upon  the  surface,  and  in  laying 
and  placing  said  stones  the  defendant  so  laid 
and  placed  the  same,  and  allowed  the  same  to 
settle  down,  so  that  some  of  said  stones  pro- 
jected above  and  higher  than  the  others;  and 


that  said  walk,  by  reason  of  the  rough  and 
uneven  surfaces  and  projections  as  afOTesald, 
was  rendered  unsafe  and  dangerous  to  the 
public  that  traveled  thereon;  that  said  lot 
naturally,  and  by  reason  of  excavations  made 
therein,  was  on  said  day,  and  for  a  long 
time  prior  thereto,  much  lower  than  the  sur- 
face of  tbe  sidewalk,  tteing  tn  some  places 
from  8  to  6  feet  lower,  and  In  others  from 
8  to  10  feet  lower  than  the  sidewalk,  and 
that  said  low  and  excavated  condition  of 
said  lot  extended  up  to,  and  in  some  places 
under,  the  north  side  of  said  sidewalk,  tliere- 
by'  making '  an  abrupt  and  perpendicular  de- 
scent from  the  surface  of  said  walk  to  the 
surface  of  said  lot,  and  that  all  of  said  con- 
ditions herein  described  with  reference  to 
said  lot  and  the  location  and  condition  of 
said  walk,  and  the  locations  of  said  build- 
ings in  relation  thereto,'  existed  on  said  day, 
and  had  continuously  existed  for  a  period  of 
two  years  prior  thereto;  that  by  reason  of 
said  high  buildings  adjoining  said  lot,  said 
sidewalk  was  rendered  very  dark  in  the 
nighttime,  and  that  said  sidewalk  without 
any  guard,  fence,  railing,  or  barriers  separ- 
ating it  from  said  lot  was  renderdd  unsafe 
and  dangerous  for  persons  traveling  and 
walking  thereon  (then  follows  an  averment 
of  negligence  in  respect  to  tbe  failure  to 
maintain  a  guard  or  barrier);  that  about  0 
p.  m.  of  said  day  said  plaintiff  while  walking 
npon  said  sidewalk  when  it  was  very  dark, 
and  while  in  the  exercise  of  due  care,  struck 
his  foot  against  a  projection  In  said  sidewalk, 
or  upon  the  uneven  surface  thereof,  and, 
without  any  fault  or  negligence  on  his  part, 
stumbled  and  fell  from,  oyer,  and  off  said 
sidewalk  and  into  the  hole  atad  excavation 
aforesaid  In  said  lot,  a  distance  of  10  feet, 
alighting  and  striking  npon  his  bead,  etc., 
and  that  said  injuries  were  caused  wholly 
by  the  fanlt  and  negligence  of  the  defendant 
in  falling  to  place  any  railing,  guard,  fence, 
or  barrier  along  the  north  side  of  said  side- 
walk as  aforesaid,  to  his  damage,  etc. 

Appellants'  first  point  is  too  general  to 
require  us  to  consider  whether  tbe  complaint 
is  lacking  in  a  showing  concerning  the  exis- 
tence of  any  particular  fact  necessary  to 
create  the  duty  to  construct  the  barrier.  The 
existence  of  a  duty  upon  tbe  part  of  the 
town  might  depend  upon  a  number  of  facts, 
and  it  is  not  fair  to  this  court,  or  to  opposite 
counsel  that  what  is  really  mere  general  as- 
sertion should  be  accepted  as  a  reason.  Pitts- 
burg, etc.,  R.  Co.  V.  lilghtbelaer,  168  Ind. 
438,  78  N.  E.  1038;  American  Food  Co.  v. 
Halstead,  165  Ind.  633,  76  N.  B.  251;  Liggett 
▼.  Firestone,  102  Ind.  614,  26  N.  B.  201.  If 
we  were  to  reverse  this  case  upon  some 
ground  not  specified,  we  should  have  no  as- 
surance that  we  had  done  so  upon  a  ground 
that  was  In  the  mind  of  objecting  counsel. 
Our  Inference  from  tbe  citations  in  support  of 
the  point  is  tbat  it  is  claimed  that  tbe  want 
of  a  barrier  Is  not  shown  to  have  been  a 
proximate  cause  of  tbe  injury,  and  that  the 
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relation  of  the  lack  of  a  barrier  to  the  Injury 
cannot  be  shown  by  Inference.  With  this 
explanation  we  shall  proceed  to  consider  the 
objections.  It  Is  true  that  the  complaint  does 
not  predicate  negligence  upon  the  unevenness 
of  or  the  projections  In  the  sidewalk,  nor 
does  It  alleges  that  appellee  stumbled  upon 
one  of  the  projections  theretofore  referred  to 
In  the  complaint  as  making  the  sidewalk 
dangerous.  The  complaint  does,  however,  al- 
lege that  by  reason  of  the  adjoining  high 
buildings  the  sidewalk  was  rendered  very 
dark  In  the  nighttime,  and  that  without  any 
gniard  or  barrier  separating  It  from  said  lot 
it  was  rendered  unsafe  and  dangerous  for 
persons  traveling  and  walking  thereon.  It 
Is  further  alleged  that  the  low  and  excavated 
condition  of  the  lot,  theretofore  more  partic- 
ularly described,  extended  up  to,  and  In  some 
places  under,  the  sidewalk,  thereby  making 
an  abrupt  and  perpendicular  descent  from 
the  surface  of  the  sidewalk  down  to  the 
surface  of  said  lot.  There  Is  an  averment  of 
a  negligent  failure  to  keep  the  sidewalk  in  a 
safe  condition  for  public  travel  by  the  erec- 
tion of  a  guard  or  barrier,  and  it  Is  then 
shown  that  the  plalntlfT,  while  It  was  very 
dark,  was  walking  upon  said  sidewalk,  and, 
while  in  the  exercise  of  due  care,  struck  his 
foot  against  a  projection  in  the  sidewalk  or 
upon  the  uneven  snrface  thereof,  and  without 
any  fault  or  negligence  upon  his  part,  stum- 
bled and  fell  from,  over,  and  ofT  said  side- 
walk and  into  the  hole  or  excavation  afore- 
said, a  distance  of  10  feet,  alighting  upon  his 
head,  neck  and  shoulders,  and  that  his  in- 
juries were  caused  solely  by  the  negligence 
of  the  town  in  failing  to  place  a  guard,  rail- 
ing, or  barrier  along  the  north  side  of  the 
sidewalk.  We  are  of  opinion  that  the  com- 
plaint Is  not  open  to  the  objections  indicat- 
ed. The  pleading  is  to  be  read  in  the  light  of 
all  such  ultimate  facts  as  must  be  necessarily 
intended  from  the  facts  which  are  well  plead- 
ed. A  complaint  ought  to  be  fairly  construed, 
and  It  is  often  the  fact  that  matters  of  sub- 
stanoe  are  shown  by  the  very  narrative  of 
the  manner  in  whldi  an  occurrence  took 
place.  See  section  385,  Bums'  Ann.  St  1908; 
Indiana,  etc.,  Go.  v.  Llpplncott,  165  Ind.  361, 
75  N.  E.  649;  Pennsylvania  Co.  v.  Sears,  136 
Ind.  461,  34  N.  B.  15,  36  N.  £.  353;  Wabash 
E.  Co.  V.  Schultz,  30  Ind.  App.  495,  64  N. 
a  481;  4  Ency.  PI.  &  Pr.  745.  It  fairly  ap- 
pears, in  our  opinion,  that  a  guard  was  need- 
ed to  render  the  sidewalk  ordinarily  safe, 
and  that  it  was  because  of  the  lack  thereof 
that  appellee  received  his  Injuries. 

Relative  to  the  danger  which  conditions 
like  the  one  described  subject  the  public  to 
we  may  say  that  the  maintenance  of  an  ex- 
cavation beside  a  sidewalk,  whereby  a  trav- 
eler thereon  may,  by  a  misstep,  fall  Into  the 
hole,  has  been  held  to  be  a  public  nuisance. 
State  V.  Society,  etc.,  42  N.  J.  Law,  604; 
Barnes  v.  Ward,  9  C  B.  302;  Pollock  on 
Torts  (Webb's  Am.  Ed.)  635.  Of  course  the 
municipality  Is  not  responsible  for  what  pri- 


vate owners  do  upon  their  own  premises, 
and  it  is  not  in  general  bound  to  guard 
against  travelers  wandering  onto  adjoining 
grounds  along  the  highway;  but  if  the  fact 
be  that,  by  reason  of  the  condition  of  the  ad- 
joining premises,  the  way  Itself  is  rendered 
substantially  unsafe,  and  the  public  author- 
ities may  reasonably  protect  travelers  from 
the  danger,  then  it  is  their  duty  so  to  do. 
This  court  said,  in  HIgert  v.  City,  43  Ind. 
674,  600:  "It  is  abundantly  established  by 
the  authorities  heretofore  cited  that.  If  there 
are  dangerous  pits,  excavations,  precipices, 
walls,  stones,  or  other  obstructions  situated 
without  the  limits  of  the  located  highway  or 
traveled  track,  but  so  near  to  It  and  so  situat- 
ed that  they  would,  without  barriers  or 
guards,  endanger  the  safety  of  passengers 
using  the  traveled  or  made  part  of  the  road, 
in  the  exercise  of  ordinary  care  and  diligence 
to  avoid  exposure  to  injury,  it  Is  the  duty  of 
the  city  or  town  to  guard  against  such  de- 
fects or  obstructions  by  means  of  a  railing 
or  some  other  proper  mode."  In  City  ot 
Aurora  v.  Golshire,  66  Ind.  484,  the  city 
was  held  liable  for  failing  to  construct  a 
railing  or  guard,  where  It  had  graded  up  a 
street  so  as  to  make  one  side  of  the  fill  a 
stone  wall  which  private  owners  had  con- 
structed upon  their  own  property,  the  fact 
being  that  the  plaintiff  had  fallen  from  the 
elevation  while  passing  along  the  street  in 
the  nighttime.  It  was  said  by  Elliott,  J.,  in 
City  of  Delphi  v.  Lowery,  74  Ind.  520,  39 
Am.  Rep.  08;  "The  duty  resting  upon  the 
municipality  is  not  fully  discharged  by  mak- 
ing the  traveled  part  of  the  highway  safe, 
and  such  measures  as  ordinary  prudence  re- 
quires must  be  taken  to  prevent  persons  us- 
ing ordinary  care  from  falling  Into  dangers 
placed  along  the  sides,  or  in  close  proximity 
to  the  termination  of  the  highway  of  the 
municipality."  In  Alger  v.  City,  8  Allen 
(Mass.)  402,  Hoar,  J.,  speaking  for  the 
Massachusetts  Supreme  Court,  said:  "The 
true  test  •  •  ♦  is  not  whether  the  dan- 
gerous place  is  outside  of  the  way,  or  wheth- 
er some  small  strip  of  ground  must  be  trav- 
ersed in.  reaching  the  danger,  but  whether 
there  Is  such  a  risk  to  a  traveler,  using  ordi- 
nary care  in  passing  along  the  street,  being 
thrown  or  falling  into  the  dangerous  place 
that  the  railing  is  requisite  to  make  the  way 
itself  safe  and  convenlmt"  In  Bryant  v. 
Town,  133  N.  T.  70,  80  N.  B.  657,  the  court 
said:  "Negligence  on  the  part  of  a  commis- 
sioner of  highways  may  consist  as  well  in 
the  omission  to  erect  barriers  in  dangerous 
places  in  the  highway  as  in  leaving  the  bed 
of  a  highway  defective."  In  Hayden  v.  At- 
tleborongh,  7  Gray  (Mass.)  338,  the  plain- 
tiff's injury  occurred  by  his  falling  Into  a 
cellar,  which  was  either  within  the  limits  of 
the  way,  or  in  such  proximity  thereto  as  to 
render  traveling  thereon  dangerous.  The 
court  held  that  the  want  of  a  railing  which 
was  necessary  for  the  safety  of  travelers 
was  a  defect  in  the  way  Itself,  and  that  the 
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town  was  liable.  So  In  Hall  v.  Town,  99 
Iowa,  698,  68  N.  W.  922.  34  L.  R.  A.  207,  a 
recovery  was  upheld  where  the  plaintiff,  a 
foot  passenger,  fell  In  the  darkness  from  a 
walk  Into  an  excavation,  owing  to  a  misstep ; 
and  to  Drew  v.  Sntton,  55  Vt.  586,  45  Am. 
Bep.  644,  a  town  was  held  liable  where  a 
traveler  drove  off  a  steep  and  miguarded  em- 
bankment In  the  dark,  the  highway  being 
wrought  np  to  wlthto  six  Inches  of  the  de- 
fect Angell,  In  bis  work  on  Highways  (3d 
Ed.)  I  3^,  says:  "It  is,  moreover,  no  Justifi- 
cation for  a  defect  or  obstmctlon  that  It  Is 
without  the  traveled  path,  if  from  its  na- 
ture or  position  it  is  dangerous  to  such  as 
use  the  road.  ■  •  •  •  And  if  a  road  pass 
over  a  bank  or  bridge,  or  along  the  edge  of 
a  precipice,  It  Is  the  duty  of  a  town  proper- 
ly to  guard  the  edge  of  the  road  by  walls  or 
railings."  Where  a  municipality  undertakes 
to  improve  a  street  over  its  entire  width,  so 
as  to  invite  public  travel  thereon,  it  is  its 
duty  to  exercise  ordinary  care  to  keep  the 
street  reasonably  safe  for  travel  from  side 
to  side,  and  If  the  owners  of  adjoining  prop- 
erty endanger  the  safety  of  travelers  upon 
the  way,  by  the  creation  of  dangerous  pitfalls 
adjoining  the  same,  the  municipality,  since 
it  may  reasonably  guard  against  such  condi- 
tion, which  Is  really  brought  about  by  the 
relative  heights  of  the  two  properties,  is 
clearly  liable  to  a  traveler  who,  while  to  the 
exercise  of  due  care,  falls  Into  the  excavation 
owing  to  an  accident  of  travel.  See  City  of 
Vlncennes  v.  Spees  (Ind.  App.)  72  N.  E.  531 ; 
Hall  V.  Town,  supra ;  Zettler  v.  City,  66  Ga. 
195;  Stockwell  v.  Fitchburg,  110  Mass.  305; 
Damon  v.  City,  149  Mass.  151,  21  N.  B.  235 ; 
Bassett  v.  St  Joseph,  53  Mo.  290,  14  Am. 
Bep.  446;  Tiedeman,  Mun.  Corps.,  {  343; 
5  Thompson,  Com.  on  Neg.  {  6056. 

The  complaint  in  question  'discloses  on  its- 
face  that  the  accident  was  not  brought  about 
by  the  contributory  negligence  of  plaintiff, 
while  the  charge  that  his  injuries  were  sole- 
ly caused  by  the  negligence  of  the  defend- 
ant in  falling  to  place  a  railing  or  guard 
along  the  sidewalk  shows  by  exclusion  that 
his  injury  was  not  caused  by  the  negligence 
of  any  third  person  (bo  far  as  the  street  was 
concerned),  but  was  caused  by  the  negligence 
of  appellant  Indianapolis,  etc.,  R.  Co.  v. 
Houlihan,  157  Ind.  494,  60  N.  E.  943,  54  L. 
B.  A.  787 ;  Indianapolis,  etc.,  R.  Co.  v.  Wad- 
dlngton,  169  Ind.  448,  468,  82  N.  E.  1030. 
In  the  circumstances  we  are  not  called  on  to 
Inquire,  so  far  as  the  complaint  is  concern- 
ed, as  to  the  precise  relation  which  the  pro- 
jection in  the  sidewalk  had  to  appellee's  fall ; 
for,  since  it  is  sufficiently  shown  that  neither 
appellee  nor  a  third  person  caused  the  in- 
Jury,  but  that  It  was  caused  by  the  negli- 
gence of  appellant  in  failing  to  place  a  guard 
or  barrier  along  the  edge  of  the  walk,  it  re- 
sults that  appellant  is  not  in  a  position  to 
urge  that  a  defect  In  the  sidewalk,  if  it  was 
one  for  which  the  town  was  responsible,  was 
a  cause,  rather  than  one  of  the  conditions 


surrounding  the  accident  As  was  said  in 
City  of  Elwood  v.  Addison,  26  Ind.  App. 
28,  31,  59  N.  E.  47,  48 :  "We  fall  to  see  upon 
what  principle  a  wrongdoer  may  be  permit- 
ted to  take  advantage  of  his  own  wrong  by 
saying  that  the  Injury  resulted  from  a  more 
immediate  cause,  when  this  immediate  cause 
was  put  Into  operation  by  his  own  wrongful 
act"  The  paragraphs  of  complaint  to  this 
case  are  by  no  means  models  of  good  plead- 
tog,  but  we  think  that  no  one  can  read  them 
without  appreciating  the  fact  that  a  barrier 
was  required  to  protect  travelers  from  the 
chance  of  falling  into  the  low  lot  and  that  It 
was  for  the  lack  of  a  sufficient  protection 
that  appellant  fell  off  the  sidewalk  and  re- 
ceived his  injuries.  Although  not  offered  as 
an  objection  to  the  complaint  yet  we  may 
here  pass  upon  an  insistence  that  cities  and 
towns  are  not  liable  for  n^Ugence  In  the 
maintenance  of  public  ways.  We  do  not  re- 
gard this  as  an  open  question  to  this  state. 
Aiken  V.  City  of  Columbus,  167  Ind.  139,  78 
N.  B.  657,  12  L.  B.  A.  (N.  S.)  416,  and  au- 
thorities cited. 

The  next  question  which  we  may  consider 
arises  upon  the  overruling  of  appellant's  mo- 
tion for  Judgment  in  its  favor  upon  the  an- 
swers of  the  Jury  to  special  interrogatoriea. 
We  cannot  give  space  to  exhibit  these  find- 
ings In  this  optolon,  although  we  have  care- 
fully read  them  to  consultation.  The  ques- 
tion whether  a  guard  Is  needed  at  a  particu- 
lar point  to  render  travel  upon  the  side- 
walk ordinarily  safe  is  usually  a  question 
for  the  Jury.  15  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  466.  The  one  hundred  and  thirty- 
eighth  and  one  hundred  and  seventy-first 
answers  to  interrogatories  seem  to  be  in  con- 
flict In  respect  to  what  appellee  stumbled 
over.  The  latter  answer  implies  that  It  was 
upon  a  projection  In  the  sidewalk.  It  Is 
found  that  he  stumbled  while  stepping  to  the 
north  of  the  sidewalk  to  avoid  a  woman,  who 
was  walking  to  the  opposite  direction.  It  is 
also  found  that  the  sidewalk  was  dark.  It  Is 
true  that  the  town  had  provided  arc  lights 
for  the  general  vicinity,  and  that  these  lights, 
and  those  from  near-by  stores  and  elsewhere, 
must  have  been  an  aid  to  appellee  in  dlscern- 
tog  the  general  course  of  the  sidewalk,  and 
yet  the  street  light,  at  the  street  totersectlon 
toward  which  api)ellee  was  walking,  was  not 
giving  forth  any  light  at  the  time,  and  it  is 
found  that  said  light  had  not  been  working 
properly  at  times  for  several  days,  so  that 
there  not  only  existed  the  danger  at  the  side, 
but  some  degree  of  darkness  entered  into  the 
problem  of  whether,  in  the  absence  of  a  bar- 
rier, the  way  as  maintained  was  ordinarily 
safe  for  public  travel.  In  these  circum- 
stances, to  say  nothing  of  the  condition  of 
the  sidewalk  itself,  we  can  by  no  means  say 
that  appellant  was  not  negligent.  The  find- 
ing upon  the  question  as  to  whether  the  of- 
ficers of  the  town  had  notice  or  knowledge 
that  said  street  light  was  out  of  repair  is 
simply  "We  do  not  know" — an  altogether  to- 
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snffldent  answer.  Besides,  the  qaestlon  of 
notice  Is  a  mixed  question  of  law  and  fact, 
concerning  wbicli  It  Is  not  proper  directly  to 
ask  tbe  Jury.  The  Jury  might  also  have  con- 
cluded that  It  was  not  ordinarily  prudent  to 
maintain  such  a  defect,  trusting  to  artificial 
light  to  protect  travelers  using  the  sidewalk. 
We  cannot  regard  the  findings  that  the  side- 
walk in  question  had  been  used  for  a  long 
time,  by  day  and  by  night,  by  a  large  number 
of  people,  without  accident,  as  conclusive. 
In  such  a  case  as  this,  where  the  nature  of 
the  alleged  defect  can.  be  definitely  appre- 
ciated, proof  of  prior  use  by  the  general  pub- 
lic without  injury,  If  admissible  at  all,  con 
at  the  most  only  be  an  evidentiary  circum- 
stance bearing  on  the  question  of  due  care. 
Bauer  v.  City,  99  Ind.  56.  See  Aldrich  v. 
Felbam,  1  Gray   (Mass.)  510. 

We  come  noyv  to  tbe  question  whether  the 
findings  show  as  a  matter  of  law  that  ap- 
pellee was  guilty  of  contributory  negligence. 
In  our  opinion  they  do  not  It  Is  true  that 
he  was  walking  within  two  or  three  feet  of 
the  inner  side  of  tbe  sidewalk,  and  that  he 
met  with  his  accident  by  tripping,  as  be  step- 
ped to  tbe  north  of  the  sidewalk,  as  it  Is 
found  that  it  was  necessary  for  him  to  do, 
to  permit  a  woman  to  pass.  It  is  also  true 
that  be  knew  there  was  no  barrier  between 
tbe  sidewalk  and  the  lot;  but  we  do  not  think 
that  tbe  answers  show  that  he  knew  there 
was  anything  In  the  condition  of  the  side- 
walk which  might  cause  him  to  stumble. 
Tbe  answer  to  Interrogatory  No.  163  does 
not  go  this  fari  and  we  cannot,  in  construing 
answers  to  interrogatories,  draw  tbe  Infer- 
ence of  knowledge  from -the  fact  of  prior  op- 
portunities to  acquire  it.  If  he  knew  of  the 
existence  of  any  unevenness  in  the  edges  of 
the  stones  or  upon  their  surface,  the  fact 
may  have  been  that  they  were  nearer  the 
edge  than  his  general  course  of  travel,  or 
more  Intensified  on  the  north  side,  or  that  be 
supposed  that  they  were  to  the  north  of  him. 
As  to  bis  looking,  it  cannot  be  said,  in  view 
of  tbe  answer  to  interrogatory  118,  that  as 
be  passed  west  from  the  comer  of  the  lot 
be  did  not  attenq>t  to  know  or  ascertain 
how  near  tbe  edge  he  was  walking.  If  an- 
swers are .  contradictory  they  will  not  in- 
fluence the  general  verdict  He  may  have 
been  looking  straight  ahead  of  him  without 
looking  at  anything  In  particular,  and  yet 
have  been  approximately  advised  by  the 
lighted  store  front,  facing  the  street  upon  the 
next  lot,  as  to  bis  course  of  travel.  Making 
due  allowance  for  the  fact  that  In  meeting 
a  person  in  the  darkness  he  doubtless  bad 
but  little  opportunity  for  deliberation,  we 
are  of  opinion,  upon  tbe  whole,  that  It  may 
fairly  be  said,  in  .view  of  tbe  fact  that  all 
persons  take  some  risks,  that  reasonable 
miqds  might  dIfCer  as  to  whether  his  con- 
duct was  ordinarily  prudent,  and  therefore 
the  question  of  negligence  should  be  treated 
as  one  of  fact  and  not  as  settled  by  the  an- 
swers to  interrogatories.    In  Kelly  v.  Black- 


stone,  147  Mass.  448,  18  N.  E.  217,  9  Am. 
St  Rep.  730,  where,  after  nightfall,  tbe 
plalntift  left  the  path  she  was  walking  on  be- 
cause she  heard  persons  approaching  on  that 
side  of  the  road,  and  went  along  a  path  on 
the  other  side,  which  -led  by  a  dangerous 
slope,  tbe  court  said:  "A  traveler  may  have 
his  attention  momentarily  diverted  from  the 
defects  in  the  way,  even  if  known  to  blm, 
and  yet  be  in  the  exercise  of  due  care."  So 
in  Van  Camp  v.  KeokuS,  130  Iowa,  716,  107 
N.  W.  933,  where  a  boy  ran  by  the  plaintiff, 
causing  her  to  step  Into  a  hole,  the  existence 
of  which  she  knew,  the  court  said  that  tbe 
circumstance  might  be  regarded  as  such  a 
diversion  of  her  attention  as,  in  the  Judg- 
ment of  a  Jury,  might  absolve  her  from  the 
charge  of  contributory  negligence.  See,  al- 
so, City  of  Valparaiso  v.  Schwerdt,  40  Ind. 
App.  608,  82  N.  E.  923,  for  illustrative  cases. 
Assuming  that  appellee  was  substantially 
three  feet  from  tbe  edge  as  be  walked  along, 
as  we  may  do  In  construing  the  answers  to 
Interrogatories  most  favorably  to  appellee, 
and  it  might  at  first  thought  seem,  in  view 
of  tbe  fact  that  tbe  lot  was  low,  that  there 
was  some  degree  of  danger,  in  so  walking, 
but  that  after  all,  would  be  but  tbe  practi- 
cal equivalent  of  walking  in  tbe  middle  of 
a  sidewalk  six  feet  wide,  and  people  walking 
abreast  or  passing  each  other,  often  walk 
much  nearer  to  the  edge  of  such  sidewalks. 
In  view  of  appellee's  probable  want  of  time 
for  deliberation,  as  he  stepped  aside  to  avoid 
the  woman,  it  is  our  conclusion,  as  Indicat- 
ed, that  the  answers  to  interrogatories  fail- 
ed to  make  out  a  case  of  contributory  neg- 
ligence. Appellant  was  not  Mititled  to  Judg- 
ment on  tbe  answers  to  interrogatories. 

We  do  not  think  that  the  evidence  makes 
out  the  defense  of  contributory  uegllge&oe. 
As  we  xmderstand  appellee's  testimony,  it  was 
at  tbe  time  he  fell  that  he  was  traveling 
two  or  three  feet  from  the  north  edge  of 
the  sidewalk;  that  Just  as  he  stepped  one 
side  to  pasB  the  woman,  he  struck  his  foot 
against  some  obstruction  and  fell.  Tbe  side- 
walk was  dark,  according  to  bis  testimony, 
and  be  was  almost  upon  tbe  woman  referred 
to  when  he  first  saw  ber.  He  testified  on 
cross-examination  that  as  he  was  passing  ber 
and  looking  ahead  at  no  special  object  be 
struck  bis  foot  on  some  obstacle  on  the  side- 
walk and  pitched  head  foremost  into  .the  lot 
When  asked  whether  be  turned  his  head  ei- 
ther to  the  right  or  left  as  he  "walked  down 
there"  (meaning,  as  we  understand  it  Itefore 
he  turned  out),  be  answered,  "I  expect  I 
did."  He  admitted  be  knew  there  was  no 
barrier  on  the  north  side  of  the  street  and 
be  answered  in  the  affirmative  the  next  ques- 
tion as  to  whether  be  had  seen  and  observed 
the  condition  of  tbe  "street"  la  tbe  many 
times  that  he  had  passed  over  it  bat  we  do 
not  think  that  this  answer,  susceptible  as  it 
is  of  referring  to  the  pavement  (tbe  condl- 
tlcm  of  which  was  a  pertinent  circumstance),, 
was  neceesarlly  understooid.  by  tbe  Jury  to  be 
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an  adrntssion  that  he  knew  whatever  was 
shown  by  other  witnesses  as  to  the  condition 
of  the  surface  of  the  walk.  Fk>  far  as  we 
have  observed,  he  was  not  examined  on  this 
question  as  to  his  actual  knowledge,  so.  that 
we  do  not  have  his  recollection.  If  any,  with 
reference  thereto.  But  granting  that  he 
had  knowledge,  there  is  evidence  tending  to 
show  that  the  walk  had  been  worn  somewhat 
within  the  general  course  of  travel ;  and,  in 
view  of  the  fact  that  the  burden  was  on  ap- 
pellant to  show  contributory  negligence,  that 
aU  persons  take  slight  risks,  and  that  appelr 
lee's  attention  was  diverted,  we  cannot  say, 
as  a  matter  of  law,  that  he  was  guilty  of 
contributory  negligence.  See  Turner  v.  Buch- 
anan, 82  Ind.  147,  42  Am.  Rep.  485;  Evana- 
vlUe,  etc.,  R.  Co.  v.  Crist,  116  Ind.  446,  19 
N.  E.  310,  2  L.  R.  A.  450,  9  Am.  St.  Rep.  865. 
It  was  for  appellant  to  show  that  appellee 
negligently  omitted  to  take  sufficient  care  for 
his  ovra  safety,  and  we  cannot  draw  adverse 
presumptions  from  any  silences  of  the  record 
as  to  the  care  he  took.  There  was  evidence 
euflSclent  to  show  appellant's  negligence  and 
to  support  the  verdict.  There  was  some  evi- 
dence to  the  effect  that  the  sidewalk  was 
dark.  The  precise  degree  of  darkness,  how- 
ever, Is  Immaterial,  In  connection  with  the 
question  under  consideration,  for  we  should 
regard  the  question  of  negligence  In  falling 
to  maintain  the  guard  as  one  for  the  jury, 
even  if  it  had  been  broad  daylight.  The  ac- 
cidents of  travel  are  within  the  contingencies 
which  a  municipal  corporation  must  consider 
in  determining  whether  It  is  reasonably  pru- 
dent to  leave  an  excavation  adjoining  a  way 
without  guard  or  barrier.  6  Thomp.  Com.  on 
Neg.  f  6055. 

The  court  did  not  err  in  refusing  instruc- 
tions numbered  1,  6,  8,  9,  10,  11,  12,  13,  14, 
end  15  tendered  by  appellant  Of' these  In- 
structions No.  1  was  erroneous  because  it 
denied  the  right  of  recovery  If  any  want  of 
care  or  neglect  contributed  to  appellee's  In- 
jury. A  slight  want  of  care  might  not  fall 
below  the  standard.  BvansvIUe,  etc.,  R.  Co. 
V.  Crist,  supra ;  Turner  v.  Buchanan,  supra ; 
Lawless  y.  OonnecUcnt  River  R.  Co.,  136 
Mass.  1.  Xo.  6  was  sufficiently  covered  in 
instructions  given.  Said  Instruction  No.  8 
was  erroneous  because  it  instructed  that  it 
was  appellee's  duty  to  use  bis  vision  and 
every  reasonable  means  ot  observation  with- 
in his  ix)wer  to  observe  obstructions  or  de- 
fects in  the  walk,  whereas  it.  may  have  been 
so  dark  that  the  effort  would  have  been  nse- 
leee.  Besides  this  instruction  in  no  way  de- 
scribes the  obstructions  otr  defects  which 
caused  appellee  to  stumble,  and  we  cannot 
affirm  that  knowledge  of  the  existence  at  a 
possible  slight  defect  or  obstruction,  over 
which  appellee  fell,  made  it  his  duty,  as  a 
matter  of  law,  to  look  down. .  There  was  some 
conflict  In  the  evidence  as  to  the  condition 
of  the  walk,  and  there  was  evidence  that  the 
walk  was  not  so  rough  where  it  had  been 
worn  by  travel,  so  that  it  might  have  been 


Inferred,  from  the  evidence  of  some  of  the 
witnesses,  that  the  walk  was  ordinarily  safe, 
except  perhaps  at  the  point  where  appellee 
stepped  near  the  edge,  and  consequently  out 
of  the  beaten  path  of  travel,  where  the  dr- 
cumstances  required  him  hastily  to  step  aside, 
to  avoid  the  woman  whom  he  met.  We  can- 
not say  that  he  was  bound  to  use  his  powers 
of  observation  to  avoid  the  dangers  of  a  new 
situation,  concerning  which  there  may  not 
have  been  sufficient  time  to  take  thought, 
^e  refusal  to  give  instruction  No.  9  was  ren- 
dered harmless  by  the  findings  of  the  jury. 
Instruction  No.  10  was  covered,  la  its  eeeea- 
tlal  features,  by  the  court's  No.  6.  Instruc- 
tion No.  11  was  obscure,  and  In  some  respects 
invaded  the  province  of  the  jury.  It  Is  also 
within  the  condemnation  of  the  cases  last 
cited.  Instructions  12  and  18  were  prc^erly 
refused,  because  in  Instructing  that  in  the 
circumstances  therein  set  forth  appellee  took 
the  risk  upon  himself  they  take  no  account 
of  the  question  whether  he  was  injured  there- 
by. The  risk,  If  any,  which  he  assumed,  may 
not  liave  been  the  proximate  cause  of  his  in- 
jury. Proximate  cause  Is,  in  the  majority  of 
cases  a  question  for  the  jury  (Davis  v.  Mer- 
cer Lumber  Co.,  164  Ind.  413,  73  N.  E.  889; 
Chicago,  eta,  R.  Co.  v.  Pritchard.  168  Ind. 
388,  79  N.  E.  508,  81  N.  B.  78,  9  L.  R.  A.  [N. 
S.]  857),  and,  aa  the  court  below  properly 
said  to  the  jury  in  .one  of  its  instructions, 
"The  two  essential  elements  of  contributory 
negligence  are  want  of  ordinary  care  by  the 
plaintiff  and  a  causal  otmnection  between 
such  want  of  care  and  the  injury  complained 
of."  Said  instructions  were  also  calculated 
to  lead  to  the  Inference  thait  appellee  could 
not  recover  because  he  was  passing  along  the 
sidewalk.  He  may  have  assumed  the  risk  of 
not  being  able  to  walk  along  the  sidewalk 
without  stepping  off,  but  his  legal  rights 
would  be  quite  diflermt  where,  owing  to 
some  sudden  exigency  in  travel,  he  stumbled 
and  fell  from  the  sidewalk.  Cannon  v.  Lew- 
is, 18  Mont  402,  45  Pac.  57Z  Appellant's 
instruction  Not  14 '  was  open  to  some  of  the 
objections  pointed  out  to  Instruction  No.  8. 
Concerning  the  instructions  refused,  we  may 
also  add  that  it  Is  not  error  to  refuse  an  tn- 
8trnctt<m  unless  it  ought  to  be  given  precisely 
in  ^e  terms  prayed.  Knapp  v.  State,  168 
Ind.  153,  79  N.  B.  1078.  Instruction  No.  16 
was  sufficiently  covered  by  No.  2  of  the 
court's  Instructions. 

It  is  contended  that  lustructlons  numbered 
4i  5,  7,  8,  12,  13,  16,  18,  and  20,  given  by  the 
court,  were  erroneous.  The  objections  urged 
to  Instructions  4  and  5  Is  that  the,  duty  of  the 
town  in  respect  to  keeping  its  streets  and 
sidewalks  in  a  reasonably  safe  condition  Is 
stated  In  absolute  terms,  and  that  these  in- 
structions are  In  contradiction  of  the  court's 
instruction  No.  6,  wherein  the  jury  was  told 
that  a  municipal  corporation  Is  only  bound 
to  use  reasonable  and  ordinary  care  to  keep 
its  sidewalks  in  ordinarily  safe  condition  for 
ordinary  public  travel.    If  tikis  is  error,  we 
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vaaj  remark  that  In  appellant's  instruction 
No.  10  there  occnrs  the  statement  that  the 
corporation  "Is  simply  required  to  keep  its 
streets  and  sidewalks  in  a  reasonably  safe 
condition  for  persons  traveling  in  the  usual 
routes  by  day  and  night  and  using  ordinary 
care."  We  do  not  think,  however,  In  view 
of  Uie  Instructions  given,  that  the  Jury  could 
have  been  misled.  As  was  pointed  out  In 
Turner  v.  aty,  109  N.  T.  801,  16  N.  E.  844, 
4  Am.  St  Rep.  458,  the  duty  of  the  city  in 
respect  to  its  streets  is  absolute,  and  it  is 
bound  to  exercise  reasonable  care  and  dili- 
gence to  accomplish  that  end.  Apparently 
the  same  objection  was  urged  for  reversal  in 
City  of  Macon  v.  Hokomb,  206  111.  643,  69 
N.  B.  79,  and  the  court  there  said:  "It  Is 
said  the  third  Imposed  upon  the  city  the  ab- 
solute duty  of  keeping  its  sidewalks  In  re- 
pair, whereas  the  law  simply  required  it  to 
exercise  diligence  in  that  regard.  Concern- 
ing the  instructions  as  a  whole,  it  is  not  sub- 
ject to  the  criticism  made;  but.  If  It  were 
otherwise,  the  law  Is  correctly  stated  In  sev- 
eral other  instructions  given.  The  most  that 
can  tie  Justly  said  as  to  either  the  second  or 
third  of  plaintiff's  instruMions  is  that,  stand- 
ing alone,  they  might  have  hem  calculated 
to  mislead  the  Jury  to  the  prejudice  of  the 
defendant."  If  Instructions  4  and  6  were 
abstractly  misleading,  however,  we  should  not 
be  disposed  to  reverse  this  case,  for  the  low 
and  unguarded  lot,  for  a  long  time  in  that 
condition,  was  a  constant  cJhallenge  to  the 
municipal  authorities  to  consider  whether, 
in  view  of  the  absence  of  a  barrier,  the  side- 
walk, as  It  actually  existed,  furnished  an 
ordinarily  saf6  place  for  public  travel.  The 
condition  of  the  sidewalk  and  the  adjoining 
lot  bad  c<mtlnued  as  It  was  for  a  long  period 
of  time,  and  we  assume  that  it  was  the  duty 
of  the  ofDcers  of  the  city  to  take  notice  of 
the  fact  tiiat  the  street  light  upon  the  next 
comer  might  sometimes  not  be  burning,  and 
tlierefore,  being  challoiged  to  consider  the 
problem,  tliero  really  appears  to  have  been 
no  litigated  question  of  notice  In  the  case, 
and  therefore  the  question  was  whether  the 
duty  had  been  discharged  of  making  the 
sidewalk  reasonably  safe.  What  we  have 
said  concerning  Instructions  4  and  5  will  suf- 
fice to  dispose  of  a  like  objection  to  instruc- 
tl<m  20.  It  was  not  error  to  give  instructions 
Noe.  7  and  &  The  question  whether  the  side- 
walk was  unsafe  and  dangerous  without  a 
guard  was  a  question  for  the  Jury,  but  in  the 
hypothesis  stated  in  Instruction  No.  7,  the 
court  correctly  charged  concerning  negllgoice, 
and  instruction  No.  8  merely  directed  the  at- 
tention of  tiie  Jury  to  facts  that  might  be  con- 
sidered in  determining  the  question.  The 
nature  of  the  excavation  was  euflldently 
shown  by  the  evidence.  We  have  already 
had  occasion,  in  the  course  of  this  opinion. 


to  rule  on  the  proposition,  of  law  Involved 
in  instruction  No.  12.  As  to  Instructi(m  No. 
13,  we  have  to  say  that  it  was  not  necessary 
for  the  Jury  to  find  that  the  town  in  fact  had 
notice  of  the  defect.  If  the  town  might  have 
obtained  notice  by  the  exercise  of  reasonable 
diligence,  the  law  charges  it  with  knowledge. 
City  of  Michigan  City  v.  Phillips,  168  Ind. 
449,  71  N.  E.  205.  Instructions  16  and  18 
were  correct  as  far  as  they  went,  and  instruc- 
tion No.  20  was  applicable  to  certain  phases 
of  the  evidence.  In  concluding  our  considera- 
tion of  the  instructions  of  the  court  we  may 
say  that,  considered  as  a  whole,  it  appears  to 
us  that  the  Jury  was  very  fairly  instructed. 

Two  or  three  minor  questions  concerning 
the  introduction  of  evidence  remain.  Com- 
plaint is  made  that  the  court  permitted  a  wit- 
ness to  prove  that  her  father  and  mother  car- 
ried a  lighted  lantern  In  going  to  her  house 
on  the  night  of  the  accident  It  appears  that 
the  question  was  saved  on  the  introduction 
of  the  witness'  testimony  in  chief.  On  cross- 
examination,  however,  after  it  appeared  that 
the  witness'  claim  of  knowledge  was  based 
on  the  fact  that  the  lighted  lantern  was  on 
her  porch  when  she  reached  home,  the  court 
on  motion,  "withdrew  from  the  Jury  all  that 
this  witness  said  about  her  father  coming 
to  her  house  carrying  a  lighted  lantern."  On 
redirect  appellee's  counsel  went  into  the  sub- 
ject again,  but  this  time  without  objection. 
In  these  circumstances  we  must  hold  that 
the  question  of  the  admissibility  of  the  evi- 
dence is  not  presented. 

Complaint  is  made  that  the  court  permit- 
ted a  prior  owner  of  the  lot  to  testify  that 
there  had  been  a  billboard  In  front  of  it  at 
some  time  anterior  to  tlie  accident  It  ap- 
pears to  us  that  the  evidence  was  harmless. 

Finally,  It  is  urged  that  the  court  erred  in 
permitting  a  witness  to  testify  to  the  amount 
which  plalntitr  was  earning  at  the  time  of  the 
injury.  The  complaint  charged  that  by  rea- 
son of  plaintiff's  injuries  he  was  permanently 
disabled  and  incapacitated  from  following 
his  usual  vocation.  The  evidence  showed 
that  at  the  time  of  his  injury,  and  for  some 
time  prior  thereto,  appellee  was  in  tbe  em- 
ploy of  a  piano  company ;  that  he  was  prin- 
cipally engaged  in  t>oxIng  and  shipping  pi- 
anos, but  that  lie  did  some  carpentry  work 
about  the  plant;  that  be  waa  earning  $12.25 
per  week,  and  tliat  bis  services  were  worth 
tliat  much.  In  our  opinion  the  objection  is 
not  well  taken.  The  testimony  was  relevant, 
not  as  direct  proof  of  damages,  but  as  evi- 
dence tending  to  prove  the  value  of  appellee's 
time.  City  of  Logansport  v.  Justice,  74  Ind. 
378,  89  Am.  Rep.  79;  Braitbwalte  v.  Hall. 
168  Mass.  sa  46  N.  E.  898 ;  Illinois  Steel  Oa. 
V.  Oetrowskl,  194  lU.  876,  62  N.  E.  822. 

We  find  no  error.    Judgment  afitaned. 
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(100  Masi.  8S4) 

BOWLER  T.  PACIFIC  MILLS. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Eisez.    Jan.  5,  1909.) 

1.  Nequobncb  (8  82*)— Use  or  Preuiseb— 

LiCBNSKES. 

A  manufacturing  company  laid  out  a  street 
over  its  land  for  its  own  purposes.  It  was 
largely  nsed  by  its  employes  and  others  in  con- 
nection with  its  business.  It  was  impracticable 
to  exclude  the  public  from  the  street  Notice* 
were  posted  and  maintained,  at  different  places 
where  other  streets  opened  int.o  it.  indicating 
that  it  was  a  private  way.  Beli,  that  tlie  nse 
of  the  street  by  the  public  was  permissive  only, 
and  the  members  of  the  public  while  on  the 
street  were  licensees. 

riSd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  43;  Dec.  Dig.  {  32.*] 

2.  Neouobncb  d  82*)— DuT7  Towabdb  Li- 

CBRSEB. 

Where  the  nse  of  a  street  OTor  defendant's 
land  by  the  public  was  permissive  only,  so  that 
the  public  had  only  the  rights  of  licensees,  the 
measure  of  defendaint's  duty  was  to  refrain  from 
doing  a  licensee  an  intentional  injui;^  and  from 
wantonly  and  recklessly  exposing  him  to  dan- 
ger. 

[Dd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S  42:   Dec  Dig.  I  82.*] 

Report  from  Superior  Coort,  Essex  Oonn- 
ty;    G«orge  A.  Sanderson,  Judge. 

Action  by  Michael  Bowler  against  the  Pa- 
cific Mills.  There  was  a  verdict  for  defend- 
ant, pursuant  to  the  direction  of  the  court, 
and  the  cause  was  reported  to  the  Supreme 
Judicial   Court     Judgment  on  the  verdict 

W.  J.  Bradley  and  A.  X.  Dooley,  for  plain- 
tUL  J.  P.  Sweeney  and  U  S.  Cox,  for  de- 
fendant 

KNOWLTON,  C  J.  The  question  princi- 
pally argued  In  this  case  is  whether  the 
plaintiff  was  traveling  on  Canal  street  by  In- 
vitation of  the  defendant,  or  merely  as  a 
licensee.  The  street  was  laid  ont  and  con- 
structed by  the  defendant,  over  its  own  land, 
for  Its  own  purposes,  and  it  has  been  very 
largely  used  by  its  employes  and  others,  In 
connection  with  the  business  carried  on  In 
its  mills.  The  testimony  was  uncontradicted 
that  it  would  be  Impracticable  to  exclude  the 
public  from  the  street  without  interfering 
with  the  convenient  use  of  it  by  the  defend- 
ant and  others  In  the  defendant's  businesa 
Notices  have  been  posted  and  maintained  at 
different  places  where  other  streets  open  in- 
to it,  indicating  that  it  Is  a  private  way. 
Upon  the  authorities,  it  must  be  held  that  the 
very  extensive  use  of  the  street  by  the  public 
has  been  only  permissive,  and  that  members 
of  the  public,  while  on  the  street,  have  only 
the  rights  of  licensees.  Moffat  t.  Keeney, 
174  Mass.  811,  54  N.  E.  850;  Harobine  v. 
Abbott,  m  Mass.  59,  58  N.  B.  284;  Weldon 
V.  Prescott,  187  Mass.  415,  73  N.  E.  536,  105 
Am.  St.  Kep.  413;  Reardon  v.  Thompson, 
149  Mass.  267,  21  N.  E.  369;  Redigan  v. 
Boston  &  Maine  Railroad.  155  Mass.  44,  28 
N.  B.  1133,  14  L.  B.  A.  276,  31  Am.  St  Rep. 


620;  Stevens  v.  Nichols,  155  Mass.  472,  29 
N.  B.  1150,  15  L.  R.  A.  459.  In  Sweeney  v. 
Old  Colony  Railroad  Company,  10  Allen,  368, 
87  Am.  Dec.  644,  there  was.  In  addition  to 
the  construction  of  the  crossing,  an  Invita- 
tion by  the  signal  of  the  flagman.  The 
grounds  of  distinction  between  Murphy  t. 
Boston  &  Albany  Railroad  Company,  133 
Mass.  121,  Hankois  v.  Boston  &  Albany 
Railroad  Company,  147  Mass.  486,  18  N.  E. 
218,  and  Sweeney  v.  Old  Colony  Railroad 
Company,  ubi  supra,  and  cases  like  the  pres- 
ort, are  pointed  out  in  the  three  cases  first 
above  dted.  It  Is  that  in  these  last  cases 
there  was  an  implied  representation  that  the 
place  was  a  public  street  which  might  I>e 
nsed  with  safety,  and  an  inducement  to  use 
it  as  such,  which  inducement,  like  an  ex- 
press invitation,  creates  a  duty  to  provide 
for  the  safety  of  the  users.  In  the  present 
case  the  public  were  informed  by  the  notices 
along  the  street  that  this  was  a  private  way. 

The  measure  of  the  defendant's  duty  to  the 
plaintiff  was  to  refrain  from  doing  him  an 
intentional  Injury  and  from  wantonly  or 
recldessly  exposing  him  to  danger.  It  might 
use  the  street  and  carry  on  Its  business  and 
conduct  its  operations  as  It  chose,  so  long 
as  It  did  not  transgress  in  this  particular. 

It  Is  not  contended  that  the  injury  to  the 
plaintiff  was  inflicted  Intentionally  or  wan- 
tonly, and  there  is  no  evidence  at  a  breach 
of  duty  on  the  part  of  the  defendant 

Jndgmait  on  the  verdict 

(XOO  Mass.  460) 
CALLAGHAN  v.  BOSTON  ELEVATED 

RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  6,  1909.) 

STBEIT  RAII.B0ADS  (f  98*)— INJUBIES  TO  PEB- 
SON  ON  TBAOK— CONTRIBUTOKT  NKOUOBNCE. 

Plaintiff,  a  cripple  about  60  years  old,  who 
walked  slowly  with  a  crutch,  started  to  cross 
defendant  street  railroad's  track,  though  he  saw 
a  car  approaching  at  a  speed  of  from  six  to 
nine  miles  an  hour.  He  did  not  look  again,  or 
I>ay  any  attention  to  the  car,  and  disregarded 
warnings  given  him  in  loud  tones,  when  he  was 
within  four  or  five  feet  of  the  track,  by  a  by- 
stander. There  was  no  other  noise  than  that 
of  the  approaching  car.  Held,  that  plaintiff  was 
guilty  of  contributory  negligence,  precluding  re- 
covery. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  If  204r-208 ;   Dec.  Dig.  >  98.*] 

Report  from  Superior  Court  Suffolk  Coun- 
ty;   William  Schofield,  Judge. 

Action  by  Dennis  J.  Callaghan  against  tha 
Boston  Elevated  Railway  Company.  A  ver- 
dict for  plaintiff  was  set  aside,  and  pursuant 
to  a  stipulation  made  at  the  trial  the  case 
was  reported  for  determination  by  the  Su- 
preme Judicial  Court  Judgment  for  de- 
fendant. 

W.  J.  O'Donsell  and  T.  V.  Collins,  for 
plaintiff.  Robert  O.  Dodge  and  Sanford  H. 
E.  Freund,  for  defendant. 
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KNOWliTON,  C.  J.  Tlk©  only  question  In 
this  case  is  wbether  tbere  was  evidence  that 
the  plalntur  was  In  tbe  exercise  of  doe  care^ 
He  was  a  man  of  about  60  years  of  age,  who, 
by  reason  of  a  spinal  disease,  had  beea  a 
cripple  all  bis  life,  and  walked  slowly  with  a 
crutch.  The  accident  happened  at  the  comer 
of  0  street  and  Sixth  street  In  Sonth  Boston, 
which  streets  cross  each  other  at  right  an- 
gles, C  street  running  nearly  north  and  south 
and  Sixth  street  raoning  nearly  east  and 
west  Sixth  street  Is  60  feet  and  4  inches 
wide  between  the  outer  lines  on  each  side, 
and  34  feet  wide  from  curb  to  curb.  Tbere 
is  a  single  line  of  railway  tracks  In  each 
street.  The  accident  happened  on  September 
25th,  at  about  10  o'clock  in  the  eventDg  of  a 
bright,  clear  night,  at  a  place  which  was 
well  lighted  by  electricity.  The  plaintiff  was 
about  to  cross  on  the  .easterly  side  of  C  street 
-over  Sixth  street  toward  the  south.  Tbere 
was  no  team  or  vehicle  of  any  kind  In  the 
vicinity  except  tbe  car  that  struck  him, 
and  tbe  street  was  straight,  and  free  from 
obstructions  between  blm  and  tbe  car  all 
the  time  that  be  was  there  beton  the  acci- 
dent According  to  his  own  testimony,  when 
be  was  about  to  leave  the  sidewalk  on  tbe 
northerly  Bide. of  Sixth  street  he  looked  up 
tbe  street  and  saw  a  lighted  car  a  consid- 
erable distance  away,  and  he  thought  be  liad 
time  to  cross.  According  to  the  testimony 
the  car  was  coming  pretty  fast,  but  the 
highest  estimate  of  its  speed  given  by  any 
of  the  witnesses  was  nine  miles  an  hour. 
Otliers  estimated  it  at  about  6  miles  an  hoar. 
He  started  to  cross  the  street  walking  very 
slowly  with  bis  crutch,  and  according  to  his 
testimony  he  did  not  look  again  or  pay  any 
attention  to  the  approaching  car  before  it 
struck  blm.  He  lived  on  the  southerly  side 
of  Sixth  street  Just  westerly  of  C  street  and 
the  testimony  of  his  witnesses  showed  that 
after  leaving  tbe  sidewalk  to  cross  over,  be 
turned  away  from  the  cross-walk  and  started 
to  go  diagonally  towards  bis  house.  One  of 
his  witnesses  who  stood  on  the  southerly 
side  of  Sixth  street  testified  that  when  tbe 
plaintiff  got  within  4  or  5  feet  of  the  track 
the  witness  saw  that  he  was  in  danger  of 
being  struck,  and  called  to  him  "Hi.  hir 
in  a  loud  tone,  and  started  to  run  to  his  as- 
sistance; tbat  when  he  reached  him  the  car 
bad  Just  struck  him ;  that  he  "Just  got  a  hold 
of  blm  by  the  arm  and  pulled  him  as  the  Car 
struck  blm."  Another  witness,  called  by  the 
plaintiff,  who  was  standing  near  this  witness, 
testified  to  substantially  tbe  same  facts. 
Although  both  the  witnesses  said  tbat  the 
warning  was  given  in  a  loud  tone,  the  plain- 
tiff paid  no  attention  to  It  It  was  undisput- 
ed that  there  was  no  other  noise  except  that 
of  the  approaching  car. 

The  plaintiff's  crippled  condition  called  for 
peculiar  care  in  crossing  before  an  approach- 
ing car.    The  undisputed  evidence  indicates 


that  he  took  no  care  from  the  time  when  he 
saw  the  car  from  the  sidewalk  until  after 
the  accident  The  language  of  the  opinion 
in  Hollan  v.  Boston  Elevated  Railway  Co., 
194  Mass.  74,  80  N.  E.  1,  11  L.  B.  A.  (N.  S.) 
166,  Is  peculiarly  applicable  to  the  evidence 
In  this  case,  and  the  decisions  In  Stackpole 
V.  Boston  Elevated  Railway  Company,  193 
Mass.  662,  79  N.  E.  740,  Fitzgerald  v.  Boston 
Elevated  Railway  Company,  194  Mass.  242, 
80  N.  B.  224,  Madden  v.  Boston  Elevated 
Railway  Company,  194  Mass.  491,  80  N.  E. 
447,  Casey  v.  Boston  Elevated  Railway  Com- 
pany, 197  Mass.  440,  83  N.  E.  867,  and  Byrne 
V.  Boston  Elevated  Railway  Company,  198 
Mass.  444,  85  N.  E.  78,  Justify  the  presiding 
Justice  in  setting  aside  tbe  verdict  for  the 
plaintiff. 
Judgment  for  tbe  defendant 


(MO  uam.tat 
COMMONWEAI/TH  v.  BDGARTON. 

(Supreme  Judicial  Court  of  MaanchnsettiL 
Bristol.    Jan.  4,  1909.) 

1.  CsnciNAL  lAw  (S  400*)— EviDSKC»-B«aT 
EviDENCB— Taixt  Sheets. 

.  In  a  trial  for  falsely  counting  ballots  as  aa 
election  officer,  the  tally  sheets  used  In  the  pre- 
cinct were  properly  admitted  as  the  beat  evi- 
dence of  accosed's  count  and  report. 

[Ed.    Note.— For   other   cases,    see  Criminal 
Law,  Dec  Dig.  f  400.*] 

2.  CBnuwAL  Law  (J  1144*)— AppeaI/— Pbb- 
sxjMPTioNB— OsicnrENra  to  iNSTBtrcrroira. 

A  jury  is  presumed  to  have  followed  an  in- 
struction that  certain  acts  should  not  be  con- 
sidered against  accused. 

[Ed.  .Note.— For    other    cases,    see    Criminal 
Law.  Cent  Dig.  {{  3033,  3034;    Dec.  Dig.  | 

3.  Criminai,  Law  (J  398*)  —  Qftenses  BT 
Election  Officebs— Evioeitck  —  Obbkbta- 
TiONs  ST  Btstakdebs. 

Bystanders,  who  were  merely  interested  as 
citizens,  could  testify  on  the  issue  as  to  whether 
accused  aa  an  election  officer  counted  ballots 
wrongfully. 

[Ed.  Note.— For  otbe^  cases,  see  Criminal 
Law,  Dec.  Dig.  S  398.*] 

4.  Chtvinai.  Law  (J  898*)  —  Offenses  bt 
Election  Otficess— EvinEMCS. 

In  a  trial  for  falsely  counting  and  report- 
ini;  ballots  as  an  election  officer,  the  registrars 
who  recounted  the  votes  could  testify  respecting 
their  recount;  any  one  who  had  counted  the 
ballots,  or  followed  the  count  or  tally,  being 
competent  to  testify  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  (  39a*] 

5.  Cbiminal  Law  (8  400*)  —  Offenses  bt 
Election  Ofticeks— Evidence— Ballots. 

In  a  trial  for  falsely  counting  and  report- 
ing ballots,  the  ballots  themselves  were  not  the 
only  evidence  of  the  number  cast- 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  S  400.*] 

6.  WrrNEssEs  (§  256*)->RK]rBBSHiNa  Memokt 
— Eleotion  Tally  Sheets. 

In  a  trial  for  falsely  counting  and  report- 
ing ballots  as  an  eleotion  officer,  it  was  proper 
to  allow  registrars  who  testified  to  a  recount  to 
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refresh  tbdr  iccollectieii  by  referring  to  the  tal- 
ly sheets  used  bj  tbem. 

[Ed.  Note.— For  other  caaes,  we  Wltnessea, 
Cent.  Dig.  {»  874-890;  Dec  Dig.  |  26S.*] 

T.  WrmEssM    (J    257*)  —  Admibsibiutt    ot 

WMtlNO. 

In  a'  trial  for  taiMtif'  eonntiin  and  report- 
lug  ballots  aa  an  election  offiqer,  .the  Jury  were 
properly  allowed  to  inspect  sneets  uaed  oy  the 
registrars  who  made  a  recount,  to  assist  them 
In  passing  npbn  the  registrars'  credibility. 

[Ed.  Note.^9V>r  <ithsr  cases,  see  Witnesses, 
Cent.  Dig.  ySOU:  Dea  Dig.  f  2S7.*] 

S.  BuonoHs  ({  328*)  <- QKRina  bt  Or- 
ncBBs  —  KsoouifT^PnocEKOiHos— Maikbi- 

AUTT. 

In  a  trial  for  falsely  counting  and  reporting 
ballots  as  an  election  officer,  it  is  inunaterial 
that  accused  had  no  notice  of,  and  waa  not 
present  at,  a  recount  relied  on  to  show  his  guilt, 
or  that  certain  statutory  requirements  were  not 
obeerred  at  the  recount, '  where  failure  to  ob- 
serve the  reouiremeDts  did  not  affect  the  cor- 
rectness of  the  recount , 

[Ed.  NoteJ— For  other  cases,  ass  Elections, 
Dec.  Dig.  (  829.*J 

9.  BuiCTiORB  ({  329*)— Offensxs  bt  Oitiokbs 

— EVIDENCB— SUFPICIEKCT. 

Evidence  hM  to  warrant  a  finding  that  ac- 
ciiaed  as  an  election  officer  knowingly  made  a 
false  count  and  report  of.  votes. 

(Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  S  329.*] 

la  Elbotions   (S   329*)— "Couhtiho"   Bai,- 

lOTs— "Canvassed," 

That  accused  as  an  election  officer  made 
inarte  on  a  tally  sheet  as  another  officer  called 
off  the  votes  warranted  a  finding  that  accused 
"counted"  and  "canvassed"  the  votes;  it  being 
unnecessary  that  he  handle  each  ballot. 

[Ed.  Note.— For  other  Cases,  see  EHections, 
Dec.  IMg.  I  329.* 

For  other  definittona,  ses  Words  and  Phrasea, 
TOL  1,  pp.  951,962.] 

11.  OKninrAL  Law  (i  1166*>-Apfkai;  — R>- 
viEW— BsrusAi.  or  New  Tbjait— DiBCBSnoa 
o»  Tbiai,  Coubt. 

A  decision  of  the  trial  judge  denying  a  new 
trial,  asked  becanae  of  a  separation  of  the  jury, 
is  not  reviewable,  unless  there  was  error  aa  a 
matter  of  law  In  his  rulings  or  findings. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I-aw.^Cent  Di*.   H  8067-3071;    Dec   Dig.  1 

12.  CnniiRAL  Law  (|  927*)  — New  Trial  — 
QsotiNDS— SepaeaTios  or  Jtibt. 

The  trial  judge  did  not  abase  Ids  (BBcretiott 
In  refusing  a  new  trial,  asked  because,  while  the 
jniy  were  out  and  11  were  taken  to  ^  meal,  the 
twelfth  was  allowed  to  remain  alone  In  the  jury 
room  with  the  key  on  the  ontside  of  the  door, 
where  the  judge  found  that  the  remaining  juror 
acted  in  good  faith  and  saw  or  spoke  to  no  one, 
and  that  nothing  occurred  during  their  absence 
to  influence  his  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  !>  2257-2262;  Dec  Dig.  i 
»27.*J 

13.  CBnaiTAL  IiAw  ({  913*)  — New  Tbiax,— 
Gbounds— Habkless  Erbob. 

Sound  public  policy  requires  that  the  safe- 
guards which  have  been  established  to  insure 
verdicts  free  from  all  improper  influences  be 
strictly  maintained ; .  but  a  new  trial  should  not 
be  gmnted  for  unintended  and  unprejudicial  ir- 
regularities. 

[Ed.  Note.— For  other  cases,  see  Criminal 
taw,  Dec.  Dig.  §  918.*] 


Exceptlooa  from  Superior  Ciovrt;'  Bristol 
County;    William  Sctaofield,  Judge. 

William  J.  Edgarton  waa  convicted  of  mls- 
(Kmduct  aa  an  election  officer,  and  be  brings 
exceptional     Exceptions  overruled. 

James  M.  Swift  and  Frank  B.  ¥o±.  for  the 
Commonwealth.  John  B.  C,owney  and  Jo- 
seph Walsh,  for  defendant 

MORTON,  J.  This  was  an  indictment  In 
two  counts  under  St  1907,  pp.  725,  767,  c 
560,  U  270,  410,  charging  the  defendant  with 
willfully  performing  his  duty  as  an  election 
officer  contrary  to  law  by  knowingly  making 
a  false  count  of  votes  oh  the  license  Ques- 
tion, and  by  knowingly  making  a  false  re- 
port of  the  result  of  a  canvass  of  votes  on 
said  question  at  the  municipal  election  for 
the  city  of  New  Bedford,  held  December  8, 
1907. 

There  was  a  verdict  of  guilty  on  each 
count  and  the  case  Is  here  oh  exceptions  by 
the  defendant  to  the  refusal  of  the  court  to 
direct  a  verdict  for  the  defendant  and  to 
the  refusal  of  the  court  to  give  other  rulings 
requested  by  the  defendant;  also  to  the 
admission  of  evidence,  and  to  the  findings  of 
fact  and  rulings  of  law  made  upon  a  motion 
for  a  new  trial,  which  was  filed  by  the  de- 
fendant 

'  It  appeared  that  the  defendant  was  duly 
appoiuted  an  election  officer  and  acted  as 
such  at  the  election  In  question  In  precinct 
9  of  ward  3,  and  that  he  was  assigned  by 
the  warden  or  presiding  officer  to  worit  with 
one  Jennings  in  canvassing  and  connttaig  the 
ballots  which  were  cast  in  that  precinct  It 
also  appeared  that  after  the  polls  were  clos- 
ed the  ballots  were  taken  froih  the  bnUot 
box  and  arranged  by  the  dection  ofllcers^  of 
whom.  Including  the  defendant  there  were 
six,  in  blocks  or  packages  of  50  ballots  each. 
There  was  testimony  tending  to  show  that 
In  canvassing  and  counting  the  ballots  ths 
course  pursued  by  Jennings  and  the  defend- 
ant was  as  follows:  Jennings  would  take  a 
block  of  ballots  and  call  off  frbm  each  ballot 
the  names  of  the  i>er8on8  voted  for,  and 
"yes"  or  "no"  or  "blank"  according  as  the 
license  question  was  answered  "yes"  or  "no," 
or  not  at  all,  and  the  defendant  ^ould  make 
a  mark  upon  a  tally  sheet  under  the  name 
of  the  i>erson  voted  for  and  against  the  word 
"yes"  or  "no"  or  "blank,"  according  to  the 
announcement  made  by  Jennings.  There 
was  a  tally  sheet  for  each  block  or  part  of  a 
block.  After  a  block  had  been  thus  canvass- 
ed and  counted  the  defendant  would  slide 
the  tally  sheet  over  to  Jennings,  who  would 
announce  the  totals,  and  the  defendant  would 
enter  the  figures  thus  given  in  a  column 
headed  "totals"  at  the  right  of  the  tally 
sheet  The  tally  sheet  was  then  signed  by 
Jennings .  and  the  defendant  and  folded  up 
and  placed  with  the  ballots  in  the  enyelope 
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from  which  flie  latter  bad  been  taken,  and 
afterwards  the  totals  on  each  tally  sheet 
were  entered  by  the  derk  on  a  sheet  called 
the  total  vote  sheet.  After  the  ballots  had 
all  been  counted  they  were  placed  in  a  box 
which  was  sealed  np  and  sent  with  the  tally 
sheets,  total  vote  sheets,  a  book  called  the 
precinct  book  containing  the  result  of  the 
votes  cast  In  the  precinct,  as  ascertained  by 
the  election  officers,  the  check  lists,  unused 
ballots  and  ballot  box,  to  the  city  clerk.  Aft- 
er the  election  there  was  recount  of  the  bal- 
lots  by  the  registrars  of  voters  on  ttie  license 
question,  and  the  results  of  their  count  of 
blocks  3,  5  and  6  differed  materially  from 
the  results  of  the  counts  of  those  blocks  as 
shown  by  the  tally  sheets  kept  by  the  de- 
fendant. These  blocks  and  block  9  were 
specified  by  the  district  attorney,  in  answer 
to  the  defendant's  motion  for  a  bill  of  par- 
ticulars, as  those  in  regard  to  which  the  al- 
leged false  count  and  report  were  made  by 
the  defendant  There  was  also  other  evi- 
dence tending  to  show  that  the  defendant's 
count  of  these  blocks  was  not  correct.  All 
of  the  other  election  officers  were  summoned 
by  and  testified  as  witnesses  for  the  com- 
monwealth. The  defendant  was  a  witness 
in  his  own  behalf. 

1.  The  dty  clerk  was  called  as  a  witness 
by  the  district  attorney,  and  produced  the 
tally  sheets,  12  In  number,  used  by  the  elec- 
tion officers  In  the  precinct  on  the  day  of 
election,  and  they  were  offered  in  evidence 
by  the  district  attorney,  and  admitted,  sub- 
ject to  the  defendant's  objection  and  excep- 
tion that  they  were  not  competent  to  prove 
the  charges  contained  in  the  Indictment  and 
spedflcatlons.  It  was  part  of  the  common- 
wealth's case  to  show,  if  it  could,  that  the 
count  and  report  made  by  the  defendant 
were  wrong.  In  order  to  do  that  it  was  nec- 
essary to  show  what  the  count  and  report 
made  by  the  defendant  were.  The  tally 
sheets  kept  by  him  of  the  blocks  specified 
were  the  best  evidence  of  the  count  and  re- 
port made  by  him  of  the  ballots  contained  in 
those  blocks,  and  were  plainly  competent. 
No  objection  was  made  to  the  admission  of 
the  tally  sheeto  on  the  ground  that  tb^  In- 
cluded tally  sheets  kept  by  other  officers. 
If  there  had  been,  no  doubt  such  tally  sheets 
would  have  been  excluded.  Moreover  the 
court  carefully  instructed  the  Jury  that  any 
acts  or  irregularities  In  which  the  defendant 
took  no  part  should  have  no  effect  against 
him,  and  the  Jury  must  be  presumed  to  have, 
followed  the  instruction  thus  given. 

2.  The  testimony  of  the  bystanders  Gar- 
side  and  Cram  was  plainly  admissible  on  the 
issue  whether  the  defendant  wrongly  count- 
ed and  reported  the  ballots  counted  and  re- 
ported by  him.  The  fact  that  they  were  not 
dection  officers  and  were  interested  In  the 
election  only  as  citizens  did  not  render  their 
testimony  as  to  what  they  observed  in  re- 
gard to  the  defendant's  conduct  Inadmissible, 


8.  The  testimony  of  the  regrlstrars  of  vot- 
ers In  regard  to  the  recount  was  also  plainly 
admissible  on  the  question  whether  the  bal- 
lots had  been  correctly  counted  and  reported. 
The  defendant  contends  that  the  ballots 
themselves  should  have  been  produced  for 
the  Jury  to  count  as  the  best  evidence.  It 
may  be  doubted  whether  their  production 
could  have  been  compelled.  But,  however 
that  may  be,  the  question  was  whether  the 
tally  kept  by  the  defendant  was  a  correct 
tally  or  count,  and  any  one  who  bad  counted 
the  ballots  or  who  had  followed  the  count 
or  tally  kept  by  another  could  testify  there- 
to, as  to  any  other  competent  fact  within 
his  own  observation.  While  in  a  sense  the 
ballots  themselves  were  the  best  evidence  of 
the  number  cast  pro  and  con  on  the  license 
question,  they  were  not  from  the  nature  of 
the  case  the  only  evidence.  The  number  was 
a  matter  of  computation  and  the  computa- 
tion could  be  testified  to  by  any  one  who 
made  It '  The  registrars  were  properly  al- 
lowed to  refresh  their  recollection  by  refer- 
ring to  the  sheets  used  by  them  at  the  re- 
count, and  the  jury  were  properly  allowed  to 
inspect  Uie  sheets  for  the  purpose  of  assist- 
ing them  in  passing  upon  the  credibility  of 
the  registrars.  The  Jury  were  expressly  In- 
structed that  the  sheets  thus  used  by  the 
registrars  to  refresh  their  recollection  were 
not  evidence  and  could  not  be  considered  by 
them.  The  fact  that  the  defendant  had  no 
notice  of  and  was  not  present  at  the  recount 
was  immaterial.  The  statute  contains  no 
provision  for  such  notice  in  a  case  like  the 
present  St  1907,  p.  736,  c.  660,  S  800.  Nei- 
ther was  the  fact  that  certain  requirements 
of  the  statute  were  not  observed  at  the  re- 
count material.  The  legality  or  Illegality  of 
the  recount  was  not  in  issue;  and  the  fail- 
ure to  ot>serve  the  statutory  requirements 
which  it  was  contended  were  not  observed 
was  not  shown  and  could  not  have  been 
found  to  have  affected  the  correctness  of 
the  recount. 

4.  The  defendant  asked  the  court  to  In- 
struct the  Jury  that  there  was  no  evidence 
that  he  counted  any  votes,  or  knowingly 
and  willfully  made  a  false  count  or  knowing- 
ly made  a  false  report  of  any  count  or  can- 
vass of  votes.  The  court  refused  to  do  so 
and  the  defendant  excepted.  Full  Instruc- 
tions were  given  to  which  no  objection  was 
made  except  to  the  refusal  to  give  the  above 
Instructiona  We  think  that  the  presiding 
Judge  was  right  in  refusing  to  give  the  In- 
structions requested.  It  could  not  have  been 
ruled  that  there  was  no  evidence  that  the 
defendant  counted  any  votes  or  made  a  re- 
port of  a  count  and  canvass.  He  made  marks 
on  the  tally  sheet  as  Jennings  called  off  the 
answers,  for  the  purpose  of  keeping  an  ac- 
count of  the  votes,  and  the  jury  were  war- 
ranted In  finding  that  this  constituted  a 
counting  and  canvassing  of  the  votes  by  him. 
It  was  not  necessary  that  he  should  handle 
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each  baUot  In  order  to  count  and  canvass  the 
votes.  The  connt  and  canvass  was  none  the 
lees  a  count  and  canvass  by  the  defendant 
becanse  made  by  Jennings  and  himself,  each 
assisting  the  other,  Jennings  handling  the 
ballots  and  the  defendant  keeping  the  count 
The  jury  were  also  warranted  in  finding  that 
the  tally  sheets  signed  by  Jennings  and  the 
defendant  constituted  and  were  intended  to 
constitute  reports  of  the  results  of  the  votes 
counted  and  canvassed  by  them  and  were  so 
regarded  by  those  charged  with  the  duty  of 
declaring  the  results  of  the  election.  There 
was  also  evidence  warranting  the  jury  In 
finding  that  the  defendant  willfully  and 
knovringly  made  a  false  coimt  and  canvass 
and  a  false  report  of  the  votes  counted  and 
canvassed  by  him.  There  was  testimony 
tending  to  show  that  in  blocks  3,  5  and  6 
there  was  an  error  of  42  votes — the  recount 
showing  21  less  votes  in  favor  of  license,  15 
more  against  it,  and  6  more  blanks.  The 
total  number  of  ballots  in  these  three  blocks 
was  160.  Jennings  was  a  witness  for  the 
commonwealth  and  testified  in  substance  that 
he  called  off  the  votes  correctly.  The  whole 
number  of  votes  in  the  city  on  the  license 
question  was  upwards  of  8,000.  The  majority 
for  license  on  the  original  connt  of  the  whole 
vote  was  180.  On  the  recount  this  was  re- 
duced to  93.  Of  the  87  votes  thus  shown  to 
have  been  wrongly  counted  for  license,  38,  or 
almost  one-half,  were  shown  or  could  be 
found  to  have  been  shown  to  be  In  the  three 
blocks  of  ballots  of  60  each,  counted  and  can- 
vassed by  the  defendant  This  warranted  the 
jury  In  finding  either  that  he  was  grossly  in- 
competent or  that  the  errors  were  commit- 
ted by  him  willfully  and  knowingly.  There 
was  also  evidence  tending  to  show  that  after 
he  became  aware  that  Garslde  and  Cram 
were  following  the  count,  the  defendant  kept 
the  tally  correctly.  There  was  likewise  evi- 
dence of  conversation  with  and  statements 
made  by  the  defendant  which  the  jury  may 
have  thought  more  consistent  with  guilt; 
knowledge  on  his  part  than  with  any  other 
reasonable  explanation.  The  rulings  request- 
ed by  the  defendant  could  not  therefore  have 
been  properly  given. 

5.  The  jury  retired  to  deliberate  upon  their 
verdict  about  11  o'clock.  They  were  all  tak- 
en to  dinner.  About  7  o'clock  in  the  even- 
ing the  officer  in  charge  of  them  asked  If 
they  cared  for  supper,  and  upon  being  told 
that  they  did,  made  preparations  according- 
ly. One  juryman  said  that  he  did  not  feel 
well  and  did  not  care  for  supper  and  would 
stay  and  smoke.  The  other  jurors  were  tak- 
en to  supper  by  the  officer  and  this  juryman 
was  left  In  the  jury  room,  whldi  was  locked 
and  the  key  was  left  outside  near  the  door. 
In  its  accustomed  place.  When  the  jury  re- 
turned the  juror  was  found  in  the  jury  room 
with  the  door  locked  Tte  jury  deliberated 
all  night  and  did  not  reach  a  verdict  until 


after  breakfast  about  10  o'clock  the .  next 
morning.  The  court  had  adjourned  when  the 
jury  were  taken  out  to  supper,  and  the  mat- 
ter of  leaving  the  juror  alone  in  the  jury 
room  was  not  therefore  brought  to  Its  at- 
tention at  that  time.  After  the  verdict  was 
rendered  the  defendant  filed  a  motion  for  a 
new  trial,  one  ground  of  which  was  that  the 
jury  had  been  allowed  to  separate  after  the 
case  had  been  submitted  to  them  and  before 
they  had  arrived  at  their  verdict  The  court 
overruled  the  motion  and  the  defendant  ex- 
cepted thereto.  The  decision  of  the  presiding 
judge  is  not  open  to  revision  here  unless 
there  was  as  matter  of  law  some  error  in  his 
rulings  or  findings.  Nichols  v.  Nichols,  136 
Mass.  266.  He  found  as  matter  of  fact  that 
the  officer  and  the  juror  acted  in  good  faith 
and  the  reasons  which  the  juror  gave  for 
not  wanting  to  go  to  supper  were  true;  that 
he  remained  locked  In  the  jury  room  alone 
all  the  time  the  other  jurors  were  absent  saw 
no  one  and  spoke  to  no  one ;  and  nothing  oc- 
curred during  thdr  absence  to  Infiuence  his 
mind  in  arriving  at  a  verdict.  The  judge 
also  found  that  there  was  no  talk  between 
the  other  jurors  at  the  supper  table  in  re- 
gard to  the  case,  and  that,  even  If  some  of  the 
jurors  did  talk  about  the  case  in  going  from 
and  returning  to  the  court  bouse,  what  was 
said  was  of  a  casual  and  Informal  nature 
and  could  not  reasonably  be  considered  as  a 
part  of  the  deliberations  of  the  jury ;  and  he 
found  that,  although  the  juror  might  have 
heard  and  have  been  Influenced  by  the  re- 
marks made  by  some  of  the  jurors  in  going 
to  and  returning  from  supper,  the  argument 
was  too  unsubstantial  to  justify  setting  aside 
the  verdict  and  the  facts  did  not  show  a 
reasonable  probability  that  the  rights  of  the 
defendant  itad  been  violated.  He  ruled  as 
matter  of  law  that  on  the  facts  found  by  htm, 
the  defendant  was  not  entitled  to  «  new  trial, 
and  he  refused  to  allow  the  motion  as  a  mat- 
ter of  discretion.  We  do  not  see  how  it  can 
be  said  as  matter  of  law  that  there  was  any 
error  In  his  rulings  or  findings.  The  only 
difference  betwe^i  this  case  and  Common- 
wealth V.  Gagle,  147  Mass.  576,  18  N.  B. 
417,  is  that  in  that  case  the  juror  was  per- 
mitted by  the  court  to  remain  In  the  Jury 
room  under  the  charge  of  an  officer.  But  If 
what  took  place  in  that  case  did  not  con- 
stitute as  matter  of  law  such  a  separation  as 
to  prejudice  the  rights  of  the  defendant  we 
do  not  see  how  what  took  place  here  can  be 
held  as  matter  of  law  to  have  constituted 
such  a  separation.  See,  also,  Nichols  v.  Nich- 
ols, 136  Mass.  256.  Sound  public  policy  re- 
quires that  the  safeguards  which  have  been 
established  to  Insure  verdicts  free  from  all 
improper  Infiuences  should  be  strictly  main- 
tained, but  as  was  said  In  Nichols  v.  Nichols, 
supra,  the  court  "ought  not  to  be  swift  to 
grant  a  new  trial  on  account  of  irregularities 
not  attended  with   any   Intentional  wrong; 
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and  whdLe  It  1»  made  satlsfactorny  to  appear 
that  tbe  party  complainliig  haa  not  and  conld 
not  hare  anatalned  any  Injuty  from  tbem." 
BxceptionB  overruled. 
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SKmNBB  T.  BOSTON  ft  M.  R.  B. 


(Supreme  Judicial  Court  of  MaaaachtuettBi 

Middlesex.    Jan.  S,  1909.) 

Mastkb  and  Sxbtaict  ((  286*)— iNJiram  to 

8XBVA]rr— GONTBIBUTOBT  NEOUOENCK. 

Decedent  was  employed  by  defendant  to 
carry  mails  between  the  post  office  and  defend- 
ant's trains.  While  returning  to  the  post  office 
after  having  delivered  mail  to  a  train,  be  was 
kiUed  by  cme  of  defendant's  trains  while  cross- 
ing the  railroad  track  pushing  tbe  cart  in  which 
be  carried  the  mails.  When  he  crossed  the  track 
he  vas  looking  down  and  straight  ahead.  Held, 
that  his  conduct  in  failing  to  watch  for  passing 
trains  constituted  contributory  negligence,  which 
would  bar  recovery  for  his  death. 

[Va.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  739 ;   Dec.  Dig.  |  230.*] 

XSzceptlons  from  Superior  Court,  Middle- 
•ex  County;  John  H.  Hardy,  Judge. 

Action  by  Leora  O.  Skinner  against  the 
Boston  &  Maine  Railroad.  Verdict  for  de- 
fendant, and  plaintiff  brings  exceptions.  Ex- 
ceptions overruled. 

George  S.  Llttlefleld  and  Calvin  S.  Tilden, 
tor  plaintiff.    Trull  ft  Wler,  for  defendant 

BRALirr,  J.  This  la  an  action  of  tort 
brought  by  tbe  widow  under  Rev.  Laws  1002, 
c.  106,  f  71,  to  recover  for  the  death  of  her 
husband,  an  employ^  of  the  defendant,  who 
was  struck  and  instantly  killed  by  a  locomo- 
tive as  be  was  crossing  the  tracks  at  one  of 
its  stations  In  the  performance  of  his  duties 
as  a  mall  carrier.  By  tbe  statute,  unless 
tbe  decedent  if  he  had  survived  could  have 
maintained  an  action,  tbe  plaintiff  cannot 
prevail.  Upon  recourse  to  the  evidence  it 
appears  that  he  was  employed  by  the  defend- 
ant to  carry  malls  between  the  post  office  and 
the  trains,  and  for  this  purpose  need  a  hand 
car  provided  bj  tbe  railroad,  which  he  push- 
ed before  him,  as  he  walked.  On  the  day  of 
the  accident,  after  having  delivered  the  mall 
to  tbe  Inward  botind  train,  he  waited  on  the 
platform  nntll  It  had  partly  passed  over  the 
plank  crossing,  when  be  left  the  platform 
and  started  to  pass  over  this  crossing  to  re- 
turn to  tbe  i>08t  office  for  the  mail  which 
was  to  go  on  the  outward  bound  train,  and 
while  on  the  outward  bound  track,  over  which 
he  had  nearly  passed,  the  locomotive  struck 
mm.  If  a  finding  would  have  been  warrant- 
ed that  in  the  performance  of  bis  duties  he 
was  expected  to  cross  the  tracks,  and  that 
when  killed  he  was  about  bis  work  In  the 
usual  way,  all  tbe  witnesses  who  saw  and  de- 
scribed the  accident  agreed  that,  at  the  time, 
he  walked  pushing  the  cart  In  front,  with  his 
bead  slightly  l>ent  forward,  looking  down, 
and  straight  ahead.    According  to  common 


experience,  to  walk  or  stand  on  a  railroad 
track  over  which,  as  the  decedent  Imew,  not- 
withstanding bis  brief  experience  as  an  em- 
ploye,  trains  were  very  often  passing,  in  it- 
self was  attended  with  great  danger.  But; 
even  if  intent  on  his  work,  be  may  have  fol- 
lowed passengers  who  preceded  him,  when, 
without  looking  to  see  if  a  train  was  coming; 
or  giving  any  attention  to  his  surroundings, 
he  started  across,  his  conduct  must  be  held  to 
have  been  so  careless  as  to  amount  to  con- 
tributory negligence  which  l>ars  any  recovery. 
Barstow  v.  Old  Colony  Railroad  Co.,  148 
Mass.  635, 10  N.  B.  255 ;  Cannon  v.  New  Tork, 
New  Haven  ft  Hartford  Railroad  Co.,  194 
Mas&  177,  80  N.  B.  450;  Wlnslow  v.  Boston 
ft  Maine  Railroad,  165  Mass.  209k  42  M.  fl. 
1133. 
Bxceptlons  overruled. 
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HOYT  V.  WOODBURT. 


(Supreme  Judicial  Court  of  Massachusetts 
Esses.    Jan.  4,  1909.) 

1.  NXGUOENCK  (t  44*)— Use  or  I<Aiin. 

An  owner  of  a  lot  of  land  on  a  slight  bill- 
side  and  abutting  on  a  street  descending  the  hill 
may  improve  his  real  estate  in  any  reasonable 
way,  and  he  may  maintain  on  it  -a  building  of 
several  stories,  and  maintain  on  tbe  first  floor 
two  stores,  separated  by  an  entrance  to  upper 
stories,  and  so  arrange  the  means  of  access  to 
the  three  entrances  as  to  adapt  them  to  the 
varying  grade  of  the  adjacent  sidewalk. 

rifid.  Note.— For  other  cases,  see  Negligence 
Dec.  Dig.  i  44.*J 

2.  Neolioxroe  ({  44*)— BTnLoinos. 

Owners  of  store  building  may  proceed  in 
the  eonstmction  of  the  buildings  on  the  theory 
that  customers  entering  or  leaving  stores  aro 
not  oblivious  of  the  prevailing  conditions  that 
the  floors  of  the  buildings  are  not  of  the  same 
elevation  as  the  sidewalk,  and  may  assume  the 
exercise  of  ordinary  dicomspection  of  custMn- 

era. 

[Ed.  Note.— For  other  caaas,  see  Negligenoik 
Dec.  Dig.  i  44.*] 

3.  Neolioencb  (I  44*)— Bini.DiiTos. 

An  owner  may  maintain  approaches  to  the 
stores  on  the  first  floor  of  his  building  and  to 
the  npper  floors  at  different  levela,  because  of 
the  erection  of  the  building  on  a  hillside,  of 
from  2^  to  3^  inches,  with  a  step  In  ordinary 
form  between,  and  he  is  not  liable  for  injuries 
to  a  customer  stumbling  on  acconnt  of  the  dif- 
ference in  level  of  the  approaches. 

[Ed.  Note.— For  other  cases,  see  Negligence; 
Dec  Dig.  {  44.*] 

Exceptions  from  Superior  Court,  Essex 
County;   Edward  P.  Pierce,  Jndge. 

Action  by  Mary  A.  Hoyt  against  John 
Woodbury,  trustee.  There  was  a  directed 
verdict  for  defendant,  and  plaintiff  brings 
exceptions.    Overruled. 

Starr  Parsons,  H.  Ashley  Bo  wen,  and  01 
D.  a  Moore,  for  plaintiff.  Wm.  H.  Niles  anA 
H.  R.  Mayo,  for  defendant 

RTTOQ,  J.  This  is  an  action  of  tort  to 
recover  for  injuries  sustained  by  the  plain- 


•Vor  othsr  oases  sss  Sams  topto  and  section  NUUBEH  in  Dso.  *  Am.  Digs.  U07  to  dat*.  *  B^ortsr  loaszes 
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tiff  from  a  fall  on  piemtses  of  the  defend- 
ant under  these  circumstances:  For  the  pur- 
pose of  trading  she  Tlslted  the  store  of  one 
Bauer,  who  was  a  tenant  of  the  defendant, 
In  a  four^tory  Mock;  the  first  vtory  was 
occupied  bj  two  stores,  between  which  was 
an  entrance  to  the  upper  stories.  Tbe  street 
In  front  of  tbe  block,  was  at  a  considerable 
grade,  Bauer's  store  being  opposite  tbe  lower 
portion  of  tbe  atreet  The  front  of  the  build- 
ing was  on  the  street  line,  'but  all  tbe  en- 
trances were  set  back,  that  of  Bauer's  store 
about  10  feet,  and  that  to  tbe  upper  stories 
about  9  feet  The  space  between  tbe  street 
line  (that  is,  between  tbe  line  of  the  side- 
walk adjacent  to  the  building)  and  the  en- 
trances was  paved  by  tbe  defendant  with 
alternate  squares  of  black  and  white  tlUng. 
The  space  or  passageway  to  Bauer's  en- 
trance was  substantially  lereil  with  the  side^ 
walk,  and  In  It  stood,  just  Inside  the  street 
line,  a  column  about  1  fioot  square  support- 
ing tbe  building.  Tbe  passageway  to  tbe  en- 
trance to  the  upper  stories,  was  raised  above 
tbe  sidewalk  and  tiling  leading  to  Bauer's 
store  from  2%  to  3^  Inches,  and  tbe  line 
of  B^aratlon  between  these  two  levels  of 
tUlng  continued  the  diagonal  line  made  by 
Bauer's  show  window  to  tbe  sidewalk  lina 
The  plaintiff  stumbled  over  this  riser  be- 
tween the  two  levels  of  tiling  as  she  was 
coming  out  of  tlie  atare  on  a  sunny  after- 
noon. 

Witbont  dlscusring  the  plaintUFs  due  care 
or  whether  she  had  any  greater  right  than 
Bauer,  the  tenant,  would.:  have  bad  under 
similar  clrcumstancea,  the  ruling  of  the  su- 
perior court  for  the  defendant  should  be  sup- 
ported on  the  ground  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  de- 
fendant He  Owned  a  lot  of  land  on  a 
all^t.  hillside,  and  It  abutted  upon  a  street 
which  descended  the  hill.  He  bad  a  right 
to  Improve  bis  real  estate  In  any  reasonable 
way.  He  chose  to  maintain  upon  it  a  block 
witb  two  stores  separated  by  an  entrance  to 
upper  stories.  The  problem  which  confront- 
ed blm  In  doing  this  was  eo  to  arrange  the 
means  of  access  to  these  three  entrances  as 
to  adapt  them  to  the  varying  grade  of  the 
adjacent  sidewalk.  This  could  have  been 
done  in  any  one  of  several  different  ways. 
But  It  obviously  .must  have  been  done  in 
some  way.  So  long  as  tbe  present  physical 
configuration  of  this  commonwealth  con- 
tinues to  exist  substantially  tbe  same  dIB3- 
cultles  will  confront  those  who  undertake 
to  erect  structures  for  use  of  tbe  public. 
Methods  may  changre,  and  facilities  of  access 
may  grow  better,  but  the  situation  of  build- 
ings abutting  upon  billy  streets  will  abide. 
Persons  entering  this  building  were  charged 
with  knowledge  that  they  were  not  entering 
from  a  perfectly  level  sidewalk,  and  that  gen- 
erally tbe  fioors  of  buildings  are  not  of  pre- 
cisely the  same  elevation  as  the  sidewalk. 


even  where  it  Is  level.  Onstoqiers  entering 
or  leaving  stores  cannot  be  oblivious  of  these 
almost  unlviersally  prevailing  conditions. 
Owners  of  buildings  have  a  right  to  proceed 
in  tbeir  constructions  In  view  of  this  com- 
mon'Observatifm  on  tbe  pert  of  the  pnbUe 
and  assume  In  tbe  actions  of  those,  who  may 
frequent  their  bulldUigs,  the  exercise  of  or> 
dlnary  drcnmspectlon  as  to  their  footing. 
Steps  of  greater  or  less  height  are  the  usual, 
although  not  the  only,  nkeana  of  overcoming 
such  dlfferencec)  in  level  as  existed  in  this 
case  between  the  street  and  the  entrant^ 
People  cannot  ecpect  upon  land  obviously  la 
private  ownership  next  a  street .  the  same 
condition  that  they  might  anticipate  In  a 
public  sidewalk.  In  arranging  an  approach 
to  the  store  widerat  the  street  line  and  con> 
verging  toward  the  door  and  tbe  approach 
to  the  upper  floors  at  a  conveniently  higher 
level  with  a  low  step  in  ordinary  form  be- 
tween, the  defendant  violated  no  duty  which 
be  owed  to  the  plaintiff.  Ware  v.  Evangeli- 
cal Baptist  Benevolent  &  Missionary  Society 
of  Boston,  18H  Mass.  285.  63  N.  B.  886; 
Lorenzo  y.  Wirth,  170  Mass.  606,  48  M.  SI 
1010,  40  L.  B.  A.  347. 
Exceptions  overruled. 


(200  Mass.  sn) 
HILLtiiRD  V.  TELLS  ICE  CO. 
.  (Supreme  Judida]  Court  of  Massachusetts, 

Essex.    Jan.  4»  10094 
TAXATioir  a  280*)  —  pROMKnr  Sttbjteoi  to 

TaZAXIOH-oStaTUTIS— "HlBB   OB  OOOUTY  A 
MANUrACIOBT.  StoBE,  OB  SHOP." 

A  foreign  cofpoiation  carried  on  a  retail  ice 
builness  in  a  town  where  it  had  its  office  and 
transacted  all  its  businefls.  It  sold  only  sndi 
ice  as  it  cat  and  stored.  It  owned  several  ice- 
houses on  the  shores  of  a  pond  in  another  town, 
where  it  had  a  steam  engine  used  for  cutting 
and  storlnr  iee  there.  It  transacted  no  business 
in  the  latter  town,  except  what  was  esseatial 
for  tbe  cutting  and  storing  of  ice  and  the  deliv- 
ery under  orden  frtmi  its  office.  Held,  that  the 
corporation  did  not  "hire  or  occupy  a  mannfao- 
tory,  store,  or  shop"  in  the  latter  town,  within 
Kev,  Laws  1802,  c  12,  |  23,  d.  1,  providing 
for  the  taxation  of  personal  property  in  the  mu- 
nicipality in  which  the  owner  hires  or  occupies 
manufactories,  etc ;  but  the  stsaai  engine,  fxAU 
ex,  and  Ice  stored  in  the  latter  town  were  taxa- 
ble  under  St  1903,  p.  448,  c.  437,  i  71,  provid- 
ing that  eveiy  foreign  corporation  shall  be  snt^ 
]ect  to  taxation  on  its  machinetj  and  merchan- 
dise by  the  munldpality  in  which  sncb  property 
is  situated. 

[Ed.  Note.— For  other  eases,  see  Taxation. 
Dec  Dig.  i  2S0.*J 

Appeal  from  Superior  Court  Essex  County. 

Suit  by  Henry  Hllliard  against  the  Fells 
Ice  Company.  There  was  a  decree  for  com- 
plainant, and  defendant  appeals.    AfDrmed. 

B.  Marvin  Pernald,  for  appellant  Bobert 
F.  Metcalf,  for  appellee. 

MORTON,  J.  This  Is  a  petition  brought 
by  tbe  collector  of  taxes  for  the  town  of 
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Georgetown  under  St.  1902,  p.  269,  c.  349, 
to  restrain  the  defendant,  a  foreign  corpora- 
tion organized  onder  the  laws  of  Maine,  from 
doing  business  In  this  commonwealth,  until 
a  tax,  alleged  to  have  been  duly  and  lawful- 
ly assessed  upon  it  by  the  assessors  of 
Georgetown,  shall  have  been  paid.  The  case 
was  heard  upon  agreed  facts  and  a  decree 
was  entered  In  favor  of  the  complainant  re- 
straining the  defendant  from  doing  business 
In  this  commonwealth  "until  the  tax  men- 
tioned in  the  complainant's  petition  with  all 
incidental  costs  and  charges  including  the 
costs  of  this  suit  shall  have  been  paid." 
The  defendant  appealed  from  this  decree. 

The  defendant  carries  on  the  retail  ice 
business  in  Maiden,  where  it  has  its  only 
office,  keeps  its  books,  employs  an  office  force, 
keeps  Its  wagons  and  horses,  has  its  stables 
and  transacts  all  its  business.  One  of  the 
sources  of  its  ice  supply  is  at  Georgetown, 
where,  it  owns  several  Ice  houses  on  the 
shores  of  Pentucket  Pond,  a  great  pond  in 
which  it  stores  ice  cut  on  that  pond.  The 
ice  so  cut  is  transported  to  Maiden  and  there 
used  by  the  defendant  in  its  retail  business. 
It  sells  only  such  ice  as  It  cuts  and  stores 
itself.  It  has  a  steam  engine  and  boiler  at 
its  icehouses  at  Georgetown,  which  are  only 
used  for  cutting  and  storing  ice  in  said  hous- 
es, and  has  no  other  personal  property  In 
Georgetown  except  the  ice  harvested  and 
stored  in  said  icehouses  for  Its  use  in  Mai- 
den. It  transacts  no  business  at  Georgetown 
except  what  la  essential  to  the  cutting,  stor- 
ing and  delivery  of  the  Ice  pursuant  to  or- 
ders from  the  Maiden  office.  It  Is  agreed 
that  the  ice  is  merchandise  and  constitutes 
the  defendant's  stock  in  trade.  In  1907  the 
town  of  Georgetown  assessed  the  tax  In 
auestion  upo^  the  steam  engine,  boiler  and 
the  ice  stored  in  the  icehouses  and  the  only 
question  Is  whether  the  tax  so  assessed  was 
a  valid  tax. 

St  1003,  p.  448,  c.  487,  |  71,  provides  that 
"•  •  •  every  foreign  corporation  which  Is 
subject  to  the  provisions  of  this  act  shall 
be  subject  to  taxation  upon  all  real  estate, 
machinery  and  merchandise  owned  by  it 
and  situated  in  this  commonwealth  by  the 
city  or  town  in  which  such  property  Is  sit- 
uated. The  taxes  authorized  by  the  pro- 
visicms  of  this  section  shall  be  assessed,  col- 
lected and  paid  in  accordance  with  the  pro- 
visions of  chapters  12  and  13  of  the  Revised 
Laws." 

It  is  not  contended  that  the  defendant  cor- 
poration was  not  subject  to  the  provisions 
of  St.  1908,  p.  418,  c.  437,  and  it  Is  plain  that 
it  had  machinery  and  merchandise  in  the 
town  of  Georgetown  when  the  tax  in  ques- 
tion was  assessed.  The  defendant  did  not 
hire  or  occupy  a  manufactory,  store  or  shop 
In  Georgetown,  and  therefore  did  not  come 
within  Rev.  Laws,  c.  12,  {  23,  cl.  1,  and  was 
not  taxable  there  under  that  clause  for  the 


engine,  boiler  and  loe.  HIttlnger  t.  West- 
ford,  13S  Mass.  259;  HIttlnger  v.  Boston. 
139  Mass.  17,  29  N.  E.  214;  Coffin  v.  Artesian 
Water  Co.,  193  Mass.  274,  79  N.  E.  262.  And 
the  defendant  contends  that  inasmuch  as  the 
taxes  authorized  by  section  71,  supra,  are  to 
be  "assessed,  collected  and  paid  in  accord- 
ance with  the  provisions  of  chapters  12  and 
18  of  the  Bevlsed  Laws,"  it  follows  that  this 
tax  was  not  lawfully  assessed.  But  the  ref- 
erence to  those  chapters  is  for  the  purpose 
of  providing  generally  bow  the  tax  that  is 
authorized  shall  be  assessed  and  collected. 
Except  for  such  a  reference  the  Legislature 
would  have  been  obliged  to  provide  at  length 
for  the  assessment  and  collection  of  the  tax. 
And  to  give  the  provision  any  other  con- 
struction would  nullify  the  requirement  that 
the  real  estate,  machinery  and  merchandise 
belonging  to  a  foreign  corporation  and  situat- 
ed in  this  commonwealth  shall  be  taxed  to 
it  in  the  city  or  town  where  It  is  situat- 
ed. It  is  manifest,  we  think,  that  it  was  the 
intention  of  the  Legislature  that  machinery 
and  merchandise  belonging  to  foreign  cor- 
porations should  be  subject  like  real  estate 
belonging  to  them  to  local  taxation  In  the 
dty  or  town  where  it  was  situated  and  that 
the  laws  relating  to  the  assessment  and  col- 
lection of  taxes  on  property  so  situated 
should  apply  in  these  as  in  other  cases.  This 
construction  of  the  statute  rendered  it  un- 
necessary to  refer  In  it  by  way  of  repeal  or 
otherwise  to  the  clause  relied  on  by  the  de- 
fendant. It  plainly  would  be  inapplicable. 
Decree  affirmed. 

(200  Man.  327) 
LIZOTTB  V.  DLOSKA  et  aL 
(Supreme  Jadidal  (3ouit  of  MassadiuMtts. 
BrUtol.    Jan.  4,  1909.) 

1.  Cbminal  Law  (|  302*)— Noixe  Pbosequi 
—District  Attobnet's  Powbb. 

A  district  attorney  had  absolute  power  to 
enter  a  nolle  prosequi,  without  the  approval  or 
intervention  or  the  court. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  S  680;   Dec.  Dig.  S  802.*] 

2.  Cbiminai.  Law  ({  302*)— Nolle  PBosEqun 

— FlWALITT. 

The  entry  of  a  nolle  prosequi  to  final  as 
to  the  {Articular  case. 

[Bd.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  i  697;   Dec.  Dig.  {  802.*] 

8.  Criminal  Law  ({  636*)— Nolle  PBosEQm 

—Essentials. 

A  nolle  proeeaai  does  not  require  the  pres- 
ence or  consent  of  accused. 

[E}d.    Note.— For    other   cases,   see   Criminal 
Law,  Dec.  Dig.  I  636.*] 

4.  Attobney  ANn  Client  (5  127*)  —  Settle- 
ment OF  Accounts  —  Action  Not  Pbema- 

TURK. 

Where  an  attorney  was  paid  a  sum  to  cover 
expenses  and  fees  in  a  criminal  case  under  an 

agreement  that  the  remainder  should  be  re- 
turned, the  clients  were  entitled  to  settlement 
on  the  district  attorney  agreeing  to  enter  a 
nolle  prosequi  at  a  subsequent  term. 

[EU.  Note.— For  other  cases,  see  Attorney  and 
Client  Dec,  Dig.  §  127.*] 
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BzceptionB  tnm  Snperlor  Oonrt,  Bristol 
Comity. 

Action  of  review  by  Max  U  Llaotte  against 
Leonora  DIoaka  and  otbers.  Certain  niUngs 
being  refused,  plaintiff  brings  exceptions. 
Eixceptlons  overruled. 

Alvln  G.  Weeks,  for  plaintiff.  Frank  A. 
Pease,  for  respondents. 

BUOO,  J.  This  Is  a  writ  of  revleir.  It 
was  referred  in  the  superior  court  to  an  au- 
ditor, with  the  stipulation  that  his  finding 
ot  facts  should  be  final  At  the  hearing  nit- 
on bis  report  the  fundamental  question  rais- 
ed was  wliether  the  original  action  was  pre- 
maturely brought  The  action  was  instituted 
on  April  27,  1906.  The  plalntUT  In  review,  an 
attorney  at  law,  in  January,  1906,  was  given 
by  the  defendants  in  review  $600  "to  be 
used,"  as  stated  by  him  in  his  cont^nporane- 
ous  receipt,  "in  obtaining  ball  and  paying  all 
expenses  and  fines' and  for  services  in  getting 
ball  and  to  defend  John  Farra  and  Joseph 
Ooyeski  against  cases  In  superior  court,  bal- 
ance to  be  returned  to^'  the  defmdants  in  re- 
view. He  Immediately  procured  the  bail  and 
paid  attendant  expenses,  including  an  allow- 
ance to  one  of  the  bondsmen.  In  February 
following,  Farra  pleaded  guilty  to  a  com- 
plaint for  assault  and  was  fined,  tbe  plain- 
tiff In  review  paying  the  fine.  At  the  same 
time,  and  before  any  trial  was  began,  all  the 
other  cases  were  disposed  of  by  agreement 
wlta  the  district  attorney  that  they  should 
be  "nol.  pros'd"  at  the  June  sitting  following. 
The  district  attorney  had  the  absolute  power 
to  enter  a  nolle  prosequi  upon  Ills  official  re- 
sponsibility, without  the  approval  or  inter- 
vention of  the  court  He  alone  Is  answerable 
for  the  exercise  of  his  discretion  in  this  re- 
spect It  Is  presumed  that  he  will  act  under 
sudi  a  heavy  eej^ae  of  obligation  for  enforce- 
ment of  the  law  and  sensitive  consciousness 
Of  Important  public  duty  lihat  no  wrongful 
act  will  be  committed.  Commonwealth  v. 
Wheeler,  2  Mass.  1T2 ;  Commonwealth  v. 
Tw^,  20  Pick.  356.  The  entry  of  a  nolle 
prosequi  is  final  so  far  as  the  particular  case 
Is  concerned.  It  does  not  require  the  pres- 
ence nor  the  consent  of  the  defendant.  There- 
fore the  agreement  of  the  prosecuting  officer, 
that  the  Indictments  or  complaints  should 
not  be  further  prosecuted  and  that  an  entry 
upon  the  records  of  the  court  should  be  made 
to  that  ^ect  at  an  early  sitting,  was  tanta- 
mount to  the  completion  of  the  service  which 
the  plaintiff  contracted  to  render  in  defend- 
ing Farra  and  GoyeskI  In  the  criminal  pro- 
ceedings pending  against  them.  It  is  not  to 
be  assumed  that  the  word  of  a  prosecuting 
officer  will  be  broken  respecting  Qie  disposi- 
tion of  cases,  in  Instances  where  the  whole 
matter  lies  in  his  own  band.  It  is  significant 
of  the  view  wblch  Llzotte  took  of  the  situa- 
tion, that,  after  the  district  attorney  had  said 
be  would  not  further  prosecute  the  cases,  he 


collected  $200,  whl<A  had  been  deposited  wltb 
one  of  the  tmndamen,  at  the  same  time  pay- 
ing him  for  his  services  as  such  and  giving 
a  receipt,  which  stated  that  the  cases  had 
been  disposed  of  and  there  was  no  longer  lia- 
bility as  surety.  It  Is  not  necessary  to  dis- 
cuss whether  tjie  statement  that  the  surety 
was  relieved  from  further  liability  was  tech- 
nically accurate.  It  was  practically  so  treat- 
ed by  all  parties,  Including  the  district  at- 
torney in  his  capacity  as  responsible  repre: 
sentatlve  of  the  obligee  on  the  bond.  The 
oases  had  been  disposed  of  so  far  as  the 
plaintiff  was  concerned.  In  his  account  for 
services  and  disbursements  the  plaintiff  In 
error  made  no  <diarge  after  February,  1906. 

Under  these  dtvumstances  the  finding  of 
the  auditor  that  at  the  time  of  the  bringing 
of  the  original  action  "the  purposes  for  which 
the  money  had  been  placed  In  the  hands  of 
Llzotte  had  been  accomplished  and  the  suit 
was  not  prematurely  brought"  was  fairly 
supported  by  the  facts  reported.  Tbe  rulings 
requested  in  the  superior  court  were  properly 
refused. 

Exceptions  overruled. 


(200  If  asa.  4m 
FRISOH  v.  WELLS. 
(Supreme  Judicial  Court  of  Massadinaetta. 
Essex.    Jan.  4,  1909.) 

1.  Saxes  (J  479*)— Conditiowai,  Sau:— Riif- 
KDiKS  or  SxiXEfr— Failube  to  Pat  Instaix- 

MEKTS. 

Where,  under  a  contract  of  sale,  title  was 
not  to  pass  until  the  price  had  been  fully  paid 
and  a  bill  of  sale  given,  and,  after  having  p$M  a 
part  of  the  price  by  InstallmentB,  the  bnyet 
failed  to  make  other  payments,  he  breached  the 
contract,  and  the  seller  could  either  treat  it  as 
an  agreement  for  g^ods  sold  and  delivered,  and 
sue  at  once  for  the  price,  or  in  tort  for  convex 
sion,  or  in  replevin  tor  their  specific  recovery. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  a  1418-1420;   Dec.  Dig.  S  479.»] 

2.  Sales  (J  479*>--Corditional  Sales— Ih- 
coNSisTENT  Reicedies— Necessity  fob  Elec- 
tion. 

On  breach  of  a  contract  of  conditional  sale, 
the  remedy  of  the  seller  by  action  for  the  price 
rests  apon  the  theory  that  after  breach,  at  the 
election  of  the  seller,  the  title  passed  to  tbe 
buyer,  who  received  and  retained  the  property, 
and  the  remedy  for  conversion  upon  tbe  assvunp- 
tion  that  as  the  condition  had  not  been  perform- 
ed the  title  remained  in  the  seller,  and  as  the 
remedies,  though  alternative,  are  inconsistent 
the  seller  must  elect  which  he  will  piiisue. 

[Bid.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  1419;    Dec.  Dig.  »  479.*] 

8.  BucnoR  or  Remedies  (§  9*)  —  Acts  Com- 
STiTDTiWG  Election  —  Commencement  of 
Suit  to  Enfobce  Coexisting  Inconsist- 
ent Remedy. 

It  is  not  the  judgment  which  may  be  ob- 
tained, but  the  commencement  of  an  action  to 
enforce  a  coexisting  inconsistent  remedy  in  a 
court  having  jurisdiction,  which  makes  an  elec- 
tion of  remedies  binding ;  and  hence  where,  up- 
on breach  of  a  contract  of  conditional  sale,  a 
seller  began  suit  for  tbe  balance  due,  thus  elect- 
ing to  consider  the  title  to  have  passed  to  the 
buyer,  and  had  tbe  buyer  arrested  and  his  body 
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held,  bat  dM  not  protetnte  the  suit,  and  the 
debtor  was  disehatged,  the  seller  wai  precluded 
from  Bnbaeqnently  aaing  In  replevin. 

[Eld.  Note.— For  other  cases,  see  Election  of 
Eemedies,  Dec.  Dig.  {  9.*] 

4.  ReFISTIN    (§    69*)  —  PUCADINa  —  Generai, 

Denial— IssTTES. 

In  replevin,  a  general  denial  pnts  in  issue, 
not  only  plaintiCa  right  to  possession,  but  his 
title  to  the  property. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent.  Dig.  S  273 ;  Dec  Dig.  {  60.*] 

5.  Sai^bb  (t  479*)  —  CoNDinoNAi,  Sales  — 

WaIVKB  of  TITLK  BT  SUINO  fob-  BAI.ANCE 

Dub. 

The  seller's  election,  on  breach  of  a  con- 
tract of  conditional  sale,  to  sue  for  the  balance 
due  on  the  contract,  upon  the  dieory  that  title 
had  passed  to  the  buyer,  operated  as  a  waiver 
of  his  title  to  the  goods,  so  as  to  bar  a  subse- 
<iaent  action  for  replevin. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  i  1419 ;  Dec.  Dig.  ^  479.*] 

Report  from  Superior  Court,  Essex  Comi- 
ty;  Jabez  Fox.  Judge. 

Replevin  by  Max  Friscb  against  Frank  E. 
Wells.  Oa  report  from  the  superior  court 
Judgment  for  defendant. 

F.  B.  Shaw,  for  plaintiff.    James  H.  Stak, 

William  E.  Sisk,  and  Richard  L.  Slsk,  for 
defendant 

BRA.LET,  J.  Under  the  contract,  title  to 
the  replevied  cfaatt^s  waa.  not' to  pass  to 
the  vendee,  until  the  purchase  price  had  been 
folly  paid,  and  a  bill  of  sale  given.  Bat  aft- 
er having  paid  a  part  by  InstaHments,'  his 
failure  to  make  other  payments  was  a  breach, 
which  entitled  the  vendor,  who  had  not  brokr 
en  the  contract,  either  to  treat  it  as  an  agree- 
ment for  goods  sold  and  delivered,  And  to 
sue  at  once  for  the  price,  or  in  tort  for  con- 
version, or  fat  replevin  for  their  specific  re- 
oovrary.  Bailey  v.  Hervey,  135  Mass.  172; 
Brown  T.  Magorty,  166  Mass.  209,  SO  N.  E. 
1021 ;  White  y.  Solomon,  164  Mass.  616,  518, 
42  N.  E.  104,  30  L.  R.  A.  637 ;  Smith  v.  Aid- 
rich,  180  Mass.  367,  369,  62  N.  E.  381.  If 
the  first  remedy  was  used,  it  rested  ui>on 
the  theory  that  after  breach,  at  the  election 
of  the  plaintiff,  the  title  passed  to  the  ven- 
dee, who  received  and  retained  the  property'. 
But  if  the  second  remedy  was  resorted  to, 
the  remedial  right  rested  upon  the  assump- 
tion that,  as  the  bill  of  sale  had  not  been 
given,  the  title  stUl  remained  in  the  plain- 
tiff. Brown  T.  Magorty,  156  Mass.  209,  211, 
80  N.  B.  1021.  See  Cooper  v.  Cooper,  147 
Mass.  370,  373,  17  N.  B.  892,  9  Am.  St  Rep. 
721.  These  remedial  rights,  although  alter- 
native, were  therefore  Inconsistent  and,  wh'Ie 
the  plaintiff  had  his  choice'  of  either,  he  could 
not  resort  to  them  alL  Snow  v.  Alley,  15G 
Mass.  198,  196,  80  N.  B.  691.  Nor  Is  the 
case  of  Miller  v.  Hyde,  161  Mass.  472,  37  N. 
E.  700,  25  L.  B.  A.  42,  42  Am.  St.  Rep.  424,  on 
which  the  plaintiff  relies,  in  conflict  A  ma- 
jority of  the  court  there  held  that  withont 
satisfaction,  a  Judgment  for  the  plaintiff.  In 


an  aiction  of  tort  for  conversion,  did  not  vest 
in  the  defendant  title  to  the  chattels,  and, 
as  the  rensMKIies  were  consistent  replevin  for 
the  horse  could  be  maintained  against  his 
vendee.  It  mtist  be  presumed,  from  the  rec- 
ord, that  with  knowledge  of  lila  legal  rights, 
and  being  in  possession  of  the  facta,  the 
plaintiff  chose  to  bring  salt  for  the  balance 
due,  and  to  arrest  and  hold  the  body  of  the 
debtor,  until  he  was  discharged  upon  taking 
the  oath  prescribed  by  Rev.  Laws,  c.  168,  | 
40.  The  plaintiff  failed  to  enter  the  writ  It 
is  not  however,  the  Judgment  which  may  be 
obtained,  but  the  eommencemant  of  a  salt  to 
enforce  a  coexisting  InconBlstoit  remedy  in  a 
coort  having  Jarlsdlctlon,  which  constitutes 
the  decisive  act,  and  makes  the  election  bind- 
ing. Bntler  v.  Hildrstli,  6  Mete.  48;  ConzU- 
ban  T.  Thompson.  Ill  Mass.  272;  Bail^  t. 
Hervey,  185  MatB.  172.  Tbe  answer  waa  a 
general  denial,  which  put  in  issue,  not  only 
the  plaintiff's  right  to  possession,  but  hia  ti- 
tle to  the  property.  ITArcy  v.  Stenw,  179 
Mass.  40,  41, 60  N.  B.  405.  Having  once  made 
an  irrevocable  election  the  title  was  reltn- 
qoished  or  waived,  and  the  presoit  action  is 
absolntely  barred..  Bali^  v.  Hervey,  126 
Mass.  172;  Whitney  v.  Abbott.  191  Mass.  69, 
77  N.  B.  024. 

The  ralinga  at  the  trial  were  correct,  and 
by  the  t&rma  of  the  report  Judgment  la  to  be 
entered  for  the  deCendant  with  damages  in 
the  sum  of  one  dollar,  and  for  a  return  of 
the  goods.    McNeal  v.  Leonard,  S  All«a>,  26& 

So  ordered. 


,  (MO  Hub.  337) 

LANBN  T.  HATBRHILU  O.  ft  D.  SIX 

RY.  CO. 

SAME  V.  BOSTON  &  N.  ST,  BT.  Ca 

(Supreme  Judicial  Oovitt  of  Maasscbnsetta, 

Essex.    Jan.  4,  1909.) 

Mastbb  and  Sebvaut  ($  234*>— iNfUBiBS  n> 
SbBVAITT  —  ConTBIBUTOBT    NxouaBRCB  — 
'  .>— KnowLEDGK  OF  Danoeb.     . 

Plaintiff,  a  street  railroad  motorman,  was 
Injured  by  a  derailment  of  his  car,  claimed  to 
have  been  caused  by  a  defective  rail  joint 
Plaintiff  at  the  time  was-  running  at  usual 
speed,  in  violation  of  a  rule  requiring  motormen 
to  slow  up  at  that  point  thongh  he  had  known 
for  more  than  a  month  that  there  waa  a  sunk* 
en  joint  there  whioh  was  liable  to  cause  derail- 
ment. Beld,  that  plaintiff  was  negligent  pre- 
cluding a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fl  884-68G,  706-709;  Dec 
Dig.  S  234.*] 

Report  from  Superior  Court  Essex  Coun- 
ty;  Edgar  J.  Sherman,  Judge. 

Actions  by  Stephen  A.  Lanen  against  the 
Haverhill,  Georgetown  &  Danvers  Street 
Railway  Company  and  against  the  Boston 
&  Northern  Street  Railway  Company.  Ver- 
dict for  defendant  in  each  case,  and  the 
case  was  reported  to  the  Supreme  Judicial 
Court.    Judgment  on  verdicts. 
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Peten  ft  Cole^  for  plainUS.  J.  P.  Bwem^jr 
and  h.  8.  Oca,  tor  dtfendant*. 

KNOWIiTON,  G.  J.  Tbe  plaintiff  waa  a 
motorman  running  a  car,  owned  by-  the  de- 
fendant In  the  first  case,  orer  a  track  owned 
and  to  be  kept  In  repair  by  the  defendant 
In  the  second  case.  The  car  which  be  was 
running  left  tbe  track  Just  before  It  reached 
a  bridge,  covered  with  plank,  orer  the  Bos- 
too  tt  Maine  Railroad  In  Bradford  in  the 
city  of  Harerblll,  which  la  immediately 
•OQtberly  of  the  bridge  over  the  Merrimac 
river  between  Bradford  and  HarerhUL  Tbe 
planking  on  the  bridge  over  tbe  Boston  & 
Maine  tracks  was  30  feet  long.  The  space 
between  that  planking  and  tbe  bridge  over 
the  Merrimac  river  was  covered  with  stone 
paving,  and  its  toigth  was  about  20  feet 
The  rails  in  the  stone  pavement  of  the  street 
■ontfaerly  of  tbe  railroad  bridge  were  tbe 
ordinary  girder  rails,  and  those  tbrongb  tbe 
planking  of  the  bridge  were  T  rail&  Tbe 
junction  of  the  easterly  T  rail  with  the  gird- 
er rail  was  about  B  feet  southerly  of  tbe 
planking  of  tbe  bridge  orer  the  railroad,  and 
tbe  junction  of  the  westerly  T  rail  with  the 
girder  rail  was  about  20  feet  southerly  Qt 
the  planking.  At  tbe  Joint  of  these  easterly 
rails  a  amaU  piece  was  broken  off  from  the 
flange  at  the  base  of  the  girder,  rail  on  the 
Inner  side,  but,  aa  thla  was  not  what  kept 
the  wbeels  on  the  track,  there  is  nothing  to 
show  that  it  was  a  cause  of  tbe  accideot 
At  tbe  junction  of  these  two  rails  of  dlffer- 
mt  kinds  there  waa  a  loooe  or  low  joint 
which  Is  supposed  to  have  been  the  cause 
of  tlie  cars  leaving  the  track,  but  there  was 
testimony  that  there  was  more  than  one 
■ucb  joint  wittiln  a  short  distance,  and  it 
was  not  certain  upon  the  evidence  which  of 
tbe  joints  caused  tbe  accident  The  evi- 
dence tended  to  riiow  that  It  waa  one  of  tbe 
two  above  mentioned. 

The  plaintiff  testifled  that  he  had  been  a 
motorman  running  cars  for  tbe  first  defend- 
ant over  tbla  track  all  tbe  time  but  about 
four  months  for  between  five  and  six  years; 
that  be  passed  over  these  tracks  many  times 
every  day;  '  tbat  be  bad  often  noticed  tbe 
joints  between  these  two  kinds  of  rails  at 
that  point  and  that  be  notion  that  there 
was  a  low  joint  in  tbe  block  paving  over  the 
abutment;  at  one  time  he  said  It  was  what 
might  be  called  a  sunken  joint  very  slightly 
sunken,  *iiot  more  than  an  inch-rrless  tban 
an  Inch;"  afterward  he  said  it  might  be  2 
Incbea,  he  added,  "Well.  I  should  say  it  was 
two  inches,  anyway,"  He  said  be  had,  seen 
thfe  sunken  joint  at  least  a  month  before  the 
accident  bat  had  made  no  report  of  it  to 
anybody;  that  be  knew  it  was  the  duty  of 
the  motorman  to  pass  over  such  joints  slow- 
ly and  with  care,  for  the  reason  that  there 
is  always  danger  of  going  off  the  rail ;  that 
he  knew  before  tha  accident  that  a  sunken 
joint  of  2  inches  might  send  a  car  off  thei 


track;  that  he  co«ld  not  remember  anything 
that  happened  that  day  after  he  left  the 
turnout  before  the  accident  and  that  be 
did  not  know  at  what  rate  of  speed  be  was 
going  just  before,  nor  at  what  rate  he  was 
going  when  the  car  left  the  track.  The  turn- 
out was  about  460  feet  southeily  of  the 
bridge.  Tbe  grade  of  the  street  running 
southerly  from  the  Haverhill  bridge  fdl 
about  51/to  feet  in  161  feet  and  then  began 
to  rise  until,  at  the  turnout  it  was  nearly 
level  with  tbe  bridge.  There  was  other  tes- 
timony tending  to  show  tbe  danger  of  run- 
ning rapidly  over  such  a  sunken  joint  He 
also  testified .  that  there  was  a  rule  of  tbe 
road  that  a  motorman  should  slow  up  after 
leaving  tbe  turnout  and  go  on  the  Haver- 
hill bridge  at  a  slow  rate  of  speed.  Several 
witnesses  testified  aa  to  tbe  rate  at  which 
the  car  was  going  at  the  time  of  the  acci- 
dent and  no  one  said  that  it  was  slowed  up 
after  leaving  the  turnout  but  all  agreed  ttiat 
It  was  going  at  the  usual  rate. 

Upon  tbe  uncontradicted  testimony  we  are 
of  opinion  that  there  was  no  evidence  that 
tbe  plaintiff  was  in  the  exercise  of 'due  care. 
He  was  not  only  running  bi  vlolatlop  of  the 
rule  of  the  road  in  failing  to  alow  up  at  this 
point  as  be  was  about  to.  pass  over  the 
bridge,  but  be  was  doing  this  when  he  had 
known  for  more  than  a  month,  from  his  ex- 
perience in  tmssing  over  this  places  that 
Oien  was  a  sunken  joint  at  that  point,  wbldi 
was  liable  to  cause  a  car  to  leave  tbe  track 
and  run  against  tbe  bridge,  as  tbls  car  did. 
Tbe  jury  would  not  have  been  warranted  in 
finding  that  tbe  platatiff,  witb  such  knowl- 
edge as  he  had,  waA  In  the  exercise  of  rea- 
sionable  care,  when, -In  vl<datien  of  tbe  de- 
fendant's rule,  he  ran  his  car  at  its  usuat 
rate  of  speed  over  this  sunken  Joint,  in  dose 
proximity  to  the  bridge. 

Judgment  on  tbe  verdlcta 


(XM  IbM.  it41 
UNION  TRUST   OO.  r.   HABSBLTINIB. 
(Supreme  Judicial  Court  of  Massachnsetts. 
Salfolk.     Jan.  0,  1909.) 

1.  PuinoiS     (I    53*)  —  FOBKCtOSTJB*    UKDKB 
POWEB  OF  S&UB-i-RXOHT  OF.  PXJH>IUS. 

The  pledgee  of  a  mortgage  bai  a  right  to 

foreclose  it,  even  tbouph  the  contract  of  pledge 

only  authorizes  the  pledgee  to  aell  the  mortgage. 

[Ed.    Note.— For    other    cases,    see    fledgeik 

cent.  Dig.  {  129;  Dee  Dfe.  J  68.*] 

2.  PucDon  (I  SS*)— PUDOK  OF  NoTB-Ooi.- 
ucnoN  BT  Plsdokc 

'       The  pledgee  of  a  note  may  collect  it  when 
It  becomes  due. 

[Ed.    Note.— For  iother   cases,    see    Pledges. 
Cent.  Dig.  {  129 ;   Deo.  Dig.  {  68.*] 
8.  CoBPOBATiONB     ((     123*)  —  Tbarbfeb    or 

Shabzs  —  DiviDEKoa  —  Coujcciion     sr 

PLEDaEK. 

The  dividend '  on  ^corporate  stock  may  be 
«niect*d  by  a  pledgee  of  the  stock. 

[Ed.  Note.— For'  other  cases,  see  Corporadons, 
Cent  EKg.  {  SCO;  Dec.  Dig.  {  123;*  PledgM, 
Cent  Dig.  {  12d.] 


•Par  otlier  casM  m*  sama  UipU  and  awstiOB  NUMBER  la  Dte.  *  Am.  Olgi.  U07  to  data,  *  Beportar  IndazM 


Digitized  by 


v^oogle 


778 


86  N0HTHBA8TBRN  BBFORTBB. 


(Uaas. 


4.  PLBDOBS    (I   68*)— FOMWLOSTJiB— Sau  — 
RiOHTB  or  PlTBOHASEB. 

A  pledgee  of  a  mortgage  under  a  contract 
fiTine  him  full  power  to  sell  the  mortgage  "at 
any  bitters'  board  or  any  public  or  private 
■ale,"  and  to  be  the  purchaser  at  such  sale, 
may  purchase  at  a  foreclosure  sale  under  a 
power  in  the  mortgage ;  but  he  takes  such  title 
<L9  trustee  for  the  pledgor,  and  holds  it  subject 
to  redemption  by  payment  of  tbe  debt  for  which 
it  was  pledged,  although  under  a  contract  of 
pledge  expressly  authorizing  him,  not  only  to 
foreclose  the  mortgage,  but  to  purchase  at  the 
foreclosure  sale,  he  would  have  the  right  to  pur- 
chase for  himself  at  a  foreclosure  sale. 

[EM.  Note.— For  other  cases,  see  Fledges,  Dec. 
Dig.  I  58.»1 

Bzceptiona  from  Superior  Court,  Suffolk 
CJounty;   John  C.  Crosby,  Judge. 

Action  by  tbe  Union  Trust  Company  against 
John  Hasseltlne.  Verdict  for  plaintiff,  and 
defendant  takes  exceptions.  Bxc^tlons  sus- 
tained. 

WUlard  Holland  and  Clarence  A.  Warren, 
for  plaintiff.  CAarence  F.  Bldredge,  for  de- 
fendant 


KNOWLTON,  O.  J.  The  defendant  pledg- 
ed to  tbe  plaintiff  three  mortgages,  as  cd' 
lateral  secnrlty  for  the  payment  of  his  prom- 
issory nota  Tbe  contract  of  pledge  gaye  the 
plaintiff  "fall  power  and  authority  to  sell 
and  assign  and  deliver  tbe  wta(de  of  said 
property  or  any  part  thereof,  or  any  substi- 
tute therefor,  or  any  addition  thereto,  at 
any  brokers'  board  or  any  public  or  private 
sale,  at  the  option  of  said  trust  company 
or  its  president  or  treasurer,  or  its  or  tbelr 
or  either  of  tbelr  assignsi  and  with  the  right 
to  be  tbe  purchasers  themselres  at  sucb  brok- 
er's board  or  public  or  private  sale,  on  tbe 
nonperformance,  of  tbls  promise,  •  •  •' 
without  advertisement  or  notice,"  etc.  The 
questions  before  us  arise  on  tbe  action  of 
tbe  plaintiff  upon  one  of  these  mortgages. 
Tbls  mortgage  the  plaintiff  foreclosed,  by  a 
gale  under  a  power  in  the  mortgage,  for  a 
breach  of  the  condition  thereof.  It  Is  agreed 
that  this  sala  was  made  In  good  faltb,  and 
In  accordance  with  the  terms  of  tbe  power. 
Tbe  plaintiff,  through  a  third  person,  be- 
came the  purchaser  at  the  sale,  and  took 
from  him  a  transfer  of  tbe  property,  which 
we  assume  was  done  under  tbe  authority  of 
tbe  power.  The  defendant  was  sued  In  this 
action  for  a  balance  due  upon  bis  d^t  to 
tbe  plaintiff,  and  he  offered  to  prove  that 
the  plaintiff  acted  In  bad  faith  in  disposing 
of  the  property  acquired  under  the  fore- 
closure, and  sold  It  for  much  less  than  It 
was  worth.  He  claimed  an  allowance  iqpon 
the  note  for  its  value. 

Tbe  first  question  is  whether  the  plaintiff 
could  make  a  valid  foreclosure  of  the  mort- 
gage imder  the  power  of  sale  contained  there- 
in. It  was  an  assignee  of  the  mortgage  and 
was  within  the  terms  of  tbe  power  given  by 
the  mortgagor.    As  tbe  holder  of  the  mort- 


gage title  it  had  the  right  to  foreclose,  un- 
less restrained  by  the  terms  of  Its  contract 
with  tbe  defendant  as  pledgor.  The  con- 
tract was  silent  on  this  point  Tbe  broad 
power  to  8^  the  pledged  property  did  not 
in  itself  give  a  right  to  foreclose  the  mort- 
gage. But  tbe  pledgee  of  property  has  tbe 
control  of  it  for  the  time  being,  and  he  rep- 
resents not  only  bis  own  Interest  but  that  of 
the  pledgor,  in  taking  any  proper  action  for 
the  preservation  of  it  and  the  collection  and 
care  of  its  proceeds.  If  the  pledged  prop- 
erty is  a  promissory  note  or  other  evidence 
of  debt  he  may  collect  it  when  it  becomes 
due.  If  it  is  stock  in  a  corporation  he  may 
collect  the  dividends.  It  it  is  a  mortgage 
npon  land  and  regularly  assigned  to  him, 
he  may  foreclose  tbe  mortgage  for  a  breach 
of  the  condlti<m.  If  he  deems  such'  action 
beet  for  the  interests  of  himself  and  tbe 
Pledgor.  22  Am.  ft  Bug.  Ekic.  of  Law  (2d 
Bd.)  896^  896,  and  cases  dted.  The  right  of 
a  pledgee  to  foreclose  a  mortgage  is  recog- 
nized In  this  commonwealth,  although  most 
of  the  cases  show  a  foreclosure  by  an  entry 
and  possession,  rather  than  by  sale.  Brown 
V.  Tyler,  8  Gray,  135,  68  Am.  Dec.  238; 
Stevens  v.  Dedham  Institution  for  Savings, 
.129  Mass.  647-649;  Montague  v.  Boston  ft 
Albany  Railroad  Company,  124  Mass.  242- 
246.  The  language  in  the  case  of  Lord  ▼. 
Hartford,  176  Mass.  320,  66  N.  B.  608,  in 
whl<di  it  was  held  that  a  pledgee  "is  pre- 
cluded from  buying  the  property  pledged  at 
a  foreclosure  sale,  on  tbe  ground  that  his 
duty  to  the  pledgor  Is  inconsistent  with  his 
Interest  as  a  purchaser,"  was  used  of  a  pur- 
chase in  reference  to  the  right  acquired  un- 
der it  as  against  the  {dedgor.  He  cannot 
take  the  title  by  virtue  of  the  purchase  at 
the  auction  sale  and  bold  it  absolutdy,  as 
against  the  pledgor.  If  be  buys,  be  takes  the 
title  as  a  trustee  for  the  pledgor,  and  holds 
it  subject  to  redemption  by  talm  on  the  pay- 
ment of  the  debt  for  which  It  was  pledged. 
It  was  not  intended  to  intimate  that  his 
right  to  foreclose,  under  the  power,  by  vir- 
tue of  bis  title  as  holder  of  the  mortgage,, 
does  not  enable  him  to  buy  It  at  the  auction 
sale  to  prevent  the  sacrifice  of  the  proper^, 
if  the  power  in  the  mortgage  gives  such  a 
right  If  he  does  this,  as  was  held  of  a 
similar  foreclosure  by  possession  in  each  of 
tbe  cases  above  dted,  he  holds  as  a  trustee 
for  the  pledgor,  as  well  as  for  his  own  se- 
curity. It  was  decided  otherwise  upon  the 
facts  In  Jennings  v.  Wyzanski,  188  Mass. 
286-289,  74  N.  B.  347,  because,  by  tbe  terms 
of  tite  pledge,  he  was  expressly  authorized, 
not  only  to  foreclose  the  mortgage  but  to 
purchase  at  the  foredosure  sale.  This  as 
between  tbe  pledgor  and  pledgee,  was  held 
to  give  the  pledgee  a  right  to  buy  for  himself 
at  the  sale. 

It  follows   tliat  the   plaintiff,    after   the 
foreclosure,  held  the  real  estate  in  trust  for 
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the  defendant,  and  It  bad  no  right  to  sell  it 
without  regard  to  his  interests.  The  terms 
of  tlie  contract  of  pledge  gave  it  no  right  to 
make  such  a  sale  as  that  which  the  defend- 
ant offered  to  prove.  The  third  instmction 
requested  shoold  have  been  given 
Exceptions  sustained. 


(20O  Uass.  m) 
WELSH  T.  MII/TON  WATER  CO.  (two 
cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  5,  1909.) 

1.  Appeal  and  Ebror  (5  977*)— Review— Dis- 
OBETION  OP  CouBT— New  TBIAI/— Statutobt 
Pkovisioks. 

While  the  court,  in  granting  a  new  trial 
after  verdict,  must  confine  ilSelf  to  the  grounds 
-stated  in  a  written  motion  therefor,  under  Rev. 
Laws  1902,  c.  173,  §  112,  providing  that  the 
court  may,  before  judgment,  set  aside  a  verdict 
in  a  civil  action  and  order  a  new  trial  for  any 
caose  for  which  a  new  trial  may  be  granted 
Dpon  motion,  stating  the  reasons  relied  on. 
Whether  a  new  trial  shall  be  granted  lies  in  the 
judicial  discretion  of  the  court,  which  is  not 
reviewable. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3860,  3862;  Dec.  Dig.  { 
9T7.»] 

2.  New  Tbiai  (J  ie3»)— StrrFiciENOY  of  Ob- 

DKB. 

It  is  the  order  setting  aside  a  verdict,  based 
on  grounds  stated  in  a  motion  for  a  new  trial, 
whidi  vacates  the  verdict,  and  not  the  reasons 
of  decision,  whether  stated  orally  or  reduced  to 
writing ;  and  where  the  motion  alleged  that  the 
verdict  was  against  the  weight  of  evidence,  and 
in  the  memorandum  the  order  was  distinctly  put 
upon  that  ground,  it  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  f  330;    Dec.  Dig.  |  163.*] 

3.  New  Tbial  ((  163*)- Sotticienot  of  Ob- 
deb. 

An  Older  which  set  aside  a  verdict  on  the 
ground,  alleged  in  a  motion  for  a  new  trial,  that 
the  verdict  was  against  the  weight  of  evidence, 
was  not  objectionable  as  going  Myond  the  scope 
of  the  ground  alleged,  because  it  also  set  aside 
certain  findings  of  the  jurv,  since,  when  the  gen- 
eral verdict  fell,  the  findings  fell  with  it,  irre- 
spective of  the  order  setting  them  aside. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  330 ;    Dec  Dig.  f  168.*] 

Ebccepttons  from  Superior  Conrt,  Suffolk 
County;  Daniel  W.  Bond,  Judge. 

Actions  by  Louisa  B.  Welsh  and  by  James 
Welsh  against  the  Milton  Water  Company, 
lliere  were  verdicts  for  plaintiffs,  which 
were  set  aside,  and  plaintiffs  excepted  to  the 
order.    Exceptions  overruled. 

James  E.  Cotter  and  Joseph  P.  Fagan,  for 
plaintiffs.  Felix  Rackemann  and  Ralph  W. 
Dunbar,  for  defendant 

BRALEY,  J.  It  is  provided  by  Rev.  Laws, 
c.  173,  f  112,  that  "the  court  may  at  any 
time  before  Judgment  set  aside  the  verdict 
in  a  dvU  action,  and  order  a  new  trial  for 
any  cause  for  which  a  new  trial  may  by  law 
be  granted,  but  a  verdict  shall  not  be  set 


aside,  exc^t  upon  a  motion  In  writing  by  a 
party  to  the  case,  stating  the  reasons  relied 
upon  for  its  support  •  •  • "  But  while 
the  decision  of  the  court  must  be  confined  to 
the  reasons  stated,  whether  a  new  trial  shall 
be  granted  is  wholly  discretionary,  and  to 
the  exercise  of  his  Judicial  discretion  by  the 
trial  Judge  no  exception  lies  to  this  court. 
Pierson  v.  Boston  Elevated  Railway  Co.,  191 
Mass.  223,  230,  77  N.  K  769 ;  Reeve  v.  Den- 
nett, 137  Mass.  315,  318;  Bbannahan  r.  Bos- 
ton &  Northern  Street  Railway  Co.,  193 
Mass.  412,  79  N.  E.  751,  and  cases  cited. 

The  defendant's  motion,  among  other  rea- 
sons, alleged  that  the  verdict  was  against 
the  evidence,  and  the  weight  of  the  evidence, 
and  in  the  memorandum  the  order  was  dis- 
tinctly put  upon  this  ground.  It  is  the  order 
setting  the  verdict  aside,  based  upon  the 
grounds  stated  in  the  motion,  which  vacates 
the  verdict,  not  the  reasons  of  decision, 
whether  stated  orally  or  reduced  to  writing 
and  filed  in  the  case.  Boyd,  Pet'r,  199  Mass. 
262,  85  N.  E.  464.  The  plaintiffs'  however, 
while  recognizing  thls^  strongly  urge  that  the 
scope  of  the  order  went  further,  because  cer- 
tain specific  findings  made  In  their  favor  by 
the  Jury,  on  questions  submitted  to  them  in- 
volving Imjwrtant  issues,  are  also  specifical- 
ly set  aside.  But  the  contention  is  not  well 
founded,  for  if  no  such  reference  had  been 
made  or  order  entered,  when  the  general 
verdict  in  their  support  fell,  and  tlie  whole 
case  had  been  reopened  for  a  new  trial,  these 
findings  fell  with  it  Hawks  v.  Truesdell,  99 
Mass.  557;  Monies  v.  Lynn,  119  Mass.  273; 
Hart  V.  Brierly,  189  Mass.  698,  604,  76  N.  B. 
286;   McCrum  v.  Corby,  16  Kan.  112,  117. 

Exceptlcms  overruled. 


(100  Mass.  »S) 
DAVIDSON  V.  STEWART  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1909.) 

1.  Mechanics'  Liens  (S  182*)— Effect— Ex- 
tent OF  Land  Affected. 

Where  labor  and  materials  were  expended 
on  a  building  under  a  contnct  a  lien  was  ac- 
quired on  the  whole  lot,  though  it  was  But»e- 
quently  divided. 

[Ed.  Note.— For  other  cases,   see  Mechanics' 
Liens,  Cent  Dig.  <  310;    Dec  Dig.  §  182.*] 

2.  MoBTOAOES  (f  151*)— Pbioritt  —  Mechan- 
ics' Liens. 

A  mechanic's  lien  for  labor  and  materials 
expended  on  a  building  was  subject  to  a  prior 
mortgage  thereon. 

other  cases,  see  Mortgages 

Cent.  Dig-.H  307-329^^.  Dec.  Pjg.i  151;*   Me 


[Ed.   Note.— For  other  cases,  see  Mortgages, 
_       J _       _.     ^  ^    p. 

chanics'  Liens,  Cent  Dig.  {( 

3.  Mechanics'  Liens  (J  190*)— Pbopkhtt  Af- 

FECTED. 

Though  a  mechanic's  lien  was  subject  to  a 
prior  mortgage  on  the  land,  upon  the  release  of 
a  part  of  the  land  from  the  mortgage,  the  lien 
was  left  in  full  force  on  such  part 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec  Dig.  |  190.*] 


*For  other  cues  tea  lame  topic  and  ■ectlon  NUMBER  In  Dee.  A  Am.  Dlgt.  IMff  to  date,  ft  Reporter  IndexM 
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i.  MwsBAimae  I^xm  9  78*)— Bioht  to  Lmr 

— PAYittNT  BT  Nora. 

That  the  contract  nnder  which  labor  and 
materials  were  fnmiahed  proyided  for  payment 
in  part  by  notes  did  not  deprive  the  contractor 
of  bia  rJEDt  to  a  meduuiie's  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
laens,  Cent  Dig.  {{  07,  08 ;   Dec  Dig.  {  73.*] 

6.  Patimnt  (S  17*)— Nora  of  Dkbto»— Nok- 

PATicENT  or  Note. 

Where  three  notes  were  given  to  a  contract- 
or for  work  and  labor  performed,  which  were 
entered  on  his  books,  but  one  of  them  was  not 
paid,  and  was  taken  up  by  the  contractor,  who 
returned  it  to  the  owner  and  changed  the  entry 
on  liis  books  to  show  two  notes  paid,  the  unpaid 
note  returned  was  not  aooepted  by  him  in  abso- 
lute payment 

[Eld.  Note.-~For  other  cases,  see  Payment, 
Cent  Dig.  St  70-77;   Dec.  Dig.  1 17.*] 

BKcepttaoB  from  Superior  Oonrt,  Bnlfolk 
County;   Jobn  A.  Aiken,  Judge. 

Meduuiie's  lien  proceedings  bj  John  S. 
DavldBon  against  Joseph  L  Stewart  and 
oOiers.  Findings  establishing  the  lien,  and 
petitioner  excepts.    Exceptions  oTemiled. 

During  the  progress  of  work  under  a  build- 
ing contract,  the  owner  gave  the  contractor 
three  notes,  which  he  entered  on  his  boolts; 
but  one  of  them  was  not  paid,  and  the  con- 
tractor took  it  up  and  surrendered  It  to  the 
owner,  and  changed  the  entry  on  his  books 
to  show  only  two  notes  received, 

John  B.  Crowley,  for  petitioner.  Wm.  B. 
Blgelow,  for  req^indents. 

KNOWI/rON,  a  J.  This  is  a  petition  to 
enforce  a  mechanic's  lien  for  labor  and  ma- 
terials upon  a  lot  of  land  and  five  houses 
thereon,  in  the  erection  of  which  houses  the 
labor  and  materials  were  furnXabed.  When 
the  contract  was  made  there  was  a  duly  re- 
corded mortgage  on  the  land.  Afterwards, 
while  the  work  was  going  on,  the  lot'  was 
divided  into  fonr  smaller  lots.  At  a  later 
date  three  of  the  lots,  were  released  from 
the  mortgage,  and  still  later  the  mortgage 
on  the  other  lot  was  foreclosed  by  a  sale,  the 
proceeds  of  which  were  no  more  than  enough 
to  satisfy  the  mortgage.  The  respondents 
contend  that .  the  lien  cannot  be  enforced 
against  the  three  remaining  lots,  I)ecause  of 
the  releases  and  the  foreclosure. 

By  virtue  at  the  contract  and  the  work 
done  under  It  a  lien  was  acquired  upon  the 
whole  lot,  which  was  divided  subsequently. 
Bat  this  land  was  subject  to  the  rights  of 
the  mortgagee.  The  petition  is  to  enforce 
the  lien  upon  the  whole  large  lot,  which  In- 
cludes the  four  smaller  lots.  Except  as 
against  the  title  held  under  the  mortgage, 
the  lien  is  estabUsbed.  The  release  of  three 
of  the  lots  from  the  mortgage  leaves  the 
lien  with  full  effect  upon  them,  while  the 
foreclosure  of  the  mortgage  on  the  other  lot 
leaves  nothing  remaining  in  that  upon  which 
the  lien  can  continue  in  force.  The  Judge 
rightly  refused  the  ruling  requested  and  ee»- 


tabllsbed  ttte  lien.  It  can  be  eitforeed  and 
given  effect  only  upon  so  much  of  the  origi- 
nal lot  as  has  not  been  taken  out  from  under 
the  lien  by  the  foreclosure  of  the  mortgage. 

nie  provisions  of  the  contract  In  relation 
to  payment  in  part  by  notes  did  not  deprive 
the  petitioner  of  his  right  to  a  lien. .  Pay- 
ment has  not  been  made,  except  of  the 
amount  credited  The  Judge  decided  rightly 
that  the  note  afterwards  returned  was  not 
accepted  as  an  absolute  payment. 

Exceptions  overruled. 


QOO  Uaai.  SST 

BABBIGAN  v.  DODGE. 

(Supreme  Judicial  Conrt  of  Massadmsettn 
Essex.    Jan.  5,  1909.) 

1.  SPKcmo  PEBroBKANoc  (I  114*)  — Bnx— 
AuJcoATioir  or  Owkebship. 

In  an  action  to  oompel  the  specific  perform- 
ance of  a  contract  to  transfer  real  estate,  the 
bill  Is  not  demurrable  for  failure  to  allege  that 
defendant  was  the  owner  of  the  property,  as  in- 
ability to  perform  the  contract  is  a  matter  ot 
d^ense. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  809;   Dec.  Dig.  S  114.*] 

2.  FbAUDS,  SrATUTK  OF  (§  110*)- S  UFFICLBHCT 
OF  WSITINO — DESCBIFTIOn  OF  I/AITDS. 

A  receipt  for  money  paid  "on  acconnt  of 
sale  of  the  three  houses  belonging  to  the  Fran- 
ces Dodge  estate  in  Danvers,"  signed  by  the 
agents  of  defendant,  and  another  receipt  signed 
by  defeniiant  for  money  received  on  accoimt  "of 
sale  of  the  three  houses  and  land  that  rightfully 
belongs  thereto,  in  Danvers,  belonging  to  ue 
Dodge  estate,"  are  sufficient  memoranda  under 
the  statute  of  frauds,  if  the  three  houses  and  the 
land  was  the  only  real  estate  owned  by  the 
Frances  Dodge  estate  in  Danvers ;  bat,  it  it  s]^ 
peer  that  such  estate  owned  mora  than  three 
houses  in  Danven,  then  the  description  contain, 
ed  is  not  sufficient  to  satisfy  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  H  225-236;    Dec.  Dig.  | 

8.  Fbavds,  Statuic  of  (1 168*)— BviDEHcnB  to 
Aid  Mrkobanduii. 

Where  a  memorandum  of  sale  described  the 
property  as  "the  three  houses  belonging  to  the 
Frances  Dodge  estate  in  Danvers,"  evidenoe  to 
show  whether  that  estate  owned  more  than  three 
houses  in  that  place  is  admissible  for  the  par. 

§08e  of  interpreting  and  applying  the  memoran- 
um. 

[Ed.  Note.— For  otber  eases,  see  Frauds.  Stat- 
nte  of.  Cent  Dig.  |  876 ;   Dec.  Dig.  {  15&*] 

4.  Sfxcifio  Pekkobuancb  (§  114*)— Plbadiko 
— CoNTBAoi— Beal  FaoFEBTT— Statute  or 
Fbauds. 

A  bill  for  the  specific  performance  of  a  con- 
tract to  convey  real  property  set  out  a  memo- 
randum of  the  sale,  describing  the  property  as 
"ihe  three  liooses  belonsing  to  the  Frances 
Dodge  estate  in  Danvers,"  and  another  memo- 
randum describing  the  property  as  "the  three 
bouses  and  land  that  nghtfully  belongs  there- 
to, in  Danvers,  belonging  to  the  Dodge  estate." 
Held,  that  the  bill  must  set  out  In  substance 
that  the  three  houses  referred  to  in  the  memo- 
randa were  the  only  ones  owned  by  defendant 
In  the  town,  as  otherwise  it  wonld  be  demurra- 
ble. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I  S61 :   Dec.  Dig.  i  114.*] 


•For  otiisr  esses  see  same  topic  aad  section  NVHBBR  in  Deo.  ft  Am.  01^.  1MR  to  data,  *  Beportsr  lodegcss 
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Appeal  from  8np«1<w  Oomrt,  Essex  Ooon- 
*j;  John  OL  CnBbj,  Judge. 

Actkm  by  WlUlam  Harrigan  against  Eben 
Dodge.  From  a  decree  sustaining  a  demurrer 
to  the  bill,  and  dismissing  It,  plaintiff  ap- 
peals.   Affirmed. 

Daniel  R.  Orowley,  tor  appellant  F.  !<. 
Brans  and  J.  F.  Qulnn,  for  appellee 

BUGO,  J.  This  Is  a  bill  in  equity  brongbt 
to  compd  the  defendant  to  convey  a  certain 
tract  of  land  in  Dangers.  It  alleges  that  tlie 
plaintiff  entered  Into  a  contract  with  the  de- 
fendant, through  his  agents,  Allen  &  Teb- 
bets,  to  buy  certain  land  described  at  length 
In  the  bill,  and  that  a  memorandum  thereof 
In  writing  was  signed  as  follows :  "Reoeired 
flmn  one  William  Harrigan  one  hundred  dol- 
lars on  account  of  sale  of  the  tbree  houses 
belonging  to  the  Frances  Dodge  estate  In 
DauTers.  $100.  Allen  &  Tebbets" — and  an- 
other memorandum  of  the  tenor  following: 
"BecelTed  of  A.  O.  Allen  twenty-five  dollars 
($25.00)  on  acct  of  sale  of  the  three  houses 
and  land  that  rightfully  belongs  thereto,  in 
Danvers,  belonging  to  the  Dodge  estate. 
Eben  Dodge,  Agent"  There  are  further  suf- 
ficient averments  as  to  the  precise  price  to 
be  paid  and  the  plalntUTs  readiness  to  pay 
and  refusal  of  defendant  to  deliver  a  deed. 
The  defendant  demurs  on  the  grounds,  first, 
that  the  bill  sets  forth  no  sufficient  memu- 
randnm  signed  by  him  to  satisfy  the  statute 
of  frauds;  and,  second,  that  the  bill  does 
not  allege  that  the  defendant  is  the  owner 
of  the  premises. 

The  second  ground  of  demurrer  may  be 
briefly  disposed  of,  for  the  reason  that  such 
an  allegation  Is  unnecessary.  The  defendant 
may  have  made  a  contract  by  which  he  be- 
came liable  to  tills  suit,  without  having  been 
the  owner  of  the  real  estate.  It  is  matter 
of  defense  to  the  prayer  for  specific  per- 
formance, if  he  is  unable  to  iwrform  his 
contract  on  account  of  lack  of  ownership, 
and  not  a  fatal  defect  apparent  upon  the 
statement  of  the  plaintiff's  claim. 

The  first  ground  of  demurrer  raises  chiefly 
ft  question  of  pleading.  The  descrii^tionB 
contained  in  the  two  memoranda  may  or 
may  not  turn  out  to  be  sufficient  to  point  to 
any  particular  houses.  Standing  alone,  with- 
out further  allegations,  they  are  equivocal. 
The  purpose  of  the  statute  of  frauds  In  this 
regard  requires  the  memorandum  to  contain 
•  descriptiun  of  the  land  suffldoit  for  pur- 
poses of  identlflcation,  when  read  'In  the 
li^tt  of  all  the  .circumstances  of  ownership 
of  the  property  by  the  vendor.  These  mem- 
oranda might  be  sufficient  if  three  houses 
and  the  land  within  their  several,  curtelages 
was  the  only  real  estate  owned  by  the 
Frances  Dodge  estate  In  Danvers.  If,  how- 
ever, it  should  appear  that  the  Dodge  estate 
owned  more  than  three  houses  In  Danvers, 
then  .the  description  contained   in  the  two 


writings  is  not  enough-  to-  sattofy  tlte  statute 
of  frauds.  Whelen  v.  Sullivan,  102  Mass. 
102,  204;  Clark  v.  Chamberlln,  112  Mass. 
19;  Doherty  T.  Hill,  144  Mass.  467,  11  N. 
B.  581.  All  these  attendant  circumstances 
may  be  shown  outside  the  writing  and  by 
parol  for  the  purpose  of  Interpreting  and 
applying  the  memorandum.  Head  v.  Parker, 
lis  Mass.  418,  15  Am.  Rep.  110.  The  ques- 
tion presented  here  Is  one  of  pleading,  and 
not  what  might  be  sufficient  after  verdict  in 
view  of  identifying  evidence,  l^e  writings 
themselves  being  not  certain  on  their  face^ 
and  being  open  to  the  possibility  of  becom- 
ing wholly  indefinite,  it  is  necessary  for  the 
plaintiff  to  allege  facts  snflBcient  to  state  a 
case  dearly,  which  calls  for  specific  perfomH 
ance,  by  setting  out  in  substance  that  tlio 
three  houses  referred  to  in  the  writings  were 
the  only  ones  ownM  by  the  defendant  In 
the  town.  Having  failed  to  do  this,  the  de- 
murrer was  properly  sustained.  The  case 
la  governed  by  Miller  v.  Burt  196  Mass.  396, 
82  M.  B.  89.  It  is  plainly  distinguishable 
from  Slater  ▼.  Smith,  117  Mass.  96,  relied 
upon  by  the  plaintiff  in  that  the  memoran* 
dnm  under  discussion  in  the  latter  case  by 
definite  and  clear  physical  and  financial  ear- 
marks identified  the  houses.  The  decrett 
sustaining  the  demurrer  and  dlamlsalng  ti>» 
bill  must  be  affirmed. 
So  ordered. 


OOOHan.  tm 
LYNCH  V.  BOSTON  &  M.  R.  a 
(Supreme  Judicial  Court  of  Massachuaettik 
Suffolk.    Jan.  B,  1909.) 

1.  Appeal  awd  Ebkob  (J  927»)— Rivncw  of 

DlBtCTKD  VEBDICT. 

On  ezc«>tions  to  a  directed  verdict  for  de- 
fendant at  the  close  of  ^aintifCs  evidence,  the 
evidence  must  be  taken  as  true. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  8748;   Dec  Wg.  |  927.»] 

2.  Mabteb  ahd  Sibvant  (f  214»)— Ihjubt  to 
Sebvaitt— Assnupnoif  or  Risk. 

One  employed  as  a  sealer  of  freight  cats 
was  injured  while  sealfaig  a  ear  on  a  trade,  in 
consequence  of  a  switch  engine  without  warning 
running  in  on  an  adjacent  track,  striking  the 
ladder  on  which  he  was  standing.  He  poBsessed 
ordinary  powers  of  observation  and  knew  that 
if  bit  fellow  servants  failed  to  give  warning  of 
approaching  engines  he  would  be  expoeeo  to 
dansers.  The  railroad  company  had  no  rule  re- 
quinng  the  giving  of  warnings,  hat  it  was  the 
practice  fa*  employes  working  about  the  cars 
and  tracks  in  the  Ikonae  to  look  oat  for  their 
own  safety.  Held,  that  the  employe,  by  contin- 
uing the  employment,  took  the  diance  of  any  in- 
jury wbidi  might  follow  «n  his  failure  to  take 
ordinary  pieoaution  to  guard  himself  against 
the  danger. 

[Ed.  liote.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  §  565;  Dec.  Dig.  {  214.*] 

Exceptions  from  Superior  Court  Suffolk 
(bounty;    WilUam  SchofleJd,  Judge. 

Action  by  Annie  T.  Lynch,  administratrix, 
against  the  Boston  &  Maine  Railroad.    There 


Vor  etlMr  easss  sm  same  topte  sad  aecUon  NUUBBR  la  Dm.  «  Am.  Digs.  UOT  to  data,  A  Baportw  bidaea 


Digitized  by 


Google 


783 


as  N0RTHBA8TBRN  RBPOBTBB. 


(Ma 


was  a  Terdlct  for  defenaant,  and  plaintiff 
brings  exceptions.    Orermled. 

Henry  a  Long  and  Frank  W.  Campbell, 
Cor  plaintiff.  Archibald  B.  Tlsdale,  for  de- 
fendant 

BRALBT,  3.  Tbls  Is  an  action  of  tort  at 
common  law,  to  recover  damages  for  tbe  con- 
scious suffering  of  the  plaintiff's  Intestate 
from  injuries  alleged  to  have  been  caused 
by  the  defendant's  negligoice,  and  from 
which  he  shortly  after  died.  In  tbe  superior 
court,  at  the  close  of  the  evidence  for  the 
plaintiff,  upon  the  request  of  the  defendant, 
a  verdict  was  ordered  in  its  favor,  and  the 
case  Is  here  on  hw  exceptions.  Tbe  evl- 
deoce^  which  must  be  taken  as  true,  showed 
that  at  the  time  of  the  accident  the  decedent 
was  employed  as  a  sealer  of  freight  cars  In 
the  "car  freight  house."  This  house  was  a 
long  covered  building  with  a  way  or  street 
on  one  side  for  the  use  of  teams,  and  an 
entrance  at  the  westerly  end  through  which 
two  tracks  entered  from  the  adjoining  yard 
at  a  grade  which  brought  the  floor  of  the 
cars  level  with  the  platform  of  the  honse, 
where  the  freight  was  received  and  delivered. 
The  track  nearest  the  platform  was  known 
as  "the  honse  or  first  track,"  and  terminat- 
ed within  the  building,  while  the  other  re- 
ferred to  as  the  "back  track"  was  connected 
with  the  other  tracks  in  the  yard,  and  ran 
through  to  the  dock.  In  handling  freight 
the  merchandise  was  loaded  either  from  the 
platform  directly  into  tbe  cars  on  the  first 
track,  or  when  necessary  into  cars  on  the 
back  track,  by  means  of  bridges  placed  be- 
tween the  car  doorways,  and  as  required. 
The  cars  ■were  moved  into  position  by  switch- 
ing engines,  each  In  charge  of  a  "switching 
crew  of  six  men,"  but  they  ran  Irregularly, 
as  the  time  of  their  entrance  was  determin- 
ed by  the  assistant  yardmaster.  After  being 
loaded,  the  doors  of  each  car  had  a  seal  put 
on,  and  then  the  train  was  taken  out,  and 
empty  cars  mn  In  taking  their  places.  In 
sealing  the  doors  next  to  the  back  track  the 
sealer  used  a  ladder,  which  rested  In  the 
space  between  the  tracks,  the  width  of  which 
does  not  appear,  but  Is  described  as  bein« 
so  narrow  that  "there  was  Just  space  enough 
to  go  by  between  the  two  tracks,"  or  as  stat- 
ed by  one  witness,  "Yon  couldn't  put  the  lad- 
der against  the  car  on  the  front  track,  with- 
out having  the  foot  in  such  relation  to  the 
train  on  the  other  track  that,  if  there  was 
any  motion  of  the  train  on  that  track,  it 
would  be  liable  to  knock  down  the  ladder." 
There  was  evidence  that  the  house  was  some- 
what dark,  being  lighted  in  the  daytime  only 
by  the  doorways  on  the  street  side  and  the 
opoi  Olds,  and  that  by  reason  of  the  curva- 
ture of  the  tracks  the  decedent,  from  the 
position  where  he  was  at  work,  could  not 
see  approaching  cars  until  they  arrived  at 
the  westerly  entrance.  Before  running  cars 
or  eni^es  over  the  back  track.  It  had  be«i 


customary  for  either  the  brakeman  or  the 
"yardman"  to  warn  him  of  their  approach. 
In  the  uncontradicted  answer  of  the  presi- 
dent of  the  defmdant  to  the  Interrogatories 
propounded  by  the  plaintiff,  which  she  In- 
troduced in  evidence,  it  was  stated  that  there 
was  no  role  of  the  railroad  requiring  a  warn- 
ing to  be  given,  and  "that  the  practice  was 
for  employes  working  about  the  cars  or 
tracks  in  the  car  house  to  look  out  for  their 
own  safety  as  being  the  most  appropriate 
means  to  avoid  danger,  considering  the  va- 
riety or  character  of  the  work.  •  •  •" 
It  also  was  imdispnted  that,  for  some  two 
years  before  he  was  Injured,  he  had  been 
employed  by  the  defendant,  either  to  truck 
freight,  or  as  a  sealer,  and  was  familiar  with 
the  arrangement  ot  the  tracks,  the  mniHny 
up  of  trains,  and  the  movements  of  cars,  uid 
of  switching  engines,  in  and  through  the 
freight  bouse.  From  his  declarations,  which 
were  put  In  evidence.  It  could  have  been 
found  that,  while  standing  on  a  ladder  rest- 
ing on  the  space  between  the  tracks  engaged 
in  sealing  the  door  of  a  car,  on  the  first 
track,  a  switching  engine  without  any  warn- 
ing having  been  given,  and  whose  entrance 
and  approach  he  did  not  observe,  ran  In  on 
tbe  back  track,  and  by  striking  the  ladder 
caused  him  to  fall  to  the  ground,  over  which 
he  was  dragged  for  some  distance^  receiving 
the  Injuries  for  which  damages  are  sought 

Wo  are  of  opinion  that  under  these  con- 
ditions the  plaintiff  cannot  recover. 

There  Is  no  evidence  of  any  defect  In  the 
ways  or  Instrumentalities  used,  and  in  ths 
general  management  of  Its  road  the  defend- 
ant had  the  right  to  construct  and  equip  Its 
freight  house,  and  to  conduct  its  business  In 
the  manner  described. 

It  Is  not  contended  that  the  decedent  was 
not  possessed  of  ordinary  powers  of  observa- 
tion sufficient  to  enable  him,  in  the  light  of 
his  experience,  to  understand  and  fully  ap- 
preciate the  dangers  incidental  to  the  en- 
vironment in  whidi  he  was  employed.  "Bta 
peculiar  perils  to  which  he  was  exposed  In 
sealing  cars  on  the  first  track,  whether  aris- 
ing from  Insofficient  light,  or  the  passing  of 
cars  or.oiginest  were  not  only  obvious,  but 
must  have  been  known  to  him,  and  he  also 
knew,  or  ought  to  have  known,  that  If  his 
fellow  servants  negligently  failed  to  give 
warning  of  an  approaching  car  or  ragine,  he 
was  exposed  to  great  danger  as  they  passed 
by  the  probability  of  their  coming  Into  con- 
tact with  the  ladder  on  which  he  most  stand 
while  at  work.  By  continuing  In  his  en^loy- 
ment  under  such  drenmstances  he  must  be 
held  to  have  taken  the  dtance  of  any  Injory 
which  might  follow.  If  he  failed  to  take  ordi- 
nary preoaatlon  to  guard  hlms^  against 
the  danger  which  caused  the  accident  Gold- 
thwalt  V.  Haverhill  &  Oroveland  Street  Rail- 
way Co.,  leO  Mass.  664,  86  N.  EL  488:  Mee- 
han  V.  Holyoke  Street  Ballway  Ca,  186 
Mass.  511.  72  N.  B.  61;  DutCy  T.  New  Xork. 
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New  Haven  ft  Hartford  Railroad  Co..  19"" 
Mass.  28,  77  N.  E.  lOSl ;  Regan  t.  Lombard. 
182  Haas.  819,  78  N.  B.  476;  Pembroke  r. 
Cambridge  Blectrlc  Light  Co.,  197  Mass.  477, 
84  N.  E.  331. 
Sizceptioiis  OTermled. 


(»1  Hub.  10) 

MINOT  et  al.  y.  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachasetts. 
Suffolk.     Jan.  7,  1909.) 

1.  Eminent  Domain  (§  221«)— Pbockedings 
TO  Assess  Compensation— Assessment  by 
JUBT— Vebdict. 

In  proceedings  under  St.  1897,  p.  896,  c 
426,  to  recover  oamagea  for  the  taking  of  an 
easement  for  sewerage  purposes  in  land,  the  as- 
sessment of  damages  is  within  the  exclusive 
province  of  the  juiy,  and  cannot  be  made  in 
part  by  the  jury  and  in  part  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Ekoinent  Do- 
main, Cent  Dig.  {  500;   Dec.  Dig.  i  221.*1 


may 


2.  Tbial  (i  340*)— Vebdict— Amendment. 

A  verdict  which  is  defective  in  form  i 

be  amended  by  the  court,  after  discharge  of  the 
jury,  so  as  to  make  it  conform  to  the  real  intent 
of  the  Jury;  but  the  court  cannot,  under  the 
guise  of  amending  the  verdict,  invade  the  ex- 
clusive province  of  the  jury,  or  sutwtitute  its 
verdict  for  tbein. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  J  796;    Dec.  Dig.  {  340.*] 

3.  BbuNENT  Domain  (S  223*)— Pboobbdinqs 
TO  Assess  CoMPSNaAHON — Assessment  by 
JuBY— Vebdict. 


Where  the  jurv,  in  proceedings  under  St. 
7,  p.     ""         ■  "       _       " 

the  taking  of  an  easement  for  sewerage  pnr- 


1897, 


396.  c. 


""ShX' 


recover  damages  for 


poses  in  land,  have  rendered  a  verdict  without 
being  required  b;  the  charge  to  pass  on  the 
qaeraon  of  interest  as  an  element  of  damage,  an 
amendment  of  the  verdict  by  the  court  after  the 
discharge  of  the  jury,  which  increases  the 
award  by  adding  interest  from  the  time  of  the 
taking,  invades  the  exclusive  province  of  the 
juiy  to  assess  the  damages,  ana  is  not  permis- 
sible, nnder  the  common  law,  or  under  Rev. 
Laws  1902,  c.  173,  {  48,  relating  to  amendments. 
[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent.  Dig.  {  673;  Dec.  Dig.  |  223.*] 

Ezceptloiis  from  Snperior  Conrt,  Suffolk 
County;  Robert  R.  Bishop,  Judge. 

Petition  by  Lawrence  Mlnot  and  others, 
trustees,  against  the  City  of  Boston,  for  dam- 
ages on  account  of  the  taking  of  an  easement 
In  petitioners'  property.  To  the  granting  of 
an  order  directing  an  amendment  of  the  ver- 
dict, defendant  excepted.  Exceptions  sus- 
tained. 

H.  M.  Davis,  for  petittoners.  Arthur  K 
Spring,  for  defendant 

HAMMOND,  J.  This  was  a  petition  for 
damages  on  account  of  the  taking  of  an  ease- 
ment for  sewerage  purposes  In  a  certain  atrip 
of  land  of  the  petitioners,  under  St  1897,  p. 
396,  c.  426.  The  taking  was  made  and  com- 
pleted by  record  on  October  12,  1901,  and 
this  fact  .distinctly  appeared  at  the  trlaL 
There  wn«  .h  trial  by  Jury  and  a  verdict  for 
the  petitioners  was  rendered  on  February  17, 


1908.  The  evidence  introduced  at  the  trial 
all  related  to  the  value  of  the  land  and  its 
adaption  for  valuable  uses  at  the  time  of  the 
taking.  In  the  charge  to  the  Jury  nothing 
was  said  either  "In  relation  to  the  matter  of 
Interest  upon  whatever  amount  of  damages 
the  Jury  should  find,"  or  "as  to  the  date  as 
of  which  the  petitioners  were  to  recover  their 
damages."  In  one  part  of  the  charge  the 
Jury  were  told  that  the  measure  of  damages 
was  "the  diminution,  if  any,  In  the  fair 
market  value  of  the  land  owned  by  the  peti- 
tioners," and  afterwards,  that  It  was  "the 
fair  value  of  the  land  taken  upon  the  whole 
evidence."  There  was  evidence  upon  wbldi 
the  Jury  might  properly  have  found  that  the 
diminution  In  the  fair  market  value  of  the 
land — or  that  the  fair  value  of  the  land  tak- 
en— ^was  equal  to  the  amount  of  th^  ver- 
dict 

No  exceptions  to  the  charge  were  taken  by 
either  party,  and  nothing  further  Is  shown  by 
the  evidence  or  record  regarding  Interest 
The  court  heard  no  evidence  after  the  verdict 
was  rendered.  The  petitioners  did  not  file 
any  motion  for  a  new  trial,  nor  any  bill  of 
exceptions,  but  on  March  5,  1908,  they  filed  a 
motion  for  allowance  of  Interest  upon  the 
amount  of  the  verdict  from  the  time  of  the 
taking.  This  motion  was  argued  on  April  2, 
and  on  April  4,  1908,  the  Justice  who  had 
presided  at  the  Jury  trial  made  the  follow- 
ing order:  "It  appearing  to  the  court  that 
the  verdict  of  the  Jury  in  the  above  entitled 
case  was  for  the  damages  sustained  by  the 
plaintiffs  as  of  the  date  of  the  taking,  com- 
pleted by  public  record  October  12,  1901,  and 
did  not  Include  any  Interest  upon  such  dam- 
ages since  said  date  of  taking,  the  clerk  is 
hereby  ordered,  in  entering  up  Judgment  upon 
said  verdict  to  reckon  and  Include  therein  In- 
terest upon  the  verdict  from  the  said  date  of 
taking." 

The  case  is  before  us  upon  the  appeal  of 
the  respondent  to  this  order;  and  the  sole 
question  la  whether  the  court  had  the  power 
to  make  the  order. 

It  is  to  be  borne  in  mind  that  the  whole 
question  of  the  amount  of  damages  was  be- 
fore the  Jury.  They  were  the  tribunal  to 
determine  It  and  the  only  tribunal,  and 
hence  It  was  not  only  in  tlielr  power,  but  It 
was  their  duty  to  fix  the  amount  due.  Their 
verdict  therefore,  so  long  as  It  stands.  Is 
the  only  authoritative  announcement  of  that 
amount  And  that  Is  so,  whether  or  not  ev- 
ery element  of  damage  in  the  way  of  interest 
or  otherwise  was  placed  before  the  Jury,  or 
whether  the  instructions  to  them  were  right 
or  wrong,  complete  or  defective.  The  par- 
ties have  tried  the  case  as  they  saw  fit  and 
they  made  no  objection  to  the  charge  nor 
asked  for  further  instructions. 

It  is  to  be  further  noted  that  this  Is  ttie 
verdict  upon  which,  so  long  as  It  stands.  Judg- 
ment is  to  be  entered.    No  authority  Is  given 
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to  add  to  tbis  yerdlct  a  further  sum.  Tb« 
assedsment  of  the  amount  due  Is  not  to  be 
made  In  part  by  the  Jury  and  In  part  by  the 
court,  but  wholly  by  the  Jury.  Aa  an  assess- 
ment made  by  the  court,  therefore,  it  cannot 
stand.  The  only  plausible  ground  upon  which 
Om  order  can  stand  Is  not  that  it  Is  an  addi- 
tion to  the  assessment  made  by  the  Jury,  but 
that  it  may  be  regarded  as  an  amendment  to 
the  verdict,  or,  in  other  words,  that  tlie  ver- 
dict actually  rendered  shall  not  stand  as  giy- 
oi  but  shall  be  so  amended  as  to  stand  as 
the  court  thinks  it  ought  to  have  been  glren. 

There  is  no  doubt  of  the  power  of  the 
court  to  amend  a  verdict  after  the  discharge 
of  the  Jury,  and  even  after  the  end  of  the 
term  at  which  the  case  was  tried;  and.  In 
considering  the  nature  of  the  amendment  to 
be  made,  reference  may  be  had  to  the  notes 
of  the  Judge  who  presided  at  the  trial,  or  to 
any  other  satisfactory  evidence  as  to  the  is- 
sues actually  tried  and  the  actual  state  of 
the  material  evidence.  Clarke  v.  Lamb,  6 
Fick.  612;  Id.,  8  Pick.  415,  18  Am.  Dec.  332, 
and  cases  cited.  Thus  a  general  verdict  upon 
a  declaration  containing  several  counts,  all 
for  the  same  cause  of  action,  one  of  which  is 
tatally  defective,  may  be  amended  at  a  sub- 
sequent term  by  an  examination  of  the  min- 
otea  of  the  Judge,  and  Judgment  may  be  en- 
tered only  on  the  good  counts.  Barnard  v. 
Whiting,  7  Mass.  358;  Porter  v.  Rummery, 
10  Mass.  64;  Smith  v.  Cleveland,  6  Mete; 
832.  See,  also,  rule  40  of  the  Superior  Court 
And  generally  where  the  verdict  is  defective 
In  form  it  may  be  put  in  proper  shape.  As 
stated  by  Lord,  J.,  in  Ashton  v.  Toubey,  131 
Mass.  26,  29:  ,  "If  the  verdict  as  affirmed 
and  recorded  does  not  state  with  technical  ac- 
curacy the  finding  [of  the  Jury]  upon  the 
real  issues  tried,  and  the  court  can  see  how 
it  should  be  corrected,  it  will  reject  what  is 
surplusage,  or  in  some  proper  mode  make 
it  conform  to  the  real  issues  tried."  And 
the  same  rale  applies  in  criminal  cases. 
Commonwealth  v.  Stebblns,  8  Gray,  4^ ;  Com- 
monwealth v.  Lang,  10  Gray,  11.  Whether 
the  case  be  civil  or  criminal,  the  verdict 
which  is  defective  only  In  form  may  be  work- 
ed "into  form"  so  that  "it  may  serve." 

But  there  is  one  important  limitation  to 
this  rule,  and  that  limitation  is  that  the 
amendment  in  all  cases  must  be  such  as  to 
make  the  verdict  conform  to  the  real  intent 
of  the  Jury.  "The  Judge  cannot,  imder  the 
guise  of  amending  the  verdict,  invade  the 
exclusive  province  of  the  Jury  or  substitute 
his  verdict  for  theirs."  Acton  v.  Dooley,  16 
Mo.  App.  441,  449.  After  the  amendment  the 
verdict  must  be  not  merely  what  the  Judge 
thinks  it  ought  to  have  been,  but  what  the 
Jury  .Intended  it  to  be.  Their  actual  intent, 
and  not  his  notion  of  what  they  ought  to 
bare  Intended,  Is  the  thing  to  be  expressed 
and  worked  out  by  the  amendment 

This  ia  not  a  case  like  Martin  v.  Silliman, 
6S  N.  Y.  615,  and  other  similar  cases,  where 
Um  JW7  by  their  verdict  have  stated  that  In- 


terest Is  to  be  added  to  tlie  sujd  found  by 
them.  See,  also,  Jackson  v.  Brockton,  1S2 
Mass.  26,  64  N.  B.  418,  94  Am.  St  Rep.  635. 
The  amendment  In  the  present  cases  increases 
the  verdict  rendered  by  the  Jury  more  than 
one- third.  It  is  a  change  in  substance  and 
not  In  form.  The  Jury  were  not  instructed  as 
to  the  time  with  reference  to  which  the  dam- 
ages  were  to  be  assessed.  It  cannot  be 
known  whether  the  Jury  would  have  arrived 
at  tlie  amount  named  in  the  verdict  if  they 
had  supposed  that  it  would  be  largely  in- 
creased by  the  court  A  verdict  is  the  pro- 
duct of  the  minds  of  12  men,  and,  to  a  cer- 
tain extent  especially  in  a  case  like  the  pres- 
ent frequently  represents  a  result  whldi  no 
individual  member  of  the  panel  would  have 
reached  In  the  first  Instance  if  free  to  follow 
his  own  Judgment.  It  is  a  conclusion  to 
which  he  can  consistently  assent  although  If 
left  entirely  to  himself  he  would  perhaps 
have  preferred  a  different  result  It  is  by  no 
means  certain  that  if  the  Jury  had  known 
that  the  sum  which  they  were  to  find  du» 
was  to  be  increased  more  than  one-third  they; 
would  have  found  the  amount  th^  did. 

But  whether  that  be  so  or  not  the  amount 
of  damages  to  be  awarded,  interest  and  all, 
was  by  the  law  in  the  hands  of  the  Jury  un- 
der the  instructions  of  the  court  and  in  law 
their  verdict  represented  their  Judgment  on 
the  whole  question;  and  until  reversed  their 
Judgment  was  that  of  the  law.  The  amend- 
ment was  not  made  for  the  purpose  of  cor- 
recting an  error  in  expression  of  the  condu- 
Blon  to  which  the  Jury  had  come,  so  that  the 
verdict  as  amended  should  say  what  the  Jury 
intended  and  suptMsed  they  had  said.  On  tb« 
contrary  it  is  an  amendment  which  Is  baaed 
upon  the  theory  that  the  Jury  never  passed 
upon  the  question  involved,  and  there  is  no 
pretense  that  the  verdict  as  amended  express- 
es any  idea  which  the  Jury  bad,  much  less 
anything  they  intended  to  express.  Such  an 
amendment  is  not  permissible  under  the  com* 
mon  law.  Nor  can  the  provisions  of  Rev. 
Laws  1902,  c.  173,  {  48,  be  h^d  to  authorize 
such  an  amendment  The  statute  cannot  be 
held  to  authorize  the  court  under  the  guise 
of  an  amendment  to  usurp  a  function  ex- 
cluaively  within  the  province  of  the  Jury. 

For  other  cases  bearing  upon  the  subject 
see  in  this  state  Sullivan  v.  Holker,  15  Mass. 
874,  Coffin  V.  Jones,  11  Pi<*.  46,  Dryden  ▼. 
Dtyden,  9.  Pick.  546.  and  Morris  v.  Callanan. 
105  Mass.  129,  and  in  other  states  Parker  v. 
Lake  Shore  &  Michigan  Southern  Railway, 
93  Mich.  607,  68  N.  W.  834,  Hallum  ▼.  Dtdc* 
inson,  47  Ark,  120.  14  S.  W.  477,  Flore  T. 
Ladd,  29  Or.  628,  46  Pac.  144,  Dyer  v. 
Coombs,  66  Mo,  App*  148,  and  Qrlch  v.  Wil- 
liamsburg Ins.  Co.,  46  Minn.  444,  48  N.  W. 
19&  In  Longworth  y.  Cincinnati,  48  Ohio 
St  637,  29  N.  B.  274,  It  was  held  that  an  act 
of  the  court  like  the  one  before  us.  although 
an  irregularity,  was  nevertheless  not  preju- 
dicial to  the  defendant  and  it  was  upheld. 
See,  also.  Barber  Ai^ialt  Pavlnc  Go.  v.  New- 
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York  Port  ersOnte  Medical  Scbool  ft  H<ii- 
pital  (Bop.)  82  N.  Y.  Stit>p.  382.    Bat  tbeM 
Uat  two  caaea  aeem  to  be  ooatnfy  to  tta 
guieral  welgbt  of  antborlty. 
Bcc^tlona  aoatalnML 

OUlIau.  IQ 

CX>BB>  at  al.  t.  CITY  OP  BOSTON. 

(SnpreBue  Jadidal  Court  of  MaoBacbnaetta. 

Saffolk.    Jan.  a  190e.) 

Dxeeptiona  from  Soperior  Oetttt,  Bnffolk 
Countj ;   B»bert  R.  Biabop,  Jndge. 

Petition  by  John  C.  Cobb  and  others,  trua- 
tees,  againiat  the  City  of  Bbst<»i,  for  damages 
•n  aoeoont  of  the  taking-  of  an  easement  in  pe- 
titioners' property.  To  the  granting  oa  an  or> 
der  directing  an  amendment  of  the  Terdict, 
defendant  excepted.     Exceptions  sustained. 

fi.  M.  Davis,  for  petitionexa,  Arthur  It, 
Spring,  for  defendant 

HAMMOND,  3.     lliia  caaa  laiaes  piaciaely 

the  same  question  as  Minot  t.  Boston,  86  N. 
E.  783.  and  for  reasons  stated  in  that  caae  these 
axceptiona  are  aoatained. 


cm 


no 


MILES  w.  JANYSIN. 


(SopKiiia  Judicial  Conrt  of  Massaditiaetta. 
Saffolk.    Jaa.  6,  1909.)      • 

1.  LxTtTOAnm  aho  Txraiit  (i  150*i>^Ba*r  e* 

IiAHDIiQBD  TO  BSPAIB. 

As  a  general  rule,  a  tenant  takes  the  prem- 
ises as  he  finds  them,  with  no  dnty  of  the  land- 
lord to  repair  them  or  proride  for  their  safety 
daring  the  term;  but  ft  a  landlord  retalna  in 
Um  possession  and.  control  approach^  halls,  ov 
passages,  to  be  used  in  common  by  ditterent  ten- 
ants, or  by  himself  and  tenants,  the  law  implies 
a  daty  on  his  part  to  keep  them  in  a  safe  condi- 
tion, except  as  to  obTions  risks  from  the  mode 
of  construction,  or  other  permanent  conditiona, 
of  which  the  tenant  takes  the  risk,  because  im- 

Eliediy  there  is  to  be  no  change  in;  those  p&rticu- 
ifa.  .  . 

[EM.  Note.-^For  ether'  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  1.536;  Dec  Dig.  I  ISa*] 

2.  LARDI.OBD  AND  TENANT  (8  152*)— DOTI  0» 

Lanolobd    to    Kepaib  — AssuuPTioa    ot 
Duty  by  Deaijngb  with  Tenant. 

A  landlord  and  tenant  by  their  dealinga 
with  each  other  may  enter  into  a  relation  in  re- 
spect of  parts  «f  the  premiaca  let.  whereby  the 
landlord  assumes. the  duty  of  keeping  them  safe, 
and  the  control  which  the  landlord  retains  in 
such  caae  does  not  take  thcMe  parts  of  the  prem- 
ises out  of  the  tenant'a  posaession,  but  ia  only 
such  as  is  necessary  for  inspection  and  fo^  keep- 
ing them  safe. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  588;  Dec  Dig.  t  152.*] 

8.  LAndlobd  and  Tbnant  (J  164*)— Agbee- 
MKttT  TO  Repaib-^Liabilitt  roB'FAii.tnw— 
Damabbs. 

An  agreement  of  a  landlord  to  make  gen- 
eral repairs  during  the  term  is  a  simple  contract 
to  do  certain  work,  nnd  fOr'a  breach  he  ia  liable 
enly  for  damages  directly  raaulting  therefrom, 
which  would  ordinarily  be  only  the  cost  of  the 
repairs,  the  tenant  not  being  relieved  from  the 
dnty  of  looking  out  for  himself  and  of  refrain- 
ing from  using  the  premises  if  their  use  would 
be  perilous  becaoBeof  the  landlord's  failnn  to 
repair;  while  an- agreement  to  keep  the  prem- 
ises safe  and  in  good  repair  during  the  tenq.  r»- 
fers  to  the  condition  of  the'premfsea  as  to  safe- 


ty'aa  well  aa  la  «Aer  parttcniara,-  tiie  tenant 
UTin  the  right  ta  aaauaae  that  the  premlsea 
would  be  kept  safe  for  hia  naa,  and  damagaa 
would  be  recoverable  for  an  Injnry  resnltbif 
from  a  failure  to  keep  them  safe, 

[Ed.  Note.— For  other  easea,  see  Landlord  and 
Tenant,  Cent  Dig.  H'  630,  631 ;  Dec.  Dig.  i 
164.»] 

4.   FbaUDB,   StATDTB  ov  (|  68*)— IWTBBJEWa  IN 

Land — Oxai.  AeBSEMENT. 

An  oral  agreement  for  the  letting  of  prem- 
ises is  a  contract  for  the  sale  of  an  interest  in 
land,  and  not  binding  under  the  statute  ot 
franda. 

[Ed.  Note.— For  other  eaaes,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {  90;   Dec.  Dig.  {  58.*] 

6w  Sunday  ({  11*)— Validitt  of  Contbaot^- 

Nkootiation  on  Sunday, 

A  contract  for  Qie  letting  of  premises  made 
on  Sunday  is  illegal,  aa  violative  of  the  statute 
for  the  obaervanoe  of  the  Lord's  Day. 

[Ed.  Note^— BH>r  othw  eases,  see  Sunday,  Cent 
Dig.  (  32;   Dec.  Dig.  |  II.*] 

6.  SdNDAY  (I  15*):-SUNDAT  CONTBAOTB— Ba*> 
ITIOATION— SUBSBQUKNT  ApOFTION. 

A  contract  for  tne  letting  of  premises  made 
on  Sunday,  being  illegal,  cannot  be  ratified  ao 
aa  to  be  ID  affect  from  the  beginning;  but  it 
may  be  subsequently  adopted  by  the  parUea  with- 
out  formality. 

[Ed.  Note,— For  other  cases,  see  Sunday,  Cent 
Dig.  (  46;   Dec  Dig.  {  15.*] 

7.  Sunday  (J  15*)— Sunday  Contbactb— Sub- 
BBQUENT  Adoption. 

In  aa  action  against  a  landloM  for  Injnclea 
to  a  tenanfa  wife,  .whMe.it  appeased  that  when 
the  tenant  took  possession  the  tenant's  wife  stat- 
ed to  the  landlord's  agent  that  nothing  had  been 
done  to  the  posts  or  steps  yet,  and  he  replied  that 
he  would  have  his  sen  come  and  look  after  them, 
the  .conversation  by  its  terms  referring  to  a  for- 
mer conversation  and  being  not  fully  intelligible 
without  knowledge  of  it,  evidence  that  previous- 
ly the  landlord  had  agreed  to  keep  the  stepa  in 
repair  daring  the  tenanay  was  admissible  to  ax> 
plam  the  eonveraation,  though  the  fotntar.talk 
took  place  on  Sunday. 

'  [Ed.  Note.— For  other  cases,  see  Sunday,  Gent 
Dig.  146;   Dec  Dig.  US'.*] 

8.  Sunday  (J  24*)— Sunday  Contbacts— Ac- 
tions—Evidbncb.  . 

Evidence  held-eatfitieat  to  go  to  the  Jury 
on  the  question  whether,  when  i»rties  entered 
into  the  relation  of  landlord  and  tenant  on  a 
weekday,  they  adopted  a  provision  In  a  previous 
contract  between  them,  which  waa  Illegal  be- 
cause made  on  Sunday,  that  the  landlord  would 
keep  certain  steps  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  <  58 :   Dec  Dig.  »  24.*] 

9.  Fbauds,  Statute  or  (J  188*)  —  Leases — 
Adoption  of  Lease  Void  tlNDEB  Statute. 

Where  a  person  took  poaseasion  of  premises 
under  an  oral  agreement  not  binding  under  the 
statute  of  frauds,  and  was  accepted  as  a  ten- 
ant, the  contract  arising  from  tne  tenancy  so 
created  waa  not  affected  by  the  statute  of  frauda. 
{Ed.  NWe.— For  other  cases,  tee  Frauds,  Stat- 
ute of,  Cent  Dig.  {.S38;  Dec  Dig.  f  139.*] 

Exceptions  from  Superior  Conrt,  Suffolk 
County;  John  C.  Crosby,  Judge. 

Personal  Injury  action  by  Harriet  M.  Miles 
against  Samuel  P.  Janvrin.  There  was  ■ 
directed  verdict  for  defendant,  and  plaintiff 
excepts.    Exceptions  sustained. 

See,  8lso,.82  N.  SL  708,  18  L.  B.  A.  (N..  tg 
878. 


*F«r  otJber  ease*  sasi 
86N.E.-60 
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James  A.  McOeongh,  for  i^alntlff.  John- 
•on  W.  Bamaey  and  Sanrael  B.  Cutler,  for 
defendant 

KNOWI/rON,  CL  J.  There  was  evidence 
In  this  case  which  would  warrant  the  Jury  In 
finding  that  the  plaintiff  was  In  the  ezerclBe 
of  due  care  and  that  the  defendant  was  neg- 
ligent, If  the  relation  of  the  parties  In  re- 
gard to  the  steps  was  such  that  the  defend- 
ant owed  the  plaintiff  a  dnty  to  look  after 
their  condition  and  provide  for  their  safety 
during  the  term  of  occupation  of  the  plain- 
tiff's husband  as  a  tenant  The  steps  were  a 
part  of  the  premises  let  As  a  general  rule 
a  tenant  takes  the  premises  as  he  finds  them, 
with  no  duty  on  the  part  of  the  landlord  to 
repair  them,  or  provide  for  their  safety  dar- 
ing the  term.  But  If  a  landlord  retains  in 
his  possession  and  control  approaches,  halls 
or  passages,  to  be  used  In  common  by  differ- 
ent tenants,  or  by  himself  and  tenants,  the 
law  Implies  from  these  relations  a  duty  on 
his  part  to  keep  them  In  a  safe  condition, 
except  as  to  obvious  risks  from  the  mode  of 
construction  or  other  permanent  conditions, 
of  which  the  tenant  takes  the  risk  because 
impliedly  there  is  to  be  no  change  in  these 
particulars.  In  the  former  decision  of  this 
case  it  was  held  that  a  landlord  and  tenant 
may  enter  into  relations  In  regard  to  a  part 
of  the  premises  let,  such  that  the  landlord 
assumes  the  duty  of  looking  after  their  con- 
dition, and  providing  for  their  safety,  for 
the  protection  of  the  tenant  Miles  v.  Jan- 
vrin,  196  Mass.  431,  434,  435,  439,  82  N.  B. 
708,  18  L.  R.  A.  (N.  S.)  378.  We  believe  this 
to  be  in  accordance  with  the  law  as  it  is 
generally  understood  elsewhere.  For  a  re- 
coit  application  of  it  in  New  York,  see  May 
V.  Bnnis,  78  App.  Dlv.  652,  79  N.  Y.  Supp. 
896.  In  such  a  case  the  question  is  not 
whether  an  important  part  of  the  landlord's 
undertaking  Is  in  form  a  promise  to  make  re- 
pairs, but  whether,  as  a  result  of  die  deal- 
ings of  the  parties  with  each  other,  they 
come  into  relations  whereby  the  landlord  un- 
dertakes and  assumes  the  duty  of  looking 
after  the  condition  of  the  premises  in  refer- 
ence to  safety,  and  of  doing  what  is  neces- 
sary for  that  purpose,  so  that  the  tenant 
properly  may  trust  him  for  the  performance 
of  this  duty.  The  control  of  the  premises 
that  the  landlord  retains  in  such  cases  is  not 
a  control  that  takes  them  out  of  the  posses- 
sion of  the  tenant  as  the  owner  of  the  es- 
tate at  will  or  for  years,  but  only  control  so 
far  as  Is  necessary  for  making  proper  Inspec- 
tion and  keeping  them  in  a  safe  condition. 
The  tenant  could  maintain  trespass  quare 
clausum  against  a  stranger  coming  upon  the 
premises,  as  well  under  such  an  arrangement 
as  if  the  landlord  made  no  repairs. 

The  difference  between  an  agreement  like 
that  In  Tuttle  v.  Gilbert  Manufacturing  Com- 
pany, 145  Mass.  169,  18  N.  B.  465,  or  that  of 
a  landlord  who  agrees  only  to  make  general 
reiwlrs  during  the  term,  and  an  agreement 


of  a  landlord  who  promises  to  take  care  of 
the  property  and  keep  it  In  a  safe  oonditioii 
and  In  good  repair  during  the  term.  Is  that 
the  former  is  a  simple  contract  to  do  cer- 
tain work,  and  nothing  more.  If  the  land- 
lord fails  to  do  the  work,  it  leaves  him  lia- 
ble only  for  such  damages  as  are  the  direct 
result  of  his  breach  of  contract  This  ordi- 
narily would  be  only  the  cost  of  making  the 
r^airs.  The  tenant  in  snch  a  case  Is  not 
relieved  of  the  duty  of  looking  out  for  him- 
self as  to  the  safety  of  the  premises,  and  re- 
fraining from  using  them,  if  the  use  would  be 
perilous  by  reason  of  the  failure  of  the  land- 
lord to  do  the  work.  The  latter  Is  a  con- 
tract which  has  reference  directly  to  the 
condition  of  the  premises  as  to  safety,  as 
well  as  in  other  particulars.  The  tenant  may 
rely  upon  the  undertaking  in  that  partlculart 
and  assume  that  the  premises  will  be  kept 
safe  for  his  use.  Payment  of  damages  for  a 
personal  injury  resulting  from  a  breach  of 
such  a  contract  would  be  directly  in  the 
contemplation  of  the  parties  in  making  the 
contract 

Apart  from  the  question  how  far  the  rights 
of  the  parties  are  affected  by  the  fact  that 
an  important  part  of  their  conversation  was 
on  a  Sunday,  there  was  evidence  from  which 
the  Jury  might  find  that  the  defendant  un- 
dertook to  look  after  the  condition  of  the 
steps,  and  keep  them  safe,  so  that  the  plain- 
tiff's husband  and  his  family  might  use  them 
confidently,  without  the  duty  of  examining 
them  to  see  that  the  wood  was  sound  and 
strong. 

We  come  now  to  that  i>art  of  the  defense 
which  Is  founded  on  the  Sunday  law.  The 
principal  conversation  in  regard  to  the  let- 
ting of  the  premises  occurred  on  the  Lord's 
Day.  It  appeared  in  evidence  that  the  de- 
fendant's husband,  who  was  in  charge  of 
the  property  for  the  defendant  said:  "Yon 
won't  have  anything  to  do  with  those  steps. 
Never  mind  about  it  I  will  take  care  of 
them  myself.  I  will  have  them  looked  ovee 
and  put  in  good  repair,  and  keep  them  so 
while  you  stay  there."  Other  evidence  up- 
on the  same  subject  was  that  he  said:  "Yoa 
won't  have  to  bother  with  them  steps.  I  will 
ke^  them  in  my  own  care.  I  will  look  after 
that  myself.  I  have  a  man  for  that  purpose 
that  lives  on  the  same  street  and  I  will  have 
him  overhaul  them  steps  and  fix  them— put 
them  in  good  repair^  and  keep  them  so  aa 
long  as  you  live  there."  It  appeared  that  the 
plaintiff's  husband  moved  Into  the  house  the 
following  week. 

The  agreement  between  the  parties,  made 
at  that  time,  was  not  binding,  for  two  rea- 
sons. In  the  first  place  it  was  a  contract  for 
the  sale  of  an  Interest  in  land,  and  was  with- 
in the  statute  of  frauds.  Secondly,  It  was 
illegal  because  It  was  in  violation  of  the 
statute  for  the  observance  of  the  Lord's  Day. 
As  an  illegal  contract  it  could  not  be  ratified, 
so  as  to  be  In  effect  from  the  beginning ;  but 
It  could  be  adi^ted  subsequently  without  foz^ 
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mallty.  See  St^blns  T.  Peck,  8  Gray,  553, 
as  explained  In  Day  t.  McAllister,  16  Gray, 
4S4.  The  plaintiff's  husband  and  the  plain- 
tiff flnt  came  Into  the  relation  of  contract- 
ing parties  when  the  husband  entered  upon 
the  tenancy,  under  the  antborlty  which  had 
been  given  him  on  the  Sunday  previously, 
and  the  defendant  accepted  him  as  a  tenant 
'What  were  the  relations  of  the  parties  in 
reference  to  the  premises?  There  was  evi- 
dence that,  the  next  day  after  the  plaintiff 
went  into  the  house  to  stay,  the  defendant's 
husband  came  there,  and  she  said  to  iilm,  "I 
see  they  tiaven't  done  anything  to  the  posts 
or  steps  yet,"  and  that  he  replied,  "I  am 
going  right  up  to  my  son  now.  and  tell  him 
about  them  and  have  him  come  down  and 
look  right  after  them."  She  also  testified 
that  afterwards,  when  she  saw  the  defend- 
ant's son  George  at  one  time,  she  said  to  him, 
"I  see  yon  haven't  done  anything  to  those 
steps  yet,"  and  he  said,  "Well,  I  will  when  I 
get  aronnd  to  them."  It  appeared  that  soon 
after  the  accident  the  defoidant  put  in  new 
BteiM.  Her  husband  testified  that  he  told  his 
son  to  "be  particular  to  keep  them  (the  steps) 
safe  so  that  no  accident  should  occur."  The 
conversation  between  the  plaintiff  and  the 
defendant's  husband,  after  she  went  to  the 
house  to  live,  by  Its  very  terms  referred  to 
a  former  conversation.  It  is  not  fully  Intel- 
llglMe  without  knowledge  of  what  the  for- 
mer conversation  was.  The  fact  that  their 
previous  talk  was  on  a  Sunday  does  not 
make  it  incompetent  for  the  purpose  of  ex- 
plaining the  later  conversation  and  showing 
its  meaning.  DIcUnson  v.  Richmond.  97 
Mass.  46.  We  are  of  opinion  that  from  all 
this  evidence,  the  Jury  might  find  that,  In 
connection  with  entering  into  the  relation  of 
landlord  and  tenant  on  a  week  day,  the  par- 
ties adopted  the  contract  which  they  pre- 
viously had  attempted  to  make  In  r^ard  to 
the  tenancy,  bnt  which  was  of  no  effect  be- 
cause it  was  made  on  the  Lord's  Day.  Day 
V.  McAllister,  16  Gray,  484;  Stebblns  v.  Peck, 
8  Gray,  658.  Upon  the  contract  arising  from 
the  creation  of  the  tenancy  there  was  no 
question  as  to  the  statute  of  frauds.  This 
evidence  tends  to  show  an  understanding  on 
the  part  of  both  parties  that  the  defendant 
was  to  keep  the  steps  In  a  safe  condition. 
Exceptions  sustained. 


(MO  Uus.  8tt) 

CUNNINGHAM    v.    CONNECTICUT    FIRE 
INS.  CO. 

(Supreme  Judicial  Conrt  of  Maasachnsett*. 
Bsaez.    Jan.  4,  1800.) 

1.  STi7ni.ATi0R8  (I  14*)— Aotnco  STATnoara 
or  Facts— iRrEBKNCBS  or  Faot. 

Where  a  caBe  is  tried  on  an  agreed  state- 
ment of  facts,  without  any  asrreement  that  the 
eonrt  may  draw  inferences  of  fact,  plaintiff  can 
only  recovei:  in  case  the  facts  agreed  show  all 


the  dements  legally  regQlred  to  establish  plain- 
tiff's daia. 

[Ed.  Note.— For  other  cases,  see  Stipnlationa^ 
Dec  Dig.  {  14.*] 

2.  Appeai.  and   Ebbob   ({   1010*)  —  Aobud 
Statement  of  Facts— Infebencbs  of  Fact. 

Where  a  case  is  tried  on  an  agreed  state- 
ment of  facts,  and  the  right  Is  teserred  to  the 
court  to  draw  wliatever  inferences  of  fact  seem 
reasonable,  the  inquiry  oo  appeal  Is  limited 
to  whether  there  is  any  evidence  warranting 
the  court's  finding,  bein^  analogous  to  the  quee- 
tion  arising  on  exceptions  to  a  verdict  or  a 
finding  of  the  conrt  on  ail  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  |  101O.*J 

3.  Ihbubahcb  (J  131*)  — Paboi.  Coktbaot  — 
Vaiiditt. 

A  binding  contract  of  Insurance  may  be 
made  by  parol. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  tS  204-209;    Dec  Dig.  {  131.*] 

4.  Xnsubahob  a  136*)- Fibb  Pouot  — Cow- 

tbact. 

A  bankrupt  applied  to  the  agent  of  several 
insurance  companies,  including  defendant  for  a 
|3,000  insurance  on  certain  identified  property. 
Nothing  was  said  as  to  the  companies  In  which 
the  Insurance  was  to  lie  written,  the  amount 
premlnms,  or  term;  nor  was  any  binding  slip 
issued.  There  was  no  further  commanication 
l>etween  the  bankrupt  and  any  one  representing 
defendant  insurance  company  until  after  the 
property  sought  to  be  Insured  was  Injured  by 
fire.  The  agent  wrote  polldes,  all  bearing  the 
date  of  the  application,  in  defendant  and  other 
companies,  dividing  the  risk  between  stock  and 
furniture.  None  of  these  policies  were  deliver- 
ed, nor  their  contents  communicated  to  the 
bankmpt,  and  the  agent  thereafter  canceled 
$2,000  of  the  insnrance,  and  procand  policies 
to  that  amount  in  other  companies,  which  be 
did  not  represent  These  policies,  though  writ- 
ten, were  never  delivered,  and  the  bankrupt 
knew  nothing  oonceming  them  until  after  the 
fire.  Held,  that  there  was  no  binding  contract 
of  insurance  between  the  insurance  company 
and  defendant 

[Ed.  Note.— For  other  eases,  see  Insnranoe, 
Cent  Dig.  |i  219,  220;   Dec  Dig;  {  ISa*] 

5.  InsuBAiroB  ({  131*)— Obai,  Contract. 

An  alleged  oral  contract  of  insurance  was 
not  enforceable,  where  the  parties  only  contem- 
plated the  existence  of  a  contract  on  a  delivery 
of  the  policies  and  payment  of  the  premiums. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  204;   Dec  Dig.  f  131.*] 

Appeal  from  Superior  Court,  Essex  County. 

Action  by  William  H.  Cunningham,  as  trus- 
tee In  bankruptcy  of  Solomon  Taffee,  against 
the  Connecticut  Fire  Insurance  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Francis  V.  McCarthy  and  Roy  F.  Bergen- 
gren,  for  appellant  F.  W.  Brown  and  Lind- 
sey  K.  Foster,  for  appellee. 

RUGO,  3.  This  case  cornea  before  us  upon 
appeal  from  a  judgment  in  favor  of  the  de- 
fendant entered  upon  agreed  facts,  with  no 
reservation  of  right  to  the  trial  or  appellate 
conrt  to  draw  Inferences  of  fact  The  h»ue 
thus  presented  Is  whether  upon  these  facts 
the  plaintiff,  as  matter  of  law,  is  oitltled  to 
Judgment     Unless  among  the  facts  agreed 
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an  foimd  all  fbe  dements  which  tiie  law  re* 
Qplres  to  establiah  bis  claim,  the  plalntlS 
must  tan.  Old  Oolony  RaOroad  ▼.  WUder, 
137  Mass.  536 ;  Maybew  v.  Dnrfee,  1S8  Mass. 
5Si;  OolUns  ▼.  Wattbam,  151  Mass.  196,  24 
N.  B.  827;  Scbwarz  v.  Boston,  151  Mass.  228, 
S4  N.  B.  41 ;  Gallagher  t.  Hathaway  Manuf. 
Co.,  169  Mass.  678, 48  N.  B.  844 ;  Oourtemancbe 
T.  Blackstone  Valley  Street  Railway,  170  l^ass. 
60,  48  N.  B.  937.  S4  Am.  St.  Rep.  2T5;  Olds 
V.  City  Trust,  Safe  Deposit  &  Surety  Co.  of 
PhUadelpbla,  186  Mass.  500,  70  N.  B.  1022, 
102  Am.  St  Rep.  856;  Putnam  t.  Glldden, 
168  Mass.  47,  34  N-  B.  81,  38  Am.  St  Rep. 
894 ;'  Jagulth  t.  Wlnnlsslmmet  National  Banlc, 
182  Mass.  53,  64  N.  B.,  723 ;  Boston  t.  Brooks, 
187  Mass.  286,  73  N.  E.  206 ;  Morse  v.  Fra- 
ternal Accident  Association,  190  Mass.  417, 
77  N.  B  491,  112  Am.  St  Rep.  887;  Koppel 
T.  Mass.  Bride  Co.,  192  Mass.  223,  78  N.  B. 
128;  Coffin  t.  Artesian  Water  Co.,  193  Mass. 
274,  79  N.  B.  262.  The  question  presented  ia 
radically  different  from  that  which  would 
arise  ni>on  a  record  where  on  facts  stated  the 
court  Is  permitted  to  draw  whatever  infer- 
ences of  fact  seem  reasonable.  Then  the  In- 
qalry  Is  whether  there  Is  any  evidence  war- 
ranting the  finding.  Such  a  question  la  anal- 
ogous to.  If  not  like,  that  arising  upon  ex- 
ceptions to  a  verdict  of  a  Jwy  or  finding  of 
a  court  upon  all  the  evidence.  Then  not  only 
all  the  supporting  facts  but  also  all  rational 
Inferences  from  them  may  be  invoked  to  sup- 
port the  concltffilon  reached  by  tbe  trial  tri- 
bunal. Such  a  decision  would  not  be  disturb- 
ed unless  onwarranted  by.  all  the  evidence. 
Including  both  the  specific  facts  and  the  de- 
du<^lonB  legitimately  to  be  drawn  from  them. 
Commonwealth  v.  Gordon,  159  Mass.  8,  S3 
N.  B  709;  Davis  t.  Harrington,  100  Mass. 
278,  36  N.  B.  771  f  McElm  v.  Glover,  161 
Mass.  418,  87  N.  B.  448;  Wright  v.  liowell, 
166  Mass.  288,  44  N.  B.  249;  Johnson  v.  Mu- 
tual Life  Ina  Co.,  180  Mass.  407,  62  K.  B. 
733.  63  L.  B.  A.  833. 

The  only  contention  pressed  by  the  plain- 
tiff is  that  one  Yaffee,  of  whose  estate  he  is 
trustee  In  bankruptcy,  made  with. the  defend- 
ant, through  its  authorized  agent  a  binding 
parol  contract  of  Insurance.  The  authority 
of  the  agent  Is  not  In  dispute;  nor  can  It  be 
argued  that,  there  may  not  be  a  valid  contract 
of  Insurance  resting  only  in  parol.  The  only 
question  is  whether  the  agreed  facts  prove 
the  making  of  such  a  contract  These  facts 
are  that  on  December  16,  1906,  Yaffee  applied 
to  one  Knight,  who  wais' agent  for  several 
other  insurance  companies  besides  the  defend- 
ant and  reqdeated  the  Issuance  to  him  of 
polioiea  of  Insurance  en  certain  identified 
property  to  the  amount  of  18.000.  Nothing 
was  said  as  to  the  companies'  by  which  the 
polides  should  be  written,  aa  to  the  amount 
to  be  assumed  by  each'  company,  as  to  th« 
premium,  nor  as  to  the  term  of  the  polictes. 
The  poiiciea  were  to  be  In  Massachusetts 
standard  form,  and  were  to  be  written  by 
Knight,. and  Yaffee  was  to  receive  them  at 


some  later  date.  Tbere  was  no  further  com> 
mnnlcatlon  between  Yaffee  and  anyone  r^>- 
reaeatlng  the  defendast,  untU  after  the  prop- 
erty sought  to  be  Insured  was  injured  by  fire. 
Knight  wrote  policies  all  bearing  date  De- 
cember 16,  1906,  in  foar  different  eompaniesb 
aggregating  the  sum  total  applied  for,  but  di- 
viding the  risk  upon  the  property  to  be  in* 
Bured  between  stock  and  furniture.  None  of 
these!  policies  were  delivered  to  Yaffee,  nor 
were,  their  contents  communicated  to  him. 
Betwe^  the  16th  and  25th  days  of  December, 
Knight  decided  that  he  ought  not  to  iasoe 
policies  for  the  entire  amount  in  companies, 
whidi  he  represented,  aad  he  requested 
another  insuraoce  agent  to  issue  policies  to 
the  aoMunt  of  92,000  oa  the  property.  These 
policies,  althouiih  written,  were  never  deliv- 
ered, and  Yaffee  knew  notlilng  about  them 
until  after  the  fire.  O^ese  facta  show  that 
the  relations  between  Yaffee  and  Knight  rest- 
ed in  negotiation,  and  had  not  reached  the 
finality  of  a  contract.  Without  a  word  of 
instmction,  request  or  latimatlaB  from 
Yaffee,  Knight  determined  the  -  «ampanies 
(subsequently  changing  them)  in  which  the  in^ 
Burance  should  be  placed,  and  the  time  for 
whidb  the  policies  should  run,  and  a  division 
«f  the  risk  between  stock  and  fixtures.  None 
of  these  essential  elements  of  the  contract 
of  insurance  wwe  either  fixed  in  advance  <xr 
subsequently  r  agreed  to  t>etween  the  partlea 
In  any  one  of  thiese  respects  Yaffee  could 
ha ve^. objected  to.  the  policies  aa  drafted  by 
Knight  and  decUned  to  receive  or  pay  for 
them.  If  he  had  so  decided,  no  llabilitr 
would  have  attached  to  bim,  nor  oould  he 
have  been  made  responsible  for  the  premium 
until  he  had  screed  to. these  stipolations  ot 
the  contracts.  The  proposals,  whidi  Knight 
arranged  upon  these  (points,  were  not  aut*- 
mitted  to  wa  accepted  by  Yaffee  until  after 
the  fire,  when  l>y  its  acts  the  defendant  de- 
cUned to  go  farther  with  the  Insurance  ood- 
tracts.  There  was  no  understanding  ez> 
pressed  or  fairly  implied  under  these  drcom- 
stances  that  the  property  of  Yaffee  ahonld  be 
immediately  protected  from  liie  time  of  the 
interview.  The  .conversation  is  described  in 
the  facts  as  being  an  application  for  poiiciea^ 
indefinite  in  the  important  particulars  lie(» 
tofore  enumerated,  which  Yaffee  was  to  re- 
ceive at  a  time  in  the  fntore.  This  indicates 
the  early  stage  of  discussion,  and  not  a  con- 
summated or  final  agreeiAent  Therefore  the 
cases,  of  which  Sanford  v.  Orioit  Company, 
174  Mass.  416,  54  N.  9.  883,  76.  Am-  St-  Rep. 
358,  Is  an  example,  are  not  applicable.  There 
Is  here  no  binding  slip,  as  in  Llpman  v.  Ni- 
agara Fire  Ini.  Co.,  121  N.  Y.  464,  24  N.  U. 
699,  8  Ii.  R.  A.  719,  nor  any  course  of  dealing 
from  which  a  mutuality  of  understanding  can 
be  implied,  as  in  EMmes  v.  Home  Ina  Co.,  94 
C.  S.  621-629,  24  L.  Ed.  298,  and  Baker  v. 
Commercial  Union  Insurance  Co.,  162  Masa 
358,  38  N.  B.  1124.  The  record  Is  bare  of 
any  facts  from  which  can  be  gathered  t 
meeting  of  minds  of  Yaffee  and  Knight  aa  io 
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M>in«  of  the  esBcntia]  elanenta  of  an  oral  con- 
tract of  inrarance.  Cleveland  Oil  Co.  t.  Nor- 
wich Union  riie  Ina.  Co^  84  Or.  228,  65  Pac 
435. 

MoreoTer,  the  facta  are  susceptible  of  the 
construction  that  the  parties  never  Inteuded 
any  oral  contract  of  Insurance,  and  that  they 
only  contemplated  a  contract  springing  into 
existence  upon  the  delivery  of  the  policies 
and  the  payment  of  the  premiums.  In  this 
aspect  of  the  agreed  facts,  Wainer  ▼.  Mllford 
Fire  Ins.  Co.,  153  Mass.  335-339,  28  N.  B.  877, 
11  li.  R.  A.  508,  and  Myers  t.  Liverpool  & 
London  &  Globe  Ins.  Co.,  121  Mass.  338,  are 
decisive  In  favor  of  the  defendant  It  fol- 
lows that  the  plalntur  has  failed  to  snMaln 
bis  case. 

Judgment  ftnr  the  defendant  afOrmed. 


ffan  Hau.  EU) 

POWERS  T.  STUBTB5VANT. 

(Supreme    Jodldal    Court    of   Maasadinaetts. 
Suffolk.    Jan.  6,  1909.) 

L  Appeal  ard  SIrbob  ({  830*)— RxHiABtRo— 

APPUOATIOIf. 

An  application  tor  rehearing,  after  a  ease 
has  been  determined  by  the  full  Supreme  Judi- 
cial Court,  cannot  be  made  as  a  matter  of  right, 
but  is  received  as  suggestion  merely  in  the  in- 
terest of  justicei  and  is  not  entered  on  the  rec- 
ords of  the  court  unless  the  Justices  in  their 
dlBcretion  determine  so  to  do. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  830.*] 

2.   APPEAI.  and  ERBOR  ({  1219*)— RXHEABtlfO— 

Appucation— EJffect.  , 

If  the  justices  of  the  Supreme  Judidal 
Court,  after  receiving  an  application  for  rehear- 
ing, do  not  advise  a  rescript  or  otherwise  sug- 
gest a  postponement  of  action  by  the  trial  court, 
an  application  to  a  single  Justlctt  to  postpone 
entry  of  judgment  to  afford  an  opportnnitv  for 
rehearing  is  a  matter  of  discretion,  and  the 
refusal  of  the  application  is  not  ground  for  bill 
of  exceptions. 

[EU.  Note.— For  other  eases,  see  Appeal  and 
Error,  Dec.  Dig,  {  1219.*] 

Appeal  from  Superior  Court,  Suffolk  County. 

Action  by  Clark  Powers  against  Malcolm 
B.  Stnrtevant  From  an  order  directing  that 
Judgment  be  entered  for  plalntUT,  defendant 
appeals.    Affirmed. 

David  T.  Montague  and  Wade  Keyes,  for 
appellant  Whipple^  Sears  &  Ogden  and  Ed- 
win M.  Brooks,. for  am>ellee.    , 

KNOWLTON,  C.  J.  Thla  la  an  appeal  by 
the  defendant  from  an  order  of  the  superior 
conrt  that  Judgment  be  entered  for  the  platn- 
tifl.  The  appeal  is  founded  ttpcm  the  fact 
that  an  application  for.  a  rehearing,  on  ac- 
ooont  of  a  supposed  error  In  law  in  the  deci- 
sion of  the  case  by  the  fnll  court,  had  been 
sent  to  the  Chief  Justice,  and  the  receipt 
of  it  had  been  acknowledged,  with  a  state- 
ment tliat  it  would  be  considered  by  the  jus- 
tUxa  at  their  next  meeting  for  consnltatlon. 
The  application  was  sent  In  Jnly,  and  the 


next  meeting  of  the  jnaMceswas  to  be  on 
the  first  Tuesday  of  September. 

Tlie  defendant  seemingly  misapprebends 
the  standing  of  a  case  after  a  final  decision 
of  It  by  the  full  conrt  upon  questions  of  law. 
On  thla  subject  Chief  Justice  Gray  said,  in 
the  opinion  in  Winchester'  ▼.  WinoheBtnv  121 
Mass.  127-180: 

"Tbe  practice  of  that  court  [the  English 
Court  of  Cltancery]  affords  no  rule  to  govern 
a  court  of  last  appeal,  whose  Judgments  have 
the  strongest  presuinptlons  In  their  favor, 
and  cannot  be  freely  reconsidered  wlthoat 
unreaaonably  protracting  litigation  and  dis- 
regarding the  claims  of  other  soiton  to  the 
attention  of  the  court 

"After  final  judgment  in  the  House  of 
Lords  or  In  the  Judicial  Committee  of  the 
Privy  Council,  no  rehearing  Is  allowed,. un- 
less for  the  purpoee  of  correcting  mistakes 
in  the  form  of  the  decree.  *  *  *  In  the 
Siq>reme  Court  of  the  Cnited  States  no  re- 
hearing of  a  case  once  decided  is  granted, 
nor  c!ven  an  argument  permitted  ni>on  the 
Question  whether  a  rehearing  should  be  had, 
unless  the  court,  upon  inspection  of  the  peti- 
tion for  a  rehearing,  sees  fit  so  to  order, 
•  •  •  and  thla  court  for  some  years  past 
has  conformed  to  that  practice  as  essential 
to  the  dlscdiarge  of  Its .  increasing  business." 

He  supports  hla  statements  as  to  the  prac- 
tice In  England  and  In  the  Supreme  Court  of 
the  United  States  by  numerous  citations.  A 
similar  practice  prevails  generally  is  the 
courts  of  last  resort  in  the  states  of  this  coun- ' 
try,  although  there  are  two  or  three,  and  pos- 
sibly more.  In  which  applloatlems  for  «  re- 
hearing of  questions  of  law  are  entertained 
and  arguments  heard  upon  them.  Ttxo  ap- 
plication In  Winchester  v.  Winchester,  ubl 
supra,  was  on  the  ground  that  a  decree  bad 
been  entered  erroneously  as.  by  consent  of 
the  parties,  when  in  fact  there  was  no  oon- 
sent  The  court  received  the  ai^Ucatlon 
without  hearing  argument  upon  It,  and  an^ 
nouoced  a  decision  refusing  a  rehearing.  In 
cases  of  applications  for  a  rehearing  on  the 
ground  of  a  supposed  orror  of  the  full  court 
it  has  been  the  practice,  for  many  years,  not 
to  treat  them  as  having  any  standing  as  a 
part  of  the  legal  procedure  in  the  case.  Tbety 
are  not  recognized  by  our  statutes.  They 
cannot  be  made  as  a  matter  of  right,  and 
they  are  not  entered  upon  the  records  of  the 
court  unless  the  justices,  in  their  discretion, 
think  they  ought  to  be. 

Of  course  there  Is  a  possibility  <a  error  in 
a  decision  by  the  most  learned  and  iwtnstak- 
Ing  court  in  the  world.  The  justices  of  the 
Supreme  Court  of  the  UultSd  States,  and  of 
other  distinguished  tribunals,  are  often  near- 
ly evenly  divided  In  opinion  upon  a  difficult 
question  of  law.  But  when  a  decision  is 
made,  after  a  court's  best  efforts  to  reac^  a 
correct  conclusion,  it  ought  not  to  be  open  to 
revlsloh  merely  because  it  seems  to  the  de- 
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feated  party  to  be  'wrong.  On  the  other  hand. 
If  by  any  accident,  oyerslght  or  inadvertence 
a  wrong  condnslon  should  be  reached  in  any 
case,  the  judges  who  made  the  decision  pre- 
sumably would  he  more  desirous  than  any 
one  else  to  correct  the  error.  Accordingly, 
in  such  a  case  they  would  welcome  a  sugges- 
tion in  the  Interest  of  Justice,  from  anybody, 
at  any  time  while  they  have  power  to  revise 
the  decision.  The  practice  of  the  court  in 
reference  to'  such  suggestions  from  a  party 
is  stated  In  Wall  v.  Old  Colony  Trust  Com- 
pany, 177  Mass.  275-278,  58  N.  E.  1016,  1016, 
as  follows:  "Such  an  application  has  no 
standing  under  our  laws  as  a  recognized  part 
of  our  procedure,  but  is  received  only  as 
friendly  information  to  the  Justices  of  an 
oversight  or  manifest  error,  which,  in  the 
opinion  of  the  Justices,  should  call  for  cor- 
rection or  reargument.  Argument  is  not 
heard  upon  such  an  application,  nor, should 
the  application  Itself  contain  any  argument, 
but  it  should  suggest  the  error  relied  on."  If 
eadb  a  suggestion  Indicates  an  error  the 
court,  of  its  own  motion,  will  do  anything  In 
its  power  to  accomplish  Justice  and  protect 
the  rights  of  the  parties.  But  happily  there 
is  seldom  oooaslon  to  do  anything  of  this 
kind,  and  it  would  be  likely  to  work  injus- 
tice rather  than  justice,  to  permit  a  party, 
by  presentihg  audi  an  application,  to  post- 
pone as  of  right  the  entry  of  final  Judgment, 
after  a  case  has  been  through  all  tlie  earlier 
stages  of  litigation,  and  has  been  finally  de- 
cided with  due  deliberation  by  the  court  of 
last  resort  If  the  Justices,  after  receiving 
such  an  application,  do  not  recall  the  re- 
script, or  otherwise  suggest  a  postponement 
of  action  by  the  lower  court,  the  action  of 
that  court  should  be  governed  by  the  rule 
stated  in  Shannon  v.  Shannon,  10  Allen,  249, 
in  these  words:  "The  application  to  tbe 
court,  bolden  by  a  single  Judge,  to  postpone 
entering  judgment  for  the  purpose  of  afford- 
ing the  party  an  opportunity  for  a  reargu- 
ment upon  a  case  already  decided  by  the  full 
court,  was  a  matter  within  the  discretion  of 
the  judge,  and  his  ruling  refusing  such  appli- 
cation does  not  furnish  any  ground  for  a  bill 
of  exceptions."  On  the  face  of  the  record 
the  case  was  ripe  for  judgment,  and  there 
was  no  error  of  law  In  making  the  order. 
Judgment  afllimed. 


(200  Mass.  419) 

HOUDLBTTB  et  al.  v.  DEWEY. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  5.  190U.) 

1.  Salm  (S  79*)— Oohtbact— CoNsTBUcmoN— 
Deuvsby. 

Plaintiffs  engaged  to  import  structural 
beams  and  deliver  them  to  a  structural  com- 
pany, whose  works  were  at  Everett.  The  con- 
tract, however,  required  payment  on  delivery  to 
the  structural  company  at  Boston.  Held,  that 
plaintiffs  were  only  required  to  deliver  at  Bos- 
ton, and  that,  when  the  beams  were  landed  on 


the  wharf  and  the  stmctural  company  notified, 
plaintiffs'  contract  was  performed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  214;  Dec.  Dig.  {  79.*] 
2.  SAua  (S  76*)  —  CoNBTBtrcnow  —  Fbeiqht 

Expense— Recovery. 

Where  plaintiffs  contracted  to  import  and 
deliver  beams  to  a  structural  company  at  Bos- 
ton for  defendant,  and  their  correspondence 
showed  that  defendant  understood  that  plaintiffs 
would  transport  the  beams  from  the  delivery 
point  on  the  Boston  wharf  to  the  structural 
company's  plant  at  defendant's  expense,  and 
plaintiCu  did  so,  they  were  entitled  to  recover 
from  defendant  the  cost  of  such  transportation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  (  75.»] 

Exceptions  from  Superior  Court  Suffolk 
County:  li.  B.  Holmes  and  Francis  A.  Oas- 
kill.  Judges. 

Action  by  Fred  A.  Houdlette  and  others 
against  William  O.  Dewey.  Judgment  for 
plaintiffs,  and  defendant  brings  exceptions. 
Overruled. 

This  action  was  brought  to  recover  a  bal- 
ance due  for  a  anantlty  of  steel  beams,  for 
labor  of  cutting  the  same,  and  expenses  of 
transportation  from  Boston  to  East  Everett. 
Mass. 

Plaintlfrs  claim  was  based  on  the  written 
proposition  and  acceptance  set  up  In  the 
declaration  made  by  letter,  with  the  acc^t- 
ance  Indorsed  thereon,  as  follows: 

"Boston.  July  29,  1902. 

"Mr.  Wm.  C.  Dewey,  New  York,  N.  Y.~ 
Dear  Sir:  We  propose  to  furnish  and  deliver 
to  the  New  England  Structural  Company. 
Boston,  a  schedule  of  steel  beams  as  per  their 
sheets,  Nos.  1  to  11,  inclusive,  and  the  small 
schedule  for  New  York,  amounting  to  about 
275  tons,  for  the  sum  of  $2.05  base,  including 
duty  and  wharfage  in  Boston  or  New  York 
for  beams  up  to  and  including  15";  larger 
sizes  usual  extras,  |2.50  per  ton. 

"Terms:  Gash  by  sight  draft  against  in- 
voice and  delivery  to  New  England  Structur- 
al Company  at  Boston  and  on  dock  in  New 
York,  you  to  advance  |3,000  in  cash  (as  an 
evidence  of  good  faith)  the  same  to  be  applied 
against  the  payment  of  our  last  delivery  of 
beams. 

"Delivery :  Shipment  of  the  entire  schedule 
from  Europe  to  be  made  within  four  to  six 
weeks  from  this  date.  It  is  understood  that 
tills  contract  is  accepted  and  the  sale  made 
subject  to  delays  brought  about  by  strikes, 
fires  or  causes  beyond  our  control. 
"Yours  very  truly, 

"Fred  A.  Houdlette  &  Sons. 

"Accepted  July  81, 1902. 
"Wm.  C.  Dewey." 

It  appeared  in  evidence  that  after  about 

two-thirds  of  the  beams  called  for  by  the 

contract  had  arrived  at  Boston  the  plaintiffs 

sent  the  following  telegram  to  the  defendant: 

"Boston,  Mass.,  Sept  17. 1902. 

"W.  C.  Dewey,  6  East  14th  St,  New  York. 
Contract  calls  for  delivery  dock  Boston  who 
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attends  to  delivery  Structural  Companies 
works.  They  can't  receipt  until  that  Is  done, 
draft  must  be  paid  upon  presentation. 

"F.  A.  Hondlette  &  Son." 

To  this  the  defendant  replied  by  telegraph 
on  the  same  day  as  follows: 

"New  York,  Sept  17,  1902. 

"To  F.  A.  Houdlette  &  Son,  139  MUk  Street, 
Boston.  Read  contract  July  twenty-ninth  you 
must  deliver  to  Structural  Co.  will  not  ac- 
cept draft  until  that  is  done. 

"Wm.  C.  Dewey,  5  E.  14th  St" 

On  the  same  day  the  defendant  wrote  the 
plalntlfFs,  Inclosing  a  copy  of  the  above  tele- 
gram from  himself  to  the  plalntifCs  as  fol- 
lows: 

"Your  telegram  received  and  I  have  replied 
as  per  Inclosed  M^y.  It  is  needless  to  say 
that  I  am  surprised  that  you  could  send  the 
telegram  you  did.  I  depended  on  my  memory 
when  I  wrote  you  tbe  15th  Inst,  but  it  was 
perfectly  clear  to  me  as  I  allowed  yon  the 
extra  5c.  just  for  that  purpose  and  your  con- 
tract calls  for  delivery  to  New  England 
Structural  Co.  and  cash  by  sight  draft  against 
Invoice  and  delivery  to  New  England  Struc- 
toral  Co.  That  matter  was  thrashed  out 
thoroughly  in  Boston  and  I  was  not  In  a  po- 
sition to  attend  to  the  detail  of  receiving 
beams  provided  they  should  be  delivered  to 
the  New  England  Co.  and  it  was  especially 
agreed  that  their  receipt  should  be  attached 
to  draft" 

The  following  testimony  of  defendant  ap- 
pears in  the  record  with  reference  to  this 
letter: 

"Q.  What  are  you  referring  to  In  the  letter 
of  September  17,  1902,  from  defendant  to 
plaintiffs?  How  did. you  know  they  were 
charging  you  extra  for  transportation,  of 
which  yon  complained? 

"A.  l%at  referred  to  the  cutting,  your 
honor.  The  five  cents  extra  was  for  cutting 
to  lengths  as  called  for  In  the  schedule,  and 
that  is  what  I  referred  to  as  the  five  cents, 
and,  as  I  say,  the  delivery  was  to  be  to  the 
works  of  the  New  England  Company. 

"Q.  Yon  say  that  you  were  complaining 
then  of  the  charge  for  the  extra  cutting? 

"A.  No;  I  was  complaining  in  that  letter 
cX  the  charge  for  freight  or  his  refusal,  rath- 
er, to  deliver  tbe  goods  to  the  mill  of  tbe  New 
England  Structural  Company.  He  wanted 
to  have  a  delivery  of  the  order  constitute  a 
delivery  of  the  goods,  and  I  refused  to  accept 
a  delivery  order  as  a  delivery  of  the  goods." 

Also,  under  date  of  September  17th,  de- 
fondant  wrote  plaintiffs  as  follows: 

"Springfield,    September  17th. 

"F.  A.  Houdlette  &  Son— Gentlemen:  I 
found  It  necessary  to  come  here  and  will  be 
here  during  the  day.  To-morrow,  Thursday, 
if  you  wish  to  telephone  me  I  will  be  at  my 
home  at  10  a.  m.,  or  I  will  be  at  the  office 
of  P.  P.  Kellogg,  the  United  States  Envelope 
Company,  at  11  a.  m.  You  should  telephone 
your  bank  here  Co  hold  draft  until  you  send 
receipt  of  New  England  Structural  Company 


and  have  delivered  as  per  contract  of  July 
29th.  You  know  that  I  have  no  facility- for 
receiving  or  arranging  for  delivery,  and  it 
was  never  Intended  that  I  should  be  bothered 
with  It 

"Yours,  W.  C.  Dewey." 

On  September  18th  plaintiffs  telegraphed 
defendant  as  follows: 

"Boston,    Sept    18,   1902. 

"W.  C.  Dewey,  69  Maple  St,  City.  We  will 
deliver  beams  Structural  Co.  Everett  Please 
pay  draft  to-day.      J.  A.  Houdlette  &  Son." 

On  the  same  day  plaintiffs  sent  the  defend- 
ant the  following  letter: 

"Boston,  Sept  18,  1902. 

"Mr.  W.  &  Dewey,  69  Maple  St,  Spring- 
field, Mass.— Dear  Sir:  Since  talking  with 
you  on  the  telephone  this  morning  we  have 
wired  you  as  follows  which  we  now  confirm: 
'We  will  deliver  beams  Structural  Co.  Ever- 
ett. Please  pay  draft  to-day.'  We  also  had 
our  bank,  the  Beacon  Trust  Co.,  wire  to  the 
Springfield  Safe  Deposit  &  Trust  Co.  to  hold 
draft  made  on  you  over  another  day.  We 
trust  however,  that  you  have  taken  this  up 
to-day.  We  will  proceed  as  soon  as  possible 
to  deliver  this  material  to  the.N.  B.  Structur- 
al Co.  at  BSverett 

"Beferring  to  the  steel  columns  for  your 
new  building,  we  have  a  cable  from  our  for- 
eign representative   stating  that   he  would 
quote  us  a  price  on  these  In  a  few  days. 
"Yours  very  truly, 

"F.  A.  Houdlette  &  Son. 
"Diet  by  M.  K.  H."  ^ 

During  tbe   month  of  October  following 
the  balance  of  the  beams  called  for  by  the 
contract  having  arrived  the  following  cor- 
respondence was  had  between  the  parties : 
"New  York,  Oct  13,  1902. 

"F.  A.  Houdlette  &  Sons,  189  Milk  Street 
— Gentlemen:  We  have  yours  of  Oct  11th, 
and  shall  decline  to  accept  the  draft,  so  you 
may  as  well  notify  the  bank  to  recall  It  I 
told  you  when  I  was  in  Boston  the  condi- 
tions under  which  I  would  accept  the  draft, 
and  Inasmuch  as  you  have  the  $3,000,  every- 
thing is  to  your  advantage,  and  I  will  not 
pay  out  any  more  mon^  until  I  receive  the 
following : 

"Duplicate  Invoice,  giving  detail  of  beams 
with  weights,  showing  a  credit  for  over- 
charge for  last  bill,  and  a  delivery  from  the 
New  England  Structural  Co.  There  is  no 
use  in  your  trying  to  do  business  with  me 
In  the  way  that  you  have,  and  I  shall  Insist 
upon  my  rights  as  specified  in  the  contract 

"Your  prompt  compliance  will  save  trouble 
and  possibly  expense  for  yon,  and  under  the 
circumstances  you  cannot  possibly  be  taking 
any  risk,  so  I  Shall  Insist  upon  the  above, 
and  will  not  accept  the  draft  until  every- 
thing has  been  complied  with,  aa  stated 
above. 

"Yours  truly,  Wm.  O.  Dewey." 

"Boston,  Oct  15,  1902. 

"Wm.  C.  Dewey,  Esq.,  5  East  14th  St, 
New  York— Dear  Sir:     Your  letter  of  the 
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i8th  Inst  reeelTed,  contents  noted.  We  ba^e 
consulted  with  Mr.  K^es  on  the  mibject  and 
be  states : 

.  "The  position  which  Mr.  Dewey  assumes 
Is  so  entirely  different  from  what  I  would 
think  a  business  man  experienced  In  the 
building  trade  would  take  that  I  do  not  un- 
derstand It  A  contract  was  made  with  him 
for  ddlvery  at  Boston  of  certain  beams  at  a 
base  price  of  2.05c.  Yon  (F.  A.  H.  &  Son)  have 
kindly  for  Dewey,  but  very  foolishly  for 
yourselves,  paid  on  the  previous  shipments 
the  transportation  charges  from  Boston  to 
Everett  at  a  cost  of  6c  per  cwt 

"'Let  us  hereafter  follow  and  "stick"  to 
the  condltlMiB  of  the  contract  which  ex- 
plicitly states  a  base  price.  Base  price  In 
the  steel  business,  as  we  all  understand,  Is 
the  first  charge  for  ordering  sizes  of  mate- 
rial. In  beams  for  sizes  under  18".  Any  ad- 
ditional work  on  them  of  whatever  nature 
Is  charged  extra,  end  as  a  consequence  we 
have  been  Charged  for  cutting  to  exact 
lengths  on  the  Dewey  order,  which  charge 
has  been  objected  to  by  him.  We  certainly 
do  not  want  to  absorb  8  8/4c.  per  cwt.  In 
addition  to  the  6c.  already  and  the  exi>ense 
of  the  bond  ($30.00)  or  else  yvu  will  be  re- 
ceiving perhaps  a  cent  a  pound  when  Mr. 
Dewey  finishes  his  demands.  You  have  giv- 
en away  too  much  already  and  I  ask  that 
the  terms  of  the  contract  be  carried  out  on 
our  part  and  If  Mr.  Dewey  refuses  to  do 
his  part,  the  fatUt,.  responsibility  and  ex- 
pense \|1II  be  his,  not  ours.  If,  as  I  under- 
stand, he  has  refused  already  and  will  not 
recede,  dispose  of  the  material  by  sale  at 
as  early  a  date  as  possible  to  save  charges.' 

"What  will  we  do  In  the  matter?  Will 
you  pay  or  wUl.we  di^)oee  of  the  material 
elsewhere? 

"Yours  very  truly, 

"ffv  A.  Houdlette  &  Son." 
"Boston,  Oct  17,  1902. 

"Mr.  Wm.  C  Dewey,  New  York — Dear 
Sir:  Your  letter,  of  yesterday  received  and 
contents  noted.  In  reply  would  state  that  If 
foolishness  and  chlldlsbness  has  been  exhibit- 
ed It  has  not  been  on  our  part  If  we  bad 
gone  by  the  strict  letter  of  the  contract  on 
delivery  you  would  be  paying  $1.00  per  ton 
extra  for  delivery  to  Everett 

"We  have  decided  now  to  stick  to  the  con- 
tract Your  threats  are  out  Of  place.  Un- 
less we  hear  from  you  to-morrow  agreeing 
to  pay  our  bill  as  Its  stands  we  will  dispose 
of  the  material.  We  will  wait  fbr  your  Im- 
mediate telegraphic  r^Iy  to  this  letter  be- 
fore acting. 

"Yours  very  truly, 

"F.  A.  Houdlette  ft  Son. 
"Diet  tor  M.  &  H." 

.    The  following  ttlegram  was  In  evidence: 

"October  21st 

"Will  deliver  beams  to  Structural  Com- 
papy>  Everett,   and  charge  you  tranaporta- 
tl<mt  this  being  additional  to  the  contract. 
"F.  A.  Houdlette  &  Son." 


The  oonrt  found  that  the  rights  'under  the 
contract  were  not  varied  by  the  payment  of 
the  first  draft  by  defendant  and  the  letter 
and  telegrams  of  plaintiffs  promising  to  de- 
liver at  Eiverett;  both  parties  having  acted 
under  mutual  mistake  of  facts  and  that  no 
variation  of  the  original  contract  was  made, 
and  the  minds  of  the  parties  not  having  met 
on  any  variation. 

Joseph  Cavanagh,  for  plaintiffs.  Whip- 
ple, Sears  &  Ogdoi  and  Edwin  M.  3rook8, 
for  defendant 

BRAIiBY,  J.  The  declaration  as  amend- 
ed contained  two  counts,  the  first  declaring 
for  the  balance  of  an  account  due  under  the 
contract,  the  second  on  an  account  annexed 
in  which  the  balance  was  itemized.  At  the 
trial,  the  other  items  -having  been  either  ad- 
mitted or  not  seriously  contested,  the  con- 
troversy seems  finally  to  have  been  narrow- 
ed to  the  charge  for  transportation,  and  the 
exception  to  the  refusal  to  rule  that  under 
die  contract  the  plaintiffs  could  not  recover 
therefor,  iMresents  the  only  question  to  be  de- 
cided. The  plaintiffs'  letter  to  the  defmd- 
ant,  with  his  acceptance,  constituted  the 
contract  and  in  view  of  the  findings  of  the 
Judge,  which  were  supported  by  the  evl- 
deneev  that  it  had  not  been  varied  by  their 
subsequent  telegrams,  letters,  and  interviews, 
their  respective  rights  rest  upon  Its  con- 
struction. It  may  be  gathered  from  the  ex- 
ceptions, which  are  extremely  meager  of  any 
clear  description  of  the  parties,  or  their  sit- 
uation, at  the  time,  that  the  defendant  who 
was  an  architect  residing  in  another  state, 
intended  to' -use  the  steel  btems,  after  they 
'had  been  properly  fitted;  in  the  erection  of 
a  building  either  owned  by  him  or  being  built 
under  bis  supervision.  The  plaintiffs  engag- 
ed to  import  the  beams,  and  deliver  them 
to  the- New- England  Structural  Company,  by 
whom,  under  a  separate  contract  with  him, 
they  were  to  be  wrought  Into  the  desired 
shape.  But  in  fact-  their  works  were  at  Ev- 
erett, and  as  the  company  refused  to  accept 
delivery  of  the  beams  at  the  wharf,  the 
plaintiffs,  having  paid  for  transportation  to 
the  >vorks  for  all  the  shipments,  demanded 
reimbursement  The  defendant's  agreement 
with  the  company  does  not  appear,  nor  is  It 
important  for  upon  recurrence  to  the  con- 
tract the  plaintiffs  became  bound  to  deliver 
only  "at .  Boston," '  the  place  designated  by 
the  buyer,  and  when  the  beams  were  landed 
on  the  wharf,  and  the  company  notified,  they 
had  performed  their  contract  and  the  title 
then  passed  to  him.  Ghlckerlng  v.  Fowler, 
4  Pick.  872 ;  Lucas  v.  Nidiols,  5  Gray,  309 ; 
Nichols  V.  Mwse,  100  Mass.  623;  Peck  v. 
WatecB,  104  Mass.  845;  Wyoming  National 
Bank  v.  Dayton,  102  IT.  S.  69,  26  L.  Ed.  77; 
Smith  V.  Chance,  2  B.  ft  A.  763,  7S6.  In  pay. 
fnent  of  the  shipments  cwthey  arrived,  and 
upon  making  delivery,  sight  drafts  were  to 
be  drawn  upon  the  d^endant  against  the 
invoices.  .But  as  the  company  would  not  re- 
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celpt,  Tinless  the  beams  liail  been' actually  re- 
ceived, after  abotit  two-thirds  had  arrived, 
and  were  on  the  whart,  the  plaintiffs  tele- 
graphed the  defendant  of  the  refusal,  and 
asked  for  Instractlons.  If  this  telegram,  his 
letter  In  reply,  and  the  telegram  and  letter 
sent  to  blm  the  following  day,  to  which  no 
answer  was  received,  are  read  In  connection 
with  his  oral  testimony  in  I'eply  to  questions 
put  by  the  court,  there  was  evidence  which 
warranted  the  judge  In  flndlbg  that  the  de- 
fendant understood  the  plaintiffs  were  to 
transport  the  beams  to  the  mill  of  the  com- 
pany for  his  benefit,  and  at  his  expense: 
The  plaintUta,  therefore,  having  made  the 
necessary  outlay,  were  properly  found  en- 
titled to  recover  the  amount  upon  the  ac- 
Qoaat  annexed.  Massaebnaetts  Mutual  Life 
Ins.  Co.  V.  Oreen,  185  Mass.  806,  70  K  B. 
202  7  Foote  V.  Corttlng,  iWMaes.  5S,  62,'  6S, 
80  N.  E.  600,  15  L.  R.  A.  (N.'S.)  693.  .  ' 
Exceptions  overruled. 

000  Haai.'412) 

EASTMAN  V.  BOSTON  ELEVATED  BY. 

CO. 

(Supreme  judicial  Court  Of  MassachasettB. 

Suffolk.    Jan.  5, 10O9.), 

1.  WiTKESSES  ($  267*)— CaOSS-EXAiaiTATIOR— ; 
DlBCBETION. 

The  Iniury  for  whldi  recovery  was  Bouf;bt 
being  of  an  arm,  exclusion  of  croisa-examination 
of  tMaintlS  aa  'to  any  miscarriage  from  11  to  20 
years  t)efore  the  accident  is  in  the  discretion  of 
the  court ;  any  connection  between  that '  and 
tiie  accident  being  too  attenuated  and  remote 
for  consideration. 

[BH.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  J  923;  Dec.  Dig.  f  267.*] 

2.  Witnesses    ($   831^*)  —  Iupeachiunt — 
Scope  oi  Inquiry. 

In  the  introduction  of  evidence  alfecting 
generally  the  credibility  of  a  witness,  the  inquiry 
Ui  ihnited  to  her  reputation  for  truth  and  v*erac- 
ity ;  so  the  impeaching  witness  cannot  also  be 
asked  if  he  would  believe  her  under  oatb. 

{Ed.  Note.— For  other  oases,  see.  Witnesses, 
Dm&  Dig.  {  881^*} 

Exceptions  from  Superior  Court,  Suffolk 
County;  Frederldc  Lawton,  Judge. 

Action  by  Jeannette  F.  Eastman  against 
the  Boston  Eflevated  Railway  Company.  Ver- 
dict for  plaintiff.  Defendant  excepted.  Ex- 
ceptions overruled. 

Cbas.  A.  McDonough,  for  plaintiff.  Forrest 
F.  Collier,  for  defendant 

MORTON,  J.  The  Injury  for  which  the 
plaintiff  sought  to  recover  was  to  her  arm. 
In  the  course  of  her  cross-examination  by  the 
defendant  It  appeared  that  the  plaintiff  was 
married  9  years;  that  her  husband  was  dead 
and  that  she  had  been  a  widow  11  years.  It 
also  appeared  that  menstruation  came  on  Im- 
mediately after  the  accident,  about  a  week 
"ahead  of  time."  Thereupon  she  was  asked 
this  question:  "Have  you  ever  had  any  mis- 
carrlajges  since  you  were  married?    •    •    • 


I  mean  during  your  marrlaga"  -  •'Sbe  Question 
waa  excluded  and  the  defendant  excepted. 
It  Is  enough  to  say  that  Its  exclusion  was 
plainly  within  the  dlscretloa  uf  the  presiding 
Justice  as  to  the  extent  to  which  the  cross- 
examination  should  be  permitted  to  go.  It 
was  possible  of  course  that'  there  might  be 
a  connection  between  the  injured  arm  and 
premature  menstruation  and  miscarriages 
which  occurred  from  11  to  20  years  before  the 
accident.  But,  if  there  was,  it  was  too  at- 
tenuated and  remote  for  consideration. 

The  defendant  was  allowed  to  aSk  a  wit- 
ness called  by  it  If  be  knew  what  the  reputa- 
tion of  the  plaintiff  for  truth  and  veracity 
was,  and  upon  his  answering  that  he  did  to 
ask  him  what  it  was,  and  the  witness  replied 
that  it  was  bad.  Tliereupon  the  defendant 
asked  the  witness,  "Would  you  believe  her 
under  oath?"  On  the  plaintiffs  objection 
the  question  was  excluded  and  the  defend- 
ant excepted. 

Whatever  may  be  the  rule  in  England  and 
in  Borne  other  jurisdictions  in  this  country, 
we  regard  It  as  settled  In  this  commonwealth 
that.  In  the  introduction  of  evIS^cs  affecting 
generally'  the  credibility  of  a  witness,  the  In- 
quiry Is  limited  to  his  reputation  for  truth 
and  veracity.  Wetherbee  v.  Norris,  103  Msbb. 
565;  Com.  y.  Lawler,  12  Allen,  585;  Qulnslga- 
mond  Bank  v.  Hobbs,  11  Gray,  260, 257 ;  Com. 
V.  Moore,  3  Pick.  194,  196.  This  rule,  it  is 
said  in  30  A^n.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
1075,  "Is  well  supported  by  authority  as  weU 
as  reason,"  and  a  large  number  of  caaes  is 
cited.  See,  also,  Teese  v.  Huntington,  23 
How.  2, 16  L.  Ed.  479,  and  I  Oreenleaf  on  Br. 
8  461. 

Eixceptions  overruled. 


(too  Mass.  527) 

CARROLL  V.  BOSTON  ELEVATED  RT.  CO. 

(Supreme  Judicial-  Court  of  MasaadiusettB. 
••■  Suffolk.    Jan.  6,  1909.) 

1.  Discovert  (8  40*)— Statutoet  Pbovisions 

—  INTEBBOOATOBIES  —   SUBJECT-MaTTEB     OF 
BXAHINATION. 

Under  Rev.  Laws  1902,  c.  173,  i  68,  pro^ 
vlding  that  a  person  interrogated  before  trial 
shall  not  be  obliged  to  answer  a  question  dis- 
closing the  manner  in  which  he  proposes  to 
prove  his  case,  a  defendant  in  a  personal  injury 
action  is  not  compelled  to  discloee  in  advance 
its  theory  of  the  accident,  or  to  state  the  facts 
derived  from  investigation  on  which  it  will  rely 
to  establish  its  defense. 

[Ed.   Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  8  53 ;   Dec.  Dig.  t  *1)-*1 

2.  Appeal  and  Ebbob  (J  970*)— Discretion 
of  lowbr  coubt— exclxrsion  of  evidence 
—Review. 

It  is  within  the  discretion  of  the  presiding 
Judge  to  exclude  the  testimony  of  a  medical  ex- 
pert on  the  ground  that  the  witness  lacks  suffi- 
cient medical  experience;  and  such  discretion 
will  not  be  disturbed,  unless' wrongfully  exer- 
cised. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3S49 ;    Dec!  Dig.  8  970.*] 


•For  other  cases  see  urns  toplo  and  section  NUMBER  bi  Dec.  *  Am.  Digs.  U07  to  data,  A  fteporter  Indexes 
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8.  Appkax.  aitd  Bbbob  d  1056*)  —  Habhusbs 
Ebbob  —  Bbboreous   Exclusion  or  Evi- 

DXNCE. 

The  error,  if  any,  in  excluding  evidence 
bearing  only  on  the  messure  of  damages  in  a  per- 
■onal  injury  action,  was  not  prejudicial,  where 
the  jury  found  that  there  was  no  liability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cmt  Dig.  t  4100;    Dec.  Dig.  {  lOQS.*] 

4.  WlTNBSBKB   (S   874*)  — BlAB    OF   WITNESS  — 

Coupbtikot  of  Evidence— DiBCBBnoM  or 

COUBT. 

A  witness  having  testified  that  she  had  only 
the  friendliest  feelings  toward  plaintiff,  plain- 
tiffa  attorney,  to  show  bias,  offered  a  letter 
written  by  witness  containing  unpleasant  gossip 
in  relation  to  doings  of  plaintifTs  son  and 
daughters,  but  only  inferentially  referring  to 
plaintiff  herself.  Held,  that  the  exclusion  of  the 
letter  was  discretionary  with  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  S  374.*] 

6.  EviDENCB  (I  653*)  —  Opinion  Evidence  — 

HTPOTHEnCAL  QtTESTION. 

A  hypothetical  question  may  rest  either  on 
assumed  facts  already  in  evidence  or  on  assum- 
ed facts  which  may  be  put  in  evidence. 

[Ed.   Note.- For   other   cases,    see   Evidence, 
Cent.  Dig.  I  2371;  Dec  Dig.  i  553.*] 

6k  Apfbai,  and  Ebbob  ({  871*)— Disobetior 
of  loweb  coubt— rbcepnoh  of  evidence 
—Review. 

In  determining  the  scope,  fullness,  and  dis- 
tinctness of  hypotheti«il  questions,  much  must 
be  left  to  the  discretion  of  the  presiding  judge, 
and  his  discretion  will  not  be  overriden,  unless 
It  very  clearly  appears  to  have  been  wrongfully 
exercised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  871.*] 

7.  Evidence  (|  564*)  —  Htpothbticai.  Qttbb- 
TioNS— Answers— Sufficiency. 

A  hypothetical  question,  asked  an  expert 
as  to  the  causes  for  the  derailment  of  a  car, 
was  predicated  on  the  assumption  that  the  car 
track  and  the  switch  were  apparently  In  good 
condition  before  and  after  the  accident,  woich 
facts  were  established  by  testimony.  There  was 
no  objection  or  exception  to  the  question,  and 
the  answer  assumed  the  facts  stated  in  the 
anestloB,  and  the  witness  then  proceeded  to  give 
fils  opinion  and  demonstrate  the  correctness 
thereof  by  giving  reasons  therefor.  Heid,  that 
the  testimony,  of  the  expert  was  not  open  to 
the  objection  that  it  assumed  the  existence  of 
facts  not  in  evidence. 

[Ed.   Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  >  2375;   Dec.  Dig.  {  554.*] 

&  Tbial  (I  260*)  —  iNsrBUcnoNS  —  REF08AI. 

TO    Give    Instbuohon    Covebed    bt    the 

Craboe  Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions substantially  embodied  In  instructions  giv^ 
en. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  651-659 ;  Dec.  Dig.  i  260.*] 

9.  Tbiai.  ({  244*)— iNSTBucnoNS— SmaLiNG 
Out  Pobtion  of  Evidence.  • 

An  instruction  in  a  personal  Injury  action 
that  the  jaiy  are  not  bound  to  believe  the  evi- 
dence of  the  defense,  or  to  accept  the  explana- 
tion of  the  accident  offered  by  defendant,  unless 
they  are  satisfled  that  it  is  trae  and  that  the  ac- 
cident was  not  due  to  the  negligence  of  defend- 
ant, is  properly  refused,  because  it  singles  out 
a  portion  of  the  evidence  for  comment 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  578,  679;    Dec.  Dig.  5  244.*] 


10.  Tbiai,  ((  260*)— iNsrauui'ioira— Refusal 
to  Give  Instbuotions  Covebed  bt  CHAsaa 
Given. 

Where  the  court  in  a  personal  Injury  actioa 
charged  that  the  credibility  of  the  witnesses  and 
the  weight  of  the  evidence  as  to  any  adequate 
explanation  offered  by  defendant  were  fer  the 
jury,  the  refusal  to  charge  tbat  the  jary  were 
not  bound  to  believe  defendant's  explanation  of 
the  accident  nnless  Uiey  were  aatiafled  that 
It  was  true,  wae  not  errMieoue. 

[Ed.  Note.— For  other  ca«es,  see  Trial,  Cent. 
T^.  tl  651-«58;   Dec.  Dig.  I  260.*] 

11.  Cabbiexs  (I  317*)— IRJUBIEB  to  Passen- 

OEB8— EiVIDENCB— ADKISBIBILITT. 

The  fact  that  a  car  jumped  a  switch  on 
being  replaced  after  its  derailment  at  the 
switch.  Injuring  a  passenger,  is  inadmissible  aa 
evidence  of  an  admission  by  the  carrier  that  the 
passenger  had  been  injured  through  its  negli- 
gence. 

[Bid.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  {  817.*] 

12L  Gabbikbs  U  821*)— Cabbiage  of  PASSEif 
OEBS — Cabe  UEQUiBED— Instbuotions. 

An  instruction,  in  an  action  for  injuries 
to  a  passenger  by  the  derailment  of  the  car,  that 
the  carrier  was  bound  to  use  the  highest  degree 
of  care  for  the  safety  of  Its  passengers  consist- 
ent with  the  practical  operation  of  the  road, 
and  that  if  the  jury  found  that  the  accident 
would  not  have  resnited,  had  greater  care  been 
taken  to  examine  the  switch  at  the  place  ot 
the  derailment  of  the  car,  the  passenger  was 
entitled  to  recover,  was  erroneous,  because  It 
subjected  the  carrier  to  a  greater  liability  than 
the  law  imposes. 

[Ed.  Note.— For  other  cases,  see  Caniers^ 
Cent  Dig.  f  1327;   Dec.  Dig.  {  321.*] 

13.  EVIDEROI  ({  94*)  —  "Pboca  Faoib  OTt« 
DXNCB." 

"Prima  fScie  evidence,"  In  legal  Intendment; 
means  evidence  which.  If  nnrebutted  or  unex- 
plained, is  sufficient  to  maintain  the  proposi- 
tion and  warrant  the  conclusion  to  support 
which  it  has  been  introduced ;  but  a  prima 
facie  case,  when  made  out,  does  not,  either  nec- 
essarily or  usually,  change  the  burden  of  proof. 

[E/d.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  t  117 ;   Dec.  Dig.  g  94.* 

For  other  definitions,  see  Words  and  Phrases^ 
vol.  6k  pp.  6549,  6550;   vol.  8,  p.  7762.] 

14.  Evidence  (|  94*)— "Bubden  of  Pboof," 

In  the  sense  of  the  burden  of  the  evidence, 
the  "burden  of  proof  may  change  from  ob« 
side  to  the  other  as  the  trial  proceeds;  but  In 
the  sense  of  maintaining  the  issue  involved  in 
the  action,  it  constantly  remains  on  the  party 
alleging  the  fact  which  constitutes  the  issn& 
and  when  all  the  evidence  has  been  introduced 
the  jury  must  determine  whether  it  has  l>een 
maintained. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  f  117;    Dec.  Dig.  S  94.* 

For  other  definitions,  see  Words  and  Phrase^ 
VOL  1,  pp.  904r-907;   vol.  8,  p.  7593.] 

15.  CABBIEBS    (I   316*)— INJUBIES   TO   PA88Bir« 

QEBB— Bubden  or  Pbooit. 

Where,  in  an  ai^tion  for  injuries  to  a  pas- 
senger by  the  derailment  of  the  car,  the  carrier 
gave  evidence  from  which  the  jury  could  find 
that  it  had  used  due  care  in  tne  construction, 
equipment  and  maintenance  of  the  railway,  the 
burden  of  proof  was  not  shifted,  bat  remained 
on  plaintiff  to  establish  the  carrier's  negligence 
on  all  the  evidence,  of  which  the  presumption 
of  negligence  on  proof  of  the  derailment  and 
injury  formed  only  a  part. 

[Ed.  Note.— For  other  cases,  see  Carriers^ 
Cent  Dig.  {  1288 ;   Dec.  Dig.  »  316.*] 


•For  other  cases  see  same  topic  and  section  NUUBBE  la  Deo.  *  Am.  Digs.  1907  te  date,  *  Reporter  IndessB 
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Exceptions  from  Snperior  Court,  Suffolk 
County;   Robert  O.  Harris,  Judge. 

Action  by  Agnes  Carroll  against  the  Bos- 
ton Elevated  Railway  Company.  There  was 
a  verdict  for  defendant,  and  plaintiff  brings 
exceptions.    Overruled. 

The  following  were  tbe  instmctiona  re- 
quested by  plaintiff: 

"(1)  Upon  all  tbe  evidence  the  Jury  shonld 
find  for  the  plaintiff. 

"(2)  Upon  all  the  evidence  tbe  Jury  should 
find  that  the  plaintiff  was  a  passenger  upon 
the  defendant's  railway  at  tbe  time  of  the 
accident 

"(3)  Upon  all  tbe  evidence  tbe  jnry  sboald 
find  that  tbe  plaintiff  was  1b  tbe  exercise  of 
due  care  at  tbe  time  of  tbe  accident. 

"(4)  Upon  all  the  evidence  tbe  jury  should 
find  the  defendant's  negligence  was  the 
cause  of  tbe  accident 

"(5)  Tbe  undertaking  of  the  defendant  as 
a  carrier  of  passengers  is  that  it  will  use  rea- 
sonable care  according  to  the  nature  of  its 
contract;  and,  as  that  involves  tbe  safety  of 
tbe  lives  and  limbs  of  passengers,  the  law 
regnlres  the  highest  degree  of  care  which  Is 
consistent  with  tbe  nature  of  the  undertak- 
ing. 

"(fl)  "While  the  burden  of  proof  of  the  de- 
fendant's negligence  is  upon  the  plaintiff  in 
this  case,  tbe  proof  of  the  occurrence  of  the 
accident  in  this  case  ftnd  of  tbe  exercise  of 
due  care  on  the  part  of  tbe  plaintiff  is  prima 
facie  proof  of  tbe  defendant's  negligence. 

"(7)  A  railway  and  its  cars  are  so  con- 
structed and  adjusted  to  each  other  with  the 
purpose  that,  when  there  Is  no  defect  In  ei- 
ther, the  cars  shall  remain  on  tbe  track. 
The  fact  that  a  car  runs  off  the  track  or 
jumps  a  switch  is  evidence  of  defect  or  neg- 
.ligence  somewhere;  and,  when  tbe  track 
and  cars  are  under  tbe  exclusive  control  of 
tbe  defendant  it  is  evidence  sufficient  to 
charge  it  in  tbe  absence  of  an  explanation 
which  satisfies  tbe  Jury,  that  tbe  accident 
was  not  due  to  negligence  In  some  respect 
on  tbe  part  of  tbe  defendant 

"(9  The  plaintiff  is  not  bound  to  show 
the  particulars  of  the  defendant's  negligence, 
or  to  point  out  the  particular  act  or  omission 
which  caused  the  accident  It  is  enough  if 
she  shows  facts  from  which  negligence  may 
be  inferred. 

"(9)  No  one  but  the  defendant  was  in  con- 
trol of  the  car  or  switch  and  from  the  cir- 
cumstances of  the  accident  it  would  not  be 
reasonable  to  Infer  that  it  was  due  to  the 
careless  or  willful  act  of  any  third  person, 
or  to  any  cause  except  the  failure  of  tbe 
switeb  to  perform  tbe  function  for  which  it 
was  designed  and  which  was  made  of  it  by 
tbe  defendant 

"(10)  The  Jury  are  not  bound  to  believe 
the  evidence  of  the  defense  or  to  accept  tbe 
explanation  of  the  accldei.t  offered  by  it  un- 
less they  are  satisfied  that  it  is  true  and  that 


the  accident  was  not  in  fact  due  to  the  neg- 
ligence of  tbe  defendant  In  any  particular. 

"(11)  Tbe  defendant  was  bound  to  use  the 
highest  degree  of  care  for  tbe  safety  of  its 
passengers  consistent  with  the  practical  op- 
eration of  the  railway ;  and  If  tbe  Jury  find 
that  tbe  accident  would  not  have  resulted, 
bad  greater  care  been  taken  to  examine  the 
condition  of  the  switch  and  the  position  of 
the  tongue  and  key  of  tbe  same,  the  plaintiff 
is  entitled  to  recover. 

"(12)  Tbe  fact  that  the  car  again  jumped 
the  switch  upon  being  replaced  after  tbe 
accident  is  evidence  of  a  defect  in  tbe  car 
or  switch." 

The  judge  gave  the  Instructions  prayed 
for  In  the  second,  third,  fifth,  eighth,  and 
ninth  prayers  as  requested,  or  In  substance, 
and  refused  to  give  the  instructions  contain- 
ed in  the  first,  fourth,  sixth,  tenth,  eleventh, 
and  twelfth  prayers,  and  gave  tbe  instruc- 
tions contained  in  tbe  seventh  prayer,  but 
modified. 

The  following  is  tbe  letter  referred  to  in 
tbe  opinion: 

"So.  Boston,  July  26,  1000. 

"Dear  Jim:  Well  I  thought  I  would  write 
you  a  few  lines  and  let  you  know  what  Is 
going  on  in  this  part  of  tbe  town.  Well  the 
first  go  off  Mr.  J.  Carroll  was  arrested  & 
bis  Mother  bad  to  pay  a  fine  of  13.00  &  $2.00 
to  ball  him  out  &  may  be  there  isn't  war  over 
that  much  money.  They  are  all  going  it  blind 
to  have  him  put  away  but  tbe  old  Lady  sides 
In  with  him.  Everett  is  after  giving  him 
another  wheel,  bnt  she  does  not  let  htm  work 
any  more  &  Mrs.  McDermott  is  ripping  it 
into  her  for  fair,  and  also  old  lady  Drake, 
so  yesterday  she  was  out  Grove  Hall  way 
looking  for  rooms  but  didn't  get  any  as  yet, 
but  is  going  again  today.  Tbe  girls  came 
back  from  Portland  with  swelled  beads. 
Tb^  were  made  acquainted  with  35  fellows 
8c  they  didn't  know  which  they  would  take. 
There  are  two  of  them  calling  here  now  but 
they  are  both  ashamed  of  the  Street  so  Ma 
must  move  right  away  as  tbe  Street  is  not 
fit  for  some  Dr.  &  Dentist  that  tliey  would 
like  to  ask  &  laying  all  jokes  aside  I  won- 
der bow  their  front  room  will  suit  their 
swelled  friends.  The  other  night  Bill  sat 
on  tbe  steps  Sa  Katie  ft  Joe  did  so  much 
blowing  that  Bill  couldn't  stand  it  so  he  went 
across  to  Jobnie  Kramer.  They  were  say- 
ing that  they  never  went  to  bed  till  two  & 
three  oc'l  in  the  morning  that  they  stayed 
out  on  the  yacht  till  that  time,  so  Bill  sayes 
he  doesn't  think  much  of  either  of  them  but 
this  Street  has  two  much  noise  for  them 
they  want  to  go  where  It  is  quiet  Don't  say 
a  word  Jim  Maban  calls  here  again  to  see 
Katie,  &  last  night  she  had  a  date  with  Keen- 
an  &  expected  Willie  at  tbe  same  time.  Joe 
is  going  with  a  fellow  named  Patterson, 
but  he  looks  like  a  good  hot  sport  But  they 
both  want  to  catch  tbe  Dentist  as  they  said 
on  the  steps  the  other  night  they  wanted  to 
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pull  his  leg,  tbey  are  botb  making  up  tbeir 
iDlnds  to  go  to  Portland  for  Labor  Day,  & 
I  gaess  tbat  Is  all  eight  of  them  Intend  to 
do  with  any  fellow  but  some  day  they  will 
both  get  taking  in  the  same  as  their  Mother 
did.  Well  the  Kramers  go  away  Monday  to 
be  gone  for  a  month  &  Bill  Eddie  &  I  are 
going  out  to  Roslindale  for  a  week  In  Ang. 
Bill  la  still  working.  Sat  night  he  was  with 
Bachelder  down  to  hla  house  drinking  Ital- 
ian wine  &  may  be  be  wasn't  sick,  Sunday, 
and  I  more  than  give  him  the  laugh.  Well  I 
guess  I  will  close  hoping  you  are  taking  good 
care  of  yourself.  A:  are  well  as  this  letter 
leaves  us  all  at  the  present  time.  Mrs.  O'B. 
"Jim  be  sure  &  burn  this  letter  after  yon 
read  It  as  I  wouldn't  want  Flossie  or  Nellie 
to  read  It  after  you  came  home  &  you  needn't 
mind  answering  it  as  I  only  thought  I  would 
let  yon  know  what  was  going  on  unless  you 
want  to.    NeU." 

Wendell  P.  Murray,  for  plaintiff.  Ralph  A- 
Stewart  and  Henry  J.  Hart,  for  defendant. 

BRALBY,  J.  If  the  record  Is  supplement- 
ed by  the  admissions  found  in  the  brief  of 
defendant's  counsel,  the  refusal  of  the  presi- 
dent to  .answer  the  eleventh  interrogatory 
affords  no  ground  of-  appeal.  The  defendant 
was  Qot  compelled  under  Rev.  Laws,  c.  173, 
{  63,  to  disclose  In  advance  its  theory  of  the 
accident,  or  to  state  the  facts  derived  from 
investigation,  upoa  which  It  relied  to  es- 
tablish Its  defense.  Gunn  v.  New  lork,  New 
Haven  &  Hartford  Railroad  Co.,  171  Mass. 
417,  50  N.  E.  1031 ;  Robblna  v.  Brockton 
Street  Railway  C!o,  180  Mass.  51,  61  N.  B. 
265;  Spinney  v.  Boston  Elevated  Railway 
Co.,  188  Mass.  30,  73  N.  E.  1021.  Nor  was 
there  any  error  at  the  trial  in  the  rulings 
upon  the  admission  and  exclusion  of  evi- 
dence. 

It  was  within  the  discretion  of  the  pre- 
siding Judge,  which  does  not  appear  to  have 
been  wrongly  exercised,  to  exclude  the  tes- 
timony of  the  plalntilTs  medical  expert,  up- 
on the  ground  that  In  his  opinion  the  wit- 
ness lacked  sufficient  medical  experience. 
Muskeget  Island  Club  v.  Nantucket,  185 
Mass.  303,  70  N.  E-  61;  Lakeside  Mfg.  Co. 
V.  Worcester,  186  Mass.  552,  72  N.  B.  81. 
Moreover  as  his  evidence,  if  admitted,  bore 
only  on  the  measure  of  damages,  the  Jury 
having  found  there  Was  no  liability,  the 
plaintiff  was  not  prejudiced.  The  exclusion 
of  the  letter  also  was  discretionary,  as  it 
contained  only  by  remote  inference,  if  at  all, 
any  possible  allusion  to  the  plaintiff.  Jen- 
nings V.  Rooney,  183  Mass.  577,  67  N.  E. 
665;  Robinson  V.  Old  Colony  Street  Rail- 
way Co.,  189  Mass.  5&4,  76  N.  B.  190.  The 
defendant,  without  objection  or  exception, 
having  put  a  hypothetical  question  to  an  ex- 
pert called  by  it  to  give  his  opinion  as  to  the 
causes  by  wMch  the  car  might  have  been 
derailed,  the  plaintiff  asked  that  his  answer 
be  excluded,  because  it  assumed  the  exist- 
ence of  facts  not  In  evidence,  and  which  the 


ivry  could  not  fairly  find  to  have  been  tmo. 
To  a  refusal  to  exclude  this  answer  the 
plaintiff  excited.  Williams  v.  Clarke,  182 
Mass.  316,  65  N.  E.  419.  A  hypothetical 
question  rests  upon  either  assumed  facts  al- 
ready In  evidence,  or  assumed  facts  which 
may  be  put  In  evidence.  In  determining  the 
scope,  fullness  and  distinctness  of  the  ques- 
tions, much  must  be  left  to  the  discretion  of 
the  presiding  Judge,  which  ought  not  to  be 
overridden,  unless  it  very  clearly  appears 
to  have  been  wrongly  exercised.  Chalmers 
y.  Whitemore  Mfg.  Co.,  164  Mass.  532,  633, 
42  N;  E.  98;  Anderson  v.  Albertetamm,  176 
Mass.  87,  57  N.  E.  215 ;  Com.  ▼.  Johnson,  188 
Mass.  382,  384,  385,  3S6,  74  N.  E.  039.  By 
the  testimony  of  other  witnesses  the-  defend- 
ant had  laid  a  proper  foundation  upon  whidi 
to  rest  the  assumption  of  facts  in.  the  qnes- 
tion  asked.  The  witness  assumed  in  his  an- 
swer, as  the  question  Itself  was  predicated 
upon  such  assumption,  that  the  car  track, 
and  the  swltchi  were  ai^arently  In  good  con- 
dition as  well  after  as  before  the  accident; 
and  then  proceeded  to  give  his  opinion  that, 
if  these  conditions  were  found  to  Jhave  ex- 
isted at  the  time,  the  tongue  of  the  switch 
might  have  been  moved  a  little  when  the  for- 
ward trucks  passed  over,  and.  If  this  occni^ 
red,  the  rear  trucks  as  tbey  followed  might 
be  qaught  causing  the  car  partially  to  leave 
the  track.  In  further  demonstrating  bow 
this  might  happen,  bis  statements  that.  If 
dirt  bad  worked  Into  the  switch,  the  tongue 
might  have  been  pushed  out  from  the  rail 
on  which  the  car  was  traveling,  causing  It 
to  run  off  the  track,  or  If  the  switch  tongae 
had  become  slightly  worn.  It  would  be  a 
little  low,  causing  the  tread  of  the  wheel  to 
lift  from  the  rail  as  It  passed  over,  may  be 
regarded  either  as  additional  reasons  for 
his  opinion,  derived  from  experience,  or  as 
other  possible  consistent  explanations,  fall- 
ing' within  the  scope  of  the  inquiry. 

We  pass  to  the  rulings  requested  by  the 
plaintiff,  and  to  the  Instructions  under  whidt 
the  case  went  to  the  Jury.  In  all  there  were 
12  requests.  Of  these,  the  second,  third, 
fifth,  eighth  and  ninth  were  given  substan- 
tially In  the  language  requested,  while  the 
seventh,  subject  to  the  plaintiff's  exception, 
was  given  in  a  modified  form.  The  tenth 
was  properly  refused,  as  the  court  was  not 
called  upon  to  single  out  a  portion  of  the 
evidence  for  comment  Besides,  the  Jury 
must  clearly  have  understood  from  the  in- 
structions, which  If  not  In  terms  certainly 
In  substance,  embodied  the  request,  that  the 
credibility  of  the  witnesses,  and  the  weight 
of  the  evidence  as  to  any  adequate  explana- 
tion offered  by  the  defendant  were  all  for 
their  determination.  The  twelfth  could  not 
properly  be  given,  as  the  derailment  after 
the  accident  was  Inadmissible  as  evidence 
of  ah  admission  by  the  defendant  that  the 
plaintiff  had  been  previously  Injured  through 
Its  negligence.  Shlnners  v.  Proprietors  of 
Locks  and  Oanals,  164  Mass.  168k  28  N.  B. 
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10,  12  L.  B.  A.  S64,  28  Am.  St  Rep.  226.  By 
the  first  part  of  the  eleventh  request,  the 
plaintiff  directed  the  attention  of  the  court 
to  the  degree  of  care  required  of  a  common 
carrier  of  passengers,  and  the  instructions 
were  in  oonfonhitr  therewith.  The  second 
part  could  not  propwly  t>e  givoi,  as  it  sub- 
jected the  defendant  to  a  greater  liability 
than  the  law  imposes.  Millmore  v.  Boston 
Elevated  Railway  Co.,  194  Mass.  328,  80  N. 
B.  446,  11  L.  R.  A.  (N.  S.)  140,  120  Am.  St 
Bep.  658;  Marshall  t.  Boston  A  Worcester 
Street  RaUway  €k>.,  195  Mass.  284,  287,  81 
N.  E.  195. 

But  tb.e  plalntlfTi  principal  complaint  aris- 
es from  the  refusal  to  give  the  sixth  and 
seventh  requests,  without  modification.'  In 
the  case  of  Ware  v.  Gay,  11  Pick.  106,  112, 
where  a  stagecoach,  in  which  the  plaintiff 
was  a  passenger,  overturned  and  brolte  Us 
leg.  It  was  said :  "The  wheel  came  off  upon 
a  plain  and  good  levd  road  without  coming 
in  contact  with  any  other  object  The  evi- 
dence made  a  prhna  fade  case  for  the  plBiln- 
tiff.  We  are  of  the  opinion,  that  the  law 
would  imply  negligence  from  these^.. facts, 
It  would  reqult  from  them,  that  the.  coach 
was  not  properly  fitted,  and  provided.,  Then 
the  burden  of  proof  would  change,  and  it 
would  be  f or  tbe  defendants  to  rebut  the  le- 
gal inference."  Tbisformof  statement  of  the 
law  both  as  to  the  presumption  of  negligence 
on  the  part  of  the  carrier^  where  the  injury  to 
the  passenger  is  oit  such  a  nature,  that  the  ac- 
cident according  to  common  experience  would 
not  bave  happened  if  there  bad  not  been  a  de- 
fect in  the  road,  oc  the  equipment  by  which  It 
Is  operated,  and  the  burden  of  proof  after  a 
prima  facie  case  has-been  made  out,  is  found. 
In  v«ry  many  of  tbe  cases  where  tbe  subject 
has  been  considered.  Faircblld  v.  California 
Stage  Co.,  18  Cal.  699 ;  Osgood  v.  Los  Ange- 
les Traction  Co.»  137  Cal.  280.  70  Pac.:ie9, 
92  Am.  St  Bep.  171;  Derwort  v.  Loomer, 
21  Conn.  246;  Younge  v.  Kinuey,  28  6a,  111 ; 
New  York,  Chicago  ft  St  Louis  Railroad  Co. 
V.  Blummentbal,  160  III.  40,  43  N.  E.  800; 
Pittsburgh,  Cincinnati  &  St  Louis  Railroad 
Co.  V.  Williams,  74  Ind.  462 ;  Southern  Kan- 
sas Railroad  Co.  v.  Walsh,  46  Kan.  663,  659, 
26  Pac.  46;  Louisville  ft  Portland  Railroad 
Co.  V.  Smith,  2  Dnv.  (Ky.)  656;  Baltimore 
ft  Ohio  Railroad  Co.  v.  Worthlngton,  21  Md. 
275,  83  Am.  Dec.  578;  Stevens  v.  Railroad 
Co.,  66  Me.  74,  77;  Btoody  v.  Detroit  Grand 
Rapids  ft  Western  Railroad  Co.,  124  Mich. 
420,  83  N.  W.  36;  McLean  v.  Burbank,  U 
Minn.  277  (Gil..  189) ;  Sawyer  v.  Hannibal  ft 
St  Joseph  Railroad  Co.,  87  Mo.  240,  90 
Am.  Dec  382;  Curtis  v.  Rochester  &  Syra- 
cuse- Ballroad  Co.,  18  N.  Y.  634,  75  Am.  Dea 
268;  Caldwell  v.  New  Jersey  Steamboat  Co., 
47  N.  y.  282;  Iron  RaUway  Co.  v.  Mowery, 
36  Ohio  St  418,  422,  38  Am.  Rep.  697;  Sulli- 
van V.  Philadelphia  ft  Reading  Railroad  Co., 
30  Pa.  234,  72  Am.  Dec.  698;  Boss  v.  Provi- 
dence ft  Worcester  Railroad  Co.,  16  R.  I.  149, 
154,  1  Atl.  9;  Zempt  v.  Wilmln^on  ft 
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Charleston  Railroad  Co.,  9  Rkh.  Law  (S.  C> 
84,  84  Am.  Dec  763 ;  Baltimore  ft  Ohio  Rail- 
road Co.  V.  Wrightman,  29  Grat  (Va,)  431, 
26  Am.  Rep.  384;  Stokes  v.  Saltonstall,  18 
Pet  181,  10  L.  Ed.  115 ;  New  Jersey  Railroad 
&  Transportation  Co.  v.  Pollard,  89  D.  S., 
341,  22  L.  Ed.  877;  Gleaaon  v.  Virginia  Mid- 
land Railway  Co.,  140  U.  S.  435,  11  Sup.  Ct. 
859i  35  L.  Ed.  458;  Skinner  v.  London, 
Brlghtoa:ft  South  Coast  Railroad  Co.,  6  Exch. 
787;  Dawson  v.  Manchester,  Sheffield  ft  Lin- 
colnshire Railway  Co.,  7  H.  ft  N.  1037 ;  Car- 
pue  ▼.  London  ft  Brighton  Railway  Co.,  6  Q. 
B.  747;  Kearney  v.  London,  Brighton  ft 
South  Coast  Railroad  Co.,  L.  R.  6  Q.  B.  7S9. 
762,-763.  In  some  of  our  more  recmt  deci- 
sions the  presmnption  standing  alone  is  stat- 
ed to  be  sufficient  to  support  an  inference  of 
negligence,  unless  the  defendant,  by  going 
forward  with  the  evidence,  offers  what  the 
Jury  may  find  to  be  an  adequate  or  satis- 
factory explanation.  Le  Barron  v.  East  Bos- 
ton Perry  Co.,  11  Allen,  312,  316,  817,  ST  Am. 
Dec  717;  Feital  v.  Middlesex  Ballroad  Co., 
109  Mass.  808, 12  Am.  Rep.  720;  Joy  v.  Wln- 
nlslmmet  Co.,  114'  Mass.  63;  White  v.  Boston 
ft  Albany  Railroad  Co.,  144  Mass.  404,  11  N. 
E.  552;  6rlffln  v.  Boston  ft  Albany  Railroad 
Co.,  148  Mass.  143,  146,  147.  19  N.  E.  166,  1 
L.  R.  A.  608, 12  Am.  St  Rep.  526 ;  Cassady  v. 
Old  Colony  Street  Railway  Co.,  184  Mass. 
156,  162,  68  N.  E.  10,  63,  L.  R.  A.  285;  Heb- 
bletbwalte  v.  Old  Colony  Street  Railway  Co., 
192  Mass.  295,  78  N.  B.  477;  Slgan  v.  Old 
Colony  Street  Railway  Cb.,  195  Mass.  159, 
80  N.  B.  696;  MInlhan  v-  Boston  Elevated 
Railway  Co.,  197.  Mass.  367,  83  N.  E.  871. 
But  whichever  form  of  expression  may  be 
chosen,  prima  fade  evidence  in  legal  intend- 
ment means  evidence  which  If  unrebutted  or 
unexplained  Is  sufficient  to  mklntain  the 
proposition,  and  "warrant  the  conclusion  to 
support  which  it  has  been  introduced."  Em- 
mons V.  Westfleld  Bank,  97  Mass.  230,  243; 
Crane  v.  Morris,  6  Pet  598,  611,  8  L.  Ed. 
614.  A  prima  fncie  case,  when  made  out 
does  not  however,  either  necessarily  or  usu- 
ally change  the  burden  of  proof.  It  stands 
only  until  the  contrary  Is  shown.  Com.  v. 
KimbaU,  24  Pick.  359,  365,  35  Am.  Dec  326 ; 
Wilder  V.  Cowles,  100  Mass.  487.  The  dis- 
tinction between  the  burden  of  proof  and  the 
weight  or  preponderance  of  the  evidence  is 
sometimes  overlooked.  In  the  sense  of  the 
burden  of  the  evidence,  the  burden  of  proof 
may  change  from  one  side  to  the  other  as  the 
trial  proceeds;  but  In  the' sense  of  main- 
taining the  issue  Involved  in  the  action.  It 
constantly  remains  on  the  party '  alleging  the 
fact  whldi  constitutes  the  issue,  and,  when 
all  the  .evidence  has  heea  Introduced,  the 
Jury  must  say  whether  It  has  been  maln>- 
talned.  Central  Bridge  Co.  v.  Butler,  2 
Gray,  180,  18Z  It  Is  in  this  sense  that  the 
phrase  has  been  employed,  or  impliedly  un- 
dmstood,  in  tbe  dass  of  cases  in  our  Re- 
ports to  whlcb  the  case  at  bar  belongs.  The 
defendant,  in  the  explanation  which  it  oifer- 
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ed,  was  not  called  npon  to  accoant  satis- 
factorily for  the  accident,  altbougb  often- 
times when  this  has  been  done  the  presump- 
tion of  the  carrier's  carelessness  disappears, 
bat  only  to  show  or  explain  that  it  bad  not 
been  guilty  of  negligence.  After  It  had  intro- 
dnced  evidence  from  which  the  Jury  could 
find  that  it  bad  used  due  care  in  the  con- 
struction, equipment  and  maintenance  of  the 
railway,  the  burden  of  proof  had  not  been 
shifted,  but  still  remained  upon  the  plaintiff 
to  establish  its  negligence,  upon  all  ttte  evi- 
dence, of  which  the  presumption  or  Inference 
of  negligence  upon  proof  of  the  derailment, 
and  injury,  formed  only  a  part. 

The  requests,  therefore,  except  so  far  as 
given,  were  properly  refused,  and  the  instruc- 
tions, which  fully  and  accurately  recognized 
this  distinction,  were  correct  In  law. 

Exceptions  overruled. 


(»0  Haas.  400) 

CUTTER  et  al.  v.  CITY  Or  BOSTON. 

(Supreme  Judidal  Court  of  Massachusetts. 
Suffolk.    Jan.  5,  1909.) 

1.  MvmciFAi,  Corporations  (S  394*)— Clos- 
INO  Pbivatc  Wat  bt  Raising  STBKirr  — 
Right  of  Damaoes. 

Persons  owning  land  having  access  to  pdI>- 
lie  streets  only  over  private  ways,  through  which 
they  have  rights  of  passage  appurtenant  to  their 
land,  are  entitled  to  damages  for  the  closing  of 
sudi  a  private  way  by  the  raising  of  the  high- 
way into  which  It  leads  by  an  abutment  at  the 
Junction  point ;  the  damage  lieing  special  and 
peculiar,  the  public  having  no  lights  m  the  pri- 
vate ways. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  942;  Dec.  Dig.  t 
394.*] 

2.  BviDENCK  (I  474*)— Opinions— Quamfica- 
TioN  OF  Witness. 

One  may  lie  found  qualified  to  testify  to 
the  damaging  effects  on  land,  having  access  to 
public  streets  onlv  by  private  ways,  of  the  clos- 
ing of  such  a  private  way  by  the  raising  of  a 
street  at  the  junction  point ;  such  person,  in  ad- 
dition to  a  long  experience  as  auditor  in  such 
class  of  cases  and  as  a  former  judge,  being  the 
owner  and  manager  of  property  adjoining  that 
in  question,  and  having  been  familiar  with  the 
neighlMrhood  for  years,  although  not  professing 
to  nave  much  Icnowledge  of  the  market  price  of 
real  estate  there,  be  being  asked  only  the  gen- 
eral effect  of  the  change  on  the  estate,  and  the 
percentage  of  value  taken  away  thereby. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent,  Dig.  {  2217 ;    Dec  Dig.  S  474.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;    Francis  A.  Oasklll,  Judge. 

Petition  by  Frederick  R.  Cutter  and  others 
against  the  city  of  Boston.  Verdict  for  peti- 
tioners. Respondent  brings  exceptions.  Ex- 
ceptions overruled. 

Chas.  F.  Jenney  and  Sumner  Robinson, 
for  petltioner&  Philip  Nichols,  for  respond- 
ent 

KNOWLTON,  O.  J.  This  was  a  petition 
to  recover  damages,  under  the  provisions  of 
St  1890,  p.  464,  c  428,  I  6,  for  injury  to  the 


land  of  the  petitioners  by  the  abolition  of 
the  grade  crossing  of  the  Boston  &  Maine 
Railroad  at  Cambridge  street  in  that  part  of 
Boston  which  was  formerly  Cbarlestown. 
The  petitioners'  premises  were  situated  at 
the  comer  of  Crafts  and  Roland  streets, 
which  were  private  ways  through  which  the 
petitioners  had  had  rights  of  passage  appur- 
tenant to  their  land.  Crafts  street  led  di- 
rectly to  Cambridge  street,  wbldi  was  the 
nearest  highway,  and  Roland  street  ran  par- 
allel to  Cambridge  street  and  was  connected 
with  it  by  another  private  way  called  Cres- 
cent street  In  which  the  petitioners  also  had 
rights  of  passage.  Crafts  street  and  Crescent 
street  entered  Cambridge  street  at  grade. 
By  the  alMlition  of  the  grade  crossing  Cam- 
bridge street  was  carried  over  the  tracks  of 
the  railroad,  and  its  grade  at  the  intersec- 
tion of  Crafts  street  was  raised  about  seven 
feet  G?he  decree  provided  "that  the  north- 
erly end  of  Crafts  street  be  closed  to  all 
travel."  Crafts  street  was  left  at  Its  for- 
mer grade,  terminating  at  the  bottom  of  a 
stone  wall  seven  feet  high,  forming  the  abut- 
ment of  Cambridge  street  The  petitioners' 
premises  had  no  access  to  any  public  street 
except  over  some  of  these  private  ways,  and, 
after  access  with  teams  to  Cambridge  street 
by  way  of  Crafts  street  was  cut  off,  the  only 
access  of  this  kind  to  that  street  was  by  a 
circuitous  route  which  was  comparatively  in- 
convenient for  the  occupants  of  the  property. 
The  respondent  contended  fliat  there  was  no 
liability,  either  on  the  part  of  the  city  or  the 
railroad,  for  the  damage  to  the  petitioners' 
estate  from  cutting  off  access  through  Crafts 
street  to  Cambridge  street. 

The  question  thus  raised  is  answered  fa- 
vorably to  the  petitioners  by  the  decisions  in 
Munn  V.  Boston,  183  Mass.  421,  67  N.  E.  312. 
and  Webster  v.  Lowell,  142  Mass.  324,  8  N. 
E.  54.  See,  also,  fiheehan  v.  Fall  River,  187 
Mass.  356-361,  73  N.  E.  544.  The  petitioners 
were  the  owners  of  an  interest  in  the  land  in 
Crafts  street  where  it  abutted  upon  Cam- 
bridge street  Apart  from  their  right  as 
owners  of  an  easement  in  the  premises  abut- 
ting on  Cambridge  street,  they  were  entitled 
to  damages  to  their  real  estate  at  the  comer 
of  Crafts  street  and  Roland  street  with  its 
appurtenances,  by  reason  of  the  effect  of  the 
diange  of  grade  npon  the  value  of  that  prop- 
erty for  use. 

Tile  principal  contention  of  the  resiwnd- 
ent's  counsel  Is  that,  because  damages  are 
not  allowed  for  the  discontinuance  of  a  put>- 
lic  way  to  i>ersons  who  have  other  access  to 
the  public  streets,  and  whose  estates  do  not 
abut  on  the  part  of  the  way  discontinued,  no 
damage  should  be  allowed  to  persons  whose 
property  is  damaged  by  the  obstruction  or 
taking  of  a  private  way.  See  Smith  v.  Bos- 
ton, 7  Cusb.  254;  Davis  v.  Hampshire  Coun- 
ty Commissioners.  153  Mass.  218,  26  N.  E. 
848,  11  L.  R.  A.  760 ;    Hammond  v.  Worces- 


•For  other  casea  le*  huim  toplo  and  (action  NUMBER  In  Dec  A  Am.  Digs.  1907  to  date,  ft  Reporter  Indazea 
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ter  County  CommlsBlonerB,  154  Mass.  509,  28 
N.  E.  902;  Hyde  v.  Fall  Blver,  189  Mass. 
439,  75  N.  B.  953,  2  U  B.  A.  (N.  S.)  269.  But 
the  reason  why  damages  are  not  allowed  In 
this  last  class  of  cases  is  that  they  are  gen- 
eral, and  not  special  and  peculiar;  In  other 
words,  they  do  not  differ  In  kind  from  those 
suffered  by  the  public  grenerally,  although 
they  may  be  much  greater  In  degree.  The 
reasons  for  the  distinction  are  stated  fnlly 
in  the  cases  Jnst  cited.  But  in  the  present 
case  the  damages  are  special  and  peculiar. 
The  public  have  no  rights  In  these  private 
ways,  and  they  suffer  no  damages  from  the 
obstruction  of  Crafts  street  at  its  Junction 
with  Cambridge  street  See  Munn  ▼.  Boston, 
ubl  supra,  and  Putnam  t.  Boston  ft  Provid- 
ence Bailroad  Company,  182  Mass.  851,  65  N. 
E.  790. 

The  presiding  justice  properly  might  find 
that  Judge  Wardwell  was  qualified  to  tes- 
tify as  an  expert  as  to  the  damaging  effects 
of  the  change  upon  the  petitioners'  property. 
In  addition  to  a  long  experience  as  auditor 
in  this  class  of  cases,  and  as  a  former  judge 
of  the  superior  conrt,  he  was  the  owner  of 
the  legal  title  and  the  manager  of  an  estate 
joining  the  petitioners'  property,  and  had 
been  familiar  with  the  neighborhood  for 
many  years,  although  he  did  not  profess  to 
have  much  knowledge  of  the  market  price  of 
real  estate  there.  He  was  not  arised  to  state 
the  damage  in  money,  but  only  the  general 
effect  of  the  change  upon  the  estate,  and  the 
percentage  of  value  taken  away.  Whitman 
▼.  Boston  ft  Maine  Bailroad,  7  Allen,  313, 
319,  329;  Brainard  v.  Boston  ft  New  Tork 
Central  Bailroad  Company,  12  Gray,  407, 409, 
411;  Swan  t.  Middlesex,  101  Mass.  173-177; 
Dwlght  T.  County  Commissioners,  U  Cusb. 
201. 

Exceptions  overruled. 


doe  Maw.  m) 

MacEBOWN  v.  LACET. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  5,  1909.) 

1.  Bn.U  AHO  NOTKS  (I  448*)— INDOBSKMBKT  OF 
NONNXOOTIABU  NOTB— DiSLIVEBT. 

The  Indorsement  and  delivery  of  a  non- 
negotiable  note  by  the  payee  thereof  operates  as 
an  assifrnment  of  the  note  to  the  indorsee,  who, 
nnder  Bev.  Laws  1902,  e.  173,  I  4,  may  sue 
tberetm  in  his  own  name. 

[Ed.   Note. — ^Por  other   cases,   see   Bills   and 
Notes,  Cent.  Dig.  I  1380 ;  Dec.  Dig.  t  443.*] 

2.  Husband  and  Wite  (8  38*)  —  Notes  Ex- 

ECTTED   BEFOBE   MABBIAGE— VAUDITT. 

A  note  given  by  a  man  for  money  loaned 
to  him  by  a  woman  prior  to  their  marriage  is 
not  extinguished  or  rendered  void  by  their  sab- 
oeqnent  marriage,  though  husband  and  wife  are 
Incompetent  to  contract  with  each  other. 

WBd.  Note. — ^For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  I  223 ;  Dec.  Dig.  |  38.*] 

Exceptions   from    Superior   Court    Essex 
County;   Daniel  W.  Bond,  Judge. 


Action  by  Sarah  A.  MacKeown  against 
Fred  Lacey,  executor.  There  was  a  verdict 
for  plaintiff,  and  defendant  excepts.  Over- 
ruled. 

Bowell  ft  Clay,  for  plaintiff.  J.  P.  Sween 
ey  and  L.  S.  Cox,  for  defendant 

MOBTON,  J.  The  Instruments  declared 
on  were  promissory  notes,  though  not  ne- 
gotiable, and  were  given  by  the  defendant's 
testator  to  the  payee  for  money  lent  by  her 
to  him  before  their  marriage.  Interest  was 
paid  on  them  by  him  to  within  a  few  da;^ 
of  the  marriage.  After  the  marriage  the 
notes  remained  In  the  possession  of  the  pay- 
ee, but  no  interest  was  paid  or  demanded. 
After  the  testator's  death  the  notes  were  in- 
dorsed by  the  payee  to  the  plaintiff  and 
were  duly  delivered  by  her  to  the  plaintiff 
and  thereupon  this  action  was  brought  No 
money  or  other  consideration  was  paid  for 
the  transfer  of  the  notes  and  the  plaintiff 
was  cognizant  of  the  facts  In  regard  to  them. 
The  defendant  asked  the  court  to  rule  that 
the  plaintiff  was  not  entitled  to  recover. 
The  court  refused  so  to  rule  and  found  for 
the  plaintiff  for  the  full  amount  claimed. 
The  case  is  here  on  exceptions  by  the  defend- 
ant to  the  refusal  to  rule  as  requested  and 
to  the  finding  in  favor  of  the  plaintUE. 

The  indorsements  operated  as  assignments 
of  the  notes  to  the  plaintiff  (Hill  v.  Lewis,  1 
Salk.  132;  2  Ames'  Cases  on  Bills  and  Notes^ 
100,  note  1),  and  under  St  1897,  p.  878,  c 
402  (Bev.  Laws,  c.  173,  (  4),  which  was  In 
force  at  the  time  of  the  transfer  and  of  the 
bringing  of  the  action,  the  assignee  could  sue 
in  her  own  name.  The  notes  were  valid  in 
their  inception  and  whatever  may  liave  been 
the  law  formerly  It  must  now  be  regarded  as 
settled  In  this  commonwealth  that  the  sub- 
sequent marriage  of  the  maker  and  payee 
did  not  extinguish  them  or  render  them  void. 
Butler  V.  Ives,  139  Mass.  202,  29  N.  B.  654; 
Spooner  v.  Spooner,  155  Mass.  52,  28  N.  B. 
1121.  Chapman  v.  Kellogg,  102  Mass.  246, 
and  Abbott  v.  Winchester,  105  Masa  115, 
were  disapproved  if  not  overruled  In  Butler 
V.  Ives,  supra.  It  Is  still  the  law  that  hus- 
band and  wife  are  incompetent  to  contract 
with  each  other.  Caldwell  v.  Nash,  190 
Mass.  507,  77  N.  B.  515.  But  at  the  time 
when  these  notes  were  made  the  parties  were 
not  husband  and  wife  and  that  rule  does  not, 
therefore,  apply. 

Exceptions  overruled. 

(201  Mass.  7) 
TOGNAZZI  V.  MILFOBD  ft  U.  ST.  BT.  00. 

(Supreme  Judicial  CSonrt  of  Massachusetts. 
Worcester.    Jan.  9,  1909.) 

1.  StBEET  BAII.BOADd  (8  117*)— COLUSIOHS— 
CONTBIBUTOBT  NEGUOENOS— Q^TESTIONB  TOK 
JUBT. 

One  driving  a  covered  wagon  leaned  over 
and  looked  for  an  approaching  car  before  cross- 
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lixg  a.  street  car  track.  He  saw  no  cai^  and  after 
crossing  the  track  na.  drove  parallel  therewith 
for  about  300  feet,  ivhen,  without  looking  for 
can,  he  tumed  and  crossed  the  track.  A  car 
struck  his  wagon  and  injured  Mm.  There  was 
nothing  to  show  that  he  listened  for  any  car 
or  bell.  B^i,  that  he  was  guilty  of  ccmtribu- 
toiy  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  U  23»-257;  Dec  Dig.  i  117^*] 

2.  Stbext   Railboads    ({   90*)— Goujsionb— 

Ck)NTBIBUTOSY  NKOLIQKNCE. 

A  traveler  on  a  street  on  which  street  cars 
are  operated  may  properly  trust  something  to 
the  expectation  that  if  a  car  approaches  the 
motorman  will  ezerciae  reasonable  care  and 
will  not  ran  into  bia  v^ide ;  but  he  is  not  jus- 
tified in  relying  alt<»euier  on  such  expectation, 
and  is  bound  to  talte  proper  measure  for  his 
own  safety. 

[Ed.  Note. — For  other  easea,  see  Street  Rail- 
roads, Cent,  Dig.  If  206-216;   Dec.  Dig.  |  89.*] 

Bxc^ptions  from  Superior  Court,  Worcest- 
er County ;   Henry  A.  King,  Judge. 

Action  by  Antonio  Tognazzl  against  the 
Milford  &  Uzbrldge  Street  Railway  Com- 
pany. Tbere  was  a  yerdlct  for  defendant, 
and  plaintiff  excepts.    Overruled. 

John  B.  Batigan  aad  Jotan  B.  Swift,  for 
plaintiff.  Oharles  C.  MUton,  Shelletr  D.  Vin- 
cent, and  Wendell  WiUlams,  for  ctefendast. 


MORTON,  3.    We  assume  In  favor  of  the 

plaintiff,  without  deciding,  that  the  evidence 
warranted  a  finding  that  the  motorman  was 
negligent ;  but  we  think  that  the  ruling  th^t 
the  plaintiff  was  npt  In  the  exercise  of  due 
care  was  correct 

Th6  plaintiff  testified  that  as,  be  went 
from  North  street  iito  East  Main  street, 
across  the  railroad  track  be  stooped  over  or 
leaned  out  of  bis  Wagon  and  looked  both 
sides  to  see  if  a  car  was  coming,  but  did  not 
see  any.  He  did  this,  as  be  testifled,  because 
be  felt  that  it  was  necessary  for  his  safety 
that  he  should  do  so.  After  be  bad  crossed 
the  track  Into  East  Main  street  he  drove 
along  nearly,  parall^  to  the  track,  at  first 
in  about  the  center  of  the  street  or  ten  feet 
from  the  track  and  the  last  part  of  the  way 
about  two  or  three  feet  from  the  track. 
His  wagon  -was  a  covered  one  with  no  win- 
dows in  the  sides  or  back  and  be  could  only 
look  ahead  within  such  range  of 'vision  as 
was  afford«d  from  where  be  sat  by  the  open- 
ing In  the  Ctx>nt  of  the  wagon.  He  could  not 
see  anything  at  the  side  unless  be  stooped 
over  or  leaned  over  and  looked  out  He 
drove  along  until  be  got  opposite  the  drive- 
way that  led  Into  Ills  premises,  when  be  tum- 
ed sharp  at  right  angles  and  crossed  the 
track  to  go  into  the  driveway.  The  car 
struck  the  hind  wheel  of  his  wagon  before 
be  got  across  the  track  and  threw  him  out 
causing  the  injtales  complained  of.  From 
North  street  to  the  driveway  was  300  feet 
and,  after  looking  as  be  crossed  the  track 
at  North  street,  the  plaintiff  did  nothing  as 


he  drove  along  Bast  Main  street  to  see  if  a 
car  was  coming,  or  as  he  turned  to  <o  Into 
his  drivewBT.  or  as  he  .drove  across  the 
track.  He  testifled  that  he  did  not  hear  any 
gong  or  bell  or  car.  But  tbere  is  no  evi- 
denoe  that  he  listened.  To  say  that  be  did  not 
hear  is  as  cojislstent  with  his  not  Ustening  as 
with  his  listening  and  not  hearing.  The  nncon- 
troverted  evidence  sbows  that  when  he  tumed 
to  cross  the  track  and  go  Into  the  driveway 
the  car  was  about  100  feet  away.  If  he  bad 
exercised  ordinary  precaution  and  leaned  out 
of  the  wagon  and  looked  he  would  Iiave  seen 
it  No  doubt  be  could  properly  trust  some- 
thing to  the  expectation,  that  If  a  car  did 
come  along  the  motorman  would  exercise 
rensonsfble  care,  and  would  not  run  Into  his 
wag^n.  He  was  not'  Justified,  however.  In 
relying  altogether  upon  such  expectation,  but 
was  bound  himself  to  take  proper  measures 
for  bis  safety.  Instead  of  doing  that  he  turn- 
ed sqUarely  across  the  track  in  front. of  a 
rapidly  approaching  car  which  was  within  a 
short  distance  without  taking  the  slightest 
precaution  to  see  if  a  car  was  aiqproachlbg. 
He  did  not  rely  upon  the  fact  If  it  was  a 
fact  that  a  car  was  not  due,  for  he  testifled 
that  hfe  did  not  know  how  often  nor  exactly 
witen  the  cam  passed.  He  was  not  Justified 
in  relying  solely  upon  the  look  or  glance 
which'  be  gave  when  be  crossed  from  North 
street  Into  East  Main  street  800  f6et  awi^ 
and  his  conduct  must  be  condemned  as  care- 
less. In  Williamson  v.  Old  Colony  St  Ry., 
191  Mass.  144,  77  N.  R  065,  6  L.  B.  A.  (N. 
S.)  1081;  relied  on  by  tbe  plaintiff,  there  was 
evidence  that  as  the  plaintiff  drove  along 
be  "was  listening  to  see  what  he  could  bear," 
and  In  Jeddrey  v.  Boston  Sc  Nor.  St  Ry.  C!o., 
198  Maks.  232,  84  N.  B.  316,  also  relied  on 
by  the  plaintiff,  tbere  was  evidence  tending 
to 'show  that  before  the  plaintiff  crossed  the 
track  be  "looked  bade  to  see  if  it  was  per- 
fectly safe  to  go  over"  perhaps  "200  oc  300 
feet"  That. the  plaintiff  recognlz^  the  dan- 
ger Is  shown  by  the  precautions  which  he 
took  for  bis  safety  at  the  North  street' croas- 
ing,  but  so  far  as  appears  be  took  no  pre- 
cautions to  •avoid  a  collision  as  be  tumed  to 
cross  the  track  Into  his  own  premises.  For 
a  case  closely  resembling  this,  although  the 
distance  which  the  plaintiff  drove  before 
turning  to  cross  the  track  was  greater,  see 
Seele  v.  Boston  EL  Ry.  Co.,  1,87  Mass.  24S, 
72  N.  B.  971.  See,  also,  Birch  v.  Atbol  St 
Ry.  Co.,  198  Mass.  257,  84  N.  E.  310 ;  Beime 
v.  Lawrence  &  Metbuen  St  Ry.,  196  Masa 
173,  88  N.  E.  859;  Fitzgerald  v.  Boston  EL 
Ry.  Co.,  194  Mass.  242,  80  N.  E.  224;  Salt- 
man  V.  Boston  El.  Ry.  Co.,  187  Mass.  243, 
72  N.  E.  950 ;  Donovan  v.  Iiynn  Se  Boston  St 
Ry.  Co.,  185  Mass.  683,  70  N.  B.  1029.  In 
the  opinion  of  a  majority  Of  the  court  the 
exceptions  must  be  overruled. 
Exceptions  overruled. 


*For  otbar  ca«6s  see  same  topic  and  sectloa  NUMBBR  la  Dae.  *  Am.  Digs.  1M7  to  date,  *  Beporter  Index** 
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CM  N.  T.  » 

HALBERSTADT  ▼.  NEW  TORK  LIFE 

INS,  CO. 

(Ooort  of  Appeal*  of  New  Xotk.    Jan.  6,  1900.) 

9.  Maucioitb    Pbobecutior    (I    8*)  —  COM- 

XENCEUENT— WABBANTT. 

Since  the  evbstantial  injunr  for  which  dam- 
ages may  be  recovered  in  an  action  for  malicious 
prosecation  ia  that  inflicted  on  the  feelings,  rep- 
utation, and  diaracter  by  a  falae  accnsation  as 
well  aa  tliat  caused  by  arrest  and  imprison- 
ment, a  prosecution  sufficient  to  satisfy  the  law 
relating  to  malicious  prosecution  may  be  com- 
menced by  the  issuance  of  a  warrant  charging 
the  person  accused  with  a  criminal  offense, 
though  such  warrant  ia  never  executed. 

(Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  |  8;   Dea  Dig.  {  8.*] 

2.  Malicious  Pbosecution   (J  35*)  —  Cbdi- 
INAI,  Pboceedinq— Tbbmination. 

AVhere  a  criminal  proceeding  has  terminat- 
ed in  favor  of  accused  by  judicial  action  involv- 
ing the  merits  or  propriety  of  the  proceeding  or 
by  dismissal  or  discontinuance  based  on  some 
act  chargeable  to  the  complainant,  a  foundation 
is  laid  tot  an  action  of  malicious  prosecation; 
but,  if  the  proceeding  is  terminated  without  re- 
gard to  the  merits  as  by  agreement  of  the  par- 
ties or  by  procurement  of  accused  as  a  matter 
of  favor,  or  as  the' Result  of  some  act,  trick,  or 
device  preventing  action  hy  the  conrt,  a  suit 
for  malicious  prosecution  will  not  lie. 

[Ed.  Note. — For  other  cases,  see  Malicious 
■Prosecntlon,  Cent  Dig.  {{  71-77 ;  Dec.  Dig.  S 
85.*) 

S.  Maucious  Pbosecutior  (1 35*)— GBTinn Ai. 

PbOCBBDINO— TSBinNATIOH— CAt;8«. 

.  Where  a  criminal  prosecation  was  dismiss- 
ad  because  defendant  escaped  from  die  country, 
and  eluded  the  jurisdiction  of  the  court  before 
be  was  arrested,  and  continued  his  escape  until 
prosecntion  was  barred  by  lapse  of  time,  the  dis- 
missal was  not  such  a  termination  of  the  pros- 
ecution in  favor  of  accused  as  would  entitle  him 
to  sue  for  malicious  prosecution. 
_[Ed.  Notc-^For  other  cases,  see  Malicious 
Prosecntton,  Cwifc  Dig.  H  71-7T;  Dec.  IMg.  I 
85.  •] 

Appeal  from  Supreme  Ooort,  AppeDate 
Division,  Flnt  Department 

Action  by  Siegmund  E.  Halbei-Btadt  against 
Uw  New  Toilc  Iiife  Inaarance  Company. 
From  an  order  of  the  Appellate  Division 
025  App.  DlT.  830,  110  N:  T.  Sapp.  188),  re- 
versing an  biterlocntory  jtidgment  of  the  So- 
preme  Ooort  aostaining  plalntUTs  demorrer 
to  the  second  and  third  defenses  of  the  an- 
swer and  overrollng  the  demurrer,  plaintiff 
appeals  by  permlsirion  on  certified  qoestlons. 
Affirmed. 

The  qoestlons  certified  are: 

First  Whether  the  matter  set  op  as  a  sec- 
ond, forther,  and  separate,  defense  In  the 
paragraphs  nombered  3  and  4  In  the  answer, 
is  insnfilcient  In  law  opon  the  face  thereof 
to  constltote  a  defense  to  the  complaint 

Second.  Whether  the  matter  set  op  as  a 
third,  further,  and  separate  defense  in  the 
paragraphs  numbered  3,  4,  and  5  in  said  an- 
swer is  insufliclent  in  law  upon  the  face  there- 
of to  constltote  a  defense  to  the  complaint. 

The  action  Is  brooght  to  recover  damages 
for  an  alleged  mallcloos  prosecotion  claimed 


to  have  been  instltoted  hf  tbe  respondent 
against  the  appellant  in  Mexico.  It  Is  In 
the  complaint,  amongst  other  thinga,  alleged 
that  the  respondent  through  Its  agent  in  the 
criminal  coort  of  the  city  of  Mexico  charged 
the  appellant  with  the  crime  of  embezzle- 
ment, "and  thereupon  and  In  and  by  virtue 
of  said  charge  and  the  Institution  of  said 
criminal  proceedings  a  warrant  was  Issued  by 
said  court  for  the  arrest  of  the  plaintiff  (in 
this  action),"  and  that  thereafter  "the  said 
criminal  proceedings  for  the  punishment  of 
said  plaintiff  were  dismissed  and  extinguish- 
ed and  the  said  prosecution  was  thereby 
wholly  determined  •  ♦  •  In  favor  of  the 
plaintiff."  The  respondent,  by  Its  second  de- 
fense, which  Is  challenged  here  for  Insuffi- 
ciency, alleged  In  substance  that  before  the 
warrant  referred  to  tn  the  complaint  could 
be  served  opon  the  appellant  and  before  he 
could  be  apprehended,  "he  left  the  Republic 
of  Mexico,  and  thereafter  continuously  re- 
mained absent,  •  •  «  and  by  such  ab- 
sence avoided  being  arrestod  under  such  war- 
rant, or  being  tried,  *  '  *  but  remained 
absent  from  said  Republic  of  Mexico  for  a 
sufficient  period  of  time  to  enable  him  to 
procure  the  dismissal  of  said  proceedings  un- 
der the  law  of  Mexico  on  account  solely  of 
the  lapse  of  time,"  and,  conversely,  that  said 
criminal  proceedings  "were  not  dismissed  on 
accoont  of  a  determination  of  the  case  In 
favor  of  the  plaintiff  on  the  trial  thereof  on 
the  merits,  nor  was  It  dismissed  for  failore 
to  prosecute  said  case  except  as  above  set 
forth,  nor  was  it  dismissed  on  account  of  any 
withdrawal  of  the  complaint"  The  third 
defense,  also  challenged,  repeats  the  forego- 
ing allegations,  and  alleges  that  "the  depar- 
tore  of  the  plaintiff  *  •  •  was  for  the 
purpose  of  avoiding  arrest,  and  by  so  ab- 
sconding the  said  plaintiff  did  avoid  arrest," 
and  In  substance  that  he  did  so  for  the  pur- 
pose and  with  the  result  of  procuring  a  dis- 
missal of  the  criminal  proceeding  in  accord- 
ance with  the  laws  of  Mexico  on  account  of 
the  lapse  of  time  alone,  and  "by  reason  of 
tlie  premises  said  plaintiff  could  not  be 
brought  to  trial  and  was  never  tried  in  said 
court  to  answer  to  said  charg&" 

Samuel  H.  Goggenheimer,  for  appellaitt 
James  H.  Mcintosh,  for  respondent 

EISCOCK,  J.  (after  stating  the  facts  aa 
above).  This  ai^eal  involves  interesting  ques- 
tions In  an  action  for  malicious  prosecution 
raised  by  demurrer  to  certain  affirmative  de- 
fenses which  have  been  pleaded. 

The  respondent's  first  reply  to  the  appel- 
lant's attack  opon  Its  answer  Is  of  the  to 
quoque  nature;  It  Insisting  that  the  com- 
plaint Is  as  deficient  In  the  statement  of  • 
good  cause  of  action  aa  the  answer  is  alleged 
to  be  in  the  statement  of  a  good  defense. 
This  contention  is  based  upon  the  fact  that 
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the  complaint  does  not  allege  any  act  sub- 
sequent or  in  addition  to  tbe  mere  issuance 
of  a  warrant  in  the  criminal  proceeding  com- 
plained of,  does  not  allege  that  tlie  warrant 
was  ever  executed  in  any  way  whatever,  or 
that  the  appellant  was  ever  actually  brought 
into  said  proceedings  either  by  force  of  pro- 
cess or  voluntary  appearance.  Therefore  the 
question  is  presented  whether  the  mere  ap- 
plication for  and  issuance  to  a  proper  officer 
for  execution  of  a  warrant  on  a  criminal 
charge  may  institute  and  constitute  such  a 
prosecution  as  may  be  made  the  basis  of  a 
subsequent  civil  action  by  the  party  claimed 
to  have  been  injured.  In  considering  this 
question,  we  must  keep  in  mind  that  the  facts 
alleged  in  the  complaint  and  in  the  light  of 
wlilch  it  is  to  be  determined  do  not  show, 
as  the  answer  does,  that  the  defendant  In 
those  proceedings  was  beyond  the  Jurisdiction 
of  the  court  This  question  does  not  seem  to 
have  been  settled  by  any  decision  which  we 
regard  as  controlling  on  us.  . 

The  respondent  cites  the  following  authori- 
ties deciding  it  in  the  negative:  Newfleld  v. 
Copperman,  15  Abb.  Prac.  (N.  B.)  360;  Law- 
yer V.  Loomis,  3  Thomp.  &  C.  393 ;  Cooper  v. 
Armour,  42  Fed.  215,  8  L.  R.  A.  47;  Hey- 
ward  V.  Cuthbert,  4  McCord  (S.  C.)  854; 
O'Drlscoll  V.  McBumey,  2  Nott  ft  McO.  (S. 
C.)  55;  Bartlett  v.  Chrlstliff,  68  Md.  219,  14 
Atl.  518;  Gregory  v.  Derby,  8  Car.  &  P. 
749;  Paul  v.  Targo,  84  App.  Dlv.  9,  82  N.  T. 
Supp.  369.  The  case  last  cited  was  concern- 
ed with  an  alleged  malicious  prosecution  by 
means  of  civil  process,  and  what  was  there 
said  must  be  Interpreted  with  reference  to 
that  fact,  and  thus  interpreted  it  is  not  ap- 
plicable here.  Of  the  other  cases,  only  two, 
Heyward  v.  Cuthbert  and  Cooper  v.  Armour, 
considered  the  question  here  Involved  with 
sufficient  thoroughness  to  require  brief  com- 
ment. An  examination  will  show  that  the 
decision  In  each  of  them  rested  in  whole  or  in 
part  on  a  principle  not,  as  I  believe,  adopted 
in  this  state.  In  the  former  It  was  said  that 
"the  foundation  of  this  sort  of  action  is  the 
wrong  done  to  the  plaintiff  by  the  direct  de- 
tention or  imprisonment  of  his  person."  As 
I  think  we  sliall  see  hereafter,  that  Is  not  a 
correct  statement  of  the  law  in  this  state. 
In  the  other  case  it  was  stated :  "The  only 
injury  sustained  by  the  person  accused,  when 
he  Is  not  taken  into  custody,  and  no  process 
has  been  issued  against  him,  Is  to  his  reputa- 
tion, and  for  such  an  injury  the  action  of 
libel  or  slander  Is  the  appropriate  remedy, 
and  would  seem  to  be  the  only  remedy."  I 
think  that  this  doctrine,  which,  if  correct, 
would  provide  an  adequate  remedy  outside 
of  an  action  for  malicious  prosecution  for  an 
injured  party  in  a  case  where  no  warrant 
had  been  executed,  also  Is  opposed  to  the 
weight  of  authority  both  In  this  state  and 
elsewhere  hereafter  to  be  referred  to. 

The  authorities  holding  to  the  contrary  ou 
the  question  above  stated,. and  that  tbe  ex- 
ecution of  the  warrant  is  not  necessaiy  to 


lay  the  foundation  for  an  action  of  malicious 
prosecution,  are  2  Addison  on  Torts  (4th  Eng. 
Ed.)  p.  478;  Newell  on  Malicious  Prosecu- 
tion, {  SO;  Stephens  on  Malicious  Prosecu- 
tion (Am.  Ed.)  S  8;  Stapp  v.  Partlow,  Dud. 
(Ga.)  176 ;  Clarke  v.  Posten,  6  Car.  &  P.  423 ; 
Feazle  v.  Simpson,  1  Scam.  (111.)  80 ;  Britton 
v.  Granger,  13  Ohio  Clr.  Ct  R.  281,  291; 
Holmes  v.  Johnson,  44  N.  O.  44;  Coffey  v. 
Myers,  84  Ind.  105.  And  to  the  like  effect  In 
the  absence  of  special  statutory  provisions  Is 
Swift  V.  Wltchard,  103  Ga.  193,  29  S.  B.  7655, 

Thus  it  is  apparent,  as  before  stated,  that 
there  is  no  controlling  decision  on  this  ques- 
tion, and  we  are  remitted  to  a  search  for 
some  general  considerations  which  may  be 
decisive.  It  seems  to  me  that  these  may  be 
found,  and  that  they  favor  the  view  that  a 
prosecution  may  be  regarded  as  having  been 
instituted,  even  though  a  warrant  has  not 
been  executed. 

The  first  one  of  these  considerations  is 
found  In  the  rule  applied  in  civil  actions  and 
proceedings  to  an  analogous  situation.  There 
it  has  many  times  l>een  held  that  the  mere  is- 
sue of  various  forms  of  civil  process  for  serv- 
ice or  other  execution  is  sufficient  Independ- 
ent of  statute  to  effect  the  commencement  of 
case  or  proceeding.  Carpenter  v.  Butterfleld, 
3  Johns.  Cas.  146;  Cheetham  v.  Lewis,  S 
Johns.  42;  Bronson  v.  Earl,  17  Johns.  68; 
Hobs  v.  Luther,  4  Cow.  158,  16  Am.  Dec.  341; 
Mills  V.  Corbett,  8  How.  Prac.  500 ;  Hancock 
V.  Ritchie,  11  Ind.  48,  62 ;  Howell  v.  Shepard, 
48  Mich.  472,  12  N.  W.  661;  Webster  v. 
Sharp,  116  N.  C.  466,  471,  21  S.  B.  912.  I  see 
no  reason  why  a  similar  rule  should  not  be 
applied  to  criminal  proceedings,  at  least  for 
the  purposes  of  such  an  action  as  this. 

Then  there  is  another  reason  resting  on 
Justice  which  seems  to  me  to  lead  ns  to 
adopt  this  conclusion.  In  opposlticm  to  what 
was  said  in  the  South  Carolina  case  already 
referred  to,  the  sole  foundation  for  an  action 
of  malicious  prosecution  is  not  "tbe  wrong 
to  the  plaintiff  by  the  direct  detention  or  im- 
prisonment of  his  person."  In  an  action  for 
false  imprisonment  that  would  be  so.  But 
in  an  action  of  the  present  type  the  substan- 
tial injury  for  which  damages  are  recovered 
and  which  serves  as  a  basis  for  the  action 
may  be  that  Inflicted  upon  the  feelings,  repu- 
tation and  character  by  a  false  accusation  as 
well  as  that  caused  by  arrest  and  imprison- 
ment. This  element  "indeed  Is  in  many  cases 
the  gravamen  of  the  action."  Sheldon  v. 
Carpenter,  4  N.  T.  679,  580,  55  Am.  Dec.  301; 
Woods  V.  Fennel,  IS  Bush  (Ky.)  628;  Town- 
send  on  Slander,  $  420;  Wheeler  v.  Hanson, 
101  Mass.  370,  37  N.  E.  382,  42  Am.  St.  Rep. 
408;  Gundermann  v.  Buschner,  73  111.  App. 
180;  Lawrence  v.  Hagerman,  56  III.  68,  8 
Am.  Rep.  674;  Davis  v.  Seeley,  91  Iowa, 
583,  60  N.  W.  183,  51  Am.  St.  Rep.  356.  But, 
uo  matter  how  false  and  damaging  the  charge 
may  be  In  a  criminal  proceeding  upon  which 
a  warrant  may  be  issued,  damages  for  tbe 
Injury  caused  thereby  cannot  under  any  ordl- 
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nary  cirenmstances  be  recoyered  in  an  action 
for  libel  or  slander.  Howard  v.  Thompson, 
21  Wend.  319,  824,  34  Am.  Dec.  238 ;  Woods 
V.  Wiman,  47  Hun,  362,  364;  Sheldon  v. 
Carpenter,  supra ;  Dale  v.  Harris,  109  Mass. 
103 ;  Gabriel  v.  McMuUln,  127  Iowa,  427,  103 
N.  W.  355 ;  Hamilton  v.  Eno,  81  N.  I.  116 ; 
Newell  on  Malicious  Prosecution,  1 10.  There- 
fore it  follows  that  a  person  who  has  most 
grievously  Injured  another  by  falsely  mak- 
ing a  serious  criminal  accusation  against  blm 
whereon  a  warrant  has  been  actually  issued 
may  escape  all  liability  by  procuring  the  war- 
rant at  that  point  to  be  withheld  unless  an 
action  for  malicious  prosecution  will  lie.  It 
seems  to  me  that  under  such  circumstances 
we  should  bold  that  such  action  will  He, 
if  for  no  other  reason  than  to  satisfy  that 
principle  of  law  which  demands  an  adequate 
remedy  for  every  legal  wrong. 

Deciding,  therefore,  that  the  appellant's 
complaint  does  state  a  cause  of  action,  we 
are  brought  to  the  direct  consideration  of  the 
respondent's  answer.  I  do  not  think  that 
there  is  such  substantial  difference  between 
the  two  defenses  which  are  questioned  as 
calls  for  any  separate  treatment  of  them. 
Liberally  construed,  as  the  pleader  is  enti- 
tled to  have  them  in  the  face  of  a  demurrer, 
each  one  amounts  to  this:  That  the  appellant 
fled  from  Mexico  before  the  warrant  could  be 
served  on  him  for  the  purpose  of  avoiding 
service,  and  remained  out  of  the  country  and 
beyond  the  jurisdiction  of  the  court  for  such 
a  length  of  time  that  the  criminal  proceeding 
was  finally  dismissed,  presumably  because 
prosecution  was  not  and  could  not  be  carried 
on.  The  question  is  whether  a  dismissal  or 
discontinuance  of  a  criminal  proceeding  un- 
der such  circumstances  is  that  kind  of  a  ter- 
mination which  will  support  an  action  for 
malicious  prosecution.  If  It  Is,  the  answers 
are  bad;  otherwise,  not  While  It  is  ele- 
mentary that  a  criminal  proceeding  must  be 
terminated  before  an  action  for  malicious 
prosecution  can  be  begun,  there  has  been 
much  discussion  of  the  nature  of  this  neces- 
sary termination.  The  best  idea  of  what  is 
essential  may  be  gathered  by  reference  to 
some  pertinent  authorttiefi. 

In  Wilkinson  v.  Howell,  22  E.  O.  I.  R. 
368,  1  M.  &  M.  N.  P.  495,  it  appeared  that  the 
court  in  the  criminal  proceeding  complained 
of  had  ordered  a  stet  processus  with  the  con- 
sent of  the  parties.  It  was  said  by  Lord  Ten- 
terden  "that  the  termination  (of  the  criminal 
proceeding)  must  t>e  such  as  to  furnish  prima 
facie  evidence  that  the  action  was  without 
foundation,"  and  that  the  termination  in 
question  did  not  furnish  any  such  evidence. 
In  McCorralck  v.  Sisson,  7  Cow.  715,  717, 
criminal  proceedings  were  suspended  because 
the  parties  declared  that  they  had  settled 
all  matters  of  difficulty  between  them.  The 
court  held  that  there  was  no  proper  termina- 
tion of  the  proceeding,  saying:  "It  Is  essen- 
tial that  the  plaintiff  prove  he  has  been  ac- 
quitted.    The  discharge  must  be  in  conse- 


quence of  the  acquittal.  The  action  cannot 
be  sustained  unless  the  proceedings  are  at 
an  end  by  reason  of  an  acquittal."  In  Gal- 
lagher V.  Stoddard,  47  Hun,  101,  it  appeared 
that  the  plaintiff,  after  being  arrested,  paid 
the  officer  having  him  in  custody  some  mon- 
ey, which  was  receipted  for  by  the  defend- 
ant and  the  officer,  and  be  was  thereupon  dis- 
charged. It  was  held  that  this  was  not 
enough.  In  Atwood  v.  Beime,  73  Hun,  647, 
26  N.  T.  Supp.  149,  it  appeared  that  there 
had  been  cross-criminal  proceedings,  and  It 
was  arranged  that  the  respective  complain- 
ants should  be  absent  on  the  days  to  wMch 
the  proceedings  were  adjourned  and  each  com- 
plaint thus  fell  for  want  of  prosecution.  It 
was  held  that  this  was  not  a  sufficient  ter- 
mination to  support  a  subsequent  action  for 
malicious  prosecution.  In  Jones  v.  Foster, 
43  App.  DIv.  33,  35,  69  N.  T.  Supp.  738,  It 
was  said  that  the  theory  on  which  such  an 
action  as  this  Is  sustainable  "Is  that  the  pro- 
ceeding out  of  which  the  action  arose  has 
terminated  successfully  to  the  defendant,  ex- 
onerating him  from  the  charge  made."  In 
Leyenberger  v.  Paul,  40  111.  App.  616,  it  was 
established  that  there  had  been  an  adjourn- 
ment of  the  criminal  proceedings  to  a  certain 
day,  and  that  the  attorney  for  the  defendant 
in  that  proceeding  in  violation  of  his  agree- 
ment went  before  the  magistrate  and  pro- 
cured the  dismissal  of  the  charge  for  want  of 
prosecution.  It  was  held  that  this  was  not 
sufficient,  the  court  saying:  "But  a  nolle 
prosequi  by  consent,  or  by  way  of  com- 
promise, or  where  such  exemption  from  fur- 
ther prosecution  has  been  demanded  as  a 
right,  or  sought  for  as  a  favor,  is  not  enough. 
:»  •  »  The  principle  of  the  cases  is  that 
the  discharge  or  acquittal  must  be  by  judicial 
action  under  such  circumstances  as  that  the 
party  accused  has  not  avoided  or  prevented 
judicial  investigation."  And  it  has  been  held 
in  many  different  jurisdictions  under  vary- 
ing circumstances  that  the  entry  of  a  nolle 
prosequi  by  the  prosecuting  officer  or  the  ter- 
mination of  a  criminal  proceeding  by  the  pro- 
curement of  the  party  prosecuted  or  by  his 
consent  or  by  way  of  compromise  is  not  such 
a  termination  of  a  prosecution  as  will  enable 
the  party  thereby  discharged  to  maintain  an 
action  for  malicious  prosecution.  Langford  v. 
B.  &  A.  R.  R.  Co.,  144  Mass.  431,  11  N.  E. 
697;  Russell  ▼.  Morgan,  24  R.  I.  134,  62 
Atl.  809;  Craig  v.  Glnn,  3  PennewlU  (Del.) 
117,  48  Atl.  192,  63  L.  R.  A.  715,  94  Am.  St 
Rep.  77;  Welch  v.  Cheek,  115  N.  C.  310,  20 
S.  E.  460;  Marcus  v.  Bernstein,  117  N.  C.  81, 
23  S.  B.  38;  Holliday  v.  HolUday,  123  Oal. 
26,  55  Pac.  703 ;  Rosenberg  v.  Hart,  133  111. 
App.  262 ;  Marbourg  v.  Smith,  11  Kan.  554. 
From  all  of  these  authorities  added  to  oth- 
ers which  are  more  familiar  I  think  two 
rules  fairly  may  be  deduced.  The  first  one 
is  that,  where  a  criminal  proceeding  has 
been  terminated  In  favor  of  the  accused  by 
Judicial  action  of  the  proper  court  or  official 
in  any  way  involving  the  merits  or  propriety 
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Of  the  proceeding  or  by  a  dismissal  or  dls- 
contlnnance  based  oq  some  act  chargeable  to 
the  complainant  as  his  consent  or  his  wltli' 
drawal  or  abandonment  of  his  prosecution,  a 
7o>andatlon  In  this  respect  has  been  laid  for 
an  action  of  malicious  prosecution.  The  oth- 
er and  reverse  rule  Is  that,  where  the  pro- 
ceeding has  been  terminated  without  regard 
to  its  merits  or  propriety  by  agreement  or 
settlement  of  the  parties,  or  solely  by  the 
procurement  of  the  accused  as  a  matter  of 
favor  or  as  the  result  of  some  act,  trick,  or 
device  preventing  action  and  consideration  by 
the  court,  there  is  no  such  termination  as 
may  be  availed  of  for  the  purpose  of  such 
an  action.  The  underlying  distinction  which 
leads  to  these  different  rules  is  apparent.  In 
one  case  the  termination  of  the  proceeding 
Is  of  such  a  character  as  establishes  or  fairly 
Implies  lack  of  a  reasonable  ground  for  bis 
prosecution.  In  the  other  case  no  such  Im- 
plication reasonably  follows.  Townsend  on 
Blander,  (  423.  When  we  apply  these  rules 
to  the  defenses  which  have  been  pleaded,  it  is 
evident  that  they  snf9clently  allege  a  termi- 
nation of  the  Mexican  proceeding  which  is 
not  of  a  diaracter  to  sustain  this  action,  and 
ought  not  to  be.  That  proceeding  came  to  a 
dismissal  and  end,  not  because  of  any  Judi- 
cial action  in  favor  of  the  accused  for  lack 
of  merits  or  because  of  a  withdrawal  or 
abandonment  of  It  by  tbe  prosecuting  parl7, 
but  simply  because  the  defendant  therein  suc- 
ceeded In  escaping  from  the  country  and  elud- 
ing the  Jurisdiction  of  the  court  and  thereby 
preventing  a  prosecution.  He  by  his  flight, 
as  in  other  cases  the  accused  had  done  by 
agreement,  settlement,  or  trick,  prevented  a 
consideration  of  the  merits,  and  he  ought  not 
now  to  be  allowed  to  claim  that  there-  were 
no  merits.  In  some  of  the  cases  refusing  to 
allow  tbe  maintenance  of  such  an  action  as 
this  by  a  party  who  had  procured  a  discon- 
tlnnance  of  criminal  proceedings  by  settle- 
ment, it  has  been  said  that  tbe  reason  for 
such  rule  is  that  such  settlement  was  so  far 
a  recognition  of  the  propriety  of  the  proceed- 
ing that  a  party  making  It  is  sut>sequently 
estopped  from  questioning  them.  It  may  he 
that  the  conduct  of  the  present  appellant  In 
fleeing  from  Mexico  was  discreet  or  even  Jus- 
tifiable by  virtue  of  facts  which  do  not  ap- 
pear to  us.  At  the  present  time,  however,  it 
does  not  to  my  mind  carry  any  such  pre- 
sumption of  innocence  in  connection  with  the 
termination  of  the  proceedings  In  that  coun- 
try as  impliedly  condemns  them  for  having 
been  Instituted  maliciously  and  without 
ground. 

In  opposition  to  these  views,  it  is  insisted 
by  appellant  that  there  Is  a  line  of  cases 
irhlch  treats  the  discharge  of  the  defendant 
In  tbe  criminal  proceeding  as  a  mere  tech- 
nical  condition  precedent  to  the  action  foi 
malicious  prosecution  and  sustain  his  theory 
that  toe  dismissal  of  the  proceeding  against 
him  WHS  sufllclent  for  the  purposes  of  this 
action,  8i)eclfic  reference  being  made  to  tbe 


cases  of  Clark  r.  Cleveland,  6  Hill,  344; 
Monlton  V.  Beecber,  8  Hun,  100;  Fay  ▼. 
O'Neill,  36  N.  Y.  11;  ColTey  v.  Myers.  84 
Ind.  105,  and  Robblns  v.  Robblns.  133  N.  X. 
697,  80  N.  E.  977.  A  brief  review  of  theoe 
cases  seems  proper.  In  tbe  first  one  tbe 
person  arrested  was  released  from  cus- 
tody on  void  bail  proceediugs.  He  appear- 
ed in  accordance  wltiti  the  terms  of  the  lat- 
ter at  a  Court  of  General  Sessions,  but  tbe 
complainant  did  not  appear,  and  no  subse- 
quent steps  were  taken  under  the  warrant. 
While  some  general  observations  were  made 
with  reference  to  the  necessary  ending  of  a 
criminal  prosecution,  I  discover  nothing  op- 
posed to  the  principles  already  stated,  and 
it  was  held  in  that  case  that  there  had  not 
been  a  sufBclent  ending  of  the  prosecution  to. 
sustain  an  action  for  mallcloua  prosecutfon. 
In  the  Moulton  Case  It  appeared  that  tbe 
criminal  charge  complained  of  bad  been 
terminated  In  plaintilf's  favor  by  tbe  entry 
of  a  nolle  prosequi  on  motion  of  the  district 
attorney  "after  consulting  with  defendant 
and  in  compliance  with  his  request"  This 
was  clearly  a  sufficient  termination.  E^y  t. 
O'Neill  simply  holds  that  tbe  abandonment 
of  a  criminal  charge  and  a  discontinuance 
of  the  prosecution  is  equivalent  to  a  dis- 
charge from  the  accusation  so  as  to  support 
an  action  for  malicious  prosecution.  The 
Indiana  Case  Is  thought  to  be  especially  ap- 
plicable because  tbere  the  accused  had  fled 
from  the  Jurisdiction  of  the  criminal  court; 
and  the  complaint  showing  this  fact  was 
challenged  by  demurrer,  and  still  held  good. 
The  complaint  in  that  case,  however,  stated 
a  very  different  termination  of  tbe  proceed- 
ing from  that  outlined  in  the  present  an- 
swer; it  being  expressly  alleged  that  the 
criminal  charge  was  false;  that  the  de- 
fendant fled  because  of  a  conspiracy  formed 
which  would  prevent  him  from  establishing 
his  innocence;  and  that  the  proceeding  was 
dismissed  because  tbe  originators  thereof 
"became  satisfied  that  they  could  not  main- 
tain the  prosecution." 

It  is,  however,  the  Robblns  Case  upon 
which  the  appellant  most  relies.  In  that 
case  it  appeared  tbat  the  accused  bad  been 
discharged  in  tbe  criminal  proceeding  after 
a  bearing  by  a  police  Justice,  and  the  only 
question  was  whether-  she  was  discharg^ed 
because  there  was  no  sufficient  evidence 
against  her  or  whether  she  was  erroneooBly 
discharged  as  a  matter  of  sympathy  upon 
her  promise  of  good  behavior.  This  ques- 
tion was  one  of  fact  for  tbe  Jury,  which 
presumably  resolved  it  in  favor  of  Itbe 
plaintlfT.  But,  even  if  the  Justice  imder  tbe 
circumstances  was  actuated  by  erroneous 
or  improper  motives  In  dlsdiargiog  her.  It 
nevertheless  beyond  any  question  was  a 
Bufflclent  termination  of  the  proceeding  un- 
der all  of  the  authorities  bearing  on  that 
subject,  and  on  either  theory  tbe  basis  was 
laid  for  an  action  of  malicious  prosecution. 
Under  these  circumstances,  the  learned  judge 
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who  wrote  the  opinion  made  use  of  some 
expressions  which  Interpreted  by  themselves 
are  quite  broad  and  general  and  are  quite 
confidently  quoted  by  this  appellant.  He 
said,  among  other  things :  "It  cannot  in  rear 
son  make  any  difference  bow  the  criminai 
prosecution  is  terminated,'  provided  it  is  ter- 
minated. *  •  *  The  circumstances  under 
which  she  (tbe  pialntlff  in  that  case)  is  dis- 
charged may  furnish  competent  evidence 
upon  the  issue  of  probable  cause  and  malice, 
and  on  the  question  of  damages.  «  *  * 
The  t^mination  of  the  criminal  proceeding 
Is  a  mere  technical  matter  in  no  way  con- 
cerning the  merits  of  the  action,  and  is  a 
mere  condition  precedent  to  its  maintenance-" 
Page  600  of  183  M.  T.,  page  978  of  30  N.  B. 
In  my  opinion  these  remarks  should  not  be 
construed  as  meaning,  and  were  not  intended 
to  mean,  what  the  aptpellant  dalma  For 
instance.  It  is  not  possible  that  it  was  intend- 
ed to  disregard  the  entire  current  of  author- 
ity that  a  termination  of  criminal  proceed- 
ings by  agreement  or  settlement  is  not  such 
an  one  as  will  support  an  action  for  mali- 
cious prosecution,  and  yet  literally  the  lan- 
guage employed  would  Include  that  case. 
We  must  construe  the  language  used  by 
Judge  Earl  In  the  light  of  the  events  he  was 
considering^  and  these  were  the  discharge  of 
an  accused  by  a  magistrate  acting  judicially, 
even  though  erroneously,  after  a  hearing. 
This  was  what  the  Judge  had  in  mind  when, 
after  discuss  ing  th.e  effect  of  a  conviction,  he 
mentioned  the  other  termination  resulting 
"favorably  to  the  accused  or  without  his 
conviction,"  as  sufBcient.  And,  when  he 
■aid  "It  cannot  in, reason  make  any  differ- 
ence how  the  criminal  prosecution  is  ter- 
minated provided  It  is  terminated,"  he  imr 
mediately  referred  as  lUustratinf;  his  mean- 
ing to  the  case  then  in  hand,  where  the  ac- 
cused bad  been  duly  discharged  by  the 
Justice,  although,  as  claimed,  erroneously. 
Termination  as  the  result  of  Judicial  consid- 
eration and  decision  was  what  he  was  talk- 
ing about  and  this  was  the  kind  he  contem- 
plated when  with  his  concluding  words  he 
said:  "Therefore  any  termination  such  as 
we  have  above  mentioned,  as  a  general  rule 
furnishes  the  condition  precedent"  Page 
600  of  133  N.  Y.,  page  078  of  30  N.  E. 

Therefore  I  think  that  these  cases  do  not 
either  singly  or  collectively  sustain  the  bur- 
den which  appellant  has  sought  to  impose 
especially  upon  them  of  furnishing  an  au- 
thority for  the  reversal  of  the  order  appeal- 
ed from,  and  for  all  the  reasons  stated  the 
latter  should  be  aflBrmed,  with  costs,  and  the 
questions  certified  to  us  answered  in  the 
negative. 

VANN,  J.  I  concur  in  the  result  because 
there  was  merely  an  attempt  to  prosecute 
with  no  actual  prosecution.  The  Mexican 
court  did  not  acquire  Jurisdiction  of  the  per- 


son of  the  plaintiff  for  he  was  not  arres'sd, 
nor  was  process  or  notice  of  any  kind  served 
upon  blm.  He  was  not  brought  into  court 
and  the  prosecution  could  not  end  because  It 
was  never  begun.  He  could  not  be  a  party 
defendant  until  he  was  notified  or  volunta- 
rily appeared.  He  was  threatened  with  prose- 
cution, but  neither  his  person  nor  his  proper- 
ty was  touched.  There  can  be  no  jwosecutlon 
unless  knowledge  thereof  is  brought  home  to 
the  alleged  defendant  in  some  way.  If  there 
had  been  a  prosecution  commenced,  the 
crime  could  not  have  outlawed  during  the 
defendant's  absence,  as  Is  admitted  of  rec- 
ord. While  in  civil  actions.  In  order  to  ar- 
rest the  statute  of  limitations,  "an  attempt 
to  commence  an  action.  In  a  court  of  record, 
is  equivalent  to  the  commencement  thereof," 
still  the  attempt  goes  for  naught  unless  fol- 
lowed by  service,  actual  or  constructive, 
within  60  days.  Code  Civ.  Proc.  {  399.  The 
rule  was  similar  at  common  law.  Although, 
In  order  to  prevent  Injustice,  an  action  was 
deemed  to  be  commenced  by  the  delivery  of 
process  for  service,  it  was  never  treated 
as  effectual  for  any  purpose  unless  actual 
service  was  subsequently  made.  The  author- 
ities cited  in  tbe  prevailing  opinion  Illus- 
trate this  proposition. 

In  the  absence  of  cobtrolling  authority, 
which  It  is  conceded  does  not  exist,  I  favor 
restricting  rather  than  enlarging  the  scope 
of  the  action.  This  accords  with  the  gen- 
eral position  of  the  court  iipon  the  subject 

ORAT,  HAI6HT,  and  OHASB,  33.,  concur 
with  HISCOCK,  J.  CULLEN,  C.  J.,  and 
WILLABD  BARTUBTT,  J.,  concur  with 
VANN,  3. 

Order  affirmed. 


(194  N.  T.  ST) 

ROBINSON  v.  CONSOLIDATED  OAS  00. 
OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.    Jan.  6,  1909.) 

1.  Masteb  and   Sebvawt  (8  286*>— Injdbiks 
TO  Servant— QuEsnoK  iob  Jubt. 

In  an  action  for  the  death  of  an  employe 
by  the  falling  of  a  scaffold  on  which  he  and  an- 
other were  working,  where  there  is  evidence 
that  the  nature  of  the  work  in  trying  to  un- 
couple a  large  pipe  placed  considerable  strain  on 
the  scaffold,  it  was  error  to  take  from  the  jury 
the  question  whether  there  was  negligence  on 
the  part  ef  any  person  in  tbe  service  of  defend- 
ant intrusted  with  the  duty  of  seeing  that  the 
ways,  works,  and  machinery  used  were  In  prop- 
er condition. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Dec.  Dig.  |  286.«] 

2.  Mastes  and  Servant  (J  266*)— Presump- 
tions AS  to  Neougence. 

In  an  action  for  the  death  of  an  employ^ 
by  the  falling  of  a  scaffold  on  which  he  was 
working,  where  there  is  evidence  that  the  na- 
ture of  the  work  in  ttying  to  uncouple  a  large 
pipe  placed  considerable  strain  on  tbe  scaffold. 
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the  case  Is  not  one  for  tbe  application  of  the 
maxim,  "Res  ipsa  loquitur." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  881;  Dec.  Dig.  §  265.*] 

8.  Neqligencb  (J  121*)— "Res  Ipsa  Loqui- 

TUB." 

The  "res"  in  the  maxim,  "Res  Ipsa  loqui- 
tur," is  not  simply  an  accident  resulting  in  in- 
jury, but  the  accident  and  the  surrounding  cir- 
cumstances, and  the  doctrine  does  not  permit  a 
recovery  without  some  proof  of  negligence,  but, 
if  the  occurrence  was  such  that  it  could  not 
have  happened  without  negligence  according  to 
the  ordinary  experience  ot  mankind,  the  doc- 
trine is  applied,  though  the  precise  omission  or 
act  of  negligence  is  not  specified. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  218;    Dec.  Dig.  S  121.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6136-6139;   vol.  8,  p.  7787.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, EHrst  Department 

Action  by  Anne  Robinson,  administratrix, 
against  the  Consolidated  Gas  Company  of 
New  York.  From  a  Judgment  of  the  Appel- 
late Division  (126  App.  Dlv.  914,  109  N.  Y. 
Supp.  1144),  affirming  a  Judgment  for  plaln- 
tlir,  defendant  appeals.    Reversed. 

For  decision  on  motion  to  set  aside  verdict 
for  plaintiff,  see  57  Misc.  Rep.  155,  106  N. 
Y.  S.  Supp.  1088. 

Theron  O.  Strong,  for  appellant  Edward 
F.  Brown,  for  respondent 

VANN,  J.  On  the  29th  of  April,  1905,  the 
plaintiff's  Intestate,  a  plumber  in  the  perma- 
nent employment  of  tbe  defendant  was  so  In- 
jured through  the  fall  of  a  scaftold  that  he 
died  In  a  short  time.  This  action  was 
brought  under  the  Code  of  Civil  Procedure 
and  the  employer's  liability  act  to  recover 
the  pecuniary  damages  sustained  by  his  next 
of  kin. 

The  accident  occurred  In  a  coal  vault  be- 
neath the  sidewallt  of  No.  1  Broadway,  in 
the  city  of  New  York.  The  structure  upon 
which  the  decedent  was  working  when  the 
accident  happened  was  used  by  the  defendant 
In  Its  business,  although  it  does  not  appear 
by  whom  it  was  erected,  or  to  whom  It  be- 
longed. In  the  pleadings  by  the  witnesses 
and  by  counsul  In  their  arguments  it  was  call- 
ed and  treated  as  a  scaffold.  About  a  year 
l)efore  the  occurrence  in  question,  it  was 
used  by  the  defendant,  but,  after  that,  Its 
history  does  not  appear,  except  that  It  re- 
mained in  the  same  position  In  tbe  vault  un- 
til after  the  lapse  of  a  year  it  was  again 
used  by  the  defendant.  It  was  about  9  or  10 
feet  from  the  floor,  and  had  no  support  un- 
derneath. One  end  was  suspended  by  two 
ropes,  and  the  other  rested  on  a  wooden  brace 
placed  horizontally  between  two  piers  to  re- 
lieve the  lateral  strain  and  thus  to  strengthen 
the  building.  The  brace  was  not  designed  to 
sustain  a  vertical  strain,  and  it  was  kept  In 
place  simply  by  wedges  driven  at  either  end. 
There  was  no   other  fastening.     Owing   to 


work  on  the  subway  In  the  street  In  front, 
the  vault  was  open  and  the  brace  and  the 
wedges  were  exposed  to  the  variations  In 
moisture  and  temperature  pertaining  to  the 
climate  for  an  entire  year.  The  decedent  by 
the  direction  of  the  assistant  foreman  of  tbe 
defendant  in  charge  of  Its  work,  went  upon 
the  scaffold  with  another  man  to  uncouple  a 
large  pipe  overhead,  but,  owing  to  rust  or 
some  other  cause,  It  was  difllcult  to  unscrew 
It  One  man  had  a  wrench  and  the  other  a 
pair  of  chain  tongs,  and  both  exerted  all  their 
strength  and  put  all  the  strain  they  could  on 
the  pipe  and  scaffold.  By  pushing  upward, 
ias  the  survivor  testified,  with  all  their 
"might  and  main,"  they  subjected  the  scaf- 
fold on  which  they  were  sitting  to  a  severe 
vertical  strain,  when  the  brace  gave  way,  the 
scaffold  fell,  and  the  decedent  was  throvm 
to  the  floor  with  such  violence  as  to  cause  his 
death.  Upon  the  trial  the  Jury  found  for 
the  plaintiff,  and  the  Judgment  entered  on 
the  verdict  was  afiirmed  by  the  Appellate  Di- 
vision; one  of  the  Justices  dissenting.  The 
defendant  appealed  to  this  court,  and  through 
Its  counsel  insisted  that  the  judgment  should 
be  reversed  on  account  of  an  error  In  the 
charge. 

The  trial  Judge  In  instructing  the  Jury 
laid  down  the  usual  elementary  proposititons 
relating  to  negligence,  contributory  negli- 
gence, and  assumption  of  risks.  He  charged 
further  as  follows:  "Precisely  how  or  why 
that  scaffold  fell  is  not  told  by  any  witness. 
There  is  no  witness,  as  I  recollect  the  testi- 
mony, who  gives  yon  any  express  facts  to 
show  why  that  scaffold  fell,  and  therefore  I 
Instruct  you  under  the  maxim  'Res  Ipsa  lo- 
quitur,' which  means  that  things  speak  for 
themselves,  that  the  scaffold  must  have  fall- 
en because  there  was  something  the  matter 
with  it"  The  defendant  excepted  and  asked 
the  court  "to  leave  to  the  Jury  the  question 
as  to  whether  there  was  negligence  of  any 
person  in  the  service  of  the  employer  intrust- 
ed by  him  with  the  duty  of  seeing  that  the 
ways,  works,  or  machinery  were  in  proper 
condition,  as  a  question  of  fact"  After  mak- 
ing this  request,  the  counsel  for  tbe  defend- 
ant added:  "Your  honor  charged  practically 
In  the  language  of  the  statute  that  the  neg- 
ligence must  be  that  of  a  superintendent  or 
a  person  charged  with  superintendence,  and  I 
except  to  that  statement,  and  ask  you  to 
leave  It  to  the  Jury  as  a  question  of  fact 
whether  there  was  any  such  negligence." 
The  court  declined  and  gave  the  defendant 
an  exception.  In  his  dissenting  opinion,  no 
other  being  written,  Mr.  Justice  Ingraham 
said:  "I  think  it  was  error  to  refuse  to 
charge  the  defendant's  ninth  request  The 
evidence  is  uncontradicted  that  the  deceased 
and  his  associate  placed  considerable  strain 
upon  this  scaffold  In  trying  to  unscrew  a 
pipe,  and  that  while  thus  straining  the  scaf- 
fold fell.    There  was  no  evidence  but  that 
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the  scaffold  would  have  been  perfecUy  safe 
If  used  In  an  ordinary  way." 

We  also  are  of  opinion  that  the  exceptions 
raised  reversible  error,  because  the  doctrine 
of  res  ipsa  loquitur  was  Improperly  applied. 
The  "res"  of  that  maxim,  which  Is  sometime 
misused,  is  not  simply  an  accident  resulting 
in  injury,  but  the  accident  and  the  surround- 
ing circumstances,  necessarily  shown  by  prov- 
ing how  the  accident  occurred;  or,  in  other 
words,  the  occurrence  as  It  appears  by  proof 
of  the  accident  The  doctrine  does  not  permit 
a  recovery  without  some  proof  of  negligence, 
but  It  regulates  the  degree  of  proof  required 
under  certain  circumstances.  If  iHTOOf  of 
the  occurrence  shows  that  the  accident  was 
such  as  could  not  have  happened  without 
negligence  according  to  the  ordinary  experi- 
ence of  mankind,  the  doctrine  is  applied  even 
if  the  precise  omission  or  act  of  negligence 
is  not  specified,  and  even  when  it  does  not 
appear  whether  the  accident  was  owing  to 
some  act  done  or  to  some  act  not  done.  It 
is  applied  when  the  inference  of  negligence 
is  required  by  the  nature  of  the  occurrence. 
Thus  the  apparent  cause  of  the  accident  may 
be  want  of  care  in  constructing  or  maintain- 
ing or  operating  a  machine,  and.  If  the  occur- 
rence indicates  that  the  accident  could  not 
have  happened  without  negligence  in  one 
or  more  of  these  respects.  It  speaks  for  It- 
self and  establishes  a  prima  facie  case  for 
the  Jury  to  consider,  even  if  It  does  not 
appear  specifically  whether  or  in  what  re- 
spect the  machinery  was  negligently  con- 
structed, maintained  or  operated.  Under  such 
circumstances,  precision  in  the  proof  is  not 
required,  as  the  occurrence  raises  a  pre- 
sumption of  negligence,  based  on  common 
experience,  although  no  specific  defect,  act, 
or  omission  appears.  The  occurrence  points 
to  negligence  as  the  cause  of  the  accident, 
because  in  the  nature  of  things  there  could 
have  been  no  such  occurrence  without  negli- 
gence. If  the  res,  or  the  entire  occurrence 
as  proved,  could  not  have  happened  without 
negligence  of  some  kind,  negligence  is  presum- 
ed without  showing  what  kind,  and  the  bur- 
den of  explanation  is  thrown  on  the  defend- 
ant If,  however,  proof  of  the  occurrence 
shows  that  the  accident  might  have  happened 
from  some  cause  other  than  the  negligence 
of  the  defendant,  the  presumption  does  not 
arise  and  the  doctrine  cannot  properly  be 
applied.  Under  such  circumstances,  it  Is  for 
the  Jury  to  find  whether  the  accident  was 
owing  to  negligence  on  the  part  of  the  defend- 
ant o^  to  some  cause  for  which  the  defend- 
ant was  not  responsible.  The  principles  up- 
on which  the  doctrine  rests  and  the  circum- 
stances under  which  It  should  be  applied 
were  so  clearly  pointed  out  by  Judge  CuUen 
in  Griffen  v.  Manlce,  166  N.  T.  188,  59  N.  B. 
925,  52  L.  R.  A.  922,  82  Am.  St  Rep.  630, 
the  leading  case  upon  the  subject,  that  fur- 
ther discussion  thereof  is  unnecessary. 


In  the  case  before  us,  the  occurrence  did 
not  speak  for  Itself,  nor  permit  negligence  as 
the  only  Inference,  for  the  fall  of  the  scaf- 
fold may  not  have  been  caused  by  the  weight 
of  the  men  upon  it,  but  by  their  weight  only 
when  augmented  in  its '  effect  by  excessive 
pressure  applied  by  all  the  strength  they 
could  exert  when  pushing  upward,  although 
Indirectly,  against  a  stationary  object  One 
of  them,  as  it  was  shown,  had  unusual  and 
the  other,  as  it  Is  presumed,  had  average 
strength,  and  the  strain  of  the  pressure  may 
have  much  exceeded  the  strain  of  the  weight 
The  Jury,  If  permitted,  might  have  found 
that  this  caused  the  accident.  It  was  an  ex- 
planation for  them  to  consider,  tending  to 
show  why  the  scaffold  fell;  but  under  the 
charge  that  It  "must  have  fallen  because 
there  was  something  the  matter  with  it,"  no 
consideration  thereof  was  possible,  and  the 
defendant  was  deprived  of  its  chief  defense. 

For  this  error,  we  think  that  the  Judgment 
appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  coats  to  abide  the  event 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  WERNER,  WILLARD  BART- 
LETT,  and  HISCOCK,  JJ,  concur. 

Judgment  reversed,  et& 


(IM  N.  T.  E29) 

GUNDERSON  t.  ROEBLING  CONST.  CO. 
(Court  of  Appeals  of  New  Tork.  Jan.  6,  1909.) 
Masteb   and   Sebvant   (S  281*)— Death  of 

SJEBVANT— CONTHIBUTOBY  NEQI-IGENCE. 

In  an  action  for  death  of  a  workman,  held 
that  decedent  was  negligent,  precluding  a  recov- 
ery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  281.*] 

Hiscock,  J.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

Action  by  Rosa  Gunderson,  as  adminis- 
tratrix of  the  estate  of  her  deceased  hus- 
band, against  the  Roebling  Construction 
Company,  impleaded  with  Post  &  McCord.  A 
motion  to  dismiss  was  granted  as  to  Post  & 
McCord,  and  from  a  Judgment  of  the  Appel- 
late Divison  (124  App.  Dlv.  914,  108  N.  T. 
Supp.  1134),  affirming  a  Judgment  on  a  ver- 
dict for  plaintiff  for  $12,000,  against  the 
Roebling  Construction  Company,  and  from 
an  order  denying  its  motion  for  a  new  trial, 
it  appeals.    Reversed,  and  new  trial  granted, 

J.  Arthur  Hilton,  for  appellant  Thomas 
J.  O'Neill,  for  respondent 

EDWARD  T.  BARTLETT,  J.  This  ac- 
tion was  brought  to  recover  damages  for  the 
death  of  plaintiffs  husband,  who  was  killed 
on  the  26th  of  September,  1906,  while  work- 
ing on  a  structure.  In  the  course  of  erection, 
known   as  the  "Edison  Building,"  a  power 


*For  other  cases  cea  «une  topic  aad  section  NUMBER  In  Sec.  A  Am.  Digs.  1907  to  date,  A  Reporter  Indexes 
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house,  at  Thlrty-Nlntb  street  and  First  ave- 
nue, In  the  city  of  New  York,  borough  of 
Manhattan.  This  action  was  originally  com- 
menced against  the  Roebllng  Construction 
Company  and  Post  &  McCord,  who  were  the 
contractors  engaged  In  erecting  the  steel 
structure,  and  the  Roebllng  Construction 
Company  contracted  for  the  concrete  work. 
When  the  plaintiff  first  rested,  a  motion  was 
made  to  dismiss  the  complaint  as  to  both 
defendants.  It  was  denied  as  to  the  Roeb- 
llng Construction  Company  and  granted  as 
to  Post  &  McOord. 

The  Roebllng  Construction  Company  main- 
tained an  electric  elevator  or  hoist  tor  the 
purpose  of  carrying  its  concrete  and  ma- 
terial from  the  basement  to  the  upper  floors. 
The  hoist  ran  from  the  cellar  to  the  top  of 
the  building  between  "guides,"  which  Icept  it 
in  position.  There  were  also  "grooved 
cleats"  that  ran  upon  the  guides  and  con- 
nected with  the  hoist.  The  cement  was  car- 
ried in  wheelbarrows,  which  were  placed  on 
the  hoist  and  delivered  at  the  various  floors. 
The  scene  and  nature  of  the  accident  are 
necessarily  described  In  a  general  way,  for 
the  reason  that  at  the  trial  a  model  of  the 
building  was  admitted  in  evidence,  and  to 
which  reference  was  made  as  to  locations, 
letters,  and  figures  that  were  quite  clear, 
doubtless,  to  the  witnesses  and  Jury,  but  not 
as  readily  comprehended  by  an  appellate 
conrt  There  was  submitted,  on  the  arg^u- 
ment  in  this  court,  a  blue  print  containing 
letters  and  figures  which  dilTered  somewhat 
frcmi  those  used  in  the  model.  The  steel 
structure  of  this  building  was  not.  completed 
at  the  time  of  the  accident,  and  the  general 
condition  may  be  thus  described:  Steel  up- 
right columns  extended  from  the  ground  to 
the  roof  of  the  building,  ifind  there  was  op- 
posite each  column  an  iron  slanting  girder 
running,  as  It  appears  by  the  blue  print, 
from  the  third  floor,  at  an  angle  of  45  de- 
grees, to  near  the  top  of  each  oolumn.  There 
were  also  three  eyebeams  running  at  right 
angles  with  the  girders,  apparently  to  bind 
and  strengthen  the  same.  The  third  floor 
was  laid,  and  on  each  side  of  it  were  four 
columns  equipped  with  girders  and  eye- 
beams  as  stated.  On  the  east  side  of  the 
building,  on  which  was  operated  the  electric 
hoist,  there,  were  four  columns,  marked  "A," 
"B,"  "C,"  and  "D,"  and  their  respective  gird- 
ers were  marked  "I,"  "J,"  "K,"  and  "L." 
There  were  also  three  eyebeams  running  at 
right  angles  with  the  girders,  marked  re- 
spectively "1,"  "2,"  and  "3."  The  electric 
hoist  was  placed  between  columns  B  and  C. 
On  the  day  of  the  accident,  near  the  top  of 
column  B,  a  workman  had  been  discharged 
in  the  middle  of  the  day,  and  the  deceased 
was  ordered  to  take  his  place.  The  point  at 
which  the  deceased  was  directed  to  begin 
work  was  from  30  to  40  feet  above  the  third 
floor.  At  the  time  this  order  was  given  to 
the  deceased,  he  was  standing  on  the  third 


floor  with  Lohman,  the  foreman,  and  a  wit- 
ness named  Perine,  all  of  whom  were  in  the 
employ  of  Post  &  McCord,  and  had  no  con- 
nection with  the  Roebllng  Construction  Com- 
pany, or  Its  concrete  work. 

It  clearly  appears  that  the  deceased  might 
have  walked  along  the  flo»r  from  the  point 
where  he  was  standing,  ai  the  time  the  or- 
der to  take  the  place  of  the  man  discharged 
was  given,  and  ascended  girder  J,  connected 
with  column  B,  and  reached  his  destination 
without  having  approached  the  Immediate 
vicinity  where  the  electric  hoist  was  operat- 
ed. The  deceased,  instead  of  availing  him- 
self of  the  floor  already  laid,  ascended  gird- 
er K,  connected  with  column  O,  and  on  ar- 
riving at  the  eyebeam  8,  which  ran  within 
an  inch  and  a  half  of  the  guide  of  the  hoist, 
sought  thereby  to  reach  girder  J,  connected 
with  column  B.  It  was  proved  that  a  person 
standing  on  this  eyebeam  when  the  hoist 
was  descending  could  not  lay  hold  of  the 
guide  in  which  it  ran  for  support  without 
danger  of  crushing  his  hand,  and  If  not  thus 
supported,  the  wind  from  the  hoist  might 
knock  him  off,  as  it  descended  at  a  high  rate 
of  speed.  An  eyewitness  of  the  accident  testi- 
fied that  he  saw  the  deceased  ascending  the 
girder  and  start  out  upon  the  eyebeam.  He 
thus  describes  the  situation-  "In  order  to 
walk  on  that  beam  he  had  to  steady  him- 
self.. As  he  balanced  on  the  edge  there,  be 
would  have  to  balance  himself  and  reach 
for  something."  It  seems  that  this  eyebeam 
did  not  present  a  flat  surface  on  which  to 
wa:lk,  but  was  at  an  angle  of  45  degrees,  like 
the  girder  in  which  It  was  Inserted.  This 
witness  continued:  "That  portion  of  that 
eyebeam  he  was  walking  on  was  the  edge  of 
the  angle.  That  edge  was  within  five  or  six 
inches  of  the  elevator,  not  the  Inside  edge— 
the  top  edge  he  was  walking  oh,  fully  five 
or  six  inches.  One  edge  of  the  flange  of  this 
eyebeam  was  within  an  inch  or  so — ^two 
Inchfes  of  this  track  or  guide."  This  witness 
went  on  to  state  that  about  the  time  deceas- 
ed was  opposite  the  guide  the  hoist  suddenly 
descended  at  great  speed  from  the  floor 
above,  and  he  was  struck  by  the  projecting 
arm  of  a  wheelbarrow  somewhere  between 
his  breast  and  knees,  the  blow  causing  him 
to  pitch  forward  and  plunge  down  into  the 
hoist,  receiving  fatal  injuries.  It  thus  ap- 
pears that  this  unfortunate  intestate  selected 
a  route  that  was  not  a  safe  one  to  reach 
his  destination,  but  exceedingly  dangerous. 
This  eyebeam  was  some  20  feet  above  the 
third  floor,  and  presented  a  difficult  footing 
for  even  a  skilled  Ironworker,  to  say  noth- 
ing of  the  dangerous  proximity  of  the  hoist 
It  was  also  proved  that  there  were  other 
safe  routes  which  the  deceased  might  have 
selected  in  addition  to  the  one  already  point- 
ed out  It  was  further  proved  that  Lohman, 
the  foreman,  did  not  instruct  the  deceased 
to  take  any  particular  route  to  the  point 
where  he  was  to  continue  the  work  of  the 
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man  discharged.  It  also  appears  that  de- 
i^eaaed  was  recelTlng  the  fnll  wages  of  a 
BkOIed  Ironworker. 

It  was  ably  argued  by  plaintiff's  counsel 
that  the  Roebllng  Constmctlon  Company 
should  be  held  liable  In  damages  by  reason 
of  the  improper  maimer  in  which  the  wheel- 
barrows were  placed  apon  the  hoist  which 
resulted  In  the  death  of  the  intestate.  We 
are,  however,  of  the  opinion  that  this  ques- 
tion cannot  be  considered,  as  the  eyidence 
clearly  establishes  that  the  intestate  was 
guUty  of  contributory  negligence,  and  that 
the  Judgment  must  be  reversed. 

The  judgment  against  the  Roebllng  Con- 
struction Company  is  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

CULIjEN;  C.  J.,  and  GRAY,  VANN,  WER- 
NER, and  WILLARD  BARTLETT,  JJ,  con- 
cur.    HISCOCK,  J.,  dissents. 

Judgment  reversed,  etc. 


(IM  N.  T.  W) 

lANNB  T.  UNITED  STATES  GXPStJM  CO. 
(Court  of  Appeals  of  New  York.    Jan.  6,  1909.) 

Mastbb  and  Sebvant  (S  264*)— Injubies  to 
Sebvakt— Mines— Plbadihg—Vabiance. 
Where,  in  an  action  for  death  of  a  mine 
.  employd  through  the  falling  of  a  portion  of  the 
roof,  no  charge  of  mismanagement  of  the  mine 
was  made  in  tbe  complaint,  testimony  of  an  ex- 
■npeiintendent  that  the  mine  was  properly  man- 
aged in  tbe  firing  of  the  blasts  under  his  super- 
iAtendency,  and  that  tbe-  management  after- 
wards In  U>e  firing  of  blasts  was  more  danger- 
ODS  and  liable  to  loosen  the  overhanging  rocks, 
was  incompetent 

{Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  »  866;  Dec  Dig.  §  264.*] 

Edward  T.  Bartlett  and  Haight  J  J:,  dissent- 
ing. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fodrth  Department 

Action  by  Franli  lanne,  as  administrator, 
etc.,  of  Ansllo  lanne,  deceased,  against  the 
United  States  Qypsuin  Company.  From  a 
Judgment  of  the  Appellate  Division  (126  App. 
Dlv.  244,  110  N.  Y.  Supp.  496),  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

H.  E.  itourke,  for  appellant .  Eugene  M. 
Bartlett,  for  respondent 

PER  CURIAM.  The  defendant  was  en- 
gaged in  mining  gypsum  at  Oakfleld,  Genesee 
county,  and  for .  that  purpose  had  sunk  a 
shaft  perpendicularly,  50  feet  in  depth,  from 
the  bottom  of  which  it  had  tunneled  to  dif- 
ferent parts  of  tbe  mine,  following  as  nearly 
as  could  be  the  veins  of  the  gypsum.  The 
rock  from  which  the  gypsum  was  quarried 
was  about  four  feet  in  thickness,  and  this 
rock  was  dislodged  by  means  of  explosives, 
and,  when  so  dislodged,  it  was  loaded  into 
cars  which  were  pushed  by  the  men  at  work 


in  the  mines  upon  a  track  laid  therein  to 
a  mule  track,  where  it  was  hauled  to  tbe 
shaft  and  hoisted  to  the  surfaice.  Over  the 
gypsima  rock  there  was  a  stratum  of  rock 
about  two  feet  in  thtclmess,  which  was  call- 
ed by  a  witness  "ash  rock,"  and  over  that 
was  a  limestone  formation.  There  was  evl- . 
dence  tending  to  show  that  the  ash  rock 
when  exposed  to  the  air  was  liable  to  de- 
teriorate and  fall  unless  supported  by  props ; 
that  a  room  of  60  or  60  feet  in  dimensions 
had  been  excavated  and  had  remained  for 
nearly  a  month  unpropped.  On  the  23d  of 
OctoI>er,  1906,  the  decedent  was  in  the  em- 
ploy of  the  defendant  engaged  in  loading 
and  pushing  the  car  to  the  place  where  it 
could  be  drawn  by  the  mule  to  the  shaft, 
and  on  the  return  of  the  car  it  had  been 
loaded  with  props  for  the  purpose  of  support- 
ing the  ash  rock  over  the  gypsum  rock  which 
had  been  excavated.  While  the  decedent  and 
another  employ^  were  pushing  the  car  load- 
ed with  props  into  the  part  of  the  mine 
where  they  were  to  be  used,  the  ash  rock  fell 
upon  the  decedent  causing  his  death. 

The  complaint  charges  negligence  on  the 
part  of  tbe  defendant  in  failing  to  warn  or 
notify  tl»  decedent  of  the  danger  attending 
his  labor  in  the.  mine  through  its  neglect  to 
properly  timber  or  support  the  roof  of  the 
mine.  Its  neglect  to  provide  safe  and  proper 
places  in  which  to  perform  his  work,  through 
its  neglect  to  properly  Inspect  the  mine  after 
blasting,  and  through  its  neglect  to  post  rules 
for  the  guidance  of  employes,  under  the  pro- 
visions of  chapter  416  of  the  Laws  of  1897, 
and  through  the  neglect  and  failure  of  the 
defendant  to  employ  a  competent  superin- 
tendent and  overseer  and  competent  fellow 
servants  to  work  with  the  decedent  It  will 
be  observed  that  there  was  no  allegation  of 
Improper  operation  of  the  mine  in  other  re- 
spects. Upon  the  trial,  a  witness  by  the  name 
of  Watts  was  sworn  on  behalf  of  the  plain- 
tiff, and  gave  evidence  to  tbe  effect  that  he 
had  been  superintendent  of  the  mine  for  sc^e 
5'ears  up  to  the  month  of  June  before  the  ac- 
cident, and  then  he  was  permitted  to  testify, 
under  objecticnn  and  exceptions  of  tbe  de- 
fendant, that  in  blasting  the  rock  he  used 
black  powder;  that  the  manager  of  the  mine 
had  requested  him  to  set  off  two  or  more 
blasts  at  one  time,  which  he  had  refused  to 
do,  for  the  reason  that  it  would  increase  the 
danger  of  the  work ;  that  the  purpose  of  such 
request  on  the  part  of  the  management  was 
to  save  time  and  expense.  Other  evidence 
was  given  to  the  effect  that  after  witness 
had  ceased  to  be  superintendent  of  the  mine, 
dynamite  was  substituted  in  the  place  of 
ppwder ;  that  a  number  of  holes  were  drilled 
which  were  filled  with  dynamite,  and  then 
fired  either  by  fuses  or  electricity ;  and  that 
several  such  blasts  had  been  fired  in  the  vi- 
cinity of  the  accident  shortly  before  its.o<^ 
cnrrence,  and  that  there  had  been  no  inspec- 
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tlon  of  tbe  mine  fhereafter  before  the  acd- 
dent. 

The  tendency  of  the  evidence  given  by  wit- 
ness Watts  was  that  the  mine  was  properly 
managed  In  the  firing  of  the  blasts  under  his 
superintendency,  and  that  the  management 
afterwards  in  the  firing  of  blasts  was  more 
dangerous  and  liable  to  loosen  the  overhang- 
ing rocks.  In  view  of  the  fact  that  no  charge 
of  mismanagement  of  tbe  mine  was  made  in 
the  complaint,  we  think  this  evidence  was  in- 
competent and  should  have  been  excluded  by 
the  court;  that  its  effect  may  have  been  to 
prejudice  the  jurors  against  the  officers  of 
the  defendant  In  their  endeavor,  to  save  time 
and  money  in  the  firing  of  numerous  blasts 
at  about  the  same  time.  It  Is  true  that  this 
branch  of  the  case  was  not  submitted  to  the 
Jury  in  the  charge  made  by  tbe  trial  Judge, 
but  the  Jurors  were  not  instructed  to  disre- 
gard It  We  consequently  entertain  the  view 
that  tbe  error  Is  such  as  to  call  for  a  revers- 
al of  the  Judgment. 

Tbe  Judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
HISCOCK,  and  CHASE,  J  J.,  concur.  ED- 
WARD T.  BARTLETTT  and  HAIGHT,  JJ., 
dissent 

Judgment  reversed,  etc. 

(IM  N.  T.  8S) 

PEOPLE  V.  JONES. 
(Court  of  Appeals  of  New  Tork.    Jan.  S,  1909.) 

1.  HOmOIOK   (8  253*)— MUBDEB— EVIDEWOK. 

In  a  prosecution  for  homicide,  evidence  held 
to  sustain  a  conviction  of  murder  in  the  first 
degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  8  263.»] 

2.  Homicide  (8  237*)— Insanity— Evidence. 

In  a  prosecution  for  tiomicide,  evidence  held 
to  sustain  a  finding  that  accused  was  not  iosane. 
lEA.   Note. — For  other   cases,   see   Homicide, 
Dec.  Dig.  I  237.*] 

Appeal  from  Supreme  Court,  Trial  Term, 
Nassau   County. 

William  Jones  was  convicted  of  murder  in 
the  first  degree,  and  be  appeals.     Affirmed. 

H.  Wlllard  Griffiths,  for  appellant  Frank- 
lin A.  Coles,  for  the  People. 

HISCOCK,  J.  The  defendant  has  been 
charged  with  and  convicted  of  the  crime  of 
murder  in  the  first  degree  because,  as  alleg- 
ed, he  shot  one  Bunn  on  Sunday,  September 
1,  1907,  In  the  town  of  Hempstead. 
■  We  are  asked  to  reverse  the  Judgment  up- 
on the  usual  gnronnds  of  insufficiency  of  evi- 
dence and  errors  of  the  trial  Judge  in  the 
conduct  of  the  trial.  The  first  contention 
that  the  evidence  was  Insufficient  relates  to 
the  people's  case  not  only  upon  the  general 


issue  of  deliberate  and  premeditated  killing, 
but  also  upon  the  special  issue  of  the  de- 
fendant's responsibility  raised  by  tbe  plea 
of  Insanity.  While  the  appeal  involves  a 
consideration  in  detail  of  the  weight  and 
sufficiency  of  evidence,  we  were  not  for  some 
reason  aided  by  any  oral  argument  of  coun- 
sel for  the  defendant  We  doubt  not  bow- 
ever,  that  our  personal  examination  Of  tbe 
record,  aided  in  some  degree  by  the  printed 
brief,  has  defined  all  of  the  questions  avail- 
able to  the  defendant  upon  this  appeal  and 
suggested  all  of  the  arguments  to  be  made 
thereon  In  his  behalf.  Assuming  for  the 
present  that  he  was  responsible  for  his  acts, 
we  entertain  no  doubt  that  the  testimony 
very  conclusively  proved  that  he  was  guilty 
of  the  crime  of  which  he  tias  been  convicted. 
Witnesses  who  seem  to  have  been  reputa- 
ble, and  with  the  exception  of  a  brother  of 
the  deceased,  who  gave  cumulative  evidence 
upon  minor  points,  oitlrely  disinterested,  by 
their  uncontradicted  testimony  fully  estab- 
lished, amongst  others,  the  following  facts: 
The  defendant  who  was  a  colored  man,  and 
the  deceased,  who  apparently  also  was  a 
colored  man,  for  some  time  had  been  ac- 
quainted and  fellow  employes  in  a  livery 
stable  in  the  village  of  Hempstead.  During 
the  forenoon  of  the  day  of  the  alleged  mur- 
der the  two  men  became  Involved  in  an  alter- 
cation. In  the  afternoon  the  defendant  pnr- 
cbased  a  revolver  and  cartridges,  and  subse- 
quently, on  being  asked  who  had  struck  him, 
replied,  "Bunn,"  and  then,  showing  a  re- 
volver said,  "I  will  fix  him."  Later  although 
not  on  duty  on  that  day,  he  went  to  the 
livery  stable  where  he  and  the  deceased 
were  employed,  and  subsequently  another 
person  In  the  stable,  hearing  a  pistol  shot 
looked  out  and  saw  the  defendant  with  a 
revolver  in  his  hand  pointed  toward  the  feet 
of  Bunn,  who  was  standing  some  Uttie  dis- 
tance away  and  facing  him.  When  this  per- 
son asked,  "Jones,  what  are  yon  doing?"  the 
latter  replied,  "I  dare  yon  to  come  here 
too."  This  witness  then  fled,  and,  as  he  was 
fleeing,  heard  a  second  pistol  shot  from  the 
direction  where  the  men  were,  and,  when 
he  returned  in  15  or  20  minutes,  found  Bunn 
lying  on  the  ground  either  then  dead  or 
shortly  thereafter  dying  as  the  result  of  a 
pistol  shot  received  in  the  breast.  The  de- 
fendant forthwith  fled,  and  that  evening  was 
seen  getting  off  a  car  at  Queens.  At  first, 
when  questioned  by  a  police  officer  who  ap- 
parently was  on  the  lookout  for  him  under  a 
police  alarm,  he  denied  bis  identity  and  for- 
mer wbereabouts,  giving  a  fictitious  name 
and  a  false  account  of  his  movements.  Sub- 
sequently, however,  be  admitted  to  this  of- 
ficer his  identity  and  that  he  liad  shot  the 
deceased,  claiming  first  as  the  reason  there- 
for some  grudge  and  afterwards  giving  the 
explanation  of  a  fight.  He  also  admitted 
the  ownership  and  identity  of  the  revolver 
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and  cartridges  which  he  had  left  In  the  toilet 
room  of  a  hotel  at  Queens.  The  defendant 
again  to  this  same  witness  on  the  following 
day  repeated  the  claim  of  a  grudge  as  the 
explanation  of  his  killing  the  deceased,  and 
he  also  admitted  to  other  wltDesses  that  he 
had  shot  the  deceased,  the  admission  in  one 
case  being  coupled  with  the  claim  that  be 
had  to  defend  himself  as  the  latter  had  a 
razor;  there  being,  howeTer,  no  other  evi- 
dence of  the  possession'  by  the  deceased  of 
any  such  weapon.  In  addition  to  the  general 
trend  of  the  evidence  as  bearing  upon  that 
subject,  It  specifically  appeared  that  the  de- 
fendant within  a  few  hours  both  before  and 
after  the  alleged  murder  seemed  to  be  en- 
tirely normal  and  self-possessed. 

The  statement  of  the  undisputed  facts  thus 
testified  to  by  the  witnesses  for  the  prose- 
cution carries  with  it  Its  own  argument.  In 
our  Judgment  the  Jury  were  entirely  Justified 
in  believing  the  evidence  which  was  pre- 
sented to  them  In  behalf  of  the  people  on 
this  branch  of  the  case,  and,  thus  believing 
it  and  barring  the  special  defense  of  insani- 
ty, th^  not  only  were  warranted  In  reach- 
ing the  conclusion  which  they  did  as  to  the 
guilt  of  the  defendant,  but  practically  were 
prohibited  from  taking  any  other  rational 
view.  The  motive  of  revenge  was  present 
in  the  defendant's  mind.  He  deliberately 
prepared  to  satisfy  this  motive  by  purchasing 
a  revolver  and  cartridges,  and  he  expressly 
indicated  his  purpose  to  satisfy  it  by  Ills 
statement  of  an  Intent  to  "fix"  the  deceased; 
his  attitude  as  descril>ed  by  the  witness  Jack- 
son in  facing  the  deceased  with  a  revolver 
in  his  hand  and  the  Interval  which  occurred 
between  the  first  shot,  which  was  apparently 
harmless,  and  the  second  shot,  which  was 
fatal;  his  flight  and  his  subsequent  confes- 
sions and  acts  establish  that  he  deliberately 
and  remorselessly  carried  out  his  purpose. 

But  It  was  pleaded  on  the  trial  and  is  now 
urged  that  the  defendant  was  insane,  and, 
therefore  not  to  be  charged  with  legal  re- 
sponsibility for  these  acts  which  in  the  ordi- 
nary person  would  import  the  highest  degree 
of  criminal  intent,  and  on  the  trial  his  coun- 
sel endeavored  to  elicit  some  evidence  in  sup- 
port of  this  plea.  His  efforts  were  very  un- 
successful. In  view  of  his  la<dc  of  success 
In  securing  the  admission  of  evidence,  we 
have  studied  all  the  more  carefully,  not  only 
the  evidence  which  was  admitted,  but  also 
that  which  was  stricken  out,  and  even  the 
suggestions  of  counsel  about  what  he  thought 
he  might  be  allowed  to  prove,  for  the  pur- 
pose of  determining,  not  only  whether  this 
defense  was  established,  but  also  whether 
there  seemed  to  be  any  reasonable  possibility 
of  its  being  established  on  another  trial. 
This  study  of  the  record,  however,  fails  to 
disclose  any  such  evidence  or  probability  of 
evidence  as  requires  a  reversal  of  the  Judg- 
ment on  this  question.  The  most  Important 
testimony  on  behalf  of  the  defendant  was 
given  by  a  sister,  and  her  evidence,  as  well 


as  that  of  other  w<tne88ee  from  whom  the 
counsel  succeeded  m  eliciting  any  testimony, 
was  to  the  effect  that  the  defendant  on  vari- 
ous occasions,  entirely  or  mostly  occurring 
some  time  before  the  homicide,  made  appar- 
ently unprovoked  assaults  on  members  of  his 
family  and  others,  and  that  on  such  occa- 
sions especially  his  appearance  was  excited 
and  abnormal,  frequent  reference  being  made 
in  his  sister's  testimony  to  his  "glary  and 
Btary  eyes."  A  physician  gave  an  account 
of  an  examination  made  of  the  defendant  at 
the  time  of  the  trial,  but  aside  from  the  wit- 
ness' conclusion  that  the  defendant  was  suf- 
fering from  loss  of  memory,  a  symptom 
which  even  if  present  was  manifestly  a  thing 
of  easy  simulation,  there  Is  scarcely  any- 
thing in  his  history  of  the  examination  cal- 
culated even  to  attract  attention  in  a  con- 
sideration of  the  present  question.  Lastly, 
two  experts  on  hypothetical  questions  em- 
bracing facts  testified  to  by  the  sister  and 
other  lay  witnesses  expressed  a  rather  in- 
conclusive opinion  that  the  defendant  was 
or  might  be  insane.  In  answer  to  this  tes- 
timony was  that  of  three  experts  sworn  in- 
behalf  of  the  people,  who  testified  that  the 
evidence  in  behalf  of  the  defendant  in  their 
opinion  did  not  Justify  the  conclusion  that 
he  was  insane  even  at  the  time  of  the  oc- 
currences detailed,  and  that,  even  if  he  was 
then  insane.  It  would  not  at  all  follow  that 
such  Insanity  continued  to  the  time  of  the 
homicide.  But  more  important  than  this 
testimony  in  our  Judgment  was  the  evidence 
of  various  witnesses  detailing  the  conduct 
and  movements  of  the  defendant  on  the  day 
of  and  shortly  before  and  after  the  homi- 
cide. Some  of  these  spoke  especially  and 
directly  in  respect  to  his  self-possessed  and 
normal  appearance,  while  others  simply  re- 
peated his  conversations  and  described  his 
acts,  but,  whichever  they  did,  all  of  them 
made  it  entirely  clear  that  there  was  no  lack 
of  comprehension  on  defendant's  part  of  the 
scope  and  nature  and  effect  of  the  purpose 
which  be  formed  and  so  effectually  executed. 

When  we  consider  all  of  this  testimony  in 
its  entirety,  we  conclude  that  the  Jury  was 
amply  Justified  Id  determining  that  the  de- 
fendant was  not  insane.  The  evidence  fair- 
ly Indicated  as  might  be  expected  that  he 
was  of  rather  a  low  order  of  intellect,  and 
some  of  It,  If  believed,  indicated  In  the  al>- 
sence  of  some  hidden  explanation  that  he 
had  a  violent  and  uncontrollable  temper  and 
disposition.  But  it  falls  far  short  of  estab- 
lishing that  his  mind  was  so  deficient  or  80 
perverted  that  he  could  not  distinguish  and 
appreciate  the  character  of  the  acts  which 
he  was  performing  at  the  time  of  the  homi- 
cide, and  we  should  be  entirely  unjustified 
in  deciding  that  any  such  error  has  been 
committed  in  the  disposition  of  this  branch 
of  the  case  as  to  require  a  new  trial. 

We  have  examined  all  the  exceptions  tak- 
en to  the  rulings  of  the  court  The  charge 
of  the  trial  Judge  was  a  very  full  and  care- 
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fnl  exposition  of  the  principles  of  law  goT- 
ernlng  the  Jnry  In  their  deliberations.  He 
commented  on  the  evidence  so  far  as  seems 
us  to  have  been  necessary  in  view  of  the 
very  plain  and  comparatively  brief  charac- 
ter of  the  testimony,  and  we  think  that  nei- 
ther in  his  charge  nor  in  his  rulings  on  evi- 
dence was  any  substantial  error  committed 
which  prejudiced  the  rights  of  the  accused. 
The  judgment,  therefore,  must  be  affirmed. 

CULLBN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WBRNHR  and  CHASE, 
JJ.,  concur. 

Judgmoit  of  conviction  affirmed. 


(IM  N.  T.  M) 

PBLOW  V.  OIL  WEIiL  SUPPLY  00. 
(Court  of  Appeals  of  New  York.    Jan.  5*  1909.) 

1.  Masteb  and  Bbbvant  (J  lOl*)— Duty  oi 
Masteb— Sate  Tools  and  Afpuanges. 

It  is  the  duty  of  a  master  to  furnish  his 
servants  with  safe  tools  and  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  171,  178;  Dec.  Dig.  } 
101.*] 

2.  MaSTXB  AlTD  Sebvaut  (t  15$*)— Ddtt  07 
Master  —  Saw:  Tools  akh  Appliakcks  — 
Warnino  and  Instrcctino  Servant. 

It  was  the  special  duty  of  a  master  when 
directing  a  servant  about  16  years  old  to  work 
with  large  prosser  pins,  which  become  dangerous 
throBsh  use,  to  properly  instruct-  him  so  that 
he  mizht  care  for  himself,  or  eke  to  publish 
rules  for  the  instruction  of  all  servants  engaged 
in  such  Work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  815 ;  Deo.  Dig.  {  153.*] 

3.  Master  and  Servant  (i  218*)  —  Absdvf- 
tion  07  Risk. 

An  inexperienced  servant  16  years  old,  who 
was  struck  m  the  eye  by  a  chip  from  a  burred 
prosser  pin  which  he  was  driving,  did  not  as- 
sume the  risk  of  injury  where  he  did  not  know 
that  a  burred  pin  was  dangerous  or  of  its  tend- 
ency to  throw  off  chips  when  struck  by  a  ham- 
mer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  603 ;   Dec.  Dig.  (  218.*] 

4.  Master  and  Servant  (S  230*)  —  Injuries 
TO  Servant— Contributory  Neolioence. 

An  inexperienced  servant  16  years  old,  who 
was  injured  by  a  chip  from  a  burred  prosser 
pin  which  he  was  driving,  was  not  guilty  of 
contributory  negligence,  where  he  neither  knew 
where  he  could  get  other  pins  or  that  by  using 
the  ones  furnished  he  might  he  Injured. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  694 ;  Dec.  Dig.  §  230.*] 

5.  Master  and  Servant  (|  93*)— Duty  of 
Master — Delegation  of  Duty. 

The  duty  of  a  master  to  furnish  safe  tools 
«nd  appliances,  and  to  properly  warn  and  in- 
struct servants  of  dangers  incident  to  the  work, 
cannot  be  delegated  except  at  the  master's  risk. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  142;  Dec.  Dig.  i  03.*] 

Oray,  J.,  dissenting. 

Appeal    from    Supreme   Court,    Appellate 
Division,  Fourth  Department 
Action  by  Albert  J.  Pelow,  an  Infant,  by 


his  gnardlan  ad  litem,  against  the  Oil  Well 
Supply  Company.  From  a  Judgment  of  the 
Appellate  Division  (125  App.  Dlv.  «03,  109 
N.  Y.  Supp.  1140),  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Eaisha  B.  Powell,  for  appellant  James  R. 
O'Gorman,  for  respondent 

VANN,  J.  On  the  25tt  of  January,  1905, 
the  plalntlfl,  then  a  lad  of  about  16  years, 
while  at  work  for  the  defendant  in  its  boiler 
manufactory  in  the  city  of  Oswego,  met  with 
an  accident  which  resulted  In  the  loss  of  his 
left  eye.  The  factory,  400  feet  long  by  200 
wide,  was  divided  into  several  departments, 
with  a  foreman  in  charge  of  eat^  The 
plaintiff  had  been  employed  by  the  defend- 
ant for  abont  three  weeks,  and  during  this 
period  had  worked  exclusively  upon  auto- 
mobile boilers,  which  are  quite  small,  being 
only  about  two  feet  long  and  a  foot  and  a 
half  In  diameter,  with  copper  tubes  half  an 
inch  in  thickness.  Ob  the  day  in  question  he 
was  sent  by  the  assistant  superintendent  in 
charge  of  the  work  upon  which  he  was  then 
engaged  to  help  one  McKinstry  on  a  station- 
ary boiler  In  another  d^artment  of  the  fac- 
tory. This  boiler  was  of  large  size,  being  16 
or  18  feet  long  and  4  or  5  feet  in  diameter, 
with  iron  tubes  S  Indies  thick.  The  work 
assigned  to  him  in  this  new  place  was  what 
Is  called  "prosserlng,"  which  is  described  as 
inserting  an  appliance  called  an  expander  la 
the  end  of  the  tube  when  It  is  In  position  In 
the  boiler,  placing  a  prosser  pin  about  three 
inches  thick  in  the  expander  and  striking 
the  pin  with  a  sledge  hammer,  weighing 
about  seven  pounds,  three  times,  and,  after 
turning  the  pin  around  half  way,  three  times 
more.  The  pin  is  then  loosened  by  a  light 
blow  on  the  side,  pulled  out  and  inserted 
with  the  expander  In  the  next  tube,  when  the 
process  is  repeated.  The  plaintiff  was  di- 
rected by  the  assistant  superintendent  to  "go 
and  work  with  Rob  McKinstry  on  the  sta- 
tionary boiler  and  prosser  flues,"  but  he  said 
nothing  else  to  him.  The  plaintiff  asked  no 
questions,  but  did  as  he  was  told. 

There  were  but  four  prosser  pins  In  that 
department  of  the  factory,  and  they  were  all 
"burred,"  that  Is.  by  repeated  blows  •  of  the 
sledge  the  ends  had  become  widened  out  and 
a  collar  of  ragged  iron  had  formed  around  the 
edges.  A  pin  In  that  condition  Is  apt  to  throw 
off  small  chips  of  iron  from  the  collar  when 
struck  by  a  heavy  sledge  in  the  ordinary 
work  of  prosserlng.  The  plaintiff  was  set 
at  this  work  without  knowledge  of  the  dan- 
ger, although  he  had  casually  observed  the 
process  of  prosserlng  with  large  pins  "a  cou- 
ple of  times  before,"  but  he  had  never  used 
them  himself.  He  had  no  instructions  as  to 
how  to  do  the  work,  or  how  to  take  care  of 
himself,  and  no  rules  upon  the  subject  were 
made,  at  least  until  after  he  was  injured. 
When  a  prosser  pin  Is  "burred,"  It  should  be 
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taken  to  an  emery  wheel  and  the  ''bom" 
grotmd  off,  or  to  a  blackamlth  ahop  and  re- 
paired. The  plaintiff,  however,  knew  noth- 
ing about  this.  The  prosser  pins  used  on 
the  auto  boilers  where  he  had  been  work- 
ing are  very  small,  and  the  hammer  Is  of 
<M>rreBpoudlng  size.  The  aledge  furnished 
to  the  plaintiff  was  chipped  off  at  the  end, 
and  one  piece  of  considerable  size  had  been 
broken  off  so  as  to  leave  the  face  of  the  ham- 
mer only  about  one  Inch  in  diameter  with 
irregular  edges.  The  assistant  superintend- 
ent knew  about  this  condition  of  affairs  and 
complaint  had  been  made  to  him  about  the 
burred  prosser  pins,  whldi  were  shown  to 
blm,  but  be  made  no  reply  except  on  one  oc- 
casion when  he  said  It  was  all  right 

The  plaintiff  on  the  day  In  question  uaed 
the  pin  and  hammer  furnished  by  the  assist- 
ant BiH)erintendent,  who  was  in  general 
charge  of  the  work  to  which  he  was  assign- 
ed. He  worked  at  the  foot  and  McKlnstry 
«t  the  bead  of  the  boiler,  which,  16  or  18 
feet  long  and  4  or  S  feet  high,  was  between 
them.  No  one  stood  by  tlie  plaintiff  to  ob- 
-serve  his  work,  or  to  tell  him  how  to  do  it 
After  prosserlng  10  tubes,  he  was  engaged 
upon  the  eleventh,  when  striking  the  pin  a 
blow  with  the  sledge  in  the  usual  way  a 
«nall  piece  of  steel  chipped  off  from  the 
burr,  struck  bim  in  the  eye,  and  injured  it 
«o  that  ultimately  it  had  to  be  removed.  The 
piece  of  steel  was  found  in  the  eyeball  aft- 
er It  was  taken  ornt  The  operating  surgeon 
testified  that  "it  had  gone  into  the  front  of 
the  eye,'  traversed  the  diameter  of  the  eye, 
and  gone  to  the  back  side."  The  plaintiff 
had  I)een  at  work  but  fifteen  minutes  on  the 
new  kind  of  employment  when  the  accident 
happened.  The  object  of  this  action,  which 
Is  in  the  common-law  form,  was  to  recover 
damages  for  the  injuries  sustained  by  the 
plaintiff  on  the  occasion  in  question,  and  the 
facts  are  presumed  to  have  l>een  found  by 
the  .Jury  as  thus  stated,  for  they  are  sup- 
ported by  some  evidence,  although  there  was 
a  sharp  conflict  In  the  statements  of  the  wit- 
nesses called  by  the  parties.  The  jury  found 
for  the  plaintiff,  the  Appellate  Division  af- 
firmed the  judgment  entered  on  the  verdict, 
one  of  the  justices  dissenting,  and  the  de- 
fendant appealed  to  this  court 

It  is  the  general  duty  of  a  master  to  fur- 
nish his  servants  with  safe  tools  and  appli- 
ances, and  It  was  the  special  duty  of  the  de- 
fendant when  directing  a  boy  to  work  with 
large  prosser  pins,  which  t>ecome  dangerous 
tlirougb  use,  to  give  him  proper  instructions 
so  that  he  could  take  care  of  himself,  or  else 
to  make  and  publish  rules  for  the  instruction 
-of  all  employes  engaged  in  such  work.  Al- 
though  evidence  was  given  in  l)ehalf  of  the 
defendant  to  the  contrary,  the  jury  might 
have  found  that  there  were  but  four  prosser 
pins  in  the  department  to  which  the  plaintiff 
was  suddenly  transferred,  and  that  all  of 
-them  were  burred  and  in  a  dangerous  con- 
dition.    There  were  other  prosser  pins  In 


other  d^uirtments  of  the  factory,  and  evi- 
dence was  given  tending  to  show  that  the  as- 
sistant superintendent  had  prosser  pins  with 
other  implements  locked  up  In  a  cupl>oard 
in  ills  office  and  that  he  ordinarily  furnished 
them  upon  requisition  being  made  therefor, 
but  the  plaintiff  did  not  know  about  this,  and 
he  used  the  tools  and  appliances  that  were 
given  him.  He  did  not  select  the  prosser  pin 
or  the  hammer,  and  did  not  know  there  was 
a  place  where  hammers  and  plus  were  kept 
He  did  not  know  that  a  burred  prosser  pin 
Is  dangeroufl  or  of  Its  tendency  to  throw  off 
chips  when  struck  by  the  hammer.  He  did 
not  assume  a  risk  of  which  he  tcnew  noth- 
ing, and  he  was  not  guilty  of  negligence  as 
a  matter  of  law  for  using  burred  prosser 
pins,  when  he  neither  knew  where  he  could 
get  others  or  that  by  using  these  he  might 
t>e  injured. 

The  main  position  of  the  defendant  is  that 
there  was  no  evidence  of  negligence  on  its 
part,  and  that  the  only  negligence  shown  was 
that  of  the  plaintiff  and  Ills  co-servants.  The 
duty  of  furnishing  safe  tools  and  appliances 
to  his  employ^  belongs  to  the  maater,  and  the 
defendant  did  not  meet  that  obligation.  The 
duty  of  warning  and  Instructing  a  new  em- 
ploye, assigned  to  work  of  more  or  less  dan- 
ger, belongs  to  the  master,  and  the  defend- 
ant did  not  discharge  it  When  the  sBslst- 
ant  superintendent  set  the  plaintiff  at  the 
new  work  which  he  knew  was  dangerous  to 
some  extent,  he  should  not  only  have  seen 
that  he  had  safe  tools  and  appliances,  but 
should  also  have  given  him  proper  wambig 
and  instructions,  so  that  he  could  protect 
himself.  This  duty  rested  upon  the  master, 
as  snch,  at  the  incepti<m  of  the  new  work  by 
the  plaintiff,  and,  it  could  not  t>e  delegated 
except  at  the  defendant's  risk.  Simone  v. 
Kirk,  178  N.  Y.  7,  14,  65  N.  B.  789.  The  im- 
plements in  fact  furnished  were  defective, 
as  the  jury  could  find,  and  the  plaintiff  was 
not  told  where  he  could  get  safe  ones.  He 
did  not  know  that  they  were  unsafe,  for  lie 
Iiad  neither  experience  nor  warning  to  guide 
him.  He  had  the  right  to  assume  that  ills 
employer  had  discharged  its  duty  toward 
him  and  that  he  could  safely  use  the  tools  he 
was  told  to  use.  Even  if  the  risk  would 
have  been  obvious  to  a  competent  and  ex- 
perienced mechanic,  vre  cannot  hold  as  mat- 
ter of  law  that  it  was  obvious  to  an  inex- 
perienced boy  put  at  a  new  kind  of  work  with 
unsafe  tools  and  without  warning  or  Instruc- 
tion. The  duty  and  the  acts  of  l>oth  par- 
ties should  l>e  viewed  In  the  light  of  the 
plaintUTs  age  and  inexperience,  and,  when 
thus  viewed,  I  think  the  evidence  warrant- 
ed the  jury  in  finding  the  defendant  guilty 
of  negligence,  and  the  plaintiff  not  guilty  of 
contributory  negligence. 

The  judgment  should  be  aflSrmed,  with 
costs. 

OTTLLKN,  0.  J.,  and  EDWABD  T.  BART- 
LfiTTT,  WERNBB,  WILLABD  BABTLBTT. 
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Qi.Y. 


and  msCOCK,  JJ^  concur.    OBAT,  J.,  dis- 
sents. 

Judgment  afflnned. 


(IM  N.  Y.  32) 

ROONEY  V.  BROGAN  CONST.  CO. 
(Court  of  Appeals  of  New  York.    Jan.  5,  1909.) 

1.  Mastbb  and  Servant  (S  295*)  —  Injdbies 
TO  Servant— iNSTEucTio*— Assumption  of 
Risk— Knowlkdoe  of  Danqeb. 

In  an  action  for  the  death  of  a  servant 
killed  by  falline  through  an  unguarded  shaft 
in  a  building  where  he  worked,  an  instruction 
that  if  he  knew  the  hole  was  there  and  was  un- 
guarded, and  Imew  the  condition  of  the  floor 
aronnd  the  hole,  he  assumed  the  risk,  was  im- 
properly qualified  by  stating  that  he  must  have 
appreciated  the  dangers  incident  to  the  condi- 
tion in  order  to  assume  the  risk,  as  knowledge 
Implied  appreciation  of  the  danger  incident  to 
falling  In  the  hole,  and  the  qualification  permit- 
ted the  jury  to  speculate  whether,  knowing  the 
danger,  he  did  in  fact  appreciate  it 

[E3d.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  §  295.*] 

2.  WOBDS    AND    FHBASES  —  "AfFBECIATE    THE 

Danqek." 

To  "appreciate  the  danger"  Incident  to  a 
condition  of  things  signifies  that  the  danger  is 
recognized,  and  that  possible  accidental  conse- 
quendes  are  justly  estimated. 

3.  Appeal  and  Ebbob  (§  179*)  —  Pbesenta- 
TiON  Below— Sufficiency— Instbuctions— 
Bequests— Questions  Raised. 

Whether  Labor  Law  (Laws  1897,  p.  468,  c. 
415)  I  20,  as  amended  by  Laws  1899,  p.  851, 
c.  192,  requiring  contractors  or  owners  to 
cause  elevator  shafts  in  buildings  being  con- 
stmcted  to  be  guarded,  requires  the  original 
contractors  to  guard  such  a  shaft,  was  not  suf- 
ficiently raised  in  an  action  against  the  princi- 
pal contractor  for  an  employe's  death  by  fall- 
ing throagb  an  elevator  shaft  by 'a  requested 
instraction  that,  if  defendant  sublet  all  con- 
tracts for  the  building,  it  would  not  be  bound 
to  guard  the  shaft,  as  it  omitted  the  element 
whether  ttie  subcontractors  had  exclusive  con- 
trol of  the  building,  and  hence  the  question  will 
not  be  determined  on  appeal. 

[Ed.  Note. — For  other  cases,  ae*  Appeal  and 
Error,  Dec.  Dig.  $  179.*] 

Appeal  from  Supreme  (^urt,  Appellate  Di- 
vision, Second  Department. 

Action  by  Margaret  Rooney,  as  administra- 
trix, against  the  Brogan  Construction  Com- 
pany. Prom  a  Judgment  of  the  Appellate  Di- 
vision (121  App.  Dlv.  919,  106  N.  T.  Supp. 
1143),  unanimously  affirming  a  Judgment  for 
plaintiff,  defendant  appealed  by  permission. 
Reversed,  and  new  trial  ordered. 

I.  R.  Oeland,  for  appellant  Gilbert  D. 
iAmb,  for  respondent 

GRAY,  J.  The  plaintiff  brought  this  ac- 
tion for  the  recovery  of  the  damages  sustain- 
ud  by  her  through  the  death  of  her  husband, 
fi-hich,  as  she  alleges,  was  caused  by  the  neg- 
ligence of  the  defendant  In  a  failure  to  com- 
ply, with  the  requirements  of  the  labor  law 
of  the  state  that  shafts,  or  openings,  in  the 
floors  of  a  building.  In  the  course  of  con- 
struction, shall  be  Inclosed.    The  defendant 


was  engaged  in  constructing  a  building  of 
some  10  stories  In  height  upon  Its  property 
through  the  Instrumentality  of  various  con- 
tractors. In  the  course  of  the  work  a  hod- 
holsttng  machine  or  elevator  was  Installed  In 
an  opening  In  the  floors,  which  extended 
from  the  basement  to  the  upper  floor  of  the 
building,  for  the  use  of  any  of  the  contract- 
ors who  might  arrange  therefor  with  the 
hoisting  company.  The  deceased  was  in  the 
employment  of  one  of  the  contractors,  and 
for  a  few  days  before  the  occurrence  of  the 
accident,  which  resulted  in  his  death,  had 
been  engaged  in  keeping  up  fires  in  stores, 
placed  upon  the  different  floors  for  the  pur- 
pose of  preventing  the  fresh  plaster  from 
freezing.  On  the  evening  In  question  be 
came  to  the  ninth  floor.  In  company  with  an- 
other workman,  and,  while  In  the  act  of  car- 
rying a  stove  from  one  side  of  the  floor  to 
the  other,  was  observed  to  trip  and  to  fall 
through  the  unguarded  opening,  near  which 
he  was  passing.  He  fell  to  the  cellar,  and 
was  killed.  The  flooring  of  the  ninth  floor  at 
the  time  was  not  flnlshed  and  the  spaces  be- 
tween the  Joists,  or  beams  had  been  filled  In 
with  ashes,  or  cinders,  of  a  dark  color.  The 
only  light  was  furnished  by  two  gasoline 
torches  which  the  deceased  and  his  compan- 
ion were  carrying.  The  duty  of  the  deceased 
to  keep  up  the  fires  In  the  stoves  upon  the 
several  fioors  of  the  building  necessarily  re- 
quired him  to  know  the  conditions  of  each 
floor.  The  case  was  submitted  to  the  Jury 
upon  the  questions  of  the  defendant's  negli- 
gence and  of  that  of  the  deceased,  and  the 
plaintiff  recovered  a  verdict  The  Judgment 
has  been  unanimously  affirmed  by  the  Appel- 
late Division;  but  leave  was  given  by  that 
court  to  the  defendant  to  appeal  to  this  court. 
There  are  but  two  questions  for  our  con- 
sideration, and  they  relate  to  the  correctness 
of  rulings  upon  requests  by  the  defendant 
for  further  instructions  to  the  Jurors  upon 
the  conclusion  of  the  charge.  The  court  was 
asked  to  charge  the  Jury  "that  If  they  And 
that  he  [the  deceased]  knew  the  hole  was 
there,  and  that  he  knew  It  was  unguarded 
and  knew  the  condition  of  the  flooring  around 
the  hole,  and  exercised  all  ordinary  care  to 
have  known  it,  then  If  he  knew  those  facts, 
as  matter  of  law  they  must  find  he  assumed 
the  risk,  and  cannot  recover."  The  court 
ruled:  "I  charge  that  with  the  qualification, 
however,  that  he  must  have  appreciated  all 
the  dangers  Incident  to  that  condition,  and. 
if  they  find  that  he  did  know  those  facts 
and  appreciated  all  the  dangers  Incident  to 
these  facts,  then  as  matter  of  law  he  assumed 
the  risk."  To  this  modification  of  the  in- 
struction requested  exception  was  taken.  In 
obedience  to  the  Instruction  as  given,  the 
Jurors,  in  addition  to  finding  that  there  was 
a  knowledge  of  the  facts  stated,  bad  to  find, 
further,  that  the  deceased  must  have  appreci- 
ated the  danger  of  such  a  situation.     This 
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was  Imposing  a  greater  bnrden  of  proof  npon 
the  defendant  than  the  court  ahonld  sanction, 
and  for  the  error  In  the  ruling  we  should  or- 
der a  new  trial.  Precisely  why  It  was  neces- 
sary to  show  that  the  deceased,  when  know- 
ing the  dangerous  conditions  under  which 
his  work  had  to  be  performed,  must  also  have 
appreciated  the  danger  incident  thereto 
(which  Is,  only,  to  say,  possible  from  such  an 
occurrence),  is  difficult  to  understand.  To  ap- 
preciate the  danger  Incident  to  a  condition 
of  things  signifies  that  the  danger  is  recogniz- 
ed, and  that  possible  accidental  consequences 
are  justly  estimated.  But  knowledge  of  the 
unguarded  opening  and  of  the  condition  of 
the  flooring  about  it  necessarily  inrolTed  rec- 
ognition of  the  fact  that  tripping  near  and 
falling  into  the  opening  might  be  attended  by 
results  of  a  more  or  leas  fatal  nature.  It  Is 
not  shown  that  the  deceased  was  lacking  In 
the  possession  of  his  senses,  and  that  In  a 
sane  mind  appreciation  of  danger  can  exist, 
as  a  sentiment,  apart  from  knowledge  of  the 
facts  which  exhibit  danger,  I  am  unable  to 
comprehend.  If  the  deceased  knew  of  the 
opening  and  of  the  imperfect  flooring,  he 
must  have  appreciated  the  risk  of  a  misstep 
when  passing  too  close  to  the  former.  As 
the  case  was  left  by  the  ruling  of  the  trial 
court,  the  jurors  were  permitted  to  wander 
into  a  mental  speculation  as  to  how  far  the 
bnrden  of  proof  thus  cast  upon  the  defendant 
had  been  borne,  with  the  probable  consequen- 
ces that  the  doubt  upon  the  subject  were  bet- 
ter resolved  In  favor  of  the  plaintiff. 

The  defendant  also  requested  the  trial  court 
to  charge  that  if  the  jury  "find  and  believe 
from  the  evidence  that  the  Brogan  Construc- 
tion Company  sublet  all  contracts  for  this 
bolldlng  that  then  there  would  be  no  obliga- 
tion on  the  part  of  the  Brogan  Construction 
Company  to  erect  any  barriers  around  It  [the 
opening  in  the  floor]."  This  request  was  re- 
fused, and  an  exception  was  taken  by  the  de- 
fendant. The  defendant  by  this  request  In- 
tended to  raise  the  questlcm  whether  the  duty 
rested  upon  It,  under  the  drcumstances,  to 
cause  the  openings  to  be  inclosed.  Section 
20  of  the  labor  law  <Laws  1897,  p.  468,  c.  415), 
as  amended  by  Laws  1899,  p.  351,  c  192,  pro- 
vides that,  "if  elevating  machines  or  hoisting 
apparatus  are  used  within  a  building  in  the 
course  of  construction,  •  •  •  the  con- 
tractors or  owners  shall  cause  the  shafts  or 
openings  In  each  floor  to  be  enclosed  or  fenc- 
ed In  on  all  sides  by  a  barrier  at  least  eight 
feet  in  height"  The  argument  is  made  by 
the  appellant  that,  under  the  facts  of  the 
case,  the  statutory  duty  devolved  upon  the 
contractors,  to  whom  the  work  of  construc- 
tion had  been  sublet,  and  that  it  was  not  the 
legislative  intent  to  require  the  owner  to 
erect  the  barriers,  unless  he  had  exduslve 
charge  and  control  of  the  building.  Whether, 
from  the  language  used,  the  Legislature  in- 
tended  that   the   duty   of    such    protection 


should  rest  upon  both  owners  and  contract- 
ors, irrespective  of  the  question  of  the  con- 
trol of  the  building,  In  my  opinion  is  open  to 
grave  doubt  If  the  question  were  actually 
presented  by  this  case,  I  should  hesitate  to 
hold  that  proposition.  It  would  seem  the 
more  reasonable  construction  of  the  statute 
to  hold  that  the  statutory  duty  was  Imposed 
only  upon  the  person  who  bad  the  possession 
and  control  of  the  building,  and  that  the 
duty  was  jointly  Imposed  only  where  both 
owner  and  contractor  could  exercise  control. 
The  use  of  the  disjunctive  particle  "or"  sug- 
gests a  possible  altemativa  If  the  work 
was  being  performed  by  an  Independent  con- 
tractor whose  contract  gave  him  the  exclu- 
sive control  of  the  buUdlng  until  completed, 
I  should  doubt  whether  the  owner  was  In- 
tended to  be  held  responsible  for  a  compli- 
ance with  the  requirements  of  the  labor  law. 
But  I  do  not  think  that  the  request  presented 
the  question,  and  therefore  we  should  not  de- 
termine It  Hie  request  does  not  embody  In 
its  terms  the  fact  of  an  exclusive  control  by 
the  contractors  and  the  evidence  leaves  it  in 
considerable  doubt  whether  the  defendant,  as 
the  owner,  ever  did  part  with  its  control 
and  supervision  of  the  building.  Indeed,  it 
is  open  to  the  Inference  that  sncb  was  not 
the  case. 

For  the  reason  given,  I  adylse  that  the 
judgment  appealed  from  should  be  reversed, 
and  that  a  new  trial  should  be  ordered  of  the 
issues  in  the  action,  with  costs  to  abide  the 
event 

CULLBN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  VANN,  WERNER,  and  HISCOCK, 
JX,  omcur.  WILLARD  BARTLETT,  J,,  not 
sitting. 

Judgment  reversed,  etc. 


(194  N.  T.  4t) 
ARNOLD  T.  NATIONAL  STARCH  CO. 
((Jonrt  of  Appeals  of  New  Toric.    Jan.  6,  1909.) 

1.  MaBTEB   and   SKBVART   (§    115*)— LlABBLITT 

FOB    Injuries    to    Sebv ant  —  Places    fob 
WoBK— Ebection  of  Fibb  Escapes. 

Laws  1897,  p.  481,  c.  415,  f  82,  requiring 
fire  escapes  deemed  necessaiv  by  the  factory  in- 
spector to  be  provided  outside  of  every  factory 
three  or  more  stories  high,  and  describing  the 
form,  location,  and  construction  thereof,  is  man- 
datory, and  requires  the  factory  owner  to  seek 
from  the  factory  inspector  such  directions  in  ad- 
dition to  those  prescribed  by  the  statute  as  may 
be  necessary,  and  does  not  permit  him  to  delay 
until  the  factory  inspector  of  his  own  motion 
orders  him  to  bnild  fire  e8cai>e8. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  206;   Dec  Dig.  i  115.*] 

2.  Masteb  and  Sebvant  (S  285*) — Injubies 
TO  Sebvant  — Actions  — QtJESTioNB  fob 
JuBT— Cause  of  Injubt. 

Evidence,  in  an  action  to  recover  for  inju- 
ries resulting  from  the  master's  failure  to  pro- 
vide fire  escapes,  held  sufficient  to  go  to  the  jury 
on  the  question  whether  defendant's  failure  to 
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erect  fire  tacapes  was  the  cause  of  plaintUTs  in- 
juries. 

_[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  285.  ♦] 

8.  Master  ard  Sextakt  (8  288*)— Ihjubus 
TO  Sebvart— Actions— Questions  fob  Jxx- 
BT— Assumption  of  Bisk. 

Whether  a  servant,  14%  years  of  age,  as- 
sumed the  risk  from  the  absence  of  fire  escapes 
in  the  factory  in  which  she  was  employed,  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1068-1088;   Dec  Dig.  { 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  Fourth  Department 

Action  by  Anna  Arnold  against  the  Na- 
tional Starch  Coiiy>any.  The  complaint  was 
dismissed,  and  plaintiff  appeals.  The  judg- 
ment was  affirmed  (125  App.  Div.  905,  109 
N.  X.  Supp.  1123),  and  plaintiff  appeals.  Be- 
versed. 

The  action  was  brought  to  recover  dam- 
ages caused  hy  bums  rec^ved  by  appellant 
while  she  was  at  work  in  rei^ondeut's  fac- 
tory, and  which  injuries  it  is  claimed  result- 
ed from  the  latter's  failure  to  remove  starch 
dust  and  other  inflammable  waste  from  tlie 
room  wherein  she  was  working,  and  to  place 
outside  fire  escapes  upon  its  building. 

On  the  evidence  presented  the  Jury  would 
have  been  entitled  to  find,  amongst  other 
facts,  the  following  ones:  Respondent's  fac- 
tory consisted  of  three  stories  and  a  base- 
ment Appellant  was  at  woA  witii  15  or  20 
other  girls  upon  the  top  floor.  An  explosion 
occurred,  and  a  fire  originated  from  some  un- 
explained cause  on  the  story  below  and 
rapidly  spread  to  the  floor  where  she  w&s  at 
work.  It  &rst  appeared  near  where  she  was 
Bitting  and  very  rapidly  spread  over  the 
whole  or  a  large  part  of  said  floor.  The  ap- 
pellant immediately  sought  to  escape.  The 
only  means  provided  for  such  escape  were 
a  stairway  and  scuttle  leading  to  the  roof 
and  a  series  of  inside  Inclosed  wooden  stair- 
ways leading  from  floor  to  floor  to  the 
ground.  There  were  no  outside  fire  escapes. 
Appellant;  who  at  that  time  was  14  years 
and  6  months  old,  attempted  to  escape  by 
the  stairway  leading  downward,  but  the 
door  leading  to  it  was  surrounded  by  other 
girls,  and  she  was  imable  to  open  it  She 
then  went  to  various  windows,  but  there 
was  no  way  to  escape  from  them  except  by 
jumping  a  long  distance  to  the  ground,  and 
she  finally  returned  to  the  stairway,  and 
after  a  while,  the  door  being  opened,  she 
with  the  other  girls  escaped.  Some  con-, 
slderable  time  elapsed  before  such  escape. 
While  the  appellant  was  at  one  of  the  win- 
dows, seeking  escape,  as  she  says:  "The  fire 
was  right  next  to  me;  all  around  me;  all 
the  while  there  were  big  clouds  of  fire  that 
came  around  up  in  there."  After  she  re- 
turned from  the  windows  to  the  stairway, 
she  was  told  that  she  was  on  fire,  and  the 


fire  was  pnt  out,  and  fhls  was  the  first  time 
that  she  knew  she  had  been  burned.  Her 
injuries  were  quite  severe.  There  was  a 
large  accumulation  of  starch  and  starch  dust 
in  the  room  where  appellant  was,  the  same 
not  having  been  cleaned  np  for  some  con- 
siderable time,  and  this  was  very  inflam- 
mable. 

Udelle  Bartlett  for  appellant    Elisha  B. 
Powell,  for  respondent 

HISCOOK,  J.  (after  stating  the  facts  as 
above).  The  important  question  in  this  case 
relates  to  the  obligation  of  the  respondent  to 
place  outside  fire  escapes  upon  its  factory 
and  to  its  liability  for  appellant's  injuries  as 
a  result  of  its  failure  to  place  such  fire  es- 
capes. It  is  urged  In  behalf  of  respondent, 
as  I  understand  it  that  section  82,  c.  415,  p. 
481,  Laws  1897  (Labor  Law),  with  reference 
to  flre  escapee,  was  not  mandatory,  bat 
only  required  a  factory  owner  to  build  them 
after  directed  so  to  do  by  a  factory  inspec- 
tor. I  am  unable  to  agree  with  this  oon- 
tentlon.  Said  statute  provides:  "Such  flre 
escapes  as  may  be  deemed  necessary  by  the 
factory  inspector  shall  be  provided  on  the 
outside  of  every  factory  in  this  state  con- 
sisting of  three  or  more  stories  in  height** 
Said  section  then  describes  with  much  par- 
ticularity the  form,  location,  and  method  of 
ctmstmction  of  the  flre  escapes  so  to  be 
provided.  Considering  tlie  object  of  this  stat- 
ute, the  great  saving  of  life  oftentlmea  re- 
sulting from  its  observance,  and  on  the 
other  tiand  the  terrible  catastrophes  fre- 
quently resulting  from  the  absence  of  suit* 
able  flre  escai)es,  and  also  considering  the 
details  with  which  it  describes  a  proper 
ccmstructlon,  I  should  not  be  inclined,  even 
in  the  absence  of  authority,  to  adopt  re^Mnd- 
ent's  view  that  the  salutary  precautions  pro- 
vided by  the  statute  may  be  neglected  until 
some  factory  inspector  has  made  an  order 
in  addition  to  the  statutSL  If  passing  on  the 
question  as  a  new  one,  I  should  deem  it  oar 
duty  to  construe  the  mactment  as  requiring 
a  factory  owner  to  construct  fire'  escapes 
and  as  imposing  upon  him  the  duty  to  seek 
from  the  factory  inspector  such  direcUons  in 
addition  to  those  prescribed  by  the  statute 
as  might  be  necessary,  rather  than  that  lie 
should  be  allowed  to  delay  all  action  until  a 
factory  Inspector  had  sought  lilm  oat  and 
made  an  order  in  the  premises.  But  I  do  not 
regard  that  question  as  fairly  open.  The 
principles  here  Involved  liave  been  covered 
by  other  decisions  and  conclusions  reached 
thereon  adverse  to  the  respondent's  conten- 
tion. In  McLateghlin  v.  Armfield,  BS  Hun, ' 
376,  12  N.  Y.  Supp.  164,  the  court  had  be- 
fore it  for  construction  section  16,  tit  14,  c 
588,  p.  1028,  Laws  1888,  which  directed  that 
certain  buildings  "shall  be  provided  with 
such  flre  escapes  and  doors  as  shall  be  dtrect- 
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ed  and  approved  by  the  commissioner."  It 
was  keld  that  the  statute  Imposed  upon  the 
owner  the  mandatory  duty  of  bringing  the 
subject  before  the  commlesloner  and  of  ob- 
taining his  direction  in  the  premises,  and 
where  an  accident  occurred  because  of  the 
absence  of  such  fire  escapes  from  a  building, 
the  owner  conld  not  avoid  responsibility  by 
alleging  that  the  statute  did  not  declare  ab- 
solutely that  fire  escapes  should  be  erected 
by  him.  In  WUly  v.  Mulledy,  78  N.  X.  310, 
314,  34  Am.  Rep.  636,  there  was  Involved  the 
Interpretation  of  section  36,  tit  13,  C.  863,  p. 
1353,  L4ws  1873,  which.  In  addition  to  other 
things,  enacted  that  certain  houses  "should 
be  provided  with  such  fire  escapes  and  doors 
as  shall  be  directed  and  approved  by  the 
commissioners"  (of  the  department  of  fires 
and  buildings).  It  was  held  that  this  re- 
quirement was  mandatory,  and  that  the 
owner  must  provide  the  fire  escapes,  seeking 
out  the  commlsaloners  for  instructions,  rath- 
er than  awaiting  the  preliminary  action  of 
such  commissioners.  The  court  said:  "Un- 
der this  statute  the  defendant  was  bound 
to  provide  this  house  with  a  fire  escape.  He 
was  not  permitted  to  wait  until  he  should  be 
directed  to  provide  one  by  the  commission- 
ers. He  was  bound  to  do  it  in  such  way  as 
they  should  direct  and  approve,  and  it  was 
for  him  to  procure  their  direction  and  ap- 
proval." See,  also,  McRickard  v.  Flint,  114 
N.  Y.  222,  21  N.  E.  153.  In  my  Judgment 
the  statute  placed  before  ns  for  interpreta- 
tion Is  much  stronger  In  favor  of  the  appel- 
lant's co&tentlon  than  were  the  statutes  in- 
volved In  the  cases  cited,  for  here  the  stat- 
ute Itself  describes,  with  much  particularity, 
the  substantial  features  of  the  escapes  which 
the  respondent  was  required  to  construct, 
leaving  it  to  procure  from  the  proper  official 
preliminary  directions  only  In  respect  to 
what  at  most  could  be  minor  details. 

But,  passing  this  point,  it  is  further  uit^ed 
In  behalf  of  respondent  that  its  failure  to 
comply  with  the  statute,  even  If  mandatory, 
may  not  be  made  the  basis  of  a  recovery 
for  any  damages  sustained  by  appellant  on 
the  occasion  In  question,  because  It  was  not 
established  that  the  injuries  resulted  from 
Bucb  failure.  This  argument  rests  on  two 
propositions;  the  first  one  being  that  other 
sufficient  means  of  escape  were  provided, 
and  the  second  one  that  appellant's  clothes 
and  hair  took  fire  Immediately  when  the  con- 
flagration reached  the  room  where  she  was, 
and  that  therefore  her  damages  accrued  be- 
fore she  could  possibly  have  reached  the  fire 
escape  if  provided.  The  evidence,  in  my 
judgment,  p^mltted  the  Jury  to  find  against 
this  argument  and  both  of  the  propositions 
Involved  in  It  It  clearly  permitted  the  Jury 
to  say  that  the  system  of  stairways  leadioc 
to  the  ground  became  blocked  and  useless  for 
a  considerable  time,  and  certainly  it  cannot 
be  said  as  a  matter  of  law  that  the  stairway 
leftding  to  the  roof,  even  If  appellant  knew 
of  it,  was  a  safe  or  efficient  means  of  escape 
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from  a  fire  which  was  rapidly  burning  and 
spreading  on  the  fioor  below.  And  on  the 
other  proposition,  while  the  evidence  may  not 
establish  with  mathematical  accuracy  just 
when  the  fire  reached  appellant's  clothes 
and  person  with  reference  to  Its  first  appear- 
ance on  the  fioor,  or  with  reference  to  her 
final  escape  therefrom  many  minutes  after- 
wards, still,  as  I  read  It,  it  permitted  the 
jury  to  find  that  as  the  result  of  an  accumu- 
lation of  infiammable  dust  and  material  the 
fire  spread  very  rapidly  throughout  the  floor, 
that  appellant  came  in  contact  with  it  and 
was  set  on  fire  some  time  after  it  first  ap- 
peared, and  that  If  there  had  been  statutory 
and  convenient  fire  escapes  from  the  win- 
dows she  mig^t  have  escaped  thereby  before 
becoming  on  fire,  and,  conversely,  that  the 
failure  to  comply  with  the  statute  resulted 
in  her  detention  in  the  burning  room  for 
many  unnecessary  minutes,  and  that  such  de-. 
te'ntion  and  inability  to  escape  caused  and 
contributed  to  her  Injuries.  Even  if  it  should 
be  found  that  the  fire  reached  appellant 
when  it  first  appeared  on  the  floor,  but  that 
by  reason  of  respondent's  default  she  was 
confined  in  the  room  for  an  imnecessary  pe- 
riod, and  that  by  reason  of  such  unnecessary 
detention  under  the  circumstances  she  was 
prevented  from  extinguishing  -or  procuring 
to  be  extlngrnlshed  the  flames  on  her  person, 
and  her  Injuries  thereby  increased,  I  think 
that  the  al^pellanft  would  be  liable  for  such 
additional  Injuries  If  ascertainable.  The 
connection  between  respondent's  legal  de- 
fault and  appellant's  Injuries  is  better  and 
more  clearly  established  than  It  was  In  the 
Willy  Case,  above  cited,  and  wherein  it  was 
held  that  the  plalntlfE  had  established  a  suf* 
flclent  connection  between  the  two. 

Lastly,  It  is  urged  that  the  appellant 
knew  of  the  absence  of  fire  escapes,  and 
therefore  as  a  matter  of  law  assumed  what- 
ever risk  resulted  therefrom.  It  is  a  suffi- 
cient answer  to  this  contention  to  say  that 
she  absolutely  denies  knowledge  of  the  ab- 
sence of  such  safeguards.  Moreover,  it 
shonld  not  be  decided  as  a  matter  of  law 
that  the  appellant  In  view  of  her  age,  ap- 
preciated and  assumed  all  the  risks  aind 
dangers  resulting  from  the  failure  to  place 
fire  escapes,  even  if  It  should  be  found  that 
she  knew  of  their  absence.  Bchwandner  v. 
Birge,  83  Hun,  186;  Gorman  v.  McArdle,  67 
Hun,  484,  22  N.  Y.  Supp.  478. 

These  views  lead  to  the  conclusion  that 
the  appellant  furnished  evidence  upon  which 
she  was  entitled  to  go  to  the  Jury,  and  that 
It  was  error  to  dismiss  her  complaint 

The  Judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event 

CULLESN,  a  J.,  and  ORAY,  EDWARD  T. 
BABTLETT,  VANN,  WERNER,  and  WOL- 
LARD  BABTLETT,  JJ.,  concur. 


Judgment  reversed,  etc. 
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PEOPLE  ex  nL  DEISTEB  ▼.  WINTER- 
MUTE. 

(Conrt  of  Appeals  of  New  York.    Jan.  5,  1909.) 

1.  Elections  (§235*)— Canvass  as  Evidence 
OF  Title  to  Oitioe. 

An  official  canvass  is  only  prima  fade  evi- 
dence of  title  to  office. 

[Eid.   Note.— For   other   cases,   see   Elections, 
Cent,  Dig.  i  208%;   Dec.  Dig.  §  235.»] 

2.  ElLECTiONS  (8  222*)— Constitutional  Pro- 
vision—Effkct. 

The  amendment  by  Const.  1895,  of  the  pro- 
vision of  Const.  1821,  art.  2,  $  4,  and  Const. 
1840,  art.  2,  |  5,  requiring  elections  to  be  by 
ballot,  by  adding  "or  by  such  other  method  as 
may  be  pi^escribed  by  law,  provided  that  secrecy 
in  voting  be  preserved,"  was  not  designed  to 
create  any  additional  safeguards  for  the  secrecy 
of  the  ballot,  but  solely  to  authorize  substitu- 
tion of  voting  machines. 

[Ed.    Note. — For   other   cases,   see   Elections, 
Dec  Dig.  S  222.»] 

3.  BlLECTioNs  (§  298*)— Contests— TEBincoNT 
of  Voters— Admissibility. 

Testimony  of  voters  as  to  how  they  voted 
on  an  issue  as  to  who  was  elected  is  not  inad- 
missible as  violating  the  secrecy  of  the  ballot. 

[Ed.   Note.~For  other   cases,   see  Elections, 
Cent.  Dig.  {  291 ;   Dec.  Dig.  f  293.*] 

4.  Elections  rt  210*)— Votes  When  Cast. 

A  vote  by  ballot  is  complete  when  the  vot- 
er deposits  his  legally  prepared  ballot  in  the 
ballot  box. 

[E^   Note.— For  other   cases,  le*  Elections, 
Dec  Dig.  I  216.*] 

5.  Elections   (|  222*)— Votino  Machines- 
Vote  When  Complete. 

A  vote  where  a  voting  machine  is  used  is 
complete  when  the  voter  complies  with  the  pre- 
scribed regulations  for  its  use  so  as  to  indicate 
his  choice  for  any  particular  office,  regardless 
of  any  failure  of  the  machine  to  work  properly. 
[Ed.  Note. — ITor  other  cases,  see  Elections, 
Dec.  Dig.  {  222.*] 

6.  Elections  (|  272*)— Contests— Duficultt 
in  Determining  Quesiion- Effect. 

Difficaltjr  in  determining  in  an  election  con- 
test who  received  the  greater  number  of  votes  is 
no  valid  objection  to  entry  upon  the  inquiry. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Dec.  Dig.  {  272.*] 

7.  BJLEcnoNS  (8  24*)— Right  of  Elector. 

The  rij;bt  of  an  elector  to  vote  is  secured 
by  the  Constitution,  and  any  method  of  holding 
an  election  which  deprives  electors,  free  from 
fault  or  misfortune,  of  the  right  to  cast  their 
ballots  and  have  effect  given  thereto,  is  uncon- 
stitutional. 

[Ed.   Note.— For  other   cases,  see   Elections, 
Cent  Dig.  §|  lS-18;   Dec  Dig.  t  24.*] 

8.  Elections   (J  222*)— Voting  Machines- 
Use  Not  Impboper. 

The  use  of  voting  machines  does  not  neces- 
sarily infringe  an  elector's  constitutional  rights. 
[Ed.    Note.— For   other   cases,   see   Elections, 
Dec  Dig.  §  222.*] 

9.  E^lections   (8   203*)— Contests— Evidence 
—Defective  Votino  Machines. 

In  an  election  contest,  evidence  of  a  defect- 
ive working  of  a  voting  machine  was  competent, 
where  the  result  recorded  contradicted  witness- 
es who  testified  that  they  voted  for  relator ;  but 
tests  of  the  machine  were  improper  to  show  any 
average  of  loss  by  relator  over  defendant,  and 
to  predicate  thereon  that  relator  must  have  re- 


ceived a  particular  number  of  votes  more  than 
the  machine  credited  him. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Dec  Dig.  8  293.*] 

10.  Elections  (8  295*)  —  Contests  —  Testi- 
mony—Cbedibilitt. 

On  an  issue  as  to  who  received  the  latter 
number  of  votes  for  an  office,  testimony  showing 
that  more  people  voted  for  relator  than  a  vot- 
ing machine  showed  was  not  conclusive,  and,  if 
the  machine  proved  on  examination  to  be  work- 
ing accurately,  the  jury  could  discredit  the  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  i  205.*] 

11.  EiLBcrioNS  (8  292*>— Contests  —  Defect- 
ive Voting  Machines. 

In  an  election  contest  based  on  the  failure 
of  a  voting  machine  to  record  votes  cast,  the  rec- 
ord should  be  taken  as  the  starting  point  of  in- 
quiry, and  such  record  can  be  varied  only  by 
competent  Ipgal  proof  that  voters  did  vote  for 
either  candidate  to  a  number  in  excess  of  those 
registered  by  the  machine. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec  Dig.  8  292.*] 

12.  Constitutional  Law  (8  40*)— Decbbmi- 
hation  of  constirotionalitt  of  statute 
—Mode. 

The  question  whether  use  of  voting  ma- 
chines is  constitutional  should  be  determined  in 
a  direct  piroceeding  by  mandamus  to  compel  re- 
jection of  the  machines  and  use  of  ballots,  and 
not  in  an  election  contest  based  on  a  defective 
working  of  a  machine. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  45 ;   Dec  Dig.  |  46.*] 

Gray,  Chase,  and  Edward  T.  Bartlett,  JJ., 
dissenting. 

Appeal  from  Supreme  Court,  Aiq;)ellate 
DlvlsloD,  Third  Department 

Action  by  tbe  People  of  the  State  of  New 
Tork,  on  tbe  relation  of  Jobn  H.  Deister, 
against  Thomas  J.  Wintermut&  From  a 
judgment  of  the  Appellate  Division,  Third 
Department  (127  App.  Dlv.  933,  111  N.  T. 
Supp.  1135),  affirming  a  Judgment  at  Trial 
Term,  botb  parties  appeal.  Beversed,  and 
nevr  trial  granted. 

William  8.  Jadcson,  Atty.  Gen.,  for  the 
People.  Michael  Danaher,  for  relator.  Blch- 
ard  A.  Thurston,  for  defendant 

CULLEN,  O.  3.  Tbe  action  was  brooght 
to  determine  ilie  title  of  the  defendant  to 
the  office  of  county  treasurer  of  Chemung 
county.  At  the  general  election  held  In  1906, 
the  relator  and  the  defendant  were  candi- 
dates for  that  office,  the  term  of  the  then  In- 
cumbent of  which  expired  on  the  Slst  day  of 
December  ensuing.  The  defendant  was  tbe 
incumbent  The  official  canvassers  awarded 
the  office  to  the  defendant  by  a  plurality  of 
two  votes.  Tbe  relator  claimed  the  canvass 
was  erroneous  and  that  In  truth  he  had  re- 
ceived a  plurality.  On  tbe  trial  of  the  ac- 
tion the  following  facts  appeared:  In  the 
county  of  Chemung  there  were  45  election 
districts,  28  of  wbich  were  in  the  city  of 
Elmlra.  In  that  city  were  used  at  the  gen- 
eral election  of  1906  the  United  States  Stand- 
ard  voting   machines.      Paper   ballots   were 
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used  In  an  the  other  districts  ontslde  of  the 
city  of  Elmlra  with  the  exception  of  4.  The 
controversy  In  the  case  has  been  caused  by 
the  failure  of  the  machines  to  properly  regis- 
ter the  votes  of  the  electors.  The  failure  of 
the  machines  to  operate  correctly  arose  from 
the  following  circumstances:  In  the  ma- 
chines the  candidates  of  the  various  parties 
are  put  in  columns,  one  after  the  other,  for 
the  respective  oflSces  to  be  filled  at  the  elec- 
tion. Candidates  for  the  same  office,  of  dif- 
ferent parties,  are  placed  in  their  respective 
party  columns,  but  opposite  each  other  on 
the  same  horizontal  line.  Opportunity  Is 
given  to  vote  a  "split"  ticket  by  the  use  of 
a  lever  or  knobs,  and  a  device  is  employed 
which  prevents  the  voter  from  voting  for 
more  than  one  candidate  for  the  same  office. 
Where,  however,  there  are  two  or  more  va- 
cancies in  the  same  office  to  be  filled,  the 
elector  may  wish  to  vote  for  candidates  who 
are  on  the  same  horizontal  line.  To  enable 
him  to  do  80,  and  also  to  prevent  him  from 
voting  twice  for  the  same  candidate,  instead 
of  once  for  each  of  two  candidates,  another 
piece  of  mechanism  Is  employed,  which  is 
called  an  "indorsement  bar."  These  bars  are 
not  part  of  the  ordinary  mechanism  of  the 
machine,  but  are  used  only  in  cases  where 
there  are  two  or  more  vacancies  in  the  same 
office  to  be  filled.  There  were  two  vacancies 
in  the  office  of  Judge  of  the  Supreme  Court 
In  the  Judicial  district  which  includes  the 
county  of  Chemung.  In  three  of  the  Elmlra 
districts  the  inspectors  or  other  election  of- 
ficials, through  ignorance,  failed  to  properly 
adjust  or  fasten  the  indorsement  bars,  the 
result  of  which  was  to  affect  the  accurate 
working  of  the  machine,  not  only  with  ref- 
erence to  the  votes  for  the  two  offices  named, 
but  throughout  the  whole  ticket,  so  that  It 
does  not  seem  to  have  properly  recorded  or 
registered  the  votes  of  the  candidates  for 
any  office.  The  failure  was  one  of  omission 
rather  than  of  commission;  that  is  to  say, 
the  machine  did  not  record  votes  that  were 
not  cast,  but  It  failed  to  record  votes  that 
were  cast,  and  from  a  test  of  the  operation 
of  the  machine  made  at  the  trial  the  failure 
to  properly  adjust  the  Indorsement  bars  seems 
to  have  aCTected  the  Democratic  column,  in 
which  the  relator's  name  was,  much  more 
seriously  than  the  Republican  column.  In 
which  was  the  name  of  the  defendant  This 
defect  in  the  operation  of  the  machine  was 
fully  explained  at  the  trial,  but  the  details 
it  is  unnecessary  to  relate.  In  the  First  dis- 
trict of  the  Fourth  ward  the  vote  for  the  re- 
lator, as  shown  by  the  machine,  was  27.  On 
the  trial  the  rdator  proved,  by  the  testimony 
of  51  electors  of  that  district,  that  they  had 
voted  for  him  at  the  election  of  1906.  Fur- 
ther testimony  was  given  as  to  the  failure  of 
the  machines  to  properly  record  the  votes 
in  two  other  districts.  Testimony  was  also 
given  on  behalf  of  the  defendant.  At  the 
conclusion  of  the  evidence  the  relator  asked 
that  the  question  of  who  received  the  greater 


number  of  votes,  he  or  the  defendant,  should 
be  submitted  to  the  Jury  for  determination 
as  a  question  of  fact.  The  defendant  asked 
that  a  verdict  be  directed  in  his  favor  that 
he  was  duly  elected  to  the  office.  The  trial 
court  denied  each  request  and  held  that  on 
account  of  the  failure  of  the  voting  machines 
to  work  there  was  no  valid  election  for  the 
office  of  county  treasurer,  but  that  the  de- 
fendant was  entitled  to  hold  the  office  by  vir- 
tue of  his  prior  incumbency  until  bis  suc- 
cessor should  be  duly  elected,  and  directed 
the  Jury  to  find  a  verdict  to  that  effect  From 
the  Judgment  entered  on  that  verdict  both 
parties  appealed  to  the  Appellate  Division, 
where  the  Judgment  below  was  affirmed. 

That  an  official  canvass  is  only  prima  facie 
evidence  of  title  to  office,  and  not  conclusive, 
may  be  said  to  be  almost  elementary  law  In 
this  state  (People  ex  rel.  Van  Voast  v.  Van 
Slyck,  4  Cow.  297;  People  ex  rel.  Yates  v. 
Ferguson,  8  Cow.  102 ;  People  ex  rel.  Benton 
V.  Vail,  20  Wend.  12;  People  ex  rel.  East- 
man V.  Seaman,  5  Denlo,  409;  People  v. 
Cook,  8  N.  y.  67,  59  Am.  Dec.  451;  People 
ex  rel.  Smith  v.  Pease,  27  N.  Y.  45,  84  Am. 
Dec.  242;  People  ex  rel.  Stapleton  v.  Bell, 
119  N.  Y.  175,  187,  28  N.  E.  533),  but  in  what 
manner  and  to  what  extent  such  canvass  can 
be  Impeached  presents  the  question  argued 
before  us.  The  first  question,  and  that  most 
elalMrately  argued  by  the  learned  counsel  for 
the  defendant,  is  as  to  the  admissibility  of 
the  testimony  of  the  electors  to  show  how 
they  voted  at  an  election.  He  contends  that 
to  allow  such  testimony  is  to  violate  the  se- 
crecy of  the  ballot,  and  insists  that  the  ques- 
tion is  still  an  open  one  in  this  state.  The 
claim  that  the  question  is  an  open  one  is 
clearly  untenable.  It  has  long  since  been  set- 
tled in  this  state  by  authority.  The  first 
Constitution  of  the  state  (1777)  directed  the 
Legislature,  as  soon  as  might  be  possible 
after  the  termination  of  the  Revolutionary 
War,  to  pass  an  act  for  holding  aU  elections 
by  ballot  Section  &  The  Constitution  of 
1821  required  all  elections  to  be  by  ballot  ex- 
cept for  town  officers.  Article  2,  |  4.  The 
provision  of  that  Constitution  was  re-enacted 
in  the  Constitution  of  1846  (article  2,  g  5),  and 
again  in  that  of  1895,  In  which  last,  however, 
there  is  added,  "or  by  such  other  method  as 
may  be  prescribed  by  law,  provided  that  se- 
crecy to  voting  be  preserved."  That  the  ob- 
ject of  this  addition  in  the  last  Constitution 
was  not  to  create  any  greater  safeguards  for 
the  secrecy  of  the  ballot  than  had  hitherto 
prevailed,  but  solely  to  enable  the  substitu- 
tion of  voting  machines,  if  found  practicable, 
is  too  clear  for  discussion.  Therefore  the 
older  decisions  of  our  courts  have  lost  none 
of  their  authority  by  reason  of  any  change 
In  the  Constitution.  People  ex  rel.  Yates  v. 
Ferguson,  8  Cow.  102,  was  quo  warranto  to 
try  title  to  the  office  of  clerk  of  Montgomery 
county.  The  relator's  name  was  Henry  F. 
Yates,  and  he  was  at  times  called  Frey 
Yates.    The  canvassers  refused  the  relator 
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votes  cast  for  EL  F.  or  Frey  Yates.  On  the 
trial  of  the  action  the  circuit  Judge  excluded 
the  testimony  of  voters  to  the  eSect  that  In 
voting  for  H.  V.  Tates  or  for  Fr^  Xates  they 
Intended  to  vote  for  the  relator.  A  verdict 
was  rend^:«d  for  the  defendant,  on  which 
Judgment  was  entered.  That  -Judgment  was 
reversed  by  the  Supreme  C!ourt,  which  b^d 
that  the  witnesses  should  have  been  allowed 
to  testify.  In  that  case  no  point  seems  to 
have  been  raised  that  the  testimony  would 
violate  the  secrecy  of  the  ballot  Again,  in 
People  V.  Cook,  8  N.  Y.  68,  59  Am.  Dec.  461, 
testimony  was  admitted  to  prove  that  by 
votes  for  Benjamin  C.  Welch,  Jr.,  or  Ben- 
jamin Welch,  the  electors  intended  to  vote 
for  Benjamin  Wddi,  Jr.  Again,  the  point 
that  such  evidence  violated  the  secrecy  of 
the  ballot  does  not  seem  to  have  been  raised. 
But  in  People  ez  rel.  Smith  v.  Pease,  27  N. 
Y.  45,  84  Am.  Dec.  242,  despite  a  vigorous 
opinion  by  Chief  Judge  Denlo,  which  forcibly 
urged  everything  that  could  be  said  in  sup- 
port of  that  objection,  the  objection  was  ovei> 
ruled  and  the  testimony  held  competent  It 
was  sought  to  reargue  the  question  in  Peo- 
ple ez  rel.  Judson  v.  Tfaacher,  55  N.  Y.  525, 
14  Am.  Bep.  312,  but  the  court  adhered  to 
the  doctrine  of  the  Pease  Case;  Judge  An- 
drews saying:  "The  right  to  examine  voters 
in  an  action  in  the  nature  of  a  quo  warranto 
is  In  affirmance  and  vindication  of  the  essen- 
tial principle  of  the  elective  system  that  the 
will  of  the  majority  of  the  'qualified  electors 
shall  determine  the  right  to  an  elective  of- 
fice." Page  535  of  55  N.  Y.  (14  Am.  Bep. 
31^.  It  is  true  in  the  Thacher  Case  this 
declaration  was  obiter,  for  the  disposition 
of  the  case  proceeded  on  another  ground. 
Since  the  Thacher  Oasei,  35  years  ago,  the 
doctrine  of  the  Pease  Case  has  never  been 
'questioned.  It  has  been  accepted  as  the  set- 
tled law  of  the  state,  not  only  in  quo  war^ 
ranto  proceedings,  but  in  criminal  prosecu- 
tions against  eilection  officers,  and  such  offi- 
cers have  been  convicted  and  punished  on 
the  strength  of  such  testimony.  Nor  can 
the  Pease  Case  be  distinguished  from  the 
case  at  bar.  True,  in  that  case  it  was  sought 
to  show  that  persons  who  had  voted  for  a 
certain  candidate  were  not  qualified  .electors, 
while  here  it  is  sou^t  to  show  that  the 
vote  of  the  elector  was  not  counted;  but 
the  purpose  for  which  the  testimony-  -Was  of- 
fered has  no  bearing  on  the  question  of  Its 
admissibility,  since  the  only  ground  for  ex- 
cluding it  is  that  it  infringes  on  the  secrecy 
of  the  ballot,  an  objection  equally  applicable 
to  every  purpose  for  which  the  testimony 
might  be  offered.  We  must  therefore  decline 
to  treat  the  question  as  still  open. 

Wle  are  now  brought  to  the  conslderatloa 
of  the  effect  of  this  testimony  if  credited. 
If  the  voting  had  been  by  ballot  there  is  no 
doubt  that  under  the  authorities  cited  the 
Jury  could  have  found  that  the  relator  was 
entitled  to  the  votes  of  those  witnesses,  and. 
If  tbey  were  sufficient  in  number,  to  the  of- 


fice for  which  he  was  a  candidate.  It  !(• 
contended,  however,  that  a  different  role 
is  applicable  to  voting  by  a  machine,  and  so 
the  learned  Appellate  Division  held  on  a  pre- 
vious appeal  in  this  action  (122  App.  Dlv. 
349,  352,  106  N.  Y.  Supp.  1076),  where  that 
court  said:  "In  permitting  the  use  of  voting 
machines  the  statute  has,  in  effect,  provided 
that  any  elector  who  desires  to  vote  for  a 
candidate  must  register  his  choice  l^  making 
a  change  in  a  counter,  capable  of  being  read 
by  the  Inspectors,  and  which,  by  the  under- 
standing of  all,  expresses  a  vote  for  the  can- 
didate whose  name  is  connected  with  the 
counter.  It  has  made  the  question  whether 
or  not  an  elector  has  voted  to  depend  upon  a 
movement  or  change  of  the  counter  numbers. 
This  is  apparent  from  the  character  of  the 
duty  Imposed  upon  the  im^ectors  in  can- 
vassing the  vote.  They  are  only  required  to 
.read,  record,  and  return  'the  result  as  shown 
by  the  counter  numbers.'  They  are  not  call- 
ed upon  to  determine  whether  the  voting  ma- 
chine did  or  did  not  work  correctly,  or  to 
correct  any  error  if  one  were  made.  The 
change  or  movement  of  the  counter  is  the 
only  means  provided  for  expressing,  carry- 
ing out  or  determining  the  choice  of  the 
voter,  and,  as  the  very  purpose  of  voting  Is 
to  have  it  counted.  It  cannot  be  doubted  that 
if  a  voter  has  not  Indicated  his  choice  so  that 
It  can  be  determined,  without  intrinsic  evi- 
dence of  his  Intention,  he  has  not  voted,  and 
It  is  a  matter  of  no  consequence  whether  the 
failure  to  express  a  preference  Is  due  to  the 
condition  of  a  ballot,  the  voluntary  act  of  the 
voter,  or  to  the  defects  in  the  mechanism  or 
the  Operation  of  a  voting  machine,"  The 
learned  court  therefore  concluded  that  the 
evidence  would  not  establish  that  the  relator 
bad  received  the  votes  of  these  witnesses; 
but  nevertheless,  It  held  it  was  competent 
as  showing  that  the  electors  were  deprived 
of  the  right  to  vote  in  sufficient  number  to 
render  the  election  illegal  or  Ineffective. 

In  this  reasoning  we  do  not  concur.  The 
pith  of  it  Is  that  by  the  substitution  of  ma- 
chines for  paper  ballots  the  act  of  voting 
and  that  of  registering  or  canvassing  the 
vote  cast  has  been  so  blended  as  to  constitute 
a  single  indivisible  thing,  and  that  If  a  vote 
Is  not  registered  It  is  in  law  not  cast  Until 
the  use  of  voting  machines,  it  never  was 
questioned  that  the  acts  of  voting  and  of  can- 
vassing the  vote  were  entirely  separate. 
When  the  voter  deposited  his  ballot  legally 
prepared  in  the  box,  the  ez^clse  of  his  right 
was  complete.  As  shown  by  the  cases  dted, 
the  question  was  what  candidate  had  receiv- 
ed the  greater  number  of  votes  so  cast  by  the 
electors;  the  canvass  or  return  of  the  vote 
being  only  prima  facie  evidence.  That  can- 
vass might  be  false,  or  ballots  might  have 
been  lost  or  destroyed  during  the  canvass  so 
as  to  make  an  accurate  canvass  impossible 
Doubtless,  any  of  these  things  placed  serious 
obstacles  in  the  way  of  ascertaining  what 
vote  had  actually  been  cast    Nevertheless 
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If,  In  despite  of  these  obstacles,  a.  candidate 
could  show  hf  the  testimony  of  electors  that 
a  majority  had  acttmlly  cast  their  votes  in 
nls  favor,  such  evidence.  If  credited  by  the 
Jury,  entitled  him  to  an  award  of  the  office. 
When  the  elector  lb  the  nse  of  a  voting  ma- 
chine complies  with  the  prescribed  regula- 
tions for  Its  use  so  as  to  Indicate  his  choice 
for  any  particular  office,  the  vote,  so  far  as 
he  is  concerned.  Is  complete.  The  registry 
by  the  machine  Is  simply  a  substitute  for  the 
canvass  of  written  votes.  That  it  failed  to 
work  properly  cannot  destroy  Jhe  effect  of 
the  act  of  the  elector  In  the  exercise  of  his 
constitutional  right  If  the  machines  at  the 
close  of  the  polls,  but  before  it  could  be  open- 
ed, were  destroyed  by  accident  or  design,  this 
should  not  render  the  election  nugatory. 
Doubtless  It  would  make  the  ascertainment 
of  the  vote  cast  a  work  of  great  difficulty, 
but  the  difficulty  of  the  Inquiry  wonid  be  no 
valid  objection  to  entering  upon  it 

A  similar  argument  was  addressed  to  the 
court  In  the  Pease  Case,  where  It  was  urg- 
ed that  to  permit  a  party  to  show  that 
a  greater  number  of  illegal  votes  had  been 
<»st  for  bis  adversary  than  the  canvassed 
majority  gave  him  would  be  attended  with 
great  inconvenience  and  might  last  a  number 
of  yea  A.  In  re^Mnse  the  court  said:  "It  Is 
the  first  time  I  have  ever  heard  It  urged  that 
a  party  who  bad  a  conceded  right  should  not 
have  a  remedy  to  enforce  It  because  a  large 
consumption  of  time  would  take  place  before 
his  right  could  be  established.  If  a  party 
Has  a  legal  title  to  an  oSlce,  It  surely  can  be 
no  legal  reason  for  denying  him  the  oppor- 
tunity to  establish  It  that  such  process  will 
require  the  examination  of  a  large  number 
-of  witnesses  and  consume  much  time  in  the 
proceeding.  Rights  of  parties  cannot  be  de- 
termined on  such  a  basis."  Page  61  of  27 
N.  Y.  (84  Am.  Dea  242).  If  the  use  of  voting 
machines  were  attended  or  may  be  attended 
with  the  result  attributed  to  It  by  the  Ap- 
pellate Division,  I  should  very  much  doubt 
whether  such  use  was  constitutional,  despite 
the  amendment  in  1805.  The  right  of  the 
«lector  to  vote  is  conferred  by  the  Constitu- 
tion, and  whenever  he  exercises  tiiat  right 
In  conformity  with  the  methods  prescribed 
by  law  he  is  entitled  to  see  that  his  vote  is 
given  full  force  and  effect  in  the  determi- 
nation of  what  person's  have  been  elected 
to  office.  True,  he  may  be  unable  to  exer- 
-cise  that  right  either  by  ne^Igenoe  on  his 
own  part  or  by  personal  misfortune,  but  any 
method  of  holding  an  election  which  would 
deprive  the  electors,  free  from  fault  or  per- 
sonal misfortune,'  of  the  right  of  casting 
their  ballots  and  having  effect  given  to  the 
rotes  so  cast  would  plainly  be  unconstitu- 
tional. People  ex  rel.  Bradley  v.  Shaw,  133 
N.  Y.  493,  81  N.  EL  612,  16  L.  E.  A  606; 
People  ex  rel.  Qorlng  ▼.  President,  etc.,  Wap- 
pingers  Falls,  144  N.  Y.  616,  38  N.  B.  641. 
When  the  c<mstHutional  convention  anthorlz- 
«1  the  emirioyment  of  methods  of  voting 


otherwise  than  by  a  ballot  It  never  contem- 
plated or  sanctioned  a  method  which  would 
Impair  the  rights  which  tiie  voter  had  enjoy- 
ed under  the  previous  Constitutions.  As  al- 
ready said,  "we  think  that  the  use  of  voting 
machines  does  not  necessarily  Impair  those 
rights.  It  may  make  It  more  difficult  to  as- 
certain the  true  vote  cast  where  the  machine 
works  defectively  than  in  cases  where  the 
paper  ballots  are  used  and  the  ballots  are 
preserved.  It  is  to  be  borne  in  mind,  how- 
ever, that  until  a  few  years  ago  the  paper 
ballots  were  always  destroyed  immediately 
after  the  canvass,  and  it  would  not  seem 
more  difficult  to  establish  the  vote  of  an  elec- 
tion district  cast  by  a  machine  than  when  the 
ballots  were  destroyed  immediately  after  the 
canvass.  We  are  of  opinion  therefore  that. 
If  the  testimony  of  these  witnesses  was  cred- 
ited by  the  jury,  their  acts  at  the  polling 
place  were  not  mere  attempts  to  vote,  but 
complete  votes  for  the  candidates  of  thetr 
diolce. 

The  case  of  People  ex  rel.  Nichols  v.  Board 
of  County  Canvassers  of  Onondaga,  129  N. 
Y.  896,  29  N.  B.  827,  14  L.  EL  A.  624,  Is  plain- 
ly distinguishable  from  the  one  before  us. 
There  the  official  ballots  furnished  at  certain 
election  districts  were  Improperly  Indorsed. 
It  was  held  by  a  divided  court  that  the  votes 
should  not  have  been  counted;  but  as  point- 
ed out  by  Judge  O'Brien  tn  the  prevailing 
opinion,  the  mistake  of  the  public  officers  in 
indorsing  the  ballots  did  not  defeat  the  right 
of  the'  elector  to  vote  because,  under  the 
statute,  he  could  still  prepare  and  tender  a 
proper  ballot  Had  the  statute  not  reserved 
this  right  to  the  elector,  the  case  would  have 
been  very  dllTerent  for,  though  the  Iiegis- 
lature's  power  to  regulate  the  method  of 
voting  is  plenary,  the  method  must  be  su(!h 
as  will  enable  an  elector  being  without  fault 
or  personal  misfortune  to  exercise  his  con- 
stitutional right  So  it  has  be«i  held  that 
the  fact  that  an  impostor  has  been  suttered  to 
vote  under  an  elector's  name  cannot  deprive 
the  elector  of  the  right  to  vote  when  he  pre- 
sents himself  at  the  polls.  People  ex  rel. 
Borgia  v.  Doe,  109  App.  Dlv.  670, '96  N.  Y. 
Supp.-889. 

At  the  trial  the  practical  operation  of  a 
voting  machine  showed  on  several  tests  that 
It  worked  more  to  the  detriment  of  the  relat- 
or than  to  that  of  the  defendant  for  some 
reason  which  the  experts  explained^  The 
evidence  of  the  defective  working  of  the  ma- 
chine was  competent  because  the  machine 
contrafflcted  the  statements  of  the  witnesses 
fbr  the  relator  that  an  of  them  had  voted 
for  him.  Of  course,  the  te8tim(my  of  these 
witnesses  was  not  conclusive,  and,  K  the 
machine  proved  on  examination  to  be  work- 
ing properly  and  accurately,  the  jury  might 
very  possibly  and  probably  have  discredited 
the  witnesses  as  against  the  record  shown  by 
the  voting  machine.  When  the  machine  was 
shown  to  work  improperly,  its  record  as  a 
contradlcti(«    of   the  ,  witnesses   was  -  very 
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mnch  dlmlnlahed;  but  thetse  tests  or  experi- 
ments before  the  Jury  were  not  competent 
for  the  purpose  of  showing  any  average  of 
loss  by  the  relator  over  that  suftered  by  the 
defendant  and  to  predicate  thereon  that  the 
relator  must  bare  received  so  many  more 
votes  than  tbe  machine  credited  him  with. 
Tills  would  be  pure  conjecture.  In  which  the 
Jury  should  -not  be  permitted  to  Indulge. 
There  Is  no  pretense  that  the  machine  re- 
corded votes  not  cast,  but  It  failed  to  record 
votes  cast  Therefore  the  record  as  returned 
by  the  machine  should  be  taken  as  the  start- 
ing point  of  the  Inquiry,  and  such  record 
can  be  varied  only  by  competent,  legal  proof 
that  voters  did  vote  for  either  candidate  to 
a  number  In  excess  of  those  registered  by  the 
machine. 

The  learned  counsel  for  the  defendant  also 
contends  that  the  use  of  the  voting  machine 
Is  unconstitutional,  in  that  It  does  not  secure 
secrecy  in  voting,  and  therefore  the  returns 
from  those  districts  where  machines  were 
used  shonld  be  thrown  out,  and  the  election 
awarded  on  the  canvass  of  the  other  dis- 
tricts. This  would  give  the  defendant  a 
large  majority.  The  evidence  In  the  case 
tends  to  establish  that  when  an  elector  votes 
a  "split"  ticket  persons  very  close  to  the 
machine  may  at  time  hear  a  noise  or  "dick" 
caused  by  the  movements  of  the  lever  which 
is  necessarily'  employed  when  tbe  elector 
goes  out  of  tbe  straight  party  column.  There 
is  no  pretense  that  any  indication  is  given 
as  to  what  candidate  the  elector  has  voted 
for,  but  simply  that  he  has  not  voted  a 
straight  party  ticket  The  circumstances  by 
whlcb  even  this  information  can  be  gather- 
ed seem  exceptional.  Assuming,  however, 
that  the  objections  to  the  use  of  the  machine, 
as  violating  the  constitutional  requirement, 
are  substantial,  that  question  should  be  de- 
termined in  a  direct  proceeding  by  manda- 
mus or  otherwise  to  compel  tbe  rejection  of 
tbe  machines  and  the  use  of  the  paper  bal- 
lot, In  which  tbe  subject  can  be  fully  inves- 
tigated and  the  question  fairly  determined. 
It  would  be  an  extreme  case  that  would  Jus- 
tify the  courts  In  disfranchising  a  large  body 
of  electors  by  holding  that  their  votes  cast 
in  the  method  prescribed  by  statute  were 
null  and  void. 

It  follows  that  tbe  case  should  have  been 
submitted  to  the  Jury,  and  that  the  Judgment 
below  should  be  reversed,  and  new  trial 
granted ;  costs  to  abide  the  event 

ORAY,  J.  (dissenting.  I  dissent  from  the 
decision  advised  by  the  chief  Judge,  and, 
while  I  vote  for  the  reversal  of  tbe  Judg- 
ment, it  is  upon  the  ground  that  the  return 
of  the  board  of  canvassers  In  question  was 
conclusive  under  the  present  election  law. 
According  to  that  return,  tbe  defendant  was 
elected  county  treasurer  of  Chemung  county 
by  the  greatest  number  of  votes  cast  There 
is  no  charge,  nor  pretense,  of  any  fraud,  or  of 
fraudulent  practlcel^  by  which  that  result 


was  effected.  The  dalm  Is,  In  aabstance, 
that  at  the  dose  of  the  voting,  the  voting 
machines  in  8  out  of  tbe  28  election  districts 
of  the  dty  of  Elmlra,  as  to  some  candidates, 
had  shown  peculiar  variations  in  the  reglstra* 
tlon  of  votes,  and  that,  in  subsequent  tests, 
they  appeared  to  work  defectively  in  regis- 
tering and  in  counting  votes  cast  It  was 
conceded  that  they  had  not  been  tampered 
with;  but  because  the  subsequent  tests,  or- 
dered by  the  court  and  made  upon  tbe  trial, 
showed  that  they  failed,  at  times,  to  register 
votes,  which  were  attempted  to  be  cast  by  op- 
erating the  mechanical  levers,  or  appliances, 
the  relator  dalms  the  right  to  supplement 
their  supposed  defectiveness  In  operation  by 
the  testimony  of  witnesses  as  to  how  they 
did  vote  in  those  particular  dection  districts. 
The  testimony  of  a  large  number  of  witness- 
es was  received  to  show  that  they  had  voted 
for  the  relator,  and,  if  competent  to  Invali- 
date the  official  return,  the  evidence  showed 
that  more  votes  had  been  attempted  to  be 
cast  for  him  than  the  counting  dials  of  the 
machines  had  registered.  That  the  evidence 
of  witnesses  as  to  how  they  voted  at  an  dec- 
tlon  is  admissible,  upon  the  trial  of  an  ac- 
tion to  determine  the  right  to  the  office  of 
the  person  receiving  a  certificate  of  election, 
has  been  frequently  hdd,  and  the  rule  as  it 
has  been  applied  In  the  cases  Is  not  question- 
ed. If  the  witness  does  not  object  to  being 
compelled  to  testify  as  to  bow  be  cast  his 
ballot,  the  objection  is  not  available  to  any 
one  else;  but,  while  such  a  rule  has  its  prop- 
er application  in  cases  where  tbe  inquiry  is 
Into  the  qualifications  of  the  electors  to  cast 
a  vote,  or  where  fraud  has  been  practiced 
and  is  shown  to  have  affected  the  result,  as 
in  the  cases  of  People  ex  rel.  Smith  v.  Pease, 
27  N.  X.  45,  84  Am.  Dea  242,  and  of  People 
ex  rel.  Judson  v.  Thaeher,  55  N.  Y.  525,  14 
Am.  Rep.  312,  I  think  it  is  hardly  applicable 
to  a  case  like  this.  If  the  result  of  an  dec- 
tlon,  held  wholly,  or  in  part  by  the  use  «^ 
voting  machines,  as  declared  by  the  official 
return,  is  to  be  questioned,  and  a  new  result 
attempted  to  be  reached  by  tbe  reception  and 
counting  of  votes  of  electors  in  court  upon  a 
trial,  upon  the  sole  ground  that.  In  certain 
dection  districts,  machines  In  use  appeared, 
upon  subsequent  testa,  to  operate  defectlvdy, 
then  we  have  a  serious  Innovation  upon  car 
dectlve  system  and  one  calculated  to  pro- 
duce most  unsatisfactory  consequences.  The 
amoidmait  of  our  state  Constitution  in  1894 
permitted  elections  to  be  by  ballot  "or  by  such 
other  method  as  may  be  prescribed  by  law, 
provided  that  secrecy  In  voting  be  preserved." 
Article  2,  f  6.  In  1901  (Laws  1001,  p.  1308, 
c  630)  the  Legislature  amended  the  election 
law  of  1896  (Laws  1896^  p.  893,  c  909),  and 
authorized  the  adoption,  "for  use  at  elec- 
tions any  kind  of  voting  machine  approved  bj 
the  state  board  of  voting  machine  commis- 
sioners, or  the  use  of  which  has  been  spedflc- 
ally  authorized  by  law;  and  thereupon  such 
voting  madilne  may  be  used  at  any  or  «U 
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elections  held  In  such  dty  •  •  •  for  vot- 
ing, registering  and  counting  votes  cast  at 
such  elections."  Section  163.  Sections  160, 
161,  and  162  provide  for  a  board  of  voting 
machine  commissioners,  for  their  examina- 
tion of  voting  machines,  for  the  adoption 
thereof  upon  a  report  that  they  can  safely 
be  used  by  voters  at  elections,  and  for  the 
requirements,  which  such  machines  must 
meet.  In  a  construction  permitting  of  a  per- 
son's voting  straight  or  "split"  tickets,  or  in 
blank  columns,  and  which  prohibits,  through 
a  lock,  or  locks,  any  movement  of  the  mechan- 
ism after  the  polls  are  closed.  Section  162 
prescribes  that  the  machine  "must  permit 
voting  In  absolute  secrecy."  The  municipal 
authorities  followed  the  law,  and  there  Is  nei- 
ther question  of  the  legality  of  the  election 
held  In  the  municipal  election  districts 
through  the  use  of  voting  machines,  nor 
question  of  the  absolute  integrity  of  action 
of  the  election  ofiScers,  through  whom  the  re- 
sults passed  and  were  certified. 

We  have  therefore  a  case  of  the  lawful 
adoption  by  the  community  of  voting  ma- 
chines for  the  use  of  voters,  where  an  ap- 
proved mechanism  is  availed  of  to  secure 
honesty,  secrecy,  and  exactness  in  the  cast- 
ing, connting,  and  return  of  votes  cast  It 
must  be  clear  that,  In  the  use  of  these  ma- 
dilnes,  certain  effects  are  understood  and 
certain  results  Intended,  namely:  That,  from 
their  construction,  a  vote  Is  not  registered, 
unless  the  counting  dials  are  moved;  that 
whether  the  elector  has  voted  depends  upon 
that  fact;  Inasmuch  as  the  law  requires, 
only,  of  the  inspectors  In  canvassing,  that 
they  shall  return  "the  results  as  shown  by 
the  counter  numbers"  (section  178);  and  that, 
If  an  elector  has  attempted  to  vote,  and, 
for  any  reason,  his  vote  is  not  registered 
by  the  counting  dial  within  the  machine,  he 
has  not,  in  fact  voted.  It  must  be  borne  in 
mind  that  we  are  dealing  with  a  new  system 
of  voting,  authorized  by  law,  in  which  securi- 
ty against  the  frauds,  or  frailties,  of  man- 
kind is  aimed  at,  and  which  seems  to  be 
nearly  reached,  as  a  fact  If  they  are  to  be 
considered  as  objectionable  devices  in  the 
holding  of  elections,  that  consideration  is  for 
the  Legislature  and  not  for  the  courts  to  act 
upon.  1  most  seriously  doubt  the  correctness 
of  the  statement  that,  under  the  novel  meth- 
od of  voting  authorized  by  the  Constitution 
and  the  law,  greater  secrecy  is  not  aimed  at 
I  think  it  to  be  quite  apparent  that  the  Legis- 
lature must  have  Intended  to  secure  the  more 
absolute  secrecy  of  action  in  voting,  which 
the  mechanical  device  offered.  Ab  the  ques- 
tion presents  Itself  to  my  mind,  in  holding 
that  the  official  return  of  the  canvassers 
should  be  accepted  as  conclusive,  we  simply 
follow  the  legislative  intent  They  are  to 
take  what  they  find  recorded  and  counted 
upon  the  counting  dials,  when  opened  at  the 
close  of  the  polls.  What  the  electors,  who 
jiave  entered  the  machine  Inclosure,  have 
voted,  is  a  question  to  be  determined  by  the 


results  shown  upon  the  dial  plates.  That 
votes  of  electors  were  not  counted  upon  them 
may,  it  is  true,  have  been  due  to  machine  de- ' 
fects;  but,  equally,  it  is  true  that  it  may 
have  been  due  to  the  elector's  mistake,  or  ig- 
norance, or  to  his  voluntary  act.  It  does  not 
follow  that  the  electors,  who  testified  upon 
the  trial,  bad  attempted  to  vote  for  the  re- 
lator. Influences,  or  motives,  may  have  de- 
termined them  to  abstain  from  voting  for 
him,  to  which  they  allowed  effect  in  the  se- 
crecy of  the  closet  At  any  rate,  to  require 
them,  upon  a  complaint  of  the  defective 
working  of  the  machine,  to  testify  what  they 
Intended  to  do,  when  the  question  is  what 
they  did,  seems  a  dangerous  precedent  In 
cases  free  from  fraud,  or  fraudulent  prac- 
tices. It  seems  to  me  to  be  equally  immate- 
rial whether  the  failure  of  a  voter  to  have 
his  vote  registered  be  due  to  a  defective  ma- 
chine, or  to  a  defective  ballot  Under  the 
system  of  voting  by  ballot.  It  may  happen 
that  the  votes,  which  electors  have  attempt- 
ed to  cast,  may  not  be  counted,  not  because  of 
any  fraud,  but  by  reason  of  their  own  mis- 
takes, or  of  some  defect  in  the  ballots  pre- 
pared for  the  election  districts.  In  such  a 
case,  they  are  deprived  of  their  share  in  the 
election,  but  for  that  there  is  no  remedy.  Up- 
on the  exercise  of  the  elective  franchise  are 
imposed  many  conditions,  which  must  be  met 
before  the  elector's  vote  can  be  cast  or  count- 
ed. Sacred  as  Is  the  right  of  the  citizen  to 
vote,  it  is,  under  our  system,  not  untram- 
meled. 

In  People  ex  rel.  Nichols  t.  Board  Of  Coun- 
ty Canvassers  of  Onondaga,  129  K  7.  895, 
29  N.  B.  327,  14  L.  R.  A.  624,  the  wrong  in- 
dorsement of  the  Republican  ballots  in  cer- 
tain election  districts  resulted  in  their  re- 
jection, because  they  were  marked,  or  defect- 
ive, ballots,  and  failed  to  meet  the  require- 
ment for  the  secrecy  of  the  elector's  vote  un- 
der the  provisions  of  the  ballot  reform  act. 
It  was  said  in  the  opinion.  If  the  law  required 
the  exclusion  of  the  ballots,  "that  although 
It  may  deprive  a  portion  of  the  citizens  of  the 
county  of  their  right  to  be  heard  in  the  elec- 
tion of  a  clerk  at  one  election,  it  is  better 
that  they  should  suffer  this  temporary  priva- 
tion than  that  the  courts  should  habituate 
themselves  to  disregard  or  Ignore  the  plain 
law  of  the  land  in  order  to  provide  for  hard 
cases."  Page  412  of  129  N.  T.,  and  page  334 
of  29  N.  EX  (14  L.  R.  A.  624).  So  in  this  case, 
where  the  method  substituted  for  human 
agencies  in  the  preparation,  reception,  and 
counting  of  ballots  was  a  mechanical  instru-- 
ment,  contrived  and  adapted  for  those  pur- 
poses, and  the  command  of  the  statute  is  that 
the  Inspectors  return  the  "result  as  shown  by 
the  counter  numbers,"  the  courts  should  give 
effect  to  the  law,  and,  there  having  been  no 
fraud,  should  hold  the  return  conclusiva 
They  should  not  because  In  Instances,  for 
some  reason,  as  attributable  to  the  elector's 
act  as  to  the  defective  working  of  the 
mechanism,  disregard  the  official  return  and. 
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on  testimony  of  Intentlona,  rererse  the  lesalt 
The  elector,  when  asked  as  a  witness  to  state, 
In  open  court,  how  be  had  intended,  or  at- 
tempted, to  vote,  may  be  Influenced,  then,  by 
t  desire  to  represent  his  personal,  or  political, 
convictions  as  to  the  relator's  candidacy, 
quite  differently  than  they  were  felt  in  the 
retirement  of  the  voting  booth.  There  Is 
room  for  the  admission  of  an  elector's  testi- 
mony with  respect  to  how  he  voted  or  at- 
tempted to  vote,  at  an  election,  in  the  investi- 
gation of  his  qualifications  as  an  elector,  or 
of  any  practices  complained  of  on  the  part  of 
the  election  oQcers;  but  tiiat  it  should  be 
admissible  to  change  the  result  without  any 
such  facts  of  complaint,  I  do  not  believe.  To 
say  that  the  right  to  an  elective  office  ought 
to  depend  upon  the  number  of  votes  cast  by 
the  qualified  electors  may  be  true,  but  that 
does  not  meet  the  question  in  this  case.  That 
question  is  who,  according  to  the  arrange- 
ments, which  the  Constitution  and  the  laws 
have  provided  for  determining  that  question, 
received  the  greatest  number  of  votes,  and 
was  therefore  elected  to  the  office?  The  Leg- 
islature has  not  left  it  an  open  question  to  be 
settled  in  the  courts,  at  the  instance  of  a  de- 
feated candidate,  not  complaining  of  any 
fraud,  but  only  of  the  result  It  has  prescrlt)- 
ed  a  method  for  determining  the  result, 
which,  if  availed  of,  minimizes  the  uacertain- 
tles  of  elections  and  mechanically  declares  a 
result 

In  my  opinion,  the  result  as  declared  should 
be  conclusive.  I  therefore  vote  for  the  re- 
versal of  the  judgment  appealed  from,  ^nd 
I  advise  thiLt  a  judgment  in  favor  of  the  de- 
fendant be  entered  upon  the  case  as  made  at 
the  trial,  upon  the  ground  that  the  defend- 
ant was  legally  elected  as  county  treasurer 
for  the  county  of  Chemung,  for  the  term  of 
three  years,  commencing  on  January  1,  laOT. 

HAIGHT,  VAira,  and  WILLARD  BART- 
liBTT,  JJ.,  concur  with  CULLEN,  C.  J.  ED- 
WARD T.  BARTLBTT  and  CHASE,  JJ,,  eon- 
cnr  with  GRAY,  J. 

Judgment  reversed,  etc. 


(M4  K.  T.  l») 

FIFTH  AVE.  COACH  CO.  T.  CITT  OP  NEW 
YORK. 

(Court  of  Appeals  of  New  York.   Jan.  R,  1909.) 

1.  Ml7HI0IPAI<  OOKFOB/lTIOirS   (I  631*)— ObOI- 

KAWcia  —  CosBTaxiOTioii  —  "Waqoh"  — 

Greater' New  York  Charter  (Lews  1901,  p. 
1,  c.  466),  provides  that  the  word  "vehicle"  shall 
ttdnde  wagons,  cabs,  carriages,  •mnibuses,  mo- 
tois,  etc.  The  city  adopted  an  ordinance  pro- 
viding that  no  advertising  wagons  shall  be  al- 
lowed in  the  streets  of  a  borough,  but  nothing 
eontained  therein  shall  prevent  the  patting  of 
basinesa  notices  on  oidlnary  busineas  wagons 
80  long  as  such  wagons  are  engaged  in  the  usual 


bnsinen  of  the  Owner.  HeM,  that  vehicles  on 
four  wheels,  propelled  by  motors,  designed  rri> 
marily  for  the  carriage  of  passengers,  operated 
by  a  coiporation  maintaining  a  staze  route,  are 
"wagons"  within  the  ordinance— a  ^'wagon"  be- 
ing a  wheeled  carriage ;  a  vehicle  on  four 
wheels. 

[Ed.  Note.— For  other  eases,  see  Mnnldpal 
Corporations,  Dec.  Dig.  {  631..* 

For  other  definitions,  see  Words  and  Fbrasesu 
vol.  8,  pp.  7284-7286,  7373,  7374,  7831] 

2.  Mtxwicipai.  Coepobatiows  (J  631*)— Obdi- 

RARCES— UBK  or  STBEETB — CORSTBUCnON. 

An  ordinance,  providing  that  no  advertis- 
ing wagons  shall  be  allowed  in  the  streets,  but 
nothing  shall  prevent  the  putting  of  business  no- 
tices on  ordinary  business  wagons  so  long  as 
such  wagons  are  engaged  in  the  usual  business 
of  the  owner  and  not  used  merely  for  advertis- 
ing, does  not  refer  esclusively  to  wagons  wholly 
used  for  the  display  of  advertisements;  but 
such  notices  are  prohibited  on  wagons  used 
mainly  for  advertising,  and  general  advertising 
for  hire  is  prohibited  whether  carried  on  wag- 
ons wholly  used  for  advertising  or  in  connection 
with  the  ordinary  business  in  which  the  wagons 
are  engaged. 

[Ed.  Note.— For  other  cases,  see  Municlpet 
Corporations,  Dec.  Dig.  (  631.*] 

3.  MURIOIPAI,    COBPOBATIORS    ((    680*)— GOII- 
TBOI.  OF  StBEKTB. 

A  city  owning  in  fee  the  streets  thereof 
may  grant  their  nse  for  public  purposes  not  in- 
consistent with  nor  prejudicial  to  the  public 
easement  for  street  purposes,  and  it  may  refraia 
from  granting  rights  therein  that  are  not  for 
street  purposes. 

[Ed.  Note.— For  other  cases,  see  Municiim] 
Corporations,  Cent  Dig.  |S  1459-140S;  Dec. 
Dig.  J  680.*] 

4.  llnRICIFAL   COSPOBATIORB    (}   63*)  —  OBDI* 
RANCK8— VALinrrr— PBEStnCPTIONB. 

An  ordinance  adopted  by  the  aldermen  of  % 
city  authorized  by  the  charter  to  make  such  or- 
dinances as  they  may  deem  necessary  for  the 
good  government  of  the  city  is  presumptively 
valid,  and,  the  necessity  and  advisability  of  the 
ordinance  being  for  the  legislative  power  to  de- 
termine, unless  an  ordinance  is  arbitrary  anA 
unreasonable  It  must  be  upheld. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  155,  1378,  1379; 
Dec.  Dig.  {  63.*] 

5k  CORSTITDTIORAIi  IiAW   ({  47*)— STATDTB»-> 

Validitt. 

The  validity  of  a  statute  is  not  alone  to  be 
determined  by  what  has  been  done  in  any  par- 
ticular instance,  hut  what  may  be  done  under  it 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  {  47.*] 

&  MURIGIPAIi  COBPOBATIORS  ({  602*)— Obdi» 

RARCEB— Validity. 

Under  Greater  New  York  Charter  (Laws 
1901.  pp.  23,  28,  c.  460),  {I  43,  44,  GO,  as  amend- 
ed by  liftws  1905,  pp.  1536,  1540,  c.  629,  ;§  4,  6^ 
9,  authorising  the  aldermen  to  make  onUnanoes 
as  they  may  aeem  proper  for  the  good  government 
of  the  city  and  to  regulate  the  use  of  the  streets 
for  signs  and  (he  exhibition  of  advertisements, 
and  in  reference  to  the  running  of  trucks,  etc* 
an  ordinance  providing  that  no  advertising  wag- 
ons shall  be  allowed  in  the  streets  of  a  borough 
except  business  notices  on  ordinary  wagons  en- 
gaged in  the  usual  business  of  the  owner  not 
merely  for  advertising,  is  valid  when  applied  t» 
vehicles  used  by  a  corporation  for  the  traiuK 
portation  of  pasJBengers  and  carrying  on  the  ex- 
terior advertising  matter  pursuant  to  a  con- 
tract therefor,  where  snch  veibicles  used  con- 
gested streets  owned  in  fee  by   the  dty.  and 


I  t(vto  and  a««UoB  MUUBBB  la  Dm.  *  Am.  Digs.  UW  to  date,  *  Kvortw  ladexee 


Digitized  by 


Google 


N.X.) 


FIFTH  AVE.  COACH  CO.  ▼.  CITY  OF  NEW  YORK. 


825 


when  the  corporation  had  no  franchite  to  main- 
tain such  advertisementa. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  I>i(.  i  602.*} 

Appeal  from  Supreme  Court,  Appellate  Di- 
▼Islon,  Flrat  Departnent 

Action  by  the  Fifth  Ayenoe  Coach  Com- 
pany against  the  City  of  Kew  York.  From 
a  judgment  of  the  Appellate  DlTlsion  (126 
App.  Dlv.  667,  110  N.  Y.  Sapp.  1087),  afflrm- 
Inis  a  Judgment  of  the  Special  Term  (68 
MlBC.  Rep.  401,  111  N.  Y.  Supp.  759),  dlB- 
misBing  the  complaint,  plalntifl  appeals.  Af- 
firmed. 

William  H.  Page,  for  appellant     Frands 
.  K.  Pendleton,  Corp.  0>nn8el  (Theodore  C!on- 
noly,  of  counsel),  for  respondent 

CHASE,  X  The  plaintiff  owns  and  runs 
-on  the  route  hereinafter  described,  In  the 
city  of  New  York,  a  large  number  of  stages. 
■On,  the  11th  day  of  May,  1907,  It  entered  in- 
to an  agreement  with  the  Railway  Advertis- 
ing Company  by  which  It  granted  and  leased 
to  said  company  "the  exclnslTe  right  and 
privilege  of  maintaining  advertising  signs 
upon  the  exterior  of  each  and  every  coach  or 
omnibns  now  (then)  operated  or  run,  or  which 
may  hereafter  (thereafter)  be  operated  or 
run,  upon  the  regular  route  of  said  coach 
■company,  extending  from  BIghty-NInth  street 
In  the  city  of  New  York  down  Fifth  avenue 
across  and  to  the  south  side  of  Washington 
Park  and  return  and  upon  any  additional 
route  or  extension  of  Its  route  which  shall 
1>e  operated  by  It"  during  the  term  of  said 
lease.  The  agreement  la  to  continue  until 
December  31,  1913.  It  provides  that:  "If 
at  any  time  any  order  or  Judgment  of  a  court 
having  Jurisdiction  In  the  premises  Shall  be 
entered,  or  any  act  of  the  Legislature  of  the 
state  of  New  York  shall  be  passed,  or  any 
ordinance  or  resolution  of  the  city  of  New 
York  or  of  any  branch  of  the  city  government 
shall  be  adopted  which  forbids  the  use  of 
tlie  exterior  of  said  vehicles  for  advertising 
purposes  or  which  Imposes  any  tax  or  license 
fee  upon  said  vehicles  by  reason  of  such  ex- 
terior advertising  In  addition  to  the  tax  or 
license  fee  now  paid  for  the  same,  which 
additional  tax  or  license  fee  the  advertising 
■company  shall  refuse  to  pay,  the  coach  com- 
pany shall,  In  any  such  event  have  the  right 
to  terminate  this  agreement  upon  thirty  days 
written  notice  to  the  advertising  company." 
Since  the  making  of  said  agreement  the 
plalntlfT  has  operated  Its  said  stages  for  the 
transportation  of  passengers  at  a  uniform 
fare  of  10  cents  for  each  person,  and  It  has 
maintained  on  the  exterior  of  said  stages  ad- 
vertisements provided  by  said  advertising 
company.  The  advertisements  consist  of 
painted  scenes  and  letters  which  are  extrava- 
gant and  gaudy  in  appearance.  They  are  ful- 
ly described  In  the  record,  and  a  detailed 
statement  of  some  of  such  advertisements 
may  also  be  found  In  the  opinion  of  the  court 


at  Special  Term,  rendered  on  the  trial  of  this 
action  which  Is  reported  In  68  Misc.  Rep- 
401,  111  N.  Y.  Supp.  759.  It  was  found  by 
the  trial  court  as  follows:  "The  defendi^nt 
through  Its  various  ofBcIals  and  ofBcers  has 
Interfered  with  and  threatens  to  continue  to 
BO  Interfere  with  and  to  prevent  the  use  of 
signs  on  the  exterior  space  upon  the  stages 
operated  by  the  plaintiff  herein  for  the  dis- 
play of  advertising  matter  and  to  cause  the 
removal  of  said  advertising  matter."  This 
action  Is  brought  by  the  plalntlfT  to  per- 
manently enjoin  and  restrain  the  defendant 
from  Interfering  in  any  way  with  the  adver- 
tising signs  or  matter  permitted,  placed,  or 
used  by  the  plalntlfT,  or  under  Its  direction, 
on  the  exterior  of  said  stages. 

The  plaintiff  was  incorporated  on  the  2Sd 
day  of  July,  1896,  "To  take  and  possess  the 
property  and  franchises  of  a  domestic  stock 
corporatlofi  (Fifth  Avenue  Transportation 
Company,  Limited)  sold  as  hereinafter  (In 
the  certificate  of  incorporation)  stated."  The 
property  thus  sold  and  subsequently  transfer- 
red to  the  plaintiff,  so  far  as  It  relates  to  a 
franchise,  Is  as  follows:  "The  right  to  run 
and  drive,  or  cause  to  be  run  and  driven,  a 
line  of  stages  or  carriages  for  the  transpor- 
tation of  passengers  for'  hire  from  Eigbty- 
Xlnth  street  in  the  city  of  New  York  down 
Fifth  avenue  across  Washington  Park  and 
along  South  Fifth  avenue  to  the  Blee<^er 
street  elevated  station,  and  return.  Together 
with  an  the  Tights  granted  to  Fifth  Avenue 
Transportation  CJompany  limited  or  acquired 
under  or  by  chapter  ^0  [page  765]  of  the 
Laws  of  1886  and  all  the  rights  granted  fo 
or  acquired  by  said  Fifth  Avenue  Transpor- 
tation Company  limited  under  or  by  chapter 
182  [page  212]  of  the  Laws  of  1889."  The 
Fifth  Avenue  Transportation  Company,  Lbn- 
ited,  was  organized  October  28,  1885.  It 
went  into  the  hands  of  a  receiver  in  1895,  and 
the  plalntlfT  corporation  was  organized  for 
the  purposes  stated,  and  to  it  was  transferred 
on  November  8,  1897,  the  property  and  fran- 
chises for  the  holding,  maintenance,  and  oper- 
ation of  which  it  was  organized. 

Chapter  586,  p.  765,  Laws  1886,  authorized 
the'  Fifth  Avenue  Transportation  Company, 
Limited,  and  its  assigns,  "On  payment  of  the 
license  fees  as  hereinafter  (in  said  statute) 
provided,  to  run  and  drive,  or  cause  to  be  run 
and  driven,  and  without  further  authority 
from  said  dty,  a  line  of  stages,  or  carriages, 
for  the  transportation  of  passengers  for  hire, 
from  Eighty-Ninth  street  in  the  dty  of  New 
York  down  Fifth  avenue,  across  Washington 
Park,  and  along  South  Fifth  aV-enue  to  the 
Bleecker  street  elevated  station  and  return." 
Other  provisions  were  induded  in  the  act 
relating  to  the  consent  of  property  owners 
On  the  avenues  and  streets  whereon  the 
stages  were  to  be  run,  the  payment  of  a  li- 
cense fee,  and  the  rate  of  fare.  Chapter  182, 
p.  212,  Laws  1889,  authorizes  said  Fifth  Ave- 
nue Transportation  Company,  Limited,  with 
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the  consent  of  the  commissioners  of  the  sink- 
ing fund,  and  on  such  terms  as  they  may  pre- 
scribe, "TO  run,  drive,  or  cause  to  be  nm  and 
driven,  and  without  further  authority  from 
said  city,  a  line  of  stages  or  carriages  for 
the  transportation  of  passengers  and  parcels 
for  hire"  upon  the  streets  therein  named  in- 
cluding the  streets  mentioned  in  the  act  of 
1886.  Chapter  657,  p.  1437,  Laws  1900,  au- 
thorizes a  corporation  operating  a  lawfully 
established  stage  route  as  therein  provided 
and  upon  the  authority  and  consent  therein 
provided  to  extend  its  route  and  to  operate 
the  route  so  extended  with  stages  and  omni- 
buses propelled  by  electricity  or  any  other 
motive  power.  The  plaintiff  has  since  ma- 
terially extended  its  route,  and  it  Is  now  oper- 
ating its  stages  by  motor  power  pursuant  to 
the  franchises  obtained  as  stated  and  defined 
in  said  acts  of  the  Legislature.  The  stages 
were  drawn  by  horses  prior  to  1907.  Such 
franchise  does  not  expressly  Include  the  right 
to  use  the  public  streets  mentioned  therein 
for  advertising  purposes  or  to  carry  or  main- 
tain exterior  advertisements  on  its  stages, 
and  the  carrying  of  such  advertisements  is 
not  a  necessary  or  essential  Incident  to  its 
express  franchise  rights.  Such  exterior  adver- 
tising is  in  no  way  related  to  the  carrying  of 
passengers  for  lilre.  The  defendant  has  pro- 
vided by  ordinance  as  follows;  "No  adver- 
tising trucks,  vans  or  wagons  shall  be  allow- 
ed In  the  streets  of  the  borough  of  Manhattan 
under  a  penalty  of  $10  for  each  offense. 
Nothing  herein  contained  shall  prevent  the 
putting  of  business  notices  upon  ordinary 
business  wagons,  so  long  as  such  wagons  are 
engaged  in  the  usual  business  or  work  of  the 
owner  and  not  used  merely  or  mainly  for  ad- 
vertising." 

A  "wagon"  is  defined  to  be  a  wheeled  car- 
riage; a  vehicle  on  four  wheels.  The  de- 
fendant's charter  provides  that  the  word  "ve- 
hicle," "shall  be  deemed  to  include  wagons, 
trucks,  carts,  cabs,  carriages,  stages,  omni- 
buses, motors,  automobiles,  locomobiles,  loco- 
motives, bicycles,  tricycles,  sleighs  or  other 
conveyances  for  persons  or  property."  The 
plaintiff's  stages  are  also  called  indiscrimi- 
nately carriages,  coaches,  and  omnibuses. 
They  are  vehicles  on  four  wheels  designed 
primarily  for  the  carriage  of  passengers,  and 
they  are  wagons  within  the  meaning  of  the 
ordinance.  The  fact  that  they  are  now  pro- 
pelled by  motors,  instead  of  being  drawn  by 
horses,  has  sot  changed  their  character  as 
wagons  or  removed  them  from  the  prohibition 
of  the  ordinance.  The  second  sentence  of 
the  ordinance  Is  a  part  of  the  same  para- 
graph, and  the  two  sentences  read  together 
show  the  Intention  of  the  legislative  body.  It 
bears  evidence  in  itself  that  It  was  not  In- 
tended to  refer  exclusively  to  wagons  wholly 
used  for  the  display  of  advertisements.  Busi- 
ness notices  upon  ordinary  business  wagons 
are  not  prohibited  so  long  as  such  wagons 
are  engaged  in  the  usual  business  or  regular 
work  of  the  owner,  but  even  such  notices  are 
prohibited  on  wagons  used  merely  or  mainly 


for  advertising.  General  advertising  for  hire 
is  by  the  ordinance  prohibited,  whether  car- 
ried on  wagons  wholly  used  for  advertising 
or  in  connection  with  the  ordinary  or  usual 
business  In  which  the  wagons  are  engaged. 
The  second  sentence  of  the  ordinance  was 
wholly  unnecessary,  unless  the  negative  in 
the  first  sentence  was  intended  to  prohibit 
general  advertising  on  wagons  even  If  they 
are  not  wholly  devoted  to  that  use. 

Power  to  make  ordinances  is  given  by  the 
defendant's  charter  to  the  board  of  aldermen. 
It  is  therein  provided  as  follows:  "The  board 
of  aldermen  shall  have  power  to  make  •  •  • 
all  ordinances  •  •  •  not  contrary  to  the 
laws  of  the  state,  or  the  United  States,  as 
they  may  deem  necessary  to  carry  into  effect 
the  powers  conferred  upon  the  city  of  New 
York  by  this  act,  or  by  any  other  law  of  the 
state,  or  by  grant;  and  such  as  they  may  deem 
necessary  and  proper  for  the  good  govern- 
ment, order  and  protection  of  persons  and 
property,  and  for  the  preservation  of  the 
public  health,  peace  and  prosperity  of  said 
city,  and  Its  Inhabitants.  •  •  • »  Section 
43  of  said  charter,  as  amended  by  chapter 
629,  p.  1536,  Laws  1905.  "•  •  •  The  board 
of  aldermen  in  addition  to  all  enumerated 
powers  may  exercise  all  of  the  powers  vested 
In  the  city  of  New  York  by  this  act,  or  oth»- 
wlse,  by  proper  ordinances  •  •  »  not  in- 
consistent with  the  provisions  of  this  act,  or 
with  the  Constitution  or  laws  of  the  United 
States  or  of  this  state  •  *  •  may  from 
time  to  time  ordain  and  pass  all  such  ordi- 
nances •  •  •  applicable  throughout  the 
whole  of  said  city  or  applicable  only  to  speci- 
fied portions  thereof,  as  to  the  said  board  of 
aldermen  may  seem  meet  for  the  good  role 
and  government  of  the  city,  and  to  carry  out 
the  purposes  and  provisions  of  this  act  or  of 
other  laws  relating  to  the  said  city.  •  •  •  " 
Section  44  of  the  charter  as  so  amended. 
"Subject  to  the  Constitution  and  laws  of  the 
state,  the  board  of  aldermen  shall  have  power 
to  regulate  the  use  of  streets  and  sidewalks 
by  foot  passengers,  animals  or  vehicles ;  •  •  • 
to  regulate  the  use  of  the  streets  for  signs 

•  •  •  and  other  purposes ;  to  regulate  the 
exhibition  of  advertisements  «  •  •  and 
to  make  all  such  regulations  In  reference  to 
the  running  of  stages,  omnibuses,  trucks  and 
cars  as  may  be  necessary  for  the  convenient 
use  and  the  accommodation  of  the  streets. 

•  •    •"    Section  50  of  charter  as  so  amended. 
That  the  defendant  owns  in  fee  the  streets 

and  avenues  over  which  the  plaintiff  runs  Its 
stages  is  not  disputed.  Such  streets  are  held 
in  trust  for  public  uses.  In  Osborne  v.  Au- 
burn Telephone  Company,  189  N.  Y.  393,  397, 
82  N.  E.  428,  this  court  say:  "Cities  which 
own  the  fee  In  the  streets  may  contract,  lease, 
or  grant  their  use  for  public  or  municipal  pur- 
poses not  inconsistent  with  nor  prejudicial  to 
the  public  easement  or  use  for  street  pur- 
poses. In  such  cases,  the  fee  having  been 
transferred  to  the  municipality,  It  can  grant 
rights  in  the  streets  other  than  for  street 
purposes  which  do  not  impair  the  public  ease- 
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ment."  The  converse  of  such  statement  Is 
true,  and  a  city  which  owns  the  fee  of  Its 
streets  can  refrain  from  granting  rights  there- 
in that  are  not  for  street  purposes. 

This  case  is  not  one  lllce  N.  Y.  Mail  &  News- 
paper Transportation  Co.  t.  Sliea,  30  App. 
DiT.  266,  61  N.  Y.  Supp.  56S,  to  prevent  the 
consummation  of  a  contract  made  in  behalf 
of  a  city,  nor  of  Interborough  Rapid  Transit 
Co.  V.  City  of  New  York,  47  Misc.  Rep.  221, 
95  N.  Y.  Supp.  886,  and  other  similar  cases 
construing  a  lease  made  by  the  city.  In  this 
case  the  plaintiff  without  express  authority  to 
maintain  advertisements  on  the  exterior  of  its 
stages  seeks  to  enjoin  the  defendant  from  in- 
terfering with  such  advertisements  notwith- 
standing its  express  prohibitive  ordinance.  It 
was  stated,  in  N.  Y.  Mail  &  Newspaper  Trans- 
portation Co.  V.  Shea,  supra,  by  Judge  Cul- 
len,  then  sitting  in  the  Appellate  Division, 
that  a  contract  made  by  the  late  trustees  of 
the  New  York  and  Brooklyn  Bridge  with  a 
corporation  by  which  they  authorized  it  to 
lay  and  operate  a  pneumatic  tul>e  on  said 
bridge  could  be  wholly  abrogated  by  said  trus- 
tees, and  that  the  corporation  would  have  to 
submit  Said  bridge  and  its  approaches  are 
owned  In  fee,  and  the  Judge  there  said,  refer- 
ring to  the  contract,  that  it  and  ail  similar 
contracts  "must  be  construed  as  made  sub- 
ject to  what  we  may  term  the  governmental 
or  legislative  power  of  the  bridge  authorities 
over  its  public  use."  Page  270  of  47  Misc. 
Rep.,  page  566  of  61  N.  X.  Supp.  Conducting 
a  private  business  and  using  private  ease- 
ments in  public  streets,  even  where  expressly 
authorized  by  the  municipality,  are  frequently 
condemned.  Hatfield  t.  Straus,  188  N.  Y.  208, 
82  N.  E.  172 ;  State  ex  rel.  Belt  v.  St  Louis, 
161  Mo.  371,  61  S.  W.  658;  People  ex  rel. 
Healy  v.  Clean  Street  Company,  225  111.  470, 
80  N.  E.  298,  0  U  R.  A.  (N.  S.)  456,  116  Am. 
St  Rep.  156. 

In  further  considering  the  authority  of  de- 
fendant to  enact  said  ordinance  the  language 
of  the  charter  may  t>e  repeated  in  so  far  as 
It  says  that  the  board  of  aldermen  may  make 
such  ordinances  "as  they  may  deem  necessary 
and  proper  for  the  good  government  •  •  • 
of  said  city  and  its  inhabitants,"  and  also, 
"as  to  the  said  board  of  aldermen  may  seem 
meet  for  the  good  will  and  government  of  the 
city."  The  board  of  aldermen  are  thus  the 
Judges  as  to  what  ordinances  they  will  pass 
to  carry  out  and  preserve  the  interests  of  the 
municipality,  and,  unless  an  ordinance  passed 
by  them  is  wholly  arbitrary  and  unreasona- 
ble, it  should  be  upheld.  The  necessity  and 
advisability  of  the  ordinance  Is  for  the  legis- 
lative power  to  determine.  The  presumption 
Is  in  favor  of  the  ordinance.  The  validity  of 
a  statute  is  not  alone  to  be  determined  by 
what  has  been  done  In  any  particular  In- 
stance, but  by  what  may  be  done  under  It 
City  of  Rochester  v.  West  164  N.  Y.  510,  58 
N.  R  673,  53  U  R.  A.  548,  79  Am.  St  Rep. 
859. 

The  plaintiff  is  engaged  in  the  transporta- 


tion of  passengers,  and  at  the  same  time  in 
running  advertising  wagons.  The  exterior  ad- 
vertisements carried  by  It  are  not  seen  by  its 
passengers,  but  they  are  such  that  they  can 
be  seen  in  the  streets  of  the  city  and  in  Cen- 
tral Park  when  the  view  Is  not  obstructed 
for  a  distance  of  one-half  mile.  Fifth  avenue 
is  an  important  and  much-used  street  At 
certain  times  of  the  day  slow-moving  trucks  • 
are  barred  therefrom  on  account  of  the  con- 
gestion In  such  street  The  plaintiff's  con- 
tract with  the  advertising  company  allows  the 
advertisements  on  its  stages  to  t>ecome  the 
conspicuous  part  of  their  exterior,  and  the 
business  of  advertising  for  the  purpose  of 
revenue  is  of  such  value  to  the  plaintiff  that 
the  gross  Income  therefrom  exceeds  six  per 
cent  upon  its  entire  capital  stock.  The  con- 
tract with  the  advertising  company  Includes 
"each  and  every  coach  or  omnibus  now  oper- 
ated or  run,  or  which  may  hereafter  t)e  oper- 
ated or  run"  by  It,  and  the  compensation  is 
dependent  npon  the  number  so  operated  and 
run.  The  number  has  continually  increased. 
Such  advertising  for  hire  clearly  tends  to  In- 
crease the  number  of  plaintiff's  stages  in  such 
Important  and  much-used  street  and  consti- 
tutes a  substantial  reason,  not  only  for  the 
continuance  of  the  present  number  of  stages 
therein,  but  also  for  the  further  Increase  of 
the  number  thereof.  Every  procession,  pa- 
rade, or  show  upon  vehicles  passing  through  a 
public  street  tends  to  congestion  therein,  and 
to  some  extent  interferes  with  those  engaged 
In  business  or  having  their  homes  thereon. 
It  appears  that  the  right  to  display  garish  ad- 
vertisements In  conspicuous  places  has  be- 
come a  source  of  large  revenue.  If  the  plain- 
tlfl  can  cover  the  whole  or  a  large  part  of 
the  exterior  of  its  stages  with  advertisements 
for  hire,  delivery  wagons  engaged  by  the  own- 
ers in  their  usual  business  or  regular  work 
can  rightfully  be  covered  with  similar  adver- 
tisements. Cars  and  vehicles  of  many  de- 
scriptions, although  not  engaged  exclusively 
in  advertising,  and  thus  not  incumbering  the 
street  exclusively  for  advertising  purposes, 
may  be  used  for  a  similar  purpose.  The  ex- 
tent and  dettiil  of  such  advertisements,  when 
left  wholly  within  the  control  of  those  con- 
tracting therefor,  would  make  such  stages, 
wagons,  or  cars  a  parade  or  show  for  the 
display  of  advertisements  which  would  clear- 
ly tend  to  produce  congestion  upon  the  streets 
upon  which  they  were  driven  or  propelled. 
The  exaggerated  and  gaudy  display  of  ad- 
vertisements by  the  plaintiff  Is  for  the  ex- 
press purpose  of  attracting  and  claiming  the 
attention  of  the  people  upon  the  streets 
through  which  the  stages  are  propelled. 

In  Commonwealth  v.  McCafferty,  145  Mass. 
384,  14  N.  E.  451,  the  court  referring  to  an 
ordinance  which  provided,  "No  person  shall 
place  or  carry  or  cause  to  be  placed  or  carried 
on  any  sidewalk  any  showboard,  placard  or 
sign  for  the  purpose  of  there  displaying  the 
same,"  say:  "The  purpose  of  the  ordinance  In 
question  Is  to  prevent  the  placing  of  show- 
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boards  and  signs  upon  the  sidewalks  so  as 
to  obstruct  them,  and  also  to  prevent  the  car- 
tying  of  placards  and  signs  for  the  purpose  of 
displaying  them  of  which  the  tendency  and  ef- 
fect might  be  to  collect  crowds  and  thus  to  in- 
terfere with  the  nse  of  the  sidewalks  by  the 
public  and  lead  to  disorder.  We  cannot  say 
that  such  a  proTlslou  applicable  to  the  crowd- 
ed streets  of  a  populous  city  is  unreasonable." 

The  board  of  aldermen  were  not  wholly  ar- 
bitrary and  unreasonable  In  passing  the  ordi- 
nance that  we  have  quoted.  This  action  is 
brought  by  the  plaintiff  In  equity  to  enjoin 
the  city  from  interfering  with  the  mainte- 
nance of  such  exterior  advertisements  on  Its 
stages.  It  has  failed  to  show  that  the  main- 
tffliance  of  such  exterior  advertisements  is 
within  Its  express  franchise  rights,  or  that 
such  ordinance  prohibiting  their  maintenance 
on  Its  stages  is  not  a  proper  exercise  of  the 
authority  vested  in  the  city  to  regulate  the 
business  conducted  In  the  streets  thereof,  and 
the  trial  court  was  therefore  right  in  dismiss- 
ing the  plalntifTs  complaint 

The  judgment  appealed  from  should  be  af- 
firmed, with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  and  WIUIjARD 
BARTI/BTT,  JJ.,  concur.  GRAY,  J.,  concurs 
in  result 

Judgment  affirmed. 


(194  N.  T.  70) 

BEROMANN  v.  LORD  et  al. 
(Court  of  Appeals  of  New  York.    Jan.  5,  1909.) 

1.  Wnxs  (§  8S4*)  —  CoNSTBUCTioN— RiacAiN- 

DEBS— TlUE  OF  VESrnRO. 

Where  a  testator  beqneathed  a  sum  in 
tmst  to  invest  and  pay  the  income  to  his  wi£e 
for  life,  and  on  her  death  the  coipus  to  go  to 
his  surviving  children,  the  remainder  vested  on 
testator's  death. 

[Ed.  Note.— Fot  ottMr  cases,  see  WIUb,  Gent 
Dig.  a  U88.  1491.  1484-1500;  Dec.  Dig.  S 
634.»] 

2.  Trusts  (S  148*)— Disposai.  or  IitxEaEST— 
Tbansfkb  by  Beneficiabt. 

Under  Personal  Property  Law  (Laws  1897, 
p.  608,  e.  417)  {  S,  as  amended  by  Laws  1903, 

g.  238,  e.  87,  providing  that  the  right  of  a  bene- 
dary  to  enforce  a  trust  and  to  receive  the  in- 
come of  personalty  and  apply  it  to  the  use  of 
any  'person  cannot  be  transferred,  but'  the  in- 
terest of  the  beneficiary  of  anv  other  tmst  in 
personalty  may  be  transferred,  where  money 
was  bequeathed  in  tmst  to  be  invested  and  pay 
the  income  to  the  testator's  wife,  she  could 
not  transfer  her  interest  in  the  trust  property. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  14&*] 

8.  REMAIRDIffiS  (S  14*)— Tbansfib. 

Where  money  was  bequeathed  in  tmst  to 
pay  the  income  to  testator's  wife,  and  npon  her 
death  the  corpus  to  go  to  testator's  surviving 
children,  so  that  the  children  took  a  vested  re- 
mainder on  testator's  death,  the  children's  vest- 
ed interest  was  transferable  in  the  same  manner 
as  an  expectant  reversionai^  remainder  in  real- 
ty, and  Personal  Property  Law  (Laws  1897,  p. 
508,  c.  417)  I  3,  as  amended  by  Laws  1903,  p. 


239,  c.  87,  prohibiting  the  transfer  of  the  right 
of  a  beneficiary  to  receive  the  income  of  personal 
property  held  in  tnist.  would  not  prevent  the 
transfer  of  the  children's  interest. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Dee.  Dig.  |  14.*] 

4.  Tbustb  ({  151*)— Cbbditobs  or  Cestui  Qvk 
Tbust— RioHxs  Which  May  bb  Subjected. 

While  ^property  held  in  trust  to  receive  the 
rents  and  income  and  apply  it  to  the  benefici- 
ary's support  cannot  l>e  reached  by  the  bene- 
iicianr's  creditors,  a  vested  interest  in  a  fund 
held  in  trust  for  another,  if  transferable,  can 
be  BO  reached. 

[EM.  Note. — For  other  cases,  see  Trusts.  Cent 
Dig.  {§  195,  195%,  197 ;   Dec.  Dig.  i  151.*] 

5.  Remainders  ({  IS*)— Rights  or  Cbeditobs. 

Code  Civ.  Proc.  c.  15,  tit  4,  art.  1,  S  1871, 
provides  that,  when  execution  against  a  judg- 
ment debtor's  property  is  returned  unsatisfied, 
the  Judgment  creditors  may  maintain  an  action 
to  discover  any  property  iielonging  to  him.  Sec- 
tion 1879  providea  that  the  preceding  section 
shall  not  authorize  the  seisuie  of  any  property 
held  in  trust  for  a  judgment  debtor  where  the 
trust  was  created  by  another.  Property  was  be- 
queathed in  trust  to  pay  the  income  to  testa- 
tor's wife  for  life,  the  corpus  to  eo  to  his  chil- 
dren on  her  death,  so  that  the  children  had  a 
vested  remainder  on  testator's  death.  Held, 
that  section  1879  did  not  prevent  creditors  from 
reaching  the  vested  remainder  interest. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Dec.  Dig.  S  13.*] 
&  Rehairdebs  ({  12*)— Vested  Rbuaikoebb 

— Lgoai.  Trru;. 

Where  money  was  bequeathed  in  tmst  to 
pay  the  income  to  another  for  life,  with  vested 
remainder  to  testator's  children,  the  trustee  had 
the  legal  title  to  the  tmst  fund ;  but  the  chil- 
dren or  their  representatives  had  the  legal  title 
to  the  remainder  interests. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Dec.  Dig.  i  12.*] 

7.  LiMiTATiow  or  AcnowB  (8  90*)— Accbuai. 
OF  Cause  of  Aoror  —  Action  on  Jtn>o- 

MENT. 

The  time  for  commendng  a  judgment  cred- 
itor's action  is  not  prescribed  by  Code  Civ. 
Proo.  c.'4,  tits.  1,  2,  but  section  388  provides 
tliat  an  actioB,  the  limitation  of  which  is  not 
prescribed  in  those  titles,  mnst  be  commenced 
within  10  years  after  the  cause  of  action  ac- 
crues. Section  1871  authorizes  a  judgment  cred- 
itor to  maintain  an  action  to  compel  the  dis- 
covery of  any  property,  etc;,  when  execution 
against  him  has  been  returaed  wholly  or  partly 
unsatisfied.  Section  415  provides  that,  when 
not  otherwise  provided,  the  period  of  limitation 
must  be  computed  from  the  time  the  right  of 
action  accrues  to  the  time  the  claim  for  relief 
is  actually  interposed.  Held,  that  where  a  judg- 
ment was  rendered  October  27,  1894,  and  ex- 
ecution returned  unsatisfied  on  December  3, 
1894,  an  action  to  reach  the  Judgment  creditor's 
property,  broueht  November  21,  1904,  was  not 
barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  LJmitation 
of  Actions,  Dec.  Dig.  !  60.*] 

8.  EXECUTOBS  AND  ADMINISTRATORS  (|  525*)— 

Action  Asainst  Fobeiqn  ExKcnroB— E<jui- 

.     TY  JUBISDIOnON. 

While,  as  a  general  mle,  an  action  will  not 
lie  against  a  foreign  executor,  where  it  is  neces- 
sary to  prevent  a  failure  of  justice,  equity  will 
take  Jurisdiction  of  such  an  actios,  at  least  so 
far  as  the  relief  relatss  to  property  within  the 
court's  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Execi'tors 
and  Administrators,  Ont  Dig.  SS  2844,  2345; 
Dec.  Dig.  i  525w*] 
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B.   EXWJDTOM  AWD  ADmRinBATOIB  tJ  261*)— 

Patuent  of  Oi^dcs—Obdkb  of  Payment. 
Under  Code  Ciy.  Proc.  S  2719,  requiring 
execntora  to  pay  decedent's  debts  in  the  order 
named,  and  caving  jadgments  t>rioTity  over  un- 
liquidated payments,  a  judgment  creditor  is  en- 
titled to  payment  before  general  creditors. 

[Ed.  Note.— For  other  cases,  see  Executors 
■nd   Administrators,   Cent   Dig.   I   957;    I>ec. 

Pig.  s  aei.*] 

10.  EiZEOTTTOBS  AND  ADMimSTSATOaB  ({  525*) 
— AcnOW  AOAINBT  FOBEiaN  BXKCOTOB— Bn- 
rOBOIllEHT     OF     DOICESTIO     JUDGUENT. 

Property  was  devised  in  trust  to  pay  the 
■income  to  testator's  wife,  with  remainder  over 
to  ilia  children,  and  Judgment  was  rendered 
against  one  of  them  in  this  state,  and  execution 
returned  unsatisfied,  and  thereafter  the  debtor 
died  in  New  Jersey,  bequeathing  his  interest  in 
the  trust  fund  to  bis  wife  and  appointing  her 
his  executrix.  The  original  trustees  died,  and 
the  fund  now  remains  in  the  contnd  of  the 
eonrts  of  this  state.  Eeld,  that  the  executrix's 
Interest  as  executrix  being  nominal,  and  she  be- 
ing within  the  Jurisdiction  of  the  courts  of  this 
state,  smdi  courts  will  SMnme  Jurisdiction  of 
an  actipn  against  the  executrix  to  subject  the 
debtor's  remainder  Interest  to  the  iMiyment  of 
such  judgment 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Ceat.  Dig.  H  2344,  2345; 
Dec.  Dig.  f  S25.*] 

11.  Cbeditobs'  Son  (i  51*)— Judoicbwt. 

Under  Code  Civ.  Proc.  |  1873,  requiring  the 
final  Judgment  in  a  Judgment  creditor's  action 
to  provide  for  the  satisMction  of  the  sum  due 

Slaintiff  out  of  the  prc^rty  of  the  judgment 
ebtor,  discovered  in  the  action,  the  form  and 
detail  of  the  decree  is  In  the  discretion  of  the 
trial  court. 

[Ed.  Note.— For  other  cases,  see  Greditots' 
Suit,  Dec:  Dig.  |  51.*} 

Appeal  from  Snpreme  Court,  Appellate  DI- 
Tislon,  First  Department. 

Suit  by  George  A.  Bergmonn  against 
Franklin  B.  Liord  and  another,  as  substituted 
tmstees  under  the  will  of  George  Cabot 
Ward,  deceased,  and  others.  From  an  order 
of  the  Appellate  Division  (122  App.  Dlv.  921, 
107  N.  T.  Supp.  1121),  affirming  a  Judgment 
(or  plaintiff  at  Special  Term,  defendant  Leav- 
ttt,  IndlTldnally  and  as  executrix,  and  defend- 
ant ttow,  appeal.    Affirmed. 

Merle  I.  St  John,  for  appellantB.  Jobn  M. 
Harrington,  for  respondent 

CHASER  J.  This  is  a  Jadgment  creditor's 
action.  Article  1,  tit  4,  c.  15,  of  the  Code  of 
CItU  Procedure,  relating  to  a  Judgment  cred- 
itor's action,  provides:  "When  an  execntlcm 
against  the  property  of  a  Judgment  debtor, 
issned  out  of  a  court  of  record,  •  •  •  has 
been  returned  wholly  or  partly  ansatlsfled, 
the  Judgment  creditor  may  maintain  an  ac- 
tion against  the  Jadgment  debtor,  and  any 
other  person,  to  compel  the  discovery  of  any- 
thing in  action,  or  other  property  belonging 
to  the  Judgment  debtor,  and  of  any  money, 
thing  In  action,  or  other  property  due  to  him, 
or  held  In  trust  for  him;  to  prevent  the 
transfer  thereof,  or  the  payment  or  delivery 
thereof,  to  him,  or  to  any  other  person ;  and 
to  procure  satisfaction  of  the  plaintiff's  de- 


mand. •  •  •»•  Section  1871-  "This  arti- 
cle does  not  apply  to  a  ease,  •  •  •  nor 
does  It  authorize  the  discovery  or  seizure  of; 
or  other  interference  with,  •  •  •  any 
money,  thing  in  action,  or  other  property, 
held  In  trust  for  a  Jadgment  debtor,  where 
the  trust  has  been  created  by,  or  the  fund  so 
held  In  trust  has  proceeded  from,  a  person 
other  than  the  Judgment  debtor.  •  •  •" 
Section  1879. 

Among  the  facts  found  by  the  trial  court 
are:  That  George  Cabot  Ward  died  a  resi- 
dent of  the  state  of  Neiw  Tork  May  4,  1887, 
leaving  a  will  which  was  duly  admitted  to 
probate,  in  which,  among  othw  things,  be  pro- 
vided: "Out  of  my  own  Individual  estate^ 
real  or  personal,  exclusive  of  that  held  in 
trust  for  me  as  aforesaid,  I  give  and  bequeath 
to  the  said  George  De  Forest  Lord  and  Dan- 
iel Liord  as  trustees  the  sum  of  fifty  thousand 
dollars,  or  so  much  thereof  as  my  said  estata 
shall  aofflce  to  pay.  In  trust  to  invest  and  rein- 
vest the  same  as  hereinafter  authorized  and 
to  collect  and  apply  the  net  rents.  Issues  and 
income  thereof  to  the  use  of  my  wife  (If  she 
shall  survive  me)  for  and  daring  her  natural 
life  and  upon  and  after  her  death  I  give  and 
bequeath  tlie  capital  of  said  fund  unto  such 
of  my  children  as  shall  survive  me  and  to 
the  issue  of  any  who  shall  die  before  me^ 
leaving  issue  me  surviving."  That  said 
George  Cabot  Ward  left  him  surviving  a  widr 
ow,  who  Is  still  living,  and  two  children,  the 
defendant  Marian  Low  and  Samuel  G.  Ward, 
Jr.  The  trustees  named  In  the  will  duly  qual- 
ified and  entered  upon  the  discharge  of  their 
duties  as  such  trustees,  but  both  have  since 
died,  and  the  defendants  Lord  and  Van  Duzer 
were  duly  substituted  as  trustees  under  said 
wilL  Hie  trustees  named  In  said  will  had 
set  apart  to  them  certain  securities  of  the  val- 
ue of  $50,000,  and  there  is  now  in  the  hands 
of  said  Van  Duzer,  the  surviving  substituted 
trustee,  the  principal  fund  of  $50,000,  together 
with  certain  accretions,  amounting  In  the  ag- 
gregate at  the  time  of  the  Judgment  herein  to 
$83,350.03.  On  the  27th  day  of  October,  1804, 
the  plaintiff  duly  recovered  In  this  state  a 
Judgment  against  said  Samuel  G.  Ward,  Jr., 
for  $4,355.06,  which  Judgment  was  duly  en- 
tered and  docketed  In  the  office  of  the  clerk 
of  the  city  and  county  of  New  York  on  that 
day.  On  the  same  day  execution  was  issued 
thereon  as  provided  by  section  1872  of  the 
Code  of  Civil  Procedure,  which  was  on  the 
3d  day  of  December,  1894,  returned  wholly 
unsatisfied.  On  the  16th  day  of  November, 
1900,  said  Samuel  G.  Ward,  Jr.,  died  a  resi- 
dent of  the  state  of  New  Jersey,  leaving  a 
will  which  was  duly  admitted  to  probate  in 
the  orphans'  court  of  EJssex  county  in  said 
state,  and  in  and  by  said  will  he  gave  to  hla 
wife,  Frances  L.  B.  Ward,  now  Frances  L.  B. 
Leavitt,  all  of  his  proiperty,  real  and  personal, 
and  she  was  named  therein  as  an  executrix 
and  has  since  duly  qualified  as  the  sole  ex- 
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ecntrlx  under  said  win.  All  of  the  defefid- 
ants  are  residents  of  the  state  of  New  Tork, 
and  said  principal  fund  is  held  by  said  sub- 
stituted trustee  In  this  state.  The  plain- 
tiff is  the  only  Judgment  creditor  of  the  said 
Samuel  Q.  Ward,  Jr.,  and  the  only  creditor  re- 
siding in  this  state.  The  defendant  Leavltt 
moved  from  New  Jersey  to  the  state  of  New- 
York  soon  after  the  death  of  her  late  hus- 
band. Before  the  commencement  of  this  ac- 
tion the  plaintiff  demanded  of  her  that  she 
make  application  for  and  have  issued  by  a 
Surrogate's  C!ourt  of  this  state  ancillary  let- 
ters testamentary  on  the  will  of  her  late  hus- 
band, but  she  has  failed,  neglected,  and  re- 
fused to  have  such  ancillary  letters  issued. 
This  action  was  commenced  November  21, 
1904,  and  the  plaintiff  seeks  to  have  the  in- 
terest of  said  Ward  in  the  fund  so  held  In 
trust  for  the  benefit  of  the  mother  of  said 
Ward  sold  to  satisfy  his  said  Judgment  The 
appellant  insists  that  the  plaintiff  cannot 
maintain  this  action:  (1)  Because  of  the 
provisions  of  said  section  1879  of  the  Code 
of  Civil  Procedure,  and  (2)  because  the  ac- 
tion was  not  commenced  within  10  years  af- 
ter the  docketing  of  said  Judgment. 

The  gift  to  the  children  of  the  testator, 
Oeorge  Cabot  Ward,  who  survived  him, 
vested  Immediately  on  his  death,  subject  to 
the  same  being  held  in  trust  for  the  use  of 
his  wife  during  her  natural  life.  The  lan- 
guage of  the  will,  viz.,  "Upon  and  after  her 
(the  wife's)  death  I  give  and  bequeath  the 
capital  of  said  fund  unto  such  of  my  chil- 
dren as  may  survive  me,"  so  far  as  It  relates 
to  the  time  when  the  legacy  is  to  be  received 
in  possession  by  the  surviving  children,  is 
not  of  the  substance  of  the  gift,  and  does 
not  prevent  the  remainder  vesting  absolutely 
and  immediately.  Smith  v.  Eklwards,  88  N. 
y.  92;  Stringer  v.  Tonng,  191  N.  T.  157,  83 
N.  E.  690.  The  interest  of  Samuel  G.  Ward, 
J'r.,  In  the  fund  so  held  In  trust  for  his  moth- 
er, was  and  is  at  all  times  transferable  by 
assignment  or  otherwise.  Stringer  v.  Young, 
supra. 

It  is  provided  by  Personal  Property  Law,  I 
8  (chapter  417,  p.  508,  Laws  1897,  as  amend- 
ed by  chapter  87,  p.  239,  Laws  1903),  that 
"The  right  of  the  beneficiary  to  enforce  the 
performance  of  a  trust  to  receive  the  Income 
of  personal  property,  and  to  apply  it  to  the 
use  of  any  person,  cannot  be  transferred  by 
assignment  or  otherwise.  But  the  right  and 
interest  of  the  beneficiary  of  any  other  trust 
in  personal  property  may  be  transferred." 
The  widow  of  George  Cabot  Ward  is  the  ben- 
eficiary of  the  trust  to  receive  the  income 
thereof,  and  she  cannot  transfer  her  interest 
therein  by  assignment  or  otherwise ;  but  such 
prohibition  does  not  extend  to  the  persons 
vested  with  the  fund  subject  to  the  perform- 
ance of  the  trust  to  receive  the  income  and 
apply  It  to  the  use  of  the  widow.  The  re- 
mainder so  vested  In  the  children  of  George 
Cabot  Ward  is  like  an  expectant  reversion- 
ary  estate  or   remainder   In  real  property. 


which  Is  by  express  provision  of  statute  de- 
scendible, devisable,  and  alienable  in  the 
same  manner  as  an  estate  In  possession. 
Real  Property  Law  (Laws  1896,  p.  567,  a 
547)  {  49.  It  was  said.  In  substance,  by  the 
chancellor  In  Lawrence  v.  Bayard,  7  Paige, 
70,  that  nobody  ever  doubted  that  a  remain- 
der which  was  vested  in  Interest  could  be 
transferred  both  at  law  and  in  equity.  Ham 
V.  Van  Orden,  84  N.  Y.  257, 

Where  a  person  has  a  vested  Interest  in  a 
fund  held  in  trust  for  another,  and  he  can 
transfer  the  same  by  assignment  or  other- 
wise, it  can  be  reached  by  his  creditors.  The 
only  property  held  In  trust  for  a  debtor  which 
cannot  be  reached  by  a  creditor's  bill  against 
It  is  that  which  is  held  in  trust  to  receive  the 
rents,  profits,  and  income  thereof,  and  to  ap- 
ply such  rents  or  income  to  the  support  of 
the  cestui  que  trust;  that  is,  an  interest  In 
trust  property  which  the  cestui  que  trust  has 
no  power  to  alienate  by  any  sale  or  assign- 
ment executed  by  him.  Degraw  v.  Clascm,  11 
Paige,  136.  The  court  in  the  Degraw  Case 
say:  "Neither  law  nor  sound  policy  will  al- 
low an  absolute  or  unconditional  right  to 
property  to  be  vested  in  a  person,  which  he 
may  use  and  dispose  of  as  be  pleases,  by  an- 
ticipation or  otherwise,  but  in  relation  to 
which  property  he  may  set  his  creditors  at 
defiance."  Palmer  v.  Hallock,  94  App.  Dlv. 
483,  88  N.  Y.  Supp.  17 ;  Hallet  v.  Thompson, 
5  Paige,  683. 

Section  1879  of  the  Code  of  CItU  Proce- 
dure, from  which  we  have  quoted,  was  not 
Intended  to  prevent  an  action  under  said  ar- 
ticle to  reach  a  vested  remainder  Interest  in  a 
trust  fund,  but  to  prevent  the  Interest  of  a 
person  for  whose  benefit  the  property  is  held 
In  trust  to  be  so  taken.  Graff  v.  Bennett,  31 
N.  Y.  9,  88  Am.  Dec  236;  Tolles  v.  Wood, 
16  Abb.  N.  C.  1,  note  20.  Unless  the  Intention 
of  the  Legislature  Is  shown  by  clear  and  cer- 
tain language,  it  would  be  a  strange  condu- 
sion  If  we  should  decide  that  the  Legislature 
intended  to  withhold  from  a  Judgment  cred- 
itor property  vested  in  such  debtor  simply  be- 
cause the  legal  title  to  the  fund  In  trust  is  In 
a  trustee  for  the  benefit  of  some  other  person 
for  life,  and  the  time  when  the  debtor  can 
obtain  the  remainder  in  possession  Is  post- 
poned. The  appellant  urges  that  the  legal 
title  to  the  principal  fund  vests  In  the  trus- 
tee, and  that  the  persons  entitled  to  the  fund 
subject  to  the  trust  cannot  obtain  the  same 
except  by  an  action  for  an  accounting  after 
the  death  of  the  person  for  whose  benefit  It 
is  held.  The  legal  title  to  the  trust  fund  Is 
of  little  Importance  in  determining  this  con- 
troversy. There  is  a  distinction  between  the 
legal  title  to  the  securities  in  which  the  trust 
fund  is  invested  and  the  legal  title  to  a  vest- 
ed Interest  in  the  remainder.-  The  trustee 
may  have  the  legal  title  to  the  securities  In 
which  the  trust  fund  is  Invested,  while  at 
the  same  time  the  defendant  Leavltt  individ- 
ually and  as  executrix  has  the  legal  and  eq* 
ultable  title  to  one-half  of  the  vested  remain- 
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der.  The  Code  of  GivO  Procedure  does  not 
prohibit  the  maintenance  of  a  credltor'B  ac- 
tion to  reach  a  vested  remainder  In  a  fond 
held  In  tmst  to  receive  the  income  and  apply 
it  to  the  use  of  a  person  other  than  the  debtor. 

The  time  for  the  commencement  of  a  judg- 
m«it  creditor's  action  not  being  specially  pre- 
scribed in  titles  1  and  2  of  chapter  4  of  the 
Code  of  Civil  Procedure,  It  Is  Included  In  the 
general  limitation  contained  in  section  388  of 
the  Code,  as  follows:  "An  action,  the  limita- 
tion of  which  Is  not  specially  prescribed  in 
this  or  the  last  title,  must  be  commenced 
within  ten  years  after  the  cause  of  action  ac- 
crues." The  cause  of  action  accrues,  by  the 
express  terms  of  said  section  1871,  when  "an 
execution  against  the  property  of  a  Judgment 
debtor,  issued  out  of  a  court  of  record,  •  •  • 
has  been  returned  wholly  or  partly  unsatis- 
fied." See,  also,  section  415.  At  the  time 
the  action  was  commenced  it  was  not  barred 
by  the  statute  of  limitations.  Crapo  v.  City 
of  Syracuse,  183  N.  T.  395,  76  N.  E.  465.  The 
respondent  also  contends  that  the  running  oS 
the  time  in  which  he  could  have  brought  the 
action  was  suspended  for  at  least  some  period 
by  reason  of  the  absence  of  Samuel  G.  Ward, 
Jr.,  from  the  state  and  also  by  reason  of  his 
death. 

In  addition  to  the  facts  already  stated 
herein.  It  was  found  by  the  trial  court  that 
the  defendant  Leavitt  claims  that  she  is  the 
absolute  owner  of  all  property  left  by  the 
judgment  debtor  Including  one-half  of  the  re- 
mainder In  said  $50,000  legacy  and  of  all  ac- 
cretions thereon,  and  that  after  qualifying  as 
execntrlz  In  the  state  of  New  Jersey  she  re- 
moved to  this  state  and  remained  continuous- 
ly without  the  Jurisdiction  of  the  courts  of 
that  state,  and  that  she  has  not  rendered  an 
account  as  executrix.  It  is  a  general  rule 
that  an  action  will  not  He  against  a  foreign 
executor,  bat  there  are  exceptions  to  the  rule. 
Slatter  v.  Carroll,  2  Sand.  Ch.  573;  Lyon  v. 
Park,  111  N.  T.  860,  18  N.  B.  863;  Montgom- 
ery T.  Boyd,  78  App.  Dlv.  64,  79  N.  Y.  Supp. 
879.  In  actions  in  equity,  where  It  Is  neces- 
sary to  prevent  a  failure  of  Justice,  Jurisdic- 
tion will  be  assumed  at  least  so  far  as  the 
relief  to  be  secured  relates  to  property  in  the 
Jurisdiction  of  the  court  In  this  case  all 
of  the  defoidants  are  out  of  the  Jurisdiction 
of  the  courts  of  New  Jersey. 

The  plalntllC  Is  the  only  Judgment  creditor 
of  the  deceased  debtor.  So  far  as  appears 
there  are  no  other  creditors;  but,  even  if 
there  are  creditors,  plaintiff's  Judgment  is  en- 
titled under  our  statute  (Code  Civ.  Proc.  ( 
2719)  to  a  preference  in  payment  over  general 
creditors.  The  original  trustees  appointed  by 
the  will  of  George  Cabot  Ward  are  dead,  and 
the  fund  held  in  trust  Is  In  the  control  of 
our  Supreme  Court.  The  defendant  Leavitt 
Individually  Is  the  sole  equitable  owner  of  the 
interest  therein  which  was  vested  in  her  late 
husband. 


The  plaintUf  exhausted  his  legal  remedy, 
and  his  Judgment  remained  wholly  unpaid 
and  unsecured.  He  brought  this  action  near- 
ly 10  years  after  the  execution  on  his  Judg- 
ment had  been  returned  wholly  unsatisfied. 
Even  now  the  appellants  insist  that  the  plain- 
tiff has  lost  his  right  to  obtain  satisfaction  of 
his  Judgment  from  said  vested  remainder  by 
reason  of  his  delay  -In  bringing  the  action. 
The  court  has  Jurisdiction  of  the  subject- 
matter  and  of  the  person  of  all  the  defend- 
ants. The  Interest  of  the  defendant  Leavitt 
as  executrix  Is  apparently  nominal.  The  cir- 
cumstances are  exceptional  and  Justified  the 
court  at  Special  Term  In  assuming  Jurisdic- 
tion of  the  action  for  the  benefit  of  the  plain- 
tiff, a  domestic  creditor,  and  in  directing  the 
satisfaction  of  the  sum  due  the  plaintiff  out 
of  the  property  of  the  deceased  Judgment 
debtor  in  this  state.  The  courts  of  this  state 
are  not  wholly  without  power  to  protect  a 
resident  creditor  under  such  circumstances. 

It  also  appears  by  the  findings  of  the  trial 
court  that  an  agreement  was  entered  into  by 
and  between  the  trustees,  the  defendant  Low, 
and  the  Judgment  debtor  in  his  lifetime,  by 
which  particular  investments  were  set  apart 
for  the  trust  fund,  and  by  reason  of  such  in- 
vestments and  the  subsequent  reinvesting 
thereof  the  amount  held  in  trust  as  the  prin- 
cipal fund  has  largely  Increased.  No  person- 
al claim  is  made  In  this  action  against  the 
defendant  Low,  and  her  presence  as  a  defend- 
ant will  settle  possible  questions  relating  to 
the  rights  of  the  Individual  owners  of  the  un- 
divided vested  remainder  and  aid  the  sale  of 
the  interest  of  the  deceased  Judgment  debtor. 

Section  1873  of  the  Code  provides  "The 
final  Judgment  In  the  action  must  direct  and 
provide  for  the  satisfaction  of  the  sum  due 
to  the  plaintiff,  out  of  any  money,  thing  In 
action,  or  other  i>er8onal  property,  belonging 
to,  or  due  to  the  Judgment  debtor,  or  held  In 
trust  for  him,  which  is  discovered  in  the  ac- 
tion; whether  the  same  might  or  might  not 
have  been  originally  taken  by  virtue. of  an 
execution."  The  form  and  detail  of  the  Judg- 
ment directing  and  providing  for  the  satis- 
faction of  the  plaintiff's  Judgment  was  In  the 
discretion  of  the  court  at  Special  Term. 

The  Judgment  should  be  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  BDWABD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  and 
HISCOCK,  JJ.,  concur. 

Judgment  afllrmed. 


(194  N.  T.  79) 

TOUSBY  v.  HASTINGS. 
(Court  of  Appeals  of  New  York.    Jan.  5,  1909.) 
1.  Tbial  (5  142*)  —  Question  or  Pact  — Uw- 

CONTBOVEBTED     EVIDENCE. 

There  may  be  a  question  of  fact,  when  all 
the  witnesses  are  worthy  of  belief,  and  no  wit- 
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nesa  eontradicta  another,  alnee  diTeme  infer- 
ences may  be  drawn  from  the  narrative  of  a 
trathfol  witness;  and,  when  the  narrative  is 
of  oral  admissions  made  some  time  before,  and, 
though  the  precise  words  are  important,  there 
is  no  circumstance  to  impress  them  particularly 
on  the  memory,  it  is  seldom  that  a  question  of 
fact  is  not  presented  as  to  whether  the  essential 
fact  is  fully  proved. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
rH*.  I  337 ;  Dec.  Dig.  }  142.»] 
2.  Evidence  (§  285*)— Admissions— Wbiohi. 
Aside  from  the  danger  of  fabrication,  ver- 
bal admissions  are  unreliable,  since  they  are 
frequently  misunderstood,  imperfectly  remem- 
liered,  or  inadvertently  made. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Sf  1029-1060;   Dec.  Dig.  i  2e5.»] 

S.  SPEOiFia  Pbbfobicance  ({  121*)  —  Cozr- 
tba.cts  fob  testauentikbt  disposition  — 
Cebtaintt— Evidence. 

An  oral  agreement  to  make,  In  effect,  a  tes- 
tamentary disposition  will  not  be  specifically  en- 
forced, nnless  established  by  clear,  credible,  and 
satisfactory  evidence. 

[Ed.  Note.— For  other  cases,  see  Specific  Pei^ 
formance^  Cent.  Dig.  {f  387-395;  Dec  Dig.  { 
121.*] 

i.  SFSOIFIO  PXBTOBlfANOB  ({  123*)— PBOCEED- 

inos— EviDEitci>— QtTEsnoN  op  fact. 

In  a  suit  for  specific  performance  of  an  al- 
leged oral  agreement  to  make,  in  efect,  a  testa- 
mentary disposition  of  property,  evidence  held 
to  prove,  withont  dispute,  facta  which  require 
the  exerdse  of  reason  and  Judgment  to  deter- 
mine whether  the  agreement  was  made  as  al- 
leged, and  hence  to  raise  a  question  of  fact  in 
the  case. 

[Bd.  Note.— For  other  cases,  see  Specific  Per^ 
formauce.  Cent.  E«g.  |  898;   Deo.  Dig.  »  123.»J 

5.  APPEAi  AND  Ebbob  (J  10©4*)— Review  — 
Decisions  of  Intkbvediaie  ConBTa— Ques- 
tions OF  Fact. 

Questions  of  fact  must  be  settled  in   the 

Supreme  Court;    the  Court  of  Appeals  having 

no  power  to  pass  thereon. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  §  4322;    Dec.  Dig.  I  IDW,*] 

&  Appbai,  and  Ebbob  ({  J143*)— Disposmoir 
OF  Cause— Affibmance  —  Judomenx  Abso- 
lute ON   STIPtrr-ATIONS. 

Where  plaintiff  obtained  a  judgment  which 
was  reversed  on  the  law  and  facts  by  the  Ap- 
pellate Division,  and  a  new  trial  granted,  and 
plaintlfF  appealed  to  the  Court  of  Appeals,  stip- 
ulating that,  in  case  of  affirmance,  judgment 
absolute  should  ^o  against  him,  the  Court  of 
Appeals,  on  finding  against  him,  will  not  dis- 
miss the  appeal.  Irat  will  render  judgment  ab- 
solute on  the  stipulation. 

[Ed.  Note. — For  other  ca«es,  see  Appeal  and 
Error,  Cent  Dig.  {  4449;  Dea  Dig.  1 1143.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Sinclair  Tousey  against  G«orge 
Gordon  Hastings,  as  executor  of  Rosalie 
Tousey  Hastings.  From  an  order  of  the  Ap- 
pellate Division  (127  App.  Dlv.  94,  111  N. 
X.  Supp.  344),  reversing  on  the  law  and 
facts  a  judgment  for  plaintiff,  plaintiff  ap- 
peals.   Affirmed  and  rendered. 

James  M.  Hunt,  for  appellant  Morgan  J. 
O'Brien  and  Tb«n>n  Davis,  for  respondent 

VANN,  3.  This  case  adds  another  to  the 
long  list  In  which  appeals  to  the  Court  of 


Appeals  were  ineffectual  because  the  Ap- 
pellate Division  reversed  the  judgment  ot 
the  Trial  Term  both  on  the  facts  and  the 
lew.  We  have  frequently  heiA,  but  it  does 
not  seem  to  be  well  understood,  that  there 
may  be  a  question  of  fact  -when  all  the  wit- 
nesses are  worthy  of  belief  and  no  witness 
contradicts  another.  Diverse  inferences  may 
be  drawn  from  the  narrative  of  a  truth- 
ful witness;  and  when  the  narratloa  is  of 
oral  admissions,  made  some  time  l>efore, 
and,  although  the  precise  words  are  Impor- 
tant, there  is  no  circumstance  to  Impress 
them  particularly  on  the  memory.  It  Is  sel- 
dom that  a  question  of  fact  Is  not  presoited 
as  to  whether  the  essential  fact  is  folly  ptOT> 
ed.  Aside  from  the  danger  of  fabrication, 
verbal  admissions  are  r^arded  as  unrelia- 
ble evidence,  because  experience  sbows  that 
they  are  frequently  misunderstood.  Imper- 
fectly remembered,  and  inadvertently  made. 
The  alleged  contract  In  this  action  was  ot 
a  class,  posthumous  in  effect,  and  regarded 
with  anxiety  by  the  courts,  that  can  be 
established  only  by  clear,  credible,  and  satis- 
factory evidence.  Hamlin  v.  Stevens,  177  N. 
Y.  89,  69  N.  E.  118.  As  found  by  the  trial 
court,  it  was  a  verbal  contract  made  by  the 
defendant's  testatrix  to  "malce  sucb  provision 
that  upon  her  death"  i;m)perty,  said  to  be 
worth  nearly  $500,000,  "owned  by  her  should 
belong  to,  and  become  the  property  of,  the 
plaintiff."  There  was  no  writing  of  any  kind 
to  support  the  contract  No  witness  was 
called  who  was  presmt  wb«t  it  Is  alleged 
to  have  been  made,  and  the  only  evideBce  to 
establish  It  was  given  by  two  witnesses, 
doubtless  dlsintereeted,  who  testified  to  ad- 
missions made  by  the  decedent.  In  casual 
conversations  with  them,  more  tlian  two  yeans 
before.  She  made  two  wills  afterward, 
and  in  each  ignored  the  plaintiff's  (daim, 
yet  It  Is  conceded  that  she  was  a  woman 
of  high  charact».  At  her  funeral,  and  be- 
fore he  knew  the  contents  of  her  will,  the 
plaintiff  began  to  negotiate  with  her  execu- 
tor for  the  purchase  of  the  very  property 
that  he  now  daims  by  virtue  of  said  con- 
tract He  did  not  disclose  his  claim  to  the 
executor  tmtil  this  action  was  commenced. 
The  most  vital  evidence  of  the  most  impor- 
tant witness  for  the  plaintiff  was  given  by 
htm  under  circumstances  which  made  it  look 
like  an  afterthought  The  converaatiogs  in 
which  the  admissions  are  alleged  to  have 
been  made  were  desultory  In  cliaracter,  and 
consistent  with  an  agreement,  or  with  the 
declaration,  of  an  intent  to  do  somethinc 
without  promising  to  do  it  There  was 
nothing  to  particularly  Impress  them  ui»on 
the  memory  of  the  witnesses,  and  there  were 
inconsistencies  which,  although  not  grave, 
bore  on  the  accuracy  of  their  recollection. 
They  did  not  profess  to  give  the  words  used 
by  the  decedent ;  and,  as  was  well  said  by  the 
Appellate  Division,  "How  much  is  inference, 
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aii4  bov  much  reo«l|«ctlon,  neitbep'ire  nor 
the  yrltttesBes  can  tell."  Tbe  oppertnalty  for 
mlsundenrtandiiig  and  .misrecollectlAt  wbat 
the  deoedent  said  is  qaite  app^ceat  from 
the  evldeQce;  SDd>  as  -the  highest  federal 
conrt  once  declared,  "Qourts  of  lostice  lend 
a  very  unwilling  ear.  to  statements  of  what 
dead  men  had  saldv'.'  Lea  v.  jPollcfk).  Copper 
Co.,  21  How.  4d3,  504,  16  L.  Ed.  203..  These 
clrcumstancesi .  and  others  wbleli  are  set 
forth  mnch  more  fully  by  the  AppeUatftiDi'i 
vision,  make  It  obvioas,  as  we  think,  that 
there  was  a  question  of  fact  whether  the 
contract  was  made  as  alleged  or  not.  "When 
facts  proved  without  dispute  require  the  ex- 
ercise ot  reason  and  jadgment,  go  tbat  one 
reasonable  mind  maydnfer  tbat  a  controliu^ 
fact  exists,  and  another  that  It  does  not  ez-< 
1st,  tb»e  Is  a  question  of  fact"  Hlrsch  v. 
Jones,  191  N.  Y.  195.  198.  83  N.  B.  786; 
Matter  of  Totten,  179  N.  Y.  112,  116,  71  N. 
E.  748,  70  L.  R.  A.'  711. 

Upon  the  argument  before  us  the-  learned 
counsel  for  the  platotlfT  was  Informed  by 
the  chief  Judge  that.  If  there  wa^  a  question 
of  fact  In  the  case,  absolute  Judgment  would 
doobtleas  be  rendered  against  the  appellant 
upon  his  stipulation.  Stil)  he  preferred  to 
run  tiiat  risk  rather  than  encounter  the  dan- 
ger .of  an  adverse  finding  of  fact  against 
him  upon  a  new  trial.  No  doubt  the  situa- 
tion which  confronts  counsel  upon  a  revers- 
al of  tine  Special  Term  on  the  facts  is  em- 
barrassing, because  the  court  npoti'a  new 
trial  Is  too  apt  to  follow  the  view  of  the  Ap- 
pellate Division,  instead  of  deciding  thequesr 
tlons  ot  fact  wholly  on  its  own  Judgment, 
as  Js  its  duty,  still  an  appeal  to  this  court 
Is  hazardous.  If  not  fatal,  as  we  cannot  deal 
with  the  facts,  which  most  be  settled  In  the 
Supreme  Court  / 

While  we  could  dismiss  the  appeal  and 
allow  the  plaintiff  to  have  another  trial,  in 
view  of  the  circumstances  and  the  recent  an- 
nouncement of  our  intention  to  restrain  such 
appeals  "by  the  most  repressive  form  of 
Judgment  within  our  power,"  we  feel  com- 
pelled to  affirm  the  order  appealed  from,  and 
to  render  Judgment  absolute  against  the 
appellant,  with  costs  In  all  courts.  Van 
Slyck  T.  Woodruff,  l62  N.  Y.  547,  84  N.  B. 
724. 

CUIiLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT.  VANN,  WERNER,  HIS- 
COCK,  and  OHASB,  JJ.,  concur. 

Order  affirmed,  etc. 

(194  N.  T.  in 

OASTBL  T.  CITY  OF  NEW  YORK. 
(Conrt  ot  Appeals  of  New  York.    Jan.  5,  1909.) 

1.  MtJWIClPAl.  CORPOBATIONS  (|  768*)  —  DE- 
FECTS IK  SinKWAiKs-rGoNDrriON  of  Side- 
walk—lNE<iDALiTiE8  IN  Surface. 

A  person  cannot  recover  for  injuries  due  to 

tripping  on  an  inequality  in  the  sidewalk,  caus- 


ed by  a  difEerence  in  level  of  two.'porttons  of  tile 
sidewalk,  where  the  difference  at  the  curb  is 
but  %  of  an  incb,  and  this  difference  is  grad- 
ually increased  to  about  1%  Inches  on  the  in- 
ner side  of  the  walk,  which  was  19  feet  wide', 
where  the  nerson  injured  was  familiar  with  the 
locality  and  it  was  reasonably  lighted,  although 
there  was  evidence  tending  to  show  that  others 
lutd  tripped  and  fallen  at  the  same  place. 

(Ed.  Note.— For-  other  cases,  ste  Municipal 
Corporations,  Cent  Dig.  §i  1624,  1C25;  Dec; 
Dig.  S  708.,*J 

2.  Evidence  (§  5*)  —  Judicial  Notice  —  De- 
fects IN  Sidewalks. 

The  court  will   take  judicial  notice  that 
sidewalks,  crosswalks,  curbs,  or  pavements  con- 
tain  many  slight  irngularities. 
.  (Ed.   Note.— For   other   cases,   see    Evidence, 
Cent  Dig.  {  4 ;  Dec  Dig.  t  6.*] 

Appeal  from  Supreme  Court,  Appellate  Dt- 
vl^on.  Second  Department 

Action  by  Charles  Qastel  against  the  city  of 
New  Yoi4c.  A  motion  for  nonsuit  was  grant- 
ed, and  plaintlfTs  exct^tltms  were  sustained, 
and  a  new  trial  granted  (126  App.  Div.  936^ 
110  N.  Y.  £)upp.  1129),  and  defendant  Appeals. 
Reversed,  and  Judgment  entered  on  the  or- 
der of  the  Trial  Term  dismissing  plainttfTs 
complaint 

This  action  was  brought  to  recover  dam- 
ages for  the  alleged  negligence  of  the  defend- 
ant in  maintaining  a  defective  sidewalk  on 
Prospect  Park  West  near  the  Intersection  of 
Sixteenth  street,  whereby  plaintiff  was  trip- 
ped and  injured  by  falling  on  the  wallc.  The 
evidence  tends  to  establish  that  plaintiff  did 
trip  and  fall  at  the  point  in  question.  It 
also  establishes  that  for  a  considerable  time 
prior  to  the  date  of  the  accident  there  had 
been  a  difference  In  level  of  the  adjacent  por- 
tions of  the  sidewalk  maintained  by  the.do: 
fendant  at  the  point  in  question.  This  differ- 
ence In  level  was  about  %  of  an  ipch  at  the 
curb,  and  gradually  increased  to  about  1% 
inches  on  the  inner  side  of  the  walk,  which 
was  19  feet  wide.  The  difference  seems  to 
have  been  occasioned  by  the  construction  o^ 
a  new  walk  which  met  the  old  walk  at  this 
point  and  on  a  slightly  different  grade.  The 
plaintiff  was  quite  familiar  with  the  locality, 
and  it  was  reasonably  lighted  at  the  time  of 
the  accident  He  seems  to  have  been  walking 
inside  of  the  center  line  of  the  walk,  but  not 
at  the  inner  edge  where  the  difference  in  level 
was  the  greatest  There  was  evidence  that 
others  had  tripped  and  fallen  at  the  same 
point  and  by  reason  of  this  difference  in  the 
level  of  the  two  sidewalks. 

Francis  K.  Pfflidleton.  Corp.  Conisel  (James 
D.  Bell,  of  counsel),  for  appellant  Robert 
Stewart,  for  respondeat 

HISCOCK,  J.  (after  stating  the  facts  as 
above).  The  determination  of  this  action 
would  be  controlled  beyond  debate  by  our 
decision  in  Butler  v.  Village  of  Oxford,  188 
N.  Y.  444,  79  N.  B.  712,  except  for  one  fea- 
ture which  is  claimed  to  distinguish  It  from 
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that  case:  In  flie  VQIage  of  Oxford  Case 
there  was  no  evidence  of  prior  accidents  at 
the  point  where  the  plaintiff  stambled  and 
fell,  whereas  In  tills  case  there  is  evidence 
that  other  people  had  t>een  tripped  by  the  al- 
leged obstruction.  It  is  trae  tliat  some  of 
this  testimony  is  so  extravagant  as  to  create 
a  strong  and  immediate  distrust  of  its  truth- 
fulness and  accuracy,  but,  of  course,  this 
question  of  veradty  would  be  for  the  jury, 
and,  U  the  evidence  is  sufficient  on  its  face 
to  differentiate  this  case  from  the  other  and 
take  it  to  the  jury,  the  decision  of  the  learned 
Appellate  Division  must  be  affirmed.  We  do 
not  think,  however,  that  It  Is  thus  sufficient 
When  an  alleged  defect  or  obstruction  is  of 
such  a  cliaracter  that  it  possibly  may  be  made 
the  basis  of  an  action  for  negligence  and  the 
question  is  debatable  which  way  the  decision 
shall  go,  evidence  of  prior  accidents  very  well 
may  be  received  and  utilized  for  the  purpose 
of  showing  that  tested  by  actual  experience 
It  has  proved  dangerous  and  naturally  cal- 
culated to  cause  accidents.  This  evidence  of 
prior  accidents  cannot,  however,  be  sufficient 
^)t  itself  to  sustain  a  charge  of  negligence  and 
to  lay  the  foundation  for  damages  because  of 
the  maintenance  of  some  particular  construc- 
tion of  pavements,  sidewalks,  or  buildings. 
There  must  be  evidence  of  such  a  fundamen- 
tal condition  of  the  thing  under  scrutiny  as 
wUl  at  least  permit  the  Inference  that  the 
party  complained  of  has  failed  to  discharge 
the  duties  reasonably  and  fairly  Imposed  on 
him  by  law.  If  the  full  description  of  the  al- 
leged defect  In  a  municipal  case  shows  that 
It  was  of  such  a  trivial  character  that  it  was 
not  naturally  dangerous,  and  must  almost  in- 
evitably occur  in  the  many  street  miles  of  a 
city  unless  a  grievously  burdensome  degree  of 
care  and  expense  is  to  be  exacted,  a  recovery 
will  not  be  allowed  even  though  witnesses  do 
testify  to  prior  accidents.  The  familiar  rule 
of  damnum  absque  injuria  will  be  applied, 
and  travelers'  mishaps  will  be  charged  to 
their  own  carelessness  or  to  unavoidable  mis- 
chance rather  tlian  to  the  treasury  of  the  dty. 
We  think  that  such  is  the  present  case.  We 
have  had  a  description  of  the  sidewalk  com- 
plained of.  The  difference  In  level  is  small, 
averaging  for  the  entire  width  of  the  walk 
about  one  inch.  There  was  no  ^>ace  under 
the  upper  edge  in  which  the  foot  might  catch, 
and  the  walk  was  not  broken  or  otherwise 
out  of  repair.  We  think  we  may  take  judi- 
cial notice  of  the  fact  wlilch  ordinary  observa- 
tion discloses  that  there  Is  scarcely  a  rod  in 
the  streets  of  any  dty  in  wtilch  there  may  not 
be  discovered  some  little  unevenness  or  Irreg- 
alarity  In  sidewalks,  crosswalks,  curbs,  or 
pavements.  As  the  result  of  various  causes, 
dUnatic  and  otherwise,  they  are  constantly 
occurring  and  recurring.  Ordinarily  they 
cause  no  difficulties,  and  It  would  require  a 
vast  ex];>endlture  of  money  to  remove  them 
all.    The  recent  tendency  of  the  law  as  evi- 


denced by  legislative  oiactment  has  been  In 
the  direction  of  making  leas  rather  tlian  more 
stringent  the  rules  of  munldpel  liability  In 
such  cases,  and,  directing  our  considerations 
to  the  precise  facts  here  presented,  we  think 
that  we  should  be  disregarding  those  prin- 
ciples of  liability  which  are  Justified  by  rea- 
son and  pnUic  p<diC3r  If  we  should  permit  a 
recovery. 

The  order  of  the  Appellate  Division  shonld 
be  reveraed,  plaintiff's  exceptions  overmled, 
and  judgment  entered  on  the  order  of  the 
Trial  Term  dismissing  plalntUTs  complaint, 
with  costs  to  appellant  in  all  the  courts. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  WILLARD  BARTLBTT,  and 
CHASE,  33^  concur. 

Order  reversed,  eta 

an  Ina.  38S) 

INDIANAPOLIS  ft  W.  BY.  CO.  v.  BRAN- 
SON et  aL    (No.  21,161.)  1 

(Supreme  Court  of  Indiana.    Jan.  5,  liMO.) 

1.  BuiNENT  Domain  ({  109*)  —  RxiUiOAOS — 
Damages. 

Under  Act  1905  (Acts  1905,  p.  62,  c.  4^,  t 
6,  authorizing  recovery  of  the  value  of  land  con 
demned  for  railroad  purpoaea,  and  for  the  dam- 
ages to  the  remainaer  of  the  tract,  damagei 
which  may  arise  in  the  future  from  the  happen- 
ing of  some  possible,  bnt  uncertain,  event  can- 
not be  considered,  e.  g.,  the  danger  to  wUch  the 
owner  and  his  family  may  be  exposed  in  cross- 
ing tracks,  since  it  cannot  be  assomed  that  the 
companv  will  negligently  injure  him  or  his  taxa- 
ily,  and  since,  if  the  road  is  improperly  oon- 
■traeted,  or  is  negligently  operated,  he  has  am- 
ple remedy  notwitlistanding  the  award. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  M  294,  295 ;  Dec.  Dig.  1 109.*] 

2.  EuiNEi^T  Domain  (|  122*)— Nxcxssixt  o» 
Fnix  Compensation. 

In  a  condemnation  proceeding,  damages — 
all  legitimate  damages  resulting  from  the  tak- 
ing—should be.  included  in  the  award,  since  the 
award  bars  recovery  by  the  owner  for  any  dam- 
age wiiich  shottld  and  could  have  beralegaliy 
included  tlwrein. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g  325:    Dec  Dig.  |  122.*] 

8.  ElMiNENT  Domain  Jl  103*)— Electbio  Raxl- 

BOADS— Damages— FENCES. 

Under  Acts  1903,  p.  426,  e.  227  fBnnuf 
Ann.  St  1908,  |  0707  et  acq.),  requiring  elec- 
tric railroad  companies  to  fence  their  rights  of 
way  within  one  year  after  their  lines  are  placed 
In  operation,  making  them  liable  for  damages 
caused  by  their  failure  to  fence  as  required,  and 
authorising  landowners  to  fence  at  the  com- 
pany's expense  where  it  fails  to  do  so,  in  a  pro* 
ceeding  to  condemn  an  electric  railway  right  of 
way  no  award  can  be  made  for  the  cost  of 
fendng  alone  the  right  of  way ;  it  being  pre- 
sumed that  the  company  will  obey  the  law. 

lEA,  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  U  274-277;   Dec.  Dig.  |  103.*] 

Appeal  from  Olrcnit  Court  Hendrl<Aai 
County ;  T.  J.  CJofer,  Spedal  Judge. 

Condemnation  proceeding  by  the  Indian- 
apolis &  Western  Railway  Company  against 
Rebecca  Branson  and  othero.    From  a  judg- 
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ment  for  defendant  Branson,  and  from  an 
order  denying  a  new  trial,  plaintiff  appeals. 
Reversed  and  new  trial  ordered. 

Otis  E.  Culley,  W.  H.  Latta,  and  L.  H.  Ob- 
errelcfa,  for  appellant.  Geo.  W.  Brill  and 
Geo.  C.  Harvey,  for  appellee. 

JORDAN,  J.  Appellant  Is  an  Incorporated 
electric  Interurban  railway  company,  seek- 
ing to  condemn  and  appropriate  a  right 
of  way  for  its  railroad  through  Hendricks 
county,  Ind.  In  fact  this  cause  arises  out  of 
the  same  condemnation  proceedings  involved 
in  the  appeal  of  the  Indianapolis  &  Western 
Railway  Company  v.  Charles  B.  Hill  et  al. 
(No.  21,160,  decided  at  this  term)  86  N.  E.  414. 
Appraisers  were  appointed  to  assess  the  dam- 
ages resulting  to  the  defendant  Rebecca 
Branson  (appellee  herein).  These  appraisers 
made  their  report  therein,  assessing  her  dam- 
ages for  the  appropriation  of  real  estate  at 
$5(X).  She  filed  exceptions  to  this  award,  and 
the  issue  in  respect  to  damages  as  raised  and 
tendered  by  her  exceptions  was  submitted  to 
a  jury  for  trial  at  the  January  term,  1907,  of 
the  Hendricks  circuit  court  After  hearing 
all  of  the  evidence  in  the  case  and  the  in- 
structions of  the  court,  the  jury  returned  a 
verdict  in  her  favor,  assessing  damages  for 
the  lands  appropriated  by  appellant  company 
for  its  right  of  way  in  the  sum  of  f925. 
Thereupon  appellant  unsuccessfully  moved 
for  a  new  trial,  assigning  in  its  motion  va- 
rious reasons  therefor.  The  court  rendered 
Judgment  In  favor  of  the  defendant  for  the 
amount  of  damages  assessed  by  the  jury. 
Appellant  appeals,  and  assigns  as  error  the 
overruling  of  its  motion  for  a  new  trial. 
Counsel  for  appellee  interpose  virtually  the 
same  objections  and  criticisms,  in  respect  to 
appellant's  brief  and  the  record  in  this  ap- 
peal, as  they  presented  and  urged  in  the  case 
of  Indianapolis  &  Western,  Railway  Company 
V.  Hill,  supra.  For  the  reasons  stated  or  giv- 
en in  the  decision  In  the  latter  case,  these 
objections  are  overruled.  The  court  on  its 
own  motion  gave  10  instructions  to  the  Jury. 
Appellant's  counsel  at  the  proper  time  ten- 
dered to  the  court,  with  a  reqnest  to  give  the 
same  to  the  Jnry,  five  instructions.  The  court 
refused  each  of  these  instructions,  to  which 
ruling  appellant  excepted. 

The  evidence  in  the  case  eritablishes,  among 
others,  the  following  facts:  On  the  south 
side  of  appellee's  farm,  which  embraces  77 
acres,  and  out  of  which  lands  appellant's 
right  of  way  is  appropriated,  there  is  a  pub- 
lic highway  running  east  and  west  Between 
this  highway  and  the  south  line  of  her  farm 
is  located  the  right  of  way  of  the  Vandalla 
Railroad  Company,  over  which  said  company 
has  for  many  years  propelled  by  steam  both 
passenger  and  freight  cars.  The  dwelling 
house  of  appellee,  wherein  she  and  her  hus- 
band and  the  members  of  her  family  reside. 
Is  about  200  feet  north  of  the  line  of  appel- 
la;it's  railroad.  The  strip  of  land  appropriat- 
ed is  60  feet  wide  and  runs  east  and  west  ad- 


jacent to  and  parallel  wlQi  the  Vandalla 
railroad.  Appellee  and  the  members  of  her 
family,  in  order  to  reach  the  highway  on  the 
south  side  of  her  farm,  are  compelled  to  cross 
appellant's  right  of  way  and  also  the  Van- 
dalla railroad.  There  is  a  private  crossing 
over  the  latter  road,  which  she  maintains  and 
uses  for  the  purpose  of  crossing  over  the  lat- 
ter road. 

Evidence,  over  the  objections  of  appellant, 
appears  to  have  been  given  at  the  trial  by  ap- 
pellee to  show  how  far  distant  from  the 
above-mentioned  crossing  trains  and  cars 
could  be  seen  approaching,  not  only  over  ap- 
pellant's road,  but  also  over  the  road  of  the 
Vandalla  Railroad  (Company,  and  how  close 
a  car  or  train  would  be  to  a  person  before  it 
could  be  seen  by  such  person.  It  was  also 
shown  that  appellee  and  the  members  of  her 
family  used  this  crossing  many  times  during 
each  day.  Manifestly  this  evidence  was  giv- 
en for  no  other  purpose  than  to  show  the 
danger  to  which  appellee  and  the  members  of 
her  family  would  be  exposed  by  an  approach- 
ing car  or  cars  while  crossing  over  the  track 
of  appellant's  road  in  going  to  and  from  the 
public  highway.  By  instruction  No.  2  ap- 
pellant requested  the  court  to  advise  the  Jury 
to  the  effect  that  in  assessing  damages.  If 
any,  to  the  residue  of  defendant's  land,  it 
would  not  be  warranted  in  anticipating  and 
taking  into  consideration  any  danger  attend- 
ant upon  ingress  or  egress  to  and  from  said 
land  arising  out  of  any  negligence  on  the  part 
of  either  appellant  company  or  the  defendant 
or  any  members  of  defendant's  family.  The 
court  refused  so  to  Instruct  No  Instructions 
given  by  the  court  referred  to  or  advised  the 
jury  upon  this  proposition.  In  view  of  tihe 
evidence  given  on  behalf  of  appellee  we  are 
of  the  opinion  that  the  court  erred  In  its  re- 
fusal to  so  advise  the  jury.  It  is  provided  by 
clause  3,  S  6,  Act  1905  (Acts  1905,  p.  62,  c.  48), 
which  deals  with  the  assessment  of  damages: 
"Third.  The  damages  to  the  residue  of  the 
land 'of  such  owner  or  owners  to  be  caused 
by  taking  out  the  part  sought  to  be  appro- 
priated." The  provision  of  section  6  of  the 
statute  is  that  it  is  not  only  the  value  of  the 
land  sought  to  be  appropriated  which  is  to 
be  determined,  but  also  the  damages  to  the 
remainder  of  the  particular  tract  of  land 
caused  by  the  part  thereof  appropriated,  or  in 
other  words,  the  material  Inquiry  is  in  re- 
gard to  the  actual  depreciation  of  the  market 
value  of  the  land  not  taken  caused  by  the 
carving  out  thereof  of  the  portion  actually  ap- 
propriated. In  determining  the  question  of 
the  depreciation  of  the  market  value  of  the 
residue  of  the  land,  the  Jury  must  be  confined 
to  the  consideration  of  proper  evidence.  It 
win  not  be  permitted  to  anticipate  damages 
of  any  character  which  will  not  certainly,  but 
only  possibly,  result  in  the  future  from  the 
appropriation  of  the  railroad.  It  Is  well  af- 
firmed by  the  authorities  that  damages  which 
may  in  the  future  arise  from  the  happening 
of  some  possible,  but  uncertain,  «vent  cannot 
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be  considered.  These  are  too  remote,  specn- 
latlve.  and  uncertain,  and  may  be  said  to 
rest  upon  mere  conjecture.  Stid>  uncertain 
or  speculative  matters  are  not  proper  to  go 
to  the  Jury  as  evidence  relative  to  the  de- 
predation of  the  market  value  of  the  remain- 
ing lands.  Neither  do  they  afford  a  proper 
basis  for  a  witness  to  take  Into  consideration 
In  forming  his  opinion  upon  such  deprecia- 
tion. To  this  class  of  speculative,  uncertain, 
and  remote  damages  may  be  assigned  the  per^ 
11  or  danger  to  which  the  owner  of  the  re- 
maining land  and  the  members  of  his  family 
may  be  subjected  or  exposed  in  crossing  the 
trade,  or  tnuAn,  of  the  railroad  located  upon 
the  right  of  way  condemned.  Such  peril  or 
danger  is  said  to  rest  upon,  or  be  due  to,  the 
negligence  of  the  company  in  the  future  op- 
eration of  Its  cars  or  trains  over  the  right  of 
way  In  controversy.  It  cannot  be  assumed 
that  the  railroad  company  will,  in  the  future 
operation  of  its  rdad  and  the  cars  thereover, 
be  guilty-  of  snch  negligence  as  wUl  i^ult  In 
personal  injury  to  the  owner  of  the  land  or 
to  any  member  of  his  family.  The  principles 
or  rules  which  sustain  the  above  propositions 
are  well  settled.  Chicago,  etc.,  R.  Co.  v. 
Hunter,  128  Ind.  218,  27  N.  B.  4T7;  Indian- 
apolis, etc.,  Tr.  Co.  V.  Larrabee,  188  Ind.  237, 
80  N.  B.  418,  10  li.  R.  A.  (N.  S.)  1008,  and 
authorities  there  cited ;  Indianapolis,  etc.,  R; 
Co.  V.  Hill  (No.  21,160.  at  this  term),  86  N. 
B.  414;  ConnesB  v.  Indiana,  etc.,  R.  Co.,  193 
111.  464,  62  N.  E.  221 ;  Chicago  Blec.,  etc.,  Co. 
V.  Mawman,  206  III.  182,  69  N.  B.  66;  Il- 
linois, etc.,  R.  Co.  V.  Freeman,  210  III.  270, 
71  N.  E.  444;  Chicago,  etc.,  R.  Co.  v.  Nolln, 
221  IlL  367,  77  N.  B.  486;  Nellson  et  ux.  v. 
Chicago,  etc.,  R.  Co.,  68  Wis.  516,  17  N.  W. 
8110,  and  authorities  there  cited;  Lyon  v.  O. 
B.  &  M.  R.  Co.,  42  WiSw  S38;  Montana  R.  Co. 
V.  Fresser,  29  Mont  210,  74  Fac.  407 ;  2  Elli- 
ott on  Railroads  (2d  Ed.)  g{'  991,  99ia,  OOlb ; 
2  Lewis  on  Eminent  Domain,  {  482.  In  Neil- 
Boin  et  uz.  T.  Chicago,  etc.,  R.  Co.,  supra,  the 
court,  upon  this  question,  said:  "Witnesses 
may  testify  to  depreciation,  and  be  permit- 
ted to  state  the  grounds  of  their  opinion,  as 
in  Snyder's  Case,  but  evidence  of  remote  and 
conjectural  cause  of  depreciation  should  not 
be  submitted  to  the  jury  as  a  basis  for  their 
assessment  of  damages."  The  general  pre- 
sumption is  that  the  railroad  will  be  con- 
structed and  operated  in  a  proper  manner, 
and  upon  this  presumption  the  actual  etCects 
upon  the  remaining  lands  should  control  the 
assessment  of  damages.  In  case  the  road  Is 
Improperly  constructed  by  the  railroad  com- 
pany, or  Is  in  the  future  negligently  operated, 
to  the  Injury  of  the  landowner,  then  under 
such  circumstances  the  law  affords  him  an 
ample  remedy  for  the  recovery  of  damages 
resulting  from  such  'Injury,  notwithstanding 
the  award  made  in  the  original  condemnation 
proceedings.  It  Is  true,  as  the  authorities  af- 
firm, that  damages  are  assessed  "once  for 
all,"  and  all  legitimate  damages  resulting 
fnni  the  appropriation  of  the  land  should  be 


included  in  the  original  award  or  assess- 
ment; for  such  assessment  ir  conclusively 
presumed  to  embrace  damages  for  every  in- 
jury which  could  have  been  legally  included 
in  the  appraisal  made  by  the  appraisers  or 
the  assessment  made  by  the  jury,  and  It  will 
operate  to  bar  a  recovery  of  the  landowner 
for  "any  damages  which  should,  and  could, 
have  been  legally  Included  therein.  Chicago, 
etc.,  R.  Co.  V.  Hunter,  supra ;  Iiyon  v.  O.  B. 
&  M.  Co.  supra ;  2  Elliott  on  Railroads  (2cl 
Ed.)  I  104;  White  T.  Chicago,  etc.,  B.  Co., 
122  Ind.  317.  23  N.  B.  382,  7  L.  R.  A.  257,  andl 
authorities  there  cited;  4  Sutherland  on 
Damages,  g  3072.  It  follows  that  the  court 
erred  In  not  charging  the  Jury  as  requested 
by  appellant  in  Instruction  Na  2. 

Appellant  by  Instruction  No.  3  asked  th» 
court  to  charge  the  Jury,  in  effect,  tliat  the 
law  of  tlUs  state  casts  upon  the  railroad 
company  the -duty  of -constructing  and  main- 
taining a  good  and  substantial  fence  along 
the  line  between  its  right  of  way  and  the  de- 
fendant's land;  that  the  jury  should  not 
take  into  consideration  In  assessing  the  de- 
fendant's damages  "the  coot  of  a  permanent 
fence  along  the  north  line  of  the  right  of 
way  of  plaintiff's  railway."  There  Is  evi- 
dence In  the  case  to  -which  this  Instruction 
was  applicable^  "Bj  the  statute  of  190S 
(Acts  1903,  p.  426,  c.  227 ;  see,  also,  sections 
5707,  5708,  et  seq.,  Bums'  Ann.  St  1908)  It 
is  provided  that  "any  corporation,  lessee, 
etc.,  owning,  controlling  or  operating,  etc., 
any  Intemrban  railroad,  traction  line,  or 
suburban  railway,  within  the  state  of  In* 
diana.  using  electricity  for  a  motive  power, 
etc.,  sliall  within  one  year  ftom  the  taking 
effect  of  this  act,  as  'to  those  already  con* 
structed  and  as  to  those  hereafter  construct- 
ed -within  one  year  from  the  date  of  the  com- 
pletion of  any  part  of  such  line  and  putting 
the  same  in  operation,  erect,  build,  oonstmct 
and  thereafter  maintain  fences  on  both,  sides 
throughout  the  entlte  length  at  such  road 
completed,  •  •  •  sufflclent  and  snitabl» 
to  turn  and  prevent  cattle,  hones,  mules, 
sheep,  hoga  or  othw  stock  from  getting  on 
such  road,  except  at  crossings,"  etc.  It  is 
further  provided  that  "when  such  fences  and 
cattle  guards  are  not  made  as  herein  pro- 
vided, or  when  such  fence  or  cattle  guards 
are  not  kept  In  repair,  snch  railroad  corpo- 
ration or  person  operating  the  same  shall 
be  liable  for  all  damages  which  may  be 
done  by  the  agents,  Miployfis,  servants  or 
cars  of  such  corporation,  or  persons  operat- 
ing the  same,  to  any  such  cattle,  horses, 
sheep,  liogs  or  other  stock  thereon."  By  se<s 
tlon  5708,  supra,  in  case  such  corporation 
neglects  or  refuses  to  construct  snch  fencev 
barriers  or  cattle  guards  as  provided,  etc, 
the  landowner  is  given  the  right  to  con- 
struct the  same  and  recover  of  the  corpora- 
tion or  i)eT«on  operating  the  road  a  reason- 
able compensation  therefor.  Sectlcm  6  of  the 
act  (Acts  1906,  pi  «9,  e.  227;  section  5712, 
Bums'  Ann.  St  1809  provides  that  "when 
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Bnch  railroad  is  fenced  on  one  or  both  sides 
at  the  point  where  such  way  Is  constructed, 
Bnch  abutting  landowner  shall  erect  and 
maintain  substantial  gates  in  the  line  of 
micb  fraice  or  fences  across  such  way  and 
keep  the  same  securely  fenced  and  closed 
when  not  In  use  by'  himself  or  his  employte." 
In  view  of  the  provisions  of  the  statute,  the 
cost  of  building  permanent  fences  along  the 
sides  of  appellant's  railroad  would  not  con- 
stitute an  element  of  damages  to  be  consid- 
ered by  the  Jury  In  making  the  assessment. 
In  fact  this  is  the  prevailing  rule  in  states 
wherein  the  railroad  company  is  by  statute 
required'  to  fence  Its  road  or  right  of  way.  It 
will  be  presumed  that  the  railroad  company, 
within  the  time  provided,  will  comply  with 
the  requirements  of  the  law.  Therefore, 
under  the  circumstances  in  this  case,  the 
jury  should  have  been  advised  by  the  court 
that  the  cost  of  building  fences  along  the 
sides  of  appellant's  railroad,  after  the  ex- 
piration of  the  time  allowed  by  the  statutft, 
should  not  be  taken  into  conisideratlon  by 
them,  or  included  In  the  award  or  assess- 
ment of  damages.  .2  Elliott  on  Railroads 
(2d  Bd.)  {  986 ;  Chicago,  etc.,  B.  Co.  v.  Bak- 
er, 102  Mo.  56S,  15  S.  W.  64;  St  Joseph,  etc., 
R.  Go.  V.  Shambaugh,  106  Mo.  857,  17  S.  W. 
681;  Winona,  etc.,  R.  Co.  v.  Waldron,  11 
Minn.  516  (Oil.  392)  83  Am.  Dec.  100;  Jones 
v.  Ohlcago,  etc..  R.  Co.,  68  111.  880;  4  Suth- 
erland (2d  na.):  S  1072;  2  Lewis  on  Eminent 
Domain,  |  498;  Mills  on  Eminent  Domain, 
{212. 

For  the  &eroe  ot  the  court  In  refusing  to 
charge,  as  requested  by  appellant  In  its  in- 
Btmctlons  numbered  2  and  8,  the  Judgment 
Is  reversed  and  a  new  trial  ordered. 

HADIiEY,  J.,  not  partldpatlng. 
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POTTER  MFG.  CO.  v.  A.  B.  MEYER  &  CX>. 
et  oL    (No.  21,885.) 

(Supreme  0>art  of  Indiana.    Jan.  T,  1909.) 

1.  Mkchanics'  Lieks  (I  1»)— RlOHT  io-^Na- 

TDBB. 

The  rij(bt  to  a  mechanic's  lien  for  labor  or 
materials,  etc..  furnished  for  stmctares,  is  pure- 
ly statutory. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Dec.  Dig.  {  1.*] 

2.  MxOHAincs'  LtKNS  (8  5*)— Statutost  Pbo- 

VISIORS— CONSTBUOTION. 

Where  claimant  of  a  mechanic's  lien  brines 
himself  within  Bums'  Ann.  St  10(^  {  8295, 
authorising  snefa  liens,  the  statute  will  be  lib- 
erally construed  in  his  favor. 

[ISd.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Ont  Dig.  I  6 ;  Dec.  Dig.  S  5.»] 

3.  Mechanics'  Lixns  (|  47*)— Right  to— Use 
or  MAcniKi»T. 

Bams'  Ann.  St  1£08,  |  8295,  giving  a 
mechanic's  lien  for  labor  performed  on  a  struc- 
ture, gives  a  lien  for  the  value  of  labor  per- 
formed in  <»>eratine  a  trench  machine.  Includ- 
ing the  work  done  by  the  machine,  but  a  mere 


leasing  of  a  machine  cannot  be  regarded  as  per- 
formance of  labor  within  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  60;  Dec  Dig.  §  47.*) 

4.  MEcnxnics'  Likns  (J  47»)— Right  to— Ma- 

TEBIAXiS 

Under  Bums'  Ann.  St  1908,  S  8296,  giving 
a  lien  for  material  furnished  for  a  structure, 
the  materialman  must  ordinarily  show  that  his 
materials  were  furnished  for  and  were  actually 
used  in  the  erection,  etc,  of  the  stmcture. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Idene,  Cent  Dig.  i  50 ;   Dec  IMg.  S  47.*] 

6.  Mkcharics'  Lixns  ({  47*)— Right  to— Use 

or  Machinebt. 

The  machinery  for  which  a  mechanic's  lien 
is  given  under  Bums'  Ann.  St  1906, 1  8295,  giv- 
ing a  lien  for  machinery  furnished  for  a  stme- 
ture,  must  be  so  attached  to  the  realty  as  to  be- 
come a  part  and  enhance  the  value  thereof,  and 
must  be  fairly  contemplated  by  the  contract  be- 
tween the  owner  and  the  contract  the  title  pass- 
ing to  the  oTvner,  and  hence  the  statute  gives  no 
lien  for  the  mere  use  of  a  trench  machine  or 
ot^ier  tools,  or  of  a  private  railroad  switch 
track,  in  performing  work. 

(EM.  Ncite.- For  odter  cases,  sm  Medianics' 
Lkus,  Cent  Dig.  |  60;  Dec  Dig.  {  47.*] 

Appeal  from  Sup«rlor  Court,  Marion  (boun- 
ty;  Vinson  Carter,  Judge. 

Action  by  the  Potter  Manufacturing  Com- 
pany as  cross-complainant  agaliist  A.  B. 
M^er  &  Co.  and  others.  There  was  Judg- 
ment for  defendants,  and  cross-complainant 
appealed  to  the  Appellate  Court  Transfer- 
red from  the  Appellate  Court  under  clause 
2,  S  1S94,  Bums'  Ann.  St  1008.    Affirmed. 

See,  also,  85  N.  E.  725, 1048. 

John  S.  Berryhlll,  for  appellant  McCarty 
&  Rassman  and  Charles  Martlndale,  for  ap> 
pellees. 

MONTGOMERY,  J.  This  action  was 
brought  to  foreclose  a  mechanic's  Hen  upon 
the  property  of  the  Indianapolis  Light  & 
Heat  Company,  a  corporation  which  had 
been  formed  by  consolidation  of  the  Marlon 
County  Hot  Water  Heating  C!ompany  and 
the  Indianapolis  Light  &  Power  C!ompany. 
Appellant  filed  a  cross-compIalnt  in  the  ac- 
tion, alleging  that  the  Marlon  C!ounty  Hot 
Water  Heating  (Company  had  contracted 
with  J.  J.  Smith  A  Co.  for  the  construction 
of  a  certain  sewer  and  drain,  and,  for  the 
purpose  of  executing  said  contract  J.  J. 
Smith  and  J.  J.  Smith  it  (3o.  purchased  and 
leased  of  appellant  Certain  material  and 
machinery,  and  hired  appellant  to  perform 
certain  labor,  to  be  used  In  the  construction 
of  said  sewer  and  drain,  as  shown  by  bills 
of  particulars  filed;  that  said  materials  and 
machinery  were  used,  and  said  labor  was 
performed  by  appellant  on  the  erection  and 
construction  of  said  sewer  and  drain.  It 
was  further  averred  that  J.  J.  Smith  &  Co. 
failed  financially  and  became  insolvent  that 
notice  of  an  Intention  to  hold  a  Hen  was 
duly 'filed,  and  that  appellant's  claim  was 
still  unpaid.  The  cross-compIalnt  was  an- 
swered by  a  general  denial.    A  trial  resulted 
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In  a  finding  and  Jndgment  agralnst  appellant 

Appellant's  motion  for  a  new  trial,  on  the 
ground  that  the  decision  of  tbe  court  was 
contrary  to  law,  was  overruled,  and  this  rul- 
ing is  assigned  as  error.  It  appears  from  the 
evidence  that  J.  J.  Smith  &  Co.  agreed  to 
construct  this  sewer  and  drain,  and  "to  fur- 
nish all  necessary  tools  and  materials  and 
employ  the  necessary  labor  to  properly  and 
promptly  execute  the  said  work."  A  part  of 
the  claim  for  which  appellant  seeks  to  en- 
force a  Hen  is  the  rental  price  of  one  "Potter 
trench  machine"  for  2  months  and  23  days 
at  the  agreed  rate  of  $150  per  month.  This 
machine  was  described  in  the  contract  as 
follows:  "Said  trench  machine  to  consist  of 
272  feet  of  steel  trestle,  one  engine  car,  one 
tail  block,  one  double  tub  carriage,  12  %  yard 
budcets,  700  feet  of  25-pound  Tee  rail,  fish 
plates  and  tx>Its,  1,200  feet  of  %  inch  best 
crucible  steel  wire  cable,  Id  wires  to  the 
strand,  sheaves,  axles,  shafts,  bolts,  wrenches, 
oil  cans,  and  all  necessary  parts  for  running 
machine."  Smith  &  Co.  were  carefully  to 
take  down  and  return  the  machine  to  appel- 
lant's yard  when  through  with  its  use.  Tbe 
residue  of  the  account  against  Smith  &  Co., 
amounting  to  $276.75,  for  which  a  lien  is  as- 
serted, was  for  a  telegram,  braces,  brace 
screws,  and  washers,  sheeting  puller,  brick 
buckets,  stringer  books,  sharpening  picks, 
blacksmith  work,  and  the  use  of  a  private 
switch  In  unloading  cars.  This  part  of  ap- 
pellant's claim,  aside  from  the  charge  for  a 
telegram  and  tbe  use  of  its  private  track, 
was  for  tbe  purchase  price  of  and  for  repairs 
to  tools  and  Implements  used  in  the  con- 
struction of  the  work,  and  upon  the  comple- 
tion thereof  carried  away  as  the  personal 
property  of  the  contractor. 

The  concrete  question  for  decision  may  be 
concisely  stated  in  the  language  of  appellee's 
counsel  as  follows: 

"(1)  Are  tools  sold  or  leased  to  a  contract- 
or or  repairs  on  tools  and  machinery  used  by 
a  contractor  In  the  erection  of  a  structure, 
and  which  are  at  the  conclusion  of  the  con- 
tract carried  away  by  the  contractor  as  his 
personal  property,  or  returned  to  the  bailor, 
and  in  no  way  incorporated  Into  tbe  struc- 
ture, the  subject  of  a  mechanic's  lien? 

"(2)  Is  a  charge  for  the  privilege  of  using 
a  railroad  switch  from  which  to  unload  ma- 
terials to  be  transported  to  a  structure,  the 
subject  of  a  mechanic's  Hen?" 

Section  1  of  the  statute  upon  which  the  al- 
leged lien  Is  founded  reads  as  follows:  "Ttiat 
contractors,  sut>contractors,  mechanics.  Jour- 
neymen, laborers  and  all  persons  perform- 
ing lalKtr  or  furnishing  material  or  machine- 
ry for  the  erection,  altering,  repairing,  or 
removing  any  house,  mill,  manufactory,  or 
other  building,  bridge,  reservoir,  system  of 
waterworks  or  other  structure,  or  for  con- 
structing, altering  or  repairing  or  removing  of 
any  sidewalk,  walk,  stile,  well,  drain,  sewer 
or  cistern,  may  have  a  lien  separately  or 


Jointly  upon  tbe  house,  mill,  manufactory  or 
other  building,  bridge,  reservoir,  system  of 
waterworks  or  other  stmcture,  sidewalk, 
walk,  stile,  well,  drain,  sewer  or  cistam 
which  may  have  been  erected,  altered,  re- 
paired, or  removed,  or  for  which  they  may 
have  furnished  material  or  machinery  of  any 
description,  and  on  the  interest  of  tbe  owner 
of  the  lot  or  parcel  of  land  on  which  it 
stands  or  with  which  it  is  connected  to  the 
extent  of  the  value  of  any  latwr  done,  ma- 
terial furnished  or  either;  and  all  claims  for 
wages  for  mechanics  and  laborers  employed 
in  or  about  any  shop,  mill,  wareroom,  store- 
room, manufactory  or  structure,  bridge,  res- 
ervoir, system  of  waterworks  or  other  struc- 
ture, sidewalk,  walk,  stlle,  well,  drain,  sewer 
or  cistern,  shall  be  a  first  lien  upon  all  ma- 
chinery, tools,  stock  of  materials,  work  fin- 
ished or  unfinished  located  in  or  about  such 
shop,  mill,  wareroom,  storeroom,  manu- 
factory or  other  building;  bridge,  reservoir, 
system  of  waterworks  or  other  structure, 
sidewalk,  walk,  stile,  well,  drain,  sewer,  or 
cistern  or  used  in  the  business  thereof;  and 
should  the  person,  firm,  or  corporation  be  in 
falling  circumstances  the  above  mentioned 
claim  shall  be  preferred  debts,  whether  claim 
or  notice  of  lien  has  been  filed  or  not."  Sec- 
tion 8295,  Bums'  Ann.  St  1008.  This  statute 
provides  that  a  mechanic's  lien  may  be  ac- 
quired by  persons  (1)  who  perform  labor;  or 
(2)  wbo  furnish  material  or  machinery  for 
the  erection,  altering,  repairing,  or  removal 
of  certain  enumerated  structures.  The  right 
to  such  lien  is  purely  statutory,  and  in  no 
respect  founded  on  tbe  common  law.  A 
claimant  to  such  a  lien  must  in  the  first  in- 
stance bring  himself  clearly  within  tbe  terms 
of  the  statute;  but,  when  his  right  has  been 
established,  the  law  will  be  liberally  Inter- 
preted toward  accomplishing  the  purposes  of 
its  enactment  A  lien  is  authorized  in  favw 
of  a  lalx>rer  to  the  extent  of  tbe  value  of  tbe 
work  done  by  him.  This  trench  machine 
owned  by  appellant  did  not  work  automatic- 
ally, but  was  operated  only  by  men  in  the 
employ  and.  under  direction  of  the  lessee  of 
the  machine,  J.  J.  Smith  &  Co.  There  could 
be  no  question  that  the  contractor,  J.  J. 
Smith  &  Co.,  might  have  acquired  a  lien  to 
the  extent  of  the  value  of  the  work  done  by 
them,  including  that  done  by  this  labor-sav- 
ing mactiine.  Appellant  however,  did  not 
perform,  or  in  any  manner  engage  to  per- 
form, any  labor  upon  the  structure  to  be 
erected.  Its  claim  is  not  for  the  value  of 
work  actually  done,  but  compensation  at  an 
agreed  price  for  a  specified  time  as  the  rental 
value  of  tbe  machine  without  regard  to 
whether  it  was  idle  or  in  use  upon  this  work. 
But  waiving  any  teclmlcal  questions  as  to 
the  theory  of  the  cross-complaint,  and  as- 
suming that  if  tbe  evidence  so  warranted, 
appellant  might  recover  thereon,  to  the  ex- 
tent of  the  value  of  work  done  by  it  we  are 
clearly  of  opinion  tiiat  appellant  Is  not  shown 
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to  have  performed  any  -work,  and  as  the  mere 
lessor  of  this  machine,  cannot  be  regarded 
as  one  performing  labor  within  the  meaning 
of  tbe  statute  nnder  consideration. 

In  tbe  case  of  Lohman  t.  Peterson  et  al., 
87  Wis.  227,  58  N.  W.  407,  the  plaintiff 
sought  to  enforce  a  mechanic's  lien  for  the 
hire  of  an  ox  used  in  hauling  railroad  ties 
under  a  statute  authorizing  such  lien  for 
labor  or  services  In  cutting  and  hauling  lum- 
ber, railroad  ties,  etc.  The  court  held  that 
the  statute  was  designed  to  secure  the  pay 
of  those  who  performed  manual  labor  upon 
such  articles,  including  that  done  by  their 
servants  and  teams,  bnt  that  the  plaintiff 
performed  no  such  labor ;  that  he  performed 
no  work  by  his  ox,  since  it  was  hired  to,  and 
used  by,  another,  and  in  contemplation  of 
tbe  act  became  the  property  of  the  bailee, 
who  had  a  right  to  a  lien  upon  the  same  ties 
for  services  including  the  use  of  his  team. 
The  same  court  in  the  case  of  McAullffe  v. 
Jorgenson  et  al.,  107  Wis.  132,  82  N.  W. 
706,  said:  "PlainUfl's  right  to  a  lien  is  based 
upon  the  fact  that  he  hired  his  well-boring 
machine  to  Jorgenson,  who  had  the  contract 
to  bore  the  well.  Laws  giving  liens  to  me- 
chanics are  equitable  In  their  character,  and 
are  to  be  liberally  constrned  to  advance  their 
objects.'  Tet  they  are  purely  statutory,  and 
cannot  be  extended  by. construction  to  cases 
not  fairly  and  reasonably  within  their  pur- 
view. •  •  •  Whatever  right  he  [plaintiff] 
has,  if  any,  arises  from  the  use  of  ills  ma- 
diine.  When  he  hired  It  to  Jorgenson,  to 
all  intents  and  purposes  it  became  tbe  tat- 
ter's machine,  the  same  as  If  he  had  pur- 
chased it  outright  The  plaintiff  did  no  man- 
ual labor,  either  by  himself  or  his  servants, 
toward  the  construction  of  the  well.  The 
machine  was  used  by  Jorgenson  as  though  it 
was  his  own.  For  its  use  In  connection  with 
his  own  laborers,  he  would  have  been  en- 
titled to  a  lien,  not  for  the  use  of  the  ma- 
chine alone,  but  because  with  his  labors  in 
the  use  and  operation  of  the  machine  the 
well  was  drilled.  *  *  •  The  machine 
thus  used  is  tbe  plant  of  the  contractor,'  and 
can  in  no  sense  be  said  to  be  materials  fur- 
nished or  used  in  the  drilling  of  the  well. 
*  *  *  To  permit  tills  lien  to  stand  and 
be  enforced  would  be  stretching  the  lien  law 
beyond  any  rieasonable  ilmit"  In  the  case 
of  Allen  T.  Elwert,  28  Or.  428,  443,  44  Fac. 
823,  826,  48  Pac  54,  the  court  said:  "But 
we  do  not  think  the  claimants  are  entitled 
to  a  Hen  for  the  use  of  their  tools  or  appli- 
ances, or  for' hauling  or  transporting  the 
same  to  and  from  tbe  building,  for  the  rea- 
son that  they  are  in  no  sense  either  mate- 
rials fumlslied  to  be  used  in  the  construc- 
tion, alteration,  or  repair  of  a  building  or 
labor  performed  thereon,  and  are  therefore 
not  within  either  the  letter  or  spirit  of  the 
statute."  8ee,  also,  Evans  v.  Lower,  67  N. 
J.  Eq.  232,  58  Atl.  294. 

The   answer   to   the   remaining   inquiry. 


whether  appellant  may  be  fairly  regarded  as 
one  furnishing  materials  or  machinery  for 
the  construction  of  the  sewer  or  drain,  is 
foreshadowed  by  the  quotations  above  given. 
It  is  well  settled,  both  in  this  state  and  else- 
where, that  a  matwialman  claiming  a  lien 
must  ordinarily  show  that  his  materials 
were  furnished  for  and  were  actually  used  in 
the  erection,  alteration,  or  repair  of  the 
building  against  which  the  lien  is  asserted. 
Crawford  v.  Crockett,  55  Ind.  220;  Hill  v. 
Sloan,  58  Ind.  181;  Lawton  v.  Case,  73  Ind. 
60;  Neeley  v.  Searlght,  113  Ind.  816,  15  N. 
E.  588;  Jones  v.  Hall,  8  Ind.  App.  468,  85 
N.  B.  928,  37  N.  B.  25;  Leeper  v.  Myers,  10 
Ind.  App.  314.  37  N.  E.  1070;  Clark  et  al.  t. 
Huey  et  al.,  12  Ind.  App.  224,  40  N.  B.  152; 
Bamett  t.  Stevens,  16  Ind.  App.  420,  43  N. 
E.  661.  45  N.  E.  485.  The  provisions  of  the 
statute  trespecting  the  fnniishing  of  machin- 
ery are  not  substantially  different  from  those 
with  regard  to  building  materials.  The  ma- 
chinery furnished  must  be  so  attached  to  the 
realty  as  to  become  a  part  thereof,  and  be 
regarded  as  a  fixture,  to  make  It  the  basis 
of  a  mechanic's  Hen.  27  Cyc.  38.  Appel- 
lant's trench  machine  was  rented  by  the  con-' 
tractor  merely  as  a  tool  or  labor-saving  de- 
vice for  temporary  use  in  the  performance  of - 
his  contract,  and  was  not  intended  to,  and 
did  not,  become  in  any  sense  a  part  of  the 
structiu'e.  The  machinery  for  which  the 
statute  authorizes  a  Hen  is  such  as  may 
fairly  be  contemplated  or  required  by  the 
terms  of  the  contract  between  the  owner  of 
the  premises  or  structure  to  be  erected  and 
the  contractor,  and  the  title  to  which  when 
furnished  will  pass  to  the  owner  of  such 
property,  become  a  part  thereof,  and  to  some 
extent  enhance  Its  value.  Cincinnati,  etc., 
R.  R.  v.  Shera,  36  Ind.  A^k  315,  73  N.  E. 
293;  Basshor  v.  Baltimore,  etc.,  R.  Co.,  66 
Md.  89,  3  Atl.  285;  May  &  Thomas  Hdw. 
Co.  v.McConnell,  102  Ala.  577,  14  South.  768; 
Meek  v.  Parker,  63  Ark.  367,  38  S.  W.  900, 
58  Am.  St  Rep.  119;  Oppenhelmer  v.  Mor- 
rell,  118  Pa.  188,  12  Atl.  507;  SUmson  MUl 
Co.  ▼.  Los  Angeles,  etc.,  Co.,  141  Cal.  30,  74 
Pac.  357, 

In  the  case  of  Oppenhelmer  v.  Morrell, 
supra,  the  court  said  that'  when  a  material- 
man "knows  the  material  is  to  be  used 
merely  for  the  purpose  of  erecting  temporary 
scaffolding  to  facilitate  the  work  of  the 
contractor,  and  it  is  in  fact  so  used,  he  has 
no  right  to  a  Hen,  notwithstanding  he  may 
have  furnished  it  on  the  credit  of  tbe  build- 
ing. Such  a  claim  is  no  more  within  the 
purview  of  the  statute  than  would  be  one 
for  pickbandles  furnished  to  facilitate  the 
work  of  excavating  tbe  foundation  for  the 
building."  In  the  case  of  Stlmson  Mill  Co. 
V.  IjOS  Angeles,  etc.,  Co.,  supra,  the  Supreme 
Court  of  California  held  that  the  materials 
for  which  the  lien  is  claimed  must  be  used, 
not  merely  in  the  process  of  construction, 
but  in  the  structure,  and  said  further:  "The 
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temporary  Btmctur*  was  pat  In  merely  for 
Oie  purpose  of  snpportliig  tbe  track  antU  tiie 
steel  necessary  for  its  permanent  snpport 
cotild  be  obtained.  This  was  done  by  the 
contractors  on  their  own  'account.  •  •  • 
The  temporary  stmctnre  was  therefore  not 
a  part  of  the  bridge  either  as  contracted  for 
or  as  actnally  completed;  bat  it  remained 
the  property  of  the  contractors  who  were'  en- 
titled to  remove  ft.  Hence  neither  tbe  con- 
tractors nco'  the  plalntlflF  as  furnisher  of  the 
materials  for  It  became  entitled  to  a  lien." 
nie  furnishing  and  rei>atr  of  other  tools  and 
appliances  mentioned  In  appellantTs  bllf  of 
particulars,  and  used  merely  to  facilitate 
the  work,  fall  Within  the  principle  above 
announced,  and  afford  no  basis  for  a  me- 
chanic's lien. 

It  is  still  more  plain  that  the  charge  for 
the  use  of  appellant's  private  railroad  switch 
In  unloading  cars  Is  not:  within  the  statute 
under  consideration.  It  follows  that  the 
decision  of  the  MtH  court  was  in  accord 
with  tbe  law,  and  tbe  appellantTs  application 
for  a  new  trial  rightly  denied. 

Tbe  Judgment  Is  affirmed. 


on  tod.  ta)         ■ 

NEW  lORK.  C  *  ST.  Ifc  R.  CO.  T.  RHODES 

et  ti.    (No.  20,994.) 

(Supreme  Court  of  Indiana.    Jan.  7,  19(>B.)  ' 

1.  EUINKNT   DoUAIir    (f    108*)  —  EBTA.BUSH- 
MERT      or      HlOHWAT      ACROSS      RaILBOAD 

Tbaoks— Blemkntb  or  Compensation. 
In  a  proceeding  to  establish  a  highway 
acroaa  railroad  tracks,  the  railroad  company 
cannot  recover  the  cost  of  wing  fences  and  cat- 
rtle  guards  and  Of  planking  tbe  proposed  high- 
way, as  such  expenses  would  be  incurred  by  it 
in  complying  either  with  the  requirements  of 
Bums'  Ann.  St.  1901,  I  6153,  cl.  6  (Bums' 
Ann.  St  1908,  i  6195,  d.  6),  relative  to  high- 
way crossings,  or  of  laws  passed  in  the  exercise 
of  .the  police  power  of  the  state. 

[E2d.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  275;    Dea  Dig.  |  103.*] 

2.  Raixboads  (I  96*)— HiOHWAT  Cbossinos— 
Duty  to  Kskp  in  Satc  Condition. 

Under  Burps'  Ann.  St  1901,  |  6153,  cl. 
6  (Bums'  Ann.  St  1908,  i  6195,  ol.  6),.  requir- 
ing railroad  companies  to  ^ut  and  keep  in  sate 
condition  all  highway  crossings,  a  railroad  com- 
pany acquires  its  right  of  way  subject  to  the 
right  o^the  state  ttf  extend  highways  and  streets 
across  tbe  same,  and  to  the  condition  that  it 
must  put  and  keep  all  crossings,  regardless 
whether  the  highway  was  established  before  or 
after  the  railroad  was  built,  in  such  condition 
as  not  unnecessarily  to  impair  the  usefulness 
of  the  highway,  ana  to  afford  security  for  life 
and  property  without  reference  to  whether  the 
company  owns  the  right  of  way  in  fee,  or  merely 
an  easement  therein. 

[ESd.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  t  287;   Dec.  Dig.  i  96.*] 
8.  Raiuioads  (I  95*)  —  Highway  Cbossinos 
— Dtrrr  to  Rsstobe  and  Kxbp  in  Rbpaib. 

Bums'  Ann.  St  1901,  I  5153,  cl.  5  (Bums' 
Ann.  St.  1908,  S  5196,  cl.  5),  requiring  railroad 
companies  to  put  and  keep  In  safe  condition 
all  highway  crossinES,  does  not  depend  for  its 
validity  upon  the  police  power  of  the  state,  but 


la  valid  because  the  state,  has  the  power  to  pi«> 
vide  the,  conditions  upon  which  railroad  com* 
panies  acquire  their  i;ight  of  way,  and  such  cod- 
dltions  are  binding  whether  tile  right  of  way 
be  acquired  by  deed,  cOndemnatlota,  or  other* 
wise.  • 

[Ed.  Note.— For  other  cases,  see  Railroad^ 
Cent  Dig.  Si  274-283;   Dec.  Dig.  1.95,*] 

4.  RAn.BOAD8  (I  96*)— HlOHWAT  €BOSSINa»~ 

.  CoNSTiTuxiONAUTr  or  Requibsmcnts  Pkb> 

TAININO  TO  HlOHWAT  CBOSSINOS. 

Laws  requiring  railroad  companies  to  con- 
ftruct,  maintaia,  and  keep  in  safe  repair  high- 
way crossings  by  the  erection  and  maintenance 
of  gates  and  men  to  operate  the  same,  plank- 
ing the  crossing,  construction  of  cattle  guards, 
employment  of  gatemen  or  flagmen, 'or  other- 
wise, are  passed  in  the  exerdse  of .  the  police 
power  ana  are  constitutional,  though  enacted 
after  tbe  railroad  is  built 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  »e.«l 

6.  Eminent  Domain  (|  108*)  —  Establish- 
ment or  HlOHWAT  ACBOSS  Raii^boad 
Tracks— CoMPKMSATion. 

Where  a  highway  czoeses  the  right  of  wm 
of  a  lailroad  company  at  a  point  at  which  ft 
has  only  a  main  track  and  two  switch  tracks, 
no  question  can  justly  arise  as  to  the  impair- 
ment of  the  company's  frandiise  by  such  taking 
so  as  to  entitle .  it  to  damages,  tor  under  such 
circumstances  both  the  use  as  a  highway  and 
as  a  railway  can  stand,  and  do  not  interfere 
with  eadi  other. 

[Eld.  Note.— For  other  caaes,  see  Bnkbient  Do- 
vain,  Cent  Dig.  i  292;    Dec.  Dig.  ,t  108.*] 

0.  Eminent  Domain  (|  2S9*)  —  Ebtabubh- 

HBNT      «r       HiSHWAT      AOBOBS      RAn.B0AD 

Tbacks—  Comfenbation  —  Questions    fob 

Jdry. 

Whether  the  estabiiahment  of  «  highway 
across  the  right  of  way  of'  a  railroad  company 
would  interfere  wiOi  the  operation  of  its  rail- 
road was  a  question  of  fact  for  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Elminent  D(^ 
main,  Dec.  Dig.  |  239.*] 

7.  Appeai.  and  Exbob  (i  1171*)— RevebsaIt— 
FAiLt^BE  TO  Assess  Nominai,  Damages. 

Failure  to  assess  nominal  dnmsgrn  affords 
no  ground  for  reversal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  S  4553 ;    Dec.  Dig.  f  1171.*] 

8.  Eminent  Domain  d  239*)  —  BsTABUsn- 
MZNT    or    Highway    Aobobs     Railboad 

Tracks— iNSTBuonoNs. 

Requested  instmctlons  in  a  proceeding  to 
establish  a.  highway  across  the  riglit  of  way  of 
a  railroad  company  were  properly  refused  where 
so  general  and  indefinite  as  to  authorise  the 
assessment  of  damages  to  which  the  company 
was  not  entitled. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec  Dig.  S  239.*] 

9.  EMiNEitT  Domain  ({  128*)  —  EnABUSH- 
MENT  or  Highway  Acboss  Railboad 
Tbacks— Meabube  or  Damaoks. 

As  the  establishment  of  a  highway  across 
the  right  of  way  of  a  railroad  company  does  not 
deprive  it  of  its  use  of  the  right  of  way^  a 
different  rule  for  ascertaining  compensation 
must  lie  applied  than  that  which  obtains  in  the 
condemnation  of  land  of  others,  and  the  com- 
pany la  not  entitled,  as  are  such  owners,  to  the 
value  of  the  real  estate  taken  and  the  injury  to 
that  not  taken  because  of  the  location  of  the 
highway. 

[Bd.  Note.— For  other  cases,'  see  Eminent  Do- 
main, Cent  Dig.  f  861 ;   Dec.  Dig.  i  12&*] 
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10.  TbIAZ.    (I    191*)— iHKBTJOnOirB— IKTABION 

or  Pkovihob  of  Jitbt. 

Requested  Inatiuetione  in  a  proceeding  to 
wtablish  a  highway  acroM  the  right  of  way  of 
a  railroad  company  that  the  company  was  en- 
titled to  compensation  for  the  valne  of  the  land 
taken  and  the  diminution  in  ralae  of  that  not 
taken  because  ot  the  location  of  tlie  highway 
are  objectionable  because  invading  the  province 
of  the  jury  in  aasiiming  that  the  valne  of  the 
company's  land  would  be  diminished  by  tlie  lo- 
cation of  the  highway. 

[Bd.  Note.— For  other  eases,  see  Trial,  Dec. 
Dig:  I  1»L*] 

Appeal  from  Circuit  Court,  Allen  Comity: 
Edward  O'Ronrke,  Jndge 

Fetttlon  by  Elmer  B.  Rhodes  and  others 
tor  tbe  location  and  opening  of  a  pnblic 
highway  across  the  right  at  way  of  the  New 
Tork,  Chicago  &  St  Lonis  Railroad  Company. 
From  the- judgment  of  the  board  of  commis- 
sioners establishing  tbe  highway,  the  railroad 
company  Appealed  to  the  circuit  conrt,  where 
the  case  was  tried  de  novo  and  a  judgment 
rendered  establishing  the  highway,  and  deny- 
ing the  railroad  company's  claim  for  dam- 
ages, and  the  railroad  company  appeals.  Af- 
flrmed. 

Walter  Olds  and  Chas.  M.  Niezer,  for  w 
pellant    Aiken  &  Underwood,  for  appellees. 

MONKS,  J.  Appellees  filed  a  petition  for 
the  location  and  opening  of  s  public  highway 
across  the  right  of  way  of  appellant  and  the 
lands  of  other  personls.  Viewers  were  ap- 
pointed, who  reported  in  favor  of  the  open- 
ing of  said  highway.  Appellant  filed  a  re- 
monstrance against  the  public  ntnity  of  said 
highway  and  for  damages.  Reviewers  were 
appointed  who  reported  in  favor  of  the  pub- 
lic utility  of  the  proposed  highway  and 
against  appellant's  claim  for  damages.  From 
the  judgment  of  the  board  of  commissioners 
establishing  said  highway,  appellant  appeal- 
ed to  the  court  below,  where  the  proceeding 
was  tried  de  novo,  and  a  verdict  returned  In 
favor  of  the  establishment  of  the  highway 
and  against  appellant's  claim  for  damages. 
Over  ajipellant's  motion  for  a  new  trial,  Judg- 
ment was  rendered  Upon  the  verdict  in  favor 
of  the  appellees. 

The  only  error  assigned  Is  that  the  court 
erred  in  overmllnig  appellant's  motion  for  a 
new  trial.  Itattpekrs  from  the  evidence  that 
appellant's  right  of  way  at  the  place  where 
the  same  Is  crossed  by  the  proposed  highway 
la  100  feet  wide,  and  that  the  proposed  high- 
way is  to  be  40  feet  wide,  and  that  at  said 
place  appellant  has  three  tracks,  a  main 
track,  and  two  switch  tracks,  one  Of  wiiich 
is  called  a  "passing"  track ;  tbe  passing  track 
being  2,9d0  feet  long  and  the  switch  tra(& 
2,770  feet  long. 

During  the  progress  of  the  trial  appellant 
offered  to  prove,  by  a  competent  witness.  In 
answer  to  a  question  propounded  to  him  as 
an  element  of  damages,  the  cost  of  construct- 
ing wing  fences  and  cattle  guards  and  Of 


planking  the  proposed  highway  aicroa^  ap- 
pellant's tracks,  to  which  «ppeUees  objected, 
which  objection  was  sustained  by  the  conrt 
Said  items  of  exipense  excluded  by  the  court 
belong  to  that  class  of  expenses  which  a  rail- 
road company  Incurs  In  complying  either  wltli 
the  requirements  of  section  6163,  Bums'  Ann. 
St  1001,  (secUon  6195,  Burns'  Ann.  St  1908), 
or  of  laws  passed  in  the  exercise  of  the  police 
power,  and  for  which,  therefore,  they  are  not 
entitled  to  recover  or  be  allowed  compensa- 
tion. Lake  Brie,  etc.,  R.  Co.  v.  Shelley,  163 
Ind.  36,  40-17,  71  N.  B.  161,  and  authorities 
dted.  It  follows  that  the  court  did  not  err 
In  excluding  said  evidence  nor  In'  refusing  to 
give  Instructions  which  authorized  the  recov- 
ery of  such  damages. 

Appellant  complains  of  instruction  No.  8 
given  to  the  jury,  on  the  ground  that  "it  is  to 
the  effect  that  appellant  is  not  entitied  to 
Just  compensation  for  Its  land  taken  for  a 
public  highway,  and  therefore  Is  In  violation 
of  section  21,  art  1,  of  the  Constitution  of 
this  state,  and  the  fourteenth  amendment  to 
tlr  Constitution  of  the  United  States."  Said 
instruction  reads  as  follows :  "(3)  I  Instruct 
you  that  a  railroad  acquires  its  right  of  way 
subject  to  the  right  of  the  state  to  extend 
public  highways  and  streets  across  the  same, 
and  subject  to  the  condition  that  it  must 
place,  keep,  and  inalntain  all  highway  cross- 
ings, regardless  of  whether  the  highway  was 
established  before  or  after  the  railroad  was 
constructed,  and  In  such  condition  as  not 
unnecessarily  to  Impair  the  usefulness  of  the 
highway,  and  in  such  manner  as  to  afford 
security  for  life  and  property.  I  therefore 
Inshnct  you  that  should  yon  find  foy  a  pre- 
ponderance of  the  evidence  in  this  case  that 
the  proposed  highway  will  necessitate  the 
crossing  of  the  right  of  way  at  right  angles 
of  the  New  TOrk,  Chicago  &  St  Louis  Rail- 
road Company,  and  will  not  Interfere  with 
the  operation  of  said  railroad,  said  company 
cannot  recover  damages  In  this  case,  and  your 
verdict  on  that  Issue,  so  far  as  sal4  rail- 
road company  is  concerned,  may  be  for  the 
petitioners."  Under  the  statutes  of  this  state. 
It  is  the  doty  of  all  railroad  companies  to 
construct  and  keep  in  safe  condition  all  high- 
way crossings;  and  this  duty  is  the  same 
whether  the  highway  was  established  before 
or  after  the  railroad  was  built  Clause  6, 
i  5163,  Bums'  Ann.  St  1901;  section  6195, 
Bums'  Ann.  St  1908;  EvnnsvHIe,  etc.,  R.  Co. 
r.  State,  149  Ind.  276,  278,  40  N.  B.  2,  and 
cases  cited;  Chicago,  etc.,  R.  Co.  ▼.  State, 
166  Ind.  180,  191-198,  63  N.  O.  224,  and 
aafhoilties  cited ;  Chicago,  etc.,  R.  Co.  v.  City 
of  Noblesville,  159  Ind.  237,  240,  and  241,  64 
N.  B.  860,  and  authorities  cited.  It  is  clear 
from  our  statute  sAd  the' cases  cited  that  a 
railroad  company  acquires  Its  right' of  way 
subject  to  the  right  of  the  state  to  extmd 
puMlc  highways  dnd  streets  across  the  same, 
and  subject  to  the  condition  that  It  must 
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place,  keep,  and  maintain  all  highway  cross- 
ings, regardless  of  whether  the  highway  was 
established  before  or  after  the  road  was 
built,  in  such  condition  as  not  unnecessarily 
to  impair  the  usefulness  of  the  highway,  and 
"so  as  not  to  Interfere  with  the  free  use" 
thereof,  and  "in  such  a  manner  as  to  afford 
security  for  life  and  property,"  without  ref- 
erence to  whether  the  railroad  company  owns 
the  right  of  way  in  fee  or  merely  an  easement 
therein.  Chicago  R.  C!o.  v.  City  of  Chicago, 
149  111.  457,  460,  461,  37  N.  B.  78;  Elliott's 
Roads  and  Streets  (2d  Ed.)  {  222,  p.  236. 
Having  accepted  the  prlvliegee  and  franchises 
from  the  state  and  acquired  Its  right  of  way 
subject  to  such  right  under  said  statute  on 
the  part  of  the  state,  It  is  not  entitled  to  any 
comx>ensatlon  for  the  interruption  and  incon- 
venience, if  any,  nor  for  Increased  expense 
nor  Increased  risk.  If  any,  nor  for  the  expense 
and  Inconvenience  of  the  railroad  company  in 
complying  with  the  requirements  of  said  stat- 
utes at  highway  crossings.  Boston,  etc.,  R. 
Co.  T.  County  Commissioners,  79  Me.  386,  10 
Atl.  113;  Portland,  etc.,  R.  Co.  v.  Inhabit- 
ants of  Deerlng,  78  Me.  67,  2  Atl.  670,  57 
Am.  Rep.  784,  787;  City  of  Grafton  v.  St. 
Paul,  etc.,  R.  Co.,  16  N.  D.  313,  113  N.  W. 
598,  601,  602;  Lake  Shore,  etc.,  R.  Co.  v. 
City  of  Chicago,  148  111.  509,  518-520,  37  N. 
E.  88;  Lake  Erie  R.  Co.  v.  Shelley,  163  Ind. 
37,  71  N.  E.  161,  and  cases  cited.  Said  sub- 
division 5,  §  6196,  Bums'  Ann.  St  1908  (sec- 
tion 5153,  Bums'  Ann.  St.  1901 ;  section  3903, 
Rev.  St  1881),  does  not  depend  for  its  valid- 
ity upon  the  police  power  of  the  state,  but 
is  valid  because  the  state  has  the  power  to 
provide  the  conditions  upon  which  railroads 
acquire  their  right  of  way  in  the  state,  and 
such  conditions  are  binding  whether  the  right 
of  way  be  acquired  by  deed,  condemnation,  or 
otherwise.  Moreover,  the  laws  requiring  rail- 
road companies  to  constract  maintain,  and 
keep  in  safe  condition  all  the  highway  cross- 
ings by  the  erection  ^nd  maintenance  of  gates 
and  men  to  operate  the  same,  planking  the 
crossing,  construction  of  cattle  guards,  em- 
ployment of  gatemen  or  flagmen,  etc.,  or  oth- 
erwise, are  passed  in  the  exercise  of  the  po- 
lice power,  and  are  constitutional  although 
enacted  after  the  railroad  was  built  3  El- 
liott on  Railroads,  §  1102;  Lake  Erie  R.  (3o. 
T.  Shelley,  163  Ind.  37,  71  N.  E.  151,  and 
cases  cited ;  Portland,  etc.,  R.  Co.  v.  Inhabit- 
ants of  Deerlng,  78  Me.  61,  2  Atl.  670,  67 
Am.  Rep.  784;  Chicago,  etc.,  R.  v.  City  of 
Chicago,  140  111.  809,  29  N.  E.  1109,  and 
cases  cited;  IlL  Central  R.  Co,  v.  Wlllenborg, 
117  lU.  203,  7  N.  E.  698,  57  Am.  Rep.  862; 
Chicago,  etc.,  R.  Co.  v.  Chicago,  166  U.  8. 
226,  17  Svip.  Ct  581,  41  L.  Ed.  979. 

It  Is  evident,  as  we  have  already  held,  that 
in  proceedings  to  establish  a  public  highway 
across  a  railroad  track  the  railroad  company 
is  not  entitled  to  any  damages  for  the  cost 
and  ejcx>en8e  of  complying  with  the  requlre- 
•ments  of  section  6195  (5153),  supra,  or  of  the 
laws  passed  in  the  exercise  of  the  poUce  pow- 


er, and  tliat  when  the  highway  crosses  the 
right  of  way  at  a  point  where  the  company 
has  only  a  main  track  and  two  switch  tracks, 
no  question  can  justly  arise  as  to  the  impair- 
ment of  its  franchise  by  such  taking,  for  un- 
der such  circumstances  both  the  use  as  a 
highway  and  as  a  railway  can  stand  together, 
and  do  not  Interfere  with  each  other.  Lake 
Erie,  etc.,  R.  Co.  t.  Shelley,  163  Ind.  37,  71 
N.  E.  151,  and  cases  cited;  New  York,  eta, 
R.  Co.  T.  Drummond,  46  N.  J.  Law,  644.  20 
AuL  &  Eng.  Ry.  Caa.  13,  and  note,  p.  16;  Mor- 
ris, etc.,  R.  Co.  V.  Orange,  63  N.  J.  Law,  252, 
43  Atl.  730,  47  Atl.  363 ;  Chicago,  etc,  R.  Co. 
V.  Chicago,  140  lU.  309,  29  N.  E.  1109;  lU. 
Central  R.  Co,  v.  Wlllenborg,  117  UL  203, 
7  N.  E.  698,  67  Am.  Rep.  862;  DL  Central 
R.  Co,  V.  Chicago,  141  HI.  686,  30  N.  B.  1044, 
17  L.  R.  A.  530 ;  Lake  Shore,  etc.,  R.  Co.  v. 
Chicago,  148  111.  509,  37  N.  B.  88;  Chicago, 
etc.,  R.  Co.  V.  Chicago,  149  lU.  457,  37  N.  B. 
78;  Chicago,  etc.,  R.  C!o.  v.  City  of  Cicero, 
157  111.  48,  41  N.  E.  640;  Cleveland,  Receiver, 
T.  The  City  of  Augusta,  102  Ga.  233,  29  S. 
E.  584,  43  L.  R.  A.  638,  and  cases  cited; 
Boston,  etc.,  R.  Co.  v.  County  Commissioners, 
79  Me.  386,  10  AtL  113;  Portland,  etc.,  R. 
Co.  y.  Inhabitants  of  Deerlng,  78  Me.  61,  2 
Atl.  670,  57  Am.  Rep.  784;  Thorpe  v.  Ruth- 
land,  etc.,  R.  Co.,  Zt  Vt  140,  62  Am.  Dec.  625; 
Lake  Shore,  etc.,  R.  Ca  t.  Cincinnati  R.  Co.. 
30  Ohio  St  604;  Railway  Co.  v.  Sharpe,  38 
Ohio  St  150;  Chicago,  etc.,  R.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  17  Sup.  Ct  581.  41  L.  Ed. 
979;  Albany,  etc.,  R.  Co.  v.  Brownell,  24  N. 
T.  345,  349-353;  Boston,  etc..  R.  Co.  v.  VU- 
lage  of  Greenbush,  52  N.  X.  510. 

Whether  or  not  the  proposed  highway 
would  Interfere  with  the  operation  of  appel- 
lant's railroad  was  a  question  of  fact  aud 
was  by  said  instruction  properly  submitted  to 
the  Jury  for  determination.  Baltimore,  eta, 
B.  Co.  V.  Board,  etc.,  156  Ind.  266, 274,  275,  58 
N.  B.  837,  59  N.  B.  856.  It  is  evident  from 
what  we  have  said  and  the  authorities  cited 
that  under  the  evidence  in  this  case  the  court 
did  not  err  in  giving  said  Instruction,  unless 
it  was  in  not  saying  that  "appellant  would 
only  be  entitled,  to  nominal  damages."  Chi- 
cago, etc..  R.  Ca  V.  Town  of  Cicero^  167  III. 
48.  41  N.  E.  640;  Ohlca^,  eta,  R.  Co.  v.  City 
of  Chicago,  149  ni.  457.  460-463,  37  N.  E.  78; 
Caiicago,  etc.,  R.  Co.  v.  City  of  Chicago,  140 
111.  309i  314,  29  N.  B.  1109;  Lake  Shore, 
eta,  R.  Co.  v.  City  of  Chicago,  148  111.  509, 
37  N.  E.  88 ;  Chicago^  eta,  R.  Ca  ▼.  City  of 
Chicago,  166  U.  S.  226,  17  Sup.  Ct  581,  41  L. 
Ed.  979;  City  of  Grafton  v.  St  Paul,  eta, 
R.  Co.,  16  N.  D.  313,  113  N.  W.  598,  601,  602. 

The  failure,  however,  to  assess  nominal 
damages  affords  no  ground  for  a  reversal  of 
said  judgment  on  appeal.  Smith  v.  Parker, 
148  Ind.  127,  134,  45  N.  B.  770,  and  cases 
cited;  Coflln  v.  State,  144  Ind.  578,  582,  43 
N.  E.  654i  55  Am.  St  Rep.  188,  and  cases 
cited;   Elliott's  App.  Proa  {  636. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  instructions  5,  6,  8.  and  8  re- 
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guested  by  it  Instractlons  8  and  9  were 
properly  refused  because  they  were  so  gen- 
eral and  Indefinite  as  to  authorize  the  Jury 
to  assess  as  damaging  elements  and  items  of 
expense  for  which  appellant  was  not  entitled 
to  recover.  Said  instractlons  5  and  6  inform- 
ed the  Jury  that  appellant  was  entitled  to 
such  damages  as  will  compensate  it  for  the 
value  of  the  real  estate  tak«i  and  the  dim- 
inution in  value  of  its  property  because  of 
the  location  of  such  proposed  highway  across 
its  tracks,  the  same  as  any  other  landowner. 
By  condemning  the  land  of  appellant  for  the 
purpose  of  extending  said  highway  across  Us 
right  of  way,  it  was  not  sought  to  obstruct 
the  tracks  already  laid  nor  prevent  appellant 
from  laying  other  tracks  along  Its  right  of 
way.  The  use  of  the  right  of  way  by  appel- 
lant for  its  tracks  was  a  public  use,  and  the 
use  of  the  right  of  way  for  a  highway  cross- 
ing was  also  a  public  use,  and  each  use  might 
be  exercised  without  being  an  obstruction  to 
the  use  for  that  public  purpose  by  the  other. 
The  use  Is  a  Joint  use,  and  a  different  rule 
for  ascertaining  a  Just  compensation  must 
be  applied  than  that  which  obtains  In  con- 
demnation of  land  of  other  landowners.  In 
the  later  case  the  landowner  is  absolutely 
deprived  of  the  use  of  his  land,  and  the 
market  value  of  the  land  taken  and  the  dam- 
age, If  any,  to  the  remainder  of  said  land 
not  taken,  are  proper  elements  to  be  consid- 
ered. In  the  case  of  extending  a  highway 
across  the  right  of  way  of  a  railroad,  the 
latter  is  not  deprived  of  its  public  use  of  Its 
right  of  way.  Such  use  by  It  may  continue 
after  the  highway  Is  located  and  opened; 
the  use  for  the  purposes  of  a  highway  being 
subject  to  the  use  of  the  company  for  rail- 
road purposes.  Ca»Ieago,  etc.,  R.  Oo.  v.  Town 
of  Cicero,  157  111.  48,  41  N.  E.  640;  Elliott's 
Roads  and  Streets  (2d  Ed.)  {  222,  p.  236.  It 
Is  evident  from  what  we  have  said  and  cases 
dted  that  Said  Instructions  5  and  6  did  not 
correctly  Instruct  the  Jury  as  to  the  measure 
of  damages.  Said  Instructions  6  and  6  are 
also  objectionable  because  they  Invade  the 
province  of  the  Jury  In  assuming  that  the 
value  of  appellant's  railroad  property  would 
be  diminished  by  the  location  of  the  pro- 
IxMed  highway  across  Its  right  of  way. 
Judgment  affirmed. 


(171  Ind.  S») 

FARRA  y.   BRAMAN.     (No.  21.886.) 
(Supreme  Court  of  Indiana.    Jan.  8,  1909.) 

1.  Pi-EAOiNG  (I  8*)— Conclusions. 

In  testing  the  sufficiency  of  a  pleading  on 
demurrer,  only  the  facts  well  Dleaded,  and  not 
mere  conduslons,  can  be  considered. 

fEd.    Note. — For   other   cases,    see   Pleading, 
Cent.  Dig.  i  12;    Dec.  Dig.  i  8.*] 

2.  Pleading  ((  8*)— Conclusions. 

The  averments  of  the  complaint,  in  an  ac- 
tion by  the  widow  atcainst  divorced  wife  of  de- 
ceased to  determine  the  right  to  insurance  nn-  ' 


der  the  policy  of  a  benefit  association, '  In  which 
the  divorced  wife  was  named  as  beneficiary,  that 
deceased,  "In  accord  with  the  rules  and  regula- 
tions of  said  association,"  applied  to  and  request- 
ed the  local  agent  of  the  association  to  change 
the  name  of  the  beneficiary ;  that  he  "did  and 
performed  all  things  that  he  could  do  and  per- 
torm"  in  an  effort  to  have  plaintiff  substituted 
as  benefieiaiy ;  that  an  "aosolute  divorce  was 
granted  to  him,  thereby  depriving  •  •  •  (de- 
fendant) of  any  right  to  participate  in  said  fund 
as  beneficiary  or  otherwise" ;  and  that  on  ac- 
count of  the  rales  and  regulations  of  the  assocja- 
tion  defendant  ceased  to  be  and  has  never  since 
been  the  legal  beneficiary  of  deceased — are  mere 
conclusions. 

[Ed.    Note.— For   other   ca.ses,    see    Pleading, 
Cent.  Dig.  8  19;   Dec.  Dig.  8  8.*] 

3.  INSUBANCE  (f  718*)— Mutual  BENErir  As- 
sociations— CONTBACT. 

The  application  for  membership  In  a  mo- 
tnal  benefit  association  does  not  constitute  the 
entire  contract,  but  the  by-laws,  rules,  and 
regulations  enter  into  and  form  a  part  of  the 
insurance  contract. 

[Ed.   Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1854 ;    Dec.  Dig.  8  718.»] 

4.  Insubance  (8  784*)— Mutual  Benefit  As- 
sociations  —   BENEFICIABIEB  —  SUBSTlTtr- 

•nojx. 

The  application  for  membership  In  a  mu- 
tual benefit  association  provided  that  the  death 
benefit  should  be  payable  to  the  member's  wife, 
E.,  if  living  at  his  death,  and  not  withdrawn 
as  his  beneficiary,  or  to  such  other  person  as  he 
should  later  "designate  in  writing,"  in  substitu- 
tion, with  the  approval  of  "the  superintendent" 
Held  that,  in  the  absence  of  frand  or  wrong  on 
the  part  of  E.,  preventing  the  substitution  of 
beneficiary,  no  substitution  was  effected  by  the 
member  by  his  merely  applying,  to  and  request- 
ing the  local  agent  to  substitute  a  certain  per- 
son as  beneficiary,  and  the  agent  neglecting  and 
failing  to  make  a  substitution;  or  by  the  mem- 
ber delivering  to  another  person  than  the  one 
originally  named  as  beneficiary  the  certificate 
and  the  book  of  rules  attached  thereto,  and  as  a 
part  of  the  transaction  Informing  her  that  the 
Insurance  money  was  her  proper^. 

[Ed.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  88  1951-1954;   Dec.  Dig.  8  784.»] 

6.  INBUBAWCE  (8  783*)- Mutual  Benefit  As- 
sociation— Right  of  Beneficiaby. 

Though  the  beneficiary  in  a  certificate  in  a 
mutual  benefit  association  has  no  vested  right 
till  death  of  assured,  she  has  an  interest,  sub- 
ject only  to  the  right  of  snbetitution  of  another 
in  the  mode  prescribed  by  the  contract 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  8  1949;    Dec  Dig.  8  783.») 

6.  INSUBANCE  (i  793*)— Mutual  Benefit  As- 
sociations—Beneficiabies— Eligibility. 
The  rules  of  an  association  declared  its  ob- 
ject to  be  to  establish  a  relief  fund  for  payment 
to  members  when  disabled,  and  in  the  event  of 
their  death  to  the  relatives  or  "other  benefici- 
aries specified  in  the  applications"  of  the  mem- 
gers,  that  an  applicant  night  In  his  applica- 
tion, or  subsequently,  designate  a  beneficiary  to 
receive  his  death  benefit  other  than  relatives,  on 
giving  good  and  sufficient  reason  therefor,  -and 
that  the  death  benefits  should  be  payable  only 
to  the  beneficiary  designated  in  the  application, 
if  living  at  death  of  the  member.  Held,  that  a 
divorce  secured  by  the  member  from  his  wife, 
designated  in  the  certificate  as  beneficiaiy,  did 
not  alone  render  her  ineligible  to  receive  the 
death  benefits. 

[Ed.   Note.— For  other  cases,  see  Insurancf, 
Cent  Dig.  8  1968;    Dec.  Dig.  8  798.*] 


•For  otber  cases  see  same  topic  and  lectlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  *  Reporter  Indexes 
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Appeal  from  Superior  Court,  Allen  Coun- 
ty;   J.  Morris,  Jr.,  Special  Judge 

Action  by  Ada  A.  Farra  against  Eva  J. 
Braman.  From  a  Judgment  for  defendant, 
plalntlir  appealed  to  the  Appellate  Court, 
whence  the  case  Is  transferred  to  the  Su- 
preme Court  under  Burns'  Ann.  St.  1908,  { 
1394,  subd.  2.    Affirmed. 

See,  also,  82  N.  B.  926,  84  N.  B.  155. 

Elmer  Leonard,  for  appellant  Vesey  ft 
Vesey  and  Heaton  &  Yaple,  for  appellee. 

JORDAN,  O.  3.  The  record,  among  other 
things,  In  this  case  discloses  that  appellant 
and  appellee  each  claimed  the  right  to  receive 
1600  as  a  death  benefit  from  the  Voluntary 
Belief  Department  ot  the  Pennsylvania  Lines 
West  of  Pittsburgh,  on  account  of  Insurance 
on  the  life  of  John  F.  Bled,  deceased.  Ap- 
pellant was  the  surviving  widow  of  the  lat- 
ter, but  since  his  death  she  has  Intermarried 
with  Frank  Farra.  Appellee  was  the  di- 
vorced wife  of  said  Rled,  but  since  her  di- 
vorce she  has  married  one  Braman.  The  Penn- 
sylvania Company  declined  to  pay  either  of 
kald  claimants,  and  thereupon  appellant  filed 
a  complaint  in  the  Allen  superior  court,  mak- 
ing that  company  and  appellee  parties  de- 
fendant. It  is  shown  that  the  company  ap- 
peared in  court  and  filed  an  answer,  admit- 
ting lU  llabllil7  that  it  owed  $600  to  whom- 
soever was  authorized  to  accept  it,  and  re- 
quested to  be  permitted  to  pay  the  money 
Into  court  and  be  discharged  from  further 
liability.  This  it  was  permitted  to  do,  and 
the  controversy  in  regard  to  the  right  to  re- 
ceive the  money  proceeded  between  appellant 
and  appellee. 

The  original  complaint  up<Hi  which  appel- 
lant based  her  right  or  cause  of  action  con- 
sisted at  two  paragraphs,  the  first  of  which 
was  dismissed.  Subsequently  she  filed  a 
third  paragraph.  -Appellee,  a  nonresident  of 
the  state,  having  been  notified  by  publication 
of  the  pendency  of  the  action,  appeared  In 
court  by  counsel  and  filed  an  answer  of  gen- 
eral denial  to  appellant's  complaint,  and  also 
filed  a  cross-complaint,  demanding  affirma- 
tive relief.  She  subsequently  withdrew  her 
answer  and  demurred  for  Insufficiency  of  facts 
to'  the  second  and  third  paragraphs  of  ap- 
pellant's complaint  The  court  sustained  this 
demurrer  to  each  of  these  paragraphs,  to 
which  ruling  appellant  excepted.  Appellant  al- 
so demurred  for  Insufficiency  of  facts  to  the 
cross-complaint  of  appellee.  This  demurrer 
was  overruled,  to  which  she  also  excepted. 
She  then  elected  to  stand  upon  the  second 
and  third  xMiragraphs  of  her  complaint  and 
abide  by  the  ruling  of  the  court  on  the  de- 
murrers thereto,  and  upon  her  refusal  to  fur- 
ther plead  the  court  rendered  its  Judgment 
in  favor  of  appellee,  awarding  her  the  In- 
surance money  paid  into  court  by  the  Penn- 
sylvania Company  and  ordered  the  clerk  to 
pay  this  money  over  to  appellee.  From  this 
Judgment  appellant  prosecutes  this  appeal. 

Errors  are  assigned  upon  the  ruling  of  the 


court  on  the  demurrer  to  the  flpcoiid  and 
third  paragrai^  of  complaint  and  upon  the 
overruling  of  appellant's  demurrer  to  appel- 
lee's cross-complaint  By  the  second  para- 
graph of  the  complaiaxt  it  is  fdleggd:  That 
the  Pennsylvania  Company,  in  operating  va- 
rious lines  of  railroad  throughout  the  United 
States,  has  also  in  connection  with  ItB  said 
business  what  is  known  as  a  "Voluntary  Re- 
lief Department  of  the  Pennsylvania  Lines 
West  of  Pittsburgh,"  This  department  is 
conducted  upon  the  line  of  a  mutual  benefit 
society,  and  extends  over  and  embraces  a 
large  number  of  railroads,  one  of  which  is 
known  as  the  "Pittsburgh,  Ft  Wayne  &  Chi- 
cago Railroad,"  which  rt^d  runs  frcHn  Pitts- 
burgh, through  the  city  of  Ft  Wayne,  Ind., 
on  to  the  city  of  Chicago,  In  the  state  of  Illi- 
nois. It  is  further  averred  that  the  <d>Ject  of 
said  relief  department  is  the  establishment 
and  management  of  a  fund  known  as  the 
"relief  fund"  for  the  pajrment  of  definite 
amounts  to  onployfe  only  who  contribute 
thereto  and  who,  under  Its  regulations,  shouM 
be  entitled  thereto  when  they  are  disabled 
by  accident  or  sickness,  abd.  In  the  event  of 
their  death,  payable  to  the  relatives  or  those 
dependent  upon  the  insured,  or  the  benefi- 
ciaries specified  and  named  in  the  applicatioa 
of  the  member.  Sudi  funds  from  whidi  the 
benefits  are  to  be  paid  are  accumulated  by 
the  voluntary  contribntion  of  employes  who 
are  members,  etc  The  Pennsylvania  Goin- 
pany  has  general  charge  of  the  fund  and 
guarantees  the  performance  of  the  obliga- 
tions assumed  by  it  in  ccatformlty  with  the 
rules  and  regulations  from  time  to  time  made. 
Members  admitted  are  known  as  "members  of 
the  relief  fund."  Membership  ta  effected  by 
an  application,  filed  with  said  company,  on 
forms  and  blanks  furnished  by  the  company, 
to  be  approved  by  the  superintendent  «f 
said  department  In  tJie  application  so  made 
for  membership  the  applicant  may  designate 
the  name  of  the  beneficiary  to  whom  such 
fund  shall  be  paid  on  the  death  of  the  in- 
sured. That  said  fund  and  the  members 
thereof  are  divided  into  five  classes,  accord- 
ing to  the  amount  of  wages  received  by  than 
per  month.  Those  of  the  first  class  are  in- 
sured to  the  amount  of  ^50,  those  of  the  sec- 
ond class  to  the  amount  of  $500,  in  the  tblrd 
class  to  the  amount  of  $750,  in  the  fourtli 
class  $1,000,  and  the  fifth  class  $1,260,  re- 
spectively. Upon  the  approval  of  an  applica- 
tion made  for  membership,  a  certificate  Is 
Issued  to  such  applicant,  which  certificate 
indicates  the  class  to  which  he  belongs. 

It  Is  further  alleged:  That  Ih  pursuance  of 
the  rules  and  regulations  of  said  defendant 
company,  which  rules  and  regulations  are 
attached  to  and  made  a  part  of  the  pleading, 
and  marked  "Exhibit  C,"  John  F.  Rled  ap- 
plied to  the  company  to  become  a  member 
thereof  In  the  second  class  and  duly  filed  his 
application  for  admission  in  said  association, 
which  application  Is  made  a  part  of  the 
pleading,  and  marked  "Exhibit  B."    This  ajh 
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plication  was  dulr  approved  by  the  aaperin- 
tendent,  and  upon  the  1st  day  of  June,  18U9, 
a  certificate,  duly .  numbered,  etc.,  in  said 
association,  was  executed  and  Issued  to  said 
John  F.  Ried  as  evidencing  the  fact  that  he 
was  a  meml>er  in  good  standing  of  the  sec- 
ond class  of  said  assocIaticH),  which  certifi- 
cate, together  with  the  boolc  of  rules  attacdi- 
«d  thereto,  is  made  a  part  of  the  pleading, 
and  marlced  "Exhibits  A  and  a"  It  is  fur- 
ther averred:  That,  as  the  time  iUed  ap- 
plied to  be  admitted '  as  a  member  in  said 
association,  he  was  tlie  husband  of  Bva  J. 
Bled  (appeUee  herein),  and  in  said  applica- 
tion he  named  I2va  J.  Ried,  his  wife,  as  his 
boi^clary,  to  receive  on  Ids  death  the.  som 
«f  1600.  It  is  averred  that  said  Ried  so 
named  Eva  J.  as  beneficiary  in  said  certlfl- 
-cate  solely  <«  acconnt  of  the  fact  that  she 
was  then  his  wife,  and  on  account  of  the 
further  fact  that  she  was  then  dependent  up- 
on him.  It  Is  alleged  that  the  object  of  said 
Tolontary  relief  department  is  the  establish- 
ment of  a  fund  for  the  payment  of  definite 
amounts  to  employes  contributing  thereto, 
and  this  fund,  in  the  event  of  their  death,  is 
to  be  paid  to  relatives  or  other  dependents 
upon  the  insured.  On  Octol)er  17,  1809,  as 
averred,  said  John  F.  Ried  applied  for  and 
procured  a  decree  of  divorce,  divorcing  him 
and  his  wife,  Bva  J.  Ried.  It  is  averred  ttiat 
by  said  divorce  said  Bva  J.  Ried  was  de- 
prived of  any  right  to  participate  in  said 
fund  as  beneficiary  or  otherwise,  for  the  rea- 
son that  she  no  longer  sustained  the  relation 
to  said  insured  as  r^uired  by  the  rules  and 
regnlationa  of  said  association  and  on  ac- 
count of  whldi  said  Bva  J.  Ried  ceased  to  be, 
and  never  since  has  been,  the  legal  beneficia- 
ry of  said  John  F.  Ried ;  and  that  thereafter, 
«n  the  17th  day  of  October,  1901,  said  Jobn 
F.  Ried  intermarried  with  the  plaintiff  (ap- 
pellant herein),  Ada  A,. Ried,  who  is  now  his 
widow.  It  Is  further  alleged:  That,  subse- 
quent to  the  marriage  of  said  Bled  to  the 
plaintiff,  he,  in  accord  with  the  rules  and 
regulations  of  said  association,  applied  to 
and  requested  the  local  agent  of  said  associa- 
tion to  cliange  the  name  of  the  l>eneficiaiy, 
Eva  J  Bled,  named  In  his  application,  and 
to  substitute  therein,  the  name  of  his  then 
wife,  Ada  A.  Ried,  the  plaintiff,  and  that 
said  Bled  at  said  tiqie  "did  and  performed 
all  things  that  he  could  do  and  perform  In 
an  effort  to  have  the. name  of  this  plalntllT 
substituted  in  lieu  and  Instead  of  the  benefi- 
ciary first  named  in  this  application,  but  that, 
owing  to  the  neglect  and  failure  of  said  agent 
of  said  association,  the  name  of  this  plaintiff 
was  not  Actually  substituted  as  the  benefi- 
ciary in  place  of  tpfi  name  of  Bva  J,  Bled, 
but  that  said  Jolrn  F.  Bled  did  all  that  he 
could  and  all  that  ^as  in  bis  power  to  con- 
summate the  same."  On  the  16th  day  of 
October,  1902,  said  John  F^  Bled,  while  in 
the  employ  of  the  railroad  company,  was  ac- 
cidentally killed.  That  ^i"  death  occurred 
before  there  .was  an.  actual  substitution  of 


the  name  of  the  plaintiff  as  his  beneficiary 
in  said  association  in  lieu  and  Instead  of  the 
defendant,  Bva  J.  Ried,  which,  as  alleged, 
was  not  caused  and  was  not  the  result  of  any 
omission  or  failure  on  the  part  of  said  Ried 
to  do  and  perform  all  things  necessary  for 
him  to  do  and  perform  In  order  that  said 
substitution  might  actually  be  made  and  ef- 
fected. There  are  other  averments  as  to 
pro<M(  of  death,  etc.,  alleged  in  this  paragraph, 
and  It  is  further  charged,  that  the  defend- 
ant, Bva  J.  Bled,  cdalips  to  hold  and  have 
some  Interest  in  or  right  to  said  fund,  or  a 
portion  thereof,  which  claim  is  whol^  un- 
founded, etc.  The  prayer  is  that  the  court 
render  Judgment,  decreeing  the  equitable  sulv 
Btitutlon  of  the  tieneficlary,  -  and  tliat  this 
plaintiff  be  declared  the  real  beneficiary  in 
said  contract  of  Insurance,  Instead  of  defend- 
ant, Bva  J.  Ried,  and  that  she  have  Judg- 
ment against  said  defendant  company  in  the 
sum  of  $500,  and  that  said  Bva  J.  Bled  be 
required  to  set  up  any  claim  or  right  whlA 
she  may  have  to  said  fund,  etc 

In  the  main  the  facts  set  up  in  the  third 
paragraph  of  the  complaint  are  substantial- 
ly the  same  as  in  the  second,  exc^t  there 
are  no  averments  of  any  att«npt  or  effort 
upon  the  part  of  Bled,  the  insured,  to  sub- 
stitute appellant  for  appellee  as  the  bene- 
ficiary in  the  certificate  of  insurance.  The 
plaintiff,  in  this  paragraph,  apparently  re- 
lies wholly  upon  the  asslgninent  by  Bled  of 
the  certificate  of  insurance  to  her,  who  at 
that  time  was  his  wife.  It  is  therein  alleged 
that  on  October  17,  1901,  immediately  after 
Bled's  marriage  to  the  plaintiff  (appellant), 
he  assigned  to  her  all  of  his  right,  title,  and 
interest  lu  and  to  the  certificate  of  insur- 
ance and  delivered  said  certificate  to  her, 
together  with  the  book  of  rules  attadied  there- 
to, for  the  purpose  of  vesting  in  her  the  abso- 
lute title  thereto  and  to  enable  her  upon  his 
death  to  receive  the  amount  mentioned  in 
said  certificate.  It  is  averred  that  she  ac- 
cepted the  same  and  thereafter  paid  the  as- 
sessments thereon  to  the  amount  of  |36, 
which  she  agreed  to  pay  if  Bled  would  assign 
to  her  said  certificate.  The  prayer  is  for 
Judgment  against  the  Pennsylvania  Company 
and  appellee,  etc. 

It  is  argued  that  the  second,  and  third 
paragraphs  of  the  con^Ialnt  present  two 
questions  for  our  determination:  First,  is 
the  wife  of  a  member  of  the  relief  depart- 
ment In  question,  whose  name  is  designated 
as  a  beneficiary  In  the  applicaticm  of  a  mem- 
ber, displaced  as  such  beneficiary  and  ren- 
dered incapable  of  remaining  as  such  on  ac- 
count of  a  divorce  being  decreed  in  favor  of 
the  husband,  or,  in  other  words,  does  such 
decree  of  divorce  ipso  facto  render  her  in- 
eligible thereafter  as  such  beneficiary  and 
serve  to  deprive  her  of  the  benefits  upon  the 
death  of  the  Insured?  Second,  under  the 
facts  as  alleged,  did  John  F.  Bled,  the  In- 
sured, effect  a  change  of  beneficiaries,  or  vest 
in  appellant  the  right,  to  liave  and  receive 
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the  amonnt  of  Insurance  in  question  upon  bis 
death? 

In  testing  the  sufficiency  of  a  pleading  on 
demurrer  the  court  can  only  regard  the  facta 
well  pleaded,  and  not  mere  conclusions  of 
the  pleader.  The  averments  In  the  com- 
plaint that  John  P.  Rled,  the  Insured,  "in 
accord  with  the  rules  and  regulations  of 
said  association,"  applied  to  and  requested 
the  local  agent  of  said  association  to  change 
the  name  of  the  beneflciary,  etc.,  and  that 
he  "did  and  performed  all  things  that  he 
could  do  and  perform  in  an  effort  to  have 
the  plaintiff  substituted  In  lieu  of  the  bene- 
flciary first  named  in  said  application,"  and 
further,  as  alleged,  that  an  "absolute  divorce 
was  granted  to  him,  thereby  depriving  the 
said  Eva  J.  Rled  of  any  right  to  participate 
in  said  fund  as  beneflciary  or  otherwise," 
and  that  on  account  of  the  rules  and  regula- 
tions of  said  association  the  said  Eva  J. 
Ried  ceased  to  be  and  has  never  since  been 
the  legal  beneflciary  of  the  deceased,  John 
F.  Rled,  and  other  averments  of  a  similar 
character,  are  but  conclusions  and  lend  no 
support  to  the  pleading.  It  is  well  settled 
that  a  mere  averment  of  a  conclusion  In  a 
pleading,  without  alleging  facts  which  sus- 
tain the  conclusion,  is  not  sufficient  and  of 
no  avail. 

The  agreement  of  association,  the  certifi- 
cate of  insurance,  and  application  therefor, 
together  with  the  rules  and  regulations  of 
the  relief  department,  filed  as  exhibits  and 
made  a  part  of  each  paragraph  of  the  com- 
plaint, serve  to  aid  us  in  determining  the 
questions  argued  by  the  respective  parties.. 
The  second  subdivision  of  the  agreement  of 
the  voluntary  relief  department  of  the  Penn- 
sylvania Lines  West  of  Pittsburgh  is  as  fol- 
lows: "Second.  That  tbe  companies,  parties 
hereto,  in  order  to  secure  uniformity  and 
economy,  do  hereby  associate  themselves  for 
the  purpose  of  a  Joint  administration  and 
regulation  of  the  said  respective  relief  de- 
partments under  one  common  organization, 
to  be  known  as  the  'Voluntary  Relief  Depart- 
ment of  tbe  Pennsylvania  Lines  West  of 
Pittsburgh'  and  to  this  end  they  mutually 
agree  to  designate  the  same  person  to  act 
as  superintendent  of  the  same,  and  the  same 
persons  for  any  other  general  officers  neces- 
sary for  conducting  the  business  thereof, 
such  Joint  superintendent  to  be  subject  to  the 
control  of  the  general  manager  of  the  Penn- 
aylvania  Company."  Subdivision  3  of  the 
book  of  rules  provides:  "The  object  of  this 
department  is  the  establishment  and  man- 
agement of  a  fund  to  be  known  as  the  relief 
fund'  for  the  payment  of  definite  amounts  to 
employes  contributing  to  the  fund,  who  un- 
der the, regulations  shall  be  entitled  thereto, 
when  they  are  disabled  by  accident  or  sick- 
ness, and  In  the  event  of  their  death,  to  the 
relatives  pr  other  heneflciaries  specified  in 
the  appHcatiotiB  of  tuch  employes."  (Our 
italics.)  Rule  8,  among  other  things,  pro- 
vides  that   the   superintendent   shall    have 


general  charge  of  all  the  business  pertaining 
to  the  department,  etc.  He  is  authorized  to 
employ,  with  the  approval  of  the  general 
manager,  a  chief  clerk,  medical  examiners, 
and  audi  other  employes  as  may  be  neces- 
sary for  the  proper  conduct  of  the  business 
of  the  department  The  form  of  the  applica- 
tion to  be  made  for  membership  in  the  relief 
department  is  provided  for  by  rule  22  and 
contains  a  blank  for  the  designation  of  tbe 
name  of  the  beneflciary  to  whom  the  death 
benefits  shall  be  payable.  Rule  28  contains 
the  following  provision:  "An  applicant  may, 
in  his  application  or  subsequently,  designate 
a  beneficiary  to  receive  his  death  benefit  oth- 
er than  relatives  entitled  to  recover  the 
amount  payable  In  event  of  the  death  of  tbe 
applicant,  on  giving  good  and  sufficient  rea- 
sons for  such  designation."  Rule  29,  among 
other  things,  provides  as  follows:  "29.  Bene- 
fit payable  on  account  of  tbe  death  of  a  mem- 
ber, shall  be  payable  only  to  the  beneficiary 
or  beneficiaries  designate  in  bis  application 
to  receive  the  same,  if  living  at  the  death  of 
said  member.  If  the  designated  beneflciary 
shall  not  be  living  at  the  death  of  said  mem- 
ber, then  the  benefit  shall  be  payable  to  the 
wife  (or  husband),  or  in  tbe  event  of  the 
applicant  at  death  having  no  wife  (or  hus- 
band) living,  then  to  the  children  of  the  mem- 
ber collectively.  •  •  •"  In  the  applica- 
tion made  by  John  F.  Ried  for  membership 
in  the  relief  fund,  and  the  one  upon  which 
the  certificate  of  his  membership  was  issued. 
Is  the  following  stipulation:  "I  also  agree 
that  this  application,  when  approved  by  the 
superintendent  of  the  relief  department,  shall 
make  me  a  member  of  the  relief  fund  and 
constitute  a  contract  between  myself  and 
such  company."  In  said  application  it  waa 
further  stipulated  and  provided  by  him  that 
death  benefits  "shall  ie  payable  to  my  icife, 
Eva  J.  Ried,  of  Pt.  Wayne,  Ind.,  if  living  at 
the  time  of  my  death  and  not  ioithdravm 
as  my  beneflciary,  or  to  such  other  person 
or  persons  as  I  shall  subsequently  duly  desig- 
nate in  writing  in  substitution  therefor,  with 
the  approval  of  the  superintendent  of  the  re- 
lief department,  otherwise,"  etc.  (Our  italics.) 
Eliminating  the  conclusions  from  the  sec- 
ond paragraph  of  the  complaint,  and  the 
only  facta  therein  remaining  to  show  the  at- 
tempt made  by  Rled  to  substitute  appellant 
as  beneficiary  in  place  of  appellee  are  those 
disclosed  by  the  averments  that  he  "applied 
to  and  requested  the  local  agent  of  the  as- 
sociation to  change  tbe  name  of  his  bene- 
ficiary first  named  in  his  application,  to  wit, 
Eva  J.  Rled,  and  to  substitute  therefor  the 
name  of  his  then  wife,  Ada  A.  Ried,"  but 
that  owing  to  the  neglect  and  failure  of  said 
agent  the  substitution  was  not  actually  mada 
There  is  an  entire  absence  of  any  facts  going 
to  establish  that  the  local  agent  in  question 
was  the  proper  person  to  make  the  change 
requested,  or  that  he  was  invested  with  pow- 
er or  authority  to  carry  Into  effect  tbe  change 
In  the  beneflciary  as  requested  by  Ried,  the 
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insured.  It  wQI  be  noted  that  th«  latter  In 
hlB  application,  after  stipulating  that  the 
death  benefit  "shall  be  payable  to  my  wife. 
Eva  J.  Bled,  of  Ft  Wayne,  Ind.,"  further 
provided  therein,  "or  to  such  other  i>er8on 
or  persons  as  I  shall  subsequently  duly  des- 
ignate in  writing  In  sabstitntlon  therefor, 
with  the  approval  of  the  superintendent  of 
the  relief  department"  It  Is  also  disclosed 
that  he  expressly  agreed  in  his  application 
that  Its  approval  by  the  superintendent  of 
the  relief  department  "shall  make  me  a  mem- 
ber of  the  relief  fund  and  constitute  a  coa- 
tract  between  myself  and  such  company." 
Of  course  it  is  not  to  be  understood  that  the 
applicatl<n  alone  constituted  the  entire  con- 
tract, for  it  is  well  settled  that  the  by-laws, 
rules,  and  regulations  of  a  mutual  benefit  as- 
sociation are  elements  which  enter  Into  and 
form  a  part  of  the  insurance  contract.  Su- 
preme Lodge,  K.  of  P.  V.  Knight  117  Ind. 
488,  20  N.  EI  479,  S  L.  R.  A  409,  and  author- 
ities there  cited. 

No  facta  are  averred  to  disclose  that  Rled, 
in  his  desire  to  dlq>lace  appellee  as  the  orig- 
inal beneficiary,  in  any  manner  complied 
with  the  method  or  mode  prescribed  in  the 
application,  by  applying  to  the  superintend- 
ent of  the  relief  department  and  designating 
in  writing  the  name  of  the  person  he  wished 
to  substitute  as  a  beneficiary  in  place  of  ap- 
pellee and  In  securing  the  superintendent's 
approval  of  such  change.  The  case  of  Mason 
V.  Mason,  160  Ind.  191,  6S  N.  E.  685,  arose 
over  the  payment  of  a  death  benefit  upon  an 
insurance  certificate  Issued  by  the  same  re- 
lief department  as  Is  herein  involved.  In 
that  appeal  the  same  rules,  by-laws,  and 
regulations  governing  the  change  of  a  bene- 
ficiary were  fully  considered  by  this  court 
That  decision,  so  far  as  applicable,  must  be 
regarded  and  adhered  to  as  a  ruling  au- 
thority in  the  case  at  bar.  Oeorge  W.  Mason, 
the  insured,  was  an  employ^  of  the  Pennsyl- 
vania Company,  and,  in  becoming  a  member 
of  the  relief  department  in  question,  had  des- 
ignated his  mother  as  his  beneficiary.  He 
snbsegaently  married,  and  after  his  marriage 
he,  together  with  his  wife,  went  to  the  au- 
thorized agent  of  the  association  and  then 
and  time  surrendered  to  him  the  original 
certificate  of  membership  and  a  book  con- 
taining copies  of  the  contract  and  regula- 
tions that  be  had  received  with  his  former 
certificate.  He  requested  that  a  new  cer- 
tificate of  membership  be  Issued  to  him.  In  a 
different  class,  "and  then  and  there  designat- 
ed his  wife,  Jennie  Mason,  as  his  beneficiary 
in  case  of  his  death."  The  agent  authorised 
to  do  so  Issued  to  Mason  a  certificate  of  mem- 
bership In  said  association,  together  with  a 
book  of  rules,  etc.  Thereupon  he  delivered 
the  new  certificate  and  book  of  rules  to  his 
wife.  At  the  time  of  the  Issuing  of  the  new 
certificate  he  designated  her  as  his  benefi- 
ciary, but  the  new  certificate  as  Issued  and 
delivered  to  her  did  not  state  or  mention 
her  name  or  the  name  of  any  one  as  the 


beneficiary.  Under  the  facts  it  was  held  in 
that  case  that  there  was  no  new  designation 
or  change  of  a  beneficiary  in  accordance  with 
the  contract  In  considering  this  question, 
the  court,  by  GUiett  J.,  said:  "But  whatever 
the  character  of  the  association,  It  is  obvious 
that  the  relations  of  the  insured  and  the 
beneficiary  to  the  insurance  contract  may  be 
made  to  depend  upon  the  provisions  of  the 
contract  To  the  extent  that  the  contract 
gives  the  benecifiaiy  rights,  its  provisions  are 
a  law  unto  the  parties.  If  there  is  a  right 
reserved  by  the  insured  to  change  the  bene- 
ficiary, but  If  the  contract  points  out  the 
manner  in  which  the  change  is  to  be  made, 
then  It  is  the  duty  of  the  Insured  to  pur- 
sue the  contract  if  he  would  displace  the 
beneficiary" — citing  authorities. 

In  Holland  v.  Taylor,  lU  Ind.  121,  12  N. 
BI  116,  the  action  arose  out  of  a  death  bene- 
fit Certificate  issued  by  the  Royal  Arcanum, 
a  mutual  benefit  association.  The  change 
of  beneficiary  was  involved  in  that  appeal. 
The  rules  of  that  society  provided  that  a 
change  of  beneficiaries  might  be  made  by 
the  Insured  by  a  surrender  of  the  old  cer- 
tificate and  the  execution  of  the  direction  for 
a  change  according  to  the  prescribed  form. 
This  court  held  In  that  appeal  that  the  insur- 
ed could  not  make  such  change  by  provision 
in  his  will.  In  referring  to  the  relation  of 
the  beneficiary  to  the  contract,  the  court 
said:  "It  would  be  saying  too  much  to  say 
that  she  had  no  rights.  She  was  the  bene- 
ficiary named  in  the  certificate  *  *  *  So 
long  as  the  contract  remained  as  executed, 
she  had  the  right  of  a  beneficiary,  subject 
to  be  defeated  by  change  of  beneficiary  by 
the  insured.  So  long  as  the  certificate  re- 
mained as  executed,  the  assured  had  reserv- 
ed 'to  himself  the  power  to  change  the  ben- 
eficiary, and  that  was  the  extent  of  his  right 
in  or  power  over  the  certificate,  or  the 
amount  agreed  to  be  paid  at  his  death.  He 
had  no  interest  in  or  to  the  certificate  or 
the  amount  agreed  to  be  paid,  but  that 
would  have  gone  at  bis  death  to  his  personal 
representative.  By  virtue  of  the  by-laws  and 
the  certificate  which,  as  we  have  seen,  con- 
stituted the  contract  between  him  and  the 
Royal  Arcanum,  he  had  power  to  change  the 
beneficiary.  That  same  contract  fixed  the 
mode  and  manner  in  whldi  that  change 
might  be  made,  and  we  think  that,  taking 
the  by-i^ws  and  certificate  together,  the 
mode  and  manner  of  changing  the  benefi- 
ciary was  fixed  as  definitely  and  was  as 
binding  upon  the  assured  as  was  the  right 
to  make  such  change  Mndlng  upon  the  asso- 
ciation and  the  beneficiary.  In  other  words, 
under  the  contract  the  assured  had  the  right 
to  change  the  beneficiary  provided  he  made 
the  change  in  the  manner  provided  in  the 
contract" 

In  cases  of  the  character  of  the  one  at  bar 
the  mode  or  method  prescribed  in  the  con- 
tract for  making  a  change  of  the  beneficiary 
is  a  matter  of  essence  or  substance  and  as 
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a  general  rule  must  be  pursued.  National 
Mutual  Aid  Soc.  v.  Lupoid,  101  Fa.  Ill ;  Gen- 
try T.  Supreme  Lodge,  K.  of  H.  (C  C.)  28 
Fed.  718;  Highland  t.  Highland,  109  111.  366; 
Olmstead  y.  Masonic,  etc.,  Soc,  87  Kan.  93, 
14  Pac.  449 ;  Supreme  Conclave,  etc.,  v.  Cap* 
pella  (C.  a)  41  Fed.  1;  McLaughlin  v.  Mc- 
Laughlin, 104  Oal.  ITl,  37  Pac.  865,  43  Am. 
St  Rep.  88;  Wendt  v.  Legion  of  Honor,  72 
Iowa,  682,  34  N.  W<.  470.  Of  course,  as  as- 
serted in  Mason  t.  Mason,  supra,  there  are 
cases  arising  upon  mutual  benefit  insurance 
In  which  the  principles  of  equity  may  be 
invoked  to  aid  a  defective  exercise  of  power 
by  the  assured  la  making  a  change  in  the 
beneficiary,  or  in  a  case  in  ■which  an  ele- 
ment of  fraud  upon  the  part  of  the  benefi- 
ciary Is  Involved.  Generally  speaking,  how- 
ever, such  cases,  in  the  absence  of  any  ques- 
tion of  fraud  or  other  wrong  on  the  part  of 
the  benefldaty  preventing  the  change  from 
being  made  In  accordance  with  the  prescrib- 
ed mode,  are  those  in  which  the  change  has 
been  actually  made  by  the  assured,  but  In 
so  doing  the  method  provided  has  not  been 
strictly  imrsued.  Grand  Lodge,  etc.,  U.  W. 
v.  Noll,  90  Mich.  87,  M  N.  W.  268,  15  L.  R. 
A.  850,  80  Am.  «t.  Rep^  41S;  Isgrigg  t. 
Schooley,  126  Ind.  94,  25  N.  B.  151 1  Sapieme 
Conclave,  etc.,  ▼,  Oappella,  supra ;  Jory  v.  Su- 
preme Council  A.  Xj.  of  H.,  105  Oal.  20,  38 
Pac.  624,  26  L.  R.  A.  783,  45  Am.  St  Rep.  17. 
In  the  case  at  bar,  there  is  no  room  for 
invoklhg  the  aid  of  equity,  as  there  Is  no  ele- 
ment of  fraud  therein,  and  there  is  no  de- 
fective exercise  by  the  assured  of  the  power  or 
right  to  change  his  original  beneficiary.  It 
Is  not  shown  that  he  endeavored  or  under<- 
took  to  comply  with  the  method  prescribed  in 
the  contract  for  displacing  the  appellee  and 
substltutlxig  appellant  In  her  place  as  benefi- 
ciary. Neither  does  it  appear  that  ai^ellee 
did  aniythlng  whatever  to  prevent  him  from 
substituting  appellant,  by  the  mode  provided, 
as  the  beneficiary  to  whom  the  death  benefit 
should  be  paid.  It  is  a  rule  well  established 
that  a  policy  of  insurance  issued  by  a  mutual 
benefit  society  or  association  is  unlike  an 
ordinary  life  policy  of  insurance,  as  it  cre- 
ates no  vested  right  in  the  beneficiary.  As 
the  authorities  afilrm,  it  is  only  an  expectan- 
cy, and  the. right  of  the  beneficiary  to  the 
proceeds  of  such  policy  does  not  become  vest- 
ed or  absolute  until  the  death  of  the  insured. 
Nevertheless,  the  beneficiary  has  an  interest 
therein,  subject,  however,  to  the  right  of  the 
assured  to  substitute  another  by  complying 
with  or  by  following  the  mode  or  method  pre- 
scribed by  the  contract,  or  by  the  rules  and 
regulations  of  such  society  or  association. 
Holland  v.  Taylor,  111  Ind.  121, 12  N.  B.  116; 
National  Mutual  Aid  Boc.  v.  Lupoid,  supra; 
Gent^  V.  Supreme  Lodge,  E.  of  H.,  supra; 
Highland  t.  Highland,  supra;  Olmstead  v. 
Masonic,  etc,  Soo.,  supra;  Supreme  Con- 
clave, etc.,  Oappella,  supra;  McLaughlin  v. 
McLaut^ln,  supra;  Wendt  v.  Legion  oC 
Honor/ sq>nu 


The  second  paragraph  of  the  complaint 
manlfestiy  is  insufficient  in  facts  to  establish 
that  appellee  was  by  liie  acts  of  the  assured 
displaced  as  the  beneficiary  of  the  Insurance 
and  appellant  substituted  as  such  in  her 
place.  Equally  deficient  in  this  respect  is 
the  third  paragraph  under  the  facts  therein 
alleged.  In  the  latter  the  eomplainant  relies 
upon  what  Is  claimed  to  be  an  equitable  as- 
signment to  her  of  the  certificate  of  insur- 
ance by  reason  of  the  facts  that  the  insured 
delivered  to  her  said  certiflettte  and  the  book 
of  rules  attached  thereto,  and  as  a  part  of 
the  same  transaction  Informed  her  that  the 
Insurance  money  was  her  -  property,  etc.  It 
may  be  said  that  the  third  paragraph  dis- 
closes that  the  Insured  wholly  Ignored  the 
prescribed  method  for  Changing  his  benefi- 
ciary by  means  of  which,  had  he  pursued  i^ 
he  mlj^t  have  successfully  exercised  such 
right 

The  next  and  final  qaestlon  presented  for 
consideration  is:  Did  the  divorce  secured 
from  appellee  by  John  F.  Rled,  the  assured, 
alone  operate  to  render  her  thereafter  inell« 
giUe  as  the  beneficiary  and  deprive  her  of  re- 
ceiving the  death  benefits  In  controversy  in 
this  action?  Counsel  for  appellant  argue 
and  contend:  That  the  very  object  of  the  re- 
lief department  in  question  was  the  estab- 
llsbment  of  a  fund  for  the  payment  of  definite 
amounts  to  employes  contributing  thereto, 
and  in  the  event  of  their  death  to  be  paid 
only  to  relatives  or  other  dependents;  that 
by  reason  of  the  divorce  appellee  no  longer 
thereafter  sustained  the  relatlcm  to  the  in- 
sured as  is  required  by  the  laws  of  such  de- 
partment or  association;  that,  inasmuch  as 
the  decree  terminated  all  of  the  relations  ex- 
isting between  appellant  and  her  said  hus- 
band, therefore  she  was  neither  his  relative, 
a  member  of  his  family,  nor  in  any  manner 
dependeiit  upon  hlui  for  support  Conse- 
quently, it  is  argued,  she  ceased  to  be  the 
lawful  beneficiary  and  must  be  held  to  be 
deprived  of  receiving  payment  of  the  money 
in  question. 

It  may  be  conceded  that  by  the  divorce  In 
question  the  relation'  of  husband  and  wife 
was  terminated,  and  the  wife  was  no  longer 
a  relative  or  dependent  of  her  former  hus- 
band, and  in  the  event  of  his  death  could 
not  iB'  any  sense  be  regarded  as  his  heir; 
but  It  does  not  follow  that  frois  the  mere 
fact  of  the  divorce  alone  she  was  thereby 
disqualified  as  a  beneficiary  and  deprived  of 
the  benefits  provided  for  by  the  insurance 
certi%»te.  Of  course,  the  relief  department 
might  have  provided,  either  In  the  contract 
of  Insurance  or  In  its  by-laws,  rules,  and  reg- 
ulations, that  In  the  event  the  wife  of  the 
insured,  whom  he  had  designated  as  his  bene- 
ficiary, should  be  divorced  from  him,  such 
divorce  should  terminate  her  rights  as  a  bene- 
ficiary and  deprive  her  of  the  death  benefits. 
This,  however,  was  not  done,  for  we  discover 
no  provision  to  that  effect,  either  in  the  ap- 
^tcatiou^  certificate^  by-laws,  or  regulations 
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of  the  deiMrtmebt  Under  die  dicnmBtuicea, 
there  is  notblng  which  will  require  a  conrt 
to  read  snch  a  condition  or  proTlglon  into 
the  contract  of  Insurance  herein  involved. 
In  view  of  the  by-laws,  rules,  and  regula- 
tions, it  certainly  is  not  tenable  to  argue 
that  no  one  but  relatives  of  the  assured, 
members  of  his  family,  or  dependents,  can  be 
lawfully  designated  by  him  as  his  beneficia- 
ries, and  that  such  beneficiarlea  must  not 
only  occupy  such  a  relation  to  the  astored 
when  appointed,  hut  must  maintain  the  same 
status  at  bis  death;  otherwise  they  will  be 
deprived  of  their  right  as  beneficiarlea.  It 
will  be  noted  that  rule  8  of  the  relief  depart- 
ment provides  that  the  fund  is  payable  "to 
relatives  or  other  beneficiaries  specified  la  the 
api^lcation  of  such  employes."  Rule  28  does 
not  require  that  the  beneficiary  shall  be  con- 
fined alone  to  the  relatives  of  the  employ^, 
for  it  provides  that  an  applicant  "may,  In 
bis  application  or  subsequently,  designate  a 
beoeflciary  to  receive  his  death  benefit  other 
than  relatives,"  etc.  Rule  29  provides  that 
the  death  benefits  "shall  be  payable  only  to 
the  beneficiary  or  beneficiaries  designated  in 
the  application  to  receive  the, same.  If  living 
at  the  death  of  the  member,"  etc. 

It  may  be  asserted  that  nrither  the  rules  of 
the  relief  department  nor  the  provisions  of 
the  insurance  contract  in  question  limit  or 
confine  the  appointment  of  a  beneficiary  by 
an  applicant  to  members  of  his  family  oir  his 
relatives,  or  to  others  who  are  dependent  up- 
on him  for  support  It  Appears  that,  nn<ter 
the  rules  and  regulations  in  question,  there 
are  only  two  essential  requirements  in  regard 
to  a  beneficiary:  First,  that  he  or  she,  as  the 
case  may  be,,  be  appointed  or 'designated  by 
the  Insured;  second,  that  he  or  she  remains 
living  as  such  beneficiary  at  the  death  of  the 
insured.  If  not  Uvlng,  thai  and  in  that 
event  the  death  benefit  shall  be  payable  to  the 
persons  and  in  the  order  as  provided  by  rule 
29,  supra.  Appellant's  counsel  cite  and  rely 
upon  decisions  of  the  courts  of  sister  states 
In  cases  arising  out  of  policies  issued  by  mu- 
tual benefit  societies  wherein  the  wife  of  the 
insured  had  been  made  the  beneficiary,  but 
subsequently  the  relations  of  husband  and 
wife  were  severed  by  divorcei  In  these  cases 
It  Is  true  It  was  held  that  the  divorce  of  the 
husband  and  wife  terminated  the  latter's 
rights  as  beneficiary,  and  thereafter  she  was 
not  entitled  upon  .his  death  to  receive  the 
benefits.  These  cases,  however,  are  not  at>- 
plicable  to  the  case  at  bar  for '  the  reason 
that  the  decisions  therein  depended  upon,  and 
In  the  main  were  controlled  byi  the  roles  and 
regulations  of  the  society  or  association  is- 
suing the  policy  of  Insurance,  which  rules 
and  regulations  were  quite  different  from 
those  involved  in  this  appeal.  Notably  among 
these  decisions  is  T^er  v.  Odd  Fellows  Mu- 
tual Relief  Association,  145  Mass.  134,  18  N. 
E.  863.  The  latter  case  involved  a  policy  of 
insurance  issued  to  the  husband,  in  which  he 
had  designated  his  wife  as  the  bcnefidaiy. 
86N.E.-54 


Some  five  years  after  recefvtng  the  policy,  he 
and  his  wife  were  divorced.  Tbe  association, 
in  that  case,  was  organized  under  an  agree- 
ment that  the  organization  was  for  the  pur- 
pose of  defraj^g  the  expenses  of  sickness^ 
burial'  of  its  deceased  members,  and  render- 
big  pecuniary  aid  to  the  families  of  the  de- 
ceased members  or  other  heirs.  The  by-laws 
of  the  association  provided  that:  "After 
payment  of  the  expenses  of  the  funeral  and 
of  -last  sickness,  the  balance  shall  be  paid  to 
the  person  or  persons  designated  by  the  mem- 
ber in  his  application  for  membership,  or  last 
legal  assignment,  provided  such  person  or  per- 
sons are  Ae<r«  or  members  of  the  decedent's 
family."  (Our  Italics.)  It  was  held  in 
that  case  that  at  the  death  of  the  insured 
the  relation  of  the  beneficiary  to  him  at  that 
time  must  be  such  as  was  contemplated  and 
provided  by  the  agreement  of  the  association 
and  Its  by-laws  relating  to  the  payment  of 
benefits,  and  that  consequently,  as  the  divorc- 
ed wife  did  not  sustain  such  a  relation,  she 
was  not  entitled  to  receive  the  death  benefit 
on  the  death  of  the  insured.  The  court  in 
that  appeal  said:  "At  the  time  of  the  death 
at  L.  B.  Tylei*,  his  former  wife,  Etta  A-  Tyl- 
er, was  not  a  member  of  his  family,  nor  one 
of  his  heirs,  but  her  connection  with  him 
had  been  severed  by  divorce.  We  therefore 
think  she  had. lost  her  rights  under  the  desig- 
nation of  her  former  husband  and  was  not 
entitled  to  anything  from  the  defendant  as- 
sociation after  his  death."  Under  the  by- 
laws of  the  society  involved  In  the  latter  case, 
the  decision  of  the  conrt  therein  Is  quite 
Inapplicable  to  the  case  at  bar.  fiad  the  by- 
laws or  regulations  of  the  relief  department 
in  question  provided  or  contemplated  that  the 
beneficiary  of  a  member,  in  order  to  be  eligi- 
ble to  be  appointed  as  such,  must,  at  the 
time  of  the  appointment,  belong. to  a  certain 
designated  class,  or  In  other  words,  that  the 
beneficiary  must  be  confined  or  limited  to  rel- 
atives of  the  assured  or  members  of  bts  fami- 
ly, or  tP  dependents,  and  that  such  rela- 
tion of  the  beneficiary  must  continue  to  ex- 
ist at  the  maturity  of  the  insurance,  then 
under  the  circumstances  we  would  have  for 
consideration  quite  a  different  proposition 
from  that  which  is .  presented.  Appellant 
was,  under  the  rules  and  regulations  of  the 
relief  department,  eligible  or  qualified  for 
appointment  as  beneficiary  in  the  first  In- 
stance, and,  as  we  have  held,  had  not  been 
displaced  as .  such  by  the  insured  prior  to 
his  death.  The  fact  that  the  conjugal  rela- 
tions existing  between  her  and  her  former 
husband  at  the  time  she  was  designated  or 
appointed  his  beneficiary  thereafter  had  been 
severed  by  a  divorce,  prior  to  the  maturity 
of  the  policy,  did  not,  under  the  governing 
rules,  by-laws,  and  regulations  of  the  relief 
department,  render  her  ineligible  as  such 
beneficiary,  or  bar  or  deprive  her  of  the 
right  to  receive  the  Insurance  money  paid  In- 
to court  by  the  relief  department  niwn  the 
certificate  of  insurance.    The  following  cases 
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folly  sustain  this  yiew  of  the  queetloa 
Brown  V.  A.  O.  U.  W..  208  Pa.  101,  57  Atl. 
176;  Courtois  t.  Grand  Lodge,  A  O.  U.  W., 
135  Cal.  552,  67  Pac.  970,  87  Am.  St  Rep. 
137;  Overblser  r.  Overblser,  14  Colo.  App.  1, 
59  Pac  75. 

In  each  of  these  cases  the  wife  of  the  as- 
sured person  had  been  appointed  by  him  as 
his  beneficiary.  Thereafter,  but  prior  to  his 
death,  the  parties  were  divorced.  In  each 
case  the  conrt  held  that,  as  there  was  nothing 
in  the  contract  of  insurance,  by-laws,  or  regu- 
lations of  the  society  or  association  to  the 
contrary  which  disqnallfled  the  wife  as  a 
beneficiary  in  the  event  of  her  divorce  from 
the  assured,  she  was  not  therefore  rendered 
ineligible  or  deprived  of  receiving  the  death 
benefit  at  its  maturity.  As  a  general  rule, 
the  authorities  affirm  that  a  policy  of  life 
Insurance  or  the  appointment  or  designation 
of  a  beneficiary,  which  is  valid  in  its  inc^)- 
tlon,  continues  and  remains  valid,  although 
the  Insurable  Interest  or  relationship  of  the 
beneficiary  has  ceased  or  terminated,  unless 
U  Is  otherwise  stipulated  or  provided  in  the 
contract  to  the  contrary.  Bacon  on  Benefit 
Societies,  {  253;  Conn.  Mutual  Life  Ins.  Co. 
V.  Schaefer,  94  U.  S.  457,  24  L.  Ed.  251. 

We  conclude  that  the  lower  court  did  not 
err  In  sustaining  the  demurrer  to  the  second 
and  third  paragraphs  of  appellant's  com- 
plaint 

Judgmoit  afilrmed. 


(171  Ind.  503) 


(No. 


KUNKAIiMAN  et  al.  v.  GIBSON  et  al, 
20,999.) 
(Supreme  C!ourt  of  Indiana.    Jan.  5,  1909.) 

1.  DBAII7S  (§  2*)— Jdbisdiction. 

It  is  for  the  General  Assembly  to  determine 
the  measure  of  jurisdiction  it  will  grant  or 
withdraw  In  the  matter  of  construction  of  public 
drains. 

[Ed.  Note.— For  other  cases,  see  Brains,  Dec. 
Dig.  S  2.»] 

2.  Dbains  (S  2*)— Constbtjction— Repeat,  of 
Statutes— Continuance  ok  Modification 
of  Pkoceedings. 

Under  Act  March  6,  1905  (Acts  1905,  p. 
436,  c.  157),  providing  a  new  drainage  law, 
and  declaring  all  prior  laws  relating  to  drain- 
age repealed,  but  tnat  such  repeal  shall  not  af- 
fect any  pending  proceedings  in  which  there  is 
no  attempt  to,  and  which  will  not  lower  or  af- 
fect any  lake  exceeding  10  acres  in  area,  there 
is  no  jurisdiction  to  continue  a  proceeding  which 
at  the  time  the  act  goes  into  effect  attempts 
to  affect  lakes  of  that  area,  or  to  modify  the 
proceeding  to  one  that  shall  not  so  attempt. 
[Ed.  Note.— For  other  cases,  see  Drains,  Dea 
Dig.  §  2.»] 

8.  CoNSTiTUTioNAi,  Law  (§  112*)  —  Vested 
Rights  —  Un adjudged  Costs  —  Repeal  of 
Statutes— "Liability." 

As  between  the  parties  to  a  pending  pro- 
ceeding to  establish  a  public  drain,  unadjndged 
costs  do  not  constitute  a  liability  within  Burns' 
Ann.  St.  1908.  g  248,  providing  that  repeal  of 
a  statute  shall  not  extinguish  any  liability  in- 
curred under  it ;  so  that  as  between  such  par- 
ties repeal  of  the  statute  for  the  proceeding  by 


Act  March  6,  1905  (Acts  1905,  p.  456,  c.  157), 
and  its  CMtsequent  dismissal,  did  not  aiSect  any 
vested  or  contractual  right. 

[Ed.  Note. — For  other  cases,  see  CJonstitution- 
al  Law,  Cent  Dig.  %  270;   Dec.  Dig.  {  112.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4111-4116.] 

On  petition  for  rehearing.    Overruled. 
For  former  report  see  84  N.  B.  985. 

H.  Q.  Zimmerman,  Robt  W.  McBrlde,  O. 
L.  Ballow,  and  Wlgton  &  Green,  for  appel- 
lants. Marshall,  McNagny  &  Chigston,  J.  W. 
Hanan,  F.  P.  Bothwell,  and  L.  H.  Wrlgley, 
for  appellees. 

PER  CURIAM.  It  Is  for  the  Genoral 
Assembly  to  determine  the  measure  of  Juris- 
diction which  it  will  grant  or  withdraw  in  re- 
lation to  the  construction  of  public  drains. 
Taylor  v.  Strayer,  167  Ind.  23,  78  N.  E.  236, 
119  Am.  St  Rep.  469.  An  examination  of  the 
drainage  legislation  of  1905  shows  a  predomi- 
nate purpose  In  the  legislative  mind  to  pre- 
vent the  drainage  of  lakes  of  more  than  a 
specified  area,  and  to  that  end  the  General  As- 
sembly, in  repealing  all  prior  drainage  lavs, 
saved  existing  proceedings  only  in  certain  cas- 
es. As  to  the  ezcep'ted  proceedings,  It  left  the 
prior  laws  in  force  to  secure  their  consumma- 
tion. This  proceeding  was  stricken-  down  by 
the  statute  because  It  amounted  to  an  "attempt 
to"  drain  a  protected  lake.  Ck>nceming  the 
legislation  here  involved,  we  said  in  Taylor 
T.  Strayer,  supra:  "It  was  also  the  express- 
ed Intent  of  the  Legislature  to  save  all  pend- 
ing ditch  proceedings  which  bad  not  progress- 
ed to  final  Judgment  provided  the  proposed 
ditches  were  not  designed  to  and  would  not 
affect  lakes  with  the  surface  area  named." 
The  time  when  the  law  went  Into  operation 
was  the  testing  tbne  for  the  determination  of 
the  qnes'tion  as  to  whether  this  proceeding 
should  continue.  The  further  language  of 
the  clause,  which  had  to  do  with  the  actual 
result  of  lowering  a  protected  lake,  was  to 
guard  against  eventualities,  whldt  might 
have  that  result  It  Is  only  upon  the  con- 
struction which  we  have  given  to  the  saving 
clause  that  all  of  its  lai^uage  can  l>e  made 
operative. 

It  must  not  be  forgotten  that  the  saving 
clause  dealt  with  two  classes  of  cases  only: 
Those  existing  proceedings  which  were  to  be 
concluded  under  former  laws,  and  those 
which  were  to  abate.  As  to  the  latter  class, 
there  was  no  authority  left  to  modify  the 
character  of  such  proceedings,  for  former 
laws  were  repealed  as  to  cases  not  within 
the  class  referred  to,  while  the  new  law  did 
not  govern  such  cases,  since  pending  proceedr 
Ings  which  were  not  afCected  by  the  rqseal 
would  be  concluded  as  if  the  "act  had  not 
been  passed."  It  was  therefore  impossible 
to  change  a  proceeding  that  had  failed  by 
reason  of  the  repeal  of  the  old  law  so  as 
to  continue  it  under  the  new  law.    In  otb- 
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•r  words,  appellants'  dalm  of  a  right  to  bare 
the  report  modified  so  as  to  arold  the  stat- 
nte  Involves  the  objection  that  there  is  no 
law  nnder  which  they  can  proceed.  Coun- 
sel for  appellant  state  that  they  are  nnablc 
to  understand  how  there  could  be  any  Justice 
In  a  repealing  clause  which  would  leave  the 
petitioners  with  a  heavy  burden  of  costs.  At 
the  most,  the  question  whether  the  act  op- 
erates fairly  is  a  consideration  which  goes  to 
its  canstmction,  but  we  may  say  that  we  fall 
to  perceive  how  Justice  would  be  promoted 
by  permitting  a  large  amount  of  costs,  made 
In  the  effort  to  carry  out  a  materially  larger 
scheme  of  drainage,  to  be  laid  upon  land- 
owners within  the  restricted  district  who  had 
nothing  whatever  to  do  with  the  inatltntlon 
and  carrying  ont  of  the  proceeding.  Doubt- 
less it  was  the  consideration  that  equal  and 
exact  Justice  could  not  be-  done  in  many 
cases  wherein  jurisdiction  was  withdrawn 
which  prompted  the  Legislature  to  make  no 
provision  whereunder  the  character  of  the 
proceedings  could  be  modified.  As  between 
the  parties  hereto,  it  cannot  be  said  that  nn- 
adjndged  costs  constitute  a  Jiablllty  within 
section  248,  Bums'  Ann.  St  1908,  and,  as  be- 
tween such  parties,  the  repeal  of  the  statute 
and  the  dismissal  of  the  proceeding  did  not 
affect  any  vested  or  contractual  right  Tay- 
lor V.  Strayer,  supra. 

We  have  again  considered  the  points  origi- 
nally made  for  a  reversal  in  addition  to  con- 
sidering the  petition  and  argument  for  a  re- 
hearing, and  we  continne  of  opinion  that  no 
available  error  exists. 

The  petition  is  therefore  overruled. 


on  Ind.  4M)  ' 

CLARK,  Auditor,  et  al.  v.  VANDAI.TA  R.  CO. 
et  aL    (NOk  20,998.)  t  - 
(Snpieme  Conrt  of  Indiana.    Jan.  6,  1909.) 

1.  Taxation  (J  25*)  ■— BtjuAirrr  of  Taxa- 
noN. 

Under  the  Constitntion  directing  the  0«n- 
eial  Aasembly  to  provide  by  law  for  a  uniform 
and  equal  rate  of  assessment  and  taxation  and 
to  prescribe  such  regnlations  as  will  secure  a 
Just  valuation  of  all  property  for  taxation,  the 
method  beat  calcnlated  to  secure  egnality  and 
oniformity  is  left  to  the  Judgment  of  the  Legis- 
lature, and  its  decision  must  be  followed  by  all 
taxing  officers. 

[Bd.    Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  I  69;  Dec  Dig.  |  26.*] 

2.  Taxatxom  (§  890*)— Railboads  —  SrAtOTES 
—  CoMSTBUciioH  —  "Eabnihos"  —  "Nrr 
Barninos." 

Bums'  Ann.  8t  1901,  i|  8496-8499,  8903, 
8688,  855S,  providing  tor  the  taxation  of  rail- 
roads, requiring  railroads  to  make  statements 
giving  the  amount  of  the  capital  stock,  annual 
gross,  and  net  earnings,  etc.,  when  considered  in 
the  light  of  the  history  of  legislation  on  the  sub- 
ject of  railroad  taxation  and  the  construction 
placed  on  such  legislation,  leonire  the  ascertain- 
ment of  the  value  of  railroad  property  for  tax- 
ation, which  valuation  incluaes  all  the  property 
of  the  railroad  company,  except  that  specifically 
exempt,  and  the  state  beard  of  tax  commission- 


era  in  assessing  the  joopertv  of  a  railroad  com- 
pany must  take  into  consideration  its  money 
on  hand  or  on  deposit,  and  the  money  on  band 
cannot  be  retaxed  as  money ;  the  word  "earn- 
ings" signifying  money,  and  "net  earnings"  the 
sum  received  in  excess  of  operating  expenses. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  f  390.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2302-2304;  voL  8,  p.  7646;  vol  6, 
pp.  4t77,  477&1 

3.  Taxation  ({  611*)  —  Railboads  —  Assess- 
iiEKT— JtrDiciAt  Review. 

The  conrt,  in  a  suit  by  a  railroad  company 
to  enjoin  the  collection  of  taxes  levied  by  the 
local  taxing  officers  on  money  of  the  railroad, 
cannot  inquire  into  the  evidence  on  which  the 
state  boara  of  tax  commissionen  acted  in  as- 
sessing the  property  of  the  railroad  company, 
but  must  presume  that  the  board  discharged  its 
duty  and  considered  the  money  of  the  company 
in  determining  the  valuation  of  tke  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Deo.  Dig.  I  611.*] 

4.  Taxation  (}  390*)— RAiLaoAOS. 

An  Indiana  corporation  operated  lines  of 
road  in  Indiana  belonging  to  another  Indiana 
railroad  corporation  under  a  contract  binding 
it  to  pay  a  specified  percentage  of  the  gross 
earnings  as  rentals,  field,  that  the  funds  set 
apart  for  the  leased  lines  in  Indiana  belonged  to 
the  lessor  corporation,  and  were  not  taxable  sep- 
arately from  the  property  of  the  corporation, 
but  must  be  considered  in  determining  the  tax> 
able  value  of  its  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  i  390.*] 

a.  Taxation  (S  390*)— Raii.boad8. 

An  Indiana  railroad  corporation  operated 
lines  of  road  belonging  to  an  Illinois  railroad 
corporation  under  a  contract  to  pay  a  specified 
per  cent  of  the  gross  earnings  as  rentals,  field, 
that  the  funds  set  apart  for  and  belonging  to  the 
Illinois  corporation,  being  physically  in  Indiana 
in  the  possession  of  the  receiver  of  tha  Indiana 
coiporation,  were  subject  to  taxation  for  state 
and  county  purposes  under  Bums'  Ann.  St 
1001,  i  8421,  subd.  9,  providing  that  the  person- 
al property  of  nonresidents  in  the  possession 
of  any  perstHi  or  corporation  as  receiver  shall  b« 
assessed  for  state  and  county  purposes,  but  only 
on  an  assessment  against  the  Illinois  corpora- 
tion, or  the  receiver  as  tmstee  thereof. 

[Ed.    Note.— For  other  cases,   see  Taxation, 
Dec  Dig.  I  390.*] 
9.  Taxation  ({  890*)— Railboads. 

An  Indiana  railroad  corporation  operated 
lines  of  road  belonging  to  an  Illinois  corporation 
under  a  contract  binding  it  to  pay  a  specified 
per  cent  of  the  ^ross  earnings  as  rentals.  The 
Indiana  corporation  was  in  the  bands  of  a  re- 
ceiver, who  had  possession  of  the  funds  set 
apart  for  and  belonging  to  the  Illinois  corpora- 
tion as  rentala  field,  that  the  taxes  assessed 
against  funds  of  the  Illinois  corporation,  or  in 
the  hands  of  the  receiver  as  trustee  thereof, 
must  be  collected  from  the  property  of  the  Illi- 
nois corporation  found  in  possession  of  the  re- 
ceiver as  agent  pursuant  to  Bums'  Ann.  St 
1901,  i  a587. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec  Dig.  {  390.*] 

7.  Taxation  (J  390*)— Railboadb. 

An  Indiana  railroad  corporation  operated 
lines  of  road  of  an  Illinois  corporation  nnder  a 
contract  binding  it  to  pay  a  specified  per  cent 
of  the  gross  earnings  as  rentals.  The  Indiana 
corporation  was  in  the  hands  of  a  receiver,  and 
the  funds  belonging  to  the  Illinois  corporation 
as  rentals  were  erroneonsly  assessed  to  the  In- 
diana corporation.     Subsequently,  there  waa  a 
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eoiwondation  of  tii«  eompanlet  aod  the  foima- 
tion  of  a  new  corporation.  Beld  that,  sipce  the 
funds  belonffin);  to  the  Illinois  cori>oraaon  should 
not  be  asfseased  and  collected  against  the  prop- 
erty of  the  Indiana  coiporation,  the  fact  that 
there  had  been  a  consolidation  of  the  companies 
did  not  yalidate  the  taxes. 

[EM.  Note. — For  other  eases,  see  Taxation, 
Dee.  Die-  S  390.*] 

Appeal  from  Superior  Court,  Marion  Coua- 
tyj  Vinson  Carter,  Judge. 

Action  by  the  Tandalla  Railroad  Company 
and  others  against  Cyrus  J.  Clark.  Auditor 
of  Marlon  County,  and  others.  From  a  judg- 
ment for  plalntUCs,  defendants  appeaL  Af- 
firmed. 

Caleb  S.  Denney,  Morton  S.  Hawkins,  and 
Merrill  Moores,  for  appellaats,  S.  O.  Pickens 
and  Holtzman  &  Colonan,  for  appellees. 

HADLBY,  X  In  1904,  the  taxing  officers 
<>f  Vigo  and  Marlon  counties  made  certain 
assessiiientB  for  taxes  against  the  Terre  Haute 
ft  Indianapolis  Railroad  Company,  and  Vol- 
n^  T.  Malott,  receiver  of  said  coqipany; 
said  assessments  being  made  on  moneys  in 
the  possession  of  said  receiver,  including 
i^edal  funds,  or  rentals,  arising  from  leases, 
or  operating  contracts,  with  other  railroad 
companies  located  In  Indiana  and  Illinois, 
and  the  same  being  assessed,  as  omitted  prop- 
erty, for  the  years  1889  to  1904.  inclusive, 
and  as  belonging  to  the  Terre  Haute  &  In- 
dianapolis Railroad  Company.  After  the 
making  of  said  assessments,  the  Terre  Haute 
&  Indianapolis  Railroad  Company  consolldatr 
ed  with  all  of  said  leased  and  other  com- 
panies, thereby  forming  the  Vandalia  Rail- 
road Company,  appellee,  and  by  virtue  of  the 
<x>nsoIldating  contract  the  appellee  company 
took  over  and  became  the  owner  of  all  the 
property  of  the  Terre  Haute  ft  Indianapolis 
Railroad  Company.  The  tax  collection  of- 
ficers of  Vigo  and  Marion  counties  are  at- 
tempting to  collect  said  omitted  taxes  by 
levy  on  the  property  formerly  owned  by  the 
Terre  Haute  ft  Indianapolis  Railroad  Com- 
pany. The  appellee  company  brings  this  ac- 
tion to  enjoin  such  collection  of  taxes,  and 
claims  that  under  the  railroad  taxing  law  of 
Indiana  money  is  not  taxable  as  a  distinct  and 
speciflc  article  of  property,  but  must  be,  un- 
der the  statute,  considered  and  estimated,  by 
the  assessing  officers,  as  but  a  constituent 
dement  of  value  of  that  part  of  railroad 
property  which,  from  Its  very  nature,  should 
be  taxed  as  a  unit,  and  that  the  special  as- 
sessments complained  of  are  void,  partlcti- 
larly  those  pertaining  to  moneys  belonging 
to  the  Terre  Haute  ft  Indianapolis  Railroad 
Company,  or  its  lessor  companies,  located  in 
the  state  of  Indiana.  The  trial  court  adopt- 
ed the  view  urged  by  appellee  company,  and 
we  have  not  been  convinced  that  the  conclu- 
sion reached  was  erroneous. 

Our  Constitution  directs  that  the  General 
Assembly  shall  provld*,  by  law,  for  a  uniform 


and  equal  rate  of  assessment  and  taxation, 
and  shall  prescribe  such  regulations  as  wiU 
secure  a  Just  valuation  of  *li  property  for 
taxation  purposes.  From  the  great  variety 
of  property  which  should  bear  the  burden  oi 
taxation,  the  diverse  character  of  ownen, 
and  multiplicity  of  uses  to  which  It  la  put, 
our  legislative  body,  for  more  than  a  half 
oeatary,  has  recognized  the  necessity  for  dif- 
ferent methods  for  the  assessment  ot  dif- 
ferent classes  of  property,  to  securo  a  Just 
and  uniform  valuation.  In  Its  first  enact- 
ment under  the  new  Constitution,  to  wit,  in 
June,  1BS2  (1  Gav.  ft  H.  Rev.  St  1870,  p.  6^, 
for  the  valuaticm  and  assessment  of  property 
for  taxation,  it  ia  plainly  evident  that  It  was 
the  legislative  intent  to  dUferaitiate  the  val- 
uatioD  and  appraisement  of  railroad  property 
for  taxation  from  that  of  individuals.  Sec- 
tion 10  mskes  It  the  duty  of  all  persons  of 
full  age,  of  sound  mind,  and  not  married 
women,  to  list  all  his  property,  and  specifical- 
ly requires  him  to  list  all  moneys  in  his  pos- 
session, or  on  deposit,  and  all  credits  due 
and  owing  him.  Section  S2  of  the  act  dasses 
rallroadB  with  .other  public  service  corpora- 
tions, such  as  plank  and  tutnpUee  roads,  tele- 
graph and  bridge  companies,  and  requires  tin 
PBoper- accounting  officers  of  the  company  to 
furnish,  tinder  oath,  to  the  andltor  oC  the 
county  where  Its  principal  office  Is  situate,  a 
list  of  the  capital  stock  of  the  company,  its 
value,  and  a  statement  dividing  all  the  capi- 
tal stock  among  the  sevwal  counties  tlir«ttgli 
which,  or  Into  whidi,'  the  road  runs,  ^nie  d^ 
tails  as  to  railroads  are  meager,  but  it  Is  ap- 
parent that  the  effort  was  to  provide  a  sys- 
tem by  which  all  railroad  property  of  every 
kind  should  be  valued  as  a  unit,  and  the 
valuation  distributed  equitably  along  tbe  line 
for  taxation. 

It  is  also  Important  to  note  that,  wbUe  the 
act  of  1852  ia  spedfie  In  more  .tiian  one  sec- 
tion that  all  moneys  and  credits  belonging  to 
private  persons  shall  be  given  in  and  taxed, 
th^re  Is  an  entire  absence  of  mention  of 
moneys  and  credits  belonging  to  railroad 
companies.  A  further,  significant  fact  Is  fur- 
nished by  tlie  amendatory  act  of  1858  (Acts 
1858,  p.  24i  c.  4),  which  provides  that  raU- 
road  companies  may  omit  from  thelf  lists  all 
lands  owned  by  the  company  that  are  not 
used  In  operating  the  road,  -  and  declaring 
that  such  lands  should  be  assessed  and  taxed 
In  the  counties  where  situate,  and  In  the 
same  manner  as  lands  belonging  to  private 
persons.  This  provision  ia  equivalent  to  an 
affirmative  declaration  that  all  other  proper- 
ty o<  railroads  should  be'-sssassed  and  taxed 
In  a  manner  dlfferejit  from  private  persons. 
It  was  not  hard  to  .see,  even. In  1852,  that 
the  transient,  mobile  character  of  locomo- 
tives and  cars  used  In  transacting  the  busi- 
ness of  rallroadB,  that  the  company's  earn- 
ings. Its  capital  stock,.  Its  franchise — in  fact 
all  the  company's  belongings,  except  Its  track 
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and  real  estate,  tucvlng  a  situs  as  much  in 
one  county  occupied  by  tbe  road  as  In  an- 
other, here  to-day  and  tbere  to-morrow,  la 
this  state  or  out  of  It,  as  business  need  re- 
qnire — conld  not  be  assessed  under  the  gen- 
eral  taxing  laws  as  -located  in  any  comity, 
and  conld  not  have  the  principal  values  ac- 
credited to  the  county  contalnlnji:  the  home 
office,  without'  great  injustice  to  other  coun- 
ties traversed  by  the  railroad.  At  that  early 
date  in  tbe  history  of  railroads,  the  purpose 
then  adopted,  of  devising  a  scheme  for  the 
taxation  of  railroads  that  would  not  only  se- 
cure a  fair  valuation  of  tbe  whole  property, 
but  an  equitable  distribution  of  that  value 
among  the  several  counties  afflected,  has 
threaded  through  every  taxaticm  statute  pass- 
ed from  that  day  to  this,  and,  accordingly, 
the  statute  of  1891  (Acts  1891,  p.  199,  c.  09; 
sectlOD  8408,  Bums'  Ann.  St  1901;  section 
10,140  et  seq..  Bams'  Ann.  St  1908),  which  gov- 
erns In  this  cate,  except  for  tbe  years  1889  and 
1890,  differ  from  tbe  old  law  only  in  giving 
fuller  and  more  complete  details  in  matters  of 
classification  and  assessment.  In  these  lat- 
ter respects  the  evolution  has  proceeded  along 
with  the  rapid  maltlpllcation  of  railroads 
through  Acts  1859,  p.  3,  c:  1,  Act  1865,  p.  121, 
c.  27,  Acts  1872,  p.  57,  c  37,  Rev.  St  1881, 
H  6209-6521,  and  Acts  1891.  p.  199,  c.  99 
(section  8406,  Bums'  Ann.  St  1901,  section 
10,140,  Bums'  Ann.  St  1908),  until  it  was 
found  necessary,  in  1872,  to  place  railroads 
In  a  class  of  themselves,  and  there  was  then 
adopted,  and  has  since  been  maintained,  a 
more  perfect  system  for  listing  and  assessing 
such  property,  that  is  complete  within  its^, 
and  draws  support  from  no  other  statute. 

The  method  best  calculated  to  secure  equali- 
ty and  uniformity  in  assessment  and  taxation 
is  left  to  tbe  Judgment  of  tbe  Legislature, 
and  tbe  decision  of  that  body  must  be  fol- 
lowed by  all  taxing  ofiBcers.  Tbe  Legislature, 
In  tbe  exercise  of  its  power,  has  conferred 
npon  the  state  board  of  tax  commissioners 
Jurisdiction  to  assess  the  unit  property  of 
railroads  under  two  heads,  namely,  "railroad 
track"  and  "rolling  stock,"  and  has  given 
tbe  board  power,  if  not  satisfied  with  tbe  in- 
formation contained  in  tbe  reports  and  scbed- 
nles  submitted  by  tbe  companies,  toucfalng 
tbe  value  of  their  property,  to  send  for  per- 
sons and  papers,  and  ntake  a  thorough  in- 
vestigation of  its  own.  The  statute  provides : 
"That  the  right  of  way,  inclBding  tbe  super- 
stmctlons,  main,  side,  or  second  track,  and 
toraonts,  turntables,  telegraph  poles,  wires, 
instruments  and  other  appliances,  and  the 
statiMis  and  Improvements  on  soeb  right  of 
way  (except  macSiinery,  stationary  engines 
and  other  fixtures  whleb  shall  be  oMisIdered 
personal  property)  shall  be  held  to  be  real 
estate  for  the  purpose  of  taxation,  and  de- 
nominated 'railroad  track,'  and  shall  be  so 
listed  and  valued."  Section  8406,  Bums' 
Ann.  St  1901.  "Tbe  value  of  'railroad  track' 
shall  be  taxed  in  the' several  counties,  town- 
ahlpo,  dtles,  or  towns,  in  the  proportion  that 


the  length  of  the  main  track  In  such  county, 
township,  city  Or  town,  bears  to  the  whole 
length  of  tbe  road  in  this  state,  except  tbe 
value  of  the  side,  or  second  track,  and  all 
tbe  turnouts,  statlMibonses,  depots,  machine 
8b<^,  or  other  buildings  belonging  to  the 
road,  whl(A  shall  be  taxed  in  tbe  county 
towntdtilps,  city  or  town  In  which  tbe  same  Is 
located."  Section  8497,  Bums'  Ann.  St  1901. 
"The  movable  property  belonging  to  railroad 
company  shall  be  held  to  be  personal  {voperty, 
and  denominated  for  the  purpose  of  taxation, 
'rolling  stock.'  The  taxable  value  of  the 
rolling  stock  as  listed  shall  be  distributed 
and  taxed  In  tbe  several  counties,  and  in  the 
same  way  as  the  property  denominated  'rail- 
road track,'  except  fixed  perscmal  property, 
not  specifically  taxed.  Including  tools,  raw 
material,  machinery,  etc.,  stiall  be  listed  and 
taxed  where  located."  Sections  8498  and 
8499,  Bums'  Ann.  St  1901. 

In  order  to  furnista  tbe  state  board  a  basis 
for  ascertaining  the  value  of  this  unit  itrop- 
erty,  railroad  companies  are  by  tbe  statute 
required  to  file  with  tbe  auditor  of  state, 
who  in  turn  Is  required  to  lay  tbe  same  be- 
fore tbe  state  board,  verified  statem«its,  or 
lists,  on  forms  prescribed  by  the  board,  show- 
ing, as  to  tbe  property  denominated  "rail- 
road track":  Tbe  length  of  the  main  and 
side  tracks,  and  turnouts;  the  proportion  In 
each  county  and  township,  and  the  total  In 
the  state ;  tbe  "rolling  stock,"  whether  own- 
ed or  hired ;  the  number  of  ties  In  track  per 
mile;  tbe  weight  ot  iron,  or  steel,  per  yard, 
in  tbe  main  and  side  tracks ;  tbe  Joints  used 
in  the  track;  tbe  ballasting  of  tbe  road, 
whether  gravel,  stonei  or  dirt ;  tbe  number 
and  quality  of  buildings ;  the  length  of  time 
tbe  rails  have  been  in  use  and  that  the  road 
has  been  built;  tbe  amount  of  capital  stock 
«nd  number  of  shares;  the  amount  of  cap- 
ital stock  paid  up;  tbe  market  value,  or,  if 
no  market  value,  then  the  actual  value  of 
the  shares  of  atodi ;  tbe  total  amount  of  all 
indebtedness,  except  for  operating  expenses; 
and  tbe  total  listed  valuation  of  all  tbe  com- 
pany's tangible  property  within  the  state. 
SecUon  8506,  Bums'  Ann.  St  1901..  If  the 
list  as  prescribed  by  tbe  statute,  riiall  not 
furaish  tbe  board  with  satlatastory  iufomia- 
tion,  it  has  tlie  power  to  seek  further  knowl- 
edge by  compelling  the  prodncti<»  of  books, 
papers,  records,  and  the  attendance  of  wit- 
nesses, section  8555.  And  if  the  board  find 
tbe  scheduleii^  as  required  by  law,  inadequate 
to  bring  out  a  full  disdosnre  of  all  taxable 
property  and  values,  such,  board  has  authori- 
ty to  add  to  tbe  statutory  Interrogatories  sub- 
mitted to  the  company  whatever  it  deems 
proper  and  efCective.  Section  8538,  Bums' 
Ann.  St  1001.  Tbe  statute  further  provides 
that,' when  the  blanks  and  forms  prepared  by 
the  «tate  board  aliall  be  acted  upon  by  the 
railroad  compasQr,.  and  transmitted  to  tbe  au- 
ditor of  state,  the  latter  shall  lay  such  state- 
ment or  schedule,  before  tbe  state  board  at 
Its  annual  ibeetlni^  "and  said  board  shall  as- 
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sess  such  proi)erty  In  the  manner  hereinafter 
provided."  Section  1805.  The  manner  refer- 
red to  Is  set  forth  In  these  words:  "Sec. 
8555.  Said  board  shall  also  assess  the  rail- 
road property,  denominated  In  this  act  as 
'railroad  track'  and  'rolling  sto<&,'  at  its  true 
cash  value;  and  said  board  is  hereby  given 
the  power  and  authority,  by .  committee  or 
otherwise,  to  examine  persons  or  papers. 
The  amount  so  determined  and  assessed  shall 
be  certified  by  the  auditor  of  state  to  the 
county  auditors  of  the  proper  conntlea  The 
county  auditor  shall,  in  like  manner,  distrib- 
ute the  value  so  certified  to  him  by  the  Au- 
ditor of  State,  to  the  several  townships, 
cities  and  towns,  in  his  county,  entitled  to  a 
proportionate  value  of  each  'railroad  track' 
and  'rolling  stock.' " 

The  procedure  in  the  assessment  of  rail- 
road property  for  taxation,  as  provided  by 
later  statutes  and  supplemented  by  assessing 
officers,  Is  full  and  complete,  yet  in  all  the 
taxing  systems  that  have  been  evolved  by 
the  General  Assembly,  and  the  many  changes 
and  modifications  that  have  been  made  there- 
in by  way  of  amendment  since  1852,  the  list- 
ing, or  assessment,  of  money,  or  cash,  as  a 
separate  and  distinct  Item  of  taxable  value, 
so  far  as  the  books  show,  has  not  even  been 
suggested.  It  could  not  have  been  an  over- 
sight In  all  cases  where  money  on  hand,  or 
on  deposit,  is  to  be  taxed,  as  in  the  case  of 
private  persons,  the  Inquiry  for  the  amount 
occupies  a  prominent  place  in  tax  lists. 
When  it  is  entirely  omitted  from  a  tax  list 
by  both  the  statute  and  by  officers  who  have 
Imposed  upon  them  the  duty  of  prescribing 
all  proper  and  necessary  forms,  its  absence 
Is  significant  Another  fact  worthy  of  con- 
sideration is  that  where  the  capital  stock  of 
corporations  Is  to  be  taxed,  or  where  capital 
stock  Is  to  be  considered  in  fixing  taxable 
value,  without  exception,  so  far  as  we  have 
noted,  there  is  no  mention  of  money  on  hand, 
or  deposit,  as  a  separate  Item  to  be  listed. 
In  the  assessment  of  Incorporated  banks,  the 
market  value  of  the  capital  stock,  less  the 
value  of  real  estate  and  tangible  property,  is 
the  taxable  value.  No  one  ever  thought  of 
taxing  the  money  in  the  bank  as  a  separate 
Item,  or  in  addition  to  the  value  of  the  cap- 
ital stock,  since  It  takes  the  money  belonging 
to  the  bank,  associated  with  every  other  ele- 
ment of  value,  to  create  the  market  value  ot 
the  stock.  Sections  8470.  8471,  Bums'  Ann. 
St  1901.  The  taxing  of  foreign  Insurance 
companies  is  based  on  gross  receipts,  less 
gross  losses  paid,  and  not  on  the  amount  of 
moneys  on  band,  or  deposit  on  any  particu- 
lar day.  Section  8477,  Bums'  Ann.  St  1901. 
Telegraph,  telephone,  express,  sleeping  car,, 
and  pipe  line  companies,  whether  organized 
In  this  state  or  another,  are  all  assessed  on 
the  value  of  their  capital  stock ;  that  as- 
sessable value  being  ascertained  from  a  con- 
sideration of  all  the  belongings  of  the  com- 
pany as  exhibited  on  schedules  and  lists  di- 
rected by  the  statute.    In  none  of  these  sched- 


ules and  lists  Is  the  item  of  money  mentioned. 
Sections  8178  to  8481a,  Bums'  Ann.  St  1901, 
Inclusive.  The  same  is  true  in  the  taxation 
of  waterworks,  gas,  manufacturing,  mining, 
gravel  and  turnpike  roads,  savings  banks,  in- 
surance and  other  corporations  organized  un- 
der the  laws  of  this  state.  What  is  sought 
against  such  corporate  l>odies  is  the  unit  val- 
ue of  the  capital  stock,  less  the  real  estate 
and  localized  tangible  property. 

As  before  observed,  the  apparent  policy  has 
been  to  -distribute  the  amount  of  the  assess- 
ment for  taxation  against  transportation  com- 
panies, as  to  all  property  that  has  no  local 
situs,  ratably  to  all  the  counties  and  smaller 
muuicipalitles  occupied  by  the  railroad.  Rail- 
way Co.  V.  Backus,  138  Ind.  513,  543,  33  N.  £. 
421,  18  L.  R.  A.  729.  This  is  the  only  equi- 
table and  efficient  method.  Money  Is.  like 
rolling  stock.  It  comes  and  goes  every  day, 
at  every  important  station  along  the  line. 
The  principal  sum  may,  on  taxing  day,  be 
found  on  deposit  in  a  single  county  where  the 
rate  is  lowest  and  that  county  reap  the  full 
benefit  of  the  taxes,  to  the  exclusion  of  the 
other  counties  that  assisted  in  earning  It 
Besides,  money  is  kept  under  cover,  and  Is 
of  a  character  to  be  easily  shifted  from  place 
to  place,  or  from  state  to  state,  to  meet  the 
exigencies  of  taxation.  Therefore,  to  avoid 
unfairness,  and  to  prevent  the  escape  of  tax- 
able property,  the  present  method  of  requir- 
ing the  state  board,  in  the  assessment  of 
railroad  property,  to  take  Into  consideration 
the  value  of  the  company's  capital  stock,  was 
adopted.  It  is  not  provided,  nor  intended, 
that  the  stock  value  shall  t>e  conclusive  as 
to  the  taxable  value,  as  Is  the  case  with 
some  other  corporations,  but  the  selling 
value  of  shares,  wbi<^  represent  so  many 
units  of  value  in  the  whole  of  the  corpor- 
ate property,  as  an  active  operating  rail- 
road, must  be  accepted  as  one  of  the  highest 
tests  of  real  value  of  the  whole;  but  under 
the  assessment  scheme  In  this  state,  the 
board  cannot  stop  here,  but  must  consider 
the  market  value  of  such  shares,  along  with 
the  general  character  of  every  kind  and  class 
of  asset  including  money,  that  affects  the 
stock  value,  whether  located'  In  one  county, 
or  a  dozen.  We  will  call  further  attention  to 
some  of  the  things  which  tlie  law  requires 
shall  be  spread  before  the  taxing  board  when 
the  assessment  Is  made:  The  amount  of  the 
capital  stock, '  and  number  of  shares ;  the 
amount  of  capital  stock  paid  up;  the  market 
value,  or,  if  no  market  value,  then  the  actual 
value  of  shares;  the  total  listed  valuation  of 
all  the  company's  tangible  property  in  the 
state;  the  total  amoimt  of  indebtedness,  ex- 
cept for  operating  expense;  amount  of  cur- 
rent operating  expenses;  amount  of  mort- 
gage bonds ;  annual  gross  earnings  of  entire 
road;  annual  net  earnings  of  entire  road; 
annual  gross  earnings  of  miles  of  road  within 
the  state;  average  amount  of  net  earnings 
per  mile  over  entire  line.  Earnings  signify 
money ;  net  earnings,  the  sum  received  in  ex- 
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cess  of  operating  expenses.  And  whether  the 
sum  be  much  or  little,  It  goes  far  to  exempli- 
fy the  actual  ralne  of  the  corporate  property. 
When  surplus  earnings  are  considered  by  the 
board  to  enhance  the  yalue  of  the  capital 
stock  for  taxation,  as  it  mxtst  be,  to  reassess 
and  relax  the  same  as  money  on  hand,  or  on 
deposit,  is  double  taxation,  pure  and  simple, 
and  we  can  see  no  difference  In  principle 
whether  such  surplus  earnings  have  been  dis- 
bursed as  dlTidends  to  the  stockholders,  ap- 
plied on  corporate  indebtedness,  expended  for 
betterments,  or  deposited  in  bank. 

It  therefore  seems  plain  to  us  that  it  has 
be&i  the  Intention  of  the  Legislature  from 
the  first,  and  has  been  so  construed  contin- 
uously by  our  taxing  officers,  that  the  tax- 
able value  of  railroad  property  shall  be  as- 
certained and  distributed  to  the  municipali- 
ties occupied,  in  the  manner  pointed  out,  and 
that  such  procedure  and  such  valuation  shall 
and  does  include  all  the  property  of  the  com- 
pany, real  and  personal,  under  the  respective 
heads  of  "railway  track"  and  "rolling  stock," 
except  the  Ipcal  real  estate,  outside  that  de- 
nominated "railroad  track,"  as  designated  In 
sectton  8497,  Bums'  Ann.  St  1901,  and  ex- 
cept, further,  all  personal  property,  under 
the  head  of  "rolling  stock,"  but  that  which 
has  a  fixed  location  and  is  specifically  except- 
ed by  section  8499,  Bums'  Ann.  St  IdOl. 
Hence  It  was  the  duty  of  the  state  board  of 
tax  commissioners.  In  assessing  the  railroad 
property  of  the  Terre  Haute  &  Indianapolis 
Bailroed  Company  and  resident  lessor  com- 
panies for  the  years  aforesaid,  to  take  into 
consideration  their  moneys  on  hand,  or  on 
deposit,  at  the  several  tax  accruing  dates. 
We  cannot  Inquire  into  tiie  evidence  upon 
which  the  board  acted.  It  is  presumed  to 
have  discharged  its  duty,  and,  in  the  ab- 
sence of  fraud,  its  final  action  Is  conclusive 
as  to  the  assessment  against  coriiorations  in- 
volved in  this  case  for  the  years  1889  to  1904, 
both  Inclusive.  Railway  Co.  v.  Backus,  133 
Ind.  513,  542,  83  N.  E.  421,  18  L.  R.  A.  729. 
The  court  finds  that  the  Terre  Haute  &  In- 
dianapolis Railroad  Company  and  each  of 
the  resident  lessor  companies,  for  the  years 
1889  to  1896,  and  Malott,  as  receiver  for  the 
years  1897  to  1904,  both  inclusive,  within  the 
time  prescribed  by  law,  made  returns  of  Its 
property  for  taxation  to  the  state  and  coun- 
ty auditors,  on  forms  and  schedules  furnish- 
ed first  by  the  state  board  of  equalization, 
and  afterwards  by  tlie  state  board  of  tax 
commissioners,  and  that  all  the  taxes  assess- 
ed against  the  companies,  and  against  said 
receiver,  in  the  counties  of  Marlon  and  Vigo, 
for  all  of  said  years,  except  the  taxes  In  con- 
troversy, were  fully  paid  at  the  times  they 
'became  dne.  This  finding  sbonld  have  ended 
the  case. 

We  next  come  to  consider  the  question  as 
to  the  taxation  of  the  special  funds  In  the 
bands  of  the  receiver.  When  Malott  was  ap- 
I)oInted  receiver  of  the  Terre  Hante  &  In- 
dianapolis Railroad  Company,  said  company 


was  operating  certain  leased  lines,  as  fol- 
lows: The  St  Louis,  Vandalia  &  Terre  Haute 
Railroad  and  the  Terre  Haute  &  Peoria  Rail- 
road, both  Illinois  corporations,  and  the  Terre 
Haute  ft  Logansport  Railroad  and  the  In- 
diana &  Lake  Michigan  Railroad,  both  In- 
diana corporations.  Under  the  contracts,  the 
lessee  company  agreed  to  pay  to  each  of  the 
Illinois  companies  30  per  cent,  and  to  each 
of  the  Indiana  companies  25  per  cent,  of 
the  gross  earnings  of  the  respective  roads,  as 
rentals,  and  these  rentals  In  the  hands  of  the 
lessee  company,  and  In  the  hands  of  its  re- 
ceiver, are  the  special  funds  involved.  These 
funds  sexMtrate  themselves  Into  two  classes, 
to  wit:  First,  the  funds  Set  apart  for  the  use 
and  benefit  of  the  leased  lines  located  In  the 
state  of  Indiana;  and,  second,  the  funds  set 
apart  for  the  use  and  benefit  of  the  leased 
lines  located  In  the  state  of  Illinois.  The 
arrangement  under  which  the  Terre  Hante  & 
Indianapolis  Railroad  Company  was  operat- 
ing the  other  .lines  are  not  strictly  leases, 
but  operating  contracts,  and  the  per  cent  of 
gross  earnings  of  tlie  lessor  companies  be- 
came the  property  of  said  lessor  companies 
as  soon  as  it  was  earned,  and  especially  was 
this  trae  as  soon  as  the  amount  was  ascer- 
tained and  set  apart  and  deposited  In  sep- 
arate special  deposits  for  said  companies. 
This  was  done  by  Malott,  receiver,  by  order 
of  the  court,  each  and  every  month  during 
the  continuance  of  the  receivership;  and  in 
equity  these  special  funds,  from  the  time 
they  were  set  apart  in  a  separate  deposit 
became  and  were  the  property  of  the  lessor 
companies,  respectively.  The  fund  could  not 
be  used  to  pay  any  of  the  creditors  of  the 
Terre  Haute  &  Indianapolis  Railroad  Com- 
pany. It  bad  no  right  whatever  to  the  same. 
In  the  case  of  Terre  Haute  &  Indianapolis 
Railroad  Company  v.  Cox,  102  Fed.  825,  42 
C.  C.  A.  654,  a  case  which  involved  these 
same  operating  contracts,  Judge  Grosscup 
uses  this  language:  "We  were  unable  to  see 
why.  In  equity  •  •  •  the  30  per  centum 
Is  not  Immediately  upon  receipt  already  set 
apart  and  appropriated  to  the  obligation  of 
the  Peoria  company.  The  money,  •  •  • 
it  is  trae,  is  physically  in  the  possession  Of 
the  Indianapolis  company,  but  equitably  and 
beneficially  I>ecome8,  the  momoit  it  is  earn- 
ed, the  property  of  the  Peoria  company." 
As  these  special  funds  belong  to  the  lessor 
companies,  then  it  follows  that  the  same 
were  taken  into  consideration  In  fixing  the 
value  of  capital  stock  of  those  companies  Just 
as  any  other  moneys  belonging  to  them;  and, 
as  to  the  Indiana  lessor  companies,  It  must 
be  held  that  such  special  funds  were  taken 
into  consideration  by  the  state  board  of  tax 
(Commissioners  when  It  fixed  the  valuation  of 
such  companies  for  taxation,  and  is  not  there- 
fore liable  to  be  taxed  specifically. 

The  special  funds  set  apart  and  belonging 
to  the  Illinois  companies,  however,  present  a 
different  question.  These  funds,  belonging  to 
nonresident  corporations,  but  being  physical- 
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ly  In  tbla  state  in  tlie  possession  of  a  trustee 
or  receiver,  are  subject  to  taxation  for  state 
and  county  purposes  only.  Subdivision  9^  i 
8421,  Bums'  Ann.  St  1901.  Tbe  taxes,  how- 
ever, on  such  property  of  a  n<Hire8ldent,  most 
be  assessed  against  the  owner,  or  In  the  name 
of  the  trustee,  as  trustee,  of  such  owner,  and 
not  against  some  third  person,  and  the  tax- 
es must  be  collected  from  the  property  of 
such  owner  found  in  the  possession  of  the 
agent,  trustee,  or  receiver,  having  possession 
of  tbe  same,  and  our  stalxite  (section  8587, 
Bums'  Ann.  St  1901)  makes  ample  provlsl<Hi 
for  the  collection  of  the  tax  out  of  the  fund 
tn  the  hands  of  the  trustee  or  receiver.  In 
this  Instance,  however,  the  assessment  of  the 
q>eclal  funds  were  not  assessed  to  the  own- 
er, the  Illinois  companies,  or  to  Volney  T. 
Malott  as  their  trustee,  or  receiver,  holding 
funds  for  them  In  this  state,  but  they  were 
assessed  to  the  Terre  Haute  &  Indianapolis 
Ballroad  Comi>any,  and  Volney  T.  Malot;t 
receiver  of  the  Terre  Haute,  ^  Indianapolis 
Ballroad  CkMnpany,  and  the  defmdants  are 
attempting  to  collect  a  tax  against  said  spe- 
cial funds  belonging  to  said  lUincds  compa- 
nies, from  the  property  of  said  Ten^  Haute 
ft  Indianapolis  Railroad  Company.  It  goes 
without  saying  that  a  tax  on  money  belong- 
ing to  the  St  Louis,  Vandalla  &  Terre  Haute 
Ballroad  Gompany,  and  money  beloi^ng  to 
the  Terre  Haute  &  Peoria  .Railroad  Com- 
pany, both  nonresident  corporations,  should 
not  be  assessed  and  collected  against  the 
property  of  the  Terre  Haute  AlndiauapoUs 
Ballroad  Con^pany,  an  Indiana  corpc^atloo. 
.  Tbe  fact  that  Volney  T.  Malott  was  re- 
cover ot  the  Indiana  corporation  and  had  In 
his  possession  money  that  belonged  to  the 
Ullools  corporations  furaishesd  no  reason 
whatever  for  taxing  said  money  to  the  In- 
diana corporation,  and  the  fact  that  stnqe 
said  assessment  there  has  been  a  consolida- 
tion of  the  Terre  Haute  &  Indianapolis  BaU- 
Foad  Company  and. the  St  Louis,  Vandalla  & 
Terre  Haute  Ballroad  Company,  and  other 
companies,  now  foisnlng  the  plaintiff  com- 
pany, is  immaterial.  The  attempt  that  was 
made  to  assess  the  money  In  said  qiedal 
<unds  to  the  Terre  Haute  ft  Indianapolis 
Ballroad  Ooo^pany  was  void  so  far  as  tlie 
Terre  Haute  &  Indianapolis  Ballroad  Com- 
pany was  concerned.  No  attempt  was  at 
any  time  made  to  assess,  or  tax,  tbe  moneys 
in  said  special  funds  to  the  owners,  the  St 
Louis,  Vandalla  A  Terre  Haute  Ballroad 
Company  and  the  Terre  Haute  &  Peoria 
Ballroad  Company,  nor  to  Volney  T.  Malott 
as  receiver,  or  agent  of  said  companies,  and 
said  Malott  as  receiver  of  the  Terre  Haute 
A  Indianapolis  Ballroad  Company,  en  Octo- 
ber 26^  1904,  by  order  ef  the  court  of  his  ap- 
pointment paid  over  to  the  respective  Illinois 
corporations  tbe  fuU  balance  of  said  special 
funds;  but  whether  a  lien  existed  against 
aU,  or  any  part  of,  the  special  funds  belong- 


ing to  the  Illinois  con)oratIonB,  that  might 
have  been  effective  under  propor  and  timely 
proceedings,  in  rem,'  in  no  way  affects  the 
question  we  have  under  ponslderation,  to 
wit  an  attempt  to  collect  said  ta^es  by  levy 
on  property  owned  by  the  Terre  Haute  & 
Indianapolis  Ballroad  Company,  or  Its  gran- 
tee, the  Vandalla.  Ballroad  Company,  ap- 
pellee. 
Judgment  affirmed. 


(43  Ind.  App.  to 

MOBOANTOWN  MFG.  00.  T.  HICKSt 

(No.  6,894.) 

(Apellate  Court  of  Indiana,  Division  No.  Z 

Jan.  7,  1909.) 

1.  Afpeai,  AMn  E!bbok  ({  640*)— Bicosn— OOB- 
nscnoN. 

While  a  bill  of  ezceptiona,  or  other  part  of 
tbe  record,  may  be  corrected,  in  older  to  jasti^ 
a  correction  there  most  be  aome  written  mem- 
orandum, memorial,'  paper,  or  minute  of  the 
transaction  by  which  to  make  the  amendment 
as  tbe  recQrd  imports  absolute  verity,  and  can- 
not be  contradicted  by  parol. 

[Ed.  Note.— For  other  cases,  «e^  Appeal  and 
Brror,  Dec.  Di»  f  649.*] 

2.  Apfkal  .^hd  Ebbos  ((  649*)— AiixNDifxnT 
— Wbitien  Meuobanouk— Stbhoosapkeb'b 
Notes. 

Stenographer's  notes  are  a  *u$clent  mem- 
orandum by  whhih  to  amend  tbe  record  of  the 
evidence  contained  in  the  bill  of  excq>tions  so 
aa  to  make  t)>e  bill  oonfonn  theiato. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  649.*] 

3.  EVJDBKCS  (I  IBS*)— IHANIUATB  OBJSCTfr— 
AUMISSION. 

Inanimate  objects  can  only  be  introduced 
ia  evidence  by .eznlbiting  than  to  the  jniy. 

[Ed.   Note.— For   other   cases,   see   Evidenes. 
Cent  Dig.  t  676;    D?c.  Dig.  {  188.*] 

4.  EXCBPnONS,   BHi  OV  ({    13*)— GOITTBIfTS— 

Inanucatb  Objects. 

The  only  way  that  an  Inanimate  object 
introduced  in  evidence  can  be  brought  into  a 
bill  of  exceptions  is  by  a  description  of  the  ob- 
ject exhibited  to  the  jury. 

[Ed.  Note.— For  .other  cases,  see  EEOeptiona, 
Bill  of,  Dec  Dig.  {  13.*] 

5.  Affkai.  aro  Bbbob  (i  659*)— Ihzboduo- 
TiON  OF  EviDENCK— Amendment. 

Where  a  bill  of  exceptions,  referring  to  a 
piece  ot  timber  offered  in  evidence,  recited  an 
agreement  that  "this  is  the  piece  ot  timber  ia- 
troduoed  is  evidence,  and  is  the  piece  used  by 
[plaintiff],  and  was  being  used  there  when  he 
was  injared,"  cefrtiorari  would  not  be  granted  to 
direct  the  amendment  of  the  bill  so  as  to  recita 
an  agreement  that  "this  is  the  piece  of  timber; 
now  exhibited  before  the  jury,  used  by  [plain- 
tiff], and  which  fras  being  sawed  by  him  when 
injured";  the  two  expressions  being  identical 
in  meaning. 

[Ed.  Note.— For  other  cases,  a«e  Appeal  and 
Error,  Dec.  Dig.  {  659.*] 

Appeal  from  Circuit  Court  Morgan  Goon* 
ty;  J.  W.  WiUlams,  Judge. 
I  Action  by  Willlard  Hicks  sgainst  tlae 
Morgantown  Manufacturing  Company.  Ob 
certiorari  to  compel  the  clerk  of  the  tria< 
court  to  certify  to  the  corieetlon  of  the  bUl 
of  exceptions.    Denied. 
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Jameb    Bingham,'  for   a^eUant     WUUs 
Hlckam  and  K  M.  McCord,  for  appellee. 

BABB,  X  The  appellee  brotisbt  this  ac- 
tion In  the  court  below.  Issues  werie  formed, 
a  trial  had,  and  verdict  returned  In  favor  of 
appellee,  appellant's  motion  for  a  new  trial 
overruled,  and  time  given  In  which  to  file 
bills  of  exception,  and  Judgment  rendered  on 
the  verdict  Within  the  time  fixed  by  the 
court  the  appellant  filed  Its  bill  of  excep- 
tions. In  due  form,  setting  out  the  evidence 
in  the  case.  The  bill  of  exo^tlona  was  prop- 
erly signed  by  the  trial  Judge,  and  filed  In 
the  clerk's  ofilce,  and  became  a  part  of  the 
roooEd  in  the  cause.  The  cause  was  then 
appealed  to  this  court  After  tbla  the  appel- 
lee flied  bis  motion  in  the  court  below  to  cor- 
rect the  bill  of  exceptions  In  ttiis  respect, 
there  being  this  agreement  set  out  in  the 
orlstnal  bill  of  exceptions:  "It  is  agreed  by 
and  between  the  parties,  this'  is  the  piece 
of  .  timber  introduced  in '  evidence,  and  -  is 
the  piece  used  by  Mr.  Hicks,  and  was  beiiig 
used  there  when  injured."  It  was  claimed 
that  this  entry  should  have  read:  "It  is 
agreed  by  and  between  the  parties  this  is 
the  piece  of  timber,  now  exhibited  before 
tlie  Jury,  that  was  used  by  Mr.  Hicks,  and 
was^  being  saw6d  by  him  -When  injured:" 
The  'record  was  asked  to  be  corrected'  so  that 
ttM  bill  of  eacceptlons  in  this  respect  would 
correspond  with  witat  appellee  claimed  it 
should  be.  To  this  proceeding  appellant  ap- 
peared, and  such  proceedings  were  had  that 
tbe  court  ordered  the  bill  of  exceptions  cor- 
rected as  prayied  for.  An  appeal  was  taken 
ftom  this  order,  and  la  now  pending  in  fhl^ 
court,  as  auxiliary  to  the  appeal  taken  from 
t£e  judgment  in  the  cause,  and  appellee  has 
applied  to  this  court  for  a  writ  of  certiorari 
requiring  the  clerk  to  certify  to  the  correis 
tion  of  the  bill  of  exceptions.  Appelant 
moved  in  the  court  below  to  dismiss  the  ap- 
peal, to  have  the  bill  of  exceptions  corrected, 
for  the  reason  that  no  showing  of  any  mem- 
oranda in  writing  existed  of  any  mistake  in 
the  bill  of  exceptions,  and  no  evidence  there- 
of further  than  oral  evidence.  After  the  evi- 
dence was  heard  upon  the  appellee's  motion 
to  correct  the  record,  appellant  again  moved 
to  dismiss  the  petition  for  the  same  reason. 
..  It  Is  competent  to  correct  th*  bill  of  ex- 
ceptions, as  well  as  any  other  part  of  the 
record  of  the  proceedings  of  courts,  but  to 
Justify  such  correction  there  must  be  some 
written  memorandum,  memorial  paper,  or 
other  minute  of  the  transaction  by  which 
to  make  the  amendment  or  the  same  can- 
not be  made.  '  Morgan  v.  Hays,  91  Ind.  132; 
Driver  v.  Driver,  153  Ind.  88,  M  N.  B.  388. 
The  record  Imports  absolute  verity,  and  can- 
not be  contradicted  by  parol  evidence.  Under 
the  guise  of  correcting  the  record,  any  more 
than  it  can  be  done  in  any  other  manner. 


In  titls'caiise  it  is  sOuglit  to  make  tiief  amend- 
ment by  patol'  proof  as  to  what  was  stated 
a«  the  agreement  during  the  introduction  of 
theeTldenca  It  is  not  pretended -that  the 
st^bograpber'a  sAortfaand  notes  are  at  all 
diCFerent  from  what  the  record  appears  to  be. 
It  they  were,  this  would  ,t«  such  a  memo- 
randum as  would  'authorize,  the  amendment 
to  the  record,  but  it  was  not  competent  to 
dispute  the  record  of  the  evidence  contained 
in  the  bill  of  wiic^ptions  by  parol  testimony 
pure  and  simple,  and  for  that  reason  tiie  ap« 
peilee's  petition:  to  amend  the  record  should 
have  been  dismisaed. 

The  petition  should  have  been  dismissed 
for  the  further  reason  that  the  amendment 
sought  to  be  made;  while'  changing  th« 
pbiasttology  somewhat  does. not' change  the 
asnse  aad  meaning  of  the  matter  sought  to 
be  amended:  The  stick  or  piece  of  timber 
about  wbieh  the  snblect  relates  ooold.be  in* 
IxodBQaO'  in  evidence  oaly  by  exhibiting  It 
to  the  jury.  That  is  the  only  way  that  la* 
animate  articles  or  property  are  in  evidence, 
and  tbe  only  way  they  can  properly  coma 
into  a  bill  of  exceptions  is  by  a  descriptiom' 
of  the  article  exhit>lted  t6  the  jury.  They 
could  not  bring  the  piece  of  timber  Into  tiie 
bl»  of  exceptions.  To  say  that  "It  is  agreed 
betweeA  the- parties  this  is  tiie  piece  of  tim- 
ber now  tfXhlBited  before  the  Jury  that  wa* 
naed  by  Mr.  Hloitt,  and  yrm  being  sawed-' 
by  htm  when  injured,"  means  the  same  thing 
as,  ''It  iii  agreed  by  and  between  the  parties 
thi»  Is  the  piece  of  timber  IntrodncM  in 
evidence,  and  is  the  piece  used  by  Mr.  Hicks 
asd  wns  being  used  there  Wli6n  injured." 

Appellaofs  aulMliafy  appeal  is  sustained, 
at  appellee's  costs,  and  the'  motion  for  a 
writ  of  certiorari  refused. 


(U  Ind.  App.  84) 

HUNTINGTON  OONSOI*  LIMB  CO.  t. 

POWHATAN  COAL  CO.    (No.  6,273.)* 

(AppeUate  Court  of  Indiana,  Division  No.  Z 

Jan.  7,  1909.) 

1.  DEPOsrriORs  (8  83*)'-Sdffre88Ion. 

Depositions  taken  before  a  notary  who  is  a 
clerk  in  the  employment  of  plaintiff's  attorneys 
are  snbject  to  a  motion  to  suppress,  and  when 
the  notary's  disgnalification  is  shown  by  affida- 
vit in  snpport  of  the  motion  and  no  counter 
showing  is  made,  the  OTermling  of  the  motion 
cannot  be  sustained  on  the  ground  that  the  at- 
torneys at  whose  office  the  depositions  were  tak- 
en are  not  shown  by  the  record  to  be  the  attor- 
neys in  the  case. 

[E>d.  Note.— For  other  cases,  see  Depositions^ 
Dec.  Dig.  i  83.*] 

2.  DEPOBinONB  (J  83*)— SUPPBBSSIQK. 

A  motion  to  suppress  depositions  for  tiie 
disqualification  of  the  notary  for  whom  they 
were  taken,  such  disqualification  being  known 
to  both  parties  to  the  action,  is  in  time  If  made 
before  the  trial,  as  required  by  Bums'  Ann.  St. 
1908,  i  455,  though  the  depositions  were  taken 
more  than  two  months  before  the  motion. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  g  223 :   Dec  Dig.  i  83.*] 


*rar  otlMr  oaiies 
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Appeal  ftom  (^rcnlt  Conrt,  HantlnKton 
Ooonty;  H.  B.  Shlrely,  Special  Judge. 

Action  by  tbe  Powbatan  Coal  Company 
against  the  Himtlngton  Consolidated  Lime 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

W.  &  B.  Leonard,  for  appellant.  O.  W. 
Watklna  and  Bowers  &  F^htner,  for  ap- 
pellee. 

ROBT,  J.  Appellee  recovered  Judgment  for 
1260  oa  account  of  coal  which  it  alleged 
was  sold  and  delivered  by  it  to  appellant. 
The  controverted  question  In  the  case  was  as 
to  whether  appellant,  after  having  leased  a 
lime  plant,  owned  and  operated  by  it  prior 
to  July  1,  1904,  to  Martin  Mlndnlch,  who 
was  previous  to  that  time  its  foreman  in  con- 
ducting said  buBlness,  had  so  held  itself  out 
as  to  be  estopped  from  denying  the  authority 
of  said  lessee  to  bind  It  in  tbe  purchase  of 
said  coal.  Hie  deposttlouB  of  two  witnesses 
were  taken  In  the  city  of  Toledo,  which  depo- 
sitions were  introduced  In  evidence,  and  are 
essential  to  support  the  Judgment  Before 
the  trial  appellant  moved  to  suppress  said 
depositions,  for  the  reason,  am<mg  other% 
that  they  were  taken  before  a  notary  public 
who  was  at  the  time  a  deik  In  the  employ- 
ment of  the  plaintUTs  attorneys.  An  affl- 
davlt  was  filed  in  support  of  this  motion, 
wherein  such  facts  were  stated.  No  counter 
showing  was  made,  and  tbe  court  overruled 
said  motion.  Upon  the  authority  of  Knicker- 
bocker Ice  Company  v.  Oray  (1905)  165  Ind. 
140,  72  N.  B.  868,  this  was  reversible  error. 
It  is  attempted  to  sustain  the  ruling  on  tbe 
ground  that  the  attorneys  at  whose  office  the 
depositions  were  taken  are  not  shown  by  the 
record  to  be  attorneys  In  tbe  case.  The 
fact  is,  however,  shown  by  affidavit,  and  It 
is  the  fact,  not  the  form  in  which  It  is  made 
to  appear,  that  is  essential. 

It  Is  also  argued  that  appellant  is  estopped, 
by  delay  in  filing  the  motion,  from  insisting 
iqton  it  The  deposition  was  taken  February 
8,  1906.  The  affidavit  setting  up  the  afore- 
said facts  was  made  February  6,  1906,  and 
the  motion  to  suppress  was  made  April  17, 
1906.  Onie  statute  requires  that  a  motion 
to  suppress  be  filed  before  the  beginning  of 
the  trial.  Section  405,  Bums'  Ann.  St  190& 
This  was  done.  Tbe  mere  fact  that  the  trial 
was  shortly  to  begin  does  not  prevent  the 
making  of  a  motltm  to  suitress  depositions. 
The  appellee  vigorously  Insists  that  aK>el- 
lant  bad  notice  of  the  disqualification  of  the 
notary,  and  should  therefore  have  made  the 
motion  at  an  earlier  time,  but  to  this  it  must 
be  answered  that  appellee  also  had  fuU 
knowledge  both  of  the  facts  and  the  law  In- 
volved, and  therefore  knew  that  a  deposition 
80  taken  would  be  suppressed,  upon  motion 
made  at  any  time  before  trial.  Such  knowl- 
edge deprives  it  of  any  basis  for  a  claim  of 
estoppel. 


Other  qnestlMis  argued  are  not  Ukdy  t» 
arise  upon  a  subsequent  trial. 

Judgment  reversed,  and  the  cause  remand- 
ed, with  instructions  to  sustain  tbe  motloa 
for  a  new  trial. 


(4S  Ind.  App.  II 
HILL  T.  BCERSTETTBB.    (No.  6,819.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  5,  1909.) 

1.  PiXADIirO  (f  84*)— ColCPLAim— COKBTBUO- 
TIOW. 

A  comidaint  in  an  action  to  determine  the 
ownership  of  stock  in  •  national  bank,  and  to 
whom  dividends  declared  by  a  receiver  should 
be  paid,  alleging  that  plaintifF  agreed  with  de- 
fendant to  take  tbe  stock  in  payment  of  a  note, 
and  that  in  execution  of  such  contract  tbe  cer- 
tificate of  stock  bad  been  delivered  to  plain- 
tiff, and  asserting  no  rights  under  tbe  note,  was 
based  upon  title  to  the  stock,  and  not  upon  tbe 
note. 

[Bd.  Note<— For  other  cases,  see  Pleading, 
Dea  Dig.  {  34.»J 

2.  COBFOBAnORB    (I    116*)— SAI.B   OW   SlOOK— 

CoNBiDBBATiOH— SimnciEnor. 

Payment  of  a  debt  after  a  dlsdiaiee  In 
bankmptcr  is  a  sufficient  consideration  tor  a 
transfer  of  stock  to  the  creditor  by  the  debtor. 

[Bd.  Note.— For  other  eases,  see  Corporations, 
Dec.  Dig.  I  116.*] 

3.  CoBPOBATioNa    d    128*)  —  TBAirarsB   or 

Stock— Dkuvkbt  or  CBvnncATB. 

Though  it  is  essential  to  the  transfer  of  a 
complete  legal  title  to  corporate  stock  that  it  may 
be  made  upon  the  corporate  iKMiks,  yet,  as  be- 
tween  the  immediate  parties,  the  delivery  of  the 
certificate  of  stock  alone  passes  tbe  equitable  ti- 
tle to  tbe  stock,  and  as  between  them  the  traniK 
action  will  be  upheld. 

[Ed.  Note. — For  other  cases,  see  Corpoimtiona, 
Cent  Dig.  {{  479,  480;    Dec.  Dig.  |  129.*] 

4.  Apfeai.   akd   Ebbob    (t    1040*)--HABMI.BaB 

Ebbob— RuuiroB  on  Puadinos. 

Elrror  la  overruling  a  demurrer  to  insuf- 
fident  answers  is  not  rendered  haimleis  because 
defendant  lias  filed  a  general  denial  to  the  com- 
plaint, under,  which  all  facts  that  miriit  havw 
been  proved  under  such  answers  are  admissible. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4101;   Dea  Dig.  |  1040.*) 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty; Wm.  J.  Davia,  Judge. 

Action  by  Warren  O.  Hill  against  Edmund 
B.  Kerstetter  to  determine  the  ownership  of 
shares  of  stock  In  the- Elkhart  National  Bank. 
Judgment  for  defendant  and  plaintiff  ap- 
peals.   Reversed,  with  instructions. 

Zook  &  Jay,  for  appellant  Skinner  At 
Wider,  for  appellee. 

RABB,  J.  The  receiver  of  the  Elkhart  Na- 
tional Bank  filed  his  petition  in  the  conrt 
below,  showing  that  he  had  sufficient  fnnda 
in  his  hands  to  pay  a  dividend  to  the  stock- 
holders, and  that  appellant  and  appellee  both 
claimed  to  be  the  owners  of  certain  shares 
of  stock  and  entitled  to  the  dividend,  and 
asked  that  they  be  required  to  come  Into 
court  and  litigate  their  right  to  the  stock  and 
the  dividend  to  be  paid  thereon.    The  prayer 
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of  tbe  petltloD  was  granted,  the  proper  order 
made,  and  tbe  parties  appeared,  and.  In  or- 
der to  present  for  adjudication  their  respec- 
tlve  claims  to  the  said  stock,  the  appellant 
filed  a  complaint  alleging  that  the  stock  in 
question  was  originally  owned  by  appellee, 
who  held  a  certificate  therefor;  that  after- 
wards. In  the  year  1899,  without  more  specifi- 
cally naming  tbe  date,  the  appellee  was  in- 
debted to  appellant  in  the  sam  of  $200,  for 
which  appellant  held  appellee's  note,  and 
making  the  note  part  of  tbe  pleading;  that 
In  payment  of  this  note  appellee  sold  the 
stock  in  controversy  to  appellant,  and  in  ex- 
ecution of  the  contract  of  sale  delivered  to 
him  tbe  certificate  therefor,  which  he  then 
held;  that  as  a  part  of  the  contract  for 
the  purchase  of  said  stock,  and  the  further 
consideration  therefor,  appellant  agreed  to 
pay  the  appellee  all  that  he  might  realize  on 
the  stock  over  and  above  the  $200,  and  Inter- 
'est  on  that  sum  from  the  date  of  the  note 
imtil  the  payment  on  the  stock,  and  tbe  costs 
of  collecting  tbe  money  on  the  stock;  and 
that  he  had  never  received  any  money  what- 
ever upon  said  stock.  Tbe  appellee  filed  his 
answer  to  tbls  complaint  in  four  paragraphs, 
the  first  of  which  was  a  general  denial.  In 
the  second  it  was  averred  that,  after  the  ex- 
ecution of  the  note  described  la  appellant's 
complaint,  for  a  good  and  valuable  considera- 
tion appellant  released  the  appellee  from  any 
liability  thereon.  The  third  paragraph  aver- 
red that,  after  the  said  note  was  executed, 
the  appellee  was  duly  discharged  In  bank- 
ruptcy, and  thereby  released  from  the  pay- 
ment of  the  note.  The  fourth  paragraph 
averred  that  on  May  19,  1899,  the  appellee 
was  about  to  file  a  voluntary  petition  In 
bankruptcy,  and  that  in  consideration  of  a 
promise  by  appellee  that  the  name  of  the  ap- 
pellant should  not  appear  in  the  schedule  of 
hte  creditors,  filed  by  the  appellee  in  such 
bankruptcy  proceeding,  the  appellant  releas- 
ed appellee  from  the  payment 'of  said  note, 
and  all  obligations  thereon. 

Appellee  contends  that  appellant's  com- 
plaint is  based  upon  the  promissory  note,  and 
these  paragraphs  of  answer  proceed  upon 
that  theory.  While  the  appellant's  complaint 
is  not  as  full  and  as  clear  as  it  might  have 
been  made,  we  think  it  is  not  susceptible  of 
the  construction  given  to  it  by  tbe  appellee. 
The  question  the  parties  were  called  into 
court  to  adjudicate  was  the  question  of  their 
dalmB  to  the  bank  stock,  and  the  dividend 
to  be  paid  thereon,  and  the  complaint  was 
addressed  to  this  question.  Its  averments 
are  that  the  appellant  took  the  stock  under 
an  agreement  with  appellee  in  payment  of  the 
note.  No  rights  are  asserted  under  the  note, 
but,  on  the  contrary,  it  is  thus  directly  aver^ 
red  that  the  note  was  paid,  and  was  paid  by 
the  sale  to  appellant  of  the  stock.  It  is  aver- 
red, further,  that  in  execution  of  this  con- 
tract of  sale  the  certificate  of  stock  was  de- 
livered to  appellant.    Thee*  allegatloni  of 


tbe  complaint  are  admitted  by  each  one  of 
these  three  separate  paragraphs  ot  appellee's 
answer  by  falling  to  deny  them,  and  they  are 
sought  to  be  avoided  by  averring  the  release 
of  tbe  debt  in  the  second  paragraph  for  an 
alleged  valuable  consideration.  This  valu- 
able consideration  may  have  been,  as  appel- 
lant avers  it  was,  the  sale  of  the  stock  In 
question.  The  third  paragraph  avers  no  val- 
uable consideration  for  the  release  of  the 
debt.  The  discharge  In  bankruptcy  did  not 
discharge  the  debt,  and  the  payment  of  the 
debt  would  be  a  sufflclent  consideration  to 
support  tbe  transfer  of  the  stock  to  the  ap- 
p^ant  by  appellee  after  bla  discharge  In 
bankruptcy.  The  fourth  paragraph,  setting 
up  the  agreement  of  appellee  to  omit  appd- 
lanf B  name  from  the  list  of  his  creditors  in 
his  schedule  filed  in  the  bankruptcy  proceed- 
ing, is  equally  bad,  and  not  responsive  to  the 
complaint  It  Is  addressed  to  a  supposed 
right  of  recovery  upon  the  note,  and  not  to 
the  title  to  the  stock  in  controversy. 

It  is  earnestly  Insisted  by  appellee  that 
the  transfer  of  the  stock  by  the  simple  de- 
livery of  the  certificate  to  the  appellant 
would  vest  In  appellant  no  right  whatever. 
In  this  view  we  cannot  concur.  While  It  la 
essential  in  order  that  a  perfect  and  complete 
legal  title  to  stock  in  a  private  corporation 
pass  by  a  sale  of  such  stock,  the  transfer  of 
the  stock  should  be  made  upon  the  books  of 
the  corporation.  The  certificate  issued  by 
the  corporation  is  not  the  stock.  It  Is  sim- 
ply evidence  of  the  owner's  right  to  the  stock, 
very  much  the  same  as  a  promissory  note  is 
evidence  of  a  debt  Where  the  stock  is  sold 
by  the  holder,  or  pledged  as  a  security  for 
the  payment  of  a  debt,  and  as  evidence  of 
the  transaction  tbe  certificate  is  delivered  to 
the  purchaser  or  creditor  as  between  the  par- 
ties to  the  transaction,  the  sale  or  pledge  will 
be  upheld.  Oook  on  Corporations,  |  874;  10 
Cyc.  596,  and  cases  dted;  2  Beach  on  Pri- 
vate Corporations,  tl  612,  620,  630,  and  cases 
dted;  Baldwin  ▼.  Canfleld,  26  Minn.  65,  1 
N.  W.  261,  276 ;  Pitot  v.  Johnson,  33  La.  Ann. 
1286 ;  Blouin  v.  Liquidation,  etc.,  30  La.  Aim. 
714;  Beardsley  v.  Beardsley,  138  U.  B.  262, 
11  Sup.  Ot  318,  34  L.  Ed.  928;  Bruce  v. 
SmlQi,  44  Ind.  1 ;  Boone  v.  Van  Qorder,  164 
iDd.  604,  74  N.  H.  4,  108  Am.  St  Rep.  314. 
Appellee  cites  the  court,  with  apparent  con- 
fidence, to  the  case  of  State  ex  rel.  Koona 
V.  First  National  Bank  of  Jeffersonville,  US 
Ind.  302,  as  being  an  authority  decisive  of 
this  question.  There  are  some  statements  to 
be  found  In  the  opinion  In  that  case  that  lend 
support  to  the  appellant's  contention,  bat 
they  are  obiter  dictum,  and  do  not  correctly 
state  the  law,  and  are  not  binding. 

Tbe  question  there  arose  between  the  sher- 
iff and  the  bank  officers  vpoa  an  application 
for  a  writ  of  mandate  to  the  officers,  requir- 
ing them  to  permit  the  sheriff  to  enter  upon 
the  books  c^  the  bank  the  transfer  of  stock 
which  he  had  sold  on  execution,  and  whtcli 
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stood  in  the  name  of  the  execution  defend- 
ant, and  the  question  presented  was  whether 
or  not  the  offlcers  of  the  bank  bad  the  right 
to  refuse  the  Bhedff  access  to  the  books  for 
this  purpose,  because  the  cettlflcatB  of  the 
stock  sold  had  been  dellTered  to  some  third 
person.  We  think  the  court  correctly  bdd 
that  the  bank  officers  had  no  right  to  refuse 
the  sheriff  access  to  the  books  to  perform  his 
official  duty:  The  question  as  to  the  rights 
between  the  holder  of  tiie  certiflcate  and  the 
purchaser  at  the  sale  were  not  Involved  in 
the  controversy,  and  no  court  has  ever  held 
that,  as  between  the  Immediate  parties  to  the 
transaction,  -  the  delivery  of  the  certiflcate 
of  stock  In  a  private  corporation  to  the  par- 
chaser,-  or  the  delivery  of  the  certiflcate  of 
stock  to  a  creditor  In  pledge  for  a  loan  made, 
will  not  vest  them  with  the  equltablie  right  to 
the  stod:,  although  no  transfer  has  beeoiL 
made  lumn  the  books  of  the  corporation.  N» 
rule  of  law  or  principle  of  equity  would 
Justify  such  holding.  The  Supreme  Court 
say  in  the  case  of  Boone  v.  Van  Oorder, 
supra,  which  was  a'case  involving  a  question 
precisely  similar'  to  the  one  in  the  case  of 
State  ex  rel.  Eoons  v.  First  National  Bank  of 
jTefEersonville,  supra:  "Under  the  facts  al- 
leged in  the-  complaint,  and-^  as  found  by  the 
court,  the  title  which  appellee  acquired  to 
the  Btoek  in  controversy,  as  between  herself 
and  her  husband,  the  legal  owner,  was  mere- 
ly an  equitable  one;  in  other  words,  she  had 
the  right  as  against  him  to  have  his  legal 
title  or  Interest  in  the  stock  transferred  to 
faer,  subject  of  sut)ordinate,  however,  to  any 
existing  and  paramount  rights  of  the  corpora- 
tion and  third  persons."  So  here,  under  the 
facts  averred  in  the  complaint;  the  appellant 
is  entitled  to  the  stock  tind  all  dividends 
therein*  evidenced  by  the  certificate  which 
he  holds  as  between  him  and  the  appellee; 
the  rights  of  no  third  persons  intervening'. 

The  point  Is  made  by  antelleie,  we  think 
without  due  consideration,  that  because  he 
has  an  answer  of  general  denial  to  the  com- 
plaint, under  which  all  facts  that  might  have 
been  proved  under  his  special  answers  would 
have  been  admissible,  therefore  no  error  in- 
tervened in  the  court  holding  these  answers 
sufficient  and  overruling  the  demurrer.  Ap- 
pellee^B  counsel  have  evidently  confounded 
the  rule  that,  where  a  demurrer  has  been  sus- 
tained to  a  good  paragraph  of  a  ple'nding,  no 
reversible  error  intervenes  if  all  the  facts 
that  are  pleaded  in  the  paragraph  to  which  a 
demurrer  has  been  sustained  are  admissible 
in  evidence  under  other  paragraphs  remain- 
ing In,  with  what  he  is  contending  for;  but 
there  is  a  very  wide  difference  between  hold- 
ing a  bad  paragraph  of  answer  good,  and  a 
complete  defense  to  an  action  standing  by  it- 
self, and  holding  a  good  paragraph  of  answer 
bad,  where  everything  that  is  alleged  In  it 
may  be  proved  under  some  other  plea. 

The  Judgment  of  the  court  below  Is  re- 


versed, with  Instructions  to  sustain  appel- 
lant's demurrer  to  the  second,  third,  and 
fourth  paragraphs  of  appellee^a  answer. 


.:     .  (iS  lad.  A.  f») 

STjATTBIIT  t,  SOHOOIi  CITS  OF  SOUTH 

RDND  et  al.    (No.  6,284.) 

(Appellate  Court  of  Indiana,   Division  No.  2. 

Jan.  8,  190D.) 

1.  Appeal  akd  Bkkor  ({  1078*y— Revisw— 
1  Waives  or  Bbbok. 

A  ruling  not  discnssed  by  appellant  is 
waived. 

[Ed.  Not^.— For  other  cases,  see  Appeal  and 
Error.  Cent  IMg.  H  42G6-1281;  Dec.  Dig.  ( 
1078.*1 

2.  Schools  and  School  Disibicts  (f  80*)-^ 

CONTSACTS— CONSEMT  OF  COITMOS  CoaNOIL. 

Under  Acta  1903,  p.  418.  c.  225,  {  7  (Bums' 
Ann.  St.  1908,  g  6497),  authorizing  the  board 
of  trustees  In  any  school  city,  with  consent  of 
the  oommod  Conncil,  to  erect  anch  school  build- 
ings aa  it  may  deem  necessary,  there  can  be  no 
recoTery  on  a  contract,  made  by  the  school  trus- 
tees without  the  common  council's  consent, 
which  involved  more  than  a  mere  change  in  the 
plan  of  the  school  building  originally  contracted 
for,  and  which  was  entered  into  .with  a  contract- 
or other  than  the  original  contractor. 

fEd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  §  80.*] 

3.  Schools  and  School  Distmcts  (|  79*)— 
•  Contracts— Powers  of  TBdstees. 

Persons',  oontraoting  with  sdtool  tmstees 
must  recognise  that  their  powers  are  limited  by 
law. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig'.  §188;   Dec.  Dig.  i 

79.*] 

Appeal  from  Circntt  Court,  St  Joseph 
County;  Walter  A.  Funk,  Judge. 

Action  b;^  William  J.  Slattery  against  Uie 
School  City  of  South  Bend  and  others.  Judg- 
Bient  for  defendants,  and  plaintiff  ai^teelB. 
Affirmed.    ' 

Guy  &  Pattee  and  Talbot  ft  Talbot,  for 
appellant  George  R.  Plah,  Thad.  M.  Talcott, 
Jr.,  and  D,  D.  Bates,  for  appellees. 

COMSTOCK,  P.  J.  Appellant  as  the  surviT- 
ing  member  of  the  firm  of  Edward  Slattery 
&  Son,  sought  to  recover  damag:es  for  the 
breach  of  a  ccmtract  alleged  to  have  been 
entered  Into  on  the  7th  day  of  May,  1904,  be- 
tween said  firm  and  the  board  of  trustees 
of  the  school  city  of  South  Bend,  Ind.  Sep- 
arate and  Joint  demurrers  f<>r  want  of  facts 
were  sustained  to  each  of  the  four  para- 
graphs of  the  second  amended  complaint; 
and,  appellant  refusing  to  plead  further.  Judg- 
ment was  rendered  against  him,  and  in  fa- 
vor of  appellees,  for  costs.  This  action  of 
the  court  is  assigned  as  error.  The  rulings 
aa  to  the  separate  demurrers  of  the  appel- 
lees, John  B.  Stoll,  Fred  P.  Eastman,  and' 
Francis  M.  Jackson,  trustees,  are  not  dis- 
cussed, and  they  are  therefore  waived.  E^cb 
paragraph  presents  several  questions,  one  of 
which  is,  "Was  It  necessary  to  obtain  the 
consent  of  the  common  council  prior  to  tbiia 


*For  other  uues  see  same  topic  and  section  NUMBER  In  Dec  *  Am.  Digs.  1S07  to  data,  *  Reporter  Indexes 
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execatios  of  the  contract  saed  on?"  If  tills 
qnestlon  Is  answered  in  tbe  afiSrinative,  it 
disposes  of  tbe  ease,  And  the  judgment  must 
be  affirmed. 

Tbe  first  paragraph  of  complaint,  so  fax 
SB  it  la  neceesary  for  tbe  consideration  of 
tbe  above-stated  question,  alleges.  In  sub- 
stance, that  on  the  24tb  day  of  March,  1932, 
tbe  school  dty  of  South  Bend,  by  its  board 
of  trustees,  filed'  its  petition  with  tbe  com- 
mon council  of  the  city  of  South  Bend,  Ind., 
praying  permission  for  tbe  erection  of  a 
grammar  school  building  and  boiler  house; 
that  on  said  date  a  resolution  was  duly  pass- 
ed by  said  common  cpuncU  authorizing  tbe 
8cho<ri  city  to  erect  said  buildings,  said  peti- 
tion setting  out  among  other  things  that 
"there  is  Immediate  aji6  pressing  necessity 
for  said  building,"  and  estimating  the  pnAa- 
ble  cost  at  $80,000;  that  afterward,  on  the 
2eth  day  Of  May,  1902,  they  asked  for  an 
amendment  to  the  original^  permit,  increasr 
ing  the  estimate  of  probable  cost  to  |00,000. 
Both  petitions  were  granted,  and  a  contract 
for  tbe  construction  of  said  buildings  ratified 
by  said  common  council.  Afterwards,  while 
said  structures  were  In  the  process  of  con- 
struction, and  before  ,tbe  completion  of  tbe 
same,  the  board  of  trustees  discovered  cer-^ 
tain  defects  in  the  {>lans  of  said  buildings, 
and  in  tbe  nuiterlals  uSed  In  tbe  building  of 
certain  parts  thereof;  that  certain  trusses 
did  not  have  sufficient  support;  that  said 
trustees  deemed  It  necessary  to  make  certain 
changes  and  alterations  In  said  building; 
that  Said  changes  and  alterations  were  nec- 
essary in  the  safe  and  proper  construction 
of  said  building;  that  on  the  6th  day  of 
May,  1904,  one  Edward  Slattery  and  this 
plaintlfl  were  partners  doing  business  under 
tbe  firm  juuqe  of  Edward  Slattery  &  Son; 
that  the  plaintiff  is  the  sole  survlv^g  mem- 
ber of  said  firm ;  that  on  the  6tb  day  «f  May, 
1901,  the  defendants  entered  into  a  written 
agreement  with  said  partnership,  whereby 
the  latter  undertook  and  agreed  to  ^bore  tbe 
walls  and  replace  the  foundation  wall  and 
footings,  etc.  In  said  school  building,  and  the 
defendant  promised  and  agreed  to  pay  said 
Edward  Slattery  &  Son  for  tbe  senrices, 
labor,  and  material  furnished  in  completing 
■aid  contract  In  the  sum  of  $14,400;  that 
said  Edward  Slattery  4c  Son  executed  a  good 
and  sufficient  bond  in  the  sum  of  $2o,000  to 
the  school  dty  of  South  Bend,  Ind.,  as  re- 
quired by  said  contract,  and  did  keep  and 
perform  all  the  conditions  on  their  part  and 
proceeded,  under  the  direction  and  with,  tbe 
knowledge  of  said  defendant  trustees,  to  do 
the  work  and  furnish  the  materials ;  that  the 
said  plaintiff  was  put  to  an  expense  of  $800 
la  preparing  for  said  contract;  that  on  the 
11th  day  of  June,  1904,  the  board  of  trustees 
of  said  school  city  wholly  r^udlated  said 
contract  with  said  Edward  Slattary  &  Son, 
and  notified  them  to  abandon  all  work  under 
their  said  contract,  and  passed  a  resolution 
designed  to  rescind  and  cancel  their  said 


contract,  which  resolution  to  in'  the  words 
and  figures  following,  to  wit,  etc.;  that  nei- 
ther said  Edward  Slattery  &  Son  nor  this 
plaintlfl  have  ever  in  any  manner  consented 
to  tbe  rescission,  cancellation  or  repudiation 
of  said  contract;  that' said  defendant  school 
dty  of  South  Bend  bad  money  and  funds 
on  hands  sufficient  to  pay  the  amounts  con- 
tracted for  with  said  Edward  Slattery  &  Son 
in  said  contract  and  by  reason  thereof  did 
not  create  an  aggregate  indebtedness  on 
account  of  school  buildings  in  excess  of 
$200,000  as  provided  by  an  act  of  tbe  Gen- 
eral Assembly  of  the  state  of  Indiana,  ap- 
proved March  10,  1903  (Laws  1903,  p.  417, 
c.  225) ;  that  the  plaintiffs  are  damaged 
In  tbe  sum  of  $12,00(X  The  second  para- 
graph alleges  substantially  the  same  as  tb6 
first,  except  that  there  Is  no  direct  allega- 
tion that  the  woik  is  necessary,  nor  that 
there  are  funds  sufficient  to  pay  for  said 
services  and  material;  Tbe  third  paragraph, 
in  addition  to  the  allegations  as  set  out  in 
tbe  first  paragraph,  sets  out  with  m<»e  par- 
tienlarity  the  defects  and  the  changes  and 
alterations  necessary,  to  the  proper  and  safe 
construction  of  said  bnUdlngi  and  that  the 
said  contract  of  defendant  school  city  with 
one  Christman  for  tbe  construction  of  said 
buildings  authorized  said  defendant  to  make 
changes  and  alterations  in  the  plans  of  said 
buildings  while  in  process  of  building,  and 
to  discharge  any  contractor  or  architect;  or 
both,  and  that  said  provisions  were  in  writ- 
ing duly  ratified  and  consented  to  by  tbe 
common  council  of  tbe  said  city  of  South 
Bend,  Ind.  That  said  board  of  trustees  had 
called  for  and  received  bids  for  said  work 
from  competent  contractors,  and  that  the  bid 
of  Edward  Slattery  &  Son  was  found  to  be 
the  lowest  received  for  aald  work.  The 
fourth  paragraph  of  complaint  alleges  sub- 
stantially the  same  as  the  first  paragraph, 
and  in  addition  alleges,  with  more  particular- 
ity, the  entering  into  tbe  contract,  the  erec- 
tion and  constmetlon  of  the  building,  setting 
out  the  facts  showing  the  necessity  for  tbe 
changes  and  alteraticms  deemed  necessary; 
that  tbe  building  was  still  uncompleted;  that 
all  of  such  changes  and  alterations  were  req- 
uisite and  essential  to  the  proper  and  safe 
completion  of  said  building. 

There  is  no  averment  In  complaint  that  the 
contract  with  Christman  had  been  canceled 
or  nullified  in  any  way  at  the  time  of  the 
contract  with  appellant  It  will  therefore 
be  presumed  that,  while  tbe  contract  was  in 
force  and  effect  with  Christman,  with  tbe 
right  and  authority  In  the  board  to  authorize 
any  changes  which  they  might  see  fit  in  the 
construction  of  the  building,  to  be  made  by 
him,  the  board  on  the  7th  day  of  May,  1904, 
entered  into  a  contract  with  Edward  Slat- 
tery &  Son  "to  shore  the  said  walls  and  re- 
place tbe  foundation  walls  and  footings  and 
place  two  new  steel  columns  to  carry  truss- 
es" In  said  building  for  tbe  sum  of  $14,400, 
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without  attempting  to  have  any  of  said 
changes  made  by  said  Chrlstman  under  the 
terms  of  his  contract,  and  without  obtaining 
the  p^misslon  of  the  common  council  to 
enter  Into  said  contract.  Section  6497,  Bums' 
Ann.  St  1908,  §  7  (Acts  1903,  p.  418,  c.  225), 
provides:  "Such  board  of  school  trustees 
In  any  such  school  city  may,  with  the  con- 
sent of  the  common  council  of  such  city,  pur- 
chase such  land  as  it  may  deem  necessary 
for  school  purposes,  and  with  the  consent  of 
the  common  council  of  such,  may  erect  there- 
on such  building  or  buildings  as  it  may 
deem  necessary  for  the  adequate  ose  of  such 
school  city,  Including  common  schools,  high 
school,  grammar  school  and  manual  training 
school  buildings."  The  statute  makes  the 
consent  of  the  common  council  a  condition 
precedent  before  entering  into  any  contract 
for  the  erection  of  a  building.  The  contract 
entered  into  by  appellant  was  an  entirely  in- 
dependent and  separate  contract  from  that 
under  which  the  building  was  being  con- 
structed and  to  which  the  council  had  given 
its  consent  It  involved  more  than  a  mere 
cliange  in  the  plan  of  the  building  original- 
ly contracted  for.  It  la  not  a  mere  provi- 
sion for  extra  worlt  In  the  way  of  minor  de- 
tails by  the  contractor,  but  a  new  contract 
for  the  construction  of  an  important  part  of 
the  building,  and  by  a  contractor  who  had 
no  interest  in  the  original  contract  for  con- 
struction. The  purpose  of  the  statute  is  to 
give  the  common  council  Imowledge  of  any 
contract  for  the  expenditure  of  public  funds. 
Its  object  is  to  secure  careful  scrutiny,  for 
the  purpose  of  avoiding  extravagant  If  not 
fraudulent  contracts  atFecting  the  public  in- 
terest It  is  significant  that  for  a  breach 
of  a  c<Hitract  stipulating  for  the  payment  of 
$14,400  to  the  contractor  for  the  worlc,  appel- 
lant claims  damages  in  the  amount  of 
$12,000.  It  is  beside  the  question  that  the 
trustees  of  the  school  city  are  the  exclusive 
Judges  of  the  necessity  of  buUding.  Persons 
contracting  with  school  trustees  must  recog- 
nize the  fact  that  their  powers  are  limited 
by  law.  Other  defects  are  pointed  out  but 
for  the  failure  to  obtain  the  consent  of  the 
common  council  to  enter  into  the  contract 
In  suit,  if  for  no  other  reason,  the  demurrer 
to  each  paragraph  of  complaint  was  cor- 
rectly sustained.  As  pertinent  to  the  ques- 
tion here  involved  we  cite:  Bums'  Ann.  St 
1908,  i  6497;  Oppenheimer  v.  Oreencastle 
School  Township,  164  Ind.  99,  72  N.  B.  1100; 
Lincoln  School  Tp.  v.  American  School  Fur^ 
nlture  Co.,  SI  Ind.  App.  413,  68  N.  B.  301; 
Pedc-Williamson,  etc.,  Co.  v.  Steen  School 
Tp.,  30  Ind.  App.  637,  66  N.  E.  909 ;  Honey 
Creek  Tp.  v.  Barnes,  119  Ind.  214,  21  N.  E. 
747;  Bloomington  Tp.  v.  National  Co.,  107 
Ind.  43,  7  N.  E.  760;  State  v.  Board,  147  Ind. 
235,  46  N.  B.  625;  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  VOL  20,  p.  1162;  Smith,  Munic- 


ipal Corp.  vol.  1,  pp.  711,  729,  I  739;  Advis- 
ory Board  of  Coal  Creek,  etc  v.  Levandowskl 

(Ind.  App.)  84  N.  B.  346. 
Judgment  affirmed. 


(43  Ind.  A.  i«) 
NATIONAL  SURETY  CO.  et  oi.  v.  MAA6 

et  ai.    (No.  6,32().) 

(Appellate  Court  of  Indiana,  Division  Na  2. 

Jan.  6,  1909.) 

1.  MUNICIPAI.  COBPOBATIONS  (5  376*)— PUB- 
LIC lUPBOVEUENTS — CONIBACTS— LlENS— AS- 
SIONUENT. 

Where  a  materialman  furnishes  materials 
to  a  coutractor  making  public  improvements, 
and  the  contractor  thereafter  abandons  the 
work,  and  makes  an  assignment  of  the  assess- 
ment roll  and  of  all  bis  rights  thereunder  to 
money  and  bonds  to  be  derived  from  and  accm- 
ing  on  account  of  the  assessments  to  be  levied 
as  security  for  advancements  made  by  the  as- 
signee wtio  completed  the  work,  the  material- 
man cannot  hold  tlie  assignee  liable  for  the  ma- 
terials furnished,  since  the  assignment  of  the 
money  to  become  due  nnder  the  contract  was 
not  an  assignment  of  the  contract. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  376.*] 

2.  Assignments  (§  73*)  —  Morey  Due  on 
CoNTEACT— Effect. 

An  assignment  of  moneys  due  or  to  become 
due  under  a  contract  is  not  an  assignment  of 
the  contract 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  $  142;    Dec.  Dig.  {  73.*] 

Appeal  from  Superior  (3ourt  Marlon  Coun- 
ty;   James  M.  Leathers,  Judge. 

Action  by  Henry  Maag  and  others  against 
the  National  Surety  Clompany  and  others  for 
materials  furnished  for  public  improvements. 
From  the  judgment  r^idered,  defendants  ap- 
peal.   Affirmed. 

Chambers,  Pickens,  Moores  &  DavidBon, 
for  appellants.  Hawkins,  Smith  &  Hawkins, 
Weaver  &  Young,  and  Morgan  &  Morgan, 
for  appellees. 

ROBY,  3.  This  action,  for  an  amount 
claimed  to  be  due  on  account  of  material  and 
labor  furnished,  was  brought  by  appellee 
Maag  against  George  Kessler  and  the  Na- 
tional Surety  CJompany  on  certain  controcts 
and  bonds  executed  by  Kessler  as  principal 
and  the  surety  company  as  surety  In  favor  of 
the  city  of  Indianapolis,  by  which  Kessler 
undertook  to  make  certain  street  improve- 
ments. John  and  William  Wocher,  compos- 
ing the  firm  John  Wocher  &  Bro.,  the  Con- 
solidated Coal  &  Lime  Company,  George  Shel- 
by, and  Ashman  &  Ashman,  each  of  whom 
claimed  that  certain  amounts  were  due  them 
on  contracts  with  Kessler  and  for  labor  and 
material  furnished  by  them,  were  made  de- 
fendants, and  each  filed  a  general  denial  to 
the  complaint  and  also  a  cross-complaint 
Issue  was  Joined  to  the  complaint  and  the 
several  cross-complaints  by  answers  in  gen- 
eral denial.  The  cause  was  tried  by  the 
court  which  made  a  special  finding  of  facts 
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and  stated  conclusions  of  law  tbereon,  to 
each  of  whidi  appellants  excepted. 

The  findings  show :  That  on  July  27,  1UU3, 
the  defendant  Kessler  entered  Into  a  written 
contract  with  the  city  of  Indianapolis  to  Im- 
prove parts  of  two  streets  therein.  Kessler 
executed  bonds  to  the  city  In  the  sum  of  93,- 
800,  conditioned  that  he  should  faithfully  per- 
form bis  contracts  with  the  National  Surety 
Company  as  surety.  That  Kessler  began  the 
said  Improvements,  but  later  abandoned  the 
contracts,  and  In  February,  1904,  became  a 
bankrupt  That  on  August  28,  1903,  during 
the  prosecution  of  the  work,  Kessler,  In  or- 
der to  procure  funds  to  pay  for  the  labor 
employed  upon  said  work,  entered  into  con- 
tracts In  writing  with  John  Wocher  &  Bro. 
whereby  he  made  assignments  of  the  assess- 
ment rolls  and  all  his  rights  thereunder  to 
the  money  and  Barrett  law  bonds  accruing 
on  account  of  the  assessments  to  be  levied  on 
real  estate  abutting  upon  the  line  of  said  Im- 
provement. That  under  the  contracts  of  as- 
signment John  Wocher  ft  Bro.  advanced  Kess- 
ler the  sum  of  $7,000,  ?5,600  of  which  Kess- 
ler expended  in  the  payment  of  labor  in  the 
construction  of  the  improvements.  That,. aft- 
er Kessler  abandoned  the  Improvement  of 
the  streets,  John  Wocher  &  Bro.  completed 
the  Improvement  at  a  cost  of  |2,637,  which 
was  expended  for  necessary  labor  and  ma- 
terials. That  upon  such  completion  John 
Wocher  ft  Bro.  received  in  bonds  and  cash 
from  the  city  |6,725.8S,  being  the  full  amount 
realized  from  said  assessments,  less  the 
amount  retained  by  the  city  for  the  repairs 
of  the  streets.  Appellants  base  their  argu- 
ment upon  the  assumption  that  the  contract 
of  Kessler  was  assigned  to  John  Wocher  ft 
Bro.  Had  the  contracts  been  assigned  to 
John  Wocher  ft  Bro.,  they  would  be  bound 
In  the  same  manner  that  Kessler  was  bound 
under  the  contracts  to  complete  the  streets 
and  pay  the  bills.  But  such  Is  not  the  case 
presented.  All  that  Wocher  &  Bro.  had 
from  Kessler  was  "assignments  of  the  assess- 
ment rolls  and  all  his  rights  thereunder  to 
moneys  and  Barrett  law  bonds  to  be  derived 
from  and  accruing  on  account  of  the  assess- 
ments to  be  levied  •  •  •  as  security  for 
the  advancement  by  said  John  Wocher  ft  Bro. 
of  such  sums  as  were  required  by  Kessler 
for  weekly  pay  rolls*  and  to  pay  for  the  la- 
bor in  the  construction  of  said  Improve- 
ments." An  assignment  of  moneys  due  or  to 
become  due  Is  not  an  assignment  of  the  con- 
tract Dickson  V.  City,  97  Minn.  258,  260, 
106  N.  W.  1053;  Chapln  v.  Pike,  184  Mass. 
184,  186,  68  N.  B.  42 ;  Segee  v.  Downes,  143 
Mass.  240.  241,  9  N.  E.  S65.  Unless  the  work 
was  completed,  the  city  would  not  accept  the 
streets,  and  no  assessment  rolls  would  be 
Issued  upon  the  streets  against  the  abutting 
property  holders.  The  surety  company  had 
the  right  to  complete  the  work  if  It  saw  lit, 
but  It  did  not  do  so,  and  the  streets  lay  for 


several  months  until  John  Wocher  ft  Bro.,  to 
protect  themselves  for  the  money  advanced 
by  them  to  Kessler  under  their  contracts  of 
astignment,  completed  the  improvements  so 
that  an  asssessmoit  could  be  levied. 

The  trial  court  In  Its  fifth  conclusion  of 
law  stated  "that  the  defendants  John  Wocher 
ft  Bro.  have  and  are  entitled  to  a  first  and 
paramount  Hen  upon  and  Interest  in  said 
equitable  fund  for  the  payment  of  moneys 
advanced  by  said  John  Wocher  ft  Bro.  and 
expended  by  them  In  constructing  and  com- 
pleting the  work  upon  said  streets,  amount- 
ing in  the  aggregate  to  the  sum  of  $8,187." 
The  plaintiff  and  other  defendants  were  giv- 
en judgment  for  their  labor  and  material 
claims  against  defendants  George-  Kessler  and 
the  National  Surety  Company,  and  John 
Wocher  &  Bro.  were  given  Judgment  against 
George  Kessler  for  "the  balance  due  upon  the 
indebtedness  of  said  defendant  Kessler  to  the 
defendants  John  Wocher  ft  Bro.  by  reason 
of  the  insufficiency  of  said  equitable  fund  to 
pay  in  full  said  IndebtednesA" 

Judgment  affirmed. 


(4S  Ind.  A.  ST) 
RAIiET  V.  EVANSVILLB  GAS  &  "EJVEO- 
TRIG  LIGHT  CO.     (No.  6,891.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  7,  1909.) 

Apfeal  and  Ereob  (§  797*)— DiBMisSAi/— Mo- 

Tiow— TiMK  FOB  Making. 

A  motion  to  dismiss  an  appeal  because 
qaestions  arising  on  the  pleadings  are  not  prop- 
erly presented  in  the  briefs,  as  required  by  Su- 
preme Court  Rule  22,  par.  5  (55  N.  E.  vi),  must 
be  made  at  the  earliest  opportunity,  and  the  ob- 
jection is  waived  by  filing  a  brief  on  tlie  merits. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  8161 ;   Dea  Dig.  §  797.*] 

Appeal  from  Circnlt  Court,  Gibson  Connty; 
O.  M.  Welbom,  Judge. 

Action  by  the  Elvansvllle  Gas  ft  Electric 
Light  Company  against  Jefferson  C.  Raley. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Motion  to  dismiss  overruled. 

Logsdon  ft  Veneman,  for  appellant  Elmer 
B.  Stevenson  and  Elam  ft  Fesler,  for  appellee. 

RABB,  J.  On  December  12,  1907,  judgment 
was  rendered  In  the  court  below  In  this  case. 
The  appeal  was  perfected  by  filing  the  tran- 
script in  this  court  on  May  13,  1908.  Appel- 
lant's brief  on  the  merits  was  filed  on  May  16, 
1908,°  and  the  cause  submitted  June  12,  1908. 
On  September  10,  1908,  appellee  filed  Its  an- 
swer brief  upon  the  merits.  On  December  18, 
1908,  after  the  year  within  which  appellant 
might  have  perfected  his  appeal  had  expired, 
appellee  filed  Its  motion  to  dismiss  the  appeal 
for  the  reason  that  appellant's  brief  falls  to 
comply  with  paragraph  5  of  rule  22  of  this 
court  (55  N.  E  vI),  in  that  it  does  not  set  out 
the  substance  of  the  complaint  or  answer,  or 
the  demurrers  to  the  answer  which  present 
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tbe  questions  tbat  are  sought  to  be  presented 
by  the  appeal. 

Motions  to  dismiss  an  appeal  upon  this 
ground  must  be  presented  at  the  earliest  op- 
portunity, and  are  waived  by  flUng  a-  brlet 
upon  the  merits.  .  It  Is  a  matter  within  the 
discretion  of  this  court  whether  it  will  con- 
sider questions  that  are  not  properly  present- 
ed in  the  briefs  of  counsel  in  the  case,  as  re- 
quired by  the  rules  of  the  court;  but  the 
right  of  the  appellee  to  demand  a  dismissal 
is  waived  by  falling  to  seasonably  present  it 

Motion  to  dismiss  appeal  overruled. 


<4g  Ind.  A.  298) 

B^OZELL  T.  CBAMFILIib    (No.  6,426.)! 

(Appellate  Onrt  of  Indiana,  Division  No.  2. 

Jan.  6,  1909.) 

li  Estates  (J  6*)— Natube— Base  Fee. 

Ttie  laws  of  descent  in  Indiana  do  not  rec- 
ognize such  an  estate  as  a.  base  fee. 

[Ed.  Note.— For  other  cases,  see  Estates,  Ont 

>ig.  16;   Deft  Dig.  8  6;*] 

2.  Descent  ai»o  DisrniiBDTiON  (J  57*)— Es- 
tate Passiro — Chiloless  Second  Wm— 
Statutes. 

Under  the  statute  of  descents,  one-third  of 

a   deceased   husband's   real   estate   descends   to 

his  widow  in  fee,  though  a  childless  second  or 

subsequent  wife  cannot  alienate  such  interest; 

it  passing  to  bis  children  by  a  former  marriage 

on  her.  death. 
(Ed.  Note.— For  other  cases,  see  Descent  and 

Distribution,   Cent.   Dig.   g  145;    t)ee.  Dig.   f 

67.*] 


Dig 


On  petition  for  rehearing.    ;Petitlo;a  over- 
mled. 
For  former  opinion,  see  86  N.  B.  79Z. 

RABB,  3.  Appellee  earnestly  Insists  in  bis 
petition  tar  a  rehearing  that  in  the  decision 
of  Itils  case  the  conrt  misconceiT^d  the  nature 
of  the  issues  In  the  partition  proceedings  in 
which  the  appellee's  grantor's  interest  on  her 
deceased  inisband's  lands  was  set  off  to  her  in 
severalty,  and  the  legal  eHect  of  the  Indg- 
ment  therein.  The  complaint  in  that  proceed- 
ing filed  by  Uie  widow  set  forth  as  the  source 
of  her  title  and  foundation  of  her  right  to 
partition  the  fact  that  Barzilla  Rozell  died 
Intestate,  the  owner  of  the  premises,  and 
left  the  plaintiff,  his  widow,  and  the  appel- 
lants here,  his  children,  as  his  sole  heirs  at 
law,  and  that  she  was  the  owner  of  one-third 
of  the  premises  In  fee  simple,  and  her  chil- 
dren the  owners  of  the  two-thirds  thereof, 
and  the  sole  relief  asked  was  that  her  inter- 
est be  set  oft  to  her  In  severalty.  Other  par- 
ties were  Joined,  and  the  facts  with  reference 
to  the  claim  of  title  set  forth  in  the  complaint 
showed  that  they  had  an  interest  in  the  land 
described  in  the  complaint,  but  no  relief  of 
any  kind  was  ashed  against  them.  They  set 
up  a  cross-complaint,  averring  substantially 
the  same  facts  appearing  in  the  complaint, 
and  asked  for  partition,  and  that  their  in- 
terest be  set  off  in  severalty ;  but  neither  the 


complaint  nor  cross-complaint  stated  facts 
which  entitled  any  party  to  the  actioa  to  a 
judgment  quieting  title,  and  no  socb  Judg- 
ment was  rendered,      i 

And  not  only  does  the  express  terms  of  the 
statute  declare  that  "if  a  husband  die  testate 
or  intestate,  leaving  a  widow,  one-third  «f  his 
real  estate  shall  descend  to  lier  In  fee  sim- 
ple," but  it  has  repeatedly  been  held,  and. 
never  denied,  that,  under  the  original  section 
24  of  tlie  statute  of  descents,  a  childless  sec- 
ond or  subsequent  wife  whose  husband's  cliil- 
drra  or  their  descendants  survive  took  a  fee- 
simple  Interest  in  her  husband's  real  estate^ 
although  she  was  powerless  to  sell  the  estate, 
and  the  husband's  children  took  the  same  by 
descent  from  her  at  her  death.  Thorp .  v. 
Hanes,  107  Ind.  324,  6  N.  E.  920 ;  Utterback 
v.  Terhune,  75  Ind.  303 ;  Hendrlx  v.  McBeth, 
87  Ind.  287 ;  Flenner  v.  Benson,  89  Ind.  108 ; 
Montgomery  v.  McCumber,  128  Ind.  374,  27  N. 
El  1114;  Hahig  v.  I^dge,  127  Ind.  31,  25  N. 
E.  182;  Reagan  v.  Sheets,  130  Ind.  185,  29  N. 
E.  1065 ;  Rushton  v.  Harvey,  144  Ind.  382, 
43  N.  B.  300 ;  Helt  v.  Helt,  152  Ind.  142,  52 
N.  B.  699;  Byrum  v.  Henderson,  151  Ind- 
102,  51  N.  E.  94 ;  Johnson,  Trustee,  v.  John- 
son, 153  Ind.  60,  54  N.  E.  124 ;  Grims  v.  First 
National  Bank  (Ind.  App.)  79  N.  E.  236;  Gar- 
rison v.  Day,  36  Ind.  App.  543,  76  N.  E.  188. 
The  Identical  question  presented  hy  the  rec- 
ord In  this  case  was  decided  adverse  to  the 
contention  of  appellees  in  the  case  of  Thorp 
T.  Hanes,  supra. 

We  are  referred  to  an  obiter  expression  in 
the  opinion  of  the  court  in  the  case  of  Mc- 
Adams  V.  Bailey,  reported  in  169  Ind.  518, 
82  N.  B.  1057,  13  L.  R.  A-  (N,  S.)  1003,  to  the 
effect  that  the  estate  of  the  widow  tmder  such 
circumstances  was  in  the  nature  of  ;a  base 
or  terminable  fee.  Onr  law  of  descents  rec- 
ognizes no  such  thing  as  a  base  fee,  and  the 
conrt  did  not  mean  to  be  understood  as  hold- 
ing that  a  widow  did  not  take  an  estate  in  fee 
simple  in  the  lands  of  her  deceased  husband. 

Petition  for  rehearing  overruled. 


(4S  Ind.  A.  K) 

BAKER  et  al.  v.  BAKER.    (No.  7,(K50.) 

(Appellate  <>urt  of  Indiana,  Division  No.  1. 

Jan.  6.  1909.) 

1.  Evidence  (§  271*)- Sbu-Sbsvino  Dbcla* 

BATioNs — Res  Gestae. 

In  an  action  by  an  administratrix  to  re- 
cover securities  representing  loans  of  decedent, 
yi4iich  his  sister  took  possession  of  under  claim 
of  ownership,  evidence  that  aX  a  time  not  stat- 
ed, and  in  the  absence  of  the  parties  interested, 
witness  had  a  conveisation  with  decedent,  in 
which  decedent  stated  that  he  had  made  numer- 
ous loans,  and  that  the  loans  were  made  in  his 
sister's  name  to  escape  taxation,  was  inadmis- 
sible, because  self-serving  declarations  by  dece- 
dent, and  because  the  declarations  were  not  ex- 
plaining or  qualifying  any  act  which  was  in  it- 
self admissible  in  evidence. 

[Ed.    Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  §|  1064,  1095 ;  Dec.  Dig.  |  271.*] 
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2.  BVIDKNOB    0    121*)  — DZCLASATIONar— Six* 

Fi^iNiNG  Res  Gest>b. 

In  sach  action  evidence  that  at  the  time 
decedent  was  malcing  a  loan  decedent  stated 
that  the  money  was  hie,  and  that  he  loaned  it 
in  his  slater's  name  to  escape  taxation,  was  ad- 
missible, since  the  act  Itself,  which  the  declaia- 
tion  explained,  was  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Ehridence, 
Dec.  Dig.  t  121.*] 

8.  EXECUTOBS  AND  Adhiribtbatobs  ({  460*) 
—Actions — Recovebt  of  8icubitib8— Bvi- 

DENCE. 

In  an  action  by  ap  administratrix  to  recov- 
er secnrities  representing  loans  of  decedent,  a 
bank  cashier,  which  his  sister  tobk  possession 
of  under  claim  of  ownership,  evidence  that  dece- 
dent wanted  to  bay.  a  controlling  interest  in  the 
bank,  but  that  the  sale  was  never  consummated, 
and  that  at  the  time  decedent  was  appointed 
cashier  witness  made  an  investigation  of  dece- 
dent's financial  standing,  and  became  satisfied 
from  such  investigation  that  decedent  was  worth 
from  $7,000  to  $8,000,  is  inadmissible. 

[Eld.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Dec  Dig.  f  430.*] 

4k  Appeal  and  Erbob  (}  1160*)— Detebuina- 
TioN  or  Gatke— Revebsal— >Bkboneous  Evi- 
dence. 

A  cause  will  be  reversed  on  app<>al  .where 
in  a  trial  by  the  court  erroneous  evidence  is 
repeatedly  introduced  over  the  objection  of  ap- 
pellant, and  it  is  not  at  all  clear  that  the  judg- 
ment pronounced  is  right. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1169.*] 

Appeal  from  Circuit  Court,  Starke  Coun- 
ty; J.  C.  Nye,  Judge. 

Action  by  Viola  BaKejr,  admlDlstratrlz, 
etc.,  against  Loolsa  Baker  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed,  with  Instructions  to  grant  a  new 
trial. 

if.  M.  Hathaway,  M.  WlnSeld,  and  Bee- 
man  Se  Foster  for  appellants.  W.  O.  Pente- 
cost, Oscar  B.  Smith,  and  Henry  A.  Stels, 
for  appeUae. 

HADLH7,  J.  This  was  an  action  brou^t 
by  appellee  Baker  against  appellants  to  re;- 
'Cover  'some  notes,  mortgages,  bank  stodE, 
and  other  personal  property  which,  it  Is 
averred,  belonged  to  the  estate  of  said  ap- 
pellee's decedent,  Julius  B.  Baker,  and  tliat 
appellant  Louisa  Baker  had  Intermeddled 
with  the  estate  and  unlawfully  obtained  poe- 
sesslcni  of  said  property,  and  refused  to  de- 
llver  up  the  possession  or  account  for  the 
same,  altbou^  demand  therefor  had- been 
mada 

It  i8.43hown  by  the  uncontradicted  evidence 
that  decedent  was  a  son  of  appellant  Louisa 
Baker,  and  brother  of  appellants  Tracy  G. 
Miles  and  Oleo  Humphrey ;  that  he  was 
cashier  of  the  Bank  of  Starke  County  at 
Hamlet;  that  he  made  numerous  loans  to 
divers  persons  in  the  names  of  appellants 
Tracy  Q.  Miles  and  Cleo  Humphrey ;  that 
he  kq;>t  notes  and  mortgages  representing  a 
part,  U  not  all,  of  these  loans  In  a  drawer 
In  the  safe  of  the  bank.  The  evidence  is  un- 
disputed that  this  drawer  had  two  keys — 


one  kept  by  decedent,  the  oilier  by  appel- 
lant Louisa  Baker.  The  keys  to  this  drawer 
were  each  numbered  "l."  The  drawer  had 
no  number  on  it  A  few  days  before  the 
death'  of  decedent,  and  while  he  was  con- 
fined to  his  bdd,  appellant  went  to  the  bank 
and  to<A  the  securities  in  controversy  from 
the  drawer,  stating,  in  effect,  that  decedent 
bad  authorized  her  to  do  so.  There  is  no 
evidence  that  she  was  not  so  authorized.  It 
was  the  theory  of  the  administratrix  that 
decedent  used  his  own  money  in  making 
these  loans  and  investments,  taking  them  In 
the  names  of  his  sisters  to  avoid  taxation, 
while  on  the  part  of  appellant  Louisa  Baker 
it  was  claimed  it  was  her  money  he  was 
using,  handling  it  as  his  own,  and  that  the 
securities  representing  ttiese  loans  were  her 
property. 

'  On  the  trial  a  Mr.  Corblt  was  called  as  a 
wltneeis,  and  was  permitted  to  testify  over 
the  objections  of  the  appellant  that  at  a  time 
not  stated,  and  in  the  absence  of  all  the  ap- 
pellants, he  had  had  a  conversation  with  de- 
cedoit  in  which  decedent  stated  that  be  had 
made  numerous  farm  loans  in  Starke  coun- 
ty; that  the  most  of  the  loans  were  in  his 
sisters'  names ;  that  he  gave  as  a  reason  for 
this  that  he  did  not  want  to  pay  any  more 
tax  than  other  money  lenders  were  paring. 
This  testimony  was  incompetent  It  is  a 
general  rule  of  law  that  self-serving  declara- 
tions made  in  the  absence  of  the  adverse 
party  are  inadmissible  In  evidence  (Brown, 
Adm'r,  v.  Kenyon,  108  Ind.  283,  9  N.  E.  283; 
Bristor  V.  Bristor,  82  Ind.  276);  the  excq>- 
tlon  to  this  rule  being  that,  when  such  dec- 
larations accompany  and  are  connected  with 
some  act  which  of  itself  is  admissible  as 
tending  to  prove  some  question  In  issue,  they 
may  be  given  as  qualifying  or  explaining 
such  act  as  a  part  of  the  res  gestae  (Crelgh- 
ton  V.  Hoppls  et  al.,  99  Ind.  369;  Boone 
County  Bank  v.  Wallace,  18  Ind.  82;  Mc- 
Connell  v.  Hannah,  Adm'r,  96  Ind.  102 ;  Dur- 
ham V.  (Shannon,  116  Ind.  403,  19  N.  B.  190, 
9  Am.  St.  Rep.  860 ;  Burr  v.  Smith,  152 
Ind.  469,  63  N.  B.  469;  Remy  v.  Lilly,  22 
Ind.  App.  109,  63  N.  B.  387).  The  rule  and 
exception  and  principle  governing  the  same 
are  clearly  stated  in  Creighton  v.  Hoppls  et 
al„  supra,  where  the  court  say: .  "It  is  the 
g^ieral  rule  that,  where  an  act  is  competent, 
so  also  are  the  declarations  accompanying 
the  act  It  was  said  by  Prof.  Greenleaf: 
'But  no  reason  is  perceived  why  every  dec- 
laration accompanying  the  act  of  possession, 
whether  in  disparagement  of  the  claimant's 
title,  or  otherwise  qualifying  his  possession, 
if  made  in  good  faith,  should  not  be  received 
as  part  of  the  res  gestse.  •  *  *  The  rule 
of  law  is  that  where  it  is  necessary,  in  the 
course  of  a  cause,  to  Inquire  into  the  nature 
of  a  particular  act  <uid  the  intention  of  the 
person  who  did  the  act  proof  of  what  the 
person  said  at  the  time  of  doing  It  is  ad- 
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misslble  In  evidence  for  tbe  purpose  of  show- 
ing Ita  true  character.'  *  *  *  In  the  cas- 
es dted  by  the  appellant  the  evidence  con- 
sisted of  naked  declarations  unaccompanied 
by  any  act,  and  In  such  cases  a  very  dlETerent 
rule  obtains.  We  do  not  hold,  nor  mean  to 
hold,  that  declarations  unaccompanied  by  an 
act  are  admissible ;  on  the  contrary,  .we  un- 
derstand the  rale  to  be  against  their  admis- 
sibility. Nor  do  we  hold  that  declarations 
accompanying  an  act  are  competent,  where 
the  act  itself  cannot  be  proved,  but  we  do 
hold  that,  where  the  act  Is  competent,  so  also 
are  the  declarations  made  at  the  time  It  was 
performed.  Even  In  such  cases.  It  Is  only 
declarations  explanatory  of  tbe  act  and  Im- 
mediately connected  with  It  that  are  admls- 
rtble.  Narratives  of  a  past  transaction,  al- 
though given  at  the  time  an  act  Is  done,  are 
not  competent.  In  order  that  the  declara- 
tions may  be  competent.  It  must  appear  that 
they  relate  to  the  thing  then  done,  and  that 
tiiey  have  a  direct  connection  with  It." 
Measured  by  tills  standard.  It  can  be  readily 
seen  that  tbe  evidence  should  have  been  ex- 
cluded. It  was  a  broad  general  statement 
unconnected  with  any  act  Itself  admissible. 
It  could  not  have  been  a  part  of  the  res 
gestte,  since  there  was  no  res  gest«e.  It 
might  have  been  an  Idle  boast  or  a  part  of 
his  scheme  of  "four-flushing  with  his  moth- 
er's money,"  as  was  testified  he  said  he  was 
doing,  or  a  plan  to  build  up  a  title  in  him- 
self. These  suggestions  illustrate  the  dan- 
gers of  such  testimony. 

It  is  urged  on  behalf  of  appellee  that  at 
this  time  decedent  was  in  possession  of  the 
securities  in  controversy,  and  that  It  was 
this  act  of  possession  of  which  the  conver- 
sation formed  a  part  of  the  res  gestae.  Bnt, 
in  tbe  first  place,  it  is  not  shown  that  dece- 
dent at  that  time  wa^  in  possession  of  this 
property.  There  was  not  a  word  said  about 
his  possession  or  in  explanation  thereof. 
Tbe  name  of  no  debtor  was  mentioned. 
If  the  conversation  tended  to  prove  anything, 
it  was  to  prove  his  general  custom  of  making 
loans.  The  rules  of  this  class  of  evidence 
are  well  established,  and  should  not  be  ex- 
tended. Such  declarations  to  be  admissible 
must  be  something  more  than  mere  general 
or  random  statements.  They  must  not  only 
be  connected  with  some  act,  but  the  act 
Itself  must  be  something  in  relation  to  the 
property  in  controversy.  For  example,  a 
witness  was  asked  what  decedent  said  at 
tbe  time  be  was  making  a  loan,  as  to  why 
the  loan  was  made  in  the  name  of  his  sister. 
If  the  loan  Inquired  about  had  been  one  of 
the  debts  In  controversy,  the  evidence  would 
have  been  admissible;  but  It  was  not,  and 
therefore  was  not  admissible.  What  was 
said  about  a  transactloix  not  connected  with 
tbe  matter  in  controversy  would  have  no 
probative  force.    The  transaction  itself  could 


not  be  proven.  Therefore  conversation  re- 
lating thereto  could  not 

Other  witnesses  were  permitted  to  testify 
to  substantially  the  same  conversations  and 
similar  conditions,  and  for  the  same  reasons 
such  testimony  was  inadmissible.  A  Mr. 
Stanton  was  permitted  to  testify  that,  at  a 
time  not  stated,  the  money  that  he  had  loan- 
ed to  one  Joe  Bollinger  at  a  time  previous 
to  the  conversation  was  his  own  money,  and 
not  the  bank's,  and  the  bank  had  nothing  to 
do  with  it  This  was  a  narrative  of  a  past 
occurrence,  unconnected  with  any  act  The 
Joe  Balllnger  loan  was  not  one  of  tbe  se- 
curities In  controversy,  and  the  evidence 
was  inadmissible. 

Objection  is  made  to  the  testimony  of  wit- 
ness Jolly,  who  testified  that  at  a  time  when 
decedent  was  making  a  loan  to  one  Carlson, 
one  of  tbe  notes  in  controversy,  he  said  that 
the  money  was  his  money,  but  that  he  was 
putting  It  in  the  name  of  his  sister  to  avoid 
taxation.  This  declaration  was  made  in 
connection  with  an  act  itself  admissible,  and 
therefore  formed  a  part  of  the  res  gestae, 
and  under  the  rule  above  laid  down  was  ad- 
missible. It  is  a  good  illustration  of  tbe 
distinction  sought  to  be  made  in  this  opinion. 
Tbe  same  witness  was,  however,  permitted 
to  testify  to  a  number  of  general  statements 
disconnected  'from  any  act  and  under  the 
above  rule  such  statements  would  be  admis- 
sible. Witness  McCormlch  was  permitted 
to  testify  that  decedent  wanted  to  buy  a  con- 
trolling Interest  in  the  bank,  and  said  he 
wanted  to  pay  part  in  cash  and  part  in  mort- 
gage loons,  which  sale  was  never  consum- 
mated; and  also  at  the  time  that  decedent 
was  appointed  cashier  of  the  bonk  he  made 
an  Investigation  of  decedent's  financial  stand- 
ing, and,  as  a  result  of  sudi  Investigation, 
witness  became  satisfied  that  decedent  was 
conservatively  worth  seven  or  el^t  thou- 
sand dollars.  We  can  conceive  of  no  possi- 
ble theory  under  which  such  testimony  would 
be  admissible,  and  appellee  bos  not  favored 
us  with  any  reason  Justifying  it 

Appellee  insists  that  since  the  cause  was 
tried  by  tbe  court  and  the  Judgment  Is  dear- 
ly right  the  cause  should  not  be  reversed, 
even  though  erroneous  evidence  was  admit- 
ted. But  the  court  permitted  the  erroneous 
evidence  to  be  introduced  over  the  continued 
objections  of  appellant  Having  ruled  it  was 
competent  he  must  be  presumed  to  have  con- 
sidered it  in  arriving  at  a  decision.  The 
erroneous  testimony  was  not  a  single  iso- 
lated case,  but  occurred  many  times.  It  is 
not  at  all  clear  that  tbe  Judgment  is  right 
In  some  instances  it  is  clearly  not  right 

Numerous  other  questions  ore  presented, 
but  they  may  not  arise  on  another  trial,  and 
are  therefore  not  considered. 

Judgment  reversed,  with  instructions  ta 
grant  a  new  trial. 
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NESBITT  ▼.  NBSBITT.    (No.  6,265.) 

(Appellate  Court  of  Indiana,  Division  No.  1; 

Jan.  7,  1909.) 

1.  Tbiai.  (|  295*)— Ikstbuctionb  ab  to  Bub- 
den  or  Pboof. 

Defendant  having  answered  by  three  ape- 
cial  defenses  to  which  plaintiff  ireplied  by  gen- 
eral denial,  the  court  instructed  that  this  placed 
on  "defendant  the  bniden  of  proving  all  the  ma- 
terial averments  contained  in  them  by  a  prepon- 
derance of  evidence  as  stated  in  these  instruc- 
tions." The  court  then  in  other  instructions 
considered  the  averments  in  each  paragraph  of 
the  answer,  and  instructed  the  jnry  as  to  the 
necessary  proof  as  to  each  in  order  to  justify  a 
recovery  thereunder.  Held,  that  the  instruc- 
tions considered  as  a  whole  did  not  convey  the 
meaning  that  it  was  necessary  for  defendant  to 
prove  the  material  averments  in  all  three  of  the 
affirmative  paragraphs  of  the  answer. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  !§  710,  711 ;   Dec.  Dig.  §  295.»] 

2.  Appeal  and   Ebbob   (§   1078*)— Review— 
Failube  to  Ubgb  Objection. 

Where  appellant  fails  on  review  to  nr^e  ob- 
jections to  instructions,  the  objections  will  be 
disregarded. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4259 ;    Dec.  Dig.  f  107a »] 

3.  Bnxs  AND  Notes  (§  534*)— JnooMENT— At- 
tobngt's  Fees  and  Collection  Chabges. 

In  an  action  on  a  note,  it  is  error  to  in- 
clude in  the  judgment  items  for  attorney's  fees 
and  expense  of  collection. 

[ISd.  Note.— For  other  cases,  see  Bills  and 
Notes,  CJent  Dig.  H  1946,  1947;  Dec.  Dig.  $ 
534.*] 

4.  Appeal  and  Ebbob  (8  1140*)— Aitibmancb 
ow  RiaiissioN  OF  Pabt  of  Recovebt. 

Where  there  is  no  error  in  the  judgment  ex- 
cept that  it  includes  items  for  attorney's  fees 
and  collection  charges,  to  which  plaintiff  is  not 
entitled,  the  order  will  be  an  affirmance  on  re- 
mission of  such  items. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4468;  Dec.  Dig.  {  1140.*] 

Appeal  from  Superior  Court,  Howard  Coun- 
ty; B.  F.  Harness,  Judge. 

Action  by  Serena  E.  Nesbltt  against  Wil- 
liam A.  Nesbltt.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Modified  and  af- 
firmed. 

Klrkpatrlck  &  Morrison,  for  appellant.  St. 
John,  Charles  &  GemmUl  and  Blacklidge, 
Shirley  &  Wolf,  for  appellee. 

WATSON,  C.  J.  This  was  an  action  by  ap- 
pellee to  recover  on  a  promissory  note  execut- 
ed by  appellant,  in  the  sum  of  $496.72,  to  John 

5.  Nesbltt  on  January  27,  1904,  payable  one 
day  after  date  at  the  Farmers'  Banking  Com- 
pany, of  Swayzee,  Ind.,  and  indorsed  to  ap- 
pellee by  said  payee  under  the  name  of  J.  S. 
Nesbltt  It  appears  from  the  complaint  and 
note  that  $200  was  paid  on  said  note  to  John 
8.  Nesbltt  on  February  22,  1904.  Judgment 
was  demanded,  including  attorney's  fees,  in 
the  sum  of  $376.  On  motion  of  appellant,  the 
venue  of  the  cause  was  changed  from  the 
Grant  superior  to  the  Howard  superior  court. 

Appellant  answered  in  four  paragraphs: 
(1)  General  denial ;  (2)  alleging,  in  substance, 


that  the  note  was  not  delivered  or. transferred 
to  appellee  until  after  Its  maturity,  and  that 
It  was  fully  paid  to  John  S.  Nesbltt,  the  payee, 
by  appellant  before  appellant  had  notice  that 
it  had  been  assigned  or  delivered  to  appellee, 
and  before  this  action  was  begun ;  (3)  In  sub- 
stance, denying  that  appellee  was  the  owner' 
or  entitled  to  the  proceeds  of  said  note  for  the 
reason  that  It  was  the  property  of  John  S. 
Nesbltt,  "that  said  note,  prior  to  Its  maturity, 
was  indorsed  by  said  John  Nesbltt  and  placed 
as  collateral  security  with  a  bank  In  the  town 
of  Swayzee,  Ind.,  and  that  the  same  was  aft- 
erwards taken  up  by  the  said  John  Nesbltt 
and  kept  In  his  file  of  notes  at  his  home  In  a 
note  book,  and  that  after  the  maturity  Of  said 
note  the  said  plaintiff,  without  the  knowledge 
or  consent  of  said  John  Nesbltt,  took  the  same 
from  the  said  note  book  Into  her  possession, 
and  kept  the  same  and  pretended  to  hold  It 
as  collateral  security  for  a  note  executed  by 
said  John  Nesbltt  to  her,  that  she  so  took  said 
note  without  any  rlg^t,  consent,  or  direction 
of  said  John  Nesbltt,  and  that  the  said  John 
Nesbltt  has  been  at  all  times  up  to  the  time 
of  the  payment  of  said  note  the  owner  there- 
of, and  that  said  note  was  fully  paid  to  said 
John  Nesbltt  by  the  defendant  before  said  de- 
fendant knew  that  said  plaintiff  held  said 
note  or  claimed  any  Interest  therein;"  (4) 
denying  the  delivery,  transfer,  or  assignment 
of  said  note  to  appellee  for  collateral  security 
or  any  other  purpose,  and  denying  that  she 
had  any  interest  in  said  note.  The  fourth 
paragraph  of  answer  was  verified  by  appel- 
lant. Appellee  replied  to  the  answer  by  gen- 
eral denial.  The  cause,  being  thus  at  Issue, 
was  submitted  to  a  jury,  a  verdict  being  re- 
turned for  ai^>ellee  In  the  sum  of  $437.38. 
itemized  as  follows:  (1)  Balance  on  note, 
$299.58;  (2)  Interest  on  note,  $43.50;  (3)  attor- 
ney's fees,  $60;  (4)  collections  $34.30— total 
$437.38.  Judgment  was  rendered  on  the  ver- 
dict for  said  amount  Appellant's  motion  for 
new  trial  was  overruled,  and  the  overruling 
of  such  motion  Is  the  only  assignment  of  error 
presented  in  this  court. 

One  of  the  reasons  assigned  for  new  trial 
is  that  the  court  erred  in  giving  instruction 
No.  2%,  which  was  as  follows:  '^be  plain- 
tiff has  replied  to  the  answer  by  a  general 
denial  which  puts  upon  defendant  the  burden 
of  proving  all  the  material  averments  con- 
tained in  them  by  a  preponderance  of  the  evi- 
dence as  stated  in  these  Instructions."  Appel- 
lant contends  that  it  Is  (dear  that  the  jury 
must  have  understood  therefrom  that  it  was 
necessary  for  him  to  prove  the  material  aver- 
ments In  all  three  of  the  affirmative  para- 
graphs of  answer  In  order  to  recover.  The 
instruction  was  that  appellant  must  prove  the 
material  averments  of  said  paragraph  of  an- 
swer "as  stated  in  these  instructions."  The 
court  then  considered  the  material  averments 
of  each  paragraph  in  other  instructions,  and 
so  Instructed  the  Jury  In  reference  to  the  nec- 
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eBB&Tj  proof  in  each  In  order  to  Justify  a  re- 
covery thereunder.  When  thus  considered  as 
a  whole,  the  language  objected  to  does  not 
convey  the  meaning  contended  for  by  appel- 
lant 

The  seventh  instruction  given  by  the  court 
at  appellee's  request  was  as  follows:  "There 
is  a  fourth  paragraph  of  answer  which  avers 
that  the  note  In  suit  was.  never  delivered, 
transferred,  or  assigned  to  the  plaintiff  as 
for  collateral  security  or  for  any^ther  pur- 
pose and  that  she  bad  no  Interest  In  the  note. 
The  truth  of  this  paragraph  of  the  answer  Is 
sworn  to  by  the  defendant  This  paragraph 
does  not  deny  the  execution  of  the  note  by 
the  defendant,  but  only  that  it  was  delivered, 
transferred,  or  assigned  to  her.  This  makes 
•.t  necessary  for  the  plaintiff  to  prove  by  a 
preponderance  of  the  evidence  that  the  note 
was  delivered,  assigned,  or  transferred  to  her. 
Therefore,  If  you  find  from  the  evidence  by  a 
preponderance  thereof  that  the  note  was  de- 
livered to  her  or  assigned  or  transferred  to 
her  as  a  collateral  security  or  other  purpose, 
your  verdict  should  be  for  the  plaintiff  for 
such  sum  as  may  be  due  on  the  note  in  suit, 
together  with  attorney's  fees  In  whatever  sum 
you  may  believe  from  the  evidence  has  been 
proven  in  the  case."  This  instruction  Is  ob- 
jected to  for  the  reason  that  it  disregards  the 
second  and  third  paragraphs  of  answer.  It 
Is  a  familiar  and  well-settled  rule  of  law  that 
instructions  shall  be  considered  as  a  whole, 
and  If  the  Instructions,  when  so  considered, 
state  the  law  of  the  case  correctly,  error  In 
a  single  instruction  or  clause  of  an  Instruc- 
tion will  not  be  ground  for  reversal.  Cleve- 
land, eitc.,  R.  Co.  T.  Penketh,  27  Ind.  Ak>.  210, 
217,  00  N.  B.  1095;  Indiana  Oas  Co.  v.  An- 
thony, 26  Ind.  App.  307,  58  N.  E.  868;  Bow- 
man v.  Bowman,  153  Ind.  488»  66  N.  E.  422. 
The  Jury  was  told  that  '?the  veirdict  should 
be  for  the  plaintiff  for  such  earn  as  may  (be) 
due  on  'the  note  In  suit,  together  with  attor- 
ney's fees  In  whatever  sum  you  may  believe 
from  the  evidence  has  been  proven  In  the 
case."  The  Jury  was  correctly  Instructed  as 
to  the  material  averments  necessary  to  be 
proved  nnder  each  of  the  second  and  third 
paragraphs  of  answer.  No  objectlmi  is  urg^ 
ed  thereto  in  this  court  It  mnst  be  assumed, 
therefore,  that  he  was  content  with  the  same. 

Appellant  relies  upon  the  case  of  Chicago, 
etc.,  R.  Co.  V.  Glover,  154  Ind.  584,  57  N.  E. 
244 ;  but  that  case  is  distinguishable  from  the 
case  at  bar.  In  the  Instruction  there  objected 
to  the  fact  of  knowledge  by  the  decedent  of 
the  defect  occasicming  his  death  was  entirely 
ignored.  In  the  present  case  the  Jury  was 
told  to  return  a  verdict  for  the  plaintiff  If  It 
found  the  note  had  been  assigned  or  transfer- 
red to  her  in  such  sum  as  was  shown  to  be 
due  by  the  evidence  in  the  case ;  thus  leaving 
to  the  Jury  the  question  of  fact  as  to  the 
amount  lawfully  due  on  said  notes  to  be  de- 
termined by  the  evidence  under  the  other 


Instructions.  When  thus  considered  as  a 
whole.  It  does  not  appear  that  the  Jury  was 
misled  or  erroneously  Instructed  to  Justify  a 
reversal  of  this  cause.  One  of  the  reasons 
assigned  for  a  new  trial  was:  "Tlie  assess- 
ment of  the  amount  of  recovery  Is  erroneous, 
being  too  large"  The  Jury  for  some  reason 
itembied  the  verdict,  which  shows  that  ap- 
pellee has  recovered  for  and  on  behalf  of  her 
attorneys  two  Items,  to  wit:  Item  3,  attor- 
ney's fees,  $60,  and  Item  4,  collections,  $34.30. 
We  do  not  believe  in  equity  and  good  con- 
science this  should  be  permitted  to  stand,  and 
especially  when  we  consider  evidence  In  this 
case  as  to  attorney's  fees. 

Therefore,  if  the  appellee  will  file  bee  re- 
mittitur for  $34.30  with  the  clerk  of  the  How- 
ai^d  superior  court,  and  cause  the  same  to 
be  certified  to  the  clerk  of  this  court  within 
30  days,  the  Judgment  will  be  affirmed,  and, 
if  not  so  remitted  and  certified  to  this  court, 
the  Judgment  .will  be  reversed,  with  Instruc- 
tions to  the  trial  court  to  sustain  the  appel- 
lant's motion  for  new  trial. 


(43  Ind.  A.  U) 
CLEVELAND,  G,  C.  &  ST.  Ii.  RY.  CO.  v. 
CXR.    (No.  6,307.) 

(Appellate  Court  of  Indiana.     Jan.   6,  1909.) 

1.  Appeal  akd  Erbob  (J  1078*)— Review- 
Waives  OF  Ebbob  Assigned. 

An  assignment  of  error  not  discussed  is 
deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ehror,  Cent  Dig.  il  4256-4261;  Dec.  Dig.  i 
107&»] 

2.  Pleadino  (J  34*)— SPECina  AttEOATiONB 

COKTBOLLINQ  GBITEBAL  ALLEOATIOITS. 

Where  specific  allegations  of  fact  contradict 
the  general  aUegations,  the  specific  all^ations 
control. 

[Ed.  Note.— For  other 'cases,  see  Pleading, 
Cent  Dig.  I  68;  Dec.  Dig.  i  34.*] 

3.  Railboads  (I  439*)— Accidents  at  Cboss- 
INGS— Complaint — buffi  oiency. 

Specific  allegations  of  a  complaint  for  dam- 
age to  a  horse  and.  buggy  in  a  railroad  crossing 
accident  held  not  necessarily  inconsistent  with 
the  general  allegation  of  freedom  from  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  §  439.*] 

4.  lUiLKOADs  (S  446*)— Accidents  at  Cboss- 

INGS— QUKSTIONS  FOB  J0BY. 

Where  plaintiff,  whose  horse  and  bnggy 
were  damaged  in  a  railroad  crossing  accident, 
checked  his  horse  as  he  approached  the  crossing, 
and  looked  and  listened  for  a  train,  and  contin- 
ued to  look  and  listen  until  he  had  driven  upon 
the  right  of  way,  when,  as  soon  as  he  was  past 
an  embankment,  he  saw  a  train,  and  bis  horse 
became  frightened  and  unmanageable,  and  he 
was  unable  to  stop  it  before  it  reached  the 
track,  and  the  statutory  signals  required  on  ap- 
proaching a  crossing  had  not  been  given  for  the 
crossing  or  one  above  it,  whether  plaintiff's  con- 
duct was  that  of  a  reasonably  prudent  peraon 
under  the  circumstances  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroadsi 
Cent  Dig.  f  1039;  Dec.  Dig.  i  446.*] 


'Vor  other  eases  see  aune  toplo  and  section  NUMBER  in  Deo.  &  Am.  Diss.  U07  to  dsta,  &  Reporter  Indaxss 
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5.  RaIUIOADS  (8  421*)— AOCIDEHTS  AT  Cnoss- 
INGS  —  DUTT    OF    Dbiveb    Appboaching 

^fiACK 

It  is"  the  duty  of  a  driver  approaching  rail- 
road tracks  to  use  caution  commensarate  with 
the  Itnown  danger  and  conditions,  not  the  ut- 
most caution. 

[Sjd.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  1 150S ;  Dec.  Dig.  {  421.*] 

6.  Railboads  (5  448*)— AcxatDENTB  at  Cross- 
ings —  Duty-  of  Dbiveb  Appboaching 
Tback. 

A  failure  to  look  or  listen  at  any  point 
-where  the  approach  of  a  train  could  have  been 
seen  Or  heard  does  not  necessarily  preclude  a 
recovery  for  damage  to  a  horse  and  buggy  sus- 
tained ID  a  collision  with  it,  but  it  is  for  the 
iuiT  whether  due  care  required  the  driver  to 
look  and  listen  at  a  particular  place. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1639 ;   Dec  Dig.  »  446.»] 

7.  RAItROADS  (8  448*>— AOOIDBWTS  AT  Cboss- 

iNo»— Evidence. 

Evidence  in  an  action  for  damage  to  plain- 
tifTs  horse  and  buggy  sustained  in  a  railroad 
crossine  accident  held  to  support  a  verdict  for 
plaintiff. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  443.*] 

Appeal  from  Circuit  Conrt,  Benton  Coun- 
ty; Joseph  M.  Rabb,  Judge. 

Action  by  Zepblr  Cyr  against  the  Cleve- 
land, Cincinnati,  Chicago  &  'St.  Ijouls  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  ai^als.    AflSrmed. 

Chas.  M.  Snyder,  for  appellant.  Benton 
B.  Berry,  for  appellee. 

CQMSTOCK,  P.  J.  Appellee,  Cyr,  sued 
the  appellant  to  recover  damages  to  appel- 
lee's horse  and  buggy  occasioned  by  appel- 
lant's train  striking  the  horse  and  buggy  on 
a  public  highway  crossing  in  Benton  county, 
Ind.  A  demurrer  for  want  of  facts  was  over- 
ruled ;  the  cause  put  at  issue  by  general  de- 
nial, and  a  trial  hia.d,  resulting  In  a  verdict 
and  Judgment  for  appellee  for  $188.  The 
Jury  returned  with  their  verdict  answers  to 
Interrogatories.  Appellant's  motion  for  judg- 
ment on  the  answers  to  the  Interrogatories 
and  for  a  new  trial  were  overruled. 

Of  the  specifications  of  error  assigned,  ap- 
pellant discusses  the  first,  second,  and  sixth. 
The  others  are  deemed  waived. 

Said  first  and  second  specifications  chal- 
lenge the  suflJclency  of  the  complaint. 
Against  the  suflSelency  of  the  complaint.  It 
Is  urged  that,  although  It  alleges  that  ap- 
pellee was  free  from  fault  contributing  to 
the  accident,  the  specific  facts  alleged  show 
that  he  -was  guilty  of  contributory  negligence. 
When  the  specific  allegations  of  facts  con- 
tradict the  general  allegations  of  facts,  the 
specific  allegations  control.  Conceding  the 
legal  proposition,  we  can  determine  whether 
appellant's  claim  Is  well  taken  without  set- 
ting out  the  entire  complaint,  tot  only  the 
parts  pertinent  to  this  question  The  com- 
plaint shows  that  on  the  day  of  the  accident 
the  plaintiff  was  driving  said  horse  and  rid- 


ing toward  appellant's  railway  track,  which 
crossed  said  public  highway,  extending  south- 
east and  northwest,  making  an  acute  angle 
with  said  highway  on  the  north  side  of  said 
railway;  that,  as  plaintiff  approached  said 
crossing,  he  checked  his  said  horse  and  care- 
fully looked  In  both  directions  along  said 
track  and  listened  for  the  approach  of  a 
train,  and  continued  to  look  and  listen  for  any 
train  until  be  drove  upon  the  said  defendant's 
right  of  way ;  that  when  he  drove  upon  the 
right  of  way  at  a  point  where  his  horse's 
head  was  within  a  few  feet  of  the  track,  and 
as  soon  as  he  was  past  an  embankment  which 
prevented  him  from  seeing  a  train  coming 
from  the  northwest,  he  looked  and  saw  a 
passenger  train  within  75  or  100  feet  of  the 
crossing,  rapidly  approaching  from  the  north- 
west; that  at  said  polpt  where  plaintiff 
saw  the  said  train,  and  was  aware  of  It  for 
the  first,  time,  his  horse,  which  was  reasona- 
bly gentle,  became  frightened  and  unman- 
ageable on  account  of  the  near  approach  of 
the  said  train,  -the  rapidity  of  its  approach, 
and  by  Che  locomotive  whistle  which  was 
carelessly  and  negligently  sounded  by  those 
in  charge  of  said,  locomotive,  and  within  70 
feet  of  said  crossing  and  which  was  so  sound- 
ed after  plaintiff  had  discovered  the  approach 
of  the  train ;  that  as  a  consequence  thereof 
plalnticr  was  unable  and  did  not  atop  his 
horse  before  It  reached  the  said  railway 
track,  although  he  endeavored  to  bis  ut- 
most so  to  do;  that  the  defendant  In  ap- 
proaching said  crossing,  and  when  not  less 
than  SO  nor  more  than  100  rods  from  said 
crossing,  negligently  and  carelessly  failed 
and  omitted  to  sound  the  whistle  on  said  lo- 
comotive engine  three  times,  and  carelessly, 
negligently,  and'  tmlawfully  omitted  to  ring 
the  bell  attached  to  said  engine  continuously 
for  not  less  than  80  rods  nor  more  than  100 
rods  from  said  crossing  until  said  engine 
had  fully  iMissed  said  crossing;  that  the  de- 
fendant, through  its  servants  (^)erntlng  said 
train  unlawfully  failed  and  neglected  to  so 
sound  the  whistle  of  said  engine  and  ring 
the  bell  attached  to  the  same  for  another 
public  crossing  SO  rods  to  the  northwest  of 
the  crossing  where  plaintiff  was  traveling; 
that,  although  plaintiff  diligently  looked  for 
a  train  before  passing  on  to  the  said  right 
of  way,  he  did  not  see  and  was  unable  to 
see  tlie  approach  of  said  train  by  recuion  of 
an  emfbankment,  bushes,  trees,  and  other  ob- 
structions between  said  highway  over  which 
plaintiff  was  traveling  and  the  said  railway 
track  on  the  north  side  thereof;  that  plain- 
tiff diligently  listened'  for  the  approach  of  a 
train,  and  did  not  know  of  its  approach  until 
he  was  on  the  right  of  way,  for  the  reason 
that  the  said  defendant  had  negligently  and 
carelessly  failed  to  give  the  statutory  slgnala 
of  an  approaching  train,  as  hereinbefore  set 
forth,  and  that  he  did  not  hear  the  noise 
made  by  the  train  nmning  for  the  reason 
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that  wind  was  blowing  from  the  southeast, 
the  train  was  txinnlng  downgrade,  and  a 
damp  snow  had  fallen  on  the  ground  and 
track;  that  the  plaintlfT  when  on  the  right 
of  way,  when  fae  saw  the  train  approaching, 
did  not  have  sufficient  time  to  cross  the 
track,  bat  endeavored  to  his  utmost  to  stop 
Ms  horse  before  reaching  the  railway  track, 
but  was  unable  to  do  so  on  account  of  the 
fright  of  the  horse,  caused  by  the  negligence 
and  carelessness  of  the  defendant,  as  afore- 
said,  and  was  unable  hy  the  exercise  of  rea- 
sonable care  and  prudence  to  avoid  said  In- 
juries. None  of  the  specific  allegations  are 
necessarily  inconsistent  with  the  general 
averment  of  freedom  from  fault  Whether 
the  plaintlfTs  conduct  at  the  time  of  the 
accident  was  that  of  a  reasonably  prudent 
person  under  the  circumstances  was  a  ques- 
tion of  fact  for  the  Jury.  Oreenawaldt  v. 
Lake  Shore,  etc.,  R.  Co.,  165  Ind.  219,  223, 
74  N.  B.  1081.  The  demurrer  was  correctly 
overruled. 

The  other  questions  pr(H>erly  arise  on  the 
motion  for  a  new  trial.  An  exception  was 
taken  by  appellant  to  the  refusal  of  the  court 
to  give  instructions  Nos.  6,  7,  8,  11,  and  23. 
Instructions  2,  6,  and  8  were  covered  by  1, 
2,  4.  7,  and  25  given.  Instruction  7,  refused, 
would  have  told  the  Jury  that  it  was  the 
plaintlfTs  duty  as  he  approached  the  rail- 
way tracks  to  use  his  faculties  to  his  ut- 
most ability  and  In  proportion  to  the  danger 
Impending  to  ascertain  If  the  railway  train 
was  coming.  It  was  properly  refused.  It 
was  the  duty  of  appellee  to  use  caution  com- 
mensurate with  the  danger  and  conditions, 
not  the  utmost  caution.  In  an  Instruction 
given  the  court  so  charged.  Instruction  8, 
refused,  was  as  follows:  "If  you  find  from 
the  evidence  tbat  the  crossing  where  the  ac- 
cident happened  was  peculiarly  dangerous, 
then  I  instruct  you  that  the  plaintiff  was  re- 
quired to  use  extraordinary  precaution  to 
avoid  danger,  and,  failing  so  to  do,  your 
verdict  must  be  for  the  defendant."  The 
rule  is  that  caution  commensurate  with  the 
known  danger  must  be  exercised.  The  rule 
was  clearly  stated  In  other  Instructions  grlv- 
en.  Instruction  11,  refused.  In  part,  stated 
the  law.  The  remainder  of  said  Instruction, 
and  23,  also  refused,  said  that  if  the  plain- 
tiff 'by  looking  or  listening  at  any  point  could 
have  seen  or  heard  the  approach  of  the  train, 
and  he  failed  to  do  either,  than  the  verdict 
should  have  been  for  the  defendant.  These 
Instructions  were  correctly  refused;  for  It 
is  a  question  of  fact  for  the  Jury  to  deter- 
mine whether  under  the  evidence  care  and 
prudence  requires  a  person  approaching  a 
crossing  to  look  and  listen  at  a  particular 
place.  It  might  or  might  not  be  negligence 
for  a  traveler  to  fall  to  look  or  listen  at 


some  designated  place,  depending  upon  the 
circumstances  and  knowledge  and  all  the  con- 
ditions shown.  Instruction  24  Is  covered  by 
Instruction  25  given  at  the  request  of  appel^ 
lant 

The  remaining  propositions  discussed  are 
that  the  Judgment  Is  not  fairly  supported  by 
the  evidence,  and  Is  clearly  against  the 
weight  of  the  evidence.  Upon  some  of  the 
facts  the  evidence  Is  confiicting.  There  is 
evidence  that  the  statutory  signals  were  not 
given.  Plaintiff  lived  100  rods  north  of  the 
place  where  the  accident  occurred.  A  hedge, 
a  grove  of  bushes,  trees,  and  an  embank- 
ment of  earth  were  obstacles  obscuring  to  a 
greater  or  less  extent  the  view  of  the  rail- 
road at  various  points  along  the  way  travel- 
led by  the  plaintiff  as  he  approached  the 
crossing.  The  morning  was  foggy.  Mist  was 
flying  throu^  the  air.  There  was  several 
Inches  of  damp  snow  on  the  ground  and  ad- 
hering to  the  hedge  trees  and  bushes,  and  the 
buggy  made  no  noise.  The  wind  was  blow- 
ing from  the  southeast.  When  he  went  out 
of  his  gate,  be  looked  for  a  train.  He  could 
not  see  any.  He  then  went  south,  and  was 
listening  practically  all  the  time.  At  a 
point  125  feet  north  of  the  trade  he  checked 
his  horse  to  a  walk  and  listened.  At  60  feet 
he  stopped  his  horse,  and  looked  and  listen- 
ed. When  his  horse  was  8  feet  and  plain- 
tiff 15  feet  from  the  track,  he  looked  again. 
Passing  from  behind  an  embankment,  the 
horse  became  frightened  and  unmanageable, 
and  passed  on  the  track,  and  was  struck  by 
appellant's  locomotive.  It  Is  ably  argued  in 
behalf  of  appellant  that  physical  facts  evi- 
denced by  measurements  and  photographs 
show  that,  if  appellee  had  properly  used  his 
senses  of  sight  or  hearing,  he  must  have 
known  of  the  approach  of  Its  train  In  time 
to  have  avoided  It;  but  there  Is  evidence  to 
show  that '  the  surface  conditions  between 
the  time  of  the  accident  and  the  taking  of 
the  measurements  and  photographs  had 
changed,  besides,  Qie  atmospheric  conditions 
as  they  existed  are  not  reproduced.  What- 
ever conflict  In  the  testimony  was  thus  creat- 
ed has  been  passed  upon  by  the  Jury  adverse- 
ly  to  appellant.  Another  Jury  might  have 
reached  a  different  conclusion.  We  cannot 
say  that  the  verdict  was  without  support  in 
the  evidence.  The  instructions  given  fairly 
stated  the  law. 

No  complaint  is  made  of  the  exclusion  of 
evidence.  Two  trials  have  been  had.  It  does 
not  appear  that  a  new  trial  would  lead  to  a 
result  more  favorable  to  appellant. 

Judgment  aflirmed. 

RABB,  J.,  not  participating.  WATSON, 
ROBT,  MTESbS,  and  HADLBT,  JJ.,  ooocnr. 
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AMBRB  T.  POSTAL  TBLEXJRAPH  CABLE 

CO.    (No.  6,308.) 

(Appellate  Oart  of  Indiana,  Division  No.  2. 

Jan.  7,  1909.) 

1.  Mastxb  and  Sebvant  (§  217*)— iNJxntns— 
Assumption  of  Risk. 

Where  an  employ^  knew,  when  he  entered  a 
telegraph  company's  service,  that  a  lighting 
company's  wires  were  strung  on  the  telegraph 
poles,  and  the  telegraph  and  lighting  wires 
were  plainly  distinguishable,  he  assumed  all  or- 
dinary risks  incident  to  that  fact,  and  could  not 
recover  for  injuries  from  the  lighting  wires. 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  574r-e00;  Dec.  Dig.  | 
217.»] 

2.  Evidence   (t  472*)— Opinion   Evidence— 

Pbopeb  CONDirCT. 

In  an  employe's  action  for  injuriee  caused 
by  permitting  a  bare  grounded  wire,  which  he 
took  up  a  telegraph  pole  with  him  to  test  the 
telegraph  wires,  to  come  into  contact  with  light- 
ing wires  strung  thereon,  it  was  error  to  per- 
mit a  witness  to  give  his  opinion  whether  a 
lineman  of  ordinary  cantion  and  experience 
would  have  taken  tne  bare  wire  up  the  pole 
without  taking  precaution  to  prevent  contact 
with  the  lighting  wires. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §!  2186-2195;   Dec.  Dig.  §  472. »] 

3.  Mabteb  and  Sebvant  (§  289*)— Action  roB 

iNJtTBIES  —  CONTBIBtrrOBT     NEGtlGENOT  — 

Qtestion  fob  Jubt. 

In  an  employe's  action  for  injuries  caused 
by  a  bare  grounded  wire,  which  plaintiff  took 
up  a  telegraph  pole  to  test  the  wires,  coming 
into  contact  with  lighting  wires  strung  thereon, 
whether  he  was  bound  to  assume  that  they 
were  charged  in  the  daytime,  in  the  absence  of 
actual  knowledge,  and  to  take  precautions  to 
prevent  cmitac^  with  them,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  {}  1089-1132;  Dec.  Dig. 
S  289.*] 

4.  Mabteb  and  Sebvant  (8  288*)— Injuby  to 
Sebvant  —  AasvMED  Risk  —  Question  fob 

JUBY. 

Generally  the  question  of  assumed  risk  is 
for  the  jnry. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  1068-1088 ;  Dec.  Dig.  i 
288.*] 

5.  Masteb  and  Sebvant  ($  289*) — Contbib- 
UTOBY  Negligence — Question  fob  Juby. 

As  a  general  rule,  whether  a  servant  was 
gnilty  of  contributory  negligence  Is  a  jury  qnes- 
non. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  108»-1132;  Dec.  Dig.  S 
28G.*] 

6.  Masteb  and  Sebvant  (S  296*)— Injuby  to 
Sebvant  —  Contbibtjtosy  Negligence  — 
Knowledge  of  Danger- Instbuctions. 

An  Instruction  that  if  there  is  both  a  safe 
aitd  an  unsafe  way  of  doing  work,  and  a  serv- 
ant undertakes  to  do  the  work  without  asking 
instructions,  he  must  choose  the  safe  way  at 
his  peril,  was  erroneous,  in  omitting  the  ele- 
ment of  the  servant's  knowledge  that  one  way 
was  safer  than  the  other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1180-1194 ;  Dec.  Dig.  { 
296.*] 

7.  Masteb  and  Sebvant  (8  238*)— Injubies 
to  Sebvant— Contbibutoby  Negligence- 
Knowledge  OF  Danoeb. 

If  a  servant,  injured  by  permitting  a  bare 
grounded  wire,  which  he  was  using  to  test  tele- 


graph wires,  to  come  into  contact  with  lighting 
wires  on  the  same  pole,  was  justified  in  assum- 
ing that  the  lighting  wires  were  dead  wires,  and 
not  dangerous,  it  could  not  be  said  that  he 
knew,  or  should  have  known,  that  it  was  more 
dangerous  to  use  the  ([rounded  wire  to  make  the 
test  than  by  making  it  with  a  cable  box,  which 
involved  no  risk. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S8  743-745;  Dec  Dig.  { 
238.*] 

Appeal  from  Superior  Court,  Laporte  Coun- 
ty;  Chas.  H.  Tniesdell,  Judge. 

Action  by  August  Ambre  against  the  Post- 
al Telegraph  Cable  Company  and  another. 
From  a  judgment  for  defendant  telegrapb 
company,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Crumpacker  &  Moran,  for  appellant  John 
B.  Peterson,  for  appellee. 

RABB,  J.  The  appellee  Is  a  corporation 
engaged  In  the  transmission  of  electric  tele- 
grams, and  whose  lines  run  through  the  city 
of  Hammond.  The  South  Shore  Gas  &  Elec- 
tric Company  Is  a  corporation  engaged, 
among  other  things.  In  furnishing  to  the  city 
and  citizens  of  Hammond  electric  lights,  and 
by  a  mutual  agreement  between  the  two  com- 
panies they  both  used  the  same  line  of  poles 
for  their  wires  along  a  certain  street  In  the 
city  of  Hammond,  and  on  the  particular  pole 
In  question  here  the  telegraph  company  bad 
22  wires  strung  on  three  cross-arms,  and  the 
light  company  had  13  wires  strung  on  two 
cross-arms;  the  cross-arms  being  about  20 
Inches  apart,  and  the  light  wires  below  the 
telegraph  wires.  The  appellant  was  engaged 
In  the  service  of  appellee  In  what  is  known 
to  the  business  as  a  "trouble  man,"  his  duties 
being  to  locate  and  remedy  any  disturbance 
on  the  line  that  Interrupted  the  transmission 
of  Its  messages,  and  In  the  discharge  of  these 
duties  It  was  necessary  that  he  climb  the 
poles,  and  work  among  the  wires.  While 
engaged  at  this  work  on  the  pole  mentioned, 
having  taken  with  him,  to  be  used  in  making 
tests  to  locate  an  Interruption  on  one  of  ap- 
pellee's lines,  a  short  bare  wire  attached  to 
the  ground,  the  api>ellant  was  knocked  off  of 
the  pole  by  an  electric  shock  caused  by 
coming  in  contact  with  one  of  the  electric 
light  wires  which  at  the  time  was  carrying 
a  heavy  and  dangerous  voltage  of  electric- 
ity, and  for  his  injuries  thereby  occasioned 
appellee  brought  this  action  against  both 
companies.  Issues  were  formed,  a  Jury  trial 
had,  resulting  In  a  general  verdict  in  favor 
of  appellant  against  the  light  company,  and 
in  favor  of  appellee  against  appellant,  and 
with  the  verdict  the  Jury  returned  answers 
to  certain'  Interrogatories.  Appellant's  mo- 
tion for  a  new  trial  was  overruled,  and 
judgment  rendered  on  the  verdict  In  favor  of 
the  appellee  for  costs. 

The  only  error  assigned  here  is  the  over- 
ruling of  appellant's  motion  for  a  new  trial. 


*For  oUiw  case*  lee  same  topic  and  aecUon  NUMBER  In  Dec  &  Am.  Digs.  1907  to  date,  ft  Raportw  Indexw 
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The  court,  over  appellant's  objection  and  ex- 
ception, permitted  appellee  to  propound  the 
following  Interrogatory  to  Its  witness  Harri- 
son: "You  may  state  whether  or  not  a  line- 
man of  ordinary  experience  and  caution 
would  undertake  to  carry  a  bare  grounded 
wire  up  a  pole,  the  two  cross-arms  of  the 
pole  carrying  electric  light  wires,  without 
using  any  precaution  to  prevent  the  bare 
grounded  wire  coming  in  contact  With  the 
Insulated  wire  of  the  electric  light  company 
on  the  lower  cross-arm."  This  was  answer- 
ed as  follows:  "I  should  say  he  did  not  use 
good  Judgment" 

Over  the  objection  and  exception  of  appel- 
lant, the  court  gave  to  the  Jury  the  follow- 
ing instructions: 

"(23)  The  defendant  Postal  Telegraph 
Cable  Cktmpany  was  not  bound  to  give  the 
plaintiff  warning  or  notice  of  the  fact  that 
these  wires  upon  the  pole  belonging  to  the 
South  Shore  Gas  &  Electric  Company 
where  the  plaintiff  was  Injured  were  at  the 
time  carrying  a  dangerous  current  of  elec- 
tricity. The  presence  of  the  said  company's 
wires  upon  the  pole  was  in  Itself  sufficient 
to  put  the  plaintiff  upon  Inquiry  as  to  their 
condition  in  that  respect." 

"(13)  If  there  Is  a  safe  and  an  unsafe  way, 
both  reasonably  convenient,  of  doing. work, 
and  an  adult  of  ordinary  understanding  vol- 
untarily, without  instruction  and  without 
asking  tor  instructions,  undertakes  to  do 
such  work,  be  must  at  his  peril  choose  the 
safe  way,  and.  If  he  chooses  the  unsafe  way 
and  Is  injured,-  he  cannot  recover  for  such 
Injury." 

The  admission  of  this  evidence  and  the 
giving  of  these  Instructions  are  among  tlie 
reasons  assigned  for  a  new  trial,  and  urged 
here  as  grounds  for  a  reversal  of  the  Judg- 
ment below. 

The  appellee  contends  that  whatever  er- 
rors in  the  admission  or  rejection  of  evidence 
or  in  the  instructions  given  by  the  court  to 
the  jury  9re  apparent  in  the  record,  they 
furnish  no  sufficient  reason  for  a  reversal 
of  this  cause,  because  the  answers  to  the 
interrogatories  render  the  Instructions  com- 
plained of  harmless,  and  the  evidence  which 
la  in  the  record  clearly  shows  that  appellant 
had  no  case  against  the  appellee;  (1)  that 
whatever  hazard  there  was  in  connection  with 
the  Joint  use  of  the  telegraph  poles  by  both 
companies  was  open  and  apparent,  and  was 
known  to  appellant,  and  therefore  assumed 
by  him;  (2)  that  the  evidence  clearly,  shows 
that  the  appellant  was  guilty  of  contributory 
negligence,  that  he  could,  by  the  exercise  of 
his  sense  of  sight,  have  seen  the  splices  in 
the  electric  light  wire  where  there  was  no 
insulation,  and  that  the  taking  of  a  bare 
grounded  wire  among  the  electric  light  wire 
was  Itself  an  act  of  negligence  regardless  of 
appellant's  knowledge  or  want  of  knowledge 
of  the  uninsulated  places  In  the  light  wires; 
(8)  that  the  evidence  discloses  that  there  was 


a  cable  bos  on  the  pole  from  which  appe- 
lant fell,  and  that,  by  opening  this  cable  box, 
appellant  could  have  made  a  test  from  the 
wires  in'  the  box  in  a  manner  that  would 
have  Involved  no  risk  whatever  of  the  injury 
be  received,  and  that  he  voluntarily  chose 
to  perform  the  work  in  the  manner  he  did, 
thereby  encountering  the  risk  and  danger, 
and  for  that  reason  he  has  no  case. 

The  appellant's  action  is,  so  far  as  the  ap- 
pellee is  concerned,  grounded  on  two  alleged 
acts  of  negligence — one  of  commission,  and 
the  other  omission  on  the  part  of  appellee. 
It  Is  alleged  that  appellee  was  guilty  of 
negligence  in  stringing  its  wires  on  the  same 
pole  on  which  electric  light  wires  were  Car- 
ried, and  it  is  alleged  that  appellee  knew 
the  electric  light  wires  carried  dangerous 
currents  of  electricity  in  the  day  time  as 
well  as  at  night,  and  that  appellant  was 
ignorant  of  the  fact  that  the  light  wires  were 
used  in  the  daytime,  and  that  appellee  gave 
to  appellant  no  notice  or  warning  of  the  fact 
that  the  electric  light  wires  were  charged 
with  dangerous  currents  of  electricity  during 
tlie  day  time,  when  appellant's  work  was  to 
be  performed,  and  that  for  its  failure  t6  so 
notify  appellant  It  was  guilty  of  negligence. 
It  is  manifest  that  the  appellant  has  no 
cause  of  action  against  appellee  on  the  sole 
ground  that  the  wires  of  the  two  companies 
were  carried  on  the  same  pole.  The  tele- 
graph wires  and  light  wires  were  plainly 
distinguishable,  and,  ■when  the  appellant  en- 
tered the  appellee's  setvlce,  he  knew  all 
about  the  wires  of  the  two  companies  being 
carried  on  the  same  pole,  and  therefore  as- 
sumed all  ordlnuy  risks  incident  to  this  fact. 
But  the  other  charge  of  negligence  presents 
a  different  proposition.  We  think  the  appel- 
lant's testimony  fully  Justifies  the  statement 
that  be  understood  all  about  the  dangerous 
character  of  currents  of  electricity  carried 
over  electric  light  wires;  that  he  knew  that 
it  was  a  dangerous  and  deadly  element;  that 
its  presence  was  unheralded  to  the  sense  of 
sight  or  bearing,  or  any  human  sense,  save 
that  of  touch;  that  It  was  Impossible  to  de- 
termine the  presense  of  this  mysterious  and 
powerful  agent  until  too  late  for  self -protec- 
tion. The  evidence  at  the  same  time  shows, 
and  we  know  as  a  matter  of  common  knowl- 
edge, that  when  the  electric  current  is  not 
passing  over  wires  the  wires  are  perfectly 
harmless,  and  can  be  handled  as  safely  as 
wires  on  a  farm  fence  or  In  a  hardware 
store.  The  evidence  in  this  case  shows  that 
appellant  was  injured  about  4  p.  m.  on  a 
bright  day  in  the  summertime.  It  shows 
that  the  light  company  had  been  in  business 
for  several  years,  and  that  some  six  montlis 
previous  to  the  accident  they  had  put  a  day 
current  on  some  of  their  wires  strung  on 
the  pole  In  question;  that  appellee  knew  of 
this  fact  at  the  time  of  appellant's  employ- 
ment, whlcb  was  about  a  month  preceding 
the  accident,   and   that  appellant   had   no 
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knowledge  that  ttie  electric  light  wires  were 
osed  In  the  daytime;  that  appellee  gave  ap- 
pellant no  notice  or  warning  that  the  light 
wires  were  dangerons  In  the  daytime,  or 
that  any  of  them  were  used  by  the  electric 
light  company  in  the  daytime,  and  we  think 
the  evidence  Justifies  the  inference  that  ap- 
pellant assumed  that  the  light  wires  were  not 
in  use  at  the  time  he  met  with  the  accident; 
that,  acting  upon  this  assumption,  he  took 
no  precaution  whatever  to  protect  himself 
from  danger  from  contact  with  Uie  electric 
light  wires,  and  carried  a  bare  grounded  wire 
with  him  up  among  them,  and  which,  com- 
ing In  contact  with  one  of  the  light  wires 
carr7ing  a  heavy  voltage  of  electricity,  gave 
him  such  a  shock  as  caused  bia  fall  from  the 
pole,  and  consequent  injury.  The  evidence 
also  disclosed  the  fact  that  appellant  might 
have  performed  the  same  work  without  the 
use  of  the  grounded  wire,  (ind  without  in- 
volving himself  in  any  danger  whatever  from 
a  shock  from  the  light  wires  by  opening  the 
cable  box  on  the  pole,  and  making  his  test 
through  it 

The  whole  question  in  the  case  turns  upon 
whether  or  not  appellant  was  bound  to  as- 
sume, from  the  presence  of  the  light  wires 
on  the  pole,  that  they  were  live  wires,  and 
use  precautions  to  protect  himself  according- 
ly. If  he  was,  then  the  instructions  to  the 
Jury  complained  of  were  correct,  and  the  ad- 
minion  of  the  evidence  complained  of  harm- 
less, and  the  appellant's  action  both  in  taking 
the  bare  grounded  wire  up  among  the  electric 
light  wires  and  his  failure  to  use  the  safe 
way  of  doing  the  work  instead  of  the  one  in- 
volving the  danger  clearly  negligent,  and  such 
n^Ugence  proximately  contributing  to  his  in- 
Jury.  If  these  are,  however,  questions  not 
for  the  court,  but  for  the  Jury  to  pass  upon, 
then  the  appellee's  contention  must  fail,  and 
there  was  error  in  the  instructions  of  the 
court,  and  very  manifest  errop  In  permitting 
the  witness  Harrison  to  give  his  opinion  as 
to  what  a  lineman  of  ordinary  experience  and 
caution  would  undertake  to  do  under  the  dr- 
comstances  set  forth  in  the  complaint  (Glr- 
daudl  V.  Electric  Light  Co.,  107  Gal.  120,  40 
Pnc.  108,  28  L.  R.  A.  596,  48  Am.  St.  Rep. 
114;  Bemls  v.  Central  Vermont,  etc.,  68  Vt 
36,  3  Atl.  631;  Dallas  v.  Mitchell,  etc..  33 
Tex.  Civ.  App.  424,  76  S.  W.  935),  and  the 
Jury  might  have  found  that  appellant  bad  the 
right  to  consider  at  the  time  his  work  was 
being  done  that  one  way  of  performing  It 
was  equally  as  safe  as  the  other.  If  he  had 
the  right  to  assume  that  the  light  wires  were 
dead,  this  would  be  true.  We  think  this 
question  must  be  determined  against  appel- 
lee's contention.  Whether  or  not  the  appel- 
lant was  bound  to  assume  that  the  light  wires 
were  in  use  in  the  daytime,  In  the  absence  of 
actual  knowledge,  was  properly  a  question  of 
fact,  to  be  determined  by  the  Jury.  What 
inferences  were  proper  to  be  drawn  from  all 
the  facts  shown  by  the  evidence,  the  fact 
that  the  light  wires  were  present  on  the  pole, 


attached  In  such  manner  as  to  Indicate  that 
they  were  to  be  used  to  transmit  electric  cur- 
rents of  dangerous  intensity  over  them,  that 
such  currents  were  ordinarily  used  for  Il- 
luminating purposes,  and  that  the  accident 
happened  In  the  daytime,  presented  a  state  of 
facts  from  which  reasonable  men  might  draw 
different  Inferences  as  to  whether  or  not  the 
electric  light  wires  were  at  that  particular 
tline  dangerous.  -Central  Union,  etc.,  v.  So- 
kolB,  Adm'r,  84  Ind.  App.  429,  73  N.  E.  143 ; 
Maban  v.  Newton,  189  Mass.  1,  75  N.  B.  59; 
East  Tenn.,  etc.,  v.  Carmine,  93  S.  W.  903, 
29  Ky.  Tj&w  Rep.  479;  Snyer  v.  New  Xotk, 
etc.,  73  N.  J.  Law.  635,  64  Atl.  122. 

In  the  case  of  Mahan  v.  Newton,  supra, 
decided  by  the  Supreme  Court  of  Massachu- 
setts, it  appeared  that  the  plaintiff's  Intes- 
tate was  kiUed  while  tn  the  employ  of  an 
electric  light  company,  as  lineman,  by  a  cur- 
rent of  electricity  which  It  was  claimed  came 
from  the  defendant's  (the  street  car  com- 
pany's) trolley  line,  which  was  in  dose  prox- 
imity to  the  light  line.  The  action  was 
brought  by  the  administrator  against  the 
street  car  company,  and  the  theory  of  the 
complaint  was  that  the  defendant  was  guilty 
of  negligence  In  not  properly  guarding  its 
line  to  prevent  the  escape  of  electricity  to 
the  light  company's  lines.  A  rule  of  the  elec- 
tric light  company  required  Its  employte 
when  engaged  in  their  duties  to  treat  every 
wire  as  a  live  wire,  and  to  wear  rubber 
gloves  in  handling  dangerous  wires.  The  de- 
ceased treated  the  wires  he  was  handling  as 
dead  wires,  and  did  not  wear  rubber  gloves, 
as  required  by  the  rules  of  the  company,  and 
It  was  contended  that  he  was  guilty  of  con- 
tributory negligence.  There  was  evidence 
that  the  deceased  had  no  reason  to  believe 
that  the  light  wires  were  dangerous.  It  was 
held  that  whether  the  observance  of  the 
rule  to  treat  every  wire  as  a  live  wire,  un- 
der the  circumstances  there  shown,  was  an 
act  of  negligence,  was  a  question  for  the  jury. 
In  the  case  of  East  Teimessee,  etc.,  Co.  v. 
Carmine,  supra,  decided  by  the  Supreme 
Court  of  Kentucky,  the  appellee  was  employ- 
ed by  a  telephone  company  as  a  lineman. 
The  telephone  company  and  electric  light 
company  both  used  the  same  poles  in  the  city 
of  Paris,  Ky.  The  light  comxiany  had  not 
been  using  their  lines  until  after  5  o'clock 
p.  m.  up  to  a  few  days  before  the  accident 
out  of  which  the  suit  originated.  They  then 
notified  the  telephone  company  that  they 
would  turn  the  electric  current  on  their  wires 
at  4  p.  m.  Instead  of  6.  The  appellee  was 
directed  by  the  superintendent  of  the  tele- 
phone company  to  do  certain  work  which  re- 
quired the  handling  of  the  electric  light  wires 
after  4  o'clock  p.  m.,  but  before  6  p.  m.  He 
had  no  knowledge  of  the  change  In  the  time 
of  turning  on  the  current  of  the  electric  light 
wires,  and  no  notice  was  given  him  of  the 
change  by  his  employer,  and,  on  the  assump- 
tion that  the  light  wires  were  dead  and  not 
dangerous,  he  took  them  in  his  hand,  and  was 
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working  with  them  when  the  current  was 
tnmed  on,  and  he  was  Injured.  It  was  held 
that  the  company  was  guilty  of  gross  negli- 
gence In  its  failure  to  notlfj^  appellee  of  the 
danger  to  be  apprehended  from  the  light  wires 
at  the  time  he  was  required  to  work  with 
them,  and  that  the  question  of  appellee's  con- 
tributory negligence  and  assumption  of  risk 
were  properly  for  the  Jury.  The  case  of 
Snyder  v.  New  York,  etc.",  Co.,  supra,  from 
the  Supreme  Court  of  New  Jersey,  is  in  many 
respects  similar  to  the  case  at  bar;  the  only 
distinction  ttetween  the  cases  being  in  the  fact 
that'  in  the  case  cited  the  evidence  disclosed 
that  the  electric  light  wires  had  not  formerly 
been  used  in  the  daytime,  and  that  the  in- 
jured employ^  was  cognizant  of  such  fact. 
There,  as  here,  the  light  wires  were  used  in 
the  daytime,  and  the  fact  was  known  to  the 
master  and  unknown  to  the  servant,  and  no 
notice  was  given  by  the  master  to  the  serv- 
ant, and  there,  as  here,  the  servant  assumed 
that  the  wires  were  dead  and  harmless,  and, 
acting  upon  that  assumption,  was  injured  by 
coming  In  contact  with  them  in  the  perform- 
ance of  his  work. 

It  does  not  appear  in  the  evidence  In  this 
case  that  the  appellant  had  any  knowledge  or 
information  on  the  subject  as  to  the  time 
when  the  electric  light  wires  on  the  poles 
were  in  use.  It  was  held  in  the  case  cited 
that  it  was  negligence  upon  the  part  of  the 
master  to  fail  to  give  notice  and  warning  to 
the  servant  of  the  danger  to  be  apprehended 
from  the  wires  at  the  time  his  work  was  re- 
quired to  t>e  done,  and  that  the  question  of 
the  assumption  of  the  risk  and  of  contribu- 
tory negligence  from  a  knowledge  of  the 
presence  of  the  wires  upon  the  part  of  the 
employ^  were  properly  for  the  Jury.  We 
think  that  the  distinguishing  circumstances 
between  the  two  cases  cannot  be  controlling. 
It  Is  the  general  rule  that  the  question  as  to 
whether  a  given  hazard  is  assumed  by  the 
employ^,  and  the  question  as  to  whether  or 
not  in  a  given  case  there  has  been  contribu- 
tory negligence  ni>on  the  part  of  the  party 
injured,  are  for  the  Jury,  and  what  are  prop- 
er inferences  to  be  drawn  from  the  facts  ap- 
pearing in  evidence  are  properly  for  the  Jury, 
and  not  for  the  court. 

In  this  case  the  Jury  might  very  properly 
have  Inferred  from  the  fact  that  the  light 
wires  were  on  the  pole  that  the  appellant 
knew  they  were  designed  to  carry  electric 
currents  of  dangerous  energy,  and  from  the 
subtle  and  mysterious  character  of  the  ele- 
ment, which  prevented  its  presence  being 
known,  save  by  the  sense  of  touch,  that  the 
appellant  was  guilty  of  contributory  negli- 
gence in  failing  to  treat  the  wires  as  live 
wires  and  dangerous;  and  that  from  his 
knowledge  of  the  presence  of  the  wires  the 
risks  arising  from  dangerous  currents  of  elec- 
tricity that  might  be  passing  over  them  were 
assumed  by  him.    But  it  was  error  for  the 


court  to  tell  the  Jury,  as  it  did  in  instmc- 
tlon  23,  that  tills  evidence  was  concluslTe 
upon  them,  and  that  they  were  bound  to 
draw  the  inference  from  the  facts  that  ap- 
pellant was  guilty  of  contributory  negligence, 
and  that  he  assumed  the  risk.  This  was  an 
invasion  of  ttie  province  of  the  Jury.  In- 
struction 13  was  also  plainly  erroneous,  in 
that  it  omitted  the  element  of  appellant's 
knowledge  that  one  way  of  performing  the 
work  was  more  safe  than  the  other.  If  the 
light  wires  were  dead  wires,  the  way  In 
which  appellant  undertook  to  do  his  work 
was  equally  as  safe,  and  perhaps  more  con- 
venient, than  to  oi>en  the  cable  box  and  make 
the  test  through  it ;  and  if  the  Jury,  from  the 
evidence,  inferred  that  the  ai^ellant  had  the 
right  to  treat  the  live  wires  as  not  in  use, 
and  therefore  not  dangerous,  then  it  could 
not  be  said  that  he  knew  that  one  of  the 
ways  of  doing  the  work  was  any  more  safe 
than  the  other. 

Numerous  other  questions  are  discussed  in 
the  elaborate  brief  of  counsel  for  aK>ellant 
that  will  probably  not  arise  upon  another 
trial  of  the  case^  and  are  therefore  not  con- 
sidered. 

Judgment  reversed,  with  instructions  to 
grant  a  new  trial. 


(48  Ind.  A.  3S) 

MILBOUBN  et  al.  v.  BAUOHEB  et  al. 

(Now  6,239.) 

(Appellate  Court  of  Indiana,  Division  No.   1. 

Jan.  7,  1909.) 

1.  Pabhtion  (8  62*)— Ahsweb— Effect. 

Where,  in  partition,  defendants,  other  than 
B.,  filed  their  answer,  consisting  of  a  general 
denial  and  a  paraEraph  that  the  defendants 
were  the  owners  of  the  whole  tract  and  de- 
manding judgments  for  costs,  the  answer  raised 
no  issue  as  to  the  rights  of  B.  as  between  him- 
self and  his  codefendants. 

[Ed.    Note.— For  other  cases,   see   Partition, 
Dec.  Dig.  8  e2.»] 

2.  CouBTs  (I  09*)  —  Pbbvious  Decision  m 
Same  Case— L<aw  or  Case— Sepabatb  Judo- 

UENTS. 

In  partition  defendant  M.  answered,  claim- 
ing title  to  the  entire  premises,  and  also  filed  a 
cross-complaint  against  plaintiff  and  his  code- 
fendant  B.  to  quiet  title.  Plaintiff  replied,  and 
answered  the  cross-complaint,  but  B.,  on  whom 
no  notice  or  process  on  the  cross-complaint  had 
been  served,  only  pleaded  in  denial  of  the  com- 
plaint Findings,  followed  by  judgment,  were 
made  that  plaintiff  and  M.  were  tenants  in  com- 
mon and  for  sale  for  partition.  Beld  that,  no 
issue  having  been  raised  by  B.'s  answer  as  to 
his  rights  as  against  M.,  the  judgment  was  not 
conclusive  against  B.'s  attempt  by  permission 
later  to  litigate  the  issues  between  himself 
and  M. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  §  99.*] 

3.  Courts   (8  99*)— Pbevious   Decisions  in 
Same  Case— Law  op  the  Case. 

In  partition,  defendant  M.  answered,  claim- 
ing title  to  the  entile  premises,  and  also  filed  a 
cross-comjplaint  against  plaintiff  and  defendant 
B.  to  quiet  title.     B.,  not  having  been  served 
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with  process  or  notice  on  the  croas-complaint, 
uswered  only  in  denial  of  the  complaint  On 
trial  of  tlie  issues  so  raised  judgment  was  given 
that  plaintift  and  M.  were  tenants  in  common 
and  for  sale  for  partition.  M.  at  the  same  time 
took  a  default  jadgment  against  B.  for  failure 
to  answer  the  cross-complaint.  Tbia  B.  had 
set  aside  with  leave  to  answer  and  to  file  a 
cross-complaint  asserting  his  interest,  which  he 
did.  Held  that,  the  setting  aside  the  judgment 
and  permitting  B.  to  answer  being  an  accom- 
plished fact,  it  was  too  late  for  M.,  after  plead- 
ing to  issue  Ml  B.'s  cross-complaint  and  dis- 
missing his  own,  to  question  B.'s  right  to  file 
his  cross-complaint,  on  the  ground  that  B.'s 
rights  were  adjudicated  by  the  judgment  ren- 
dered on  the  trial  of  the  isssues  <»  the  complaint 
and  the  pleadings  thereto,  or  on  the  ground  that 
the  default  judgment  should  not  have  been  set 
aside. 

[Ed.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  §  99.»] 

4.  Exceptions,  Bnx  of  (S  13*)— Contents— 
Obder  Setting  Aside  Default. 

A  bill  of  exceptions  containing  a  motion  to 
set  aside  a  default  judgment  and  the  evidence 
submitted  should  show  that  no  further  evidence 
was  introduced,  or  should  state  that  the  evi- 
dence included  in  the  bill  was  all  the  evidence 
given  on  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  ot  Dec.  Dig,  {  13.*] 

5.  Judgment  (|  143*)— Dbfatot— Vacation- 
Discretion. 

After  the  granting  of  a  new  trial  as  of 
right  in  partition,  a  formal  appearance  by  an 
attomejr  was  entered  of  record  for  defendant 
B.,  against  whom  judgment  by  default  had  been 
rendered  on  the  cross-complaint  of  bis  code- 
fendants  to  quiet  title.  No  rule  was  talcen 
against  B.  at  any  time  to  answer  the  cross- 
complaint,  nor  was  any  answer  filed  for  him 
except  by  the  attorneys  for  his  codefendants. 
B.  was  not  present  in  person  or  by  attorney 
when  the  judgment  was  rendered,  and,  on  his 
application  to  set  aside  his  default  and  the  judg- 
ment, it  appeared  that  the  judgment  had  dispos- 
ed of  hte  interest  without  the  court  considering 
it,  and  that  B.  had  engaged  an  attorney  who 
was  absent  because  of  illness  and  who  had  left 
B.'s  interest  in  the  care  of  one  of  plaintiff's  at- 
torneys, who  had  recognized  it  in  the  complaint, 
judgment  having  been  taken  against  him,  in  the 
absence  of  that  attorney,  by  his  associate. 
Held,  that  the  vacation  of  the  judgment  and  de- 
fault was  not  an  abuse  of  discretion. 

[E!d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  281-284,  288;   Dec.  Dig.  {  143.*] 

Appeal  from  Circuit  Court,  Noble  County; 
Jos.  W.  Adair,  Judge. 

Action  by  Nancy  Phillips  against  David 
Mllboum  and  others.  From  a  decree  award- 
ing equal  shares  to  complainant  and  defend- 
ant Isaac  Baugher  and  the  remainder  to  Uie 
defendants  Mllboum  equally,  they  appeal. 
Affirmed. 

K.  P.  Barr  and  L.  W.  Welker,  for  appel- 
lants. J.  W.  Hanan,  h.  H.  Wrlgley,  and  R. 
W.  McBrlde,  for  appellees. 

MYERS,  J.  Nancy  Phillips,  one  of  the 
appellees,  brought  suit  for  the  partition  of 
certain  land  in  Noble  county,  alleging  that 
she  and  David  Mllboum  and  James  Mil- 
bourn,  who  are  the'  appellants,  and  Isaac 
Baugher,  appellee,  were  the  owners  thereof' 


in  fee  simple  as  tenants  in  common,  stating 
the  undivided  fractional  share  of  each  party, 
alleging  the  Indivisibility  of  tbe  land  with- 
out iujury,  and  asking  the  sale  thereof.  The 
record  shows  service  of  summons  on  the  ap- 
pellee Baugher.  On  March  29,  1905,  the  ap- 
pellants filed  their  answer,  a  general  denial, 
and  a  second  paragraph  addressed  to  the 
complaint,  to  the  effect  that  the  appellants 
were  the  owners  of  the  whole  tract  of  land, 
and  demanding  judgment  for  costs.  At  the 
same  time  appellants  filed  their  cross-com- 
plaint against  their  codefendant,  Baugher, 
and  the  plaintiff,  being  a  complaint  in  the 
ordinary  form  to  quiet  title  in  the  appellants 
to  the  whole  tract  of  land.  On  the  same  day 
an  answer  of  the  appellee  Baugher  in  denial 
was  filed,  addressed  to  the  piaintilTs  com- 
plaint alone,  signed  by  the  attorneys  who 
signed  the  answer  and  cross-complaint  of  the 
appellants.  The  appellee  Nancy  Phillips  re- 
plied to  the  second  paragraph  of  the  answer 
of  the  appellants,  and  ianswered  their  cross- 
complaint  May  31,  1906,  a  trial  was  had 
and  judgment  was  rendered  against  the  ap- 
pellee Phillips  on  her  complaint,  and  upon 
the  cross-complaint  of  the  appellants  they 
were  adjudged  to  be  the  owners  In  fee 
simple  of  all  the  land  of  which  partition 
was  sought  October  3,  1905,  upon  the  mo- 
tion of  the  apiiellee  Phillips,  the  judgment  of 
May  Slst  was  set  aside  and  a  new  trial  as 
of  right  was  ordered,  the  cause  being  there- 
by treated  as  one  in  which  the  title  to  real 
estate  was  directly  in  Issue.  Kreitline  v. 
Franz,  106  Ind.  359.  The  record  shows  that 
on  October  20,  1905,  John  W.  Hanan  en- 
tered his  appearance  as  attorney  for  the  de- 
fendant Baugher  "In  this  cause."  January 
3,  1906,  the  appellee  Phillips  made  proof  of 
service  of  notice  of  the  granting  of  a  new 
trial  upon  the  appellants  December  12,  1905, 
and  upon  the  appellee  Baugher  November  10, 
1905.  The  record  of  the  proceedings  of 
January  8,  1906.  also  show  proof  of  service 
March  9,  1905,  upon  the  appellee  Baugher  of 
the  summons  issued  March  3,  1905,  to  an- 
swer tbe  complaint  of  the  appellee  Phillips. 
The  record  then  proceeds:  "And,  there  being 
no  appearance  by  or  on  behalf  of  said  de- 
fendant Isaac  Baugher  to  the  said  cross- 
complaint  of  said  defendants  David  Mllboum 
and  James  Mllboum  in  this  cause,  thereupon 
said  defendant  Isaac  Baugher  is  three  times 
duly  called  in  open  court  comes  not  but 
herein  wholly  makes  default  And  by  agree- 
ment of  the  parties  hereto  this  cause  for  th.e 
trial  thereof  upon  the  complaint  of  said 
plaintiff  Nancy  Phillips  herein  and  the  an- 
swers filed  thereto  and  the  issues  joined 
thereon  and  upon  the  said  cross-complaint 
of  said  defendants  David  Milboum  and 
James  Mllboum  herein  and  the  answers  filed 
thereto  and  tbe  issues  joined  thereon  is  now 
submitted  to  the  court  without  a  Jury."    The 
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court  found  for  the  appellee  PbllUps  upon 
her  complaint  and  for  the  aiH>eIlants  upon 
their  cross-complaint  that  they  were  the 
owners  of  the  land  in  question  in  fee  simple 
as  tenants  In  common,  and  it  was  there- 
nxton  adjudged  accordingly.  The  land  was 
ordered  sold  by  a  commissioner  designated, 
etc.,  and  the  cause  was  continued  for  the 
sale  of  th6  land. 

At  the  same  term,  January  26,  1906,  ap- 
pellee Baugher  filed  his  motion  to  set  aside 
the  said  judgment  rendered  against  blm, 
and  the  default  entered  against  him  upon  the 
cross-complaint  of  the  appellants,  and  to  per- 
mit him  to  enter  his  appearance  to  the  cross- 
complaint  of  the  appellants,  and  to  file  his 
answer  thereto  and  to  file  a  cross-complaint. 
On  March  19,  1900,  the  appellee  Baugher 
filed  his  own  affidavit,  and  the  affidavit  of 
Jckbn  W.  Hanan  in  support  of  bis  said  mo- 
tion. At  the  date  last  mentioned,  the  court 
sustained  the  motion  of  appellee  Baugher, 
and  ordered  that  "toid  default  and  Judg- 
ment heretofore  entered  and  tendered  against 
said  defendant  Isaac  Baugher  upon  the  said 
cross-complaint  or'  the  appellants  "be  and 
the  same  are  hereby  set  aside  and  vacated." 
It  was  further  ordered  that  the  appellee 
Baugher  be  permitted  to  enter  his  appear- 
ance to  the  cross-oomplaint  of  the  appellants, 
and  to  file  an  answer  thereto,  and  to  ffie  and 
prosecute  a  cross-complaint  in  his  own  be- 
half. It  was  adjudged,  also,  that  the  order 
of  sale  of  the  real  estate  should  remain  In 
force,  and  that  neither  such  order  nor  any 
proceedings  had  In  pursuance  thereof  should 
be  affected  or  invalidated.  Thereupon  the 
appellee  Baugher,  by  his  attorneys,  entered 
his  appearance  to  the  cross-complaint  of  the 
appellants,  and  filed  his  answer  of  general 
denial  thereto  and  also  his  cross-complaint 
against  his  codefendants  and  the  plalntifl. 
The  appellants  by  their  attorneys,  and  the 
appellee  PhUIlps,  by  her  attorney,  thereupon 
«ach  entered  appearance  to  the  cross-com- 
plaint of  the  appellee  Baugher.  On  March 
27,  1906,  the  commissioner  made  report  of 
sale,  which  the  court  approved,  and  the  com- 
missioner was  ordered  to  execute  a  deed  to 
the  purchaser,  Which  was  done  and  ap- 
proved by  the  court,  and  upon  the  order  of 
the  court  the  deed  was  delivered  to  the  pur- 
chaser. May  29,  1906,  appellants  filed  their 
answer  in  two  paragraphs  to  the  cross-com- 
plaint of  Baugher,  the  second  paragraph  be- 
ing a  general  denial,  and  the  first  set  forth 
the  proceedings  in  the  cause  down  to  and 
Including  the  3d  day  of  January,  1906,  by 
reason  of  which  It  was  claimed  the  cause  of 
action  stated  In  the  cross-complaint  of  the 
appellee  Baugher  had  been  fully  settled  and 
adjudicated,  and  that  such  Judgment  was  in 
full  force  and  effect.  To  this  second  para- 
graph Baugher  filed  his  reply,  a  general  de- 
nial, and  a  second  paragraph,  wherein  he 
alleged  that  he  never  entered  an  appearance 
to  the  cross-complaint  of  the  appellants  un- 


til after  the  Judgment  of  January  8,  1906, 
had  been  set  aside  and  annulled;  that  no 
summons,  writ,  or  process  was  ever  issued 
on  appellants'  cross-complaint  or  served  upon 
him,  and  no  notice  by  puUication  or  other- 
wise was  ever  given  him  of  the  filing  or 
pendency  of  the  same,  and  no  appearance  on 
his  behalf  was  made  to  the  appellants'  cross- 
complaint,  and  that  no  process,  writ,  or  sum- 
mons was  ever  issued  against  him  or  given 
him  or  served  upon  him  in  the  cause,  except 
the  summons  issued  on  the  complaint,  etc. 
The  reply  then  recites  the  facts  and  the  pro- 
ceedings relating  to  the  setting  aside  of  the 
Judgment  of  January  3,  1906,  as  hereinbe- 
fore stated.  Thereupon,  on  the  motion  of 
the  appellants,  their  cross-complaint  was 
dismissed,  and  they  demurred  to  the  second 
imragraph  of  reply  of  the  appellee  Baugher, 
which  demurrer  was  overruled.  The  cause 
was  tried  by  the  court,  and  at  the  request 
of  ttie  appellants  the  court  made  special 
findings  of  fact  and  stated  conclusions  of 
law,  on  which  Judgment  was  rendered.  The 
land  was  apportioned  among  the  parties  as 
their  shares  were  indicated  in  the  complaint 
of  Nancy  PhllUps;  she  and  the  appellee 
Baugher  being  awarded  equal  portions  and 
the  remainder  to  the  appellants  equally. 

There  is  no  question  that  the  rights  of  the 
parties  were  correctly  adjudged,  or  that  they 
did  not  each  receive  by  the  Judgment  ren- 
dered from  which  this  appeal  is  taken  the 
share  of  land  or  its  proceeds  to  which  they 
severally  were  entitled  legally.  THe  appel- 
lants in  their  answer  to  the  cross-complaint 
of  Baugher,  and  In  their  action  In  dismissing 
their  croBS-cmnplalnt  apparently  intended,  aa 
their  argument  on  appeal  also  indicates,  to 
proceed  upon  the  theory  that  the  Judgment 
of  January  3,  1900,  was  sufficiently  based 
upon  their  answer  to  the  complaint,  and  was 
not  based  upon  their  cross-complaint  Their 
answer,  however,  raised  no  issue  as  to  the 
rights  of  the  appellee  Baugher  in  the  real 
estate  as  between  him  and  the  appellants. 
Jones  V.  Vert,  121  Ind.  140,  22  N.  Bl  882, 
16  Am.  8t  Hep.  S79.  Ibe  interest  asserted 
by  Baugher  in  his  cross-complaint  against 
which  the  answer  of  the  appellants  was 
directed  was  expressly  adjudicated  onder 
the  default  taken  upon  the  cross-complaint 
of  the  api)ellants,  and,  when  the  Judgment  on 
that  cross-complaint  was  set  aside,  they 
could  not  successfully  claim  as  against 
Baugher's  cross-complaint  that  his  rights 
were  settled  and  adjudicated  without  refer- 
ence to  their  cross-complaint  The  setting 
aside  of  the  Judgment  being  an  accomplished 
fact,  and  the  appellee  Baugher  having  been 
I>ermitted  to  set  up  his  rights,  it  was  then 
too  late  to  question  his  right  to  assert  his 
Interest  by  cross-complaint  upon  the  ground 
that  the  court^s  action  in  setting  aside  the 
Judgment  did  not  affect  the  rights  of  the 
parties,  or  upon  the  ground  that  the  Judg- 
ment ought  not  to  have  been  set  a8ld& 
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Whether  or  not  the  court  erred  In  sustain- 
ing the  application  of  Baugher  to  set  aside 
hia  default  upon  the  cross-complaint  of  the 
appellants,  and  to  permit  him  to  appear 
thereto  and  to  plead,  Is  another  question,  and 
Is  to  he  considered  separately  from  the  plead- 
ings filed  after  the  default  had  been  set  aside 
and  said  permission  had  been  granted.  The 
application  'was  made  at  the  term  at  which 
the  Interlocutory  judgment  of  partition  was 
rraidered,  and  while  the  cause  was  in  fieri. 
In  support  of  his  motion,  as  we  have  seen, 
the  appellee  Baugher  filed  his  own  affidavit 
and  the  aflJdavlt  of  John  W.  Hanan.  But  the 
bUl  of  exceptions  containing  the  motion  and 
this  evidence  submitted  on  the  hearing  there- 
of does  not  show  that  no  other  evidence  was 
introduced  or  state  that  this  was  all  the  eivl- 
dence  given  on  such  hearing,  as  Is  required 
tn  such  cases.  Beatty  t.  O'Connor,  106  Ind. 
81,  5  N.  E.  880.  The  Judgment  of  January  3, 
190e,  did  not  In  terms  quiet  the  title  of  the 
appellants,  but  It  was  thereby  adjudicated 
that  the  plalntlfC  Nancy  Phillips  was  the 
owner  In  fee  simple  of  a  certain  undivided 
imrt  of  the  land,  as  claimed  by  her  In  her 
complaint,  and  that  the  appellants  were  the 
owners  In  fee  simple  of  all  the  remainder  of 
the  land,  and  the  court  ordered  the  sale  of 
all  of  the  land  by  the  commissioner,  and  that 
the  proceeds  be  distributed  to  the  owners  in 
the  proportion  of  their  shares  as  so  adjudged, 
and  that  all  the  rights,  titles,  Interests,  and 
claims  of  each  and  all  the  parties  hereto  in 
and  to  the  real  estate  so  sold  should  be  com- 
pletely and  effectually  barred  and  vested  in 
the  purchaser.  The  Judgment  did  not  pro- 
ceed expressly  upon  a  default  of  Baugher  on 
the  complaint,  though  it  was  made  to  appear 
that  the  court  had  Jurisdiction  of  his  person 
by  service  of  summons  on  the  complaint.  The 
only  auswer  of  Baugher  to  the  complaint 
then  appearing  in  the  record  was  signed  by 
the  attorneys  of  appellants,  whose  Interests 
were  adverse  to  the  Interest  of  Baugher. 
The  Judgment  which  disposed  of  his  Inter- 
est, as  well  as  that  of  the  other  parties,  was 
entered  upon  a  default  of  Baugher  on.  the 
cross-complaint  of  appellants  and  upon  the 
submission  of  the  cause  for  trial  on  the  com- 
plaint and  the  answers  thereto  and  the  Is- 
snes  Joined  thereon  and  the  cross-complaint 
of  the  appellants  and  the  .answers  thereto 
and  the  issues  Joined  thereon.  No  Issue 
was  tendered  between  the  codefendants  ex- 
cept that  tendered  by  the  appellants'  cross- 
complaint,  and  the  court,  professing  to  pro- 
ceed thereon,  diq>08ed  of  the  interest  of 
Baugher. 

After  the  granting  of  the  new  trial  as  of 
right,  a  formal  appearance  of  a  certain  at- 
torney was  entered  of  record  for  Baugher 
in  the  cause.    It  does  not  appear  that  any 


rule  was  taken  against  Baugher  at  any  time 
to  answer,  or  that  any  answer  was  filed  for 
him  except  by  attorneys  for  the  appellants. 
Baugher  was  not  present  In  court  in  person 
or  by  attorney  when  the  Judgment  was  ren- 
dered. The  question  whether  the  court 
should  be  regarded  as  having  Jurisdiction  of 
Baugher  upon  the  cross-complaint  without 
the  issue  or  service  of  process  thereon  need 
not  be  decided.  Upon  the  application  to  set 
aside  the  default  and  Judgment,  it  was  made 
apparent  to  the  court  that  by  Its  Judgment 
it  had  disposed  of  the  real  and  substantial 
Interest  of  the  defendant  Baugher  without 
the  consideration  of.  that  Interest  in  the  dis- 
position of  the  cause,  and  therefore  strong 
reason  existed  for  setting  aside  the  adjudica- 
tion so  far  as  he  was  concerned  and  of  i>er- 
mitting  him  to  present  such  interest  for  trial 
and  determination.  It  was  made  to  appear 
that  Baugher  bad  engaged  an  attorney  to 
take  care  of  bis  Interest;  that  this  attorney 
absented  himself  because  of  illness,  leav- 
ing the  Interest  of  his  client  In  the  care  of 
one  of  the  attorneys  for  the  plaintiff,  who 
had  recognized  Baugher's  Interest  expressly' 
In  the  complaint;  and  that  the  Judgment 
cutting  out  the  Interest  of  Baugher  was  tak- 
en In  the  absence  of  that  attorney  by  an  as- 
sociated attorney.  What  might  properly  be 
said  of  this  showing  if  the  court  below  had 
refused  to  accept  It  as  sufficient,  and  such 
action  was  before  us  for  review,  need  not 
be  decided.  If  the  court  was  not  required 
to  sustain  the  application,  yet  the  case  was 
one  in  which  there  was  a  strong  appeal  for 
the  exercise  of  Judicial  discretion  for  the  re- 
lief of  Baugher  In  the  Interest  of  Justice,  the 
question  whether  there  was  a  sufficient  show- 
ing of  mistake.  Inadvertence,  or  excusable 
neglect  was  a  question  of  fact,  and  the  de- 
termination by  the  court  In  favor  of  the 
applicant  should  not  be  disturbed  If  there 
was  evidence  which  can  be  said  to  support 
the  conclusion.  Williams  v.  Grooms,  122 
Ind.  391,  24  N.  E.  158;  Casto  T.  Shew,  82 
Ind.  App.  838,  68  N.  E:  1041.  As  was  said 
In  Hoag  V.  Old  People's,  etc..  Society,  1  Ind. 
App.  28,  27  N.  E.  438:  "The  courts,  even 
Independently  of  statutes,  possess  and  exer- 
cise a  very  large  discretion  In  vacating  Judg- 
ments by  default,  for  the  purpose  of  permit- 
ting a  defense  to  be  made  upon  the  merits, 
and  in  deciding  upon  the  question  of  dili- 
gence the  action  of  the  court  will  be  review- 
ed only  In  extreme  cases,  Involving  an  abuse 
of  the  discretion  vested  in  the  court"  Mas- 
ten  V.  Ind.,  etc.,  Co.,  25  Ind.  Am).  175,  57  N. 
E.  148.  It  does  not  appear  to  us  that  the 
court  below  abused  Its  discretion,  while  it 
does  appear  that  this  action  secured  to  the 
parties  their  exact  legal  rights. 
Judgment  afilnned. 
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NICHOM  V.  OENTRAIi  TRUST  CO.  et  al. 

(No.  6,339.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Jan.  8,  1909.) 

1.  Exceptions,   Bill  o»  (g  40*)— Pbesenta- 
TioN— Time— Judicial  Authobitt. 

A  trial  court  has  no  authority,  except  tliat 
granted  by  statute,  to  grant  time  extending  be- 
yond the  term  in  which  to  present  a  bill  of 
exceptions. 

[Ed.  Note.— For  otlier  cases,  see  Exceptions, 
Biil  of,  Dec.  Dig.  t  40.*] 

2.  Exceptions,   Bill  of  (S  40*)— Pbesenta- 
tion— timb-jodicial  authobitt. 

Power  to  grant  time  beyond  the  term  in 
wliicfa  to  present  a  bill  of  exceptions  must  t>e 
exercised  at  the  time  of  the  rulings  excepted  to 
or  at  the  time  of  the  ruling  upon  the  motion 
for  a  new  trial,  which  carries  rulings  assigned 
as  causes  for  new  trial  and  the  exceptions  there- 
to forward  to  the  time  of  the  raling  on  such 
motion. 

fEW.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  §  60 ;    Dec.  Dig.  §  40.»] 
8.  Exceptions,   Bill  of  (}  40*)— Pbesenta- 
TiON  —  Extension  of  Tike  —  Judicial  Au- 
thobitt. 

Under  Act  April  15,  1905  (Acts  1905,  p. 
45,  c.  40),  authorizing  extension  of  time  for 
filing  a  bill  of  exceptions  on  application  before 
expiration  of  the  time  first  given,  when  the  time 
beyond  a  term  for  filing  has  expired,  it  cannot 
be  extended,  and  signing  a  bill  thereafter  pre- 
sented gives  it  no  validity. 

[EM.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  !  60 ;   Dec.  Dig.  {  40.*] 
4.  Exceptions.   Bill  of  (J  40*)— Pbesenta- 

TION  AFTEB  EXPIBATI6n  OF  TIME-tJUBISDIC- 

tion. 

A  trial  court  cannot  be  given  jurisdiction 
of  a  bill  of  exceptions  presented  out  of  time 
by  agreement  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Exceptions. 
BiU  of.  Cent.  Dig.  88  63,  64;  Dec  Dig.  8  40.*] 
6.  Appeai  and  Bbbob  (g  918*)  —  Review  — 

Pbesumptiors. 

Where  the  evidence  is  not  presented  in 
the  record,  the  Supreme  Court  cannot  assume 
against  the  action  of  the  trial  court  in  refusing 
to  allow  an  amendment  of  the  complaint  that 
there  was  such  proof  or  oCfer  of  proof  as  to 
make  allowance  of  the  amendment  obligatory. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3712;    Dec.  Dig.  8  918.*] 

6.  Appeal  and  Ebbob  (8  499*)— Review- In- 
snrnciENT  Recobd. 

The  Supreme  Court  cannot  review  a  rul- 
ing refusing  to  allow  an  amendment  of  a  plead- 
ing where  the  record  does  not  show  that  any 
reason  for  the  amendment  was  suggested  below. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2296 ;   Dec.  Dig.  g  499.*] 

7.  PLEADiNa  (8  238*)  —  Motion  to  Amend  — 
Fork 

Under  Act  April  23,  1903.  g  2  (Acts  1903, 
p.  339,  c.  193).  requiring  motions  to  insert  new 
matter  or  to  strike  parts  of  a  pleading,  etc.,  to 
be  in  writing,  an  oral  motion  to  amend  a  com- 
■plaint  by  inserting  words  is  properly  overruled. 
[EM.  Note.— For  other  cases,  see  Pleading, 
Dec  Dig.  8  238.*] 

8.  Appeal  and  Ebbob  (8  713*)— Recobd— Mo- 
tions. 

Under  Act  April  23.  1908.  8  2  (Acts  1903, 
p.  339.  c.  193),  motions  properly  made  orally 
may  be  made  part  of  the  record  without  a  bill 
4f  exceptions,  as  may  motions  in  writing;    bat 


where  a  motion  required  by  statnte  to  be  writ- 
ten is  not  shown  to  have  been  so  made,  it  is 
insufficient  to  state  it  in  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2957 ;    Dec  Dig.  |  713.*] 

9.  Mastkb  and  Sebvant  (8  97*)— Injubt  to 
Eiiplot£  —  Negligence  —  Pboof  —  Requi- 
sites. 

In  an  action  for  injurv  to  an  employ^  cans- 
ed  by  an  accidental  fall  ot  a  drop  hammer,  the 
business  being  lawful,  proof  of  some  defect  from 
which  the  injury  must  have  been  foreseen,  and 
from  which  the  injury  proceeded,  was  essential 
to  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  163 ;   Dec.  Dig.  8  97.*] 

10.  Appeal  and  Ebbob  (8  1068*)— Habi(i.b88 
Ebbob— Instbuctions. 

When  special  findings  returned  with  a  gen- 
eral verdict  show  that  appellant  was  not  injured 
by  an  instruction,  error  therein  will  lie  deemed 
harmless,  and  no  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4225 ;   Dec.  Dig.  8  1068.*] 

Appeal  from  Circuit  Court,  Boone  County; 
S.  R.  Artman,  Judge. 

Action  by  Earl  O.  Nichols  against  the  Cen- 
tral Trust  Company  and  another,  receivers. 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Cbaa.  B.  Clarke,  Walter  C  Clarke,  and  A. 
J.  Shelby,  for  appellant  Smith,  Duncan, 
Hombrook  &  Smith,  for  appellees. 

MTERS,  J.  The  appellant  brought  his  ac- 
tion against  the  appellees  as  receivers  of  the 
Indianapolis  Drop  Forging  Company  to  re- 
cover damages  for  a  personal  injury  incurred 
by  the  appellant  while  engaged  in  operating 
certain  machinery  In  the  service  of  the  ap- 
pellees. This  action  was  commenced  In  the 
Marlon  superior  court,  and  the  complaint  con- 
sisted originally  of  a  single  paragraph.  After 
a  trial  and  the  granting  of  a  new  trial,  the 
venue  was  changed  to  the  Boone  circuit  court, 
where  two  additional  paragraphs  of  com- 
plaint were  filed.  An  answer  of  general  de- 
nial to  each  paragraph  of  the  complaint 
formed  the  issues  submitted  to  a  Jury  for 
trial,  resulting  In  a  general  verdict  for  appel- 
lees, and  with  the  general  verdict  the  jury 
returned  answers  to  68  Interrogatories. 
From  a  judgment  In  favor  of  appellees,  ap- 
pellant appeals,  and  here  complains  of  Ote 
action  of  the  lower  court  In  refusing  to  al- 
low an  amendment  to  the  third  paragraph  of 
the  complaint,  in  overruling  his  motion  for 
a  new  trial,  and  In  overruling  his  petition  for 
additional  time  In  which  to  file  a  bill  of  ex- 
ceptions containing  the  evidence.  The  first 
and  second  paragraphs  of  the  complaint  pro- 
ceed upon  the  theory  that  the  machine  In 
question,  a  drop  hammer,  by  long  use  had 
become  weak  Bnd  defective;  that  the  appel- 
lees, upon  complaint  of  the  appellant,  prom- 
ised to  repair  the  machine,  and  ordered  the 
appellant  to  proceed  with  his  work,  but  the 
appellees  negligently  failed  to  repair  the  ma- 
chine.   The  third  paragraph  proceeded  upon 


*For  other  cases  see  same  topic  and  uctlon  NUMBER  In  Dec.  &  Am.  Digs.  1907  to  date,  ft  Reporter  Indtsw 
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the  theory  tbat  the  appellees  violated  the 
statutory  duty  to  guard  the  machinery. 
■  It  will  be  proper  first  to  determine  whether 
the  evidence  is  in  the  record.  At  the  April 
term  of  the  trial  court,  June  30,  1906,  ap- 
pellant's motion  for  a  new  trial  was  over- 
ruled, and  the  court  then  gave  60  days  to  file 
a  bill  of  exceptions,  and  thereupon  rendered 
&nal  Judgment  upon  the  verdict.  At  the  Sep- 
tember term  of  the  court,  September  13, 
1906,  appellant  was  permitted  to  file  his  peti- 
tion for  an  extension  of  time  for  the  filing 
of  a  bUl  of  exceptions.  This  petition  was 
overruled.  The  appellant  on  September  14, 
1906,  tendered  to  the  court  his  bill  of  excep- 
tions No.  2  containing  the  evidence,  which 
on  that  day  was  signed  by  the  court  and  filed. 

The  court  had  no  authority,  except  as 
granted  by  the  statute,  to  give  time  extend- 
ing beyond  the  term  for  the  presentation  of 
the  bill  of  exceptions.  This  special  power 
must  be  granted  at  the  time  of  the  rulings 
excepted  to  or  at  the  time  of  the  ruling  upon 
the  motion  for  a  new  trial,  which  carries  the 
rulings  of  the  court  assigned  as  causes  for 
a  new  trial  and  the  exceptions  thereto  for- 
ward to  the  time  of  the  ruling  on  such  .mo- 
tion. Citizens'  Street  Ry.  Co.  v.  Marvll,  161 
Ind.  506,  67  N.  E.  921.  When  the  time  beyond 
the  term  has  expired,  there  is  no  authority  to 
extend  the  time.  The  court  or  judge  has 
then  no  Jurisdiction  over  the  subject-matter, 
and  cannot  be  given  such  Jurisdiction  by  the 
agreement  of  the  parties.  The  signing  of  a 
bill  presented  after  the  expiration  of  the  time 
granted  extending  beyond  the  term  gives  no 
vitality  to  the  bill.  Lengelsen  v.  McGregor. 
162  Ind.  258,  67  N.  E.  524,  70  N.  B.  248,  and 
cases  there  cited;  City  of  Huntington  v. 
Boyd,  23  Ind.  App.  250,  57  N.  E.  939.  By  the 
act  of  April  15,  1905  (Acts  1905,  p.  45,  c. 
40),  provision  is  made  for  extending  the  time 
given  for  filing  a  bill  of  exceptions,  with  a 
proviso  that  the  application  for  such  exten- 
sioa  "must  be  made  prior  to  the  expiration 
of  the  time  first  given."  In  the  case  at  bar 
the  time  first  given  had  expired  before  the 
application  for  extension  was  made  or  any 
bill  containing  the  evidence  was  presented. 
There  was  no  error  in  overruling  the  applica- 
tion for  extension,  and,  the  presentation  of 
the  bill  being  after  the  expiration  of  the  time 
granted  beyond  the  term,  the  signature  of  the 
Judge  and  the  filing  of  the  so-called  bill  could 
not  make  it  effective  for  the  want  of  a  com- 
pliance with  the  statute  Therefore  the  evi- 
dence is  not  properly  In  the  record. 

During  the  progress  of  the  trial,  as  stated 
in  bill  of  exceptions  No.  1  in  the  transcript, 
the  appellant  moved  the  court  to  be  allowed 
to  amend  the  third  paragraph  of  his  com- 
plaint by  inserting  in  line  54  of  said  para- 
graph,' after  the  words  "board  and  hammer 
head,"  the  words  "ways  and  uprights,"  to 
which  motion  the  defendant  at  the  time  ob- 
jected, and  the  court,  sustaining  said  objec- 
tion, refused  to  allow  said  amendment  to 
be  made:    No  ground  for  the  application  to 


amend  appears  by  the  record  to  have  been 
suggested  to  the  court  below,  but  we  are  told 
in  appellant's  brief  that  the  proposed  amend- 
ment was  to  make  the  complaint  conform  to 
the  facts  as  they  had  been  or  could  be  es- 
tablished by  proof,  and  reference  is  made 
by  counsel  to  what  is  by  them  claimed  to  be  a 
rule  of  practice  where  there  is  merely  what  Is 
termed  a  variance  between  the  allegations 
and  the  proof  by  the  party  having  the  burden 
of  proof.  In  the  absence  of  the  evidence,  we 
cannot  assume,  against  the  action  of  ttie  trial 
court,  that  there  was  such  proof  or  offer  of 
proof  as  would  have  made  the  allowance  of 
the  proposed  amendment  obligatory  upon  the 
court,  nor  can  we,  in  the  condition  of  the  rec- 
ord before  us,  say  that  the  reason  for  the 
amendment  urged  here  or  any  reason  was 
suggested  to  the  trial  court  This  should 
have  been  done.  Borror  v.  Carrier,  84  Ind. 
App.  353,  37:J,  73  N.  B.  123.  It  Is  our  prov- 
ince to  review  decisions  of  the  court  below, 
for  which  purpose  we  must  be  Informed  as  to 
the  basis  on  which  It  acted.  Furthermore,  by 
the  act  of  April  23,  1903  (Acts  1903.  p.  339,' 
c.  193,  §  2),  it  is  provided  "that  every  motion 
to  insert  new  matter  or  to  strike  out  any 
part  or  parts  of  any  pleading,  deposition,  re- 
port or  other  paper,  in  the  cause  shall  be 
made  in  writing  and  shall  set  forth  the  words 
sought  to  be  inserted  or  stricken  out."  It 
was  said  in  Crystal  Ice  Co.  v.  Morris,  100 
Ind.  651,  67  N.  Ei  502,  that  the  rule  prescrib- 
ed by  this  statute  is  mandatory,  and  that 
"such  motion  cannot  be  made  in  any  other 
manner  after  the  taking  effect  of  said  act" 
Motions  which  may  properly  be  made  orally 
may  be  a  part  of  the  record  without  a  bill  of 
exceptions,  as  may  motions  In  writing.  Acts 
1903,  p.  339,  c.  193,  {  3.  But  when,  as  here, 
a  motion  which  by  Imperative  requirements 
ot  statute  must  be  in  writing  is  not  shown  to 
have  been  so  made,  it  will  not  be  sufficient 
to  state  it  in  a  bill  of  exceptions,  nor  can  it 
be  held  that  the  coiurt  erred  in  overruling  it. 
The  fact  that  the  motion  was  oral  would  of 
Itself  be  sufficient  reason  for  overruling  it 

The  appellant  has  criticised  many  of  the 
instructions  given  by  the  court  to  the  jury. 
The  Jury  by  their  answers  to  interrogatories 
specially  found,  amongst  other  things,  that 
there  was  not  anything  in  the  condition  of 
the  drop  hammer  at  which  the  appellant  was 
employed  at  and  immediately  prior  to  the 
time  of  his  receiving  the  Injuries  complained 
of  that  would  lead  a  person  of  ordinary  pru- 
dence and  sagacity  and  familiar  with  the  op- 
erations of  such  hammer  to  suppose  that 
there  was  any  danger  of  the  hammer  head 
falling  at  the  time  it  did  fall ;  that  the  fall- 
ing of  the  hammer  at  the  time  it  did  fall  and 
injured  the  appellant  was  a  pure  accident  not 
reasonably  to  have  been  expected  by  any  pep- 
son  ;  and  that  the  fact  was  not  established  by 
the  evidence  introduced  as  to  what  caused 
the  hammer  in  question  to  fall  upon  the  ap- 
pellant It  was  said  in  Wabash,  etc.,  R.  Co. 
T.  Locke,  112  Ind.  404,  411, 14  N.  E.  391,  394, 
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2  Am.  St.  Rep.  193:  "Wliere  an  erent  takes 
place,  the  real  cause  of  which  cannot  be  trac- 
ed, or  is  at  least  not  apparent,  It  ordinarily 
belongs  to  that  class  of  occurrences  which  are 
designated  as  purely  accidental;  and  in  a 
case  like  this,  where  the  plaintiff  asserts  neg- 
ligence, he  must  show  enough  to  exclude  the 
case  from  the  class  of  accidental  occur- 
rences." The  business  being  lawful,  It  was 
necessary  to  a  recovery  for  negligence  that 
there  should  have  been  proved  some  defect 
from  which  injury  might  have  been  anticipat- 
ed, and  from  which  the  injury  in  question  did 
proceed.  Welsh  v.  Oomell,  168  N.  Y.  508,  61 
N.  B.  88)1;  Bennett  v.  Ford,  47  Ind.  264,  271 ; 
Connor  v.  Oitizens',  etc,  R.  Co.,  146  Ind.  430, 
4S7,  46  N.  B.  662;  ^Thompson's  Negligence 
(2d  Ed.)  f{  6358,  7640,  7917. 

The  special  findings  of  the  Jury  stand  as 
tacts  established  by  the  evidence  and  unques- 
tioned here.  They  Showed  a  condition  which 
made  it  impossible  to  render  properly  a  gen- 
eral verdict  in  favor  of  the  appellant  Under 
such  circumstances,  it  seems  useleen  to  take 
space  for  a  discussion  of  the  appellant's  criti- 
cisms upon  a  long  series  of  instructions,  none 
of  which  could  work  a  reversal ;  the  only  re- 
sult possible  having  been  arrived  at  by  the 
Jury  In  their  general  verdict  When  the  spe- 
cial findings  of  the  Jury  returned  with  a  gen- 
eral verdict  in  answer  to  interrogatories  sub- 
mitted to  them  by  the  court  show  that  the 
complaining  party  was  not  injured  by  an  in- 
struction given,  error  in  such  instraetlon  will 
be  deemed  harmless,  and  will  furnish  no 
groond  for  reversal.  Ronsh  v.  Roush,  154 
Ind.  662,  678,  65  N.  B.  1017,  and  cases  there 
cited;  Ellis  t.  City  of  Hammond,  157  Ind. 
267,  61  N.  B.  666 ;  Munde  Pulp  Co.  v.  Hacker, 
87  Ind.  App.  194,  209,  76  N.  El.  770^  Indian- 
apolis Street  Ry.  Co.  v.  Brown,  82  Ind.  App. 
180,  69  N.  B.  407.  When  the  answers  of  the 
^ry  to  such  interrogatories  affirmatively 
show  that  the  general  verdict  was  right,  the 
Judgment  will  not  be  reversed  because  of  the 
giving  of  erroneous  instructions.  XSlis  V. 
City  of  Hammond,  supra. 

Judgment  affirmed. 


CI*  Ohio  St  174) 

MIRICK  ▼.  OIMS,  Treasurer. 

SUNDAY   CREEK   CO.   v.   WOODWORTH, 
Treasurer,  et  al. 

(Supreme  Court  of  Ohio.    Dec.  22,  1908.) 

Taxation  (8  2e*)— VAUnrrr  of  Tax— Polictc 
Power 

Section  2833,  Revised  Statutes,  as  amended 
and  took  effect  April  4,  1906  (98  Ohio  Laws,  p. 
87),  80  far  as  it  requires  the  levy  of  the  per  cap- 
ita tax  on  ioga  upon  the  real  estate  upon  which 
die  dogs  may  have  been  .kept  and  harbored,  and 
the  collection  thereof  as  other  taxes  upon  real 
estate,  notwithstanding  the  owner  of  such  real 
estate  had  no  knowledge  that  the  dogs  bad  been 
harbored  thereon  and  was  not  consenting  there- 
to, is  an  arbitraiy  and  nnreasonable  exerdM  of 


police  power  not  teqnired  by  the  general  wd- 
fare,  and  theietorr  nnoonstitntional  and  vcrfd. 

[Ed.  Note.— Foe  other  cases,  se«  Taxation. 
Dec.  Dig.  {  2a  •! 

Summeis,  J.,  dissenting  in  part. 
(Syllabus  by  the  ConrtJ 

Error  to  Circuit  Court,  Scioto  CJounty. 

Error  to  Clrcnlt  Court,  Athens  County. 

Action  by  one  Mirlck  against  Oims,  Treas- 
urer, and  action  by  the  Sunday  Creek  (>>m- 
pany  against  Woodworth,  Treasurer,  and  oth- 
ers. Demurrer  to  the  petition  in  the  first 
action  overruled.  Judgment  dismissing  plain- 
tiff's petition  was  affirmed  by  the  circuit 
court,  and  be  brings  error.  Demurrer  to  the 
petition  in  the  second  action  was  sustained 
and  petition  dismissed,  and,  from  a  Judg- 
ment of  the  circuit  court  sustaining  sucb 
Judgment,  plaintiff  brings  error.    Reversed. 

MIrick,  who  is  a  nonresident  owner  of 
land  situate  in  Scioto  county  and  who  alleges 
that  he  has  continuously  resided  in  Wash- 
ington, D.  C,  ever  since  he  acquired  title  to 
such  land,  brought  suit  in  the  court  of  com- 
mon pleas  of  Scioto  county  to  enjoin  the  col- 
lection of  a  tax  assessed  against  his  real  es- 
tate for  three  dogs  charged  against  him  upon 
the  tax  duplicate.  He  averred  that  he  was  not 
the  owner  of  any  dogs  in  Scioto  county,  did 
not  harbor  any  dogs  on  his  said  real  estate^ 
did  not  permit  or  suffer  any  one  else  to  do 
so,  and  did  npt  know  of  any  dogs  being  kept 
on  said  premises  until  his  tax  bill  was  pre- 
sented, and  denied  that  any  dogs  were  kept 
on  his  premises.  He  averred  that,  when  said 
tax  was  assessed  upon  his  real  estate,  the 
said  premises  were  in  possession  and  under 
the  control  of  one  McOall,  his  lessee,  and 
that  he  did  not  make  or  change  the  lease  of 
said  land  since  the  passage  of  the  statute  un- 
der which  said  tax  was  assessed.  A  demur- 
rer to  the  petition  was  overruled,  and  after 
an  answer  by  defendant,  alleging  that  the 
tax  was  levied  upon  a  certain  three  dogs  kept 
and  harbored  on  the  estate,  a  trial  was  had 
in  the  court  of  common  pleas,  and  that  court 
dismissed  the  plalntllTs  petition,  and  render- 
ed Judgment  against  him  for  costs.  This 
Judgment  was  subsequently  affirmed  by  the 
circuit  court  The  Sanday  (Treek  Company, 
which  is  a  corporation  engaged  In  the  busi- 
ness of  mining,  shipping,  and  selling  coal,  fil- 
ed its  petition  in  the  court  of  common  plena 
of  Athens  county  to  restrain  the  collection 
of  a  tax  for  dogs  assessed  upon  Its  lands  and. 
amounting  to  $386.  It  alleged  that  such  tax 
was  assessed  under  and  by  virtue  of  section 
2833.  Rev.  St  Ohio ;  that  It  is  the  owner  of 
about  800  dwellings  on  its  premises,  which 
are  rented  to  miners  and  others  in  Its  em- 
ploy and  with  express  notice  and  orders  that 
no  dogs  shall  be  kept  or  harbored  thereon,  or 
on  the  close  adjacent  thereto,  or  elsewhere 
on  plalntifTs  premises;  and  that,  if  any  dogs 
have  been  kept  or  harbored  on  said  premises 
by  any  of  its  tenants,  the  same  has  been  done 
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wltbont  the  knowledge  or  consent  of  the 
plaintiff,  and  against  Its  orders  and  protest 
It  alleged  that  It  was  not  the  owner  of  any 
dogs  listed  for  taxation,  nor  that  it  had  ever 
had  any  interest  In  any  of  them.  A  demur- 
rer to  the  petition  was  sustained  and,  the 
plaintiff  not  Meeting  to  plead  further,  the 
petition  was  dismissed  at  plaintiff's  costs. 
On  appeal  to  the  circuit  court  the  demurrer 
was  sustained,  and  the  same  Judgment  ren- 
dered. 

Evans  &  Crawford,  for  plaintiff  in  error 
Mirl<^  Harry  W.  Miller,  Pros.  Atty.,  for 
defendant  in  error  Oima.  W.  O.  Henderson 
and  Orosrenor,  Jones  &  Worstell,  for  plain- 
tiff  In  error  Sunday  Credi  Co.  1.  M.  Foster, 
.  Pros.  Atty.,  for  defendants  In  error  Wood- 
worth  and  others. 

DAVIS,  3.  (after  stating  the  tacts  as 
above).  These  cases  are  alike  In  the  partic- 
ular that  In  both  the  landowner  claims  to 
have  had  no  knowledge  of  the  fact  that  dogs 
were  kept  or  harbored  on  his  premises;  and 
they  challenge  the  validity  of  the  statute 
which  charges  the  tax  upon  the  land  notwith- 
standing the  owner  may  not  have  bad  such 
knowledge.  They  differ  somewhat  in  the 
claim  that  In  the  one  case  the  real  estate  was 
leased  before  the  enactment  of  the  present 
statute,  and  that  the  land  has  never  since 
been  within  the  possession  or  control  of  the 
owner,  and  that,  in  the  other  case.  If  dogs 
were  kept  and  harbored  on  the  land,  it  was 
done  contrary  to  the  express  orders  of  the 
owner.  It  may  be,  and  is,  conceded,  at  least 
for  the  purposes  of  this  case,  that  a  tax  on 
dogs,  having  for  its  object  the  protection  of 
the  sheep  Industry,  is  within  the  legitimate 
exercise  of  the  police  power.  Hoist  v.  Roe, 
39  Ohio  St  340,  48  Am.  Rep.  459.  The  ques- 
tion which  Is  raised  In  these  cases  Is  a  nar- 
rower one.  Here  it  is  not  whether  dogs  may 
be  taxed  for  such  a  purpose;  but  whether 
the  tax  may  be  made  a  charge  on  the  land 
where  the  dogs  are  kept  when  they  are  kept 
there  without  the  knowledge  or  consent  of 
the  landowner. 

There  Is  no  express  limitation  in  the  Con- 
stitution of  this  state  upon  that  branch  of 
legislative  power  which  Is  commonly  called 
"police  power."  Such  limitations  as  are  rec- 
ognized arise  by  construction  from  the  nature 
of  the  power  itself,  and  from  the  Declara- 
tion of  Rights  contained  In  article  1,  as  well 
as  the  limitation  contained  in  section  28  of 
article  2;  and  in  considering  these  the  first 
clause  of  section  20,  art.  1,  must  not  be  over- 
looked, viz.:  "This  enumeration  of  rights 
Shall  not  be  construed  to  Impair  or  deny  oth- 
ers retained  by  the  people."  The  police  pow- 
er Is  an  attribute  of  sovereignty,  and  has  its 
origin,  purpose,  and  scope  in  the  general  wel- 
fare, or,  as  It  Is  often  expressed,  the  public 
safety,  public  health,  and  public  morala 
These  terms  Indicate  Its  field,  yet  Its  bounda- 
ries are  necessarily  vague  and  Indeflnabia 
The  broad  discretion  thus  vested  In  the  state 
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is  fraught  with  dangers  to  the  personal  and 
property  rights  of  private  persons;  and 
therefore  the  courts  have  always  asserted 
the  right  to  restrain  the  exercise  of  the  pow- 
er to  the  extent  that  private  rights  may  not 
be  arbitrarily  or  unreasonably  infringed. 
Such  cases  are  within  the  rights  reserved  by 
the  Bill  of  Rights,  and  are  therefore  the  un- 
constitutional, or  rather  extraconstltutional, 
exercise  of  police  power,  and  void. 

Section  2833,  Rev.  St,  was  amended  Into 
Its  present  form  and  took  effect  from  April 
4,  1906  (98  Ohio  Laws,  p.  87).  Here  for  the 
first  time  appears  in  our  statutes  a  provision 
that  a  "per  capita  tax  on  dogs"  shall  be  col- 
lected, not  from  the  owner  or  the  keeper  and 
harborer  of  the  dogs,  but  from  the  owner  of 
the  land  on  which  they  are  kept  or  harbor- 
ed. The  statute  provides:  "Which  per  cap- 
ita tax  shall  be  levied  upon  and  entered 
against  the  real  estate  upon  which  said  dog 
Is  kept  or  harbored  and  collected  as  are  oth- 
er taxes  upon  real  estate,"  etc.  There  does 
not  appear  to  be  any  way  of  avoiding,  by 
construction,  the  conclusion  that  by  this  en- 
actment the  landowner,  and  the  landowner 
alone,  must  bear  the  penalty,  although  he 
may  not  be  the  owner,  or  keeper  or  harborer 
of  the  dogs  and  may  be  Ignorant  of  their  ex- 
istence, and  even  though  he  may  have  done 
all  in  his  power  to  prevent  the  occurrence  of 
such  an  (rffense;  yet  the  real  offender  Is 
subjected  to  no  penalty  at  all,  unless  the  pay- 
ment of  a  trifling  property  tax,  measured  by 
the  value  of  the  dogs,  Is  a  penalty.  Thus  the 
property  of  an  Innocent  person  may  be  tak- 
en without  notice  and  without  due  process  of 
law  to  recompense  an  Injury  to  another,  com- 
mitted by  a  third  person  who  holds  no  rela- 
tion to  the  landowner  except  that  of  tenant 
under  a  lease.  While  we  recognize  and  ap- 
prove the  doctrine  that  every  man  holds  his 
property  subject  to  the  condition  that  he 
must  so  use  It  as  not  to  injure  others,  we  are 
not  persuaded  to  accept  the  view  that  the 
general  welfare,  or  even  the  protection  of  a 
favored  class  of  Industries,  Justifies  such 
drastic  legislation  as  this  appears  to  be.  To 
us  it  seems  to  be  Inequitable,  arbitrary,  and 
unreasonable,  unnecessarily  infringing  upon 
the  natural  and  inalienable  rights  of  citizens, 
and  therefore  void. 

The  case  of  MIrick  might  t>e  disposed  of 
on  another  ground.  His  land  at  and  before 
the  passage  of  this  act  was  under  lease  and 
bi  the  control  of  tenants,  and  has  been  so 
ever  since.  If  there  were  no  other  sufficient 
objection  to  the  statute,  it  could  not  apply 
to  MIrick's  case  without  a  violation  of  sec- 
tion 28,  art.  2,  (3onst 

Tbe  Judgments  of  the  circuit  courts  and 
those  of  the  courts  of  common  pleas  are  re- 
versed. 

PRICE,  O.  J.,  and  SHAUCK,  CREW. 
SUMMERS,  and  SPBAR,  JJ.,  concur.  SUM- 
MERS, 3.,  does  not  concur  In  the  Judgment 
In  the  Sunday  Creek  Case. 
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YBRNON  ▼.  HAKPER  et  aL 
(Supreme  Court  of  Ohio.    Dec.  22,  1908.)" 

MUNIOIFAL     COBPOBATIONS     (|    S73*)— StbEET 
lUPBOVElCENTS— lilENB— SUBCONTSACTOBS. 

The  death  of  the  principal  contractor  dur- 
ing the  completion  of  a  contract  for  the  im- 
provement of  a  village  street,  which  contract 
was  thereafter  completed  by  tne  administrator, 
does  not  deprive  a  subcontractor,  who  has  fur- 
nished material  which  has  gone  into  the  work, 
of  his  statutory  right  to  a  lien  upon  the  fund 
arising  from  the  contract. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  378.»1 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Athens  County. 

Action  by  Vernon,  administrator,  against 
Oeorge  H.  Harper  and  others.  Demurrer  to 
the  answers  were  sustained  in  the  common 
pleas  and  reversed  by  the  circuit  court,  and 
plaintiff  brings  error.    Affirmed. 

The  controversy  between  the  parties  In 
the  courts  below  was  determined  upon  a  de- 
murrer filed  by  the  plaintiff  In  error,  admin- 
istrator, to  the  answer  of  the  defendant  in 
error  George  H.  Harper,  and  Uke  demurrer 
to  the  answer  of  defendants  in  error  Rumer 
&  Blyth.  Those  demurrers  were  sustained  by 
the  common  pleas,  and  Judgment  entered 
against  the  answering  defendants,  and  that 
judgment  was  reversed  by  the  circuit  court 
This  court  Is  asked  to  reverse  this  latter 
judgmoit  and  affirm  that  of  the  common 
pleas.  The  pleadings  present  this  question: 
Can  a  materialman  (a  subcontractor)  who, 
under  a  contract  with  the  principal  contract- 
or, has  furnished  material  for  the  comple- 
tion of  the  principal  contractor's  contract 
for  the  paving  of  a  village  street  obtain  a 
Hen  on  the  fund  which  has  accrued  by  virtue 
of  the  contract  between  the  village  and  the 
principal  contractor,  the  latter  having  died 
during  the  progress  of  the  work,  and  the 
same  having  been  completed  to  the  accept- 
ance of  the  village  by  his  administrator? 
And  If  he  can,  should  tiie  money  be  paid  in- 
to the  hands  of  the  administrator,  to  be 
paid  out  by  him  to  the  persons  entitled 
thereto? 

L.  A.  Koons  and  Orosvenor,  Jones  &  Wor- 
stell,  for  plaintiff  in  error.  Lewis  &  Sayre 
and  Ivers  &  Danford,  for  defendants  in  er- 
ror. 

SPEAR,  J.  (after  stating  the  facts  as 
above).  The  first  question  is  answered 
when  proper  construction  is  given  to  cer- 
tain sections  of  our  statute  relating  to  Hens, 
being  sections  S193,  3194,  3198,  3200,  3203, 
Rev.  St.  These  sections,  so  far  as  pertinent 
to  this  case,  provide  that  any  subcontractor 
who  has  furnished  material  for  the  con- 
struction of  a  street,  provided  for  in  the 
contract  between  any  public  authority  and  a 
principal   contractor,   and   under  a   contract 


between  such  subcontractor  and  the  princi- 
pal contractor,  may  at  any  time  thereafter, 
not  to  exceed  four  months  from  the  delivery 
of  such  material,  file  with  the  board  or  offi- 
cer a  sworn  and  Itemized  statement  of  the 
4unount  and  value  of  such  material  furnish- 
ed. Thereupon  such  I>oard  or  officer  shall 
retain  subsequent  payments  from  the  princi- 
pal to  secure  such  claims.  The  board  or 
officer  shall,  or  the  lien  claimant  may,  fur- 
nish the  principal  contractor  with  a  copy 
thereof  within  five  days,  and  If  such  princi- 
pal contractor  shall  fail  within  five  days  to 
notify  In  writing  the  board  or  officer  of  his 
intaiti<m  to  diqiute  the  claim,  he  shall  be 
considered  as  assenting  to  its  correctness, 
and  thereupon  subsequent  payments  shall  be 
applied  pro  rata  upon  such  claim.  If  the 
head  contractor  shall  neglect  or  refuse  to 
pay,  within  6  days  after  his  assent  to  or  ad- 
justment of  the  claim,  the  amount  thereof 
and  costs  incurred  to  the  subcontractor,  the 
board  or  officer  shall  pay  when  due  the 
whole  or  pro  rata  amount  thereof  out  of 
payments  subsequently  falling  due,  and  on 
failure  within  10  days  the  subcontractor  fur- 
nishing material  may  recover.  In  an  action 
for  money  had  and  received,  the  whole  or 
pro  rata  amount  of  his  claim,  not  exceeding 
the  balance  due  the  principal  contractor. 
If  by  collusion  or  fraud  the  board  or  officer 
pay  In  advance  the  payments  due  under  the 
contract,  he  shall  be  liable  to  the  subcon- 
tractor for  the  amount  due  on  such  contract 
on  the  date  of  filing  of  the  sworn  account 
the  same  as  If  no  payment  had  been  made. 

It  Is  not  claimed  that  there  was  a  literal 
compliance  with  the  requirements  of  the  stat- 
ute witb  respect  to  furnishing  the  original 
contractor  with  a  copy  of  the  verified  ac- 
count of  the  subcontractors.  There  could 
not  have  been.  The  original  principal  con- 
tractor was  dead.  The  claim  is,  and  the  rec- 
ord shows,  that  the  uncompleted  contract  be- 
tween the  original  contractor  and  the  village 
was  completed  by  the  administrator,  tbe 
plaintiff,  and  that  the  material  furnished  by 
the  sutKmntractor  was  furnished  In  pursu- 
ance of  their  agreement  with  the  principal 
contractor,  and  was  accepted  by  the  adminls- 
tratCHT,  and  went  into  the  completion  of  the 
Job  thus  being  conducted  to  a  successful  ter- 
mination by  the  administrator.  And  the  no- 
tice, with  copy  of  the  sworn  account,  was  in 
due  time  served  on  the  administrator,  having 
first  been  served  on  the  village  authorities, 
and  the  amount  or  Justice  of  the  accounts 
has  never  been,  and  is  not  now,  disputed. 
This  It  is  claimed  was  a  sufficient  compliance 
with  the  statute  to  entitle  the  subcontract- 
ors to  the  benefit  of  the  statutory  lien,  and 
It  was  so  held  by  the  circuit  court  We  are 
of  opinion  that  this  claim  is  well  founded. 
The  policy  of  the  state  with  respect  to  the 
claims  of  labwers  and  materialmen  to  be 
compensated  for  their  work  and  material  out 
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of  the  structure  to  which  their  work  and  ma- 
terial have  contributed  Is  Indicated  by  the 
statute  as  to  Hens,  and  has  been  clearly  de- 
fined In  a  number  of  decisions  In  this  and 
other  courts.  The  statute  should  be  liberal- 
ly construed  In  order  to  carry  out  the  pur- 
pose of  the  General  Assembly  In  Its  enact- 
ment, the  legislation  being  highly  remedial 
in  character.  This  policy  is  fully  elaborated 
In  Bullock  V.  Horn,  44  Ohio  St.  420,  7  N.  E. 
737,  and  need  not  be  enlarged  ui>on  here. 
In  an  earlier  case,  Williams,  Adm'r,  v.  Webb, 
2  Disn.  430,  It  is  held  that:  "The  death  of 
the  owner  of  property  before  a  lien  has  been 
taken  does  not  Interfere  with  the  rights  of 
or  preyent  the  necessary  steps  to  secure  a 
Hen  by  the  person  performing  labor  or  fur- 
nishing materials."  It  Is  further  held  that, 
although  the  statute  in  terms  provides  that 
the  account  shall  be  verified  by  the  person 
performing  the  labor  or  furnishing  the  ma- 
terial, yet  that  the  oath  may  be  made  by  an 
agent  of  the  party  entitled  to  the  lien,  Qhol- 
Bon,  J.,  obserrlng  in  the  opinion  that,  "while 
we  might  be  disposed  to  accede  to  the  gen- 
eral proposition  that  such  statutes  should 
not  t>e  extended  beyond  what  their  terms 
clearly  import,  yet  this  does  not  require  us 
to  stick  to  the  letter."  See,  also,  Foster  v. 
Stone,  20  Pick.  (Mass.)  542,  and  Bergln  v. 
Braun,  15  Ohio  Dec.  382.  So  In  the  case  at 
bar  we  are  not  required  to  stick  to  the  let- 
ter. The  contract  was  an  executory  one, 
which  the  administrator  might  properly  com- 
plete. Gray  v.  Hawkln's  Adm'x,  8  Ohio  St. 
450,  72  Am.  Dec.  600.  In  doing  so  he  acted 
as  principal  contractor,  stepping  into  the 
shoes,  for  all  practical  purposes,  of  his  de- 
cedent And  as  such  principal  contractor  he 
did  finish  the  work  with  the  aid  of  these 
men  who  furnished  the  material,  they  acting 
in  good  faith  in  compliance  with  their  con- 
tract with  the  deceased.  Their  contribution 
to  the  work,  thus  accepted  by  the  administra- 
tor, enabled  him  to  complete  his  decedent's 
agreement  with  the  village.  To  all  Intents 
and  purposes  they  compiled  with  the  spirit 
and  purpose  of  the  statute.  To  deny  them 
the  advantage  of  their  outlay  would  be-  to 
stick  in  the  bark,  to  permit  the  mere  letter 
to  override  and  defeat  the  plain  spirit  and 
purpose  of  the  statute. 

The  second  question  seems  to  present  no 
difBcolties.  The  fund  arising  from  the  com- 
pletion of  the  paving  contract  should  not  be 
paid  to  the  administrator.  It  was  brought 
within  the  jurisdiction  of  the  court  of  com- 
nxm  pleas  by  the  answer  of  the  village  in 
the  nature  of  an  Interpleader.  That  court 
has  all  the  parties  before  it,  with  full  juris- 
diction to  determine  all  their  rights  and  ren- 
der final  judgment,  and  there  is  no  reason 
for  paying  money  over  to  the  administrator 
which  belongs  to  the  subcontractors,  and 
whidi  they  have  a  right  to  receivf  undimin- 


ished by  any  fees  or  cost  of  any  kind  on  the 
part  of  the  administrator. 

The  judgment  of  the  circuit  court  will  be 
afllrmed,  and  the  cause  remanded  to  the 
court  of  common  pleas  of  Athens  county  to 
carry  into  effect  the  judgment  of  the  circuit 
court  and  this  judgment,  and  the  cause  to 
be  there  proceeded  in  conformably  to  the 
said  judgment  of  the  circuit  court  and  of 
this  opinion. 

Judgment  affirmed. 

PRICE,  C.  J.,  and  SHAUCK,  CREW,  and 
SUMMERS,  JJ.,  concur. 


(200  Moss.  425) 
OELSCHLEQER  v.  CITY  OF  BOSTON. 
(Supreme  Judicial  Court  of  Maessachusetts. 
Suffolk.     Jan.  5,  1909.) 

1.  Ekiwent  Domain  (§  271*)— Pbopertt  Ap- 

PBOPBIATED — REMBDIES    OF    OWNEBS. 

Under  St.  1896,  p.  552,  c.  530,  authorizing 
the  city  of  Boston  to  alter  the  course  of  and 
make  a  new  channel  for  Stony  brook,  and  to 
take  any  lands  in  the  city  which  the  street  com- 
missioners deem  necessary  for  such  purpose,  or 
any  rights  or  easements  in  said  brook,  or  in 
any  lands  which  the  commissioners  may  deem 
necessary,  the  city  has  no  right  to  take  the  wa- 
ters of  the  brook,  its  only  right  being  to  alter 
its  course  and  to  take  such  land,  rights,  and 
easements  as  were  necessary  for  that  purpose ; 
and  the  fact  that  the  water  right  was  not  men- 
tioned In  the  condemnation  proceedings  did  not 
render  the  taking  unlawful,  so  as  to  afford  an 
action  in  tort  in  place  of  the  statutory  remedy. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  J  720;    Dec.  Dig.  S  271.*] 

2.  Eminent  Domain   (J  84*)— Compensation 

— iNJtTBINO    PaOPEBTT  —  CHANOINO    COUBSE 

OF  Stbeam. 

Where  the  city  of  Boston,  under  St.  1896, 
p.  552,  c.  530,  empowering  the  city  to  make  a 
new  channel  for  Stony  brook,  has  condemned 
land  for  a  new  channel  for  the  brook  and  has 
changed  its  course,  the  riparian  owners,  from 
whose  lands  the  stream  has  been  diverted,  may 
recover  damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f  227;   Dec.  Dig.  i  84.*] 

3.  Eminent  Domain   ({   140*)  —  Injury  to 
Pbopebtt  Not  Taken, 

In  estimating  damages  to  property  which 
is  injuriously  affected  by  a  taking  of  other  prop- 
erty for  a  public  use,  the  nature  and  effect  of 
the  use  may  be  considered. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  8  140.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;  Edward  P.  Pierce,  Judge. 

Action  by  John  A.  Oelschleger  against  the 
City  of  Boston.  From  a  judgment  for  plain- 
tiff, defendant  brings  exceptions.  Excep- 
tions sustained. 

Charles  W.  Bartlett,  Elbrldge  R.  Anderson, 
and  Arthur  T.  Smith,  for  plaintiff.  Philip 
Nichols,  for  defendant 

KNOWLTON,  C.  J.  St  1896,  p.  552,  c. 
530,  §  1,  is  as  follows:  "The  city  of  Boston 
may  alter  the  course  of  and  make  a  new 
channel,   covered   or   uncovered,   for   Stony 
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brook  in  the  city  of  Boston,  from  a  point 
at  or  near  the  Tremont  Street  crossing  of  the 
Boston  &  Providence  Railroad  to  a  point  at  or 
near  Boxlston  Station  on  said  railroad."  Sec- 
tion 2  gives  a  right  to  the  street  comlssioner^ 
to  take  "for  the  purpose  aforesaid,  any  lands 
In  said  city  which  they  may  deem  necessary 
therefor,"  and  to  "take  any  rights  or  ease- 
ments In  said  brook,  or  In  any  lands  which 
they  may  deem  necessary,"  etc.  If  the  tak- 
ing was  otherwise  than  by  purdiaae,  they 
were  required  to  file  in  the  registry  of  deeds 
a  description  of  the  lands  or  rights  or  ease- 
ments taken. 

Acting  under  this  statute,  on  April  22,  1887, 
they  filed  In  the  registry  of  deeds  a  statement 
of  a  taking  "for  the  purposes  specified  In  sec- 
tion one  of  this  act"  This  Included  the  fee 
of  one  parcel  of  land,  with  easements  of  the 
right  to  use  several  other  parcels,  all  definite- 
ly described,  with  a  reference  to  two  plans 
on  file  in  the  office  of  the  superintendent  of 
streets,  one  of  which  is  entitled  "Flan  of 
Taking  for  Relocation  of  Stony  Brook  Chan- 
nel and  Gatehouse,  Columbus  Avenue,  Roz- 
l)ury,"  and  the  other,  "Plan  of  Taking  for  the 
Relocation  of  Stony  Brook,  Junction  Center 
and  Amory  Streets."  This  taking  was  duly 
filed  in  the  registry  of  deeds,  and  the  city 
began  the  making  of  a  new  channel  for 
Stony  brook  through  these  lands  immediate- 
ly, and  completed  the  work  and  turned  the 
brook  Into  the  new  channel  <«  October  1, 
1897.  In  the  parcels  in  which  easements  on- 
ly were  taken,  there  was  a  reservation  to 
the  owners  of  tho  "right  to  erect  and  main- 
tain buildings  over  and  upon  said  brook, 
And  to  use  the  waters  of  said  brook,  so  far 
.as  said  acts  may  not  obstruct  the  free  flow 
of  said  waters,  It  being  the  Intention  of  this 
taking  to  acquire  merely  the  right  to  Improve 
the  channel  of  said  brook." 

These  parcels  Included  land  on  both  sides 
•of  the  brook,  beginning  at  a  point  a  consider- 
able distance  up  the  stream  from  the  land  of 
the  plaintiff,  who  was  a  riparian  proprietor 
further  down,  and  extending  away  from  the 
line  of  the  brook,  so  that  a  new  channel 
through  tbe  land  would  take  the  brook  a  con- 
siderable distance  from  its  former  course, 
away  from  the  land  of  the  plaintiff.  In  this 
part,  the  brook  In  its  original  channel  was 
crooked  and  winding.  In  passing  to  the 
plaintiff's  land  it  made  a  curve,  a  consider- 
able distance  away  from  its  general  di- 
rection, towards  Boylston  Station.  The  laud 
■and  the  easements  through  tliese  several 
parcels  were  taken  for  tbe  purpose  spec- 
ified in  section  1  of  the  act,  namely,  to  al- 
ter the  course  and  make  a  new  channel  for 
Stony  brook,  from  a  point  at  or  near  the 
Tremont  Street  crossing  of  the  railroad  to 
a  point  at  or  near  Boylston  Station  on  the 
railroad.  Under  tbe  taking  the  land  coold 
be  used  for  no .  other  purpose.  Under  the 
'Statute  the  taking  was  an  appropriation  of 
the  land  to  this  use,  wlilch  necessarily  involv- 
-ei  a  material  change  Ip  the  course  of  the 


brook.  This  would  take  away  tbe  flow  of  the 
stream  from  tbe  land  of  riparian  proprietors 
below,  until  it  entered  the  old  channel  again, 
near  Boylston  Station.  It  was  manifest 
that  the  land,  of  the  plaintiff  would  be  de- 
prived of  the  flow  of  the  stream  as  a  neces- 
sary result  of  the  taking  and  of  the  appro- 
priation of  this  .land  to  the  use  specifled  in 
section  1.  In  estimating  damages  to  any  one 
whose  property  is  injuriously  affected  by  a 
taking  of  land  for  a  public  use,  the  nature 
and  effect  of  the  use  are  always  considered. 
A  taking  for  one  use  may  have  no  detrimen- 
tal effect  upon  an  estate  near  by,  while  a 
taking  for  another  use  may  cause  special 
and  peculiar  damages  to  such  an  estate. 

Tbe  question  here  is  whether  tills  taking 
by  the  city  gave  It  a  right  to  use  the  land 
for  a  new  channel  of  the  brook,  and  gave 
the  plaintiff  a  right  to  recover  damages,  un- 
der the  statute,  for  tliis  alteration  of  the 
course  of  the  brook.  We  are  of  opinion  that 
it  did.  It  deprived  tbe  plaintiff  of  the  water 
that  previously  flowed  through  liis  land.  The 
taking  of  the  land  for  this  purpose,  coupled 
with  the  authority  of  the  city  under  the 
statute  to  use  it  for  this  purpose,  made  it 
certain  from  the  time  of  the  taklqg  that  tills 
alteration  of  the  brook  would  follow,  and 
would  divert  tbe  water  from  the  plaintUTs 
estate.  Accordingly  he  could  recover  dam- 
ages under  the  statute  for  the  taking  for 
this  authorized  purpose. 

The  contention  of  the  plaintiff  is  that  the 
city  ought  to  have  gone  further  and  taken 
the  plaintllTs  right  to  the  waters  of  the 
brook  by  name.  But  the  city  did  not  desire 
to  take  the  waters  of  the  brook  as  property, 
and  It  had  no  right,  under  the  statute,  to  take 
the  waters  of  the  brook  so  as  to  become  the 
owner  of  them.  Its  only  right  was  to  alter 
the  course  of  the  briook,  and  to  take  such 
land,  rights  and  easements  as  It  deemed  nec- 
cessary  for  that  purpose.  It  took  all  that 
was  necessary  to  enable  it  to  make  the 
change,  and  thereby,  under  the  statute,  it 
acquired,  with  the  easements,  a  rig^t  to  use 
the  easements  for  this  purpose.  When  it 
acquired  these  easements  for  this  nse  and 
thus  apprc^riated  them  to  this  use  its  right 
to  <Aange  the  course  of  the  brook  was  com- 
plete, and  it  was  liable  to  all  pwsons  damag- 
ed In  their  property  by  the  taking,  and  by 
the  change  in  the  course  of  the  stream  that 
was  necessarily  included  in  it.  It  became 
the  owner  of  the  right  to  make  the  diange, 
although  It  did  not  seek  to  become  the  own- 
er of  the  water  for  use.  So  far  as  the  ripa- 
rian owners  on  the  stream  below  had  a  right 
of  property  to  liave  tlte  brook  flow  through 
tli^r  lands,  this  right  was  taken  by  the  ac- 
tion of  tlie  city,  under  tbn  statute,  which 
gave  It  a  right  to  cliange  tbe  course  <tf  tbe 
brook.  In  its  principles  the  case  is  like  many 
others  imder  the  water  acts,  wliere,  by  some 
general  act  of  taking,  a  right  to  divert  water 
is  acquired  which  gives  proprietors  on  the 
stream  below  a  right  to  recover  damages  for 
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tbe  injurloua  effect  of  tbe  diversion  upon 
their  property. 

Under  most  of  these  statutes  It  is  not  nec- 
essary, nor  is  it  the  practice,  to  mention 
tbe  rights  of  riparian  owners  below,  nor  to 
register  a  taking  of  their  Indlvldnal  rlghtD, 
beyond  a  general  statement  of  the  taking  of 
that  which,  under  the  statute,  authorizes  a 
diversion  of  the  water.  See  Northboroi^h  v. 
County  Commissioners  of  Worcester.  138 
Mass.  263;  JEtna  Mills  v.  Waltham,  120 
Mass.  422;  Smith  v.  Concord,  143  Mass.  253, 
»  N.  B.  642;  Howe  v.  Weymouth,  148  Mass. 
605,  20  N.  B.  310.  For  cases  in  which  the 
duumel  of  a  broolc  lias  been  altered  or  Im- 
proved, see  Washburn  &  Moen  Manufacturing 
Company  v.  Worcester,  153  Mass.  494,  27 
N.  B.  664,  and  cases  there  cited;  Morse  v. 
Worcester,  139  Mass.  389-394,  2  N.  B.  694; 
Washburn  (k  Moen  Manufacturing  Company 
T.  Worcester,  116  Mass.  458;  Boston  Belting 
Company  V.  Boston,  149  Mas&  44,  20  N.  K. 
320:   Id.,  152  Mass.  307,  25  N.  E.  618. 

We  are  of  opinion  thiat  tlie  defendant  was 
not  called  upon  to  refer  to  tbe  plaintUTs  right 
in  the  stream.  In  order  to  make  the  taking-one 
that  would  give  it  a  right  ttf  change  the 
course  of  tbe  brook,  and  would  give  the 
plaintiff  a  right  to  damages  under  the  stat- 
ute. As  Ills  remedy  was  under  tbe  statute, 
in  connection  with  the  taking  of  land  and 
easements  by  the  city  for  tbe  alteration  of 
tlie  course  of  the  stream,  he  oannot  recover 
In  an  action  of  tort 

Exceptions  sustained. 


(200  Mass.  679) 

PETERS  V.  EQUITABLE  UFE  ASSUR. 
SOCIETT  OF  THE  UNITED  STATES. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  7,  1909.) 

1.  Insubarce  (S  322*)— Lira  Insubanob— Ma- 
tubed  POUOT— REI.AXIOII  Betwkes  Iksub- 

EB   AND   INSX7BED. 

The  relation  between  the  holder  of  a  ma- 
tnied  tontine  dividend  policy  and  the  Insurance 
company  is  that  of  creditor  and  debtor. 

[EA.  Note,— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1306 ;  Dec.  Dig.  §  522.*) 

2.  Iksubance  ({  522*)— Lute  Insubance— Ma- 
TXTBED  Dividend  Poucy— Accounting. 

A  holder  of  a  matured  tontine  dividend  pol- 
icy, entitled  at  his  option  to  withdraw  in  cadi 
the  policy's  share  of  the  accumulated  reserve 
and  snrplus  equitably  apportioned  by  the  in- 
surance company  or  to  use  such  share  tor  future 
insurance,  is  entitled  to  come  Into  eqnity  for 
an  accoanting,  under  Rev.  Laws,  c.  1o9,  {  3, 
cL  6,  conferring  jurisdiction  on  the  Supreme 
Judicial  and  superior  courts  of  suits  on  ac- 
counts, on  his  snowini;  tbat  the  company  has 
not  equitably  apportioned  the  snrplus  and  has 
not  furnished  any  account,  and  that  tbe  cofa- 
pany  has  been  guilty  of  specified  acts  of  mis- 
management  and  fraudulent  conduct  in  the 
manaftement  and  investment  of  the  fnnds  of  the 
company,  so.as  to  enable  him  to  intelligently  ex- 
erdsc  bis  option. 

[Ed.   Note^— For  other  cases,  see  Insurance, 
Cent.  Dig.  §  1306;   Dec.  Dig.  g  522.*] 


8.  Iksubance  ({  522*)— Lite  Insubancb— Ma- 
tubed  Dividend  Polict— Accounting. 
A  bill  by  the  holder  of  a  matured  tontine 
dividend  policy,  givine  him  the  option  to  with- 
draw in  cash  his  policy's  entire  share  of  the 
accumulated  reserve  and  surplus  equitably  ap- 
portioned to  his  poliw,  or  to  use  his  share  for 
future  insurance,  alleged  'that  the  insurance 
company  had  not  equitably  apportioned  the  sur- 
plus due  him,  that  it  had  not  furnished  him  any 
account,  that  it  had  not  dealt  honestly  with  the 
dividends  retained  by  it,  that  it  had  misappro- 
priated and  wasted  the  dividends  and  had  fail- 
ed to  manage  the  tontine  funds  or  its  accumu- 
lations prudently,  and  charged  specific  acts  of 
mismanagement  and  of  wrongful,  dishonest,  and 
fraudulent  conduct  on  the  part  of  the  company 
and  its  directors  in  the  management  and  invest- 
ment of  the  funds.  Held,  tbat  the  bill  charged 
such  fraud  and  wrongful  misappropriation  as 
entitled  complaiiiant  to  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Dec  Dig.  I  522.*] 

4.  Account  (|  17*)— Bili/— SumoimtoT. 

The  fact  tbat  a  bill  for  an  accounting  does 

not  expressly  aver  the  amount  of  complainant's 
damages,  and  thereby  exclude  the  idea  that  the 
damages  may  be  too  small  to  warrant  equity 
in  interfering,  is  not  available  on  demurrer; 
but  defendant  may  .have  the  benefit  of  it,  on  tlie 
fact  so  appearing. 

[Ed.  Note.— For  other  cases,  see  Account, 
Dec.  Dig.  i  17.*] 

5.  INBUBANCE   (5  522*)— LIFE  INSUBANCE— AC- 
COUNTING. 

Where  a  bill  for  an  aoconnting  by  cbe  hold- 
er of  a  matured  tontine  policy,  giving  him  an 
option  to  withdraw  in  cash  the  accumulated 
reserve  and  surplus  equitably  apportioned  to  the 
policy  or  to  use  bis  share  for  future  insnrance, 
expressly  charged  fraudulent  conduct  on  tbe 
part  of  the  company  in  apportioning  to  the  pol- 
Jrv  the  surplus  due.  the  bill  was  not  demurrable, 
though  tbe  apportionment  by  tbe  company  is 
pnma  facie  correct,  and  will  not  be  overthrown 
without  evidence  of  fraudulent  conduct  atCecting 
the  re.sult,  or  some  error  in  the  manner  of  mak- 
ing the  apportionment. 

[E)d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  622.*] 

6.  PtEADiNo   (i  216*)— Demubbeb— Soop«  of 

INQUIBT— MATTEBS   NOT  PUiADED— LaWS  OF 

Otheb  States. 

What  the  laws  of  a  sister  state  are  is  a 
matter  of  fact,  which  cannot  be  considered  on 
demurrer  to  a  bill  containing  no  allegation  as 
to  such  laws. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  J  536;   Dec.  Dig.  {  216.*] 

Report  from  Supreme  Judicial  Court,  Sof- 
folk  County. 

Bill  of  complaint  by  George  Gorham  Pet- 
ers against  the  Equitable  Life  Assurance  So- 
ciety of  tbe  United  States.  Tbe  justice  or- 
dered that  tbe  demurrer  to  the  bill  of  com- 
plaint be  overruled,  and  defendant  appeal- 
ed from  the  order,  and  the  cause  was  re- 
ported for  the  full  court.  Demurrer  over- 
ruled. 

Gaston,  Snow  ft  Saltonstall,  for  plaintiff. 
Brandels,  Dunbar  ft  Nutter  (George  R.  Kat- 
ter  and  J.  Butler  Stndley,  of  counsel)',  for  de- 
fendant 

SHELDON,  J.  Material  parts  of  tlie 
agreement  which  the  defendant  by  its  poll- 
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cy  of  insurance,  made  with  the  plaintiff, 
were  In  substance  that  on  the  expiration  of 
the  tontine  dividend  period  all  surplus  of 
profits  derived  from  similar  policies  which 
should  not  then  be  In  force  should  be  ap- 
portioned equitably  among  such  policies  as 
should  complete  their  tontine  dividend  pe- 
riods, and  that  thereupon  the  plaintiff  should 
have  the  option  "to  withdraw  in  cash  [his] 
policy's  entire  share  of  the  assets,  1.  e.,  the 
accumulated  reserve,  and  in  addition  there- 
to the  surplus  apportioned"  by  the  defend- 
ant to  bis  policy,  or  to  use  his  share  wholly 
or  in  part  In  payment  for  future  insurance. 
The  plaintiff's  policy  has  completed  this  divi- 
dend period;  but  he  avers  that  the  defendant 
has  not  equitably  apportioned  the  surplus 
due  to  him  under  the  terms  of  the  policy, 
that  it  has  not  furnished  him  a  sufficient  ac- 
count or  any  account,  or  produced  any  such 
account,  that  it  has  not  dealt  honestly  with 
the  dividends  retained  by  it,  that  it  has  mis- 
appropriated and  wasted  said  dividends,  and 
has  failed  to  manage  the  tontine  fund  or 
Its  accumulations  or  the  general  business  of 
the  company  honestly,  carefully  or  prudent- 
ly. And  by  an  amendment  to  the  bill  he  has 
charged  certain  specific  acts  and  kinds  of 
mismanagement  and  of  wrongful,  dishonest 
and  fraudulent  conduct  which  he  avers  have 
b<«en  committed  by  the  defendant  and  Its 
directors  In  the  management  and  Investment 
of  its  funds.  There  is  no  averment  In  the 
bill  that  the  plaintiff  has  exercised  bis  option 
HH  to  the  disposition  of  the  share  of  tbe  as- 
sets that  has  been  or  sbould  have  been  al- 
lotted to  his  policy.  He  asks  that  the  de- 
fendant be  ordered  to  furnish  him  with  an 
account;  that  the  amount  to  which  he  is 
fairly  entitled  may  be  ascertained,  and  that 
snch  amount  be  paid  to  blm ;  and  that  the 
damages  sustained  by  him  be  assessed  and 
ordered  to  be  paid  to  him. 

Some  of  the  general  questions  raised  by 
tbe  defendant's  demurrer  to  this  bill  have 
been  already  considered  in  Pierce  v.  Equi- 
table Life  Assurance  Society,  145  Mass.  56, 
12  N.  B.  858.  1  Am.  St.  Kep.  433,  and  In  the 
decision  made  upon  the  defendant's  objec- 
tions to  the  right  of  this  court  to  entertain 
this  case  reported  In  196  Mass.  143,  81  N.  E. 
964.  It  Is  true,  as  was  said  In  the  Pierce 
Case,  ubl  supra,  that  tbe  relation  between 
the  defendant  and  the  plaintiff  is  not  that 
of  trustee  and  cestui  que  trust,  but  that  of 
debtor  and  creditor.  This  rule  Is  now  well 
settled  in  the  courta  See,  besides  tbe  de- 
cisions referred  to  In  the  Pierce  Oase,  145 
Mass.  at  page  59,  12  N.  E.  at  page  861  (1 
Am.  St  Rep.  433);  Peters  v.  Equitable  As- 
sur.  Co.,  196  Mass.  143,  148,  149,  81  N.  E. 
964 ;  Uhlmann  v.  New  York  Ins.  Co.,  109  N. 
Y.  421,  17  N.  E.  363,  4  Am.  St.  Rep.  482; 
Brown  V.  Equitable  Assurance  Society  (C.  C.) 
142  Fed.  835;  Everson  v.  Equitable  Assur- 
ance Society  (C.  C.)  68  Fed.  258.  But  under 
the  allegations  of  this  bill  tbe  plaintiff  is 


entitled  to  know  before  exercising  tbe  option 
given  to  him  what  is  the  amount  of  his  poli- 
cy's share  of  the  assets.  Including  the  accum- 
ulated Income  and  tbe  surplus  apportioned 
by  the  defendant  to  his  policy,  especially  in 
view  of  the  defendant's  express  agreement 
that  all  surplus  of  profits  from  policies  like 
bis  "shall  be  apportioned  equitably"  among 
tbe  policies  which  shall  complete  their  divi- 
dend periods.  Pierce  v.  Equitable  Assurance 
Society,  145  Mass.  56,  12  N.  E.  858,  1  Am.  St. 
Rep.  438.  He  cannot  wisely  exercise  his 
option  until  he  shall  have  received  this  In- 
formation. Upon  the  averments  of  tbe  bill, 
under  Rev.  Laws,  c.  159,  |  8,  cl.  6,  the  plain- 
tiff has  a  right  to  come  into  equity,  and  to 
have  such  an  accounting,  unless  some  of 
the  defendant's  specific  objections  to  tbe 
maintenance  of  tbe  bill  can  be  sustained. 

Tbe  defendant's  contention  Is  that  Irrespec- 
tive of  tbe  allegations  of  fraud  this  bill  wUI 
not  lie  for  an  accounting;  that  in  tbe  ab- 
sence of  fraud  tbe  plaintiff  is  bound  by  the 
apportionment  of  the  surplus  made  by  tbe 
defendant;  and  that  the  bill  does  not  con- 
tain such  allegations  of  fraud  or  irregularity 
as  to  Justify  a  court  of  equity  in  reviewing 
tbe  apportionment  made  by  the  defendant 

1.  In  reference  to  the  first  contention  of 
tbe  defendant  we  need  not  consider  whether 
we  should  now  follow  all  of  the  reasoning  In 
Pierce  v..  Equitable  Assurance  Society,  or 
rather  should  adopt  the  defendant's  conten- 
tion that  tbe  plaintiff's  only  right  to  compel 
an  accounting  from  tbe  defendant  Is  inciden- 
tal to  the  enforcement  of  some  legal  claim 
against  it  and  that  until  the  exercise  of  bis 
option  as  to  what  he  will  require  from  tbe 
defendant  he  has  po  such  legal  claim;  that 
there  is  not  shown  to  be  at  present  any  ob- 
ligation on  the  part  of  the  defendant  to  ren- 
der an  account  to  the  plaintiff  either  by  rea- 
son of  tbe  relationship  between  them  or  be- 
cause of  any  provision  in  the  policy  or  the 
language  of  any  statute.  Brown  v.  Equi- 
table Assurance  Society  (C.  0.)  142  Fed.  835, 
842;  Everson  v.  Equitable  Assurance  So- 
ciety (0.  0.)  68  Fed.  258,  and  71  Fed.  570. 
18  O.  G  A.  251 ;  Hunton  v.  Equitable  Assur- 
ance Society  (C.  C.)  45  Fed.  061;  Greeff  v. 
Equitable  Assurance  Society,  160  N.  Y.  10, 
54  N.  E.  712,  46  L.  R.  A.  288,  73  Am.  St  Rep. 
659,  much  of  the  reasoning  in  which  may 
be  applied  to  this  cose,  although  tbe  stipula- 
tions of  tbe  policy  there  considered  w»*e  not 
tbe  same  as  are  now  before  us.  There  Is 
very  much  force  In  what  was  said  by  Peck- 
ham,  J.,  in  Uhlmann  v.  New  York  Ins.  Co., 
109  N.  Y.  421,  434,  17  N.  E.  363,  367,  4  Am. 
St.  Rep.  482,  as  to  the  consequences  that 
would  follow  if  every  policy  bolder  of  a 
class  like  this  bad  the  right  to  call  the  de- 
fendant to  account  "and  to  cause  It  to  give 
in  the  trial  of  the  action  a  detailed  account 
of  every  transaction  (proved  by  reference  to 
or  tbe  production  of  Its  books  and  the  oaths 
of  Its  oflicers)  which  took  place  from  the 
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commencement  to  the  termination  of  the 
tontine  period  In  regard  to  those  matters  ma- 
terial to  be  known  upon  the  question  of  an 
equltaole  apportionment  of  the  fund.  There 
would  be  no  necessity  for  an  allegation, 
much  less  even  the  slightest  prima  fade 
proof  of  wrongdoing  or  that  there  had  been 
any  mistake  made  by  the  company  in  the 
apportionment  made  by  It  But  the  mere 
fact  tliat  an  individual  was  the  owner  of 
one  of  those  policies  In  force  at  the  termina- 
tion of  the  tontine  period  would  give  hhn 
a  light  of  action  and  a  right  to  demand  this 
proof  from  the  defendant.  •  »  •  That 
this  should  be  permitted  without  an  allega- 
tion, even  on  Information  and  belief,  that 
any  fraud,  mistake  of  impropriety  In  the 
accounts  or  in  the  manner  of  their  statement 
had  been  made  by  the  officers  or  agents  of 
the  company  would  seem  to  be  Intolerable." 
This  was  said  however  in  a  case  In  which 
the  plaintiff  had  abandoned  all  allegations 
as  to  any  misappropriation  of  the  funds  or 
any  wrongdoing  in  regard  thereto,  and 
claimed  a  right  to  an  accounting  from  the 
mere  nature  of  the  transaction  as  shown  by 
the  policy.  It  well  may  be  that  this  plaintiff 
would  not  be  allowed  to  have  the  accounting 
for  which  he  asks  without  first  offering  proof 
of  bis  averments  of  fraud  on  the  part  of  the 
defendant  But  it  Is  generally  agreed  that 
such  an  accounting  would  not  be  denied 
where  there  had  been  actual  wrong  doing 
and  fraudulent  misappropriation  of  the  as- 
sets that  should  have  been  accounted  for  and 
apportioned.  This  is  either  expressly  declared 
or  'assumed  In  Oreeff  ▼.  Equitable  Assur- 
ance Society,  160  N.  Y.  19,  54  N.  E.  712,  46 
L.  R.  A.  288,  78  Am.  St  Rep.  659;  TThlmann 
V.  New  York  Ins.  Co.,  109  N.  Y.  421, 17  N.  E. 
363,  4  Am.  St  Rep.  482 ;  Watts  t.  Equitable 
Assurance  Society,  65  Misc.  Rep.  454,  105 
N.  Y.  Supp.  363;  Brown  r.  Equitable  Assur- 
ance Society,  161  Fed.  1,  81  C.  O.  A.  1;  Gadd 
T.  Equitable  Assurance  Society  (C.  O.)  97  Fed. 
834;  Everson  v.  Equitable  Assurance  So- 
ciety (C.  C.)  68  Fed.  258,  and  71  Fed.  570,  18 
0.  C.  A.  261 ;  and  Bain  v.  JBtna  Ins.  Co.,  20 
Ont  6. 

The  bill  before  us  expressly  cfharges  such 
fraud,  dishonesty  and  wrongful  misappro- 
priation ;  and  Vt»  amendment  at  least  makes 
these  allegations  sulBclently  specific  to  call 
for  an  answer.  The  hare  charge  that  the 
defendant  or  Its  officers  had  been  guilty  of 
fraud  would  not  of  course  be  sufficient  with- 
out setting  out  the  facts  which  constituted 
the  fraud  relied  on.  May  v.  Wood,  172  Mass. 
11,  51  N.  B.  191;  Blair  v.  Telegram  News- 
paper Co.,  172  Mass.  201,  208,  204,  51  N.  B. 
1080;  Garst  v.  Hall  &  Lyon  Co.,  179  Mass. 
588,  590,  61  N.  E.  219,  55  L.  R.  A.  631 ;  Nye 
v.  Storer,  168  Mass.  53,  55,  46  N.  E.  402;  Tet- 
rault  v.  Pournler,  187  Mass.  58,  61,  72  N.  E. 
351.    But  any  deficiency  In  this  respect  In  the 


original  averments  of  the  bill  Is  cured  by 
the  amendment.  Brown  v.  BSquitable  Assur- 
ance Society,  151  Fed.  1,  81  C.  C.  A.  1.  The 
allegations  as  amended  go  further  than  those 
which  were  held  to  be  Insufllclent  In  Blalr 
y.  Telegram  Newspaper  Co.,  172  Mass.  201, 
204,  51  N.  E.  1080.  Such  dishonesty  as  Is 
charged,  directly  diminishing  the  fund  from 
which  an  apportionment  was  to  be  made  to 
the  plaintiff's  policy,  was  necessarily  Injuri- 
ous to  him ;  and  the  nUe  stated  in  Lewis  v. 
Corbln,  195  Mass.  520,  624,  81  N.  E.  248,  122 
Am.  St  Rep.  261,  Is  not  to  be  applied.  Nor 
Is  It  now  material  that  the  plaintiff  has  not 
limited  the  extent  of  his  possible  recovery 
by  expressly  averring  the  amount  of  his  dam- 
ages, and  that  these  may  turn  out  to  be  too 
small  to  warrant  equity  In  interfering,  with- 
in the  rule  of  Glragoslan  v.  Chutjlan,  194 
Mass.  504,  507,  80  N.  E.  647,  120  Am.  St.  Rep. 
570,  and  cases  cited.  There  Is  no  presump- 
tion that  this  will  be  the  case;  if  it  should 
80  turn  out,  the  defendant  will  have  the  bene- 
fit of  it 

2.  As  to  the  defendant's  second  contention, 
the  weight  of  authority  elsewhere  undoubted- 
ly is  against  the  dictum  In  Pierce  v.  Elqnl- 
table  Assurance  Society,  145  Mass.  56,  58, 
69,  12  N.  E.  858,  1  Am.  St  Rep.  433,  and  is 
to  the  effect  that  the  apportionment  made 
by  the  defendant  is  prima  fade  correct  and 
Is  not  to  be  overthrown  without  evidence  of 
fraudulent  conduct  on  Its  part  affecting  the 
result,  or  at  least  of  some  error  in  the  man- 
ner of  making  the  apportionment  or  In  the 
prlndples  upon  which  it  was  based.  Greeff 
v.  Equitable  Assurance  Society,  160  N.  Y.  19, 
54  N.  B.  712,  46  L.  R.  A.  288,  73  Am.  St  Rep. 
659;  TThlmann  v.  New  York  Ins.  Co^  109 
N.  Y.  421,  17  N.  E.  363,  4  Am.  St  Rep.  482; 
Bnford  T.  Equitable  Assurance  Sodety  (Snp.) 
98  N.  Y.  Supp.  152;  Gadd  v.  Equitable  As- 
surance Sodety  (C.  C.)  97  Fed.  834 ;  Everson 
V.  Equitable  Assurance  Sodety  (C.  C.)  68 
Fed.'  258,  and  71  Fed.  570,  18  C.  O.  A.  251 ; 
Bain  V.  Mtn&  Ihs.  Co.,  20  Ont  6.  But  we 
need  not  further  consider  this  question ;  for 
tiie  fact  that  such  fraudulent  conduct  Is  ex- 
pressly charged  In  the  bill  makes  It  impos- 
sible to  sustain  the  demurrer  for  this  reason. 

3.  The  contention  that  the  bill  as  amended 
does  not  contain  such  allegations  of  fraud  or 
misconduct  as  to  warrant  equity  in  interfer- 
ing has  been  already  sufficiently  considered. 

It  may  'be  added  that  while  there  is  ground 
for  the  contention  that  this  policy  Is  a  New 
York  contract,  to  be  governed  by  the  laws  of 
New  York,  we  have  not  felt  at  liberty  to  con- 
sider whether  this  action  can  be  maintained 
under  those  laws.  What  those  laws  are  Is 
of  course  a  question  of  fact  in  this  Jurisdic- 
tion, and  cannot  be  considered  upon  demurrer 
to  a  bill  w<hlch  contains  no  allegation  ais  to 
the  New  York  laws. 

Demurrer  oremiled. 
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(200  Mua.  406) 

MORRISON  CO.  T.  WIIiUAMS. 

(Supreme  Judicial  CoOrt  of  Massachusetts. 

SuEeoUc.    Jan.  5,  1909.) 

1.  Abatement  and  Revivax  (g  5*)— Anotheb 
Action  Pending— Acrri on  fob  Debt  and  to 
FoBECLOBB  Mechanic's  Lien. 

Under  Rev.  Laws  1902,  c.  107,  S  83,  provid- 
ing that  the  provision  of  the  chapter  relating  to 
mechanics'  liens  shall  not  prevent  one  entitled 
to  a  lien  thereunder  irom  having  an  action  at 
law  as  if  he  had  no  lien,  considered  in  view  of 
the  construction,  of  similar  prior  statutes  (Rev. 
St.  1836,  c.  117.  8  33;  Gen.  St.  1860,  c.  150,  { 
40;  Pub.  St.  18S2,  c.  191,  |  46),  one  may  en- 
force his  lien,  though  a  contract  Miction  for  the 
debt  was  then  pending,  if  the  proceedings  did 
not  conflict ;  but  be  can  have  only  one  satisfac- 
tion for  the  debt. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival.  Cent  Dig.  S  27 ;  Dec.  Dig.  8  6.*] 

2.  Contracts  (8  287*)  —  Constbuctioh  — 
BXTILDINO  ContbactS. 

A  bnilding  contract  required  monthly  state- 
ments by  the  contractor  to  the .  architect,  and 
provided  for  the  issuance  of  cenificates  of  pay- 
ment of  a  part  of  the  amount  earned.  The  next 
paragraph  provided  for  final  settlement  40  days 
after  completion  and  acceptance  b;^  the  archi- 
tect, and  another  paragraph  provided  that  in 
each  of  the  cases  ol  payment  the  contractor,  if 
required,  should  present  a  certificate  by  the  re- 
corder of  liens  showing  that  the  property  was 
free  from  liens  chargeable  to  the  contractor. 
Held,  that  the  provision  for  the  certificate  did 
not  apply  to  the  final  settlement,  but  only  to 
the  monthly  payments. 

[Ed.  Note.— For  bther  cases,  see  Contracts, 
Cent  Dig.  IS  1308,  1314;  Dec.  Dig.  i  287.*] 

3.  Mechanics'  Liens  (§  93*)— E8Tabi,ishment 
— cjonditionb  of  contfract. 

A  provision  of  a  building  contract  requir- 
ing the  contractor,  when  payment  was  made,  if 
required,  to  present  to  the  owner  a  certificate  of 
the  recorder  of  liens  showing  that  the  property 
was  free  from  liens  chargeable  to  him,  would 
not  affect  the  contractor's  right  to  payment  or 
to  a  mechanic's  lien,  where  no  certificate  was 
required  by  the  owner. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  1 124 ;   Dec.  Dig.  {  93.*] 

4.  Mechanics'  Liens  (8  260*)— Enfobceuent 
— TncB  TO  Sub. 

That  a  building  contract  provided  that  final 
settlement  should  be  made  40  days  after  the 
completion  and  acceptance  of  the  building,  so  as 
to  enable  the  owner  to  determine  whether  there 
were  any  liens  on  the  building  before  payment, 
would  not  prevent  the  contractor  from  institut- 
ing proceedings  to  enforce  a  mechanic's  lien  for 
partial  payments  then  due.  as.  in  determining 
the  amount  due  him,  any  claims  for  labor,  ma- 
terials, etc.,  which  he  had  failed  to  pay  could  be 
considered  and  deducted  therefrom. 

[Ed.  Mote.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  8  458 ;  Dec.  Dig.  §  260.*] 

Report  from  Superior  Court,  Suffolk  Conn- 
ty;   Frauds  A.  Oasklll,  Judge. 

Petition  by  the  Morrison  Company  against 
Henry  Blgelow  Williams.  On  report  from 
superior  court  upon  sustaining'  a  demurrer 
to  the  answer.  Case  directed  to  stand  for 
trial. 

Charles  F.  Kittredge,  for  petitioner.  Rog- 
er F.  Sturgls,  for  respondent. 


KNOWLTON.  C.  J.  To  this  petition  for 
the  enforcement  of  a  mechanic's  Hen  the  re- 
spondent filed  a  plea  in  abatement  averring 
first,  that  the  petitioner  had  previously 
brought  an  action  of  contract,  which  was  itlll 
pending,  for  the  collection  of  the  same  In- 
debtedness, and  secondly,  that  there  was  a 
provision  In  the  contract  In  regard  to  the  ex- 
istence of  other  Ileus  or  claims  upon  the 
property  chargeable  to  the  petitioner  which 
was  a  cause  for  the  abatement  of  the  peti- 
tion. The  questions  come  before  us  on  a  de- 
murrer to  this  plea. 

1.  The  statute  provides  that  one  may  mala- 
tain  an  action  of  c6ntract  for  a  debt  of  this 
Iclnd,  and  at  the  same  time  have  the  benefit 
of  the  proTlslons  of  law  for  the  enforcement 
of  a  lien  upon  the  land  and  building.  Rev. 
Laws,  c.  197,  8  33.  This  Is  the  meaning  of 
the  prior  statutes  covering  the  same  subject 
in  similar  language.  Rey.  St  1836,  c.  117,  I 
33;.  Gen.  St  1860,  a  150,  8  40;  Pub.  St  1882, 
c.  191,  8  46.  That  this  Is  the  proper  inter- 
pretation of  the  provision  was  decided  in  An- 
gler T.  Bay  State  DisUlUng  Company,  178 
Mass.  163,  59  N.  B.  630,  in  which  the  ded- 
slon  was  not  made  upon  a  question  of  plead- 
ing, but  upon  substautive  grounds.  Of  course 
the  petitioner  can  have  but  one  satisfaction, 
but  be  may  pursue  both  remedies  until  he  ob- 
tains satisfaction  in  one  of  them,  so  long  as 
his  uctlou  In  one  proceeding  is  not  in  conflict 
with  that  in  the  other. 

2.  An  article  tn  the  contract  provides  for 
the  making  of  monthly  statements,  by  the 
contractor  to  the  architect,  of  the  amount  in 
value  of  labor  and  materials  provided  and 
used  in  the  erection  of  the  building  and  for 
the  Issuing  by  the  ftrchitect  of  certificates  <tf 
payment  of  80  per  cent  of  such  amount,  or  of 
so  much  as  he  deems  just.  The  next  para> 
graph  is  in  these  words:  "Final  settlement 
to  be  made  40  days  after  the  full  completion 
of  said  building  and  its  acceptance  by  the 
architect"  Then  in  another  paragraph  is 
the  following:  "Provided,  however,  that  in 
each  of  said  cases  of  payment,  if  required, 
the  said  party  of  the  first  part  shall  present 
a  certificate  from  the  clerli  of  the  office 
where  liens  are  recorded,  signed  by  said 
clerk,  to  the  effect  ^at  the  works  and  estate 
are,  at  the  time  sold  i>a;yment8  are  due, 
free  from  all  liens  or  claiijis  chargeable  to 
the  said  party  of  the  first  part" 

The  plea  in  abatement  sets  up  this  last 
quoted  provision,  with  an  averment  that  no 
certificate  was  furnished  under  it  It  con- 
tains no  averment  that  any  certificate  was 
required.  It  Is  also  averred  that  there  are 
liens  of  certain  persons  filed  against  the 
property  for  labor  and  materials  used  in  the 
erection  of  the  building,  and  that  petitions 
for  the  enforcement  of  some  of  these  liens 
are  pending. 

These  averments  furnish  no  ground  for  the 
abatement  of  the  petition.    In  the  first  place 
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we  &re  of  op&doii  that  the  quoted  provision 
doed  not  apply  to  the  final  settlement,  to  be 
made  40  daya  after  tbe  completlMi  of  the 
bnikling,  but  only  to  the  payments  to  be 
made  montlily  according  to  the  earlier  re- 
quirement of  the  contract.  Secondly,  the 
fallnre  to  fnmlsh  a  certificate  when  none  was 
required  wcwld  not  affect  tbe  petitioner's 
rl^t. 

The  postponement  of  the  settlement  until 
40  days  after  the  completion  of  tbe  bnlldlng 
was  nndonbtedly  Intended  to  enable  the  own- 
er to  ascertain  whether  there  were  Hens  upon 
the  building,  and  to  protect  himself  from 
them.  But  this  part  of  tbe  contract  does  not 
preclndo  the  petitioner  from  bringing  a  peti- 
tion 6r  snlng  out  a  writ  for  the  recovery  of 
the  amount  due  him.  In  determining  the 
amount  to  be  paid  him,  if  he  had  failed  to 
pay  for  labor  and  materials  included  in  his 
contract,  and  bad  left  them  to  be  paid  for 
out  of  the  owner's  property  through  the  en- 
forcement  of  a  Uen,  that  fact  would  be  taben 
into  account  The  rights  of  the  respondent 
in  this  particular  would  be  protected  by  the 
court 

Case  to  stand  for  trlaL 

<200  Ma«».  354) 

ROGERS  T.  CITY  OF  LTNN. 

<Snpreme  Judidid  Court  of  Massachusetts.    Els- 
sex.     Jan.  4,  190».>  . 

L  Taxation  (g  697*)— Tax  Sales— Redemp- 
tion—Persons    BKTITIJBD— "OWNBB." 

Where  a  statute  limits  the  right  of  redemp- 
tion from  a  sale  of  land  for  taxes  to  the  own- 
er, fte  word  "owner"  is  not  limited  to  the  per- 
son who  owned  the  land  when  the  tax  from 
which  redemption  is  sought  was  assessed,  but  in- 
cludes a  purchaser  of  the  land  at  tax  sale,  who 
thereupon  becomes  entitled  as  owner  to  redeem 
from  prior  sales. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1400;    Dec.  Dig.  {  697.* 

For  other  defioitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  5134^151;    vol.  8,  p.  7744.] 

2.  mpnicipai.  cobpobations   (§   982*>— tax 
Sales— Deeds— Failubb  of  Title— Consid- 

EBATION. 

Where,  after  land  had  been  sold  to  a  dty 
for  prior  taxes,  plaintiff  purchased  tbe  same  at 
a  soosequent  tax  sale,  and  the  city  conveyed  its 
interest  to  him  in  consideration  of  the  amount 
due  on  its  tax  lien,  such  transaction  operated 
as  a  payment  of  the  prior  taxes,  and  hence  to 
that  extent  the  conveyance  was  not  void,  either 
for  failure  of  title  or  consideration. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  f  982.*] 

Exceptions  from  Supreme  Judicial  Court, 
Essex  County. 

Action  by  Harlow  H.  Rogers  against  the 
City  of  Lynn.  Judgment  for  defendant,  and 
plaintiff  brings  exceptions.     Overruled. 

The  following  is  tbe  agreed  statement  of 
facts: 

'The  defendant  is  a  municipal  corporation 
in  said  county  of  Essex.  Chapter  367,  p. 
291.  of  the  Acts  of  1900  was  accepted  by  the 


voters  of  tbe  said  dty  as  tUereln  provided, 
and  took  full  effect  on  the  first  Monday  of 
January,  1901.  On  September  1,  1900,  Hart- 
well  &  French,  collector  of  taxes  for  the 
said  defendant  city  of  Lynn,  offered  for  sale 
a  certain  parcel  of  land  situated  on  Evelyn 
street  In  said  dty  at  a  duly  advertised  tax 
sale  to  enforce  payment  of  taxes  assessed  to 
Georgianna  Elliott  thereon  for  the  year  1898. 
At  tbe  time  of  this  tax  sale  on  September 
Ist  above  mentioned,  the  defendant  city  held 
tax 'deeds  of  said  property  in  the  form  pre- 
scribed by  statute  dated  respectively  October 
12.  1896,  September  20.  1897,  September  12. 
1808,  and  September  18,  1899,  for  taxes  as- 
sessed to  said  Georgianna  Elliott  for  tbe 
years  1804,  1895,  1896  and  1897  respectively. 
The  plaintiff,  Itogers,  was  the  highest  bidder 
at  said  tax  sale,  and  said  French  as  said 
collector  gave  to  the  plaintiff  a  tax  deed  In 
proper  form  of  said  land.  Said  tax  deed  boM 
date  of  September  14,  1900,  and  was  ac- 
knowledged on  said  September  14,  1900,  and 
was  recorded  on  September  25,  1900.  The 
defendant  gave  to  the  plaintiff  a  release  deed 
without  covenants,  slgnedi  sealed,  execated 
and  delivered  in  the  name  and  In  behalf  of 
defendant  by  Its  then  mayor,  iHirportlng  to 
convey  to  tbe  plaintiff' all  the  right,  title 
and  interest  acquired  by  the  defKidant  Tin- 
der tbe  four  tax  deeds  first. above  referred 
to.  Said  deed  bore  date  of  October  15, 1900, 
was  acknowledged  on  said  October  15,  1900, 
and  was  recorded  on  October  29,  1900.  Tbe 
consideration  for' the  last-named  deed  was  the 
sum  of  $176.84,  which  was  cm  September -15, 

1900,  paid  by  the  plaintiff  to  the  defendant 
therefor  and  appropriated  by  d^endant  to  Its 
own  use,  the  amount  so  paid  being  the 
amount  due  to  the  city  of  Lynn  under  the 
said  four  tax  sales.  On  June  10,  1902,  the 
plaintiff  demanded  of  the  defendant  said 
sum  of  $176.84^  being  the  consideration  of 
said  deed  to  him  dated  October  15,  1900. 
This  demand  the  defendant  has  neglected 
and  refused  to  comply  wltb. 

"On  August  31,  1901,  Hartwell  S.  French, 
collector  of  taxes  for  the  said  defendant  oily 
of  Lynn,  offered  for  sale  a  certain  parcel  of 
land  situated  on  High  street  in  said  city  at 
a, duly  advertised  tax  sale  to  enforce  pay- 
ment of  taxes  assessed  to  lialinda  A.  Walker 
thereon  for  the  year  1899.  At  the  time  of 
this  tax  sale,  -August  Slai,  above  mentioned, 
the  defendant  city  held  tax  deeds  of  said 
High  street  land  In  the  form  prescribed  by 
statute,  dated  respectively  September  20, 
1897,  September  12,  1808,  September  18,  1899, 
and  September.  14,  1900,  for  taxes  assessed 
to  said  Mallnda  A.  Walker  for  the  years  1895, 
1896,  1897,  and  1898,  respecUvely.  Tbe  plain- 
tiff, .Rogers,  was  the  highest  bidder  at  the 
said  tax  sale,  which  toolc  place  August  31. 

1901,  and  said  French  as  said  collector  in 
accordance  with  said  sale  gave  to  the  plain- 
tiff a  tax  deed  in  proi)er  form  of  said  High 
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street  land.  Said  last-mentioned  tax  deed 
bore  date  of  September  11,  1901,  was  ac- 
knowledged on  September  12,  1901,  and  re- 
corded on  September  26,  1901.  The  defend- 
ant gave  to  the  plaintiff  a  release  deed  with- 
out covenants,  signed,  sealed,  executed  and 
delivered  In  the  name  and  In  behalf  of  de- 
fendant by  Its  then  mayor,  purporting  to  con- 
vey to  the  plaintiff  all  right,  title  and  Inter- 
est acquired  by  the  defendant  under  the  four 
tax  deeds  above  referred  to,  which  are  dat- 
ed September  20,  1897,  September  12,  1898, 
September  18,  1899,  and  September  14,  1900. 
Said  release  deed  bore  date  of  September 
20,  1901,  and  was  acknowledged  on  Septem- 
ber 20,  1901,  and  was  recorded  on  September 
26,  1901.  The  consideration  for  the  last- 
named  deed  was  the  sum  $862.51,  which  was 
on  September  13,  1901,  paid  by  the  plaintiff 
to  the  defendant  therefor  and  appropriated 
by  defendant  to  its  own  use,  the  amount  so 
paid  being  the  amount  due  to  the  dty  of 
Lynn  under  the  said  four  tax  sales.  On  June 
10, 1902,  the  plaintiff  demanded  of  the  defend- 
ant said  sum  of  $862.51,  being  tbe  considera- 
tion of  said  deed  to  him  bearing  date  of  Sei>- 
tember  20,  1901.  This  demand  the  defend- 
ant has  neglected  and  refused  to  comply  with. 
There  had  not  been  previously  to  the  defend- 
ants giving  either  of  said  release  deeds  any 
final  sale  by  public  auction  under  the  pro- 
visions of  section  66,  c.  390,  p.  876,  of  the 
Acts  of  1888  of  tbe  respective  parcels  of 
land  described  therein. 

"The  plaintiff  had  not  at  the  times  when  he 
rec^ved  the  release  deeds  to  him  above-men- 
tioned nor  had  he  pi^vlonsly  thereto,  nor  did 
be  at  said  times  or  previously  claim  any  title 
or  Interest  In  said  lands  other  than  what  may 
have  been  conveyed  to  him  by  tbe  two  col- 
lectors' deeds  to  him  referred  to. 

"Said  Frendi  and  said  Rogers,  at  the  times 
of  the  respective  transaction*  above  referred 
to,  were  of  the  mutual  belief  and  (pinion  that 
the  city  of  Lyim  could  rightfully  as  a  matter 
of  law  release  said  tax  deeds  to  said  Rogers 
In  the  manner  in  which  the  same  was  done 
and  that  said  release  deeds  did  convey  the 
title  which  the  city  had  acquired  by  said  tax 
deeds  to  the  city." 

N.  D.  A.  Clarke,  for  plaintiff.  Arthur  O. 
Wadleigh,  City  SoL,  for  defendant 

MORTON,  3t  In  each  Instance  before  he 
paid  the  taxes  which  he  now  sues  to  recover 
back,  the  plaintiff  bad  become  the  purchaser 
at  a  tax  sale  of  the  premises  on  which  the 
taxes  that  he  paid  had  been  assessed,  and 
bad  received  from  the  collector  deeds  in  prop- 
er form  duly  acknowledged  which  be  had 
caused  to  be  regularly  recorded.  In  other 
words,  by  vlrtoe  of  the  tax  deeds  he  had  be- 
come the  owner  of  the  two  parcels  subject 
only  to  the  liens  which  the  defendant  had  for 
prior  taxes,  and  to  the  right  of  the  former 
owner  to  redeem.    Butler  v.  Stark,  139  Mass. 


19,  29  N.  B.  213;  O'Day  t.  Bowker,  143  Mass. 
59,  62,  9  N.  B.  16;  Perry  v.  Lacy,  179  Mass. 
183,  60  N.  B.  472.  AS  sucb  owner  we  think 
that  he  was  entitled  to  redeem  tbe  premises 
by  the  payment  of  the  prior  taxes  to  which 
they  were  still  subject  In  tbe  defendant's 
favor.  The  lan^age  of  the  statute  is  broad 
enough  to  include  any  kind  of  ownerdiip 
and  has  been,  in  effect,  so  construed.  Hlllls 
V.  O'Keefe,  189  Mass.  139,  75  N.  B.  147.  In 
order  to  redeem  tbe  person  seeking  to  redeem 
must  be  the  owner,  bat  we  see  no  reason  for 
limiting  the  right  of  redemption  as  betwe«a 
one  who  seeks  to  redeem  and  the  city,  to  the 
person  who  was  tbe  owner  at  the  time  when 
tbe  tax,  from  which  redemption  is  sought, 
was  assessed.  It  has  been  distinctly  held  that 
the  right  of  a  mortgagee  to  redeem  Is  not  lim- 
ited to  one  who  was  such  at  the  time  when 
tbe  tax  was  assessed.  Barry  t.  Lancy,  179 
Mass.  112,  60  N.  E.  395,  and  cases  cited.  Tbe 
plaintiff  could  not  have  redeemed  from  the  tax- 
es for  which  the  parcels  were  sold  to  him,  be- 
cause he  was  not  then  in  any  sense  an  owner. 
NeiUier  for  the  same  reason  could  he  have  re- 
deemed at  the  time  when  the  premises  were 
sold  for  the  prior  taxes.  But  when  he  be- 
came an  owner  by  purchase  at  the  tax  sale, 
we  do  not  see  why  the  rights  of  redemption 
from  prior  taxes  did  not  attach,  by  virtue  of 
the  statute,  to  bis  ownership,  as  well  as  to 
that  of  one  who  was  an  owner  when  tbe 
taxes  were  assessed. 

But  however  that  may  be,  and  whether  be 
was  an  owner  or  not  within  the  strict  mean- 
ing of  tbe  statute,  the  transaction  between 
the  plaintiff  and  the  collector  must  be  re- 
garded as  operating  as  a  payment  of  the  prior 
taxes  even  though  the  plaintiff  and  tbe  col- 
lector may  have  supposed  that  It  was  a  pur- 
chase by  an  assignment  to  the  plaintiff  for 
a  consideration  equal  to  the  prior  taxes  of 
any  right  or  interest  which  the  dty  bad  in 
the  premises,  and  may  have  Intended  that 
it  should  have  that  effect  Whether  tbe  par- 
ties intended  It  or  not  the  receipt  by  tbe  col- 
lector of  tbe  prior  taxes  released  the  prem- 
ises from  the  Hens  whldi  the  defendant  had 
thereon  to  secure  their  payment  and  there- 
fore operated  as  a  payment  of  such  taxes. 
To  that  extent  whatever  the  exact  nature  of 
the  plaintiff's  interest  in  the  property  convey- 
ed to  him,  he  was  benefited  by  tbe  release 
which  be  received,  and  the  case  Is  not,  there- 
fore, at  the  worst  one  of  a  total  failure  of 
title  or  of  consideration. 

Exceptions  overruled. 

(200  Mass.  4E9) 
DBANB  et  al.  t.  AMERICAN  GLUE  CO. 
(Supreme  Judicial  Court  of  Massadmsetts. 
Suffolk.    Jan.  6,  1909.) 

1.  Pbincipal  and  Agent  (f  23*)— Evidbncb 
OF  Agency. 

Where  plaintiffs,  in  considei'atioa  of  a  com- 
mission of  21^  per  cent.,  permitted  C,  a  glue 
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broker,  to  purchase  and  sell  glue  on  plaintiffs' 
credit,  C.  being  also  permitted  to  fix  the  price, 
to  malie  sale)),  and  to  collect  the  proceeds,  be 
should  be  deemed  plaintiffs'  agent 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  {  23.*] 

2.  Principal  and  Agent  (J  22«)— Evidence— 

Declabatiors  of  Agent. 

Under  the  rule  that,  unless  some  proof  of 
agency  is  offered,  mere  declarations  of  one  as- 
suming to  be  an  agent  are  inadmissible  to  bind 
his  alleged  principal,  a  letter  claimed  to  have 
been  wntten  by  the  agent  cm  paper  bearing  de- 
fendant's letter  head,  unless  connected  with  de- 
fendant company,  was  not  sufficient  to  support 
a  finding  that  the  writer  was  defendant's  agent. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agwt,  Cent.  Dig.  S  40;  Dec.  Dig.  |  22.*] 

8.  Appeai.  and  Bbbob  ({  692*)  —  Exclusion 

OF  Evidence— Lettebs—Rboobd. 

Where  the  text  of  a  letter,  which  was  ex- 
cluded, and  the  purpose  for  which  it  was  of- 
fered, were  not  stated,  plaintiffs  did  not  show 
that  they  were  aggrieved  by  the  ruling,  so  as  to 
require  a  review  thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2905 ;  Dec.  Dig.  S  692.*] 

4.  Pbinoipal  and  Agent  (g  143*)  —  Undis- 
OLOBED  Pbincipai/— Rights  of  Thibd  Peb- 

SONS. 

Where  defendant  parchased  glne  from  C, 
without  information  or  knowledge  of  his  agen- 
cy for  plaintiflb,  title  to  the  glne  so  sold  by  C. 
passed,  as  against  plaintiffs,  and  defendant  was 
not  liable  to  plaintiCFs,  either  in  tort  for  conver- 
sion or  in  contract  for  the  price,  except  so  far 
as  the  proceeds,  if  any,  exceeded  any  liability  of 
C.  to  defendant 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  504;  Dec.  Dig.  t  143.*] 

Exertions  from  Superior  Court,  Suffolk 
County;   John  A.  Aiken,  Judge. 

Action  by  Philip  S.  Deane  and  others 
against  the  American  Olue  Company  for  the 
value  of  shipments  of  glue  alleged  by  plaln- 
tUfs  to  have  been  sold  by  them  to  defendant, 
or  to  have  heen  converted  by  defendant.  The 
court  found  for  defendant,  and  plaintiffs 
bring  exceptions.    Overruled. 

One  George  W.  Cummlngs,  a  glue  broker 
and  Jobber,  Induced  plaintiffs  to  permit  him 
to  use  their  name  and  credit  In  tbe  pur- 
chase of  glue  for  them,  to  be  resold;  plaln- 
tifb  to  receive  therefor  a  commission  of  2% 
per  cent,  and  the  glue  to  be  Invoiced  in 
plaintiffs'  name.  Orders  for  glue  selected  by 
Cummlngs  were  signed  by  plaintiffs,  as  di- 
rected by  Cummlngs,  and  delivered  to  him 
for  use  In  purchasing  glue,  and  the  bills  of 
lading,  when  received  by  plaintiffs,  were  in- 
dorsed by  tbem,  turned  over  to  Cummlngs, 
and  duplicate  Invoices  were  made  In  defend- 
ant's name  and  delivered  to  Cummlngs,  who 
received  payment  on  account  of  sales  of  the 
glue  from  defendant,  for  which  Cummlngs 
did  not  account.  Plaintiffs  summoned  Cum- 
mlngs to  testify  at  tbe  trial,  but  were  nn- 
aUe  to  produce  him,  and  his  whereabouts  at 
that  time  were  unknown  to  either. 

Wlnfield  F.  Prime,  for  plaintiffs.  Benja- 
min L.  M.  Tower  and  Samuel  H.  Plllsbury, 
for  defendant 


BRALET,  J.  It  was  undisputed  that  the 
plaintiffs  were  copartners  doing  business  as 
"electrical  contractors,"  but  never  had  dealt 
in  glue  until  at  his  suggestion  they  entered 
into  an  arrangement  or  contract  with  one 
Cummlngs,  who  was  a  glue  broker  and  Job- 
tier,  whereby  they  permitted  him  to  use  their 
name  and  credit  in  the  purchase  and  resale 
of  glue  to  be  Invoiced  and  billed  in  their 
names,  in  consideration  that  on  all  sales  they 
were  to  receive  a  commission  of  2%  per  cent. 
In  acting  for  tbem  it  further  appears  that 
with  their  knowledge  and  assent  be  fixed  the 
price  for  which  glue  should  be  sold,  made 
sales,  and  collected  th^  proceeds.  Having 
been  dotbed  with  this  authority,  he  must  be 
deemed  tbe  agent  of  the  plaintiffs.  The  aver- 
ment, in  the  first  count  of  the  declaration, 
that  he  acted  as  the  agent  of  the  defendant, 
is  wboUy  unsupported  by  any  evidence,  for 
tbe  letter  claimed  to  have  been  written  by 
him  on  paper  bearing  tbe  defendant's  letter 
head,  unless  connected  with  the  company, 
was  not  evidence  which  would  support  a  find- 
ing that  he  was  acting  for  it  It  is  familiar 
law  that,  unless  some  proof  of  agency  is  ct- 
fered,  the  mere  declarations  of  one  who  as- 
sumes to  be  an  agent  cannot  be  admitted  to 
bind  bis  alleged  principal.  A  foundation 
must  first  be  laid  from  which  such  a  relatl<m 
can  be  Inferred,  and  from  whom  he  procured 
the  letter  bead  is  not  shown.  The  admis- 
sion of  the  letter  head,  and  that  the  letter 
paper  of  the  defendant  was  used,  at  least 
was  sufficiently  favorable  to  the  plaintiffs. 
The  plaintiffs  do  not  show  that  they  are  ag- 
grieved by  the  ruling  excluding  its  contents, 
as  tbe  text  of  the  letter,  or  the  purpose  for 
which  it  was  offered,  are  not  stated.  Baker 
v.  Gerrish,  14  Allen,  201 ;  Phenix  Nerve  Bev- 
erage Co.  T.  Dennett  &  liovejoy  Wharf  & 
Warehouse  Co..  189  Mass.  82,  75  N.  E.  258; 
Magnolia  Metal  Co.  v.  Gale,  191  Mass.  487, 
78  N.  E.  128.  The  agent,  having  been  clothed 
with  these  powers,  entered  into  negotiations 
with  the  defendant  for  the  sale  of  the  parcels 
or  invoices  of  glue  described  in  the  several 
items  of  tbe  account  annexed,  of  which  only 
the  proceeds  of  the  sales  under  the  tenth  and 
thirteenth  items  were  finally  in  issue  at  the 
close  of  the  evidence.  If  there  was  testi- 
mony which  would  Justify  a  flpding  that  at 
tbe  time  of  purchase,  without  Information  or 
knowledge  of  his  agency,  the  defendant  dealt 
with  Cummlngs,  the  title  legally  passed,  and 
it  is  not  liable  to  the  plaintiffs,  either  in 
tort  for  its  conversion,  or  in  contract  for  the 
price,  except  so  far  as  the  proceeds.  If  at 
all,  may  have  exceeded  any  liability  of  their 
agent  to  the  company.  In  making  the  sales 
in  suit,  the  agent,  although  he  did  not  dis- 
close his  agency,  did  not  act  In  excess  of  the 
scope  of  his  employment  If  for  their  own 
protection,  and  under  the  arrangement  with 
him,  the  Invoices  ran  In  the  plaintiffs'  firm 
name,  and  ordinarily  would  have  to  be  prop- 
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eriy  IndoTsed  by  them  before  the  railroad 
company  would  dellrer,  yet,  the  sale  haTlng 
been  effected  by  their  representative,  there 
was  no  conversion  by  the  defendant,  and  no 
question  of  the  election  of  remedies,  or  of 
ratification,  where  there  has  been  an  nnan- 
thorized  sale  of  the  owner's  property  to  a 
third  person,  is  presented.  Metcalf  v.  Wil- 
liams, 144  Mlass.  452,  11  N.  E.  700. 

The  plaintiffs  testified  that  they  never  pur- 
chased any  glue  except  for  the  purpose  of  re- 
selling it  to  the  defendant,  and  there  seems 
to  have  been  no  doubt,  as  stated'by  the  court, 
and  admitted  by  its  counsel,  that  the  piain- 
tiffs  believed  they  ,were  selling  the  glue  in 
suit  directly  to  the  company  when  they  in- 
dorsed to  the  company's  order  tiie  bills  of 
lading  or  Invoices,  and  gave  them  to  Oum- 
mings,  after  he  reported  that  the  sale  had 
been  negotiated.  It  would  seem  to  be  plain 
tiiat  according  to  the  common  course  of  busi- 
ness the  carrier  would  not  have  delivered 
the  glue  to  the  defendant,  under  this  indorse- 
ment, without  its  order.  By  Tvhat  means  he 
either  used  or  soppresaed  these  invoices,  and 
Invoiced  the  merchandise  in  his  own  name 
to  the  company,  as  testified  by  its  general 
manager,  is  not  stated.  If  the  testimony  of 
the  plaintiffs,  and  the  general  manager,  who 
was  called  as  a  witness  by  them,  is  belicfved, 
that  they  must  have  been  manipulated  in 
some  way  is  evident  But,  even  if  it  would 
have  been  possible  to  find  that  at  the  time  of 
sale  duplicates  of  some  of  the  Invoices  «f 
the .  sales  in  suit,  properly  addressed  and 
mailed,  had  previously  been  received,  or  from 
the  conversation  which  the  plaintiffs  claim  to 
have  had  with  the  general  manager,  the  de- 
fendant was  put  upon  its  inquiry,  and  might 
Imve  beoi  charged  with  knowledge,  that 
the  plaintiffs  w»e  the  principals,  these  mat- 
ters were  purely  questions  of  fact  The  credi- 
bility of  the  witnesses  also  was  solely  toe  the 
trial  court  In-  view  of  the  form  which  the 
transaction  finally,  assumed  and  the  uncon- 
tradicted testimony  of  the  general  ntanager, 
that  Gimimings  invoiced  all  goods  in  bis  own 
name  to  the  company  and  brought  to  him  the 
bills  of  lading,  we  cannot  say,  as  matter  of 
law,  that  the  general  finding  in  favor  of  the 
defendant,  which,  of  course,  must  have  rest- 
ed upon  a  finding  that  it  did  not  know,  or 
hare  any  reasonable  cause  to  apprehend, 
that  the  plaintiffs  were  the  principals,  was 
unwarranted.  If,  while  sustaining  the  rela- 
tion of  agent  to  the  plaintiffs,  he  made  the 
sales  for  value  to  the  defendant,  who  dealt 
with  him  without  knowledge  of  his  agency, 
when  the  plain tiflls  as  undisclosed  principals 
seek  to  avail  themselves  of  the  benefit  of  tlie 
contract  they  are  subject  to  any  equities  In 
its  favor  which  existed  between  the  company 
and  Cummings.  Gushman  v.  Snow,  186  Mass. 
169,  174,  71  N.  B.  529,  and  cases  cited.  The 
defendant,  tlierefore,  had  a  right  to  apply 
in  set-off  the  amount  of  the  sales  against  his 


indebtedness,  and  when  this  had  been  done 
no  balance  remalnied. 

The  first  request  that  on  all  the  evidaice 
the  plaintiffs  were  entitled  to  recover,  was 
properly  refused,  and  th6  other  requests  be- 
came immaterial  nnder  the  general  finding, 
to  which,  for  reasons  stated,  their  exception 
cannot  be  sustained.  American  Malting  Co. 
v.  Souther  Brewing  Co.,  104  Mass.  89,  80  N. 
B.  526. 

Exceptions  overruled. 


(200  Uaai.  SOT) 
EISNER  T.  HORTON  ftt  al. 
(Supreme  Judicial  Court  of  Maisacbusetta, 
Suffolk.     Jan.  6,  1909.) 

Mastgb  and  Sebvant  (§  216*}— Injuries  to 

Sebvant— AssuuED  Risk. 

During  the  construction  of  a  building,  the 
tenth  floor  bad  been  laid  in  terra  cotta,  on 
which  planks  had  been  placed  to  protect  the 
floor.  A  plank  passageway  had  also  been  laid 
from  the  elevator  to  the  side  of  fbe  building  on 
which  material  for  the  workmen  was  carried. 
The  planks  were  not  fastened,  and  while  plain- 
tifF,  a  laborer,  was  carrying  a  stone,  one  end  of 
a  plank  on  which  be  stepped  went  down,  and 
his  leg  went  through  the  floor,  cansinE  the  stone 
to  fall  and  plaintifl:  to  break  one  of  hiit  fingers. 
Beld,  that  the  planks  were  not  a  structure,  bat 
were  provided  tor  a  use  that  might  properly  be 
intrusted  to  ordinary  workmen,  and  that  puin- 
tiS  assumed  the  risk  of  the  superintendent's 
failure  to  inspect  the  runway  and  ascertain 
whether  a  plank  over  an  opening  in  the  floor 
was  out  of  position. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  216.»] 

Exceptions  from  Superior  Court  Suffolk 
County;  William  Cushing  Wait  Judge. 

Action  by  Titus  E.  Eisner  against  Fred  B. 
Horton  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  exceptions.  Over- 
mled. 

George  P.  Bec^ord,  for  plaintiff.  Walter 
I.  Badger,  Wm.  Harold  Hitchcock,  and  Ches- 
ter M.  Pratt,  for  defendants. 

BOJOWLTON,  a  J.  The  plaintiff  was 
working  In  the  erection  of  a  building  of 
steel  construction,  with  granite  walls.  The 
tenth  floor  had  been  laid  In  terra  cotta.  and 
It  had  upon  it  a  large  number  of  planks, 
resting  upon  the  iron  floor  beams  and  the 
terra  cotta.  They  were  put  there  chiefly  for 
the  protection  of  the  floor  from  stones  and 
other  material,  which  they  supiK>rted  in  largo 
quantities,  and  which  had  been  brought  there 
for  use  In  the  construction  of  the  next  story 
of  the  building.  Erom  the  approach  by  the 
elevator.  In  the  center  of  the  building,  there 
was  a  line  of  planks,  laid  side  by  side  to 
a  point  near  the  front  of  the  building,  which 
furnished  a  convenient  way  for  the  passage  of 
men  and  the  transportation  of  material,  and 
adjacent  to  the  front  wall  there  was  a  simi- 
lar line  of  planks  on  which  the  masons  stood 
in  laying  the  wall,  and  other  men  passed  In 
moving  stone  and  bricks  and  mortar  to  be 
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ased  in  tbe  conetructlon  of  the  wall.  The 
plaintiff  testlded  that  this  runway  was  four 
planks  in  width,  measuring  out  from  th^  wall, 
while  one  of  his  witnesses  said  it  was  two 
or  three  planks  wide.  There  were  places  In 
the  terra  cotta  floor  i>etween  the  iron  floor 
beams,  where  openings  had  been  left  for  pipes 
or  wires  to  pass.  The  planks  were  put  in 
place  bj  the  wmrkmen  as  they  were  needed, 
and  were  laid  upon  the  floor,  without  being 
fastened.  There  was  uncontradicted  testi- 
mony, from  the  plaintiff  and  others,  that  this 
mode  of  nsing  planks  and  of  leaving  open- 
ings In  the  terra  cotta  was  a  usual  and  proper 
mode  of  construction.  There  was  no  conten- 
tion that  the  defendants  failed  to  furnish  a 
sufilcient  supply  of  suitable  planks.  As  the 
plaintiff  and  one  Garlty  were  walking  along 
tbe  line  of  planks  by  the  front  wall,  carrying 
a  stone  about  three  feet  long,  eighteen 
Inches  high,  and  from  four  to  eight  Inches 
tlilck,  Oarlty  goii:^;  in  front,  and  holding  one 
end  of  the  stone  up  against  his  back,  and  the 
plaintiff  going  behind,  holding  the  stone  in 
front  of  him,  one  end  of  a  plank  on  which 
the  plaintiff  stepped  went  down  and  his  leg 
went  through  the  floor,  the  stone  fell,  and  tbe 
plaintiff  fell  and  broke  one  of  his  fingers. 
Tbe  evidence  -tended  to  shpw  that  the  end  of 
the  plank  was  left,  or  had  slipped,  so  that 
it  was  not  supported  as  it  should  have  been 
by  the  terra  cotta  floor,  and  the  weight  upon 
it  caused  it  to  go  down.  The  plaintiff's  prin- 
cipal contention  is  that  there  was  negligence 
of  tbe  superintendent  In  failing  to  discover 
this  condition  of  the  plank  and  to  make  it 
safe. 

The  planks  were  not  there  as  a  structure. 
They  were  for  use  by  the  workmen  as  needed 
for  their  convenience  and  the  protection  of 
the  floor.  This  was  a  kind  of  use  that  might 
properly  be  entrusted  to  ordinary  workmen. 
There  were  no  serious  dangers  involved  in 
the  use  Of  them  by  reason  of  an  occasional 
small  hole  In  the  terra  cotta  floor.  If  work- 
men were  reasonably  careful  in  putting  them 
down  and  in  observing  their  condition  after- 
wards, there  was  no  such  danger  of  an  injury 
as  called  f6r  systematic  inspection.  There 
was  nothing  to  show  whether  this  plank  had 
been  out  of  position  for  any  considerable  time 
before  the  accident  It  seems  probable  that 
it  had  been  slid  a  little  at  some  time  by  an 
accident,  or  by  the  negligence  of  somef  work- 
man. The  plaintiff  had  been  accustomed  to 
work  upon  buildings  of  this  kind  for  six  or 
eight  years,  and  he,  or  any  other  workman 
of  experience,  could  see  whether  a  plank  over 
an  opening  was  out  of  position,  and  could 
judge  of  the  risk  of  such  an  accident  as  well 
as  the  superintendent  could.  To  bold  that  it 
was  the  duty  of  a  superintendent,  under  such 
circumstances,  to  go  about  the  building  In 
every  place  where  a  plank  was  over  an  open- 
ing and  observe  its  position,  with  such  fre- 
quency as  to  prevent  the  possibility  of  such 


an  accident,  would  impose  upon  the  builder 
an  unreasonable  responsibility. 

We  are  of  opinion  that  the  risk  from  the 
use  of  planks  in  this  way  was  one  of  the  risks 
of  tbe  business  when  the  plaintiff  assumed 
when  be  entered-  the  defendant's  service ;  and 
that  there  was  no  evidence  of  negligence  on 
the  part  of  the  defendants  or  their  superin- 
tendent. 

Exceptions  overruled. 


.     (200  Mu«.  5S1> 

McQIIiVERY  V.  BOSTON  ELEVATED  RY. 

GO. 

(Supreme  Judicial  Court  of  Maagachusetts. 

Suffolk.    Jao.  6,  1900.) 

Mabteh  Ann  Sebvant  (8  180*)— Injubibs  to 

Sebv ANTS— '  'Railbo ad"  —  Statctoby   Pbo- 

visioNS— Construction. 

Rev.  LawB  1902,  c.  106,  {  71,  cl.  3.  which 
first  appeared  in  St  1S87,  p.  899,  c.  270,  gives 
a  right  of  action  to  an  employ^  injured  through 
the  negligence  of  any  person  in  tbe  service  of 
tbe  employer  who  has  charge  or  control  of  a 
train  on  a  railroad.  The  Revised  Laws,  which 
were  enacted  10  ^ears  after  railroad  corpora- 
tions were  authonzed  to  use  electricity  as  mo- 
tive power,  described  in  chapter  111,  5  1,  a  riiil- 
road  as  a  railroad  or  railway  of  the  class  usual- 
ly operated  by  steam  power.  Sti  1908,  p.  870, 
c.  420,  expressly  changes  said  clause  3  by  add- 
ing to  it  the  term  "elevated  railway,"  as  dlstin- 
gnished  from  the  term  "railroad,  and  makes 
the  clause  applicable  to  a  train  on  an  elevated 
railway.  Betd,  that  the  latter  statnte  was  not 
declaratory  of  the  law  as  before  existing,  but 
amendatory,  imposing  on  elevated  railway  com- 
panies a  burden  to  which  they  had  not  before 
been  subjected,  and  that  prior  to  the  passage  of 
such  statute  an  elevated  electric  railway  was 
not  a  "railroad,"  within  the  meaning  of  said 
clause. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  360,  367;  Dec.  Dig.  | 
1S0.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5899-5908 ;  vol.  8,  pp.  7777,  777a] 

Report  from  Superior  Court,  Suffolk  Cotm- 
ty ;  Edgar  J.  Sherman,  Judge. 

Action  by  Luella  McGllvery,  administratrix 
of  the  estate  of  Daniel  R.  McOllvery,  against 
tbe  Boston  Elevated  Railway  Company,  for 
personal  injuries  to  plaintUTs  Intestate.  A 
verdict  for  plaintiff  was  set  aside,  and  the 
case  was  by  agreement  of  the  parties  report- 
ed to  the  Supreme  Judicial  Court  Judg- 
ment for  defendant 

James  P.  Magenis  and  David  Benshimol, 
for  plaintiff.  Robert  G.  Dodge  and  San- 
ford  H.  E.  Freund,  for  defendant 

HAMMOND,  J.  The  crucial  question  Is 
whether  as  contended  by  the  plaintiff  the 
train  of  the  defendant  is  a  train  upon  a  rail- 
road within  the  meaning  of  Rev.  Laws  1902,  c. 
106,' {  71,  cl.  8,  or,  more  briefly  stated,  wheth- 
er the  defendant  Is  a  railroad  within  tbe 
meaning  of  that  clause.  It  it  is  not  then 
there  must  be  Judgment  for  the  defendant 

The  clauiie  first  appears  in   St.   1887,  p. 
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899,  c.  270,  and  provides  that  nnder  certain 
conditions  named  in  the  statute  a  riglit  of 
action  may  arise  against  an  employer  in 
favor  of  an  employe  who,  while  In  the  ex- 
ercise of  due  care,  is  Injured  hy  reason  of 
"the  negligence  of  any  person  In  the  serv- 
ice of  the  employer  who  has  the  charge  or 
control  of  any  signal,  switch,  locomotive 
engine  or  train  upon  a  railroad."  At  the 
time  this  act  was  passed  the  defendant  had 
not  been  chartered,  and  it  Is  not  contended 
by  the  plaintlfT  that  there  was  any  elevated 
railway  In  the  commonwealth.  In  Fallon 
V.  West  End  Street  Railway,  171  Mass.  249, 
60  N.  E.  636,  It  was  h^d  that  a  street  rail- 
way car,  operated  by  electricity  upon  a 
street  railway  track,  was  not  a  "locomo- 
tive engine  or  train"  upon  a  railroad  with- 
in the  meaning  of  this  clause.  In  giving  the 
opinion  of  the  court  Morton,  J.,  used  the 
following  language:  "But  we  think  that  by 
the  words  'locomotive  engine  or  train  upon  a 
railroad'  must  be  understood  a  railroad  and 
locomotive  engines  and  trains  operated  and 
run  or  originally  Intended  to  be  operated 
and  run  In  some  manner  and  to  some  ex- 
tent by  steam.  This  undoubtedly  was  the 
sense  In  which  the  words  were  used  by  the 
Legislature  when  the  statute  was  enacted, 
and  we  do  not  feel  Justified  now  In  giving 
to  them  the  broad  construction  for  which 
the  plalntUI  contends.  Possibly  a  railroad, 
where  the  motive  power  has  been  changed  In 
part  or  altogether  from  steam  to  electricity, 
or  some  other  mechanical  agency,  but  which 
retains  In  other  respects  the  characteristics 
of  a  steam  railroad,  would  come  within  the 
purview  of  the  act." 

The  original  charter  of  the  defendant  Is 
to  be  found  in  St  1894,  p.  761,  c.  648.  This 
statute  was  the  outgrowth  of  an  agitation 
•  extending  over  several  years  with  reference 
to  rapid  transit  In  Boston  and  its  suburbs; 
and  it  provided  In  the  first  part  for  the  In- 
corporation of  the  defendant,  and  In  the  last 
part  for  the  creation  of  the  Boston  Transit 
Commission,  with  power  to  build  certain 
subways.  The  defendant  was  empowered  to 
construct  "lines  of  elevated  railway"  through 
certain  specially  designated  streets  (section 
6)  and  to  take  by  "purchase  or  otherwise," 
certain  lands  outside  the  limits  of  these 
ways,  for  the  purpose  of  constructing  Its 
railway  and  other  necessary  structiures.  Sec- 
tion 11.  And  it  was  subject  to  all  general 
laws  "which  now  are  or  may  hereafter  be 
In  force  relating  to  railroad  corporations,  so 
far  as  applicable,  except  as  hereinafter  pro- 
vided"; but  it  was  forbidden  to  transport 
freight  or  baggage.  Section  1.  The  railway 
was  to  be  constructed  according  to  the 
Meigs  system  or  such  other  plans  or  sys- 
tems (except  the  Manhattan  system  then  In 
use  In  New  York)  as  the  board  of  railroad 
commissioners  might  approve^  It  Is  unnec- 
essary to  go  further  Into  the  details  of  this 
charter.     While   the   corporation   was   au- 


thorized to  use  locomotives  and  trains  with 
steam  as  the  motive  power  and  In  some  oth- 
er respects  resembled  the  ordinary  steam 
railroad,  still  its  route  lay  almost  exclusive- 
ly through  the  public  ways,  and  In  substance 
It  was  an  elevated  street  railway,  the  pur- 
pose of  Its  creation  being  to  give  more  rapid 
transit  to  street  travel. 

No  railway  was  bnilt  under  this  charter 
until  after  the  important  amendments  which 
were  made  to  It  by  St  1897,  p.  498,  a  500. 
By  that  statute  the  restriction  as  to  the  Man- 
hatten  system  was  removed,  and  steam  could 
not  be  used  as  a  motive  power  (section  2); 
and  It  was  provided  that  with  certain  ex- 
ceptions the  corporation  should  have  all 
the  powers  and  privileges  and  be  subject  to 
all  the  duties,  liabilities  and  restrictions  of 
street  railway  companies  so  far  as  applic- 
able; and  finally,  the  provision  of  the  first 
section  of  the  original  charter  that  the  cor- 
poration should  be  subject  to  the  general 
laws  relating  to  railroad  corporations  "Is 
hereby  repealed."  It  Is  urged,  however,  by 
the  plalntifF  that  throughout  this  amending 
statute  the  term  railroad  Is  frequently  used 
to  describe  the  defendant  and  in  connection 
with  Its  cars  and  other  equipment  While 
this  Is  true  it  does  not  seem  to  us  to  be  con- 
clusive as  to  the  legal  character  of  the  de- 
fendant 

It  Is  still  further  urged  by  the  plaintiff 
that  by  Rev.  Laws  1902,  c.  HI,  J  1.  a  rail- 
road Is  described  as  "a  railroad  or  railway 
of  the  class  usually  operated  by  steam  pow- 
er," and  that  the  defendant  may  properly 
be  held  as  coming  within  this  class.  Bnt 
the  history  of  this  clause  seems  to  look  an- 
other way.  The  Revised  Laws  were  enact- 
ed 10  years  after  railroad  corporations  had 
been  authorized  to  use  electricity  as  motive 
power  (St  1892,  p.  116,  c.  110),  and  6  years 
after  the  defendant  had  been  authorized  to 
build  the  railway  In  question.  In  St  1874, 
p.  347,  c.  872,  S  2,  a  codification  of  the  railroad 
acts  up  to  that  time,  the  term  "railroad"  was 
defined  to  mean  "a  railroad  or  railway  oper- 
ated by  steam  power,"  and  It  was  not  until 
Rev.  Laws  1902,  c.  Ill,  t  1.  that  the  def- 
inition was  changed  to  "a  railroad  or  rail- 
way of  the  class  usually  operated  by  steam 
power."  Between  1874  and  1902  the  Leg- 
islature had  authorized  railroads  operated  by 
steam  power  to  use  electricity  as  a  motive 
power;  and  realizing  this  and  the  possible 
tendency  of  the  times  to  a  more  extensive 
use  of  electricity  for  this  purpose,  the  Leg- 
islature adopted  a  change  of  phraseology 
which  would  Indicate  more  clearly  than  the 
old  phrase  would  the  class  of  commercial 
railroads.  The  new  phrase  In  our  opinion  was 
not  to  enlarge  the  class,  but  simply,  under 
the  changed  conditions  to  Indicate  more  pre- 
cisely the  Individuals  Included  In  the  former 
term.  Therefore  even  If  the  question  rested 
here,  the  Indications  would  point  to  the  con- 
elusion  that  at  the  time  of  the  accident  to 
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the  plaintiff,  which  occurred  In  1905,  the  de- 
fendant was  not  a  railroad  within  the  mean- 
ing of  the  clause  in  question. 

The  question  however  Is  made  compara- 
tively easy  of  solution  by  reason  of  St  1908, 
p.  370,  c.  420.  This  statute  expressly  clian- 
ges  this  clause  3  which  we  have  been  consid- 
ering, by  adding  to  It  the  term  "elevated 
railway"  as  distinguished  from  the  term 
"railroad,"  and  expressly  makes  the  pro- 
vision of  the  clause  applicable  to  a  train 
upon  an  elevated  railway.  We  regard  this 
statute  not  as  declaratory  of  the  law  as  be- 
fore existing,  but  as  amendatory.  And  the 
amendment  consisted  in  imposing  upon  the 
elevated  railway  companies  a  burden  to 
whldi  they  had  not  been  subject  before  that 
time.  It  follows  that  at  the  time  of  the 
accident  the  defendant  was  not  a  railroad 
wltbln  the  meaning  of  Rev.  Laws  1902,  a 
1U6,  I  71,  cl.  3,  and  that  there  must  be 

Judgment  for  the  defendant 

(ZOO  Maaa.  S7») 

COMMONWEALTH  TRUST  CO.  V.  COV- 

ENEY. 

COVBNBI   V.   COMMONWEALTH   TRUST 

CO. 

(Supreme  Jadidal  Conrt  of  Massadraaetts. 

Middlesex.    Jan.  6,  1908.) 

L  Evidence  (S  441*)— Pabol  Evidence— Va- 
BTING  of  Tebm  ot  Wbitten  Cortbact. 
The  mie  that  a  contemporaneous  oral  agree- 
ment cannot  be  shown  to  contradict  or  vary  a 
written  contract  applies  to  snits  in  equity  as 
well  as  to  actions  at  law. 

iSa,  Note. — ^For  other  cases,  see  Evidence, 
Dec.  Dig.  i  441.*] 

2.  Evidence  (|  441*)— Pakol  Evidence— Va- 

BTING  OF  ODeBUS  OF  WRITTEN  CONTBACT. 

A  prior  oral  agreement,  which  purports  to 
change  the  meaning  and  legal  effect  of  a  writ- 
ten  contract  subsequently  to  be  made,  is  gov- 
erned by  the  parol  evidence  rule,  excluding  con- 
temporaneous oral  agreements  contradicting  or 
varying  a  written  contract. 

TEd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2030;   Dec  IMg.  {  441.*] 

8.  Evidence  (§  441*)— Faroi,  Evidence— Va- 
BTINO  of  Terms  of  Wbitten  Contract. 
A  parol  agreement,  made  prior  to  the  mak- 
ing of  notes,  stipulating  that  one  will  discount 
notes  for  another,  and  renew  them  from  time  to 
time,  and  require  payment  only  of  such  sums 
as  the  latter  will  realize  as  proSta  from  the 
sales  of  his  real  estate,  being  inconsistent  with 
the  notes  when  executed,  is  inadmissible  in  evi- 
dence. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  2043,  2044 ;   Dec.  Dig.  9  441.«] 

4.  Contracts   (8  332*)— Actions— Complaint 

— Sufficiency. 

A  count  in  a  declaration,  which  alleges  the 
existence  of  indebtedness  from  plaintiff  to  de- 
fendant, and  a  contract  for  a  valuable  consid- 
eration, to  look  for  the  liquidation  of  the  in- 
debtedness only  to  the  profits  realized  from  the 
sales  of  plaintiff's  real  estate,  and  a  breach  of 
the  contract  by  attempting  to  collect  the  indebt- 
edness by  a  suit,  states  a  good  cause  of  action 
as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  332.*] 


Appeal  from  Superior  Court,  Suffolk  Coun- 
ty; Wm.  B.  Stevens,  Judge. 

Actions  by  the  Commonwealth  Trust  Com- 
pany against  James  S.  Coveney  and  by  said 
Ooveney  against  said  trust  company.  There 
was  a  Judgment  for  plaintiff  In  the  first  ac- 
tion and  for  defendant  In  the  second  action, 
and  defendant  in  the  first  action  and  plain- 
tiff in  the  second  action  appeals.  Judgment 
In  first  action  affirmed,  and  Judgment  In 
second  action  reversed. 

Philip  P.  Coveney,  for  appellant.  South- 
ard &  Parker,  for  appellee. 

KNOWLTON,  C.  J.  The  first  of  these 
suits  was  brought  by  the  Indorsee  against 
the  indorser  to  recover  the  amount  of  sev- 
eral promissory  notes.  The  second  is  an 
action  brought  by  this  indorser  against  the 
holder  of  these  notes,  upon  an  alleged  con- 
tract made  prior  to  the  making  of  the  notes, 
in  which  the  defendant,  for  a  valuable  con- 
sideration, agreed  to  discount  notes  for  the 
plaintiff  and  renew  them  from  time  to  time, 
and  to  require  payment  only  of  such  sums 
as  the  plaintiff  should  realize  as  profits  from 
the  sales  of  his  real  estate.  The  first  two 
counts  of  the  declaration  in  this  action  al- 
l^e  the  making  of  the  contract,  performance 
by  the  plaintiff,  and  a  breach  of  it  by  the 
defendant  in  endeavoring  to  enforce  collec- 
tion of  the  notes  according  to  their  terms 
instead  of  postponing  the  collection  until 
profits  are  realized  by  the  plaintiff  from  the 
sales  of  real  estate.  The  third  count  is  more 
general,  alleging  the  existence  of  indebted- 
ness from  the  plaintiff  to  the  defendant  and 
a  contract  for  a  valuable  consideration,  to 
look  for  the  liquidation  of  the  indebtedness 
only  to  the  profits  realized  from  sales  of 
the  plalntlfTs  real  estate,  and  a  breach  of 
tiie  contract  by  attempting  to  collect  the 
indebtedness  by  a  suit  As  a  defense  to  the 
first  action  the  defendant  sets  up  In  his 
answer  tbe  contract  relied  on  in  the  second 
action.  The  cases  come  to  this  court  upon  a 
demurrer  to  this  answer  in  the  first  action, 
and  a  demurrer  to  the  declaration  In  the 
second  action.  The  principal  questions  of 
law  are  the  same  in  both  cases. 

In  neither  case  has  any  question  of  plead- 
ing been  argued,  but  both  parties  have  dis- 
cussed the  cases  on  the  merits,  upon  the  as- 
sumption that  the  contract  set  up  in  de- 
fense of  the  first  action  and  declared  on  in 
the  second  action  was  an  oral  contract 
The  counsel  of  the  party  relying  upon  it  ex- 
pressly concedes  in  his  briefs  that  it  was  an 
oral  contract.  Without  considering  any  nice 
questions  of  construction,  we  shall,  there- 
fore, treat  the  averments  of  the  pleadings 
in  both  cases  as  showing  It  to  be  an  oral 
contract. 

The  contention  of  the  defendant  in  the  first 
action  is  that  it  was  an  Independent  ezecu- 
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tory  contract,  referring  to  the  course  of  deal- 
ing and  tbe  conduct  of  the  parties  In  the  fu- 
ture, by  which  the  plaintiff  agreed  that  notes 
made  payable  and  discounted  In  the  usual 
way  should  not  be  collected  when  due,  but 
should  be  renewed  from  time  to  time  and 
finally  paid  only  as  profits  should  be  derived 
from  sales  of  real  estate  sufficient  for  the 
purpose.  As  we  understand  his  contention, 
it  is  that  such  an  agreement,  as  between  the 
original  parties,  can  be  availed  of  as  a  de- 
fense to  an  action  upon  the  notes,  either  un- 
der an  answer  at  law^  by  way  of  estoppel 
to  avoid  circuity  of  action,  or  when  pleaded 
as  an  equitable  defense  under  Rev.  Laws,  c. 
173,  S  28. 

If  we  assume  In  favor  of  the  defendant, 
without  deciding,  that  such  a  defense  would 
be  sustained  If  the  contract  were  in  writing, 
the  law  is  .different  when  the  agreement  is 
oral.  An  oral  agreement  of  this  kind  can- 
not be  proved  to  affect  the  rights  of  parties 
under  the  notes.  The  familiar  rule  that  a 
contemporaneous  oral  agreement  cannot  be 
shown  to  contradict  or  vary  a  written  con- 
tract applies  as  well  to  suits  in  equity  as  to 
actions  at  law.  A  prior  oral  agreement. 
which  purports  to  change  the  meaning  and 
legal  effect  of  a  written  contract  subsequent- 
ly to  be  made,  is  governed  by  the  same  rule 
as  such  an  agreement  made  contemporane- 
ously with  the  making  of  tbe  written  con- 
tract Davis  V.  Bandall,  115  Mass.  547,  15 
Am.  Bep.  14A;  Spring  v.  Zx>vett,  11  Pick.  417; 
Hall  V.  First  National  Bank  of  Chelsea,  173 
Mass.  16.  63  N.  B.  154,  44  L.  B.  A.  319,  73 
Am.  St  Bep.  255.  The  effect  of  the  writing 
is  to  merge  and  control  all  previous  oral 
agreements  inconsistent  with  It  The  first 
of  these  cases,  In  the  principles  Involved,  is 
almost  identical  with  Hall  v.  National  Bank 
of  Chelsea,  173  Mass.  16,  53  N.  E.  154,  44 
U  B.  A.  319,  73  Am.  St  Bep.  255.  The  ef- 
fect of  the  writing  is  to  merge  and  control 
all  previous  oral  agreements  inconsistent 
with  it  The  first  <^  these  cases  in  the 
principles  involved,  Is  almost  identical  with 
Hall  T.  National  Bank  of  Chelsea,  173  Mass. 
la,  53  N.  E.  164,  44  L.  B.  A.  319,  73  Am.  St 
Bep.  255.  The  decision  In  that  case  settles 
the  rights  of  the  present  parties. 

The  third  count  in  the  second  declaration 
purports  to  apply  only  to  indebtedness  exi8t< 
ing  when  the  agreouent  was  made,  and  It 
states  a  contract  for  a  valuable  considera- 
tion, to  look  for  the  liquidation  of  Indebted- 
ness in  ft  particular  way,  without  a  sugges- 
tion of  tbe  renewal  of  notes  or  the  making 
of  any  future  notes.  There  is  nothing  to  in- 
dicate that  the  facts  relied  upon  in  support 
of  this  count  are  different  from  those  re- 
ferred to  In  other  parts  of  the  pleadings  in 
the  two  cases.  But  standing  alone,  this 
count  states  a  good  cause  of  action. 

In  the  first  action  the  entry  will  be  Judg- 


ment  afilrmed.     In   the   second   action  the 
judgment  will  be  reversed,  and  the  demurrer 
sustained  as  to  the  first  and  second  counti^ 
and  overruled  as  to  the  third  count. 
So  ordered. 

(200  Mass.  360) 

MATTSON  V.  AMERICAN  STEEI/  &  WIEE 

CO. 

(Supreme  Judicial  Court  of  Massadiasett& 

Worcester.    Jan.  5,  1900.). 

1.  MASTEB  and  SkBVADT  <f  279*)— IRTTTBT  TO 
SEBVANT— NEaUOENCE  or  SUFEBINTERDSKI. 

In  an  action  for  injuries  to  an  employ^ 
while  riding  on  the  footboard  of  a  dummy  en- 
gine in  the  yard  of  a  manufacturing  plant  in  a 
collision  between  tbe  engine  and  a  backet  car 
projecting  over  the  line  of  passa^  of  cars  and 
the  engine  on  the  other  track,  evidence  held  to 
authonze  a  finding  that  a  co-employ£  was  the 
superintendent  of  the  department  in  diatge  of 
the  work  and  that  his  negligence  caused  ths 
accident. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  {  279.*] 

2.  Masteb  and  Servant  (§  289*)— Injitbt  to 

SKBVAKT  —  COITTBIBUTQBT    NEOUOXNCK  — 

Question  fob  Jubt, 

Whether  an  employ^,  injured  in  a  collision, 
was  guilty  of  contributoi^  negligence,  held,  un- 
der the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §g  1089-1132;  Dec.  Dig.  i 
280.*] 

Exceptions  from  Superior  Court  Worces- 
ter County;  Wm.  F.  Dana,  Judge. 

Action  by  Charles  Mattson  against  the 
American  Steel  &  Wire  Company.  The  court 
ordered  a  verdict  for  defendant  and  plain- 
tiff excepts.     Sustained. 

Victor  E  Buno,  for  plaintiff.  Frank  B. 
Smith,  T.  H.  Oage,  Jr.,  and  Frank  F.  Dresser, 
for  defendant 

KNOWLTON,  OL  J.  The  defendant  Is  the 
proprietor  of  an  important  manufacturing 
business  in  Worcester,  and  Its  yard  covers  a 
large  space  upon  which  are  broad-gauge 
tracks  for  railroad  cars  and  an  extensive 
network  of  narrow-gauge  tracks  over  which 
bucket  cars  are  run  by  dummy  engines. 
Bucket  cars  are  eight  feet  lodg  and  four  feet 
high,  built  with  a  platform  tliat  carries 
three  Iron  boxes  or  buckets,  which  are  un- 
loaded by  lifting  the  buckets  from  tbe  plat- 
form and  dumping  their  contents  into  tbe 
steel  furnaces.  One  Hartman,  called  a 
"stock  chaser,"  received  a  list  of  the  different 
kinds  and  amounts  of  material  that  were 
needed  for  the  steel  furnaces,  and  he  then 
gave  direction  to  one  Locks,  who  was  It) 
charge  of  the  cars  and  commanded  the  users 
of  them,  the  scrapyard  engine  crew,  to  take 
the  requisite  number  of  bucket  cars  to  the 
proper  places  to  be  filled,  and  to  make  dis- 
tribution of  the  quantities  that  he  was  call- 
ed upon  to  supply.  The  Jury  well  might 
have  found  that  Locks  had  the  entire  charge 
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and  8uper!pteiideitc«  ot  the  baslness  of  get- 
ting these  various  kinds  of  material,  called 
for  by  Hartman,  from  the  dUferent  places 
where  It  was  kept,  and  delivering  It  to  the 
furnaces  where  it  was  needed,  and  that 
this  superlnt^dence  was  bis  prlaclpal  duty. 
He  and  his  crew  were  busy  loading  and  un- 
loading, using  bucket  cars  for  the  delivery 
of  the  property.  The  plaintiff  was  going 
about  the  yard  from  place  to  place  upon  dif- 
ferent tracks,  wMh  a  dummy  engine,  moving 
these  bucket  cars  to  be  loaded  and  unloaded. 
The  accident  happened  at  10  o'clock  at  night, 
from  a  collision  of  the  engine  with  a  cor- 
ner of  a  backet  car  which  had  been  stand- 
ing with  others  on  the  next  track  parallel  to 
that  on  which  the  engine  was  moving,  but 
bad  been  pushed  down  by  hand  upon  a 
switch  track  crossing  over  to  ihe  other,  so 
far  that  a  comer  and  a  part  of  its  side  pro- 
jected over  the  line  ot  passage  of  cars  and 
the  engine  on  the  other  track  where  the  en- 
gine was  running.  Such  cars  were  frequent- 
ly moved  short  distances  by  hand,  in  con- 
nection with  loading  and  unloading,  but  there 
was  testimony  that  when  they  were  so 
moved  Locks  usually  Informed  the  engine 
crew  of  it  This  car  was  moved  by  Locks  a 
short  time  before  the  accident,  but  the  en- 
gine crew  did  not  know  it  Because  the 
regular  engineer  was  away  and  the  acting 
engineer  was  not  familiar  with  the  yard,  the 
plaintiff  was  employed  as  a  lookout,  and  was 
riding  on  the  footboard  at  the  rear  of  the 
engine,  which  was  going  backward  when 
the  collision  occurred.  The  Jury  might  have 
found  that  Locks  was  a  superintendent  of 
this  deimrtment  of  distribution,  and  was 
gnilty  of  negligence  in  moving  tills  car  as 
he  did  without  afterwards*  informing  the 
plaintiff  what  he  had  done.  While  the  plain- 
tiff was  expected  to  look  out  for  cars  and 
other  obstacles  as  the  engine  moved  abont, 
the  jury  might  have  found  it  to  be  negligent 
fyt  Locks  greatly  to  increase  the  risk  in  a 
place  where  the  plaintiff,  from  his  observa- 
tion and  knowledge  «f  conditions  a  few  min- 
ntes  before,  had  reason  to  believe  that  the 
trade  was  clear.  The  lights  and  shadows  in 
the  nighttime  made  It  far  more  difficult 
to  discover  the  exact  position  of  the  bucket 
cars  than  it  would  have  been  in  the  day- 
time. 

We  are  also  of  opinion  that  it  was  a  ques- 
tion for  the  Jury  whether  the  plaintiff  was  in 
the  exercise  of  due  care.  There  was  much 
to  show  that  he  was  not  so  vigilant  as  he 
ought  to  have  been. '  The  engineer  testified 
that  he  and  the  plaintiff  were  talking  to- 
gether, and  while  he  said  in  general  that 
they  were  both  looking  forward,  there  were 
Indications  in  his  testimony  that  the  plaintiff 
was  not  looking  carefully.  But  the  plaintiff 
d«iied  that  he'  Was  talking  with  the  en- 
gineer, and  testified  that  Just  before  the  ac- 
cident he  was  looking  forward  to  see  if  the 


track  was  clear.  We  are  of  opinion  that 
the  question  whether  he  was  exercising  as 
much  care  as  one  ought  to  exercise  under 
such  circumstances  was  for  the  Jnry  to 
determine  as  a  matter  of  fact. 
'  Exceptions  sustained. 


(aw  Mass.  378) 
SWEBTSBR  V.  MANNING. 
(Supreme  Judicial  Court  of  Maasadiusetts. 
Middlesex.    Jan.  5,  1909.) 

L  Taxation  (§  499*)— Enfobcbuert  Against 
Pebsor— Rghedies   roB   Wbonofui.   Bn- 

FOBCEHENT. 

If  a  tax  is  wrongly  assessed  apon  personal 
property,  the  taximyer's  only  remedy  is  by  an 
apnlicatioD  for  an  abatement  under  Rev.  Laws 
1902,  c.  12,  «  73,  74. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  U  920-924 ;    Dec.  Dig.  §  499.*] 

2.  Taxation  ({  75*)— LiABiLrrr  of  Pbopebty 
— Pbivatb  Pbopebtt— Natube  o»  Pbopebtt 
— mortqaoes. 

When  the  mortgaged  real  estate  la  exempt 
from  taxation  under  Rev.  Laws  1902,  c  12,  {  o, 
the  mortgage  loan  cannot  be  taxed  as  real  es- 
tate onder  section  10,  making  taxable  as  real 
estate  tlie  interest  of  the  holder  of  a  mortgage 
on  real  estate  not  exempt  from  taxation ;  but  it 
la  taxable  as  personal  property  under  section  4, 
d.  2,  providing  that  "any  loan  on  mortgage  of 
real  estate  taxable  as  real  estate"  is  not  includ- 
ed among  debts  taxable  aa  personal  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  (  161;   Dec.  Dig.  (  75.*] 

Exceptions  from  Superior  Court,  Middlesex 
County;   John  C.  Crosby,  Judge. 

Action  by  one  Sweetser  against  one  Man- 
ning. The  court  fonnd  for  plaintiff,  and  de- 
fendant excepted.     Exceptions  overruled. 

Frederic  A.  Fisher,  for  plaintiff.  John  W. 
McEv(^,  for  defendant. 

KNOWILTON,  C.  J.  The  plaintiff  brings 
this  suit  as  collector  of  taxes  of  the  town 
of  CSielmsford,  to  recover  a  tax  assessed  up- 
on the  personal  property  of  the  defendant 
on  May  1, 1904.  His  right  to  recover  is  ques- 
tioned only  on  the  ground  that,  a  part  of  the 
tax  was  assessed  upon  the  defendant's  money 
at  interest,  secured  by  mortgages  on  St. 
Peter's  Cemetery  in  the  city  of  Lowell,  which 
cemetery  Is  exempt  from  taxation  under 
Rev.  Laws,  c.  12,  {  5,  cl.  S. 

Seemingly  the  case  might  be  decided  In 
favor  of  the  plaintiff  on  the  ground  that,  if 
the  tax  was  wrongly  assessed,  the  defend- 
ant's only  remedy  was  by  an  application  for 
an  abatement.  Rev.  Laws,  c.  12,  U  73-74; 
Hicks  V.  Westport,  130  Mass.  478.  But  as 
both  parties  have  argued  the  question  wheth- 
er the  property  is  liable  to  taxation,  we  pre- 
fer to  put  our  decision  on  broader  grounds. 

Rev.  Laws,  c.  12,  {  2,  provide  that  "all  prop- 
erty, real  and  personal,  situated  witbin  the 
commonwealth,  ♦  •  *  unless  exempted  by 
law,  shall  be  subject  to  taxation."  Personal 
property  subject  to  taxation  includes  "mon- 
ey at  interest  and  other  debts  due  the  per- 
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son  to  be  taxed,  more  than  he  la  indebted  or 
pays  interest  for,  bnt  not  including  in  any 
such  debts  due  him,  or  Indebtedness  from 
him  any  loan  on  mortgage  of  real  estate, 
taxable  as  real  estate,  except  the  excess  of 
such  loan  above  the  assessed  value  of  the 
mortgaged  real  estate."  Rev.  Laws,  c  12, 
S  4,  cl.  2.  The  property  In  question  is  money 
at  interest  represented  by  promissory  notes 
secured  by  mortgages.  Bnt  it  is  not  a  "loan 
on  mortgage  of  real  estate  taxable  as  real 
estate,"  because  the  mortgages  which  se- 
cure It  are  upon  a  cemetery,  and  cemeteries 
are  exempt  from  taxation.  Loans  on  mort- 
gages are  taxable  as  real  estate  only  under 
Rev.  Laws,  a  12,  S  16.  That  section  makes 
taxable  as  real  estate  the  Interest  of  a  hold- 
»  of  a  duly  recorded  mortgage  In  real  es- 
tate not  exempt  from  taxation  under  sec- 
tion 5.  If  the  mortgaged  real  estate  is  ex- 
empt from  taxation  under  section  5,  the  loan 
on  the  mortgage  cauuot  be  taxed  as  real 
estate,  and  it  Is  left  subject  to  taxation  as 
personal  property  like  other  money  at  inter- 
est See  Knight  v.  Boston,  159  Mass.  551, 
85  N.  B.  86. 

It  follows  that  there  is  no  ground  for  the 
d^endant's  contention  that  the  tax  upon 
these  mortgage  loans  was  wrongly  assessed. 

Exceptions  overruled. 


(200  Ma88.  tM) 

SILVERMAN  V.  CARR  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Jan.  5,  1909.) 

1.  Nbglioenob  ({  20*)— Ofebation  oir  Ma- 

OBINEBT. 

Defendant,  who  had  contracted  to  supply 
plaintiff  with  power  by  a  rope  drive  and  had 
agreed  to  turn  on  the  power  during  working 
hours  only  unless  previous  notice  was  given 
that  power  was  required  at  other  times,  was 
liable  for  injaries  to  plaintiff  caused  by  the 
starting  of  the  machinery  by  defendant's  act  in 
turning  on  tbe  power  after  working  hoars  with- 
out notice. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §  27;   Dec.  Dig.  J  20.*] 

2.  Negligence  (S  136*)— CowTBiBirroBY  Neg- 
LioENOE — Question  fob  Jubt. 

Where  plaintiff  was  injured  by  a  sudden 
and  wrongful  starting  of  machiner;^  while  he 
was  liacinj;  a  belt,  the  question  of  his  contribu- 
tory negligence  in  lacing  the  belt  while  it  re- 
mained on  the  pulleys  was  for  the  jury;  there 
being  evidence  that  plaintiff  was  doing  the  work 
in  the  ordinary  manner  and  that  it  would  have 
been  practically  impossible  to  lace  the  belt  while 
hanging  loosely  on  the  shaft. 

[EM.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  312 ;    Dec.  Dig.  §  138. •] 

3.  Negligence  (§  68*)— Contributobt  Neo- 

UGENCB— E}QI7lPMENT  OF   MaCHINEET. 

Where  plaintiff  was  injured  by  the  wrong- 
ful starting  of  machinery  while  he  was  lacing 
a  belt  which  was  on  a  tight  pulley,  plaintiff's 
failure  to  equip  the  shaft  with  tight  and  loose 
pulleys  was  not  conclusive  evidence  of  contribu- 
tory negligence ;  the  use  of  such  pulleys  not  be- 
ing customary. 

[ISd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  95 ;   Dec.  Dig  i  68.*] 


Reported  from  Superior  Court,  Middlesex 
County;  Robt  R.  Bishop,  Judge. 

Action  for  personal  injuries  by  one  Silver- 
man against  one  Carr  and  others  as  execu- 
tors. Verdict  was  directed  for  defendants, 
and  the  case  reported  to  the  Supreme  Judi- 
cial Court    Reversed. 

Taylor  &  Thierry,  for  plaintiff.  Edwin  S. 
Sibley  and  John  W.  Keith,  for  defendants. 

BRALEY,  J.  It  was  not  in  dispute  that 
the  plaintiff,  having  leased  the  premises  to 
be  used  In  the  manufacture  of  tables  and 
chairs,  also  hired  from  the  defendant's  tes- 
tator, whose  factory  was  on  the  opposite  side 
of  the  street  power  to  operate  the  machinery 
which  he  used  In  his  business.  The  power 
supplied  was  commimlcated  by  a  rope  drive 
running  from  the  factory  across  the  street  to 
the  plaintltTs  shop,  where  by  means  of  a  JaCk 
shaft  it  was  transmitted  to  the  main  shaft, 
and  thence  to  the  various  machines.  It  also 
could  have  been  found  that  the  entire  me- 
chanical arrangements  for  starting  and  stop- 
ping the  rope  drive  was  In  the  factory,  and 
wholly  under  the  direction  and  control  of  the 
testator.  By  the  terms  of  the  contract  It 
was  agreed,  for  a  fixed  price,  that  the  plain- 
tiff should  have  the  right  to  use  the  power 
during  the  working  hours  of  the  factory, 
but,  if  he  desired  to  run  his  machinery  long- 
er, the  overtime  would  be  an  additional 
charge.  A  further  finding  would  have  been 
Justified  that  as  lessor  the  testator  must  have 
understood  and  been  fully  informed  of  the 
purpose  for  which  the  premises  had  been  let 
and  the  use  of  the  power  hired.  Consequoit- 
ly  he  was  reasonably  bound  from  common  ex- 
perience to  know  and  anticipate  that  if  with- 
out warning,  after  having  been  properly  stop- 
ped, the  rope  drive  was  shortly  after  set  run- 
ning, the  plaintiff's  machinery  unexpectedly 
would  be  put  in  motion,  and  either  he  or  his 
workmen  might  be  injured.  Schofield  v. 
Wood,  170  Mass.  415,  48  N.  B.  636;  Turner 
V.  Page,  186  Mass.  600,  602,  72  N.  E.  329,  and 
cases  cited;  OuUghau  v.  Butler,  189  Mass. 
287,  292,  75  N.  E.  726,  and  cases  cited;  Le- 
bourdals  v.  Vitrified  Wheel  Co.,  194  Mass. 
341,  344,  80  N.  E.  482. 

If  they  found  these  facts,  then  the  testator 
for  a  consideration  had  undertaken,  not  only 
to  maintain  the  rope  drive  with  its  connec- 
tions in  the  factory  in  proper  repair  to  fur- 
nish power  during  the  time  required,  but  to 
exercise  reasonable  diligence  to  see  that,  un- 
less notice  had  been  given  previously,  tiie 
power  should  not  be  turned  on  until  the  next 
morning,  after  having  t>een  shut  off  at  the 
close  of  the  day.  Gill  v.  Hiddleton,  105  Mass. 
477,  478,  7  Am.  Rep.  548 ;  Poor  v.  Sears,  154 
Mass.  539,  28  N.  E.  1046,  26  Am.  St  Rep.  272. 

It  is  stated  In  the  report  that  on  the  day 
of  the  accldoit  "the  power  In  the  plaintiff's 
shop  stopped  as  usual  about  6  o'dodc"  when 
"at  about  25  minutes  past  6  o'clock    •    •    • 
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the  machinery  roddenly  and  without  notice 
started  Id  rapid  motion,"  causing  the  Injuries 
for  which  damages  are  sought.  The  defend- 
ants contend  that  these  circumstances  are  In- 
sufficient to  prove  negligence  of  their  tes- 
tator. But  again,  no  intervening  cause  hav- 
ing been  shown  or  suggested  or  any  explana- 
tion offered,  the  jury  were  at  liberty  to  In- 
fer, from  his  exclusive  c<mtroI  of  the  appli- 
ances, tliat  according  to  common  experience, 
until  otherwise  explained,  the  machinery 
would  not  have  started,  nor  the  accident  oc- 
curred, except  for  some  defect  in  the  belting, 
or  appliances  used  in  starting  the  rope 
drive,  or  in  the  improper  use  of  them,  aris- 
ing from  the  negligence  of  either  himself  or 
Ilia  servants.  Ryan  v.  Fall  River  Iron  Works 
Co.,  200  Masa  188,  191,  193,  86  N.  B.  310, 
and  cases  cited.  It  has  been  said  that  "the 
happening  of  an  accident,  if  it  is  one  that  the 
exercise  of  ordinary  care  would  ordinarily 
prevent,  is  some  evidence  of  negligence." 
Malioney  v.  New  York  &  New  England  Rail- 
road Co.,  leO  Mass.  573,  579,  36  N.  K.  588. 

The  Issue  of  the  plalntifTs  due  care  also 
was  for  the  Jury.  The  power  was  furnished 
and  used  as  a  whole,  and,  when  withdrawn, 
no  part  of  the  machinery  would  be  left  In 
operation.  His  carefulness,  or  want  of  it,  is 
to  be  measured  by  the  conditions  existing  at 
the  time.  ▲  belt  connecting  the  countershaft 
ot  the  molding  machine  with  the  main  belt 
had  become  partially  unlaced,  and  after  the 
power  had  been  discontinued,  and  the  machin- 
ery at  rest,  the  plaintiff,  discovering  this  con- 
dition, l>egan  to  put  in  a  new  lacing.  It  could 
have  l>een  found,  from  his  experience  in  the 
management  of  the  shop,  that  the  rope  drive 
regularly  ceased  running  each  working  day 
at  6  o'clock  in  the  evening,  and  did  not  start 
again  until  the  next  morning.  The  only  time 
in  which  repairs  of  this  nature  could  be  made 
was  when  the  machinery  was  Idle,  and,  as  he 
had  no  reason  to  apprehend  the  usual  prac- 
tice would  be  disregarded,  his  conduct,  which 
rested  on  this  assumption,  cannot  be  said  as 
matter  of  law  to  have  been  negligent,  even  If, 
having  regard  for  every  possible  contingency, 
be  might  while  at  work  have  slipped  the  belt 
from  the  pulley  to  the  shaft  Itself.  It  was 
Irialn  enough  from  his  evidence,  as  well  as 
frmn  the  testimony  of  the  expert  engineer, 
that.  If  the  belt  hung  loosely  on  the  shaft,  to 
rdace  It  properly  would  be  practically  im- 
possible, and  that  he  was  doing  the  work  in 
the  ordinary  way.  Droney  v.  Doherty,  186 
Mass.  205,  71  N.  B.  547 ;  Wagner  v.  Bost(m 
Elevated  Railway  Co.,  188  Mass.  437,  441,  74 
N.  B.  919,  and  cases  cited.  Nor  is  the  fur- 
ther contention  of  the  defendant,  that  the 
plaintiff's  failure  to  equip  the  shaft  with 
ti^t  and  loose  pulleys  must  be  deemed  con- 
dnaive  evidence  of  his  contributory  negli- 
gence^ tenabla  The  expert  testified  that  the 
absence  of  tight  and  loose  pulleys  by  which 
main  belts  could  be  shipped  was  customary. 


and  practically  their  use  for  this  purpose  hatf 
become  obsolete.  If  believed,  this  evidence 
would  warrant  a  finding  that  the  mechanical 
equipment  was  neither  defective  nor  deficient. 

By  the  terms  of  the  report  the  verdict  or- 
dered for  the  defendant  must  be  set  aside^ 
and  the  case  is  to  stand  for  trial. 

So  ordered. 


(200  Haa.  470) 

PICQUETT  V.  WELUNQTON-WILD  OOAL 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Jan.  5,  1909.) 

1.  Municipal  Cobfobations  (S  821*)  — Dk- 
FEcra  IN  SiDEWAiK— Questions  fob  Jukt. 

In  an  action  by  a  pedestrian  against  a  coal 
company  for  injuries  received  by  falling  into  an 
unguarded  coal  hole  in  the  sidewalk,  plaintiffs 
contributory  negligence  held,  under  the  evi- 
dence, to  be  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  (  821.*] 

2.  TBIAL    (i   194*)  —  IKSTBUCTIONS  TO   JUBT — 

Pbovince  of  Coubt  ano  Jubt— Chabgx  up- 
on Facts. 

An  illustration  ^iven  by  the  court,  which 
is  apposite  to  the  evidence  and  questions  which 
the  jury  must  consider,  is  not  objectionable  as 
being  a  charge  upon  fact&  within  the  prohibi- 
tion of  Rev.  Laws,  c.  173,  f  80. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  t  194.*] 

Exceptions  from  Superior  Court*  Suffolk 
County;   Robert  O.  Harris,  Judge. 

Action  by  Charles  H.  Plcquett  against  the 
Wellington-Wild  Coal  Company.  Verdict  for 
plaintiff,  and  defendant  exeats.  Exceptions 
overruled. 

E}dward  F.  McClennen,  Alfred  L.  Fish,'  and 
BrandelB,  Dunbar  &  Nutter,  for  plaintiff. 
John  Lowell  and  James  A.  Lowell,  for  de- 
fendant. 

RUGO,  J.  The  plaintiff  seeks  In  this  ac- 
tion of  tort  to  recover  for  personal  injuries 
received  by  falling  into  a  coal  hole,  while 
traveling  on  a  public  way  in  Boston.  At 
about  half-past  5,  on  the  afternoon  of  a 
snowy  day  in  early  January,  the  plaintiff 
was  walking  along  Arch  street,  when  he  saw 
the  defendant's  coal  team  at  the  sidewalk, 
and  supposed  that  coal  was  being  delivered 
from  it  into  a  coal  hole.  .He  went  into  the 
street  to  go  around  the  horses'  heads,  but, 
finding  the  street  slushy,  returned  to  the  side- 
walk. The  plaintllTs  testimony  tended  to 
show  that  the  place  was  dark,  that  one  could 
see  an  object,  but  could  not  tell  a  man's  face, 
that  be  walked  close  to  the  side  of  the  build- 
ing, and  could  not  see  any  coal,  but  saw 
something  black  on  the  sidewalk,  close  to  the 
rear  of  the  team  and  a  man  poking  a  few 
pieces  of  coal  left  in  the  cart,  and  while  thus 
going  close  to  the  building,  so  that  his  shoul- 
der was  4  or  5  inches  from  it,  he  fell  Into  the 
coal  hole,  and  that  this  hole  was  rectangu- 
lar, 22  Inches  by  34  Inches,  while  the  ordl- 
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nary  coal  hole  Is  circular  In  sbape,  and  12 
to  15  Inches  in  diameter.  The  defendant 
strongly  argues  that  there  was  no  sufficient 
evidence  to  warrant  a  finding  that  the  plain- 
tiff was  in  the  exercise  of-  dne  care,  basing 
this  contention  largely  upon  his  statement 
In  cross-examination  that  he  "went  around 
the  team  to  avoid  disaster.  The  disaster 
might  have  been  a  coal  heap.  •  •  •  He 
didn't  look  to  see  If  any  coal  hole  was  there." 
Too  much  weight,  however,  cannot  be  at- 
tached to  isolated  expressions  of  a  witness. 
BUs  conduct  as  to  due  care  must  be  deter- 
mined In  the  light  of  all  the  clrcomstances, 
of  action  and  omission,  and  of  the  knowledge 
that  he  had  or  ought  to  have  had  at  the  time 
as  well  as  of  detached  scraps  of  testimony, 
which  the  Jury  may  regard  as  the  result  of 
too  severe  stress  or  strategic  ^i)l  in  cross- 
examination  and  weigh  accordingly.  The 
jury  might  have  found  upon  this  evidence 
that  the  sidewalk  was  a  more  convenient  and 
reasonable  place  for  pedestrians  than  the 
street,  In  the  then  existing  weather  that  the 
appearance  of  the  sidewalk  In  connection 
with  the  cart  In  the  dim  light  was  such  as 
to  justify  the  Inference,  which  the  plain- 
tiff testified  he  drew,  that  the  delivery  of  the 
coal  was  finished,  the  lantern  taken  away, 
and  the  coal  hole  closed,  and  that  the  plain- 
tiff saw  only  the  dark  spot  next  the  curbing, 
and  walked  as  near  as  he  conveniently  could 
to  the  building,  where  coal  holes  are  not  com- 
monly found.  These  conditions,  If  found  to 
exist,  together  with  the  fact  that  the  open- 
ing was  of  different  shape  and  of  materially 
larger  dimensions  than  the  ordinary  coal 
hole,  and  was  not  plainly  visible  nor  seen  by 
the  plaintiff,  are  enough  to  sustain  the  find- 
ing that  he  was  In  the  exercise  of  ordinary 
care.  That  he  did  not  look  for  the  coal  hole 
may  have  been  found  to  be  due  to  the  dark- 
ness being  so  dense  that  looking  wonld  not 
have  disclosed  It.  His  statement,  that  he 
went  Into  the  street  to  avoid  disaster,  and 
then,  on  finding  It  slushy,  returned  to  the 
sidewalk,  cannot  be  ruled  as  matter  of  law 
to  have  constituted  knowledge  of  the  danger 
and  appreciation  of  its  extent,  but  was  rather 
a  graphic  way  of  stating  his  design  In  first 
leaving  the  sidewalk.  In  conjunction  with 
his  other  testimony,  It  certainly  did  not  fix 
him  with  knowledge  of  the  existing  danger. 
It  was  for  the  jury  under  all  the  circum- 
stances to  draw  what  Inference  seemed  rea- 
sonable to  them,  as  men  of  experience  in  the 
common  affairs  of  life,  not  only  from  what 
the  plaintiff  knew  (»  could  have  known  of 
the  precise  condition  existing  on  the  side- 
walk, but  also  from  his  consciousness  that 
the  defendant  In  delivering  coal  owed  a  duty 
to  those  passing  upon  the  sidewalk  to  see 
that  the  coal  hole  was  properly  guarded 
and  protected  so  that  pedestrians  would  not 
be  liable  to  fall  in.  The  case  Is  well  within 
recent  decisions/   French  v.  Boston  Coal  C!o., 


195  Mass.  334,  81  N.  B.  265,  11  Ti.  R.  A.  (N. 
S.)  993,  122  Am.  St  Rep.  257;  Owens  v. 
Harvard  Brewing  Co.,  194  Mass.  498,  80 
X.  E.  509;  Wakefield  v.  Boston  Coal  Co.,  197 
Mass.  527,  83  N.  E.  1116. 

The  defendant  also  complains  of  an  Illns- 
tratlon  given  by  the  court,  as  being  a  charge- 
upon  the  facts  within  the  prohibition  of  Rev. 
Laws,  c.  173,  ^  80.  There  was  ccmfilctlng' 
evidence  as  to  whether  the  plaintiff  had  been 
warned  of  danger  by  the  defendant's  driver. 
One  issue  apparently  was  whether  any  warn- 
ing, If  given,  was  timtiy  or  too  late.  The 
Illustration  given  Is  not  open- to  objection. 
While  It  was  picturesque  and  pointed,  it  was 
apposite  to  the  evidence  which  the  Jury  were 
to  consider  and  to  one  of  the  questions  which 
they  must  pass  Tipon.  It  falls  within  the 
authority  of  the  court  In  charging  a  Jury, 
as  stated  at  length  In  the  cases  of  Whltn^ 
V.  Wellesley  &  Boston  Street  Railway  Ca, 
197  Mass.  495,  84  N.  B.  95,  and  Plnmmer  v. 
Boston  Elevated  Railway  Co.,  198  Mass.  499. 
84  N.  E.  849.  These  principles  have  been  so 
recently  and  so  fully  discnsaed  that  It  Is  not 
necessary  now  to  amplify  them  further. 

Exceptions  overruled. 


(200  Han.  S60) 

BAMFORD  T.  BOTOTON. 

(Supreme  Judicial  Court  of  Massachaaetts. 

Essex.    Jan.  1909.) 

Bjxls  ANn  NoTRs  (S  119*)— SuocEssiv*  la- 

DOBS£BS. 

A  note,  sued  on  by  an  indoiser,  who  paid 
the  same,  was  executed  to  the  order  of  the  mak- 
er, and  was  then  indoned  by  the  maker  and 
three  others,  iocIudinK  plaintiff  and  defendant; 
plaintifE  signing  under  the  others.  Held  that, 
in  the  absence  of  an  agreement  to  the  contrary, 
the  rights  of  plaintiff  and  defendant  were  not 
those  of  joint  makers,  or  of  co-sureties  or  guar- 
antors, but  were  those  of  successive  indorsers. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  i  119.*] 

Exceptions  from  Superior  Court,  Essex 
Connty;    John  G.  Crosby,  Judge. 

Action  by  Benjamin  B.  Bamford  against 
Sewell  A.  Boynton.  There  was  a  judgment 
for  plaintiff  and  defendant  excepts.  Ex- 
ceptions overruled. 

This  was  an  action  of  contract  on  a  prom- 
issory  note  executed  by  the  Bay  Side  Coal 
Company  to  its  own  order,  and  which  plain- 
tiff Indorsed  after  defendant,  the  maker, 
and  another  had  signed  their  names  on  the 
badk  of  it 

The  declaration  alleged  that  tbe  coal  com- 
pany made  the  note  described ;  that  It  was 
Indorsed  as  stated  above,  and  negotiated  for 
value;  that  at  its  maturity  It  was  duly 
presented,  but  not  paid,  wherefore  due  no- 
tice was  given  to  the  indorsers;  that  there- 
after plaintiff  was  compelled  to  pay  It  and 
did  In  fact  pay  the  bolder  the  amount  due 
thereon ;  and  that  no  part  of  such  sum  had 
been  paid  to  him. 
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Before  the  Jury  were  Impaneled  defendant 
reqnestcd  a  ruling  that  proof  of  aU  the  alle- 
gations pleaded  by  plaintifC  did  not  entitle 
Iiim  to  recover,  ttecause  lie  alleged  tbat  be 
was  one  of  several  joint  makers  and  Indors- 
ers  of  the  note,  and  alleged  payment  of  tbe 
same  by  himself,  one  of  the  indorsers,  at 
maturity,  after  presentment  and  nonpay- 
ment, with  notice,  and  plaintiff  brings  ac- 
tion on  the  note  against  defendant,  one  of 
his  associates,  as  a  successive  Indorser  for 
the  accommodation  of  a  third  party,  to  re- 
cover the  amount  paid;  whereas,  according 
to  his  own  allegations,  his  relation  to  de- 
fendant was  that  of  Joint  maker  and  indors- 
er, and  not  that  of  a  successive  Indorser  for 
the  accommodation  of  a  third  person. 

Starr  Parsons,  H.  Ashley  Bowen,  and  Jo- 
seph V.  Hamian,  for  plaintiff.  James  B.  Od- 
Un,  for  defendant 

HAMMOND,  J.  It  is  setOed,  In  this  com- 
monwealth at  least,  that  In  the  absence  of 
any  agreement  to  the  contrary,  In  a  case  like 
this,  the  rights  of  the  plaintiff  and  defend- 
ant are  not  those  of  Joint  makers,  or  of  co- 
snretles  or  gnarantors,  but  are  those  of  suc- 
cessive indorsers.  Lewis  v.  Monahan,  173 
Uass.  122,  53  N.  B.  160,  and  cases  cited.  The 
declaration  therefore  was  snfDclent 

It  follows  that,  even  if  the  question  involv- 
ed In  the  ruling  requested,  not  having  boea 
raised  by  demurrer,  could  have  been  rais- 
ed for  the  first  time  by  the  defendant  after 
the  case  was  called  for  trial  and  before  tbe 
Jury  were  impaneled,  the  court  properly  re- 
tnsed  tbe  ruling. 

Bzceptlons  overmled. 


(200  vmn.sm> 

EOWEI/L  V.  GIFFORD. 
(Biiptaiue  Jadicial  Court  of  Massachusetts.    Ik- 
sex.    Jan.  7,  1909.) 

I.  HABTEB  and  SmVANT  (t  27B*)— IRJTTBT  TO 
8EBVART  —  DErECTIVE  MACHINKBT  —  BVI- 
DZNCK. 

Where,  in  an  action  for  injuiies  to  an  em- 
ploye while  working  on  a  bnzi  planer,  there 
was  evidence  that  the  machine  was  defective  be- 
cause the  pulley  on  the  end  of  the  shaft  to 
which  the  cutting  cylinder  was  attached  was 
loose,  csDsing  the  cylinder  to  Jump,  which  jump- 
ing tended  to  throw  tbe  hand  of  the  operator 
onto  the  knives  in  the  cylinder,  and  there  was 
evidence  that  the  defect  was  more  adequate  to 
explain  the  accident  than  any  other,  the  Jury 
were  anthorised  to  find  for  plaintiff,  theucii 
there  was  evldenGe  that  the  movable  table  was 
not  adjusted  as  securely  as  it  ought  to  have 
been,  and  that  that  might  have  had  something  to 
do  with  the  accident,  and  that  the  failure  to 
properly  secnre  the  table  was  due  either  to  the 
negligence  of  plaintiff  or  that  of  a  fellow  work- 
man. 

[£U.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  IMg.  H  9S1,  959;  Dec.  Dig.  i 
276.*] 


2.  Masteb  and  Sebvant  (|  2e5*)— Injury  to 
Sekvant— Cause  of  Accident— Bubden  of 
Pboof. 

An  employ^,  suing  for  a  personal  injury  te- 
ceived  while  working  on  a  machine,  is  not  ob- 
liged to  exclude  all  doubt  as  to  the  cause  of  the 
accident,  i>ut  Is  bound  to  show  by  a  fair  pre- 
ponderance of  the  evidence  that  tbe  cause  was 
one  for  which  the  employer  was,  or  could  be 
found  to  be,  liable. 

[Ed.  Note.— For  other  case,  see  Master  and 
Servant,  Cent  Dig.  H  8»t-897;  Dec.  Dig.  t 
265.*] 

8.  Masteb  and  Sebvant  (S  286*)— Injubt  to 
Sebvant— Nbolioencb  of  Masteb  —  Qttes- 
tion  fob  jcbt. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy£  while  working  on  a  bnzz  planer,  there 
was  evidence  that  the  machine  was  defective 
because  a  pulley  on  the  end  of  the  shaft  to 
which  tbe  cutting  cylinder  was  attached  was 
loose,  causing  the  cylinder  to  jnmp,  and  that 
the  jumping  tended  to  throw  the  hand  of  the 
operator  onto  the  knives  of  the  cylinder,  tbe 
question  whether  the  employer  in  the  exercise  of 
due  care  should  have  discovered  and  remedied 
the  defect,  or  whether  he  was  justified  in  wait- 
ing till  some  of  the  workmen  called  his  attention 
to  it,  and  then  repair  it,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |8  1010-1050;  Deo.  Dig. 
8  286.*] 

4.  Masixb  and  Sebvant  (|  217*)— Injubt  to 

Skbvant— Assumption  of  Risk. 

A  skilled  and  experienced  workman,  who 
understood  all  al)ont  the  machine  on  which  he 
was  working,  but  who  did  not  know  that  there 
was  any  defect  in  tbe  machine,  did  not  assume 
the  risk  of  injury  arising  from  a  defect. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  574-600;    Dec.  Dig.  ^ 

Exceptions  from  Superior  Court  Essex 
County;  Uoyd  E.  White,  Judge. 

Action  by  Thomas  A.  Rowell,  prosecuted 
after  his  death  by  Margaret  S.  Rowell,  his 
widow  and  administratrix,  against  Nathan  P. 
GiOord.  There  was  a  verdict  directed  for  de- 
fendant and  the  parties  stipulated  that  if 
the  exceptions  were  sustained.  Judgment 
should  be  entered  for  plaintiff  in  a  specified 
sum.  Exceptions  sustained,  and  Judgment  for 
plaintiff. 

Joseirii  F.  Qalnn  and  Alfred  W.  Putnam, 
for  plaintiff.  Danld  N.  Orowley,  for  defend- 
ant 

MORTON^  J.  This  la  an  action  of  tort 
brought  originally  by  plaintiff's  tntestate  and 
after  his  death  prosecuted  by  his  administra- 
trix, to  recover  for  injuries  received  by  him 
while  at  work  In  the  defendant's  employment 
upon  a  buzz  planer  In  the  defendant's  factory. 
At  the  dose  of  the  plaintUTs  evidence  the 
court  directed  a  verdict  for  the  defendant 
subject  to  the  plalntilTs  exceptions — the  par- 
ties stipulating  that  if  the  exceptions  should 
be  sustained.  Judgment  should  be  entered  for 
the  plaintiff  in  the  sum  of  $2,000. 

There  was  evidence  tending  to  show  that 
the  machine  was  defective.  Witnesses  testified 
that  the  p>ulley  on  the  end  of  the  shaft  to 
which  the  cutting  cylinder  was  attached  wan 
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loose  and  that  tlite  would  cause  the  cylinder 
to  jump  and  that  the  Jumping  would  tend  to 
throw  the  hand  of  the  operator  onto  the 
knives  In  the  cylinder.  There  was  also  evi- 
dence tending  to  show  that  the  movable  table 
was  not  adjusted  as  securely  as  it  ought  to 
have  been,  and  that  that  might  have  had 
something  to  do  with  the  accident  There 
was  no  defect  in  the  table  or  in  the  appli- 
ances for  securing  and  adjusting  It  and  any 
failure  to  properly  secure  or  adjust  it  would 
have  been  due  to  the  negligence  of  the  plain- 
tlfl  or  that  of  a  fellow  workman.  And  if  the 
accident  was  due  to  the  Improper  adjustment 
or  fastening  of  the  table,  or  If  the  evidence 
was  such  as  to  leave  it  a  matter  of  conJe<>- 
tore  whether  the  accident  was  due  to  that,  or 
to  the  loose  pulley,  the  defendant  would  not 
be  liable.  But  we  do  not  think  that  it  can  be 
said  that  as  the  case  was  left  the  cause  of 
the  accident  was  wholly  a  matter  of  conjec- 
ture and  we  think  that  it  fairly  could  have 
been  found  that  the  cause  of  the  accident 
was  the  loose  pulley.  No  other  cause  seems 
to  have  been  regarded  as  so  adequate  to  ex- 
plain the  accident  as  that  The  plaintiff  was 
not  obliged  to  exclude  all  doubt  as  to  the 
cause  of  the  accident,  but  was  bound  to  show 
by  a  fair  preponderance  of  the  evidence  that 
the  cause  was  one  for  which  the  defendant 
was,  or  could  be  found  to  be,  liable.  If  the 
pulley  was  loose  then  it  was  a  question  for 
the  Jury  whether  the  defendant  In  the  exer- 
cise of  due  care  should  have  discovered  and 
remedied  the  defect  or  whether  he  was  Jus- 
tified In  waiting  till  some  one  of  the  work- 
men called  his  attention  to  It  and  then  having 
it  properly  repaired  as  he  did.  The  plaln- 
tUTs  Intestate  was  a  skilled  and  experienced 
workman  and  understood  all  about  the  ma- 
chine, but  the  evidence  shows  that  he  did  not 
know  that  there  was  any  defect  in  the  ma- 
chine and  therefore  he  cannot  t)e  said  to  have 
assumed  the  risk.  It  cannot  be  said  as  mat- 
ter of  law  that  there  was  no  evidence  to  show 
whether  he  was  or  was  not  in  the  exercise  of 
due  care.  So  far  as  appears  he  was  operat- 
ing the  machine  in  the  usual  way  with  mate- 
rial and  for  a  purpose  with  and  for  which  he 
was  expected  to  use  it  On  the  whole,  though 
the  case  is  not  entirely  free  from  doubt,  we 
think  that  the  evidence  would  have  warrant- 
ed a  verdict  for  the  plaintiff,  and  that  the 
exceptions  must  be  sustained. 

Bxceptlons  sustained.    Judgment  for  plain- 
tiff Id  the  sum  of  $2,00a 


(200  Mass.  694) 
OOLB  T.  NEW  ENGLAND  TRUST  CO. 
(Supreme  Judicial  Court  of  Maasachusetts. 
Suffolk.     Jan.  7,  1909.) 

1,  Barks  and  Bankhtq  (J  152*)— Deposit  or 
Shares  in  Bank. 

On  the  refusal  of  an  heir  to  receive  his 
distribative  share,  tlie  amount  thereof  was  de- 


posited in  defendant  bank  In  accordance  with 
Pub.  St  1882,  c  144,  §  16.  The  certificate  of 
deposit  was  iasaed  to  tlie  probate  judge,  and 
recited  tliat  tlie  fund  was  to  accumulate  for 
the  distributee,  and  contained  a  promise  to  pay 
the  fund  to  the  probate  judge,  or  his  assigns, 
Kvith  interest  at  a  specified  rate,  until  defendant 
should  give  10  days'  notice  of  a  reduction  of 
the  rate  or  a  discontinuance  of  the  interest 
Held,  that  the  debt  was  due  to  the  probate 
judge,  the  distributee  having  but  an  equitable 
interest  therein,  and  a  notice  of  disconUnuance 
of  the  payment  of  interest  addressed  to  the 
distributee,  or  to  the  register  of  probate,  was 
Insufficient,  where  such  notice  was  not  brought 
to_  the  knowledge  of  the  probate  judge,  there 
being  no  duty  on  the  part  of  the  register  to  give 
any  counter  notice  to  defendant 

[E2d.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  (  152.*] 

Z  Evidence  (f  71*)  —  PBEStTVPnow — Rkois- 
TEB  AND  Judge  op  Pbobate  —  Relation  — 
Notices. 

The  register  of  probate  is  not  the  agent  of 
the  judge  of  probate,  and  then  is  no  presump- 
tion that  a  letter  to  the  register,  addressed  to 
him  in  his  official  capacity  only,  is  given  to  the 
judge. 

[Ed.   Note.— For  other  cases,   see   Evidence, 
Dec  Dig.  S  71.*1 


Action  by  Harry  J.  Oole,  administrator  of 
the  estate  of  Hazen  V.  Thompson,  deceased, 
and  another,  against  the  New  England  Trust 
Company.     Decree  for  plaintiff. 

A  person  entitled  to  a  distributive  share 
of  the  estate  refused  to  take  the  amount  of 
such  share,  and  It  was  d^)08ited  by  the  ad- 
ministrator with  defendant  under  a  decree 
by  the  probate  Judge.  The  certificate  of  de- 
posit stated  the  receipt  of  the  money  by  de- 
fendant from  the  probate  Judge  through  the 
administrator,  to  accumulate  for  the  person 
entitled  to  the  share,  and  the  certificate  fur- 
ther stated  that  the  defendant  would  allow 
Interest  at  2^  per  c«it  from  date,  but  re- 
served the  right  upon  10  days'  notice  to  re- 
duce the  rate  or  discontinue  the  payment  of 
interest,  and  further  provided  to  repay  the 
amount  due  on  the  certificate  to  the  said 
probate  Judge  or  Ids  assigns.  Defendant  no- 
tified the  person  entitled  to  the  distributive 
share  that  It  would  cease  paying  interest  on 
the  certificate  on  the  following  day,  and 
sent  the  notice  by  registered  letter,  and  sub- 
sequently notified  the  register  of  probate^ 
stating  that  no  aclcnowledgment  of  its  for- 
mer letter  had  been  received  and  that  de- 
fendant distinctly  wished  him  to  understand 
that  the  interest  ceased  on  the  date  speci- 
fied. 

Peters  &  Cole,  for  plaintiff.  Tylw  A 
Toung  and  B.  E.  Eames,  for  defendant 

SHELDON,  J.  The  certificate  issued  by 
the  defendant  acknowledged  that  It  had  re- 
ceived the  money  from  the  Judge  of  pro- 
bate, and  contained  a  promise  to  repay  it  to 
liim  or  his  assigns.    It  must  be  treated  as 
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showing  that  the  agreement  was  made  with 
him.  The  agreed  facta  sufficiently  show  that 
the  deposit  was  intended  to  be  made  under 
the  provlslonB  of  Pub.  St  1882,  c.  144,  {  16, 
now  Rev.  Laws,  c.  160,  |  23.  These  provl- 
BlooB  contemplated  that  the  amount  so  de- 
posited should  "accumulate  for  the  benefit  of 
the  person  entitled  thereto,"  and  accordingly 
the  defendant  agreed  to  pay  Interest  thereon 
at  the  annual  rate  of  2V^  per  cent,  reserving 
however  the  right,  upon  giving  10  days'  no- 
tice, to  reduce  the  rate  or  discontinue  the 
payment  of  interest  The  defendant  now 
contends  that  by  reason  of  Its  notice  of  May 
31,  1895,  to  Mr.  Thompson,  the  cestui  que 
trust  for  whose  benefit  the  deposit  was  held, 
especially  In  view  of  Its  letter  of  June  14, 
1895,  to  the  register  of  probate^  Its  liability 
to  pay  Interest  was  determined ;  and  this  Is 
the  question  contained  In  the  case. 

The  debt  from  the  defendant  was  due  to 
the  Judge  of  probate  and  Thompson  had  only 
an  equitable  Interest  therein.  Chase  v. 
Thompson,  153  Mass.  14,  26  N.  B.  137.  The 
defendant's  notice  to  stop  the  accruing  of 
Interest  should  therefore  have  been  given  to 
the  Judge  of  probate,  who,  In  the  ordinary 
case  of  an  unclaimed  deposit  made  under 
the  statute  in  question,  would  be  the  only 
person  who  could  withdraw  the  deposit  and 
place  it  where  It  might  continue  to  accumu- 
late as  contemplated  by  the  statute.  The 
defendant's  right  to  give  the  notice  either 
by  personal  service  or  "through  the  post  of- 
fice, directed  to  the  address  named"  on  Its 
own  books,  is  not  of  consequence;  for  It  does 
not  appear  that  the  defendant  had  put  any 
such  address  on  Its  books;  and  its  counsel 
at  the  argument  In  this  court  disavowed  any 
desire  to  have  the  agreed  facts  discharged, 
or  amended  In  this  respect 

We  think  it  plain  that  neither  a  notice  of 
one  day  given  to  Thompson,  nor  a  letter  to 
the  register  of  probate  stating  the  claim 
that  the  stipulated  Interest  had  ceased  in 
consequence  of  that  notice  to  Thompson,  can 
be  said  to  be  a  10  days'  notice  to  the  judge 
of  probate,  especially  when  It  does  not  ap- 
pear that  either  the  notice  or  the  letter  was 
brought  to  the  knowledge  of  the  Judg& 

The  defendant  could  terminate  its  agree- 
ment to  pay  interest  at  the  stipulated  rate 
only  by  meeting  the  burden  of  showing  that 
it  had  given  the  notice  specified  In  Its  agree- 
mrat  to  the  person  and  in  the  manner  there- 
in provided.  This  it  has  not  done,  and  ac- 
cordingly its  liability  has  continued  under 
its  original  agreement  It  cannot  of  course 
be  held  liable  for  a  higher  rate  of  Interest 
than  was  stipulated  for,  but  it  must  be  held 
to  perform  the  agreement  which  it  made. 

We  have  carefully  considered  the  sugges- 
tions made  in  the  able  argument  for  the  de- 
fendant; but  we  have  not  been  able  to  as- 
sent to  them.    As  to  the  defendant,  the  title 


to  the  deposit  was  In  the  Judge  of  probate. 
The  deposit  was  made  in  his  name,  as  the 
statute  contemplated  that  it  should  be;  the 
defendant's  promise  was  to  pay  to  him  or 
his  assigns;  under  the  agreement  no  one 
could  require  payment  without  bis  order  and 
authority,  whether  the  deposit  was  or  was 
not  made  under  the  statute.  He  was  In  no 
sense  the  undisclosed  principal  of  Thompson, 
or  of  any  one  else  who  might  have  been 
found  to  be  entitled  to  the  money.  And  the 
plalntlfF  does  not  strictly  claim  under  Thomp- 
son, but  under  the  decree  made  by  the  Judge 
of  probate  in  October,  1907.  Without  this  de- 
cree the  plaintltr  would  have  had  no  stand- 
ing in  court 

There  can  be  no  presumption  that  a  letter 
to  the  register  of  probate  Is  given  to  the 
Judge,  nor  is  the  former  in  any  sense  the 
agent  of  the  latter.  He  is  a  public  officer 
whose  duties  are  prescribed  by  law,  and  the 
defendant's  letter  was  addressed-  to  him  in 
his  ofScIal  capacity  only. 

There  was  no  duty  upon  Thompson  either 
to  take  any  action  or  to  give  any  counter 
notice  to  the  defendant  when  he  received 
its  unauthorized  notice.  His  Inaction  could 
create  no  estoppel  that  would  be  operative 
against  any  future  order  of  the  Judge  of  pro- 
bate; and  manifestly  the  plaintiff  cannot  be 
in  a  worse  position  than  Thompson  would 
have  been. 

Accordingly,  under  the  agreement  of  the 
parties,  a  decree  is  to  be  entered  that  the 
plaintiff  recover  of  the  defendant  the  sum  of 
$2,049.67,  without  costs. 

So  ordered. 


(200  Mass.  372) 
HARTLEY  t.  ROTMAN. 

(Sapteme  Judicial  Court  of  MasMudmsetta. 
Suffolk.    Jan.  6,  1909.) 

1.  Salss  a  263*)— Implied"  Wabhantt  0»  Ti- 
tle. 

The  possession  of  property  sold,  conpled 
with  the  act  of  sale,  is  equivalent  to  an  implied 
warranty  of  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  750;   Dec  Dig.  (  263.*] 

2.  Sales  (S  429*)— Action  pob  Bbeaoh  of 
Waebantt— Conditions  Pbecedent. 

A  return  or  offer  of  return  of  the  property 
need  not  be  made  to  the  seller  before  saing  for 
breach  of  warranty  of  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  {  1227 ;  Dec.  Dig.  §  429.*] 

8.  Sales   <{  429*)— Action  fob  Bbkaoh  of 

Wabbantt— Conditions  Pbecedent. 

Delivery  by  the  buyer  to  one  claiming  title, 
without  surrender  or  offer  of  return  to  the  sell- 
er and  without  giving  him  an  opportunity  to  re- 
take the  goods,  does  not  bar  recovery  for  breach 
of  warranty. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  SS  1226-1228;    Dec.  Dig.  i  429.*] 
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4.  Salis   (}  441*)— AcnoN  fos  Bbkach  or 

WABRANTT— EVIDKWCB. 

Evidence  in  an  action  for  breach  of  war- 
ranty of  title  held  sufficient  to  warrant  a  find- 
ing tliat  tlie  boyer  had  returned  the  property  to 
the  lawful  owner. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8  1283;   Dec.  Dig.  S  441.*] 

a.  TxiAL  (§  260*)— RxrusAL  of  Ihstbuotionb 

GlVEH. 

No  error  can  be  predicated  on  the  refusal 
of  an  instruction  which,  so  far  as  it  correctly 
stated  the  law,  was  embodied  in  instmctions 
given. 

[Ed.  Note.— For.  otlier  cases,  see  TriaL  Cent. 
Dig.  S  651 :  Dec.  Dig.  {  260.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;   Uoyd  E.  White,  Judge. 

Action  by  Fred  Hartley  against  Samuel 
Rotman  for  breach  of  warranty.  There  was 
a  Judgment  for  plaintiff,  and  defendant  ex- 
cepts.   Exceptions  oremiled. 

The  following  Is  defendant's  bill  of  ex- 
ceptions: 

"This  was  an  action  of  contract  brought  to 
recover  damages  for  the  alleged  breach  of  an 
Implied  warranty  of  titie  in  tbe  sale  of  a 
certain  quantity  of  wool  by  the  defendant  to 
tbe  plaintiff.  Tbe  pleadings  may  be  refer- 
red to. 

"Tbe  plaintiff  sought  to  recover  naAec  tbe 
first  count  the  value  of  1,643  pounds  of 
wool,  and  under  the  second  count  tbe  value 
of  5,271  pounds  of  wool. 

"In  support  of  the  plalnttfTs  action,  he 
Introduced  the  testimony  of  one  Thomas 
Dooner,  the  agent  of  the  plaintiff  who  was 
employed  in  the  capacity  of  buyer,  and  who 
testified  that  be  bought  from  tbe  defendant, 
on  February  21,  1906,  the  wool  described  In 
the  first  count  for  $199.35,  and,  on  February 
28tb,  the  wool  described  In  the  second  count 
for  $579.81;  that  at  tbe  time  of  the  pur^ 
chase  the  wool  was  in  a  damaged  condition, 
being  saturated  with  water  and  filled  with 
charcoal;  that  the  wool  had  a  yellow  and 
reddish  cast  and  was  similar  to  a  sample 
produced  In  court  and  submitted  to  the  in- 
spection of  the  jury;  that  at  a  later  time 
this  wool  was  forwarded  by  the  plaintiff  to 
tbe  Norton  Cleaning  Works  at  Norton,  Mass., 
and  that  still  later  tbe  plaintiff  received  a 
notice  that  the  wool  was  claimed  by  tbe 
Board  of  Salvage  Underwriters.  In  conse- 
quence of  such  claim  he  went  to  the  defend- 
ant and  had  a  conversation,  tbe  substance 
of  the  conversation  being  that  the  defendant 
said  that  the  first  lot  was  purchased  by  the 
defendant  from  a  licensed  boatman  who  had 
collected  It  while  tbe  pier  hereinafter  refer- 
red to  was  being  rebuilt,  and  that  he  bought 
the  second  lot  from  one  Felnberg,  a  Junk 
dealer.  The  witness  told  the  defendant  that 
the  underwriters  had  run  across  tbe  wool 
in  question  at  the  Norton  Mills  and  claimed 
that  It  bad  been  stolen  from  them,  and 
that  the  plaintiff  had  turned  it  over  to  tbe 
underwriters  under  an  agreement  that  the 


latter  should  return  It  or  its  equivalent  to 
the  plaintiff  if  the  plaintiff  could  prove  titio 
to  it  The  defendant  also  said  that  the  sec- 
ond lot  was  bought  from  the  underwriters 
themselves  by  Felnberg.  Tbe  defendant  did 
not  contradict  Dooner's  version  of  this  con- 
versation. 

"The  plaintiff  further  introduced  tbe  tes- 
timony of  one  Jones,  who,  among  other 
things,  testified  that  be  was  manager  for 
tbe  Board  of  Salvage  Underwriters,  and  that 
on  November  17,  1904,  a  fire  occurred  on  pier 
No.  6  Of  tbe  Boston  &  Maine  Railroad;  that 
this  pier  was  about  500  feet  long  and  100 
feet  wide,  wltb  docks  on  each  side  so  that 
boats  could  lie  at  the  front  and  on  the  sides 
of  the  pier ;  that  about  half  of  the  pier  was 
solid  and  the  remaining  half  on  piling  floor- 
ed over,  and  that  the  pier  was  covered  by  a 
building  or  warehouse;  that  the  witness, 
on  behalf  of  the  Board  of  Salvage  Under- 
writers, went  the  next  day  with  a  gang  of 
workmen  and  took  possession  of  all  of  tbe 
property  on  the  pier;  that  tbe  property 
consisted  of  various  kinds  of  merchandise. 
Including  cutch,  red  lead,  pipe  clay,  rope, 
rags,  wool  and  other  articles;  that  at  the 
time  of  taking  possession  tbe  fire  was  not 
entirely  out,  but  nearly  so;  that  he  placed 
the  actual  work  of  salvaging  the  property 
under  tbe  supervision  of  one  Daniels,  and 
that  he  spent  about  an  hour  each  day  upon 
the  wharf  until  the  property  was  either  sold 
or  removed;  that  he  had  the  sole  and  ex- 
clusive control  of  making  sales,  and  that 
when  sales  were  proposed  to  Daniels,  the 
superintendent  in  charge  of  the  work,  tbe 
same  were  reported  to  the  witness,  and  be 
authorized  or  refused  to  authorize  the  mak- 
ing thereof ;  that  Felnberg,  under  whom  tbe 
defendant  claimed  titie  to  a  part  of  tbe  prop- 
erty, ttad  purchased  from  the  Board  of  Sal- 
vage Underwriters  certain  lots  of  i^operty 
piled  upon  the  undestroyed  portion  of  sucb 
dock,  or  pier ;  that  tbe  witness  subsequentiy 
went  to  tbe  scouring  factory  at  Norton, 
Mass.,  and  took  from  a  lot  of  about  5,000 
pounds  of  wool  in  that  factory  a  sample, 
which  was  produced  in  court  and  hereinbe- 
fore referred  to,  claiming  it  as  the  property 
of  the  Board  of  Salvage  Underwriters;  that 
be  identified  the  property  as  part  of  the  wool 
on  the  pier  by  reason  of  its  mixture  with 
pipe  clay,  its  discoloration  and  its  general 
texture  and  appearance.  The  witness  also 
testified  that  the  salvage  company  was  at 
work  at  tbe  pier  something  over  a  month 
and  during  that  time  got  out  about  21,000 
pounds  of  wool  similar  to  the  sample  refer- 
red to ;  that  tbe  witness  authorized  no  sales 
of  wool  to  Felnberg,  and  so  far  as  he  knew 
no  such  sales  were  made  to  Feinberg  or  to 
any  other  person  to  be  transported  or  taken 
from  the  pier,  either  by  boat  or  otherwise: 
that  at  the  time  the  salvage  company  left 
the  pier  tbe  work  of  cleaning  up  the  dam- 
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aged  goods  bad  been  done  tboroughly ;  tbat 
tbe  witnew  personally  examined  the  ruins 
to  see  what  wool  bad  been  covered  np  and 
tbat  none  was  left,  add  that  his  Investiga- 
tions covered  not  only  tbe  solid  part  of  tbe 
pier  and  tbe  ruins,  but  the  water  beneath 
tbe  plor;  tbat  his  men  went  with  baskets 
all  through  every  portion  of  tbe  mlns  to 
gather  tbe  wool  all  In;  that  the  salvage  com- 
pany packed  the  wool  In  boxes  and  shipped 
it;  that  tbe  witness  authorized  sales  to  Fein- 
berg  which  were  In  person  made  by  Daniels, 
none  of  which  were  of  wool,  amounting  to 
lees  than  $150.00,  the  dates  and  amounts  of 
which,  referring  to  books  of  tbe  salvage  com- 
pany are  stated  to  be  as  follows: 

1904.  Nov.  29  'SS  S2 

Dec     5  38  00 

••       8  5  00 

*       9  5  00 

••     12 88  00 

"On  cross-examination  the  witness  testi- 
fied tbat  persons  to  whom  the  salvage  com- 
pany made  the  sales  were  allowed  to  remove 
tbe  property  only  when  Mr.  Daniels,  the  su- 
perintendent, was  present,  and  never  after 
nightfall  or  before  sunrise;  that  after  tbe 
flre  there  was  on  the  wharf  In  the  ruins 
Ueachlng  powder,  cotton  waste,  silk  noils, 
catch,  burlap,  old  rope  and  rags. 

"The  testimony  of  Daniels  introduced  by 
the  plaintiff  tended  to  show  tbat  he  directed 
tbe  help  employed  by  the  Board  of  Salvage 
Underwriters  to  secure  all  the  wool  then  in 
the  d€brls  and  superintended  their  so  doing ; 
that  in  tbe  progress  of  tbelr  work  they  got 
all  of  tbe  wool  out  of  tbe  debris  and  took  it 
to  a  bouse  at  tbe  bead-  of  the  pier,  where  it 
was  placed  in  bags  and  transported  to  tbe 
office  of  tbe  Board  of  Salvage  Underwriters; 
tbat  be  made  In  person  tbe  sales  to  said  Feln- 
berg,  first  obtaining  from  Felnberg  a  bid  for 
the  lots  so  sold,  telephoning  such  bid  to  Jones 
and,  after  receiving  authority,  making  the 
sale ;  tbat  tbe  sales  were  of  tbe  amounts  and 
at  tbe  dates  above  stated,  and  were  of  cotton 
waste,  ropes  and  rags,  which  Felnberg  col- 
lected from  tbe  ruins  and  carted  away,  and 
tliat  no  sales  were  made  to  Felnberg  of 
refuse  piles;  that  tbe  salvage  company  got 
through  work  there  December  17,  1904;  and 
that  tbe  witness  went  over  there  until  tbe 
middle  of  January  dally  to  secure  the  proper- 
ty, if  any,  which  might  turn  up.  He  testi- 
fied tbat  In  all  instances  he  told  said  Feln- 
berg tbat  no  wool  was  to  be  sold  blm  and 
tbat  he,  said  Felnberg,  was  not  to  remove 
such  from  tbe  wharf. 

"The  plaintiff  further  tntrodnced  the  tes- 
timony of  one  Gordon  B.  Jenkins,  who  testi- 
fied substantially  tbe  same  as  Daniels. 

"Tbe  plaintiff  further  introduced  testimony 
of  one  Talbot,  tbe  owner  of  the  scouring  fac- 
tory at  Norton,  who  testified  tbat  tbe  lot  of 
wool  from  which  the  sample  was  taken  by 
Jones  was  tbe  same  lot  of  wool  received  from 
tbe  plaintiff,  Hartley. 


"Tbe  testimony  of  Jones,  Daniels  and  Jenk- 
ins all  was  to  tbe  effect  that  during  tbe  time 
when  Felnberg  was  engaged  in  the  removal 
of  property  purchased  from  tbe  Board  of 
Salvage  Underwriters  there  was  present  some 
representative  of  tbe  Board  of  Salvage  Un- 
derwriters, who  saw  that  Felnberg  loaded 
Into  bis  team  only  tbe  property  purchased  by 
falm,  and  tbat  Felnberg  did  not  take  away, 
in  their  presence  or  with  their  knowledge, 
any  wool;  and  tbat  none  of  the  wool  was 
with  their  knowledge  taken  from  tbe  pier  by 
any  person. 

"Tbe  plaintiff  introduced  further  the  tes- 
timony of  one  Hobbs,  fourth  vice  president 
of  the  Boston  &  Maine  Bailroad,  who,  among 
other  things,  testified  that  at  the  time  of 
tbe  flre  he  had  all  to  do  with  insurance  mat- 
ters and  goods  which  were  damaged  by  fire 
while  in  tbe  possession  of  the  Boston  &  Maine 
Railroad  and  with  the  settlement  of  the 
claims  for  damages  and  losses  by  flre 
Against  tbe  objection  of  tbe  defendant  he 
was  permitted  to  testify  tliat  be  bad  full 
control  of  the  property  in  tbe  warehouse  on 
tbe  morning  of  tbe  fire,  but  showed  no  au- 
thority in  writing  or  by  vote  for  such  posi- 
tion, and  to  such  admission  tbe  defendant  ex- 
cepted and  now  prays  that  bis  exceptions  be 
allowed.  The  said  Hobbs  further  testified 
tbat  on  the  day  of  tbe  fire  be  made  arrange- 
ments with  the  Board  of  Salvage  Underwrit- 
ers to  take  possession  of  all  the  property  on 
said  pier  and  to  make  returns  to  the  Boston 
&  Maine  Railroad.  Tbe  witness  further  tes- 
tified, on  cross-examination,  tbat  tbe  pier  In 
question  was  used  by  steamship  companies 
to  land  their  freight  under  an  arrangement 
with  tbe  Boston  &  Maine  Railroad,  but 
whether  this  arrangement  was  in  writing  or 
not  tbe  witness  did  not  recall;  tbat  when 
goods  were  consigned  to  Boston  parties  the 
teams  of  Boston  parties  were  driven  to  the 
pier  and  the  goods  removed  In  tbat  way  from 
it,  tbe  pier  being  a  warehouse  temporarily 
for  storage  of  goods  until  shipped  to  tbelr 
destination  by  railroad  or  delivered,  if  it  was 
to  be  a  local  delivery;  tbat  the  pier  was  used 
also  for  outgoing  goods  which  bad  been  dis- 
charged from  cars  coming  in  on  tbe  Boston 
&  Maine  Railroad  and  destined  to  points  by 
way  of  steamer;  tbat  wben  tbe  goods  are 
taken  to  the  warehouse  from  interior  points 
and  delivered  into  tbe  warehouse,  they  are 
then  delivered  to  the  steamship  company,  so 
that  if  delivered  of  tbe  goods  to  the  ware- 
house tbey  then  go  into  the  possession  of  the 
steamship  company;  that  when  goods  are 
discharged  from  steamer  and  into  tbat  ware- 
house tbey  do  not  go  into  tbe  possession  of 
the  Boston  &  Maine  Railroad  unless  tbey  are 
delivered  to  it  for  transfer,  except  that  the 
Boston  &  Maine  Railroad  has  a  certain  care 
over  the  premises  and  necessarily  over  the 
goods  tbat  are  landed  there  whether  they  go 
out  on  the  railroad  or  not ;  that  tbe  Boston 
&  Maine  Railroad  furnished  patrolment  and 
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had  a  care  over  the  premises,  and  conld  not 
escape  If  it  allowed  those  who  had  any  busi- 
ness on  the  piers  to  come  In  and  take  away 
the  goods  that  had  been  discharged  from  the 
steamship  company,  although  It  might  prove 
afterwards  that  the  goods  were  not  destined 
to  any  points  on  the  line  of  the  road  or  via 
the  road. 

"On  cross-examination  the  witness  further 
testified  as  follows: 

"  'Q.  The  freight  on  incoming  steamers 
landed  on  pier  5  didn't  come  into  the  posses- 
sion of  the  Boston  &  Halne  road  until  de- 
livery on  their  cars  for  transportation,  did 
it? 

"  'A.  That  Isn't  hardly  stated  correctly,  un- 
til delivery  at  their  cars.  It  Is  a  delivery  on 
the  wharf,  with  such  papers  as  It  is  proper 
for  us  to  receive,  the  goods  being  destined  to 
points  on  or  off  our  line.' 

"Witness  could  not  tell  what,  If  any,  por- 
tion or  all  of  the  wool  on  the  wharf  was  des- 
tined for  domestic  consignees,  or  what,  if 
any,  portion  thereof  was  consigned  to  per- 
sons which  would  necessitate  a  handling  by 
the  Boston  &  Maine  Ball  road. 

"The  defendant  offered  in  evidence  the  tes- 
timony of  one  Felnberg,  who  testified  that 
all  of  the  wool  sold  by  him  to  the  defendant 
was  wool  which  he  secured  from  the  various 
lots  sold  him  by  the  Board  of  Salvage  Un- 
derwriters; that  some  time  after  the  fire, 
on  pier  No.  6  Hoosac  Tunnel  docks,  be  went 
to  the  pier  and  found  that  some  person  had 
piled  up  In  lots  an  indistinguishable  mass  of 
property  composed,  as  it  afterward  develop- 
ed, of  rags,  rope,  wool  and  other  property 
such  as  was  on  the  wharf.  It  being  mingled 
with  the  debris,  charcoal  and  water  Incident 
to  the  ruins  of  the  fire;  that  he  paid  for  his 
purchases  by  checks  which  were  made  ex- 
hibits In  the  case;  that  after  purchase  he 
employed  a  team  and  the  entire  mass  In  Its 
then  condition  was  removed  from  the  pier 
to  his  place  of  business,  stored  In  a  loft  at 
such  place  of  business,  dried  as  far  as  pos- 
sible and  then  the  different  ingredients  of 
the  pile  separated;  that  In  all  he  purchased 
from  the  Board  of  Salvage  Underwriters  lots 
aggregating  In  weight  about  75  tons  and  in 
the  separation  secured  wool  which  In  its  wet 
condition  weighed  about  15,000  pounds;  that 
the  wool  In  question  was  afterward  sold  to 
the  defendant  Rotman.  Said  Felnberg  fur^ 
ther  testified  that  during  the  time  of  the  re- 
moval of  the  lots  so  purchased  by  him  or 
his  representatives,  persons  In  the  employ  of 
the  Board  of  Salvage  Underwriters  were 
present,  superintended  and  inspected  the 
loading  of  such  tean^s  and  that  in  no  instance 
did  he  take  or  remove  from  the  wharf  or 
pier  any  property  which  had  not  been  pur- 
chased by  him  of  said  Board  of  Salvage  Un- 
derwriters; that  at  the  time  the  said  Board 
of  Salvage  Underwriters  had  cleaned  up  sub- 
stantially all  of  the  debris  from  the  dock,  the 
said  witness  purchased  from  said  Board  of 


Salvage  Underwriters  all  of  the  remaining 
property  then  upon  the  wharf  of  whatever 
name,  nature  or  description,  and  that  he 
placed  men  gathering  from  beneath  the  dock 
on  the  flats  and  beneath  the  water  so  far  as 
could  be  reached  by  rakes,  all  property  whldi 
had  fallen  through  the  end  of  the  pier;  that 
said  Board  of  Salvage  Underwriters  saw  said 
men  at  work  gathering  all  the  remaining  ma- 
terial, saw  the  same  placed  upon  the  teams 
of  the  said  Felnberg  and  removed  by  said 
Felnberg  to  his  warehouse.  The  said  Feln- 
berg further  testified  that  all  of  the  said 
wool  which  he  sold  to  the  said  Rotman  was 
gathered  from  the  debris  In  his  warehouse 
when  it  became  dry  and,  upon  separation,  dis- 
tinguishable. 

"At  the  conclusion  of  the  testimony  the  de- 
fendant requested  the  court  to  rule  and  di- 
rect the  verdict  for  the  defendant,  which 
the  court  declined  to  do,  and  to  such  refusal 
the  defendant  excepted  and  now  prays  that 
his  exceptions  be  allowed. 

"The  defendant  asked  the  court  to  rule  and 
Instruct  the  Jury  as  follows: 

"'(1)  The  defendant  requests  the  court  to 
rule  that  there  Is  no  evidence  upon  which  the 
plaintiff  Is  entitled  to  recover. 

"'(2f  The  defendant  requests  the  court  to 
rule  and  charge  that  before  a  recovery  may 
he  had  In  this  action  It  must  affirmatively 
appear  by  ia  fair  preponderance  of  the  evi- 
dence that  a  return  or  offer  of  return  of  the 
property  conveyed  by  the  defendant  to  the 
plaintiff  must  have  been  made  to  the  defend- 
ant before  this  action  may  be  maintained,  un- 
less the  property  was  taken  from  the  plain- 
tiff by  the  true  owner  under  operation  of 
law. 

"  '(3)  The  defendant  requests  the  court  to 
rule  and  charge  that  in  order  to  maintain 
this  action  it  must  affirmatively  appear  that 
the  plalntllTs  possession  In  the  articles  al- 
leged In  the  plaintifTs  declaration  must  have 
been  taken  from  him  by  some  person,  firm  or 
corporation  claiming  and  having  a  legal  and 
paramount  title  to  all  of  the  goods  In  dis- 
pute and  that  the  voluntary  delivery  of  such 
goods  without  dispossession  Is  not  such  a  de- 
livery as  entitled  the  plaintiff  to  maintain 
this  action. 

"  '(4)  The  defendant  requests  the  court  to 
rule  and  charge  that  the  delivery  of  the 
goods  in  question  by  the  plaintiff  to  any 
person  claiming  title  without  surrender  or 
offer  of  return  to  the  defendant  and  without 
giving  the  defendant  an  opportunity  to  re- 
take said  goods,  bars  the  plaintiff  from  re- 
covery in  this  action.' 

"The  court  refused  to  give  the  first  ruling 
requested,  and  upon  tlie  snbject-matter  of 
the  remaining  requests  Instructed  the  Jury  as 
follows : 

"'When  a  man  sells  personal  property  to 
another,  he  impliedly  warrants  that  he  has 
title,  that  Is,  that  he  has  a  right,  to  sell  It, 
that  It  Is  hla  property  and  he  has  a  right  to 
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sell  It,  and  there  is  an  Implied  warranty  that 
he  has  such  right.  There  Is  no  Implied  war- 
ranty that  nobody  will  make  a  claim  against 
It,  because  whatever  property  you  hare, 
there  may  be  somebody  who  will  make  a 
claim  against  It,  and  there  Is  no  warranty 
on  the  part  of  the  seller  of  goo&a  that  some- 
body won't  claim  It,  and  If  the  party  who 
buys  it  yields  to  somebody's  unauthorized 
claim,  it  does  not  give  him  a  right  to  dam- 
ages against  the  party  who  bought  It.  It  Is 
only  when  he  yields  to  a  legal  claim  that  he 
has  any  rights  to  damage  against  the  party 
from  whom  he  purchased  it,  to  recover  back 
either  the  purchase  price  or  the  value  of  the 
goods;  and  so,  a  party  yielding  up  prop- 
erty to  another  who  demands  It  without  pro- 
cess of  law,  that  Is,  without  a  Judicial  de- 
termination, that  is,  when  nothing  comes 
from  any  court,  does  so  at  his  perl],  and  can 
only  recover  In  case  he  shows  In  court  at 
the  time  of  the  sale  there  was  an  Implied 
warranty  of  title  on  the  part  of  the  seller, 
and  that  the  seller  didn't  have  any  right  to 
sell  It. 

"'And  so,  the  Iiurden  Is  upon  the  plain- 
tiff here  in  regard  to  Iwth  lots  of  wool,  to 
show  that  Rotman,  at  the  time  he  sold  Hart- 
ley, didn't  have  any  title  to  the  things  which 
he  sold;  ai^  from  that  fact.  If  you  find  it 
to  be  a  fact,  that  Rotman  didn't  have  any 
title  at  the  time  he  sold  Hartley,  then  Hart- 
ley suffered  damages  for  which  he  can  re- 
cover one  or  both  of  these  amounts.  I  say 
one  or  both  of  these  amounts,  because  the 
title  to  two  different  parcels  stands  upon 
•different  grounds.' 

"Excepting  so  far  as  contained  in  the  In- 
structions above  stated,  the  court  did  not 
give  the  rulings  and  Instructions  contained 
in  the  second,  third  and  fourth  requests. 

"To  the  refusal  to  give  each  of  said  in- 
structions as  requested  the  defendant  duly 
excepted,  and  prays  that  his  exceptions  may 
be  allowed." 

Boyd  B.  Jones  and  Philip  N.  Jones,  for 
plaintiff.    John  N.  Blanchard,  for  defendant 

BBALET,  J.  It  is  conceded  that  at  the 
time  the  wool  was  sold  and  delivered  noth- 
ing was  said  as  to  the  defendant's  ownership. 
But  by  having  possession,  coupled  with  the 
act  of  sale,  he  represented  himself  to  be  the 
owner  with  the  legal  right  of  disposal,  and 
this  conduct  was  equivalent  to  an  Implied 
warranty  of  title  In  himself.  Stedman  v. 
Lane,  19  Pick.  547,  551;  Dorr  v.  Fisher,  1 
Crurh.  271,  273;  Whitney  v.  Heywood,  6 
Cush.  82,  86;  Bennett  v.  Bartlett,  6  Cush. 
225;  Brown  v.  Pierce,  67  Mass.  46.  93  Am. 
Dec.  57;  Shattuck  v.  Green,  104  Mass.  42, 
45 ;  Stratton  v.  Hill,  134  Mass.  27,  29 ;  Bos- 
ton &  Albany  Railroad  Ck).  v.  Richardson, 
135  Mass.  473,  474,  475.  See  Sales  Act  1908, 
i  13  (Acts  1908,  p.  176,  c.  237,  {  13).  The  de- 
fendant now  makes  no  contention  that  the 


plaintiff,  liavlng  been  called  upon  to  surren- 
der the  wool  to  those  who  claimed  to  be  the 
true  owners,  should  not  have  yielded  pos- 
session without  suit,  or  affording  to  him  an 
opportunity  to  retake  It,  because  the  breach 
of  warranty.  If  any,  occurred  at  the  time 
of  sale,  when  the  cause  of  action  also  ac- 
crued. Grose  v.  Hennessey,  13  Allen,  389; 
Perkins  v.  Whelan,  116  Mass.  542.  The  sec- 
ond and  fourth  requests  were  rightly  re- 
fused. 

If  the  exception  to  the  admission  of  evi- 
dence Is  treated  as  waived  because  not  ar- 
gued, the  only  question  left  for  decision  is 
whether  there  was  testimony  from  which  the 
jury  could  find  that  the  plaintiff,  upon  whom 
rested  the  burden  of  proof,  had  returned  the 
wool  to  the  lawful  owner.  The  validity  of 
the  defendant's  title  rested,  according  to  bis 
own  admission,  upon  an  abandonment  of  a 
portion  of  the  wool,  which  then  had  been 
secured  by  the  boatmen  from  whom  he  made 
the  first  purchase,  and  a  sale  to  his  vendor 
by  the  "board  of  exchange  underwriters" 
from  whom  he  made  the  second  purchase. 
There  was,  however,  abundant  proof  that 
this  board,  shortly  after  the  Are  had  been 
substantially  extinguished,  took  and  retain- 
ed possession,  through  their  manager,  of  all 
the  property  at  the  pier,  induding  the  wool. 
It  also  appeared  that  he  alone  was  author- 
ized to  see  to  the  salving  and  sale  of  the 
property,  and,  having  been  called  as  a  wit- 
ness, If  believed,  his  testimony  very  plainly 
showed  that  there  had  been  no  abandonment, 
and,  while  sales  of  wool  had  been  made, 
none  of  the  parcels  sold  included  the  plain- 
tiff's purchases.  In  this  state  of  the  evi- 
dence the  first  ruling  requested  could  not 
properly  be  granted,  and  the  third  so  far  as 
It  correctly  stated  the  law  was  unbodied  In 
the  instructions  given  to  the  Jury,  to  whose 
decision  the  dispute  was  properly  submitted. 

We  find  no  error  of  law  at  the  trial,  and 
the  order  must  be: 

Exceptions  overruled. 


(200  Mwi.  4S2) 

STEVENS  V.  STRODT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  6,  1909.) 

1.  Master  and   Servant  (S  189*)— Injuries 
TO  Skbvant— Superintendents— Who  Abe. 

That  an  employe,  by  reason  of  his  experi- 
ence, gave  directions  in  the  moving  of  a  stone 
and  tlie  building  of  staging,  does  not  make  his 
principal  duty  that  of  superintendence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  189.*] 

2.  Masteb  and  Servant  (S   185*)— Injubikb 
TO  Servant— Fellow  Servants. 

Where  employes,  engaged  in  moving  and 
setting  a  stone,  b;  the  fall  of  which  one  of 
them  was  injured,  were  expected  to  build  the 
temporsry  staplnK  required  for  the  work,  and 
the  negligence  in  the  construction  of  the  staging 
was  that  of  a  fellow  workman  in  not  making 
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proper  use  of  the  proper  mateiials  famiabed  by 
the  employer,  the  employer  ii  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  R97 ;   Dec  Dig.  i  185.*] 

Exceptions  from  8ap«rlor  Court,  Essex 
County ;   George  A.  Sanderson,  Judge. 

Action  by  Sarah  E.  StevenB,  administratrix 
of  the  estate  of  Frank  Sterena,  deceased, 
against  Edward  B.  Strout,  for  Injuries  sus- 
tained by  decedent  and  damages  for  bis 
death.  Judgment  for  defendant,  and  plain- 
tUI  excepta    Bxceptiona  overruled. 

James  H.  Slsk,  William  E.  Slsk,  and  Rich- 
ard L.  Slsk,  for  plaintiff.  Matthews,  Thomp- 
son &  Spring  and  Woodbtiry  Band,  for  de- 
fendant 

HAMMOND,  J.  Withont  reciting  the  evi- 
dence In  detail  it  Is  sufiScient  to  say  that 
after  a  careful  reading  of  It  we  are  of  opin- 
ion tliat  it  does  not  warrant  a  finding  that 
Kallock  was  a  superlntendeiat  It  Is  mani- 
fest that  he  acted  principally  as  a  work- 
man. Even  If  It  be  assumed  that  by  reason 
of  his  experience  he  gave  directions  in  the 
moving  of  the  stone  and  the  building  of  the 
staging,  still  that  Is  far  from  making  his  sole 
or  principal  duty  that  of  superintendence. 

There  Is  some  conflict  of  evidence  as  to 
whether  Stevens,  the  plalntUTs  Intestate, 
assisted  in  making  the  staging.  Kallock, 
called  by  the  plaintiff,  testified  that  "Stevens 
was  around  there;  he  did  nothing  In  refer- 
ence to  the  construction  of  the  staging,  only 
be  passed  planks  from  the  sidewalk  into 
the-  cellar,"  and  (on  cross-examination)  "I 
should  say  when  a  man  stood  in  the  posi- 
tion Mr.  Stevens  was  there  was  nothing  to 
obstruct  his  vision  of  the  basement;  I  don't 
know  how  long  he  stood  there  passing 
planks;  It  wouldn't  take  many  minutes  to 
build  the  whole  thing,  about  fifteen  or  twen- 
ty; I  couldn't  say  that  Mr.  Stevens  was 
passing  plank  all  the  time ;  we  were  setting 
barrels  part  of  the  time ;  and  when  we  were 
setting  barrels  nobody  would  pass  plank; 
we  placed  barrels  and  then  pnt  planks  on 
them."  Stanton  testified  that  when  they 
started  In  to  construct  the  staging,  "Stevens 
was  talking  with  me;  I  did  not  see  him 
pass  any  plank." 

'  We  are  of  opinion,  however,  that  upon  the 
whole  evidence  this  must  be  regarded  as  a 
case  where  the  men  employed  In  moving  and 
setting  the  stone  by  the  fall  of  which  the 
Injuries  to  Stevens  were  caused,  were  ex- 
pected to  build  the  temporary  staging  requir- 
ed for  that  specific  work;  that  Stevens  was 
one  of  the  gang;  and  that  the  negligence  In 
the  construction  of  the  staging  was  that  of 
his  fellow  workman  In  not  making  proper 
use  of  the  materials  furnished  by  the  em- 
ployer. For  the  consequences  of  such  a  neg- 
lect the  defendant  is  not  answerable  pro- 
vided he  fiu^ished  proper  materials.  O'Con- 
nor V.  Neal,  153  Mass.  281,  26  N.  B.  857; 


Thompson  r.  Worcester,  184  Mass.  354,  68 
N.  E.  833,  and  cases  cited.    There  was  no 
evlden<»  of  a  failure  on  the  part  of  the  de- 
fendant to  furnish  proper  materials. 
Exertions  overruled. 

(too  Mass.  604) 
SMITH  V.  PEACH. 
(Sapreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1909.) 

1.  Master  and  Sebvant  (S  802*)— Injubieb 
TO  I'lTiBD  Persons— ScoPK  of  BJuplotmbnt. 

Defendant,  who  -  kept  a  livery  stable,  em- 
ployed the  owner  of  a  gun  as  his  foreman  and 
driver.  The  gun  was  left  on  defendant's  prem- 
ises for  defendant's  ase:  but  the  owner  subse- 
quently resumed  possession  of  it,  and  while  ex- 
hibiting it  to  a  iriend  it  was  discharged,  and 
plaintiff  was  injured.  The  owner  of  the  gjnn 
neither  kept  nor  used  the  gnn  in  the  prosecution 
of  his  busini>s»  as  forcmsn.  and  his  act  in  show- 
ing it  to  a  friend  bad  no  connection  with  any 
service  connected  with  bis  employment.  HeUt, 
that  defendant  was  not  liable. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  gi  1217-1220,  1225;  Dec. 
Dig.  S  302.*] 

2.  Neqligknos  (i  56*)— Cause  or  Injttbt. 

The  cause  of  plaintiff's  injury  was  not  the 
neglect  of  defendant  to  inform  the  owner  of  the 
gun,  on  returning  it  to  him,  that  the  cartridge 
m  the  gun  had  not  been  exploded ;  but  the 
canse  was  the  act  of  the  owner  in  deliberately 
taking  the  gun  apart  without  first  ascertaining 
whether  It  was  in  the  same  condition  as  when 
lent. 

[Ei.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  !»  00,  70;   Dec.  Dig.  f  60.*! 

Exceptions  from  Superior  Court,  Suffolk 
County;    Charles  tJ.  Bell,  Judge. 

Action  by  William  H.  Smith  against  John 
Peach.  From  an  order  directing  a  verdict 
for  defendant,  plaintiff  brings  exceptions. 
Exceptions  overruled. 

J.  E.  McConnell  and  D.  J.  Moloney,  for 
plaintiff.    Henry  A.  Eyges,  for  defendant 

BRALE7,  J.  The  plaintiff  before  he  can 
recover  must  establish  that  either  the  de- 
fendant's  foreman  in  discharging  the  gun 
acted  within  the  scope  of  his  employment,  or 
the  defendant  himself  was  negligent  In  leav. 
Ing  the  loaded  gnn  In  bis  office.  Upon  the 
evidence  neither  proposition  can  be  maintain* 
ed.  The  defendant  who  kept  a  livery  stable, 
employed  the  owner  of  the  gun  as  his  fore- 
man and  driver,  by  whom,  while  exhibiting 
it  to  a  friend,  the  cartridge  exploded.  Be- 
yond this  general  statement,  and  that  he 
gave  orders  to  the  teamsters,  nothing  fur- 
ther Is  stated  as  to  the  foreman's  duties.  It 
is  manifest  that  the  defendant  neither  kept 
nor  used  the  gtm  as  an  Instrument  In  the 
prosecution  of  bis  business,  and  the  act  of 
the  foreman  In  taking  It  apart  was  outside 
of  any  service  either  directly  or  incidentally 
connected  with  his  employment  He  was  en- 
gaged in  handling  his  property  as  an  affair 
of  his  own.  ObertonI  v.  Boston  &  Maine 
Railroad,  186  Mass.  481,  483,  71  N.  E.  980, 
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OT  li.  R.  A.  422;  and  cases  cited;  Bercy  t. 
Boston  Elevated  Railway  Co.,  188  Mass.  536, 
74  N.  B.  033 ;  Collins  y.  Wise,  190  Mass.  206, 
76  N.  E.  657.  If  through  his  fallnre  to  take 
proper  precautions  to  guard  against  a  dan- 
ger which  he  onght  to  hare  /oreseen,  the 
gnn,  while  oo  the  defendant's  premises,  and 
fa)  his  custody,  bad  been  taken  and  acci- 
dentally discharged  by  an  intermeddler  to 
the  injury  of  the  plalntlfT,  who  was  law- 
fully in  the  stable  as  an  employe,  a  dlffer- 
tat  question  would  be  presented.  Lane  y. 
Atlantic  Works,  111  Mass.  136;  Lebourdats 
T.  Yltrifled  Wheel  Co.,  194  Mass.  841,  344,  80 
N.  B.  482,  and  cases  cited.  It  is  true  that  at 
bis  request  Ihe  magazine  gun  had  been  left 
for  the  defendant's  use,  and  when  the  owner 
resumed  possession  after  haying  been  Inform- 
ed by  him  that  it  liad  been  used  for  the  pur- 
pose for  which  it  had  been  borrowed,  he  yery 
likely  assumed  tlkat  the  cartridge  had  been 
exploded.  But  even  tbea  the  efficient  cause 
of  the  plaintiff's  injury  was  not  the  remote 
neglect,  if  any,  of  the  defendant  seasonably 
to  giye  this  information  that  the  gun  still 
remained  charged,  but  the  act  of  the  owner, 
-who  was  the  wrongdoer,  In  deliberately  tak- 
ing the  gun  apart  without  first  ascertaining 
-whether  It  was  in.  the  same  coodltion  as 
when  lent  McDonald  y.  Snelllng,  14  Allen, 
■290,  92  Am.  Dec.  768;  Carter  y.  Towne,  103 
Mass.  507 ;  Olassey  y.  Worcester  Consolldat- 
•«d  Street  Railway  Co.,  185  Mass.  815,  70  N. 
BL  199;  Lebonrdais  r.  Vitrified  Wheel  Co., 
Obi  snpra. 
Ezoq;>tlODa  overruled. 


■<2M  Ubu.  468) 

THORNTON  y.  FRANKLIN  SQUARE 
HOUSE. 

(Saprem*  Judicial  Court  of  MaasachuwttB. 
Suffolk.    Jan.  6,  1909.) 

'L  Chabittis   (I   11*)— "PoBUo   Ohabitt"— 

Hon  roB  wobkutg  Ona«. 

A  corporation  was  incorporated  under  Pub. 
St  1882.  c.  115,  relating  to  charitable  associa- 
tions, without  capital  or  stoekholderR,  for  the 
Earpoae  ezpttssed  in  its  diarter  "of  providing  a 
ome  for  working  girls  at  moderate  cost"  Its 
officers  serve  without  compensation,  and  the 
funds  to  buy  an  eqaity  in  real  estate,  to  equip 
•  hospital,  and  to  furnish  parlors  were  the  gifts 
•of  friends.  Woricing  girls  are  famished  a  home- 
llko  place  in  which  to  live  at  prices  for  boaid, 
warning,  and  lodging,  as  dieap  as  or  cheaper 
-tlian  could  be  elsewhere  obtained  by  them  nnder 
rimilar  surroundings  as  to  respectability /ind  in- 
-oentivei  to  the  proper  conduct  of  life.  A  ma- 
tron and  resident  nurse,  paid  by  the  corpora- 
tion, are  in  constant  attendance,  while  free  med- 
ical attendance  is  fnmlshed  by  physicians  serv- 
ing on  the  hosjdtal  staff  without  pay.  A  libra- 
ry, with  weekly  entertainmenta  and  lectuKs  dni^ 
ing  the  winter,  are  provided.  Held,  that  the 
•ooiporation  is  a  '^blie  charity." 

[Ba,   Note.— For  otter  cases,  see  Charities, 
■Sec.  Dig.  §  11.* 

For  other  dnflnitiona,  sea  Words  and  Phrases, 
vrt.  6,  pp.  5778-5780T 


2.  Chabities  (JI  11*)— Pubuo  Chabitt. 

The  fact  that  in  any  year  the  revenne  de- 
rived from  pajmenta  from  inmates  of  the  horns 
prove  Sufficient  to  pay  for  fuel,  light  food,  laun- 
div,  aod  domestic  servicei,  which  expenses  form 
only  a  part  of  the  necessary  disbursements  re- 

Snired   to    maintain   the   institution,   does   not 
tiange  its  character  as  a  diarity. 
[Eld.   Not*.— For  other  cases,   see   Charities 
Dec  Dig.  I  11.*] 

3.  GHABITRS   (t  45*)— LlABIIJTT  FOB  Irjubt 
TO  INICATK— NEOLIOENCB  OF  SeBVAKT. 

A  home  for  Trorking  girls,  constituting  a 
public  charity,  would  not  be  liable  for  an  injury 
to  an  inmate  from  the  falling  of  a  fire  escape 
on  the  premises,  if  the  injuiy  was  caused  by  toe 
negligence  ol  the  institution  s  servanta  or  agenta 
properly  selected  by  It  and  there  was  no  proof 
of  cegligenca  on  the  part  of  the  managers  of  the 
institution. 

[Ed.  Note.— For  other  cases,  see  Charltiaa^ 
Cent  Dig.  |  103;   Dec.  Dig.  i  45.*] 

Exceptions  from  Superior  Court  Suffolk 
County;   Daniel  W.  Bond,  Judge. 

Action  by  Jessie  M.  Thornton  against 
Franklin  Square  House.  There  was  a  direct* 
ed  verdict  for  defendant,  and  plaintifl  ex- 
cepts.    Bxcq>tions  overruled. 

George  R.  Swasey  and  Edith  M.  Haynea, 
for  plaintiff.  Peabody  St  Arnold,  for  defend- 
ant 


BRALEY,  J.  la  Franklin  Square  House 
v.  Boston,  188  Mas&  409,  74  N.  E.  675,  the 
defendant  was  held  to  be  a  charitable  cor- 
poration, and  as  such  exempt  from  taxation. 
The  plaintiff  In  the  present  case  puta  her 
right  of  recovery  upon  the  ground  that  the 
evidence  now  abundantly  proves  It  is  not  a 
charitable,  but  a  private,  corporation,  and 
hence  is  liable  to  her  in  damages  for  the  in- 
jury which  she  received.  The  defendant  was 
Incorporated  under  the  provisions  of  Pub.  St 
1882,  a.  115,  without  either  capital  or  stock- 
holders, for  the  purpose  expressed  In  its  char- 
ter "of  providing  a  home  for  working  glrlt 
at  moderate  cost"  In  fartherance  of  thla 
object  the  corporation  was  duly  organized 
by  the  election  of  officers,  who  were  to  serve 
without  pecuniaiT  compensation,  and  the 
adoption  of  by-laws,  which  defined  their 
powers  and  duties.  The  fnnd  to  buy  the 
equity  of  the  real  estate^  the  equipment  of 
the  hospital  department,  and  the  furnish- 
ings of  the  two  large  and  eleven  small  par- 
lors, were  the  glfte  of  friends.  The  facte  as 
to  Ita  humanitarian  mission,  and  founding 
of  the  house,  Ite  financial  resources,. and  the 
scope  of  the  defendant's  management,  were 
all  narrated  by  the  derk  of  the  corporation, 
who  was  called  as  a  witness  by  the  plaintiff, 
and  whose  testimony  remained  uncontrovert- 
ed.  It  is  established  for  an  Indefinite  daaa 
of  the  general  public,  who  oftentimes  by  rea- 
son of  low  wages,  or  limited  means,  are  un- 
able  to  provide  themselves  with  suffldent 
sustenance  and  clothing,  and  concurrently 
secure  the  comforts,  with  the  educational 
and  ethical  enylronment,  of  a  home  deroted 
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solely  to  their  welfare.  In  practical  opera- 
tion, as  well  as  in  design,  working  girls  are 
afforded  a  homelike  place  In  which  to  lire, 
at  prices  for  board,  washing,  and  lodging 
alone,  as  cheap,  or  cheaper,  than  they  could 
be  obtained  by  than  under  similar  surround- 
ings as  to  respectability  and  incentlTes  to  the 
proper  conduct  of  life.  A  matron  and  resi- 
dent nurse,  whom  It  pays  for  their  services, 
are  In  constant  attendance,  while  free  medi- 
cal attendance  is  furnished  by  physicians 
who  serve  on  the  hospital  staff  without  pay. 
A.  library,  with  weekly  entertainments,  and 
lectures  during  the  winter  months,  are  also 
provided.  To  found,  equip,  maintain  and 
contribute  a  home  of  this  description  for 
working  girls,  where  at  an  outlay  within 
their  means  they  can  obtain  for  the  bare 
cost  shelter  and  maintenance,  and  also  free 
of  expense  be  provided  with  large  opportuni- 
ties for  mental  and  moral  Improvement,  and, 
if  sick,  with  proper  medical  attendance,  con- 
atitutes  in  law  a  public  charity.  Mass.  So- 
ciety for  the  Prevention  of  Cruelty  to  Ani- 
mals v.  Boston,  142  Masa  24,  6  N.  E.  840; 
Sherman  v.  Congregational  Home  Missionary 
Society,  176  Mass.  349,  57  N.  B.  702 ;  Amory 
V.  Attorney  General,  179  Mass.  89,  60  N.  E. 
B91 ;  Minns  v.  Billings,  183  Mass.  126,  66  N. 
E.  593,  5  L.  R.  A.  (N.  S.)  686,  97  Am.  St 
Rep.  420 ;  Franklin  Square  House  v.  Boston, 
188  Mass.  400,  74  N.  E.  675;  Farrlgan  v. 
Pevear,  193  Mass.  147,  78  N.  E.  855,  7  L.  R. 
A.  (N.  8.)  481,  118  Am.  St  Rep.  484.  If  In 
any  year  the  revenue  derived  from  payments 
received  from  them  prove  sufficient  to  pay 
for  fuel,  light,  food,  laundry,  and  domestic 
service,  these  expenses  formed  only  a  part 
of  the  necessary  disbursements  required  to 
maintain  the  Institution,  and  which  could 
hot  have  been  met  except  by  donations  from 
those  interested  In  Its  welfare.  The  primary 
purpose  for  the  support  of  which  the  receipts 
from  every  source  were  appropriated  re- 
mained unchanged,  and  there  is  an  entire 
absence  of  the  element  of  pecuniary  gain  in 
any  form  Inuring  to  the  benefit  of  the  orig- 
inal corporators,  or  of  their  successors,  and 
associates.  By  receiving  these  payments, 
therefore,  the  essential  character  of  the  trust 
was  not  perverted,  nor  did  It  cease  to  be  a 
charity,  and  become  a  purely  business  enter- 
prise conducted  for  private  profit.  Powers 
V.  Mass.  Homeopathic  Hospital,  109  Fed.  294, 
47  C.  0.  A.  122,  65  L.  R.  A.  372. 

The  plaintiff,  while  an  Inmate,  was  Injured 
by  the  falling  of  a  fire  escape  on  the  prem- 
ises, but  no  evidence  whatever  appears  as  to 
the  circumstances  of  the  accident,  or  any 
negligence  of  the  defendant's  servants  or 
agents.  It  the  injury  was  caused  by  the 
n^lgence  of  servants,  or  agents  properly 
selected,  the  defendant  is  not  liable  for  their 
torts,  for  reasons  discussed  in  the  recent 
case  of  Farrlgan  v.  Pevear,  193  Mass.  147,  78 
N.  E.  855,  7  L.  R.  A.  (N.  S.)  481,  118  Am.  St 


Rep.  484,  by  which  upon  this  question  the 
present  case  must  be  governed.  But  if  aris- 
ing from  the  neglect  of  those  who  adminis- 
tered or  controlled  the  management  of  the 
trust,  no  testimony  was  offered  to  charge 
them  with  having  failed  in  the  performance 
of  their  duties.  McDonald  v.  Mass.  General 
Hospital,  120  Mass.  432,  436,  21  Am.  Rep. 
529. 
Exertions  overruled., 

(200  Masa.  340) 
COMMONWEALTH  ▼.  BUCKLEY. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1909.) 

1.  CannNAL   Law    (§   800*)— Ii»srBUcnoN»— 

Dli^FINITI0K8  OF  TeRHS. 

Where,  in  a  prosecution  for  selling  a  bocdc 
alleged  to  contain  obscene,  Indecent,  and  impure 
language  manifestly  tending  to  corrupt  the  mor- 
als of  youth,  the  instructions,  so  far  as  the 
court  undertook  to  define  the  words  "obscene." 
"indecent,"  "impure."  and  "manifestly,"  were 
correct,  the  court  did  not  err  in  omitting  to  ful- 
ly explain  the  meaning  of  such  terms,  which 
were  common  words,  of  well-understood  mean- 
ing, by  ilhistra  tion  or  the  use  of  synonyms. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r^w.  Cent.  Dig.  !§  1808-1810;  Dec.  Dig.  S 
800.»] 

2.  Obscenity   (§   19*)- Matteb    MAWiFEmxY 
Obscene— QrESTiON  fob  JtrST. 

In  a  prosecution  for  selling  a  i>rinted  book 
containing  obsoene,  indecenj:,  and  impure  lan- 
guage, manifestly  tending  to'  corrupt  the  morals 
of  youth,  specifications  of  alleged  obscenity,  con- 
sisting of  descriptions  of  seductive  actions  and 
of  highly  wrought  sexual  passions,  held  to  re- 
quire submission  to  the  jury  of  the  question 
whether  such  matter  was  so  indecent  as  to  man- 
ifestly tend  to  the  corruption  of  the  morals  of 
youth. 

[Ed.  Note.— For  other  cases,  see  Obscenity, 
Dec.  Dig.  i  19.*] 

3.  Criminal   Law    (S   829*)— Inbtbuctions— 
Refusai.  of  Request. 

It  is  not  error  to  refuse  a  requested  charge 
substantially  covered  by  the  instructions  given. 
[E3d.    Note.— For   other   cases,    see    Criminal 
Law,  Cent.  Dig.  8  2011 ;   Dec  Dig.  $  829.*]  . 

Exceptions  from  Superior  Court,  Suffolk 
County ;   John  F.  Brown,  Judge. 

Joseph  Buckley  was  convicted  of  selling  a 
certain  printed  book,  entitled  "Three  Weeks," 
alleged  to  contain  certain  obscene.  Indecent 
and  Impure  language  manifestly  tending  to 
the  corrupti<m  of  the  morals  of  youth,  and 
he  brings  exceptions.     Overruled. 

Isaac  Isaacs,  Asst.  Dlst  Atty.,  for  the  Com- 
monwealth.- Frederic  H.  Cliase  and  Henry 
A.  Guiler,  for  defendant 

HAMMOND,  J.  This  Is  an  indictment  un- 
der Rev.  Laws,  c.  212,  |  20,  charging  the  de- 
fendant with  selling  "a  certain  printed  book" 
which  contained  "certain  obscene,  indecent 
and  impure  language,  and  manifestly  tend- 
ing to  the  corruption  of  the  morals  of  youth." 
The  case  Is  befpre  us  upon  the  defendant's 
exceptions  to  the  overruling  of  the  motion  to 
quash  the  Indictment  and  to  the  refusal  of 
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the  court  to  glye  certain  rulings  requested 
at  tbe  trial.  It  Is  stated  in  the  defendant's 
brief  that  the  questions  raised  in  the  motion 
to  quash,  so  far  as  now  relied  upon,  are  cov- 
ered In  his  request  for  rulings.  We  therefore 
shall  consider  that  motion  no  further,  bat 
shall  pass  at  once  to  the  questions  of  law 
which  arise  out  of  tbe  refusal  to  give  the 
rulings  requested  at  the  trial. 

There  were  26  requests,  none  of  which 
was  given  In  the  language  asked  for,  al- 
though the  law  contained  In  some  of  them,  so 
far  as  material  to  tbe  case,  was  adopted  by 
tbe  Judge  in  his  dtarge.  It  seems  best  to 
treat  the  question  in  a  topical  way  rather 
than  to  speak  of  the  requests  individually. 
This  is  substantially  the  way  in  which  the 
questions  are  discussed  upon  tbe  defendant's 
brief. 

Tbe  defendant  strongly  contends  tliat  tbe 
Judge  should  have  defined  at  greater  length 
than  he  did  the  terms  "obscene,"  "indecent," 
"Impure,"  and  "manifestly."  While  it  Is  true 
perhaps  that  by  illustration  or  tbe  use  of 
synonyms  the  judge  might  have  explained 
more  fully  the  meaning  of  these  terms,  still 
it  is  to  be  remembered  that  they  are  not  tech- 
nical terms.  They  are  common  words  and 
may  be  assumed  to  be  understood  In  their 
common  meaning  by  an  ordinary  jury.  So 
tar  as  the  Judge  undertook  to  define  we  see 
no  error,  and  we  cannot  say  as  matter  of  law 
that  his  failure  to  define  more  at  length  was 
erroneous  in  law  or  prejudicial  to  the  de- 
fendant. 

It  Is  strongly  contended  by  tbe  defendant 
that  the  language  complained  of  Is  neither 
obscene  nor  indecent  nor  impure,  and  that  it 
does  not  manifestly  tend  to  tbe  corruption 
of  the  morals  of  youth;  and  in  support  of 
bis  contention  the  following  language  Is  used 
in  his  brief: 

"The  language  of  those  parts  of  the  book 
specified  in  the  Indictment  Is  neither  impure 
nor  Indecent  within  the  meaning  of  the  stat- 
ute. No  word,  sentence  or  paragraph  can  be 
pointed  out  which  can  be  described  by  either 
of  these  terms.  If  the  statute  is  to  be  con- 
strued- to  cover  all  language  which  conveys 
or  suggests  thoughts  of  sexual  relations,  or 
even  illicit  intercourse,  it  will  certainly  in- 
dnde  a  great  part  of  what  Is  considered  good 
and  decent  literature.  Indecent  and  impure 
language  cannot  be  such  as  is  widely  read 
and  openly  discussed.  The  very  terms  them- 
selves Import  that  matters  thus  described 
cannot  be  openly  read  or  decently  discussed ; 
yet  It  Is  submitted  that  the  book  in  question 
can  be  widely  and  openly  read  and  discussed 
without  causing  general  corruption  of  morals 
or  denoting  general  depravity. 

"The  language  referred  to  does  not  mani- 
festly tend  to  the  corruption  of  youth.  It  Is 
not  sufficient,  under  this  clause  of  the  statute, 
that  the  language  be  such  as  might  tend  to 
corrupt  the  thoughts  of  the  young.  It  must 
obviously  and  incontrovertlbly  have  that  tend- 
ency. If  there  is  any  room  for  doubt  up- 
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on  that  point  the  statute  does  not  apply. 
The  language  of  this  book  is  not  such  that 
It  can  properly  be  said  'manifestly'  to  tend 
to  corrupt  or  deprave." 

But  we  think  that  the  case  was  properly 
submitted  to  the  jury.  It  could  not  be  ruled 
as  matter  of  law  that  the  jury  could  not  find 
the  book  within  the  prohibition  of  the  stat- 
ute. In  prosecutions  like  this,  considerations 
similar  to  those  thus  urged  in  this  case  are 
frequently,  if  not  usually  presented,  In  be- 
half of  the  defendant,  and  they  are  entitled 
to  consideration.  But  after  all  there  is  a 
practical  side.  Doubtless  an  artist,  when 
looking  In  his  studio  upon  the  model  before 
him,  in  the  figure  of  a  perfectly  formed  young 
woman  standing  completely  nude,  may  be  so 
much  under  the  Influence  of  the  esthetic 
principles  of  his  profession,  and  so  intent 
in  his  wish  to  copy  with  perfect  exactness 
the  living  picture,  as  not  to  have  one  obscene. 
Indecent  or  impure  thought  or  the  slightest 
sexual  desire,  but  on  tbe  contrary  he  may  be 
perfectly  absorbed  In  the  purest  feeling  of 
admiration  and  wonder  at  the  artistic  beauty 
of  the  creation  before  him.  But  it  by  no 
means  follows  that  If  he  should  open  wide 
the  doors  of  his  studio  and  fill  it  with  people 
from  the  crowded  streets,  they  would  be 
moved  by  tbe  same  lofty  and  pure  feelings. 
And  In  passing  upon  the  question  whether 
such  an  exhibition  was  obscene  or  tended  to 
corrupt  the  morals  of  youth,  a  Jury  would 
not  be  justified  In  considering  only  the  feel- 
ing of  the  artist  They  should  consider  that 
not  every  i)erson  is  so  much  absorbed  in  the 
artistic  features,  and  that  tlie  exhibition  of 
such  a  model  may  rather  arouse  in  many 
spectators  passions  of  a  merely  animal  na- 
ture. 

And  so  a  reader  may  be  so  Interested  In  the 
development  of  the -character  of  a  woman — 
no  matter  how  wanton — as  a  merely  psychic 
study,  as  to  read  such  a  book  as  this  without 
a  single  impure  or  unworthy  thought.  And 
It  may  be  that  the  author  of  this  book  was 
In  full  sjmipathy  with  such  a  state  of  mind 
when  she  wrote  It  and  sent  It  forth  to  the 
reading  public.  It  may  be  also  that  the  liter- 
ary style  of  the  book  is  such  that  many  a 
reader  finds  that  to  be  the  most  attractive 
feature;  and  the  thinly  veiled  allusions  to 
an  Intense  desire  for  sexual  Intercourse  and 
to  the  arts  of  seduction  leading  to  It  and 
exciting  It  may  be  unheeded  by  him.  But 
such  an  author  cannot  expect  that  the  read- 
ing public  as  a  whole  will  so  read  her  pro- 
duction. Descriptions  of  seductive  actions 
and  of  highly  wrought  sexual  passion,  even 
when  sanctified  by  what  the  author  lias  call- 
ed "love,"  are  very  likely  to  be  seen  In  an- 
other light  tending  towards  the  obscene  and 
Impure.  And  an  author  who  has  disclosed 
80  much  of  the  details  of  the  way  to  the 
adulterous  bed  and  who  has  kept  the  cur- 
tains raised  In  the  way  that  the  author  of 
this  book  has  kept  them,  can  find  no  fault  if 
the  jury  say  that  not  tbe  spiritual  but  the 
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animal,  not  tfae  pure  but  the  Impure,  Is  what 
the  general  reader  will  find  as  the  most  con- 
spicuous thought  Buggested  to  him  fiB  b6 
reads. 

The  twenty-sixth  request  was  properly  re- 
fused; and  the  language  ot  the  charge  auffl- 
clently  and  accurately  stated  the  law  on  the 
subject-matter  of  this  request  Although  the 
twenty-first,  twenty-second  and  twenty-third 
rulings  were  not  given  In  their  precise  lan- 
guage, yet  this  subject  was  sufficiently  treat- 
ed In  the  charge.  We  see  no  error  In  the 
manner  In  which  the  court  dealt  wltli  any 
of  the  requests. 

Exceptions  overruled. 


(201  Mass.  tK) 

MAIiONB,  Atty.  Gen.,  r.  PROVIDENT  INST. 
rOR  SAVINGS  IN  BOSTON. 

(Supreme  Judicial  Court  of  Massachasetta.    Suf- 
folk.   Jan.  11,  1909.) 

1.  OOHSIITOTIOKAI.   LAW    ft    42*)— CJONSTTTC- 

TiONAi.  QtTEsnoNS— Right  to  Urge. 

Objection  to  the  constitutionality  of  a  stat- 
ute, founded  only  cm  the  interests  of  persons 
who  do  not  appear,  cannot  be  urged  by  other 
parties  to  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Oonstltution- 
al  Law,  Cent  Dig.  {  39;   Dec.  Dig.  |  42.*] 

2.  Absentees  (|  6*)— Pbopebtt— Gontboi.  bt 

COUHOnWEALTH. 

The  charter  of  a  savings  bank  and  a  con- 
tract between  the  institution  and  depositor  is 
subject  to  the  sovereign  power  of  the  common- 
wealth through  proper  proceedinsa  to  possess 
itself  of  a  deposit  abandoned  by  Its  owner  ab- 
senting himself  from  the  commonwealth  without 
leaving  any  one  to  represent  him  for  many 
years. 

[Ed.   Note. — ^For  other  cases*  see  Absentees, 
Dec.  Dig.  S  6.*] 

8.  Absertees  (I  6*)— Receivers— Bank  De- 
posit. 

A  receiver  of  the  property  of  an  absentee 

savings  bank  depositor,  appointed  as  authorized 

by  Rev.  Laws,  c.  144,  §  4,  as  amended  by  St. 

1904,  p>  178,  c  206,  has  power  to  collect  and 

hold  the  deposit. 
[Ed.   Note. — For  other  cases,  see  ^-bsentees, 

Dec.  Dig.  {  6.*] 

4.  Absentees  (8  3*)— Savings  Bank  Deposit 
— Payment  to  State— Statutes. 

St  1908,  p.  606,  c.  590,  U  56,  57,  author- 
izing the  probate  court  on  the  application  of 
the  Attorney  General  to  direct  payment  of  sav- 
ings bank  deposits  to  the  State  Treasurer  after 
they  shall  have  remained  unclaimed  for  more 
than  80  years  from  the  date  of  tfae  last  deposit, 
withdrawal  ot  principal  and  interest,  or  addi- 
tion of  interest  on  the  passbook,  for  which  no 
claimant  is  known  or  when  the  depositor  can- 
not be  found,  is  constitutional. 

[Ed.   Note. — For  other  cases,  see  Absentees, 
Dec.  Dig.  i  8.*] 

5.  Absentees  (8  6*)— Satinos  Bank  Deposit 
—Payment  to  State— Notice. 

Under  Rev.  Laws,  c.  162,  8  80,  requiring 
probate  courts  to  make  rules  for  notice  of  pro- 
ceedings to  be  given  to  parties  interested,  peir- 
ponal  notice  is  required  to  a  savings  bank  of  a 

STDoeeding  to  require  payment  to  the  state  of 
eposlts  belonging  to  an  absentee  depositor,  un- 


heard of  for  more  than  SO  years,  aa  authorised 
by  St  1908,  p.  606,  e.  590,  88  96,  67. 

[Ed.  Note.— For  other  cases,  see  Absentees, 
Dec  Dig.  6  6.*] 

Case  Reserved  from  Supreme  Judicial  Gonrt, 
Suffolk  County. 

Application  to  probate  court  by  Dana  Ma- 
lone,  Attorney  General,  for  the  payment  to 
the  State  Treasurer  of  certain  unclaimed  de- 
posits In  the  hands  of  the  Provident  Institu- 
tion for  Savings  in  Boston.  Decree  for  peti- 
tioner, and  defendant  appeals  to  tfae  Supreme 
Judicial  Court,  where  a  single  Justice  re- 
served the  matter  for  conslderatioii  of  the 
full  court    Decree  affirmed, 

John  Chipman  Gray,  Wm>  B.  Trask,  and 
Roland  Gray,  for  appellant  Dana  Malone^ 
Atty.  Gen.,  and  Fred  T.  Fidd,  Asst  Atty. 
Gen.,  for  appellee. 

BtNOWI/TON,  O.  J.  This  application  to 
the  probate  court  was  brought  by  the  Attor- 
ney General,  under  St  1907,  p.  292,  c.  340, 
which  Is  now  found  In  St  1906,  p.  606,  c  590, 
88  06,  57.    This  statute  Is  as  follows; 

"Section  1.  The  probate  court  shall,  upon 
the  application  of  the  Attorney  General  and 
after  public  notice,  order  and  decree  that 
all  amounts  of  money  heretofore  or  hereafter 
deposited  with  any  savings  bank  or  trust 
company  to  the  credit  of  depositors  who 
have  not  made  a  deposit  on  sold  account,  or 
withdrawn  any  part  thereof,  or  the  Intelv 
est,  or  on  whose  passbooks  the  interest  has 
not  been  added,  which  shall  have  remained 
unclaimed  for  more  than  thirty  years  after 
the  date  of  such  last  deposit,  withdrawal  of 
any  part  of  principal  or  interest,  or  adding 
of  interest  on  the  passbook,  and  for  whl<^ 
no  claimant  is  known,  or  the  depositor  of  It 
cannot  be  found,  shall,  with  the  Increase  and 
proceeds  thereof,  be  paid  to  the  Treasurer 
and  Receiver  General,  to  be  held  and  used  by 
him  according  to  law,  subject  to  be  repaid 
to  the  person  having  and  establishing  a  law* 
ful  right  thereto,  with  Interest  at  the  rate 
of  three  per  cent  per  annum  from  the  time 
when  it  was  so  paid  to  said  treasurer  to  the 
time  when  It  is  paid  over  by  him  to  such, 
person. 

"Sec.  2.  Any  person  claiming  a  right  to 
money  deposited  with  the  Treasurer  and  Re- 
ceiver General  under  the  provisions  of  the 
preceding  section  of  this  act  •  •  •  may 
establish  the  same  by  a  petition  to  the  su- 
perior court,  as  provided  In  section  1  of  chap- 
ter 201  of  the  Revised  Laws,  as  amended  by 
section  1  of  chapter  870  of  the  acts  of  the 
year  1905." 

The  question  presented  by  the  report  is 
whether  the  law  Is  constitutional.  The  ob- 
jections to  It,  on  the  part  of  the  respondent, 
are  that  it  Is  in  contravention  of  the  Consti- 
tution of  Massachusetts,  and  particularly  of 
sections  10  and  12  of  the  Declaration  of 
Rights,  that  it  is  In  contravention  of  the 
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fourteenth  amendment  of  the  Constitution 
of  the  United  States,  In  that  It  deprlTes  per- 
sons of  their  pTopetty  without  due  process 
of  law,  and  that  it  la  in  contravention  of  the 
same  Constitution  in  that  it  Impairs  the 
obligation  of  contracts. 

Inasmuch  as  the  depositors  referred  to  Jn 
the  application  have  not  appeared,  and  no 
one  represents  them  or  any  of  them  before 
the  court,  objections  to  the  constitutionality 
of  the  statute,  founded  only  on  their  Inter- 
ests, are  not  open  to  this  respondent  Hlng- 
ham  v.  Qulncy  Bridge  Corp.,  6  Allen,  3S3- 
357;  Lampasas  ▼.  Bell,  180  U.  S.  27»-284, 
21  Snp.  Ct  S68, 45  L.  Ed.  527;  Hatch  v.  Rear- 
don,  204  D.  S.  152-160,  27  Sup.  Ct  188,  61  I* 
Ed.  41B.  But  inasmuch  as  most  of  the  ob- 
jections that  they  might  make  are  founded 
upon  considerations  which  are  applicable  to 
the  claims  of  this  respondent,  although  per- 
liaps  from  a  different  imlnt  of  view,  we  shall 
deal  with  the  questions  presented  without 
dose  scrutiny  of  the  respondent's  right  to 
raise  them. 

The  principal  argument  of  the  respondent 
has  been  In  support  of  six  propositions,  as 
follows: 

"1.  The  Leglslatare  cannot  substitute  an- 
other person  for  the  person  with  whom  title 
depositor  made  his  original  contract 

"2.  The  Legislature  cannot  substitute  a 
right  to  the  whole  of  a  small  fund  for  a 
proportional  share  of  a  deposit  In  a  very 
large  one. 

"8.  The  Legislature  cannot  turn  a  cestui 
que  trust  of  the'  savings  bank  into  a  mere 
creditor  of  the  state. 

"4.  The  Legislature  cannot  Impair  (b»  de- 
positor's rigbt  to  Interest 

"5.  The  LegiBlature  cannot  deprive  the  re- 
spondent of  the  right  to  retalu  the  deposits 
until  called  for  by  the  owners. 

"6.  The  Legislature  cannot  deprive  a  bank 
of  its  right  to  do  business  in  accordance  with 
the  terms  of  Its  charter." 

The  argument  in  support  of  these  propo- 
sitions seems  to  assume  that  the  contract 
between  the  respondent  and  each  depositor 
was  made  to  continue  for  all  time,  even  If 
the  depositor  should  die,  leaving  no  heirs,  so 
that  his  property  would  escheat  to  the  com- 
monwealth under  Rev.  Laws,  c.  140,  !  S,  or 
should  absent  himself  for  many  years  from 
the  commonwealth,  leaving  no  one  to  repre- 
sent him  or  care  for  his  estate,  and  should 
abandon  his  property  altogether.  On  the 
contrary  the  charter  granted  to  the  Institu- 
tion for  Savings  and  the  contract  between 
the  institution  and  Its  depositors  must  be  as- 
sumed to  have  been  subject  to  the  sovereign 
power  of  the  commonwealth,  through  proper 
proceedings,  to  take  possession  of  property 
that  escheats  to  the  commonwealth  and  hold 
tt  as  its  own,  and  also  to  take  into  its  care 
and  custody  property  abandoned  by  its  own- 
er, when  he  Is  an  absentee  from  the  common- 
wealth, leaving  no  one  to  represent  him  for 
many  years,  and  cannot  be  found.    The  right 

8eN.E.-68 


of  the  commonwealth,  in  its  sovereign  poww, 
to  to  talctt  property  into  its  control  under 
such  circumstances,  is  well  established.  Nel- 
son ▼.  Bllnn.  197  Mass.  279,  88  N.  E.  889,  15 
L.  R.  A.  (N.  S.)  651;  Cunnlus  y.  Rending 
School  District,  196  U.  S.  468,  25  Snp.  Ct  721, 
49  L.  Bd.  1125;  Id.,  206  Fa.  469,  56  Atl.  18, 
98  Am.  St  Rep.  790;  Deaderick  v.  County 
Court,  I'Oold.  (Tenn.)  202.  The  contract  be- 
tween the  corporation  and  eadi  depositor, 
by  an  Implied  condition,  was  to  be  subject  to 
termination  by  the  commonwealtii  whenever 
conditions  should  arise  that  would  Justify 
the  state  in  exercising  this  power  to  take  the 
property  Into  its  care  for  the  benefit  of  the 
peraoos  entitled  to  it,  and  when  the  com- 
monwealth, Ib  view  of  these  conditions, 
shonid  assert  this  power.  There  is  nothing 
In  the  respondent's  charter  that  limits  the 
right  of  the  commonwealth  in  these  particu- 
lars. By  the  act  of  the  Legislature  the  cor- 
poration was  authorised  to  receive  deposits 
of  money,  and  to  use  and  improve  them  to 
the  best  advantage  for  the  persons  making 
the  deposits.  St  1816-18,  p.  346,  c.  92.  The 
ownership  of  property  by  the  deposttora,  and 
the  rigbt  of  the  commonwealth  to  deal  with 
prt^rty  within  its  jurisdiction,  are  not  af- 
fected by  the  statute. 

The  property  is  wltliln  the  commonwealth 
and  subject  to  its  Jurisdiction.  The  obllga> 
tlon  of  a  savings  bank,  chartered  in  Mas- 
sachusetts, to  One  of  its  depos'tors,  is  prop- 
erty subject  to  the  Jurisdiction  of  the  state, 
as  much  as  any  tangible  chattel.  Blackstone 
V.  Mfller,  183  U.  S.  189,  28  Sup.  Ct  277,  47 
U.  Ed.  439;  CUnnius  v  Reading  School  Dis- 
trict, 108  U.  S.  458,  25  Sup  Ct  721,  49  L.  Ed. 
1125;  Id.,  206  Pa.  469,  56  Atl.  16,  98  Am. 
St.  Sep.  700.  If  the  court,  under  Rev.  Laws, 
c.  144,  f  4,  as  amended  l^  St  1904,  p.  178, 
c.  206,  had  appointed  a  receiver  of  the  pn^Eh 
erty  of  any  one  of  those  depositors  as  an 
at>sentee  from  tlie  commonwealth,  there  is 
no  doubt  that  he  would  have  been  entitled 
to  collect  the  money  from  the  respondent  and 
bold  It,  under  the  doctrine  stated  in  Nelson 
V.  Blinn,  ubi  supra.  Most  of  the  questions 
raised  by  the  above-quoted  propositions  could 
be  raised  as  well,  in.  objecting  to  the  consti- 
tutionality of  the  proceedings.  If  the  suit 
were  brought  against  the  savings  bank  by  a 
receiver  appointed  under  that  statute.  Such 
a  suit  would  be  founded- on  the  common- 
wealth's right  to  take  possession  of  the  aban- 
doned property  of  an  absentee.  AH  the  con- 
ditions necessary  to  the  exercise  of  this  right 
must  exist  before  .action  can  t>e  taken  under 
the  statute  now  before  us.  Thirty  years 
must  elapse  after  the  last  act  of  the  deposi- 
tor in  relatldn  to  his  deposit;  and  the  de- 
posit must  t)e  one  for  which  no  claimant  is 
known,  or  of  which  the  depositor  cannot  be 
found.  These  facts  show,  at  least  prima 
fade,  that  there  is  no  owner  in  charge  or 
care  of  the  property,  and  seemingly  that  it 
has  been  abandoned.  The  last-known  owner 
is  an  absentee,  within  the  meaning  of  the 
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word  as  used  in  tihe  dedsions  above  referred 
to.  The  length  of  time  that  the  property 
has  been  left,  without  any  action  by  him  In 
regard  to  It,  famishes  a  strong  presumption 
that,  willingly  or  unwillingly,  or  ignorantly, 
he  has  permanently  abandoned  It  Such  facts 
give  the  state  Jurisdiction  to  take  It  In 
charge. 

There  is  nothing  unconstitutional  in  the 
disposition  made  of  it  under  the  statute.  It 
is  to  be  held  and  used  by  the  Treasurer  and 
Beceiver  Qeneral  according  to  law,  but  all 
the  time  in  recognition  of  the  rights  of  the 
owner,  and  of  the  necessity  of  repaying  It  to 
him,  with  interest,  when  he  establishes  his 
lawful  right  thereto.  The  commonwealth, 
under  the  statute,  becomes  a  kind  of  trustee 
for  the  owner.  The  security  of  the  owner  is 
ample. 

No  question  has  been  raised  by  the  re- 
spondent in  regard  to  the  course  of  procedure 
under  the  statute.  The  courts  can  be  trusted 
to  apply  the  statute  properly,  under  the  rules 
of  law.  Under  our  statutes,  probate  courts 
are  to  make  rules  requiring  notice  of  pro- 
ceedings before  the  courts  to  be  given  to  par- 
ties interested.  Bev.  Laws,  c.  162,  §  80. 
This  means  proper  notice,  which,  as  against 
a  respondent  savings  bank,  would  be  nothing 
less  than  a  personal  notice.  Besides  the 
general  requirements  of  the  Bevlsed  Laws, 
this  act  specially  prescribes  public  notice. 
This  is  suflSdent  Kentucky  Ballroad  Tax 
Cases,  115  U.  S.  S21-834,  6  Sup.  Ct  57,  29 
li.  Ed.  414;  Beakes  v.  Da  Cunha,  120  N.  Y. 
293,  27  N.  B.  261.  The  statute  implies  that 
the  whole  course  of  procedure  will  be  legal 
and  proper. 

Inasmuch  as  the  state  has  the  substantive 
right  to  take  the  property  into  Its  charge  and 
terminate  the  relations  between  the  savings 
bank  and  the  depositor  under  the  conditions 
de8crit>ed  in  the  statute,  and  to  hold  the 
property  as  a  trustee  for  the  true  owner  until 
he  comes  and  establishes  his  right,  the  stat- 
ute is  constitutional. 

Decree  of  probate  court  affirmed 


(200  Haas.  S71) 

BOWIE  T.  OOFFIN  VALVE  (X). 

SAME  V.  FITCHBURG  STEAM  BNaiNB 

CO. 

(Sopreme  Judicial  Court  of  Massacbusetta. 

Suffolk.     Jan.  7,  1909.) 

1.  Masteb  ahd  Sesvant  (I  281*) — Itxjwy  to 

EmPLOT*   —    CONTRIBDTOBT   NEOUQKKCS  — 

Evidence — Sufficiknct. 

Evidence  Jield  to  warrant  a  finding  tbat  as 
employe*  injured  while  helping  move  a  casting, 
was  not  gnilty  of  contribotoiy  negligence. 

[Va.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  281.*] 

2.  Mabtes  ahd  Servant  (|  279*)— Isju«t  to 
euflotft  —  "supebiutendbnt*'— evidencb 
— sutfiomnct. 

Evidence  held  to  wmnant  a  ilnding  that  an 
•KployC  having  charge  of  the  erection  of  a  sta- 


tionary engine  was  a  "sapertatendent,*  within 
the  employer's  liability  statute. 

[VSi.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  f  279.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  7,  p.  6792.] 

8.  Masteb  and  'Servant  (i  88*)— Bklatioh  or 

Pasties— SupuuNTENDEMTS. 

If,  while  the  seller  of  a  stationary  engins 
was  Installing  it,  an  employe  ot  the  buyer  vol- 
nntarlly  became  an  employe  of  the  seller,  the 
seller  owed  him  a  statutory  duty  of  competent 
superintendence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  ^  88.*] 

4.  Masteb  and  Servant  ({  88*)— Identitt  or 
Bmploykb— Independent  Contractor. 
Unless  an  employe  knew  he  was  working 
for  an  independent  contractor  while  the  con- 
tractor wss  installing  machinery  for  the  eln- 
ployer,  no  relation  of  employer  and  employe  ex- 
isted between  the  employe  and  the  contractor, 
since  he  could  not  be  transferred  from  one  em- 
ployer to  another  without  his  consent,  expressly 
given  or  implied. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  146;   Dec.  Dig.  S  88.*] 

0.  Evidence   (|  514*)  — Espbbt  Opinions-* 

Movement  of  Castings. 

It  was  not  error  to  exdade  an  expert  opin- 
ion as  to  whether  one  man  at  a  rope  was  suffi- 
cient to  prevent  a  casting,  as  it  wss  beii^  mov» 
ed  Into  position,  from  swinging  too  rapidly  in 
toward  the  base  where  it  was  to  rest;  the  jury 
being  competent  to  dedde  the  question  for  them^ 
selves,  since  it  involved  a  simple  mechanical  op- 
eration. 

[Ed.  Note.— For  other  cases,  see  Elvidence. 
Cent  Dig.  §|  2319-2323;    Dec.  Dig.  {  614.*] 

Exertions  from  Superior  Court,  Suffolk 
County. 

Actions  by  Henry  J.  Bowie  against  the  Cof- 
fin Valve  Company  and  against  the  Fitchburc 
Steam'Engine  Company.  From  a  verdict  for 
defendants,  plaintiff  brings  exceptions  under 
a  single  bill.     Exceptions  sustained. 

8.  A.  Fuller  and  Chas.  Toye,  for  plalntiSL 
John  Lowell  and  James  A.  Lowell,  for  de- 
fendant Coffin  Valve  Co.  Arthur  P.  Stone 
and  Frederick  W.  Fosdick,  for  defendant 
Fitcbburg  Steam  Engine  Oo. 


BBALB7,  J.  These  actions  of  tort  were 
tried  together,  and,  a  verdict  having  been 
ordered  in  favor  of  both  defendants,  the  cas- 
es are  before  us  on  a  single  bill  of  exceptions. 
The  pleadings  contain  two  counts  at  common 
law,  and  two  under  the  statute;  but,  as  the 
plaintiff  relied  only  upon  the  third  count 
charging  negligence  of  some  person  Intrusted 
by  the  defendants  with  superintendence,  the 
other  counts  are  immaterial.  The  question 
for  decision  is  whether  there  was  any  evi- 
dence which  would  warrant  a  verdict  for 
the  plaintiff  against  either  or  both  defend- 
ants. Independently  of  the  Inquiry  ss  to 
which  one  of  the  two  was  bis  master  at  the 
time  of  the  accident  each  defendant  con- 
tends thst  he  was  not  In  the  exercise  of  due 
care  and  assumed  the  risk.  But  bis  general 
employment  had  been  that  of  a  machinistfs 
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helper,  and  he  never  had  worked  in  the  man- 
ner described.  In  hoisting  Into  place  heavy 
castings  while  setting  up  a  stationary  steam 
engine.  If,  in  connection  with  his  inexperi- 
ence in  this  particular  line  of  service,  there  is 
taken  into  consideration  the  additional  facts, 
that  the  work  was  done  under  the  Immediate 
supervision  of  a  person  who  could  have  been 
found  to  have  been  acting  as  superintendent, 
and  tliat  when  directed  to  pull  upon  the 
chain  falls  he  bad  the  right  to  rely  upon  the 
presumption  that  sufficient  precaution  had 
•been  taken  to  prevent  the  casting,  or  section 
of  the  fly  wheel,  as  It  rose  from  the  ground 
from  swinging  in  too  quickly  as  It  was  lower- 
ed into  final  position,  the  Jury  could  find  that, 
being  at  work  in  his  appointed  place  under 
the  eye  of  the  master's  representative,  he 
was  not  guilty  of  contributory  negligence  if 
he  failed  to  appreciate  fully  the  danger  that 
his  fellow  servant,  who  was  In  charge  of  the 
guy  rope,  might  be  unable  to  prevent  the 
rope  from  slipping  and  the  load  from  swing- 
ing so  rapidly  forward  as  to  strike  him. 
Feeney  v.  York  Mfg.  Co.,  189  Mass.  336,  75 
N.  H.  783;  Meagher  v.  Crawford  Laundry 
Machine  Co.,  187  Mass.  586,  589,  78  N.  E. 
853,  and  cases  cited ;  Connolly  v.  Booth,  198 
Mass.  577,  84  N.  B.  799 ;  Robertson  v.  Hersey, 
198  Mass.  529,  84  N.  E.  848.  if  there  was 
evidence  for  the  Jury  on  this  issue,  the  de- 
fendants urgently  insist  that  they  severally 
are  without  fault  But  the  Jury  would  be 
warranted  In  finding  that  one  Daniels,  to 
whom  was  delegated  the  sole  charge  of  erect- 
ing the  engrtne,  and  whose  orders  the  plaintiff 
was  directed  to  obey,  was  acting  as  super- 
intendent within  the  meaning  of  the  statute. 
Jordan  v.  New  England  Structural  Co.,  197 
Mass.  43,  83  K.  E.  332 ;  Murphy  v.  New  York, 
New  Haven  &  Hartford  Railroad  Co.,  187 
Mass.  18,  72  N.  E.  330 ;  Baldwin  v.  American 
Writing  Paper  Co.,  196  Mass.  402,  82  N.  E.  1. 
The  selection  and  use  of  the  appliances,  their 
proper  adjustment,  the  method  of  operation, 
and  the  number  of  men  who  should  be  at  the 
falls,  or  managing  the  guy  rope,  were  all 
within  his  supervision  and  control.  He  was 
there  because  of  his  knowledge  and  skill  to 
"superintend  the  erection  of  the  engine,  ready 
for  steam  connections."  It  was  a  matter 
pecnllarly  within  hla  Judgment  to  determine 
how  many  men  were  necessary  safely  to  man- 
age the  rope  attacheid  to  the  casting,  and  the 
evidence  plainly  showed,  or  it  could  have 
been  found,  that  either  more  men  ought  to 
have  been  directed  to  steady  the  load  or  a 
different  method  should  have  been  adopted. 
But  If  this  was  sufficient  to  require  the  sub- 
mission of  this  Issue  to  the  Jury  under  the 
decisions  In  Reardon  v.  Byrne,  195  Mass.  146 
80  N.  E.  827,  and  Connolly  v.  Booth,  198 
Mass.  577,  84  N.  E.  799,  and  cases  cited,  we 
are  brought  to  the  further  question,  in  whose 
service  was  the  plaintiff  employed  when  In- 
jured? It  was  part  of  its  contract  that  the 
Fltchburg  Steam  Engine  Company  should  set 
up,  connect  and  "turn  over"  the  engine  in 


running  order.  In  performance  of  this  part 
of  the  contract,  it  sent  Daniels.  Upon  the 
uncontradicted  evidence  he  was  there,  and 
acting,  not  as  the  representative  of  the  ven- 
dee, but  of  the  vendor.  In  the  prosecution  of 
the  work,  he  alone  gave  the  necessary  or- 
ders, which  were  obeyed  by  the  men,  includ- 
ing the  plaintiff,  all  of  whom  had  been  fur- 
nished l^  the  vendee.  He  was  vested  with 
the  power  of  control,  and  the  scope  of  his 
authority  Included  everything  which  might 
be  properly  required  for  the  installation  of 
the  engine,  even  If  his  expenses  were  to  be 
borne  by  the  Coffin  Valve  Company,  which 
also  was  to  furnish  at  its  own  expense  such 
"laboring  help  as  needed."  If  while  per- 
forming this  particular  service  the  plaintiff 
voluntarily  subjected  himself  to  the  com- 
mands of  Daniels,  and  became  the  servant 
of  the  Fltchburg  Steam  Engine  Company, 
then  under  the  statute  It  would  owe  to  him 
the  duty  of  competent  superintendence.  De- 
lory  V.  Blodgett,  185  Mass.  126,  69  N.  E.  1078, 
64  L.  R.  A.  114,  102  Am.  St  Rep.  328;  Ou- 
llghan  V.  Butler,  189  Mass.  290,  291,  75  N.  E. 
726;  Haskell  v.  Boston  District  Messenger 
Co.,  190  Mass.  189,  193,  7G  N.  E.  215,  2  L.  R. 
A.  (N.  S.)  1091,  112  Am.  St.  Rep.  824.  Be- 
fore the  contract  had  been  introduced,  there 
was  no  evidence  that  Daniels  was  present 
as  Its  representative,  but  after  the  contract 
had  been  put  in  it  was  a  question  of  fact 
whether  the  plaintiff  knew  he  was  working 
for  an  Independent  contractor  and  consent- 
ed to  the  transference.  Unless  this  was 
found,  the  relation  had  not  been  established, 
for  he  could  not  be  transferred  from  one 
master  to  another  without  his  consent,  either 
expressly  given  or  implied  from  the  nature 
and  character  of  the  work  when  compared 
with  his  ordinary  employment.  Driscoll  t. 
Towle,  181  Mass.  516,  518,  63  N.  E.  922 ;  Hef- 
feman  v.  Fall  River  Iron  Works  Co.,  197 
Mass.  28,  83  N.  E.  5. 

But  if  the  case  against  this  company 
should  have  been  submitted  to  the  Jury,  it 
does  not  follow  that  a  verdict  in  favor  of  the 
Coffin  Valve  Company  was  rightly  ordered. 
This  defendant  rested  on  the  testimony  of- 
fered by  the  plaintiff.  The  contract  had  not 
been  put  in  evidence,  and  no  discussion  Is 
called  for,  to  make  plain,  what  is  evident  up- 
on the  record,  that  as  the  case  then  stood  the 
Jury  could  have  found  that  Daniels  was  in 
its  service,  and  had  been  intrusted  with  su- 
perintendence. Feeney  v.  York  Mfg.  Co.,  189 
Mass.  336,  75  N.  E.  733 ;  Murphy  v.  New 
York,  New  Haven  &  Hartford  Railroad  Co., 
187  Mass.  18,  21,  72  N.  E.  330;  Baldwin  v. 
American  Writing  Paper  Co.,  196  Mass.  402, 
408,  82  N.  E.  1.  The  verdict,  therefore,  as  to 
this  defendant  also  must  be  set  aside,  and,  as 
there  must  be  a  new  trial,  the  exceptions  to 
the  exclusion  of  the  question  asked  of  the 
plaintiff's  expert  should  be  considered.  The 
inquiry  of  fact  was  whether  one  man  at  the 
rope  would  be  sufficient  to  prevent  the  cast- 
ing, as  it  was  being  raised  into  position,  from 
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too  rapidly  swinging  in  toward  the  base 
where  It  was  to  rest  While  it  might  hare 
been  admitted  in  the  discretion  of  the  pre- 
siding Judge,  if  be  thought  the  jury  would 
be  aided  by  the  expert's  opinion,  yet  from 
their  common  knowledge  of  what  at  most 
was  a  simple  mechanical  operation  not  in- 
Tolving  tecbnlcftl  skill,  they  were  fully  com- 
petent to  decide  this  for  themselves.  Preo- 
dible  ▼.  Connecticut  River  Bifg.  Co.,  160 
Mass.  131,  36  N.  E.  676 ;  Meeban  v.  Holyc^e 
Street  RaUway  Co.,  186  Mass.  511,  614,  72 
N.  E.  61;  Erlckson  v.  American  Steel  & 
\nre  Ca.  193  Mass.  119,  126,  78  N.  E.  761; 
Whalen  v.  Rosnosky,  195  Mass.  645,  647,  81 
N.  E.  282,  122  Am.  St  Repi  271. 
'Exceptions  sustained. 

<!00  IfaBS.  482) 

MUTUAL  IX>AN  CO.  v.  MARTELIj. 

(Supreme  Jadldal  Court  of  Massachusetts. 

Suffolk.    Jan.  6,  1909.) 

1.  CoKSTiTirnoNAt  Law  (8  81*)  — Scopb  of 

Police  Poweb  of  Statb. 

In  the  exercise  of  its  police  power,  the  state 
may  legislate  for  the  public  health,  safety,  mor- 
als, ana  welfare. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  148;   Dec.  Dig.  |  81.*] 
a  CoNSTTTttnoNAi,  Law  (§  89*)— Fbbcdom  of 

CONTBACT— ASSIONMEKTS  OF  FuTtTBE  WAQBB 

— Statxttort  Regulation. 

St  1908,  p.  714,  c  605,  SS  7,  8,  reoulring 
for  assignments  of  future  wages  as  security  for 
loans  only  of  leas  than  $200  the  written  accept- 
ance by  the  employer,  and  in  addition,  in  the 
case  of  a  married  assignor,  the  written  consent 
of  his  wife,  and  that  the  assignment  be  record- 
ed, are  constitutional  as  a  proper  exercise  of 
the  police  power  of  the  state  to:  legislate  for  the 
public  welfare. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  89.*] 

3.  CoNSTTrunosAi    Law   (J   208*)  —  Class 
Legislaxxon  —  Assignment    of    Pctubb 

A^AGKS 

The  fact  that  St  1908,  p.  714,  c.  605,  I8  7, 
8,  requiring  assignments  of  future  wages  secur- 
ing loans  of  less  than  $200  to  comply  with  cer- 
tain conditions,  does  not  apply  to  assignments 
-^  such  waj^cs  to  secure  other  debts,  is  not  an 
unlawful  discrimination  against  the  maJcen  of 
small  loans. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  S  208.*] 

4.  CoNsirrcTiONAL    Law    (S    240*)  — Equal 
Protection  of  the  Laws— AssioRmNT  of 

FUTURB  WaOes. 

The  fact  that  by  St  1908,  p.  714,  c.  005,  S 
6,  loans  made  by  national  banks,  banking  insti- 
tntions  under  superriaion  of  the  banking  com- 
missioner, and  loan  companies  and  institutions 
established  by  special  charter  and  under  the 
same  supervision,  are  exempt  from  the  opera- 
tion of  the  act,  which  by  sections  7  and  8  reg- 
ulates assignments  of  future  wages  as  secnrity 
for  loans,  does  not  make  the  act  invalid,  as  de-- 
nying  the  equal  protection  of  the  law  to  other 
lenders. 

[E>L  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  S  240.*] 

5.  Statutes   (5   64*)— Partial  iNVALiniTT— 
Effect. 

The  eariier  part  of  St  1908,  p.  713,  c.  605, 
provides  a  sjrstcm  of  licensing  the  makers  of 


small  loans  without  security.  -  Section  C  ei- 
empts  certain  banks  and  loan  institutions  from 
the  operation  of  the  act.  The  last  two  sections 
require  that  assignments  of  future  wages  as 
security  for  loans  of  less  than  $200  shall  com- 
ply with  certain  requirements  as  to  consent  of 
the  employer  and  or  the  employe's  wife,  if  any, 
and  shall  be  recorded.  Held,  that  the  latter 
part  of  the  statute  is  so  far  independent  of  the 
earlier  part  that  it  would  probably  have  been 
enacted  by  itself,  if  the  Legislature  had  thought 
the  earlier  part  unconstitutional,  and  hence  the 
validity  of  the  earlier  part  need  not  be  consid- 
ered in  passing  on  the  constitutionality  of  the 
latter  part. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  i  64.*] 

Appeal  from  Superior  Court,  Soffollc 
County. 

Action  by  the  Mutual  Loan  Company 
against  George  J.  Martell.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
Onued. 

Carver  8c  Carver,  for  appellant  Otto  C 
Scales,  for  appellee.  Guy  A.  Ham,  for  Mill 
Men's  Assn.  of  Greater  Boston. 

KNOWLTON,  C.  X  This  is  an  action  of 
contract  to  recover  the  amount  of  two  prom- 
issory notes  for  $27.50  each,  which  were  giv- 
en by  two  dlfTerent  persons,  with  an  assign- 
ment by  each  of  wages  to  be  earned  in  the 
future  in  the  defendant's  service.  The  dec- 
laration contains  two  counts,  one  tor  tbe 
amount  of  each  note,  and  in  each  count  It 
is  averred  that  the  asslgnm^it  was  recorded 
In  the  clerk's  oflBce  of  the  city  of  Boston  and 
a  copy  of  it  served  on  the  defendant  and 
that  the  assignor  earned  wages  to  tbe 
amount  of  the  note  in  the  service  of  tiie  de- 
fendant which  the  defendant  is  bonsd,  un- 
der the  assignment  to  pay  to  tbe  plaintiff. 
The  case  comes  before  us  upon  an  agreed 
statement  of  facts,  under  which  a  Judgment 
for  the  defendant  was  ordered  in  the  su- 
perior court  and  the  plaintlfl  appealed. 

The  defense  is  founded  upon  8t  1908,  Pl 
714,  c.  606,  of  which  sections  7  and  8  are  as 
follows: 

"Sec.  7.  No  assignment  of  or  order  for 
wages  to  be  earned  in  the  future,  to  secure  a 
loan  of  less  than  two  hundred  dollars,  shall 
be  valid  against  an  employer,  of  the  person 
making  said  assignment  or  order,  until  said 
assignment  or  order  Is  accepted  In  writing 
by  the  employer,  and  said  assignment  or  or^ 
der  and  the  acceptance  of  the  same  have 
been  filed  and  recorded  with  tbe  clerk  of  tbe 
city  or  town  where  the  party  making  said  as- 
slgmnent  or  order  resides.  If  a  resident  of 
tbe  commonwealth,  or  In  which  he  is  em- 
ployed, if  not  a  resident  of  the  oommou- 
wealth, 

"Sec.  8.  No  such  assignment  of  or  order 
for  wages  to  be  earned  In  the  future  shall 
be  valid  when  made  by  a  married  man,  un- 
less with  the  written  consent  of  bis  wife  to 
the  making  of  such  assignment  or  order 
attached  thereto."    - 


•For  other  cases  see  um«  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  dau,  ft  Reporter  Indaxos 
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Section  6  him  this  provision:  "National 
banks,'  all  banking  Instltutlona  which  are 
nnder  the  fiuperrislon  of  the  bank  commis- 
Bloner,  and  loan  companies  and  loan  associa- 
tions established  by  special  charters  and 
placed  under  state  supervision,  shall  be  ex- 
empt from  the  provisions  of  this  act"  Nei- 
ther of  these  asslgnmente  was  accepted  in 
writing  by  the  employer  as  required  by  sec- 
tion 7,  and  the  assignor  In  the  second  assign- 
ment was  a  married  man  whose  wife  did  not 
consent  in  writing  to  the  making  of  the  as- 
signment. The  question  presented  for  our 
consideration  Is  whether  sections  7  and  8  are 
constitutional. 

These  sections  interfere  with  tld»  rights  of 
the  assignor  and  assignee  to  contract  with 
«ach  other,  which  right  of  contract,  in  gen- 
eral, is  secured  to  all  our  citizens  under  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States,  as  well  as  under  the  Con- 
stitution of  Massachusetts.  Such  an  inter- 
ference by  law  with  one's  right  to  manage 
his  property  and  to  make  contracts  In  rela- 
tion to  it  and  to  pursue  any  proper  vocation 
Is  in  violation  of  the  Constitution,  unless  it 
-can  be  justified  upon  an  independent  ground. 
The  defendant  contends  that  there  is  such 
Justification,  in  the'  present  ease,  In  the 
■enactment  of  this  statute  by  the  Legislature 
in  the  exercise  of  the  police  power. 

The  state  may  legislate  for  the  public 
health,  the  public  safety,  the  public  morals 
and  the  public  welfare,  in  the  exercise  of 
this  power.  But,  in  balancing  this  right  of 
the  state  against  the  constitutional  right  of 
the  individual  to  personal  liberty.  It  Is  often 
-difficult  to  draw  the  line  between  permissible 
and  Impermissible  legislation.  The  subject 
has  been  considered  in  many  cases.  Com- 
monwealth V.  Strauss,  191  Mass.  545,  78  N. 
B.  136,  11  L.  R.  A-  (N.  S.)  968;  Common- 
wealth V  Pear,  183  Mass.  242,  66  N.  E.  719, 
■67  L.  R.  A.  935;  Commonwealth  v.  Inter- 
state Consolidated  Street  Railway  Company, 
187  Mass.  436,  73  N.  E.  630,  11  L.  R.  A.  (N. 
S.)  973 ;  Welch  v.  Swazey,  193  Mass.  365,  79 
N.  E.  745,  118  Am.  St.  Rep.  523;  Squire  v. 
Telller,  185  Mass.  18,  69  N.  B.  812,  102  Am. 
St  Rep.  322;  Commonwealth  v  Perry,  155 
Mass.  117,  28  N.  B.  1126,  U  L.  R.  A.  325,  31 
Am.  St.  Rep.  533;  Wyeth  T.  Thomas,  200 
Mass.  — ,  86  N.  B.  925;  Field  r.  Barber 
Asphalt  Paving  Company,  194  U.  S.  618-621, 
24  Sup.  Ct  784,  48  L.  Ed.  1142;  Ylck  Wo  v. 
Hopkins,  118  U.  S.  856-369,  6  Sup.  Ct.  1064, 
30  L.  Ed.  220 ;  AUgeyer  v.  Louisiana,  165  U, 
8.  589,  17  Sup.  Ct  427,  41  L.  Ed.  832 ;  Loch- 
ner  v.  New  Tork,  198  U.  S.  45-53,  25  Sup.  Ct 
«39,  49  L.  Ed.  987. 

In  the  present  case  we  ti&re  to  Inquire 
how  far  the  welfare  of  the  community  re- 
■quires  an  interference  by  way  of  regulation 
with  the  right  of  workmen  to  dispose  of 
their  wages  to  be  earned  In  the  future.  For 
many  years  statutes  have  been  enacted  in 
.  this  commonwealth,  and  in  other  states,  with 
«  view   to  secure  such  wages  against  the 


bankruptcy  of  employers  and  other  hazards. 
To  a  certain  amount  they  are  made  a  pre- 
ferred claim  in  statutes  relating  to  insolven- 
cy and  bankruptcy.  Rev.  Laws,  c  163,  i 
118;  U.  S.  Bankruptcy  Law  of  1898  (Act 
July  1,  1898,  c.  541,  30  Stat  663  [U  S.  Comp. 
St  1001,  p.  3447])  S  64.  To  a  certain  amount 
th^  are  exempt  from  attachment  by  trustee 
process.  Rev.  Laws,  c.  189,  i  27.  Th^  are 
required  by  law  to  be  paid  weekly,  and  the 
statute  requiring  It  has  been  h.eld  conatltu- 
ttonal.  Rev.  Laws,  c.  106,  {  62.  Opinion  of 
the  Justices,  163  Mass.  589,  40  N.  B.  71S,  28 
L.  R.  A.  344.  It  has  been  deemed  important 
tliat  th^  be  received  by  the  employe  regu- 
larly and  promptly  after  th^  are  earned. 

In  International  Text-Book  Company  v. 
Welssinger,  160  Ind.  349,  65  N.  E.  521,  65 
L.  B.  A.  599,  06  Am.  St  Rep.  334,  the  court, 
in  deciding  that  a  statute  which  forbids  al- 
together the  assignment  of  future  earnings 
of  an  employs  was  constitutional,  used  this 
language:  "A  large  proportion  of  the  per- 
sons affected  by  these  statutes  are  dependent 
upon  their  dally  or  weekly  wages  for  the 
maintenance  of  tliemselves  and  their  fami- 
liea.  Delay  of  payment  or  loss  of  wages  re- 
sults in  deprivation  of  the  necessaries  of 
life,  suffering,  inability  to  meet  just  obliga- 
tions to  others,  and  in  many-  cases  may  make 
the  wage-earner  a  charge  upon  the  public 
The  situation  of  these  persons  renders  them 
peculiarly  liable  to  imposition  and  injustice 
at  the  hands  of  employers,  unscrupulous 
tradesmen,  and  others,  who.  are  'willing  to 
take  advantage  of  their  condition.  Where 
future  wages  may  be  assigned,  the  tempta- 
tion to  anticipate  their  payment  and  to  sacrl- 
flee  them  for  an  inadequate  consideration  is 
often  very  great  Such  assignments  would, 
in  many  cases^  leave  the  laborer  or  'wage- 
earner  without  present  or  future  means  of 
support  By  removing  the  strongest  incen- 
tive to  faithful  service,  anticipation  of  pecu- 
niary reward  in  the  near  future,  their  effect 
would  be  alike  Injurious  to  the  laborer  and 
his  employer."  Without  deciding,  as  the  Su- 
preme Court  of  Indiana  did,  that  these  con- 
siderations would  furnish  the  Legislature 
constitutional  authority  for  forbidding  all 
assignments  of  wages,  we  think  they  justify 
a  strict  regulation  of  the  right  to  make  such 
contracts.  The  requirement  tliat  they  be  re- 
corded is  certainly  reasonable.  It  tends  to 
lessen  the  <vportunity  of  wage-earners  to  be 
dishonest  in  procuring  credit  on  the  faith  of 
their  expected  possession  of  earnings,  as  they 
might  be  If  unrecorded  assignments  were  out- 
standing. The  requirement  that  the  order 
or  assignment  be  accepted  in  writing  by  the 
employer  tends  to  diminish  the  risk  of  his 
refusal  to  pay,  involving  litigation  the  re- 
sult of  which  might  be  loss  of  employment 
by  the  wage-earner  and  Injury  to  the  busi- 
ness of  the  employer.  Then,  too,  this  re- 
quirement might  operate  as  a  check  upon  the 
rapacity  of  unscrupulous  money  lenders  who 
are  Inclined  to  take  advantage  of  the  needs 
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Of  employes.  If  the  Leglelature  saw  an  ad- 
vantage  to  the  commuQity  from  this  pixtri- 
alon,  we  cannot  say  tbat  tbey  were  acting 
beyond  tbeir  constitutional  authority  In  en- 
acting the  law. 

Nor  can  we  say  that  they  might  not  find 
groimds  for  a  distinction  between  assign- 
ments to  secure  loans  of  money  and  assign- 
ments as  security  for  necessaries  or  other 
property  fnmlshed  or  to  be  furnished.  The 
occasions  for  making  assignments  as  securi- 
ty for  necessaries  may  be  far  more  pressing 
than  for  making  them  to  obtain  money,  and 
the  risk  of  wasting  that  which  Is  obtained 
may  be  much  less  In  one  case  than  In  the 
other.  The  statute  is  not  unconstitutional 
because  it  deals  only  with  security  for  loans 
and  does  not  include  security  for  other  debts. 

Section  8  presents  a  similar  but  more  dlf- 
flcalt  question.  A  married  man  Is  bound  by 
law  to  support  his  wife.  If  he  Is  a  wage- 
earner,  although  she  has  no  legal  title  to  his 
wages,  she  has  an  Interest  in  the  right  use 
of  them.  If  there  are  such  risks  of  his  mak- 
ing an  improper  disposition  of  them  by  as- 
signing them  to  secure  the  payment  of  money 
that  he  borrows  for  unnecessary  purposes  as 
to  Justify  the  Legislature  'In  limiting  and 
regulating  his  exercise  of  this  right,  might 
they  not  regulate  it  by  requiring  the  consent 
of  his  wife  as  a  prerequisite  to  the  validity 
of  his  assignment?  A  strong  argument  can 
be  made  in  favor  of  the  plaintiff's  contention 
on  this  point  But  on  the  whole  we  are  of 
opinion  that  the  Legislature  might  look  chief- 
ly to  the  ordinary  relations  between  husband 
and  wife  under  the  law,  and  adopt  this  form 
qf  regulation  as  salutary  In  Ita  application  to 
most  members  of  the  class  with  which  they 
were  dealing.  Ttie  principles  that  are  appli- 
cable to  section  7  require  us  to  hold  section 
8  to  be  constltntlonal. 

It  Is  contended  that  these  sections  are  un- 
constitutional because  of  the  provision  of 
section  6  that  renders  the  act  Inapplicable  to 
certain  banks,  banking  institutions  and  loan 
companies.  The  argument  is  that  this  makes 
a  discrimination  without  reason,  and  thus 
deprives  others  of  the  "equal  protection  of 
the  laws,"  secured  by  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States. 
This  would  be  so  if  no  reason  could  be  dis- 
covered by  the  Legislature  for  making  the 
discrimination.  But  seemingly  the  Legis- 
lature might  decide  that  the  dangers  which 
the  statute  was  intended  to  prevent  would 
not  exist  in  any  considerable  degree  from  the 
business  of  national  banks,  or  other  bank- 
ing Instltntlons  under  the  supervision  of  the 
bank  commissioner,  or  from  that  conducted 
by  a  loan  comiiany  established  by  a  special 
charter  and  placed  under  the  supervision  of 
this  commissioner.  The  Legislature  may  be 
supposed  to  have  known  the  kind  of  business 
done  and  likely  to  be  done  by  these  corpora- 
tions, and  they  may  have  believed  rightly 


that  the  buslnefls  done  by  them  would  not 
need  r^ulation  In  the  Interest  of  employte 
or  employers.  This  was  held  by  the  Supreme 
Court  of  Delaware  in  an  elaborate  opinion 
in  a  similar  caaeu  State  r.  Wlckenhoefer,  64 
Atl.  278. 

A  large  number  of  states  have  oiacted 
statutes  regulating  to  a  greater  or  less  de- 
gree the  assignment  of  future  earnings  as 
security  for  debts.  Several  decisions  have 
been  made  upholding  the  constitutionality  of 
laws  securing  to  employes  payment  of  their 
wages  in  money.  Knoxvllle  Iron  Company 
V.  Harbison,  183  U.  S.  13,  22  Sup.  Ct  1,  46  U 
Ed.  65;  Hancock  t.  Yaden,  121  Ind.  866, 
23  N.  E.  253,  6  L  R.  A.  676.  16  Am.  St  Rep. 
396;  State  v.  Fed  Splint  Coal  Company,  36 
W.  Va.  802-822,  15  &  B.  1000,  17  L.  R.  A. 
385.  The  Supreme  Court  of  Illinois  has  made 
a  contrary  decision.  Massle,  Assignee,  r. 
Cessna.  (June,  UBOe)  88  N.  D.  152. 

In  this  commonwealth  St  1905,  p.  224,  e. 
306,  limiting  the  right  to  make  asslgnmenta 
of  future  earnings  to  a  period  not  exceeding 
two  years,  has  been  held  constitutional.  Mc- 
Calluffl  V.  Simplex  Electric  Company,  197 
liass.  388,  83  N.  B.  1108.  So  also  has  the 
statute  regulating  the  business  of  pawnbro- 
kers. Commonwealth  v.  Danziger,  176  Mass. 
200,  57  N.  E.  461.  We  are  of  opinion  that 
these  two  sections  of  the  statute  are  consti- 
tutional. 

The  early  part  of  the  statute  we  have  no 
occasion  now  to  consider.  The  last  part  of 
the  act  is  so  far  separable  from  the  other 
that  the  Legislature  probably  would  have  en- 
acted it  by  Itself,  If  they  had  supposed  that 
they  could  not  constitutionally  enact  the  oth- 
er. Without  intimating  an  opinion  in  regard 
to  the  other,  we  are  of  opinion  that  this  can 
stand  by  itself.  Edwards  v.  Bruorton,  184 
Mass.  529,  69  N.  E.  328;  Commonwealth  v. 
Petranich.  183  Mass.  217,  66  N.  B.  807;  Com- 
monwealth V.  Anselvlch,  186  Mass.  376-^79, 
71  N.  E.  790,  104  Am.  St  Rep.  590 :  Common- 
wealth T.  Hana,  195  Mass.  262,  81  N.  B.  149, 
11  li.  R.  A.  (N.  S.)  799,  122  Am.  St  Itep.  iSL 
■    Judgment  afSrmed 


(200  Mass,  tat 

FROST  v.  McCarthy  et  aL 

(Supreme  Judicial  Court  of  Maasacbusettii 
Suffolk.    Jan.  7.  U09.) 

1.  NXOUOKVCE  (I  136*)— CONTBIBarOBY  Neo- 

UGERCE— Question  fob  Jubt. 

Evidence  in  an  action  for  personal  injury 
held  to  present  a  qnestion  for  the  jury  oa  to 
plaintiFs  due  care  in  entering  and  leaving  de- 
fendant's store. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Dee.  Dig.  S  136.*] 

2.  NEOLIOKRCE    ((    66*)— CONTBIBUTOBT   NBO- 
LIGENCE— KNOWLEDOC    OF    DANOBB. 

Mere  "knowledge  of  the  danger"  of  doing  a 
certain  act  without  a  fall  "appreciation  of  the 
risk"  Involved  is  not  sufficient  to  preclude  re- 
covery by  a  person  injured,  even  though  thers 
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may  be  added  to  sach  knowledge  a  comprehen- 
sion oi  some  risk. 

[Ed.  Note.— For  other  cafies,  see  Negligence, 
Cent.  Dig.  §  86,;    Dec.  Dig.  i  66.»] 

3.  Neoligbnce  (§  68*)— D0B  Cabb  of  Pebson 
IirjTmED. 

The  established  standard  of  due  care  on 
the  part  of  a  person  injured  is  whether,  taking 
everything  into  account,  the  act  is  one  which 
common  sense  pronounces  to  be  a  want  of  such 
prudence  as  the  ordinarily  careful  person  would 
use  in  a  like  situation. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  92;    Dec.  Dig.  §  68.*] 

4.  Nbguoence  (|  336*)— Danqebotjs  Walk- 
Due  Case  in  FASsmo  Oveb. 

Observation  of  loose  pieces  of  mortar  and 
powdered  plaster  cannot  be  said,  as  a  matter  of 
law,  to  render  a  walk  so  obviously  dangerous 
as  to  stamp  the  act  of  attempting  to  pass  over 
it  as  one  that  no  reasonable  person  would  un- 
dertake. 

[Eid.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  S  136.*] 

5.  Negligence    (5    136*)  —  Tbmpobabt   En- 

TBARCE  TO   STOBE — QUESTION  FOB  JUBY. 

Evidence  as  to  a  storekeeper's  negligence 
in  respect  to  a  temporary  entrance  to  his  store 
in  use  by  patrons  while  a  contractor  made  al- 
terations held  to  present  a  question  for  the  jury. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  i  136.  •] 

Exceptions  from  Superior  Court,  Suffolk 
County;   Jobn  F.  Brown,  Judge. 

Action  by  Cornelia  Frost  against  James  C. 
McCarthy  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  McCarthy 
excepts.    Exceptions  overruled. 

Elmer  D.  Sherburne  and  George  W.  Buck, 
for  plaintiff.  M.  O.  Gamer,  for  defendant 
McCarthy. 


RUGG,  J.  This  is  an  action  of  tort  to  re- 
cover damages  for  i)ersonal  Injuries  sustain- 
ed by  the  plaintiff  while  coming  out  of  the 
retail  lace  store  of  the  defendant  McCarthy, 
at  the  comer  of  West  and  Tremont  streets  in 
Boston.  These  exceptions  relate  only  to  the 
liability  of  McCarthy,  who  will  hereafter  be 
referred  to  as  the  defendant.  The  accident 
occurred  on  the  morning  of  September  19, 
1904,  which  was  a  pleasant  day.  For  some 
time  before  this  a  general  contractor  had  been 
at  work  making  changes  and  alterations  la 
the  store.  This  work  was  still  In  progress  on 
tiie  day  of  the  injury.  The  plaintiff  had 
often  transacted  business  at  the  store,  and 
when  she  reached  it  on  the  day  in  question 
she  saw  that  scaffolding  was  built  across  the 
front,  that  the  old  entrance  had  been  closed, 
and  that  a  new  entrance  had  been  construct- 
ed, which  consisted  of  a  narrow  passage- 
way, somewhat  darkened  by  the  overhead 
scaffold,  leading  Into  the  store  from  the 
sidewalk.  The  door,  which  was  half  the  or- 
dinary size,  was  open,  and  it  was  necessary 
to  ascend  two  steps  before  reaching  it 
There  were  other  indications  of  repairs  and 
alterations  in  progress.  The  plaintiff  testi- 
fied that  as  she  went  into  the  store  she  no- 


ticed mortar  or  plaster  upon  the  steps,  some 
of  which  was  dry  and  powdery,  as  though  it 
had  been  trampled  on  and  spread  around, 
and  some  in  lumps,  and  she  had  to  pidE  her 
way  into  the  store.  As  she  came  out  of 
the  store,  after  having  remained  there  about 
five  minutes,  she  slipped,  but  did  not  know 
whether  she  stepped  upon  the  powdery  sub- 
stance or  upon  a  lump.  There  was  other  evi- 
dence that  the  steps  were  covered  with  a  sub- 
stance that  looked  like  mortar,  "which  had 
been  dropped  in  a  splash  and  gradually  dried ; 
part  of  It  had  been  walked  on;  part  of  it 
had  been  dried  and  was  broken  off  and  bad 
been  scattered  over  the  steps;  there  were 
bunches  or  collections  of  mortar  there  and 
also  powdered  mortar  In  considerable  quanti- 
ties; some  of  the  bunches  were  attached  to 
the  step,  and  some  loose  rolling  about  under 
foot;  *  •  •  some  of  the  mortar  or  plas- 
ter had  been  tracked  into  the  store,  upon  the 
floor  near  the  door,"  and  also  that  some  of 
the  substance  had  been  tracked  upon  the 
sidewalk. 

The  question  as  to  the  plalntltTs  due  care, 
although  close,  was  properly  submitted  to  the 
jury.  Albeit  she  observed  the  presence  upon 
the  steps  of  the  powdered  and  lumped  mor- 
tar before  she  entered,  and  had  to  pick  her 
way  along  and  feared  that  she  might  slip. 
The  door  was  open  leading  into  the  store  and 
business  was  in  fact  being  conducted  there 
as  usual.  An  invitation  on  the  part  of  the 
defendant  was  thus  held  out  to  customers 
to  enter  his  store,  which  to  some  extent  car- 
ried an  implication  of  safety,  if  the  Invita- 
tion was  accepted.  The  principle  is  too  well 
settled  to  require  a  citation  of  authorities 
to  support  it,  that  mere  knowledge  of  tlie 
danger  of  doing  a  certain  act  without  a  full 
appreciation  of  the  risk  Involved  is  not  suffl- 
cltot  to  preclude  a  plaintiff  from  recovery, 
even  though  there  may  be  added  to  the 
knowledge  of  danger  a  comprehension  of  some 
risk.  It  is  still  In  most  cases  a  question  of 
fact  whether,  taking  Into  account  all  the  cir- 
cumstances, Including  the  knowledge  and  ap- 
preciation as  well  as  every  other  material 
condition,  the  plaintiff  is  guilty  of  such  neg- 
ligence as  to  preclude  recovery.  Such  knowl- 
edge and  appreciation  no  doubt  oftentimes, 
perhaps  generally,  constitute  weighty  evi- 
dence of  negligence.  They  do  not  invariably 
rise  to  such  clear  and  conclusive  manifesta- 
tion of  want  of  ordinary  pmdence  as  to 
warrant  a  court  In  ruling  as  matter  of  law 
that  there  is  want  of  due  care.  Facts  are 
often  present  which  require  the  court  to  say 
as  a  matter  of  law  that  no  person  of  ordi- 
nary prudence  would  do  the  act  which  ac- 
companied the  Injury.  Although  the  terms 
"knowledge  of  danger"  and  appreciation  of 
risk"  are  frequently  used  In  discussion  of 
due  care,  still  these  elements  In  and  of  them- 
selves do  not  constitute  negligence,  as  matter 
of  law.    These  expressions  are  valuable  aids 
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tn  describing  'What  may  be  found  as  matter 
of  fact  to  constitute  negligence.  Tbey  aptly 
define  what  Is  evidence  of  negligence,  but 
do  not  state  that  which  is  always  such  con- 
clusive and  Indubitable  want  of  care  as  to 
constitute  negligence  as  matter  of  law.  The 
established  standard  Is  whether,  taking  ev- 
erything Into  account,  the  aet  Is  one  which 
the  common  sense  of  mankind  pronounces 
want  of  such  prudence  as  the  ordinarily 
careful  person  would  use  In  a  like  situation. 
It  is  hard  to  conceive  of  anything  more  uni- 
versally known  to  be  plainly  liable  to  cause 
a  person  to  slip  than  Ice,  yet  It  has  not  in- 
frequently been  held  that  knowledge  of  the 
presence  of  ice  on  the  part  of  one  attempt- 
ing to  pass  over  It,  sometimes  even  when 
there  Is  another  way  open.  Is  not  such  evi- 
dence of  negligence  as  to  warrant  the  court 
In  ruling  as  a  matter  of  law  that  the  per- 
son Injured  by  the  attempt  to  get  over  the 
slippery  place  Is  precluded  from  recovery  by 
negligence.  Dewtre  v.  Bailey,  131  Mass.  169, 
41  Am.  Kep.  219;  Dipper  v.  MUford,  167 
Mass.  KS5,  46  N.  B.  122;  Foster  v.  Old  Col- 
ony Street  Railway  Co.,  182  Mass.  378,  6S 
N.  E.  795;  Flec^  v.  Union  Railway,  134 
Mass.  480 ;  Ollbert  v.  Boston,  139  Mass.  313, 
31  N.  E.  734;  Mahoney  v.  Dore,  155  Mass. 
513,  30  N.  E.  366 ;  Fitzgerald  v.  Conn.  River 
Paper  Co.,  166  Mass.  165,  29  N.  E.  461,  31 
Am.  St.  Rep.  637.  The  Instructions  upon 
this  branch  of  the  case  were  accurate  and 
sufficiently  amplified  to  enable  the  Jury 
to  pass  Intelligently  upon  the  facts  In  evi- 
dence. It  seems  plain  that  no  court  would 
be  Justified  in  ruling  as  matter  of  law  that 
observation  of  loose  pieces  of  mortar  and 
powdered  plaster  rendered  a  walk  so  obvi- 
ously dangerous  as  to  stamp  the  act.^f  at- 
tempting to  pass  over  It  as  one  that  no  rea- 
sonable person  would  undertake.  Mosheuvel 
V.  DIst  of  Columbia,  191  U.  S.  247,  24  Sup. 
Ct  67,  48  L.  Ed.  170. 

The  case  is  also  dose  on  the  negligence 
of  the  defendant.  The  material  upon  the 
steps  does  not  appear  to  have  been  great  In 
quantity  or  obviously  of  imminent  danger  In 
its  character,  yet  considering  all  the  circum- 
stances, the  smoothness  of  the  step,  which 
was  of  glass  and  iron,  the  lumplness  of  some 
of  the  mortar,  and  the  fact  that  the  place 
was  evidently  pr^ared  as  an  entrance  to  a 
store  where  business  was  being  conducted 
as  usual  notwithstanding  the  reconstruction 
of  the  front  of  the  building,  we  cannot  say 
as  matter  of  law  that  this  question  was  not 
tor  the  Jury.  It  is  strongly  argued  that  there 
Is  nothing  to  show  that  the  condition  com- 
plained of  bad  existed  for  such  a  length  of 
time  as  to  charge  the  defendant  with  lia- 
bility. But  there  was  some  evidence  tend- 
ing to  show  that  the  mortar  splashed  upon 
the  step  and  had  dried  and  had  been  trodden 
into  the  store  and  apon  the  sidewalk  by  the 
feet  of  persons  passing  through  It.     These 


considerations,  coupled  with  the  fact  that 
the  defendant  must  have  known  that  the  re- 
pairs were  in  progress,  and  bad  for  that  rea- 
son provided  a  temporary  entrance  to  hte 
store  for  customers,  were  enough  to  warrant 
a  finding  that  the  situation  had  existed  un- 
der such  circumstances  and  for  such  a  period 
of  time  that  In  the  exercise  of  reasonable 
care  for  the  safety  of  his  patrons  he  ought 
to  have  known  about  it  and  was  thns  charg- 
ed with  responsibility.  The  due  care  of  a 
storekeeper  upon  a  chief  street  in  a  large 
city  as  to  the  access  to  his  premises  may 
fairly  be  found  by  a  Jury  to  require  a  con- 
siderable degree  of  Inspection  and  superrl- 
sion. 
Exceptions  overruled. 


(8)1  Mas.  S> 
BEATTIB  V.  BOSTON  ELEVATED  RI.  CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetta, 
Middlesex.   Jan.  7,  1900.) 

1.  Cabrieks  (5  346*)— Injury  to  Fassenqk*— 
Evidence  of  Conteibotory  Neoligenoe. 

The  fact  that  an  injured  j^assenger  could 
not  describe  her  action  in  leavme  the  car  on 
which  she  was  injured  does  not  show  that  she 
did  not  exercise  due  care  in  so  doing. 

[Ed.  Note. — For  other  cases,  see  Carriens 
Cent.  Dig.  i  1401 ;  Dea  Dig.  §  346.*] 

2.  Neouoenck  (§  121*)— Res  Ipsa  LoQutrus. 

The  doctrine  of  res  ipsa  loanitur  applies  in 
the  case  of  an  unexplained  acoident  which  in  the 
ordinary  experience  of  mankind  would  not  have 
happened  without  fault  on  the  part  of  defend- 
ant. 

[EA.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  iS  218,  225;    Dec.  Dig.  {  121.*] 

3.  Carriers  (|  316*)— Injury  to  Pabsbnsxbs 
— AppuoATion  or  Dootbinb  or  Res  Ipsa. 
Loquitur. 

Plaintiff  was  injured  by  an  explosion  or 
burst  of  flame  from  the  controller  on  defendant's 
street  car,  in  which  she  was  a  passenger.  An 
expert  witness  testified  that  the  accident  could 
not  have  occurred  from  any  other  cause  than  a 
defect  in  the  condition  of  the  electrical  fnech- 
anism  and  equipment  of  the  car,  and  there  was 
no  evidence  to  warrant  a  finding  that  snch  an 
accident  could  have  happened  from  any  other 
cause.  Held  to  present  a  case  for  the  applica- 
tion of  the  doctnne  of  res  ii>sa  loquitur. 

[B3d.  Note.— For  other  cases,,  see  Carriers, 
Cent.  Dig.  ^  1290,  1292;    Dec  Dig.  |  310.*} 

4.  Carriers  (5  280*)— Duty  to  Passengers. 

It  is  the  duty  of  a  carrier  to  exercise  to- 
ward passengers  the  highest  degree  of  care  eon* 
sistent  with  the  proper  management  of  its  busi- 
ness. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  1087;   Dec.  Dig.  {  280.*] 

Exceptions  from  Superior  Court,  Middlesex 
County;  John  H.  Hardy,  Judge. 

Separate  actions  by  Kathryn  L.  Beattle  and 
by  William  T.  Seattle  against  the  Boston  Ele- 
vated Railway  Company  for  personal  Injuries 
to  plaintiff  Kathryn.  There  were  separate 
Judgments  for  both  plaintiffs,  and  defendant 
brings  exertions.    Exceptions  overruled. 
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Uifayette  O.  Blair,  for  plaintiffs.  Hugli 
D.  McLeiian,  tor  defendant. 

KNOWLTON,  0.  J.  Tliere  was  evidence  to 
warrant  a  finding  tliat  tlie  female  plaintiff 
■was  in  the  exercise  of  dne  care.  According 
to  tbe  testimony,  tlie  explosion  on  tbe  electric 
«ar  was  terriflic.  Tbe  controller  in  the  front 
end  of  the  car  exploded,  blowing  a  hole  in 
Its  metallic  covering,  emitting  a  flame  which 
lighted  np  the  whole  car.  According  to  one 
witness  "tbe  flame  appeared  to  l^ap  np  to 
the  roof  and  envelop  tbe  whole  car.  The 
whole  car  appeared  to  be  ablaae."  Of  the 
large  number  of  passengers  on  the  car  all 
but  one  who  was  detained  there  rapidly  left 
the  car.  The  fact  ttut  the  plaintiff  could 
not  describe  her  action  in  leaving  it  does  not 
show  that  she  was  not  in  the  exercise  of  due 
care.  Under  such  circumstances  she  could 
not  be  expected  to  act  with  deliberation. 

The  question  principally  argued  by  the  de- 
fendant's counsel  arises  upon  the  refusal  of 
tbe  Judge  to  grant  the  defendant's  sixth  rs- 
Qnest  for  a  ruling,  namely:  "The  doctrine 
of  res  ipsa  loquitur  does  not  apply  to  this 
case" — and  upon  the  instruction  given,  "that 
the  mere  happening  of  the  explosion  was 
some  evidence  of  negligence  on  the  part  of 
the  defendant  as  to  matters  alleged  in  the 
fourth  count  of  the  plaintiff's  declaration." 

The  doctrine  res  ipsa  loquitur,  applies  in 
the  case  of  an  unexplained  accident  which, 
in  tbe  ordinary  experience  of  mai&iiid,  would 
not  have  liappened  without  fault  on  the  part 
of  the  defendant  Minihan  v.  Boston  EHev. 
By.  Co..  197  Mass.  367,  83  N.  R  871;  Fin- 
ney y.  Hall,  156  Mass.  226,  SO  N.  E.  1016; 
Cassady  v.  Old  Colony  St  By.  Co.,  184  Mass. 
166,  68  N.  E.  10,  63  L.  B.  A.  285.  An  ac- 
cident such  as  appears  in  this  case,  with 
notlilng  to  show  that  it  might  have  been  ex- 
pected to  happen  if  proper  care  was  used  by 
tl>e  defendant,  is  peculiarly  a  case  for  the 
application  of  the  doctrine. 

Tbe  defendant's  principal  argument  is  tbat, 
while  the  doctrii^e  may  apply  so  far  as  to 
be  evidence  of  negligence  of  some  kind  on 
the  part  of  the  defendant  or  its  servants,  it 
has  no  tendency  to  show  that  the  negligence 
was  In  regard  to  tbe  condition  of  the  car.  It 
may  be  conceded  that  if  a  plaintiff  counts 
upon  a  particular  kind  of  negligence  of  a 
defendant,  and  no  other,  an  accident  tbat 
might  have  happened,  with  equal  probability, 
from  negligence  of  that  kind,  or  from  negli- 
gence of  a  very  different  kind,  does  not  alone 
support  the  averments  of  the  count  But  in 
this  case  there  was  testimony  from  an  ex- 
pert witness,  excluding,  in  his  opinion,  the 
possibility  of  such  an  accident  from  any  other 
cause  than  a  defect  in  the  condition  of  the 
electrical  mechanism  and  equipment  of  the 
car,  and  we  are  not  aware  of  any  fact  or 
evidence  to  warrant  a  finding  that  such  an 
accident  could  have  happened  from  any  other 


cause.  The  case  cdmes  within  tUe  doctrine 
stated  in  Cassady  v.  Old  Colony  By.  Co.,  184 
Mass.  156,  68  N.  E.  10,  68  L.  B.  A.  285,  and 
GUmore  v.  MUford  &■  Oxbridge  Bt  Ry.  Co., 
103  Mass.  44,  78  N.  B.  744. 

The  testimony  of  the  expert  and  the  other 
circumstances  of  the  case  would  warrant  a 
finding  of  negUgmce,  notwithstanding  tbat 
the  ear  was  not  owned  by  the  defendant,  but 
was  received  from  another  corporation.  -  The 
def^idant  was  a  common  carrier  of  i)as8en- 
gers,  and  It  was  its  duty  to  exercise  towards 
the  plaintiff  the  highest  degree  of  care  con- 
sistent with  the  proper  management  of  Its 
business. 

Excet>tion8  orerraled. 


(200  Mass.  EK) 
TUBBS  ▼.  CDMMINOS  00. 

(Supreme  Judicial  Court  of  Massacimsetts, 
Suffolk,    Jan.  7,  1909.) 

Mastkb  ahd  Sebvant  (8  8*)— Dueation  of 
Employment— CoNSTBUcTioN  of  Contbact. 
The  contract  of  plaintiff's  employment  re- 
cited that  defendant  would  advance  plaintiff 
"tbe  sum  of  $76  to  cover  bis  first  week's  salary 
and  traveling  expenses,  •  •  •  and  there- 
after the  sum  of  $50  each  week  for  such  time 
as"  plaintiff  shonid  be  traveling  in  defendant's 
ezdusive  interest  and  nnder  its  direction,  and 
that  if  plaintiff  "shall '  complete  a  full  year's 
service,"  and  the  payments  for  goods  sold  by 
him  exceed  a  specified  amount,  plaintiff  should 
lie  entitled  to  an  additional  per  cent  on' the  ex- 
cess. Held,  that  the  contract  was  a  hiring  by 
tbe  week  at  most,  and  not  for  a  year. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  8-10 ;  Dec.  Dig.  {  8.*] 

Exceptions  from  Superior  Court  Suffolk 
County;   William  Cnshing  Walt,  Judge. 

Action  by  Frederick  A.  Tnbbs  against  tbe 
Oummlngs  Company.  To  a  Judgment  for 
plaintiff,  defendant  brings  exceptions.  Ex- 
ceptions sustained. 

Whipple,  Sears  &  Ogden  and  Henry  Her- 
rick  Bond,  for  plalntllt  3.  W.  Spanldlng, 
for  defendant 


HAMMOND,  J.  This  is  an  action  of  con- 
tract to  recover  salary  for  one  year  (less 
such  sums  as  the  plaintiff  earned  In  other 
employment  after  his  discharge),  upon  tbe 
following  contract : 

"Worcester,  Mass.,  Jan.  6,  1907. 

"Memorandum  of  agreement  between  Mr. 
Frederick  A.  Tubbs  and  the  Cummings  Co. 
Mr.  Tubbs  to  sell  goods  for  the  Cummings 
Co.,  exclusively  and  under  their  direction  in 
the  states  of  Indiana,  Illinois,  Michigan  and 
Wisconsin  and  such  other  territory  as  may 
be  mutually  agreed  upon.  Tbe  Cummings 
Co.  agree  to  advance  Mr.  Tubbs  the  sum 
of  $75  to  cover  bis  first  week's  salary  and 
legitimate  traveling  expenses  beginning  Jan. 
5,  1907,  and  thereafter  the  sum  of  S50  each 
week  for  such  time  as  Mr.  Tubbs  shall  be 
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traTeling  in  their  exclusive  Interest  and  un- 
der their  direction. 

"If  Mr.  Tubbs  shall  complete  a  full  year's 
service  In  the  exclusive  Interest  of  the  Gum- 
mlngs  Co.,  and  his  accepted  orAtaa  shall  have 
been  filled  and  payment  received  by  the 
Onmmlngs  Co.,  in  excess  of  ($48,000)  forty- 
eight  thousand  dollars  in  that  year,  Mr. 
Tubbs  shall  be  entitled  to  receive  from  the 
Gummlngs  Co.  an  additional  sum  equal  to 
five  per  cent  on  whatever  amount  such  or- 
ders shall  exceed  the  sum  of  forty-eight 
thousand  dollars. 

''Frederi<A  A.  Tubba 
"The  Cummlngs  Co., 

"Albion  8.  Clement,  Mgr." 

The  plaintiff  began  work  under  the  con- 
tract on  January  5,  1907,  and  was  discharg- 
ed January  24,  1907. 

At  the  trial  the  presiding  justice  ruled  that 
"the  contract  was  a  contract  for  one  year." 
To  this  ruling  the  defendant  excepted.  The 
exception  must  i>e  sustained.  Upon  Its  facb 
the  contract  was  a  hiring  by  the  week  at  the 
most,  and  not  by  the  year  or  for  a  year.  The 
payments  were  to  be  made  weekly;  and 
■while  this  circumstance  Is  of  but  little  if 
any  weight  where  there  Is  other  language  in 
the  contract  expressly  or  Impliedly  describing 
the  term  of  service  to  be  longer  than  a  week, 
yet  in  the  absence  of  such  other  language 
it  is  of  great  weight.  In  the  contract  be- 
fore us  there  is  no  language  expressly  nam- 
ing one  year  as  the  term  of  employment 
Nor  is  the  language  such  as  to  Imply  that 
such  is  the  understanding  of  the  parties. 
The  reference  to  a  "full  year's  service"  is 
not  made  as  if  such  service  was  one  of  the 
settled  and  absolute  features  of  the  con- 
tract but  merely  as  if  it  were  a  possible  con- 
tingency. By  the  first  paragraph  of  the  con- 
tract the  plaintifTs  weekly  salary  was  fixed 
for  the  time  he  should  work.  By  the  sec- 
ond it  was  provided  that  in  certain  contin- 
gencies he  should  receive  an  additional  com- 
pensation. Those  contingencies  were  two, 
namely:  First  that  he  shall  have  completed 
"a  full  year's  service";  second,  that  his  ac- 
cepted orders  "shall  have  been  filled  and 
payment  received  by  [the  defendant]  in  ex- 
cess .of  $48,000."  One  of  these  events  was  as 
contingent  as  the  other.  There  is  no  fair 
implication  that  either  was  to  be  regarded 
as  absolute.  Such  is  the  fair  construction 
of  the  contract  upon  its  face.  The  case  dif- 
fers materially  from  cases  like  Norton  v. 
Cowell,  65  Md.  859,  4  AU.  408,  57  Am.  Rep. 
331,  Koehler  v.  Buhl,  94  Mich.  496,  64  N. 
W.  167,  Kelley  v.  Carthage  Wheel  Co.,  62 
Ohio  St  698,  67  N.  B.  984,  Hemlnway  v.  Por- 
ter, 94  111.  App.  609,  and  Babcock  ft  Wilcox 
Co.  V.  Moore,  62  Md.  161,  upon  which  the 
plaintiff  relies.  It  more  clearly  resembles 
cases  like  Harper  v.  Hassard,  113  Mass.  187, 
although  it  is  much  stronger  for  the  defend- 
ant tlian  that  case  was.    For  a  discussion  of 


the  law  on  this  subject  see  Maynard  v.  Royai 
Worcester  Corset  Co.,  200  Mass.  1,  86  N.  E. 
877. 

And  this  construction  is  confirmed  by  the 
circumstances  under  which  the  contract  was 
made.  The  defendant  was  a  manufacturer 
of  boots  and  shoes  at  Worcester  in  this  state. 
Before  January  6,  1907,  it  advertised  for 
a  salesman  for  certain  Western  territory. 
The  plaintiff  saw  the  advertisement  and  ap- 
plied for  the  position,  furnishing  references. 
After  inquiries  the  defendant  entered  Into 
the  contract  The  parties  were  strangers 
to  each  other.  The  plaintiff  could  not  know 
that  the  defendant  would  be  a  reasonable  or 
satisfactory  employer,  nor  could  the  defend- 
ant know  that  the  plaintiff  would  be  an 
agreeable  or  successful  salesman.  Each 
might  want  to  know  more  of  the  other  be- 
fore making  a  contract  which  would  be 
binding  for  a  long  time.  These  circumstan- 
ces point  not  so  much  to  a  contract  for  a 
year  as  to  a  contract  in  the  way  of  a  trial, 
on  the  part  of  the  defendant  of  the  capac- 
ity of  the  plaintiff,  and,  on  the  part  of  the 
plaintiff,  of  the  desirability  of  continuing 
in  the  employ  of  the  defendant 

Moreover,  the  acts  of  the  parties  tend 
strongly  to  show  that  this  view  of  the  na- 
ture of  the  contract  was  plainly  in  accord- 
ance with  their  understanding.  Within  three 
weeks  from  the  commencement  of  the  service 
the  defendant  discharged  the  plaintiff,  and 
the  latter,  while  evidently  feeling  much  ag- 
grieved at  the  act  as  very  unjust  towards 
him,  and  while  protesting  that  he  had  work- 
ed faithfully  for  the  Into^sts  of  the  defmd- 
ant  did  not  in  any  way  claim  at  the  time 
that  the  contract  was  for  a  year.  On  the 
contrary  he  seemed  to  accept  his  discharge 
as  an  act  within  the  power  of  the  defendant 
and  the  chief  wish  he  expressed  was  to  get 
home. 

It  becomes  unnecessary  to  consider  the 
other  exceptions. 

Exceptions  sustained. 


(200  Mam.  SM) 

RALPH  V.  CAMBRIDGE  BLECTRIO 

LIGHT  00.  (two  cases). 

(Supreme  Judidal  Court  of  Massacdiusetts. 

Middlesex.    Jan.  7,  1909.) 

Negligence  (§  122")  —  Actions  —  Bttbden  of 
Proof — Contbibutoby  Negligence. 

In  an  action  to  recover  for  the  suffering 
and  death  of  plaintiff's  intestate,  caused  by 
the  negligence  of  defendant,  the  burden  of  proof 
is  on  plaintiff  to  show  absence  of  contributory 
negligence,  although  it  be  assumed  that  defend- 
ant was  negligent. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  i  229;   Dec.  Dig.  i  122.*] 

Two  actions  of  tort  were  brought  by  one 
Ralph,  administratrix,  against  the  Cambridge 
Electric  Light  Company,  to  recover  for  the 
conscious  Buffering  and  death  of  plaintiff's  in- 
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testate.  A  verdict  was  directed  In  each  case 
for  defendant,  and  the  cases  were  reported 
for  determination  of  the  Supreme  Judicial 
Court    Judgment  for  defendant. 

Arthur  P.  Stone,  for  plaintiff.  John  Low- 
ell and  James  A.  Lowell,  for  defendant. 

HAMMOND,  J.  Eren  If  It  be  assumed  In 
behalf  of  the  plaintiff  that  there  was  negli- 
gence of  the  defendant,  still  there  Is  one  fatal 
detect  In  each  case.  She  has  failed  to  show 
that  the  deceased  was  in  the  exercise  of  due 
care.  From  the  time  he  began  to  ascend  the 
ladder  which  led  to  the  skylight  in  the  roof 
until,  about  10  minutes  later,  he  was  seen  by 
the  witness  Long  "squirming"  around  upon 
the  roof  with  his  hands  over  the  defendant's 
wires,  nothing  is  known  of  the  care  he  exer- 
cised in  his  movements.  No  one  saw  blm  or 
heard  him,  nor  Is  there  any  circumstance 
shown  which  throws  the  slightest  light  as  to 
his  care  for  himself  during  that  interval.  The 
manner  in  which  the  accident  occurred  is 
purely  a  matter  of  conjecture.  The  case  is 
dearly  distinguishable  in  this  respect  from 
Saures  t.  Stevens  Mannf.  Co.,  196  Mass.  543, 
82  N.  E.  604,  and  other  similar  cases  cited  by 
the  plaintiff,  and  must  stand  in  the  class  of 
which  Brodle  v.  Rockport  Granite  Co.,  197 
Mass.  147,  83  N.  E.  321,  is  a  type. 

In  each  case  the  entry  must  be: 

Judgment  for  the  defendant 


(201 


1) 


BUZZELL  V.  TOBIN. 

(Supreme  Judicial  Court  of  Manachnsetts. 

Suffolk.    Jan.  7,  1909.) 

1.  Bills   and  Nons  (S   338*)  —  Checks  — 
•'HoLDEB  m  Due  Course." 

An  indorsee  of  a  check  for  value  and  in 
good  faith,  before  it  was  overdue  and  without 
notice  of  any  infirmity  or  that  payment  had 
been  stopped,  wtis  a  "holder  in  due  course," 
with  all  the  rights  api>ertalnlng  thereto,  under 
Rev.  Laws,  c.  73,  {  69. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i  819 ;   Dec.  Dig.  {  SSa* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  p.  3320.] 

2.  Bills   and   Notes   (S  366*)  —  Checks— 

HOLDEB  IN  DDE   CotTBSB— ObIOINAL  CIBCU- 
LATIOn. 

Rev.  Laws,  c.  78,  t  33,  provides  that  where 
an  instmment  is  in  the  hands  of  the  holder  in 
due  course,  a  valid  delivery  thereof  by  all  par- 
ties prior  to  him,  so  as  to  make  them  liable  to 
him,  is  conclusively  presumed.  Held,  that 
where  plaintiff  was  an  indorsee  of  a  check  in 
due  course,  with  ail  the  rights  appertaining  to 
such  title,  it  was  no  defense  against  him  that 
the  check  had  been  unlawfully  put  in  circula- 
tion by  defendant's  clerk  without  authority. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  {  366.  •] 

E^cepttons  ttom  Superior  Court  Suffolk 
County. 

Action  by  Eugene  A.  Bnzzell  against  James 
W.  Tobln.  Judgment  for  plaintiff,  and  de- 
fendant   brings    exceptions.      Overruled. 


Keating  &  Brackctt  for  plaintiff.  W.  B. 
Grant  and  H.  E.  Whittemore,  for  defendant 

BRALBY,  J.  If  the  consideration  of  the 
check  as  between  the  defendant  and  the  payee 
was  the  price  of  a  pair  of  horses,  which  might 
have  been  found  to  have  been  unsound  at  the 
time  of  sale,  yet  the  plaintiff  as  indorsee  hav- 
ing taken  It  for  value,  and  in  good  faith  be- 
fore it  was  overdue,  and  without  notice  of 
any  infirmity,  or  that  payment  had  been  stop- 
ped at  the  bank,  became  a  holder  In  due 
course,  with  all  the  rights  appertaining  to 
such  a  title.  Rev.  Laws,  c.  73,  S  69 ;  Wheeler 
V.  GuUd,  20  Pick.  545,  552,  553,  32  Am.  Dec. 
231 ;  Shawmut  National  Bank  v.  Manson,  168 
Mass.  425,  47  N.  E.  196;  Massachusetts  Na- 
tional Bank  V.  Snow,  187  Mass.  159,  72  N.  E. 
959.  The  defendant  while  not  expressly  con- 
ceding this,  rests  his  defense  solely  on  the 
ground  that  l)ecause  bis  clerk  had  no  express 
authority  to  deliver  the  check  to  the  payee, 
it  was  unlawfully  put  in  circulation,  and  the 
contract  being  incomplete,  no  title  passed  to 
the  plaintiff  by  its  subsequent  negotiation. 
Fearing  v.  aark,  16  Gray,  74,  77  Am.  Dea 
394;  HUl  T.  Hall,  191  Mass.  253,  265,  77  N. 
E.  831.  But  the  check  was  in  the  hands  of 
the  plaintiff  as  a  holder  In  due  course,  and  as 
to  him  a  valid  delivery  by  the  defendant  was 
conclusively  presumed,  even  if  this  defense 
would  have  been  open  as  between  the  original 
parties.  Rev.  Laws,  a  73,  {  33 ;  Massachu- 
setts National  Bank  v.  Snow,  187  Mass.  159, 
163,  72  N.  B.  959.  We  are,  therefore,  not 
called  upon  to  decide  whether  there  was  oth- 
er evidence  upon  which,  under  suitable  in- 
structions, the  Jury  could  have  found  either 
actual  or  constructive  delivery.  It  according- 
ly follows  that  the  ruling  requested  could  not 
properly  have  been  given,  and  tbe.  case  was 
rightly  submitted  to  the  Jury. 

Exceptions  overruled^ 

(200  Mass.  44]/ 
WHITE  V.  NEW  YORK,  N.  H.  ft  H.  B.  CO. 
(Supreme  Judidal  Court  of  Massachusetts. 
Plymouth.    Jan,  6,  1909.) 

1.  Railboads  (g  312*)— Ofebation— Cbossino 
Accidents— Statutobt  Signals. 

Where  a  freight  train,  except  a  part  of 
the  caboose,  had  passed  the  crossing  and  stop- 
ped, and  plaintiff  was  struck  while  standing  on 
the  crossing  just  behind  the  caboose,  which  was 
bumped  l>ack  against  him  when  the  rest  of  the 
train  was  recoupled  with  It  after  switching. 
Rev.  Laws,  c.  Ill,  I  188,  requiring  railroads  to 
ring  the  bell  or  sound  the  whistle  at  least  80 
rods  from  a  highway  crossing,  and  to  continue 
to  do  80  until  the  engine  has  crossed,  did  not 
apply. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §  J  908,  999;   Dec.  Dig.  |  312.»] 

2.  Railboads  (g  346*)— Cbossinq  Accidents 
—Actions— BuBDBN   op  Paoor— Contbibu- 

TOBT  NeOLIQENCB, 

In  an  action  on  the  common-law  «ounts  for 
negligence  against  a  railroad  for  intestate's 
death  by  being  struck  on  a  public  crossing,  the 
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burden  wu  on  plaintiff  to  8bow  that  intestate 
was  free  from  neglieence. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1121 ;    Dec.  Dig.  {  346.*] 

8.  Rau^oads  (f  332*)— Cbossino  Accidents 

—  CONTBIBUTORY         NEGUGBNCE  —  INJDBT 

Neab  Standing  Train. 

Where  a  train  had  passed  a  crossing  and 
stopped  to  do  some  switching,  leaving  the  ca- 
boose partly  on  the  crossing,  with  a  flagman 
there  to  guard  the  crossing,  and  decedent  saw, 
or  should  have  seen,  the  flagman,  and  was  in- 
jured while  standing  on  the  track  several  feet 
from  the  catxjose,  with  his  back  to  the  flagman, 
by  the  rest  of  the  train  backing  up  against  the 
caboose  to  couple  to  it,  be  was  negligent,  so  as 
to  prevent  a  recovery. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1079;  Dec.  Dig.  I  332.*] 

Exceptions  fr(Mn  Superior  Court,  Plymouth 
County;  Robt  O.  Harris,  Judge. 

Action  by  J.  Bartlette  White,  admlnistra'- 
tor,  against  tb«  New  York,  New  Haven  & 
Hartford  Railroad  Company.  Verdict  for 
defendant,  and  plaintiff  excepts.  Eizceptions 
orermled. 

WilUain  J.  Coughlan  iCnd  Daniel  R.  Cougb- 
lan,  for  plaintiff.  Fredk.  S.  Hall,  for  de- 
fendant 

BRAIiET,  J.  This  18  an  action  of  tort 
to  recover  either  at  common  law,  or  under 
Rev.  Lews,  c.  Ill,  f  188,  now  Acts  1906,  p. 
554,  c.  463,  part  2,  S  146,  for  the  conscious 
suffering  of  his  Intestate,  and  under  Rev. 
Laws,  c.  Ill,  8  267,  now  Acts  1906,  p.  506, 
c.  463,  part  1,  8  68,  for  his  death  by  reason  of 
the  alleged  gross  negligence  of  the  defend- 
ant's servants.  The  accident  happened  at  a 
grade  crossing,  and  the  first  question  Is 
whether  the  defendant's  fallnre  to  sound  the 
whistle  or  ring  the  bell  on  the  locomotive 
was  a  Tiolatioii  of  Rev.  Laws,  c.  HI,  8  188. 
It  Is  the  pnrpose  of  this  section  that  the  sig- 
nal required  should  be  given  continuously 
for  a  distance  of  80  rods'  abore  the  crossing 
to  warn  approaching  travelers  upon  the  high- 
way of  the  danger  of  attempting  to  cross  un- 
til the  train  has  passed.  But  at  the  time  of 
the  accident  the '  freight  train  had  passed 
with  the  exception  of  a  part  of  the  buggy, 
and  stopped,  while  some  of  the  cars  had  been 
switched,  and  when  the  engine  with  <me  car 
attached  backed  down  from  the  freight  house 
to  be  recoupled,  there  was  no  Intention  of 
again  running  the  train  over  the  crossing, 
nor  In  fact  was  this  attempted.  Under  these 
circumstances  the  statute  vras  inapplicable, 
and,  there  being  no  duty  Imposed,  the  failure 
to  give  the  statutory  warning  affords  no 
canae  of  action. 

The  plaintiff  being  left  to  the  counts  at 
common  law,  and  for  gross  negligence  had 
the  burden  of  proving  that  his  Intestate  was 
in  the  exercise  of  due  care.  It  Is  abundantly 
manifest  that  as  he  approached.  If  he  bad 
taken  any  observation  at  all  of  the  surround- 
ing conditions  which  were  plainly  visible,  he 
must  have  seen  the  flagman  standing  with 


his  flag  in  the  street  guarding  the  crossing, 
and  the  rear  part  of  the  freight  train  stop- 
ped with  the  buggy  partially  on  the  crossing. 
If  usually  to  stand  deliberately  on  a  rail- 
road track  over  which  a  train  is  likely  at 
any  moment  to  pass  is  considered  inexcus- 
able carelessness,  the  act  of  the  defendant 
In  remaining  on  tbe  planlUng  between  the 
rails  within  a  foot  or  two  of  the  buggy,  with 
his  back  to  tbe  flagman,  and  entering  into 
conversation  for  several  minutes  with  the 
conductor,  when  If  he  had  taken  any  pre- 
caution he  must  have  known  that,  as  the 
train  came  togetber,  there  might  be  danger 
of  his  being  struck  by  its  running  back,  must 
be  deemed  such  contributory  negligence,  as 
to  preclude  recovery.  Butterfleld  v.  Western 
R.  R.,  10  Allen,  632,  87  Am.  Dec.  678;  Bar- 
stow  V.  Old  Colony  R.  R.  Co.,  143  Mass.  535, 
537,  10  N.  E.  255.  See  Granger  v.  Boston  & 
Albany  K.  R.  Co..  146  Mass.  276,  15  N.  E.  619; 
Young  r.  Old  Colony  B.  R.  Co.,  156  Mass.  178, 
SO  N.  E.  560;  Hudson  v.  Lynn  &  Boston  R.  B. 
Co.,  178  Mass.  64,  59  N.  E.  647;  Raymond  r. 
N.  T.,  N.  H.  &.  H.  R.  R.  R..  182  Mass.  337,  65 
N.  E.  399;  Ellft  ▼.  Boston  &  Maine  R.  R..  169 
Mass.  600.  48  N.  E.  839;  Hamblln  v.  N.  T., 
N.  H.  &  H.  R.  R.  Co.,  195  Mass.  555,  557,  81 
N.  E.  2.58. 
Excefttlons  overruled. 


(MO  Mass.  430 

HILL  et  al.  v.  RAUHAN  ARRE  et  aL 

(Supreme  Judicial  Court  of  MassachasettK 
Worcester.    Jan.  6,  1909.) 

1.  Associations  (B  17*)— Dib80i.Ijtiok. 

A  by-law  of  an  unincorporated  society  pro- 
viding that  if  several  motions  are  made  regard- 
ing the  same  question,  and  no  unanimous  de- 
cision can  be  obtained,  such  question  shall  be 
voted  on  and  the  wish  of  the  majority  prevail, 
except  in  the  purchase  or  sale  of  real  estate.  In 
which  case  a  two-thirds  majority  shall  be  the 
settling  vote,  cannot  be  held,  in  the  absence  of 
anjr  statement  as  to  the  purpose  for  which  tbe 
society  was  organized,  to  authorize  by  a  ma- 
jority vote  the  transfer  of  the  memt>er8  of  the 
society  to  another  society  to  the  extinguishment 
of  the  former,  especially  where  a  quorum  of  tbe 
former  society  seeks  to  maintain  its  existence. 
TEd.  Note.— For  other  eases,  see  Associations, 
Cent.  Dig.  |  80;   Dec.  Dig.  S  17.*] 

2.  Associations  (|  17*)— Pbopebtt  of  Asso- 
ciation. 

Nor  can   its   property   be   transferred   by 
such  a  proceeding. 

TEd.  Note.— For  other  cases,  see  Associations, 
Cent.  Dig.  8  80;   Dec.  Dig.  8  17.*] 

Case  Reserved  from  Superior  Court,  Wor- 
cester County;  Oeorge  A.  Sanderson,  Judge. 

Bill  by  John  Hill  and  others  against  the 
Rauban  Aire  and  others.  Case  reserved  for 
the  Supreme  Judicial  Court.  Decree  for 
plaintiffs. 

James  A.  Stiles  and  Joseph  P.  Carney;  for 
plaintiffs.  Geo.  R.  Warfleld  and  David  L 
Walsh,  for  defendants. 
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HAMMOND,  J.  The  parties  having  waived 
certain  qnestiona  arising  under  the  pleadings 
have  agreed  that  the  sole  anestion  to  be  Bub< 
mltted  to  the  conrt  is  "whether  on  the  facts 
found  by  the  master  (subject  to  the  preceding 
waiver)  the  vbte  of  May  6,  1905,. by  which 
the  Young  People's  Society  Walnala  voted  to 
join  the  Worklngmen'B  Society  Imatrl  No.  3, 
and  Buctieedlng  votes,  were  etCective  and  oper* 
atlve  against  the  objecting  minority  to  com- 
t>ine  said  societies  and  to  transfer  said  prop- 
erty described  in  the  bill  or  the  right  to  the 
said  property  to-  the  said  Worklngmen's  Soci- 
ety Imatrl  No>'  S."  And  It  is  agreed  that  if 
the  question  be  decided  in  the  affirmative  the 
bUl  shall  be  dismissed;  if  in  ttie  hegatlve, 
then  a  decree  is  to  be  issued  for  the  convey- 
ance of  the  iHToperty  to  a  trustee  for  the  t>6ii- 
eflt  of  tlie  Young  People's  Society  Walnala. 

The  property.  In  dispute  consists  mainly  of 
an  equitable  Interest  in  a  certain  undivided 
part  of  real'  estate  paid  for  by  the  society,  the 
legal  title  to  the  whole  of  which  stands  in 
the  defendant,  Kauhas  Arre,  a  corporation 
established  under  the  laws  of  tliis  state.  The 
Walnala  was  an  unincorporated  society,  and 
the  power  of  the  maJoHty  to  control  the 
rights  of  the  minority,  at  the  action  of  the' 
minority,  was  determined  by  the  constitution' 
and'  by-laws.'  McFadden  v.  Murphy,  1^ 
Massi  341,  21  N.  B.  888;  Kane  v.  Shi^ds,  167 
Mass.  892,  45  N.  E.  758.  In  any  case  not 
thus  provided  for  no  action  -could  be  taken 
binding  all  unless,  assented  to  by  all.  - 

The  votes  In  question  provided  in  substance 
that  the  Society  Walnala  should  be  annexed 
to  the  Workingmen's  Society  and  the  proper- 
ty of  the  former  should  be  transferred  to  the 
latter.  Tbe  purpose  for  which  the  Walnala 
was  organised  does  not  clearly  appear  In  the 
record,  nor  are  its  laws  set  forth  as  a  whole. 
So  far  as  appears  by  tbe  record,  the  defend- 
ants rely  upon  the  follo'wing,  to  wit:  "If  sev- 
eral motions  are  made  regarding  the  same 
question  and  no  unanimous  decision  can  be 
obtained,  said  question  will  be  voted  on,  and 
the  wish  of  the  majority  shall  prevail,  ex- 
cept In  the  purchase  or  the  sale  of  real  es- 
tate, in  which  case  two-thirds  majority  must 
be  the  settling  vote.  Votes  can  be  cast  in  any 
way  which  may  seem  best  for  the  occasion." 
But  in  the  abseiKe  of  any  statement  as  to  tbe 
purpose  for  which  the  society  was  organized, 
this  by-law  cannot  be  held  'to  authorize  by 
a  majority  vote  the  transfer  of  the  members 
of  the  society  bodily  to  another  society,  to  the 
extlngulslunent  of  the  former  society,  espe- 
cially when,  as  in  tbe  present  case,  a  quorum 
of  the  old  society  seeks  to  maintain  Its  exlst- 
eace.  Much  less  can  the  property  be  trans- 
ferred by  such  a  proceeding. 

The  case  is  settled  by  the  principle  laid 
down  in  tbe  cases  cited  above,  and  the  follow- 
ing language  of  the  court  in  McVadden  v. 
Murphy,  the  first  ot  them,  is  peculiarly  ap- 
propriate to  the  present  case:    "The  right  to 


the  possession  of  the  property  In  question  was 
in  the  original  assbciatlon  and  Its  members, 
and  the  majority  could  not  transfer  it  with 
themselves  to  another  association  without  vio- 
lating the  trusts  upon  which  it  was  held  and 
the  rights  of  the  minority  who  remained  mem- 
bers." 
Decree  for  the  plaintiffs. 

(200  Mass.  474) 
WYETH  V.  THOMAS  et  al. 
(Supreme  Judicial  Conrt  of  Massachusetts. 
Suffolk.    Jan.  7,  1^9.) 

1.  CONSTITUnONAI,  LAW  (§  88»)— LiBEBTT— 
CONSTITUTIONAI,  GUARANTY  —  "LlFB,  lilB- 
EBTT,   AND   PnBStrrT  OF   HAPPINESS." 

The  right  to  "life,  lil>erty,  and  the  pursuit 
of  happiness,"" secured  to  every  one  under  the 
state  and  federal  Oonstitutions,  includes  the 
right  to  pursue  any  proper  vocation  to  obtain  a 
livelibood. 

[Ed.  Note.— For  other  cases,  sbe  Gonstitntion- 
al  Law,  Cent  Dig.  §S  164,  165;  Dec  Dig.  § 
88.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  p.  4157.] 

2.  CoNsnru'noNAi,  I^w  ({  88*)  —  Libbbtt— 
Constitutional  GtrABANxr— "Life,  Libeb- 

TT,    AND  PuKSlJiT   OF  HAPPINESS." 

The  refusal  to  pei-mit  one  to  engage  in  a 
business  of  an  undertaker  is  a  violation  of  a 
right  to  enjoy  "life,  liberty,  and  the  pursuit  of  • 
happiness,"  secured  under  the  state  and  federal 
ConstitDtions,  .unless  there  is  some  good  reason 
for  the  refusal ;  and  tbe  refusal  to  permit  one 
to  bury  the  dead  body  of  a  relative  or  friend, 
except  nnder  an  unreasonable  limitation,  is  an 
unlawful  interference  with  a  private  rigliL 

[Ed.  Note.— For  other  cases,  see  Oonstitntion- 
al  Law,  Cent  Dig.  §§  164,  166;  Dec.  Dig.  § 
88.*] 

3.  CoNsriTtrnoNAi,  Law  (J  81*)  —  Pouoe- 
Power. 

In  tbe  exercise  of  the  police  power,  such 
kinds  of  business  as  require  regulation  in  the 
interest  of  the  public  health,  safety,  or  morals, 
and  perhaps  in  a  strict  sense  in  the  Interest  of 
the  public  welfare,  may  be  regulated  by  the 
state;  but  no  other  interference  of  the  public 
to  the  detriment  of  an  individual  is  permissible. 
[Ed.  Note.— For  other  cases,  see  ConstitutioB'- 
al  Law,  Cent  Dig,  {  148 ;  Deo.  Dig.  {  81.*] 

4.  Health  (9  20*)— Bubiai,  oj  Dead— Reotj- 

LATIONB— VALIDITT. 

The  Legislature  has  power  to  exercise  com- 
plete control  of  the  bnrials  <^  the  dead,  so  far 
«s  is  necessary  for  the  protection  of  the  public 
health,  the  promotion  of  the  public  safety,  and 
the  detection  of  crimes  resulting  in  death,  with- 
in the  police  power,  as  is  doiie  in  Rev.  Laws, 
c.  78,  M  37-44,  and  chapter  29,  Si  6,  8,  10,  11; 
[Eld.  Note.— For  other  cases,  see  Health,  Dec 
Dig.  S  20.*] 

5.  Health  (J  21*)— Constitutionai,  Peovi- 
sioNs— Police  Poweb. 

The  mere  assertion  that  a  subject  relates, 
though  in  a  remote  degree,  to  the  public  health, 
does  not  render  an  enactment  on  the  subject 
valid ;  but  the  act  must  have  a  more  direct  re- 
lation as  a  means  to  an  end,  and  the  end  itself 
must  be  appropriate  and  legitimate,  before  an 
act  which  interferes  with  the  general  right  of 
an  individual  to  be  free  in  his  person  and  in  his 
power  to  contract  in  relation  to  his  own  labor 
is  valid. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  f  21.*] 
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e.  Health  (5  35*)— Bumal  of  Dead  Bodies 

—Regulations— Validity. 

The  rule  adopted  by  the  board  of  registra- 
tion in  embalming,  created  by  St.  1905,  p.  483, 
c.  473,  providing  that  no  permits  for  burial  shall 
be  issued  to  any  person  who  is  not  a  registered 
embalmer,  cannot  be  sustained  on  the  theory 
that  the  regulation  promotes  the  public  health, 
on  the  ground  that  an  embalmer  is  more  lilcely 
to  discover  that  a  deceased  person  died  of  a 
contagious  disease  than  an  undertaker  who  is 
not  an  embalmer,  especially  since  Rev.  Laws, 
c.  29,  ft  1,  6,  30,  12,  recognize  ways  of  tiBcer- 
taining  whether  death  was  from  a  contagious 
disease  without  employing  an  embalmer  for  that 
purpose. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec 
Dig.  §  35.»] 

7.  OOWSTITUTIONAL  LAW  (J  60*)- DKLEOATIOK 
OF  iiBQIBLATIVB  POWEB. 

The  Legislature  cannot  delegate  the  power 
to  make  laws,  conferred  on  it  by  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent.  Dig.  §  89 ;   Dec.  Dig.  S  60.*] 

8.  CoNgnTunoNAL  Law  ({  63*)— Deleoatioh 
OF  Legislative  Poweb. 

St.  1905,  p.  483,  c.  473,  creating  a  board  of 
registration  in  embalming,  if  construed  to  aa- 
thoriie  the  board  to  adopt  a  rule  providing  that 
no  permits  for  burial  shall  be  issued  to  any  per- 
son who  'lias  not  received  a  certificate  from  the 
board,  is  unconstitutional,  because  delegating 
general  legislative  power. 
•  [Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  i  63.*] 

9.  Appeal  and  Ebbob  (J  320*)— Cases  Cebti- 

FIED— NATCBB  OF  PBOCEEDIRGS. 

A  petition  for  mandamus  to  compel  the 
board  of  health  of  a  city  to  grant  petitioner  a 
license  as  an  undertaker  is  on  the  law  side  of 
the  conrt,  and  only  questions  of  law  can  be  re- 
ported to  the  full  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  320.*] 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Mandamus  by  Benjamin  F.  Wyetb  against 
Charles  H.  Thomas  and  otbers,  as  tbe  Board 
of  Health  of  the  City  of  Cambridge,  to  com- 
pel the  granting  to  petitioner  of  a  license  as 
an  undertaker.  The  cause  was  reported  for 
the  consideration  of  the  full  conrt  Per- 
emptory  wrtt  of  mandamus  awarded. 

Arthur  P.  Stone,  for  petitioner.  Gilbert  A. 
A.  Peyey,  for  resirandents. 

KNOWLTON,  C.  J.  This  Is  a  petition  for  a 
writ  of  mandamus  to  compel  the  respondents, 
the  board  of  health  of  the  city  of  Cambridge, 
to  grant  the  petitioner  a  license  as  an  under- 
taker. Among  tbe  facts  agreed  are  tbe  fol* 
lowing: 

"Second.  That  the  petitioner.  Benjamin  F. 
Wyeth,  Is  an  inhabitant  of  Cambridge,  is  an 
undertaker  by  trade,  and  has  been  for  46 
years  engaged  In  the  trade  of  undertaker  In 
varioua  capacities,  and  has  carried  on  for 
some  years  past  tbe  business  of  imdertaklng 
under  the  name  of  Benjamin  F.  Wyeth ;  that 
said  undertaking  business  as  conducted  by 
the  petitioner  is  a  profitable  oae,  and  it  is 
hla  support  and  the  support  of  his  family; 


that  the  petitioner  Is  the  sexton  of  the  First 
Church  In  Cambridge,  and  the  members  in  at- 
tendance at  that  church  and  other  residents 
of  Cambridge  and  the  vicinity  h^ve  been  ac- 
customed from  time  to  time  to  engage  him  to 
perform  such  services  as  may  be  required  in 
connection  with  the  burial  of  the  dead. 

"Third.  That  the  petitioner,  Benjamin  F. 
Wyeth,  Is  a  competent  undertaker  and  is  well 
versed  in  the  duties  and  practices  of  that 
trade  or  business,  except  In  so  far  as  he  if 
ignorant  of  the  processes  of  embalming. 

"Fourth.  That  the  petitioner,  Benjamin  F. 
Wyeth,  does  not  hold  himself  out  to  the  pub- 
lic as  one  skilled  in  tbe  methods  of  emt>alming 
dead  bodies,  and  has  not,  and  never  has  bad, 
and  has  not  applied  for,  a  certificate  or  li- 
cense from  the  board  of  registration  in  em- 
balming to  enable  him  to  engage  In  the  bust* 
ness  of  embalming  dead 'bodies. 

"Fifth.  That  a  large  part  of  the  petitioner's 
trade  or  business  does  not  require  a  knowl- 
edge of  embalming,  and  in  many  instances  the 
petitioner  is  not  required  nor  directed  to  em- 
balm the  bodies  of  the- dead  Intrusted  to  his 
care. 

"Sixth.  That  in  all  cases  in  which  the  said 
Benjamin  F.  Wyeth  has  had  occasion  to  have 
tbe  bodies  of  the  dead  embalmed,  he  has, 
since  January  1,  1906,  procured  the  services 
of  an  embalmer  duly  registered  by  the  board 
of  registration  In  embalming,  or  he  baa  In- 
trusted the  work  to  some  servant  or  agent  in 
bis  employ  who  was  duly  registered  as  afore- 
said. 

"Seventh.  That  the  respondents  to  this  pe- 
tition or  their  predecessors  in  office  had,  up 
to  and  Including  the  1st  day  of  May,  1907, 
always  given  to  the  said  Benjamin  F.  WyeUi 
a  license  to  act  as  undertaker  upon  hla  ap- 
plication therefor." 

From  other  facta  in  the  case,  and  fr<Hn  the 
respondent's  answer,  it  appears  tbat  the  only 
reason  for  refusing  to  grant  the  petitioner's 
license  as  an  undertaker  la  that  be  Is  not 
licensed  as  an  embalmer.  He  cannot  obtain  a 
license  as  an  embalmer  without  making  ap- 
plication under  rule  2,  section  1,  adopted  by 
tbe  board  of  registration  in  embalming,  and 
complying  with  tbe  requirements,  of  the  sec- 
tion, which  is  as  follows: 

"The  applicant  must  have  takm  a  regular 
course  at  a  reputable  school  of  embalming 
whose  course  of  instruction  is  satisfactory  to 
this  board,  and  must  have  had  not  less  than 
a  year  and-  a  half  of  experience  in  active 
work  with  a  practicing  embalmer."  The 
question  of  law  presented  by  tbe  report  of 
the  single  Justice  is  whether  the  respondent's 
refusal  to  grant  a  license,  solely  for  this  rea- 
son, is  legal. 

St.  1905,  p.  488,  c.  473  is  "An  act  to  estab- 
lish a  board  of  registration  in  embalming." 
Under  section  6  tbe  board  is  to  adopt  rules 
and  regulations,  not  Inconsistent  with  the 
provisions  of  this  act  and  the  atatntea  of  the 
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commonwealth,  goTemlng  tbe  care  and  dis- 
position of  human  dead  bodies,  and  the  busi- 
ness of  embalming."  Under  the  authority  of 
this  section  the  board  has  adopted  rales  and 
regulations  whereby  they  assume  to  put  the 
whole  business  of  the  management  of  funer- 
als and  the  burial  of  the  dead  in  the  hands 
of  persons  holding  a  license  as  embalmers 
from  this  hoard.  The  first  part  of  rule  9.  f 
2,  Is  as  follows:  "No  permits  for  removal, 
burial  or  disinterment  shall  be  Issued  by 
boards  of  health,  dty  or  town  clerks,  select- 
men of  a  town,  or  any  other  persons  au- 
thorized to  Issue  burial  permits  to  any  person 
w  persons  who  have  not  been  registered  and 
received  a  certificate  from  the  state  board  of 
registration  In  embalming."  Under  this  rule 
no  one  can  bury  lawfully  tbe  dead  body  of 
a  former  member  of  his  family  unless  the 
permit  for  burial  is  obtained  by  a  licensee  of 
this  board.  No  one  can  perform  the  ordinary 
duties  of  an  undertaker  without  first  having 
procured  a  license  as  an  embalmer.  No  one 
can  obtain  a  permit  for  the  disinterment  of  a 
dead  body  for  any  canse,  at  any  time,  how- 
ever long  after  tiie  burial,  unless  he  Is  a  li- 
censed embalmer.  Surely  the  fitness  of  a  per- 
son to  receive  a  permit  for  the  disinterment 
of  a  dead  body  cannot  depend  upon  his  knowl- 
edge or  Ignorance  of  the  process  of  embalm- 
ing. The  question  Is  presented  whether  there 
Is  any  warrant  under  the  C!onstitntlon  and 
the  laws  for  this  Interference  with  the  liber- 
ties of  the  i>eople. 

The  respondents  In  their  answer  rest  their 
defense  largely  upon  the  action  of  the  board 
of  registration  In  embalming,  and  adopt  as 
their  own  the  views  upon  which  this  action 
presumably  was  founded. 

The  right  to  enjoy  life,  liberty  and  the  pur- 
suit of  happiness  is  secured  to  every  one  un- 
der the  Constitution  of  Massachusetts.  This 
Includes  the  right  to  pursue  any  proper  voca- 
tion to  obtain  a  livelihood.  Substantially  the 
same  right  is  secured  also  by  the  Constitution 
of  the  United  States,  which  does  not  permit  a 
State  to  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law.  The 
nature  of  this  right  has  been  stated  and  Il- 
lustrated In  many  cases.  Com.  v.  Strauss, 
191  Mass.  645,  78  N.  B.  136,  11  Ll  B.  A.  (N. 
S.)  968 ;  Com.  v.  Perry,  155  Mass.  117,  28  N. 
E.  1126,  14  Ll  R.  A.  325,  31  Am.  St  Bep.  533: 
Wlnthrop  v.  New  England  Chocolate  Com- 
pany, 180  Mass.  464,  62  N.  B.  969 ;  Austin  v. 
Murray.  16  Pick.  121 ;  Lochner  v.  New  York, 
198  U.  S.  46,  25  Sup.  Ct  639,  49  L.  Ed.  937; 
AUgeyer  v,  Louisiana,  165  U.  8.  578,  17  Sup. 
Ct.  427,  41  L.  Ed.  832;  Ylck  Wo  v.  Hopkins, 
118  U.  S.  856,  6  Sup.  Ct.  1064,  30  L.  Ed.  220 ; 
Minnesota  v.  Barber,  136  U.  S.  813,  10  Sup. 
Ct  862,  84  L.  Ed.  455. 

There  Is  no  doubt  that  the  refusal  to  per- 
mit one  to  engage  In  the  business  of  an  under- 
taker is  a  violation  of  this  right  unless  there 
is  some  good  reason  for  the  refusal,  and  the 
refusal  to  permit  one  to  bury  the  dead  body 
of  his  relative  or  friend,  except  under  an  un- 


reasonaUe  limitation.  Is  also  an  interference 
with  a  private  right  that  Is  not  allowable 
under  the  Constitution  of  the  commonwealth 
or  the  Oonstltntlon  of  tbe  United  States. 

In  the  exercise  of  the  police  power,  audi 
kinds  of  business  as  require  regulation  in  the 
Interest  of  the  public  health,  the  public  saf- 
ety or  the  public  morals,  and  perhaps  in  a 
strict  sense  In  the  interest  of  the  public  wel- 
fare, may  be  regulated  by  the  state,  and  no 
other  Interference  of  the  public  to  the  detri- 
ment of  an  Individual  is  permissible. 

The  burial  of  the  dead  has  such  relations 
to  the  public  health  that  It  well  may  be  reg- 
ulated by  law.  In  possible  aspects  of  it  reg- 
ulation may  be  made  in  the  Interest  of  the 
public  morals.  For  the  detection  of  crimes 
which  result  In  death  there  well  may  be  reg- 
ulation In  tbe  Interest  of  the  public  safety. 
In  the  exercise  of  the  police  power  tbe  Legis- 
lature of  this  state  has  made  elaborate  pro- 
visions and  strict  regulations  covering  these 
subjects.  Rev.  Laws,  c.  78,  §§  37  to  44,  in- 
clusive ;  chapter  29,  g§  6-8, 10-12,  15.  Of  Its 
power  to  exercise  complete  control  of  burials 
of  tbe  dead,  so  far  as  is  necessary  for  the 
protection  of  the  public  health  and  the  pro- 
motion of  the  public  safety,  there  is  no  ques- 
tion. 

No  argument  has  been  addressed  to  us  to 
show  that  the  general  embalming  of  dead 
bodies  is  necessary  for  the  preservation  of  the 
public  health,  and  we  know  of  no  facts  that 
Indicate  such  a  necessity.  Except  In  those 
cases  where  embalming  is  desired  for  a  spe- 
cial reason,  we  know  of  nothing  connected 
with  the  duties  of  an  undertaker  that  calls 
for  the  work  of  a  licensed  embalmer.  When 
such  work  Is  desired,  a  proper  person  can  be 
procured  to  perform  it  In  cases  generally 
it  Is  not  an  essential  part  of  the  duties  of  an 
undertaker,  and  It  has  no  relation  to  the  pub- 
lic health. 

The  only  particular  In  which  the  respond- 
ents have  suggested,  either  in  their  answer  or 
their  argument,  that  performance  of  an  un- 
dertaker's duties  by  a  licensed  embalmer 
would  tend  to  promote  the  public  health,  is 
that  an  embalmer  would  be  more  likely  to 
discover  that  a  deceased  person  died  of  a  con- 
tagious disease  than  an  undertaker  who  Is 
not  an  embalmer.  To  use  the  language  of  tbe 
agreed  statement  of  facts:  "In  the  opinion 
of  the  respondent  board  of  health  these  rules 
for  preserving  and  embalming  human  dead 
bodies  have  a  tendency  to  and  do  increase,  on 
the  part  of  the  undertaker,  the  knowledge  of 
the  nature  of  the  disease  from  which  the  par- 
ty deceased  may  have  suffered,  and  which 
may  have  caused  death."  There  Is  certainly 
a  grave  reason  to  doubt  the  correctness  of 
this  opinion.  No  evidence  Is  furnished  that 
through  his  knowledge  of  the  business  of 
embalming,  one  can  form  an  opinion  which 
an  ordinary  undertaker  of  experience  could 
not  form  of  the  cauSe  of  death  of  a  person 
whose  body  Is  seen  by  him.  But  if  there  may 
be  some  slight  increase  of  knowledge,  from 
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this  source,  to  one  preparing  a  human,  body 
for  burial,  Its  relation  to  the  public  bealtii. 
if  any,  Is  too  remote  to  be  made  a  foundation 
for  legislation  or  regulation,  ^s  was  said  In 
the  opinion  in  Lochner  t.  New  Zwk,  19S-.n. 
S.  46,  57,  25  Sup.  Ct  539,  S43,  49  1..  Ed.  »37: 
"The  mere  assertion  that  the  subject  relates, 
though  but  in  a  remote  degree,  to  the  pub- 
lic health,  does:  not  render  the  enactment 
valid.  The  act  most  have  a  more  direct  rela- 
tion, as  a  means  to  an  end,  and  the  end  itself 
must  be  appropriate  ai^d  legitimate,  before  an 
act  can  be  held  to  be  valid  which  interferes 
with  the  general  right  of  aa  Individual  to  be 
free  in  his  person,  and  in  his  j^wer  to  con- 
tract In  relation  to  his  own  labor."  From 
such  a  possibility  no  such  l>eneflt  conld  come 
as  to  Justify  a  requirement  that  all  human 
bodies  should  be  embalmed  for  such  Informa- 
tion in  regard  to  the  cause  of  death  as  can 
be  acquired  through  the  process  of  embalming, 
w  a  requirement  that  an  emhalmer  should  al- 
ways be  employed  as  imdertaker  for  the 
chance  of  a. valuable  discover  from  his  ob- 
servation, without  Ids  using  the  process  of 
embalming.  The  law  xecognlzes  direct  ways 
of  ascertaining  whether  death  was  from  a 
contagious  disease,  without  employing  an  em- 
balmer  for  that  purpose.  Rev.  Laws,  c.  29, 
il  1>  6>  10,  12.  These  ways  seem  a  thousand- 
fold more  Important  and  reliable  than  any 
possible  knowledge  that  an  embalmer  might 
have  from  his  training  In  that  business,  be- 
yond the  knowledge  of  an  undertaker  of  ex- 
peri^ice  who  was  not  an  embalmer. 

We  can  see  no  such  connection  between  re- 
quiring all  undertakers  to  be  licensed  em- 
balmers  and  the  promotion  of  the  public 
health  as  to  bring  the  making  of  this  regula- 
tion by  the  board  of  registration  In  embalm- 
ing, or  the  refusal  of  a  license  by  the  board 
of  health  on  account  of  the  regulatl<Hi  within 
the  exercise  of  the  police  power  by  the  state. 
If  such  a  regulation  had  been  made  an  act 
of  the  Legislature,  with  all  the  strong  pre-, 
sumptions  of  constltuti<siallty  which  attach 
to  legislative  action,  we ,  should  hesitate  to 
affirm  the  constitutionality  of  the  aqt  But 
action  by  such  a  board,  undw  mere  general 
authority  to  malce  rules  and  regulations,  does 
not  carry  with  It  these  strong  presumptions. 
We  consider  this  action  without  foundation  In 
law  or  reason,  and  In  violation  of  the  consti- 
tutional rights  o£  our  citizens. 

A  statute  of  New  Xork,  which  provided, 
among  other  things,  that  no  person  should  ea- 
gage  In  the  business  of  undertaking  unless 
he  bad  been  duly  licensed  as  an  embalmer, 
was  held  ancpnstltutlonal  by  a  unanimous  de- 
cision In  the  Appellate  Division  of  the  Su- 
preme Court  of  that  state.  Pet^le  v.  Binge, 
126  App.  Dlv.  (N.  X.)  59^  UO  N.  X.  Supp. 
74. 

From  another  point  of  view  the  rules  and 
regulations  of  the  board  of  registration  In 
embalming,  relied  on  by  tiie  respondents  as 


an  Important  reason  for  their  decision,  are  to- 
valid.  In  Brodbine  v.  Bevere,  1S2  Mass.  59&- 
600,  66  i<.  E.  607.  60$,  is  this  language:  "It 
is  well  established  in  this  commonwealth  and 
elsewhere  that  the  Xieglslalure  cannot  Aeie- 
gate  the  power  to  make  laws,  conferred  upon 
It  by  a  CoQStitvtion  like  that  of  Massachu- 
setts." Then  follow  numerous  citations  from 
dlfCerent  states,  with  the  words:  "This  doc- 
trine is  b^d  by  the  courts  almost  unanimous- 
ly." None  of  t|}e  cases  referred  to  later  ia 
the  <q>lnion,  in  which  there  was  a  delegation 
of  legislative  authority  for  a  local  or  ^>ecial 
purpose  or  In  matters  of  administration,  and 
none  of  the  cases  which  have  been  decided 
sinqe,  and  which  are  referred  to  in  Com.  v. 
Kingsbury,  199  Mass.  542,  85  N.  B.  848.  go  far 
ectough  to  legalize  a  delegation  of  autb<vity 
to  change  a  general  law  for  all  the  people  of 
the  commonwealth,  with  no  local  or  special 
reason  for  seeking  the  aid  of  an  administra- 
tive board,  as  the  ride  about  the  issuing  of 
permits  and  some  of  the  other  rules  of  this 
board  purport  to  change  the  general  laws  on 
this  subject  toe  all  the  peot>le  In  every  city 
and  town  in  the  commonwealth.  If  the  8tat> 
ute  were  construed  to  authorize  tlie  making 
of  such  rules,  it  would  be  held  unconstitutloni 
aX  as  assuming  to  delegate  general  legislative 
authority. 

We  decide  that  the  refusal  Af  tbe  resp<Hid- 
ents  to  grant  tlie  petitioner  a  Uc^tse  as  an 
undertaker,  solely  for  the  reason  that  he  is 
not  licensed  as  an  embalmer,  is  unwarranted, 
improp»  and  Illegal.  According  to  the  re- 
port, upon  this  detennination  of  the  question 
of  law,  a  writ  of  mandamus  is  to  issue.  The 
case  Iteing  on  the  law  side  of  the  court,  only 
questions  of  law  could  be  reported  to  the  foil 
court,  and  by  the  terms  of  the  report  the 
question  of  discretion  whether  to  grant  the 
writ  must  be  taken  to  have  been  decided  in  fa- 
vor of  the  petitioner.  Tbe  report  is  equivalent 
to  a  finding  upon  tbe  answer  and  the  facts 
agreed  that  the  only  reason  for  the  respond- 
ent's refusal  was  that  the  petitioner  was  not 
licensed  as  an  embalmer,  and  that  except  for 
this,  the  respondoits,  in  the  exercise  of  their 
judgment  and  discretion  would  tiave  granted 
the  license.  Upon  these  facts  nothing  re- 
mains but  to  enter  the  order': 

Peremptory  writ  of  mandamus  to  lasne. 

(200  Hus.  ao) 
WHITE  V.  NEW  YORK  LIFE  INS.  CO. 
(Supreme  Judicial  Court  of  Massac^nsetts, 
Norfolk.    Jan.  7,  190&) 

Inbubancb  (S  349*)— Lifk  Insubancb— Motb 
FOB  Premium. 

At  a  time  when  a  life  policy  woiild  have 
been  finally  forfeited  for  nonpayment  of  prenu- 
urn,  subject  to  a  right  which  would  have  kept  it 
in  force  for  a  time,  l>ut  not  till  insured's  death, 
he  paid  the  company  $31.25  and  gave  it  his 
note,  due  in  eight  months,  and  before  his  death, 
provldinK  that  the  insurance  should  be  contin- 
ued in  force  till  tlie  due  date  of  the  note ;  that. 
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If  the  note  vas  paid  on  or  before  then,  sach 
payment,  with  the  $31.25,  would  then  be  accept- 
ed as  payment  of  the  premiums,  and  all  rights 
under  the  policy  ahonld  then  be  the  same  as 
though  the  premium  bad  been  paid  when  due; 
and  that,  if  the  note  was  not  then  paid,  it 
should  cease  to  be  a  cla,ini  against  insured,  and 
all  rights  against  the  Company  should  be  the 
same  as  though  the  cash  had  not  been  paid  ^nd 
tiie  agreement  in  the  note  had  not  been  made. 
ffelA,  that  the  policy  ceased  to  be  in  effect  ex- 
cept as  continued  by  the  provision  in  the  note. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  §  349.  •] 

Exceptions  from  Superior  Court,  Norfolk 
C!oiinty;  Robert  O.  Harris,  Judge. 

Action  by  Sarali  E.  B.  White  against  tbe 
New  York  Life  Insurance  C!ompany.  Ver- 
dict for  defendant  Plaintiff  ezceptied.  Ex- 
ceptions overruled. 

H.  T.  Blcbardson  and.  B.  Y.  Fitzgerald,  for 
plaintiff.  W.  A.  Morse  and  F.  J.  Cteogan,  for 
defendant 

KNOWr/TON,  C.  3.  All  of  the  plaintiff's 
requests  for  rulings  wblch  were  refused 
T>y  the  court  relate  to  the  effect,  upon  tbe 
rights  of  the  parties,  of  the  agreement  con- 
tained in  Exhibit  C,  which  was  made  on  Ao- 
gust  19,  1006.  The  premium  upon  tbe  policy 
of  Insurance  on  the  life  of  tbe  plaintiff's 
bnsband  was  payable,  annually  on  August 
19tb.  The  policy  was  issued  on  August  19, 
1908,  and  the  assured  paid  two  annual  'pce< 
mlums  In  cash.  When  tbe  third  premium 
became  due,  on  August  19,  1906,  he  did  not 
pay  It  In  cash,  but  gave  his  note  for  the 
amount  due,  payable  on  August  19, 1906,  and 
he  paid  the  Interest  on  It  to  that  date.  At 
tbe  end  of  the  year,  on  August  19,  1906,  be 
did  not  pay  the  note,  but  paid  Interest  on  It 
In  advance  for  another  year.  He  did  not 
pay  tbe  premium  due  on  that  date,  and,  If 
no  otber  arrangem«it  bad  been  made,  the 
policy  by  Its  terms  would  then  have  been 
finally  forfeited  for  nonpayment  of  the  pre- 
mium, subject  to  tbe  right  of  tbe  assured  to 
have  the  benefit  of  tbe  excess  of  tbe  reserve 
credited  to  the  policy  above  the  Indebtedness 
of  tbe  assured,  which  reserve  would  keep 
the  policy  In  force  for  eight  months  longer, 
so  that  there  could  have  been  a  recovery 
under  It  If  tbe  assured  bad  died  at  any  time 
before  April  19,  1907,  but  not  If  he  died  aft- 
erward. His  death  occurred  on  July  12, 1907, 
and  the  question  is  whether  the  further  ar- 
rangement, made  on  August  19,  1906,  kept  the 
policy  in  force  until  the  time  of  his  death. 
This  arrangement  was  a  payment  of  $31^25 
in  cash,  and  the  giving  of  a  note  for  $94,  due 
February  19,  1907,  which  is  Exhibit  C.  In- 
cluded in  the  note  was  this  agreement  In 
writing;  "This  note  is  accepted  by  said  com- 
pany at  the  request  of  the  maker,  together 
with  $31.25  In  cash,  on  tbe  following  ex- 
press agreement;  That  although  no  part  of 
the  premium  due  on  the  19th  day  of  August 
1906,  under  policy  No.  3,476,346,  Issued  by 


said  company  on  the  life  of  Frank  A.'  White, 
has  been  paid,  the  Insurance  thereunder 
shall  be  continued  In  force  until  midnight 
of  the  due  date  of  snld  note;  that, If  this 
note  Is  paid  on  or  before  the  date  It  becomes 
due,  such  payment  together  with  said  cash, 
will  then  be  accepted  by  said  company  as  pay- 
ment of  said  premium,  and  all  rights  under 
said  policy  shall  thereupon  be  the  same  as 
If  said  premium  had  been  paid  when  due; 
that  If  this  note  is  not  paid  on  or  before 
tbe  day  It  becomes  due,  it  shall  thereupon 
automatically  cease  to  be  a  claim  against  the 
maker,  and  said  company  shall  retain  said 
cash  as  part  compensation  for  the  rights  and 
privileges  hereby  granted,  and  all  rights 
under  said  policy  shall  be  tbe  same  as  If  said 
cash  bad  not  been  paid,  nor  this  agreement 
made;  that  said  company  has  duly  given 
every  notice  required  by  Its  rules  or  by  tbe 
laws  of  any  state  in  respect  to  said  premium, 
and  in  further  compensation  for  the  rights 
and  privileges  hereby  granted,  the  maker 
bereof  has  agreed  to  waive,  and  does  hereby 
waive  every  other  notice  in  respect  to  said 
premium  or  this  note,  it  being  well  understood 
by  said  maker  that  said  company  would  not 
have  accepted  this  agreement  If  any  notice 
of  any  kind  were  required  as  a  condition  to 
the  full  enforcement  of  all  Its  terms."  This 
agreement  signed  by  the  assured,  was  bind- 
ing upon  him.  The  note  was  not  paid,  and 
for  that  reason,  by  virtue  of  the.  a^:reement 
It  ceased  to  be  a  claim  against  the  maker. 
The  $31.25  in  cash  was  treated  as  a  consid- 
eration for  the  privilege  which  the  assured 
had  enjoyed,  and  tbe  rights  of  both  parties 
in  reference  to  the  policy  were  precisely  the 
same  as  If  this  note  had  never  been  given, 
and  the  payment  in  cash  had  never  been 
made.  .It  la  impossible  to  make  tbe  agree- 
ment ptalnier  than  it  Is  by  the  written  lan- 
guage contained  In  the  note.  The  policy 
ceased  to  be  in  effect  after  August  19,  1906, 
except  as  it  was  continued  by  the  term  in- 
surance already  referred  to.  This  extended 
it  for  eight  months  and  no  more. 

Other  cases  resembling  this.  In  which  a 
like  decision  was  made,  are  the  following: 
Holly  V.  Metropolitan  Life  Insurance  Com- 
pany, 105  N.  y.  437,  11  N.  B.  607;  Baker  v. 
Union  Mutual  Life  Insurance  Company,  43 
N.  Y.  283;  Bank  of  Commerce  v.  New  York 
Life  Insurance  Company,  125  Ga.  662,  54  S. 
E.  643. 

Exceptions  overruled. 


(100  Uaai.  46» 
MOFFATT  et  al.  v.  DAVITT  et  at 

(Supreme  Judidal  Court  of  Massachusetts. 
Suffolk.    Jan.  6,  1900.) 

1.  Sales  (j  377*)— Contbact*— Bbeaoh— Dav- 
aOes— Declaration  . 

An  amended   declaration,  pleading  a  con 
tract  for  the  sale  of  pig  iron  and  ac  alleged 


•For  otber  cases  see  same  topic  and  section  NTJXBEB  In  Dae  *  Am.  Diss.  U07  to  date,  ft  Reportac  Indesas 
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breach,  by  defendant's  Tinqaalifled  refasal  to  ac- 
cept and  pay  for  the  iron,  stated  a  cause  of  ac- 
tion for  damages. 

[Ed.  Kote.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1092;   Dec  Dig.  I  377.*J 
2.  Evidence  (|   130*)— Relevawot— Res  In- 

TEB  Auos  Acta. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  pig  iron,  evidence  of  business  deal- 
ings between  plaintiff  and  the  former  owner  of 
the  foundry,  who  was  orii^nally  joined  as  a  de- 
fendant, was  inadmissible  after  the  action  was 
discontinued  as  to  him. 

[Eld.  Note.— For  other  cases,  see  Byidence, 
Cent.  Dig.  i  403;   Dec.  Dig.  !  130.*] 

5.  Appeai.  akd  Ebbok  (|  1053*)— Harmless 

ESBBOB— RtTLINOB     ON     EVIDENCE  —   CURING 

Bbbob. 

Where  evidence  was  excluded  on  defend- 
ant's motion,  and  the  jury  was  instructed  to 
disregard  it.  exceptions  previously  talcen  to  its 
admission  became  ineffective,  in  the  absence  of 
prejudice  shown. 

[Ed.  Note.— For  other  cases,  see  Appeal  Emd 
Error,  Dec.  Dig.  {  1053.*] 
4.  Sales  fj  382*)— Contract— Repudiation. 
Repudiation  of  a  contract  for  the  sale  of 
pie  iron  could  be  shown  by  proof  of  defendant's 
delay  in  meeting  payments  and  by  letters  of  de- 
fendant's manager,  from  which  it  could  be  infer- 
red that  defendant's  business  was  unprofitable 
and  that  she  had  decided  not  to  perform  the  coiir 
tract 

fESd.  Note.— For  other  cases,  see  Sales,  Dec. 
Dig.  !  382.*] 

6.  Sales  (J  372*)— Contbact-Breacii— Offer 
OF  Pebformance. 

Where  defendant's  conduct  and  correspond- 
ence were  sufBcient  to  warrant  a  finding  that 
she  had  finally  decided  not  to  perform  a  con- 
tract for  the  purchase  of  pig  iron,  such  evidence 
was  not  weakened  by  an  offer  to  perform,  ten- 
dered by  her  counsel  in  reply  to  plaintiffs  de- 
mand for  a  settlement. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  f  1089 ;  Dec.  Dig.  8  372.*] 

6.  Sales  (J  884*)— Contbaot— Repudiation- 

Damages. 

Where  a  contract  for  the  sale  of  pig  iron 
was  entire,  and  the  buyer  repudiated  it,  no  part 
of  the  purchase  ever  having  been  delivered,  the 
seller's  measnie  of  damages  was  the  difference 
between  the  marliet  price  of  the  entire  amount 
at  the  time  of  repudiation  and  the  price  at 
which  the  iron  had  been  sold,  though  it  was  to 
be  delivered  in  installments  and  payment  was 
to  be  made  30  days  after  arrival  of  each  car. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  a  109&-1106;    Dec  Dig.  i  384.*] 

Exceptions  from  Superior  Conrt,  Suffolk 
County ;  William  B.  Stevens,  Judge. 

Action  by  Frank  D.  Moffatt  and  others 
against  Hugh  Davitt  and  others.  Judgment 
for  plaintiffs,  and  defendant  Mary  F.  Davitt 
brings  exceptions.    Overruled. 

H.  L.  Boutwell  and  W,  H.  Hastings,  for 
plaintiffs.  James  E.  Cotter,  Conrad  Reno, 
and  Joseph  P.  Fagan,  for  defendant  Mary  F. 
Davitt. 


BRALEX,  J.  The  amended  declaration 
having  aptly  set  forth  the  contract,  and  al- 
leged as  a  breach  the  defendant's  unqualified 
refusal  to  accept  and  pay  for  the  pig  iron,  a 
case  was  stated  which  If  proved  would  en- 


title the  plaintiffs  to  recover  damages.  Spiers 
V.  Union  Drop  Forge  Co.,  ISO  Mass.  87,  61  N. 
E.  825;  National  Machine  &  Tool  Co.  v. 
Standard  Shoe  Machinery  Co.,  181  Mass.  275, 
63  N.  E.  900;  Clark  v.  Guleslan,  197  Mass. 
492,  84  N.  E.  94;  White  v.  Remlck,  198 
Mass.  41,  84  N.  E.  113.  If  evidence  of  the 
business  dealings  between  the  plalntiflSs  and 
the  former  owner  of  the  foundry,  who  orig- 
inally had  been  joined  as  a  party,  was  com- 
petent, until  the  amendment  discontinuing 
the  acti<m  as  to  him,  and  the  amended  dec- 
laration, had  been  allowed.  It  then  became 
Inadmissible  against  the  defendant  But  at 
the  close  of  all  the  evidence,  this  testimony 
having  been  excluded  on  her  motion,  and 
the  jury  fully  instructed  to  disregard  It,  the 
exception  previously  taken  to  Its  admission 
Is  no  longer  open,  as  the  defendant  fails  to 
show  she  has  been  prejudiced.  The  defend- 
ant became  the  owner  of  the  foundry  under 
an  agreement  to  assume  and  pay  the  out- 
standing m«>rchandlBe  indebtedness  of  the 
vendor,  which  included  bills  due  or  to  become 
due  to  the  plalntlffb;  for  iron  already  deliv- 
ered or  to  be  furnished  tn  the  future.  The 
plaintiffs  do  not  contend  that  eridoice  of  her 
failure  to  pay  this  Indebtedness  according  to 
the  terms  of  sale  had  any  connection  with 
the  contract,  for  breach  of  which  the  present 
salt  was  brought,  but  claim  that  it  was  ad- 
missible on  the  issue  of  repudiation.  Upon 
this  question  much  evidence,  including  nu- 
merous letters  between  the  parties,  was  in- 
troduced. If  repudiation  of  the  contract  by 
one  of  the  contracting  parties  may  be  shown 
by  proof  of  an  unqualified  refusal  of  per- 
formance directly  made  to  the  other  party, 
it  also'  may  be  showii,  by  proof  of  such  con- 
duct on  his  part,  as  to  leave  no  other  reason- 
able Inference.  After  the  defendant  purchas- 
ed and  carried  on  the  foundry,  proof  of  her 
delay  In  meeting  payments  of  debts  connected 
with  the  business,  as  well  as  the  letters  of 
her  manager,  from  which  It  could  have  been 
Inferred  that  the  enterprise  had  turned  out 
to  be  unprofitable,  and  she  was  contemplat- 
ing an  early  sale  of  the  plant,  wlille  con- 
stantly delaying.  If  not  refusing,  to  accept 
delivery  of  any  part  of  the  000  tons  of  iron, 
the  market  price  of  which  had  decreased, 
furnished  evidence  from  which  the  jury 
would  be  warranted  In  finding  that  she  final- 
ly bad  decided  not  to  perform,  and  was  seek- 
ing to  get  out  of  a  bad  bargain.  Eamshaw  t. 
Whlttemore,  194  Mass.  187,  80  N.  E.  530. 
The  offer  of  performance,  tendered  by  her 
counsel  in  reply  to  the  plaintiffs'  demand  for 
a  settlement,  did  not  weaken  the  probative 
force  of  this  testimony,  for  It  easily  could 
have  been  found  to  have  heea  a  possible 
makeshift.  Intended  only  to  postpone  a  law- 
suit There  having  been  no  dispute  that  the 
plaintiffs,  not  only  were  ready  and  willing  to 
perform,  but  tendered  performance.  It  con- 
sequently follows  that  the  defendant's  re- 
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quest  for  a  ruling  that  upon  the  pleodlngs 
and  the  evidence  the  plaintiffs  could  not  re- 
cover was  rightly  refused.  Morton  v.  Clark, 
184  Mass.  555,  557,  69  N.  E.  309.  Nor  Is  the 
exception  to  the  supplemental  Instruction  on 
the  measure  of  damages  well  taken.  If  the 
omtract  was  found  to  have  been  wholly  re- 
pudiated, then  whether,  after  It  had  been 
made,  there  was  a  subsequent  oral  agreement 
for  the  delivery  of  the  Iron  as  it  might  be 
needed  from  time  to  time,  or  this  was  to  be 
implied  from  the  terms,  "that  we  pay  cash 
in  30  days  from  arrival  of  each  car,"  when 
read  in  the  light  of  the  attendant  circum- 
stances, as  claimed  by  the  defendant,  or 
whether  delivery  was  to  be  within  a  reason- 
able time  under  the  construction  claimed  by 
the  plaintlils,  became  an  immaterial  question. 
Whichever  construction  was  adopted,  the 
contract  was  entire,  even  if  payments  were 
to  be  made  by  Installments,  and,  as  no  part 
of  the  purchase  had  ever  been  delivered,  the 
measure  of  damages  was  correctly  stated  to 
be  the  difference  between  the  market  price 
of  the  entire  amount  at  the  time  of  repudia- 
tion and  the  price  at  which  the  iron  had  been 
sold.  Fullam  v.  Wright  &  Colton  Wire  Cloth 
Co.,  196  Mass.  474,  82  N.  B.  Til ;  McLean  v. 
Richardson,  127  Mass.  339;  Parker  v,  Rus- 
ell,  133  Mass.  74,  75;  Spelrs  v.  Union  Drop 
Forge  Co.,  180  Mass.  87,  61  N.  E.  825 ;  Eam- 
Bhaw  T.  Whlttemore,  194  Mass.  87,  80  N.  B. 
820. 
Exceptions  overruled. 


(20O  Han.  486) 

BOARDMAN  v.  HESSELTINB. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Jan.  6,  1909.) 

WiiXB  (J  355*)  — Pbobatb  — Revocatiok  of 
Pecsbb. 

The  probate  court  allowed  a  will  and  or- 
dered it  probated  after  issues  as  to  execution  of 
the  will  and  soundness  of  testator's  mind  bad 
been  fully  tried  and  regularly  determined.  Tes- 
tator's wife',  who  had  contested,  appealed,  but 
thereafter  waived  her  appeal,  and  accepted  pay- 
ment of  annuities  under  the  will.  Two  years 
later  she  petitioned  for  revocation  of  the  de- 
cree. Held,  that  the  issues  determined  could 
not  be  opened  simply  on  the  ground  that  the 
decision  was  not  in  accordance  with  the  law, 
but  that  petitioner  was  limited  to  showing  the 
practice  or  fraud  on  the  court,  or  some  accident. 
mistake,  or  misunderstanding  in  the  proceed- 
ings before  the  court,  such  as  in  justice  should 
call  for  a  revocation  of  its  decree  and  a  rehear- 
ing. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §814;  Dec.  Dig.  »  855.»] 

Report  from  Supreme  Judicial  Court,  Mid- 
dlesex County. 

Petition  of  Mary  J.  Boardman  against 
Francis  S.  Hesselt>ne.  The  probate  court 
dismissed  the  petition,  and  petitioner  ap- 
pealed to  the  Supreme  Judicial  Court,  a 
single  Justice  of  which  reported  the  case  to 
the  full  bench.     Affirmed, 


Moran  &  Feeney  and  Edward  F.  Brady, 
for  appellant    Francis  S.  Hesseltlne,  pro  se. 

KNOWLTON,  C.  J.  The  petitioner,  who 
Is  the  widow  of  George  F.  Boardman, 
brought  this  petition  for  a  revocation  of  a 
decree  of  the  probate  court,  ordering  the 
probate  and  allowance  of  her  husband's  will. 
In  her  petition  she  averred  that  the  will  was 
not  legally  executed,  and  that  her  husband 
was  not  of  sound  mind  when  he  signed  it. 
Subsequently  she  filed  an  amendment  to  the 
petition,  charging  that  the  probate  and  al- 
lowance of  the  will  were  obtained  by  fraud 
of  the  person  named  in  it  as  executor.  The 
petition  was  dismissed  by  the  probate  court 
and  the  petitioner  appealed. 

At  the  hearing  before  a  single  justice  of 
this  court,  he  found,  among  others,  the  fol- 
lowing facts:  The  petitioner  appeared  and 
contested  the  allowance  of  the  will  in  the 
probate  court  and  was  duly  heard.  The  will 
was  allowed  and  she  appealed.  The  appeal 
came  on  for  hearing  in  the  Supreme  Judicial 
Court,  after  due  notice  to  the  petitioner  and 
her  counsel.  A  waiver  of  the  appeal  was 
filed  by  her  counsel,  and  thereupon,  after  a 
hearing,  the  decree  was  affirmed  and  the 
case  was  remitted  to  the  probate  court  She 
took  no  steps  to  have  this  revoked  until  the 
filing  of  this  petition,  nearly  two  years  aft- 
er the  final  allowance  of  the  will.  She  dis- 
charged the  counsel  who  acted  for  her  in 
the  original  proceedings  and  employed  other 
counsel,  and  afterwards,  acting  either  under 
advice  or  of  her  own  motion,  she  decided 
not  to  waive  the  provisions  of  the  will,  and 
did  not  waive  them.  Through  her  counsel 
she  received  from  the  executor  and  trustee 
the  annuity  which  was  payable  to  her  under 
the  will,  for  herself  and  her  children,  and 
receipted  for  It  The  executor  did  not  in- 
tentionally and  fraudulently  conceal  from 
the  probate  court,  as  alleged  in  the  petition, 
the  fact  that  George  F.  Boardman  was  not 
of  sound  mind  at  the  time  of  the  <>xecution 
of  the  will,  and  did  not  know  that  the  in- 
strument bad  not  been  signed  by  said  Board- 
man  in  the  presence  of  three  attesting  wit- 
nesses, and  did  not  perpetrate  a  fraud  upon 
the  court  in  offering  the  Instrument  for  pro- 
bate and  In  securing  the  allowance  of  It 
All  the  persons  whose  depositions  were  an- 
nexed to  the  petition,  in  support  of  It  tes- 
tified originally  In  the  probate  court  either 
for  the  proponent  or  the  testator.  The  peti- 
tioner averred  in  her  petition  that  she  did 
not  contest  the  will  In  the  prot>ate  court  and 
introduced  evidence  tending  to  show  that  the 
Instrument  that  she  signed,  which  was  a 
waiver  of  appeal,  was  not  a  waiver  of  the 
appeal,  but  a  request  for  a  continuance.  The 
judge  found  against  her  on  these  points,  and 
believed  that  when  she  signed  the  paper  she 
knew  it  was  a  waiver  of  the  appeal,  and 
not  a  request  for  a  continuance. 
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Hie  Judge  nded  that  the  petitioner  could 
Introdnce  any  evidence  tending  to  show  that 
a  fraud  was  practiced  upon  the  court  In 
procuring  the  probate  of  the  will,  but  de- 
clined to  hear  evidence  that  the  testator  was 
not  of  aound  mind,  except  In  connection  with 
evidence  which  mlgbt  tend  to  ahow  knowl- 
edge of  the  testator's  nnsoundness  of  mind 
nn  the  part  of  the  executor,  or  which  might 
tend  to  show  fraud  of  the  executor  In  pro- 
curing  the  probate  of  the  will. 

Upon  these  facts  and  findings  It  is  plain 
tliat  the  petition  was  rightly  dismissed.  No 
reason  Is  shown  for  revoking  the  decree  al- 
lowing the  wlU  and  trying  the  case  again. 
The  issues  as  to  tlie  execution  of  the  wUl 
and  the  soundness  of  mind  of  the  testator 
were  fully  tried  and  regularly  determined. 
They  cannot  be  opened,  simply  on  the  ground 
that  the  declsl(»i  was  not  in  accordance  with 
the  facts.  The  Judge  was  right  la  exclud- 
ing evidence  on  these  issues,  in  the  absence 
of  testimony  tending  to  show  the  practice  of 
fraud  upon  the  court,  or  some  accident  or 
mistake  or  misunderstanding  in  the  proceed- 
ings before  the  court,  such  as,  in  Jostlceb 
should  call  for  a  revocation  of  the  decree 
and  a  rehearing  of  the  case.  Waters  v. 
Btlckney,  12  Allen,  1,  90  Am.  Dec.  122;  Gale 
▼.  Nlckerson,  144  Mass.  415,  11  N.  B.  714; 
Tucker  v.  JfUk,  164  Mass.  674,  28  N.  O.  1061; 
Ciocker  ▼.  Ciodier,  198  Mass.  401,  84  N.  a 
47& 

Decree  of  probate  court  affirmed. 

poo  Haai.  4W) 

CASHMAN  V.  BANGS  et  aL 

(Snmeme  Judicial  Court  ot  Maasadtnsetts. 
Suffolk.     Jan.  8,  1900.) 
i.  IVtaXS  (f  869*)— VXSTBD  IirTEBlSTS— Cbed- 
tlOBS  OF  DXVIBIE. 

Testatrix  devised  land  t*  O.,  in  trust,  to 
hold,  manace,  improTC,  and  appropriate  the  net 
income  to  his  own  use  for  life,  but  on  his  death 
tlie  land  to  become  the  property  of  testatrix's 
sons  and  thdr  survivor,  in  equal  shares,  etc 
SM,  that  a  son  other  than  O.  took  a  vested 
interest  in  the  property  so  devised,  which  was 
subject  to  sale  for  his  debts,  under  Rev.  Laws, 
e.  1S4,  I  2,  providing  that,  if  a  contingent  le- 
mainder,  executory  devtse,  or  otlier  estate  in  ex- 
pectancy is  so  granted  or  Ihnited  to  a  person 
that,  in  case  of  his  death  before  the  happening 
of  the  oontlneency,  the  estate  descends  to  his 
heirs  fad  fee,  he  may,  before  the  happening  of 
the  contingency,  sell  or  devise  Um  land  subject 
to  the  contingency. 
[BH.  Note.— For  other  cases,  see  Wills,  Cent 
I  2214;   Dee.  Dig.  |  889.*] 

2.  ExBomon  (|  46*)  —  Pbopebtt  Scbjxct  — 
Pkbsoitai.  Rights. 

Testatrix  devised  an  undivided  third  of  all 
her  property,  described  in  the  previous  article 
of  her  will,  in  trust  to  h(dd  and  manage,  and 
to  pay  one-third  of  tlie  income  to  B.  for  life, 
or  to  permit  him  to  ooeupy  and  enjoy  the  use 
of  the  proper^  in  ^mmon  with  ills  brothen  as 
he  might  prerer,  and  «t  his  death  to  convey 
and  transfer  the  property  to  the  brothers  or 
aeir  survivor,  but,  should  they  predecease  him, 
(hen  to  testatrix^s  helm  in  equal  shares,  etc. 


Di? 


Held,  that  the  tight  of  oeeupon^  was  not  In- 
tended as  an  incident  to  a  complete  life  estate 
but  as  an  alternative  privilege,  to  be  exercised 
at  B.'s  ojption,  and  was  therefore  not  subject 
to  execution.  > 

_(E3d.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  {{  141,  142;   Dec.  Dig.  {  45.*] 

3.  Wnxs  ({  684*)— Tausi  Bbtates-^RIoht  to 

IRCOUK. 

Where  land  was  devised  in  trust  for  B. 
for  life,  with  the  privilege  of  occupying  the 
same  instead  of  receiving  the  retats  and  proflts, 
the  income  did  not  cease  until  the  occupation 
privilege  was  exercised,  nor  was  the  choice  of 
occupation,  when  once  made,  irrevocable.' 

[Ed.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  I  681.*] 

4.  FaAUDUi,EWT  Conveyances  (|  154*)  — Be- 
TBSTTioN  OP  Possession- Failube  to  Reo- 

Ord  iNSTBirilBNT. 

An  agreement,  by  %  eestni  que  trust  of  ft 
life  interest,  that  if  the  property  was  sold  his 
interest  in  the  proceeds  should  be  applied  by 
tiie  trustee  on  certain  family  notes  and  obliga- 
tions of  the  cestui  que  trust,  was  not  a  "con- 
veyanoe  of  an  eqnitahle  interest  in  real  prop- 
f^^'J. J'^'l't  ^'-  ^"^  c.  127,  I  4,  and  chap- 
ter 117,  I  3,  requires  to  be  recorded  in  order 
to  be  valid  as  against  attaching  creditors,  but 
was  only  an  asslgnmetit  of  the  proceeds  of  the 
sale  when  made,  and  was  therefore  valid  a* 
against  creditors  of  the  eestni  que  trust,  thougli 
not  recorded. 

[BM.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  f  164.*] 

B.  CBEDrroBS'  Suit  8  69*)— Costs— Rights  ok 

Trustee. 

Rev.  Lawi^  e.  189;  |  67,  provides  that;  it 
a  person  who  is  summoned  as  trustee  appears 
and  answers,  he  shall  be  allowed  his  costs  for 
tmvd  and  term  fees,  and  such  further  amount 
for  counsel  fees  and  other  expenses  as  the 
court  may  allow.  Held,  that  where  a  cred- 
itors' bill,  analogous  to  the  process  of  foreign 
attachment,  was  instituted,  what  sun^  if  any, 
should  be  allowed  the  trustee  for  disbnrsementik 
was  within  the  discretion  of  the  sin^e  trial 
justice. 

(Ed.  Note.— For  other  cases,  see  Creditoof 
Suit,  Cent.  Dig.  {  218;  Dee.  &t.  |  39.*! 

Report  from  Sopreme  Judicial  court,  Snf- 
folk  County. 

Action  by  hbiry  A.  Oashman  against  Bd- 
ward  A.  Bangs  and  others.  On  report  from 
the  decision  of  a  single  Justice,  after  decree 
in  favor  of  plaintiff,  for  determination  of  the 
fall  comrt    Afflrmed. 

PlaintUt  alleced:  That  on  October  1, 1905, 
defendant  Edward  A.  Bangs  executed  his  de- 
mand note  to  plaintiff  tor  13,500,  giving  as 
collateral  a  certificate  of  36  shares  of  the 
preferred  stodc  of  tlie  Milk  Street  Trust 
That  the  note  and  certificate  have  always 
been,  and  still  are,  plalntUfs  property,  and 
that  plalntUt  Is  Informed  and  believes  that 
the  collateral,  if  worth  anything,  is  worth 
at  most  $1  a  share.  At  varloos  times  de- 
fendant Bangs  paid  plaintiff  $700  on  the 
principal  of  the  note,  and  paid  interest  to 
October  1,  1806,  only,  and  that  there  was 
now  due  tliereon  |2300  and  interest  from 
that  date,  and  plaintiff  has  been  unable  to 
discover  property  of  defendant  Bangs  whida 
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could  be  reached  or  applied  In  aadaf action 
of  thb.  debt;  but  that  Bangs  was  a  son  of 
Annie  Outeam  Bangs,  who  died  leaving  con- 
siderable estate  and  a  will  giving  to  defend- 
ant Bangs  an  Interest  In  .certain  trust  funds 
—<t»  provisions  of  the  will  being  as  follows: 

"Sixteenth.  To  my  sons  Ontram  and 
Frands  Beglnald.  two  undivided  thirds  of 
all  my  real  estate  in  Plymouth  Wood  and  in 
Warehami,  Mass.  (except  the  Little  Herring 
River  Cranberry  Bog),  with  all  the  privile- 
ges and  appurtenances  thereto  belonging, 
with  all  the  furniture  and  other  contents  of 
the  boose  and  bam,  and  all  the  I)oatB,  live 
stock  and  other  i)er8onal  property  of  mine 
on  said  premises,  and  the  oyster  grant. 

"Seventeenth.  To  my  son  Robert  H.  Gar- 
diner the  other  tindlvlded  third  of  all  prop- 
erty described  In  article  16  of  this  will,  in 
trust  for  the  following  purposes:  To  hold 
and  manage  the  same  in  common  with  thie 
said  Outram  and  Francis  Reginald,  and  fhe 
net  ineotue  from  said  one  third  to  pay  to  luy 
son  Edward  A.  Bangs  during  his  life,  or  to 
permit  him  to  occupy  and  enjoy  the  tise  of 
said  property  in  common  with  his  brothers 
as  he  may  prefer,  and  upon  his  death  to  con- 
vey and  transfer  the  said  property  to  said 
brothers  or  the  survivor  of  them,  but  sitould 
thejr  predecease  him,  then  to  my  heirs  at  law 
In  ecfoal  shares,  the  children  of  any  deceas- 
ed>  child  of  mine  to  take  their  parents  share 
by  right  of  representation. 

"EIghte«nth.  The  Little  Herring  River 
Cranberry  Bog,  which  has  been  reclaimed 
from  a  state  of  nature,  managed,  cultivated 
and  rendered  valuable,  together  with  the 
cranberry  house  and  bam  thereon  and  used 
in  connection  therewith,  I  give  to  said  Ont- 
ram, but  Iq  trust  for  the  fallowing  purposes: 
To  hold,  manage,  Improve  and  carry  on  as 
he  may  think  best,  and  the  net  Income  there- 
of to  appropriate  to  his  own  uses  during  his 
life,  but  on  his  death  said  bog  shall  become 
the  property  of  my  sons  and  the  survivors 
of  them,  in  equal  shares,  the  children  of  any 
deceased  son,  including  Outram,  to  take 
their  parents  share  by  right  of  represents-' 
tlon." 

That  Robert  H.  Gardiner  was  appointed 
trustee  under  the  seventeenth  clause  of  the 
will,  and  that  Outram  Bangs  was  appointed 
trostee  under  the  eighteenth  clause,  where-' 
upon  plaintiff  prayed  that  defendant  Bangs 
be  ordered  to  pay  plaintiff  a  sum  of  $2,800 
and  interest,  and  that  in  default  of  such  pay- 
ment all  the  property,  right,  title  and  Inter- 
est of  the  said  Bangs,  under  the  will  of  his 
mother,  be  sold,  and  so  ihnch  of  the  proceeds 
thereof  as  might  be  necessaiy  to  be  used  to 
pay  plaintiff's  debt. 

Defendant  Edward  Bangs  denied  that  his 
interests  under  his  mother's  will  were  liable 
to  be  taken  for  his  debts,  and  claimed  that 
under  the  seventeenth  article  of  the  will  the 
trastee  liad  discretionary  power  either  to 
pay  to  him  one- third  of  the  net  Income  there- 
in named  or  to  permit  blm  to  occupy  the 


premises  in  common  with  bis  brothers,  and 
for  this  reason  defendant's  said  Interest 
could  not  be  reached  by  the  bill:  that  defend- 
ant's interest.  If  any,  under  the  eighteenth 
clause  of  the  will,  was  of  practically  no  value 
because  extremely  remote  and  contingent,  etc. 

It  was  stipulated:  That  the  estate  devis- 
ed in  the  sixteenth  and  seventeenth  clauses 
of  the  will  consisted  of  300  acres  in  Ware- 
ham,  Mass.,  composed  mainly  of  marshy 
wUd  land,  covered  with  scrub  wood  and  en- 
tirely uncultivated.  That  the  estate  borders 
on  Buzzards  Bay,  affording  ample  opportu- 
nity tor  the  erection  of  summer  dwelling 
houses  overlooking  the  bay,  and  that  on  the 
estate  was  the  house  occupied  by  Annie  Out- 
ram Bangs  during  the  summer,  with  two 
bams  and  a  greenhouse  adjacent  thereto, 
and  several  acres  of  cleared  land.  There 
were  at  the  time  of  the  death  of  Mrs.  Bangs 
four  pthe^  houses  on  the  property,  one  of 
which  since  her  death  had  been  put  in  re- 
pair by  Outram  Bangs,  and  was  occupied  by 
him,  another  being  occupied  by  a  caretaker, 
and  the  other  two  were  of  small  value.  That 
$50  or  $100  rent  a  year  could  at  some  times 
be  obtained  from  them,  but  that  such  sums 
were  insufficient  to  pay  the  cost  of  the  re- 
pairs and  the  taxes  on  the  property.  That 
such  rents  as  had  been  received  fronl  these 
bouses  had  been  received  by  Francis  Regi- 
nald Bangs,  the  owner  of  an  undivided  third 
interest  In  the  share. 

On  December  27. 1005,  as  a  part  of  the  set- 
tlement of  the  testatrix's  estate,  It  was 
agreed  that  the  life  Interest  of  defendant 
Bangs  in  the  property  held  in.trast  for  him 
under  the  seventeenth  clause  of  the  Will 
should  remain  so  held,  but  that.  If  at  any 
time  any  of  the  property  shoitld  be  sold,  the 
value  of  the  life  Interest  of  Bangs  in  the  pro- 
ceeds should  be  computed,  and  should  be  eq- 
uitably paid  or  applied  by  Bangs  or  the  trus- 
tee on  certain  notes  executed  by  him  to  mem- 
bers of  the  family,  or  on  any  other  obliga- 
tion mentioned  in  the  egreedoent,  which 
notes  and  other  obligationis  were  still  out- 
standing, and  In  amount  exceeded  any  pos- 
sible value  of  the  Interest  of  Bangs. 

Robert  S.  Gorham  and  Roland  Gray,  for 
plaintiff.  Francis  Xj.  Hayes  for  defendants 
Edward  A.  and  Outram  Bangs.  Hill,  Bar- 
low &  Homans  and  Fisher  H.  Nesmith,  for 
defendant  Robert  H-  GardlneQ. 

BRALBT,  J.  Upon  proof  of  the  debt, 
which  does  not  appear  to  have  been  in  di^ 
pnte,  the  plaintiff  was  entitled  to  h^ye  ap- 
plied to  payment  the  vested  Interest.  9f  Ed- 
ward A.  Bangs  in  the  <»ntlngent  remainder 
devised  to  him  by  the  eighteenth  clause  of 
the  will  of  his  mother,  Annie  Outram  Bangs; 
and  the  Interlocutory  decree,  so  far  as  a 
sale  was  ordered  of  this  portion  qf  the  debt- 
or's estate,  is  not  questioned  by  the  respond- 
ents. Rev.  Laws,  c.  134,  g  2;  Trumbull  v. 
Trumbull,  149  Mass.  200,  204,  21  N.  E^See, 
4  L.  R.  A.  117.    Bat  the  princii>al  controver- 
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sj  has  been  confined  to  the  constractlon  of 
the  seventeenth  clause,  and,  when  the  na- 
ture and  extent  of  the  debtor's  estate  has 
been  defined,  to  determine  whether  the  plain- 
tiff's rights  of  attachment  are  subject  to  the 
agreement  that,  upon  a  sale  of  his  Interest, 
the  proceeds  are  to  be  applied  to  the  pay- 
ment of  certain  of  his  promissory  notes  held 
by  members  of  the  family.  By  this  clause 
he  was  gWen  outright  the  net  Income  for 
life  of  one-third,  or,  at  his  election,  he  was 
to  be  permitted  to  occupy  and  enjoy  the  use 
of  the  estate  In  common  with  bis  brothers, 
who  were  seised  of  two  undivided  thirds  in 
fee.  The  equitable  life  tenant's  right  to  the 
income  Is  absolute,  but  the  alternative  pro- 
vision Is  not  expressed  so  broadly^  The  gift 
Is  not  of  a  general  right  of  occupancy  In 
land,  which  confers  upon  the  devisee  or  ben- 
eficiary the  power  to  occupy  by  a  tenant. 
Rabbeth  v.  Squire.  19  Beav.  70,  4  De  G.  & 
.J.  406.  But  It  is  limited  by  the  phrase  "to 
permit,  him  to  occupy  and  enjoy  the  use  of 
said  property,"  Upon  reference  to  the  char- 
acter and  use  of  the  property,  which  Is  de- 
scribed generally  In  the  sixteenth  clause,  but 
more  particularly  hi  the  agreed  facts,  very 
likely  the  testatrix  had  In  mind  a  probability 
that,  If  she  gave  to  him  an  alienable  estate 
In  the  land,  her  other  sons  might  be  great- 
ly annoyed  In  their  enjoyment  and  manage- 
ment of  the  property  by  the  intrusion  of  a 
stranger.  But,  however  that  may  be,  these 
words,  of  limitation  cannot  be  rejected,  but 
must  be  accorded  their  ordinary  meaning. 
Towle  V.  Delano,  144  Mass.  95,  99,  10  N.  E. 
760.  When  this  is  done,  the  right  of  occupa- 
tion very  plainly  was  not  intended  as  merely 
,an  Incident  to  a  complete  life  estate,  but 
only  as  an  alternative  privilege  to  be  exer- 
cised at  bis  option.  This  freedom  of  choice, 
being  purely  personal,  is  not  assignable,  and 
consequently  cannot  be  taken  on  execution. 
But  until  exercised  the  income  did  not  cease, 
and  the.  choice  of  occupation,  when  once 
made,  Is  not  Irrevocable  by  the  terms  of  the 
win.  The  legatee  might  change  back  again 
to  Income  if  be  desired,  and,  If  It  were  not 
for  the  agreement,  the  plaintiff,  under  an 
appropriate  decree,  could  reach  and  apply 
the  entire  Income,  whenever  It  accrued.  In 
satisfaction  of  her  debt.  While  not  denying 
the  right  of  this  defendant  to  alienate  the 
income,  the  plaintiff  claims  that  the  agree- 
ment Is  In  the  nature  of  a  conveyance  of  an 
equitable  Interest  In  real  property,  which, 
under  the  provisions  of  Rev.  Laws,  c.  127, 
i  4,  and  chapter  117,  {  3,  not  having  been 
recorded  and  of  which  she  had  no  notice,  is 
not  valid  against  attaching  creditors.  The 
answer,  however,  is  that  as  the  agreement 
does  not  purport  to  convey  any  Interest  In 
the  realty,  but  only  In  the  proceeds.  If  a  sale 
takes  place  during  his  life  the  rights  of  cred- 
itors claiming  under  the'  Instrument  are  su- 
perior, and  the  plaintiff  can  hold  only  what. 


If  anything,  may  remain  after  their  demands 
are  satisfied.  Putnam  v.  Story,  132  Mass. 
205,  211;  Hill  v.  Hill,  198  Mass.  509,  516, 
518,  82  N.  E.  600.  But  If  the  plaintiff  falls 
to  show  that  the  decree  was  erroneous,  the 
defendant  trustees  ask  for  a  reversal  of  the 
part  which  gave  to  them  only  taxable  costs, 
and  that  costs  may  be  taxed  as  between  so- 
licitor and  client 

The  suit  is  neither  for  instructions  as  to 
the  construction  of  a  will,  even  if  that  ques- 
tion Is  Involved,  nor  a  bill  of  Interpleader  to 
determine  the  title  of  claimants  to  a  fund, 
nor  for  the  benefit  of  all  In  the  preservation 
of  a  fund  In  which  many  persons  have  a  com- 
mon Interest,  where  usually  costs  are  taxed 
as  between  solicitor  and  client  to  be  paid 
out  of  the  fund.  Davis  v.  Bay  State  lieagoe. 
158  Maas.  434,  435,  33  N.  E.  591,  and  cases 
dted.  But  it  is  a  creditors'  bill  analogous 
to  the  process-  of  foreign  attachment  nado* 
which,  by  Rev.  Laws,  c.  189,  {  67.  the  trus- 
tee recovers  only  taxable  costs,  "and  such 
further  amount  for  counsel  fees  and  other 
necessary  expenses  as  the  court  may  allow." 
What  sum.  If  any,  should  be  allowed  for  such 
disbursements  was  discretionary  with  the 
single  justice,  and  although  the  report  pre- 
sents all  questions  which  were  before  him, 
we  see  no  suflicient  reason  to  differ  from  bis 
conclusion. 

Decree  affirmed.  , 


(200  H&8S.  537) 

LOCKWOOD  V.  BOSTON  ELEVATED  RT. 
CO. 

(Snpreme  Judicial  Court  of  MassachusettB. 
Suffolk.    Jan.  6,  1909.) 

1.  OASBiEits  ($  247*)— Cabriaoe  of  Passbit- 
OBBS— Establishment  of  Relation. 

Where  plaintiff  and  his  companion,  desiring 
to  become  passengers,  sif^naled  an  open  car,  and, 
the  motorman  having  inclined  his  head,  they 
started  from  ttie  sidewalk  and,  on  its  being  stop- 
ped, boarded  the  car  with  the  ooodoctor's  knowl- 
edge, and  plaintiff  had  reached  and  stood  upon, 
the  running  board  on  his  way  to  a  seat  at  the 
time  of  his  injury,  the  relation  of  passenger  and 
carrier  had  been  established. 

[Ed.    Note.— For    other   cases,    see    Carrieis, 
Cent  Dig.  I  989 ;   Dec.  Dig.  i  247.*] 

2.  Cabrigbs  ($  300*)— Cabblaok  or  Passen- 
gers—Njxiligence. 

Where  a  street  railway  conductor  saw 
plaintiff  when  he  boarded  the  car,  and  noticed 
at  the  same  time  the  proximity  of  the  wagon 
paasing  along  in  the  same  direction  parallel 
with  the  car,  with  which  it  shortly  after  came 
into  collision,  if  he  signaled  to  go  ahead,  or  the 
motorman  in  the  exercise  of  due  diligence 
should  have  foreseen  that  it  was  dangerous  to 
go  ahead,  and  the  car  was  started  before  plain- 
tiff had  a  reasonable  opportunity  to  reach  a  seat 
or  position  of  safety,  a  finding  that  the  railway 
company  was  negligent  was  warranted. 

[Ed.    Note.— For    other    cases,    see    Carriers, 
Cent  Dig.  §  1211;    Dec  Dig.  $  300.*] 

3.  Cabbiebs  (§  347*)— Carriage  of  Fassen- 

OEBS — CONTRIBUTOBY    NEOLIOENCE. 

Failure  by  a  person  taking  steps  to  become, 
or  after  he  has  been  accepted  as,  a  passenger  by 
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a  street  railway  to  consider  whetlier,  under  the 
osual  conditions  of  pnblic  travel,  the  car  will 
be  so  operated  as  to  come  into  contact  with  a 
team  which  has  jast  passed  going  in  the  same 
direction,  while  a  matter  to  be  considered  by 
the  jury,  affords  no  conclusive  presumption  of 
his  carele^ness. 

[Ed.    Note.— For   other'  cases,    see    Carriers, 
Cent  Dig.  H  1367,  1402;   Dec.  Dig.  f  347.*] 

4.  Carkiebs  (5  328*)— Cabbiagk  of  Pabsen- 

GEB8— CONTBIBOTOBT  NbOUOENCE. 

A  Street  railway  passenger  had  th«  rifht 
to  rely  npon  the  assumption  that,  while  getting 
on  the  car  and  passing  to  a  seat,  the  car  would 
not  be  started  until  all  danger  was  removed  of 
its  running  so  near  to  a  team  which  had  just 
passed  in  the  same  direction  as  to  injure  -him. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  <  1367;  Dec  Dig.  i  328.*] 

6.  Cabbiebs  (i  305*)— Cabbiaoe  or  Pasur- 

OBBS— iKJUBIEft— PbOXIMATE  CaTJBB. 

Ejven  if  a  street  railway  passenger's  com- 
panion, with  whom  he  had  boarded  the  car,  may 
have  been  first  strucit,  while  standing  on  the 
running  board  preparatory  to  talcing  a  seat,  by 
a  team  passing  along  in  the  same  direction,  and 
thrown  against  such  passenger,  forcing  him 
against  one  of  the  stanchions,  from  which  he 
was  thrown  to  the  street  that  fact  was  not  an 
independent  intervening  cause  which  would  ex- 
onerate the  street  railway  company;  for,  if  the 
collision  with  the  team  had  not  occurred  through 
its  negligence,  such  passenger  would  not  have 
been  injured. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Cent  Dig.  ^  1245;  Dec.  IMg.  {  305.*] 

(t.  Trial  ({  260*)— Reqttested  Instbuctions 
Covered  by  Instbuotionb  Given. 

A  request  for  instructions  was  properly  re- 
fused, wher«  the  party  had  the  benefit  of  such 
request,  which  was  given  in  general  terms. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  651;  Dec.  Dig.  |  260.*] 

7.  CABRIEB8  (I  247*)— Cabbiagk  op  Passer - 

OEBS— ACCEPTARCE  BT  OABBIEB. 

The  principle  that  there  must  be  an  accept- 
ance by  the  carrier  before  the  person  who  offers 
himself  becomes  a  passenger,  as  applied  to  those 
who  offer  themselves  for  transportation  by  rail- 
roads, whose  trains  stop  only  at  fixed  stations, 
at  which  only  the  carrier  holds  itself  out  as 
ready  to  receive  as  passengers  those  who  pre- 
sent themselves  in  the  usual  way,  is  not  applica- 
ble to  a  street  railway,  unless  it  has  made  a 
rule  that  passengers  will  not  be  taken  on  except 
at  designated  places. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  J  0S9;   Dec.  Dig.  J  247.*] 

8.  Cabbiebs  ({  247*)— Cabbiaoe  of  Passen- 

QEBft— ESTABLISHUERT    OF   RELATION. 

Where,  after  plaintiff  and  his  companion 
had  stepped  on  the  running  board  of  a  moving 
car,  the  conductor,  who  saw  them  coming  to  get 
on  the  car  and  standing  on  the  running  board, 
did  not  order  jilnintlff  not  to  get  on,  or  make 
any  objection,  either  verbally  or  by  gesture,  that 
be  was  nnlawfiilly  on  the  running  -bioard,  a  find- 
ing that  the  contract  of  carriage  had  been  com- 
pleted was  warranted,  so  as  to  render  the  street 
railway  company  liable  for  injuries  sustained 
through  its  negligence. 

[Ed.    Note.— For   other    cases,    see    Carriers, 
Cent  Dig.  i  089 ;   Dec.  Dig.  §  247.*] 

9.  Tbiai,  (§  29.'5*>— Irstbuctions— CoRSTBuo- 
TiOR  AS  A  Whole. 

A  charge  is  to  be  considered  as  a  whole  In 
determining  if  it  is  correct. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S  703 ;   Dee.  Dig.  }  205.*] 


10.  Cabbiebs  ({  L2t*)— Cabibiaqe  or  Passer - 
GEBS— Action  fob  Injubies— Irstbuctiors. 

Instructions  in  an  action  for  injuries  sus- 
tained by  a  street  railway  passenger,  which,  aft- 
er stating  the  respective  claims  of  plaintiff  and 
defendant,  continued  by  stating  that  if  the  serv- 
ants of  tne  company  did  not  see  plaintiff  and 
bis  companion  when  they  signaled  the  car,  or 
did  not  tcnow  that  they  were  intending  to  be- 
come passengers,  and  in  no  other  way,  direct- 
ly or  Indirectly,  either  expressly  or  by  implica- 
tion, assented  to  their  becoming  passengers, 
then  they  were  not  passengers,  and  the  company 
would  not  owe  them  the  same  degree  of  care 
it  owed  passengers,  were  explidt  as  to  whether 
plaintiff  and  the  company  had  entered  into  the 
relation  of  passenger  and  carrier,  and  the  jury 
must  have  inlly  understood  that  plaintiff  could 
not  recover  if  he  stepped  and  remained  upon 
the  running  board  without  having  been  recog- 
nized by  the  seiTants  of  the  company  as  a  pas- 
senger. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  f  1326;   Dec.  Dig.  f  321.*] 

11.  EVIDERCE   (J  555*)— Opirior   Evidkrob— 
Medical  Rxpebts. 

Where,  in  a  personal  injury  action,  defend- 
ant's racdiral  expert  could  not  properly  have 
been  directly  asked  or  permitted  to  testify  that 
the  nervous  prostration  from  which  be  had 
found  plaintiff  to  be  suffering  was  due  to  his 
having  a  suit  on  hand  to  recover  for  his  inju- 
ries, fie  could  not,  under  the  guise  of  reasons 
for  the  opinion,  which  he  gave  in  reply  to  a 

S roper  Qoestion,  indirectly  introduce  such  evl- 
enee. 

[Ed.  Note.— For  other  cases,  see  Eivldenoe, 
Cent  Dig.  S  2376;   Dec.  Dig.  §  555.*] 

12.  WlTRESSES    (5    388*)— IliPEACHMERT— COM- 
PETERCT  OF  IMPEACHING  EVIDENCE. 

In  an  action  for  injuries  sustained  by  a 
street  railway  passenger,  a  paper  containing  the 
written  statement  which,  at  the  company's  re- 
quest, one  of  its  witnesses  made  on  a  blank  fur- 
nished by  the  company,  was  rightfully  excluded, 
where  there  was  no  offer  to  show  what  the  com- 
pany expected  to  prove,  or  even  that  the  wit- 
ness, whom  it  apparently  was  intended  to  con- 
tradict, had  made  a  different  answer. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  1239;   Dec.  Dig.  |  88a*] 

Exceptions  from  Superior  Oonrt,  Saffolk 
Connty;   Robert  F.  Raymond,  Judge. 

Action  for  personal  injnrles  by  John  E. 
Lockwood  against  the  Boston  Elevated  Rail- 
way Company.  Jadgment  for  plaintifF,  and 
defendant  excepts.     Exceptions  overmled. 

J.  E.  McConnell  and  J.  W.  McConnell,  for 
plaintiff.  Robert  6.  Dodge  and  Sanford  EL 
E.  Freund,  for  defendant 

BRAIiBT,  J.  The  defendant's  exceptions 
to  the  refusal  to  give  the  first,  seventh,  ninth, 
tenth,  eleventh  and  twelfth  requests  must 
be  overruled.  It  was  within  the  province  of 
the  jury  to  And,  upon  conflicting  evidence, 
that  the  plaintifF  and  his  companion  desiring 
to  become  passengers  signalled  an  open  car. 
In  response,  the  motorman  having  inclined 
his  head,  they  started  from  the  sidewalk, ' 
and  when  It  stopped  boarded  the  car  with 
the  knowledge  of  the  conductor,  and  the 
plaintiff  had  reached  and  stood  upon  the 
running  board,  on  his  way  to  a  seat,  at  the 
time  of  the  Injury.  If  the  Jury  so  found,  the 
relation  of  passenger  and  carrier  had  been 
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established,  and  the  defendant  owed  to  him 
the  duty  of  taking  every  reasonable  precau- 
tion which  might  be  required  for  his  safe 
transportation.  Milltnore  v.  Boston  Elev. 
Ry.  Co.;  104  siass.  S^,  80  N.  B.  445,  11  I* 
B.  "A.  (N.  S.),  140,'  120  Am.  St.  -Rep.  558; 
Raud  T.  Boston  Elev.  Ry  Co.,  198  Mass.  6«9, 
84  N.  K.  841;  Marahall  V.  Boston  &  Wor- 
cester St  Ry.  Co.,  195  Mas^.  284,  81  N.  B. 
195.  The  conductor,,  while  elaimlng,  In  his 
testimony,  that  the  car  haA  not  been  stopped, 
nor  the  plaintiff  recog;nlzed  and  accepted  as 
a  passenger,  also  stated  that  he  saw  him 
when  be  boarded  the  car,  and  noticed  at  the 
same  time  the  proximity  of  the  wagon  pass- 
ing along  in  the  same  direction  parallel  with 
the  car,  with  which  It  shortly  after  came  In- 
to collision.  If  nnder  these  circumstances 
the  conductor  gave  the  signal,  or  the  motor- 
man  in  the  exercise  of  due  diligence  should 
liave  foreseen  that  it  was  dangerous  to  go 
ahead,  and  the  car  was  started  before  the 
plaintiff  had  a  reasonable  opportunity  to 
reach  a  seat,  or  position  of  safety,  this  fur- 
nished evidence  which  would  warrant  a  find- 
ing that  the  defendant  was  negligent  Weeks 
T.  Boston  Blev.  Ry.  Co.,  190  Mass.  563.  77 
N.  E.  654;  Rand  t.  Boston  Blev.  Ry.  Co., 
198  Mass.  669,  84  N.  B.  841.  Nor  could  It 
have  been  ruled,  as  matter  of  law,  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. If  the  plaintiff  and  his  companion 
were  IMUeved,  the  team  had  passed  them  be- 
fore they  started  from  the  sidewalk.  Ordi- 
narily the  man  of  average  prudence,  neither 
in  taking  steps  to  become  nor  after  he  has 
been  accepted  as  a  passenger  by  a  street 
railway,  pauses  deliberately  to  consider 
whether  under  the  usual  conditions  of  pul>- 
lic  travd  the  car  will  be  so  operated  as  to 
come  into  contact  with  a  team  which  has 
Just  passed  going  in  the  same  directioiu  A 
failure  to  take  this  precaution,  while  a  mat- 
ter to  be  considered  by  the  Jury,  affords 
no  .conclusive  presunyition  of  carelessness.- 
Apart  from  any  knowledge  he  could  have 
been  found  to  have  had  of  the  closeness  of 
the  team  to  the  running  board  owing  to  the 
crowded  traffic,  the  plaintiff  also  had  a  rij^t 
to  rely  upon  the  assumption  that  while  in 
the  act  of  getting  on  and  passing  to  a  seat 
the  defendant's  servants  would  not  start  the 
car  until  all  danger  of  its  running  so  near 
to  the  team  as  to  injure  him  had  passed. 
Pomeroy  v.  Boston  ft  Northern  St  Ry.  Co, 
188  Mass.  607,  612,  79  N.  B.  764.  It  Is  fur- 
ther contended  that  the  efficient  cause  of  the 
plaintiffs  injnry  was  the  negligence  of  his 
companion  with  whom  be  had  boarded  the 
car,  and  who,  having  been  first  struck  by  the 
team  while  standing  on  the  running  board 
preparatory  to  taking  a  seat  was  thrown 
against  the  plaintiff,  forcing  bim  against  one 
of  the  stanchions  from  wlilch  he  was  thrown 
into  the  street  But  even  if  the  contact  of 
his  companion  indirectly  forced  him  off.  this 
fact  was  not  an  independent  intervening 
cause  which  would  exonerate  the  defendant 


for  if  the  collision  had  not  obcnrred  through 
the  defendant's  negligence,  the  plaintiff 
would  not  have  been  injured.  Doe  ▼.  Boston 
&  Worcester  St  Ry.  Co.,  103  Mass.  168,  172, 
183,  80  N.  B.  814.  Besides,  notwithstanding 
it  is  assumed  to  the  contrary  in  argument 
the  defendant  bad  the  benefit  of  the  eleventh 
request  which  was  given  In  general  terms. 

It  is  the  defendant's  theory  of  the  injury, 
upon  the  evidence  which  it  introduced,  that 
without  having  been  eitber  recognized  or  ac- 
cepted as  a  passenger,  the  plaintiff  was  in- 
jured while  in  the  attempt  to  board  a  moving 
car,  as  it  was  passing  betwe«i  the  signal 
posts.  Undoubtedly  there  must  be  an  ac- 
ceptance by  the  carrier,  before  the  person 
who  offets  himself  becomes  a  passenger.  But 
the  principle  as  applied  to  those  who  off^r 
themselves  for  tranc^rtation  by  railroads, 
whose  trains  stop  only  at  fixed  stations, 
where  the  carrier  only  holds  itself  out  to 
receive  and  transport  as  passengers  those 
who  present  themselves  in  the  usual  way, 
has  not  been  held  applicable  to  passengers 
upon  street  railways,  unless  at  least  it  ap- 
pears that  the  operating,  company  makes  a 
rule  that  passengers  will  not  be  taken  on  ex- 
cept at  designated  places.  Merrill  ▼.  Elastem 
Ry.  Co.,  139  Mass.  238,  IN:  B.  518,  52  Am. 
Rep.  705;  Webster  v.  Fltcbburg  R.  R.  Co., 
161  Masa  298,  37  N.  B.  165,  24  L.  R.  A.  621 ; 
Corlin  v.  West  End  St  Ry.  Co.,  154  Mass. 
197,  27  N.  E.  1000.  There  was  no  evidence 
offered  by  the  defendant  that  it  had  made, 
promulgated  or  enforced,  such  a  rule,  or  es- 
tablished such  a  custom.  Nor  did  it  ai^iear 
that  the  plaintiff  bad  any  knowledge  of  snch 
a  regulation  inferentially  derived  from  his 
observation  of  the  placing  of  signal  posts, 
or  of  the  manner  in  which  its  cars  were  gen- 
erally operated.  McDonongh  v.  Boston  Bier. 
Ry.  Co.,  191  Mass.  509,  511,  78  N.  B.  141. 
But  even  if  the  car  had  been  boarded  while 
moving  slowly  between  the  signal  posts,  after 
the  plaintiff  had  stepped  on  the  running 
board,  the  conductor,  who  testified  that  he 
saw  the  men  coming  to  get  on  the  car,  and 
further  said  that  he  saw  bim  there,  gave  no 
order  to  him  not  to  get  on,  or  made  any  ob- 
jection or  dissent  either  verbally  or  by  ges-' 
ture,  that  he  was  unlawfully  on  board.  To 
remain  standing  on  the  running  board  of  an 
open  street  railway  car  while  being  trans- 
ported is  not  ordinarily  of  itself  wrongful, 
and  under  these  conditions  the  contract  of 
carriage  could  have  been  found  by  the  jury 
to  have  been  complete.  Briggs  t.  Union 
Street  Ry.  Co..  148  Mass.  72,  75,  19  N.  B. 
19,  12  Am.  St  Rep.  518 ;  Pomeroy  v;.  Boston 
&  Northern  St  Ry.  Co.,  193  Mass.  607,  611, 
79  N.  B.  764,  and  cases  cited. 

The  exceptions  to  the  instructions  under 
which  the  case  was  submitted  to  the  jury 
are  also  untenable.  A  charge  is  to  be  con- 
sidered as  a  whole,  in  order  to  determine  If 
it  Is  legally  correct  rather  than  tested  by 
fragments,  wliicb  may  be  open  to  deserved 
criticism. 
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In  preseattns  th«  two  theories  of  the  re- 
lation ot  the  parties,  after  having  stat^  the 
plalntUTs  aod  the  defendant's  req>ectlTe 
elalms,  and  Instructed  the  Jnry  as  to  each, 
the  presiding  judge  contlnned:  "If  yon  should 
find  that  thoae  drcnmstances  did  not  exist, 
fentlemeo.  If  you  should  find,  for  Instance, 
that  tiie  servants  of  the  defendant  company 
did  not  see  them  whev  they  signaled  the  car, 
or  did  not  know  that  they  were  Intending  to 
come  np«n  the  car  as  passengers,  and  In  no 
other  way,  directly  or  Indirectly,  either  ex- 
pressly or  by  Implication,  assented  to  their 
becoming  passengers  upon  the  car,  then  yon 
could  find  that  they  were  not  passengers,  In 
whldi  case  the  company,  the  defendant  com- 
pany, would  not  owe  them  the  same  degree  of 
care  that  It  would  owe  to  passengers.  •  •  • 
If  you  find  he  did  not  In  any  way,  you  would 
have  the  right  to  find  that  they  were  not 
passmigerB.''  It  is  urged  the  Jnry  should 
have  been  told  that.  If  they  found  no  express 
<or  Implied  acceptance  of  the  plaintiff  as  a 
passenger,  they  were  bound  to  find  for  the 
defendant  The  instructions,  however,  as  to 
whether  the  plaintiff  and  the  defendant  had 
entered  Into  this  relation  were  explicit,  and 
the  Jury  must  have  fully  understood  that  the 
plalntl^  could  not  recover  If  he  stepped  and 
remained  upon  the  running  board,  without 
having  b«!en  recognised  by  the  servants  of 
the  company  as  a  passenger.   . 

Hie  remaining  exceptions  are  to  the  ex- 
dusloD  of  evidence.  If  the  defendant's  medi- 
cal ex'pert  could  not  properly  have  been 
directly  asked,  nor  permitted  to  testify,  that 
the  nervous  prostration  from  which  he  had 
foond  the  plaintiff  to  be  suffering  was  due 
to  Ills  having  a  suit  on  hand  to  recover  dam- 
ages for  personal  injuries,  he  could  not,  un- 
der the  guise  of  reasons  for  the  opinion 
which  he  gave  in  reply  to  a  proper  question, 
indirectly  introduce  such  evidence.  Having 
done  so,  the  ruling  excluding  tills  part  of 
the  answer  was  right  Hunt  v.  Boston,  1S2 
Maes.  168,  171,  25  N.  El.  82.  The  paper  con- 
taining the  written  statement,  which  at  the 
defendant's  request  one  of  its  witnesses  pre- 
sumably made  on  a  blank  furnished  by  the 
company,  was  rightly  excluded,  as  there  was 
no  offer  to  show  what  the  defendant  expect- 
ed to  prove,  or  even  that  the  witness,  whom 
it  apparoitly  intended  to  contradict  had 
made  a  different  answer.  Magnolia  Metal 
Co.  T.  Gale,  101  Mass.  487,  78  N.  B.  12& 

Exceptions  overruled. 


(100  Hui.  599) 

HASKELL  V.  MANSON  et  aL 

(Supreme  Judicial  Court  et  Manaehusetta. 

Sntfolk.     Jan.  7,  1909.) 

1.  LnoTATioN  or  Acnoiis  (|  143*)  —  Ao- 
KnovrixDouan  on  Nkw  Pbouisk— Authob- 
irr  or  Bxccoroa  on  ADinRisnAToa. 

An  execator  or  adminiatrator  may  waive 

the  bar  o(  the  itatote  of  limitatiom  against  a 


4ebt  caving  by  decedent  il^- an  ackaoirledgment 
and  new  promise. 

[Ed.  Note.— For  other'  cases,  see  Limitation 
of  Actions,  Cent  Dig.  t  S^Td«c  Dig.  I  143.*! 
2.  ExncDToas  akd  Advinistbators  (I  124*) — 

Joint  Exxoutobs  —  PATUxif t  bt  OHB->-Er- 

Oenetaliy  psjrment  by  one  «<  two  or  mere 
joint  ezecutoa  has  the  effect  ol  a  payment  by 
all. 

[Ed.  Note. — ^For  other  cases,'  see  Ehcecotors 
and  Administiatora,  Cent  Dig.  {  406 ;  Dec.  Dig. 
I  12f] 

8.   EXBODTOBB  Aim  ADIOHiaiB/LTOBS  (f  118*)>- 

Statutb  or  E^AUDS— DuTT  TO  Plead. 
An  execator  or  administiator  is  liable  for 
devastavit  if  the  estate  solFera  throng  his  teiU 
nre  to  plead  the  statute  of  frauds. 

[Eld.  Note.— For  other  cases,  see  Ezecntoi* 
and  Administrators,  Dee.  Dig.  |  118.*] 

4.   EXXCUTOBS   AHD    ADinNIBTBATOBS    ({   96*)— 
LlABILITTBS  AOAIRBT  'EBXATK  —  AOTHOBITr 

TO  Cbeatb. 

An  executor  has  no  right  to  create  a  lla^ 
hlllty  against  the  estate  by  making  a  new  and 
independent  contract  to  pay  an  .alleged  debt 

[E<d,  Note.— For  other  caaes,  see  Elzecutots 
and  administrators.  Cent  Dig.  I  410 ;  Dec 
Dig.  {  96.*! 

Qb  LiioTATion  or  Acmoiis  (|  148*)  --  Pabi 
Patuknt  bt  Exxctmtix  to  Sxi.r. 

Joint  payment  by  plaintiff  and  her  daugh- 
ter, as  two  of  her  husband>  three  ezecutois,  to 
henielf  as  her  son's  administratrix  on  notes  giv- 
en by  the  father  to  his  son,  and  a  Joint  acknowl> 
edgment  by  them  of  the  notes  as  existing  debts, 
made  to  avoid  limitations'  on  the  notes,  are 
voidable  by  any  one  interested.  In  the  estate. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §  582 ;   Dea  Dig.  (  148.*] 

8.  BxtctnoBS  AND  Adkinistbatobs  (8  265*)— 

Patmbnt  or  Dbbt  to  SBLr. 

Payment  by  an  exBcutor  or  administrator 
of  a  debt  to  hunseU  is 'always  reviewable  by 
the  court 

[Ed.  Note.— For  other  esses,  see  Ezecntors 
and  Administrates,  Dee;  Dig.  f'266.*] 

7.  EXBCDTOBS  AND  Aduinictbatobs  (|  124*>— 
Joint  BxEotrroBS— DrmcBBNT  Pi,bas. 

When  j<rint  executors  make  different  pleas 
to  a  daim  against  the  estate,  a, court  will  pro- 
ceed upon  the  plea  most  favorable  to  the  es^te. 
[Ed.    Note.— For  other  cases,   see   ESxecntors 
and  Administraton,  Dec.  Dig.  i  124.*] 

&  LnfiTATioir  or  Aotionb  (|  197*)  —  Pax* 

PATKXKT— B  VIDBN  OK. 

Evidoice  k«M  to  snstain  a  flndii«  that  no 
payments  were  made  oh  testator's  notes  in  his 
lifetime,  so  as  to  avoid  the  l>ar  of  limitations. 

[E>d.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Dee.  Dig.  |  197.*] 

Appeal  from  Superior  Court,  Suffolk  Ooiiii> 
ty;  J.  Fox,  Judge. 

Bin  by  Adeline  U  Haskell,  administratrix, 
against  Albert  C  Manson  and  others.  Ftom 
a  decree  dlsmtssing  the  bill,  plaintiff  and 
certain  defendants  appeal.    Afllnned. 

G.  C.  Abbott  for  plalntlfr.  Alfred  Hemen. 
way,  a  B.  Barnes,  Jr.,  and  J.  W.  Farley,  lor 
defendants. 

KNpWim>N,  d  J.  This  Is  a  bill  In  equl- 
ty  to  recover  the  amount  of  five  nonnego- 
tiable  promissory  notes,  called  In  the  bin 
evidences  of  indebtedness,  which  were  signed 
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by  Jacob  M.  Haskell  and  made  payable  to 
his  SOD  Waldo  C.  Haskell,  with  Interest  at 
7  per  cent  Tbe  son  died  on  February  1, 
1906,  and  the  ,father  d^ed  on  the  4th  day  of 
NoT«mber  In  the  same  year.  The  father  left 
a  will  In  which  his  partner  Albert  C.  Man- 
son,  his  wife  Adeline  L.  Haskell,  and  his 
daughter  Adeline  M.  Haskell,  were  named  as 
executors.  The  first  of  these  notes,  which 
was  more  -than  13  times  as  much  in  amount 
as  all  the  others  together,  was  barred  by  the 
statute  of  limitations  nearly  7  years  before 
the  son's  death,  and  the  last  was  so  barred 
nearly  4  years  before  his  death.  The  will 
of  Jacob  M.  Haskell  was  made  after  the 
death  of  hiB  son  Waldo,  and  by  Its  terms 
his  widow  was  to  have  the  Income  of  all  hlfl 
property  tor  her  life,  and  after  her  death  the 
principal  is  to  be  divided  equally  between  his 
son  Edward  M.  and  bis  daughter  Adeline  M. 
After  the  probate  of  the  will  and  the  appoint- 
ment of  the  three  executors  named  fn  it,  the 
widow  was  appointed  administratrix  of  the 
'estate  of  her  son  Waldo,  and  sought  to  col- 
lect these  notes.  They  amounted  to  $15,575, 
as  principal,  with  Interest  on  nearly  the  whole 
amount  for  about  16  years,  at  the  time  of  the 
commencement  of  this  suit  Her  eon  Waldo 
left  no  debts,  and  one  half  of  this  amount  If 
collected,  would  go  to  her  absolutely  as  one 
of  his  heirs  at  law,  and  the  other  half  would 
go  back  to  her  husband's  estate.  Her  coex- 
ecntor  Manson  was  unwilling  to  pay  these 
notes,  because,  among  other  reasons,  he  was 
advised  that  the  statute  of  limitations  bad 
run  against  tliem  and  that  he  could  not  le- 
gally pay  them.  Thereupon  she  and  her 
daughter  Joined  In  a  written  statement  and 
admission  that  they,  as  executors  of  her  hus- 
band's will,  had  made  a  payment  of  $1,  upon 
each  of  the  notes,  to  Mr.  Abbott  as  attorney 
for  Adeline  Ii;  Haskell,  "as  she  Is  the  ad- 
ministratrix of  the  estate  of  Waldo  C.  Has- 
kell," The  paper  closed  with  a  copy  of  the 
notes,  and  contained  this  recital:  "The  object 
of  these  payments  Is  to  avoid  the  general 
statute  of  limitations,  which,  in  the  absence 
ct  some  evidence  of  payment  might  be  plead- 
ed to  some  or  all  of  said  evidences  of  In- 
debtedness. As  such  executors  we  do  hereby 
admit  the  existence  of  the  debts  indicated  by 
said  evidences  of  Indebtedness." 

The  principal  question  before  us  is  wheth- 
er this  payment  removed  the  bar  of  the  stat- 
ute of  limitations,  so  that  the  other  executor 
caqnot  i;^ly  upon  it  under  his  answer.  The 
other  two  executors'  were  defaulted  and  as 
against  them  the  bill  was  taken  for  confessed. 

It  is  the  rule  in  this  commonwealth,  in 
England,  and  in  most  of  the'  American  states, 
that  an  executor  or  administrator  ia  not 
bound  to  plead  the  general  statute  of  lim- 
itations. Scott  v.  Hancock,  13  Mass.  164; 
Baxter  v.  Fenniman,  8  Mass.  133;  Bmerson 
V.  Thompson,  16  Mass.  429 ;  Slattery  v.  Doyle, 
180  Mass.  27,  61  N.  E.  264 ;  Field  v.  White, 
.U  B.  29  O).  Div.  358;  Mldgly  v.  Mldgly 
(1893)  8  Ch.  282;    Shreve  v.  Joyce,  36  N.  J. 


Law,  44, 13  Am.  Rep.  417;  Jobnsoa  v.  Beards- 
lee,  15  Johns.  (N.  T.)  8;  Hord  v.  Lee,  4  T. 
B.  Mon.  (Ky.)  36.  So,  too,  It  Is  a  general  doc- 
trine that  ■  payment  by  one  of  two  or  more 
Joint  executors  will  have  the  same  effect  as 
payment  by  all.  Such  is  the  usual  effect  of 
an  authorized  official  act  of  an  executor,  so 
far  as  It  relates  to  the  property  of  the  es- 
tate. But  the  rule  that  an  executor  or  ad- 
ministrator is  not  bound  to  plead  the  stat- 
ute of  limitations  is  an  exception  to  the  gen- 
eral rule  that  It  is  bis  duty  to  protect  the 
property  and  Interests  of  the  estate  under 
his  charge.  It  is  universally  agreed  that  it 
ought  not  to  be  extended.  An  'executor  or 
administrator  Is  liable  for  a  devastavit.  If 
the  estate  suffers  through  his  failure  to  plead 
the  statute  of  frauds.  Field  v.  White,  L.  B. 
29  Ch.  DIv.  358.  An  executor  has  no  right  to 
create  a  liability  against  the  estate  by  mak- 
ing a  new  and  Independoit  contract  to  pay 
an  alleged  debt. 

The  above-mentioned  exception  relative  to 
the  statute  of  limitations  is  founded  upon 
the  theory  that  an  acknowledgment  and  new 
promise  does  not  create  a  new  liability,  but 
continues  In  force  an  old  one  that  otherwise 
might  not  be  enforceable.  There  is  some 
ground  for  holding  that  where  a  debt  has 
been  barred  by  tbe  statute  before  the  death 
of  the  debtor,  an  administrator  6r  executor 
should  not  be  permitted  to  revive  it  by  a  par- 
tial payment  or  a  new  promise  or  acknowl- 
edgment of  any  kind.  Although  the  distinc- 
tion has  not  been  established  In  this  common- 
wealth between  the  effect  of  a  payment  and 
acknowledgment  by  an  executor  or  adminis- 
trator of  a  debt  which  >wa8  not  barred  at  the 
time  of  his  appointment  and  the  payment  of 
a  debt  that  was  barred  In  the  lifetime  of  the 
debtor;  and  although  theoretically  the  na- 
ture of  such  a  new  undertaking  by  the  origi- 
nal debtor  may  have  been  treated  as  the 
same  in  reference  to  a  debt  already  barred  as 
In  reference  to  a  debt  against  which  the  time 
of  limitation  has  not  expired,  it  is  a  signifi- 
cant fact  that  In  every  case  that  we  have 
found  in  Massachusetts  in  which  a  payment 
or  acknowledgment  by  an  executor  or  admin- 
istrator was  held  to  have  extended  the  time, 
the  debt  was  not  barred  in  the  lifetime  of 
the  debtor.  The  executor  or  administrator 
was  simply  continuing  in  force  a  debt  whldi 
was  collectible  from  him  after  his  appoint- 
ment In  Pole  V.  Simmons,  49  Md.  14-22, 
a  promise  by  an  exeicutor,  after  the  statut* 
had  fully  run  In  the  lifetime  of  the  debtor, 
was  treated  as  a  new  promise,  made  without 
authority,  and  InsufBcIent  to  create  a  liabili- 
ty. See,  also.  Peck  v.  Botsford,  7  Conn.  172, 
18  Am.  Dec.  92;  Cayuga  County  Bank  v. 
Bennett  5  Hill  (N.  Y.)  236.  In  many  of  the 
states  of  this  country,  either  under  statutes 
or  the  decisions  of  the'  courts,  a  debt  wblcb 
was  barred  in  the  lifetime  of  the  debtor  can- 
not be  revived  by  his  representative  after 
hla  death.  McLaren  v.  McMartln,  36  N.  Y. 
88;    Fritz  v.  Thomas,  1  Whart  (Pa.)  66,  a 
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Am.  Dec.  39 ;  Unknown  Helm  of  Lanswwthy 
y.  Baker,  23  III.  484 ;  Patterson  v.  Cobb,  4 
Fla.  481;  EtchaB  y.  Orenat  127  C3al.  B88- 
1S92,  60  Paa  -45 ;  Van  Winkle  y.  Blackford,  33 
W.  Va.  673,  11  8.  B.  26;  Smith  v.  Pattle,  81 
Va.  664 1  Bambrlck  y.  Bambrick,  157  Ma 
423,  58  &  W.  8;  O'Keefe  y.  Foster,  6  Wyo. 
844,  40  Pao.  625;  Jones  y.  Pownlng,  25  Ney. 
890,  60  Pac.  833;  In  re  MonlUerat's  Estate, 
14  Mont  245,  36  Pac  185;  Bector  y.  Con- 
way, 20  Ark.  79;  Mooe»  t.  Hardlsoo,  10 
Tex.  467. 

It  bas  neyer  been  decided  in  Massacfaasetts 
that  a  payment  made  by  <me  of  two  execu- 
tors against  tlie  objection  of  bis  coexecutor, 
upon  «  note  which  was  barred  by  the  statute 
in  the  lifetime  of  the  testator,  would  reylye 
Uie  note,  nor  lias  It  t>een  so.dedded  in  Eng- 
land. The  Lords  Justices  of  the  Court  of 
Appeal,  in  a  late  case,  preferred  to  leave 
this  subject  open  for  future  consideration. 
Mldgly  y.  Mldgly  (1893)  8  Ch.  282. 

But  If  we  assume,  without  deciding,  that 
these  doubtful  questions  might  be  answer- 
ed in  faypr  of  the  plaintifT,  she  has  another 
difficulty  In  her  way.  The  payment  was  the 
Joint,  act  of  the  mother  and  daughter,  and 
was  made  to  the  mother  as  the  administrator 
of  her  son's  estate,  entirely  for  her  personal 
benefit  a*  one  of  his  two  heirs  at  law.  In 
ber  trust  relation  to  the  estate  of  her  hus- 
band, she  could  not  make  a  payment  to  her- 
jKlf  in  a  different  relation,  especially  when 
she  would  be  the  only  beneficiary,  and  there- 
by bind  ber  husband's  estate,  so  as  to  put  it 
In  a  pecuniary  condition  less  fayorable  than 
It  would  have  been  in  under  a  decision  by 
the  court  Such  an  act  is  yoldable  by  any 
one  Interested  in  her  husband's  estate.  This 
la  no  less  so  tbat  her  daughter  was  Induced 
to  Join  her  in  making  the  payment  Tbere 
was  no  separate  and  independent  action  by 
the  daughter.  The  payment  was  a  single  act 
and  the  declaration  in  writing  was  a  single 
statement  and  acknowledgment  in  whlcb 
they  both  Joined.  Because  the  mother  was 
tbe  otho'  party  to  the  tr^saction,  with  an 
adverse  interest,  it  is  voidable.  The  prin- 
ciple was  applied  in  Richmond,  Petitioner, 
2  Pliik.  567,  of  which  the  headnote  is  in 
part:  "An  administrator  cannot  revive  a 
debt  due  to  himself  from  the  intestate,  whlcb 
at  the  time  of'  the  intestate's  decease  was 
barred  by  the  statute  of  limitations."  Chief 
Justice  Parker  said:  "The  petitioner  cannot 
avoid  the  presumption  of  payment  except 
by  showing'  a  renewal  of  the  promise,  and 
be  cannot  show  that  being  himself  the  ad- 
ministrator." The  same  doctrine  was  again 
applied  in  Orlnnell  v;  Baxter,  17  Pick.  383. 

If  these  two  executors  had  Jointly  paid  to 
tbe  mother  tbe  whole  amount  of  the  notes, 
and  had  souj^t  to -have  the  payment  allowed 
in  their  account  in  the  probate  court  the 
Other  executor  mls^t  have  objected,  and  set 
up  tbe  contention  that  tbe  notes  were  bar- 


red, and  not  a  proper  charge  acalnat  tbe 
estate.  As  the  payment  by  an  executor  or 
administrator  of  a  debt  to  himself  la  alwaya 
reviewable  by  tbe  court  and  as  the  court 
will,  when  different  Joint  executors  make 
different  pleas  to  a  claim  against  an  estate, 
proceed  upcm  the  plea  which  Is  most  favor- 
able to  the  estate  (2  Williams  on  Executors 
[8th  Ed.]  1953;  Mldgly  v.  Mldgly,  [1883]  3 
Cb.  282),  the  court  would  feel  obliged  to 
sustain  the  objection.  A  court  of  equity  will 
not  give  to  the  Joint  payment  and  acknowl- 
edgment of  these  executors  an  effect  that 
the  probate  court  could,  not  give  to  it  if  the 
questioQ  arose  there  upon  an  objection  of 
tbe  defendant  Manson  that  the  claim  could 
not  be  allowed  against  the  estate. 

Tbe  presiding  Justice  rightly  found  that 
there  were  no  payments  upon  these  notes  In 
tbe  lifetime  of  the  testator.  His  son  Waldo 
was  48  years  of  age  at  tbe  time  of  his  death. 
He  had  been  an  invalid  all  bis  life,  and  had 
lived  all  the  time  in  his  father's  family.  On- 
ly 2  years  of  the  time  did  be  do  anytlilng  to 
earn  an  Inopme.  He  bad  l>een  a  member  of 
an  expensive  social  club,  and  at  different 
times  had  been  obliged  to  have  surgical  treat- 
ment in  hospitals.  His  father  bad  paid  alt 
his  bills,  and  had  furnished  him  money 
whenever  he  wanted  it  without  ever  making 
any  charge  against  him  or  keeping  an^  ac- 
count of  It 

In  the  same  way  he  had  provided  supi«ort 
and  paid  money  for  his  daughter  Adeline. 
Tbe  relations  of  tbe  parties  and  and  their 
deallugs  together  tend  to  show  that  no  pay- 
ment was  ever  made  upon  either  of  these 
notes.  So  far  as  it  appears,  they  were  nev- 
er referred  to  ttetween  the  parties. 

Decree  affirmed. 


CHW  Ham.  sm 
HARDY  e't  al.  v.  MARTIN  et.  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Jan.  6,  1909.) 

WitM  (f  54*) — Testatbix's  Sawht  — Bvi- 

DENCB— Scop*. 

In  a  Will  contest  involving  an  issne  as  t* 
whether  testatrix  had  congenital  insanity,  it 
was  not  error  to  limit  evidence  of  insanity  to 
condnct  of  testatrix  within  six  yean  before  the 
will  was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  131 ;    Deo.  Dig.  {  64.*] 

Exceptions  from  Supreme  Judicial  Court 
Essex  County;  Henry  N.  Sheldon,  Judge. 

'Annie  S.  W.  Martin  and  others  contested 
Sarah  B. '  Wells'  -will,  offered  by  Walter  P. 
Hardy  and  another,  and  appeal  from  a  de- 
cree allowing  the  will  to  the  Supreme  Judi- 
cial Ourt  where  certain  Issues  were  sul>- 
mltted  to  a  Jury.  Verdict  for  executors;  and 
contestants  except    Ekceptions  overruled. ' 

Ij.  C.  Southard,  V.  O.  Lawrence,  and  D.  J. 
O'CSonnell,  for  appellants.  J.  P.  Sweeney  and 
L.  S.  Cox,  for  appellees. 


fw  othar  caM*  i<m  tam*  tcvto  aal  Mctlon  KDMBER  In  Dec.  A.Am.  Dial.  1907  to  date,  *  Reportar  lada 


Digitized  by 


Google 


940- 


86  NORTELEASTBiRH  aSPORTEB. 


(Man 


HAMHOND,  J.  The  will  was  executed  Oc- 
tober 20,  1806,  and  the  testatrix  died  May  !?« 
1907.  After  formal  proof  of  the  will  connseJ 
for  the  appellants  In  his  opening  stated  "that 
It  was  the  Intention  of  the  appellants  to 
show  that  the  said  Sarah  B.  Wells  was  In- 
sane at  the  time  of  the  making  of  the  alleged 
will,  and  that  she  bad  congetaital  Insanity, 
and  that  It  was  their  Intention  to  show  her 
congenital  insane  ftitnd  by  a  long  series  of 
acts  and  conduct  on  the  x>art  of  the  testatrix 
beginning  with  her  early  childhood  and  con- 
tinuing up  to  within  a  few  years  of  her  de- 
cease, such  as  stealing  from  stores,  relatives 
and  others,  cruel  and  abngire  treatment  of 
her  mother,  and  dedaratiobs  and  acts  show- 
ing a  morbid  and  abnormal  love  for  money, 
these  acts  being  so  numerous  and  of  such  a 
character  as  to  establish  the  fact  of  her 'be- 
ing a  kleptomaniac;  that  many  times  prior 
to  the  date  of  her  mother's  death  she  depriv- 
ed her  mother  of  the  necessary  comforts  of 
Ufe;  that  she  abtised  her  physically  and 
tiiat  prior  to  1900  she  committed  many  acts 
and  made  many  declarations  showing  a  lack 
of  moral  sense  and  obligation,  and -that  she 
was  unbalanced  and  Insane  on  the  subject 
of  money,  all  Indicating  congenital  unsound- 
ness of  mind." 

After  counsel  for  the  aiq;>ellants  flnJfshed 
hla  c^penlng,  the  presiding  justice  told  that  In 
view  of  the  statements  made  by  counsel  for 
the;  appellants  he  should  rule  that  the  appel- 
lants might  put  In  evidence  as  to  Insanity  oh 
the  part  of  the  ancestors  of  the  testatrix,,  but 
with  reference  to  hei:  own  conduct  he  did  not 
think  he  should  allow  counsel  for  the  appel- 
lants to  open  all  her,  the  alleged  testatrix's, 
life;  that  the  question  of  her  own  nnsonnd- 
ness  of  mind  at  the  time  of  the  cacecution 
of  this  wUl,  and  her  conduct  or  indications 
(Of  sanity  or  insanity  within  a  reasonable  pe- 
riod before  that  would  be  competent,  bat  that 
be  should  Impose  some  limit  of  time,  and^e 
did  not  think  that  the  matters  that  took  place 
between  her  and  her  deceased  father  in  :^894 
should  be  gone  into ;  that  as  the  .wUl  in  ques- 
tton  wafl  made  in  1906,  ha  thought  U  be  al- 
lowed both  sides  on  any  question  as  to  the 
tonduct  of  the  testatrix  to  go  back  to  the 
year  1900,  he  was  "dealing  more  liberally  than 
in  strictness  be  should." 

Thereafter  In  the  course  of  the  trial  th« 
presiding  Justice  ruled  iu  aocor^ance  with 
his  intention  and  excluded  all  evidence  he- 
fore  1900.  It  is,  now  contended  by  the  appel- 
lants that  evidence  offered  by  them  haying  a 
very  material  bearlpg  upon  the  fueetionof 
congenital  insanity  was  wrongfuUy  excluded. 
An  examination  qf  the  record  shows  U>at 
tanch  of  this,  evldenee  was  entirely  incom- 
petoit,  and  also  that  much  of  It,  even  if  it 
related  to  a  point  subsequent  ^o  1900,  was 
ol.  such  a  character  as  that  It  might  properly 
have  been  excluded  at  the  discretion  of  the 
court,  uiK>n  the  ground  that  it  involved  a 


trial  of  collateral  facts  having  too  remote  a 
causal  relation  to  the  issues  on  trlaL 

But  without  reference  to  these  considera- 
tions we  think  that  the  exceptions  must  be 
overruled.  Obviously  there  must  be  some 
limit  of  time  on  an  inquiry  into  the  mental 
condition  of  a  testator,  and  the  rnle'is  stated 
by  Allen,  J.,  in  Howes  v.  'Colburo,  165  Mass. 
885,  SS7,'i3  N.  B.  125.  In  that  case  the-' court 
limited  the  introduction  of  evidence  of  spe- 
cific acts  of  Unsoundness  of  mind  on  the  part 
of  the  testator  to  a  period  "from  about  8 
years  before  the  date  of  tlt^  'Will  to  about 
2^  years  after  its  date,"  and  the  following 
remarks  of  Alien,  J.,  in  that  case  are  pe- 
culiarly applicable  to  this :  "Thls'Was  within 
the  p6wcr  of  tlie  court  to  do,  and  its  power  in 
this  reject  was  not  taken  away  by  the  fact 
that  expert  witnesses  tor  the  contestants 
thought  a  better  Judgment  as  to  the  testator's 
soundness  of  mind  could  be  formed  if  these 
limits  were  extended.  It  has  been  declared 
heretofore  that  su^  testimony  must  bfe  snf- 
fldently  near  In  point  of  time  to  aid  ha  de- 
termining the  testator's  oondition  af  the  time 
of  making  the  will,  and  that  this  is  a  matter 
for  the  court  to  decide.  White  v.  Graves,  lOT 
Mass.  325,  9  Am.  Rep.  88;  'Shailer  v.  Bum^ 
stead,  99  Mass.  112,  130;  Commonwealth  r. 
Pomeroy,  117  Mass.  143,  148;  Lane  v.  Moore, 
151  Mass.  87,  90,  23  N.  B.  828,  21  Am.  St 
Rep.  430;  DumEmgne  v.  Daniels,  154  MasSi 
483,  486,  28  N.  B.  900.  In  the  present  case^ 
the  trial  was  a  long  one,  the  period  fixed  ajv 
pears  to  have  been  sufficiently  liberal,  and 
bflt  fqr  the  limitation  put  upon  the  introduc- 
tion of  evidence  the  trial  might  have  consuno- 
ed  an  unreasonable  length  of  time.  No  ex- 
ception can  be  sustained  to  the  exclusion  of 
the  testijnony  relating  to  times  ctatslde  of  the 
limits  so  fixed."  See,  also,  Davis  v.  Davlfl^ 
;23  Mass.  590. 

Bxceptions  overruled. 


(leo  Hub.  (ST) 
LARSON  ▼.  METROPOLITAN  STOCK 
ESCH. 

(Supreme  Judicial  Court  of  Maasachuaetts; 
Suffolk.    Jan.  5,  1909.) 

1.  BSLKASi:  a  17»)— VAUDITyT-FBAUD. 

One  who  signs  a  release  of  a  right  of  ac- 
tion, relying  on  false  representations  m«d*  by 
the  part?  liable  that  It  is  only  a  receipt  for 
money  paid,  can  avoid  it  on  the  ground  of  fraud, 
[Dd.  Note. — For'  other  cases,  see  Release^ 
Cent.  Dig.  S  32;   Dae.  Dig.  I  17.*] 

2.  RBtEABB  (S  17*>— Fraud. 

Fraud  in  procaring  a  release,  so  as  to  war- 
rant avoidance,  may  bo  proved  by  the  acta  and 
condafct  of  a  party, 

[EM.    Note.— For   other    cases,    see    Releaset 
Cent  Dig.  f  32;   Dee.  Dig.  I  17.*) 

S.  RxLXASx  ({  88*)— FBAt7D— QmssnoRB  rok 

JUBT. 

'Whether  a  release  of  a  right  of  .action,  ozv- 
d«  Rev.  Laws,  c.,9©,  H  4-&  for  m<^ey  paid 
as  margins  on  purchases  and  sales  Of  stodcs, 


•For  other  csM*  *«•  tamo  topic  sad  lectfon  NUMBER  In  Dec.  ft  Am.  Dlffi:  UOT  to  data,  ft  Raportsr  Indszes 
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was  procared  by   fraad,   held,  ander  the  eri- 
-dence,  for  the  JU17. 

[Bd.  Note.— For  other  cases,  see  Release,  Cent 
Dec.  t  114;   Dec.  Dig.  {  5a*] 

Elxceptlons  from  Superior  Oonrt,  Snffolk 
CoTUity;   Robert  R.  Blabop,  Judge. 

Action  by  Jobn  I/amson  against  the.  Met- 
ropolitan Stock  Exchange.  Verdict  for  idaln- 
tlff,  and  defendant  exceptH.  Ezeeptlous  orer- 
mled. 

B.  S.  Crodcett  and  Stebblna,  Storer  &  Bur- 
bank,  for  plaintlft.  I.  R.  Clark  and  6.  F. 
Ordwajr,  for  defendant 

KNOWI/TON,  C.  J.  The  only  Important 
question  In  this  case  Is  whether  there  was 
evidence  to  warrant  the  finding  that  the  re- 
leases from  the  plaintiff,  relied  on  by  the 
defendant,  were  procured  by  fraud. 

The  action  was  brougbt,  under  Rev.  Laws, 
c.  89,  H  4-6,  to  recover  m<Miey  alleged  to 
have 'been  paid  by  the  plaintiff  to  the  de- 
fendant as  margins  upon  purchases  and  sales 
of  stocks.  It  IB  conceded  that  the  plaintiff's 
case  would  be  made  out  except  for  feleases 
given  by  him  to  the  defendant,  covering  the 
transactions  relied  on.  The  form  of  the  re- 
leases is  as  follows: 

"Boston, ,  190—. 

"Received  of  the  Metr<qK>lltan  Stock  Ex- 
-efaange  '  '  dollars,  in  full  of  all  demands 
under  widiin  contract,  and  I  hereby  release 
and  discbarge  the  Metropolitan  Stock  Ex- 
■change.  Its  oflScers,  agents  and  servants  and 
each  of  them  therefrom,  and  also  from  any 
and  all  right  of  action,  claim  or  demand  un- 
■der  or  by  virtue  of  chapter  99  of  the  Re- 
vised Ziaws  of  Massachusetts,  or  any  amend- 
ment thereof,  for  any  payment  at  any  time 
"heretofore  made,  or  value  or  anything  at  any 
time  heretofore  delivered,  either  on  within 
•or  any  other  contract  or  transaction  what- 
ever, and  I  covenant  never  to  sue  therefor, 
them  or  either  or  any  of  them. 

"Witness  my  hand  and  seal  the  day  and 
year  above  written. 

"$ .  .     [L.  S.]" 

These  releases  were  given  in  connection 
•with  the  settlement  of  particular  transac- 
tions between  the  parties. 

The  business  of  the  parties  was  done  un- 
der contracts  on  printed  blanks  Issued  by- 
the  defendant  to  the  plaintiff,  in  one  form 
•ot  which  the  defendant  offered  to  deliver  to 
the  plaintiff  certain  stock,  at  a  stated  price, 
and  the  plaintiff  agreed  to  receive  It,  or,  up- 
on the  surrender  of  the  contract  by  mutual 
consent  the  defendant  was  to  pay  the  plain- 
tiff a  som  equal  to  the  then  advance  in  the 
market  price  of  the  stock.  There  were  stlp: 
ulatlons  as  to  deposits,  and  other  terms  of 
the  contract,  with  columns  for  entries,  head- 
ed "Margin,"  "Accountant's  Signature,"  "Date 
of  Deposit,"  and  "Stock  Order  Limit"  An- 
other form  of  contract  was  similar,  except 
that  in  it  the  defendant  promised  to  receive 


from  the  plaintiff  certain  stock  at  a  stated 
price. 

When  the  plaintiff  desired  to  close  the 
contract  in  one  of  these  transactions  the 
business  was  done  In  this  way:  The  plain- 
tiff applied  to  the  cashier,  who  stood  behind 
a  tnnall  window  with  a  little  shelf  18  inches 
wide  in  front  of  it  and  told  him  he  wanted 
to  close  the  contract  After  figuring  the 
amount  due  him  from  his  deposit  Increased 
or  diminished  by  the  rise  or  fall  in  the  price 
of  the  stock,  the  cashier  placed  the  contract 
on  the  shelf  at  the  window,  with  a  receipt 
In  the  form  quoted  above  on  the  back,  in 
whldi 'the  amount  due  the  plaintiff  was 
plainly  written  after  the  words,  "Received 
of  the  Metropolitan  Stock  EJxchange,"  and 
the  same  amount  was  plainly  expressed  in 
figures  at  the  bottom,  opposite  the  space  for 
the  plaintUTs  signature.  The  body  of  the 
release,  comprising  ell  but  the  date  and 
amount  w-as  stamped  on  the  back  of  the 
contract  with  a  rubber  stamp,  in  quite  fine 
print  portions  of  whidi  were  very  dim,  and 
almost  if  not  quite  Illegible  to  persons  whose 
sight  was  not  very  keen.  This  was  put  be- 
fore the  plaintiff  on  the  shelf  for  him  to  Sign, 
and,  upon  his  signing  it,  the  amount  of  mon- 
ey named  in  it  was  paid  Mm  and  the  paper 
was  retained  by  the  cashier.  The  plaintiff  tes- 
tified that  he  only  had  the  paper  before  him 
a  moment,  to  sign,  and  did  not  read  the  re- 
lease, but  "supposed  he  was  signing  It  for 
the  money  he  got"  The  rubber  stamp  was 
put  on  the  contract  after  the  plaintiff  asked 
to  close  It  He  testified  that  he  had  to  wait 
a  while  before  they  were  ready  for  his  sig- 
nature, sometimes  as  long  as  10  minutes. 
He  said  that  when  he  went  to  the  Window 
and  wanted  his  money,  the  cashier  would 
put  the  paper  "out  that  way  (Ulnstrating  by 
laying  one  of  the  contracts  down  on  the  shelf 
before  him  with  his  hand  resting  on  it  and 
covering  part  of  the  matter  stamped  thereon) 
tor  him  to  sign  his  name  and  he  vvonld  get 
the  money  if  he  signed  ills  name." 

Tlie  court  instructed  the  Jury  "tliat  fraud 
is  not  mere  misunderstanding,  that  it  was 
not  enough  that  a  man  should  have  signed 
one  thing  thinking  it  to  be  another,  but  that 
fraud  is  that  circumvention,  imposition  and 
deceit  or  getting  around  a  man  by  words  or 
acts  fraudulent  in  their  purpose,  which  oper- 
ate as  a  deception  upon  his  mind  and  entrap 
him;  that  a  man  is  presumed  te  know  the 
contents  of  what  he  signs;  that  fraud  may 
be  proved  from  acts  and  conduct  as  well  as 
from  declarations;  and  that  deceit  may  take 
a  negative  form  if  it  have  the  characteristics 
and  effect  of  actual  misrepresentation,  and 
left  it  to  the  Jury  to  say  whether  effectual 
fraud  was  practiced  upon  the  plaintiff,  and 
whether  he  signed  the  papers  under  such 
circumstances  that  he  was  induced  to  sign 
them  under  a  belief  that  they  were  simply 
releases  for  the  money  he  received,  Instead 
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of  releases  of  tbe  statute  right  of  action." 
The  evidence  of  fraud  In  this  case  la  not 
strong.  No  untrue  words  were  spoken  to  the 
plaintiff,  and  It  la  a  question  by  no  means 
free  from  difficulty  whether  there  was  evi- 
dence of  conduct.  Intended  to  deceive  the 
plaintiff,  which  would  naturally  tend  to  mis- 
lead him,  whereby  he  was  fraudulently  In- 
duced to  sign  these  papers  in  tbe  belief  that 
they  were  merely  receipts  for  money  due 
him.  If  tbe  defendant  had  told  him  that 
they  were  only  receipts  and  he  had  signed 
the  releases  relying  upon  the  statements, 
there  is  no  doubt  that  he  could  have  avoid- 
ed them  on  the  ground  of  fraud.  Trambly 
v.  Rlcard,  130  Mass.  259;  Freedley  v.  French, 
154  Mass.  838,  28  N.  E.  272;  Bliss  v.  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany, 160  Mass.  447,  36  N.  E.  63,  39  Am. 
St  Rep.  S04.  In  doing  such  business  as  this, 
«here  all  tbe  drcumstances  pointed  only  to 
the  making  of  a  receipt  for  the  money  paid, 
he  would  have  been  justlfled  in  taking  the 
defendant's  word.  Instead  of  waiting  to  at- 
tempt to  decipher  the  dimly  stamped  words 
between  the  written  statement  of  the  amount 
at  tbe  beginning  of  the  receipt  and  the  fig- 
ures giving  the  same  amount  at  its  end. 

Tbe  first  two  cases  cited  above  are  appli- 
cable to  facts  like  those  now  before  us. 
Said  Mr.  Justice  Colt  In  Trambly  v.  Rlcard, 
at  page  261  of  ISO  Mass.:  "The  Jury  may 
well  have  found  that  the  production  of  the 
writing  at  that  time  was  in  itself  an  af- 
firmation on  the  part  of  the  defendants  that 
its  terms  did  not  differ  from  the  terms  of 
the  sale  agreed  on.  Fraud  may  be  proved 
from  the  acts  and  conduct  of  a  party  quite 
as  effectively  as  from  his  declarations, 
*  *  *  and  any  act  falsely  intended  to  in- 
duce a  party  to  believe  in  tbe  existence  of 
some  other  material  fact,  and  having  the 
effect  to  produce  such  a  belief  to  bis  injury, 
is  a  fraud." 

The  transaction  in  which  the  parties  were 
engaged  when  the  paper  was  signed  was  one 
that  called  for  tbe  payment  of  money  and 
tlie  giving  of  a  receipt  All  that  was  said 
and  done  between  the  parties  indicated  that 
the  iMiper  to  be  given  was  a  receipt  and 
nothing  more.  At  no  time  was  there  any 
reference  to  an  arrangement  or  agreement 
which  would  Justify  the  Insertion  of  any- 
thing else  tlian  a  receipt  in  the  writing.  The 
use  of  a  stamp  on  the  back  of  the  contract 
might  indicate  to  the  plaintiff  that  he  was 
signing  a  form  of  receipt  which  was  regu- 
larly and  propwly  used  in  all  such  transac- 
tions. The  use  of  this  stamp,  taken  in  con- 
nection with  the  fact  that  tbe  language  im- 
pressed by  it  contained  an  important  con- 
tract about  which  nothing  had  been  said 
and  for  which  no  consideration  was  given, 
and  that  the  impression  was  difficult  to  read, 
might  have  another  kind  of  slgnlQcance. 
When  we  consider  the  manner  in  which  the 


paper  was  presented  for  signature,  and  the 
plaintiff's  lack  of  opportunity  to  read  it  un- 
less he  took  it  out  from  under  the  cashier's 
hand  on  tbe  shelf  and  interrupted  the  regu- 
lar method  of  doing  the  business,  we  see 
how  the  Jury  might  have  found  a  purpose, 
on  the  part  of  the  defendant  to  obtain  the 
plaintiff's  signature,  without  bis  knowledge 
that  he  was  signing  a  release.  Tbe  plain- 
tiff was  a  Swede  about  sixty  years  of  age, 
who  had  been  employed  many  years  as  a 
coachman.  The  Jury  saw  and  heard  him,  and 
his  counsel  contends  that  they  might  have 
found  him  to  be  inexperienced  In  business  and 
easy  to  be  deceived.  There  were  a  variety  of 
circumstances  in  the  manner  in  which  the  de- 
fendant did  this  business  ti^Ich  tbe  Jury 
might  find,  which  would  naturally  lead  him 
to  believe  on  each  occasion  that  the  defend- 
ant was  presenting  a  mere  receipt  for  his 
signature,  which  circumstances  were  a  rep- 
resentation by  conduct  that  the  paper  was 
nothing' but  a  receipt  They  well  might  find 
that  the  plaintiff  signed  the  paper  in  reli- 
ance upon  this  willfully  false  representation. 

We  are  of  opinion  that  the  case  was  prop- 
erly submitted  to  the  Jury. 

Exceptions  overruled. 


(»e  Mu&  688) 
ADAMS  V.  TOUXQ  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jan.  7,  1908.) 

1.  Refebencz  (I  86*)— Repobt  of  Mastib— 
Conclusions  of  Law. 

A  master's  ruling  that  plaintiff  is  entitled 
to  no  relief  is  a  conclusion  of  law,  and  an  ex- 
ception thereto  is  well  taken. 

[Ejd.   Note. — For  other  cases,  see  Reference, 
Cent  Dig.  i  132;   Dec.  Dig.  i  86.*] 

2.  Afpeal  and  Ebbob  (§  1071*)— Rsvntw— 
Hakicless  Ebrob — Refobt  of  Master. 

When  all  the  facts  are  reported  by  the  mas- 
ter, an  exception  to  the  master's  ruling  that 
plaintiff  is  entitled  to  no  relief  is  immaterial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1071.*] 

3.  SlTBBOOATTON  (S  32*)— FBAUDUUNT  (^AN- 
'    TEE   OF   MBBCHANDIBE   IN   BULK. 

Though  St.  1903,  p.  389,  c.  415,  declares 
that  the  sale  in  bulk  of  a  stock  of  merchandise. 
Otherwise  than  in  the  regular  course  of  trade, 
Bliall  be  fraudulent  as  against  the  seller's  cred- 
itors, unless  the  seller  and  buyer  make  an  inven- 
tory, etc.,  the  good  faith  of  the  parties  is  not  to 
be  disregarded,  since  the  buyer  is  to  be  charged 
only  with  such  fraudulent  intent  as  the  failure 
to  comply  with  the  requirements  of  the  stat- 
ute implies,  and  be  is  not  to  be  deprived  of  the 
right  of  subrogation  to  the  securities  held  by 
creditors  whose  claims  he  has  paid. 

[Ed.  Note.— For  other  cases,  see  Subrogatiiw, 
Cent  Dig.  §  92;   Dec.  Dig.  I  32.*] 

4.  Chattel  Mobtqaoes  (|  209*)— Afteb-Ac- 
qUIBBD  PBOPEBTT— RlQETS  OF  Cbeoitobb. 

A  mortgage  of  a  stock  of  merchandise  cov- 
ering goods  thereafter  to  be  purchased  created 
a  lien  on  aftei^acquired  merchandise,  and  one 
who  took  an  assignment  of  the  mortgage  and 
went    into    possession   obtained    title   to   goods 
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wUeh  liad  b««  »MtS  to  ttM  itock  after  the  ez- 
•cution  of  the  martgmce. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort» 
gages,  Dec  IHg.  |  209.*] 

&.  MABSHALina  Assira  aitd  SsoTTSima  (|  6*) 
— CouPixtJHo  FBAUDxnJBWT  Vkkdjes  to  R»- 
BOBT  TO  Otheb  Skcubities. 

An  insoliwnt  oorponbdon  sold  its  stodc  of 
foods  and  tb«  fnmitnre  and  fixtures  oonnected 
Qierewith.  llie  seller  and  barer  acted  in  good 
faith,  with  no  actual  intent  to  defraud.  The 
buyer  paid  and  secured  an  assignment  of  a 
mortgage  od  the  goods,  fumitnre,  and  fixtures. 
The  sale,  as  to  the  stock  of  goods,  was  franda- 
lent  as  to  creditors  under  St.  1903,  p.  389,  c. 
415,  but  valid  as  to  the  furniture  and  fixtures, 
and  the  buyer  was  entitled  to  subrogation  to 
the  rights  of  the  mortgagee.  Held,  that  the 
trustee  in  bankruptcy  of  the  insolvent  corpora- 
tion could  not  compel  the  Iwyer  to  finst  resort 
to  the  furniture  and  fixtures. 

[EJd.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Dec.  Dig.  I  6.*] 

6.  Mabbhauito  Absetb  and  Secubitibb  (i  8*) 

— NATT7BB  AND   SCOPK  OF  ReMEDT. 

Tlie  equitable  rule  of  marshaling  assets  for 
the  protection  of  a  junior  creditor,  by  compel- 
ling a  senior  creditor  to  resort  first  to  a  fund 
or  security  which  the  junior  creditor  cannot 
reach,  is  confined  to  cases  where  two  or  more 
peiBMS  are  creditors  of  the  same  debtor  and 
nave  successive  liens  on  the  same  property, 
while  the  creditor  prior  in  right  has  also  other 
securities  belonging  to  the  same  debtor  not 
available  to  the  holder  of  the  junior  Hen. 

[Eld.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  f  7 ;  Dec.  Dig. 
f  6.*]' 

Appeal  from  Superior  Ckmrt,  Suffolk  Coun- 
ty; 3.  Vox,  Judge. 

Suit  by  J.  Frank  Adams,  trustee  in  bank- 
ruptcy of  H.  M.  Wheeler  &  Co.,  against  Hen- 
ry O.  Tonng  and  anotber,  copartners  as 
Young  &  Brown,  for  a  decree  establishing 
claims  against  defendants  based  on  the  fact 
that  they  had  bought  the  merchandise  of  the 
bankrupt,  while  insolvent,  without  comply- 
ing with  the  law.  From  a  decree  wmflrm- 
Ing  the  master's  report,  and  dismissing  the 
bUl,  with  costs,  plaintiff  appeals.     Affirmed. 

Stebblns,  Storer  &  Burbank  for  appellant 
Elder  &  Whitman  and  FTank  BL  Bradbury, 
for  appellees. 

SHELDON,  J.  Tbe  plaintiff's  first  excep- 
tion, to  the  master's  ruling  that  the  plaintiff 
was  entitled  to  no  relief  against  tbe  defend- 
ants, was  well  taken  as  an  abstract  proposi- 
tion. As  stated  in  Clark  y.  Seagraves,  186 
Mass.  430,  435,  71  N.  B.  81S,  a  master's  duty 
Is  to  find  the  facts,  and  It  Is  for  the  court  to 
say  upon  these  facts  whether  any  and  what 
r^Ief  should  be  given.  But  as  all  the  facts 
are  reported  by  tbe  master,  and  the  only 
Qoestion  now  raised  is  as  to  the  rights  of  the 
plaintiff  upon  these  facts,  this  exception  be- 
comes really  Immaterial  and  need  not  be  con- 
sidered. 

The  sale  made  by  the  Wheeler  Company 
to  the  defendants  was  doubtless  as  to  the 
Btodc  of  goods  sold,  though  not  as  to  the  fur- 
niture and  fixtures,  within  the  inhibition  of 
St  1903,  p.  389,  c.  415.    If  nothing  more  ap- 


peared, tfae  plaintiff  would  havs  the  right  to 
avoid  that  sale  so  far  as  it  covered  the  stock 
In  trade  and  to  hold  the  defendants  for  the 
value  of  that  stock.  Gallns  t.  Elmer,  193 
Mass.  106,  78  N.  B.  772. 

But  we  are  not  to  disregard  tbe  master's 
finding  that  fat  making  this  sale  both  seller 
and  purchasers  acted  In  good  faith  and  with 
no  actual  Intent  to  defraud  creditors,  and 
that  the  purchasers  are  to  be  charged  only 
with  audi  fraud  and  such  fraudulent  Intent 
as  the  failure  to  con4)ly  with  the  require- 
ments of  the  statute  necessarily  implies. 
The  effect  of  tbe  statute  is  to  make  this  non- 
compliance conclusive  of  fraud  as  to  the 
creditors  of  the  seller.  Kelly-Buckley  Co.  v. 
Cohen,  195  Mass.  685,  81  N.  B.  297.  It  cre- 
ates a  decisive  badge  of  fraud,  sudt  as  ac- 
cording to  tbe  decisions  of  some  courts  la 
found  in  the  retention  of  possession  by  a  sel- 
ler after  an  absolute  sale  of  property.  Al- 
though the  usual  doctrine  is  that  such  re- 
tention of  possession  Is  merely  an  indication 
of  an  Intent  to  defraud  creditors,  to  be  con- 
sidered In  connection  with  the  other  evi- 
dence, yet  It  has  been  held  in  some  jurisdic- 
tions that  tbe  absence  of  a  change  of  pos- 
session after  a  sale  of  personal  property 
raises  a  conclusive  presumption  of  fraud  not 
to  be  overcome  by  evidence  of  the  actual 
good  faith  of  the  parties.  See,  for  examine, 
Hull  T.  Stgsworth,  48  Conn.  268,  40  Am.  Rep. 
167 ;  Rosier  y.  Williams,  92  111.  187;  Oreene- 
baum  V.  Wheeler,  90  111.  296,  298;  Foster  r. 
Grlgsby,  1  Bush.  (Ky.)  SB;  Jarvls  y.  Davis, 
14  B.  Mon.  (Ky.)  629,  61  Am.  Doc  166;  WH- 
son  y.  mil,  17  Nev.  401,  SO  Pnc.  1076 ;  Zleg- 
ler  ▼.  Handrlck,  106  Pa.  87;  Mason  v.  Bond, 
9  Leigh  (Va.)  181,  33  Am.  Dec.  243;  Weeks 
V.  Prescott  53  Vt  67;  Rotbchlld  v.  Rowe, 
44  Yt  389.  But  toe  whose  purchase  of 
property  has  for  that  reason  been  avoided 
by  the  creditors  of  the  seller,  being  himself 
free  from  any  actual  fraud,  may  stand  In  the 
place  of  creditors  whose  demands  he  has 
I»ld  out  of  the  property  or  in  consideration 
of  the  transfer  to  himself.  Loos  v.  Wilkin- 
son, 118  N.  Y.  486,  21  N.  EL  392,  4  L.  R.  A. 
368,  10  Am.  St  Rep,  496;  Robinson  y.  Stew- 
art 10  N.  Y.  189;  Pond  y.  Comstock,  20 
Hun  (N.  Y.)  492;  Butler  y.  White,  26  Minn. 
432.  Our  own  decision  in  Crowninshleld  y. 
Kittridge,  7  Mete.  620,  accords  with  this  prin- 
ciple. Bo  If  he  has  paid  off  debts  which  con- 
stituted liens  or  Incumbrances  upon  the  prop- 
erty, conveyed  to  him^  he  may  for  his  pro- 
tection and  reimbursement  take  by  subroga- 
tion the  rights  of  the  secured  creditors  whom 
he  has  thus  paid.  Cole  v.  Malcolm,  66  N.  Y. 
363 ;  Bhead  y.  Hounson,  46  Mich.  248,  9  N. 
W.  267;  Merrell  v.  Johnson,  96  HI.  224;  Sel- 
letik  y.  Phelps,  11  Wis.  380;  Tompkins  y. 
Sprout  56  Cal.  81.  If  instead  of  a  discharge 
he  has  taken  an  assignment  of  such  a  mort- 
gage or  other  Incumbrance  It  will  not  be 
treated  as  merged,  but  vrlU  be  upheld  in  bis 
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bands  bb  a  cbarge  npoo  the  property.  Cros- 
by T.  Taylor,  15  Gray,  64,  77  Am.  Dec.  352; 
Mead  t.  Combs,  19  N.  J.  Eq.  112;  PbiUips 
T.  Chamberlain,  61  Mlsa.  740;  Fordyce  v. 
Hicks.  76  Iowa,  41,  40  N.  W.  79;  Smith  v. 
Grimes,  43  Iowa,  3si6.  So  his  bona  flde  par- 
chase  under  a  valid  lery  or  othar  prior  Hen 
will  give  him  a  good  title.  Lamb  v.  Smith, 
132  Mass.  674;  Arrington  v.  Arrlngton,  102  N. 
C.  ^1,  9  &  B.  200.  The  merely  constructive 
fraud  of  a  purchaser  will  not  prevent  him 
from  being  protected  In  this  manner,  if  he 
has  not  himself  actively  participated  In  the 
fraud.  There  are  many  cases  to  this  effect 
liOOB  T.  Wilkinson,  113  N.  Y.  485,  21  N.  B. 
392, 4  Ik  R.  A.  353, 10  Am.  St.  Rep.  495;  Rob- 
inson v.  Stewart,  10  N.  Y.  189;  King  v.  WU- 
cox,  11  Paige  (N.  Y.)  589;  Levi  v.  Welsh,  45 
N.  J.  Eq.  867,  19  Atl.  620;  Newman  v.  Elrk, 
45  N.  J.  Eq.  677,  18  Atl.  224;  SulUvan  v.  Tin- 
ker, 140  Pa.  86, 21  Atl.  247;  McCeskey  v.  GrafT, 
23  Pa.  321,  62  Am.  Dea  386;  Jackson  v.  Sum* 
mervllle,  13  Pa.  859;  GUbert  v  Hoffman,  2 
Watts  (Pa.)  66,  26  Am.  De&  103;  WlUiam- 
son  V.  Goodwyn,  9  Grat  (Va.)  503;  Wallace 
V.  McBrlde,  70  Mich.  696,  38  N.  W.  692;  Bur- 
ton  V.  Gibson,  32  W.  Va.  406,  9  S.  E.  255; 
Cook  V.  Berlin  Woolen  Mills,  56  Wis.  643,  14 
N.  W.:  808;  Grant  v.  Lloyd,  12  Smedes  &  U. 
(Miss.)  191;  First  Nat  Bank  of  Tuskaloosa 
V.  Kennedy,  91  Ala.  470,  8  South.  652;  Prlt- 
Chett  V.  Jones,  87  Ala.  317,  6  South.  75. 

The  application  of  these  principles  is  fatal 
to  the  maintenance  of  this  bill.  The  defend- 
ants have  the  right  to  rest  upon  the  mort- 
gage of  which  they  to<&  an  assignment  If 
It  were  necessary  to  pass  upon  that  question. 
It  would  not  be  easy  to  avoid  saying  that 
they  could  rest  also  upon  the  mortgage  which 
was  paid  and  discharged.  It  was  their  mon- 
ey that  paid  the  mortgage  debts.  The  fact 
that  the  money  passed  through  the  hands  of 
the  mortgagor  and  the  form  of  the  transfer 
which  the  defendants  took  cannot  overcome 
the  real  effect  of  the  transaction. 

Nor  can  the  plaintiff  maintain  his  bill  to 
recover  for  the  value  of  that  part  of  the 
stock  in  trade  which  consisted  of  goods  ac- 
quired by  the  mortgagor  after  the  execution 
of  the  mortgagee.  Apart  from  the  fact  that 
the  bill  sets  out  no  such  claim,  the  master 
has  not  found  that  the  mortgagor  made  any 
additions  to  his  stock  before  the  sale  to  the 
defendants,  and  the  plaintiff  does  not  appear 
to  have  asked  for  any  finding  upon  that  ques- 
tion. Moreover,  the  mortgage  which  was  as- 
signed to  the  defendants  purported  to  cover 
after-acquired  property  and  the  defendants 
took  possession  of  everything  immediately 
after  their  purchase,  on  June  10, 1904,  more 


than  three  months  bcfbre  the  petition  Is 
bankruptcy  was  filed  against  the  mortgagor. 
These  facts  gave  them  a  good  title  to  the 
after-acquired  portion  of  the  stock  in  trade. 
If  there  was  any  such  portion.  Wasserman 
V.  McDonnell,  190  Mass.  326,  76  N,  E.  969; 
CSiase  V.  Denny,  180  Maes.  566;  Blanchard 
V.  Cooke,  144  Mass.  207,  225,  227,  U  N.  a 
83;  Bliss  T.  Crosier.  159  Mass.  498,  84  N.  B. 
1075. 

The  plaintiff  has  no  equity  to  require  the 
defendants  to  resort  first  for  the  payment  of 
their  mortgage  to  the  furniture  and  fixtures, 
which  are  not  available  to  the  plaintiff.  It 
does  not  appear  what  the  value  of  the  fur- 
niture and  fixtures  Is;  and  the  plaintiff  could 
have  no  equitable  rights  until  the  mortgage 
debt  due  to  the  defendants  was  fully  satis- 
fled.  Quackenbnsh  v.  O'Hare,  129  N.  T.  485, 
29  N.  E.  958;  Tabor's  Appeal,  81  Pa.  460. 
.4.nd  this  claim  of  the  plaintiff  rests  upon  the 
assumption  that  while  the  furniture  and  fix- 
tures helong  to  the  defendants,  the  stock  in 
trade  belongs  in  equity  to  the  plaintiff.  Ws 
do  not  think  that  in  .the  absence  of  control- 
ling equities  the  defendants  could  be  requir- 
ed to  resort  first  to  their  own  prcq>erty  to  ob- 
tain payment  of  an  Ind^tedness  which  is  se- 
cured also  by  property  of  the  plaintiff.  Wil- 
cox T.  Fairhaven  Bank,  7  Allen,  270.  It  Is 
the  general  doctrine  that  the  equitable  rule 
of  marshaling  assets  for  the  protection  ot  s 
junior  creditor  by  compelling  a  senior  credi- 
tor to  resort  first  to  a  fund  or  security  which 
the  Junior  creditor  cannot  reach,  will  be  con- 
fined to  cases  where  two  or  more  persMis  are 
creditors  of  the  same  debtor,  and  have  suc- 
cessive liens  upon  the  same  property,  while 
the  creditor  prior  In  rjght  has  also  other  se- 
curities belonging  to  the  same  debtor  not 
available  to  the  holder  of  the  Junior  Uen.  It 
will  not  be  enforced  to  the  detriment  of  the 
prior  creditor.  Carter  v.  Tanners'  Leather 
Co.,  196  Mass.  163,  81  N.  E.  902,  12  L.  R.  A. 
(N.  S.)  965;  Emmons  v.  Bradley,  56  Me.  333; 
Benedict  v.  Benedict  15  N.  J.  Bq.  150;  Lee  v, 
Swepson,  76  Va.  173;  Robinson  v.  Lehman, 
72  Ala.  401.  404;  Peery  v.  Elliott  101  Va. 
709,  44  S.  EL  919. 

The  plaintiff  has  not  sought  to  redeem  the 
property  from  the  mortgages  held  by  the  de- 
fendants, and  has  not  argued  that  he  can 
maintain  his  bill  for  that  purpose.  We  need 
not  consider  whether  this  could  be  done. 
Bnshnell  v.  Avery,  121  Mass.  148. 

The  decree  of  the  superior  court  overml- 
Ing  the  plalntifTs  exceptions  to  tho  master's 
report  confirming  that  report  and  dismissing 
the  bill  with  costs,  must  be  afllrmed. 

So  ordered. 
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DOHERTT  T.  BOOTH. 

(Sapicnne  Jodicial  Court  of  Maasadraastti. 
Bnifolk.    Jan.  6,  1900.) 

1.  Mabteb  ahd  SKBYAnr  ({  182*>— IirjTiKini 
TO  8ebvai«t— Bmploteb's  Liabilitt  Act^ 

VXBBOn     IirCBUSTBD     WITH      BXTPBBINTXND- 
BRCE. 

The  common-law  rnle  that  where  a  anffi- 
dent  lupply  of  proper  temporary  appliances  haa 
been  proTided  irom  which  employte  may  make 
a  selection  to  replace  those  which  have  become 
nnsuitable,  if  a  choice  is  made  of  a  defective  ap- 
pliance, whereby  one  of  their  number  is  injur- 
ed, the  master  is  not  liable  for  such  negligence 
of  a  fellow  servant,  is  not;  under  Rev.  Liaws 
1902,  c.  106,  I  71,  applicable  to  a  person  in- 
trusted by  tne  master  with  snperlntaidence. 

[Ed.'  Note. — For  other  cases,  see  Master  and 
Bervnit,  Cenb  Dif.  W  STl,  872;  Dec.  Die.  f 
.182.»] 

2.  Mabtkb  and  Sbbvaht  (f  125*)— DurBcnra 

APPUARCXS— LIABII.ITT  rOB  IRJTTBT. 

A  sling,  famished  by  an  employer  to  be 
ued  in  his  business,  mnst  be  considered,  either 
at  common  law  or  under  B«t.  Laws  1902,  a. 
106,  I  71,  making  an  emplover  liable  tor  inin- 
ries  to  an  employe  doe  to  defective  ways,  works, 
and  machineiy,  not  as  a  temporary  makeshift 
devised  by  the  emirioye*  to  aid  them  In  the  per- 
formaBce  of  their  wori^  but  as  a  part  of  the 
permanent  instnimentautles  provided  by  him 
lor  Ilia  employ^,  so  as  to  render  him  liable,  ei- 
ther at  common  law  or  under  the  statute,  if  he 
origiDally  Cdnished  a  defective  sling,  or,  having 
provided  a  sound  sling,  it  became  so  weakened 
by  age  and  wear  as  to  be  defective.  If  by  the 
exercise  of  reasonable  diligence  he  ought  to 
have  known  of  its  condition. 

TBd. .  Note^— For  otker' cases,  see  Master  and 
Servant,  Ceat.Di«. «  21&-251 ;  DecDig.  S 125.* J 

t.  Uabteb  ahd  Sebvaict  ({  125*>— iNjimna 

TO     SbBVANT  —  SUPBBIHTBNDKKT  —  NBOLI- 
OKNCK. 

An  employer  Is  liable  for  injuries  to  an 
onployC,  due  to  the  fall  of  a  sta^ng  as  it  was 
being  Ipwered  from  a  ship's  dde,  because  of  the 
parting  of  one  of  the  slings  by  which  suspend- 
ed. If  Oie  person  acting  as  superintendent  knew 
vt  ooAt  to  have  known  of  the  condition  of  the 
sting  before  it  was  put  In  use,  or,  if  then  sound, 
whether  it  had  become  weakened  and  unsafe  at 
the  time  of  the  accident. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  t  261 ;   De«s.  Dig.  {  12R.»] 
4.  Negmgewcb  (I  121*)- BviDBRCB— Has  Ipsa 

IjOQCJlTUB. 

Where  a  rope  VA  ioeiiM  tfali^  and  which, 
if  in  proper  condition,  was  of  ample  tensile 
strength  to  have  snutained  a  load,  parted  when 
subjected  to  the  ordinary  strain  for  which  de- 
signed, and  nothing  further  appeared,  the  jury 
from  their  common  experience  could  find  that 
it  would  not  have  parted  unless  In  some  way  it 
had  become  unsound. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  f  218:   Dec.  Dig.  f  121.*] 

B.  MAanx  and  Sbbvaht  (|  19(^)— iRJinoKS 

TO   BXBTAKT  —  SVPKBIIITBIfDBITr  —  NbOU- 
SBNCE. 

Negligence  of  a  superintendent  may  consist 
In  a  failure  to  take  such  precautions  as  a  rea- 
sonably prudent  man  would  take  before  sub- 
jecting himself  or  an  amployf  to  the  diance  of 
injury  from  Imperfect  or  insecure  appliances, 
as  well  as  in  giving  improper  orden  or  direct- 
ing tks  performanoe  of  wo»  under  unsafe  con- 
dition*. 

[Ed.  Note.— For  other  easesK  see  Master  and 
Servant,  Dec.  Dig.  I  190.*] 


6.  MASTBB   AMD    SbbTART    (f    287*)— INJUBIXS 

TO  Sbbvaht— QuBSTioNs  fob  Jubt. 

Whether,  If  a  superintendent  had  used  rea- 
sonable care,  he  should  have  known  from  In- 
spection, when  a  sling  was  used,  that  it  was  un- 
suitable, or,  when  he  directed  a  staging  to  be 
taken  down,  that  It  had  become  weakened  bv 
cliafing  to  such  an  extent  as  to  be  unsafe,  held, 
in  ah  action  for  injories  to  an  employ^  due  to 
the  parting  of  the  sling,  for  the  jniy. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  287.*] 

7.  Mastkb  and   Sebvant  ({  272*)— Ihjotib* 
TO  Sebvant— Evidkwcb—Admissibilitt. 

In  an  action  for  injuries  to  an  employ^  by 
the  fall  «t  a  staging  as  it  was  being  lowered 
from  a  ship's  side,  owing  to  the  parting  of  one 
of  the  slings  by  which  >t  was  suspended,  evi- 
dence that  the  superintendent  had  made  no  ex- 
amination of  the  slisE  before  directing  or  per- 
mitting its  use  was  aomiasibie. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  272.*] 

8.  EiVIPBNOB    U    607*)— EiXFXBT    Testimont— 
MATTEBS  OB  COKMON  KNOWLEDQB. 

In  an  action  for  injuries  to  an  employ! 
by  the  fall  of  a  staging  as  it  was  being  lowered 
from -a  ship's  side,  owing  to  the  parting  of  one 
of  the  slings  by  which  it  hung,  the  weakening 
eifect  upon  the  rope  of  the  chafing  caused  by 
the  movement  of  the  ship,  or  that  a  physical  ex- 
amination would  have  shown  the  wear  caused 
by  former  use,  was  within  the  common  knowl- 
edge of  the  jury,  without  the  aid  of  experts. 

lEA.  Note.— For  other  cases,  see  Bvidenoa, 
Cent.  Dig.  i  2810;   Dec.  IMg.  f  507.*] 

9.  EVIDBNOK   (S   471*)— Ofinior   Evidknob— 

SXBBNOTH  or  BOFK. 

In  an  action  for  injuries  to  an  employ^  by 
the  fall  of  a  staging  as  it  was  being  lowered 
from  a  ship's  side,  owin^;  to  the  parting  of  one 
of  the  slings  by  which  it  hung,  evidence  as  to 
what  strain  or  load  a  rope  of  like  diameter 
would  ordinarily  carry  was  competent. 

[Ed.  Note.— For  otbet  cases,  see  Evidence 
Dec  Dig.  i  471.*] 

Exceptions  trout  Superior  Court,  Suffolk 
County;  Wm.  F.  Dana,  Judge. 

Personal  Injury  dctlon  by  MIcbafel  Doherty 
against  Edward  S.  Booth.  Verdict  for  de- 
fendant,, and  plaintiff  excepts.  Exceptions 
sustained. 

Harry  F.  R.  Dolan  and  Thomas  B.  Bate- 
man,  for  plaintiff.  John  Lowell  and  James 
A.  Lowell,  for  defendant. 

BRALEY,  J.  While  on  the  wharf  hold- 
ing one  of  the  trucks  upon  which  it  was  to 
be  received  and  wheeled  away,  the  plaintiff 
was  injured  by  the  fall  of  a  staging  as  it 
was  being  lowered  from  the  ship's  side,  owing 
to  the  parting  of  one  of  the  slings  by  wh'lch 
It  had  been  suspended.  It  Is  not  claimed 
that  he  was  careless,  and  the  only  question 
is  whether  there  was  any  evidence  for  the 
Jury  of  the  defendant's  neglig^ce.  It  is  the 
defendant's  first  contention  that,  having  pro- 
Tided  a  supply  of  suitable  slings,  he  Is  not 
responsible,  if  the  plalntifTs  fellow  servant, 
having  been  sent  by  the  foreman  to  get 
eight  slings,  selected  among  others  the  one 
which  broke,  even  if,  after  they  had  been 
brought,  the  foreman  without  Jexaminatton 
directed  or  permitted  it  to  l>e  used.     The 
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oomraon-Iaw  rule,  tbat  where  a  sufficient 
supply  of  proper  temporary  appliances  has 
been  provided,  from  which  his  servants  may 
make  a  selection  to  replace  those  which  have 
become  tinsaltable,  if  a  choice  is  made  of  a 
defective  appliance  whereby  one  of  their 
number  is  injured,  the  master  is  not  liable 
for  the  negligence  of  a  fellow  servant,  la  not 
under  Rev.  Laws,  c.  106,  i  71,  applicable  to  a 
person  Intrusted  by  the  master  with  superin- 
tendence. One  of  the  purposes  of  the  enact- 
ment of  the  statute  was  to  take  this  defense 
away.  The  sling  which  broke,  however, 
was  an  appliance  furnished  by  the  defendant 
to  be  used  in  his  business,  and  must  be  con- 
sidered, either  at  common  law  or  under  the 
statute,  not  a  temporary  makeshift  devised 
by  the  men  to  aid  them  in  the  performance 
of  their  work,  but  as  a  part  of  the  perma- 
nent instrumentalities  which  he  had  provid- 
ed for  his  employes.  Feeney  v.  York  Mfg. 
Oo.,  188  Mass.  336,  7S  N.  B.  783 ;  Donahne  T. 
C.  H.  Buck  &  Co.,  197  Mass.  550,  83  N.  B. 
1090.  Accordingly,  neither  under  the  count 
at  common  law,  nor  onder  tlie  statutory 
connt  for  defective  ways,  works  and  ma- 
chinery, was  the  defendant  exonerated,  if  it 
could  have' been  found  that  originally  he  had 
furnished  a  defective  sling,  or,  having  two- 
vided  a  sound  sling,  it  had  become  so  weak- 
ened by  age  and  wear  as  to  be  defective,  if 
by  the  exercise  of  reasonable  diligence  he 
ought  to  have  known  of  Its  condition.  Rog- 
ers v.  Ludlow  M^.  Ck>.,  144  Mass.  198,  11 
N.  BJ.  77,  69  Am.  Rep.  68;  GrlfUn  v.  Boston 
&  Albany  Railroad  Co.,  148  Mass.  14S,  19 
M.  B.  166,  1  L.  R.  A.  696,  12  Am.  St.  Rep. 
526.  Nor  could  a  verdict  for  the  defendant 
have  been  ordered  under  the  third  count, 
if  Taft,  whom  the  Jury  could  find  acted  as 
superintendent,  knew  or  ought  to  have  known 
of  its  condition  after  it  had  been  brought, 
and  before  it  was  put  in  use,  or,  if  sound 
then,  whether  it  had  not  become  weakened, 
and  unsafe  at  the  time  of  the  accident 
McKlnnon  v.  Norcross,  148  Mass.  533,  20  N. 
E.  183,  8  li.  R.  A.  820;  Coleman  v.  Me- 
chanics' Iron  Foundry  Co.,  168  Mass.  254, 
46  N.  E.  1065;  Donahue  v.  C.  H.  Buck  & 
Co.,  197  Mass.  550,  83  N.  B.  1090;  Ford  v. 
Eastern  Bridge  &  Structural  Co.,  193  Mass. 
89,  78  N.  B.  771;  Gushing  v.  C.  W.  &  P. 
Smith  Iron  Co.,  194  Mass.  310,  80  N.  B.  596; 
Morena  v.  Wilson,  194  Mass.  878,  80  N.  B. 
473.  The  rope  is  described  as  an  Inch  and  a 
half  thick,  and  all  the  witnesses  agreed  that, 
if  in  proper  condition,  It  was  of  ample  ten- 
sile strength  to  have  sustained  the  load.  If 
It  parted  when  subjected  to  the  ordinary 
strain  for  which  It  was  designed,  and  noth- 
ing further  appeared,  the  Jury  from  their 
common  experience  could  find  that  this 
would  not  have  happened  unless  the  rope  in 
some  way  had  become  unsound.  Griffin  v. 
Boston  &  Albany  Railroad  Co.,  148  Mass. 
143,  147,  19  N.  B.  166,  1  L.  R.  A.  698,  12 
Am.  St  Rep.  526;  Graham  v.  Badger,  164 
Mass.  42,  41  N.  E.  61;   Ryan  t.  FaU  River 


Iron  Works  Co.,  200  Mass.  188,  192,  86  N. 
E.  310,  and  cases  cited. 

The  placing  of  the  stage  in  position  on  the 
ship,  and  Its  removal,  were  under  the  per- 
sonal supervision  of  the  acting  superintend- 
ent In  the  adjustment  of  the  stage,  a  cleat 
on  the  underside  held  that  end  on  the  Inside 
of  the  rail  of  the  ship.  After  using  the  sling 
at  1  o'clock  to  hoist  the  stage  into  position 
it  was  unbooked  from  the  falls,  anroved,  and 
as  described  by  the  witnesses,  while  the  ends 
were  thrown  back  on  the  deck,  the  rest  of 
the  rope  was  left  hanging  between  the  side 
of  the  ship,  and  the  ship's  rail  underneath 
the  stage,  where  it  remained  caught  between 
the  cleat  and  the  rail,  until  lowered  at  6 
o'clock.  During  this  time  the  ship  rose  and 
fell  with  the  tide,  and  the  oscillation  caused 
the  stage  to  move,  or  chafe,  on  the  vessel 
and  the  rail.  The  appearance  of  the  rope  im- 
mediately after  breaking  was  variously  de- 
scribed as  torn  or  unraveled,  with  each 
strand  longer  than  the  other,  and  as  ragged 
and  "kind  of  burned."  The  negligence  of  a 
superintendent,  under  such  circumstances, 
may  consist  in  a  failure  to  take  such  precau- 
tions as  a  reasonably  prudent  man  would 
take,  before  subjecting  himself  or  bis  em- 
ploy6  to  the  chance  of  injury  from  imperfect 
or  Insecure  appliances,  as  well  as  in  giving 
Improper  orders,  or  directing  the  perform- 
ances of  work  under  unsafe  conditions.  In 
the  discharge  of  bis  duty  it  was  for  the  Jury 
to  say  If  by  using  reasonable  care  he  should 
have  known  from  inspection.  When  the  sling 
was  used,  that  it  was  unsuitable,  or  when 
be  directed  the  stage  to  be  taken  down,  tliat 
it  had  become  weakened  by  cha^ng  to 
such  an  extent  as  to  be  unsafe.  If  they  so 
found,  then  his  failure  to  take  those  pre- 
cautions, which  might  have  averted  the  ac- 
cident was  evidence  of  negligence  In  super- 
intendence, for  which  the  defendant  would 
be  responsible.  Crowley  v.  Cutting,  165 
Mass.  436,  43  N.  E.  197;  Reynolds  v.  Bar- 
nard, 168  Mass.  226,  46  N.  B.  703;  Feeney  v. 
York  Mfg.  Co.,  189  Mass.  336,  75  N.  E.  733; 
Donahue  v.  C.  H.  Buck  8t  Co.,  197  Mass.  550, 
83  N.  B.  1090;  Connolly  v.  Booth,  198  Mass. 
577,  84  N.  E.  798.  The  verdict  directed  for 
the  defendant  must  be  set  aside,  and  a  new 
trial  ordered. 

There  remain  the  exceptions  to  the  exclu- 
sion of  evidence.  If  the  lack  of  inspection 
could  have  been  found  to  constitute  negli- 
gence, evidence  tbat  the  superintendent 
made  no  examination  of  the  sling  before  di- 
recting or  permitting  its  use  was  plainly  ad- 
missible, and  its  exclusion  erroneous.  Fee- 
ney V.  York  Mfg.  Ca,  189  Mass.  336,  75  N. 
E.  733.  The  weakening  eftect  upon  tlie  rope 
of  the  chafing  caused  by  the  movement  of 
the  ship,  or  that  a  physical  examination 
would  have  shown  the  wear  caused  by 
former  use,  were  within  the  common  knowl- 
edge of  the  Jury  without  the  aid  of  experts, 
but  opinion  evidence  as  to  what  strain  or 
load  a  rope  of  like  diameter  wovUd  ordinarily 
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curry  was  clearly  competent,  and  should 
have  been  admitted.  Heehan  t.  Holyoke 
Street  Railway  Co.,  186  Mass.  511,  72  N.  E. 
61;  Prendlble  v.  Connecticut  Rlyei  Mfg.  Co., 
160  Mass.  131,  35  N.  B.  675. 
Exceptions  sustained. 

(200  Man.  3S(D 

EIjECTRIO  welding  CO.,  Limited,  t. 

PRINCE  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jan.  5,  1900.) 

1.  EviDENci  (8  87*)— J0DICIAI.  Notice— Law 

OF  FOEEIGN    COUNTBT. 

The  law  of  a  foreign  country  will  not  be 
judicially  lecogimeA,  but  is  a  fact  to  be  proved 
as  any  other  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J  52;   Dec.  Dig.  $  37.*] 

2.  Evidence  (§  331*)  —  Documenxabt  Evi- 
DKNCB— Law  or  Foreign  Countey— Peoof. 

The  law  of  a  foreign  country  may  be  prov- 
ed by  the  introdnction  in  evidence  of  its  statutes 
and  judicial  decisions,  or  by  the  testimony  of 
experts  learped  in  the  law,  or  by  both. 

[Ed.  ■  Note.— For  other  cases,  see  Evidence, 
Cent  Wg.  §§  1235,  1236;   Dec?  Dig.  §  331.*1 

3.  Tbial  (g  136*)  —  Questions  of  Law  ob 
Fact— FoEETQN  Law. 

Where  the  law  of  a  foreign  country  is 
found  in  a  sin^e  statute  or  decision,  the  lan- 
guage of  which  is  not  in  dispute,  its  interpreta- 
tion presents  a  question  of  law  for  the  court ; 
but  where  the  law  is  to  be  determined  by  con- 
sidering numerous  decisions,  more  or  less  con- 
flicting, or  only  bearing  ui>on  the  subject  col- 
laterally or  by  analogy,  and  where  inferences 
may  be  drawn  from  them,  the  question  is  one  of 
fact  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  I  327;  Dec.  Dig.  {  186.*] 

4.  OOKPOBATIONS     {§     271*)    —    LlABIUTT     OF 

MsMBEBft— Actions— Direction  of  Verdict. 
Where,  upon  the  whole  evidence,  in  an  ac- 
tion to  enforce  a  liability  under  the  companies 
act  (St  25  &  26  Vict,  c  89),  providing  that  ev- 
ery -person  agreeing  to  become  a  meml>er  of  a 
company  and  whose  name  is  entered  on  the  reg- 
istry shall  be  deemed  a  member,  it  might  well 
have  been  found  that  there  was  no  ground  for 
charging  defendants  under  the  law  of  England, 
it  was  error  to  direct  a  verdict  against  them, 
and  the  question  should  have  been  submitted  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Cori>oratlons, 
Dec.  Dig.  i  271.*] 

5.  OoKPOBATiONS  (5  269*)  —  Liability  of 
Membbks  —  ACTIONS  —  Evidence  —  Adutb- 

SIBIUTY. 

In  an  action  to  enforce  a  liability  under  the 
companies  act  (St.  25  &  26  Vict.  c.  89),  provid- 
ing that  every  person  agreeing  to  become  a  mem- 
ber of  a  company  and  whose  name  is  entered 
on  the  registry  shall  be  deemed  a  member,  the 
opinion  of  the  Supreme  Judicial  Court  on  ap- 
peal from  a  former  trial  was  not  evidence  of  the 
law  of  England  and  was  rightly  rejected,  where 
it  was  only  that  the  question  of  liability  should 
have  been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  §  269.*] 

6.  Appeal  and  Eebob  (§  987*)  — Report  of 
Case  fob  Consideration  by  Appellate 
CooBT— Jurisdiction  of  Appellate  Court. 

Under  Rev.  Laws,  c.  173,  |  105,  providing 
that  a  justice  of  the  Supreme  Judicial  Court  or 


of  the  superior  court,  after  verdict  or  a  finding 
of  facts  by  the  court,  may  report  the  case  for 
determination  by  the  full  court,  and  chapter  156, 
§  7,  providing  for  the  reservation  of  questions  of 
law  only  for  the  full  court,  and  section  6  of  the 
same  chapter,  providing  that  questions  of  law 
arising  upon  exceptions  or  report  or  appeal, 
cases  stated,  or  special  verdicts  shall  be  deter- 
mined by  the  full  court  the.  full  court,  as  an  ap- 
pellate tribunal,  on  its  law  side  has  jurisdiction 
only  of  questions  of  law,  and  is  without  juris- 
diction to  determine,  eren  with  the  consent  of 
the  parties,  what  verdict  the  jury  should  have 
rendered  if  the  case  had  been  submitted  to  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  987.*] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty;   Francis  A.  Gasklll,  Judge. 

Seventeen  separate  actions  by  the  Electric 
Welding  Company,  Limited,  against  Fred  H. 
Prince  and  against  certain  other  defendants. 
On  report  from  the  Superior  Court  Verdicts 
set  aside,  and  new  trials  granted. 

Edward  F.  McClennen,  for  plaintiff.  C.  A. 
Hlght,  G.  S.  Selfridge,  and  P.  B.  Coyle,  for 
defendants. 

KNOWLTON,  C  J.  These  17  cases, 
brought  to  enforce  the  same  kind  of  a  liabil- 
ity against  different  defendants,  were  tried 
together  in  the  superior  court  and  reported, 
by  agieement  of  the  parties,  for  our  consid- 
eration. They  have  been  before  us  previous- 
ly, and  the  report  of  them  may  be  found  In 
195  Mass.  242.  81  N.  E.  306.  At  the  first 
trial  verdicts  for  the  defendants  were  order- 
ed, and  the  cases  were  reported  to  this  court 
on  questions  of  law. 

There  were  three  counts  In  the  declaration 
in  each  case.  The  verdict  was  treated  as  a 
separate  verdict  on  each  count,  and  the  re- 
sult of  the  hearing  in  this  court  was  to  leave 
the  yerdlct  to  stand  upon  the  first  and  third 
counts,  and  to  set  It  aside  on  the  second 
count  In  all  the  cases.  The  order  In  each 
rescript  was  "Case  to  stand  for  trial  on  the 
second  count"  This  left  the  cases  pending 
on  the  second  county  only.  After  the  close 
of  the  evidence  at  the  last  trial  an  amend- 
ment to  the  declaration  was  allowed,  which 
Introduced  a  fourth  count  that  rests  upon 
the  same  general  grounds  as  the  second  count, 
but  seemingly  was  designed  to  meet  the  de- 
fendant's contention  that  there  was  a  vari- 
ance between  the  averments  and  the  proof. 
The  principal  facts  appear  In  the  report  of 
the  former  decision  of  this  court 

Besides  the  evidence  taken  at  the  first 
trial,  which  consisted  of  an. auditor's  report, 
answers  to  Interrogatories  and  decisions, 
there  was  additional  evidence  at  the  last  tri- 
al, consisting  of  a  deposition,  testimony  of 
some  of  the  defendants,  and  particularly  the 
oral  testimony  of  a  very  eminent  English 
barrister,  Mr.  Hamilton,  who  has  written  a 
text-book  of  authority  known  as  "Hamil- 
ton's Company  Law"  and  has  often  argued 
Important  cases  of  company  law  before  the 
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highest  courts  of  England.  He  was  called  by 
the  defendants  and  testlfled  at  great  length, 
discussing  and  expounding  most  If  not  all 
of  the  numerous  English  decisions  bearing 
upon  the  questions  of  law  at  Issue  In  these 
cases.  All  of  these  decisions  were  put  In 
evidence,  many  of  them  by  the  plaintiff,  so 
that  the  court  had  before  it  a  large  body  of 
EiUgllsh  law  contained  in  many  decisions  of 
the  courts,  together  with  the  opinion  of  this 
expert  In  regard  to  these  decisions  and  the 
act  of  Parliament  in  question.  The  statute  Is 
the  "Companies  Act"  (St  25  &  26  Vict  c.  89), 
and  the  language  on  whldi  the  plaintiff 
sought  particularly  to  hold  the  defendants  Is 
the  last  clause  of  section  23,  as  follows: 
"And  every  other  person  who  has  agreed  to 
become  a  member  of  the  company  under  this 
act  and  whose  name  Is  entered  on  the  reg- 
istry of  members,  shall  be  deemed  to  be  a 
member  of  the  company."  The  plaintiff's 
contention  Is  that  the  defendants,  by  virtue 
of  their  several  agreements  with  a  promoter 
to  underwrite  certain  amounts  of  the  stock 
of  the  plaintiff  corporation  at  Its  organiza- 
tion, and  of  the  entry  of  their  names  as  stock- 
holders upon  the  registry  of  the  corporation 
about  16  months  later,  without  their  knowl- 
edge, followed  by  notice  of  the  registration 
and  their  omission  to  take  any  action  In  re- 
gard to  it,  became  bound  to  pay  to  the  cor- 
poration the  par  value  of  the  stock  allotted 
to  them.  .  At  the  close  of  the  evidence  the 
presiding  judge  ordered  verdicts  for  the 
plaintiff  against  the  defendants  Prince  and 
Pope,  each  of  whom  had  made  a  payment 
after  the  registration,  and  also  verdicts  for 
all  the  other  defendants,  and  reported  the 
cases. 

The  first  questions  that  arise  under  the 
report  are  whether  these  orders  were  right 
as  a  matter  of  law.  The  principal  contention 
between  the  parties  was  In  regard  to  the  law 
of  England  by  which  their  rights  are  govern- 
ed. The  law  of  a  foreign  country  Is  not  Ju- 
dicially recognised  by  our  courts,  but  Is  a 
fact  to  be  proved  like  any  other  fact  In  a 
case.  Ufford  v.  Spaulding,  156  Mass.  65,  30 
N.  E.  360;  Hazeltlne  v.  Valentine,  113  Mass. 
472,  478.  Said  Mr.  Justice  Endlcott  In  Ames 
V.  McCamber,  124  Mass.  85-91:  "When  the 
law  of  another  state  is  In  dispute.  It  Is  to 
be  determined  as  a  question  of  fact  by  the 
court  or  Jury  trying  the  case.  •  »  •  If 
the  evidence  was  conflicting  as  the  plaintiff 
contends,  we  have  no  authority  to  revise  the 
finding,  although  the  Judge  has  reported  the 
evidence."  The  proof  of  the  law  of  a  foreign 
country  may  be  by  the  Introduction  In  evi- 
dence of  its  statutes  and  Judicial  decisions,  or 
by  the  testimony  of  experts  learned  in  the 
law,  or  by  both.  If  the  law  Is  found  In  a 
single  statute  or  in  a  single  decision,  the 
construction  of  it  like  that  of  any  other 
writing,  is  a  question  of  law  for  the  court 
As  was  said  In  Wylle  v.  Cotter,  170  Mass. 
356,  40  N.  B.  746.  64  Am.  St.  Bep.  305:    "The 


law  of  another  state  Is  a  fact  to  be  proved 
like  any  other  fact,  by  evidence.  Where  the 
evidence  Is  a  single  statute  or  a  decision  of 
a  court,  the  language  of  whldi  is  not  in  dis- 
pute, the  Interpretation  of  It  presents  a  ques- 
tion of  law  for  the  court,  but  where  the  law 
Is  to  be  determined  by  considering  numerous 
decisions  which  may  be  more  or  less  con- 
flicting, or  which  bear  upon  the  subject  only 
collaterally,  or  by  way  of  analogy,  and  where 
inferences  may  be  drawn  from  them,  the 
question  to  be  determined  Is  one  of  fact  and 
not  of  law."  Questions  of  the  latter  kind 
must  be  decided  by  the  Jury  and  not  by  the 
Judge. 

In  the  present  case,  if  the  Jury  followed 
the  opinion  of  the  expert  they  would  decide 
that  there  was  no  liability  on  the  part  of 
those  defendants  who  made  no  payment  aft- 
er the  registration.  We  are  of  opinion  that 
there  was  evidence  in  his  testimony,  taken 
in  connection  with  inferences  that  might 
have  been  drawn  from  other  evidence,  which 
would  have  warranted  them  In  reaching  the 
same  result,  as  to  the  defendants  Prince  and 
Pope,  against  whom  verdicts  were  ordered. 
The  counsel  on  both  sides  have  been  able  to 
make  strong  arguments  In  favor  of  their  re- 
spective contentions.  A  tribunal  of  fact  well 
might  find  upon  the  whole  evidence  that 
there  was  no  ground  for  charging  the  de- 
fendants under  the  law  of  England.  On  the 
other  hand,  all  the  decisions  were  in  evl> 
dence  on  which  this  court,  in  the  former 
opinion,  held  that  there  was  evidence  wtilch 
should  have  been  submitted  to  the  Jury  on 
which  the  defendants  might  have  been  found 
liable.  These  decisions  would  warrant  a 
tribunal  of  fact  In  returning  verdicts  for  the 
plaintiff.  In  Its  facts  this  case  differs  mate- 
rially from  any  decided  by  the  EhigUah 
courts,  and  such  a  tribunal  might  think  'that 
the  expert  witness  was  wrong  in  his  appli- 
cation of  the  principles  of  law  to  the  evi- 
dence. Then,  too,  in  connection  with  the  de- 
termination of  what  the  law  of  IB^ngland  Is, 
comes  the  question  what  Inferences  shall  be 
drawn  from  the  findings  of  the  auditor  and 
the  other  evidence,  considered  in  connection 
with  the  English  statute  as  interpreted  by 
the  EngUsh  courts.  We  are  of  opinion  that 
all  or  nearly  all  the  important  quesUoos  In 
dispute  were  questions  of  fact,  upon  which 
the  Judge  could  not  properly  rule  .as  matter 
of  law,  and  that  all  the  verdicts  must  be  set 
aside. 

The  .plalntUTs  offer  of  the  formor  opinion 
of  this  court  as  evidence  was  rightly  reject- 
ed. The  opinion  was  not  evidence  of  the 
law  of  England.  Our  decision  as  to  that 
part  of  the  cases  which  was  left  open  was 
only  that  the  cases  should  have  been  submit- 
ted to  the  Jury  on  the  second  count  In  deal- 
ing with  the  law  of  England  as  a  fact,  the 
court  held  that  the  decisions  put  in  evidence 
at  the  trial  would  warrant  the  Jury  In  findr> 
ing  for  the  plaintifC 
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In 'making  Us  report  the  judge,  with  the 
consult  of  &e  parties,  has  undertaken  to 
present  to  this  court  the  question  what  ver- 
dicts '  the  Jury  should  have  rendered,  If  the 
cases  had  been  submitted  to  them.  The 
power  of  a  Judge  to  report  a  case  after  ver- 
dict on  the  law  side  of  the  court,  la  found 
In  Rev.  Laws,  c  173,  }  105,  which  Is  In  part 
as  follows :  "A  Justice  of  the  Supreme  Judi- 
cial Court,  or  of  the  superior  court  after  ver- 
dict or  after  a  finding  of  facts  by  the  court, 
•  •  •  may  r^jort  the  case  for  determina- 
tion by  the  full  court"  Under  this  language 
the  facts  must  first  be  found  either  by  a 
Jury  or  by  a  Judge,  and  the  caSe  may  then 
be  rfei>orted.  This  means  the  case  upon  the 
facts  found,  or,  in  other  words,  the  questions 
of  law.  The  full  court  as  an  appellate  tribu- 
nal, on  its  law  side,  has  Jurl8d!<!tlon  only  of 
questions  of  law.  In  Rev.  Laws,  c.  156,  |  7, 
the  power  of  Justices  of  the  Supreme  Judicial 
Ooart  to  reserve  questions  for  the  full  court, 
includes  only  questions  of  law.  Under  sec- 
tion 6  of  the  same  chapter,  the  Jurisdiction 
that  is  given  in  the  classes  of  cases  therein 
mrattloned  is  only  of  questions  of  law.  Ques- 
tions of  discretion  or  questions  of  fact  of 
any  other  kind  cannot  be  carried  to  the  full 
<»nrt,  either  by  report  or  by  exception  or  ap- 
peal Said  Chief  Justice  Gray  in  Churchill 
v.  Palmer,  116  Mass.  310-313:  'The  au- 
thority given  by  statute  to  make  reports  to 
this  court  extends  only  to  questions  of  law. 
A  report,  like  a  bill  of  exceptions,  should  be 
so  framed  by  the  presiding  Judge,  or  by  the 
counsel  with  his  approval,  as  to  state  the 
nature  of  the  case,  and  the  questions  of  law 
intended  to  be  reserved,  and  so  much  only 
of  the  facts  or  the  evidence  as  may  be  nec- 
essary to  present  those  questions  to  this 
court.  The  decision  of  the  Jury  or  the  court 
below  upon  questions  of  fact,  or  the  weight 
of  evidence,  is  not  open  to  revision  here." 
See,  also,  Sheffield  v.  Otis,  107  Mass.  282.  In 
equity  the  rule  is  different  Questions  of  dis- 
cretion and  other  questions  of  fact  are  open 
upon  an  appeal  or  a  reservation. 

Under  this  part  of  the  report  we  have  no 
authority  to  take  upon  ourselves  the  duties 
of  a  tribunal  of  fact,  and  to  determine  what 
verdicts  should  have  been  rendered  by  the 
Jury.  No  Judgment  could  legally  be  founded 
upon  such  action  by  this  court  Not  even  an 
agreemoit  of  the  parties  can  give  us  Juris- 
diction so  to  act  in  a  Judicial  capacity.  Ac- 
tion of  this  kind  at  the  request  of  the  par- 
ties would  be  merely  that  of  a  number  of 
arbitrators  proceeding  without  statatory  au- 
thority. Convenient  and  helpful  as  It  might 
be  to  the  litigants  to  have  these  cases  final- 
ly decided  without  further  litigation,  we 
inust  decline  to  act  extrajudicially  in  a  mat- 
ter that  comes  before  us  sitting  as  a  court. 
In  each  of  the  cases  the  entry  must  be 

Verdicts  set  aside  and  new.  trial  granted. 


(201  Hub.  IS) 
COE  V.  niLL  et  al. 
(Sapreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Jan.  11,  190D.) 

1.  Massiage  (i  1*)— Definition. 

Marriage  is  a  social  institution  or  status, 
in  which,  because  the  foundations  of  the  family 
and  the  domestic  relations  rest  upon  it,  the  com- 
monwealth has  a  deep  interest  to  see  that  its  in- 
tegrity is  not  put  in  jeopardy,  but  maintained. 

[Ed.  Note.' -For  other  cases,  see  Marriage, 
Cent  rHg.  S  1 ;  -Dec.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4390-4398;   vol.  &  p.  7717.1 

2.  Wii.i.8  (8  647*)— Vaiidity  of  Conditions 
—Conditions  intended  to  Bkinq  About 

SBPABATION  of  HtrSBAND  AND  WiFE. 

Testator  directed  that  upon  the  death  of  his 
wife  his  residuary  estate  should  be  divided 
equally  among  his  children,  except  that  the 
share  that  would  be  paid  to  a  certain  daughter 
should  be  held  in  trust  for  her  and  her  heirs, 
she  to  receive  the  net  income,  or  snch  portion 
thereof  and  of  the  principal  sum  as  should  be 
deemed  for  the  best  interest  of  herself  and  her 
children,  and  at  the  death  «f  her  husband,  or 
upon  permanent  and  legal  separation  from  him. 
to  receive  the  whole  principal  sum  and  income 
then  remaining,  free  from  any  trust  Held, 
that  the  gift  to  the  daughter  upon  the  death 
of  her  husband  or  her  permanent  and  legal  sep- 
aration from  him  was  not  founded  upon  a  con- 
dition precedent  intended  to  bring  about  her 
separation  from  him,  so  as  to  render  it  invalid. 
[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  I  1538;    Dec.  Dig.  {  647.*] 

3.  Husband  and  Wife  (f  279*)— AasKEUKNT 
.  FOB    Bepabation  —  Vamditt  —  What   Law 

Determines. 

A  deed  of  separation  between  husband  and 
wife  must  be  construed,  and  its  le^al  effect  as- 
certained, by  the  law  of  their  domicile. 

[Ed.  Note.— Far  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  i  279.*] 

4.  Tbiai,  (I  136*)— Question  fob  Jubt— Fob- 
BiGN  Laws. 

The  existence  and  effect  of  foreign  laws  is 
a  question  of  fact. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  327;    Dec,  Dig.  |  136.*] 

5.  Wiu*  (I  686*)— Constbuotion. 

A  voluntary  separation  by  testator's  daugh- 
ter from  her  husband  is  not  within  a  provision 
of  his  will  terminating  a  trust  in  her  niTor  and 
entitling  her  to  receive  the  then  lemaining  prin- 
cipal sum  and  income  upon  her  permanent  and 
legal  separation  from  her  husband. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §  1034;    Dec.  Dig.  8  686.*] 

Appeal  from  Supreme  Judicial  Court,  Mid- 
dlesex County. 

Petition  by  Oscalena  Arvllle  Coe  against 
Arthur  D.  Hill  and  others,  trustees,  to  de- 
termine a  trust  established  by  the  will  of 
Timothy  B.  Stewart,  deceased,  for  the  bene- 
fit of  petitioner.  Decree  for  defendants,  and 
petitioner  appeals.    Affirmed. 

Warren,  Hoague,  James  &  Blgelow,  for  ap- 
pellant.   Jesse  W.  Morton,  for  respondents. 

BRALET,  J.  By  the  fifth  clause  of  his 
will,  after  having  given  and  devised  'to  Iiis 
son,  Ronald,  and  to  his  daughter,  Velnah, 
each  two  undivided  sevenths,  free  from  any 
trust,  Timothy  E.  Stewart  devised  and  be- 
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(Mass. 


qneathed  the  remaining  three-sevenths  of 
the  rest  and  residue  of  his  estate  In  trust, 
"to  hold,  manage,  Invest  and  care  for  in  a 
prudent  and  careful  manner  and  to  collect 
all  the  Income  therefrom  and  pay  all  proper 
legal  expenses  thereon  and  pay  the  net  in- 
come of  two-thirds  of  said  three-sevenths 
(or  two-sevenths  of  said  rest  and  residue) 
to  my  said  wife  Sarah  for  and  during  her 
life  at  such  times,  quarterly,  semiannually 
or  yearly  as  my  said  trustees  may  And  con- 
venient and  for  her  best  Interest  and  at  her 
decease  to  divide  the  principle  sum  so  held 
in  trust  for  her  equally  among  my  children 
or  their  heirs  except  that  Oxe  portion  that 
would  be  paid  to  my  daughter  Lena  A.  Coe 
shall  be  held  in  trust  for  her  and  her  heirs 
in  the  same  manner  and  for  the  same  pur- 
poses e^  that  portion  of  my  estate  herein 
specially  designated  and  left  to  be  held  in 
trust  for  her  and  her  heirs,  and  to  pay  the 
net  income  of  one-third  of  said '  three-sev- 
enths (or  one-seventh  of  said  rest  and  resi- 
due) or  such  portion  of  the  net  Income  and 
principal  sum  aa  they  shall  in  the  exercise  of 
sound  discretion  deem  for  the  best  Interest  of 
her  and  her  children  to  my  said  daughter  Lena 
A.,  and  at  the  decease  of  her  husband  Franlc 
E.  Coe  or  upon  her  payment  and  le§al  separa- 
tion from  him  to  pay  the  whol«  principal  sum 
and  Income  then  remaining  to  my  said  daugh- 
ter Lena  free  from  any  trust  If  the  said 
Lena  A.  C>)e  should  die  before  her  said  hus 
band  or  -  before  said  legal  separation  from 
him,  I  direct  my  said  trustees  to  hold  the 
sum  held  in  trust  for  her  npon  the  same 
trust  for  her  children  during  their  minority 
and  to  pay  to  said  children  their  respective 
shares  thereof  as  they  respectively  become 
of  age;  and  if  the  said  Lena  dies  as  afore- 
said leaving  no  issue,  I  direct'  that  the  sum 
held  In  trust  for  her  be  divided  equally 
among  my  remaining  children  and  their  heirs 
by  right  of  representation."  By  the  phrase 
"my  daughter  Lena  A.  Coe"  the  testator  re- 
ferred to  and  meant  the  petitioner. 

It  is  commonly  said  that  marriage  is  a 
civil  contract,  requiring  only  the  free  con- 
sent of  parties  capable  of  contracting,  but 
If  this  means  that  the  law  no  longer  regards 
marriage  in  its  inception  as  a  religious  rite, 
after  the  relation  of  husband  and  wife  has 
been  entered  upon,  each  spouse  assumes  to- 
ward the  other,  and  toward  society  in  gen- 
eral, certain  duties  and  responsibilities,  which 
cease  to  be  mere  private  regulations,  but 
are  matters  which  deeply  concern  the  pub- 
lic welfare.  The  contract  is  for  life,  and 
cannot  be  repudiated  or  terminated  at  the 
pleasure  of  the  parties,  but  can  only  be  dis- 
solved by  the  state  itself.  It  follows  that, 
after  fulfillment  of  the  contract,  marriage  is 
a  social  institution,  or  status,  in  which,  be- 
cause the  foundations  of  the  family  and  the 
domestic  relations  rest  upon  it,  the  common- 
wealth has  a  deep  interest  to  see  that  its 
Integrity  is  not  put  in  jeopardy,  but  main- 
tained.   Smith  V.  Smith,  13  Gray,  209 ;   Pecl£ 


V.  Peck,  155  Mass.  479,  80  N.  E.  74;  Nolln 
V.  Pearson,  191  Mass.  283,  286,  287,  77  N.  B. 
890,  4  L.  R.  A.  (N.  S.)  643,  114  Am.  St.  Rep. 
605 ;  Adams  t.  Palmer,  51  Me.  480 ;  Ditson 
V.  Ditson,  4  R.  I.  87;  Livingstone  v.  Living- 
stone, 173  N.  T.  377,  66  N.  E.  123,  61  L.  R. 
A.  800,  93  Am.  St.  Rep.  600;  Randall  v. 
Krieger,  23  Wall.  137,  23  L.  Ed.  124;  May- 
nard  v.  Hill,  125  U.  S.  190,  8  Sup.  Ct  723, 
31  L.  Ed.  654;  United  States  v.  Grlmley, 
137  U.  S.  157,  11  Sup.  Ct  54,  34  L.  Ed.  636; 
Sottomayor  v.  De  Barros,  5  P.  D.  94.  In  its 
conservation,  the  law  has  steadily  refused  to 
sanction  the  validity  of  testamentary  pro- 
visions founded  upon  conditions  precedent 
to  their  enjoyment  by  the  legatee  which  are 
Intended  to  bring  about  the  separation  of 
husband  and  wife.  If  the  testator's  purpose 
was  to  induce  a  future  separation  or  divorce 
of  his  daughter  from  her  husband,  upon  the 
happening  of  which  the  fund  with  accrued 
Income  would  Immediately  become  payable 
to  her,  the  condition  for  this  reason  would  be 
void.  Cowley  v.  Twombly,  173  Mass.  393, 
397,  53  N.  E.  886,  46  L.  R.  A.  164;  Brown 
V.  Pedi,  1  Eden,  140;  Wren  v.  Bradley,  2 
De  (Sex  &  Smale,  40,  49;  Cartwrlght  v.  Cart- 
wright,  3  De  Gex,  M.  &  G.  982;  H.  v.  W.,  3 
K.  &  J.  382;  Wilkinson  v.  Wilkinson,  L.  B, 
12  Eq.  604;   Conrad  v.  Long,  33  Mich.  7a 

But  while  the  testator's  luteutlon  Is  the 
only  test  the  language  he  employed  is  to 
be  construed  in  the  ordinary  sense,  and  for 
this  purpose  the  condition,  which  is  made 
dependent  upon  either  one  of  two  contin- 
gencies. Is  to  be  treated  as  a  whole.  If  this 
is  done,  then  upon  either  the  death  of  the 
husband,  or  upon  a  divorce  between  them 
whether  obtained  by  her  or  by  him,  the  fund 
vests  in  possession  but  it  would  be  a  plain 
perversion  of  words  to  say  that  the  testator 
meant,  or  Intended,  that  In  order  to  acceler- 
ate the  enjoyment  of  the  property  the  peti- 
tioner should  procure  either  her  husband's 
death  or  a  divorce.  The  testator  refers  only 
to  a  separation,  which  under  the  laws  of 
his  domicile,  whose  provisions  he  may  be 
presumed  to  have  had  In  mind,  could  be 
grounded  by  her  only  on  the  husband's  mis- 
conduct He  speaks  of  its  permanency.  In 
the  sense  that  the  marriage  status  was  to  be 
ended,  not  by  a  breach  of  marital  obliga- 
tions, but  by  an  Irrevocable  decree  for  an 
absolute  divorce.  It  is  as  if.  In  making  pro- 
vision for  her  future  welfare,  he  had  said, 
"if  my  daughter  becomes  a  widow,  or  because 
of  her  husband's  marital  misconduct  she  law- 
fully obtains  an  absolute  divorce,  then  the 
trust  as  to  her  is  to  be  terminated,  and  she 
is  to  have  her  share  of  the  property."  The 
voluntary  exercise  by  a  legatee  of  a  right 
which  the  law  confers  Is  not  against  pub- 
lic policy,  and  does  not  avoid  a  testamentary 
gift,  the  language  of  which  may  show  the 
testator  had  in  mind  that  such  a  contingency 
might  arise.  Cowley  v.  Twombly,  173  Mass. 
303,  53  N.  E.  S80,  40  L.  K.  A.  164;  Thayer 
V.  SiJear,  58  Vt  327,  2  Atl.  161;    Born  v. 
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Horatmann,  80  Cal.  ^SZ,  457,'  459,  22  Pac  Tor  the  city  and  Dnntaam  excepts.   Exceptions 
169,  338,  5  L.  R.  A.  677. 


But  while  the  trnst  la  valid,  the  petitioner 
asks  that  It  may  be  terminated  upon  the 
ground  that  she  has  been  permanently  sex>- 
arated  from  her  husband.  The  deed  of  sep- 
aration between  the  spouses  was  a  lawful 
and  binding  agreement  under  the  law  of 
their  foreign  domicile,  by  wWch  It  must  be 
construed,  and  its  legal  effect  ascertained. 
Poison  T.  Stewart,  167  Mass.  211,  45  N.  B. 
737,  86  L.  R.  A.  771.  61  Am.  St.  Bep.  452; 
Electric  Welding  Co.  v.  Prince,  86  N.  B.  947. 
It  can  there  be  upheld  and  enforced,  even 
if  no  circumstances  existed  when  the  deed 
was  executed  which  would,  support  either  a 
decree  for  a  dissolution  of  the  marriage,  or 
for  a  Judicial  separation.  Hart  r.  Hart,  18 
Cb.  DiT.  670.  But  the  existence  and  effect 
of  foreign  laws  is  a  question  of  fact,  and, 
under  the  finding  of  the  single  Justice,  nei- 
ther the  terms  of  the  agreement  nor  the 
provisions  of  the  domiciliary  law  as  to  the 
marital  rights  of  parties  thus  separated 
severed  the  bonds  of  matrimony.  If  they 
chose.  It  was  within  their  power  to  resume 
at  any  time  conjugal  relations,  and  upon 
reconciliation  tbe  deed  would  become  a  mere 
nullity.  Bateman  v.  Ross,  1  Dow.  235.  A 
voluntary  separation  not  being  within  the 
terms  of  the  will,  the  decree  of  the  probate 
court  must  be  affirmed. 

Decree  accordingly. 


(300  Mass.  46S) 

DUNHAM  V.  CITY  OF  LOWELL. 

(Supreme  Judioial  Court  of  Massachusetts. 
Middlesex.    Jan.  6,  1909.) 

1.  Taxation  (8  83*)— Mook  of  Assessment— 

OWI7£B8HIP   OF   PBOPERTT— TanST  {teTATE. 

Land  held  in  trust  is  properly  assessed  in 
the  name  of  the  trustee. 

[EM  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  172;    Dec  Dig.  (  83.*] 

2.  Taxatiow  (I  501*)— Lien— Mode  of  Cot- 
i.BcnoN. 

In  tbe  absence  of  statute  there  is  no  lien  on 
real  estate  for  taxes,  and  tbe  taxes  are  pri- 
marily a  chaive  on  the  owner,  and  the  only 
manner  of  collecting  them  is  by  demand,  dis- 
tress, or  arrest. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  931;    Dec.  Dig.  {  501.*] 

S.  Taxation   ({  499*)— Abateusnt— Pebbonb 

Bntitled. 

Since  an  assenment  for  taxes  is  not  pri- 
marily a  lien  on  the  land,  bat  a  peiaonal  lia- 
bility against  the  person  assessed,  one  becoming 
the  owner  of  land  after  it.  was  assessed  cannot 
have  the  tax  abated  under  Rev.  Laws,  c.  12, 
{  73,  permitting  one  aggrieved  by  the  taxes  as- 
sessed upon  him  to  apply  for  an  abatement. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  499.*] 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Daniel  W.  Bond,  Judge. 

Proceedings  between  Harrison  Dunham  and 
the  City  of  Lowell  to  abate  taxes.     Verdict 


overruled. 

Harrison  Dunham  &  Son,  for  complainant 
J.  Gilbert  Hill,  City  Sol.,  for  respondent. 

HAMMOND,  J.  1.  The  tax  was  properly 
assessed  to  Brown.  He  held  the  legal  title 
as  trustee,  at  least  so  far  as  respected  the 
question  of  taxation.  Brown  v.  Wright,  194 
Mass.  640,  80  N.  B.  612.  It  was  therefore  a 
valid  lien  up<xi  the  land. 

2.  The  right  to  abatement  Is  solely  a  crea- 
ture of  statute.  Rev.  Laws,  c.  12,  |  73,  upon 
which  the  petitioner  bases  his  right  to  apply 
for  an  abatement,  provides  that  "a  person  ag- 
grieved by  the  taxes  assessed  upon  him"  may 
make  such  application ;  and  the  question  Is 
whether  within  the  meaning  of  the  statute 
the  petitioner  Is  a  person  upon  whom  the  tax 
was  assessed.  He  was  not  the  owner  of  th» 
land  on  May  1,  1907,  as  of  which  time  the 
tax  was  assessed,  and  the  tax  could  not  have 
been  legally  assessed  to  him.  He  contends 
however,  that  it  is  primarily  a  charge  upon 
the  land,  and  that,  inasmuch  as  he  has  since 
become  the  owner  of  the  land,  he  Is  Interested 
In  the  amount  of  the  tax,  which  is  excessive, 
and  that  In  this  way  he  Is  aggrieved  by  the 
assessment  made  as  he  says  upon  it ;  or,  more 
briefly  stated,  the  assessment  for  which  the 
land  may  be  held  is  an  assessment  upon  him 
within  the  meting  of  tbe  statute. 

The  trouble  with  this  contention  Is  that, 
while  In  a  certain  sense  and  as  between  cer- 
tain persons  a  tax  may  be  regarded  as  prima- 
rily a  charge  upon  the  land  (Swan  v.  Emer- 
son, 129  Mass.  289,  291),  yet  it  Is  not  so  as 
between  the  assessor  or  collector  and  the  per- 
son assessed.  As  between  them  the  tax  la 
primarily  a  pecuniary  imposition  upon  the 
latter,  and  tbe  lien  on  the  land  Is  to  be  re- 
garded simply  as  security  of  which  the  col- 
lector may  avail  himself  In  case  of  the  de- 
fault of  the  person  assessed.  Indeed  there 
never  Is  any  Hen  upon  real  estate  for  taxes 
unless  given  by  statute  (see  the  cases  cited  In 
Cooley  on  Taxation  [3d  Ed.]  p.  865,  note  6), 
and  our  earlier  tax  acts  contained  no  pro- 
vision for  such  a  lien  except  possibly  In  the 
case  of  nonresidents.  See,  as  examples,  St 
1780,  p.  84,  c.  43;  St  1781,  p.  503,  c  la  A 
provision  for  such  a  lien  as  to  real  estate  In 
Boston,  however,  appears  In  the  tax  act  ap- 
proved February  23,  1822,  being  St.  1821,  c. 
107,  as  found  in  2  Laws  Mass.  p.  577.  It  Is 
stated  In  the  note  by  the  commissioners  to  this 
statute  that  this  feature  never  had  appeared 
before  In  a  tax  act  In  the  tax  act  of  1824 
tbe  principle  was  extended  for  tbe  first  time 
to  all  taxes  on  real  estate  throughout  the 
commonwealth,  and  ever  since .  it  has  been 
one  of  the  features  of  our  tax  system.  Hay- 
den  V.  Foster,  18  Pick.  492;  St  1830,  c.  151, 
S  9.  At  first  there  does  not  seem  to  have  been 
any  limit  of  time  expressly  given  to  tbe  exlst- 
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ence  of  tbe  Hen,  trat  by  Rev.  St  1836,  c.  8, 
I  18,  tbe  time  with  certain  exceptions  wa« 
reduced  tu  two  years.  See  Hayden  t.  Foster, 
ubl  supra,  for  an  InstructlTe  discussion  upon 
this  subject 

Tbe  tax,  as  we  have  said,  was  primarily 
upon  the  perwm  assessed  and  before  the  exist- 
ence of  the  Hen  the  only  manner  of  collecting 
It  was  by  demand,  distress  or  arrest  The 
▼ery  earliest  directions  for  collecting  the  tax 
in  case  It  was  not  paid  on  demand  were  as 
follows:  "The  officer  shall  distrain  goods  or 
cattle,  If  they  may  be  had,  and  if  no  goods 
then  land  and  houses,  if  neither  goods  nor 
lands  can  be  had  within  the  town  where  such 
distress  is  to  be  taken,  then  to  attach  tbe 
body."    Anc.  Cli.  71. 

From  a  study  of  the  history  of  our  gen- 
eral method  of  taxation  both  as  to  remedies 
against  the  person  assessed  and  as  to  the 
tax  Hen  upon  land.  It  clearly  appears  that 
as  between  the  authority  assessing  the  tax 
and  the  person  assessed  the  latter  Is  the 
person  primarily  liable,  and  that  the  assess- 
ment is  made  upon  him  as  tbe  land  owner 
and  not  upon  tbe  land  as  such.  Within  tlte 
fair  Interpretation  of  the  statute  tbe  subse- 
quent land  owner  does  not  become  upon  tils 
purchase  tbe  person  assessed.  The  person  as- 
sessed In  this  case  was  Mr.  Brown  and  none 
other.  The  i>etltioner  has  no  standing  for  an 
abatement  The  case  of  Hough  y.  North 
Adams,  196  Mass.  290,  82  N.  B.  46,  upon 
which  tbe  petitioner  somewhat  relies,  con- 
tains nothing  Inconsistent  witb  this  result 

Exceptions  Overruled. 


(MO  Man.  S82) 

THAYER  T.  KITCHEN  et  aL 

(Sopxeme  Jndldal  Court  of  MasBachosetts. 
Middlesex.    Jan.  S,  180e.) 

1.  Tbotem  and  Corvkbsioii  (|  82*)— Acnoiw 

— DXOIAKATIOR— SxnTICIKIfCT. 

A  dedaration  which  contains  no  description 
of  spedfie  property,  but  merely  a  general  and 
wholly  indefinite  reference  to  clastes  of  person- 
al property,  and  which  is  inadequate  to  show 
the  vesting  of  any  title  in  plaintiff  at  any  time, 
does  not  state  a  cause  of  action  in  trover. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Gent  Dig.  SI  iSi,  197;   Dec  Dig. 

2.  CoiTBTB  (f  472*)— JtntisDtonoif— Pbobatb 
Cown. 

Tbe  probate  court  lum  exclusive  original 
Jnriadlctl<m  of  all  matters  pertaining  to  proof 
of  wills,  and  proceedings  pertaining  to  wills 
b^ng  Oiere  in  the  first  instance,  and  Its  de- 
crees tondiing  thos*  subjects  are  binding  on  oU 
other  tribunals. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  1204;  Dec.  Dig.  t  472>] 

t.  Wnxa  ({  293*)— Lost  Wiix—Rjcukdt  of 

IjCOAnCK— EbTABUSHinNT. 

The  probate  court  has  authority  in  proper 
eases  to  allow  the  proof  of  a  lost  will  by  any 
Mmpetent  evidence  of  its  contents. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  672;    Dec.  Dig.  §  293.*] 


4.  AonoR  <t  89*)— Statotobt  RnoDuv— Ez- 

CLVnvx  CUMEDIXS. 

Rev.  Laws,  c.  ISff,  If  14,  15,  requiring  any 
person  having  oie  custody  of  the  will  of  a  deoe- 
oent  to  seasonably  deliver  it  to  the  probate 
court  having  Jurisdiction,  subjecting  one  faU- 
Ing  in  this  du^  nnreasonably,  after  being  cited 
Into  conrt  for  the  purpose,  to  a  penalty,  and 
conferring  full  power  as  to  examination  nnder 
oath  of  any  suspected  person,  provide  a  dear,- 
ample,  and  expeditions  remedy  to  one  injured 
by  the  concealment  or  destruction  by  another  of 
tbe  will  of  a  decedent  and  be  cannot  sue  at 
law  for  the  injuries  sastained. 

[Ed.  Note.— For  other  cases,  see  Action,  Dee; 
Dig.  I  35.*]  ^^ 

fi.  AcnoR  (}  85*)— Statdtoet  Rbmbdiib— Ex- 
clusive KElfXDICS. 

A  statutory  remedv,  wbidi  Is  dear,  ample, 

and  expeditions,  is  exclusivei 
rS!d.  Note.— For  other  cases,  see  Action,  Cent 

Dig.  i  273;  Dee.  Dig.  i  85.*] 

Appeal  from  Superior  Court,  MIddiesez 
County;  J.  Fox.  Judge. 

Action  by  Mary  M.  Thayer  against  Flor- 
ence Kitchen  and  otho^  From  a  Judgment 
for  defendants,  sustaining  a  demurrer  to  tlw 
declaration,  plaintifC  appeals.    Affirmed. 

H.  N.  Allin,  for  appellant  Blpdgett,  Jonea 
&  Bumbam,  for  appellees. 

RUGO.  J.  This  is  an  action  of  tort  Tha 
defendants'  demurrer  to  the  declaration  was 
sustained.  Judgment  was  thereupon  enter- 
ed for  the  defendants,  from  which  the  plain- 
tiff appealed.  The  allegations  of  the  declara- 
tion are  voluminous.  There  are  some  float- 
ing statements,  which,  it  is  argued,  amount 
to  an  averment  that  one  Roland  gave  to  the 
plaintiff  certain  stocks,  bonds  and  other  se- 
curities, which  the  defendants  have  taken 
and  secreted.  But  the  pleading  falls  for 
short  of  any  sufficient  allegation  of  conveF* 
sion,  and  indeed  does  not  appear  to  be  dl> 
rected  to  any  such  end.  That  form  of  dec- 
laration is  familiar,  and  its  material  aver- 
ments are  brief  and  lucid.  If  that  was  the 
kind  of  action  intended,  the  declaration  was 
plainly  open  to  objection  as  composed  of 
ambiguous,  multifarious  and  irrelevant  mat- 
ter and  not  being  a  concise  and  substantially 
certain  statement  of  tbe  substantive  and  nec- 
essary facts.  If,  however,  from  the  masa 
of  language  employed  there  is  excerpted  all 
that  looks  toward  trover,  it  is  plainly  in- 
sufficient There  is  no  description  of  specific 
property,  but  merely  a  general  reference  to 
certain  classes  of  personal  property,  which 
is  utterly  devoid  of  deflniteness.  It  is  also 
extremely  doubtful  If  there  is  any  avermoit 
of  ownership,  save  as  an  alleged  Inference 
from  other  circumstances,  which  in  them- 
selves are  inadequate  to  show  any  title  vest- 
ing In  the  plaintiff  at  any  time. 

The  declaration  is  obvlotuly  framed  witb 
another  purpose.  It  is  not  necessary  to  re- 
cite Its  substance  further  than  to  say  that 
It  avers  that  one  Roland  executed  and  left 
unrey<Aed  at  his  death  a  will.  In  which  th* 
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plaintiff  was  named  as  benefleiary  to  a  large 
stun,  and  tbat  the  defendants  immediately 
after  the  decease  of  said  Roland  took  posses- 
sion of  this  win,  tii&  have  concealed  or  de- 
Btrc^ed  it,  and  denied  Its  existence,  bo  that 
the  plabktiS  has  Allied  of  her  legacy.  The 
only  question  Is  whether  this  constitutes  a 
cause  of  action  at  law. 

Under  the  law  and  practice  in  this  com- 
monwealth, the  probate  court  has  exclusive 
original  Jurisdiction  of  all  matters  pertain- 
ing to  proof  of  wills.  Speaking  generally, 
the  probate  courts  are '  established  for  the 
purpose  of  passing  upon  all  probate  matters. 
Hence  such  proceedings  pertaining  to  wills,  In 
the  first  Instance,  belong  there,  and  Its  decrees 
toachlng  those  subjects  are  binding  upon  all 
other  tribunals.  The  subject  has  been  dis- 
cussed In  Waters  v.  Stickney,  12  Allen,  1,  UO 
Am.  Dec.  122,  Gale  v.  Nlckerson,  144  Mass. 
415,  11  N.  E.  714,  and  Crocker  v.  Crocker, 
198  Mass.  401,  84  N.  E.  476,  and  It  Is  not 
necessary  now  to  traverse  the  ground  anew. 
The  probate  court  has  full  authority  in  prop- 
er cases  to  allow  the  proof  of  a  lost  will  by 
any  competent  evidence  of  Its  contents.  Tar- 
bell  V.  Forbes,  177  Mass.  238,  58  N.  E.  873. 
Express  provision  is  made  In  detail  by  Rev. 
Laws,  c.  186,  |{  14,  15,  req'Vring  any  person 
having  the  custody  of  the  will  of  a  deceased 
person  to  seasonably  deliver  It  to  the  pro- 
bate court  having  Jurisdiction,  with  a.  heavy 
penalty  upon  one,  who  falls  in  this  duty  un- 
reasonably, after  being  duly  cited  Into  court 
for  the  purirase,  and  conferring  full  power 
as  to  examination  under  oath  of  any  sus- 
pected person.  This  court  has  never  had 
occasion  to  consider  what  relief  apart  from 
statute  might  be  open  to  persons.  Injured  by 
concealment  or  destruction  of  wills.  The 
subject  has  been  regulated  by  statute  at 
least,  since  St  1692-93,  p.  46,  c.  14,  |  2.  Hill 
y.  Davis,  4  Mass.  187.  Decisions  in  other  Ju- 
risdictions, where  a  different  practice  pre- 
vails, and  where  relief  In  chancery  or  other- 
wise has  sometimi^s  been  afforded,  need  not 
be  reviewed.  It  is  possible  that  apart  from 
the  statute  the  probate  court  would  be  the 
only  tribunal  clothed  with  power  in  the 
premises.  Stebbins  v.  Latfarop,  4  Pick.  33. 
But  however  this  may  be,  the  subject  is  one 
of  difficulty,  and  precisely  what  relief  might 
be  given  and  In  what  court  Is  not  clear,  and 
has  never  been  settled  in  this  commonwealth. 
Under  these  circumstances  the  statute  has 
provided  a  clear,  ample  and  expeditious  rem- 
edy. By  numerous  decisions  of  this  court, 
when  the  Legislature  provides  such  a  rem- 
edy. It  has  been  held  to  be  exclusive.  Other 
relief  will  be  refused  where  plain  and  ade- 
quate statutory  redress  Is  available.  Atty. 
Gen.  V.  N.  T.,  N.  H.  &  H.  R.  R.  Co.,  197 
Mass.  IM,  83  N.  E.  406^  and  cases  there 
cited. 

Judgment  affirmed. 


(»o  utM.  sas) 
CRONIN  V.  BARRT. 

"(Supreme  Judicial  Court  of  Massachusetts. 
Plymouth.    Jan.  6,  1906.) 

1.  EKPI.EV1N  (§  102*)— JnDOMENT— Form— Ac- 
tion—Maintenancb  AS  TO  Part  of  Prop- 
ebt;. 

If  a  plaintiff  in  replevin  maintains  his 
action  as  to  all  the  property  claimed,  he  is  en- 
titled to  Judgment  as  to  all.  Bat,  if  he  show 
his  right  to  only  part  of  it,  two  judgments 
should  be  rendered,  one  for  plaintiff  for  the  por- 
tion be  is  entitled  to,  and  one  £or  defendant 
for  the  rest ;  the  case  being  dealt  with  as  if 
there  were  two  counts',  and  each  party  being 
entitled  to  prevail  on  one,  though  all  the  arti- 
cles are  declared  for  in  one  count. 

[Ed.  Note.— For  other  cases,  gee  Replevin, 
Cent.  Dig.  S  391 ;    Dec.  Dig.  S  102.*] 

2.  Apfeai.  and  Ebbob  (|  839*)— Judqmemt 
FOB  Pabt  of  Pbopebtt— Appeal. 

If  a  judgment  of  the  police  conrt  in  re- 
plevin were  rendered  for  each  party  for  part  of 
the  property  in  question,  an  appeal  by  plaintiff 
to  the  superior  court  from  the  judgment  for  de- 
fendant would  raise  only  the  question  of  the 
correctness  of  that  judgment ;  out  where  the 
judgment' merely  gave  part  of  the  property  to 
defendant,  and  contained  no  express  determina- 
tion as  to  the  rest,  an  appeal  by  plaintiff  car- 
ried up  tiie  whole  case,  on  the  ground'  that  a 
judgment  In  proper  form  had  not  been  entered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  3294 ;  Dec  Dig.  I  S39.*] 

3.  Appeal  and  £]bbob  (|  662*)  —  Reoobd  — 

CONStBUCTION. 

In  replevin  for  a  terrier  bitch  and  four 
pupa,  plaintiff  claimed  a  trial  by  jury  in  the 
superior  court;  bat  the  only  question  submit- 
ted to  them  seems  to  have  been  whether  "the 
pup  in  question  belonged  to  the  plaintiff,"  to 
which  they  answered,  "No."  There  was  no 
record  of  any  general  verdict  either  for  plain- 
tiff or  defendant,  or  that  the  jnry  dealt  with  the 
case  so  far  as  respected  the  bitch  and  other 
three  pups ;  but  the  record  contained  a  "find- 
fng"  that  judgment  was  to  be  entered  for  plain- 
tiff for  a  bitch  and  three  paps,  and  for  the  de- 
fendant for  the  return  of  one  Mtch  pup.  There 
was  an  appeal  from  the  "finding  and  entry  of 
judgment '  Held,  that  the  most  consistent  con- 
struction of  the  record  would  be  that  upon 
the  jury's  answer  to  the  question,  the  parties 
snhinitted  all  other  questions  to  the  court, 
which,  either  np<Hi  evidence  or  statements  of  the 
parties,  found  that  the  four  dogs  other  than  the 
one  whose  ownership  was  found  by  the  jury 
belonged  to  plaintiff,  and  ordered  judgment  for 
plaintiff  on  that  finding,  and  for  defendant  on 
the  finding  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  2850;   Dec.  Dig.  |  662.*] 

Appeal  from  Superior  Court,  Plymouth 
County;   King,  Judge. 

Action  by  Dennis  F.  Cronin  against  Philip 
Barry.  From  a  Judgment  of  the  superior 
court  on  plaintiff's  appeal  from  a  police 
court,  defendant  api>eals.    Affirmed. 

Nutter  &  King,  for  appellant  McOarty 
&  Wilbur,  for  appellee. 

HAMMOND,  J.  This  Is  an  action  of  re- 
plevin, brought  In  the  police  court  of  Brock- 
ton, to  recover  one  Boston  terrier  bitch  and 
four  pups.  The  answer  contains  a  general 
denial  and  an  allegation  that  one  of  the 
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pups  Is  the  property  of  Ryan  and  Snyder. 
Upon  these  pleadings  the  case  was  tried  In 
that  court  and  continued  for  judgment  The 
record  shows  that  thereafter  the  following 
entry  was  made:  "Judgment  for  defendant 
for  return  of  young  bitch  pup  with  costs, 
$7.48,"  followed  by  a  description  of  the  pup 
for  purposes  of  identification.  The  record 
shows  no  other  Judgment  From  the  Judg- 
ment rendered  the  plalntllF  appealed  to  the 
superior  court  and  there  claimed  a  trial  by 
Jury.  The  record  of  that  court  shows  simply 
that  in  answer  to  the  (juestlon,  "Did  the  pup 
in  question  belong  to  the  plaintiff,  Cronln?" 
the  Jury  said,  "No;"  and  there  Is  no  record 
of  any  general  verdict  either  for  the  plaintiff 
or  the  defendant,  or  that  the  Jury  dealt  with 
the  case  so  far  as  respected  the  bitch  and  the 
three  other  pups.  Apparently  the  only  thing 
the  Jury  were  asked  to  do  was  to  answer 
the  question  whether  that  one  pup  belonged 
to-  the  plaintiff.  The  record  continues  as 
follows:  "Finding.  In  Cronln  v.  Barry  Judg- 
ment Is  to  be  entered  for  the  plaintiff  for  one 
Boston  terrier  bitch  and  three  pups,  with 
costs;  and  Judgment  for  defendant  for  re- 
turn of  one  bitch  pup  with  costs."  Then  fol- 
lows a  description  of  the  last-named  pup, 
substantially  like  the  description  given  In 
the  police  court  The  defendant  appealed 
from  this  "finding  and  order  of  entry  of 
Judgment"  and  the  case  Is  before  us  on  this 
appeal. 

The  contention  of  the  defendant  as  stated 
by  himself  in  his  brief,  Is  "that  the  question 
of  title  to  the  Boston  terrier  bitch  and  three 
pups  was  not  before  the  superior  court  and 
that  the  order  of  the  Judge  of  that  court 
was  erroneous  In  so  far  as  he  undertook  to 
Include  them  In  the  Judgment" 

The  record  of  each  court  Is  peculiar,  es- 
pecially that  of  the  police  court  Before  the 
lower  court  the  question  was  whether  the 
plaintiff  could  maintain  his  action  as  to  the 
five  dogs  which  had  been  taken  on  the  writ 
If  he  maintained  his  action  as  to  all,  then  he 
was  entitled  to  Judgment  as  to  all;  If  only 
as  to  a  part  of  them,  then  Judgment  as  to 
that  part.  In  the  latter  event  there  were 
two  Judgments  to  be  rendered,  one  for  the 
plaintiff  as  to  the  dogs  he  owned,  and  one 
for  the  defendant  as  to  the  rest  of  them.  In 
such  a  case,  although  all  the  articles  are 
declared  for  In  one  count  the  case  Is  dealt 
with  as  if  there  were  two  counts  and  each 
party  Is  entitled  to  prevail  on  one.  Each 
party  Is  an  actor,  and  each  may  have  Judg- 
ment and  costs.  Vlnal  v.  Spofford,  139  Mass. 
126,  29  N.  B.  288,  and  cases  cited.  If,  there- 
fore, the  Judge  of  the  lower  coiurt  had  found 
for  the  plaintiff  as  to  four  of  the  dogs  and 
against  him  as  to  the  fifth,  he  should  have 
entered  an  order  In  the  nature  of  two  judg- 
ments, one  for  the  plaintiff  and  one  for  the 
defendant;  and,  if  that  bad  been  done,  then 
the  appeal  by  the  plaintiff  from  the  Judg- 


ment In  favor  of  the  defendant  would  have 
carried  to  the  appellate  court  only  the  ques- 
tion as  to  the  dog  given  to  the  defendant 
Vlnal  V.  Spofford,  ubl  supra. 

But  the  Judgment  contained  no  express 
determination  as  to  the  dogs  not  given  to  the 
defendant  and  In  that  respect  was  imper- 
fect The  plaintiff  therefore  may  well  have 
appealed  from  the  Judgment  upon  the  ground, 
not  only  that  one  of  the  dogs  was  given  to 
the  defendant  but  upon  the  further  ground 
that  none  was  given  to  the  plaintiff;  or.  In 
other  words,  that  the  court  had  failed  to 
enter  a  Judgment  In  proper  form.  Such  an 
appeal  from  such  a  judgment  would  carry 
the  whole  case  to  the  superior  court  and  we 
are  of  opinion  that  under  the  peculiar  dr- 
cumstances  It  must  be  held  that  the  appeal 
of  the  plaintiff  carried  the  whole  of  this  case 
to  the  superior  court. 

In  that  court  as  before  stated,  the  plain- 
tiff claimed  a  trial  by  Jury;  but  the  only 
question  submitted  to  them  seems  to  have 
been  the  one  above  described,  namely,  wheth- 
er "the  pup  In  question"  belonged  to  the 
plaintiff.  We  cannot  look  beyond  the  rec- 
ord, but  we  must  Interpret  It  as  best  we  can. 
The  order  of  the  court  Is  entitled  a  "finding," 
and  is  consistent  with  the  theory  that  upon 
the  answer  of  the  Jury  the  parties  were 
content  to  submit  all  other  questions  to  the 
court  rather  than  to  the  jury,  and  that  upon 
such  submission  the  court  either  upon  evi- 
dence or  statements  of  the  parties  found 
that  the  four  dogs  other  than  the  one  whose 
ownership  was  passed  upon  by  the  Jury  were 
the  property  of  the  plaintiff,  and  having  so 
found  ordered  Judgment  for  the  plaintiff  on 
such  finding  and  for  the  defendant  on  the 
finding  of  the  Jury.  This  construction  of  the 
record  seems  to  be  the  most  consistent  The 
record  as  it  stands  must  govern  the  rights  of 
the  parties  on  this  appeal,  and  we  are  bound 
by  It.  If  expressly  or  by  fair  Implication  the 
construction  of  It  be  not  In  accordance  with 
the  actual  truth,  the  remedy  of  the  aggrieved 
party  la  to  be  found  elsewhere  than  by  ap- 
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Judgment  affirmed. 


HIRSH  V.  BEARD. 

(Supreme  Judicial  Court  of  Massachnsetta. 
Suffolk.     Jan.  6,  1909.) 

P1.EAOINO  (I  236*)— Amendment  of  Answer— 

Discretion  or  Court. 

It  is  within  the  discretion  of  the  court  to^ 
allow  a  motion  to  amend  an  answer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S  601 ;   Dec.  Dig.  {  236.*] 

Appeal  from  Superior  Court  Suffolk  Coun- 
ty; J.  B.  Richardson,  Judge. 

Action  by  William  Hlrsh  against  Daniel 
B.  Beard.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 
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Wm.    Elrali,   pro 
pro  aa 


sa     Daniel   B.   Beard, 


HAMMOND,  3.  All  the  material  questions 
raised  in  tbls  case  are  settled  in  Lane  t. 
Holcomb,  182  Mass.  360,  65  N.  B.  794.  Tl>e 
fact  that  there  was  a  declaration  in  set-off 
la  Immaterial.  It  was  within  the  discretion 
of  the  court  to  allow  or  disallow  the  motion 
to  amend  the  answer  and  the  order  for  Judg- 
ment was  correct. 

Jndgment  affirmed,  with  double  costs. 


am  iiMa.  488) 

JE3NKINS  r.  WKSTON  •t  aL 

(Sapreme  Judicial  Coart  of  Massachnsetts. 

Suttoik.    Jan.  6,  1909.) 

1.  WiiiS  (8  54*)  — Mental  CAPAorrr  —  Evi- 
nKNCE— Dbclabations  o»  Testatob. 

Where,  in  a  will  contest,  the  court  fixed  a 
limit  of  time  within  which  evidence  of  testa- 
mentary capacity  would  l>e  received,  telegrams 
sent  by  testator  within  such  time,  bearing  on 
his  mental  capacity,  were  not  objectionable  as 
too  remote. 

[BH.  Note.— For  other  eases,  see  Wilis,  Cent 
Dig.  {  131 ;   Dec  Dig.  i  54.*] 

2.  Affcai,  and  Ebkob  ((  9T0*)— Buuhos  or 

BTIDKRCFK— RBMOTGNESS— DiSCBKTIOR. 

Whether  evidence  is  too  remote  is  a  matter 
of  discretion,  the  exercise  of  which  will  not  t>e 
reversed,  unless  manifestly  nnfounded. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Die.  f  3849;  Dec.  Dig.  {  970.*] 

&  Wttxs  (J  53*)— Mkntai.  Oapaoitt— Cohdi- 
TtoN  Pbiob  to  MAKXtra  of  Wiix. 

On  the  issue  of  mental  capacity  to  make  a 
will  in  May,  1905,  the  opinion  of  testator's  at- 
tending physician  that  testator  was  of  unsound 
mind  early  in  1901,  and  the  grounds  for  such 
opinion,  were  competent 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  U7;   Dec.  Dig.  i  63.*] 

4.  Btidxrob  9  478*)— Mkntai,  Capacitt  — 

Nonexpxbt  Opinion. 

Where  a  nonexpert  witness  as  to  testator's 
mental  capacity  testified  to  Ilia  observations  and 
facto  of  which  he  had  personal  knowledge,  it 
was  not  material  that  the  testimony  in  some 
measure  involved  his  opinion  as  to  matters 
which  could  not  be  reproduced  or  described  pre- 
cisely as  they  appeared  to  the  witness. 

[Eld.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  i  2242;    Dec.  Dig.  i  47&*] 

&   WlliLS  (5  321*)-J0INT  CONTKBTAN*— CLOB- 
IHO   ABOUmNT— RlQHT   TO    MAKB. 

Where  two  will  contestants  left  the  active 
management  of  the  contest  to  P.'s  counsel,  who 
substantially  conducted  the  whole  trial  on  their 
behalf,  the  court  properly  allowed  him  to  make 
the  closing  argument  to  uie  jury. 

[EU.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  761;   Dec  Dig.  {  321.*] 

«.  Wnxs   (t    329*)— Inbtbuctions— Appuoa- 

BiLiTY  TO  Issues. 

Where  the  only  issue  submitted  in  a  will 
contest  was  whether  the  testator  was  of  sound 
mind,  the  court  properly  refused  certain  re- 
quests, not  t)earing  on  such  issue,  which  could 
nave  had  no  other  effect  than  to  distract  the  ju- 
ry's attention  from  the  issue  submitted. 

[Bd.  Note.— For  other  oases,  see  Wills,  Cent. 
Dig.  (  778;   Dec  Dig.  i  329.*] 


Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Petition  by  Lawrence  W.  Jenkins  for  the 
allowance  of  the  will  of  William  H.  Weston, 
deceased,  to  wlilch  Henry  E.  Weston  and' 
others  filed  objections.  From  a  decree  of 
the  probate  court,  disallowing  the  will,  pe- 
titioner appealed  to  the  Supreme  Judicial 
Court,  where  testator  was  again  found  not 
to  have  testamentary  capacity,  and  plaintiff 
brings  exceptions.    Overruled. 

There  were  two  contestants  to  the  will  np> 
on  the  record:  Henry  B.  Weston,  a  brother 
of  the  testator,  and  Marland  L.  Pratt,  of 
Boston,  a  creditor.  Copies  of  papers  in  the 
case  are  made  a  part  hereof. 

At  the  trial  before  the  Jury  Henry  B.  Wes- 
ton was  represented  by  Mr.  Berenson  as  Ms 
attorney,  who  called  no  witnesses,  relying 
upon  evidence  Introduced  by  others,  and  took 
no  part  in  the  trial  except  to  ask  a  question 
of  two  of  the  witnesses  for  the  petitioner« 
and  to  assist  In  the  preparation,  and,  by  con- 
ference with  other  counsel,  in  the  trial,  of 
the  case.  Marland  L.  Pratt  was  represented 
by  Mr.  Brandels  and  Mr.  Wllkle  as  attor- 
n^B,  and  caused  to  be  taken  and  read  tbs 
depoBitlons  of  Dr.  MacDonald  and  W.  B, 
Heakes,  and  caused  to  be  called  all  the  wit- 
nesses who-  were  examined  on  behalf  of  the 
contestants,  and  his  counsel,  in  his  behalf, 
made  the  opening  and  closing  address  to  the 
Jury.  Said  counsel.  In  opening,  said  to  the 
Jury  that  he  appeared  for  Mr.  Pratt,  who 
contested  as  a  creditor. 

It  appeared  that  the  will  was  executed  In 
Boston,  April  25,  1905,  and  that  the  testator 
died  at  Lake  George,  N.  Y.,  upon  May  2(^ 
1906,  aged  43  years,  and  leaving  his  tarotbor 
Henry  as  his  only  next  of  kin. 

It  was  contoided  by  the  respondents  that 
the  testator  was  of  unsound  mind  as  the  re- 
sult of  general  pareslB  and  alcoholism  and 
cigarette  smoking.  The  court  fixed  January 
1,  1901,  as  the  reasonable  limit  of  time  as 
to  wlilch  evidence  of  the  condition  of  the 
testator  could  be  introduced. 

The  petitioner  introduced  the  testimony  of 
the  witnesses  to  the  will,  who  severally  tes- 
tified to  its  execution,  and  that  in  their  opin- 
ion the  testator,  at  the  time  of  the  execution 
of  the  will,  was  of  sound  mind.  Neither  of 
these  witnesses  had  tiad  any  prior  acquaint- 
ance with  the  testator,  and  had  never  seen 
him  at  any  other  time  or  place  than  the 
place  and  time  of  the  execution  of  the  will. 

The  contestant  Pratt  testified  In  his  own 
behalf  that  he  lived  In  Boston  all  his  life, 
and  first  knew  the  testator  about  1887,  and 
saw  him  frequently  before  he  went  to  Nova 
Scotia  In  1895,  and  first  had  busbieBs  rela- 
Uons  with  him  In  1897;  that  In  1897  he 
made  a  loan  of  |25,000,  and  an  agreement 
was  signed  by  the  testator  and  his  brother 
Henry;   that  at  the  same  time  a  will  was 
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executed  by  tbe  testator  and  placed  In  the 
bands  of  tbe  witness'  counsel,  Mr.  Champlln; 
that  later  he,  Pratt,  advanced  $5,000  more 
apon  a  supplemental  agreement;  that  from 
1887  to  1900  be  saw  the  testator  three  or 
four  times  a  year,  either  in  Nova  Scotia  or 
In  Boston,  and  about  tbe  same  number  of 
times  per  year  to  October,  1902,  when  testa- 
tor came  to  Boston,  and  after  that  saw  blm 
quite  a  little  in  Boston;  that  he  never  re- 
ceived any  part  of  the  |25,000,  but  did  re- 
ceive  some  $2,000  in  interest;  and  that  he 
recovered  a  Judgment  January  6, 1904,  against 
the  testator  anl  his  brother  Henry,  for  $40,- 
183.66,  which  had  not  been  paid  In  any  part, 
and  that  no  defense  was  made  to  the  suit. 

Tbe  witness  identlfled  four  telegrams.  Wit- 
ness first  saw  the  telegrams  about  January 
5,  1901,  and  later  talked  with  tbe  testator 
about  them.  Tbe  telegrams  were  then  of- 
fered In  evidence  as  statements  bearing  on 
testator's  mental  condition  at  that  time,  and 
sobject  to  tJie  defendant's  objection 'as  too 
remote,  and  to  his  exception,  were  admitted 
to  prove  a  progressive  disease  of  general 
paresis. 

Tbe  witness  further  testified  as  to  alleged 
changes  in  testator's  speech  and  personal  ap- 
pearance, and  identified  many  letters  from 
tbe  testator,  which  were  read  in  evidence. 
'  Tbe  contestant  -  Pratt  called  several  wit- 
nesses, who  testified,  In  substance,  to  their 
acquaintance  with  the  testator  for  periods 
of  from  5  to  12  years  before  his  death,  to  his 
mental  and  physical  condition  during  their 
early  acquaintance,  and  to  alleged  changes 
in  his  physical  appearance,  personal  habits, 
memory,  manner  of  conversation,  and  mental 
condition,  and  also  called  Dra  Lane  and  Put- 
nam, medical  experts,  who  testified  as  to  tbe 
character  and  causes  of  general  paresis,  and 
the  symptoms  tending  to  show  its  existence. 

Dr.  lAne,  in  reply  to  the  hypothetical 
qaestlcm  of  Pratt* s  counsel,  testified  that  In 
bis  opinion  testator  was  not  of  sound  and 
disposing  mind;  but  upon  cross-examination 
upon  questions  repeating  to  him  each  specific 
clause  in  the  will,  testified  as  to  each  clause 
that  In  bis  opinion  testator  did  have  sufiS- 
cient  intelligence,  memory,  recollection,  and 
understanding  to  know  and  appreciate  that 
he  was  making  a  will,  to  recall  and  know 
the  persons  named  in  the  clause,  and  to  real- 
ize and  understand  that  he  was  giving  his 
property  to  them  respectively. 

Dr.  Putnam  testified  that  he  examined  the 
testator  as  to  his  mental  condition  in  1901, 
by  arrangement  with  the  cmitestant  Pratt 
and  Mr.  CogswM,  of  the  petitioner's  counsel;, 
that  be  made  no  note  of  any  paretic  condi- 
tion, and  did  say  he  could  go  back  to  bis 
work,  Init  did  not  recall  telling  Mr.  Coggs- 
well  that  there  was  no  unsoundness  of  mind. 

The  deposition  of  S.  R.  Heakes,  taken  on 
b^alf  of  said  Pratt,  was  read,  from  which 
U  appeared  tbat  tbe  deponent  was  29  years 
of  age,  and  his  address  was  60  Wall  street. 
New  York,  and  his  occupation  a  mining  man; 


that  be  knew  testator  firom  1901  vntll  he 
left  Nova  Scotia:  tbat  be  knew  tbe  contest- 
ant Pratt,  and  bad  known  him  as  his  em- 
ployer In  Nova  Scotia  from  some  time  in 
1901;  that  be  knew  the  habits  and  manner 
of  living  of  testator,  and  saw  him  daily 
when  he  was  at  the  mines,  during  a  period 
of  his  service  under  Mr.  Pratt;  tliat  he  no- 
ticed Clianges,  during  the  time  he  knew  him, 
in  bis  intelligence  and  understanding  and 
physical  condition;  and  these  changes  were 
gradually  giving  himself  over  to  extreme 
dissipation;  that  he  noticed  peculiarities  in 
his  speech  and  conduct — giving  orders  to 
workmen  and  afterwards  apparently  sincere- 
ly denying  it,,  claiming  to  have  no  recollec- 
tion of  the  matter.  In  answer  to  the  inter- 
rogatory, "Did  you  observe  in  your  associa- 
tion with  said  William  H.  Weston  any  in- 
coherence in  the  talk  and  conversation  of 
said  Weston?"  be  answered  "Yes,"  and  to 
the  Interrogatory,  "If  so,  please  state  as 
many  Instances  of  such  as  yon  can  recall," 
subject  to  the  petitioner's  exception,  be  an- 
swered, "Sometimes  in  consulting  him  on 
matters  which  he  tried  to  superlnteiid  it  was 
Impossible  to  get  any  Intelligent  Information ; 
he  seemed  to  want  to  do  it,  but  conid'  not 
concentrate  ills  thoughts."  To  the  interroga- 
tory, "If  within  your  knowledge  he  used  any 
of  these  [intoxicants,  drugs,  or  tobacco], 
please  state  which,  to  what  extent,  and 
whether  his  use  of  such  articles,  or  any  of 
them,  increased  or  decreased  <during  the  time 
of  your  association  with  tbe  said  Weston," 
the  answer  was,  "From  the  time  I  first  saw 
Weston  until  he  left  Nova  Scotia  he  was  ad- 
dicted to  the  use  of  liquor.  These  habits 
never  changed,  but  seemed  rather  to  have 
a  fuller  mastery."  The  plaintiff  objected  to 
the  last  words  of  the  answer,  "but  seemed 
rather  to  have  a  fuller  mastery,"  but  the 
same  were  admitted  subject  to  his  exception. 

"Int  18.  Please  state  whether  or  not,  with- 
in tbe  time  yoa  knew  lilm  intimately,  said 
Weston  failed  mentally  or  physically.  Ans. 
Yes;   both. 

"Int  19.  If  so,  please  state,  as  far  as  yon 
remember,  any  particnlar  instances  or  details 
from  which  said  knowledge  has  been  acquir- 
ed. Ans.  On  one  occasion  the  placing  of  « 
large  order  for  general  mining  supplies  with 
Mr.  Percy  Austin,  of  Halifax,  afterwards 
denying  It,  supplies  being  returned  to  sliip- 
per.  Tbe  deliberate  act  of  scaring  horses 
driven  by  me  In  the  middle  of  the  night, 
causing  me  tbe  slight  inconveni^ce  of  a 
broken  arm  and  a  few  broken  ribs.  Although 
Weston  was  present  at  the  scene  which  fol- 
lowed, it  was  not  until  tbe  Ibllowing  day 
that  he  came  to  say  be  bad  Just  heard  <tf 
my  accident"         ,  . 

To  tbe  last  paragraph  of  this  answer,  be- 
ginning with  "deliberate  act  of  scaring  hors- 
es," the  plaintiff  objected,  apd  tbe  same  was 
admitted  subject  to  bis  exception. 

The  contestant  Pratt  also  offered  the  depo- 
sition of  W.  Huntley  MacDonald,  of  Antl- 
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gonisb,  N.  S.,  taken  by  the  contestant,  from 
which  it  ai>peaied  that  deponent's  name  was 
W.  Hnntiey  MacDonald,  bis  address  was 
▲ntigonlsb,  N.  S.,  and  that  bis  occupation 
was  physician;  that  he  obtained  his  medical 
education  at  the  Harvard  Medical  School  at 
Boston  and  had  been  practicing  for  12  years; 
that  he  knew  William  H.  Weston,  profes- 
sionally, at  Antigonish,  from  January  8  to 
February  10, 1901;  that  be  rendered  the  said 
Weston  medical  attendance;  that  be  was 
acquainted  with  his  habits  and  manner  of 
living;  that  bis  habits  were  irregular;  that 
he  was  a  bard  drinker  of  alcoholic  liquors; 
that  he  was  an  Inveterate  cigarette  smoker ; 
that  in  his  opinion  the  continuation  of  such 
habits  wonld  render  him  a  physical  and  men- 
tal wreck.  To  the  ninth  interrogatory  and 
answer  the  petitioner  objected  as  too  re- 
mote, and  the  same  were  admitted  subject 
to  his  exception: 

"Int.  9.  At  the  time  yon  knew  him  did  yoa 
consider  Mr.  Weston  to  be  of  sound  and  dis- 
posing mind  and  memory?  Ans.  At  the  time 
I  knew  Mr.  Weston  I  did  not  consider  Mr. 
Weston  to  be  of  sound  mind." 

The  tenth  interrogatory  and  answer  were 
admitted  subject  to  the  petitioner's  excep- 
tion as  too  remote: 

"Jnt  10.  If  not,  please  state  concisely, 
briefly,  and  in  particular  the  circumstances, 
if  any,  upon  which  you  base  your  oplnlcn  to 
interrogatory  9.  Ans.  He  was  not  apparent- 
ly aware  of  bis.  physical  and  mental  condi- 
tion, and  I  could  not  impress  upon  him  the 
necessity  of  his  giving  up  his  habits  of  liv- 
ing. Ho  did  not  give  intelligent  answers  to 
all  my  questions,  and  seemed  reckless  as  to 
the  state  of  physical  or  mental  health  he 
might  attain,  and  seemed  dull  in  both  com- 
prehending and  answering  questions  I  asked 
him,  and  seemed  to  have  an  inane  and  silly 
manner  in  understanding  and  answering  ques- 
tions. He  was  also  a  sufferer  from  alcoholic 
neuritis." 

Many  witnesses  were  called  In  rebuttal  by 
the  petitioner,  who  severally  testified  in  sub- 
stance as  to  the  length  of  their  acquaintance 
with  the  testator,  and  to  their  knowledge  of 
his  mental  and  physical  condition  during  the 
periods  of  several  years  before  his  death,  and 
that  there  was  no  change  in  his  mental  con- 
dition, memory,  power  of  speech,  or  intelli- 
gence, and  no  change  in  bis  physical  condi- 
tion except  that  arising  from  tuberculosis  of 
the  longs,  from  which  he  was  apparently 
suffering. 

A  medical  expert  called  by  the  petittmier, 
in  reply  to  the  hypothetical  question  of  coun- 
sel, testified  that  in  bis  opinion  testator  was 
of  sound  mind  at  the  time  of  the  making  of 
the  will.  Two  other  physicians  testified,  one 
that  be  met  and  made  a  physical  examina- 
tion of  the  testator  upon  April  SOth  and  May 
7th,  previous  to  bis  death,  and,  in  bis  opbiion, 
be  was  of  sound  mind,  and  the  other,  that  he 
had  known  testator  several  years,  met  him 
a  number  of  times  in  tbe  few  yeaii  Immedi- 


ately preceding  bis  death,  qpent  the  afternoon 
with  testator  36  hours  before  bis  death,  and 
that.  In  bis  opinion,  he  was  of  sound  mind. 
.  There  was  also  evidence  that  testator  was 
about  42  years  old  when  he  died;  that  be 
bad  studied  at  Harvard  College  and  Heidel- 
berg, and  graduated  from  the  Institute  of 
Technology ;  that  from  October  8,  1904,  un- 
til May  6, 1905,  when  be  left  Boston  for  Lake 
Oeorge,  he  was  In  the  employ  of  Prof.  Rich- 
ards, of  the  ImJtltute  of  Technology,  engaged 
In  work  which  was  pikctlcally  preparing  lec- 
tures for  the  classes,  and  requiring  research 
and  original  investigation,  and  preparing  ar- 
ticles which  required  the  examination  of 
French  and  German  periodicals,  and  rewrit- 
ing tbe  same  in  English,  and  that  he  took 
with  bim,  upon  leaving  Boston,  manuscript 
to  revise. 

There  was  other  evidence  tending  to  show 
unsoundness  of  the  mind  of  the  testator  at 
the  time  of  the  execution  of  the  Instrument 
purporting  to  be  his  last  will. 

At  the  close  of  tbe  testimony  the  petitioner 
asked  tbe  court  to  rule  and  instruct  the  jury 
as  follows: 

"(1)  Upon  all  the  evidence  tbe  respondent 
Marland  L.  Pratt  has  no  standing  to  object 
to  the  allowance  of  the  will  of  May  2,  1905. 

"(2)  The  allowance  of  the  will  in  question, 
dated  May  2,  1905,  will  not  affect  the  rights 
of  Marland  L.  Pratt  adversely. 

"(3)  A  written  contract  to  make  a  wlU  in 
favor  of  a  certain  person  is  binding,  and 
gives  tbe  party  with  whom  contract  is  made 
the  rights  of  a  creditor  in  case  contract  la 
not  kept" 

The  said  rulings  and  instructions  were  i«- 
fused  by  tbe  court  and  as  to  each  request 
the  petitioner  duly  excepted. 

Counsel  for  Pratt  argued  to  tbe  Jury  In 
closing  bis  case,  among  other  matters,  that 
the  execution  of  the  will  in  question  was  a 
great  fraud  upon  tbe  contestant  Pratt  and 
in  direct  violation  of  tbe  testator's  agreement 
to  make  tbe  earlier  will.  He  was  not  inter- 
rupted in  argument  by  counsel  for  executors, 
nor  was  the  court's  attention  called  to  the 
argument  by  opposing  counsel,  nor  was  any 
request  for  mllng  based  on  that  incident  or 
argument  presented  to  the  court  at  tbe  time 
or  subsequently. 

The  court  did  not  instruct  the  Jury  aa  to 
the  legal  effect  of  the  will  by  tbe  donee  of 
a  power  upon  the  property  affected  thereby 
in  reference  to  tbe  rights  of  creditors,  nor 
give  any  instructions  as  to  the  rights  of  cred- 
itors of  tbe  donee  of  a  power  in  the  event  of 
its  exercise  by  will,  nor  upon  any  of  the  mat- 
ters covered  by  said  requests,  but  no  excep- 
tion was  taken  thereto  except  as  above  noted. 

Adequate  Instructions  were  given  as  to  all 
other  issues  raised  to  which  no  exception  was 
taken.  Except  as  hereinbefore  set  fortb,  no 
objection  was  at  any  time  made  to  the  par- 
ticipation in  tbe  trial  by  Pratt  and  his  coun- 
sel, nor  was  any  such  objection  made  until 
after  the  close  of  the  erldenceu  . 
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The  Jury  answered  the  issue  in  the  nega- 
tive^ and  the  petitioner,  being  aggrieved  by 
the  refusals  to  rule,  above  set  forth,  prays 
that  his  exceptions  may  be  allowed. 

H.  R.  Bailey  and  W.  C.  Cogswell,  for  pe- 
titioner. Bereuson  &  Berenson,  for  respond- 
ent Weston.  Rand,  Vinton  &  Walcefleld,  for 
respondent  Pratt 

SHELDON,  J.  1.  The  petitioner's  excep- 
tions to  the  admission  of  testimony  cannot 
be  sustained. 

The  telegrams  admitted  were  objected  to 
(xoly  as  being  too  remote.  But  each  one  of 
them  was  within  the  limit  of  time  which  pre- 
viously had  been  fixed  by  the  court,  so  far 
as  appears  without  objection  by  either  party. 
Three  of  these  telegrams,  those  sent  by  the 
alleged  testator,  come  within  In  the  general 
doctrine  that  the  appearance,  acts,  conduct 
and  declaratl(m8  of  one  whose  mental  condi- 
tion is  in  issue  may  be  put  in  evidence,  if 
they  are  of  such  a  character  as  to  throw  light 
upon  that  question,  and  If  they  are  not  too 
remote  In  time.  And  whether  they  are  too 
remote  In  time  is  a  question  which  must  be 
determined  In  the  discretion  of  the  justice 
who  presides  at  the  trial  and  hears  the  evi- 
dence, and  his  conclusion  is  not  to  be  revers- 
ed miiess  It  was  manifestly  unfounded.  Ha- 
gar  V.  Norton,  188  Mass.  47,  52,  73  N.  E.  1073; 
McCoy  V.  Jordan,  184  Mass.  575,  576,  577,  69 
N.  E.  358 ;  Lane  v.  Moore,  151  Mass.  87,  90, 
23  N.  E.  828,  21  Am.  St  Rep.  430;  Common- 
wealth V.  Pomeroy,  117  Mass.  143,  148; 
Shaller  v.  Bnmstead,  99  Mass.  112,  130.  We 
find  nothing  to  Indicate  that  tills  discretion 
was  not  rightly  exercised  in  the  case  at  bar. 
And  for  the  same  reason  the  testimony  of 
Dr.  MacDonald  to  his  opinion  that  the  alleged 
testator  was  of  unsound  mind  early  In  1901, 
and  to  the  grounds  of  this  opinion,  was  com- 
petent. It  was  not  claimed  that  Dr.  MacDon- 
ald, who  had  been  an  attending  physician  to 
the  deceased,  was  not  qnalifled  under  our 
mles  to  express  an  opinion. 

The  testimony  of  Heakes  was  not  Incom- 
petent as  including  statements  of  his  mere 
opinion.  He  testified  to  the  things  which  be 
himself  had  observed.  His  testimony  can- 
not be  said  to  have  been  irresponsive.  It 
does  not  appear  to  have  gone  beyond  his  per- 
sonal knowledge.  It  comes  fairly  within  the 
rule  that  a  witness  may  state  the  results  of 
hlB  observation,  even  though  this  does  in 
some  measure  involve  his  opinion  or  judg- 
ment as  to  matters  which  cannot  be  exact- 
ly reproduced  or  descrit)ed  to  the  jury  pre- 
cisely as  they  appeared  to  the  witness.  So 
far  as  they  include  opinions,  these  are  rath- 
er conclusions  in  the  nature  of  facts  vrbich 
have  become  a  part  of  the  knowledge  of  the 
witness  than  mere  opinions.  They  are  re- 
ceived ex  necessitate,  because  of  the  im- 
IKMsibility  of  reproducing  the  numerous  par- 
ticular facts  upon  which  they  are  found- 
ed. This  is  the  general  doctrine  of  our  de- 
clBlons.    Partelow  v.  Newton  &  Boston  Street 


RaUway,  196  Mass.  24,  31,  81  N.  E.  894;  Mc- 
Coy V.  Jordan,  184  Mass.  575,  678,  69  N.  B. 
358;  O'Neil  v.  Hanscom,  175  Mass.  313,  56  N. 
E.  687;  Commonwealth  v.  Sturtivant  117 
Mass.  122,  123,  19  Am.  Rep.  401 ;  Barker  v. 
Comlns,  110  Mass.  477;  Parker  v.  Boston 
&  Hlngham  Steamboat  Co.,  109  Mass.  44d. 
This  doctrine  was  fully  discussed,  with  abun- 
dant citation  of  authorities  by  Rugg,  J.,  in 
Gorham  v.  Moor,  197  Mass.  522,  84  N.  E.  436. 
2.  The  question  whether  Pratt  had  any 
standing  to  object  to  the  allowance  of  the 
will  is  not  open  upon  these  exceptions.  Onie 
jury  were  not  to  determine  whether  the  will 
should  be  allowed,  but  simply  to  pass  upon 
the  Issue  whether  the  alleged  testator  was 
of  sound  and  disposing  mind  and  memory. 
NO  question  was  raised  when  the  case  was 
opened  to  the  jury  or  while  the  evidence  was 
going  In,  of  the  right  of  Pratt  as  well  as  of 
Henry  E.  Weston  to  participate  in  the  trial. 
Apparently  by  arrangement  between  these 
two  as  contestants,  the  active  management 
of  the  contest  against  the  will  was  left 
mainly  to  Pratfs  counsel.  It  was  he  who 
called  all  the  witnesses  for  the  contestants, 
who  had  procured  and  who  put  In  the  deposi- 
tions taken  in  their  behalf,  who  cross-ex- 
amined the  petitioner's  witnesses  except  for 
"a  question  or  two"  put  by  the  other  coun- 
sel, and  who  substantially  conducted  the 
whole  trial,  and  manifestly  was  relied  upon 
by  both  contestants  to  make  the  concluding 
argument  to  the  jury.  All  this  had  been 
done  with  the  concurrence  of  the  other  con- 
testant, and  without  any  bint  of  objection 
by  the  petitioner.  Under  this  state  of  facts, 
the  justice  had  a  perfect  right  to  allow 
Pratt's  counsel  to  make  the  closing  argu- 
ment to  the  jury,  if  indeed  he  was  not 
bound  to  do  so.  It  could  not  be  material 
whether  the  counsel  in  making  that  argu- 
ment was  to  be  regarded  as  acting  for  the 
one  or  the  other  contestant  It  was  the 
weight  of  his  arguments  and  not  his  repre- 
sentative capacity  that  was  to  be  consider- 
ed. If  that  argument  contained  anything' ob- 
jectionable, yet  the  petitioner  did  not  care 
to  make  the  objection  or  to  ask  for  any  rul- 
ings with  reference  thereto.  And  the  justice 
might  well  refuse  to  give  to  the  jury  either 
of  the  three  instructions  asked  for.  None  of 
them  had  any  bearing  upon  the  only  issue 
which  was  to  be  submitted  to  the  jury,  and 
upon  which  alone  it  was  the  duty  of  the 
Justice  to  Instruct  them;  and  the  giving  of 
them  could  have  had  no  other  effect  than  to 
distract  the  attention  of  the  Jury  from  that 
issue.  Accordingly,  we  need  not  consider  the 
very  Interesting  question  whether  Pratt  by 
reason  of  the  appointment  made  in  a  former 
will  in  his  favor,  had  any  right  to  object  to 
the  allowance  of  this  will,  or  whether  any 
of  his  rights  would  have  been  Injuriously  af- 
fected by  such  allowance.  If,  now  that  it 
has  been  settled  by  the  verdict  of  the  jury 
that  William  H.  Weston  was  of  unsound 
mind   when  he  executed  this  alleged  wUl 
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(Buslere  v.  Rellly,  189  Mass.  618,  520,  76  N. 
E.  958 ; .  Crocker  y.  Crocker,  188  Mass.  16. 
73  N.  E.  1068),  the  petitioner  cares  to  raise 
the  question  of  Pratt's  right  to  be  heard  in 
opposition  to  its  allowance,  we  need  not  con- 
sider whether  he  can  do  so  at  the  hearing 
which  will  be  had  before  a  single  Justice  to 
determine  what  decree  stiall  be  entered. 

The  bill  of  exceptions  stated  that  adequate 
instractlons,  to  which  no  exceptions  were 
taken,  were  given  as  to  all  Issues  other  than 
those  referred  to  in  the  three  requests  ft>r 
rulings.    This  was  all  that  was  called  for. 

Exertions  overruled. 

on  Ind.  S7i) 
WAREUM  et  al.  v,  WHITE.    (Now  21,170.) 
(Supreme  Court  of  Indiana.    Jan.  15,  1909.) 

1.  Contracts  (|  147*)  —  CowsfiRUcriOH  —  In- 
tent OF  Pasties. 

The  leading  purpose  in  constrniuK  contracts 
is  to  ascertain  the  parties'  intent,  which  must 
t>e  determined  from  the  whole  contract,  if  iwssi- 
ble,  and.  while  the  words  are  to  be  taken  in 
th^r  ordinary  popular  sense,  they  will  not  be  so 
construed  if  the  parties'  intention,  as  manifest- 
ed by  the  contract,  shows  that  they  were  used 
in  a  different  sense. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S!  730,  743 ;   Dec.  Dig.  §  147.*} 

2.  exectttobs  and  adinnistbatobs  (§  329*)— 
Saxes  of  Estate  —  Pbopebtt  Subject  to 
Sale—'  'Re  vekt.  ' ' 

A  mother,  who  had  inherited  from  her  hus- 
band an  undivided  one-third  of  a  farm  in  fee 
simple,  contracted  with  her  children  and  grand- 
children, who  had  inherited  an  undivided  two- 
thirds  of  the  farm,  the  children  to  give  the 
mother  their  interest  during  her  life,  or  as  long 
as  she  remained  a  widow,  tuie  to  have  the  prof- 
its for  her  support  and  the  improvement  of  the 
farm,  and  to  pay  all  demands  that  might  come 
against  the  estate,  taxes,  etc.,  and  at  her  death 
or  remarriage  the  farm,  together  with  its  ap- 
purtenances, was  to  "revert"  to  the  legal  heirs 
equally.  Held,  that  inasmuch  as  the  two-thirds 
interest  of  the  children  and  grandchildren  was 
thein  in  fee  simple,  subject  to  the  mother's  life 
ihterest  under  the  contract,  the  word  "revert," 
if  used  solely  in  connection  with  that  portion, 
would  be  unnecessary,  and  the  parties  inten- 
tion was  that  the  farm  as  a  whole  should  revert 
to  the  legal  heira  equally,  the  word  "revert"  be- 
ing used  in  the  sense  of  "go"  or  "pass,"  and 
hence  the  mother's  one-third  interest  could  not 
after  her  death  be  sold  to  pay  debts  of  her  es- 
tate. 

[Ed.  Note.— For  other  cases,  see  Ezecutora 
and  Administrators,  Dec.  Dig.  i  329.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6213,  6214.] 

3.  EXECtrroRS  and  Adhinistbatobs  (i  836*)— 
Salb  of  Land  to  Pay  Debts— Petition — 
Necessabt  Alueoations— Statutobt  Pbo- 

TISIONS. 

An  amended  petition  by  an  administratrix 
to  sell  land  to  pay  decedent  s  debts  was  demur- 
rable, where  it  did  not  contain  the  allegations 
required  by  Bums'  Ann.  St  1908,  i  28o4,  pre- 
scribing certain  allegations  as  to  decedent's  real 
and  personal  property,  amount  of  claims  against 
the  estate,  etc. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  ^  336.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; R.  L.  Mason,  Judge. 


Proceeding  by  Victoria  Ij.  White,  adminis- 
tratrix of  Polly  Llneback,  against  Matilda 
Warrnm  and  others,  to  sell  real  property  to 
pay  indebtedness  of  the  estate.  From  a  Judg- 
ment ordering  the  sale,  defendants  appeal. 
Reversed,  with  Instractlons. 

Henry  Warrum,  Wm.  W.  Cook,  and  Chas. 
H.  Cook,  for  appellants.    Felt  &  Blnford,  for 

appellee. 

MONKS,  J.  This  proceeding  was  bronglit 
by  the  administratrix  of  the  estate  of  Polly 
Llneback,  deceased,  to  sell  the  undivided  one- 
third  of  certain  real  estate  to  pay  the  Indebt- 
edness of  said  estate.  Such  proceedings  were 
had  that  the  court  ordered  the  sale  of  the 
real  estate  as  asked  for  in  the  petition. 

The  errors  assigned  call  in  question  the 
action  of  the  court.  In  overruling  the  demur- 
rer for  want  of  facts  to  the  amended  petition^ 
and  in  sustaining  appellee's  demurrer  for 
want  of  facts  to  the  second  paragraph  of 
answ^,  and  appellee's  demurrer  for  want  of 
facts  to  the  amended  cross-complaint  The 
second  paragraph  of  the  answer  and  the 
cross-complaint  are  founded,  upon  a  written 
contract  and  are  substantially  the  same.  It 
appears  therefrom  that  Jonathan  Llneback 
died  intestate  In  1874,  the  owner  in  fee 
simple  of  70  acres  of  land  described  in  the 
petition.  After  his  death,  Polly  Llneback, 
his  widow,  who  Inherited  the  undivided  one- 
third  of  said  land  In  fee  simple,  and  their 
children  and  grandchildren,  who  inherited 
the  undivided  two-thirds  thereof  in  fee  .sim- 
ple, executed  a  contract  in  writing,  by  which 
said  children  gave  their  undivided  two-thirds 
of  said  land  during  her  life,  or  such  a  portion 
thereof  as  she  remained  a  widow,  "she  to 
have  all  the  profits  and  proceeds  of  said  farm 
or  such  portion  thereof  as  la  necessary  to 
support  her  durtaig  her  widowhood,  and  the 
remainder,  if  any,  to  be  spent  in  improving 
the  farm,"  in  consideration  of  which  said 
Polly  Llneback  covenanted  and  agreed  that 
"she  would  pay  aU  the  demands  that  may 
come  against  said  estate  that  have  not  been 
liquidated,  and  keep  the  taxes  paid  on  said 
real  estate,  to  properly  till  the  cultivated 
lands  and  harvest  the  crops  from  the  same 
or  to  have  such  done  at  her  expense,  and  to 
pay  only  a  reasonable  hire  for  the  same,  and 
further  to  take  proper  care  of  the  appurte- 
nances of  said  farm,  and  to  keep  said  farm  in 
good  condition  and  at  the  death  of  said  Polly 
Llneback  or  her  remarriage,  said  farm,  to- 
gether with  Its  appurtenances,  shall  revert 
to  the  legal  heirs  equally."  Said  Polly  Line- 
back  took  possession  of  said  real  estate  un- 
der said  agreement  and  occupied  and  con- 
trolled the  same  from  the  date  of  said  agree- 
ment, in  1874,  until  her  death  in  February, 
1907,  and  received  and  appropriated  to  her 
own  use  and  benefit  the  rents  and  profits  of 
said  real  estate.     Said  children  and  grond- 
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children  of  s&Id  Jonathan  and  Polly  Llneback 
llytag  at  the  time  of  the  death  of  said  Polly, 
and  the  descendants  of  those  who  were  then 
deceased,  took  possession  of  said  real  estate 
after  her  death  and  claimed  "to  own  the 
same  in  fee  simple,  not  only  the  nndlvlded 
two-thirds  as  the  heirs  of  Jonathan  Llneback, 
but  also,  xinder  and  by  virtue  of  said  con- 
tract, the  andlrlded  one-third  thereof  which 
said  Polly  Llneback  inherited  from  her  said 
husband,  and  that  said  Polly  had  no  interest 
In  said  real  estate,  and  the  same  was  not  li- 
able to  i>e  sold  to  make  assets  to  pay  the  in- 
debtedness of  her  estate."  Appellees  insist; 
"That  said  contract  is  not  such  an  instm- 
ment  as  will  carry  title  from  one  party  to 
another,  nor  is  it  a  contract  for  the  sale  of 
real  estate;  that  the  claase  in  the  contract 
'that  at  the  death  of  Polly  Llneback  the 
farm,  together  with  its  appnrtenances,  shall 
revert  to  the  legal  heirs  equally,'  could  only 
apply  to  two-thirds,  the  use  of  which  had 
been  granted  to  said  Polly  during  her  life- 
time or  widowhood,  for  the  term  "reverf  nec- 
essarily Implies  that  the  one  to  whom  the 
property  reverts  has  previously  owned  the 
same  and  has  granted  some  interest  therein 
npon  certain  conditions,  upon  the  happening 
of  which  the  interest  granted  reverts  to  the 
person  who  had  formerly  granted  their  inter- 
est." 

The  leading  purpose  in  the  construction  of 
contracts  is  to  ascertain  the  Intent  of  the 
parties.  In  ascertaining  this  Intent,  the  court 
will.  If  necessary,  consider  the  contract  in 
ttie  Ilgjit  of  the  position  and  surroondlngs  of 
the  parties  attending  Its  execution.  17  Am. 
A  Eng.  Ency.  of  Law  (2d  Ed.)  21-28 ;  Bam^ 
T.  Indiana,  etc.,  R.  Go^  157  Ind.  228,  231,  232, 
61  N.  E.  194;  Bansdel  T.  Moore,  15S  Ind. 
S83,  401,  53  N.  E.  767,  68  L.  R.  A.  763,  and 
aatborities  cited;  Howard  ▼.  Adklns,  167 
Ind.  184,  78  N.  B.  665,  and  authorities  dted. 
The  Intent  is  to  be  determined  from  the 
whole  contract,  and  every  danse,  and  even 
every  word  therein,  when  possible,  shonid 
have  assigned  to  it  some  meaning.  While 
the  words  are  to  be  taken  In  their  ordinary 
and  popular  sense,  they  will  not  be  so  con- 
strued if  the  intention  of  the  parties,  as  mani- 
fested by  the  contract,  shows  that  they  are 
nsed  in  a  ditferent  sense.  Cyc.  578  (S),  679  (6), 
582  (2),  585  (10);  17  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  19;  Bishop  on  Oont  (2d  Ed.)  {{  380, 
382,  383,  884,  404;  Bvansville,  etc,  R.  C!o.  v. 
Meeds,  11  Ind.  278;  Durland  ▼.  Pitcalm,  61 
Ind.  429,  448 ;  Beard  v.  Lofton,  102  Ind.  408, 
411,  2  N.  B.  129;  Russell  t.  Merrifleld,  181 
Ind.  148,  80  N.  B.  957 ;  Kennedy  v.  Kennedy, 
150  Ind.  636,  60  N.  B.  756. 

To  entitle  the  "legal  heirs"  of  Jonathan 
and  Folly  Llneback  to  take  possession  of  and 


own  the  undivided  two-thirds  of  said  real  es- 
tate-at  her  death,  It  was  not  necessary  to 
provide  that  the  same  should  revert  to  them, 
because  the  life  estate  granted  by  said  heirs 
to  her  terminated  at  h»  death,  and  they,  as 
the  owners  of  the  fee  of  said  undivided  two- 
thirds,  were  entitled  to  the  possession  there- 
of at  that  time  without  any  provision  that 
the  same  revert  to  them.  The  nse  of  the 
word  "revert"  was  therefore  wholly  unneces- 
sary, if  held  only  to  apply  to  the  nndivided 
two-thirds  of  said  real  estate  already  owned 
in  fee  simple  by  said  "legal  heirs."  The  pro- 
vision, however,  is  not  that  the  undivided 
two-thirds  of  said  farm  shall  revert  to  said 
legal  heirs,  but  that  "the  farm,  together  with 
its  appurtenances,  shall  revert  to  the  legal 
heirs  equally."  It  is  clear  that  It  was  the 
intention  of  the  parties  that  the  entire  farm 
"revert"  to  said  legal  heirs,  for  that  is  the 
provision  in  the  contract  Applying  the  mles 
of  construction  heretofore  stated,  and  giving 
effect  to  every  word  and  clause  in  said  con- 
tract. It  is  evident  that  it  was  the  Intention 
of  the  parties  that  the  undivided  one-third 
of  said  real  estate  inherited  by  said  Polly 
Llneback  from  her  husband  should  be  the 
property  of  the  <'Iegal  heirs"  under  said  con- 
tract, and  that  the  word  "revert"  was  used  in 
the  sense  of  "go  or  pass,"  Doren  t.  GiUum, 
136  Ind.  134,  13&-139,  35  N.  E.  1101,  and 
cases  cited;  2  Sharswood  ft  Budds  Leadins 
Oses,  etc.,  p.  273 ;  Beatty  v.  Trustees,  39  N. 
J.  Eq.  452,  462,  463;  Johnson  v.  Askey,  190 
111.  68,  60  N.  B.  76;  Blackmore  v.  Bladonore, 
187  111.  107,  68  N.  B.  410;  Bennett's  Estate, 
134  Gal.  320,  66  Pac.  370;  Balstead  v.  Hall, 
60  Md.  209,  218,  214.  See,  also,  Taylor  t. 
Stephens,  166  Ind.  200,  206,  206,  74  N.  B. 
980,  and  cases  cited;  Borgner  t.  Brown,  133 
Ind.  391,  83  N.  B.  92. 

It  follows  that  under  the  allegations  of  the 
second  paragraph  of  the  answer  and  ths 
amended  cross-complaint  the  undivided  one- 
third  of  said  real  estate  described  in  the 
petition  was  not  "liable  to  be  made  assets 
for  the  payment"  of  the  indebtedness  of  said 
estate.  The  court  therefore  erred  in  sustain- 
ing the  demurrer  to  the  second  paragraph  of 
appellant's  answer  and  in  sustaining  the  de- 
murrer to  the  amended  cross-complaint.  The 
court  also  erred  in  overruling  appellant's  de- 
murrer to  the  amended  petition  because  It 
did  not  contain  the  allegations  required  by 
section  2864,  Boms'  Aim.  St  1008;  section 
2491,  Bums'  Ann.  St  1901. 

Judgment  reversed,  with  instructions  to 
sustain  appellant's  demurrer  to  the  petition 
and  to  overrule  the  demurrer  to  the  second 
paragraph  of  answer  and  the  amended  cross- 
complaint  and  for  further  proceedings  not  la- 
consistent  with  this  opinion. 
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on  ma.  st»)  

THOBfPSON  at  «L  ▼.  BBATTT  at  aL 
(No.  21,297.) 

(Supreme  Gonrt  of  Indiunu    Jan.  16,  1909.) 

1.  Appbai.  and  Ebbob  (S  1012*)  —  Rbvixw  — 
SuFFicnufOT  OF  Evidence. 

If  the  Judgment  ia  supported  in  every  ma- 
terial respect,  though  the  evidence  may  seem 
vreak  and  Dnsatisfactonr,  there  ia  no  error  of 
law  justifying  a  reversaL 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent.  Dig.  t  8990;  Dee.  Dig.  i  1012.*] 

2.  HlOHWATl  (I  77*)  —  PBOCMDIKOa  TO  Va- 
CATB— BVIOERGB. 

In  a  proceeding  to  vacate  a  highway,  evi- 
dence kebiauffident  to  sustain  a  judgment  for 
petitioners. 

[Ed.  Note.— For  otiier  cases,  see  Highways, 
Cent  Dig.  |  287;   Dec.  Dig.  |  77.»] 
8.  Appbal  aiid  Ebbob  (I  1011*)— Bevibw  — 

Wbioht  of  Bvioenck. 

The  Supreme  Court  will  not  weigh  conflict- 
ing oral  testimony  to  determine  its  preponder- 
ance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8983;  Dee.  Dig.  f  1011.*] 

Appeal  from  Circuit  Court,  Dnbols  Coun- 
ty;  E.  A.  Eny,  JuAge. 

Proceeding  by  George  W.  Beatty  and  oth- 
ers against  Henry  O.  Thompson  and  others 
to  vacate  a  public  highway.  Judgment  for 
petitionen,  and  remonstrants  appeal.  Af- 
firmed. 

Bretz  &  McFall  and  Coz  ft  Hunter,  for  ap- 
pellants. W.  A.  Traylor  and  Bomar  Tray- 
lor,  for  appellees. 

MONTGOMERY,  J.  This  Is  a  proceeding 
to  vacate  a  paUic  highway,  institnted  before 
the  board  of  commissioners  of  the  connty  of 
Dubois.  A  trial  in  the  circuit  court,  upon  ap- 
peal,.  resulted  In  a  finding  and  Judgment  in 
favor  of  the  petitioners.  Appellants'  motion 
for  a  new  trial,  upon  the  ground  that  the 
decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence  and  Is  contrary  to  law,  was 
overruled,  and  that  ruling  is  assigned  as  er- 
ror. The  only  question  presented  therefore 
Is  whether  there  is  any  evidence  in  support 
of  the  decision  of  the  trial  court  If  the 
Judgment  tielow  is  supported  in  every  ma- 
terial respect,  although  the  evidence  may 
seem  to  us  weak  and  unsatisfactory,  no  er- 
ror of  law  will  be  presented  justifying  a 
reversal.  Speck  v,  Kenoyer,  164  Ind.  431, 
73  N.  B.  896;  Republic  Iron  ft  Steel  Co.  v. 
Berkes,  162  Ind.  517,  70  N.  B.  815;  Mead  ▼. 
Bnrk,  156  Ind.  677,  60  N.  E.  S38;  Heath  ▼. 
Sheets,  164  Ind.  666,  74  N.  B.  506;  Chicago, 
etc.,  B.  Co.  V.  Vandenberg,'l64  Ind.  470,  73 
N.  E.  990. 

It  appears  from  the  evidence  of  appellees' 
witnesses:  That  the  road  in  controversy 
has  been  established  for  more  than  16  years, 
but  has  never  been  worked,  and  was  regard- 
ed by  the  road  supervisor  as  dead ;  that  the 
route  is  hilly  from  end  to  end  and  passes  over 
one  unusually  high  and  steep  hill;    that  a 


part  of  the  road  has  never  been  traveled 
with  a  wagon,  and  the  entire  roadway  was 
full  of  ditches  and  gullies  from  two  to  three 
feet  in  width  and  depth,  and  overgrown  with 
weeds,  briers,  and  bnshes;  that  it  would  cost 
$400  to  $500  to  make  the  road  passable  and 
a  great  amount  to  put  it  In  good  condition; 
and  that  there  are  othw  available  roads  in 
the  neighborhood,  in  t>etter  condition.  This 
evidence  was  clearly  suflBcient  to  sutain  the 
decision  of  the  trial  court  We  need  not 
examine  appellants'  evidence,  as  the  rule  Is 
firmly  settled  that  this  covurt  cannot,  and 
will  not  attempt  to,  weigh  conflicting  oral 
testimony  for  the  purpose  of  determining  its 
prepopderance.  Alerdlng  v.  Allison  (Ind.)  83 
N.  E.  1006;  Hudelson  v.  Hudelson,  164  Ind. 
694,  74  N.  B.  504;  Parklson  v.  Thompson, 
164  Ind.  609,  73  N.  B.  109;  Diamond,  etc. 
Coal  Co.  V.  Cuthbertson,  166  Ind.  290,  76  N. 
E.  1060 ;  Chicago,  etc.,  R.  (3o.  v.  Wysor  Ijand 
Co.,  163  Ind.  288,  69  N.  B.  646;  White  ▼. 
Redenbaugh,  41  Ind.  App.  580,  82  N.  B.  110; 
Union  Tr.  0>.  v.  Buckland.  84  Ind.  App.  420, 
72  N.  B.  168;  Morgan  v.  Jackson,  82  Ind. 
App.  169,  69  N.  E.  410. 

We  are  unable  to  say  that  the  court  erred 
In  overruling  appellants'  motion  for  a  new 
trial,  and  the  Judgment  is  therefore  affirmed. 

an  lad.  SCO 

BUTT  et  aL  V.  IFFBRT  et  al.  ,  (No.  21,11&) 
(Supreme  Court  of  Indiana.    Jan.  12,  1909.) 

1.  HiOHWATS  (I  77*)«— Pbookedikos  to  Va- 
CATB — Statutobt  Pbovisions. 

Proceedings  commenced  prior  to  the  enact- 
ment of  Highway  Act  1900  (Acts  1905,  p.  621, 
c.  167),  are  governed  by  the  highway  laws  in 
force  at  the  commencement  of  the  proceeding, 
and  not  b^  the  act  of  1905,  section  123  (page 
579).  providing  that  the  act  shall  not  ailect  any 
pending  litigation,  but  that  it  shall  be  ooncIudM 
as  if  the  act  had  not  been  passed. 

[Bd.  Note.— For  other  cases,  see  Highway^ 
Dec.  Dig.  S  77.*] 

2.  Appeai.  and  Bbbob  (}  1042*)  —  Review — 
Habuless  £jBbob  —  STBiKiif o  Oitt  Plead* 

IRO. 

The  overruling  of  a  motion  to  strike  out  a 
part  or  all  of  a  pleading,  though  erroneous, 
would  not  be  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f|  4112,  4113;    Dec.  Dig.  | 

3.  AprEAZ,  ARD  EhtKOB  (S  525*)— Recobd— IR- 

STBtJCTIORS— STATCTOBT  PbOVISIORS. 

Under  the  express  provisions  of  Acts  1008, 
p.  338,  c.  193,  i  1,  all  Instructions  requested  as 
provided  therein,  whether  given  or  refused,  are 
a  part  of  the  record  without  bill  of  exceptions. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  t  2370;   Dec.  Dig.  1  625.*] 

4.  Appeai.  ard  Ebboe  ({  701*)— Review- Rs- 
FtTSAL  or  iRSTBiroTiON— Neoesbitt  fob  Bv- 

inENCE  IR  Recobd. 

Refusal  of  an  instruction  may  be  reviewed, 
though  the  evidence  is  not  in  the  record,  where 
the  record  shows  that  the  refusal  was  not  on 
the  ground  that  it  was  not  applicable  to  the  evi- 
dence. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  ${  2933-2935;  Dec.  Dig.  | 
701.*] 
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6.  Highways  (|  T7*)— Pboceedisqb  to  Va- 
cate—Issues. 

In  a.  proceeding  to  vacate  a  hlgbway,  where 
there  was  a  remonstrance  on  the  ground  that 
the  vacation  would  not  be  of  public  utility,  if 
the  Jury,  on  appeal  to  the  circuit  court,  found 
that  the  road  proposed  to  be  vacated  was  not  of 
public  utility,  petitioners  were  entitled  to  re- 
ooT«r. 

[Ei.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {272;   Dec.  Dig.  |  77.*] 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty;  Lemuel  N.  Royse,  Special  Judge. 

Proceeding  by  Henry  W.  Butt  and  others 
against  John  M.  Iffert  and  others  to  vacate 
a  highway.  The  board  of  county  commis- 
sioners ordered  the  road  vacated,  and  re- 
monstrants appealed  to  the  circuit  court, 
trblch  rendered  Judgment  for  remonstrants, 
and  petitioners  appeal.  Reversed,  with  In- 
structions to  sustain  petitioners'  motion  for 
a  new  trial. 

Lou  W.  Vail,  for  appellants.  D.  J.  Troyer 
■nd  Miller,  Drake  &  Hubbell,  for  appellees. 

MONKS,  J.  Appellants  brought  this  pro- 
ceeding before  the  board  of  commissioners 
of  Elkhart  county  In  1904  to  vacate  a  public 
highway.  The  first  viewers  reported  that 
the  vacation  of  said  highway  would  be  of 
public  utility.  Appellees  filed  a  remonstrance 
against  the  vacation  of  said  highway,  on 
the  ground  that  the  same  would  not  be  of 
public  utility.  John  M.  Iffert,  one  of  the 
appellees,  filed  a  remonstrance  for  damages. 
The  re-viewers  reported  that  said  vacation 
wxmld  be  of  public  utility,  and  for  |100 
damages.  The  board  ordered  that  the  road 
be  vacated,  and  ttiat  said  damages  be  paid 
by  the  petitioners.  Appellees  appealed  to  the 
court  below,  where  the  same  was  tried  In 
OctobOT,  1906,  the  trial  resulting  in  a  ver- 
dict that  the  vacation  of  said  highway  would 
not  be  of  public  utility,  upon  which  final 
Judgment  was  rendered  in  favor  of  appellees. 
Under  the  provision  of  section  123,  Highway 
Act  1905  (Acts  1906,  p.  579,  c.  167),  this  case 
is  governed  by  the  highway  laws  in  force 
when  the  proceeding  was  commenced,  and 
not  by  said  act  of  1905.  The  errors  assigned 
call  in  question  the  action  of  the  court  in 
overruling  appellant's  motion  to  strike  out 
the  remonstrance  for  damages  and  the  mo- 
tion for  a  new  trial. 

It  has  been  imlformly  held  by  this  court 
that,  even  if  the  action  of  the  court  in  over- 
ruling a  motion  to  strike  out  a  part  or  all 
of  a  pleading  were  erroneous,  it  would  not 
constitute  reversible  error.  Rowe  v.  Major, 
92  Ind.  206,  209;  Crawford  v.  Anderson,  129 
Ind.  117,  118,  28  N.  B.  314 ;  Pittsburgh,  etc., 
R.  Go.  V.  Beck,  152  Ind.  421,  424,  53  N.  E. 
439;  Elliott's  App.  Proc.  {  639.  Upon  the 
question  attempted  to  be  presented  by  said 
assignment  of  errors,  see  sections  6746,  6747, 
Bums'  Ann.  St  1901;  Lewis  on  Em.  Dom. 
(2d  Fxl.)  §  134;  Elliott's  Roads  and  Streets, 


I  878,  and  cases  dted  In  note  4,  p.  962;  4 
Sutherland  on  Damages  (3d  Ed.)  {  1061;  21 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  714-716; 
Cummins  v.  City  of  Seymour,  79  Ind.  491, 
501,  502,  41  Am.  Rep.  618;  Powell  v.  Bunger, 
91  Ind.  64,  68,  69;  Indiana,  etc.,  R.  Co.  v. 
Eberle,  110  Ind.  542, 11  N.  E.  467,  59  Am.  Rep. 
225;  Sunderland  v.  liartln,  113  Ind.  411,  415. 
15  N.  E.  689,  and  cases  cited;  Dantzer  v.  In- 
dianapolis, eta,  Co.,  141  Ind.  604,  39  N.  E. 
223.  34  U  R.  A.  769,  50  Am.  St  Rep.  343; 
Pittsburgh,  etc,  R.  Co.  r.  Noftsger,  148  Ind. 
101,  47  N.  E.  332;  Martin  v.  Marks,  154 
Ind.  649,  67  N.  E.  249;  Brandenburg  v.  Hlt- 
tel.  16  Ind.  App.  224,  45  N.  E.  46;  Bubl  v. 
Fort  fit,  etc..  Co.,  98  Mich.  696,  67  N.  W. 
829,  23  L.  R.  A.  392;  Gram  v.  Laconia,  71 
N.  H.  41,  61  AU.  635,  57  L.  R.  A.  282;  Sel- 
don  V.  City  of  Jacksonville,  28  Fla.  658,  10 
South.  457,  14  L.  R.  A.  370,  29  Am.  St  Bep. 
278,  and  note;  Davis  v.  Hampshire  Cotmty, 
153  Mass.  218,  26  N.  E.  848,  11  L.  R.  A.  750; 
Wlllard  V.  City  of  Cambridge,  85  Mass.  574; 
Hyde  V.  Fall  River,  189  Mass.  439,  75  N.  E. 
953,  2  L.  R.  A.  (N.  S.)  269,  and  note;  Stetson 
v.  Faxon,  19  Pi<^  (Mass.)  147,  31  Am.  Dec. 
123,  and  note. 

At  the  proper  time  appellants  requested, 
the  court  to  instruct  the  Jury,  In  effect,  that, 
if  they  found  that  the  road  proposed  to  be 
vacated  was  not  of  public  utility,  they  should 
find  for  the  petitioners,  upon  that  issue.  The 
court  refused  to  give  said  instruction,  and 
also  another  instruction  requested  by  appel- 
lants. It  is  shown  by  a  bill  of  exceptions  in 
the  record  that  appellants  at  the  time  ex- 
cepted to  the  refusal  to  give  each  of  said  in- 
structions. They  challenged  the  refusal  to 
grlve  said  instructions  severally,  and  not 
jointly,  as  claimed  by  appellees.  All  the  In- 
structions given  by  the  court  to  the  Jury, 
and  all  the  Instructions  refused  by  the  court 
were  made  a  part  of  the  record,  under  sec- 
tion 1,  Acts  190S  (Acts  1903,  pp.  338,  339,  c. 
193).  Appellees  Insist  that  no  question  is 
presented  as  to  the  instructions  refused  be- 
cause the  evidence  is  not  in  the  record.  It 
is  true  that  it  has  been  held  in  a  number  of 
cases  that  without  the  evidence  the  court 
cannot  say  that  the  instructions  refused  were 
applicable  to  the  evidence  in  the  case,  and 
that  was  correct  in  thbse  cases,  and  the 
court,  therefore,  held  tliat  it  did  not  appear 
that  the  trial  court  erred  in  refusing  to  give 
said  instructions.  But  as  the  record  shows 
that  the  trial  court  did  not  refuse  to  give 
said  Instruction  .in  regard  to  the  issue  of 
public  utility  because  it  was  not  applicable 
to  the  evidence,  said  rule  does  not  apply  to 
this  case.  In  Cook  v.  Quick,  127  Ind.  477, 
26  N.  B.  1007,  a  proceeding  to  vacate  a  pub- 
lic highway,  where  there  was  a  remonstrance 
on  the  ground  that  "the  vacation  of  said 
highway  win  not  be  of  public  utility,"  the 
court  held  that  the  question  to  fay  was 
whether  or  not  the  highway  proposed  to  be 
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vacated  was  of  pnbltc  uttllty.  It  Is  evident 
that  tbe  court  erred  in  refusing  to  instruct 
the  Jury  as  requested  in  said  instmction. 

Other  grounds  for  reversal  are  urged  by 
appellants,  but  there  is  a  contention  as  to 
whether  or  not  the  same  are  presented  by 
tlie  record,  and  as  they  may  not  arise  on  an- 
other trial,  they  are  not  considered. 

Judgment  reversed,  with  Instructions  to 
sustain  appellants'  motion  tor  a  new  trial, 
and  for  further  proceedings  not  Inconsistent 
with  this  opinion. 

an  Ind.  140) 

MIEDRBICH  V.  LADEN8TEIN.* 

(No.  21,13T.) 

(Supreme  Court  of  Indiana.    Jan.  16,  1909.) 

1.  JUOOIOEKT  (i  420*)— SETTinO  ASIDK— FAI.SB 

Rbtubn  or  FBocEss. 

A  complaint,  in  an  action  to  set  aside  a 
torecloanre  sale  on  the  groand  that  it  was  pro- 
cured as  against  a  nonresident  infant,  by  tbe 
false  retnm  of  service  of  snmmons  by  the  sher- 
iff on  sach  infant,  thus  imposing  on  the  judge 
by  such  fraudulent  return,  may  be  maintained 
as  a  direct  attack  on  the  Judgment. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent.  Dig.  i  795;  Dec.  Dig.  i  420.*] 

2.  JUOOUERT  ((  460*)— SETTINa  AsTDB— Fai;bb 

Retdbn— Abwncb  or  FBATn>— Plbading. 
Where  a  complaint  for  relief  against  a 
Judgment  in  foTeclosure  by  a  nonresident  infant 
by  reason  of  a  false  return  on  him  does  not  al- 
lege fraud  in  procuring  the  process  or  the  judg- 
ment, it  must  aver  what  tbe  record  shows  as  to 
notice  on  the  infant,  in  order  to  state  a  cause  of 
action. 

[Sid.   Note.— For  other  cases,   see  Judgment, 
Cult  Dig.  I  883;   Dea  Dig.  i  460.*] 
g.  iHrANTs  (J  110*)--Junoia!HT— SurnoiKHOT 

or  Prockss— F^i^s  Retubh. 

If,  without  any  fraud  or  any  act  on  the 
part  of  plaintiff  in  an  action  to  foreclose  a  mort- 
gage, or  bis  attome/,  a  return  is  made  by  a 
sheriff  showing  service  of  snmmons  regular  on 
its  face,  on  a  nonresident  infant,  without  knowl- 
edge of  the  plaintiff  that  there  was  in  fact  no 
service,  and  no  act  is  done  or  thine  said  to  mis- 
lead the  sheriff,  the  infant  is  bound  by  tbe  Judg- 
ment obtained  and  cannot  maintain  an  action 
to  set  it  aside;  his  remedy  being  against  the 
sheriff  for  false  return,  though  the  sheriff's  bond 
might  not  in  all  cases  be  adequate,  and  that  be- 
ing a  legislative  rather  than  a  Judicial  question. 

[Ed.  Note.— For  other  cases,  see  Infants,  Dec. 
Dig.  1  lia*] 

4.  Appkal  and  Erbob  ({  lOOB*)— Ravnew— 
New  Tbial  —  Questions  or  fact  — Coti- 
rucTiNo  Evidence. 

A  denial  of  a  motion  for  new  trial,  based 
on  the  insufficiency  of  the  evidence,  will  not  be 
disturt>ed  on  appeal,  where  the  evidence  is  con- 
flicting. 

[E!d.  Note. — For  other  cases,  see  Appeal  and  Er* 
r«r,  Cent  Dig.  n  8948-3954 ;  Dec  Dig.  {  1005.*] 

Appeal  from  Superior  Court,  Vanderburgh 
Connty;  Alexander  Oilchrlst,  Judge. 

Action  by  Frances  A.  Mledrelch  against 
Constanze  Lauensteln  to  set  aside  a  Judg- 
ment in  foreclosure.  From  a  Judgment  sus- 
taining a  demurrer  to  a  paragraph  of  the 
complaint,  plaintiff  appeals.    Affirmed. 

Wm.  P.  Mledrelch  and  John  Brownlee,  for 
appellant    Peter  Maler,  for  appellee. 


BfYBRS,  J.  This  was  an  action  t^  appel- 
lant  against  appellee  in  the  Vanderburgh 
superior  court  to  vacate  a  Judgment  of  fore- 
closure of  a  mortgage  and  sale  of  her  prop- 
erty, and  for  an  accounting  for  rents,  and  to 
he  permitted  to  redeem,  on  the  ground  that 
she  had  no  notice  of  the  original  action, 
and  that  her  property  had  been  taken  with- 
out any  notice,  or  opportunity  to  be  heard. 
Both  parties  have  treated  this  action  as  one 
arising  under  the  provisions  of  article  14 
of  the  federal  Constitution,  as  presenting  the 
question  of  due  process  of  law,  and  rights 
guaranteed  by  tbe  state  and  federal  Consti- 
tutions. 

A  demurrer  by  appellee  was  sustained  to 
the  fourth  paragraph  of  complaint  for  want 
of  facts  to  constitute  a  cause  of  action,  an 
exception  was  reserved,  and  that  ruling  la 
assigned  as  error  here.  The  fourth  para- 
graph of  complaint,  so  far  as  the  grounds 
of  relief  thereby  sought  are  considered,  is 
predicated  on  the  alleged  facts:  That  when 
the  original  foreclosure  proceedings  were 
had,  under  which  sale  of  her  property  was 
made,  appellant  was  12  years  of  age,  and 
not  a  resident  of  Vanderburgh  county  where 
the  actions  were  brought,  but  a  resident  of 
Gibson  county,  and  had  been  for  many  years ; 
that  she  was  not  summoned  to  appear  and 
defend  her  Interests  In  said  action;  that  she 
had  no  knowledge  of  the  pendency  of  the  ac- 
tion, did  not  waive  service  of  process,  nor 
did  any  one  for  her,  or  In  her  behalf,  or  hy 
her  consent,  enter  any  appearance  for  her; 
that  she  was  not  amenable  to  the  Jurisdic- 
tion of  the  sheriff  of  Vanderburgh  county, 
but,  notwithstanding  the  fact  that  she  was 
not  served  with  process,  the  sheriff  of  Van- 
derburgh county  made  a  false  return  of  a 
pretended  summons,  and  the  court  waa 
wrongfully  Imposed  upon  by  such  false  re- 
turn, and  being  thus  falsely  advised,  at  the 
Instance  of  attorneys  for  tbe  plaintiff  In 
the  cause,  appointed  a  guardian  ad  litem 
for  her,  who  filed  an  answer  for  her;  that 
a  decree  was  thereupon  rendered,  her  prop- 
erty sold,  bid  in  by  the  plaintiff  In  the  ac- 
tion; and  showing  direct  privity  between 
the  original  plaintiff,  and  tbe  appellee  here, 
and  timely  application  for  relief.  It  Is  set- 
tled in  this  Jurisdiction  that  such  an  action 
may  be  maintained  as  a  direct  attadc  upon 
the  Judgment,  certainly  so  If  it  can  be  said 
to  amount  to  a  charge  of  fraud  in  procuring 
notice,  or  obtaining  the  Judgment  Frankel 
V.  Garrard,  160  Ind.  209,  66  N.  B.  687;  State 
V.  Hindman,  159  Ind.  586,  65  N.  E.  911 ;  Cot- 
terell  v.  Koon,  151  Ind.  182,  51  N.  E.  236; 
Asbnry  v.  Frlsz,  148  Ind.  513,  47  N.  D.  328; 
Klrby  v.  Klrby,  142  Ind.  419,  41  N.  E.  809; 
Thompson  v.  McCorkle,  186  Ind.  484,  34  N. 
B.  813,  36  N.  B.  211,  43  Am.  St  Rep.  334; 
Dobbins  V.  McNamara,  113  Ind.  54,  14- N.  B. 
887,  3  Am.  St.  Rep.  626.  The  paragraph  is 
silent  as  to  what  the  record  shows  on  the 
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questlou  of  notice  to  appellant,  whlcb,  in 
case  the  complaint  could  not  be  said  to  aver 
fraud  In  procuring  the  process  or  judgment, 
would  present  a  different  question,  for  In 
such  case  there  must  be  an  averment  as  to 
what  the  record  shows  on  the  question  of  no- 
tice. Chicago,  etc.,  Oo.  v.  Grantham,  165 
Ind.  279,  75  N.  B.  265;  Layman  v.  Hughes, 
152  Ind.  484,  51  N.  E.  1068;  Runner,  As- 
nlgnee,  t^  Scott,  150  Ind.  441,  60  N.  B.  479; 
Ballfey  y.  Rinker,  146  Ind.  129,  46  N.  E.  38. 
The  allegations  do  not  present  a  question  of 
fraudulent  conduct  on  the  part  of  the  ai^l- 
lee's  predecessor  In  title,  or  of  his  attom^B 
In  procuring  a  false  return,  or  participation 
in  a  fraud  upon  the  court,  which  la  an  ac- 
knowledged ground  of  interference  of  a  court 
of  equity.  Frankel  t.  Garrard,  160  Ind.  209, 
66  N.  E.  687 ;  Brown  v.  Eaton,  98  Ind.  591 ; 
Cavanaugh  t.  Smith,  84  Ind.  380. 

The  question  is  then  presented  whether  the 
allegations  that  appellant  was  a  minor,  was 
not  a  resident  of  Vanderburgh  county,  was 
a  resident  of  Gibson  county,  and  had  been 
for  many  years,  that  no  summons  was  served 
on  her,  that  she  had  no  knowledge  of  the 
proceedings,  did  not  waive  service,  nor  did 
any  one.  for  her,  or  in  her  behalf,  or  with  her 
consent,  entet  appearance  for  her,  that  she 
was  not  amenable  to  the  Jnrlsdlction  of  the 
sherUT  of  Vanderburgh  county,  that,  not- 
withstanding that  she  was  not  served  with 
process,  the  sheriff  of  Vanderburgh  county 
made  a  false  return  of  a  pretended  summons, 
and  the  court  was  wrongfully  imposed  upon 
by  such  false  return,  and,  being  thus  falsely 
advised  at  the  Instance  of  plaintiff's  attor- 
neys, appointed  a  guardian  ad  litem  for  her, 
constitute  a  charge  of  fraud.  The  return  was 
regular  upon  its  face.  The  court  had  Juris- 
diction of  tlie  subject-matter,  and  apparently 
Jurisdiction  of  the  person  of  appellant.  Tlie 
false  return  was  not  procured  by  the  fraud, 
oolloslon,  or  imposition  of  the  plaintiff  or  his 
attorneys.  It  is  not  alleged  that  either  knew 
of  the  facts  alleged  as  to  there  not  having 
been  service  on  appellant.  The  aHegatlons 
practically  amount  to  this:  If,  without  any 
fraud,  or  any  act  on  the  part  of  a  party  to  an 
action  or  his  attorney,  a  return  is  made  by  a 
sheriff  showing  service  regular  on  its  face, 
without  knowledge  of  the  party  that  there 
was  In  fact  no  service,  and  no  act  is  done 
or  thing  said  to  mislead  the  sheriff,  is  it  an 
imposition  or  fraud  upon  the  court  to  present 
such  summons  and  return  and  obtain  a  judg- 
ment upon  it,  and  is  it  a  charge  of  fraud  or 
imposition  upon  the  court  to  allege  that  the 
court  was  wrongfully  imposed  hpon  by  such 
false  return,  and  was  thus  falsely  advised? 
The  whole  allegation  must  be  taken  together, 
and  the  scope  and  theory  of  the  paragraph, 
as  we  construe  It,  Is  that  the  court  was  mis- 
led by  a  false  return  of  the  sheriff.  The 
court  bad  a  right  to  rely  and  act  upon  the  re- 
turn.   It  imports  veri^  to  the  court    The 


sheriff  assumes  the  responsibility,  in  taking 
tiie  ofDce,  of  seeing  to  it  that  he  does  make 
the  right  service.  State  v.  Leach,  10  Ind. 
308;  State  v.  Lines,  4  Ind.  351.  If  this  were 
not  true,  no  litigant  could  ever  know  when 
his  rights  were  adjudicated  and  set  at  rest, 
and,  to  the  end  that  the  party  may  be  made 
whole,  an  action  for  a  false  return  will  He. 
Splahn  V.  Gillespie,  48  Ind.  397;  Rowell  v. 
Klein,  44  Ind.  291,  15  Am.  Rep.  235.  If  it  be 
said  that  the  amount  of  bond  a  sheriff  is  re- 
quired to  give  might  not  cover  the  damage  in 
any  or  every  case,  it  Is  sufficient  to  say  that 
that  is  a  legislative  matter,  and  not  a  judicial 
one.  Whilst  courts  should  be,  and  are,  te- 
nacious of  the  rights  of  minors,  yet  they  must 
proceed  within  recognized  rules  of  equity,  as 
well  as  of  law.  We  do  not  think  that  the 
court  erred  in  sustaining  a  demurrer  to  the 
fourth  paragraph. 

The  cause  went  to  trial  on  two  other  para- 
graphs of  complaint  explicitly  charging  fraud 
on  the  part  of  plaintiffs  and  their  attorneys 
in  the  original  cause  In  procuring  service  to 
be  made  upon  some  person  whose  name  and 
identity  is  to  appellant  unknown,  by  fraud- 
ulently representing  to  the  sheriff  that  such 
person  was  the  appellant,  and  thus  procured 
a  false  return  to  be  made,  by  which  the  court 
was  Imposed  upon  and  the  judgment  render- 
ed. The  only  other  error  assigned  Is  upon 
the  overruling  of  the  motion  for  a  new  trial, 
in  which  the  canses,  properly  assigned,  are 
that  the  decision  is  not  sustained  by  sufficient 
evidence,  and  is  contrary  to  law.  The  sole 
question  presented  upon  that  motion  was  aB 
to  whether  appellant  had  been  served  with 
summons  in  the  original  cause.  The  evidence 
was  conflicting,  and  the  court  found  against 
appellant  on  the  evidence  on  the  only  ques- 
tion in  the  cause,  and  there  was  legal  evi- 
dence supporting  the  finding.  We  cannot  dis- 
turb the  decision  upon  the  weight  of  the  evl- 
dence  in  this  character  of  action  any  more 
than  in  any  other  kind  of  adversary  action. 
Miurrer  v.  Security  Co.,  131  Ind.  85.  30  N.  B. 
879,  and  cases  dted. 

The  judgment  is  affirmed. 


<m  Ind.  <GT> 
Ex  parte  FITZPATRICK.     (No.  21,383.) 
(Supreme  Court  of  Indiana.    Jan.  12,  1909.) 

1.  CixvKB  OF  OouBTS  (|  35*)— Fbes-Ownb- 

SEIF. 

All  fees  taxed  by  the  derk  of  the  Supreme 
Court  are  the  pr<H>ertT  of  the  state,  under  the 
express  provisions  of  Bums'  Ann.  SL  1908,  i 

[Ed.   Note.— For  other  cases,   see   Clerks  o( 
Courts,  Cent.  IHg.  I  02;   Dec.  Dig.  i  35.*] 

2.  States  (§  21.'5»)— Actions  —  Oobts  —  Taxa- 
tion Against  State. 

Bums'  Ann.  St.  1908,  i  620,  provides  that, 
when  actions  are  brought  on  the  relation  of  the 
state,  the  relator  shall  be  liable  for  costs,  except 
where  a  state  officer  or  prosecuting  attorney  by 
virtue  of  his  office  la  relator,  when  he  shall  not 
be  liable.     Prior  to  the  enactment  of  section 


•FW  othar  oaiM  ■••  sams  topio  and  mcUod  MUHBEB  la  Dao.  •  Am.  DIca.  IM7  to  d«M.  *  Kcg^rUr  lnd«i«a 


Digitized  by 


Google 


Ind.) 


EX  PARTE  FITZPATRICK. 


966 


620,  ai  state  oflScer  as  relator  was  primarily  liable 
for  costs,  though  under  the  express  inrovisions 
of  section  0186,  in  actions  directed  by  the  Gov- 
ernor on  official  bonds,  upon  bis  relation  the 
costs  taxed  against  him  as  relator  are  to  be 
paid  by  the  state.  Held,  that  the  express  pro- 
Tisions  of  the  statute,  as  well  as  the  policy  of 
the  law,  are  against  the  taxation  of  costs  to 
the  state. 

[Sd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  203 ;   Dec.  Dig.  {  215.*] 
8.  Statbb  (J  215*)— Actions  Against  State 

OmCER— TAXATION  OF  COKTS. 

An  action  against  an  officer  of  the  state. 
In  which  the  state  has  no  pecuniary  interest  or 
substantiTe  right  to  protect,  is  not  an  action 
against  the  state,  and  nence,  by  analogy,  requir- 
ing one  of  the  state  boards  to  pay  costs  of  opin- 
ions of  the  Soprwie  and  Appellate  Courts  is 
not  requiring  the  state  to  pay  in  the  ordinary 
sense,  even  though  the  boart  pays  from  a  fund 
derired  from  the  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent. 
Dig.  $  203;   Dec.  Dig.  {  2]  5.*] 

4.  Clerks  of  Courts  ({  23*)— Ci.kbe  of  Su- 

FBEUK    COITBT— DUTT    TO    FURNISH     FBEB 

Copies  of  Opinions  to  Statk  Boards. 
In  tbe  absence  of  a  specific  statute  provid- 
ing otherwise,  the  clerk  of  the  Supreme  Court  is 
not  required  to  furnish,  without  charge,  unau- 
tbenticated  carbon  copies  of  opinions  of  the  Su- 
preme and  Appellate  Courts  to  state  boards, 
commissions,  or  departments  of  government. 

[Bd.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Dec.  Dig.  |  28.*] 

Application  by  Edward  V.  Fit2patrl<^ 
Clerk  (tf  tbe  Supreme  Conrt,  for  direction  of 
tlie  conrt  as  to  whetbw  boards  or  commis- 
sions appointed  or  created  by  the  Legisla- 
ture are  entitled  to  unanttaentlcated  carbon 
copies  of  the  decisions  of  tbe  Supreme  and 
Appellate  Courts  without  cost  for  ofiadal  use. 
Cleric  directed  to  require  the  statutory  fee 
for  all  copies  fnmlshed  any  person,  firm,  or 
corporation  unless  a  specific  statute  provides 
otherwise. 

James  Blngliam,  Atty.  Gen.,  W.  H.  Thomp- 
von,  E.  M.  Wblte,  and  A.  G.  Calms,  for  pe- 
titioner. 

MTER8,  3.  This  is  an  application  by  the 
derk  of  the  Supreme  Conrt  by  verified  peti- 
tion, setting  forth  the  fact  that  Tarloua 
t>oarda  or  commissions  appointed  or  created 
under  legislative  enactment,  claim  the  right 
to  have  furnished  them,  gratis,  on  request, 
for  official  use,  unanthenticated  carbon  copies 
of  the  dedslonB  of  the  Supreme  and  Appellate 
Courts,  upon  the  theory  that,  being  agencies 
of  the  government,  they  have  a  right  to  de- 
mand them  upon  the  ground  that  tbe  state 
kbould  pay  no  costs  or  fees  In  the  absence 
of  an  express  provision  therefor,  and  pray- 
ing the  direction  of  this  court  in  the  matter. 
Tbe  statute  governing  the  taxation  of  fees 
for  copies  of  tbe  opinions  of  the  Supreme 
and  Appellate  Courts  is  section  9880,  Bums' 
Ann.  St  1906.  That  section  provides  tbe  fee 
to  be  charged  to  "any  firm,  person,  or  cor- 
poration" for  nnautfaenticated  carbon  copies 
of  the  opinions  of  ttie  Supreme  and  Appellate 
Courts.     These  fees,  as  well  as  .all   other 


fees  taxed  by  the  derk,  are  the  property  of 
the  state.  Section  9389,  Bums'  Ann.  St 
190&  The  provisions  of  our  statute  with 
respect  to  actions  brought  on  relation  of  tbe 
state  require  the  costs  to  be  taxed  against 
tbe  failing  relators,  except  in  oases  when 
a  state  officer,  or  prosecuting  attorney,  by 
virtue  of  his  office,  Is  relator.  Section  620, 
Bums'  Ann.  St.  1908.  Prior  to  the  amend- 
ment of  1886  (Acts  1886,  p.  239,  c.  102),  a 
state  officer  as  relator  was  primarily  liable 
for  costs,  although  by  another  statute,  In 
actions  directed  by  the  Governor  on  offidai 
bonds,  then  and  yet  in  force,  whilst  the  re- 
lator was  and  is  primarily  liable  for  co^ts, 
such  costs  are  to  be  paid  by  the  state.  Sec- 
tion 9186,  Bums'  Ann.  St  1908;  Henderson 
T.  State  ex  rel.  Baldwin,  Attorney  General, 
96  Ind.  437,  448.  The  policy  of  the  law  and 
the  express  provision  of  the  statute  are 
against  the  taxation  of  costs  to  the  state. 
The  provision  in  section  0389,  supra,  anables 
the  copying  of  opinions  of  the  two  courts 
by  the  proprietors  of  newspapers,  and  the 
making  of  abstracts  of  the  opinions  for  pub- 
lication, so  that  it  la  dear  that  no  question 
arises  as  to  the  rights  of  yarious  Iwards  or 
departments  of  tbe  state  government  to  take 
copies,  but  the  question  is:  la  the  clerk  re- 
quired to  furnish  them  without  charge? 

It  is  quite  dear  that,  if  every  agency  of 
tbe  state  government  can  call  upon  the  d^c 
for  copies  at  his  or  its  pleasure,  for  such 
copies  an  immense  amount  of  labor  may  be 
imposed  upon  the  office;  and,  whilst  that 
duty  might  be  imposed  upon  the  office  by 
the  Legislature,  the  L^iSlature  has  not  done 
so,  and  the  way,  once  open,  would  lead  to 
much  confusion,  for  the  establishment  of  a 
bard  and  fast  rule  upon  the  subject  as  to 
who  should  be  served  as  agents  of  tbe  state 
seems  difficult,  if  not  impossible,  and  can- 
not be  imposed  upon  the  derk,  or  at  least 
has  not  l>een.  It  might  be  expedient  in  many 
cases,  and  wholly  nnneceesary  in  others, 
and  the  difficulty  of  drawing  tbe  line  of 
separation  is  at  once  apparent  For  example, 
what  Is  to  deter  the  trial  Judges  and  prose- 
cuting attomeys  from  demanding  copies  of 
all  opinions,  or  township  trastees,  and  road 
supervisors,  as  well?  Even  if  it  be  said  that 
tbe  requirement  that  the  a^endes.  of  govera- 
mmt  shall  pay  for  such  copies  is  in  effect 
taxing  the  expense  to  the  state — that  Is,  re- 
quiring the  state  at  last  to  fnmlsh  the  copies 
— and  would  be  a  mere  matter  of  bookkeep- 
ing, it  still  remains  trae  that  the  right  to 
demand  them  must  arise  from  some  statute, 
and  is  not  the  taxation  of  costs  to  the  state, 
for  tbe  reason  that  tbe  officers  are  not  tbe 
state,  and  tbe  taxation  of  costs,  in  any  evoit, 
strictly  arises  with  respect  to  legal  or  Judi- 
cial proceedings.  An  analogy  Is  presented 
under  the  fee  and  salary  act,  under  which 
tbe  officer  is  required  to  tum  into  the  treasury 
in  the  first  instance  fees  earned  by  bim. 
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tbongh  the  county  Immediately  pays  them 
back;  but,  where  there  la  no  provision  for 
the  state  furnishing  such  copies,  the  board 
or  oflScer  takes  the  ofiace  cum  onere,  and 
must  Itself,  or  himself,  provide,  at  Its  or  Us 
own  expense,  any  desired  copies.  It  Is  well 
settled  that  not  every  suit  against  an  officer 
of  the  state  Is  a  suit  against  the  state.  A 
suit  against  an  officer  in  which  the  state  has 
no  pecuniary  interest,  or  8ut)8tantlve  right 
to  protect,  is  not  a  suit  against  the  state. 
Reagan  v.  Farmers',  etc.,  Co.,  164  U.  S.  362, 
14  Sup.  Ct  1047,  88  L.  Ed.  1014;  Burke  t. 
Snlvely,  208  III.  328,  70  N.  E.  327,  328;  Mor- 
rell  V.  American,  etc^  Cio.  (C.  C.)  151  Fed. 
805;  Galveston,  etc.,  Co.  y.  Davidson  (Tex. 
ClT.  App.)  93  S.  W.  436;  Illinois,  etc.,  Co.  v. 
Prewitt,  123  Ky.  36,  98  S.  W.  633;  Mississippi, 
etc.,  Co.  V.  Illinois,  etc.,  Co.,  203  U.  8.  835,  27 
Sop.  Ct.  90,  51  L.  Ed.  209. 

It  must  follow  that  requiring  one  of  the 
boards  of  the  state  to  pay  costs  of  opinions 
of  the  courts  is  not  requiring  the  state  to 
pay.  In  the  ordinary  sense,  even  though  the 
board  pays  from  a  fund  derived  from  the 
state,  any  more  than  under  our  prior  stat- 
utes, where  the  Attorney  General  was  re- 
lator, costs  were  held  taxable  to  him,  though 
the  state  reimbursed  him.  Henderson  v. 
State,  supra;  Briscoe  v.  McMillan,  117  Tenn. 
lis,  100  S.  W.  Ill ;  Mississippi,  etc.,  v.  Illi- 
nois, etc.,  Co.,  203  n.  S.  336,  27  Sup.  Ct  90, 
61  U  Ed.  200;  Prout  v.  Starr,  188  U.  S. 
637,  23  Sup.  Ct  398,  47  L.  Ed.  684.  The  state 
cannot  be  required,  as  of  course,  to  furnish 
flies  of  its  offices  to  its  officers,  or  depart- 
ments, and,  in  the  absence  of  a  statute  or 
statutes  requiring  one  branch,  or  office,  to 
furnish  copies  of  its  flies  to  another,  it  can- 
not be  dnnanded.  We  have  been  unable  to 
find  any  statute  requiring  the  clerk  to  fur- 
nish copies  to  any  of  the  departments  or 
agencies  of  the  state.  The  courts,  as  well 
as  all  public  officials,  are  presumed  to  know 
the  law;  but  we  know  of  no  requirement 
that  the  derk  shall  promulgate  the  decisions, 
either  upon  bis  own  motion,  or  the  request 
of  any  official,  or  departm^tt  of  the  state 
government  It  Is  not  a  question  of  taxing 
costs  against  the  state,  but  whether  one  de- 
partment In  the  absence  of  legislative  direc- 
tion, shall  be  required  to  furnish  another 
copies  of  opinions,  and,  if  so,  why  not  to 
all  arms  of  the  state  government?  We  do 
not  conceive  the  rule  as  to  the  state  not  be- 
ing liable  for  costs  In  Judicial  or  legal  pro- 
ceedings as  furnishing  a  principle  applicable 
here.  The  true  rule,  as  we  conceive  It  to 
be,  is:  That  in  the  absence  of  legislative 
direction,  no  department  can  demand  of  the 
cleric  to  furnish  such  copies  as  are  Indicated 
in  the  petition,  to  any  branch  of  the  public 
service;  the  fact  that  the  department  may 
Tpoy  It  out  of  the  fund  provided  by  the  state 
does  not  change  the  principle — and  we  think 
that  public  policy  demands  that  such  should 


be  the  rule.  To  hold  otherwise  would,  in 
eftect  be  to  hold  that  the  duty  and  service 
the  clerk  owes  the  state,  in  his  time  and  at- 
tention, would  be  diverted,  and  his  services 
extended  to  the  assistance  of  other  depart- 
ments. 

The  clerk  is  therefore  instructed  and  di- 
rected to  require  the  statutory  fee  for  all 
copies  requested  and  furnished  any  person, 
firm,  or  corporation,  or  the  agencies  of  the 
state,  unless  a  specific  statute  provides  other- 
wise, 

an  Ind.  Gem 

INDIANAPOLIS  &  W.  RT.  CO.  ▼.  RAOAN. 
(No.  21,160.) 

(Supreme  Court  of  Indiana.     Jan.  14,  1909.) 

1.  Apteai,  and  Ebbob  ({  625*)  —  Recobd  — 
Tbanscbift— Showino  Fiuno  of  Instbco- 
nous— Statutes. 

Under  Burns'  Ann.  St  1908,  i  558,  sabd. 
6,  providing  that  all  inBtructiona  given  must  be 
signed  by  the  judge  and  filed  as  a  part  of  the 
record,  and  Act  1903,  p.  338,  c  103,  |  1,  pro- 
viding that  all  instructions  given  on  motion  of 
the  court  shall  b«  filed  witn  the  clerk  of  the 
court  at  the  close  of  the  instructions  to  th« 
juiy,  a  transcript  reciting  that  "all  the  instmo- 
tions  given  and  those  requested  by  plaintiff  and 
refused  by  the  court,  •  •  *  are  by  the  court 
ordered  filed  and  made  a  part  of  the'recotd  in 
this  case,"  is  insufficient  to  show  a  compliance 
with  the  statute  as  to  actual  filing,  and  hence 
the  instmctions  are  not  reviewable. 

[Ejd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  526.*] 

2.  Appxai.  and  Ebbob  (|  602*)  —  Rxoobd  — 
QnisTioNs  Fbesknted, 

An  assignment,  in  a  motion  for  new  trial, 
that  the  court  erred  in  overruling  plaintiff's  oN 
jections  to  questions  asked  a  witness,  without 
stating  what  answers  were  given,  or  that  any 
evidence  was  given  by  the  witness  in  response 
thereto,  is  insufficient  to  present  the  objections 
for  review. 

[BM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  2006-2909;  Dec  Dig.  | 
692.*] 

Appeal  from  Circuit  Court,  Hendrlclu 
County;  T.  J.  Cofer,  Special  Judge. 

Condemnation  proceedings  by  the  Indian- 
apolis &  Western  Railway  Company  against 
Lilly  Ragan.  From  the  Judgment,  plaintUt 
appeals.     Affirmed. 

Otis  E.  Galley,  W.  H.  Latta,  and  L.  H. 
Oberreich,  for  appellant  BriU  ft  Harvey, 
for  appelleeu 

JORDAN,  G.  3.  This  case  arises  out  of  the 
same  condemnation  proceedings  Instituted  by 
appellant  for  Its  right  of  way  as  did  the 
appeals  of  the  Indianapolis  &  Western  Rail- 
way Co.  V.  Hill  (No.  21,160)  86  N.  E.  414,  and 
the  same  company  v.  Branson  (No.  21,161, 
decided  at  this  term)  86  N.  B.  834.  The  only 
question  herein  Involved  relates  to  the  dam- 
ages assessed  by  a  Jury  In  the  lower  court 
In  favor  of  appellee,  upon  whlcti,  over  ai>- 
pellant's  motion  for  a  new  trial,  Judgment 
was  rendered.    The  questions  discussed  and 
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relied  upon  by  counsel  for  appellant  for  re- 
versal relate  to  tbe  giving  and  refusal  to 
give  certain  InstmctlonB  and  to  the  adml»- 
slon  of  certain  evidence  in  favor  of  appellee. 

At  tbe  very  threshold  appellee's  counsel 
raise  the  question,  and  insist,  that  tbe  instmO' 
tions  given  and  refused  are  not  in  tbe  rec- 
ord for  the  reason  that  there  is  no  affirma- 
tive showing  that  they  were  filed  with  the 
clerk  of  the  lower  court,  as  required  by  the 
statute.  Cjounael  therefore  insist  that  the 
rulings  of  tbe  lower  court  on  the  giving  and 
refusing  of  instructions  cannot  be  considered 
or  reviewed  in  this  appeal.  An  examination 
Of  tbe  transcript  discloses  tbe  following 
therein  in  respect  to  the  Instructions:  "And 
now  before  tbe  beginning  of  the  argument 
plaintiff  requests  the  court  to  Instruct  tbe 
jury  in  writing  only  and  to  give  the  Jury 
each  of  the  following  instructions,  numbered 
1,  2,  3,  4.  6,  6,  7,  8,  9,  10,  11,  12,  13,  14,  and 
15."  Here  are  set  out  in  full  the  aforesaid 
instmctlons  requested  by  plaintiff  which  re- 
quest is  signed  by  its  attorneys.  The  tran- 
script then  recites:  "Tbe  above  instructions 
(setting  forth  the  numbers  from  1  to  15,  in- 
clusive) requested  by  plaintiff  are  refused  by 
the  court,  to  which  refusal  to  give  each 
separate  instruction  plaintiff  at  tbe  time  ex- 
cepts s^arately  and  severally.  [Signed] 
Thomas  J.  C!ofer,  Special  Judge."  After  this 
is  tbe  following:  "And  now  the  argument 
of  counsel  is  commenced  and  concluded,  and 
now  the  court  Instructs  the  Jury  in  writing 
and  gives  to  tbe  Jury  instructions  numbered 
1,  2,  3,  4,  5,  6,  7,  8,  and  9,  prepared  and  given 
to  the  Jury  on  the  court's  own  motion." 
Here  is  set  out  each  of  tbe  last  aforesaid  In- 
structions. It  is  then  stated  that:  "To  tbe 
giving  by  the  court  to  tbe  Jury  of  each  of  tbe 
alx>ve  instructions  numbered  (setting  forth 
the  numbers)  bn  its  own  motion  separately 
and  severally,  the  plaintiff,  at  the  time,  ex- 
cepts to  the  giving  of  each  separate  instruc- 
tion. [Signed]  Thomas  J.  Gofer,  Special 
Judge."  It  la  further  recited  that  said  in- 
structions are  tbe  only  instructions  given  by 
the  court  to  the  Jury.  After  this  is  the  fol- 
lowing: "And  now  all  the  instructions  given 
and  those  requested  by  plaintiff  and  refused 
by  the  court,  together  with  all  the  exceptions 
thereto,  are  by  tbe  court  ordered  filed  and 
made  a  part  of  the  record  in  this  case,  with- 
out a  bill  of  exceptions." 

By  subdivision  6  of  section  568,  Bums' 
Ann.  St  1906,  it  iB  provided  that  "all  the  In- 
Btmctions  given  by  tbe  court  must  be  sign- 
ed by  tbe  Judge  and  filed,  together  with  tbose 
asked  for  by  the  parties,  as  a  part  of  the 
record."  Section  1  of  an  act  concerning  pro- 
ceedings in  civil  procedure,  approved  Marcb 
9,  1903  (Acts  1903,  p.  338,  c.  193),  and  in 
.force  at  the  time  of  the  trial  of  this  cause, 
also  provides  that  "all  instructions  requested, 
whether  given  or  refused,  and  all  instruc- 
tions given  by  tbe  court  of  its  own  motion 
shall  be  filed  with  tbe  clerk  of  the  court  at 
the  close  of  tbe  instructions  to  the  Jury." 


In  Ohio,  etc.,  R.  Co.  v.  Dunn,  138  Ind.  18, 
36  N.  E.  702,  37  N.  E.  546,  this  court  said: 
"Tinder  tbe  Code  and  the  recognized  practice 
of  this  state,  there  are  three  methods  of 
making  instructions  a  part  of  the  record: 
First,  by  an  order  of  court;  second,  by  spe- 
cial exceptions  written  upon  the  margin  or 
following  each  instruction  and  signed  by  the 
Judge;  and,  third,  by  a  general  bill  of  ex- 
ceptions. In  tbe  first  and  second  methods 
tbe  instructions  receive  identification  from 
tbe  filing  required  by  the  Code."  In  Hadley 
V.  Atkinson,  84  Ind.  64,  this  court  said:  "Tbe 
record  nowhere  shows  that  these  instruc- 
tions were  filed  as  a  part  of  the  record. 
Without  this  safeguard,  instructions  might 
get  Into  tbe  record  without  having  been  given 
by  the  court"  In  Elrod  v.  Purlee,  165  Ind. 
239,  73  N.  E.  589,  74  N.  B.  1085,  a  quesUon 
similar  to  the  one  herein  involved  was  con- 
sidered. In  that  case  there  was  an  order 
book  entry  made  upon  tbe  conclusion  of  the 
trial  which  was  as  follows:  "All  of  tbe  in- 
structions given  by  tbe  court  herein  are  or-i 
dered  filed."  This  court  in  that  appeal  after 
considering  tbe  requirements  of  the  statute, 
held  that  "tbe  entry  of  the  court  should 
have  shown  that  the  instructions  were  fil- 
ed," and,  as  this  did  not  appear  by  the  record, 
it  was  held  that  the  instructions  therein  In- 
volved bad  not  been  made  a  part  of  the  rec- 
ord. In  support  of  this  holding,  tbe  court, 
on  page  242  of  165  Ind.,  page  589  of  73  N. 
E.,  and  page  1085  of  74  N.  B.,  cited  nu- 
merous decisions  of  this  court.  In  Thompson 
V.  Thompson,  156  Ind.  276,  59  N.  B.  845,  the 
court  said:  "It  is  settled  that  in  order  to 
make  the  instructions  a  part  of  the  record  in 
a  civil  case,  without  a  bill  of  exceptions, 
they  must  be  filed  in  open  court  and  tbe 
record  must  afilrmatiyely  show  they  were 
so  filed." 

Aside  from  the  order  of  the  court  directing 
that  tbe  instructions  given  and  refused  be 
filed,  there  is  nothing  whatever  to  show  that 
this  order  was  complied  with,  or  that  the  in- 
structions given  and  refused  were  actually 
filed  with  the  clerk  of  tbe  lower  court  It 
therefore  follows,  for  tbe  reasons  stated, 
that  tbe  instructions  given  and  refused  are 
not  a  part  of  tbe  record.  Consequently,  we 
are  precluded  from  reviewing  any  questions 
raised  by  appellant  relative  thereto. 

Counsel  argue  that  tbe  court  erred  In  over- 
ruling appellant's  objections  to  a  certain 
question  propounded  by  appellee,  on  cross- 
examination,  to  a  witness,  Albert  Worrell. 
In  its  motion  for  a  new  trial,  this  ruling  of 
the  court  is  assigned  as  a  reason  as  follows: 
"Because  of  error  of  law  occurring  at  the 
trial  of  said  cause,  in  tbis,  that  the  court 
erred  in  overruling  plaintiff's  objection  to  the 
following  question  asked  Albert  Worrell,  a 
witness  produced  on  behalf  of  plaintiff,  on 
cross-examination."  Here  Is  set  out  merely 
tbe  question  as  propounded  to  said  witnesB, 
but  the  motion  for  a  new  trial  is  entirely 
silent  In  respect  to  any  answer  which  was 


Digitized  by 


Google 


8S  NORTHEASTERN  RBPOBTBB. 


(Ind. 


elicited  from  the  witness  by  the  question,  or 
as  to  any  evidence  given  by  said  witness  in 
response  thereto.  It  Is  also  contended  that 
the  conrt  erred  In  overruling  plaintiff's  ob* 
Jectlon  to  a  question  propounded  to  appellee 
by  her  counsel,  when  she  was  testifying  in 
her  own  behalf,  Inquiring  of  her  as  to  what 
In  her  judgment  would  be  the  value  of  the 
residue  of  the  real  estate  after  the  construc- 
tion of  the  railroad.  The  ruling  of  the  court 
upon  this  question  Is  assigned  In  the  motion 
for  a  new  trial  substantially  the  same  as  the 
preceding  assignment  in  respect  to  the  ruling 
upon  the  question  propounded  to  the  witness 
Worrell.  The  mere  assignment  that  the 
court  erred  in  overruling  plaintiff's  objection 
to  the  question,  standing  alone  In  the  motion, 
withont  th6  latter  in  any  manner  stating  or 
(Slowing  that  the  witness  answered  the  ques- 
tion propounded,  and  what,  if  any,  evidence 
was  elicited  from  him  in  response  thereto, 
certainly  cannot  be  said  to  reveal  any  error 
arising  out  of  the  alleged  ruling  of  the  court 
If  no  evidence  was  elicited  from  the  witness 
by  the  question,  the  error,  if  any.  In  merely 
propounding  it,  would,  to  say  the  least,  be 
harmless  to  appellant  So  far  as  the  motion 
for  a  new  trial  discloses,  no  error  is  predi- 
cated on  the  ruling  of  the  court  in  permitting 
the  witness  to  give  any  evidence  which  was 
not  proper  or  legitimate,  but  the  alleged  er- 
ror is  based  wholly  upon  the  action  of  the 
trial  court  In  overruling  appellant's  objec- 
tions to  the  question.  It  has  been  repeated- 
ly affirmed  and  held  by  this  court  that  in 
the  reasons  assigned  for  a  new  trial,  because 
of  the  Improper  admission  or  rejection  of 
evidence,  the  motion  must  point  out  with 
reasonable  certainty  what  evidence  was  Im- 
properly admitted  or  excluded,  or.  In  other 
words,  the  motion  should  name  the  witness 
and  dlsdoee  what  particular  evidence  was 
admitted  or  rejected.  Coryell  v.  Stone,  62 
Ind.  307;  McGlaln  v.  Jessup,  76  Ind.  120, 
and  cases  there  dted;  Ohio,  etc.,  R.  Co.  y. 
Stein,  133  Ind.  243.  81  N.  E.  180,  32  N.  E. 
8S1,  19  L.  R.  A.  733;  Dunn  v.  State,  162 
Ind.  174,  70  N.  E.  521,  and  cases  there  cited; 
Conrad  t.  Hansen  (Ind.)  85  N.  E.  710,  and 
cases  there  cited.  In  Coryell  y.  Stone,  supra, 
the  assignment  in  the  motion  for  a  new  trial 
was  as  follows:  "Because  the  court  erred 
In  allowing  the  defendants  to  ask  Jerry  Du- 
gan,  a  witness  called  by  the  defendants, 
whether  or  not  the  testator  gave  to  witness 
Instructiona  to  enable  him  to  make  the  sur- 
vey." In  regard  to  this  assignment,  the 
court  In  that  appeal  said:  "This  seems  to  us 
too  uncertain  to  inform  the  court  of  what 
the  appellants  really  complained,  and  does 
not  refer  to  anything  to  make  It  more  cer- 
tain. It  does  not  inform  us  what  the  ques- 
tion objected  to  was,  nor  what  the  objection 
to  It  was,  nor  what  the  answer  to  the  ques- 
tion was,  nor.  Indeed,  whether  It  elicited  any 


answer  or  not,  nor  In  what  way  ttie  survey 
mentioned' was  connected  wltb  the  case." 

Guided  by  the  well-settled  rule  to  which 
we  have  referred,  and  the  assignments  In 
question  must  be  held  Insufficient  to  present 
any  question  upon  the  admission  of  evidence. 

There  being  no  available  error  disclosed 
by  the  record,  the  judgment  la  affirmed. 

HADLEY,  J„  did  not  participate. 


(«  lad.  A.  ») 

INDIANAPOUS  ft  B.  RY.  OO.  v.  OOAR. 

(No.  6,300.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Jan.  14, 19091) 

1.  Railboaos  (I  411*)— Case  Rbqcibed  am  xo 
Tkespassino  Aniuaus. 

A  railroad  company  owes  no  duty  to  the 
owner  of  animals  trespassing  on  its  right  of 
way,  when  the  same  is  properly  fenced,  and  is 
not  liable  for  injuiy  to  them,  unless  its  em- 
ployes have  been  guilty  of  wanton  and  redcleas 
misconduct  in  the  operation  of  cars. 

[Bid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1412;   Dec.  Dig.  }  411.*] 

2.  Railboads  (I  415*)— Injubt  to  AmicAts— 
Lookouts. 

A  railroad  company  need  not  keep  a  look- 
out for  animals  at  places  where  its  tracks  are 
properly  fenced. 

[E>i.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  J  14S0;   Dec.  Dig.  (  415.*] 

Appeal  from  Circuit  Court;  Henry  County ; 
John  M.  Morris,  Judge. 

Action  by  RoU  Gear  against  the  Indianapo- 
lis ft  Eastern  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wm.  A.  Brown  and  W.  H.  Latta,  for  ap- 
pellant   Horace  O.  Yergin,  for  appellee. 

WATSON,  0. 3.  Tills  was  an  action  in  two 
paragraphs  by  app^ee  for  the  killing  of  hbi 
horses  by  appellant  The  first  paragraph 
charged  the  appellant,  through  its  servants, 
with  n^llgently  running  Its  interurban  car 
at  a  high  and  dangerous  rate  of  speed  over 
Its  right  of  way,  and  carelessly  and  negligent- 
ly running  its  car  against  and  upon  appel- 
lee's horses,  thereby  killing  tbem,  when  said 
horses  had  strayed  away  and  were  upon  ap- 
pellant's track  without  any  fault  of  appellee. 
The  second  paragraph  charges  that  withont 
any  fault  of  appellee,  the  horses  entered  upon 
appellant's  right  of  way  over  an  Inferior  and 
poorly  constructed  cattle  guard  which  was 
located  thereon,  and  that  said  right  of  way 
was  not  properly  fenced  at  this  cattle  guard 
so  as  to  prevent  horses  from  entering  upon 
the  right  of  way.  The  error  assigned  in  this 
court  is  the  overruling  of  the  motion  for  Judg- 
ment on  the  interrogatories.  The  jury  re- 
turned a  general  verdict  for  appellee  in  the 
sum  of  $326,  together  with  interrogatories. 
It  is  so  well  settled  in  this  state,  when  th: 
general  verdict  controls  as  against  the  inter 
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rogatories,  that  we  deem  It  nnneceasary  to 
discuss  tbe  same  or  cite  authorities  thereon. 

The  jury  returned,  among  other  Interroga- 
tories, the  following:  "No.  6,  Did  the  plaln- 
tUTs  horses  escape  from  his  bam  npon  a  pub- 
lic highway  and  pass  along  said  public  high- 
way, thence  over  a  cattle  guard  at  the  cross- 
ing of  said  pnbllc  highway  with  the  defend- 
ant's right  of  way?  Ans.  Tes.  No.  10.  Did 
the  defendant  carelessly  and  negllgmtly  run 
said  car  against  said  horses  and  thereby  kill 
them?  Ans.  Tes.  No.  11.  If  you  answer  the 
foregoing  Interrogatory  'Tea,'  did  said  negli- 
gence consist  In  running  said  car  at  a  high 
rate  of  speed?  Ans.  No.  No.  12.  Did  the 
motorman  of  said  car  know  that  said  horses 
were  on  the  right  of  way  In  time  to  have 
avoided  striking  said  horses?  Ans.  No.  Na 
18.  Could  said  motorman  have  known  that 
said  horses  were  on  the  right  of  way  or  track 
in  time  to  have  avoided  striking  said  horses? 
Ana  Yes.  No.  13^.  Was  said  motorman  neg- 
ligent In  falling  to  see  said  horses  in  time  to 
have  avoided  striking  them?  Ans.  Tea.  No. 
14.  Was  said  cattle  guard  over  which  said 
horses  passed  upon  said  private  right  of  way 
of  the  standard  construction  adopted  and  gen- 
erally used  on  Interurban  railways  through- 
out the  United  States?  Ans.  Yes.  No.  15. 
Was  said  cattle  guard  In  any  respect  .oat  of 
repair?  Ans.  No.  No.  23.  In  what  respect, 
if  any  at  all,  was  said  cattle  guard  out  of 
repair  or  improperly  constructed?  Ans.  In 
no  respect.  No.  27.  Was  this  cattle  guard  in 
question  tbe  best-known  possible  to  construc- 
tion, all  of  Its  necessary  oses  considered? 
Ans.  Yes." 

The  answers  to  Nos.  11  and  12  show  that 
the  car  was  not  run  at  a  high  rate  of  speed, 
nor  did  the  motorman  know  of  tbe  horses  In 
time  to  avoid  the  injury,  nor  do  they  show 
any  wanton  or  reckless  conduct  of  the  motor- 
man  in  running  the  car  at  the  time  the  horses 
were  killed.  The  answers  to  the  above  inter- 
rogatories and  those  not  set  out  show  that 
the  right  of  way  was  properly  fenced  and  the 
cattle  guard  properly  constructed.  The  horses 
were  trespassing  upon  the  right  of  way  of 
appellant,  and  for  this  reason,  under  tbe  de- 
cisions of  tbe  Supreme  Court  of  this  state, 
the  company  owed  no  duty  to  the  owner ;  nor 
is  the  company  required  to  keep  a  lookout  for 
animals  on  its  right  of  way  when  the  same 
is  properly  fenced,  and  will  not  be  liable  for 
injury  to  them  unless  the  employes  were 
guilty  of  wanton  and  reckless  misconduct  In 
tbe  operation  of  the  car.  Dennis  v.  Lonls- 
vlUe,  etc.,  K.  Co.,  116  Ind.  42,  18  N.  E.  179,  1 
L.  R.  A.  448;  Chicago,  etc.,  R.  Co.  v.  Ramsey, 
168  Ind.  390,  81  N.  E.  79,  120  Am.  St  Rep. 
379. 

The  evidence  is  not  in  the  record.  We 
therefore  believe  that  Justice  will  be  best 
served  by  directing  a  new  trial  herein. 

This  Judgment  is  reversed,  and  a  new  trial 
ordered  in  this  cause. 


(43  Ind.  A.  ») 

McNBW  et  al.  V.  VERT.    (Na  6,822.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  18,  1909.) 

1.  Affxai.  akd  Ebbob  (S  721*)— Joinx  As- 
signments OF  Ebbob. 

Where  appellants  are  husband  and  Wife, 
they  may  join  in  assignments  of  error  to  review 
exceptions  severally  reserved  to  the  conclusions 
of  law  and  to  mhngs  on  separate  motions  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  2986;   Dec  Dig.  i  721.*] 

2.  Tbusts  (f  lis*)— ConaxBuonoN  ow  Tbust 
Deed — Evidence. 

In  the  construction  of  a  trust  deed,  the  pur- 
pose and  intention  of  the  parties  must  control, 
and  such  pnipose  is  to  be  determined  from  the 
terms  of  the  instrument  itself,  if  it  is  plain  and 
unambigruons ;  otherwise,  it  may  be  arrived  at 
by  considering  the  circumstances  nnder  which 
the  deed  was  executed. 

[Bd.  Note. — For  other  cases,  see  Trusts,  Dec. 
Dig.  {  118.*] 

3.  Tbusts  ({  l91*>-OoN8mironoN  or  Deed— 
Poweb  of  Tbustee  to  Seix. 

A  deed  conveyed  property  to  a  trustee  for 
the  support  of  the  grantor  daring  life,  gave  the  - 
tmstee  power  to  sell  the  property  or  any  neces- 
sary part  them^  to  carry  oat  the  purpose  of  the 
deed,  and  provided  that  if  any  of  the  propertv 
or  proceeds  thereof  should  remain  on  the  death 
of  the  grantor,  after  deducting  reasonable  com- 
pensation for  the  trustee,  the  remainder  should 
go  to  and  become  the  property  of  a  person 
named.  Held,  that  the  power  of  the  trustee  to 
sell  did  not  cease  on  the  death  of  the  grantor, 
but  a  sale  by  him  after  that  time  for  the  pay- 
ment of  his  compensation  and  expenses  conveyed 
the  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec; 
Dig.  i  191.*] 

4.  Tbuots  (S   196*)— Suppobt  of  Obantob— 
Good  Faith  of  Tbubtee. 

The  trustee,  invested  with  jpower  to  sell 
snch  property  as  in  his  judgment  is  necessary  to 
pay  the  expenses  incident  to  the  support  of  the 
grantor  and  his  own  compensation  pursuant  to 
the  purpose  of  the  trust,  is  bound  to  exercise 
perfect  good  faith  toward  the  person  entitled 
to  the  property  remaining  after  the  termination 
of  the  tmst  by  the  death  of  the  grantor  creat- 
ing it. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Dec. 
Dig.  i  196.«] 

Appeal  from  Circuit  Court,  l^pton  Coun- 
ty;   J.  F.  Elliott,  Judge. 

Action  by  Anna  Rebecca  Vert  against  Dora 
McNew  and  others.  From  a  Judgment  for 
plalntiir,  defendants  appeal.  Reversed,  and 
new  trial  directed. 

Oglebay  &  Oglebay,  for  appellantB.  F.  R. 
Bonifleld  and  Theo.  J.  Moll,  for  appellee. 

RABB,  J.  This  action  was  brought  by  the 
appellee  to  quiet  her  title  In  and  to  a  certain 
10  acres  of  land  in  Tipton  county.  The  ap- 
pellant May  McNew  was  admitted  as  a  party 
defendant  on  her  petition,  and  filed  a  cross- 
complaint  seeking  to  quiet  title  in  her  tot 
the  same  premises.  Issues  were  formed,  a 
trial  had,  special  findings  of  fact  rendered, 
and  conclusions  of  law  stated  thereon.  Ex> 
ceptlons  were  severally  reserved  by  each  ap- 


*Tat  otber  cms  see  same  topic  and  section  NUMBBR  In  Dec.  *  Am.  Digs.  1907  to  date,  ft  Beportsr  Indszes 
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pellant  to  each  conclusiozi  of  law  stated. 
Each  appellant  separately  moved  the  court 
for  a  new  trial,  which  motion  was  overruled, 
and  judgment  rendered  on  the  special  find- 
ings In  favor  of  the  appellee.  Appellants 
join  In  the  assignment  of  errors  In  this  court, 
and  the  errors  assigned  and  relied  upon  for 
a  reversal  are  that  the  court  erred  In  Us  con- 
clusions of  law  upon  the  facts. 

The  point  is  made  by  appellee  that  the  ex- 
ceptions to  the  conclusions  of  law  stated  by 
the  court  being  several,  and  appellants'  mo- 
tion for  a  new  trial  being  several,  the  joint 
assignment  of  errors  here  presents  no  ques- 
tion In  this  court.  The  pleadings  and  the 
special  findings  disclose  that  appellants  are 
husband  and  wife.  Hence  the  rule  Invoked 
by  the  appellee  has  no  application.  Stewart 
V.  Babbs,  120  Ind.  568,  22  N.  E.  770;  Magel 
V.  Milligan,  150  Ind.  682,  50  N.  E.  564,  65 
Am.  St.  Rep.  382. 

The  appellee  claims  title  to  the  premises 
In  dispute  under  a  trust  deed  executed  by 
Anna  S.  Price  to  one  Philander  F.  Scudder. 
Appellant  May  McNew  claims  title  under  a 
deed  executed  to  her  by  Scudder,  the  trus- 
tee, subsequent  to  the  death  of  Anna  S.  Price, 
the  grantor  In  the  trust  deed,  and  the  deci- 
sion of  the  case  turns  on  the  proper  con- 
struction to  be  given  the  trust  deed.  The 
terms  of  this  deed,  so  far  as  they  are  nec- 
essary to  a  decision  of  the  question  Involved, 
are  as  follows :  "This  Indenture  wltnesseth : 
That  Anna  S.  Price,  unmarried,  and  over 
twenty-one  years  of  age,  *  ♦  *  conveys 
and  warrants  to  Philander  F.  Scudder, 
•  •  •  In  trust,  subject  to  and  for  the  pay- 
ment of  two  mortgages  heretofore  executed 
by  the  grantor  and  payable  to  the  common 
school  fund  and  William  R.  Oglebay,  re- 
spectively, and  for  the  support  of  the  gran- 
tor, giving  to  the  grantee  herein  full  power  to 
sell  and  dispose  of  the  same,  or  so  much 
thereof  as  may  be  necessary.  In  his  judg- 
ment, to  carry  out  the  same,  or  to  renew 
the  mortgages  thereon,  giving  him  full  pow- 
er to  sell  and  convey  the  same  by  deed,  or 
to  renew  by  mortgage,  to  carry  out  the  pur- 
poses, and  at  the  death  of  said  Anna  S.  Price, 
if  any  of  said  real  estate,  or  the  proceeds 
thereof  remain,  then  after  deducting  reason- 
able compensation  for  the  grantee  herein, 
the  remainder  to  go  and  become  the  property 
of  Anna  Rebecca  Nlfong." 

The  appellee  is  the  same  person  named  In 
the  deed  as  Anna  Rebecca  Nlfong ;  she  hav- 
ing Subsequently  intermarried  with  one  Vett. 
The  court  finds,  among  other  things,  that 
there  was  still  due  the  trustee  for  his  serv- 
ices as  such,  at  the  time  of  the  death  of  the 
said  Anna  S.  Price,  the  sum  of  $200,  no  part 
of  which  had  been  paid.  There  is  also  a 
finding  that  there  was  due  to  the  appellants, 
at  the  time  of  the  death  of  the  grantor,  the 
sum  of  $80,  for  services  rendered  in  taking 
care  of  her  in  her  last  Illness.  The  land  was 
sold  by  the  trustee,  and  conveyed  to  the  ap- 
pellant May  McNew,  subsequent  to  the  death 


of  Anna  S.  Price,  to  pay  the  $200  due  him 
as  compensation,  and  the  appellants  for  the 
sum  due  them  for  taking  care  of  the  said 
Anna  S.  Price  during  her  last  sickness,  and 
the  sum  of  fTO,  funeral  expenses  of  the  said 
Anna  S.  Price,  which  were  paid  by  the  trus- 
tee. Appellee  contends  that  the  deed  of  An- 
na S.  Price  conveyed  the  remainder  in  fee  in 
said  land  to  her,  subject  only  to  be  divested 
by  a  sale  by  the  trustee  during  the  life  of 
the  grantor,  for  the  purpose  of  carrying  out 
the  trust  created  by  the  deed,  but  that  upon 
the  death  of  the  grantor  tiie  contingency  by 
which  her  title  might  be  divested  was  ex- 
tinguished, and  she  became  the  absolute  and 
unconditional  owner  of  the  fee-simple  estate 
In  the  land,  and  the  trustee's  power  to  sell, 
conveyed  by  the  deed,  expired,  and  that  bis 
deed  subsequently  made  for  the  premises  to 
appellant  May  McNew  was  consequently  void. 
Appellant  contends  that  the  deed  of  Anna  S. 
Price  conferred  a  power  on  the  trustee  to 
sell  the  entire  estate  and  title  In  the  prem- 
ises for  the  certain  named  purposes,  and  that 
the  deed  coupled  this  power  with  an  Interest, 
to  wit,  the  title,  which  he  was  thus  empow- 
ered to  sell,  and  that,  the  power  to  sell  be- 
ing thus  coupled  with  an  interest,  It  was  not 
revoked  by  the  death  of  the  grantor,  but 
might  still  be  exercised  by  him  for  the  pur- 
poses of  carrying  out  the  trust 

In  the  construction  of  any  instrument  the 
purpose  and  intention  of  the  parties  making 
the  contract  must  control.  That  purpose  and 
Intent  is  to  be  arrived  at  from  the  terms  us- 
ed In  the  instrument.  If  it  is  plain  and  unam- 
biguous; otherwise  It  may  be  arrived  at  by 
considering  th«  circumstances  under  which 
the  instrument  was  executed.  And,  la  de- 
termining the  elTect  that  is  to  be  given  to  the 
deed  of  Anna  8.  Price,  it  is  important  that 
the  court  should  determine  the  purpose  and 
intention  of  the  maker  in  Its  execution.  It 
seems  entlrdy  clear  from  its  terms  that  the 
main  purpose  of  Anna  S.  Price,  in  the  execu- 
tion of  this  deed,  was  to  dedicate  the  land 
conveyed  thereby  to  her  sui^ort  and  mainte- 
nance. She  very  evidently  designed  that  the 
entire  title  and  estate  in  the  land,  if  neces- 
sary, should  be  used  by  the  trustee  In  her 
support  It  was  not  her  purpose  to  convey 
to  the  appellee  the  absolute  fee-simple  estate 
In  the  land,  reserving  to  herself  and  her 
trustee  but  an  estate  therein  for  life,  to  be 
applied  by  the  trustee  to  her  support  It 
was  manifestly  not  the  grantor's  intention 
that  the  appellee  should  have  any  interest  or 
estate  either  in  the  lands  or  its  proceeds,  ex- 
cept what  remained  after  her  support  and 
the  reasonable  compensation  to  the  trustee 
for  his  services  had  been  taken  out  The 
trust  created  by  the  deed  fully  empowered 
the  trustee  to  incur  whatever  expense  was 
necessary  for  the  comfortable  support  and 
maintenance  of  the  grantor  in  the  land,  and 
it  was  the  purpose  and  Intention  that  what- 
ever expenses  were  incident  to  her  care  and 
support  should  be  charged  upon  the  land. 
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and  the  absolute  title  to  the  land  was  placed 
in  the  hands  of  the  trustee  to  sell  for  the 
purpose  of  defraying  these  expenses,  includ- 
ing also  his  compensation  for  his  services 
as  such  trustee.  The  power  to  sell  the  land 
for  this  purpose  was  coupled  with  the  estate 
and  interest  which  the  deed  conyeyed  to  him, 
and  whether  the  power  to  sell  was  exercised 
before  the  expense  was  incurred,  or  after  It 
was  incurred,  could  make  no  difference.  It 
was  the  intention  that  the  land  should  pay 
these  expenses.  The  jwwer  which  the  trus- 
tee had  thus  invested  in  him  to  sell  the  land 
for  the  purpose  of  the  trust  being  coupled 
with  the  absolute  title  to  the  premises,  it 
followed  that  the  death  of  the  grantor  did 
not  destroy  the  power  created.  JeffersonvUle 
Ass'n  V.  Fisher,  7  Ind.  699 ;  Rowe  v.  Beckett 
et  al.,  30  Ind.  164,  95  Am.  Dec.  676 ;  Rowe  v. 
Lewis,  30  Ind.  163 ;  Hawley,  Adm'r,  v.  Smith, 
45  Ind.  183. 

The  court  having  found  that  there  was 
f200  due  the  trustee  for  his  services,  and 
the  deed  very  evidently  contemplating  that 
these  services  should  be  paid  from  the  land, 
and  investing  the  trustee  with  the  power  to 
sell  the  land,  and  with  the  title  to  the  land, 
we  think  it  follows  that  the  sale  made  by 
the  trustee  after  the  death  of  Anna  S.  Price 
was  not  void.  The  case  in  this  respect,  we 
think,  is  not  dissimilar  in  principle  from 
that  of  a  deed  made  by  a  debtor  to  a  trus- 
tee for  the  benefit  of  his  creditors,  wherein 
the  trustee  Is  authorized  to  sell  the  land  and 
pay  the  debts.  The  death  of  the  grantor 
would  clearly  have  no  effect  upon  the  power 
of  the  trustee  to  act.  The  land  was  set  apart 
by  the  deed  to  the  payment  of  the  debts,  and 
the  creditors  had  the  right  to  have  It  so  ap- 
plied. In  this  case  the  land  is  here  set  apart 
by  this  deed  and  dedicated  by  the  grantor  to 
the  payment,  among  other  things,  of  the 
compensation  of  the  trustee,  and  until  that 
compensation  was  paid  the  trust  was  not 
fulfilled. 

The  special  finding  of  facts  discloses  that 
the  land  was  sold  by  the  trustee  for  an  ex- 
press consideration  of  $800,  but  that  the 
real  consideration  was  the  payment  to  the 
trustee  of  |200,  as  his  compensation  for  his 
services  as  trustee,  $70  for  funeral  expenses 
paid  by  him  for  Anna  S.  Price,  and  the  serv- 
ices of  the  appellants  In  caring  for  the  de- 
ceased during  her  last  sickness,  which  the 
court  finds  was  of  the  value  of  $80.  While 
the  trustee  was  invested  with  power  to  sell 
the  land  to  pay  the  expenses  Incident  to  the 
support  of  the  grantor,  and  his  compensa- 
tion, he  was  bound  to  exercise  perfect  good 
faith  toward  the  appellee  In  respect  to  the 
sale.  The  deed  creating  the  trust  makes  him 
the  trustee,  not  only  for  Anna  S.  Price,  but 
t<x  the  appellee,  and  in  selling  the  land  he 
was  bound  to  exercise  that  power  in  the  in- 
terest of  appellee.  The  fact  that,  in  fixing 
the  consideration  for  the  land,  he  allowed  to 


the  appellants,  as  compensation  for  caring 
for  the  deceased,  a  sum  grossly  in  excess  of 
what  was  Justly  due  them,  raises  a  strong 
inference  of  bad  faith  on  his  part.  The  ques- 
tion of  the  bona  fides  of  the  sale  made  to 
the  appellants  seems  not  to  have  been  involv- 
ed in  the  controversy. 

The  Judgment  of  the  court  below  is  re- 
versed, and  we  think  the  ends  of  Justice  will 
be  subserved  by  directing  a  new  trial 


(43  Ind.  A.  646) 
WRIGHT  et  aL  V.  FLOXD  et  aL    (No. 
6,242.)! 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Jan.  14,  1909.) 

1.  COBPOBATIONS    (§    298*)  —  Officebs  —  Au- 

THOBITY — DiEECTOBS. 

A  corporation  acts  by  a  majority  of  its 
board  of  directors  or  trustees,  or  at  least  a 
majority  of  a  quorum  present  at  a  meeting  regu- 
larly called,  and  one  or  more  members  less  than 
Such  majority  cannot  bind  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1302-1309;   Deo.  Dig.  f  298.*] 

2.  COBPOBATIONS     (§     206*)  —  Membkbs     akd 

Stockholdebs— Suing  ow  Behaut  of  Cob- 

POBATION — Right  to  Sue. 

Shareholders  or  stoclsholders  in  a  corpora- 
tion, or  interested  members,  may  isue  on  its  be- 
half to  protect  its  interests,  and  incidentally 
their  own  interest ;  but  in  doing  so  they  must 
show  their  interest,  and  that  a  demand  has  been 
made  on  the  corporation  to  sue  and  a  refusal  so 
to  do,  or  that  such  demand  would  be  unavailing. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  791-796 ;   Dec  Dig.  §  206.»] 

8.  COBPOBATIONS    (§    282*) — Officebs — Eixc- 

TiONs— ELioiBiLrrr. 

In  the  absence  of  a  statute  or  rule  of  the 
corporation,  a  member  of  Its  board  of  directors 
or  trustees  need  not  be  a  member  or  a  share- 
holder of  the  corporation. 

[Ed.  Note.— For  other  oases,  see  Corporations, 
Cent.  Dig.  §§  1189-1194 ;   Dec.  Dig.  f  282.*] 

4.  Cobpobations  (f  211*)  —  Membees  and 
Stockholders— Suing  on  Behalf  of  Cob- 
poBATioN— Pleading. 

A  complaint  in  a  suit  on  behalf  of  a  cor- 
poration by  a  minority  of  its  board  of  trustees, 
which  does  not  aver  any  statute  or  rule  requiring 
the  trustees  to  be  members  of  the  corporation, 
and  merely  avers  that  i^aintlffis  are  members  of 
the  board,  does  not  show  that  they  have  snffl- 
cient  interest  to  prosecute  the  salt. 

[EJd.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  211.*1 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty; A.  H.  Plummer,  Judge. 

Action  by  Milton  Wright  and  others  against 
Halleck  W.  Floyd  and  others.  From  a  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af" 
firmed. 

M.  L.  Spencer,  W.  A.  Branyan,  and  C.  W. 
Watklns,  for.  appellants.  S.  M.  Sayler  and 
Lesh  &  Lesh,  for  appellees. 

HADLET,  J.  Appellants  sued*  appellees 
to  set  aside  a  Judgment  against  the  United 
Brethren  Publishing  Establishment,  a  cor- 
poration, and  In  favor  of  the  Local  Endow- 


•For  other  case*  see  «am*  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1947  to  date,  &  Reporter  Indezef 

'Rehearing  denied.    Transter  denied. 
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ment  Board  for  Central  Cburch  of  the  United 
Breturen  In  Cbrist  of  Rolireravllle,  Md., 
which,  It  1b  averred,  was  based  upon  a  fraud- 
ulent claim  and  a  fraudulent  confession  of 
Judgment,  all  to  the  knowledge  of  all  of  the 
parties  Interested.  It  Is  averred:  "That  ap- 
pellants, together  with  appellees  Floyd,  Bar- 
naby,  Tharp,  and  Montgomery,  constitute 
the  board  of  trustees  of  the  appellee,  the 
United  Brethren  Publishing  Establishment, 
and  have  the  management  of  Its  affairs;  that 
said  above-named  appellees  constitute  the 
majority  of  the  board  of  trustees  of  said  cor- 
poration, and  over  the  protests  of  appellants 
did  and  performed  the  acts  complained  of, 
and  appellants  bring  said  action  for  the  use 
and  benefit  of  said  publishing  establishment 
It  la  nowhere  averred  that  appellants  are 
members  either  of  the  corporation  or  of  the 
church,  for  whose  benefit  the  printing  es- 
tablishment was  operated,  or  that  they  have 
any  Interest  whatever  In  the  controversy  ei- 
ther as  shareholder,  stockholder,  member,  or 
beneficiary.  Moreover,  It  is  apparent  from 
the  averments  of  tl>e  complaint  that  appel- 
lants seek  to  bring  the  action  as  minority 
trustees  and  In  their  trust  capacity  for  the 
benefit  of  the  corporation. 

The  question  we  are  called  upon  to  decide 
la  whether  they  thereby  show  sufficient  Inter- 
est to  prosecute  this  suit.  It  cannot  be  said 
that  the  corporation  Is  prosecuting  the  suit, 
since  the  corporation  only  acts  by  a  majority 
of  Its  board  of  trustees,  or  at  least  a  majority 
of  a  quorum  present.  Price  v.  Railroad  Co., 
18  Ind.  58;  Cook  on  Corp.  {  712.  And  It  is 
well  settled  that  one  or  more  members  and 
less  than  such  majority  of  a  board  cannot 
bind  the  corporation  to  any  action.  Cook  on 
Corp.,  supra;  Noblesvllle,  etc.,  Co.  v.  Loehr, 
124  Ind.  79,  24  N.  E.  579;  Allemong  et  al.  v. 
Simmons  et  al.,  124  Ind.  199,  23  N.  E.  768. 
In  Cook  on  Corporations,  supra,  the  learned 
author  says:  "All  contracts  of  a  corporation 
are  to  be  made  by  or  under  the  direction  of 
its  board  of  directors.  The  board  of  directors 
make  corporate  contracts  by  a  regular  vote  of 
the  board.  •  •  •  The  board  of  directors 
have  the  widest  of  powers.  All  of  the  various 
acts  and  contracts  which  a  corporation  may 
enter  Into  are  entered  Into  by  and  through  the 
board  of  directors.  The  board  of  directors 
make  or  authorize  the  making  of  the  notes, 
billB,  mortgages,  sales,  deeds,  Hens,  and  con- 
tracts generally  of  the  corporation.  They  ap> 
point  the  agents,  direct  the  business,  and 
govern  the  policy  and  plans  of  the  corpora- 
tion. •  •  •  They  institute,  prosecute,  com- 
promise, or  appeal  suits  at  law  and  in  equity 
which  the  corporation  brings  or  has  brought 
against  it.  But  there  are  limitations  on  their 
powers.  If  the  board  of  directors  attempt  to 
do  an  actVr  make  a  contract  which  the  cor- 
porate charter  does  not  give  the  corporation 
the  power  to  do  or  enter  into,  then  any  stock- 
holder  may   enjoin   that   act  or  contract. 


Moreover,  the  directors  can  contract  and  act 
only  as  a  board,  duly  notified  and  assembled. 
The  members  of  the  board  cannot  agree  sepa- 
rately and  outside  of  the  meeting  and  there- 
by bind  the  corporation.  Nor  can  a  minority 
of  the  board  meet  and  bind  the  board.  A  ma- 
jority must  be  present,  and  thm  a  majority 
of  that  majority  binds  the  corporation.  A 
single  director  has  no  power  to  contract  for 
the  corporation."  Neither  can  It  be  said  that 
they  are  bringing  it  as  Interested  members, 
since  there  is  no  averment  of  their  being 
such.  It  does  not  appear  that  they  have  aaf 
personal  interest  in  the  controversy. 

It  is  well  settled  that  shareholders  or 
stockholders  in  a  corporation,  or  an  interest- 
ed member,  may  bring  suit  on  behalf  of  the 
corporation  to  protect  the  Interest  of  the  cor- 
poration and  Incidentally  the  interest  of  the 
members;  but,  in  doing  so,  th6ir  interest 
must  be  shown,  and  it  also  must  be  shown 
that  a  demand  has  been  made  upon  the  cor- 
poration to  protect  such  interest,  and  a  re- 
fusal so  to  do,  or  such  facts  be  exhibited  aa 
show  that  such  demand  would  be  unavailing. 
Carter  v.  Olass  Co.,  85  Ind.  180;  Sheridan 
Brick  Works  v.  Marlon  Trust  Co.,  157  Ind. 
292,  61  N.  B.  666,  87  Am.  St  Rep.  207;  Tevls 
v.  Hammersmith,  31  Ind.  App.  281,  66  N.  E. 
79,  912;  Wayne  Pike  Co.  V.  Hammons,  128 
Ind.  368,  27  N.  E.  487;  Cook  on  Corp.  f  760. 
But  we  have  made  dUIgent  searcb  and  have 
been  unable  to  find  any  authority  warranting 
a  member  of  the  board  of  trustees  or  di- 
rectors to  bring  such  a  suit  in  his  tmst  ca- 
pacity, or  In  his  personal  capacity,  solely  by 
reason  of  his  interest  on  account  of  such 
membership,  since  such  m«nberBhlp  gives 
him  no  personal  Interest  In  the  absence  of 
a  statute  or  rule  of  the  corporation,  a  mem- 
ber of  a  board  of  directors  or  trustees  does 
not  necessarily  have  to  be  a  member  or  Share- 
holder of  such  corporation.  Cook  on  Corp. 
J  11. 

The  complaint  does  not  show  under  what 
statute  the  appellee  printing  establishment 
was  organized,  neither  does  it  aver  any  role 
requiring  the  trustees  of  such  corporation  to 
be  a  member,  and  under  such  circumstances 
the  mere  averment  of  plaintiff  that  he  Is  a 
member  of  the  board  of  trustees  is  not  suffi- 
cient to  show  such  Interest  as  to  authorize 
the  prosecution  of  suits  of  this  character. 
It  Is  dear  that  where  a  suit  is  prosecuted,  as 
this  is  prosecuted  on  behalf  of  the  corpora- 
tion by  minority  members  of  the  board  of 
trustees,  a  determination  of  such  cause  would 
not  be  an  adjudication  of  the  rights  of  the 
corporation  in  the  controversy,  since  the  cor- 
poration does  not  prosecute  the  action.  Nor 
would  it  be  an  adjudication  of  the  right  of 
a  member  or  shareholder  to  prosecute  sndi 
an  action  In  the  name  of  the  corporatlMi, 
since  It  does  not  appear  that  such  member  or 
shareholder  has  so  prosecuted  the  i 

Judgment  affirmed. 
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(43  Ind.  A.  n)       . 

RBMM  ▼.  liANDON.    (No.  6318.) 

(Appellate  Coatt  of  Indiana,  Division  No.  2. 

Jan.  14, 1909.) 

1.  Retobmation  of  iRSTBUiuNTa  a  1*)— Jl7- 
BISDICnOIT  OF  Equitt. 

£)(iuit7  has  power  to  leform  and  correct 
written  instrnments. 

[Ki.  Note.— For  otlier  ca^es,  see  Reformation 
of  Instruments,  Cent.  Dig.  S  1 ;   Dec.  Dig.  f  1.*] 

2.  Refobmatioh  of  IsaTBinraNTS  (g  28*)  — 

SnB8E(}T7irNT   PXTBCHASKBS— NOTICE   OF   MIS- 
TAKE. 

Refomuition  of  an  instrument  entitling  a 
party  to  an  interest  in  land  ma^  be  made  as 
ai^nst  a  Bnbseqnent  purchaser  with  notice  of  a 
mistake  therein. 

['Sa.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent.  Dig.  |  111;  Dec.  Dig. 
128.*] 

&  Landlobd  and  Txitaitt  (t  90*)— HoLDiira 
OTEB  WITH  Consent— luFucAiioK  or  New 
Lease. 

The  holding  over  by  a  tenant,  either  with 
the  express  or  implied  consent  of  the  landlord, 
creates  by  implication  a  new  lease  for  another 
term  of  eaual  duration,  and  on  the  same  condi- 
tions as  toe  original  tenancy. 

[X!d.  Note.— For  other  eases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  284 ;  Dec.  Dig.  |  90.*] 

4.  Fbauds.  Statute  of  (§  58*)— Renew  ai  or 
Lease— ExBBCiss  of  Option— Wbitten  No- 
TICB — Necessitt  . 

Though  Bums'  Ann.  St.  1908,  i  7462,  de- 
clares that  a  lease  for  more  than  three  years 
must  be  in  writing,  and  section  80oi  that  gen- 
eral tenancies  are  from  year  to  year,  where  a 
lessee,  at  the  expiration  of  his  term,  under  a 
lease  giving  him  an  optirai  to  extend  it  for  seven 
years,  verbally  notified  the  lessor  of  his  inten- 
tion to  exercise  the  option  reserved,  and  such 
notice  was  accepted,  and  the  lessee  continued  in 
possession,  paying  rent  as  agreed,  be  was  en- 
titled to  the  full  extended  term,  and  he  did  not 
become  a  tenant  from  year  to  year,  as  in  the 
case  of  a  tenant  holding  over. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dec.  Dig.  i  58.*] 

8.  Tendob  and  Pttbchaseb  ({  228*)  —  Sau: 

Subject  to  Lease— Bona  Fide  Pdbchaseb. 

One  who  bought  with  full  Icnowledge  of  a 

tenant's  rights  and  subject  to  them,  is  not,  as 

against  the  rights  of  such  tenant,  a  good-faith 

purchaser. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Dec.  Dig.  S  228.*] 

Appeal  from  Circuit  Court,  Whitley  Comi- 
ty;  Jos.  W.  Adair,  Judge. 

Action  by  John  B.  Remm  against  Edward 
Landon.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    AfDrmed. 

Walter  Olds  and  Andrew  A.  Adams,  for 
appellant  W.  F.  McNagny,  B.  E.  Gates,  and 
D.  V.  Whlteleather,  for  appellee. 

COMSTOCE,  P.  J.  AppellBAt,  plaintiff 
belovr,  sued  the  appellee,  Edward  Landon, 
to  obtain  possession  of  real  estate  described 
in  the  complaint,  after  giving  three  months' 
notice  to  appellee  to  yield  possession  at  the 
end  of. the  cnrrent  year  of  bis  tenancy.  In 
July,  1905,  the  appellant  purchased  the  prop- 
erty from  Charles  Meyer  and  wife,  and  while 
appellee  was  in  possession  as  tenant    The 


complaint  Is  In  the  ordinary  form  of  action 
between  landlord  and  tenant.  The  appellee 
filed  his  amended  cross-complaint,  averring 
that  he  was  appellant's  tenant  under  a  writ- 
ten lease,  made  to '  him  by  his  appellant's 
grantor,  which  entitled  him  to  possession  of 
the  premises  until  the  year  1912;  that  said 
lease  contained  certain  errors  and  mlstalceB, 
which  he  aslcs  to  have  corrected,  and  upon 
such  correction  being  made,  he  prays  for  de- 
cree of  spedflc  performance  of  said  lease 
and  for  an  injunction  restraining  appellant 
from  Interfering  with  his  right  under  said 
lease.  Appellee  also  filed  an  answer,  aver- 
ring the  same  facts  as  set  out  in  the  cross- 
complaint,  but  in  addition  thereto  set  out 
various  matters  of  est<^pel  against  appel- 
lant l%e  court  overruled  a  demurrer  for 
want  of  facts  to  said  amended  cross-com- 
plaint, to  said  answer  and  counterclaim,  re- 
spectively, and,  appellant  refusing  to  plead 
further,  a  decree  was  rendered  correcting 
and  reforming  the  lease  set  up  In  the  amend- 
ed cross-complaint  and  a  decree  of  specific 
performance  of  said  lease  by  appellant,  and 
enjoining  him  from  interfering  with  the 
rights  of  said  appellee  under  said  lease  and 
for  costs.  The  averments  of  defendant's  an- 
swer are  substantially  the  same  as  in  the  croes- 
complalnt  and  If  the  cross-complaint  Is  suf- 
ficient to  withstand  a  demurrer,  the  Judgment 
must  be  affirmed.  It  Is  the  claim  of  appellant 
that  the  lease  held  by  Landon  described  prop- 
erty In  another  part  of  Columbia  City.  The 
lease  between  Landon  and  Meyer  provided: 
"This  lease  shall  end  and  terminate  on  the 
24th  day  of  February,  1905,  unless  upon  the 
<H>tlon  of  said  Landon,  It  shall  be  extended  to 
the  24th  day  of  February,  1912."  Appel- 
lant contends  that  as  appellee  did  not  give 
his  lessor  any  written  notice  of  bis  electlcm 
to  hold  for  the  additional  term  of  seren 
years,  the  same  expired  by  limitation  on  the 
24th  day  of  February,  1905,  and  at  the  time 
of  the  purchase  he  was  a  tenant  from  year  to 
year,  having  held  over  after  his  lease  ex- 
pired. Apptilee  in  bis  cross-complaint  ad- 
mitted bis  tenancy,  but  be  denied  that  it  was 
a  tenancy  from  year  to  year,  and  alleged 
that  he  held  the  premises  under  a  written 
lease,  which  had  heretofore  been  executed  by 
appellant's  grantor,  Meyer. 

In  part  is  is  averred,  in  substance,  that  for 
many  years  prior  to  the  execution  of  said 
lease  said  Meyer  had  occupied  the  demised 
premises  for  a  saloon  and  salesroom,  and 
that  said  premises  had  become  generally 
known  as  "Meyer's  saloon."  That  said  Mey- 
er had  built  up  a  large  and  prosperous  busi- 
ness In  said  premises,  which  were  located 
upon  the  principal  street  In  Columbia  City, 
Ind.  That  said  Meyer  at  the  date  of  said 
lease  was  the  owner  of  the  demised  prem- 
ises, and  proposed  to  sell  his  stock  of  goods 
and  merchandise  to  the  appellee  for  an  ade- 
quate consideration,  and  as  an  inducement 


•Tor  other  cmm  see  mud*  toplo  and  section  NUMBBR  in  Doe.  *  Am.  Digs.  Wtt  to  date,  *  Reportsr  Indezoa 
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to  said  sale  proposed  to  execute  to  the  ap^ 
pellee  a  written  lease  of  said  premises  run- 
ning until  February  24,  1905,  at  a  monthly 
rental  of  $50,  which  lease  should  provide 
that  the  appellee  should  have  the  option  to 
extend  it  to  the  24th  day  of  February,  1912. 
That  the  appellee  purchased  from  the  said 
Meyer  his  stock  of  goods  and  furniture. 
That  appellee  paid  $3,000  more  for  the  stock 
of  goods  purchased  than  he  otherwise  would 
in  consideration  of  said  lease  to  him.  That 
in  writing  said  lease,  which  said  Meyer  af- 
terward duly  executed,  there  was  a  mistake 
in  describing  the  leased  premises,  which  oc- 
curred through  the  mutual  error,  mistake, 
and  inadvertence  of  the  parties  to  said  lease. 
Said  erroneous  description  consisted  in  locat- 
ing said  premises  upon  lot  7  in  block  6  in 
the  original  plat  of  the  town  of  Columbia, 
now  called  the  city  of  Columbia  City,  in- 
stead of  upon  lot  6  in  the  same  block,  said 
lot  7  lying  Immediatdy  east  and  adjoining 
said  lot  6,  but  that  the  appellee  took  actual 
possession  of  the  right  premises  with  the 
full  knowledge  and  consent  of  his  lessor,  and 
expended  large  sums  of  money  In  adapting 
said  premises  to  his  wants  and  use,  making 
repairs  thereon,  both  temporary  and  perma- 
nent in  their  character.  That  one  of  the 
principal  Inducements  to  appellee  to  pur- 
chase said  stock  of  goods  and  to  enter  into 
said  lease  was  the  fact  that  under  the  provi- 
sions of  said  lease  he  could  occupy  said  prem- 
ises for  a  long  period  of  time,  and  use  the 
furniture  and  fixtures  therein  in  the  places 
for  which  they  had  been  especially  made,  and 
to  which  they  were  especially  adapted,  and 
that  he  would  by  said  purchase  acquire  the 
good  will  of  the  business  theretofore  con- 
ducted by  said  Meyer  In  said  premises.  That 
subsequently  to  the  execution  of  said  lease 
said  Meyer  and  his  wife  conveyed  the  leased 
premises  to  the  appellant  That  the  leased 
premises  consisted  of  a  two-story  brick  build- 
ing, and  that  at  the  date  of  the  lease  there 
was  no  building  upon  said  lot  7  in  block  6 
which  corresponded  to  the  building  so  leased 
to  the  appellee.  That  the  conveyance  to 
appellant  was  made  on  July  25.  1905.  That 
prior  to  his  purchase  appellant  knew  that 
appellee  was  occupying  said  premises  in  good 
faith  under  said  lease.  That  they  were  lo- 
cated upon  said  lot  6.  That  the  appellee 
fully  informed  appellant  that  he  had  a  lease 
for  said  premises  executed  by  said  Charles 
Meyer,  the  owner  thereof,  and  that  under 
said  lease  the  appellee  was  entitled  to  hold 
and  occupy  said  premises  until  the  24th  day 
of  February,  1912.  That  he  had  exercised 
his  option  contained  in  said  lease  to  so  hold 
said  premises  until  said  date.  That  before 
he  took  said  conveyance  the  appellant  was 
expressly  and  directly  notified  by  his  gran- 
tors that  he  must  take  the  same  subject  to 
the  rights  of  the  appellee  under  said  lease, 
and  that  when  appellee  purchased  the  stock 
of  goods,  furniture,  fixtures,  and  good  will 
of  the  saloon  of  said  Charles  Meyer,  the  said 


Meyer  had  agreed  with  the  appellee,  as  part 
of  the  consideration  for  said  purchase,  that 
appellee  should  remain  in  possession  of  said 
premises  until  February  24,  1912,  If  he  chose 
so  to  do.  That  the  first  three  years  of  the 
lease  had  expired  on  February  24,  1905,  but 
that  the  appellee  had  remained  in  possession 
of  said  premises  and  paid  rent  therefor,  in 
accordance  with  the  terms  of  said  lease,  until 
the  time  of  the  conveyance  to  appellant. 
That  when  appellant  took  bis  said  convey- 
ance for  said  premises,  he  then  knew  that 
his  grantors  honestly  believed  that  the  de- 
scription in  said  lease  to  appellee  covered 
the  building  which  the  appellant  was  about 
to  purchase,  and  that  the  appellee  was  in 
good  faith  occupying  said  premises  under 
said  lease  believing  that  they  were  accurate- 
ly described  therein.  That  at  the  expira- 
tion of  three  years  from  the  date  of  said 
lease,  the  appellee  exercised  his  option  given 
therein  to  continue  to  occupy  said  premises 
until  February  24,  1912,  and  that  he  gave  his 
lessors  notice  that  he  would  continue  his  oc- 
cupancy until  said  date.  That  he  did  not 
know  of  the  said  mistake  in  the  description 
'lutil  long  after  the  plaintiff  had  received  his 
conveyance.  That  with  full  knowledge  of  all 
said  facts  the  appellant  ratified  and  confirm- 
ed said  lease,  and  that  thereunder  he  receiv- 
ed from  the  appellee  the  rental  stipulated 
in  said  lease  from  the  date  of  bis  purchase 
in  Jul.v,  1905,  up  until  February  24,  1906. 
That  the  appellant  took  his  conveyance  for 
said  leased  premises  expressly  subject  to 
the  rights  of  the  appellee  under  said  lease. 
That  he  then  knew  that  appellee  had  exer- 
cised his  option  to  extend  said  lease  until 
February  24,  1912.  That,  In  consideration 
of  the  existence  of  said  lease  and  of  the 
rights  and  interests  of  the  appellee  thereun- 
der, the  appellant  purchased  the  leased  prem- 
ises for  $1,000  less  than  be  would  have  other- 
wise been  compelled  to  pay  therefor,  and 
on  account  of  said  reduction  in  price,  appel- 
lant expressly  agreed  with  his  grantors  t» 
permit  the  appellee  to  occupy  said  premises 
under  said  lease  until  February  24,  1912. 
That  when  the  appellee  paid  his  said  rentals 
to  the  appellant,  the  appellant  knew  that  the 
appellee  was  making  said  payments  in  good 
faith,  relying  upon  said  lease,  and  honestly 
believing  that  he  was  making  said  payments 
In  full  compliance  with  the  terms  and  re- 
quirements of  said  lease.  That  when  appel- 
lant took  said  rentals  from  appellee,  he  did 
not  notify  or  hint  to  appellee  that  he  re- 
garded him  as  his  tenant  from  year  to  year, 
or  was  receiving  said  rentals  for  any  such 
tenancy.  That  when  the  first  three  years 
of  the  tenancy  under  said  lease  expired,  to 
wit,  on  February  24,  1905,  the  then  owner* 
of  the  leased  premises  expressly  waived  any 
written  notice  from  the  appellee  that  he 
would  or  Intended  to  exercise  the  option  re-  ■ 
served  to  blm  in  said  lease  to  continue  his 
tenancy  until  February  24,  1912,  and  re- 
ceived his  verbal  notice  to  that  eltect  as  being 
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a  good  and  sufficient  exerdse  of  said  option, 
etc.,  etc.  Here  follows  statement  of  facts 
soffldent  to  warrant  an  Injunction  against 
plaintiff  restraining  him  from  Interfering 
with  appellee's  possession  of  the  leased  prem- 
ises. 

Equity  has  power  to  reform  and  correct 
written  Instrnments.  Pomeroy,  Equity  Jur. 
»  871,  1376,  1377,  and  cases  cited  in  foot- 
notes :  Monroe  t.  Skelton,  36  Ind.  302 ;  Jones 
v.  Sweet,  77  Ind.  187.  Reformation  may  be 
made  as  against  a  subsequent  purchaser  with 
notice  of  mistake.  Weaver  r.  Shipley,  127 
Ind.  526,  27  N.  E.  146.  Appellant  concedes 
that  the  holding  over  by  a  tenant,  either  with 
the  express  or  Implied  consent  of  the  land- 
lord, creates  by  Implication  a  new  lease  for 
another  term  of  equal  duration,  and  upon  the 
same  conditions  as  the  original  tenancy,  but 
contends  that  this  rule  is  limited  to  cases 
where  the  fixed  period  of  the  lease  Is  for  less 
than  one  year,  and  that  where  this  period 
of  the  tenancy  is  for  a  year  or  more,  such 
holding  over  creates  a  new  tenancy  from 
year  to  year,  and  not  for  the  same  period  as 
the  old;  that  a  lease  for  more  than  three 
years  cannot  be  created  by  parol  nor  arise 
by  implication  of  law.  In  this  connection 
section  7462,  Bums'  Ann.  St.  1908  and  sec- 
tion 6629,  Bums'  Ann.  St  1901,  that  a  lease 
for  more  than  three  years  must  be  In  writing, 
section  8054,  Bmras'  Ann.  St  1908,  and  sec- 
tion 7089,  Bums'  Ann.  St  1901,  that  general 
tenancies  are  from  year  to  year,  Kleesples  v. 
McKenzle,  12  Ind.  App.  404,  40  N.  E.  648, 
Falley  T.  ones,  29  Ind.  114,  Spangler  t.  Rog- 
ers, 123  Iowa,  723,  99  N.  W.  680,  Andrew  v. 
Marshall,  118  Iowa,  595,  92  N.  W.  706,  60  L. 
R.  A.  399,  96  Am.  St.  Rep.  412,  and  Thiebaud 
▼.  Bank,  42  Ind.  212,  are  cited.  The  case  first 
above  cited,  supports,  as  to  the  facts  there  in- 
volved, appellant's  position.  But  In  the  lease 
the  lessee  was  not  granted  the  option  to  hold 
longer  than  10  years  the  time  for  which  the 
property  had  been  leased.  In  Falley  v.  Giles, 
supra.  It  was  held  that,  where  a  lease  for 
two  years  provided  that  the  lessee  might  hold 
the  premises  for  the  additional  term  of  1,  2, 
or  3  years  at  his  election  upon  the  same 
terms  it  was  held,  first,  that  there  could  be 
but  one  election,  which  could  be  for  the  fur- 
ther term  of  1,  2,  or  3  years,  but  that  If  the 
election  was  for  one  of  the  shorter  periods, 
the  election  cotild  not  be  so  exercised  as  for 
another  period;  that  the  mere  continuance 
In  possession  after  sufficient  notice  of  election 
and  renewal  for  1  year  was  not  sufficient  no- 
tice for  a  longer  term.  In  Spangler  v.  Rog- 
ers, supra,  and  Andrew  v.  Marshall,  supra. 
It  was  held  that  merely  holding  over  after 
the  expiration  of  a  term,  under  a  lease  which 
provided  for  a  renewal  upon  the  same  terms, 
is  not  sufficient  to  show  an  affirmative  elec- 
tion to  renew  the  lease  for  an  additional 
term,  and  that  notice  must  be  given.  Andrew 
7.  Marshall,  supra,  distinguishes  between  the 
privilege  for  extension  and  the  privilege  of 
renewal,  and  the  opinion  contains  the  follow- 


ing statement:  "There  seems  to  be  no  doubt 
under  the  authorities  that,  where  a  lease 
provides  that  the  tenant  may  have,  at  his  op- 
tion, an  extension  for  a  specified  time  after 
the  expiration  of  the  term  agreed  upon  in  the 
lease,  or  may  occupy  for  an  extended  term  In- 
cluding the  term  specified,  the  mere  holding 
over  after  the  expiration  of  the  specified  term 
win  constitute  an  election  to  hold  for  the  ad- 
ditional or  extended  term."  The  decision  of 
the  trial  court  is  sustained  in  Terstegge  v. 
First  German  Mut  Benev.  Soc.,  92  Ind.  82,  47 
Am.  Rep.  135.  The  portion  of  the  lease  which 
gave  rise  to  the  controversy  reads  as  follows: 
"The  said  party  of  the  first  part  hereby  rents 
and  leases  for  the  period  of  five  years  from 
January  1,  1874,  with  the  privilege  of  five 
years  more  with  the  right  to  a  revaluation 
as  to  rent  at  the  end  of  five  years  to  said 
party  of  the  second  part"  The  society  enter- 
ed into  possession  of  the  premises  on  the  Ist 
day  of  January,  1874,  and  occupied  the  same 
until  the  1st  day  of  January,  1879.  When 
the  5  years  expired  on  the  1st  day  of  Jan- 
nary,  1879,  the  lessee  did  not  surrender  the 
premises,  but  elected  to  hold  the  same  for  the 
further  term  at  the  same  rent,  and  still  holds 
and  occuples-tbe  same  under  and  by  virtue  of 
the  lease.  It  was  accordingly  held  that  no 
notice  by  the  lessee  of  his  intention  to  con- 
tinue was  required,  but  a  holding  over  after 
the  expiration  of  the  first  period  is  an  ex- 
tension of  the  demise  for  the  additional  term. 
In  the  course  of  opinion  reference  Is  made  to 
the  case  of  Thiebaud  v.  Bank,  supra.  In  that 
case  the  bank  rented  certain  real  estate  for  a 
term  of  5  years.  In  the  lease  was  the  follow- 
ing provision:  "It  is  agreed  between  the  par- 
ties that  said  bank  is  to  have  the  privilege 
of  renting  said  premises  for  another  term  of 
five  years,  at  the  same  rate  of  rent  as  speci- 
fied for  the  first  term  of  five  years  payable  in 
the  same  manner  as  above  set  forth."  From 
the  opinion  the  following  quotation  Is  made: 
"The  part  of  the  instrument  in  question  Is 
not  In  itself  a  lease  for  the  second  term  of  6 
years,  nor  is  the  whole  Instrament  a  lease 
for  10  years,  with  the  privilege  to  the  tenant 
to  quit  at  the  end  of  the  first  term  of  5  years. 
It  Is  a  lease  for  6  years,  containing  a  cove- 
nant on  the  part  of  the  lessor  that  the  lessee 
may  have  'the  privilege  of  renting  the  prem- 
ises for  another  term,' "  etc.,  and  a  summary 
as  follows:  "It  was  accordingly  held  that  the 
portion  of  the  lease  above  set  out  contained 
a  covenant  to  renew ;  that  in  such  cases  no- 
tice most  be  given,  and  that  the  simple  hold- 
ing over  without  notice  constituted  the  lessee 
a  tenant  from  year  to  year,  and  nothing  dif- 
ferent" After  making  said  quotation  and 
summary,  the  court  proceeds:  "The  case  at 
bar  Is  more  similar,  if  not  exactly  similar, 
to  Montgomery  v.  Hamilton,  76  Ind.  362,  40 
Am.  Rep.  250.  In  that  case  the  lease  describ- 
ing the  duration  of  the  term  was  as  follows: 
'For  the  term  of  three  years,  •  •  •  with 
the  privilege  of  five  years  at  the  same  rate, 
at  the  option  of  the  said  board  of  commit 
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slonera.*  Tbe  board  of  commtelonerB  beld 
over  with  other  notice,  and  the  question  was 
whether  so  holding  orer  amoonted  to  an  elec- 
tion to  hold  for  the  6  years.  In  speaking  of 
Qie  lease  It  was  said:  The  term  did  not  nec- 
essarUy  terminate  at  the  expiration  of  8 
jrears.  Its  termlnatlan  depended  npon  the 
option  of  the  appellee  [tbe  board  of  commis- 
sioners]. If  tbe  option  was  exerdsed,  the 
term  continued  for  6  years.  There  was  to 
be  no  renewal,  nor  was  there  to  be  more 
than  one  term.  That  term  was  for  either  8 
or  6  years.  Its  duration  depended  npon  the 
appellee.  Until  Its  termination  there  could 
be  no  tenancy  from  year  to  year.  If  the  op- 
tion was  exercised,  the  term  did  not  termi- 
nate at  the  end  of  8  years.  How  was  the  op- 
tion to  be  exercised!  Simply  by  retaining 
possession,'"  etc.  In  Wood.  Landlord  and 
Tenant  (p.  678)  It  is  said:  "When  the  tenant 
by  the  terms  of  the  lease  has  an  option  to 
remain  for  a  longer  period,  such  additional 
term  Is  not  a  new  demise,  but  a  continuation 
of  the  old  one.  If  tbe  lease  does  not  provide 
that  notice  shall  be  given  by  the  tenant  of  bis 
election,  merely  remaining  in  possession  after 
his  term  has  expired  Is  sufficient,  and  binds 
both  him  and  the  landlord  for  the  additional 
term."  In  Taylor,  Landlord  and  Tenant  (7th 
Bd.)  p.  278,  the  author  says:  "Sometimes, 
instead  of  a  covenant  for  a  renewal,  it  Is 
agreed  that  the  tenant  may  have  the  privilege 
or  option  for  a  further  term.  In  this  case, 
if  notice  is  stipulated  for,  it  must  be  given ; 
but,  if  not  stipulated  for,  the  tenant's  mere 
continuance  in  possession  and  paying  rent, 
though  with  no  exiM«ss  notice  of  bis  desire 
for  the  further  term,  entitles  and  binds  him 
thereto."  Kramer  v.  Cooic,  73  Mass.  650; 
Peehl  V.  Bnmbalek,  90  Wis.  62,  74  N.  W.  545 ; 
Harding  v.  Seeley,  148  Pa.  20,  23  Atl.  1118 ; 
Mershon  v.  Williams,  62  N.  J.  Law,  779,  42 
Atl.  778;  Clarke  v.  Merrill,  61  N.  H.  415; 
Delasbman  v.  Berry,  20  Mich.  292,  4  Am.  Rep. 
892. 

Upon  the  foregoing  expressions  from  va- 
rious Jurisdictions  and  from  approved  text- 
writers,  and  especially  upon  the  authority  of 
Terstegge  v.  First,  etc..  Society,  supra,  we 
hold  that  tbe  facts  set  out  in  the  cross-com- 
plaint folly  Jnstlfled  the  action  of  the  trial 
«ourt  Appellant  bought  with  full  knowledge 
of  the  appellee's  rights,  and  subject  to  them. 
He  is  not  a  good-faith  purchaser.  Smith  y. 
Schwelgerer,  129  Ind.  363,  28  M.  B.  606. 

Judgment  affirmed. 


(43  lad.  App.  110) 

STATE  ex  rel.  DARK  v.  MANN  et  al. 
(No.  6,482.) 

(Appellate  Court  of. Indiana.     Jan.  15,  1909.) 

1.  Intoxicatiro  LiquoBS  (t  306*)— Regula- 
tions—Salx  TO  DBUNKABOB  —  NOTICK  — 
PLEADiire. 

Bums'  Ann.  St.  1908,  !  2186,  provides  that 

whoever  famishes  intoxicating  liqnor   to   any 


person  in  tb»  hMt  of  bscoidng  fntodcated,  aft- 
er notloe  given  him  in  writing  tbat  such  pei>> 
son  is  in  tne  habit  of  becoming  intoxicated,  nail 
be  fined  not  less  than  50,  and  not  more  than 
100,  doUan.  Section  8355  provides  that  every 
peiBon  who  shall  furnish  intoxicating  llqnots 
in  violation  of  any  of  the  'provisions  of  this 
act"  shall  be  personally  liabl^  and  also  liable 
on  his  bond  to  any  jwrson  who  diall  snstain 
any  damage  to  bis  person  or  property  or  means 
of  support  on  account  of  the  use  of  such  in* 
tozicating  liqnon  so  furnished.  Beld,  that  » 
complaint  against  a  saloon  keeper  and  his 
bondsmen,  wliicb  states  that  the  notice  was 
given  orally,  snd  that  the  saloon  keeper  waiv 
ed  his  ri^t  to  receive  a  written  notice,  was 
not  subject  to  demurrer  even  by  the  bondsmen. 
[Bd.  Note.— For  other  cases,  see  Intoxicating 
liqnois,  Dec.  Dig.  f  80a*] 

2.  iNTOXioATiiio  LiQUOBS  ({  806*)— Saix  to 
iHioxiCAivn    Pebsons  —  Dakaoxs    vbok 

BaLB— AonONB— PlXADIKO. 

In  an  action  against  a  saloon  keeper  and 
his  bondsmen,  the  complaint  stated  that  plain- 
tilTs  husband  was  addicted  to  the  excessive  ass 
of  intoxicating  liqnon,  and  had  become  sa 
habitual  drunkard ;  tliat  he  was  a  constant  vis- 
itor at  the  saloon  of  defendant;  that  plaintifl 
called  npon  defendant,  snd  notified  him  not  ta 
sell  or  give  any  more  intoxieating  llqnors  t* 
her  hasband ;  that  defendant  baa  contlnned; 
from  the  time  of  said  notice  until  the  bringing 
of  the  suit,  in  deliberately  sdling  and  ^ving 
on  Sundays,  as  well  as  wedc  days,  to  her  hus- 
band, as  aforesaid,  all  the  Intoxicating  liquor 
that  he  desired,  and  as  a  result  her  nnsband 
had  been  intoxicated  continuously.  HM,  that 
tbe  facts  pleaded  showed  that  the  recovery, 
songht  was  for  damages  caused  by  the  nnlaw* 
ful  sales  specified. 

[Bd.  Note.— For  other  cases,  see  Intoxicatinc 
Liquors,  Cent.  Dig.  f  441 ;    Dec.  Dig.  }  306.*] 

Comstodc,  P.  J.,  dissenting. 

Appeal  from  Superior  Court,  Marlon  Coun> 
ty;   J.  Ia  McMaster,  Judge. 

Action  by  State  ex  rel.  Blizabetli  Daik 
against  James  M.  Mann  and  others.  Demni^ 
ren  were  sustained  to  the  complaint,  and 
plaintKT  appeals.    Reversed. 

W.  P.  Herod,  for  appellant  J.  B.  Bell,  for 
apx>elleefl. 

BOBY,  J.  Suit  by  appellant  against  ap- 
pellees, on  a  bond  executed  by  James  M. 
Mann,  as  principal,  and  by  tbe  Terre  Haute 
Brewing  Company  and  Maurice  Donnelly,  un- 
der the  statute  authorizing  the  sale  of  in- 
toxicating liquors.  Demurrers  were  sustain- 
ed to  the  complaint,  and  the  sufficiency  of  that 
pleading  is  tbe  sole  question  for  considera- 
tion. It  is  averred  therein,  In  substance  that 
plalntifCs  husband,  Stephen  O.  Dark,  an 
architect  who  had  built  up  an  extensive  and 
profitable  business,  and  who  tat  several 
years  had  been  addicted  to  the  excessive  us* 
of  Intoxicating  liquors,  had,  within  the  last 
8  or  10  months,  become  an  habitual  drunk* 
ard;  that  be  was  a  constant  visitor  at  th» 
saloon  of  defendant  Mann;  that  plaintiff 
called  upon  said  Mann,  informed  hUn  that 
she  was  the  wife  of  Dark,  whom  Mann  and 
bis  biirtenders  well  knew,  and  notified  him 
not  to  sell  or  give  any  more  wlilsky  or  otlier 
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intoxlcattng  hqnon  to  het  husband;  tlutt 
she  requested  Mann  to  say  'nbether  sbe 
Bhonld  pat  her  notice  not  to  sell  her  husband 
any  more  liquor  In  writing,  and  that  he  In* 
formed  her  that  she  need  not  go  to  the 
trouble  of  putting  the  notice  In  writing— that 
the  parol  notice  would  be  all  that  he  would 
require — and  that  her  husband,  Stephen  C. 
Dark  should  not  have  another  drink  of  In- 
toxicating liquor  In  bis  saloon,  whereupon 
plalntifC  again  by  parol  notified  said  Mann 
and  his  bartenders  never  again  to  sell  or 
give  her  husband  Intoxicating  liquor;  that 
Mann  has  continued,  from  the  time  of  said 
notice  to  the  bringing  of  the  suit.  In  dellber^ 
ately  selling  and  giving,  by  himself  and  his 
bartenders,  on  Sundays  as  well  as  week 
days,  to  said  Dark,  husband,  as  aforesaid,  all 
the  Intoxicating  liquors  that  he  desired,  and 
as  a  result  said  Dark  has  been  continuously 
beastly  drunk,  and  that  while  In  that  con- 
dition be  commits  disgusting  acts,  ete. 

The  condition  of  appellee's  bond  (following 
the  form  of  section  4,  c.  18,  p.  G6,  Sp.  Acts 
1875  [section  8819,  Bums'  Ann.  St.  1908J), 
Is  as  follows:  "If  the  said  James  M.  Mann 
shall  keep  an  orderly  and  peacable  bouse  and 
shall  pay  all  Judgments  for  civil  damages 
growing  out  of  unlawful  sales  that  may  be 
assessed  against  (him)  as  provided  for  In 
such  acts,  then  this  obligation  Is  null  and 
void,  else  to  remain  In  full  force  and  virtue 
In  law."  Section  10  of  the  act  npfoyeA 
March  17,  187S  (Sp.  Acts  1876,  p.  07,  c  IS 
[section  2485,  Bums'  Ann.  St  1908)),  Is  aa 
follows:  "Whoever,  directly  or  Indirectly, 
sells,  barters  or  gives  away  any  spirltnous, 
vinous,  malt  or  other  Intoxlcatliig  llQuor  to 
any  person  who  Is  In  tbe  habit  of  becoming 
Intoxicated,  after  notice  shall  have  been 
given  to  him.  In  writing,  by  any  dtteoi  of 
the  township  or  ward  wherein  such  perasn 
resides,  that  such  person  Is  In  tbe  bablt  of 
becoming  intoxicated,  shall,  on  conviction, 
be  fined  not  less  than  fifty  dollars  nor  more 
than  one  hundred  dollars,  to  which  may  be 
added  imprisonment  in  the  county  Jail  or 
workhouse  not  less  than  thirty  days  nor 
more  than  one  year,  and  such  person  may  be 
disfranchised  and  rendered  Incapable  of  hew- 
ing any  office  of  trust  or  profit  for  any  de- 
terminate period."  Section  20  of  the  same 
act  (section  8366,  Bums'  Ann.  St  1908),  Is 
as  follows:  "Every '  person  who  shall  sell, 
barter  or  give  away  any  Intoxicating  liquors. 
In  violation  of  any  of  the  provisions  of  this 
act,  shall  be  personally  liable,  and  also  liable 
on  bis  bond  filed  In  the  auditor's  office,  aa  re- 
quired by  section  4  of  this  act  to  any  person 
who  shall  sustain  any  Injury  or  damage  to  his 
person  or  property  or  means  of  support  on 
account  of  the  use  of  such  Intoxicating  liq- 
uors, so  sold  aforesaid,  to  be  enforced  by  ap- 
propriate action  In  any  court  of  conqwtent 
Jurisdiction."  Appellees  urge  that  "The  com- 
plainant cannot  avoid  giving  written  notice 
by  attempting  to  show  it  was  waived,  be- 
cause the  parts  of  a  criminal  statute  neces- 
86N.B.-e2 


sary  to  constitute  tbe  offense  cannot  be 
waived,"  and  that  "The  attempt  of  Mann 
to  waive  the  giving  of  written  notice  would 
not  bind  either  him  or  bis  sureties."  This 
is  an  action  to  enforce  a  civil,  not  a  criminal, 
liability.  "A  party  may  waive  a  right  In 
his  favor  created  by  stetute,  the  same  as 
any  other."  Tombs  v.  Rochester,  etc.,  R. 
C!Om  18  Barb..  (N.  Y.)  585;  Beecher  v.  Dacey, 
45  Mich.  92,  7  N.  W.  680:  Phyfe  v.  Elmer, 
45  N.  Y.  104.  Tbe  appellee  Mann  has  ex- 
pressly waived  the  rights  given  by  the  stet- 
ute for  his  benefit  and  protection — ^to  have 
the  notice  given  in  writing — and  he  cannot 
be  permitted  to  raise  tbe  objection  that  It 
was  not  In  writing.  "If  he  may,  he  Is  al- 
lowed to  avail  himself  of  what  Is  substen- 
tiaUy  a  fraud.  Parties  to  suite  at  law  may 
assert  their  righto  to  the  fullest  extent  but 
neither  a  idalntiff  nor  a  defendant  Is  at 
liberty  to  deceive,  either  actively  or  passive- 
ly, his  adversary,  and  a  court  whose  province 
Is  to  administer  Justice  will  take  care  that 
on  the  trial  of  every  cause  neither  party 
shall  reap  any  advantege  from  his  owo 
fraud."  Shutte  v.  Thompson.  15  Wall.  159, 
21  L.  Ed.  123.  If  the  Judgment  were  re- 
covered against  Mann  alone,  and  an  action 
then  brought  on  the  bond,  the  engagement 
of  the  surety  being  "to  pay  all  Judgmente 
for  civil  damages  growing  out  of  unlawful 
sales,"  etc,  they  would  of  course  be  liable; 
The  fact  that  the  action  Is  brought  agralnst 
both  in  the  first  Instance  does  not  change  the 
legal  liability  of  either. 

The  complaint  alleged  the  continued  drunie- 
enneas  of  the  husband,  the  sale  or  gift  to 
him  of  Intoxicating  liquors  while  drunk, 
and  the  sale  or  gift  on  Sunday,  and  the  per- 
mitting him  to  be  In  toe  saloon  on  Sunday. 
These  sales  or  glfta  were  unlawful  (sections 
2484,  2492.  8326,  Bums'  Ann.  6t  1906), 
and  are  admitted  by  the  demurrers.  The 
claim  that  appellant  has,  by  the  theory 
of  her  case,  excluded  considerations  of  un- 
lawful sales  made  to  appellant's  husband 
while  Intoxicated  and  on  Sunday  Is  ground- 
less. The  facte  pleaded  show,  the  recovery 
to  be  sought  for  damages  caused  by  tbe 
unlawful  sales  specified.  The  prohibition 
of  sales  to  an  totoxlcated  person  is  made  by 
section  16  of  the  original  license  act  (section 
2484,  supra),  and  that  a  violation  thereof 
gives  a  right  of  action  to  the  aggrieved  party 
Is  unquestioned.  Stete  ex  rel.  v.  Terh^de, 
166  Ind.  689,  78  N.  E.  106;  Stete  ex  ret  v. 
Soale,  86  Ind.  App.  78,  74  N.  B.  1111. 

The  Judgment  is  reversed,  with  instruc- 
tions to  overrule  the  demurrers. 

WATSON,  a  J.,  and  HADLBT,  J.,  concur. 

BABB,  J.  (concurring).  This  action  Is  bas- 
ed upon  that  provision  of  the  temperance  law 
providing  that  any  person  who  shall  sell  in- 
toxicating liquor,  in  violation  of  any  of  the 
provisions  of  this  act  shall  be  personally 
liable,  and  also  liable  on  his  bond  to  amy  per- 
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son  who  sball  sastain  Injury  or  damage  to  his 
person  or  property  or  means  of  support 
Among  a  great  many  redundant  matters,  it  Is 
averred  that  the  relatrlx's  husband  was  a  per- 
son In  the  habit  of  becoming  intoxicated;  that 
appellee  Mann  was  a  licensed  saloon  keeper, 
engaged  in  retailing  intoxicating  liquors  at 
a  certain  designated  place,  and  the  other  ap- 
pellees the  sureties  on  his  bond  as  such 
saloon  keeper;  that  relatrlx  notified  appel- 
lee Mann  that  her  husband  was  in  the  habit 
of  becoming  Intoxicated,  and  requested  him 
not '  to  sell  her  said  husband  intoxicating 
liquors;  that  said  appellee  thereupon  told 
relatrix  that  she  need  not  go  to  the  trouble 
of  giving  him  notice  In  writing,  and  assured 
her  that  he  would  sell  her  husband  no  more 
liquor.  It  is  also  averred  In  the  complaint 
that,  since  September  18,  1904,  her  said  hus- 
band has  been  continuously  drunk  on  liquor 
procured  at  Mann's  saloon,  and  that  after 
said  notice  was  given,  up  to  the  time  the 
suit  was  brought,  appellee  Mann  had  con- 
tinued to  sell  and  give  to  her  said  husband 
intoxicating  liquor;  that  in  consequence  of 
such  sales  and  gifts  of  liquor,  her  husband 
had  become  so  afCected  by  the  drink  that  he 
n^lected  bis  business,  and  neglected  to  sup- 
ply relatrix  with  the  necessaries  and  com- 
forts of  life.  I  cannot  concur  in  the  view 
that  the  complaint  in  this  case  is  sufficient 
as  charging  a  sale  of  liquor  in  violation  of 
that  provision  of  the  statute  making  it  un- 
lawful to  sell  or  give  liquor  to  a  person  in 
the  habit  of  becoming  intoxicated,  after  no- 
tice in  writing  has  been  given  the  saloon 
keeper,  as  provided  In  the  statute.  The  stat- 
ute giving  this  right  of  action  is  in  deroga- 
tion of  the  common  law.  It  Imposes  upon 
defendant  an  obligation  not  existing  at  com- 
mon law,  and  must  be  strictly  construed. 
Bums  V.  Grand  Rapids,  etc.,  113  Ind.  169,  IS 
N.  E.  230;  Hamilton  v.  Jones,  125  Ind.  176, 
26  N.  E.  192;  Board,  etc.,  v.  Jamecke,  164 
Ind.  664,  74  N.  E.  520;  Chicago,  etc.,  v.  Stur- 
gls,  44  Mich.  538,  7  N.  W.  213;  Detroit, 
etc.,  V.  Putnam,  45  Mich.  265,  7  N.  W.  815; 
Detroit,  etc.,  ▼.  ChafTee,  70  Mich.  80,  37  N. 
W.  882;  Matter  of  HolHster  Bank,  27  N.  X. 
393,  84  Am.  Dec.  292;  Lane's  Appeal,  105  Pa. 
49,  51  Am.  Rep.  166;  O'Reilly  v.  Bard,  105 
Pa.  569;  Cohn  v.  Neeves,  40  Wis.  393.  A 
liability  might  have  been  imposed  by  the 
lawmaking  power  for  selling  or  giving  in- 
toxicating liquor  to  a  person  in  the  habit  of 
becoming  intoxicated,  without  reference  to 
whether  such  sale  was  unlawful  or  not,  but 
they  have  not  chosen  to  do  so.  It  Is  only 
for  violations  of  the  provisions  of  this  act 
that  liability  follows.  This  court  cannot 
write  Into  the  statute  words  that  are  not 
there,  and  therefore  there  can  be  no  liability 
unless  the  sale  is  illegal.  6  Ency.  of  Law, 
p.  42;  Myers  v.  Conway,  55  Iowa,  166,  7 
N.  W.  481;  Peaco<^  v.  Oaks,  85  Mich.  578, 
48  N.  W.  1082 ;  Baker  v.  Beckwith,  29  Ohio 
St  814;  Slbila  v.  Babney,  34  Ohio  St  399; 
Oianger  t.  Knlpper,  2  Cln.  B.  480;   Russell 


V.  Tlppln,  12  Ohio  CIr.  Ct  52;  Stanton  v. 
Simpson,  48  Vt  628. 

It  cannot  be  successfully  contended  that  a 
criminal  prosecution  for  a  violation  of  this 
provision  of  the  law  will  lie  against  the 
principal  defendant  upon  the  facts  stated  in 
the  complaint.  It  is  essential  that  an  Indict- 
ment, predicated  upon  the  sale  of  intoxicat- 
ing liquor  to  a  person  In  the  habit  of  be- 
coming intoxicated,  sball  Include  the  aver- 
ment that  the  sale  was  made  after  notice 
In  writing,  given  by  some  inhabitant  of  tho 
township.  Geraghty  v.  State,  110  Ind.  103, 
11  N.  E.  1;  State  v.  Smith,  122  Ind.  178,  23 
N.  E.  714.  The  notice  In  writing  Is  not  only 
a  necessary  ingredient  In  a  criminal  charge, 
but  It  Is  an  essential  element  in  a  civil  ac- 
tion predicated  upon  a  violation  of  this  pro- 
vision of  the  law.  It  Is  not  a  question  of 
the  waiver  of  benefits,  but  a  question  as  to 
whether  or  not  all  of  the^  elemental  facts 
authorizing  a  statutory  right  of  recovery  are 
shown  In  the  complaint  But  it  does  not 
follow  that  the  complaint  is  insufficient  be- 
cause no  violation  of  this  particular  provi- 
sion of  the  law  is  shown;  nor  Is  the  aver- 
ment of  the  complaint  "that  by  reason  of  the 
violation  of  said  notice  relatrix  has  suffered 
great  loss"  of  controlling  influence  In  deter- 
mining the  character  of  the  plea.  The  action 
is  predicated  upon  injuries  alleged  to  have 
resulted  to  relatrix  from  the  continued  sale 
of  intoxicating  liquor  to  her  husband,  where- 
by he  became  Incapacitated  to  follow  bis 
business  and  provide  for  the  support  of  the 
relatrix;  and,  if  the  facts  averred  In  the 
complaint  show  that  the  sales  charged  to 
have  produced  this  effect  were  in  violation 
of  any  of  the  provisions  of  the  law,  the  com- 
plaint is  sufficient  to  withstand  a  demurrer, 
even  though  relatrix  may  have  been  mis- 
taken as  to  what  particular  provisions  of 
the  law  were  violated  by  these  sales. 

It  is  directly  averred  that  the  husband  was 
drunk  continuously  from  the  time  he  began 
to  patronize  the  appellee  Mann's  saloon  up 
to  the  time  the  suit  was  brought  The  word 
"drunk"  and  the  phrase  "in  a  state  of  In- 
toxication" are  synonymous — they  both  mean 
the  same  thing — and  the  appellees  were 
bound  to  know  from  the  allegations  of  the 
complaint,  that  the  relatrix  was  charging 
that  ai^ellee  had  sold  to  her  husband,  con- 
tlnnously  for  the  period  of  time  named.  In- 
toxicating liquor  when  he,  the  husband,  was 
in  a  state  of  intoxication,  and  that  he  was 
thereby  kept  continuously  in  a  state  of  In- 
toxication, destroying  his  power  and  ability 
to  carry  on  his  business  and  provide  for  his 
family.  To  sell,  barter,  or  give  away  Intoxi- 
cating liquor  to  a  person  in  a  state  of  intoxi- 
cation, knowing  him  to  be  In  such  state.  Is  a 
violation  of  one  of  the  provisions  of  the  law, 
giving  relatrix  her  right  of  action,  and  we 
think  that  the  violation  of  this  provision  of 
the  law  is  sufficiently  shown  by  the  aver- 
ments of  the  complaint  It  has  been  held 
that.  In  a  criminal  Indictment  for  selling  or 
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giving  Intoxicating  liquor  to  a  person  In  a 
state  of  Intoxication,  It  was  not  necessary  to 
charge  that  the  sale  or  gift  of  the  liquor  was 
made  with  a  knowledge,  on  the  i)art  of  the 
defendant,  that  the  person  to  whom  the  liq- 
uor was  sold  or  given  was  in  a  state  of  In- 
toxication CWemelce  v.  State,  60  Ind.  23,  and 
Brow  V.  State,  103  Ind.  133,  2  N.  E.  296),  and 
greater  strictness  In  civil  pleadings  is  not 
required. 

For  this  reason  I  concur  in  the  reversal  of 
the  judgment  of  the  court  below. 

MTERS,  3^  concurs. 

COMSTOCK,  P.  J.  (dissenting).  Action 
brought  by  appellant  against  appellees,  on  a 
bond  given  by  appellees  Mann,  as  principal, 
and  the  Terre  Haute  Brewing  Company  and 
Maurice  Donnelly,  as  sureties,  under  the  stat- 
utes authorizing  the  sale  of  intoxicating  liq- 
uors. Separate  and  Joint  demurrers  for  want 
of  facts  were  sustained  to  the  complaint, 
and  Judgment  was  rendered  thereon  against 
appellant  for  costs.  The  action  of  the  court 
is  assigned  as  error. 

The  complaint  alleges  that  the  relatrlx  was 
the  wife  of  Stephen  C.  Dark;  that  for  the 
past  8  or  10  months  be  has  become,  and  is 
now,  an  habitual  drunkard ;  that  said  Mann 
has  been,  since  the  29th  day  of  April,  1904, 
the  proprietor  of  a  saloon  of  which  her  hus- 
band has  been  a  constant  visitor  and  patron; 
that  said  relatrlx  Informed  said  Mann  that 
she  was  the  wife  of  said  Dark,  who  said 
Mann  well  knew,  and  notified  said  Mann,  as 
well  as  his  barkeeper  and  other  persons  in 
charge  of  his  said  bar,  not  to  sell  or  give, 
directly  or  indirectly,  to  her  said  husband 
any  more  whisky  or  other  Intoxicating  liq- 
uors, and  she  then  requested  said  defendant 
Mann  to  say  whether  relatrlx  should  put  her 
notice  not  to  sell  her  husband  any  more  liq- 
uors in  writing,  and  then  and  there  defend- 
ant Mann  Informed  said  relatrlx  that  re- 
latrlx need  not  go  to  the  trouble  of  putting 
her  notice  not  to  sell  her  husband  any  more 
intoxicating  liquors  of  any  kind  in  writing; 
that  the  parol  notice  would  be  all  that  he 
would  require,  and  said  relatrlx  thereupon, 
again  by  parol,  notified  said  Mann  never 
again  to  sell  or  give,  directly  or  Indirectly,  to 
relatrix's  husband  any  more  Intoxicating  liq- 
uor of  any  kind;  that  said  Mann  then  and 
there  Informed  said  relatrlx  that  said  notice 
was  sufficient,  and  that  he  would  not  require 
It  to  be  in  writing,  and  then  and  there  as- 
sured said  relatrlx  that  said  Stephen  C. 
Dark,  the  relatrix's  said  husband,  should 
not  have  another  drink  or  drop  of  any  of  the 
Intoxicating  liquors  In  his  place ;  that  said  de- 
fendant' Mann,  at  all  times  since  said  rela- 
trlx and  her  husband  lived  In  said  neighbor- 
hood, knew  that  said  Stephen  C.  Dark  was 
an  habitual  drunkard;  that  notwithstand- 
ing said  notice  and  said  defendant  Mann's 
promise  that  said  Dark  should  not  have  any 


more  liquor  of  any  kind  at  said  Mann's  place, 
said  defendant  Mann  has  continued,  from 
the  time  of  said  notice  down  to  the  bringing 
of  this  suit,  in  deliberately  selling  and  giv- 
ing, by  himself,  bis  barkeeper,  and  another 
person  by  the  name  of  Escott,  who  Is  inter- 
ested In  some  way  in  said  isaloon,  to  said 
Dark,  husband,  as  aforesaid,  all  the  intoxi- 
cating Uqnor  he  desired,  and  as  a  result  said 
Dark  had  been  continuously  beastly  drunk, 
and  by  reason  of  the  violation  of  said  notice, 
as  aforesaid,  said  relatrlx  has  suffered  great 
loss  In  money,  etc.  The  complaint  seeks  to 
recover  upon  the  bond  of  appellee  •  •  • 
for  the  sale  of  liquor  to  her  husband,  who 
was  a  person  In  the  habit  of  becoming  intoxi- 
cated. 

The  sections  of  the  statute  upon  which 
the  action  Is  based  are  section  10,  c.  13,  p. 
67,  Sp.  Acts  1875,  approved  March  17,  1875 
(section  2485,  Bums'  Ann.  St  1908),  which 
reads  as  follows :  "Whoever  directly  or  in- 
directly 'sells,  barters  or  gives  away  any  spir- 
ituous, vinous,  malt  or  other  intoxicating  liq- 
uors to  any  person  who  is  in  the  habit  of  be- 
coming Intoxicated,  after  notice  has  been 
given  to  him  in  writing  by  any  citizen  of  the 
township  or  ward  wherein  such  person  re- 
sides, that  such  person  is  in  the  habit  of  be- 
coming Intoxicated,"  etc.,  and  section  20,  c. 
13,  p.  69,  Sp.  Acts  1876  (section  8365,  Burns' 
Ann.  St  1908)  reads :  "Every  person  who  shall 
sell,  barter  or  give  away  any  intoxicating  liq- 
uor in  violation  of  any  of  the  provisUms  of  this 
act  shall  be  personally  liable  and  also  liable 
on  bis  bond  filed  in  the  auditor's  office," 
etc.  The  offense,  under  this  section  of  the 
statute,  is  the  sale  to  a  person  In  the  habit 
of  becoming  intoxicated  after  notice  In  writ- 
ing. The  complaint  affirmatively  states  that 
the  written  notice  was  not  given.  The  of- 
fense defined  is  not  the  selling  to  a  person 
In  the  habit  of  becoming  intoxicated,  but  In 
selling  to  such  person  after  notice  has  been 
given  In  writing  of  such  habit.  Geraghty  v. 
State,  110  Ind.  106,  11  N.  B.  1;  State  v. 
Smith,  122  Ind.  178,  23  N.  B.  714.  The 
theory  upon  which  the  complaint  Is  based  is 
clear  beyond  question.  It  expressly  avers 
that,  *%y  reason  of  the  violation  of  the  said 
notice,  as  aforesaid,  relatrlx  has  suffered 
great  loss  In  money,"  etc.  A  party  cannot 
seek  relief  on  one  theory  by  the  pleadings, 
and  then  ask  to  have  relief  given  on  another. 
It  is  the  settled  rule  of  pleading  and  practice 
In  this  state  that  a  complaint  must  proceed 
upon  some  definite  theory,  and  that  it  must 
be  good  on  the  theory  adopted.  This  rule 
has  been  recently  emphasized  in  Oolitic  Stone 
Ck).  V.  Ridge,  169  Ind.  639,  83  N.  B.  246,  In 
which  case  appellee  insisted  that  the  amend- 
ed complaint,  which  was  in  one  paragraph, 
stated  a  good  cause  of  action  at  common  law, 
as  well  as  under  the  employer's  liability  act, 
in  favor  of  appellee  against  appellant,  and 
that  therefore  the  cause  should  not  be  re- 
versed even  if  said  act  was  unconstitutional 
as  applied  to  appellant     But  the  Supreme 
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Court  rerened  the  Judgment  for  the  reason 
that  the  complaint  was  not  sufficient  upon 
the  theory  upon  which  It  was  framed,  and 
In  support  of  the  mling  makes  the  following, 
among  other,  dtations:  Elliott;  App.  Proc. 
{  665,  p.  687,  and  cases  cited;  Ewbank's 
Manual,  (  288;  Dyer  v.  Woods,  166  Ind.  44, 
51,  52,  76  N.  B.  624;  Carmel,  eta,  Co.  ▼. 
Small,  160  Ind.  427,  481,  47  N.  B.  11,  50  N. 
B.  476;  Terre  Haute,  etc.,  R.  Co.  t.  McCorkle, 
140  Ind.  018,  622.  023,  40  N.  E.  62,  and  cases 
dted:  Copland  t.  Summers,  138  Ind.  219, 
226,  35  N.  B.  614,  87  N.  B.  971 ;  ^tna,  etc., 
Co.  T.  HUdebrand,  187  Ind.  462,  473,  37  N. 
E.  136,  46  Am.  St  Rep.  104 ;  Balue  t.  Tay- 
lor, 136  Ind.  368,  373,  36  N.  B.  269 ;  Gomegys 
r.  Emerlck,  134  Ind.  148,  152,  163,  33  N.  B. 
800,  39  Am.  St  Rep.  246;  Pearson  v.  Pear- 
son, 125  Ind.  341,  344,  25  N.  EL  342;  Fed« 
T.  Field,  117  Ind.  386,  391,  20  N.  B.  120; 
Manifold  r.  Jones,  117  Ind.  212,  217,  20  N. 
B.  124;  Or^ory  ▼.  develand,  etc.,  B.  Co., 
112  Ind.  885,  887,  888,  14  N.  B.  228;  liouls- 
Tille,  eta,  R.  Co.  t.  Oodman,  104  Ind.  490, 
494,  4  N.  B.  163;  Chicago,  etc.,  B.  Co.  t. 
Bills,  104  Ind.  13,  16,  8  N.  B.  611 ;  Leeds  v. 
City  of  Bichmond,  102  Ind.  372,  385.  1  N. 
B.  711;  Bremmerman  v.  Jennings,  101  Ind. 
263,  256,  257;  Sims  v.  Smith,  99  Ind.  469, 
477,  50  AnL  Bep.  09;  Cottrell  v.  ^tna,  eta, 
Co.,  97  Ind.  811,  318;  Western,  etc.,  Co.  v. 
Beed,  96  Ind.  195,  198,  and  cases  cited; 
Western,  eta,  Co.  t.  Toung,  93  Ind.  118,  119, 
and  cases  cited;  Union,  etc.,  Co.  v.  Adler, 
88  Ind.  App.  530,  586,  73  N.  B.  836,  76  N 
E.  1088;  Bietman  v.  Bangert  26  Ind.  App. 
468,  471,  69  N.  B.  1089 ;  Tlbbet  t.  Zurbuch, 
22  Ind.  App.  354.  361,  362,  52  N.  E.  815; 
Cleveland,  eta,  B.  Co.  t.  Dugan.  18  Ind.  App. 
436.  438,  48  N.  B.  238,  and  cases  dted;  San- 
ders V.  Hartge.  17  Ind.  App.  243,  250-252, 
46  N.  B.  604;  MiUer  t.  Miller,  17  Ind.  App. 
605-608,  47  N.  B.  338;  Calloway  T.  Mellett. 
15  Ind.  App.  366,  367-369.  44  N.  B.  198,  57 
Am.  St  Bep.  238;  Olereland,  eta,  B.  Co.  ▼. 
De  Bolt.  10  Ind.  App.  174,  170,  87  N.  B.  787. 
It  Is  possible  that  "the  tiieory"  rule  has  in 
some  cases  been  refined  beyond  accuracy 
and  that  it  should  be  modified,  but  this  court 
U  without  authority  in  that  behalf.  If  it 
is  to  be  relaxed,  it  would  seem,  Inasmudi 
as  sureties  are  favorites  of  the  law,  that 
they  should  not  be  made  the  flrat  victims  of 
the  change.  The  complaint  does  not  show 
a  violation  of  the  section  in  question,  which 
could  affect  appellee's  bondsmen.  The  notice 
in  writing  spedfied'ls  in  a  large  measure  in- 
tended for  the  benefit  of  the  party  charged 
with  the  sale  of  intoxicating  liquor.  This 
requirement  may  be  waived  by  the  principal 
for  himself,  but  not  for  his  bondsmen. 

It  is  the  oplnon  of  the  writer  that  the 
Judgment  should  be  affirmed  as  to  appellees, 
the  Terre  Haute  Brewing  Company  and 
Maurice  Donnelly,  and  reversed  as  to  appel- 
lee, Mann. 


PITSBB  V.  MeCBEEBT.     (No.  6,663.)! 
(Appellate  C!oart  of  Indiana.     Jan.  13,  1009.) 

Appeal  from  Circoit  Cioart,  Delaware  Coanty ; 
J.  W.  Macy,  Judge. 

Action  between  Samuel  P.  Pitser  and  John  W. 
McGreery.  From  the  judgment  rendered.  Pitser 
appeals.  Transferred  to  the  Supreme  Court  un- 
der the  act  of  1907  (Laws  190^  p.  238.  a  1^ 

Geo.  H.  Koons  and  Walter  L.  Ball,  for  ap> 
pellant    Orr  &  Orr,  for  appellee. 

PEB  GUBIAM.  Transferred  to  the  Supreme 
0>urt  under  the  act  of  19U7  (Laws  1907,  p.  238, 
al48iJ2). 

cm  N.  T.  «) 
EBLLT  V.  BEERS  et  aL 
(Cowct  ot  Appeals  of  New  Xoric.    Jan.  6.  1909.) 

1.  Appuj:.  and  Ebbor  ({  1094*)— Appeai.  raoK 
Appellate  Division  by  Divided  (Touet— 
Review— BuBOEH  or  Pxoor. 

A  plaintiff,  appealing  from  a  Judgment  of 
the  Appellate  Division,  affirming  by  divided 
court  a  judgment  of  the  Supreme  (Jourt  dismiss- 
ing the  complaint  on  the  merits  on  a  question 
of  fact,  has  the  burden  on  the  appeal  of  estab- 
lishing his  theoiy  and  claim  aa  a  matter  of  law, 
and  beyond  any  questicm  of  fact 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Dea  Dig.  (  10O4.*] 

2.  Banks  and  Bansinu  ({  129*)— Depo6it»— 
Title  to  Deposits— Joint  Accounts. 

A  bank  account  may  be  so  fixed  that  two 
persona  shall  be  Joint  owners  thereof  during 
their  mutual  lives,  and  the  survivor  take  on  tba 
death  of  the  other. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Dec.  Dig.  t  129.*] 

8.  GiiTB  (J  80*)- INTEE  Vivos— Bank  Depos- 
its. 

A  deposit  in  a  aavinis  bank  by  one  person 
of  her  money  in  her  name  and  the  name  of  an- 
other, her  daughter,  or  the  survivor  of  them, 
imports  on  its  face  Joint  ownership  by  the  de- 
positor and  her  daughter,  with  final  sole  owner- 
ship by  snrvivoishlp ;  but  it  is  not  sufficient  to 
establish  the  intent  of  the  depositor  to  give  to 
the  daughter  Joint  Interest  in,  or  ownersnip  o^ 
the  deposit 

[Bd.  Note.— For  other  eases,  see  Qlfta;  Cent 
Dig.  «  62-«7:   Dec.  Dig.  I  80.*] 

4.*  Onrrs  (|  80*>— Inteb  Vivos— Bank  Depos- 
m. 

One  deposited  money  in  a  savings  tuuik  in 
her  own  name.  Subsequently  she  changed  the 
account  so  as  to  make  the  deposit  stand  in  her 
own  name  and  the  name  of  another,  her  daugh- 
ter, or  the  survivor  of  them.  The  change  was 
made  for  the  purpose  of  enabling  the  daughter 
to  get  the  deposit  on  the  depositot's  death.  Aft- 
er the  change  had  been  made,  the  depositor  fre- 
quently stated  that  she  had  fixed  her  bank  ac- 
count so  that  either  she  or  her  daughter  could 
draw  the  money  out  at  any  time,  and  that  in  the 
event  of  her  death  the  daughter  would  have  the 
deposit  The  paasbo<A  was  taken  by  the  daugh- 
ter and  placed  in  the  Joint  and  equal  custody 
of  l>oth.  The  depositor  was  capable  of  taking 
care  of  hemelf,  and  of  her  affairs,  so  that  there 
was  no  necessity  for  conferring  on  the  daughter 
the  power  to  draw  money  as  a  matter  of  con- 
venience. BeU  to  show  that  the  depoeitor  in- 
tended to  give  the  daughter  Joint  interest  in. 
and  ownership  of.  the  deposit  authorising  the 
daughter  to  claim  the  deposit  on  the  depositor's 
death,   though  the  depositor  had   prior  to  the 
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changing  of  tbe  account  made  a  will  diaposiBg 
of  her  deposits. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Cent. 
Dig.  H  52-57 ;   Dec  Dig.  i  30.*] 
8.  Gifts  (I  15*)— Inteb  Vivos— Bvidencb. 

Where  the  acts  constituting  a  gift  inter 
vivos  by  a  parent  to  a  child  are  pot  of  doubtful 
or  ndcertain  character,  the  fact  that  the  child, 
on  the  gift  being  upheld,  will  receive  a  greater 
share  of  the  parent  s  estate  than  another  child 
will  receive  on  tbe  distribution  of  tbe  estate  un- 
der tbe  parent's  will  executed  prior  to  tbe  gift, 
cannot  be  considered  in  determining  the  intent 
of  the  parent  to  make  the  gift 

[Eld.  Note.— For  other  c^ses,  see  Gifts,  Dec. 
Dig.  i  15.*] 

Appeal  from  Snpr^ne  Oourt,  Appellate 
Division,  Third  Department. 

Action  by  Sarah  E.  Kelly  against  Franklin 
B.  Beers  and  others,  executors  of  Kate  V. 
Beers,  deceased,  and  another.  From  a  Judg- 
ment of  the  Appellate  Division  (108  N.  T. 
Supp.  1138),  affirming  by  divided  court  a 
Judgment  of  the  Supreme  Court,  dismissing 
the  complaint  on  the  merits,  plaintiff  ap- 
peals.   Reversed,  and  new  trial  granted. 

The  actlcm  was  bronght  to  establiah  plaln- 
tllTs  ownnvhlp  of  a  deposit  in  the  defend- 
ant Home  Savings  Bank  payable  to  her  or 
the  deceased,  Kate  V.  Beers,  or  the  survivor, 
and  the  following  facts,  amongst  others, 
were  estaMished  beyond  dispute,  most  of 
them  being  found  by  the  trial  court: 

The  deceased  and  the  plaintiff  were  moth- 
er and  daughter,  part  of  .the  time  at  least 
residing  together,  and  the  only  other  child 
was  a  son,  Franklin.  For  some  tkne  prior 
to  September  30,  1901,  Mrs.  Beers  was  the 
sole  owner,  in  her  Individual  name,  of  a  de- 
posit in  the  defendant  bank  amounting  to 
$1,828.84.  Several  weeks  before  said  date 
she  asked  one  of  the  bank  officials  if  she 
could  not  have  her  account  fixed  so  that 
either  she  or  her  daughter  could  draw  the 
money  at  any  time,  and  so  that  If  anything 
should  happen  to  her  the  daughter  could  get 
the  money  without  any  further  trouble,  and 
he  told  her  to  bring  in  her  daughter  and 
he  would  "fix  U  up."  On  the  date  mentioned 
she  came  to  the  bank  with  her  daughter, 
whom  she  Introduced  to  the  treasurer,  tell- 
ing blm  that  she  had  come  to  have  the  book 
fixed  up  as  previously  talked  about  between 
them,  and  the  treasurer  told  her  that  he 
would  close  out  the  old  account  and  open 
a  new  one  and  put  it  in  tbe  name  of  Kate 
y.  Beers  or  Sarah  E.  Kelly,  her  daughter,  or 
the  survivor  of  them,  and  that  would  fix  It 
as  she  wished.  He  then  filled  out  a  check 
for  the  old  account  as  it  stood  in  tbe  name 
of  Mrs.  Beers,  who  signed  It  and  with  it 
surrendered  her  old  passbook.  The  treasurer 
then  said  to  the  two:  "This  fixes  the  ac- 
count so  that  either  one  can  draw  the  money 
out  at  any  time,  and  in  the  event  of  the 
death  of  either  the  survivor  Is  absolute  own- 
er. The  will,  executors,  administrator,  or 
either   has   no  control    whatever   over  the 


book."  He  then  called  his  assistant  to  take 
the  signatures  of  the  mother  and  daughter 
in  the  depositors'  signature  book  and  filled 
out  a  new  passbook,  headed  as  follows :  "The 
Home  Savings  Bank  of  Albany,  N.  Y.,  in  ac- 
count with  Kate  y.  Beers  or  Sarah  B.  Kelly, 
her  daughter,  or  the  survivor  of  them,"  and 
in  this  passbook  he  credited  the  sum  of  $1,- 
829.34  passed  from  the  old  account  After 
making  her  signature  and  seeing  her  daugh- 
ter do  likewise,  Mrs.  Beers  asked  the  assis- 
tant "if  the  money  was  fixed  so  that  in  case 
anything  should  happen  to  her  plaintiff 
could  get  it  without  any  trouble,"  and  also 
If  plaintiff  should  go  to  the  bank  "could  she 
draw  the  money  at  any  time,"  and  the  assis- 
tant, in  answer  to  both  questtons,  said, 
"Yes."  The  deceased  took  Ijie  new  bank 
book  and  handed  it  to  plaintiff. 

Substantially  similar  transactions  occnr- 
red  at  other  banks  In  which  Mrs.  Beers  had 
accounts  originally  standing  in  her  sole  in- 
dividual name.  In  the  case  of  the  Albany 
Savings  Bank,  where  she  had  an  account 
aggregating  $3,000,  after  asking  and  being 
advised  "how  she  could  arrange  her  book  so 
her  daughter  could  draw  the  money  the  same 
as  herself,"  in  the  presence  of  her  daughter 
she  signed  and  delivered  a  wrlttoi  order, 
filled  out  and  explained  to  her,  reading  as 
foUovre:  "The  treasurer  of  the  Albany  Sav- 
ings Bank  will  please  add  the  name  of  my 
daughter  Sarah  B.  Kelly  as  owner  and  credi- 
tor with  me  of  all  moneys  heretofore  or 
which  may  hereafter  be  deposited  In  said 
bank  under  this  account  No.  112,086,  togeth- 
er with  all  the  Interest  which  has  been  or 
may  hereafter  be  credited  to  tbe  said  ao- 
count,  with  full  authority  for  each  or  either 
of  us  or  the  survivor  of  us  to  draw  out  of 
said  bank  tbe  whole  or  any  part  of  such 
moneys  or  such  interest"  After  executing 
this  order  her  former  passbook  and  the 
books  Qt  the  bank  were  so  changed  as  to 
make  tbe  account  read:  "Albany  Savings 
Bank  in  account  with  Mrs.  Kate  y.  Beers 
or  Sarah  B.  Kelly,  her  daughter,  or  sur- 
vivor." In  the  case  of  the  Albany  Trust 
Company,  Mrs.  Beers  executed  and  delivered 
to  the  bonk  an  order  similar  in  all  respects 
to  that  last  above  set  forth,  and  thereupon 
her  passbook  and  the  hooks  of  the  bank  were 
changed  so  as  to  read :  "Albany  Trust  Com- 
pany in  account  with  Kate  y.  Beers,  or  Mrs. 
Sarah  E.  Kelly,  payable  to  either,  or  surviv- 
or of  either."  In  the  case  of  the  National 
Savings  Bank  she  caused  her  account  to  be 
so  changed  as  to  make  it  "In  trust  for  Sarah 
B.  Kelly,  her  daughter." 

The  deceased  at  various  times  in  18d7, 
1902,  and  1903  talked  with  various  witness- 
es, apparently  disinterested  and  credible, 
about  her  bank  accounts,  and  to  each  one 
of  them  in  substance  said  that  she  Intended 
to  have,  or  had  had,  the  money  in  tbe  banks 
fixed  so  that  the  plaintiff  could  draw  It  out 
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at  any  time  during  her  life  and  wonid  have 
It  upon  her  death.  She  also  upon  one  or 
more  occasions  spoke  of  the  difference  In  the 
provisions  for  the  platntlfT  and  her  son  re- 
spectlTely,  and  explained  that  the  more  fav- 
orable one  In  behalf  of  the  former  was  due 
to  the  fact  that  she  had  no  means,  while  the 
latter  was  in  good  circumstances.  The  pass- 
books for  all  these  accounts  were  k^t  lock- 
ed up  in  a  receptacle  to  which  each  party 
had  a  key.  The  mother  died  in  1003,  and 
prior  to  such  decease' the  account  involved 
In  this  action  had  been  Increased  to  about 
$2,400.  No  withdrawals  were  made  from  it, 
and  none  appear  to  have  been  made  on  any 
of  the  accounts  except  of  interest,  and  on 
two  or  three  occasions  such  withdrawals 
were  made  by  the  plaintlfC  in  her  own  name, 
and  it  does  not  appear  that  sudi  moneys 
were  by  her  turned  over  to  her  mother.  Ry 
will  executed  In  December,  1889,  the  deceas- 
ed gave  a  legacy  of  $5,0()0  to  plaintiff  and 
aljw  to  her  brother.  In  1895  she  revoked 
this  wUl  and  made  another  one  giving  le- 
gacies of  $4,000  and  $3,000,  respectively,  to 
plaintiff  and  her  brother.  June  20,  1900,  she 
made  a  codicil  to  the  last  will,  whereby  she 
revoked  the  legacy  to  her  daughter  of  $4,000, 
and  in  lieu  thereof  gave  her  "all  and  what- 
ever money  I  shall  at  the  time  of  my  de- 
cease have  on  deposit  in  the  Albany  Savings 
Bank."  In  December,  1900,  she  made  anoth- 
er will  revoking  former  ones,  whereby  she 
gave  her  son  a  specific  legacy  of  certain  prop- 
erty amounting  on  its  face  to  $8,350,  and 
gave  to  plaintiff  "subject  to  the  payment  of 
my  funeral  expenses  therefrom  all  and  what- 
ever money  I  shall  have  on  deposit  In  any 
of  the  savings  banks  or  other  banks  In  the 
city  of  Albany,  N.  Y.,  at  the  time  of  my 
death,  which  amount  I  intend  shall  be  about 
$7,000,"  further  providing,  however,  that  In 
case  there  should  not  be  $7,000  on  deposit 
in  said  banks  said  sum  should  be  made  up 
from  other  moneys  coming  Into  the  hands 
of  the  executors.  The  total  bank  deposits 
standing  in  the  name  of  deceased  and  plain- 
tiff as  above  stated  on  the  death  of  the 
former  amounted  to  $9,878,  and  her  estate 
and  the  aggregate  of  said  accounts  amount- 
ed to  about  $24,000.  The  deceased,  while 
quite  aged  at  the  time  of  her  death,  was  ac- 
tive physically  and  in  full  possession  of  her 
mental  faculties.  The  trial  court  found  that, 
when  the  change  in  the  form  of  the  account 
herein  Involved  was  made,  the  deceased  did 
not  intend  to  create  a  joint  ownership  In 
herself  and  plaintiff  or  transfer  the  title  or 
part  with  the  right  to  control  said  account 
by  will. 

Andrew  J.  NelUs,  for  appellant  William 
P.  Rndd,  for  respondents. 

HISCOCK,  J.  (after  stating  the  facts  as 
above).  The  appellant  claims  that  she  is  the 
owner  of  moneys  originally  belonging  to  and 
deposited  in  the  sole  name  of  her  mother, 
the  deceased,  but  later  and  at  the  time  of 


the  latter's  death  deposited  in  an  account  pay- 
able to  "Kate  V.  Beers  or  Sarah  E.  Kelly, 
her  daughter,  or  the  survivor  of  them."  Her 
entire  theory  is  that  she  was  joint  owner 
with  her  mother  of  these  moneys  during  the 
latter's  life  and  upon  her  death  became  en- 
titled to  the  whole  thereof  as  survivor.  The 
trial  court  has  found  against  her  on  the  cru- 
cial question  of  the  mother's  intent  in  mak- 
ing and  continuing  the  later  deposit,  and 
therefore  she  assumes  the  burden  on  tills  ap- 
peal of  establishing  her  theory  and  claim 
as  matter  of  law  and  beyond  any  question 
of  fact.  I  think  she  has  successfully  borne 
this  burden.  The  possibility  of  so  fixing  a 
bank  account  that  two  persons  shall  be  joint 
owners  thereof  during  their  mutual  lives,  and 
the  survivor  take  upon  the  death  of  the  other, 
Is  BO  well  established  that  we  may  assume 
and  need  not  discuss  it.  I  think,  also.  It  is 
so  apparent  that  it  must  t>e  conceded  that 
the  account  in  question  on  its  face  Imports 
such  joint  ownership  by  appellant  and  the 
deceased  with  final  sole  ownership  by  sur- 
vivorship. It  has  been  written,  however,  in 
various  decisions,  that  the  mere  form  of  the 
account  in  such  a-  case  as  this  will  not  l>e 
regarded  as  sufficiently  establishing  the  in- 
tent of  the  person  making  it  to  create  a  trust 
in  behalf  of  another  or  to  give  to  such  an- 
other joint  Interest  in  or  ownership  of  the 
deposit  Beaver  v.  Beaver,  117  N.  T.  421, 
430,  22  N.  E.  940,  6  L.  R.  A.  403,  15  Am.  St 
Rep.  .131;  Matter  of  Bolln,  138  N.  Y.  177, 
179,  32  N.  E.  «26;  Matter  of  Totten,  179  N. 
Y.  112,  125,  71  N.  E.  748,  70  L.  R.  A.  711. 
Therefore  it  becomes  proper  to  moke  brief 
reference  to  facts  already  stated  in  full  whidi 
tend  to  establish  that  the  deceased  did  in- 
tend to  give  to  her  daughter  the  interest 
claimed  by  the  latter,  and  that  this  Intent 
was  consummated  in  the  deposit  which  was 
made  and  aptly  and  faithfully  expressed  In 
the  title  and  form  of  that  account. 

Such  facts  show:  The  deceased  frequently 
stating  to  outsiders  that  she  desired  to  have 
her  bank  deposits  fixed  so  that  her  daughter 
might  have  or  draw  them  at  any  time  dur- 
ing her  life  and  have  them  at  her  death. 
Then  explicitly  and  formally  asking  an  of- 
ficial of  the  defendant  bank  "if  she  couldn't 
have  her  bank  account  fixed  so  that  either 
she  or  her  daughter  could  draw  the  money 
at  any  time,  and  that  if  anything  should 
happen  to  her  that  her  daughter  could  get 
the  money  without  any  trouble."  Then,  In 
accordance  with  his  Instructions,  going  with 
her  daughter  to  the  l>ank  to  have  this  ar- 
rangement perfected,  and,  under  the  instruc- 
tions of  the  official,  closing  up  the  old  ac- 
count and  opening  the  new  one  in  the  form 
stated,  for  the  purpose  of  accomplishing  her 
Intent,  being  told  as  and  after  she  performed 
the  necessary  acts  that  "this  fixes  the  ac- 
count so  that  either  one  can  draw  the  money 
out  at  any  time,  and  in  the  event  of  the 
death  of  either  the  survivor  Is  absolute  own- 
er.   The  willf  executor,  or  admlulstrator  or 
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«itber  has  no  control  whatever  over  the 
book,"  and  that  "the  money  was  fixed  so  that 
In  case  anything  shonld  happen  to  her  plain- 
tiff conld  get  it  without  any  trouble,  and 
•  •  •  could  draw  the  money  at  any  time" 
[t  she  "should  come  there  to  the  bank."  And 
after  the  signaturea  of  both  as  depositors  had 
been  entered  In  the  proper  bank  book,  the 
passbook  was  taken  by  the  daughter  and 
placed  In  the  Joint  and  equal  custody  of  both, 
and  from  that  time  to  her  death  the  deceased 
never  did  a  thing  which  threw  any  Shadow 
on  her  Intent  in  making  the  new  deposit,  or 
indicated  the  slightest  change  in  or  aban- 
donment or  revocation  of  such  intent.  And, 
further,  and  as  illustrating  the  extent  and 
absoluteness  of  the  interest  which  she  in- 
tended to  give  to  her  dani^ter  in  the  bank 
accounts,  we  find  that  In  the  case  of  deposits 
in  other  banks  by  formal  writing  she  made 
the  daughter  "owner  and  creditor"  with  her 
of  all  moneys  deposited  and  authorized  each 
or  either  of  them  or  the  survivor  of  them  to 
draw  out  the  whole  of  said  d^KWits. 

It  seems  to  me  that  all  of  these  tacts  dem- 
onstrate the  purpose  of  the  deceased  to  give 
to  the  appellant  the  Interest  which  she  claims 
with  a  clearness  and  force  beyond  that  re- 
quired by  the  authorities.  Mack  v.  Mechan- 
ics' 8c  Farmers'  Sav.  Bank,  60  Hun,  477,  3 
N.  T.  Snpp.  441;  Farrelly  v.  Emigrant  In- 
dustrial Sav.  Bank,  92  App.  Dlv.  628,  87  N. 
T.  Supp.  64 ;  Mable  r.  Bailey,  95  N.  T.  206 ; 
Beaver  t.  Beaver,  supra,  431 ;  Matter  of  Tot- 
ten,  supra ;  Augsbury  v.  Shurtllff,  180  N.  Y. 
138,  141,  72  N.  E.  927 ;  Id.,  114  App.  Dlv.  626, 
99  N.  Y.  Snpp.  989,  affirmed  190  N.  Y.  607, 
83  N.  B.  U22;  West  v.  McCuUough  (decided 
without  (pinion,  January  5,  1909),  115  N.  Y. 
Supp.  — .  It  la  true  that  some  of  the  fore- 
going cases  simply  decided  that  the  evidence 
there  presented  authorized  a  finding  as  mat- 
ter of  fact  of  a  gift  such  as  is  claimed  here ; 
that  being  the  only  question  presented.  But 
principles  necessarily  Involved  or  enunciated 
sustain  the  interpretation  now  placed  on  them 
as  applied  to  the  facts  which  have  been  dis- 
cussed. 

It  remains  to  consider  the  respondents'  ar- 
gument that  the  foregoing  view  is  incorrect, 
or  at  least  that  there  is  other  evidence  which, 
taken  in  connection  with  that  especially  re- 
ferred to,  permits  inferences  sustaining  the 
findings  in  their  behalf.  Before  passing  to 
a  consideration  and  analysis  of  this,  refer- 
ence may  be  made  to  one  finding  of  fact 
which  is  almost  in  favor  of  appellant  It  Is 
found:  "That  the  change  in  the  account  In 
the  Home  Savings  Bank  of  the  city  of  Al- 
bany on  the  30tb  day  of  September,  1901, 
was  made  by  said  Kate  V.  Beers  merely  as  a 
matter  of  convenience  in  drawing  the  moneys 
from  the  bank,  and  also  to  vest  the  title  to 
the  fund  remaining  at  the  time  of  the  death 
of  Mrs.  Beers,  In  her  daughter.  If  she  sur- 
vived her."  Inaamncb  as  the  only  legal  meth- 
od by  which  the  deceased  could  vest  the  title 
to  the  fund  ronaininc  at  the  time  of  her 


death  in  her  daughter  was  by  making  her  a 
present  Joint  owner  In  the  account,  and  Inas- 
much as  the  form  of  the  account  payable  to 
either  was  found  by  the  trial  Judge,  it  is  ar- 
gued that  this  finding  established  appellant's 
case  and  entitles  her  to  a  reversal.  I  prefer, 
however,  to  assume  that  the  findings  on  the 
question  of  Intent,  etc.,  are  adverse  to  the 
appellant,  and  to  consider  the  case  with  ref- 
erence to  the  question  whether  there  is  any 
evidence  to  sustain  such  findings. 

While  the  counsel  for  respondents.  In  dis- 
puting that  the  deposit  was  made  with  the 
Intent  and  for  the  purpose  claimed  by  Mrs. 
Kelly,  says  that,  on  the  other  hand,  it  was 
made  and  the  power  to  draw  moneys  given 
as  a  matter  of  convenience,  he  very  frankly 
admits  that  he  does  not  mean  any  mere  phy- 
sical convenience.  This  element  was  not  In- 
volved, for  Mrs.  Beers  was  so  capable  of  tak- 
ing care  of  herself  and  of  her  afFalrs  that 
there  was  no  necessity  for  conferring  upon 
the  daughter  the  power  to  draw  mone^  as  a 
matter  of  convenience  to  her  mother.  This 
term  of  "convenience"  seems  rather  to  have 
been  used  by  the  court  and  counsel  as  a  form 
of  stating  that  the  mother  did  not  Intend 
Joint  ownership,  but  did  intend  something 
else. 

In  the  first  place,  it  is  said  that  Mrs.  Kel- 
ly at  the  time  of  her  mother's  death  made  an 
admission  to  one  of  the  defendants  contra- 
dicting her  present  claim.  Without  quoting 
this  admission,  it  may  be  stated  that  it  has 
been  analyzed,  and  that  I  see  nothing  in  it 
which  contradicts  the  present  claim.  It  does 
not  give  a  full  history  of  all  that  was  done, 
as  actually  found  by  the  trial  court;  but, 
so  far  as  it  does  go,  it  does  not  raise  any 
issue  with  the  other  testimony. 

In  the  second  place,  It  is  urged  that  the 
various  wills  and  codicils  made  by  the  de- 
ceased are  indicative  of  an  Intent  on  the 
part  of  Mrs.  Beers  to  maintain  her  owner- 
ship and  control  of  the  bank  accounts  and 
therefore  are  contradictory  of  that  which  is 
claimed  by  appellant  There  appear  to  be 
several  answers  to  this  proposition.  If  the 
deceased,  having  an  intent  to  give  Joint  and 
surviving  ownership  to  her  daughter,  con- 
summated that  Intent  by  the  performance  of 
the  necessary  acts,  I  suppose  that  the  origi- 
nal nature  and  eflTect  of  these  acts  would  not 
be  affected  or  destroyed,  even  If  subsequent- 
ly her  views  changed;  such  mental  change 
not  being  carried  Into  any  legal  or  effective 
revocation  of  that  which  had  been  done.  In 
the  Mabie  Case,  Cited  supra,  the  person  mak- 
ing a  deposit  in  trust  which  was  the  subject 
of  litigation  subsequently  withdrew  the  same, 
and  it  was  claimed  that  this  Indicated  that 
he  did  not  intend  to  create  a  trust,  but 
Judge  Andrews  said,  at  page  211:  "The  fact 
that  the  deposits  for  the  plaintiff  and  others 
were  subsequently  •  •  •  drawn  out  by 
Dr.  Bailey  is  not  legitimate  evidence  that  he 
did  not  intend  when  the  deposits  were  made 
to  create  a  beneficial  trust  for  the  benefl- 
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claries  named.  If  the  withdrawal  wag  witb 
intent  on  bis  part  to  Ignore  tbe  trust  and  to 
conyert  tbe  money  to  his  own  use.  It  might 
be  competent  evidence  of  a  change  of  pur- 
pose, but  It  throws  no  light  on  the  original 
transaction."  See,  also,  Scheps  t.  Bowery 
Savings  Bank,  97  App.  Div.  434,  90  N.  Y. 
Sapp.  28. 

But  further  than  this,  if  it  should  be  as- 
sumed that  there  was  anything  In  the  wills 
when  executed  which  could  be  regarded  as 
sufficient  to  negative  the  idea  or  counteract 
an  intent  of  Mrs.  Beers  to  create  a  Joint 
ownership  in  a  bank  deposit  I  do  not  think 
that  it  would  afTect  this  case.  All  of  the 
wills  and  codicils  admitted  in  evidence  as 
bearing  on  this  question  were  executed  be- 
fore the  deposit  involved  in  this  action  was 
changed  Into  Its  present  form.  Those  in- 
struments, of  course,  If  they  bore  on  the  sub- 
ject at  all,  indicated  the  testator's  Intent  at 
the  respective  dates  when  they  were  exe- 
cuted. Therefore,  If  this  deposit  subsequent- 
ly made  was  at  variance  with  any  provisions 
in  them,  it,  and  not  they,  must  be  control- 
ling. Even  though  it  be  assumed  ttiat  the  de- 
ceased originally  Intended  to  dispose  of  her 
bank  deposits  by  will,  that  would  not  inter- 
fere with  or  destroy  a  purpose  subsequently 
formed  and  executed  to  dispose  of  them 
through  the  form  of  the  deposits  themselves 
as  was  done. 

Lastly,  in  somewhat  general  terms  it  is  in- 
sisted: That  the  deceased  did  not  inquire 
about  Joint  ownership  or  transfer  of  title; 
there  was  no  idea  or  suggestion  of  a  present 
gift  or  transfer;  she  did  not  part  with  the 
control  of  the  title  or  Intend  to  create  a  new 
kind  of  ownership  or  Intend  to  give  Mrs. 
Kelly  the  right  to  have  an  equal  share  of 
tbe  income  or  by  means  of  the  transfer  ob- 
tain an  absolute,  immediate  ownership  of 
one-half  of  the  fund;  did  not  Intend  Mra. 
Kelly  should  draw  tbe  moneys  during  her 
life.  It  seems  to  me  that  these  assertions 
are  the  expression  of  a  theory  unjustifiably 
evolved  from  assumptions,  rather  than  tbe 
statement  of  conclusions  legitimately  drawn 
from  the  evidence.  It  has  been  held  so 
many  times  that  courts  will  be  controlled  by 
the  substance  of  a  transaction,  rather  than 
by  tbe  name  given  to  It,  that  it  is  a  matter 
of  no  importance  that  the  particular  terms 
"Joint  ownerehip"  and  "Joint  account"  were 
not  used  by  Mrs.  Been.  The  controlling 
question  for  us  has  been,  and  Is,  wbetiier 
she  intentionally  and  Intelligently  created 
a  condition  embracing  the  essential  elements 
of  Joint  ownerahlp  and  survivorship.  If  she 
did,  that  was  sufficient,  even  though  she  did 
not  use  any  particular  formula  in  doing  it. 
Her  acta  and  repeated  declarations  Indicate 


that  she  did  intend  to  do  Just  that  which  Is 
denied,  give  to  her  daughter  Joint  ownership 
in  and  control  over  this  account.  It  Is  true 
that  her  daughter  did  not  draw  any  checks 
on  it  during  tbe  life  of  tbe  mother,  but  it  is 
also  true  that  the  mother  horself  did  not 
draw  any  checks  on  It  during  the  same  time. 
It  is  true  that  the  mqtber  did  retain  control 
over  tbe  account  in  tbat  sbe  had  tbe  right 
at  any  time  to  check  out  all  of  the  moneys 
and  destroy  the  account,  but  so  did  tbe 
dangbto:.  For  the  sake  of  the  argument  we 
might  assume  that  the  primary  purpose  of 
the  mother  In  creating  the  account  was  to 
pass  the  money  on  her  death  to  her  daugh- 
ter, and  that  she  did  not  expect  under  ordi- 
nary circumstances  that  the  daughter  would 
draw  out  the  money  during  her  life  any 
more  than  that  she  herself  would  draw  it 
out;  but,  if  we  assume  all  of  this,  such  as- 
sumption would  simply  go  to  the  expected 
exercise  by  the  daughter  of  her  legal  rights 
rather  than  to  the  existence  Itself  of  those 
rights.  In  short,  starting  wlQi  the  perform- 
ance by  Mra.  Been  deliberately  and  advised- 
ly of  certain  acts  l^irally  calculated  and  anffl- 
cient  to  accomplish  certain  purposes,  and 
charging  her  not  only  as  we  most  as  a  mat- 
ter of  law,  but  as  we  ought  to  as  a  matter 
of  fact,  with  appreciation  of  the  significance 
and  consequences  of  what  One  did,  we  are 
unable  to  discover  in  this  record  tiny  evi- 
dence of  an  Intent  not  to  effect  that  legal 
result  which  her  acts  naturally  and  presump- 
tively did  accomplish. 

Some  reference  was  made  to  tbe  equities 
of  the  division  of  the  mother's  estate  be- 
tween the  appellant  and  her  brother,  if  tbe 
former's  claim  to  these  deposits  should  pre- 
vail. While  such  considerations  might  be 
helpful  und^  some  circumstances  in  helping 
ns  to  decipher  the  obscure  or  uncertain  in- 
tent of  a  deceased  person,  I  do  not  think 
they  are  of  consequence  in  this  case  in  deal- 
ing with  well-established  acts  which  are  not 
of  doubtful  or  uncertain  character.  '  More- 
over, it  is  possible  that  on  the  settlement  of 
the  estate  of  the  deceased  under  her  will 
such  disparity  as  is  now  claimed  between 
the  provisions  for  the  two  children  respec- 
tively will  be  avoided  or  be  found  not  to 
exist 

The  Judgment  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  event 

CTJLLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  and  WBRNBB, 
JJ.,  concur.    CHASE,  J.,  not  slttins. 

Judgment  reversed,  etc. 
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EBLIiT  T.  BEBRS  «t  aL 

<Coart  ot  Appeals  of  New  York.    Jan.  S,  1909.) 

Gifts  (|  30*)— Irteb  Vivos— Bank  Dbposits. 
A  depositor  in  a  aavings  bank  changed  tlie 
-deposit  standing  in  het  own  name  so  as  to  make 
it  payable  to  herself  or  another,  her  daughter, 
or  survivor.  The  change  was  made  linder  the 
-depositor's  written  dire^on  to  the  bank  to  add 
the  name  of  the  daughter  as  "owner  and  cred- 
itor" of  all  moneys  deposited  under  the  account. 
Subsequently  thereto  the  depositor  made  a  will 
disposing  of  her  savings  bank  deposit  and  giv- 
ing it  to  her  daughter.  Held,  that  the  daughter 
was  a  joint  owner  of  the  deposit,  and  the  de- 
positor's disposition  of  the  deposit  by  will  did 
not  destroy  the  daughter's  rights. 

[EJd.  Note.— For  other  cases,  see  Olfts,  Cent. 
Dig.  i!  52-57;    Dec.  Dig.  {  30.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Tbird  Department. 

Action  by  Sarah  E.  Kelly  against  Franklin 
B.  Beers  and  another,  as  executors  of  Kate 
V.  Beers,  deceased,  and  another.  From  a 
judgment  of  tl>e  Appellate  Division  (108  N. 
T.  Sapp.  1137),  afiSrmlng  a  Judgment  of  the 
Supreme  Court,  dismissing  the  complaint, 
plaintltr  appeals.  Beveised,  and  new  trial 
granted. 

Andrew  J.  NelUfl,  for  appellant  WllUam 
P.  Bndd,  for  respondents. 

HISCOCK,  J.  It  was  practically  assumed 
on  the  argument  that  oor  decision  in  this 
ease  would  be  governed  by  the  conolnslona 
which  we  might  reach  in  the  Home  Savings 
Bank  Case  (decided  at  this  term)  86  N.  E.  980^ 
and  we  think  that  this  assumption  was  pr(^ 
«r.  There  seem  to  lie  only  two  particulars  of 
any  importance  in  which  the  evidence  in  this 
case  differs  from  that  produced  in  the  other 
one.  In  this  case  the  form  of  the  deposit, 
which  originally  stood  in  the  name  of  Mrs. 
Beers  alone,  was  on  «a  about  May  4,  1897, 
changed  by  adding  words  to  the  heading  of 
the  passbook  and  to  the  title  vpoa  the  bank- 
books making  the  account  payable  to  Mrs. 
Beers,  "Dr  Sarah  B.  Kelly,  her  daughter,  or 
sTurvlvor."  This  was  done  under  a  written 
direction  to  the  bank  to  "add  the  name  of  my 
daughter,  Sarah  E.  Kelly,  as  owner  and  credit- 
or with  me  of  all  moneys  heretofore  or  which 
may  hereafter  t>e  deposited  in  said  bank  un- 
der this  account.  No.  112,086,  together  with 
all  the  Interest  which  has  been  or  which  may 
hereafter  be  credited  to  the  said  account,  with 
full  authority  for  each  or  either  of  us,  or  the 
survivor  of  us,  to  draw  out  from  the  said 
bank  the  whole  or  any  part  of  such  moneys 
or  such  interest."  After  this  change  was 
made  a  new  codicil  to  a  former  will  and  a 
new  win  were  made  and  executed  by  Mrs. 
Beers,  both  of  which  referred  to  her  savings 
bank  deposits,  the  first  one  revoking  a  former 
legacy  to  her  daughter,  and  in  lien  thereof 
giving  her  "all  and  whatever  money  I  shall 
at  the  time  of  my  decease  have  on  deposit 
tn  the  Albany  Savings  Bank."    It  appeared 


that  the  deposit  in  suit  was  the  only  one 
which  the  testatrix  then  or  thereafter  had  in 
said  bank. 

It  does  not  seem  to  us  that  these  dUTer- 
ences  are  sufflcient  to  warrant  any  dUTerent 
result  than  that  reached  In  the  other  case.  The 
circumstances  under  which  the  change  in  the 
form  of  the  deposit  was  made  seem  to  be  a 
little  more  favorable  to  the  appellant  in  this 
case  than  In  that,  for  here  the  order  direct- 
ing the  change  expressly  and  specifically  re- 
quests that  the  appellant  shall  be  made  "own- 
er" and  "creditor"  (as  against  the  bank)  of 
all  moneys  then  or  thereafter  deposited.  This, 
with  the  form  of  the  account,  seems  to  make 
the  appellant  a  Joint  owner  almost  beyond 
the  chance  for  debate.  The  codicil  especially 
referred  to  was  executed  In  19(X),  after  the 
deposit  Involved  in  this  action  was  made,  and, 
whUe  In  that  respect  and  in  respect  to  the 
mention  of  deposits  in  the  Albany  Savings 
Bank  it  is  a  little  more  favorable  to  the  re- 
spondents than  were  the  wills  and  codicils  as 
involved  in  the  Home  Savings  Bank  Case, 
we  do  not  think  that  it  has  the  effect  to  de- 
stroy or  Impair  the  Intent  actuating  the  de- 
ceased when  she  made  the  deposit,  or  to  re- 
voke the  acts  then  performed  in  consumma- 
tion of  such  intent.  The  mere  fact  that  the 
mother  assumed  by  her  wills  to  accomplish 
the  same  purpose  in  giving  this  deposit  to 
her  daughter  at  her  death,  which  had  already 
been  accomplished  by  the  form  ot  the  savings 
bank  deposit,  does  not  of  itself  contradict  her 
Intent  In  making  the  deposit,  but  in  fact  sup- 
plements it  In  one  respect 

The  fnrther  fact  that  she  disposes  of 
moneys  as  those  which  she  may  have  on  de- 
posit in  the  defendant  bank  at  the  time  of  her 
decease,  it  appearing  that  she  did  -not  have 
any  deposit  other  than  that  claimed  by  ap- 
pellant, is  not  In  my  opinion  sufflcient  to  raise 
an  issue  of  fact  in  respect  to  her  intent  in 
making  such  latter  deposit  In  the  first  place, 
such  testamentary  provision  might  be  drafted 
as  a  matter  of  precaution  to  cover  any  new 
deposit  which  she  might  make  before  death, 
or  as  a  matter  of  precaution  to  secure  her 
purpose  of  having  the  daughter  take  the 
mone}rs  at  her  death  In  case  the  arrangement 
at  the  bank  should  fall.  Various  motives 
might  influence  her,  and  I  do  not  think  that 
any  such  subsequent  Indeterminate  act  is 
enough  to  cloud  a  purpose  or  offset  acts  so 
clearly,  deliberatdy,  and  completely  formed 
and  executed  as  were  tliose  of  deceased  in 
respect  to  the  bank  deposit ;  bnt  if  we  should 
assume  that,  when  the  testator  made  these 
provisions,  she  did  have  in  mind  this  deposit 
and  did  Intend  to  treat  It  as  still  so  far  sub- 
ject to  her  control  as  to  be  a  matter  of  testa- 
mentary disposition.  In  my  opinion  such  atti- 
tude would  not  be  enough  to  revoke  her  prior 
intention  and  acts  already  consummated  In 
a  legal  and  effective  form,  especially  in  view 
of  the  fact  that  no  attempt  was  made  directly 
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to  revoke  them  down  to  the  time  of  her  death. 
I  see  no  difference  In  this  respect  between  a 
case  of  consummated  gift  of  a  deposit  and  one 
of  a  trust  in  and  of  such  a  deposit,  as  pro- 
tected from  subsequent  declarations  and  acta 
Mable  v.  Bailey,  95  N.  Y.  206 ;  Scheps  v.  Bow- 
ery Sav.  Bank,  97  App.  Dlv.  434,  90  N.  X. 
Supp.  26 ;  Robinson  v.  Appleby,  69  App.  Dlv. 
509,  75  N.  T.  Supp.  1,  affirmed,  17S  N.  T.  628; 
66  N.  B.  1116. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event 

CUI/LBN,  0.  J.,  and  EDWARD  T.  BABT- 
LBTT,  HAIOHT,  VANN,  and  WBRNBR,  JJ., 
concur.    CHASB,  J.,  not  sitting. 

Judgment  reversed,  etc. 


(IM  N.  T.  14B) 

PBOPLB  ex  Id.  WIIXIAMS  ENOINEBR^ 

ING  &  CX>NTEACTING  CO.  v. 

MBTZ,  Comptroller. 

(Ooart  of  Appeals  of  New  York.    Jan.  12; 
1909.) 

Master  ahd  Skbvant  ((  13*)— BEOui.A'noir 

OF  HouBS  OT  Work— Statutes. 

Laws  1907,  p.  1076,  c.  506,  amending  Pen. 
Code,  I  384h,  and  providing  that  it  any  con- 
tractor with  a  municipal  con>oration  reqnin 
more  than  eight  houia  for  a  day's  labor,  upon 
conviction  therefor,  in  addition  to  the  fine  pre- 
scribed by  the  same  section,  the  contract  snail 
be  forfeited  at  the  option  of  the  municipal  cor- 
poration, did  not  affect  Laws  1906,  p.  1395,  c 
606,  {  3.  limiting  a  day's  work  oa  work  for 
munidpal  corporations  to  eight  bouis,  and  pro- 
hibiting municipal  oflSceis  from  .paying  for  work 
done  in  violation  of  the  statute ;  the  two  stat- 
utes being  independent  and  providing  concur- 
rent remedies,  one  civil  tn  character  for  the  ben- 
efit of  the  city,  and  the  other  penal  and  author- 
izing a  forfeiture  incidental  to  the  penalty. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  13.*] 

On  motion  for  reargument    Motion  denied. 
For  former  (pinion,  see,  19S  N.  Y.  148,  85 
N.  B.  1070. 

VANN,  3.  Tbe  relator  moves  for  a  reargu- 
ment of  tbe  api>eal  herein  npon  the  ground 
that  a  statute,  claimed  to  be  In  pari  materia 
with  the  one  passed  npon  by  the  court,  was 
not  brought  to  Its  attention  through  tbe  In- 
advertence of  counsel. 

Upon  the  argument  the  main  question  dl»-' 
cussed  was  whether  the  labor  law  of  1906 
(Laws  1906,  p.  1395,  c  506),  Is  In  conflict 
with  either  the  state  or  the  federal  C<Misti- 
tutlon,  and  we  held  that  It  Is  not,  In  so  far 
as  I't  limits  the  hours  of  labor  on  public 
work  and  prohibits  any  state  or  municipal  of- 
ficer from  paying  for  work  done  In  violation 
of  these  provisions.  People  ex  rel.  Williams 
EiUglneerlng  A  Contracting  Co.  v.  Metz,  198 
N.   Y.    148,  86   N.   E.   1070.     We  expressed 


no  opinion  as  to  the  effect  on  the  contract 
of  the  failure  to  comply  with  the  provision 
requiring  certain  stipulations  to  be  inserted 
therein,  nor  did  we  hold  that  the  contract 
was  either  valid  or  void.  We  did  not  decide 
that  the  statute  was  valid  In  every  respect  or 
void  In  any  respect,  but  simply  that  the  limi- 
tation and  prohibition  above  named  were 
valid,  and  that  they  Justified  the  comptroller 
In  refusing  to  pay  for  work  done  In  violation 
of  the  statute  In  the  respects  named.  In  dis- 
missing the  proceeding,  we  expressly  directed 
that  It  be  without  prejudice  to  an  application 
for  an  alternative  writ  of  mandamus,  or  to 
the  commencement  of  an  action  to  recover 
the  amount  of  the  claim  in  question.  While 
many  questions  were  presented  by  the  record 
that  we  might  have  decided,  we  passed  upon 
those  only  that  were  es&entlal  to  the  disposi- 
tion of  the  case,  and  we  so  stated  In  our 
opinion,  giving  our  reasons  for  such  con- 
servative action. 

The  statute  which  the  counsel  for  the  re- 
lator did  not  mention  In  his  brief  or  argu- 
ment, and  which  he  now  wishes  us  to  consid- 
er. Is  chapter  506,  p.  1076,  of  the  Laws  of 
1907.  It  amends  section  384h  of  the  Penal 
Code  by  providing,  among  other  things  not  now 
material,  that  "K  any  contractor  with  the  state 
or  a  municipal  corporation  shall  require  more 
than  eight  hours  for  a  day's  labor,  upon  con- 
viction therefor  In  addition  to  such  fine  (im> 
posed  In  an  earlier  part  of  the  section),  title 
contract  shall  be  forfeited  at  the  option  ot  the 
municipal  corporation."  That  act,  although 
not  called  to  our  attention  by  counsel,  was 
considered  by  us,  and  the  reason  we  did  not 
allude  to  It  In  our  opinion  Is  that  we  thought 
it  had  no  bearing  on  the  questions  that  we 
decided.  We  regarded  the  civil  act  as  Inde- 
pendent of  the  penal  act,  and  that  the  latter 
neither  amended  nor  affected  the  former,  so 
far  as  the  questions  passed  npon  were  con- 
cerned. The  acts  provide  for  concurrent  and 
cumulative  ronedles,  the  one  dvll  In  char- 
acter, for  the  benefit  of  the  dty,  and  the  oth- 
er, penal  In  nature,  for  the  benefit  of  the 
state,  and  incidentally  authorizing  a  forfeit- 
ure as  part  of  the  penalty.  It  is  not  unusual 
In  repressive  legislation  to  provide  one  reme- 
dy by  dvll  action  to  redress  the  wrong  done 
to  the  person  or  corporation  Injured,  atrf  an- 
other by  criminal  prosecution  to  redress  the 
wrong  done  to  the  state  and  to  vindicate  Its 
dignity. 

The  motion  should  be  denied,  with  $10 
costs. 

CULLEN,  0.  J.,  and  EDWARD  T.  BART- 
LETT,  WERNER,  WILLARD  BARTLETT, 
HISCOCK,  and  CHASE,  JJ.,  concur. 

Motion  for  reargument  denied. 
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(79  Oh.  St.  243) 

CINCINNATI  NORTHERN  TRACTION  CO. 
T.  PITTSBURG,  C,  C.  &  ST.  li.  RY.  CO. 

SAME  V.  CINCINNATI,  H.  &  D.  RY.  CO. 

(Supreme  Court  of  Ohio.     Dec.  22,  190&) 

1.  Railboads  (f  91*)— Cbobsing  Other  Roads 
—Gbadb— Expense. 

In  a  proceeding  under  section  3333-1,  Re7. 
St.  1908,  where  a  junior  and  senior  railroad 
company  are  not  able  to  agree  as  to  a  method 
of  crossing,  to  procure  an  order  of  the  court  in 
that  behalf,  the  court  shoald  equitably  appor- 
tion between  the  roads  only  the  cost  of  sach  a 
grade  of  approach  as  will  be  practicable.  If  the 
junior  road  desires  a  lesser  grade,  it  may,  with 
propriety,  be  charged  with  the  entire  additional 
«rpense  of  such  construction. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dea  Dig.  f  91.*] 

2.  RAII.BOADS  ($  91*)— Gbossinq  Othbb  Roads 

— GBADE— EXPERSB. 

The  statute  requires  that  not  only  the  coats 
of  constructing  such  crossing  as  the  court  may 
order,  but  also  the  cost  of  maintaining  it,  shall 
he  equitably  distributed  between  the  companies. 
■  [Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  91.*] 

3.  Raiuioads  (S  01*) — CBOSBiira  or  Otbxb 
Road— Double  Tback. 

When,  in  such  case,  the  junior  road  has 
projected  and  is  engaged  in  constructing  a  dou- 
ble-track road,  the  cost  of  a  crossing  sufficient 
in  width  to  carry  a  double  track  should  be  equi- 
tably apportioned  between  the  companies. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  91.*] 

(Syllabus  by  the  Court.) 

Error   to  Circnlt  Court,   Batter  Connty. 

Applications  by  the  Glndnnatl  Northern 
Traction  Company  to  fix  the  mode  by  which 
It  should  construct  Its  crossing  over  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Loula 
Railway  Company  and  the  Cincinnati,  Ham- 
ilton &  Dayton  Railway  Company.  From  an 
order  of  the  court,  of  common  pleas,  affirm- 
ed by  the  circuit  court  on  appeal,  the  Cin- 
cinnati Northern  Traction  Company  brings 
error.    Modified. 

W.  C.  Shepherd  and  George  H.  'Wirrlng- 
ton,  for  plaintiff  In  error.  Charles  Darling- 
ton and  Rowe,  Shuey,  Matthews  &  James, 
for  defendant  in  error  Pittsburg,  C,  C.  ft 
St  I/.  Ry.  Co.  Sbotts  ft  Mllllkin,  tor  defend- 
ant in  error  Cincinnati,  H.  &  D.  Ry.  Co. 

PER  CURIAM.  These  were  applications 
made  under  section  3333-1,  Rev.  St.  1908, 
asking  the  court  of  c  uimon  pleas  to  fix  the 
mode  and  mannei:  by  which  a  Junior  railroad 
company  should  construct  Its  way  at  a  cross- 
ing of  the  senior  company;  the  companies 
not  being  able  to  agree.  The  cases,  baring 
been  decided  in  the  court  of  common  pleas, 
were  appealed  to  the  circuit  court,  where  a 
final  order  was  made  fixing  the  mode  and 
manner  of  crossing  and  apportioning  cer- 
tain of  the  costs  abd  expenses  thereof.  In 
general,  the  view  taken  of  the  subject  in  the 
circuit  court  was  entirely  consistent  with  the 
view  of  the  subject  taken  by  this  court  In 
the  case  of  Toledo  Ry.  &  Terminal  Co.  y. 


Lima  &  Toledo  Traction  Co.,  86  N.  B.  515. 
The  present  cases,  however,  present  three 
questions  that  were  not  disposed  of  in  that 
case. 

First  The  circuit  court  found  In  the  pres- 
ent cases  that  a  3  i)er  cent,  grade  for  the 
approach  to  the  overhead  crossing,  which 
It  ordered,  was  practicable,  and  therefore  it 
ordered  that  one-half  of  the  cost  of  construct- 
ing the  approach  at  a  3  per  cent,  grade 
should  be  paid  by  each  company,  but  that,  if 
the  jtmlor  company  desired  a  2  per  cent, 
grade  to  reach  the  overhead  crossing,  at  the 
required  height,  it  should  pay  the  additional 
cost  of  construction  at  that  grade.  We  per- 
ceive no  reason  for  differing  from  the  con- 
closlon  of  the  circuit  court  In  that  respect 
Its  finding  that  a  3  per  cent  grade  was  prac- 
ticable was  based  upon  very  substantial  evi- 
dence, and  a  practicable  crossing  would  seem 
to  be  all  tliat  was  in  the  contemplation  of 
the  statute. 

Second.  While  the  circuit  court  ordered 
an  overhead  crossing  to  carry  the  cars  of  the 
junior  road,  and  ordered  that  one-half  of  the 
cost  of  constructing  such  overhead  cross- 
ing should  be  paid  by  each  of  the  roads,  it 
ordered  that  the  cost  of  maintenance  should 
be  borne  wholly  by  the  junior  company.  In 
that  respect  the  order  of  the  circuit  court 
is  entirely  inconsistent  with  the  statute, 
which  provides,  In  express  terms,  that  both 
the  cost  of  construction  and  the  expense  of 
maintenance  shall  be  equitably  apportioned 
among  the  parties. 

Third.  The  court  ordered  that  the  bridge 
by  which  the  junior  road  should  carry  its 
track  over  the  senior  road  should  be  wide 
enough  for  a  single  track,  and  the  cost 
thereof  apportioned  equally  between  the  com- 
panies, bnt  that,  if  the  junior  road  desired 
a  bridge  wide  enough  for  a  double  track,  it 
should  pay  the  additional  cost  of  construct- 
ing a  bridge  of  that  width.  In  that  respect 
we  think  the  order  of  the  circuit  court  is  not 
in  accordance  with  the  spirit  and  purpose  of 
the  statute.  It  will  be  consistent  with  that 
spirit  and  purpose,  and  with  public  policy, 
if  tbe  number  of  tracks  upon  which  both  the 
senior  and  junior  roads  shall  operate  are 
determined  by  themselves  as  a  matter  of 
railroad  operation,  rather  than  by  the  courts 
as  a  matter  of  law.  In  a  proceeding  of  this 
character  it  will  be  quite  as  clearly  within 
the  authority  of  the  court  for  the  purpose 
of  diminishing  the  cost  of  the  overhead 
structure,  to  order  the  senior  road  to  reduce 
the  number  of  its  tracks  In  order  that  the 
structure  may  thereby  be  shortened,  as  to 
provide  that  the  structure  should  be  narrow- 
er than  the  wants  of  the  junior  road  in  order 
that  the  cost  of  construction  may  in  that 
manner  be  reduced.  It  would  hardly  com- 
port with  the  obvious  policy  of  the  statute 
to  require  a  section  of  single  track  in  a 
double  track  railroad. 
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(Obto 


Tbe  Judgment  of  the  circuit  conrt  will  be 
<n  all  reBpects  affirmed,  except  aa  to  proposl- 
tlons  2  and  8  above,  as  to  which  Its  judg- 
ment will  be  modified  In  accordance  with  the 
views  here  expressed.  The  modified  ludg- 
ment  will  be  entered  in  this  court  and  re- 
manded to  the  circuit  conrt  for  execution. 

Judgments  modified. 

PRICE,  0.  J.,  and  SHAUCK,  CREW, 
SUMMERS,  SPEAR,  and  DAVIS,  JJ,  con- 
cur. 


(7»  Ob.  St  SU) 

SANDERS  et  al.  t.  P'BNNEZ  et  aL 

(Supreme  Ckmrt  of  Ohio.    Dec.  22,  1908.) 

Verdob  and  Pubchaseb  ({  239*)— Bona  Fids 

PTTBCHASBB— RIOICTS. 

The  provisions  of  section  4275,  Rev.  St 
1908,  relate  only  to  money  lost  at  Eambling,  and 
it  is  nowhere  provided  that  one  who  loses  mon- 
ey in  a  bucket  shop  may  have  a  lien  for  the 
amount  of  his  loss  on  the  premises  where  the 
business  is  carried  on,  which  he  may  assert 
against  a  purchaser  of  the  premises  for  value; 
the  purchase  being  made  before  a  suit  to  snl>- 
Ject  the  premises  is  instituted  and  without  no- 
tice of  the  claim. 

[E<d.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  239.*] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Union  County. 

Actl(m  by  F.  O.  Penney  and  others  against 
John  M.  Sanders  and  others.  Judgment  for 
defendants  was  reversed  by  the  circuit  court, 
and  they  bring  error.  Judgment  of  the  cir- 
cuit court  reversed,  and  that  of  the  common 
pleas  affirmed. 

On  Febroaiy  26,  1906,  F.  O.  Penney  filed 
his  second  amended  petition  in  the  conrt  of 
common  pleas  (the  original  petition  having 
beoi  filed  July  1,  190!9  against  the  plalntUCs 
In  error  and  others,  to  subject  certain  real 
estate  described  therein  to  the  satisfaction 
of  a  Hen,  which  he  claimed  to  have  thereon 
by  virtue  of  the  facts  alleged  by  him.  Issues 
having  been  Joined,  the  case  waa  tried  In 
the  court  of  common  pleas,  where  the  facts 
were  found  and  a  Judgment  rendered  In 
favor  of  the  plalntUIs  in  error  dismissing  the 
petition.  On  petition  In  error  the  circuit 
court  reversed  the  Judgment  of  the  conrt  of 
conunon  pleas  and  rendered  a  final  Judg- 
ment in  accordance  with  the  prayer  of  the 
amended  petition.  The  following  facts  ap- 
pear from  the  untraversed  allegations  of  the 
pleadings  and  the  findings  of  die  court  of 
common  pleas:  On  and  prior  to  May  25, 
1905,  John  M.  Sanders,  Percy  H.  Sanders, 
and  Jesse  8.  Kagay  were  the  owners  of  the 
premises  described.  In  a  room  In  a  building 
thereon  from  November  11,  1901,  to  Decem- 
ber 6,  1004,  Inclusive,  one  Greorge  A  Baker 
carried  on  a  budtet  stiop  with  the  knowledge 
of  said  owners,  though  not  as  their  lessee, 
but  as  a  sublessee  from  one  Carl  Algower, 


who  was  their  lessee.  May  8,  1905,  Penn^ 
recovered  a  Judgment  against  Baker  in  a 
proceeding  against  him  alone  (the  owners 
of  the  property  not  being  Joined)  for  $776.^, 
money  which  he  had  lost  in  the  bucket  shop 
carried  on  by  Baker.  On  the  25th  of  May, 
1005,  the  said  ovrners  conveyed  said  premises 
to  the  plaintiffs  in  error,  who  purchased  the 
same  for  value,  and  withont  Imowledge  of 
the  claim  of  Penney.  On  July  1,  1905,  Pen- 
ney brought  the  present  suit  and  then,  for 
the  first  time.  Joined  the  owners  of  the  prem- 
ises as  defendants. 

J.  L.  Cameron  and  Mouser  &  Quigley,  for 
plaintiffs  In  error.  Hoopes  &  Robinson  and 
S.  W.  Van  Winkle,  for  defendant  in  error 
Sarah'  S.  Penney. 

SHAUCK,  J.  (after  stating  the  facta  as 
above).  The  opinion  of  the  circuit  court  is 
before  us,  and  it  shows  that  there  was  much 
reluctance  in  reaching  the  conclusion  ttiat 
upon  the  facts  stated  Penney  had  a  lien  upon 
the  premises  which  was  entitled  to  prevail 
against  the  title  of  purchasers  for  value 
without  actual  or  constructive  notice  of  his 
claim.  From  brief  and  opinion  it  appears 
that  the  Judgment  of  the  drcnlt  court  is 
thought  to  be  Justified  by  the  provisions  of 
section  4275,  Rev.  St  1908.  -  That  secUon 
and  section  6934a-5  contain  the  only  pro- 
visions for  liens  upon  premises  in  which  gam- 
bling or  bucket  shops  are  carried  on;  the 
former  sectioa  containing  the  only  provisions 
for  liens  to  secure  claims  for  money  lost  up- 
on which,  according  to  the  settled  principles 
of  the  common  law,  there  could  not  even  be 
a  recovery  because  arising  oat  of  transac- 
tions in  which  lx>th  iMrtles  are  acting  nn- 
lawfnlly.  Itie  lien  created  by  section  6834a-5 
is  a  security  for  the  fine  prescribed  for  per- 
mitting premlaes  to  be  used  as  a  bucket  di<v>, 
and  it  is  a  lien  for  no  otlier  purpose.  The 
act  prohibiting  budcet  shops  and  dealing 
in  margins  is  a  part  of  title  1,  c.  8,  of  the 
Revised  Statutes  of  1908,  which  regards  of- 
fenses against  public  policy.  Section  4276 
is  a  part  of  title  5,  a  6,  of  the  Revised  Stat- 
utes of  1008.  Not  only  by  its  connection, 
but  by  its  express  term,  it  relates  only  to 
Judgments  recovered  "under  this  chapter." 
Some  confusion  was  introduced  into  the 
case  by  the  allegation  of  the  petition  that 
the  plaintiff's  claim  was  for  money  lost  at 
gambling  but  the  finding  of  the  court  Is  ex- 
plicit tliat  he  liad  lost  the  money  in  a  bucket 
shop  vulture,  and  thus  the  case  is  excluded 
from  the  operation  of  section  4275.  In  Les- 
ter T.  Buel  et  al.,  40  Ohio  St.  240,  30  N.  E. 
821,  84  Am.  St  Rep.  656,  it  was  held  that 
section  4270,  Rev.  St  1908,  authorizes  a  re- 
covery of  money  lost  in  a  bucket  shop  wbldi 
section  6034a  denounces  as  a  gambling  con- 
tract: but  this  relates  to  a  recovery  against 
him  by  whom  the  unlawful  business  is  car- 
ried on,  and  there  is  neither  decision  nor  pro- 
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vision  of  statute  which  gives  to  the  loser  In 
a  bucket  shop  venture  a  Hen  upon  the  prem- 
ises where  the  unlawful  business  is  carried 
on  until  he  brings  a  suit  to  subject 

The  Judgment  of  the  circuit  court  is  sup- 
posed to  receive  important  support  from 
Binder  v.  Flnkbone,  25  Ohio  St.  103;  but 
that  case  Is  removed  beyond  supporting  dis- 
tance by  two  obvious  differences :  Firstly,  It 
concerned  a  recovery  under  the  chapter  of 
which  section  4275  is  a  part,  and  to  which, 
by  its  terms,  it  does  apply  whatever  may  be 
Its  proper  interpretation;  and,  secondly,  it 
was  tbe  assertion  of  a  lien  against  the  prop- 
erty where  the  business  was  carried  on  wlille 
it  remained  in  the  ownership  of  him  who 
bad  knowingly  permitted  Its  unlawful  use, 
and  not  in  the  possession  of  bis  vendee  for 
value  who  had  no  such  knowledge.  In  both 
legislation  and  adjudication  there  Is  frequent 
recognition  of  the  capacity  of  tbe  General' 
Assembly,  in  order  to  secure  the  effective 
exercise  of  the  police  power  to  charge  one 
with  tbe  consequences  of  what  transpires 
upon  his  own  premises  with  his  knowledge ; 
but  legislation  to  visit  such  consequences  up- 
on his  vendee,  without  knowledge  or  an  ac- 
cessible source  of  knowledge,  would  promptly 
start  inquiry  as  to  its  validity.  In  the  most 
obvious  sense  the  legislation  here  Involved 
is  In  derogation  of  the  common  law,  and 
therefore  to  be  followed  by  such  consequences 
only  as  it  plainly  defines. 

Judgment  of  the  circuit  court  reversed; 
that  of  tbe  common  pleas  afBrmed. 

PRICE,  C.  J.,  and  SUMMERS,  SPEAR, 
and  DAYIS,  JX,  concur. 


(T>  Oh.  Bt  108) 
UcGILL  T.  CLEVELAND  &  S.  W.  TRAC- 
TION 00. 
(Supreme  Court  of  Ohio.     Dee.  22,  1909.) 

1.  MASTsa  AiTD  SsBVAirr  (f  221*)— Ihjott  to 
BntTART  —  Derotivb  Tools  —  AsamiBD 
Risk. 

The  rale  that  a  direction  by  the  master  to 
continue  the  use  of  a  defective  Instmrnent  or 
tool,  coupled  with  a  promise  to  replace  it  with 
one  not  defective,  relieves  the  servant  from'  tbe 
doctrine  of  assumed  risk,  if  injured  during  such 
continued  use  and  because  of  the  defect,  does 
not  apply  to  cases  of  ordinary  labor  with  a  tool 
of  simple  construction,  with  which  the  -servant 
is  entirely  familiar,  and  which  he  understands, 
and  comprehends  as  fully  as  the  master. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §i  638-847;  Dec.  Dig.  f 
221.*I 

2.  Master  and  Servant  ($  221*)— Irjubt  to 

SBBVAirT— ASSUHFTION  OF  RiSK. 

Where  an  employe,  whose  dnties  require 
him  to  use  an  ordinary  stepladder,  discovers  and 
appreciates  tiiat  the  stepUdder  lias  become  and 
is  defective,  dangerous,  and  "unfit  for  him  to 
use  in  connection  with  his  said  work,"  and  he 
notifies  the  master,  who  promises  to  furnish  an- 
other, but  before  doing  so  the  employ^  in  using 


such  defective  stepladder  is  injured,  the  master 
under  such  circumstances  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  638-647;  Dec.  Dig.  i 
221.»] 

(Syllabus  by  the  Court) 

Error  to  (Circuit  Court,  Lorain  county. 

Action  by  David  B.  McOill  against  the 
Cleveland  &  Southwestern  Traction  Com- 
pany. Judgment  for  defendant  was  affirmed 
by  the  circuit  court,  and  plaintiff  brings  er- 
ror.    Affirmed. 

On  January  81,  1907,  the  plaintiff  in  er- 
ror, David  B.  McGiil,  commenced  an  action 
in  the  court  of  common  pleas  of  Lorain  coun- 
ty, Ohio,  against  the  defendant  in  error,  the 
Cleveland  Sc  Southwestern  Traction  Com- 
pany, to  recover  damages  for  personal  inju- 
ries received  l>y  him  on  October  23,  1906, 
while  in  the  employ  of  said  defendant  com- 
pany. The  petition  filed  by  him,  omitting 
caption  and  verification,  was  in  the  words 
and  figures  following:  "Now  comes  the 
plaintiff,  David  B.  McOUl,  and  says  that  the 
defendant,  the  Cleveland  &  Southwestern 
Traction  Company,  Is  now,  and  was  on  the 
23d  day  of  October,  1906,  a  corporation  duly 
organized  under  the  laws  of  the  state  of 
Ohio,  and  as  such  corporation  owned,  op- 
erated, and  controlled  a  line  of  electric  rail- 
way extending  from  the  dty  of  Cleveland,  in 
tbe  county  of  Cuyahoga,  to  the  village  of 
Wellington,  county  of  Loralo,  and  elsewhere ; 
tliat  in  said  village  of  Wellington  at  said  time,- 
near  the  public  square,  defendant  maintain- 
ed a  certain  side  track,  and  other  equipment 
used  by  the  defendant  in  the  operation  and 
maintenance  of  its  said  line  of  railwmy; 
avers  that  on  and  prior  to  the  23d  day  of  Oc- 
tober, 1906,  plaintiff  was  in  the  employ  of 
the  defendant  company,  in  the  capadty  of 
helper  to  one  Mike  Gibbons,  who  was  then  in 
the  employ  of  the  defendant  company  in 
Wellington,  Ohio,  as  car  inspector.  Plaintiff 
avers  that  he  controlled  no  person,  and  was 
subject  to  the  orders,  direction,  and  control 
of  Ills  said  foreman  w  boss.  Mike  Gibbons; 
avers  that  at  said  time,  defendant  maintain- 
ed, as  aforesaid,  a  certain  side  track  along 
the  main  street  in  said  village  of  Wellingtoo, 
where  the  defendant  placed  certain  of  its 
cars,  from  time  to  time,  to  be  inspected,  re- 
paired and  cleaned ;  avers  tliat  it  was  plain- 
tiffs  duty,  among  other  things,  at  said  time 
to  assist,  under  tlie  direction  of  said  boss  or 
foreman,  in  cleaning,  waslitng,  and  repair- 
ing the  cars  of  defendant  company;  that  it 
became  and  was  necessary  in  cleaning  and 
washing  said  cars  of  defendant  company, 
and  particularly  the  windows  and  window 
frames  on  the  outside  of  said  cars,  for  this 
plaintiff  to  use  a  certain  stepladder  about 
seven  feet  high ;  said  ladder  being  furnished 
by  defendant  company  for  that  purpose  in 
the  performance  of  bis  wwk;  avers  that 
some  days  prior  to  the  23d  day  of  October, 
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1906,  plaintiff  discovered  that  said  ladder, 
which  defendant  had  furnished  him  to  be 
used  while  performing  his  duties,  as  afore- 
said, had  become  old,  worn,  and  defective  to 
such  an  extent  that  the  same  was  unfit  for 
plaintiff  to  use  in  connection  with  his  said 
work.  In  that  the  steps  of  said  ladder  were 
loose  and  worn,  and  the  Iron  braces  holding 
said  steps  to  the  side  pieces  of  said  ladder 
were  loose,  broken,  and  defective;  avers 
that  a  few  days  prior  to  the  23d  day  of  Oc- 
tober, I90C,  this  plaintiff  complained  to  his 
said  foreman,  Mike  Olbbons,  of  the  defective 
and  dangerous  condition  of  said  ladder,  and 
plaintiff  avers  that  said  defendant  through 
Its  foreman  assured  and  promised  plaintiff 
that  he  would  have  said  ladder  repaired  with 
a  new,  proper,  and  sufficient  one,  so  that 
plaintiff  could  safely  perform  his  work. 
Plalntifl  avers  that  about  a  week  or  10  days 
prior  to  the  23d  day  of  October,  1906,  he 
further  complained  to  the  master  mechanic 
of  defendant  company,  Fred  StraU,  of  the 
defective  and  dangerous  condition  of  said 
ladder,  and  that  said  master  mechanic  then 
and  there  promised  and  assured  plaintiff  that 
he  would  be  furnished  with  a  new,  sufficient, 
and  proper  ladder  with  which  to  perform  his 
work  as  soon  as  the  same  could  be  made, 
and  that  he  should  use  said  ladder  until  a 
new  ladder  was  furnished;  that  plaintiff  re* 
lied  upon  defendant's  fulfilling  its  said  prom- 
ises and  assurance,  and  he  continued  to  per- 
form his  labor  as  directed  by  said  foreman, 
Mike  Olbbons,  until  the  23d  day  of  October, 
1906,  when  plaintiff  was  injured  in  the  direct 
line  of  his  duty  and  without  fault  or  negli- 
gence upon  his  part,  as  hereinafter  set  forth. 
Plaintiff  avers  that  on  said  23d  day  of  Oc- 
tober, 1906,  he  was  ordered  by  defendant's 
foreman,  Mike  Olbbons,  to  clean  the  win- 
dows on  the  outside  of  the  vestibnle  on  the 
west  «id  of  one  of  defendant's  cars  placed 
on  said  side  track  in  said  village,  and  in 
order  to  properly  perform  his  work  it  be- 
came and  was  necessary  for  plaintiff  to  use 
said  ladder  furnished  t^  the  defendant  com- 
pany, and  that,  while  attempting  so  to  do, 
the  steps  of  said  ladder  and  braces  thereof 
gave  way,  by  reason  of  its  old,  d^ectlve, 
and  dangerous  condition,  and  plaintiff  was 
thrown  upon  and  across  the  bumper  on  the 
west  end  of  said  car,  and  was  precipitated 
to  the  fender  of  said  car,  bruising  plaintiff 
and  Inflicting  serious  and  permanent  inju- 
ries, as  hereinafter  set  forth.  Plaintiff  avers 
dtat  the  defendant  was  guilty  of  negligence 
and  carelessness  in  permitting  and  allowing 
said  ladder  to  be  and  remain  in  said  de- 
fective, worn  oat,  and  dangerous  condition, 
and  in  ordering  said  plaintiff  to  work  with 
the  same  at  said  time.  That  the  defendant 
was  guilty  of  carelessness  and  negligence  in 
not  fnmlshlng  plaintiff  with  a  new,  proper, 
and  sufficient  ladder,  in  accordance  with  the 
promises  and  assoranoe  of  defendant  Plain- 
tiff avers  that  bis  injuries  were  caused  sole- 
ly by  reason  of  the  fault  and  negligence  of 


the  defendant,  as  aforesaid,  and  without  any 
fault  or  negligencie  upon  his  part;  that  by 
reason  of  the  negligence  of  the  defendant 
aforesaid,  plaintiff  was  thrown  upon  the  Iron 
bumper  of  said  car,  thereby  suffering  a  frac- 
ture of  two  ribs  on  his  right  side;  that  his 
right  arm  and  shoulder  were  severely  sprain- 
ed and  bruised ;  that  he  is  unable  to  use  said 
right  arm  and  shoulder  as  be  formerly  did, 
and  he  believes  he  never  will  have  the  prop- 
er use  of  said  arm  and  shoulder ;  avers  that 
the  same  gives  him  constant  pain;  that  he 
sustained  a  severe  injury  to  his  head  and 
neck;  tliat  bis  head  causes  him  constant 
pain,  and  that  he  suffers  from  dizziness; 
that  he  received  a  severe  bruise  to  his  right 
hip;  that  he  further  received  a  severe  in- 
Jury  and  shock  to  his  entire  nervous  system ; 
that  he  suffers  from  sleeplessness  as  a  result 
of  the  injury  to  his  head ;  avers  that  by  rea- 
son of  the  fracture  of  the  ribs  on  his  right 
side  his  right  long  has  become  affected,  the 
exact  nature  and  extent  of  which  plaintiff 
is  unable  at  this  time  to  determine ;  that  he 
was  confined  to  his  bed  for  a  period  of  about 
two  weeks ;  that  prior  to  said  injury  be  was 
able  to  perform,  and  did  perform,  manual 
labor;  that  since  said  Injury,  he  has  not 
been  able  to  perform  any  manual  labor,  and 
believes  he  will  be  incapacitated  from  per- 
forming the  same  as  he  formerly  did ;  avers 
that  his  injuries  are  permanent,  all  to  his 
damage  in  the  sum  of  |10,000.  Wherefore 
plaintiff  prays  Judgment  against  said  de- 
fendant for  his  damages  so  sustained,  as 
aforesaid,  in  the  sum  of  $10,000."  A  gen- 
eral demurrer  to  this  petition  was  sustained 
by  the  court  of  common  pleas,  and,  the  plain- 
tiff not  desiring  to  amend  or  to  further  plead, 
his  petition  was  dismissed,  and  Judgment 
rendered  against  him  for  costs.  On  error 
this  Judgment  was  affirmed  by  the  circuit 
court.  A  reversal  of  both  of  said  Judgmaits 
is  here  asked  by  the  plaintiff  in  error. 

Skiles,  Green  &  Skiles  and  Stroup  &  Fau- 
ver,  for  plaintiff  in  error.  B.  G.,  H.  0.  *  T. 
O.  Johnson,  for  defendant  in  error. 

CREW,  J.  (after  stating  the  facts  as 
above).  In  support  of  the  claim  that  the 
averments  of  the  petition  in  this  case  suffi- 
ciently allege  and  show  a  liability  on  the 
part  of  the  traction  company  to  plaintiff  for 
the  injuries  allied  to  have  been  sustained 
by  him  through  the  negligence  of  said  trac- 
tion company,  reliance  is  had  upon  the  gen- 
eral rule  that,  where  the  servant  notifies  the 
master  of  a  defect  in  machinery  or  In  his 
place  of  work,  and  the  master  promises  to 
repair  the  some  or  to  obviate  and  remove 
the  danger,  and  the  servant,  reasonably  re- 
lying upon  such  promise,  remains  in  the  serv- 
ice, the  master  thereby  assumes  the  risk  of 
injury  to  the  servant,  and  is  liable  to  him 
In  damages  for  an  Injury  resulting  to  him 
from  such  defect  pending  the  making  of  the 
repair  promised.  While  such  doubtless  is 
the  general  rule  applied  in  cases  where  the 
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servant  is  engaged  In  working  with  machin- 
ery or  appliances  of  which  he  has  but  a  lim- 
ited and  Imperfect  knowledge,  and  in  cases 
where  some  measure  of  skill  and  experience 
is  necessary  to  enable  the  servant  to  know 
and  ai^reciate  the  particular  defect  and  the 
danger  Incident  thereto,  yet  that  this  rule 
was  never  designed  or  Intended  to  apply  to 
cases  of  common  and  ordinary  labor,  such  as 
requires  in  its  performance  the  use  only  of 
some  simple  implement,  instrumentality,  or 
tool  with  which  the  employe  is  himself  en- 
tirely familiar,  is,  we  think,  clearly  and 
abundantly  established  by  the  overwhelming 
weight  of  authorities. 

Judge  Bailey  in  his  work  on  Personal  In- 
juries (volume  2,  at  section  310S)  in  speak- 
ing of  this  rule  and  its  limitations,  says :  "A 
mastor  la  not  liable  to  a  servant  of  mature 
years  and  ordinary  mental  capacity  who  Is 
Injured  in  his  employ  by  reason  of  a  defect 
in  a  ladder  of  which  he  was  aware,  though 
the  servant  had  notified  the  master  of  such 
defect,  and  was  told  to  use  the  ladder  until 
another  was  furnished.  The  rule  exempting 
an  employe  from  an  assumption  of  the  risk 
in  case  of  a  promise  to  remedy  the  defect 
is  designed  for  the  benefit  of  employes  en- 
gaged In  work  where  machinery  and  ma- 
terials are  used  of  which  they  can  have  little 
knowledge,  and  not  for  those  engaged  in  or- 
dinary labor  which  only  requires  the  use  of 
Implements  with  which  they  are  entirely  fa- 
miliar." 

In  the  case  of  Meador  v.  Lake  Shore  & 
Michigan  Southern  Railway  Co.,  138  Ind.  290, 
37  N.  E.  721,  46  Am.  St.  Rep.  384,  which  was 
an  action  to  recover  for  a  personal  injury 
occasioned  by  a  defective  ladder  used  by  a 
watchman  in  lighting  and  extinguishing  lamps 
at  street  crossings,  the  court,  in  discussing 
this  rule  said:  "In  cases,  however,  where 
persons  are  employed  In  the  performance  of 
ordinary  labor,  in  which  no  machinery  is 
used,  and  no  materials  are  furnished  the  use 
of  which  requires  the  exercise  of  great  care 
and  skill.  It  can  be  scarcely  claimed  that  a 
defective  Instrument  or  tool  furnished  by  the 
master,  of  which  the  employe  has  full  knowl- 
edge and  comprehension,  can  be  regarded  as 
making  out  a  case  of  liability  within  the  rule 
laid  down.  A  common  laborer  who  uses  ag- 
ricultural Implements  while  at  work  upon  a 
farm  or  in  a  garden,  or  one  who  is  employed 
In  any  service  not  requiring  great  skill  and 
'judgment,  and  who  uses  the  ordinary  tools 
employed  in  such  work,  to  which  he  is  ac- 
customed, and  in  regard  to  which  he  has 
complete  knowledge,  cannot  be  said  to  have 
a  claim  against  his  employer  for  negligence, 
If,  In  using  an  utensil  which  he  knows  to  be 
defective,  he  Is  accidentally  injured.  •  •  • 
The  fact  that  he  notified  the  master  of  the 
defect,  and  asked  for  another  implement,  and 
the  master  promised  to  furnish  it.  In  such  a 
case  does  not  render  the  master  responsible 
if  an  accident  occurs.  A  rule  imposing  a  lia- 
bility under  such   circumstances  would   be 


far-reaching  In  Its  consequences,  and  would 
extend  the  rule  of  respondeat  superior  to 
many  of  the  vocations  in  life  for  which  It 
was  never  intended.  It  is  a  Just  and  salu- 
tary rule,  designed  for  the  benefit  of  em- 
ployes engaged  in  work  where  machinery  and 
materials  are  used  of  which  they  can  have 
little  knowledge,  and  not  for  those  engaged 
in  ordinary  labor,  which  only  requires  the 
use  of  implements  with  which  they  are  en- 
tirely familiar.  The  plalntift,  in  the  case  at 
bar,  was  of  the  latter  class  of  laborers,  and 
the  work  in  which  he  was  engaged  was  not 
of  a  character  which  would  entitle  him  to 
the  protection  of  the  principle  referred  to,  as 
applied  to  the  use  of  complicated  machinery." 
In  Marsh  v.  Chlckering  et  al.,  101 N.  Y.  396, 
5  N.  E.  56,  In  the  opinion  of  the  court  by  Mil- 
ler, J.,  it  is  said :  "As  a  general  rule,  it  is  to  be 
supposed  that  the  master  who  ranploys  a  serv- 
ant has  a  better  and  more  comprehensive 
knowledge  as  to  the  machinery  and  mate- 
rials to  be  used  than  the  employe,  who  has 
claims  upon  his  protection  against  the  use  of 
defective  or  improper  materials  or  applian- 
ces while  engaged  in  the  performance  of  the 
service  required  of  him.  The  rule  stated, 
however,  is  not  applicable  In  all  cases;  and, 
where  the  servant  has  equal  knowledge  with 
the  master  as  to  the  machinery  used,  or 
the  means  employed  in  the  performance  of 
the  work  devolving  upon  him,  and  a  full 
knowledge  of  existing  defects,  it  does  not 
necessarily  follow  that  the  master  is  liable 
for  Injuries  sustained  by  reason  of  the  use 
thereof.  In  considering  the  application  of 
the  rule  Just  stated  due  regard  must  be  had 
to  the  limited  knowledge  of  the  employe  as  to 
the  machinery  and  structure  on  whldt  be  Is 
employed  and  to  his  capacity  and  Intelli- 
gence, and  to  the  fact  that  the  servant  has 
a  right  to  rely  upon  the  master  to  protect 
him  from  danger  and  injury,  and  in  selecting 
the  agent  from  which  it  may  arise.  Powers 
V.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  274, 
280.  In  cases,  however,  where  persons  are 
employed  in  the  performance  of  ordinary  la- 
bor, in  which  no  machinery  is  used,  and  no 
materials  furnished,  the  use  of  which  re- 
quires the  exercise  of  great  skill  and  care, 
it  can  scarcely  be  claimed  that  a  defective 
Instrument  or  tool  furnished  by  the  master, 
of  which  the  employe  has  full  knowledge  and 
comprehension,  can  be  regarded  as  making 
out  a  case  of  liability  within  the  rule  laid 
down.  •  •  •  It  does  not  rest  with  the 
servant  to  say  that  the  master  has  superior 
knowledge,  and  has  thereby  imposed  upon 
him.  He  fully  comprehends  that  the  instru- 
ment which  he  employs  Is  not  perfect,  and 
if  he  is  thereby  injured,  it  is  by  reason  of 
his  own  fault  and  negligence.  The  faet  that 
he  notified  the  master  of  the  defect  and  ask- 
ed for  another  instrument,  and  the  master 
promised  to  furnish  the  same.  In  such  a  case 
does  not  render  the  master  responsible  if  an 
I  accident  occurs." 
I     la  Gunning  System  v.  Lapointe^  212  IlL 
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274,  72  N.'  B.  383,  •  comparatlTely  recent 
case.  It  Is  said:  "It  iB  not  In  all  cases  that 
the  servant  may  relleye  himself  from  the 
assumption  of  the  risk  Incident  to  defects 
and  dangers  of  which  he  has  full  knowledge 
by  exacting  from  the  master  a  promise  to 
repair.  The  cases  where  the  rule  of  assumed 
risk  is  suspended,  and  the  servant  exempted 
from  its  application  under  a  promise  from 
the  master  to  repair  or  cure  the  defect  com- 
plained of,  are  those  In  wtilch  particular 
skill  and  experience  are  necessary  to  know 
and  appreciate  the  defect  and  the  danger  in- 
cident thereto,  or  where  machinery  and  ma- 
terials are  used  of  which  the  servant  can 
have  little  knowledge,  and  not  those  cases 
where  the  servant  is  engaged  in  ordinary  la- 
bor, or  the  tools  used  are  only  those  of  sim- 
ple construction,  with  which  the  servant  is 
as  familiar  and  as  fully  understands  as  the 
master." 

In  Vanderpool  v.  Partridge,  decided  1^  the 
Supreme  Court  of  Nebraska,  May  24  1007, 
and  reported  In  112  N.  W.  818,  18  L.  R.  A. 
<N.  S.)  668,  the  first  two  paragraphs  of  the 
syllabus  are  as  follows:  "(1)  The  law  re- 
quires masters  to  exercise  ordinary  care  to 
provide  reasonably  safe  tools  and  appliances 
for  their  servants.  (2)  But  the  foregoing 
rule  has  no  application  where  the  servant 
possesses  ordinary  intelligence  and  knowl- 
edge, and  the  tools  and  appliances  furnished 
are  of  a  simple  nature,  easily  understood, 
and  in  wtiich  defects  can  be  readily  observed 
by  such  servant."  The  rule  as  announced  by 
the  foregoing  authorities  has  found  recogni- 
tion, and  has  been  declared  in  many  other 
cases,  among  which  are  Bowen  v.  Chicago  & 
Northwestern  Railroad  Co.,  117  111.  App.  9; 
Corcoran  v.  Milwaukee  Gaslight  Co.,  81  Wis. 
101,  51  N.  TT.  328 ;  Jenney  Electric  Light  & 
Power  Co.  v.  Murphy,  115  Ind.  566,  18  N.  El 
30;  Webster  Manufacturing  Co.  ▼.  Nlsbett, 
205  111.  273,  68  N.  B.  036 ;  Conley  v.  Ameri- 
can Express  Co.,  87  Me.  352,  32  Atl.  065; 
Hallway  Co.  v.  Kelton,  65  Ark.  483,  18  8.  W. 
933 ;  Gowen  y.  Hariey,  56  Fed.  973,  6  O.  C. 
A.  190;  International  Packing  Co.  v.  Kre- 
towicz,  110  111.  App.  488;  Erdman  v.  Illinois 
Steel  Co.,  95  Wis.  6,  69  N.  W,  993,  60  Am. 
St  Rep.  66;  Railway  Co.  v.  Brentford,  70 
Tex.  610,  15  S.  W.  661,  23  Am,  St  Rep.  377. 

Tested,  then,  by  this  apparently  now  well- 
settled  rule,  we  are  of  opinion  that  the  al- 
legations of  plaintiffs  petition  in  the  present 
case  do  not  state  a  cause  of  action.  In  his 
petition  plaintiff  avers:  "That  some  days 
prior  to  the  23d  day  of  October,  1006,  plain- 
tiff discovered  that  said  ladder  which  de- 
fendant had  furnished  him  to  be  used  while 
performing  his  duties,  as  aforesaid,  bad  bei- 
come  old,  worn,  and  defective  to  such  an  ex- 
tent that  the  same  was  unfit  for  plaintiff  to 
use  in  connection  with  hia  said  work.  In 


that  the  steps  of  said  ladder  were  loose  and 
worn  and  the  iron  braces  holding  said  steps 
to  the  side  pieces  of  said  ladder  were  loose, 
broken,  and  defective ;  avers  that  a  few  days 
prior  to  the  23d  day  of  October,  1006,  this 
plaintiff  complained  to  his  said  foreman, 
Mike  Gibbons,  of  the  defective  and  dangerous 
condition  of  said  ladder,  and  plaintiff  avers 
that  said  defendant  through  its  foreman  as- 
sured and  promised  plaintiff  that  he  would 
have  said  ladder  repaired  with  a  new,  proper, 
and  sufficient  one,  so  that  plaintiff  could 
safely  perform  his  work.  Plaintiff  aven 
that  about  a  week  or  10  days  prior  to  the 
23d  day  of  October,  1906,  he  further  com- 
plained to  the  master  mechanic  of  defendant 
company,  Fred  Strail,  of  the  defective  and 
dangerous  condition  of  said  ladder,  and  that 
said  master  mechanic  then  and  there  prom- 
ised and  fissured  plaintiff  that  he  would  be 
furnished  with  a  new,  sufficient  and  proper 
ladder  with  which  to  perform  his  work  as 
soon  as  the  same  could  be  made,  and  that 
he  should  use  said  ladder  until  a  new  ladder 
was  furnished."  It  saffidentiy  and  affirma- 
tively appears  from  the  foregoing  allegations 
that  the  unfit  and  unsafe  condition  of  this 
Btepladder,  on  and  prior  to  October  23,  1006, 
was  fully  known  to  and  understood  by  the 
plaintiff.  He  knew,  as  he  alleges,  "that  the 
same  was  unfit  for  plaintiff  to  use  in  connec- 
tion with  his  said  work."  He  was  familiar 
with  and  appreciated  its  condition  and  de- 
fects, all  of  which  were  alike  open  to  bis 
observa,tion  and  within  his  comprehension, 
and  It  would  seem  from  the  avwmenta  of 
his  petition  that  he  was  so  impressed  by  this 
defective  and  unsafe  condition  that  he  not 
only  complained  of  the  same  to  his  foreman, 
but  to  the  master  mechanic  as  well.  Plain- 
tiff knew  as  well  as  the  foreman,  master  me- 
chanic, or  master  that  said  stepladder  in  its 
tiien  condition  could  not  be  used  with  any 
assuraikce  of  safety,  and,  having  such  knowl- 
edge he  must  be  held  to  have  assumed  the 
risk  of  Its  use.  To  hold  the  mastw  liable  to 
an  employe,  under  such  circumstances,  for 
injuries  resulting  to  the  latter  from  the  use 
of  so  simple  an  implement  or  tocA  as  an 
ordinary  stepladder  would  be  to  extoid  the 
rule  of  respondeat  superior  beyond  its  rea* 
sonable  limit  and  to  apply  It  as  nerw  In- 
tended. The  case  of  Manufacturing  Co.  ▼. 
Morrlssey,  40  Ohio  St  148,  48  Am.  Rep.  669, 
cited  by  counsel  for  plaintiff  in  error  as  sup- 
porting their  contention  In  the  present  case, 
is  not  in  point ;  that  being  a  case  where  the 
Injury  to  the  employ^  was  caused  by  a  com- 
plicated machine,  and  not  by  a  simple  instru- 
mentality or  appliance  such  as  the  Btepladder 
In  the  case  at  bar. 
Judgment  affirmed. 

PRICE,  O.  J.,  and  SHAUCK,  SUMMERS. 
SPEAR,  and  DAVIS,  JJ«  concur. 
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STATE  V.  FERRIS.    (No.  21^14.) 
(Supreme  Court  of  Indiana.     Jan.  13,  1009.) 

11  False    Pretenses    (5   31*)— Indictment- 
Sufficiency. 

An  indictment  for  obtaining  property  by 
false  pretenses  charged  that  defendant  gave  the 
prosecating  witnen  his  post-dated  check  for 
|tOO,  in  payment  of  merchandise,  and  at  the 
time  said  that  he  had  $80  or  $90  in  the  bank, 
and  would  increase  hiis  deposit  to  $100,  when  as 
a  matter  of  fact  he  had  no  money  in  the  bank, 
and  that  thp  payee  in  the  check  relied  on  defend- 
ant's statements  was  insufficient,  where  it  did 
not  positively  allege  that  the  prosecutor  was  in- 
duced to  give  de^dant  time  for  payment  by 
reason  of  ois  believing  that  the  deiendaot  had 
on  deposit  $80  or  $90,  since  the  transaction  as 
alleged  merely  amounted  to  a  promise  to  pay  for 
the  merchandise  at  a  future  date,  upon  nonper- 
formance of  which  false  pretenses  cpuld  not  be 
predicated. 

TEd.  Note. — For  other  cases,  see  False  Pre- 
tenses, Gent.  Dig.  f  88;    Dec.  Dig.  {  31.*] 
2.  False  PBrraNSEs  (S  7*)— Natubb  and  El- 
ements   —    NONFEBFOKKANOK     OF     FTrrUBE 

Pbomisc. 

Fslso  pretenses  cannot  be  predicated  upon 
the  nonperformance  of  a  fatnte  promise,  but 
must  be  based  upon  some  existing  fact. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  i  12 ;   Dec.  Dig.  g  7.*] 

Appeal  from  Circuit  Court,  St.  Joseph 
County ;   W.  A.  Funk,  Judge. 

William  D.  Ferris  was  indicted  for  obtain- 
ing property  by  false  pretenses.  From  a 
judgment  sustaining  demurrers  to  the  indict- 
ment, the  state  appeals.    Afilrmed. 

James  Bingham,  A.  O.  Gavins,  E.  M.  White, 
H.  M.  Dowllng,  and  J.  E.  Talbott,  for  the 
State.    Seeblrt  ft  Schnrtz,  for  appellee. 

HADLET,  J.  Appellee  was  Indicted  In 
two  counts  for  obtaining  property  imder 
false  pretenses.  It  was  held  that  both  counts 
were  bad  for  failure  to  state  a  public  offense, 
and  the  state  appeals. 

There  Is  no  material  difference  In  the 
counts,  and  both  are  alike  subject  to  the  In- 
flrmlties,  to  which  we  will  dltect  attention. 
The  first  count,  omitting  formal  parts  and 
some  surplus  matter,  Is  as  follows:  "  •  •  • 
That  one  William  D.  Ferris,  late  of  said 
county,  on  the  17th  day  of  June,  1907,  at 
said  county  and  state  aforesaid,  did  then 
and  there  tinlawfnlly,  feloniously,  and  with 
the  Intent  of  Inducing  one  Horace  O.  Zim- 
merman to  part  with  the  possession  of,  sell, 
and  deliver  to  said  William  D.  Ferris,  cer- 
tain merchandise,  to  wit,  •  *  *  of  the 
Tslue  then  and  there  .of  $100,  and  of  the  per- 
sonal property  of  said  Horace  O.  Zimmer- 
num,  did  then  and  there  falsely  pretend  and 
state  to  said  Horace  G.  Zimmerman  that  he, 
the  said  William  D  Ferris,  had  at  that  time 
on  deposit  at  the  American  Trust  Company 
the  sum  (^  $80  or  $90,  and  that  be  would  be 
able  In  a  day  or  so,  to  deposit  suffldent  mon- 
ey. In  addition  to  said  $80  or  $90  to  amount 
to  $100,  and  thereupon  ottered  and  delivered 
to  said  Horace  O.  Zimmerman,  in  exchange 


of  and  payment  tor  said  merchandise,  a  cer- 
tain check  on  said  American  Trust  Company, 
in  '  words    and    figures    following,    to    wit: 

'South  Bend,  Ind.,  June  19,  1907     No. . 

American  Trust  Company.  Pay  to  the  order 
of  H.  G.  Zimmerman  $100.00  one  hundred 
dollars.  W.  D.  Ferris.'  That  by  means  of 
such  false  pretenses,  so  feloniously  and 
fraudulently  made  by  said  William  D.  Fer- 
ris, with  the  intent  of  ex(!hanging  said  check 
for  said  merchandise,  and  for  the  purpose 
of  Inducing  said  Horace  O.  Zimmerman  to 
deliver  said  property  to  said  William  D.  Fer- 
ris In  exchange  for  said  check,  and  to  ac- 
ce^  said  check  as  payment  therefor,  and  be, 
the  said  Horace  6.  Zimmerman,  relylug  up< 
on  and  beliering  the  said  false  statements  to 
be  true,  said  William  D.  Ferris  did  then  and 
there  unlawfully,  feloniously,  and  designedly 
obtain  of  and  from  said  Horace  6.  Zimmer- 
man the  aforesaid  personal  property,  to  wlt« 
♦  *  •  of  the  value,  then  and  there,  of 
$100,  and  of  the  property  of  said  Horace  G. 
Zimmerman,  whereas,  in  truth  and  in  fact, 
said  William  D.  Ferris  did  sot  have  on  de- 
posit at  said  American  Trust  Company  the 
sum  of  $80  or  $90,  and  did  not,  at  said  time, 
nor  for  a  long  time  prior  thereto,  have  on  de- 
posit In  the  American  Trust  Company  any 
money  or  funds  out  of  which  said  check 
could  be  paid,  or  against  which  said  William 
D.  Ferris  was  entitled  to  Issue  any  check 
whatever,  as  he,  the  said  William  D.  Ferris, 
then  and  there  well  knew,  contrary  to  the 
form  of  the  statutes,"  etc.  The  charge,  In 
substance,  comes  to  this:  The  defendant 
proposed  to  and  did  give  the  prosecuting 
witness  his  post-dated  check  on  a  bank  for 
$100,  for  certain  goods  of  the  value  of  $100, 
and,  to  induce  the  prosecuting  witness  to  ac- 
cept such  check  for  the  goods,  falsely  pre- 
tended and  stated  that  he  had  at  that  time,' 
June  17th,  on  deposit  In  said  bank,  $80  or 
$90,  and  that  be  would  be  able  In  a  day  or 
so  to  Increase  the  deposit  to  $100;  that  the 
prosecuting  witness  relied  upon  and  believed 
the  statement,  and  sold  and  delivered  said 
goods  to  the  defendant  for  said  check;  that 
the  defendant,  when  he  made  the  statement 
and  pretense,  did  not  have  any  money  wbat^ 
ever  on  deposit  In  said  bank.  It  Is  shown 
that  the  check  offered  and  epcchanged  by  the 
defendant  for  the  goods  was  not  drawn 
against  bis  pretended,  present,  bank  account, 
but  against  what  he  promised  his  deposit 
should  be  made  on  or  before  June  19th ;  and 
It  Is  not  positively  alleged  that  the  prosecutor 
was  induced  to  give  the  defendant  time  for 
payment  by  reason  of  his  believing  that  the 
defendant  then  had  on  deposit  $80  or  $90. 
The  check  bearing  the  post  date  was  not 
presentable  to  the  bank  for  payment  before 
the  day  of  Its  date.  The  drawee  was  not 
directed  to  pay  the  check  before  June  19th, 
and  the  defendant  made  no  promise  to  pay 
for  the  goods  in  any  other  way,  or  at  any 
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other  time.  Then  was  no  fraud  or  decep- 
tion In  the  date  of  the  check.  The  prosecutor 
knew  It  bore  a  future  date,  and  that  the  de- 
fendant had  no  right  to  draw  a  check  on  the 
trust  company  for  $100  at  the  time  the  check 
was  executed.  He  further  knew  that  the 
trust  company  would  not  pay  the  check  for 
$100,  or  at  least  would  be  under  no  duty  to 
pay  It  at  any  time,  unless  the  defendant  In- 
creased his  deposit,  as  he  promised  to  do, 
by  the  time  the  check  became  presentable. 
We  are  unable  to  distinguish  the  transaction 
from  a  sale  of  goods,  on  a  promise  to  pay  for 
the  same  at  a  future  date.  The  check  was 
but  written  evidence  of  the  promise  to  pay 
$100  for  the  goods  on  June  19th.  It  is  the 
law  of  this  state  that  a  false  pretense,  with- 
in the  meaning  of  our  criminal  law,  cannot 
be  predicated  upon  the  nonperformance  of  a 
future  promise.  Brown  t.  State,  166  Ind.  85, 
70  N.  E.  881,  and  authorities  cited.  A  false 
pretense,  to  constitute  a  crime  within  our 
statutes,  must  rest  upon  some  existing  fact 
A  distinguished  author  on  criminal  law  thus 
states  the  rule:  "Both  in  the  nature  of 
things  and  actual  adjudlcatl(Hi,  the  doctrine 
Is  that  no  representation  of  a  future  event, 
whether  in  the  form  of  a  promise  or  not, 
can  be  a  pretense  within  the  statute,  for  it 
must  relate  either  to  the  past  or  to  the  pres- 
ent" 2  Bishop,  Crim.  Law  (7th  Ed.)  {  420. 
Judgment  aflSrmed. 


an  Ind.  sw) 

WARD  T,   STATE.     (No.  21,276.) 
(Supreme  Court  of  Indiana.    Jan.  18,  1909.) 

1,  CONSTTTDTIONAI,   LAW    (I   269»)— DUB   PbO- 

CTSS  OF  Law— Criminal  Pkosecution— New 
Tbial  OB  Review  of  Pbooeedinos. 

No  imperative  aad  mandatory  duty  or  re- 
quirement rests  on  the  state  to  provide  a  mode 
of  obtaining  a  new  trial  or  review  of  the  pro- 
ceedings in  favor  of  one  convicted  by  a  proper 
Judicial  tribunal,  and  the  granting  of  such  a 
right  is  not  a  necessary  element  ol  due  process 
of  law,  but  such  privilege  may  be  wholly  with- 
held or  may  be  granted  on  prescribed  terms  in 
the  Legislature's  discretion. 

[S3d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  |  269.*] 

2.  Cbxminal  Law  (§  K51*)— New  Tbial— Tiuk 
FOB  Motion— AtrrHORiTr  to  Extend. 

A  statutory  tribunal  of  limited  powers  is 
not  authorized  to  extend  the  time  for  moving 
for  a  new  trial  beyond  that  definitely  fixed  by 
the  Legislature. 

[Ed.    Note.— For   other   cases,   see   Criminal 
Law,  Dec.  Dig.  i  951.*] 

8.  Cbiminal  Law  (§  951*)- New  Tbiai/— Time 

FOB  Motion— Limitations. 

Where  a  convicted  defendant  voluntarily 
withdraws  from  the  files  a  motion  for  a  new 
trial,  and  thereby  takes  it  out  of  the  record,  and 
files  a  subsequent  motion  after  30  days  from 
the  date  of  verdict,  as  limited  by  Bums'  Ann. 
St  1908,  8  2158,  it  must  be  regarded  as  an 
original  motion  not  filed  in  time,  no  matter  by 
what  name  the  paper  is  designated. 

[Ed.    Note. — For   other   cases,    see    Criminal 
I^w,  Dec.  Dig.  {  951.»1 


4.  Criminal  Law  (|  951*}— Atpbal  and  Bb- 

BOB — Pbesebvation  of  Objections  fob  Rx- 

view— Delat  in  Moving  fob  New  Tbial. 

A  motion  for  a  new  trial,  on  which  a  con-' 

victed  defendant  relies  for  a  reversal,  not  filed 

within  30  days  from  the  date  of  the  verdict,  as 

prescribed  by  the  statute,  is  unauthorized,  and 

presents  no  question  for  review 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  961.*] 

Appeal  from  Criminal  Court,  Marion  Coun- 
ty;  Jas.  A.  Prltchard,  Judge. 

Charles  Ward  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

L.  Brt  Slack,  for  appellant  James  Bing- 
ham, A.  O.  Cavlns,  Ed.  M.  White,  and  W.  H. 
Thompson,  for  the  State. 

MONTGOMERY,  J.  Appellant  was  con- 
victed of  murder  In  the  second  degree,  and 
upon  this  appeal  alleges  that  the  court  erred 
in  overruling  (1)  his  motion  for  a  new  trial, 
(2)  his  substituted  motion  for  a  new  trial, 
and  (3)  his  second  substitute^  motion  for  a 
new  trial.  The  state  has  filed  a  cross-assign- 
ment of  error,  charging  that  the  court  erred 
in  admitting  the  second  substituted  motion 
for  a  new  trial  to  be  filed  over  the  objection 
of  the  state.  The  verdict  of  the  Jury  was  re- 
turned on  the  12th  day  of  October,  1907, 
and  on  November  2d  appellant  filed  his  mo- 
tion and  reasons  for  a  new  trial.  This  mo- 
tion was  withdrawn  on  November  26th,  and 
another  entitled  "Substituted  Motion  for  a 
New. Trial"  filed.  On  December  14,  1907,  ap- 
pellant filed  a  motion  asking  leave  to  with- 
draw this  substituted  motloii,  to  which  the 
prosecuting  attorney  on  behalf  of  the  state 
objected;  but  such  objection  was  overruled, 
and  leave  granted  to  withdraw  the  substitut- 
ed motion  for  a  new  trial.  Thereupon  ap- 
pellant filed  a  second  substitnted  motion  for 
a  new  trial.  The  first  and  second  motions 
for  a  new  trial,  having  been  properly  with- 
drawn, were  taken  out  of  the  record,  and 
have  not  been  included  In  the  transcript  We 
are  not  advised,  therefore,  as  to  their  con- 
tents. The  motion  for  a  new  trial  embraced 
In  the  record  was  filed  63  days  after  the  ver- 
dict of  the  Jury  was  returned,  and  the  Attor- 
ney General  Insists  that,  since  this  motion 
was  not  filed  within  30  days  from  the  date 
of  the  verdict  It  was  unauthorized,  and  can- 
not be  considered,  and  hence  no  question  Is 
presented  for  review. 

Appellant's  right  to  apply  for  a  new  trial 
Is  founded  upon  the  following  statute:  "The 
court  shall  grant  a  new  trial  to  the  defend- 
ant for  the  following  causes,  or  any  of  them: 
[Nine  causes  are  then  enumerated.]  The  mo- 
tion for  a  new  trial  and  the  causes  therefor 
shall  be  In  writing  and  must  be  filed  within 
thirty  days  from  the  date  of  the  verdict  or 
finding;  and  any  such  cause  not  disclosed  In 
the  record  shall  be  sustained  by  affidavit 
The  motion  must  he  filed  in  open  court;  if 
the  court  be  then  in  session;    otherwise  It 
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shall  be  filed  with  the  Clerk  of  the  conrt" 
Section  2158,  Burns'  Ann.  St.  1908.  No  Im- 
Iieratlve  and  mandatory  duty  or  requirement 
rests  upon  the  state  to  provide  a  mode  of  ob- 
taining a  new  trial  or  review  of  the  proceed- 
ings In  favor  of  one  convicted  of  a  criminal 
charge  by  a  proper  judicial  tribunal.  The 
granting  of  such  a  right  is  not  a  necessary 
element  of  due  process  of  law,  but  such  privi- 
lege may  be  wholly  withheld  or  granted  on 
prescribed  terms  in  the  discretion  of  the  leg- 
islative department  of  the  government  In 
most,  if  not  all,  enlightened  states,  a  desire 
to  secure  the  fullest  attainable  Justice  has 
prompted  provisions  for  a  new  trial  when 
substantial  and  prejudicial  error  in  the  for- 
mer trial  has  been  seasonably  shown  by  the 
defendant.  The  Interests  of  the  accused  and 
the  welfare  of  the  state  demand  promptness 
In  the  hearing  and  final  disposition  of  crimi- 
nal charges.  Such  cases  must  at  some  time 
be  effectually  and  finally  terminated  In  the 
courts,  and  thereafter  remain  at  rest  The 
statute  above  quoted  authorizes  new  trials 
for  specified  causes,  provided  the  application 
therefor  be  made  in  writing  within  the  pre- 
scribed time.  The  Legislature  manifestly  re- 
garded 30  days  from  the  return  of  the  ver- 
dict reasonable  and  ample  time  for  the  prepa- 
ration and  filing  of  the  motion.  The  Marion 
criminal  court  is  a  statutory  tribunal  of 
limited  powers,  and  plainly  without  authority 
to  extend  the  time  so  definitely  fixed  by  the 
Legislature,  nor  in  truth  did  the  court  pre- 
tend or  attempt  to  extend  the  statutory  time. 
Appellant  did  not  request  or  obtain  leave  to 
amend  the  motion  which  was  filed  within  the 
proper  period  or  to  supplement  the  same  by 
adding  causes  discovered  for  the  first  time 
since  the  filing  of  his  original  motion,  but  a' 
the  transcript  shows,  voluntarily  withdrew 
this  motion  from  the  files  and  thereby  took 
It  out  of  the  record.  If  a  pleading  or  othet 
paper  In  a  cause  be  lost  or  withheld  by  any 
person,  the  court  may  authorize  a  copy  there- 
of to  be  substituted  and  used  Instead  of  the 
original,  but  the  paper  denominated  a  second 
substituted  motion  for  a  new  trial  was  not 
filed  under  such  circumstances.  The  filing 
of  this  motion  was  an  Independent  act,  the 
paper  is  complete  within  itself,  and  by  what- 
ever name  designated  must  be  regarded  as 
an  original  motion.  It  may  be  true  that  In 
withdrawing  motions  previously  filed  counsel 
entertained  an  intention  to  file  a  new  motion 
in  lien  thereof,  but  the  record  does  not  contain 
or  disclose  any  such  mental  purpose,  and  we 
express  no  opinion  as  to  the  validity  and  effi- 
ciency of  such  procedure  even  though  It  were 
made  fully  to  appear.  The  motion  for  a  new 
trial  upon  which  appellant  relies  for  a  re- 
versal of  the  Judgment  was  not  filed  within 
30  days  from  the  date  of  the  verdict  and 
was  therefore  unauthorized,  and  presents  no 
question  for  review  by  this  court  Willis  v. 
State,  62  Ind.  3dl;   Sturm  v.  State,  74  Ind. 


278;  MlUer  v.  State,  165  Ind.  566,  76  N.  TO. 
245;  People  v.  Swartz,  118  Mich.  292,  76  N. 
W.  491 ;  State  v.  Cushlng,  11  R.  L  313;  State 
V.  Mlckle  et  al.,  25  Utah,  179,  70  Pac.  856; 
Branch  v.  State,  1  Tex.  App.  99;  State  v. 
Rice,  7  Idaho,  762,  66  Pac.  87 ;  State  v.  Da- 
vis, 8  Idaho,  115,  66  Pac.  932;  McKlnney  v. 
Sl;ate,  3  Wyo.  719,  30  Pac.  293,  16  L.  R.  A. 
710 

We  deem  It  proper  to  add  that  counsel  for 
appellant  in  this  court  did  not  participate 
In  any  of  the  proceedings  of  the  trial  court, 
prior  to  the  taking  of  the  appeaL 

The  Judgment  Is  affirmed. 


(43  Ind.  A.  100) 

CITY  OP  LAPORTB  v.  OSBORN. 
(No.  6,326.) 

(Appellate  Court  o{  Indiana,  Division  No.  2. 
Jan.  14,  1909.) 

1.  NKaUOEWCE    (8    1*) — ESSENTIAI.   ELEMENTS. 

Negligence  is  dependent  on  a  dnty  owing  by 
defendant  to  protect  plaintiff,  failure  to  per- 
form snch  duty,  and  a  resulting  injury  to  plain* 
tiff. 

[EJd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  1 ;  Dec.  Dig.  1 1.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  474»-4763;    vol.  8,  pp.  7729-7731.] 

2.  MUNICIPAI.  C0BP0BA.TI0N8  (§  816*)  —  Ob- 
STBUCTIONB  IN  StBEET— ACTION  FOB  INJU- 
RIES—PLEADING. 

A  complaint  for  injnries,  which  plainly  and 
directly  avers  that  the  place  when  puiintiff  was 
injured  was  a  public  street,  and  tnat  plaintiff 
was  a  traveler  thereon,  sufficiently  shows  the 
duty  owed  by  the  city  to  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1712:  Dec.  Dig.  i 
816.*] 

3.  Municipal  Cobpobations  (J  764»)— Satett 

OF  STBEETTB— DUTT  TO  PUBLIC  OeNEBALLT. 

It  is  the  duty  of  a  city,  owed  to  the  public 
generally,  to  keep  its  public  streets  in  a  rea- 
sonably safe  condition  for  travel. 

[Ed.  Note. — For  other  cases,  see  Mnnicipal 
Corporations,  Cent.  Dig.  |  1616;  Dec.  Dig.  | 
764.*] 

4.  Pleadino  (§  IW—DiBECTNESs— Recitals- 
Use  OF  Tebm  "without"— "Not  Being." 

The  term  "without,"  as  used  in  an  aver- 
ment that  building  material  was  suffered  to  re- 
main in  a  street  after  night  "without"  being 
guarded,  is  a  direct  averment  that  no  guards  or 
lights  were  placed  around  the  obstruction,  and 
the  pleading  did  not  merely  recite  such  facts; 
the  word  ''without"  being  synonymous  with 
"not  being." 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  !  38 ;   Dec  Dig.  §  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.   7504-7505.] 

5.. Pleading  (§  48*)  —  Requisites  of  Com- 
plaint. 

All  that  the  statute  requires  as  to  a  com- 
plaint is  that  it  sliall  t>e  couched  in  such  plain 
and  concise  language  as  to  enable  a  person  of 
common  understanding  to  know  what  is  in- 
tended. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  M  105,  106;   Dec.  Dig.  {  4a»] 
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8.   PtXADIHO  (J  17*)— DiBKCTHKSS— RKCTEAIA— 

Use  of  the  Tebjc  "WiTHOnr." 

Where  it  was  averred  that  while  plaintiff 
was  driving  along  the  street,  without  knowledge 
of  an  obBtruction,  and  without  being  able  to  see 
it,  the  horses  ran  against  the  same,  the  facts 
are  directly  averred,  and  the  matters  follow- 
ing the  word  "without"  are  not  mere  recitals. 

(E2d.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  g  88;   Dec.  Dig.  S  17.*1 

7-  Pleading  (S  18*)— Allegation  of  Dabk- 
KEBs— Conclusion  fbom  Faotb  Alleged. 
If  the  facts  averred  in  a  complaint  show 
that  an  accident  occurred  in  the  nighttime,  it  is 
a  sufficient  averment  of  darkness,  and  it  is  ac- 
necessary  to  aver  that  the  night  was  dark. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  f  39;   Dec.  Dig.  I  !&*] 

Appeal  from  Circnit  Court,  Laporte  Coun- 
ty ;  John  C  Ricliter,  Judge. 

Action  by  Arthur  Earl  Oabom  against  the 
city  of  Laporte.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

H.  Wirt  Worden,  for  appellant  Osbom, 
McVey  &  Osbom,  for  appellee. 


RABB,  J.  This  was  an  action  brought  by 
the  appellee  to  recover  damages  for  a  per- 
sonal Injury  alleged  to  have  been  sustained 
by  him  through  the  negligence  of  the  appel- 
lant in  falling  to  discharge  its  duty  In  keeping 
its  streets  In  a  reasonably  safe  condition  for 
travel.  Appellant's  demtirrer  to  the  com- 
plaint was  overruled.  Issues  were  formed, 
and  a  trial  had,  resulting  In  a  verdict  and 
Judgment  In  favor  of  appellee.  The  sole  ques- 
tion presented  by  thfe  appeal  arises  upon  the 
action  of  the  court  below  in  overruling  ap- 
pellant's demurrer  to  appellee's  complaint 

The  substantive  averments  of  the  complaint 
are  that  Patton  street  Is  a  public  street  with- 
in the  corporate  limits  of  the  defendant  city ; 
that  the  city  wrongfully  and  negligently  au- 
thorized and  suffered  to  be  placed  in  and 
across  said  street  a  large  quantity  of  building 
material;  "that  on  the  night  of  the  10th  of 
June  and  morning  of  the  11th  of  June,  1904, 
and  for  a  long  time  previous  thereto,  said  de- 
fendant negligently  and  carelessly,  and  with 
full  knowledge  of  the  existence  thereof,  per- 
mitted the  same  to  remain  there  "wlthouf 
placing  around  It  or  at  the  same,  any  safe- 
guards, railing,  or  lights  to  give  notice  of 
such  dirt,  sand,  etc.,  to  prevent  persons  who 
might  walk  or  drive  upon  said  parts  of  the 
street  from  falling  upon,  over,  and  against 
said  obstructions.  • .  •  •  This  plaintiff 
upon  the  night  of  said  June  10,  1904,  to  wit, 
at  or  about  2  a.  m.  of  June  11th,  was  lawfully 
driving  a  pair  of  horses  attached  to  a  four- 
wheeled  cab  or  hack  over  and  along  said 
Patton  street.  In  the  vicinity  of  said  obstruc- 
tion, and  without  any  notice  or  knowledge 
thereof,  and  without  being  able  to  see  the 
same,  by  reason  of  the  darkness  of  the  night, 
when  without  negligence,  and  In  the  nse  of 
all  due  care,  on  the  plaintiffs  part,  and  by 


reason  of  the  negligence  and  unlawful  acta 
of  the  defendant  as  aforesaid,  said  pair  of 
horses  stumbled  against  and  ran  against^ 
on,  and  over  said  obstructions,  thereby  break- 
ing the  tongue  of  said  vehicle,  injuring  and 
frightening  said  horses  so  that  in  consequence 
thereof  they  became  unmanageable  and  ran 
a  distance  of  one  block,  when  they  made  a 
sharp  turn,  and  this  plaintiff  by  means  of  the 
premises  was  hurled  from  the  driver's  seat  of 
said  hack  to  the  roadway,  and  thereby  then 
and  there  injured." 

Appellant  correctly  states  that  there  Is  In- 
volved In  every  action  of  negligence  three 
essential  elements:  -(1)  The  existenoe  of  a 
duty  on  the  part  of  the  defendant  to  protect 
the  plaintiff ;  (2)  the  failure  of  the  defendant 
to  perform  that  duty;  and  (3)  a  resulting 
injury  to  plaintiff  therefrom,  and  that  the  ex- 
istence of  each  of  these  elements  must  ap- 
pear l>y  direct  averment  in  order  to  make  a 
complaint  to  recover  damages  for  injuries  al- 
leged to  have  been  suffered  from  an  act  of 
negligence  on  the  part  of  the  defendant  suffi- 
cient, and  the  criticism  urged  against  the 
complaint  in  this  oaae  is  that  it  does  not,  ex- 
cept inferentlally  and  by  way  of  recital,  suffi- 
ciently aver  these  elemental  facts.  The  com- 
plaint la  this  case  does  plainly  and  directly 
aver  that  the  place  where  app^lee  wa«  In- 
jured was  a  public  street  of  the  city,  and  he 
at  the  time  a  traveler  thereon.  This  suffi- 
ciently shows  a  duty  owing  by  the  appellant 
to  the  ai^eUee.  It  was  the  duty  of  the  city 
to  keep  Its  public  streets  in  a  reasonably  safe 
condition  for  travel;  a  duty  wtdfih  It  owed 
to  the  public  generally.  It  does  directly  aver 
that  the  city  wrongfully  and  negligently  au- 
thorized and  suffered  large  quantities  of 
building  material  to  be  placed  in  the  streets 
of  the  city,  and  to  remain  tliere  after  night, 
and  the  averments  of  the  complaint  are  that 
this  building  material  was  suffered  and  per- 
mitted to  remain  In  the  street  after  nlgbt 
"without  placing  around  It,  or  at  the  same, 
any  safeguards,  rallingB,  or  lights,  to  give  no- 
tice of  such  dirt,  sand,"  etc  It  is  the  appel- 
lant's contenticHi  that  the  avwmeats  "without 
plachig  around  It,"  etc.,  are,  mere  recitals, 
and  therefore  are  not  to  be  considered  in  de- 
termining the  sufficiency  of  the  complaint 
In  this  appellant  is  clearly  mistaken.  The 
term  "without"  is  a  direct  averment  that  no 
guards  or  lights  were  placed  around  the  ob- 
struction. The  statute  only  requires  that  m 
complaint  shall  be  condied  In  plain  and  con- 
cise language,  and  in  such  manner  as  to  li- 
able a  person  of  common  understanding  to 
know  what  is  intended.  No  one  of  common 
understanding  could  have  misunderstood  or 
been  misled  by  the  statements  in  this  com- 
plaint upon  the  subject  of  ^e  guards  and 
the  lights.  And  the  word  "without"  is  a 
word  of  sufficiently  positive  negation  to  make 
the  allegation  of  the  same  legal  import  and 
effect  as  though  it  had  been  stated  that  no 
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afuardB  or  lights  were  placed  on  or  around 
the  obstmctlon. 

In  the  case  of  CSommon-wealth  v.  Thomp- 
Ron,  84  Mass.  607,  the  defendant  was  prosecut- 
ed for  keeping  a  dog;  such  dog  not  being  li- 
censed. It  was  there  held  that  the  word 
"without"  was  a  positive  and  direct  averment 
that  the  dog  in  question  was  not  licensed. 
To  the  conunon  understanding  the  meaning  of 
the  word  "without"  and  the  phrase  "not  be- 
ing" are  synonymous.  It  thus  appears  that 
the  defendant  negligently  failed  to  perform 
its  duty  to  keep  the  street  In  a  safe  condition 
for  traveL  But  It  la  contended  that,  except 
as  a  matter  of  inference  and  recital,  it  does 
not  appear  from  the  complaint  that  the  ob- 
structtcms  and  the  negligence  complained  of 
in  falling  to  keep  a  warning  light  upon  the 
obstructions,  or  a  guard  around  them,  was  the 
proximate  cause  of  the  appellee'sinjury.  The 
averment  in  this  respect  is  that  while  the 
plaintiff  was  driving  a  team  of  horses  attach- 
ed to  a  hack  along  the  street  at  2  o'clock  In 
the  morning,  without  knowledge  of  the  ob- 
structions, and  without  being  able  to  see  the 
same  by  reason  of  the  darkness  of  the  night, 
the  horses  ran  against  the  obstruction.  The 
criticism  is  that  aU  that  follows  the  word 
"without"  is  a  mere  recital,  and  that  there  is 
no  direct  averment  that  the  night  was  dark 
and  that  it  was  on  account  of  the  darkness  of 
the  night  that  appellee's  horses  ran  against 
the  obstmctlon.  What  we  have  already  said 
disposes  of  appellant's  criticism  with  refer- 
ence to  the  word  "without"  It  is  true  that 
the  averment  that  appellee  was  not  able  to 
see  the  obstruction  by  reason  of  the  dark- 
ness of  the  night  Is  not  equivalent  to  a  di- 
rect averment  that  the  night  was  dark ;  but, 
excluding  from  the  phrase  the  recital  "by 
reason  of  the  darkness  of  the  night,"  the 
phrase  still  stands  that  the  appellee  was 
without  knowledge  of  the  obstructions  and 
without  being  able  to  see  the  same,  and 
without  negligence  on  his  part,  and  by  reason 
of  the  negligence  and  unlawful  acts  of  the 
defendant,  as  aforesaid,  the  horses  stumbled 
against  and  ran  over  such  obstructions.  The 
facts  averred  in  the  complaint  show  that  the 
accident  occurred  in  the  nighttime,  and  that 
was  sufficient.  It  was  unnecessary  to  aver 
that  the  night  was  dark. 

In  the  case  of  City  of  Goshen  v.  Alford,  154 
Ind.  68,  66  N.  Bl  27,  it  was  held  that  a  com- 
plaint alleging  that  the  servants  of  the  city 
opened  and  excavated  a  hole  on  the  line  of 
Washington .  street,  and  negligently  left  the 
same  apea,  uncovered,  and  nnguarded ;  that 
In  the  nighttime,  while  plaintiff  was  traveling 
on  and  over  said  street,  exercising  due  care 
and  having  ixo  knowledge  of  the  existence  of 
the  hole,  he  without  fault  fell  into  the  same, 
thereby  injuring  himself,  was  sufficient.  This 
case  presents  practically  the  same  question 
presented  and  decided  by  this  court  in  the 
case  of  City  of  Laporte  v.  Henry,  41  Ind. 


App.  197,  83  N.  B.  655.  It  is  therefore,  we 
think,  abundantly  shown  by  direct  averments 
of  the  complaint  that  the  appellee's  injuries 
were  proximately  caused  by  the  negligence 
complained  of. 

The  Judgment  Is  affirmed,  wltb  6  per  cent 
damages. 


(41  Ind.  App.  Ul) 
HILL  V.  KERSTETTER  et  aL  t  (No.  6,34S.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  12,  1900.) 

1.  Replevin  (|  89*)— 'Actioh  tob  Stock  — 
oompulint. 

The  complaint  in  an  action  to  recover  10 
8hai«8  of  stock  of  a  bank,  showing  that  defend- 
ants wronefally  procured  to  be  transferred  to 
them  ID  shares  of  stock  thereof  belonging  to 
plaintiS,  is  sufficient,  without  describing  the 
particular  certificate  by  which  plaintiff  claimed 
to  hold  such  stock. 

[Ed.  Note.— For  other  cases,  see  Replevin. 
Cent.  Dig.  i  215 ;   Dec.  Dig.  {  50.»] 

2.  Appeai,  ano  Ebbob  ((  193*)— Objectionb 

TOB    FiBST    Tun  —  SUFFICIKNOT     OT    COK- 
PI^IHT. 

The  complaint  being  snffident  to  entitle 
plaintiff  to  recover  certain  shares  of  stock,  it 
cannot,  on  appeal  for  the  first  time,  be  claimed 
to  be  insufficient  to  sustain  the  judgment  fo( 
dividends  on  the  stock  received  by  defendant. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  8  1226:  Dec  Dig.  |  193;* 
Pleading,  Cent  Dig.  |  1355.] 

3.  PMDGES    (i   83*)-^0BP0BATE   STOCK— Bvi«' 

DKNOB  OF  Amount. 

On  the  issue  whether  or  not  the  transaction 
bv  which  plaintiff's  husband  pledged  her  stock 
of  a  bank  included  her  SOO  shares  or  only  290 
thereof,  the  statement  of  the  husband  to  defend- 
ants at  the  time  that  it  was  essential  that  plain- 
tiff retain  10  shares  of  the  stock  to  enable  her  to 
remain  a  director  of  the  liank  and  the  fact  that 
she  did  remain  a  director  after  the  transaction 
are  admissible. 

[Bd.  Note.— For  other  eases,  see  Pledges^ 
Gent  Dig.  (89;   Dec.  Dig.  |  33.*] 

4.  Afpcai<  and  Ekbob  (i  1060*)— Habmusb 
Bbbob. 

Admission  of  incompetent  evidence,  so  im- 
material that  It  cannot  be  seen  how  it  could 
have  piejndlced,  is  not  ground  for  reversal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4164 ;  Dec.  Dig.  {  1050.*] 

6.  Apfeai.  and  Bbbob  (S  1012*)— Wkiohino 

bvidknob. 

There  having  been  some  evidence  to  author- 
ize the  finding,  it  cannot  be  disturbed  as  against 
the  weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3990;   Dec.  Dig.  {  1012.*] 

6.  Afpeai.  and  Ebbob  ($  221*)  —  OBJEonoN 

Not  Made  Bem)w. 

In  an  action  to  recover  certain  shares  of 
stock,  the  objection  to  a  judgment  for  the  div- 
idends that  there  was  no  proof  of  demand  of  the 
money  to  authorize  the  finding  thereon  cannot 
be  made  on  appeal  for  the  first  time. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1353;   Dec.  Dig.  {  221.*] 

Appeal  from  Circuit  Court,  Blkbart  Coun- 
ty;   Wm.  J.  Davis,  Special  Judge. 

Action  by  Alice  M.  Kerstetter  against  War- 
ren O.  Hill  and  another.  Judgment  for 
plalntltt.    Defendant  Hill  appeals.    Afflrmed- 
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Jay  ft  Zook,  for  appeUant  Skinner  &  Wid- 
er, for  appellees. 

RABB,  J.  This  case  Involves  a  contro- 
versy between  the  appellant  and  appellee 
over  the  ownership  of  10  shares  of  the  capi- 
tal stock  of  the  Elkhart  National  Bank.  The 
trial  of  the  cause  in  the  court  below  result- 
ed In  a  finding  and  Judgment  in  favor  of 
appellee  that  she  was  the  owner  of  the 
stock,  and  a  money  Judgment  for  $100  for 
dividends  received  by  appellant  thereon. 
The  errors  assigned  are  that  the  complaint 
does  not  state  facts  suflSclent  to  constitute 
a  cause  of  action,  and  that  the  court  erred 
in  overruling  appellant's  motion  for  a  new 
trial. 

The  complaint  is  not  as  clear  in  statement 
as  it  might  have  been  made,  but  is  not  vul- 
nerable to  attack  for  the  £rgt  time  in  this 
court  It  avers  that  the  Elkhart  National 
Bank  went  Into  liquidation  on  September 
1,  1899,  and  that  at  that  time  appellee  was 
the  owner  of  300  shares  of  stock  therein, 
that .  afterwards  the  appellant  Warren  H. 
Hill  wrcmgfuUy  obtained  possession  of  the 
certificates  of  stock,  and  without  her  authori- 
ty, knowledge,  or  consent  procured  the  bank 
to  cancel  said  stock  upon  Its  books,  and  issue 
to  him  certificates  for  the  same,  and  that 
•  appellant  had  theretofore  wrongfully  received 
as  dividends  on  10  shares  of  said  stock  the 
sum  of  $100,  which  it  was  claimed  right- 
fully belonged  to  the  appellee.  The  com- 
plaint sets  out  a  writing,  the  phraseology 
of  which  Indicates  it  to  be  an  inter  partes 
contract,  whereby  one  party  designated  as 
"I"  sells  and  assigns  to  the  appellant  290 
shares  of  stock  in  the  Elkhart  National 
.Bank,  in  consideration  of  which  appellant 
agreed  to  do  certain  things.  Prom  other  al- 
legations in  the  complaint,  notwithstanding 
its  averments  that  appellee  had  never  "sold, 
mortgaged,  pledged,  or  hypothecated  said 
stock,"  it  Is  plainly  to  be  Inferred  that  she 
did  authorize  the  sale  or  pledge  of  290  shares 
of  the  300  shares  of  her  stock,  but  no  more. 

The  point  is  made  that  the  stock  men- 
tioned in  the  complaint  is  not  sufficiently 
identified  as  being  any  part  of  the  300  shares 
of  stock  held  by  appellant.  There  is  nothing 
in  this  point.  If  the  facts  averred  in  the 
complaint  are  true,  the  appellants  wrong- 
fully procured  10  shares  of  stock  in  the  bank, 
belonging  to  appellee,  to  be  transferred  to 
them.  It  was  not  essential  that  appellee 
describe  in  her  complaint  the  particular  cer- 
tificate by  which  she  claimed  to  hold  such 
stock. 

It  is  also  contended  that  the  complaint  Is 
bad  because  no  demand  for  the  $100  alleg- 
ed to  have  been  received  by  appellant  as 
dividends  on  the  stock  In  dispute  was  aver- 
red. If  the  complaint  is  good  for  any  relief 
whatever,  it  was  sufficient  to  withstand  an 
attack  for  the  first  time  in  this  court,  and 
we  think  it  was  clearly  sufficient  to  entitle 
the  appellee  to  recover  the  stock.    Tb  .'e  Is 


evidence  that  the  appellee  was  the  owner  of 
300  shares  of  stock  In  the  bank,  of  which  her 
husband,  Edmund  R.  Kerstetter,  was  the 
cashier;  that  the  certificates  for  this  stock 
were  Indorsed  In  blank,  and  left  by  her  in 
the  care  of  her  husband,  as  her  agent;  that 
he  applied  to  the  appellant  for  a  loan  of 
$7,000,  and  proposed  to  turn  over  to  him, 
as  security,  290  shares  of  the  aforesaid  stock; 
that  appellant  agreed  to  furnish  the  money, 
and  did  so,  and  at  the  time  the  money  was 
turned  over  to  her  husband,  and  as  a  part 
of  the  transaction,  the  appellant  signed  and 
delivered  to  appellee's  husband  the  following 
writing:  "In  consideration  of  the  keeping 
and  performing  of  the  agreement  herein 
made  by  Ovid  C.  Hill  and  Warren  G.  Hill,  I 
hereby  sell  and  assign  to  them  two  hundred 
and  ninety  shares  of  the  stock  of  the  Elk- 
hart National  Bank  of  Elkhart,  Indiana,  for 
which  they  have  or  are  to  pay  me  $7,000.00, 
and  it  is  agreed  and  promised  by  them  that 
when  they  have  received  or  been  paid  back 
the  said  amount  of  $7,000.00,  with  all  in- 
terest and  expenses  paid  by  them  In  the  mat- 
ter and  $750.00  besides,  they  are  and  agree 
to  surrender  to  Edmund  R.  Kerstetter  said 
stock  or  anything  they  or  either  of  them  may 
have  obtained  over  and  above  the  amount 
to  pay  them  as  stated  above."  Appellee's 
witness,  her  husband,  testified  that  the  cer- 
tificates of  stock  were  not  at  that  time  de- 
livered to  the  appellants,  and  that  they  were 
never  delivered  to  appellants  by  him,  and  he 
does  not  know  how  they  acquired  possession 
of  them.  This  witness  also  testifies  that  In 
the  negotiations  regarding  the  matter  he  in- 
formed the  appellants  that  his  wife  owned 
300  shares  of  stock,  but  that  it  would  be 
necessary  that  she  retain  10  shares  in  order 
to  be  a  director  In  the  bank,  and  that  it  was 
essential  that  she  should  be.  Appellant's 
motion  for  a  new  trial  calls  in  question  the 
admission  in  evidence  of  the  conversations 
between  appellee's  husband  and  agent  and 
appellants,  regarding  the  sale  or  pledge  of 
the  290  shares  of  appellee's  stock  in  the  bank, 
the  writing  signed  by  appellants,  and  evi- 
dence that  after  the  transaction  took  place 
appellee  continued  to  be  a  director  In  the 
bank.  We  think  no  error  Intervened  in  the 
admission  of  this  evidence. 

Appellee  claims  10  shares  of  stock  appear- 
ing on  the  books  of  the  bank  in  the  name  of 
appellant,  and  the  Important  question  in  the 
case,  was  whether  or  not  the  transaction 
between  her  husband  and  the  appellants,  by 
which  her  stock  was  sold  or  pledged  to  ap- 
pellants. Included  300  shares  of  the  stock  or 
but  290  shares,  and  the  circumstances  under 
which  appellant  acquired  the  right  to  the 
stock  were  of  course  relevant  and  material. 
The  conversation  between  the  witness  Ed- 
mund R.  Kerstetter  and  appellants,  and  the 
writing  signed  by  appellants,  all  related 
directly  to  that  transaction;  and,  while  it 
was  probably  very  slightly  material,  and 
would  not  ^e  reversible  error,  in  any  event. 
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the  witness  Kerstetfer  having  told  appel- 
lants that  It  was  essential  that  his  wife  re- 
tain 10  shares  of  the  stock  in  order  to  en- 
able her  to  retain  her  place  on  the  board  of 
directors,  It  was  competent  to  admit  evidence 
that  she  did  so  remain  as  a  director  after 
the  transaction  took  place. 

The  witness  Edmund  R.  Kerstetter  was 
permitted  to  testify  that  his  wife  had  not, 
subsequent  to  September  6,  1899,  transfer- 
red any  of  the  stock.  This  was  incompetent, 
but  it  was  so  wholly  immaterial  that  we  arc 
not  able  to  see  how  it  prejudiced  appellant, 
and  did  not  constitute  reversible  error. 

We  are  asked  to  reverse  the  cause  upon 
tlie  evidence  on  the  ground  that  the  over- 
whelming preponderance  of  it  shows  that 
the  entire  300  sliares  of  stock  owned  by  ap- 
pellee was  sold,  and  the  certificates  delivered 
to  the  appellants  for  a  valuable  considera- 
tion, and  we  are  pointed  to  the  gross  im- 
probability of  the  testimony  of  appellee's 
witness.  If  we  were  sitting  as  a  trial  court, 
we  might  well  consider  the  appellants'  ar- 
gument upon  this  point,  but  we  are  not. 
There  was  evidence  from  which  the  court 
might  conclude  that  there  were  but  290 
shares  of  appellee's  stock  Included  in  the 
transaction,  by  which  appellants  acquired 
the  appellee's  stock,  and  we  cannot  disturb 
the  finding  of  the  trial  court  on  the  evidence. 

It  is  further  contended  that  there  was  no 
allegation  in  the  complaint,  and  no  proof 
upon  the  trial,  of  a  demand  for  the  $100, 
and  that  therefore  the  Judgment  should  -be 
reversed  or  modified.  No  objection  was 
made  in  the  court  below  to  the  finding  of 
the  court  on  this  account,  or  to  the  form  of 
the  judgment  rendered,  and  the  question  is 
therefore  not  presented  by  the  record. 

Judgment  affirmed. 

(43  Ind.  A.  131) 

AXTEIX  V.  STATliJ.     (No.  6,561.) 

(Apj)ellate  Court  of  Indiana,   Division  No.  2. 

Jan.  16,  1909.) 

1.  Bail  ({  84*)— Recognizance— VALiDin. 

Where  one  chareed  with  a  felony  gave  a 
bond  in  the  sum  fixed  by  a  general  order,  with- 
out raising  the  queation  that  the  amount  fixed 
was  not  fair,  and  thereby  obtained  his  discharge 
from  custody,  neither  he  nor  his  snreties  could 
escape  liability  on  the  ground  that  the  entry  fix- 
ing the  amount  of  bail  was  operative  raly  for 
the  term  at  which  it  was  made,  under  Bums' 
Ann.  St  1908,  f  1006,  requiring  that  the  order 
fixing  the  amount  shall'be  made  on  the  first  day 
of  each  term. 

[Ed.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  S  84.»] 

2.  TBIAL  (I  395*)— FiNDINOB  bt  Ooxtbt— Evi- 
DENTiABT  Facts. 

In  an  action  on  a  forfeited  recognizance,  a 
finding  of  the  making  of  a  nunc  pro  tunc  entry, 
showing  the  rendition  of  a  judj^ment  of  forfei- 
ture before  the  action  was  brought,  accompanied 
by  the  order  book  entry,  was  not  a  rinding  of 
evidentiary  facts  only. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  031 :   Dec.  Dig.  f  395.*] 


3.  Appeai.  and  Ebbob  (8  918*)  —  Review  — 
PBEStTMPTioNS  —  Amendment  of  Pleading. 

Where  the  complaint,  in  an  action  on  a  for-' 
felted  recognizance,  alleged  that  the  bond  sued 
on  was  given  to  secure  the  release  of  the  princi- 
pal therein,  on  a  charge  of  assault  and  battery 
with  intent  to  rape,  and  the  finding  showed  that 
the  principal  was  indicted  for  rape  on  a  child 
under  the  age  of  14,  and  that  he  gave  the  bond 
sued  on,  the  complaint  would  be  regarded  in  the 
Appellate  Court  as  having  tieen  amended,  as 
provided  by  Bums'  Apn.  St  1908,  $  TOO,  and 
the  Judgment  would  not  be  reversed  because  of 
the  variance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  3710-3712;  Dec.  Dig.  | 
918.*] 

4.  Bail  (8  89*)  —  Recognizance  —  Action — 
Complaint. 

A  complaint,  in  an  action  on  a  forfeited 
recognizance,  which  shows  that  the  bond  in  suit 
was  executed  to  secure  the  release  of  the  prin- 
cipal therein,  who  was  held  to  answer  to  a 
charge  of  felony,  that  the  amount  of  the  bond 
was  fixed  by  order  of  the  court,  that  the  princi- 
pal failed  to  appear  for  trial,  and  that  judgment 
of  forfeiture  was  entered  before  the  commence- 
ment of  the  action,  is,  when  accompanied  with  a 
copy  of  the  bond,  sufficient  on  demurrer. 

[EM.  Note.— For  other  cases,  see  Bail,  Dec. 
Dig.  i  89.*] 

Appeal  from  Circuit  Court,  Lawrence 
County;    James  B.  Wilson,  Judge. 

Action  by  the  State  of  Indiana  against 
Harry  A.  Axtell.  From  a  judgment  for. 
plaintiff,  defendant  appeals.    Affirmed. 

Robert  Q.  Miller  and  Duncan  &  Batman, 
for  appellant.  Jas.  A.  Bingham,  A.  O.  Cav- 
Ins,  W.  H.  Thompson,  and  Ed.  M.  White,  for 
the  State. 

ROBY,  J.  This  was  a  suit  upon  a  forfeit- 
ed recognizance.  The  court  made  a  special 
finding,  and  stated  conclusions  of  law  there- 
on, in  accordance  with  which  judgment  was 
rendered  against  appellant  for  $1,000,  the 
penalty  of  the  bond. 

The  finding  shows  that  Charles  Hegwood 
was  Indicted  by  a  grand  Jury  of  Monroe 
county  for  the  crime  of  rape  upon  a  child 
under  the  age  of  14  years;  that  a  warrant 
was  issued,  and  said  Hegwood  arrested. 
That  the  sheriff  of  said  county  took  blm  In 
custody  July  8,  1905,  and  confined  him  In 
the  county  jail  until  July  25th  That  an 
order  had  theretofore  been  made  by  the  Mon- 
roe circuit  court  In  1903  in  the  matter  of 
fixing  ball  for  persons  charged  with  crime, 
fixing  the  amount  of  ball,  In  charges  of  mis- 
demeanors, at  $100  to  $300,  and  on  charges 
of  felony  at  $500  to  $1,000.  That  on  July 
25th  appellant  and  said  Hegwood  executed 
the  bond  in  suit  In  the  penal  sum  of  $1,000, 
conditioned  upon  the  appearance  of  said  Heg- 
wood at  the  next  term  of  court,  and  from 
day  to  day,  to  answer  to  said  charge.  The 
same  was  tendered  to  and  accepted  by  thi 
sheriff,  and  said  Hegwood  was  released  from 
custody.  That  a  judgment  of  forfeiture  was 
rendered  on  November  14,  1905,  as  shown 
by  a  nunc  pro  tunc  entry  made  In  May,  1906. 
That  the  sheriff  did  approve  and  accept  said 
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bond,  and  filed  tbe  same  with  the  clerk  of 
the  Monroe  circuit  court  That  the  consid- 
eration therefor  was  the  release  of  Hegwood 
from  Jail  untU  the  trial.  That  the  Indict- 
ment against  Hegwood  Is  still  pending.  That 
on  November  14,  1905,  the  cause  was  called 
for  trial.  That  the  defendant  had  abscond- 
ed, and  was  absent  without  excuse.  That  he 
was  three  times  called,  and  wholly  made  de- 
fault That  appellant  was  thereupon  three 
times  called  to  bring  the  body  of  his  said 
principal  Into  court,  and  made  default  It  Is 
objected  that  the  entry  fixing  the  amount  of 
bail  to  be  required  was  -only  operative  for 
the  term  at  which  it  was  made,  the  statute 
requiring  that  the  order  be  made  on  Uie  first 
day  of  each  term.  Section  124,  Act  March 
10,  1905  (Acts  1905,  p.  613,  c.  169;  section 
1995,  Bums'  Ann.  St  1908).  This  particular 
objection  was  made  in  Carmody  v.  State,  105 
Ind.  646,  5  N.  E.  679,  and  the  rule  laid  down 
In  that  case  governs  this  one.  The  exercise 
of  a  discriminating  Judgment  was  in  no  way 
invoked  by  appellant's  principal,  or  by  the 
appellant  No  question  was  made  but  that 
the  amount  fixed  In  the  order  was  moderate 
and  fair.  Had  the  bond  required  been  chal- 
lenged as  excessive,  it  would  then  have  be- 
come the  duty  of  the  Judge  of  the  circuit 
court  to  determine  and  fix  the  amount  of 
bail,  but  one  who  secures  liberty  by  accept- 
ing the  amount  fixed  by  such  an  order  as  Is 
flbown  cannot,  nor  can  his  surety,  escape  lia- 
bility on  the  ground  stated. 

The  nunc  pro  tunc  entry  shows  that  a 
judgment  of  forfeiture  was  rendered  before 
this  suit  was  brought  (The  finding  of  the- 
making  of  such  order,  accompanied  by  the 
order  book  entry.  Is  not  a  finding  of  eviden- 
tiary facts  only.  The  averment  of  the  com- 
plaint Is  that  the  bond  sued  on  was  given 
to  secure  the  release  of  Hegwood  upon  a 
charge  of  assault  and  battery  with  Intent  to 
commit  rape.  The  complaint  might  have 
been  amended,  and  will  be  regarded  in  this 
court  as  amended.  Section  700,  Bums'  Ann. 
8t  1908. 

A  large  number  of  objections  are  urged 
•gainst  the  complaint:  That  pleading,  with 
which  a  copy  of  the  bond  was  filed,  shows 
that  the  bond  In  suit  was  executed  to  secure 
the  release  of  Hegwood,  who  was  held  to  an- 
swer to  a  charge  of  felony ;  that  the  amount 
was  fixed  by  order  ot  court;  that  Hegwood 
failed  to  appear  for  trial;  and  that  Judg- 
vaeat  of  forfeiture  was  entered  before  the 
commencement  of  this  action.  It  was  sub- 
Btantlally  sufficient  on  demurrer.  Carmody 
▼.  State,  supra. 

There  is  very  little  appearance  of  merit 
In  this  appeal.  The  principal  In  the  recog- 
nizance was  arrested,  and  was  in  Jail  and 
was  released  upon  giving  the  bond  In  suit. 
The  parties  executing  It  "become  bound 
thereby  to  the  full  extent  contemplated  by 
the  law  requiring  such  recognizance  as  a 
condition  precedent  to  the  release  of  the 
prlnclpaL"     Bemhamer  t.   State,    123   Ind. 


677,   679,   24   N.    B.   609;    section   153,   Act 
March   10,   1905  (Acts  190iS,  p.  618,  c.  169^ 
section  2024,  Bums'  Ann.  St  190^ 
Judgment  affirmed. 


<4t  Ind.  A.  7») 
AVTEUj  t.  STATB.    (No.  9JBGZ.) 
(Appellate  Court  of  Indiana,  Division   No.  2L 
Jan.  16,  1909.) 

Appeal  from  Circait  Court,  Lawrence  Coun- 
ty;  James  B.  Wilson,  Judge. 

Action  by  the  State  ot  Indiana  against  Har- 
ry A.  Axtell.  From  a  Judgment  for  plaintiff 
defendant  appeals.    AfltrmedT 

Robert  6.  Miller  and  Duncan  &  Batman, 
for  appellant  Jas.  A.  Bingham,  A.  G.  Cavina^ 
W.  H.  Thompson,  .and  Ed.  M.  White,  for  appel- 
lee. 

BOBT,  J.  This  case  is  affirmed  on  the  au- 
thority of  Axtell  V.  State  (No.  6,661)  86  N.  B. 
999.  The  records  in  the  cases  are  ideaticai,  ex- 
cept that  the  recognizance  bond  in  this  case 
was  to  secure  the  appearance  of  Charles  Heg- 
wood to  answer  to  a  charge  of  rape  on  the  per- 
son of  Iva  York  Hegwood,  on  June  1,  1905,  and 
the  bond  in  No.  6,661  was  to  secure  nis  appear- 
ance to  answer  to  a  charge  of  the  same  crime 
on  the  person  of  Bessie  York  Hegwood,  on  Oc- 
tober — ,  1904. 


(«  Ind.  A.  7S4) 
TRUELOVB  et  al.  v.  TBUBLOVB  W  al.» 

(No.  6,689.) 
(Appellate  (Toart  of  Indiana.    Jan.  8,  1909.) 

Appeal  from  Circuit  Court,  Owen  County; 
Joseph  W.  Williams,  Judge. 

Action  between  Mary  El.  Truelove  and  another 
and  Emeline  Truelove  and  another.  Judgment 
for  the  latter,  and  the  former  appeal.  Case 
transferred  to  Supreme  Court,  on  division  of 
Justices. 

Willis  Hickam,  for  appellants.  Inman  H. 
Fowler  and  John  O.  Bobinson,  for  appellee*. 

PE:R  CURIAM.  This  cause  being  submitted 
to  the  entire  court,  and  four  judges  not  con- 
curring In  the  result,  the  case  Is  hereby  trans- 
ferred to  the  Supreme  Court,  under  section  15 
of  the  act  approved  March  12,  1901.  Acta 
1901,  p.  669,  c  247. 


MS  Ind.  A.  714) 
CLBVBI.AND,  G,  a  &  8T.  L.  BY.  CO.  T. 

SWANQO.    (No.  e,60a) 

(Appellate  Court  of  Indiana,  Division  No.  & 

Jan.  8,  1909.) 

Appeal  from  (Tircuit  Court,  Dearborn  (boun- 
ty:  Geo.  E.  Downey,  Judge. 

Action  by  Lawrence  Swango,  by  next  friend, 
against  the  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Thomas  S.  Cravens,  for  appellant.  McMoI- 
len  ft  McMullena,  for  appellee. 

COMSTOC^E;  p.  J.    This  is  a  turntable  case. 

The  questions  presented  by  the  record  were 
paRsed  upon  in  Lewis  v.  Cleveland,  Cincinnati, 
Chicago  ft  St  Louis  Ry.  Co.  (Ind.  App.)  84  N. 
EI  23,  and  the  facts  as  shown  by  the  answers 
to  interrogatories  are  analogous  to  those  alleged 
in  the  complaint  in  the  last-named  case. 

A  petition  to  transfer  said  l/ewls  Case  to 
the  Supreme  Court  having  been  denied,  this 
judgment  is,  upon  the  authority  of  that  case, 
aflirmed. 


iTranaterred  to  Supreme  Court,  W  N.  B.  1018.    Re  hearing  denied.    Mandate  modlfled,  88  N.  B.  fiU. 
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KELSO  T.  KELSO.    (No.  6,200.) 
(Appellate  Court  of  Indiana.     Jan.  16,  1806.) 

1.  HTTSBASD  AHD  WIFB  (I  385*)— EHTICIH0 
AND  AUSRATIDG— MAUCS— QUXSTIONB  TOB 
JUBT. 

In  an  action  for  alienation  of  a  husband's 
affections,  malice  la  a  jury  qneation  of  fact,  and 
net  one  of  law. 

[Ed.  Note. — For  other  caaea,  see  Husband  and 

Ife,  Dee.  Dig.  {  385.  •] 

2.  Husband  and  Wife  (8  335*)— Enticing 
AND  Alienating — Actions  —  Instbuctions 
— "Mauce." 

In  an  action  for  alienation  of  a  huaband's 
affections,  an  instroction  that  when  it  is  neces- 
sary that  an  act  be  done  maliciously  to  be  ac- 
tionable, it  must  be  done  intentionally  and 
wrongfully,  without  juat  cause  or  legal  excuse, 
or,  in  other  words,  that  the  doing  of  an  act 
maliciously  in  cases  of  actionable  tort  is  the 
doing  of  such  act  purposely,  without  just  cause 
or  legal  excuse,  was  erroneous,  since  while  the 
iury  might  have  been  warranted  in  inferring 
malice  from  proof  of  an  act  done  purposely  and 
without  jost  cause  or  legal  excuse,  it  was  not 
necessarily  compelled  to  do  so ;  "malice"  being 
defined  by  the  Standard  Dictionary  as  "A  dis- 
po«tion  or  intent  to  injure  another  for  the  grat- 
ification of  anger,  jealousy,  hatred,  revenge  or 
the  like;    active  malevolence,"  etc. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  335.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  &,  pp.  4288-4304 ;  vol.  8,  pp.  7712,  7713.] 

8.  HT7BBAND  AND  WiFB  (§  335*)  —  ENTIdHG 
AND     AXIENATINO — ACTIONS— INSTBUCTIONS. 

In  an  action  against  a  parent  for  alienation 
of  a  husband's  affections,  an  instruction  that 
the  law  presumes  that  the  acts,  persuasions, 
and  influences  of  a  parent  relating  to  his  child 
were  made  in  good  faith,  and  with  su£Scient 
cause,  but  that,  if  it  be  shown  that  such  acts 
were  without  good  cause  or  legal  ground,  etc., 
the  parent  will  be  liable,  was  erroneous,  the 
mental  attitude,  design,  or  intention  being  whol- 
ly eliminated,  and  since,  while  absence  of  good 
cause  or  legal  ground  might  warrant  the  jury 
in  finding  malice,  it  would  not  necessarily  com- 
pel them  to  BO  find. 

[Ed.  Note.- For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  §  335.»] 

Appeal  frpm  Circuit  Court,  Fayette  County ; 
Geo.  L.  Gray,  Judge. 

Action  by  Grace  Kelso  against  Eliza  Kelso. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  instructions  to  grant 
a  new  trial. 

Watson,  Tltsworth  &  Green,  A.  J.  Ross, 
and  Ruben  Conner,  for  appellant  McKee, 
Little  &  Froet  and  Wlckens  &  Osbom,  for 
appellee. 

HADLEY,  J.  Appellee  sued  appellant  for 
damages  for  the  aMenatlon  of  the  affections 
of  appellee's  husband,  who  was  the  son  of 
appellant  Tbe  cause  was  tried  by  Jury, 
and  judgment  rendered  in  favor  of  appellee 
In  the  sum  of  $l,00a 

The  court  on  Its  own  motion  Instructed 
tbe  Jury  ss  follows:  '*Wben  it  Is  necessary 
that  an  act  be  done '  maliciously  to  be  ac- 
tionable in  law  for  the  recovery  of  damages 
therefor,  such  act  must  be  done  Intentionally 


and  wrongfully,  without  Just  cause  or  legal 
excuse.  In  other' words,  the  doing  of  an  act 
maliciously  in  cases  of  actionable  tort  Is 
tbe  doing  of  such  act  or  acts  purposely,  with- 
out Just  cause  or  legal  excuse^  to  the  injury 
and  damage  of  another."  It  Is  urged  that 
this  Instruction  seeks  to  Instruct  tbe  Jury, 
as  a  matter  of  law,  what  constitutes  malice. 
That  malice,  in  cases  of  this  character,  is 
a  question  of  fact  to  be  determined  by  Jury, 
and  not  a  question  of  law.  Is  well  establish- 
ed by  the  authorities.  Helwlg  v.  Bedtner, 
148  Ind.  131,  46  N.  E.  644,  48  N.  E.  788; 
Newell  V.  Downs,  8  Blackf.  523;  Wilkinson 
T.  Arnold,  11  Ind.  45;  Ammerman  v.  Cros- 
by, 26  Ind.  451 ;  Lawrence  et  al.  v.  Leathers, 
31  Ind.  App.  414,  68  N.  E.  178.  But  whether 
the  Instruction  should  be  construed  as  ap- 
pellant contends,  or  should  be  taken  to  be 
an  attempt  of  the  court  to  define  malice 
for  the  Information  of  the  Jury,  is  immate- 
rial, as  in  either  view  it  Is  deficient.  Malice 
is  defined  as,  "A  disposition  or  Intent  to  in- 
jure another  for  the  gratification  of  anger. 
Jealousy,  hatred,  revenge,  or  the  like;  ac- 
tive malevolence;  a  deliberate  Intention  to 
do  evil,  with  or  without  111  will,  a  willfully 
formed  design  to  do  another  an  Injury." 
Standard  Diet.  The  Jury  might  be  fully 
warranted  in  Inferring  malice  from  proof 
of  an  act  done  purposely,  and  without  Just 
cause  or  legal  excuse,  to  the  Injury  of  an- 
other ;  but  It  Is  not  necessarily  compelled  to 
do  so,  since  It  is  conceivable  that  an  act 
done  in  such  a  manner  might  be  entirely 
lacking  in  the  malevolent  animus  towards 
the  party  injured.  It  might  be  true  that  by 
strict,  technical  construction  the  term  "legal 
excuse"  could  be  said  to  cover  every  ingred- 
ient necessary  to  constitute  malice  In  the  par- 
ticular case;  but  this  is  a  construction  en- 
tirely too  subtle  for  the  average  Juror,  and 
would  leave  the  Instruction  before  us  a  defi- 
nition sadly  in  need  of  defining. 

The  court  also  Instructed  the  Jury  that  the 
law  presumes  that  the  acts  and  persuasions 
and  Infiuences  of  a  parent  relating  to  bis 
child,  were  made  and  exerted  in  good  faith, 
and  with  sufficient  cause  and  legal  justifi- 
cation ;  but.  If  It  be  shown  by  evidence  that 
such  acts  and  persuasions  were  without  good 
cause  or  legal  ground,  and  Injury  results 
to  an  other,  in  such  event  such  parent  will 
be  liable  therefor  In  damages.  This  instruc- 
tion is  clearly  erroneous.  The  mental  atti- 
tude, design,  or  Intention  is  wholly  elimin- 
ated. In  suits  for  malicious  prosecutions 
which  are  analogous  to  the  case  at  bar,  it 
Is  necessary  to  support  the  action  to  show 
malice  and  want  of  probable  cause,  yet  the 
rule  has  long  been  established  in  this  state 
that  proof  of  want  of  probable  cause  is  not 
alone  necessarily  sufficient  to  establish  mal- 
ice and  to  sustain  the  action.  Helwlg  v. 
Beckner,  supra;  Newell  v.  Downs,  supra; 
Wilkinson  v.  Arnold,  supra;    Ammerman  v. 
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Crosby,  supra;  Lawrence  et  al.  r.  Leathers, 
supra.  In  the  case  of  Newell  v.  Downs, 
riupra,  the  court  say:  "On  tbe  trial  the 
court,  as  to  the  prosecution  alleged  to  have 
been  malicious,  Instructed  the  jiiry  that, 
'though  the  plaintiff  to  sustain  his  case 
must  prove  both  malice  and  want  of  prob- 
able cause,  yet  if  the  Jury  believed  from  the 
evidence  under  the  charge  of  the  court  that 
Newell  had  no  probable  cause  for  commen- 
cing said  prosecution,  such  want  of  probable 
cause  was  sufficient  evidence  of  malice.' 
This  Instruction  should  not  have  been  given 
in  tbe  unqualified  terms  in  which  It  is  stat- 
ed, as  it  tended  to  mislead  the  Jury.  They 
might  well  have  understood  from  it  that 
from  simple  want  of  probable  cause  they 
were  bound  to  infer  malice,  and  hence  find 
some  damages  in  favor  of  the  t)Iaintiff. 
Such  seems  not  to  be  the  law."  In  the  case 
of  Wilkinson  v.  Arnold,  supra,  Arnold  sued 
Wilkinson  for  malicious  prosecution.  Wil- 
kinson's defense  was  that  he  caught  Arnold 
pulling  ears  of  com  from  growing  stalks  In 
his  field.  He  went  to  a  Justice  of  the  peace 
and  related  the  case.  Tbe  Justice  made  out 
an  affidavit  charging  Arnold  with  a  felony. 
He  was  tried  and  acquitted  of  the  charge  on 
the  ground  that  the  act  of  which  he  was 
accused  was  only  a  misdemeanor.  Here  was 
an  entire  lack  of  probable  cause  tor  the  fel- 
ony charge.  Tbe  court,  in  passing  upon  the 
case,  say:  "In  order  to  sustain  the  action, 
it  la  necessary  that  tbe  prosecution  should 
have  been  instituted  without  probable  cause, 
and  also  that  it  should  liave  b^oi  done  mali- 
ciously. The  want  of  probable  cause  is 
not  sufficient  without  malice,  nor  will  malice 
suffice  where  there  was  probable  cause  for 
tbe  prosecution.  Both  malice  and  tbe  want  of 
probable  cause  must  concur  in  order  to  lay 
the  foundation  for  an  action.  2  Greenl.  Ev. 
{  4S3.  Malice  may  be  inferred  from  the 
want  of  probable  cause,  as  a  matter  of  fact, 
but  no  such  inference  arises  in  a  matter  of 
law.  The  Jury  may  draw  such  inference  if 
they  see  proper,  and  probably  in  most  cases 
would,  but  they  are  not  in  law  bound  to 
do  so.  Newell  v.  Downs,  8  Blackf.  523.  Any 
evidence  having  a  tendency  to  show  proi)- 
able  cause,  or  rebut  any  inference  or  proof 
of  malice,  Is  legitimate.  •  •  •  If  the 
prosecution  was  Instituted  for  a  felony  in- 
stead of  a  misdemeanor,  entirely  through 
the  mistake  of  the  Justice  as  to  the  legal 
character  of  the  supposed  offense,  this  might 
well  be  considered  by  the  Jury  In  determin- 
ing the  question  of  malice."  So  in  this  case 
absence  of  good  cause  or  legal  ground  might 
warrant  the  Jury  in  finding  the  existence  of 
malice,  but  it  would  not  necessarily  com- 
pel them  to  so  find. 

The  instruction  also  falls  short  of  recog- 
nizing the  distinction  between  the  case  at 
bar  Hxi  ordinary  actionable  torts.  Tbe  rules 
governing   actions   against   tbe   parent   for 


alienating  the  affections  of  Ills  child  from 
tbe  husband  or  wife  give  due  recognition  to 
the  parental  relation,  and  malice  is  a  neces- 
sary element  of  liability.  As  is  quite  per- 
tinently expressed  in  the  case  of  Workman  v. 
Workman  (Ind.  App.)  85  N.  E.  997,  recently 
decided  by  this  court:  "When  a  father  or 
mother  is  charged  with  the  alienation  of  a 
husband's  or  wife's  affection,  the  'quo  animo' 
is  the  important  consideration.  From  what 
motive  did  the  parent  act?  Was  it  mali- 
cious, or  was  it  inspired  by  a  proper  regard 
for  tbe  welfare  and  happiness  of  the  child? 
The  reciprocal  obligations  of  parent  and 
clilld  last  through  life,  and  the  duty  of  dis- 
charging them  does  not  cease  by  the  mar- 
riage of  the  child.  Tucker  v.  Tucker,  74 
Miss.  93,  19  South.  955,  32  L.  R.  A.  023; 
Rice  V.  Rice,  104  Mich.  371,  62  N.  W.  833." 
And  in  the  case  of  Reed  v.  Reed,  6  Ind.  App. 
318,  33  N.  E.  639,  61  Am.  St  Rep.  310,  the 
court,  speaking  of  such  cases,  say:  "When 
trouble  and  disagreements  arise  between 
the  married  pair,  the  most  natural  prompt- 
ings of  the  child  direct  it  to  find  solace  and 
advice  under  the  parental  roof.  All  legiti- 
mate presumptions  in  such  cases  must  be 
tliat  the  parent  will  act  only  for  the  beet 
interests  of  the  child.  The  law  recognizes 
the  right  of  the  par«it  in  such  cases  to  ad- 
vise the  son  or  daughter,  and  when  such  ad- 
vice is  given  in  good  t&ltb,  and  results  in  a 
separation,  the  act  does  not  give  the  injured 
party  a  right  of  action.  In  such  a  case  tbe 
motives  of  the  parent  are  presumed  good  un- 
til the  contrary  is  made  to  appear."  The 
rules  herein  laid  down  are  restricted  to  suits 
like  the  present,  where  It  is  sought  to  re- 
cover damages  from  a  parent  for  the  alien- 
ation of  the  affections  of  a  child  from  a 
wife  or  husband,  and  are  not  applicable  to 
other  classes  of  torts  where  other  rules  pre- 
vail. 

The  force  and  effect  of  all  .the  instruc- 
tions bearing  upon  this  element  of  the  case 
were  the  same,  and  in  view  of  the  relations 
of  tbe  parties  and  the  contradictory  charac- 
ter of  the  evidence,  we  cannot  say  such  ac- 
tion was  not  prejudicial.  Many  other  ques- 
tions are  presented,  but, .  as  they  may  not 
arise  on  a  retrial,  are  not  here  considered. 

Judgment  reversed,  with  instructions  to 
grant  a  new  trial. 

WATSON,  a  J.,  and  RABB,  BOBI,  and 
COMSTOCK,  33.,  concur.  MYERS,  J.,  not 
participating. 

(«  Ind.  A.  70) 

LAKE  B»IB  ft  W.  R.  CO.  ▼.  SBBLITr. 

(No.  6.301.) 

(Appellate  Court  of  Indiana,  Division  Na  2. 

Jan.  12, 1900.) 

1.  Carbiebs  (I  173*)— Carbiaqb  of  Fheioht. 

A  common  carrier  may  bind  itself  by  parol 

contract,  express  or  implied,  to  carry  goods  be- 
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TPnd  its  own  liDca,  and  to  be  responsible  for 
safe  carriage  from  the  point  of  reception  to  the 
destination. 

[Bd.    Note.— For   other   cases,    see    Carriers, 
Cent.  Dig.  H  9»,  74^-746;    Dec.  Dig.  {  173.*J 

2.  Cabbiexs  <|  its*)— Cabkiaob  of  S^sioht— 

CONTBAOTB  —  LlABtLITT  —  AUTHOBITT      Ot 

Agent. 

The  agent  of  a  common  carrier,  contracting 
to  carry  goods  lieyoad  its  own  lines  and  to  be 
reBponsible  for  safe  carriage  from  the  shipping 
point  to  the  destination,  must  be  shown  to  have 
authority  to  malce  the  contract  in  order  for  the 
Bhipper  to  recover  thereon. 

[Ed.  Note.— For  other  cases, '  see  Carriers, 
Dec  Dig.  i  173.*]  • 

8.  Cabbiebs  ({  230*)  —  CABBiAaz  of  Lite 
Stock  —  ttuxjvr  to  Shxpmknt-Jobt  Qcts- 

TI0N8. 

In  an  action  against  a  railroad  for  negli- 
gently transporting  hogs,  whether  defendant 
made  a  special  limited  liability  contract,  and 
whether  its  agent  had  authority  to  make  the 
contract,  were  jnry  questions. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Dec  Dig.  }  230.*] 

4.  Cabbiebs  (5  230*)  —  Cabriaqb  of  Livk 
Stock  —  Injubies  to  Shipment  —  Neoli- 
OENCB— JuBY  Questions. 

In  an  action  against  a  railroad  for  injuries 
to  hogs  during  transportation,  whether  there 
was  negligence  on  the  part  of  defendant  or  its 
connecting  lines  was  a  jury  question. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  902;    Dec  Dig.  |  230.*] 

6.  Cabbixbs   (I   207*)  —  Cabbiaos   of  Livb 

Stock— Injxtbies  to  SniPUENT. 

One  shipping  hogs  under  a  parol  contract 
had  a  right  of  action  thereunder  against  the 
carrier  for  damages  incurred  prior  to  the  sub- 
sequent execution  of  a  written  limited  liability 
contract 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  I  207.*] 

6.  Carbiers  (S  228*)—  Cabbiaoe  of  Live 
Stock— Neouqencb— Evidence. 

Evidence  that  when  a  car  load  of  hogs  ar- 
rived at  their  destination  the  car  was  dry  and 
dust7  authorissed  the  inference  that  the  em- 
ploy^ of  the  initial  carrier,  or  of  its  connect- 
ing lines,  were  negligent  in  failing  to  properly 
flush  the  hogs  with  water  while  en  rente,  or  to 
properly  care  for  them. 

f  E3d.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  I  22&*1 

Appeal  from  Circuit  Court,  Henry  Coun- 
ty ;  John  M.  Monis,  Judge. 

Action  by  Frank  Seeley  agninst  the  Lake 
Erie  ft  Western  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

John  B.  Cockmm,  E.  H.  Bundy,  and  W.  A. 
Brown,  for  appellant.  Forkner  &  Forkner 
and  Barnard  &  Jeffrey,  for  appellee. 

COBC8TOCK,  P.  J.  Appellee,  plaintiff  be- 
low, recovered  a  Judgment  against  appellant 
for  $225,  damages  for  tbe  alleged  negligence 
of  appellant  in  transporting  a  car  load  of 
hogs  from  Mt  Summit,  Ind.,  to  East  Buffalo, 
N.  Y.  Of  the  errors  assigned  appellaint  dls- 
cnsses  none  but  that  the  court  erred  In  over- 
mllng  appellant's  motion  for  a  new  trial,  and 
of  the  reasons  for  a  new  trial  only  the  re- 


fusal to  give  to  tbe  Jury  Instruction  No.  8, 
requested  by  appellant.  Other  alleged  er- 
rors are  waived.  The  complaint  la  in  three 
paragraphs.  E<acb  alleges  that  on  tbe  2d 
day  of  May,  1005,  the  defendant  was,  and  for 
many  years  prior  thereto,  and  ever  since, 
has  been,  a  corporation  operating  a  system 
of  railroads  as  a  common  carrier  through 
tbe  village  of  Mt  Summit,  Henry  county, 
Ind.,  to  the  city  of  Ft  Wayne,  Ind.,  and  there 
Intersects  with  lines  running  to  East  Buf- 
falo, N.  7.;  that  on  said  day  plaintiff  de- 
livered to  the  defendant  at  the  village  of 
Mt  Summit,  a  car  load  of  hogs,  to  be  carried 
from  said  village  to  said  dty  of  East  Buf- 
falo; that  defendant  neglected  to  deliver 
said  hogs  and  carelessly  transported  tlie 
same;  that  30  died ;  that  plaintiff  is  damag- 
ed In  tbe  sum  of  $300.  The  second  alleges 
that  the  hogs  were  consigned  to  Ransom, 
Mansfield  ft  Co.,  East  Buffalo,  N.  Y.,  and 
were  the  property  of  this  plaintiff,  he  being 
the  sole  owner  thereof;  that  the  weather 
was  warm,  and  the  hogs  were  fat  and  by  the 
unreasonable  delay  In  transportation  30  hogs 
died.  The  third  alleging  that  It  was  agreed 
for  a  reasonable  compensation,  to  be  paid  by 
plaintiff,  to  carry  said  hogs  within  a  reason* 
able  time;  "that  30  bours  was  tbe  reason- 
able and  ordinary  time  required  between 
said  points,  but  that  tbe  defendant  negligent" 
ly  delayed  the  delivery  of  said  hogs  for  more 
than  15  bours  at  said  dty  of  East  Buffalo 
than  In  the  usual  course  of  transportation; 
that  by  reason  of  such  delay  30  bogs  died, 
etc  Defendant  answers  In  two  paragraphs; 
the  first  a  general  denial,  and  tbe  second  aa 
follows:  "Tbe  defendant  for  second  and  fur- 
ther paragraiA  of  answer  to  tbe  plalntifTa 
complaint  says  It  admits  that  tbe  plaintiff 
loaded  a  car  of  hogs  at  the  defendant's  sta- 
tion at  Mt  Summit  Ind.,  to  be  shipped  from 
thence  over  the  defendant's  railroad  and  de- 
livered to  connecting  lines  of  railroads  to 
East  Buffalo,  N.  Y.,  and  at  the  time  of  the 
loading  of  said  hogs  in  said  defendant's  car 
the  plaintiff  agreed  with  the  defendant,  wblcfi 
agreement  was  afterwards  reduced  to  writ- 
ing and  signed  by  each  party,  which  said 
written  agreement  is  as  follows:  [setting  out 
a  limited  liability  live  stock  contract]." 

Said  Instruction  No.  3,  to  refusal  of  which 
an  exception  was  taken,  reads:  "If  the  plain- 
tiff shipped  his  live  stock  as  alleged  over 
tbe  defendant's  railroE(d  and  the  rate  of 
freight  charged  was  lower,  under  the  written 
contract  set  forth  in  the  defendant's  an- 
swer, than  it  would  have  been  if  plaintiff  had 
shipped  without  such  contract,  and  the  plain- 
tiff  knew  this,  this  would  be  a  sufficient  con- 
sideration for  the  execution  of  said  contract, 
whether  the  same  was  executed  before  or  af- 
ter the  stock  were  shipped."  A  common  car- 
rier may  bind  itself  by  contract  to  carry 
goods  beyond  its  own  lines,  and  be  responsi- 
ble for  safe  carriage  from  point  received  to 
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point  of  destination.  Moore,  Common  Carri- 
ers, 1 13  et  seq. ;  Chicago,  etc.,  B.  Go.  ▼.  Wood- 
ward, 164  Ind.  860,  72  N.  H>.  668,  7S  N.  E. 
810,  and  cases  dted.  Such  contracts  may  be 
made  by  parol,  and  may  be  express  or  Im- 
plied. The  agent  making  such  special  con- 
tract must  be  shown  to  have  authority  to 
make  it  Such  contract  may  be  implied  from 
the  dealings  between  the  shipper  and  car- 
rier. The  custom  and  usages  of  carrier  in 
accepting  goods  for  transportation;  the  con- 
necting lines,  and  the  extent  to  which  it  has 
held  itself  out  to  the  public;  the  giving  of 
a  through  bill  of  lading;  the  relation  exist- 
ing between  initial  carrier  and  connecting 
lines — are  all  competent  evidence  to  be  tak- 
en into  consideration  In  determining  wheth- 
er or  not  there  was  an  undertaking  for 
through  liability.  And  In  the  case  at  bar 
whether  the  shipper  made  a  special  contract 
and  whether  the  agent  had  authority  to  make 
terms  of  contract;  whether  there  was  neg- 
ligence on  the  part  of  appellant  or  its  con- 
nectiitg  lines — were  questions  to  be  deter- 
mined by  the  Jury.  Chicago,  etc.,  R.  Co. 
V.  Woodward,  supra.  In  Louisville,  eta,  B. 
Co.  V.  Craycraft,  12  Ind.  App.  208,  80  N.  E. 
623,  a  railroad  received  stock  for  shipment 
under  a  parol  contract  to  carry  them  to  a 
certain  place,  and  the  stock  were  Injured  by 
reason  of  a  defect  In  the  car.  It  was  hdd 
that  the  fact  that  the  parties,  after  the 
injury  occurred,  entered  Into  a  written  con- 
tract of  shipment  did  not  destroy  the  right 
to  recover  damages  for  a  prior  breach  of 
the  parol  contract,  unless  there  was  an  ex- 
press provision  to  that  effect,  and  it  devolv- 
ed upon  the  railroad  company  to  plead  such 
provision  in  defense;  that,  the  parol  con- 
tract having  been  made  and  broken  before 
the  written  contract  was  made,  the  parol  con- 
tract was  not  merged  in  such  a  sense  as  to 
destroy  the  right  of  action  accruing  there- 
imder.  See,  also,  cases  cited  in  opinion.  It 
Is  the  theory  of  appellee  that  his  stock  was 
carried  under  a  parol  contract  of  the  2d  day 
of  May,  1906.  If  damages  resulted  to  him 
before  the  slgntag  of  a  written  contract,  be 
Btlll  had  a  right  of  action  under  the  parol 
contract  for  damages  Incurred  prior  to  the 
execution  of  the  written  contract  The  court 
instructed  the  Jury  In  harmony  with  said  de- 
cision, and  under  said  decision  the  charge 
requested  was  properly  refused. 

Appellant  cited  Pittsburgh,  C,  etc.,  R.  Co. 
T.  Bryant,  36  Ind.  App.  340,  76  N.  B.  829,  In 
support  of  the  proposition  that  a  common 
carrier  is  not  bound  by  the  contract  of  the 
station  agent  for  the  transportation  of  goods 
to  a  point  beyond  its  own  lines,  unless  said 
agent  was  expressly  or  impliedly  authorized 
from  former  dealings  of  the  parties  or  the 
carrier,  or  held  themselves  out  as  common 
carrier  to  sudi  point  and  in  which  this  court 
held  that  there  was  no  evidence  of  the  au- 
thority expressly   given,   nor   any   evidence 


from  which  It  could  be  Inferred.  The  evi- 
dence Shows  a  different  state  of  facts  in  that 
case  and  in  the  case  at  bar.  In  the  former 
the  only  transaction  shown  was  the  shipment 
of  a  barrel  of  household  goods,  and  In  the 
case  at  bar  numerous  shipments  were  shown, 
extending  over  a  number  of  years,  made 
without  any  agreement  to  limit  liability,  and 
without  a  written  contract  dated  before  or 
after  such  shipments  were  made.  There  la 
evidence  to  show  that  appellee,  who  was  the 
owner  of  85  head  of  hogs,  on  the  2d  day  of 
May,  1905,  ordered  a  car  from  appellant's 
agent  at  Mt  Summit  Ind.,  for  the  transpor- 
tation of  said  hogs  from  said  point  to  East 
Buffalo,  N.  Y.;  that  in  pursuance  of  said 
order  said  car  was  set  in  on  said  track  of 
appellant  at  said  place,  and  that  said  hogs 
were  loaded  therein ;  that  appellee  requested 
appellant  to  ship  said  hogs  to  him  in  care 
of  Ransom,  Mansfield  &  Co.  at  East  BufCalo, 
N.  Y.,  and  that  appellant  undertook  and 
agreed  to  ship  said  hogs  as  requested  and 
billed  the  same  as  directed  by  appellee  to  him 
as  aforesaid;  that  there  was  delay  Id  mak- 
ing said  shipment;  that  by  the  usual  and 
reasonable  course  of  making  a  shipment  be- 
tween said  points  said  hogs  should  have  ar- 
rived at  their  destination  the  morning  of 
May  4,  1906,  before  the  market  for  said  day 
opened,  whereas  said  hogs  did  not  arrive  at 
said  destination  until  about  6  o'clock  of  the 
afternoon  of  said  day  and  after  the  market 
had  closed;  that  when  said  hogs  arrived  at 
their  destination,  the  car  which  contained 
them  was  6iy  and  dusty,  from  which  the  In- 
ference can  be  legitimately  drawn  that  the 
employes  of  the  appellant  or  of  the  connect- 
ing lines  of  railroad,  were  guilty  of  negli- 
gence in  falling  to  properly  flush  said  hogs 
with  water  while  en  route,  or  to  properly  care 
for  said  hogs  during  said  time.  The  agree- 
ment set  up  Id  answer  was  made  after  the 
damage  had  been  suffered. 
Judgment  afBrmed. 


f»  Oh.  8t  tS) 

MNGLBB  V,  WBSOO. 

(Supreme  Court  of  Ohio.     Dec.  22,  1908.) 

EXECUTOBS  AND  Advinistbatobs  (I  156*)  — 
Mortgaged  Chattels— Rights  of  Mobtoa- 

OEK. 

Where  the  mortgagor  dies  in  posseBaion  of 
the  goods  and  chattels  covered  by  the  mortgage, 
even  after  condition  broken,  and  bis  administra- 
tor has  taken  possession  of  said  goods  and  chat- 
tels in  his  trust  capacity,  the  mortgagee  can- 
not maintain  replevin  against  such  administra- 
tor for  their  possession.  In  such  case,  if  the 
mortgage  is  valid,  the  interest  of  the  morteagee 
in  the  property  under  mortgage  la  transferred 
to  the  fund  arising  from  the  sale  by  the  admin- 
istrator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  {{  632,  633: 
Dec.  Dig.  I  155.*] 


(Syllabus  by  the  Court) 


•For  other  cases  sea  same  toplo  and  section  NUMBER  la  Dec.  4b  Am.  Digs.  1907  to  date,  *  Reporter  Indexw 
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Error  to  Clrcnlt  Court,  Butler  County. 

Action  by  one  Usgler  against  one  Wesco, 
as  administrator,  etc.  Judgment  for  defend- 
ant was  afflnned  in  the  circuit  court,  and 
plalntiif  brings  error.    Affirmed. 

On  the  IStb  day  of  April,  1904,  the  pla.in- 
tur  in  error  filed  a  petition  in  the  court  of 
common  pleas  of  Butler  county  against  Flor- 
entine Kraft,  as  administratrix  of  the  es- 
tate of  Franz  Kraft,  deceased,  to  obtain  ikmi- 
flesslon  of  certain  personal  property  then  in 
the  possession  of  defendant  The  petition 
contains  two  causes  of  action.  In  the  first 
It  is  alleged  that  on  the  4th  day  of  May, 
1908,  ^anz  Kraft,  now  deceased,  executed 
and  delivered  to  the  plaintlft,  Lingler,  his 
12  promissory  notes,  each  for  the  sum  of 
4100  ahd  payable  in  6,  7,  a  9,  10,  11,  12,  13, 
14, 15, 10,  and  17  montlw  after  the  date  there- 
ot  each  to  bear  6  per  cent  Interest  from 
'date,  interest  to  be  paid  annually,  and  each 
note  payable  at  the  Second  National  Bank 
«f  Hamilton,  Ohio.  No  part  of  said  notes 
has  been  paid,  and  when  tiie  petition  was 
filed  the  notes  due  in  6,  7,  8,  9,  10,  and  11 
months  from  date  were  Uien  due,  and  the 
other  notes  were  not  then  due.  It  is  further 
alleged  that  on  the  4th  of  May,  1903,  In  or- 
•der  to  secure  the  payment  of  said  notes, 
the  said  Frans  B^aft  executed  and  delivered 
to  Llngler  a  chattel  mortgage  on  "all  bar 
fixtures,  wines,  liquors,  cigars,  chairs,  tables, 
furnace,  ice  box,  two  billiard  tables  and  all 
property  now  in  the  building  known  as  the 
Bank  Saloon  No.  227  High  street  •  *  * 
of  Ae  city  of  Hamilton  and  used  by  said 
mortgagor  in  the  conduct  of  said  saloon." 
The  mortgage  contained  the  condition  that 
If  said  Kraft  should  pay,  or  cause  to  be 
paid  whoi  due,  his  17  promissory  notes  of 
-said  date  for  the  sum  of  $100  each,  with  in- 
terest thereon,  then  the  mortgage  to  be  void; 
•otherwise  to  be  and  remain  in  full  force. 

The  plaintiff  alleges  that  no  part  of  said 
notes  or  mortgage  has  been  paid,  and  that 
the  mortgage  has  become  absolute,  and  that 
the  plaintiff  has  acquired  special  ownership 
-or  interest  in  and  Is  entitled  to  the  Imme- 
diate possession  of  said  goods  and  chattels, 
and  that  Florentine  Kraft,  administratrix 
-of  Franz  Kraft  deceased,  wrongfully  de- 
tains in  her  possession  said  goods  and  chat- 
tels, and  has  so  detained  them  from  plaintiff 
for  more  than  30  days,  to  his  damage  in  the 
sum  of  $4C{0.  For  a  second  cause  of  action 
plaintiff  alleges  that  on  the  7th  day  of  May, 
1903,  said  Franz  Kraft  executed  and  deliver- 
ed to  him  his  certain  promissory  note  for  the 
sum  of  $2,500,  payable  one  year  after  date 
-with  6  per  cent  interest  from  date;  the  in- 
terest payable  annually.  No  part  of  said 
note  has  been  paid.  To  secure  the  payment 
of  this  note,  Kraft  executed  and  delivered 
to  Lingler  a  chattel  mortgage  on  the  same 
property  covered  by  the  first  mortgage  and 
already  described.    The  latter  mortgage  con- 


tained the  condition  that.  If  the  note  was 
paid  THien  due,  the  mortgage  should  be  void ; 
otherwise  to  remain  In  full  force.  This 
mortgage,  as  was  trae  of  the  first  was  duly 
sworn  to  as  required  by  law,  and  filed  with 
the  recorder  of  Butler  county,  and  that  each 
of  said  mortgages  is  a  valid  lien  upon  said 
property.  The  plaintiff  alleges  that  said 
Kraft  died  in  Butler  county,  Ohio,  Intestate, 
on  th&  7th  day  of  March,  1004,  and  that 
plaintiff  has  acquired  special  ownership  In 
and  is  entitled  to  immediate  possession  of 
said  goods  and  chattels,  and  that  said  Flor- 
entine Kraft  administratrix  of  the  estate  of 
Frans  Kraft  deceased,  wrongfully  detains 
said  goods  from  the  plaintiff,  and  has  so 
detained  them  for  SO  days  to  damage,  of 
plaintiff  in  the  sum  of  $400.  The  prayer  is 
for  a  recovery  of  possession  of  the  property 
and  for  damages  in  the  sum  of  $800. 

An  affidavit  In  replevin  was  filed  with  the 
petition,  and  the  property  mortgaged  was 
taken  on  a  writ  of  replevin  and  delivered  to 
the  plaintiff  on  his  giving  a  proper  bond. 
The  property  replevined  was  appraised  at 
$2,665.66.  An  answer  to  the  petition  and 
the  reply  thereto  were  wlQidrawn  with  con- 
sult of  the  court,  and  the  defendant  filed  • 
general  demurrer  to  the  petition.  The  court 
sustained  the  demurrer,  and  on  motion  of 
the  defendant  proceeded  to  assess  damages, 
and  found  as  follows:  "The  cpurt  finding 
that  said  defendant,  as  administrator  of 
Franz  Kraft  st  the  time  the  property  de- 
scribed in  plalntlCTs  petition  and  replevined 
from  her  by  said  plaintiff,  had  the  right  of 
possession  thereof  for  the  purpose  of  ad- 
ministering the  same  according  to  law  as 
administrator  of  said  estate,  and  the  court, 
being  fully  advised,  does  find  tliat  the  value 
of  the  property  described  in  the  petition  at 
the  time  it  was  replevined  was  $2,565.65, 
and  does  assess  the  damages  caused  to  the 
defendant  by  said  plaintiff  replevlning  said 
property  from  her  fit  $153.83."  Judgment 
was  rendered  for  the  sum  of  $2,719.48,  and 
costs  of  the  action.  This  Judgment  was  af- 
firmed by  the  circuit  court  The  case  is 
here  on  error. 

Andrews,  Harlan  ft  Andrews,  for  plaintiff 
In  error.  Aaron  Wesco,  Alex.  F.  Hume,  and 
Edgar  A.  Belden,  for  defendant  in  error. 

PRICE,  a  J.  (after  stating  the  facts  as 
above).  There  is  nothing  in  the  petition 
which  was  held  bad  on  demurrer,  to  indi- 
cate that  the  chattel  mortgage  confers  any 
special  powers,  such  as  power  to  sell  or 
make  other  dlsix>sltIon  of  the  mortgage  prop- 
erty. As  our  statement  of  the  case  shows, 
the  petition  describes  certain  notes  executed 
and  delivered  by  Franz  Kraft  to  the  plain- 
tiff, Lingler,  and  that,  to  secure  their  pay- 
ment as  each  diould  become  due,  the  mort- 
gage was  executed  and  delivered  to  the  pay- 
ee of  the  notes.   It  was  properly  rerlfled  and 
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filed  In  order  to  perfect  the  intended  lien  on 
the  personal  property  described  therein.  In 
addition  to  the  facts  alleged  as  to  creation 
of  the  lien  by  virtue  of  this  mortgage,  it  is 
averred,  "and  that  thereby  the  said  prop- 
erty was  conveyed  to  this  plaintiff  by  said 
Franz  Kraft."  The  other  material  provision 
of  the  mortgage  is  the  written  condition  that, 
if  said  Kraft  should  pay  or  cause  to  be  paid 
when  due  each  of  the  several  notes  describ- 
ed In  the  mortgage,  then  it  was  to  be  void; 
otherwise  to.  remain  in  full  force.  The  sec- 
ond mortgage  referred  to  in  the  t)etltlon, 
given  at  a  later  date  to  secure  the  payment 
of  a  note  for  |2,500,  covers  the  same  proper- 
ty and  contains  similar  conditions.  It  may 
be  Inferred  from  the  language  of  the  peti- 
tion that  Kraft  paid  some  of  the  notes,  but 
he  died  on  the  7th  day  of  March,  1904 — less 
than  a  year  from 'the  date  of  the  notes  and 
mortgage,  at  which  time  notes  due  in  6,  7,  8,  9, 
10,  and  11  months,  respectively,  had  matured. 
His  wife  Florentine  Kraft,  became  admin- 
istratrix of  his  estate,  and  on  April  15, 
1904,  Llngler  brought  suit  in  replevin 
against  the  administratrix  to  recover  pos- 
session of  the  mortgaged  property,  and,  In 
J)ur8uance  of  the  provisions  of  the  statute 
of  which  he  availed  himself,  he  obtained  pos- 
session. As  before  stated,  the  petition  dis- 
closes no'  condition  upon  which  the  mort- 
gagee might  take  possession,  save  the  aver- 
ment that  by  the  execution  of  the  mortgage 
Kraft  thereby  conveyed  the  mortgaged  prop- 
erty to  Llngler,  who  thus  acquired-  a  special 
ownership  therein.  Evidently  this  personal 
property  remained  In  the  possession  of  the 
mortgagor  and  was  in  his  possession  at  the 
time  of  his  death.  What  change,  it  any, 
'  in  the  relation  of  the  mortgagee  to  this  prop- 
erty was  wrought  by  the  deaUi  of  the  mort- 
gagor? 

It  is  not  claimed  that  death  discharged  or 
in  any  degree  weal^ened  the  lien  of  Lingler, 
but  he  was  not  satisfied  with  holding  his  lloi 
arid  permitting  the  administratrix  to  sell  and 
administer  upon  the  proceeds,  and  therefore 
'asserted  title  under  his  mortgage  and  charg- 
ed that  the  administratrix  wrongfully  and  il- 
legally detained  the  property  from  him.  The 
.lower  court  decided  that  he  could  not  main- 
tain, replevin  against  the  administratrix  and 
assessed  damages  against  him  for  the  value 
of  the  goods  replevied.  Death  soon  or  later 
lis  the  'certain  fate  of  all  men,  and  when  a 
'party  accepts  a  mortgage  upon  chattels  se- 
curing the  payment  of  a  series  of  notes, 
some  of  which  will'  not  mature  for  many 
months,'  as  was  the  case  here,  such  party 
must  be  held  to  take  such  security  In  con- 
templation of  what  the  law  may  require  if 
death  prevents  the  mortgagor  from  comply- 
ing with  the  terms  of  his  contract  The  val- 
ue of  mortgaged  property  might  be  far  In 
excess  of  the  debt,  and  the  estate'  of  the  de- 
ceased mortgagor  would  In  such  case  be 
"•Atg^y  interested  in  the  proper  and  advan- 


tageous disposition  of  the  same,  and  It  would 
seem  imfair  to  die  estate  that  a  mortgagee 
should  be  permitted  to  arbitrarily  take  pos- 
session and  keep  or  di^ose  of  the  property 
as  he  please.  The  i)etltlon  discloses  no  duty 
on  the  part  of  the  mortgagee  in  respect  to 
such  property.  It  does  not  appear  that  he 
was  authorized  by  the  mortgage  to  sell  at 
either  public  or  private  sale,  nor  does  it  ap- 
pear what  shall  be  done  with  the  proceeds  In 
case  a  sale  should  be  made.  But  aside  from 
the  lack  of  averment  of  what  powers  were 
conferred  by  the  mortgage  in  question,  we 
still  have  the  question :  What  change  occurs 
in  the  rights  of  a  mortgagee  on  the  death  of 
the  mortgagor?  Not  change  in  his' contract 
Hen,  but  change  in  the  remedy  to  enforce  it. 
Indeed,  on  the  facts  alleged  in  the  petition 
in  the  present  case,  it  cannot  be  fairly  urged 
that  the  decision  of  the  lower  court  tended 
to  Impair  any  of  the  contract  rights  of  the 
mortgagee.  He  contracted  for  a  Hen  to  se- 
cure his  notes.  Death  did  not  remove  or 
Impair  the  Hen,  but  we  think  it  did  so  change 
the  relation  of  the  parties  that  the  remedy 
by  replevin,  which  might  have  been  enforced 
in  the  lifetime  of  the  mortgagor,  is  not  avail- 
able when  the  mortgaged  property  passes 
into  the  custody  of  the  administratrix.  The 
new  situation  does  not  dissolve  the  contract 
relation  or  Impair  the  contract,  but  cuts  off 
one  of  the  remedies  that  could  have  been  pur- 
sued against  the  mortgagor.  Hence  It  Is  not 
correct  to  say  that,  unless  the  mortgagee 
may  t?ike  the  property  from  the  i)ersonal  rep- 
resentative of  the  mortgagor,  he  does  not  en- 
joy the  full  measure  of  his  contract  rights. 
His  rights  as  to  the  debt  and  its  security 
may  be  one  thing,  and  the  remedy  to  enforce 
them  may  be  another.  The  former  may  not 
'be  changed  by  the  death  of  a  party,  while 
the  other  may  necessarily  be  aflfected. 

While  the  statute  provides  the  method  of 
obtaining  a  vaUd  lien  on  x>ersonal  property 
by  mortgage,'  and  one  which  was  adopted  by 
Llngler  in  this  case,  other  provisions  provide 
for  the  sale  and  distribution  of  personal 
property  after  the  death  of  the  owner.  Sec- 
tion 4163,  Rev.  St.  1908,  provides  that:  "When 
a  person  dies  Intestate  and  leaves  any  per- 
sonal property,  such  personal  property  shall 
be  distributed  ip  the  manner  prescrlt>ed  in 
section  forty-one  hundred  and  flfty-nlne,"  etc. 
This  section  points  out  the  course  of  descent 
and  distribution.  But  there  are  still  other 
provisions  to  be  observed  after  the  d«ith  of 
the  owner  of  personal  property.  It  Is  the 
subject  of  administration,  and  section  6006, 
Rev.  St  1908,  requires  a  bond  of  the  admin- 
istrator, one  of  the  conditions  of  which  is  "to 
make  and  return  into  court  on  oath  within 
three  months,  a  true  Inventory  of  all  moneys, 
goods,  chattels,  rights  and  credits  of  the 
deceased  which  have  or  shall  come  to  his 
possession  or  knowledge."  The  statute  re- 
quires the  administrator  to  administer  ac- 
cording to  law  all  the  moneys,  goods,  tind 
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ebattela,  etc.-:  These  are  some  of  the  duties 
of  an  administrator  as  to  personal  property 
of  the  deceased  which  comes  Into  his  posses- 
sion or  of  which  he  has  knowledge,  and  these 
duties  are  i^imary,  or  first  duties  In  dis- 
charge of  the  trust  Later  Is  the  duty  and 
power  to  sell  the  iwrsonal  estate  and  make 
due  return  of  the  same.  In  this  case,  some 
Interest  In.  the  mortgaged  property  vested  in 
the  administrator,  the  extent  of  which  de- 
pends upon  Its  ralne  as  compared  with  the 
amount  of  valid  liens,  and  the  contract  called 
the  chattel  mortgage  "must  be  expounded  ac- 
cording to  the  laws  in  force  at  the  time  they 
are  made,  and  the  parties  are  as  much  bound 
by  a  provision  contained  In  the  law,  as  if 
that  provision  had  been  inserted  In,  and 
formed  part  of,  the  contract."  Undemann 
V.  Ingham,  36  Ohio  St.  1.  Applying  this  rule 
to  the  case  at  bar,  we  think  the  chattel  mort- 
gage and  Llngler's  rights  under  It  must  be 
expounded  and  determined  with  a  proper  rec- 
ognition of  the  statutes  regulating  the  settle- 
ment of  estates  of  deceased  persons,  and  that 
the  mortgagee  should  not  be  allowed  to  sup- 
plant administration  under  the  law,  and  take 
npto  himself  the  administration  on  part  of 
the  estate.  These  provisions  by  statute  for 
the  administration  of  estates  must  be  re- 
garded as  In  contemplation  of  the  parties 
who  enter  into  such  contracts,  and  they  must 
be  Interpreted  and  enforced  accordingly ;  and 
the  mortgagee  is  not  made  to  suffer  by  this 
method  of  procedure,  for  under  sections  6090 
and  60Q1,  Rev.  St  1908,  which  prescribe  the 
order  In  which. the  administrator  shall  pay 
debts,  his  Hen  Is  preserved  and  recognized, 
and,  as  said  in  section  6091:  "Nothing  In 
the  preceding  section  shall  afTect  or  Impair 
any  lien,  legal  or  equitable,  which  any  credit- 
or or  other  person  shall  have  upon  the  per- 
sonal estate  of  the  deceased  during  his  life- 
time." Hence,  to  this  extent  at  least,  the 
administrator  is  a  trustee  for  the  benefit  of 
the  mortgagee  as  well  as  other  creditors  of 
the  deceased. 

In  Kilbourne  et  al.  T.  Pay,  ESx'r,  et  al.,  20 
Ohio  St  264,  23  Am.  Rep.  741,  the  relation 
which  the  administrator  sustained  to  cred- 
itors WAS  under  consideration,  although  It 
was  not  the  paramount  question  In  the  case. 
The  syllabus  Indicates  the  nature  of  the 
controversy:  "Where  a  chattel  mortgage  is 
declared  void  by  the  statute  'as  against  the 
creditors  of  the  mortgagor,'  and  the  mort- 
gagor dies  in  possession  of  the  mortgaged 
property,  leaving  an  Insolvent  estate,  such 
property  becomes  assets  in  the  hands  of  the 
executor  or  administrator  of  the  mortgagor, 
whose  duty,  as  well  as  right.  It  is  to  defend 
his  possession  against  the  claim  of  the  mort- 
gagee, notwithstanding  such  mortgage  was 
valid  as  against  the  mortgagor."  It  Is  not 
claimed  that  the  mortgage  in  the  present 
case  is  void  as  to  creditors,  or  as  to  the 
mortgagor,  but  the  pertinent  principle  found 
in  that  case  la  that  the  administrator  Is  a 


trustee  for  the  benefit  of  the  creditors  of  the 
estate.  In  the  course  of  the  6plnion,  on  page 
279  of  20  Ohio  St  (23  Am.  Rep.  741),  Mcll- 
valne,  J.,  says:  "I  shall  not  stop  to  cite 
cases  wherein  the  executor  or  administrator 
has  been  held  to  be  a  trustee  for  the  benefit 
of  the  creditors  of  the  estate.  The  provisions 
of  the  eighty-third  section  of  the  administra- 
tion act  above  quoted  clearly  establishes 
such  relation.  (Said  section  S3  is  now  6091, 
Rev.  St)  The  ordinary  course  of  adminis- 
tration is  the  means  and  process  provided 
by  law  whereby  creditors  of  a  deceased 
debtor  receive  payment  It  Is  true  that  in 
the  case  of  a  solvent  estate  the  heir  has  also 
a  beneficiary  interest  In  the  trust  as  a  dis- 
tributee ;  but,  where,  the  estate  Is  insolvent, 
the  Interest  of  the  heir  is  merely  technical, 
as  all  the  assets  in  such  case  are  admin- 
istered for  the  exclusive  benefit  of  creditors. 
The  analogy  between  the  duties  of  the  oflSce 
of  an  administrator  of  an  insolvent  estate 
and  those  of  an  assignee  of  an  Insolvent  debt- 
or are  so  perfect  that  we  might  at  once  af- 
firm that  the  doctrine  of  Hones  t.  Tiffany 
(25  Ohio  St  549)  must  control  the  decision 
of  the  present  case."  The  perfect-  analogy 
mentioned  Is  reinforced  when,  we  consider, 
the  duties  of  an  assignee  of  an  insolvent 
debtor  defined  by  section  6351,  Rev.  St  1906: 
"The  probate  court  shall  order  the  payment 
of  all  incumbrances  and  liens  upon  any  of 
the  property  sold,  or  rights  and  credits  col- 
lected, out  of  the  proceeds  thereof,  accord- 
ing to  priority." 

This  being  the  relation  which  an  adminis- 
trator sustains  to  the  creditors  of  the  es- 
tate of  a  deceased  person,  the  case  Of  Llnde- 
mann  v.  Ingham,  36  Ohio  St  1,  becomes 
direct  authority.  It  is  not  necessary  to  here 
restate  the  facts  of  that  case.  It  was  an 
action  against  Lindemann  for  conversion 
of  goods  and  chattels  covered  by  a  chattel 
mortgage,  which  goods  the  assignee  sold 
with  full  knowledge  of  the  mortgage,  which 
Instrument  was  the  title  of  the  mortgagee. 
This  court  held  that:  "Where  a  mortgagor  in 
possession  of  goods  mortgaged  makes  an  as- 
signment thereof  for  the  benefit  of  bis  cred- 
itors, and  the  assignee  proceeds  in  the  pro- 
bate court  to  administer  the  trust  in  accord- 
ance with  the  statutes  regulating  such  as- 
signments, the  mortgagee  cannot  maintain 
an  action  against  the  assignee  for  convert- 
ing the  property  to  bis  own  use.  In  such 
case,  his  interest  In  the  property  under  the 
mortgage,  where  the  assignee  is  clothed  with 
authority  to  sell  the  goods,  is  transferred  to 
the  fund  arising  from  the  sale  by  the  as- 
signee. And  it  will  make  no  difference  that 
the  condition  in  the  mortgage  was  broken  at 
the  time  of  the  assignment"  In  the  case  at 
bar  the  mortgagee  sued  in  replevin  after 
condition  broken,  and  thus  gained  possession 
of  the  property.  This  court  had  occasion  to 
again  consider  the  question  decided  In  Llnde- 
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mann  t.  Ingham,  wupra,  In  Ingham  y.  Llnde- 
mann,  37  Ohio  St  218.  The  doctrine  of 
the  first  case  was  adhered  to,  and  It  has  been 
quoted  with  approval  by  this  court  In  several 
subsequent  cases,  and  we  think  It  has  be- 
come the  settled  law  of  this  state. 

The  plaintiff  In  error  complains  of  the 
judgment  assessing  the  damages.  The  Judg- 
ment entry  shows  the  following:  "And  there- 
upon this  cause  came  on  to  be  heard  on 
said  demurrer  to  said  petition,  and  the  court 
having  heard  the  argument  of  counsel,  and 
being  fully  advised  in  the  premises,  does  find 
that'  said  demurrer  is  well  taken,  and  does 
Mustain  the  same  at  the  costs  of  the  plain- 
tiff, .and  does  render  judgment  on  said  de- 
murrer against  the  plaintiff  and  in  favor  of 
defendant;  and  on  application  of  the  defend- 
ant herein  filed  the  court  proceeded  to  assess 
proper  damages  to  the  defendant,  the  court 
finding  that  said  defendant,  as  administra- 
tor of  Franz  Kraft,  at  the  time  the  property 
described  in  plaintiff's  petitloit  aiid  replev- 
ined  from  her  by  said  plaintiff,  bad  the  right 
of  possession  thereof  for  the  purpose  of  ad- 
ministering the  same  according  to  law  as  ad- 
ministrator of  said  estate,  and  the  court, 
being  fnlly  advised,  does  find  that  the  value 
of  the  property  described  in  the  petition  at 
the  time  it  was  replevlned  was  $2,565.65, 
and  does  assess  the  damages  caused  to  the 
defendant  by  said  plaintiff  replevlntng  said 
property  from  her  at  $153.83."  The  court 
then  rendered  judgment  for  the  aggregate  of 
the  two  amounts  and  costs  of  the  action. 
Before  the  demurrer  was  filed,  it  seems  that 
some  issue  had  been  made  up  by  answer 
and  reply,  for  the  record  shows  that  the  de- 
fendant had  leave  to  withdraw  the  answer 
and  the  plaintiff  to  withdraw  the  reply. 
Thus  the  deck  was  cleared  for  a  demurrer  to 


the  petition,  wblcb  was  filed,  and  the  right 
of  plaintiff  to  maintain  replevin  against  the 
administrator  was  thereby  challenged.  The 
question  was  decided  on  the  demurrer  against 
the  right  of  replevin.  The  plaiatlff  did  not 
ask  permission  to  amend  his  pleading,  and 
he  was  in  possession  of  the  pn^perty  replev- 
lned. It  does  not  appear  that  either  party 
demanded  a  jury  to  assess  the  damages,  and 
for  what  we  know  they  may  have  waived  a 
jury,  f^r  the  record  is  silent  on  the  subject 
The  entry  shows  that  the  court  made  a  find- 
ing In  favor  of  defendant  and  against  the 
plaintiff  on  tlie  demurrer,  and  that  defend- 
ant was  entitled  to  possession  of  the  prop- 
erty when  suit  was  brought  and  then  the 
court  proceeded  to  find  the  value  of  the  prop- 
erty at  the  time  of  replevin,  and  assessed 
its  value  as  the  measure  of  damages.  Such 
a  finding  presupposes  the  introduction  of 
evidence,  and,  where  the  record  is  silent  a 
reviewing  court  will  presume  that  the  court 
below,  being  one  of  general  jurladictloB, 
acted  i9on  evidence  to  sujpiport  tbe  finding 
of  value  and  amount  of  damages. 

Therefore  it  appears  that  no  one  objected 
to  the  court  hearing  the  evidence  and  pass- 
ing upon  it  No  one  asked  for  a  jury,  but 
the  parties  proceeded  with  a  submission  of 
the  case.  The  condition  of  the  record  here 
warrants  the  use  of  the  rule  esta.bllshed  in 
Bonewitz  v.  Bonewltz,  50  Ohio  St  873.  34 
N.  B.  832,  40  Am.  St  Bep.  671:  "A  party 
may  waive  his  right  to  a  jury  trial  by  acts, 
as  well  as  by  words." 

We  find  no  error,  and  the  judgment  Is  af- 
firmed. 

Judgment  affirmed. 

SHAUCK,  CBEW,  SUMHBBS.  SPBAB, 
and  DAVIS,  3J^  concur. 
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McRBTNOLDS  et  aL  ▼.  SMITH  et  aL  (No. 

(Supreme  Coart  of  Indiana.    Jan.  28,  1009^ 

1.  Wnxa  (f  883*)— CoRTBsmw 

Wkei«  a  will  waa  contested  on  the  croand 
of  testatoi'a  mental  incapacity  and  of  undue  in- 
fluence, a  motion  for  judgment  sustaining  the 
will  on  tiie  answers  to  the  interrogatories  was 
properly  overmled,  where  th«  answers  found 
that  testator,  when  the  will  waa  written  by  one 
of  defendants,  and  when  it  was  signed,  did  not 
haye  mind  and  memory  enough  to  underatand 
the  contents  thereof,  the  ordinary  bnsineai  af- 
fairs of  life,  the  extent  of  his  estate,  etc. 

[Ed.  Note.— For  other  cases,  see  Willa,  Dee. 
Dig.  {  883.*] 

2.  WIIX8   (I  28S*)  —  CoNTXsra  —  BtTBDsn  of 
Pboov. 

Proponents  of  a  will  had  the  bniden  to 
proTe  its  validity,  where  It  gam  them  valuable 
rights  in  derogation  of  the  statntes  of  descent; 
where  contestants,  those  legally  entitled  to  the 

Jiroperty  under  such  statutes,  challenged  the  va- 
idity  of  the  will  before  any  judicial  action  waa 
taken  npon  it. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig  i  651;  Dec.  Dig.  {  288.*] 

S.  Appeal  ard  Gbbob  (i  1001*)— Rxtuw— 

VlWt>ICT. 

In  determining  the  sufficiency  of  evidence  to 
rapport  a  verdict,  it  is  only  necessary  to  review 
evidence  tending  to  support  it,  contrai?  evidenco 
being  properly  disregarded,  since  where  legal 
evidence  appears  on  both  sides,  the  .Supreme 
Ckmrt  cannot  ^turb  the  jury's  decision  upon 
its  weight  and  importance. 

[Bd.  Note.— For  other  cases,  see  Amieal  and 
Error,  Dec  Dig.  i  1001.*] 
4.  Wnxa  (i  S4*)— TBSTAiaNTAvr  Oapaoitt— 

BVIDBRCK. 

Where  a  will  was  contested  on  the  ground 
of  testator's  mental 'incapadty,contestant»  could 
show  that  when  it  was  suggested  to  testator 
that  he  had  made  unjust  provision  for  Itia  son, 
he  replied  that  he  had  had  a  revelation  to  so 
make  the  will,  that  it  was  a  sacred  document, 
and  that  he  might  not  receive  anoAer  revela- 
tion. 

[Ed.  Noter-For  other  cases,  see  Will*,  Cent. 
Dig.  f  131;  Dec.  Dig.  |  54.*] 

B.  WlU^   (f  88*)— TESIAimiTABT  CAPACITT— 

MONOMAKIA. 

One  possessed  of  a  monomania  or  insane 
delnsion,  though  rational  and  discreet  in  all  oth- 
er- things,  la  incapable  of  making  a  valid  will,- 
if  the  monomania  or  delusion  affects  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {}  78-81 ;  Dec.  Dig.  {  38.*] 

e.  Wnxa  (I  65*)— TEBTAintNTABT  Capaoitt— 

BviDBHOB— SxnrriciBK  ot. 

Evidence  held  to  sustain  a  verdict  for  con- 
testants of  a  will  on  the  ground  of  testator's 
mental  incapacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  St  137-161 ;  Dec.  Dig.  i  55.*] 

7.  Wills  (|  50*>— Contests— Instbtjotiorb— 

Tkstaicbiitabt  Capacitt. 

In  a  will  contest,  it  was  not  error  to  in- 
struct that  the  law  does  not  undertake  to  meaa- 
nre  a  person's  Intellect  and  to  define  the  exact 
quality  of  mind  and  memory  he  must  possess  to 
authorise  him  to  make  a  Will,  hut  that  "it  does 
require  him  to  possess  mind  sufficient  to  know" 
the  extent  and  value  of  his  property,  the  num- 
ber and  name*  of  the  natural  objects  of  his 
bounty,  etc. 

[Ed.  Note.— For  other  casea^  aae  Wills,  C!eat 
Dig.  i  90;  Dec.  Dig..  I  60.*] 


8.  Wnxa  (i  830*)— Cortestb— InsTBtiOTioiis. 

In  a  will  contest  an  instruction  that  a 
will  is  invalid  if  made  by  one  laboring  under 

firtial  insanity  if  it  affects  the  disposition  <tf 
is  property,  etc^  was  not  error  for  failing  to 
define  partial  insanity,"  especially  in  the  al>- 
sence  of  a  request  for  a  more  specific  instruc- 
tion: 

[Ed.  Note.— For  other  cases,  see  Wills,  Oea 
Dig.  I  830.*] 

9.  Wills  (i  88*>-(tterAHKNTAXT  (Upaciit— 
Dblubiohs. 

.  An  exaggerated  opinion  as  to  the  value  and 

Snalitles  of  property  may  constitute  an  insane 
elusion,  sndi  as  will  affect  one's  testamentary 
capacity. 

[Bd.  Note.— For  other  cases,  see  Wills,  Dea 
Dig.  I  88.*] 

lOi  Wills  (I  329*)— Cohtksi»— Irotkoctiohb. 
An  instruction,  in  a  will  contest,  that  opin- 
ions of  witnesses  as  to  testator's  sanity,  based 
on  testimony  as  to  testator's  manner,  conduct 
and  eonversations,  should  be  tested  by  the  facts 
upon  which  they  were  iMMsd  to  judge  of  their 
probable  correctness,  etc.,  waa  not  objectionable 
as  applicable  to  physicians  who  expressed  opin- 
ions on  hTpothetleal  questions  only,  and  who  gave 
no  facts  as  the  baais  ot  the  opinion  expressed. 

[Ed.  Note.— For  other  cases,  see  Wilis,  Dee. 
Dig.  I  329.*] 

11.  Appeal  and  Ebbob  (S  1060*)— HABUxisa 
E!bbob— Aduission  of  Evidence. 

In  a  will  contest,  it  was  not  prejudicial  er- 
lor  to  allow  a  witness  to  give  an  opinion  that 
testator's  degree  of  religious  faith,  persistency, 
and  conduct  was  evidence  of  insane,  mind,  when 
witness  had  previously  detailed  testator's  con- 
duct as  observed  by  him,  and  had  in  his  dir^ 
examination,  without  objection,  given  an  opin> 
ion  that  testator  waa  of  unsound  mind. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4166;  Dec.  Dig.  |  1050.*] 

Appeal  from  Circuit  C!onrt  Howard  <3oaD- 
ty;   J.  F.  ESlllott  Jndge. 

Action  by  Alzera  N.  Smith  and  others 
against  William  H.  McReynoIds  and  others. 
From  a  judgment  for  plalntlffB,  defendanti 
appeal.    Affirmed. 

Stanley  Manrill  and  Klrkpatrick  &  Morri« 
eon,  for  appellants.  Bell  &  Pnrdum,  Blade- 
lldge,  Wolf  &  Basses,  and  John  E.  Moore,  tor 
appellees; 

HADLET,  J.  Appellees,  being  daughterly 
brought  this  snit  to  prevent  the  probate  ot 
what  purported  to  be  the  will,  and  codicil 
thereto,  of  their  father,  Oeotge  W.  Defen- 
baugh.  The  defendants  EiUzabetb  Defen- 
baugh  and  Wilbur  M.  Defntbaugh  are  the 
widow  and  minor  son  of  the  testator.  The 
defendants  McBeynolds,  Richmond,  the  Oen- 
eraJ  Convention  of  the  New  Church  in  the 
United  States,  and  S.  S.  Seward,  president 
of  said  last-named  defendant  are  trustees 
and  beneflcLaries  under  said  will.  The  com- 
plaint  charges  unsoundness  of  mind  and  nn- 
due  Influenof.  It  is  alleged  that  the  dece- 
dent was  of  unsound  mind  on  the  subject  of 
the  Swedenborgtan  religion,  and  that  when 
he  executed  said  pretended  will,  be  was 
guided  therein  by  what  be  Imagined  to  be 
a  peculiar  revelation,  and  that  said  will 
was  t^  direct  result  of  a  delusion  and  Im- 
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aginary  revelation,  and  undue  Infiutoce.  Ctbd 
widow  and  minor  Son.  made  default.  The 
widow  renounced  the  will,  and  elected  to 
take  her  rights  in  the  estate  under  the  law. 
Richmond  died.  McKeynoIds,  General  Ck>n- 
ventlon  of  the  New  Church  In  the  United 
states,  and  S.  S.  Seward,  president  of  the 
General  Convention  of  the  New  Church  In 
the  United  States,  each  filed  a  separate  an- 
swer of  general  denial.  The  jury  returned 
a  general  verdict  for  the  plaintiffs,  together 
with  answers  to  Interrogatories  submitted 
by  the  court.  The  answering  defendants 
moved  for  Judgment  in  their  favor  on  the 
answers  to  Interrogatories.  The  motion  was 
overruled.  The  answers  to  the  Interrogato- 
ries that  related  to  the  decedent's  testamen- 
tary capacity  at  the  time  the  pretended  will 
was  executed  disclose  the  facts  following: 
The  testator,  at  the  time  said  purported  will 
was  written  by  McReynolds  and  examined 
and  criticised  by  Pollard,  and  also  at  the 
time  he  signed  said  will  and  codicil,  to  wit. 
May  12,  1891,  and  January  6,  1891,  did  not 
have  mind  and  memory  sufficient  to  know 
and  understand  the  contents  thereof,  and  he 
did  not,  at  the  time  the  will  and  codicil  were 
executed,  have  mind  and  memory  sufficient 
to  understand  the  ordinary  business  affairs 
of  life,  nor  have  «  general  knowledge  of  the 
value  and  extent  of  his  estate,  and  did  not, 
when  he  executed  the  will,  have  mind  and 
memory  sufficient  to  know  and  understand 
the  business  In  which  he  was  engaged,  and 
to  know  the  extent  of  his  estate,  and  the  per- 
sons who  were  his  wife  and  children,  and 
to  keep  these  things  in  his  mind  long  enough 
to  have  bis  will  prepared  and  executed.  In 
the  light  of  these  facts  It  is  so  plain  that 
the  court  rightly  overruled  appellants'  mo- 
tion for  Judgment  that  we  deem  It  presump- 
tion to  cite  authorities  in  suntort  of  the 
ruling. 

The  motion  of  appellants  for  a  new  trial 
was  overruled.  As  the  reason  for  a  new  trial, 
it  is  insisted  that  the  verdict  of  the  Jury 
is  not  sustained  by  sufficient  evidence.  The 
case  of  Walt  v.  Westfall,  161  Ind.  648,  68 
N.  £!.  271,  Is  not  an  authority  In  this  case 
relating  to  the  burden  of  proof.  In  the 
former  case,  before  the  will  was  attacked, 
the  probate  court,  upon  competmt  and  satis- 
factory proof,  had  admitted  the  same  to 
probate;  that  is,  had  adjudged  the  will 
valid,  which  Included  a  finding  that  the  tes- 
tator was  of  sound  mind,  and  the  Instru- 
ment duly  executed.  The  Walt  Case  was 
an  action  to  set  aside  the  Judgment  of  pro- 
bate, because  erroneous;  and  the  party 
assailing  the  validity  of  the  Judgment  dtor- 
ly  had  the  biirden  of  proving  what  she 
asserted.  Tlie  reverse  Is  true  in  this  case, 
llie  appellants  tendered  the  probate  court 
a  pretended  will' that  gave  them  valuable 
rights  in  derogation  of  the  statutes  of  de- 
scent Those  legally  entitled  under  the 
statute  met  appellants  at  the  threshold,  and 
challenged  the  validity  of  tlie  instrument  be- 


fore any  Judicial  action  had  beea  taken  upon 
it  In  such  case  It' is  aHke  clear  that  a 
traverse  of  such  Instrument  by  those  prej- 
udiced thereby  would  impose  the  burden 
of  maintaining  its  integrity  upon  the  pro- 
ponents. Steinkuehler  v.  Wempner;  169  Ind. 
154^-161,  81  N.  B.  482,  16  U  H.  A.  (N.  S.) 
673,  and  cases  cited.  In  determining  the 
sufficiency  of  the  evidence  it  is  only  nec- 
essary that  we  review  the  evidence  produc- 
ed that  tends  to  support  the  verdict.  Con- 
trary evidence  may  as  well  be  disregarded, 
since,  where  legal  evidence  appears  on  both 
sides,  and  in  conflict  we  have  no  authority 
to  disturb  the  decision  of  the  Jury  upon  iti 
weight  and  importance.  Robinson  &  Co.  v. 
Hathaway,  150  Ind.  679-681,  50  N.  E.  883; 
Oglebays  v.  Land  Trust  Co.,  41  Ind.  App. 
481-486,  82  N.  E.  494. 

There  was  much  direct  and  positive  evi- 
dence submitted  to  the  Jury  in  support  ot 
the  following  facts:  George  W.  Defenbaugb 
was  born  in  1839,  married  at  the  age  of  22 
and  had  been  a  resident  of  Kokomo  for  about 
40  years.  He  was  always  highly  respected 
for  his  virtues  and  moral,  upright  life.  Up- 
on his  marriage,  both  he  and  his  wife  were 
active  members  of  the  M.  B.  Church,  but  20 
or  25  years  before  his  death,  which  occur- 
red in  1906,  he  was  attracted  to  the  religious 
doctrines  taught  by  Emanuel  Swedenborg. 
He  soon  became  deeply  interested  in  the  new 
doctrine,  and  so  enthusiastic  and  earnest  in 
its  dissemination  that  be  devoted  much  of 
his  time  and  means  to  its  advocacy  and  In 
the  distribution  of  tracts  and  other  writ- 
ings of  Swedenborg.  His  zeal  continued  to 
intensify,  until  Swedenborgian  dogmas  so 
completely  dominated  his  mind  and  thoughts 
as  to  Intrude  themselves  into  all  his  busi- 
ness and  social  relations.  There  was  much 
unanimity  among  the  witnesses  that  for  18 
or  20  years  before  his  death  it  bad  seemed 
impossible  for  him  to  engage  in  conversation, 
on  any  subject  without  an  intermingling  of 
the  tenets  and  teaching  of  Swedenborg,  and 
that  many  business  transactions  with  him 
had  failed  on  account  of  his  persistence  In 
the  presentation  of  his  belief.  A  number 
of  witnesses  estimated  that  four-fifths  of 
all  his  conversations,  including  business  con- 
tracts, were  so  occupied.  He  would  accost 
persons  In  the  street  strangers  as  well  as 
acqualntaQces,  young  and  old,  and  those 
of  high  and  lowly  station,  and  nrge  ujpon 
them  the  acceptance  of  his  views  as  long  as 
he  could  get  a  bearing.  He  would  also  call 
upon  his  own  skilled  employes — those  re- 
ceiving $2.50  per  day — in  working  hours,  and 
request  them  to  su^jend  their  work  and  give 
him  a  hearing,  and  thus  detain  them  from 
their  work  two  or  three  hours  at  a  time. 
The  same  course  of  conduct  was  pursued  in 
the  stores  and  business  offices  of  the  city. 
So,  also,  in  his  own  home,  vrith  the  younger 
members  of  bis  family,  whom,  when  seeking 
to  avoid  him,  he '  would  follow  about  the 
house,  up  and  downstairs,  and  Into  the  yard. 


Digitized  by 


Google 


Ind.) 


MoREYNOLDS  v.  SMITH. 


1011 


witb  his  entreaties,  and  give  them  sums  of 
money  to  read  certain  tracts  and  books.  It 
was  also  the  same  way  with  the  family  visit- 
ors, and  when  expostulated  with  t>y  his 
wife  for  becoming  tiresome  to  their  guests, 
he  wonid  express  and  seem  to  feel  regret, 
but  In  a  few  moments  would  lapse  again  into 
the  same  deportment,  his  fervent  insistence 
on  all  occasions  I>eing  that  the  Word  (mean- 
ing the  Bible)  was  spiritually  revealed  to 
man  by  Swedenborg's  writings,  and  could 
not  be  understood  in  any  other  way  than  by 
and  through  such  writings,  and  that  all  who 
did  not  read  the  same,  and  thus  enter  Into 
the  spiritual  meaning  of  the  Bible,  were 
wholly  Ignorant  of  Its  truths;  often  spoke 
about  the  teachings  of  Swedenborg  being 
the  key ,  that  would  alone  unlock  the  Bible. 
He  claimed  that  he  could,  and  did,  communl-< 
cate  with  the  departed;  also  that  he  had 
power  to  visit  the  planets,  and  did  visit  them, 
and  had  acquaintances  on  Mars,  Jupiter, 
and  Saturn;  said  he  often  went  to  Mars, 
and  would  give  a  particular  description  of 
its  Inhabitants,  and  'its  canals  and  moun- 
tains; claimed  that  it  had  t>een  revealed  to 
him  that  Saturn  was  to  be  his  future  home, 
and  he  would  run  a  stone  quarry  there ; 
said  he  had  been  all  through  heaven  and 
hell,  and  knew  what  was  going  on  in  the 
respective  places;  asserted  that  he  had  vi- 
sions and  revelations;  abandoned  the  put- 
ttaig  down  of  a  gas  well  on  bis  property  be- 
cause, in  a  vision,  he  was  informed  there  was 
no  gas  under  the  land.  He  was  the  owner 
and  operator  of  a  stone  quarry  adjacent  to 
the  city  of  Kokomo,  worth  about  $12,000. 
He  believed  that  its  value  was  very  much 
greater.  Often  asserted  its  value  to  be  one, 
or  more,  million  dollars,  and  that  it  iulght 
be  operated  at  a  profit  of  $100  per  day.  He 
made  and  delivered  to  his  sou  a  statement 
of  the  possibilities  of  the  quarry,  as  follows : 
"The  different  kinds  of  things  that  can  be 
made  from  the  stone  quarry:  (1)  Building 
stone  and  range  stone.  (2)  Dimension  stone 
of  several  kinds.  (3)  Artificial  stone  from 
ground  stone,  several  kinds.  (4)  Crushed 
stone  of  several  kinds,  (o)  Stone  screenings 
of  several  kinds.  (6)  Glass  fluxing  for  many 
factories.  (7)  Iron  fluxing  of  higher  grade 
for  Chicago  and  many  other  towns  at  a 
high  price.  (8)  Lime  for  fluxing  and  many 
other  purposes.  (9)  Four  feet  of  said  to  be 
cement  rock  by  geologists.  (10)  Stone  to 
make  mineral  wool  and  several  other  materi- 
als not  mentioned.  (11)  Aluminum  In  S  feet 
of  stone  as  according  to  the  111.  Steel  Com- 
pany's analysis  equal  to  6  per  cent,  making 
100  pounds  of  ore  to  every  ton  of  stone  or 
17,408  tons  to  every  acre  of  my  land  at  $35.00 
per  ton,  making  a  total  of  $609,280  per  acre 
providing  It  can  be  gotten  out  of  the  stone 
according  to  this  estimate.  Estimated  to  be 
100,000  perch  of  good  stone  to  the  acre  which 
ought  to  bring  net  when  sold  at  50^  a  perch 
equal  to  $30,000  per  acre.  (12)  The  last  and 
pest  of  all,  10. feet  of  the  Magnesia  stone 


and  by  using  about  25  per  cent  to  the  ton, 
making  it  30^  per  pound,  about  $150  per  ton, 
or  as  estimated  to  be  worth  two  or  three 
millions  dollars  to  each  acre  of  land."  He 
became  careless  in  his  business;  neglected 
necessary  repairs  to  his  machinery ;  lost  im- 
portant contracts  for  stone  t>ecause  of  his 
persistence  In  puttlug  aside  his  business 
terms  for  bis  ceaseless  exhortation.  He 
made  no  material  addition  to  his  estate  in 
recent  years.  The  increase  in  value  that  has 
occurred  resulted  from  holding  on  to  what 
he  had  until  the  discovery  of  natural  gas 
and  the  consequential  growth  in  population 
and  prices.  Uuder  the  will  the  ultimate  des- 
tination of  all  his  estate,  real  and  personal, 
upon  the  failure  of  grandchildren,  was  in  his 
church.  His  estate,  at  death,  was  worth 
about  $35,000.  The  will  and  codicil  occupies 
21  printed  pages  of  the  record  in  making 
and  safeguarding  bequests  to  five  beneficia- 
ries, namely,  bis  widow,  three  children,  and 
his  church.  It  is  prolix.  Indefinite,  and  of- 
ten obscure.  One  of  his  children,  a  young 
lady,  at  home  when  the  will  was  executed, 
is  not  m^itioned  in  the  instrument.  To  his 
only  son  he  bequeathed,  in  fee,  land  of  the 
value  of  $500,  and  the  stone  quarry  tor  the 
life  of  himself  and  children.  If  any  should 
be  bom,  with  remainder  in  fee  to  his  church, 
upon  condition  that,  during  the  continuance 
of  the  life  estate,  the  son  should  make  an- 
nual reports  to  his  church  trustees  of  the 
receipts  and  expenditures  Incident,  to  operat- 
ing the  quany,  and  pay  over  to  them  one- 
tenth  of  the  net  receipts  for  support  of  the 
church.  To  his  daughters  was  given  no  im- 
mediate estate,  except  that  his  widow  should 
provide  them  with  $1,000  each,  within  six 
months  after  their  marriage,  in  money  or 
property,  and  also,  an  equal  interest  with 
their  brother  in.  the  possible  remainder  of 
certain  other  property,  after  the  extinguish- 
ment of  their  mother's  life  estate  therein. 
To  his  first  wife,  who  was  living  when  the 
will  was  made,  and  was  the  mother  of  all  his 
cbtldreui  and  a  loving  and  helpful  companion 
for  more  than  80  years,  he  gave  In  fee  the 
homestead,  of  the  value  of  $5,000  and  for 
life  all  the  remainder  of  his  proi)erty,  real 
and  personal,  "except  all  such  as  I  herein 
otherwise  give,  devise  and  bequeath  and  di- 
rect to  and  for  the  use  of  such  purposes, 
persons,  trustees  and  societies  hereinafter 
named  and  specified,"  and  ui>on  failure  of 
grandchildren  all  the  remainder  to  go  to 
said  trustees  for  the  endowment  of  the 
church.  His  first  wife  died  in  1895,  and  the 
testator  remarried  in  1898,  whereupon,  in 
1901,  he  executed  the  codicil  to  his  will, 
now  in  suit,  conferring  upon  the  second 
wife,  who  had  lived  with  him  but  three 
years,  all  the  rights,  tienefits,  and  powers  he 
had  conferred  upon  his  first  wife  by  his 
former  will.  As  one  witness  put  It,  he  de- 
sired that  the  name  of  his  first  wife  be 
stricken  out  of  the  will  wherever  it  oc- 
curred, and  the  name  of  his  second  inserted. 
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Wben  a  kinsman  suggested  to  tbe  testator 
that  he  thought  It  was  unjnst  to  bis  son  to 
be  given  only  a  life  estate  In  the  stone  quar- 
ry, and  that,  too,  burdened  with  the  duty 
of  rei)orting  and  paying  a  tenth  of  the  in- 
come as  tribate  to  the  church ;  and  that  he 
(witness)  thought  It  would  be  discouraging 
to  the  young  man  In  the  business  of  operat- 
ing the  quariy,  and  be  less  profitable  to 
both,  and  that  he  thought  It  would  be  bet- 
ter to  divide  the  property  and  give  to  bis 
son  outright,  and  in  fee,  the  share  he  wished 
him  to  have,  and  the  remainder  to  the 
church.  The  testator  replied  that  he  had 
had  a  revelation  to  make  the  will  in  that 
way,  and  he  was  fixed  in  his  purpose.  To 
his  son  he  said  he  could  not  change  the 
will ;  that  It  was  a  sacred  document,  and  he 
might  not  receive  another  revelation. 

The  foregoing  evidence  was  competent  as 
addressed  to  the  question  of  the  testator's 
mental  capacity,  and  at  least  tends  to  prove 
that  the  testator  bad  an  Insane  delusion  that 
be  was  In  direct  and  active  communication 
with  the  spirit  woiM;  that  he  had  actual 
communication  with  spirits;  bad  personally 
visited  the  planets,  formed  an  acquaintance 
with  their  inhabitants,  and  had  had  it  reveal- 
ed to  him  that  he  should,  after  death,  go  to 
the  planet  Saturn  and  conduct  a  stone  quar- 
ry, and  furthermore,  that  he  had  been  In- 
structed from  the  spirit  world,  by  revelation, 
how  he  should  make  his  will,  and  that  it  was 
a  sacred  document  he  could  not  change  with- 
out forfeiting  the  benefits  of  revelation. 
These  things  not  only  tend  to  establish  the 
existence  of  an  insane  delusion,  but  also  that 
the  will  in  question  was,  at  least  in  some 
measure,  the  result  of  such  delusion.  It  is 
the  law  of  this  state  that  one  possessed  of  a 
monomania  or  Insane  delusion,  although  ra- 
tional and  discreet  in  all  other  things,  will 
be  held  to  be  of  unsound  mind,  and  incapable 
of  making  a  will,  If  it  appears  that  the  mono^ 
mania  or  delusion  entered  into  or  affected  the 
execution  of  the  will.  Wait  v.  Westfall,  li81 
Ind.  64S-666,  68  N.  B.  271;  Swygart  v.  Wll- 
lard,  166  Ind.  25-36,  76  N.  E.  765.  On  the 
question  of  general  unsoundness  It  Is  argued 
that  the  yoluminous,  confused,  and  uncertain 
provisions  of  the  will  are,  of  themselves,  evi- 
dence that  the  testator  did  not  have  mind 
enough  to  know  and  understand  what  was  in 
it.  And,  further,  that  his  frequent  and  fer- 
vent exhortations  In  the  stores  and  business 
offices  of  his  city,  his  inattention  to  his  own 
private  affairs,  his  neglect  to  make  necessary 
repairs  to  the  machinery  used  in  operating 
the  stone  quarry,  and  bis  apparent  uncon- 
sciousness In  giving  offense  to,  and  in  driving 
away,  customers  for  stone,  by  forcing  his  re- 
ligious doctrines  into  his  business  dealings, 
was  evidence  to  warrant  the  Jury  in  finding 
that  be  did  not  have  mind  enough  to  under- 
stand the  business  affairs  of  life,  and  to  act 
with  discretion  therein.  It  is  also  claimed 
tbat  his  failure  to  mention  in  the  will  the 
name  of  one  of  his  daughters,  his  fanciful 


and  unreasonable  estimate  of  the  value  of 
his  stone  quarry,  the  dally  profit  of  Its  opera- 
tion, and  the  small  bequests  to  his  daughters, 
go  strongly  to  Impeach  bis  knowledge  of  the 
value  and  extent  of  his  estate  and  his  recol- 
lection of  those  who  were  the  natural  objects 
of  his  bounty,  tiielr  deserts,  and  his  duty  to- 
ward lliem.  Teegarden  v.  Lewift,  145  Ind. 
98-101,  40  N.  E.  1047,  44  N.  B.  9 ;  Toung  v. 
Miller,  145  Ind.  652,  44  N.  E.  757 ;  Walt  v. 
Westfall,  161  Ind.  648,  6S  N.  £.  271.  In  ad(U- 
tlon  to  the  foregoing  evidence,  about '40  of 
the  old  friends  and  neighbors,  who  had  resid- 
ed near  and  known  the  testator  for  many 
years,  expressed  their  opinion,  founded  on 
facts  testified  to,  tbat  when  he  executed  the 
will  and  codicil  he  was  of  unsound  mind. 
There  was  competent  evidence  to  the  con- 
trary, but  the  Jury,  from  the  whole  field  of 
the  evidence,  found  that  the  testator  was 
wanting  In  testamentary  capacity  when  he 
executed  the  will  and  codlcO  In  suit,  and 
which  finding  the  presiding  Judge  approved, 
as  indicated  by  the  overruling  of  appellants' 
motion  for  a  new  trial.  This  must  be  the 
end  of  It;  So  far  as  the  sdfflciency  of  the  evi- 
dence is  concerned. 

The  action  of  the  court.  In  giving  and  re- 
fusing certain  instructions,  Is  next  complain- 
ed of. 

The  first  one  criticised  Is  No.  8,  given  upon 
request  of  appellees,  relating  to  the  subject 
of  testamentary  capacity.  In  substance,  it 
was  as  follows:  Tbe^  law  does  not  undertake 
to  measure  a  person's  Intellect  and  to  define 
the  exact  quality  of  tuind  and  memory  which 
he  shall  possess  to  authorize  lAm  to  make  a 
will,  yet  It  does  require  him  to  possess  mind 
sufitclent  to  know  the  extent  and  value  of  his 
property,  the  number  and  names  of  the  per- 
sons who  are  the  natural  objects  of  his  boun- 
ty, their  deserts  with  reference  to  their  con- 
duct and  treatment  toward  him,  thelr'capacl- 
ty  and  necessity,  and  that  he  shall  have  Sufll- 
clent  active  memory  to  retain  all  these  fkcts 
In  his  mind  long  enough  to  have  his  will  pre- 
pared and  executed.  If  he  Is  not  in  the  pos- 
session of  mental  faculties  to  this  extent,  he 
Is  of  unsound  mind  or  insane  within  the  mean- 
ing of  the  law.  This  instruction  is  in  harmony 
with  the  standard  of  testamentary  capacity  as 
firmly  established  by  many  decisions  of  this 
court,  among  which  are  the  following :  Lewd- 
er V.  liowder,  58  Ind.  638-540;  Burkhart  v. 
Gladlsh,  123  Ind.  337-342,  24  N.  B.  118;  Har- 
rison V.  Bishop,  131  Ind.  161-164,  30  N.  E.  106», 
31  Am.  8t  Rep.  422;  Teegarden  ▼.  Lewis,  145 
Ind.  98-101,  40  N.  B.  1047,  44  N.  B.  0;  Bower 
V.  Bower,  146  Ind.  893-398,  45  N.  E.  695;  Rol- 
ler V.  Kling,  150  Ind.  159-164,  49  N.  B.  948; 
Walt  V.  Westfall,  161  Ind.  648-662,  68  N.  E. 
271;  Barrlcklow  v,  Stewart,  163  Ind.  438- 
441,  72  N.  E.  128;  Swygart  V.  Wlllard,  166 
Ind.  25-36,  76  N.  B.  766.  Th*  particular  ob- 
jection Is  lodged  against  the  words  "yet  It 
does  require  him  to  possess  mind  sufficient  to 
know,"  etc.  The  objection  Is  founded  on  an 
expression  used  in  Barrlcklow  v.  Stewart,  163 
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Ind.  43S-442,  72  N.  E.  128,  130.  In  these 
words:  "Tbe  law  does  not  arbitrarily  pro- 
nounce a  person  incompetent  to  make  a  will 
who  Is  unable  to  know  both  the  extent  and 
value  of  his  property."  Standing  alone,  the 
sentence  quoted  is  not  in  line  with  the  uni- 
form decisions  of  this  court,  since  Lowder  t. 
Lowder,  supra,  1877,  relating  to  the  degree  of 
mental  capacity  essential  to  the  making  of  a 
▼alid  will.  See  cases  last  above  cited.  It  is 
obvious  from  the  context  of  the  opinion  that 
the  writer  used  the  words  In  their  restricted 
sense,  by  way  of  Illustration,  and  as  applica- 
ble only  to  one  who  was,  from  any  cause 
"unable  to  know  tbe  extent,"  etc. — ^that  Is, 
unable  to  know  for  want  of  opportunity,  or 
means  of  knowledge — the  test,  as  held  by  the 
decisions,  and  clearly  meant  by  the  instruc-' 
tion  under  consideration,  being  that  the  tes- 
tator, to  make  a  valid  will,  must  have  at  the 
time,  not  necessarily  actual  knowledge  of  all 
the  elements  embraced  within  the  capacity 
definition,  but  sufficient  strength  and  power 
of  mind  to  grasp,  and  know  in  a  general  way, 
the  dlfterent  subjects  or  elements  enumerat- 
ed. It  is  apparent  that  the  court  and  vrriter 
of  the  opinion  in  the  Barrlcklow  Case  oiter- 
talned  this  view  of  the  law,  as  the  established 
standard  of  testamentary  capacity  is  express- 
ly recognized  in  the  opinion. 

Objection  Is  made  to  No.  4  of  the  same  se- 
ries. It  Informed  the  Jury  that  to  And  the  tes- 
tator did  not  have  capacity  to  make  a  will  it 
was  not  necessary  that  the  evidence  should 
show  that  he  was  a  maniac,  a  madman,  or  a 
fit  subject  for  the  asylum,  but  a  will  Is  in- 
valid if  made  by  one  laboring  under  partial 
insanity,  or  unsoundness  of  mind,  if  It  is  suffi- 
cient to,  and  does,  afTect  the  disposition  of 
the  property,  and,  if  the  Jury  believed,  from 
the  evidence,  that  the  will  in  controversy  was 
made  under  the  influence  of  such  partial  un- 
soundness of  mind,  and  is  the  product  of  it. 
It  should  be  held  invalid.  The  complaint 
made  of  this  instruction  is  that  the  court  fail- 
ed to  explain  to  the  Jury  what  he  meant  by 
partial  insanity.  The  court  did  say  that  if 
the  will  was  made  under  the  influence  of 
such  partial  insanity,  and  was  a  product  there- 
of, it  was  invalid.  The  jury  might  reason- 
ably Infer  that  any  degree  of  unsoundness  was 
meant  that  was  sufficient  to  Induce  or  in- 
fluence tbe  making  of  a  will  In  consonance 
with  the  mental  disorder.  This  was  right,  or 
at  most  not  erroneous.  Besides,  appellant 
could  have  had  a  more  Specific  Instruction  by 
the  asking. 

The  Jury  was  told  In  No.  6  that  an  in- 
sane delusion  exists  when  a  person  Imagines 
that  a  certain  state  of  facts  exists  which 
have  no  existence  at  all,  except  in  the  im- 
agination of  such  person,  and  which  false 
Impression  cannot  be  removed  from  such 
person's  mind  by  any  amount  of  reason- 
ing and  argument,  and  that  a  will  which  is 
the  offspring  of  such  delusion  Is  InTalld.  So, 
if  the  jury  should  find  from  the  evidence 
that  the  testator,  when  be  executed  the  wUi, 


was  the  owner  of  a  certain  stone  quarry, 
and  at  that  time  had  wild  and  exaggerated 
notions  of  the  value  and  qualities  of  said 
stone  quarry,  which  notions  had  nb  basis 
whatever  in  fact,  and'  were  such  as  do  ra- 
tional mind  would  believe,  and  such  notion 
or  belief  had  found  permanent  lodgment  in 
his  mind,  and  could  not  be  removed  by  any 
amount  of  reason  or  argument,  and  if  the 
jcny  was  convinced  by  these  and  other  facts 
that  the  testator  was  under  a  ■  delusion  con- 
cerning the  stone  quarry,  and  that  such  de- 
lusion controlled,  or  afTected,  the  execution 
of  his  will,  the  Jury  should  find  it  invalid. 
It  is  urged  that  this  instruction  is  faulty 
for  resting  delusive  facts  upon  "wild  and 
exaggerated  notions  of  the  value  and  quali- 
ties of  the  stone  quarry";  that  delusions 
must  relate  to  facts,  and  not  to  opinions. 
The  testimony  disclosed  that  the  open  mar- 
ket value  of  the  stone  quarry  (containing 
about  SO  acres)  was  $12,000;  that  the  tes- 
tator asserted  Its  value  to  be  several  mil- 
lions of  dollars,  bnd  to  justify  his  opinion 
made  out  and  delivered  to  bis  son  a  state- 
ment of  12  distinct  elements  of  value  In  the 
stone,  a  single  one  of  which  showed  the 
land  to  be  worth  from  $2,000,000  to  $3,000,- 
000  per  acre.  It  was  left  to  the  Jury  to  de- 
termine whether  tbe  testator  had,  or  had 
not,  wild  and  exaggerated  notions  about  the 
value  and  qualities  of  the  stone  qnatry,  and 
whether  such  notions  as  were  entertained 
amounted  to  an  insane  delusion.  -  We  can- 
not see  why  an  Insane  delusion  may  not 
spring  from  a  question  of  valne  (call  it  fact 
or  opinion),  as  well  as  from'  anything  else. 
In  any  case  the  question  is  one  of  reason 
and  reasonableness. 

No.  12  of  the  same  series  Is  also  crittdfl- 
ed.  It  reads  as  follows:  "Witnesses  have 
testified  before  you  as  to  facts  concerning 
the  manner,  conduct,  and  conversations  of 
the  testator,  and  have,  from  the  facts  tes- 
tified about  by  them,  given  to  you  their 
opinion  as  to  the  soundness  or  unsoundness 
of  the  mind  of  the  testator;  but  each  opin- 
ion should  be  tested  by  tbe  facts  upon 
which  it  Is  based  in  order  to  judge  of  its 
probable  correctness.  It  is  not  the  opinion 
of  witnesses  alone  upon  which  reliance  is  to 
be  placed,  but  from  the  premises  which  sup- 
plied the  conviction  In  the  minds  of  the 
several  witnesses  the  Jury,  aided  by  these 
opinions,  may  form  its  own  Independent  con- 
viction and  decide  accordingly."  The  chief 
complaint  Is  that  the  instruction  is  made  to 
apply  to  physicians  who  expressed  opinions 
from  hypothetical  questions  only,  and  who 
gave  no  facts  as  the  basis  or  source  of  the 
opinion  expressed.  We  do  not  think  the  ln> 
strnctlon  is  open  to  any  such  objection.  The 
instruction  is  expressly  approved  in  Bower 
V.  Bower,  142  Ind.  194-199,  41  N.  B.  523. 
and  we  perceive  no  fault  in  it 

Objection  is  made  to  divers  other  Instruc- 
tions given,  and  to  the  refusal  to  give  oth- 
ers, that  we  will  not  specially  notice,  but 
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'we  have  carefully  examined  all,  and  find 
that  no  error  has  been  committed  by  the 
court  in  reference  thereto.  Indeed,  taking 
the  inatructions  given  as  a  whole,  we  think 
they  were  full  and  quite  favorable  to  the 
appellants. 

It  is  also  claimed  that  the  court  erred  In 
permitting  a  nonexpert  witness  to  answer 
on  re-examination  the  following  question: 
"Having  this  degree  of  faith  and  the  con- 
duct and  persistency  about  him  that  you 
observed  in  Mr.  Defenbaugh,  and  as  you 
have  detailed  to  the  jury,  was  it,  in  your 
opinion,  evidence  of  unsound  mind?"  We 
see  nothing  prejudicial  in  the  question.  The 
witness  bad  previously  detailed  the  con- 
duct of  the  testator  as  observed  by  him — 
his  great  energy  and  persistence  in  push- 
ing forward  his  religious  doctrines  and  lit- 
erature; his  careless  conduct  in  the  busi- 
ness of  the  stone  quarry;  his  alleged  visits 
to  Mars;  the  healing  virtues^  of  the  son, 
etc. — and  had  in  his  direct  examination, 
without  objection,  upon  tlie  facts  detailed 
by  him,  expressed  an  adverse  opinion  of  the 
testator's  sanity.  Under  the  state  of  the 
witness'  testimony,  we  think  it  would  not 
have  been  error  to  have  excluded  the  ques- 
tion and  answer,  but  we  cannot  see  bow 
the  appellants  were  Injured  by  their  admis- 
Bion. 

Finally,  error  is  also  assigned  on  the  over- 
ruling of  appellants'  objection  to  the  hypo- 
thetical question  propounded  by  appellees 
to  certain  physicians  ottered  by  them  as  ex- 
perts. If  we  understand  appellants'  objec- 
tion to  the  question,  it  is  because  the  ques- 
tion assumes  the  existence  of  facts  which 
the  evidence  does  not  tend  to  prove.  No  ef- 
fort has  been  made  to  point  out  such  facts, 
either  in  argument  or  in  stating  objections 
at  the  time  of  the  ruling,  and  a  careful  ex- 
amination of  the  question  discloses  no  fact 
unsupported  by  the  evidence.  There  are 
many  other  objections  relating  to  the  evi- 
dence set  out,  but  not  mentioned  in  the  ar- 
gniment  They  are,  however,  all  of  minor 
Importance,  and  were  disposed  of  without 
prejudicial  error  to  appellants,  and  we  see 
no  good  to  be  accomplished  by  their  sepa- 
■  rate  review. 

Judgment  aflSrmed. 

MONKS,  J.,  did  not  participate. 

an  Ind.  «g) 

JOHNSON  V.  AMACHEIB  et  al.    (JXo. 
21,347.)! 

(Supreme  Court  of  Indiana.    Jan.  27.  1909.) 

1.  Drains  (J  2*)— Establishment— Statutes 
—Bepeai/— Saving  Clause. 

tJnder  Acts  1905,  p.  456,  c.  167,  repeallnp; 
all  former  drainaice  laws,  bat  providing  that 
such  repeal  shall  not  affect  any  pendine  pro- 
ceedings in  which  a  ditch  has  been  finally  es- 
tablished, or  proceedinjts  which  will  not  affect 
any  body  of  water  having  more  than  10  acres 
of   surface  at  high-water  mark,   pending   pro- 


ceedings for  the  establishment  of  a  ditch,  not 
designed  to  affect  any  body  of  water  within  the 
protection  of  the  act,  may  be  continued  and 
completed  as  though  the  act  had  not  been 
passed. 

[Ei.  Note.— For  other  cases,  see  Drains,  Dec 
Dfg.  S  2.»] 

2.  DBAINS  (8  33*) — ^ESTABLISHMKNT— PROCEEn- 

IN08— Objections. 

Where,  in  a  proceeding  for  the  estaUish- 
ment  of  a  public  ditch,  the  verdict  of  the  juty. 
and  the  judgment  of  the  court  providing  that 
the  ditch  is  to  be  constructed  on  the  route  as 
set  out  in  the  reviewers'  report,  the  objection 
that  the  report  of  the  reviewers  was  not  made 
in  accordance  with  the  law,  for  the  reason  that 
the  route  specified  in  the  petition  was  not  fol- 
lowed, cannot  be  raised  by  an  unverified  motion 
to  dismiss  on  that  ground. 

[EM.  Note. — For  other  cases,  see  Drains,  Dec. 
Dig.  {  33.*] 

3.  Appeal   anb    Erbob   ({   871*)— Review- 
Record— Sufmcienct. 

Where  the  evidence  is  not  brought  up  in 
the  record,  the  court  cannot  determine  any 
question  depending  on  the  consideration  of  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  t  2869;    Dec  Dig.  1  671.*] 

4.  Appeal  and  Ebbob  ({  1078*)  —  Absion- 
UENTS  of  Ebbob- Waives. 

Errors  not  presented  in  appellant's  brief 
must  I>e  deemed  waived. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §g  425&-4261;  Dec.  Dig.  | 
107&*] 

Appeal  from  Circuit  Court,  Adams  Coun- 
ty; R.  K.  Erwin,  Judge. 

Proceedings  by  Christian  Amacher  and 
others  for  the  establishment  of  a  public 
ditch,  in  which  Roswell  O.  Johnson  appeared 
and  filed  a  remonstrance.  From  a  Judgment 
of  the  circuit  court  establishing  the  ditch, 
Roswell  O.  Johnson  appeals.    Affirmed. 

Hooper  &  Lenhart,  D.  D.  Heller  ft 
Son,  and  J.  C.  Moran,  for  appellant  Lk  C. 
Devoss,  C.  J.  Lutz,  and  D  E.  Smith,  for  ap- 
pellees. 

MONTGOMERY,  J.  This  proceeding  was 
begun  In  1904  before  the  board  of  commis- 
sioners of  the  county  of  Adams  upon  pe- 
tition of  appellees  for  the  establishment  of 
a  public  ditch.  The  viewers  reported  favor- 
ably, and  thereupon  appellant  filed  a  remon- 
strance and  caused  reviewers  to  be  appoint- 
ed, who  confirmed  the  report  of  the  viewers, 
and  the  ditch  was  established  and  ordered 
constructed.  Appellant  appealed  to  the  cir- 
cuit-court, in  which  a  trial  by  Jury  resulted 
in  a  judgment  for  the  petitioners.  The  er- 
rors properly  assigned  In  this  court  chal- 
lenge the  decisions  of  the  trial  court  in  over- 
ruling motions  to  dismiss  the  action  and  for 
a  new  trial. 

On  December  26,  1005,  appellant  filed  his 
motion  to  dismiss  the  proceeding,  for  the 
reason  that  the  proposed  ditch  had  not 
been  ordered  established  prior  to  the  taking 
effect  of  the  drainage  law  of  1905  (Acts 
1005,    p.    450,    c.    157),    which    repealed    all 


•For  other  casei  se«  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  1907  to  date,  ft  Iteporter  Indezci 
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former  drainage  laws.  Poidlng  proceedlnga 
In  which  th«  ditch  bad  been  Anally  establish- 
ed, and  also  proceedings  In  which  there 
was  no  attempt  to  and  which  would  not  low- 
er or  affect  any  lake  or  body  of  water  having 
more  than  10  acres  of  sorface  at  hlgb-water 
mark,  were  saved  by  section  XA  of  the  act 
of  1005  (Acts  1005.  p.  480,  c  187).  No  Show- 
ing or  claim  was  made  In  appellant's  motion, 
and  It  Is  not  apparent  from  the  record,  that 
the  proposed  ditch  was  designed  to  or  would 
lower  or  affect  any  lake  or  body  of  water 
within  the  protection  of  the  law.  This  pro- 
posed drain  appears  to  be  wltbin  the  saving 
clause  of  the  act  of  1005,  and  may  be  .con- 
tinued and  completed  as  though  that  act  had 
not  been  passed,  and  no  error  was  com- 
mitted In  overruling  appellant's  motion  to 
dismiss  upon  the  ground  stated.  Kline  v. 
Hagey,  160  Ind.  275,  81  N.  E.  200;  Smith  ▼. 
Gustln,  168  Ind.  42,  80  N.  E.  050,  81  N.  B. 
722;  Clemans  v.  Hatch,  168  Ind.  291,  78  N. 
B.  1065;  Taylor  v.  Strayer,  167  Ind.  23,  78 
N.  B.  236,  110  Am.  St  Rep.  469. 

After  the  return  of  the  verdict  appellant 
again  moved  to  dismiss  the  action,  for  the 
reason  that  the  uncontradicted  evidence 
showed  that  the  proposed  dltcb  is  to  com- 
mence 24  rods,  and  the  construction  to 
commence  more  than  1,600  feet,  from  the 
place  named  In  the  petition  as  the  commence- 
ment of  the  dltcb.  This  motion  is  unveri- 
fied, and  the  evidence  to  which  reference  is 
made  Is  not  before  us;  hence  it  is  impos- 
sible for  us  to  determine  the  question  sought 
to  be  raised.  The  verdict  of  the  jury  and  the 
Judgment  of  the  court  provide  that  the  ditch 
Is  to  be  constructed  upon  the  route  and  oth- 
erwise as  set  out  in  the  revlewera'  report 
If  the  report  of  the  revlewera  was  not  made 
in  accordance  with  the  requirements  of  the 
law,  appellant  should  have  attacked  it  di- 
rectly In  a  timely  and  proper  way;  but  it 
la  clear  that  the  motion  to  dismiss  the  en- 
tire proceeding  after  the  return  of  an  ad- 
verse verdict  was  not  a  proper  or  available 
method  to  correct  the  alleged  irregularity 
of  which  appellant  complains. 
'  The  motion  for  a  new  trial  charges  that 
the  verdict  is  not  snstalned  by  sufficient 
evidence,  and  is  contrary  to  law,  and  that 
the  court  erred  in  giving  and  in  refusing  to 
give  certain  instructions.  The  evidence  has 
not  been  brought  up  with  the  record  on  ap- 
peal, and  therefore  we  cannot  determine 
any  question  depending  upon  the  considera- 
tion of  the  evidence.  The  alleged  errors  with 
respect  to  the  giving  and  refusal  of  instruo- 
tlons  have  not  been  presented  In  appellant's 
brief,  doubtless  owing  to  the  absence  of  the 
evidence,  and  must  therefore  be  regarded  as 
waived.  Pittsburgh,  etc.,  R.  Co.  v.  Ross,  169 
Ind.  8,  90  N.  E.  845;  May  v.  Dobbins,  166 
Ind.  331,  77  N.  E.  353;  Starkey  v.  Starkey, 
166  Ind.  140,  76  N.  B.  876 ;  Stamets  v.  Mltch- 


enor,  165  Ind.  672,  75  N.  B.  6TB;  Storer  ▼. 
Markley,  164  Ind.  635,  73  N.  E.  1081. 

No  error  In  overruling  appellant's  motion 
for  a  new  trial  is  made  to  appear. 

The  Judgment  is  affirmed. 


an  Ind.  «06) 

STATE  V.  COLLIER.    (No.  21,325.) 

(Supreme  Court  of  Indiana.    Jan.  28,  1909.) 

t.  Highways  ({  108»)— R«paib— Cbimiiiai.  Re- 
8P0NsiBii.rrr— ArriD  Avrr— SxnnciENCT . 
An  affidavit  before  a  Justice  of  the  peace, 
charging  defendant  with  refusing,  in  violation 
of  Act  March  9,  1003  (Acts  1903,  p.  223,  c. 
124),  as  amended  by  Laws  1907,  p.  298,  c.  180 
(Bums'  Ann.  St  1908,  t  7770),  to  repair  a  high- 
way over  which  a  rural  mail  route  was  heme 
maintained,  defendant  "having  received  notice" 
that  the  highway  was  defective,  and  "being  the 
duly  elected,"  etc,  trustee  of  the  township,  was 
insufficient  for  failure  to  aver  positivelv  that  de- 
fendant had  received  notice,  or  that  he  was  a 
township  trustee. 

[£id.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  §  108.*] 

2.   HlOHWATS    (8    108*)  —  OfFICEBS— OBIMmAL 

Pbobecutions— "Established  and  Maiit- 

TAINKD." 

An  averment  that  a  highway  was  one  over 
wbich  a  rural  mail  route  was  maintained  does 
not  show  that  It  was  one  on  which  a  mail  route 
had  been  "established  and  maintained,"  within 
Act  March  0,  1003  (Acta  1003,  p.  223,  c. 
124),  as  amended  by  Laws  1907,  p.  298,  c.  180 
(Bums'  Ann.  St.  1008,  I  7770),  making  it  an 
offense  for  certain  officers  to  refuse,  after  due 
notice,  to  repair  such  a  highway. 

[EM.  Note.— For  other  cases,  see  Highways, 
Dec.  Dig.  I  108.*] 

8.  HioHWATS  (g  108*)— BxFAiBs— Dimxs  or 

O  7FIC  EB  8 

Act  Match  9,  1903  (Acts  190S,  p.  223,  e. 
124).  as  amended  by  Lans  1907.  p.  296,  c.  180 
(Bums'  Ann.  St  1908,  |  7779),  makes  it  the  duty 
of  boards  of  commissioners,  township  trustees, 
etc.,  to  keep  In  repair  highway  on  which  mrsl 
mall  routes  have  oeen  established,  giving  pref- 
erence to  snCb  highways,  provides  that  in  mak- 
ing such  repairs  the  board  may  repair  bridges 
or  culverts  wherever  necessary,  though  there 
may  be  no  appropriation  therefor,  and  makes  it 
an  offense  for  any  of  the  officers  named  to  fail, 
after  notice,  to  make  such  repairs.  Laws  1005, 
p.  574,  c.  167,  {  100  (Bums'  Ann.  St.  1908,  S 
7778).  makes  it  the  duty  of  boards  of  commis- 
sioners, on  notice  from  township  trustees,  to  re- 
pair or  erect  bridges  or  culverts  if  they  deem 
them  necessary.  Held,  that  it  is  not  the  duty 
of  a  township  trustee  to  erect  bridges,  and  be  b 
not  guilty  of  an  offense  under  section  7770, 
where  the  repair  required  is  the  erection  of  a 
bridge. 

[Ed.  Note.— For  other  cases,  see  .  Highways, 
Dec  Dig.  I  108.*i 

Appeal  from  Circuit  Court  Sullivan  Coun- 
ty; Charles  B.  Henderson,  Judge. 

Otha  Collier  was  convicted  before  S.  jus- 
tice of  the  peace  of  violation  of  Act  March 
0,  1003  (Acts  1903,  p.  223,  c.  124),  as  amend- 
ed by  Laws  1907,  p.  298,  a  180  (Burns'  Ann. 
St  1908,  I  7779).  From  a  judgment  of  the 
circuit  court  quashing  the  affidavit  the  state 
appeals.    Affirmed. 
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Walter  F.  Wood,  Pros.  Atty.,  James  Bing- 
ham, Atty.  Q&L,  and  Qavlns,  White  &  Thomp- 
son, for  the  State.  John  T.  Hays  and  Will 
H.  Hays,  for  appellee. 

JOBDAN,  a  J.  The  state  Instituted  this 
prosecution  before  a  Justice  of  the  peace 
against  appellee,  for  an  offense  committed- by 
violating  the  provisions  of  section  1  of  an  act 
"to  require  all  highways  on  wlilch  United 
States  rural  free  delivery  mail  routes  are 
established,  to  be  kept  in  r^alr,"  etc.,  ap- 
proved March  9,  1903  (Acts  1903,  p.  223,  c. 
124),  as  amended  by  the  amendatory  act  of 
1907  (Acts  1907,  p.  298,  c.  180;  section  7779, 
Bums'  Ann.  St.  1908).  Appellee  was  convict- 
ed before  the  Justice,  and  he  appealed  to  the 
Sullivan  Circuit  Court  In  the  latter  court 
his  motion  to  quash  the  aflSdavlt  was  sus- 
tained, to  which  ruling  the  state  excepted, 
and  on  its  refusal  to  further  plead  the  court 
rendered  Judgment,  discharging  the  accused. 
Q?he  state  appeals,  and  assigns  that  the 
court  erred  fai  quashing  the  affidavit. 

The  section  upon  which  this  prosecution  is 
based  is  as  follows:  "That  in  addition  to 
the  duties  now  conferred  on  them  by  law  in 
respect  to  the  care  of  highways,  It  shall  be 
the  duty  of  the  board  of  commissioners, 
township  trustees,  road  superintendents  and 
road  supervisors  to  keep  in  repair  and  in 
passable  condition  all  highways  in  their  re- 
spective districts  or  Jurisdictions  along  or  on 
which  TTnlted  States  rural  free  delivery  maU 
routes  have  been  or  may  hereafter  be  es- 
tablished and  maintained,  and  the  township 
trustees  shall  set  aside  at  least  Ave  per  cent 
of  the  amount  of  road  fund  received  by  them 
each  year  as  an  emergency  fund  to  be  used 
in  carrying  out  the  provisions  of  this  act 
It  shall  be  the  duty  of  the  above-named  of- 
ficers, in  performing  their  duties  in  respect 
to  highways,  to  give  preference  to  the  high- 
ways along  or  over  which  such  rural  mail 
routes  have  been  or  may  hereafter  be  estab- 
lished and  maintained.  It  shall  be  the  doty 
of  such  officers  to  see  that  such  highways 
are  properly  drained,  are  kept  free  of  all 
obstructions,  including  snowdrifts,  and  are 
at  all  times  In  condition  to  be  safe  and 
readily  passable  to  ordinary  travel.  It  shall 
be  the  duty  of  said  officers,  and  of  each  of 
them,  upon  receiving  notice  of  the  defective 
or  impassable  condition  of  any  of  the  high- 
ways so  used  by  mall  routes  above  defined, 
at  once  to  repair,  or  cause  to  be  repaired, 
the  said  highway  or  highways.  In  making 
»uch  repair*  t?ie  hoard  may  repair  1tri4(fe» 
or  culvert*  wherever  necesiary  for  the  pur- 
poses of  this  act,  regariless  of  the  fact  that 
there  may  be  no  appropriation  therefor,  attd 
pay  for  the  same  out  of  any  moneys  in  the 
county  treasury  not  btheruHse  appropriated. 
If  any  member  of  any  board  of  commission- 
ers, any  township  trustee,  road  supervisor 
or  superintendent  shall  fail  to  repair  any 
such  highway  within  his  Jurisdiction,  or  to 
c^use  the  ofune  to  ba  done,  (or  a  period  of 


five  days  after  cecetvlng  notice  of  the  de- 
fective condition  thereof,  he  shall  l>e  deem- 
ed guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  shall  be  fined  not  over  $2  for 
each  day  he  shall  have  so  failed  after  re- 
ceiving such  notice."    (Our  Italics.) 

The  charging  part  of  the  affidavit  Is  as 
follows:  "That  on  the  18th  day  of  May  in 
the  year  1908,  at  the  county  of  Sulllran  and 
state  of  Indiana,  Otha  Collier  late  of  said 
connty,  did  then  and  there  unlawfully  fail, 
refuse,  and  neglect  to  rex>alr,  or  cause  to  he 
repaired,  a  certain  public  highway  then  and 
there  being  In  Turman  township,  said  pub- 
lic highway  then  and  there  being  defective 
and  In  an  impassable  condition,  and  being  a 
public  highway  over  which  a  rural  mail  route 
was  then  and  there  maintained,  the  said 
Otha  Collier  then  and  there  having  received 
notice,  more  than  five  days  prior  thereto,  that 
said  public  highway  was  defective  and  in  an 
impassable  condition,  the  said  Otba  Collier 
then  and  there,  and  for  more  than  fire  days 
prior  thereto,  and  at  the  time  of  the  giving 
of  said  notice,  being  the  duly  elected,  quali- 
fied, and  acting  township  trustee  of  said  Tur- 
man township;  that  said  rural  mail  route 
was  so  maintained  over  said  public  highway 
at  the  time  of  the  giving  of  said  notice;  that 
said  defective  and  impassable  public  high- 
way runs  firom  the  north  line  of  section  11 
[here  the  route  of  the  highway  Is  stated]; 
that  the  defective  and  impassable  condltiKm 
of  said  public  highway  was  then  and  there, 
and  for  more  than  five  days  prior  thereto, 
and  at  the  time  of  the  giving  of  said  notice, 
of  such  a  nature  that  it  could  have  been 
easily  repaired,  or  caused  to  be  repaired,  by 
the  said  Otha  Collier ;  that  the  defective  and 
Impassable  condition  of  said  highway  was 
then  and  there,  and  at  the  time  of  the  giving 
of  said  notice,  due  and  owing  to  the  absence 
of  a  bridge  at  and  over  a  certain  stream 
crossing  said  public  highway,  omtrary  to  tiie 
form  of  the  .Statutes,"  etc. 

The  deficiencies  pointed  out  and  urged 
against  the  affidavit  by  appellee  are:  First 
That  there  are  no  positive  averments  tbat 
appellee  was  a  township  trustee,  or  that  he 
bad  notice  of  the  defective  and  impassable 
condition  of  the  highway  in  question.  It  is 
asserted  that  the  pleader  has  attempted  to 
show  these  essential  facts  by  mere  redtals. 
Second.  That  the  act  in  question  relates  to 
highways  "along  or  on  which  United  States 
rural  free  delivery  mall  routes  have  been  or 
may  hereafter  be  established  and  maintain- 
ed," and  the  affidavit  only  avers'  that  the 
alleged  highway  was  one  over  which  a  rural 
mall  rou^e  was  then  and  there  maintained, 
there  being  no  charge  that  any  United  States 
rural  free  delivery  mall  route  liad  been  es- 
tablished on  the  highway.  Third.  That  the 
affidavit  is  bad,  because,  as  therein  alleged, 
the  defective  and  impassable  condition  of 
the  highway  is  due  to  an  absence  of  a  bridge 
at  and  over  a  certain  stream  crossing  said 
public  highway:   and  that  the  daty,  under 
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tbe  law,  of  constructing  and  repairing  the 
same  Is  ixnpoaoA  upon  the  board  of  commls- 
sIonertL  The  affidavit  may  be  said  to  be 
open  to  the  criticism  urged  in  the  first  ob- 
jection. There  are  no  ponltlTO  averments 
to  show  that  appellee  was  a  township  trus- 
tee and  had  received  notice  of  the  condition 
of  the  highway.  Mere  recitals  in  a  pleading 
will  not  suffice  for  positive  averments.  Terre 
Haute,  etc.,  C!o.  v.  State,  169  Ind.  242,  82 
N.  E.  81 ;  State  v.  Metsker,  169  Ind.  5iS6,  83 
N.  B.  241. 

There  Is  also  an  absence  of  any  averments 
to  show  that  the  highway  was  one  along 
which  a  United  States  rural  free  delivery 
mall  route  had  been  established  and  main- 
tained. In  view  of  the  language  of  the  stat- 
ute in  question,  the  averment  only  that  a 
rural  mall  route  was  then  and  there  main- 
tained is  not  sufficient  to  bring  the  highway 
•within  its  provision.  Aside,  however,  from 
these  deficiencies  of  tbe  pleading,  the  cardi- 
nal question  arises.  Was  it  the  duty  of  ap- 
pellee, in  tbe  first  Instance,  under  the  law 
and  tbe  facts  In  this  case,  either  to  con- 
struct or  repair  the  bridge,  the  absence 
of  which  as  alleged,  rendered  the  highway 
defective  and  impassable?  Section  109  of 
tbe  act  of  1905,  "concerning  highways" 
(Acts  1905,  p.  674,  c.  167;  section  7778, 
BunuC  Ann.  St.  1908),  provides:  "If  the 
township  trustee  of  tbe  township  where  any 
proposed  bridge  or  culvert  is  to  be  located 
or  repaired  shall  notify  the  board  of  com- 
missioners of  his  county  of  the  necessity  of 
such  location  or  repair,  and  If  In  the  opin- 
ion of  the  commissioners  the  public  con- 
venience shall  require  the  building  or  re- 
pairing thereof,  they  shall  cause  surveys  and 
estimates  to  be  made  and  provide  for  the 
erection  of  the  same:  Provided,  that  if  the 
board  of  commissioners  shall  not.  deem  such 
bridge  or  culvert  of  sufficient  Importance  to 
Justify  an  appropriation  from  the  county 
treasury  for  the  building  or  repair  thereof, 
the  trustee  of  the  township  in  which  Is  lo- 
cated such  bridge  or  culvert  may  appropriate 
any  part  of  the  road  fund  in  the  township 
treasury  for  that  put^se,  if  he  shall  deem 
it  right  and  expedient  to  do  so."  This  sec- 
tion, as  jtherelu  provided.  Imposes  upon  the 
boards  of  commissioners  tbe  duty  of  pro- 
viding for  the  construction  and  repair  of 
bridges  and  culverts  connected  with,  or 
forming  a  part  of,  a  public  highway.  It  is 
true  that  this  section  does  not  require  the 
board,  on  its  own  motion  In  the  first  Instance, 
to  construct  or  repair  the  bridges  or  culverts 
therein  contemplated.  The  projjer  township 
trustee  is  to  take  the  Initiative  by  notifying 
the  board  of  the  location  or  repair  of  the 
proposed  bridge  or  culvert  Upon  receiving 
such  notice,  then,  if  in  the  opinion  of  the 
board  the  public  convenience  shall  require 
tbe  building  or  repair  of  the  bridge  or  cul- 
vert in  question,  such  board  Is  required  to 


make  the  necessary  provisions  for  so  doing. 
But  if  the  board  "shall  not  deem  such  bridge 
or  culvert  of  sufficient  Importance  to  justify 
an  appropriation  from  the  county  treasury 
for  the  building  or  repairing  thereof,  the 
trustee  of  the  township  in  which  Is  located 
such  bridge  or  culvert  may  appropriate  any 
part  of  the  road  fnnd  in  tbe  township  treas- 
ury for  that  purpose.  If  he  shall  deem  it  right 
and  expedient  to  do  so."  The  material  pro- 
visions of  this  section  as  formerly  embraced 
in  section  19  of  the  highway  statute  of  1888 
(Acts  1883,  p.  62,  a  56),  as  amended  In  1885 
(Acts  1885,  p.  203,  c.  81. 1  8;  Elliott's  Supp. 
{  1588),  were  interpreted  and  construed  by 
tbjs  court  In  the  appeal  of  Board  of  Oommls- 
Bioners,  etc.,  v.  Washington  Township,  121 
Ind.  379,  23  N.  E.  257.  It  was  held  In  the 
latter  case  that  under  the  provisions  of  the 
section  then  In  question  the  board  of  com- 
missioners was  not  relieved  of  its  general 
duty  to  maintain  and  repair  county  bridges 
en  public  highways.  See,  also,  00  far  as  ap- 
plicable. Board,  etc.,  v.  Mutchler,  137  Ind. 
140,  36  N.  E.  534;  Board,  etc,  v.  Wagner, 
188  Ind.  609,  88  N.  B.  IH ;  Board,  etc.,  v. 
Nichols,  139  Ind.  611,  38  N.  B.  526;  Board, 
etc,  V.  SlsBon,  2  Ind.  App.  311,  28  N.  E.  374, 
and  cases  there  cited.  In  fact  tbe  Legisla- 
ture, in  enacting  section  7779,  supra,  upon 
which,  as  heretofore  stated,  this  proseco- 
tlon  Is  based,  appears  to  have  recognised  that 
it  was  the  duty  of  the  board  of  commission- 
ers to  repair  bridges  and  culverts  upon  the 
highways  therein  mentioned  and  contenipiat- 
ed,  for  it  will  be  observed  that  by  that  part 
of  the  section  Italicised  It  te  expressly  pro- 
vided that  tbe  board  of  commissioners,  in 
making  such  repairs,  may  rq»ir  bridges  or 
culverts  wherever  necessary,  etc,  regardless 
of  the  fact  that  there  may  be  no  appropria- 
tion therefor,  and  pay  for  Hie  same  out  of 
any  money  in  tbe  county  treasury  not  other- 
wise appropriated. 

It  Is  manifest,  under  the  facts  alleged, 
that  there  Is  no  showlntr  that  appellee  vio- 
lated tbe  statute  by  falling  either  to  coo- 
struct  or  repair  the  bridge  to  which  tbe  Im- 
passable condition  of  the  highway  Is  at- 
tributed. On  any  view  of  the  case,  the  affi- 
davit must  be  held  to  be  insufficient,  and  the 
motion  to  quash  was  properly  sustained. 

Judgment  affirmed. 


(m  Ind.  S8») 
CLEVELAND,  O..  C.  &  ST.  L.  RT.  00.  v. 

LYNN.    (No.  21,239.) 

(Supreme  C!ourt  of  Indiana.    Jan.  27,  1909.) 

Appkal  and  E^bob  (I  835*)  —  Reiteabino  — 

CONTKNTIONS  OTHBB  TBAN  THOBS  MADB  ON 

THE  HeabIRO. 

Where,  in  the  original  hriefB,  appellant  did 
not  make  the  point  that  an  Instmction  given  at 
spipellee's  reqaest  was  erroneous,  bi^t  presented 
the  question  only  of  that  instruction  and  an  in- 
atniction  given  at  appellant's  request  being  in- 
consistent and  calculated  to  mislead  the  Jury, 
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and  appellee  contended  merely  that  the  instrnc- 
tion  given  at  his  request  was  good  and  not  in 
conflict  with  the  Instruction  given  at  appellant's 
request,  and  did  not  even  suggest  that  the  in- 
struction given  at  appellant's  request  was  erro- 
neous, but  tacitly  conceded  that  it  was  good, 
while  the  Supreme  Court  might  not  refuse  to 
entertain  a  petition  for  a  rehearing  predicated 
upon  points  not  raised  in  the  original  briefs,  if 
to  do  so  would  work  manifest  injustice,  such  a 
case  is  not  presented. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  3242 ;   Dec.  Dig.  i  835.*] 

On  petition  for  rehearing.    Petition  over- 
mled. 
For  former  opinion,  see  85  N.  E.  999. 

PER  CURIAM.  Appellee  has  filed  his  pe- 
tition, supported  by  an  able  brief,  for  a  re- 
hearing tn  this  cause,  on  tbe  grounds  that 
this  conrt  erred  in  holding  tbat  there  Is  a 
conflict  between  Instruction  No.  10,  given  at 
tbe  request  of  appellee,  and  Instruction  No. 
19,  given  at  the  request  of  appellant;  also, 
in  holding  or  intimating  that  instruction  No. 
10  was  not,  and  is  not,  a  correct  statement 
of  the  law  applicable  to  tbe  facts  and  the 
evidence;  In  holding,  or  Implying,  that  it  is 
not  necessary  for  the  conrt  to  pass  upon  tbe 
correctness  of  instruction  No.  19;  in  holding, 
or  implying,  tbat  appellant,  by  requesting  in- 
struction No.  19  claimed  by  appellee  to  be  er- 
roneous, and  in  conflict  witb  instruction  Na 
10,  could  entitle  appellant  to  a  reversal  as 
an  Invited  error;  in  reversing  the  Judgment 
by  reason  of  alleged  conflict  between  Instruc- 
tion Na  10,  asked  by  appellee  and  given,  and 
claimed  to  be  correct,  and  Instruction  No.  19, 
given  at  tbe  request  of  appellant,  and  now 
claimed  to  be  incorrect 

In  tbe  original  briefs  of  tbe  parties,  ap- 
pellant did  not  make  the  point,  or  cite  any 
authority,  or  discuss  the  question,  as  to 
whether  Instruction  No.  10  was  erroneous  or 
not,  but  made  tbe  point,  and  presented  tbe 
question  only  of  tbe  two  instructions  being 
Inconslstrat  and  calculated  to  mislead  tbe 
Jury.  Appellee  contented  himself  with  the 
insistence  tbat  Instruction  No.  10  was  good, 
and  that  it  was  not  in  conflict  with  instruc- 
tion No.  19,  and  did  not  even  suggest  tbat 
No.  19  was  not  a  good  Instruction;  on  tbe 
contrary,  tacitly  conceded  that  it  was.  "Whilst 
tbe  court  might  not  refuse  to  entertain  a  pe- 
tition for  a  rehearing  predicated  upon  points 
not  raised  in  tbe  original  points  or  briefs.  If 
to  do  so  would  work  manifest  Injustice,  we 
do  not  think  this  is  such  a  case.  It  was  up- 
on the  presentation  made  by  tbe  parties  tbat 
tbe  original  opinion  was  based,  and  was  the 
reason  for  the  language  employed  in  tbe  opin- 
ion, when  tbe  court  said,  "We  are  not  called 
upon  to  determine  whether  Instruction  No. 
19  should  have  been  given,"  etc.,  for,  as  pre- 
sented, tbe  conflict  between  tbe  two  instruc- 
tions Is  manifest,  and,  taken  together,  could 
lead  to  but  one  result 

The  petition  for  rehearing  is  overruled. 


an  Ind.  ill) 
TBUELOVB  et  al.  v.  TBUBLOVB  et  aL» 
(No.  21,388.) 
(Supreme  Court  of  Indiana.     Jan.  28,  1009.) 

1.  Descent  and  Distribution  (J  6*)  —  Stat- 
utes. 

The  statutes  regulating  the  descent  and  dis- 
tribution of  property  contain  the  entire  law  on 
the  subject,  so  that  one  claiming  the  estate  of  a 
decedent,  or  an  interest  therein,  must  ^oint  ont 
the  statutory  provision  under  which  it  is  ac- 
quired. 

[EM.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  IMg.  i  25 ;  Dec.  Dig.  §  6.*] 

2.  Statutes  (§  222*)— Construction— Rbfiw- 
ENCE  TO  Common  Law, 

Though  the  descent  and  distribution  of 
property  is  governed  entirely  by  statute,  the 
common  law  may  be  considered  In  determining 
the  construction  of  tbe  statutes  and  the  mean- 
ing of  the  words  and  terms  employed  therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  301 ;   Dec.  Dig.  i  222.*] 

3.  Statutes  (|  222*)— Consteuctiow— Rkfkb- 
ENCE  TO  Common  Law. 

When  words  of  a  definite  signification  un- 
der the  common  law  are  used  in  a  statute  in- 
tended to  remedy  defects  in  or  to  supersede  the 
common  law,  and  there  is  nothing  to  show  that 
such  words  are  used  in  a  different  sense,  they 
are  deemed  to  have  been  employed  in  their 
known  and  defined  common-law  meaning. 

[Ed.  Note.— For  other  cases,  see  Statntes, 
Cent  Dig.  f  301 ;  Dec  Dig.  §  222.*] 

4.  BASTABDS   (I   100*)— INHEKITANCK. 

Since  a  bastard  at  common  law  was  filius 
nullius,  he  was  therefore  kin  of  nobody,  and 
had  no  ancestor  from  whom  any  inheritable 
blood  could  be  derived. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  |  250;    Dec.  Dig.  §  100.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  717,  718;    vol.  8,  p.  7588.] 

6.  Bastabds  (I  97*)— Inhebitanoe— Statutes. 
Bums'  Ann.  St  1908.  $  2908,  providing 
that  illegitimate  children  shall  inherit  from  the 
mother  as  if  they  were  legitimate,  and  through 
the  mother,  if  dead,  any  property  or  estate 
which  she  would,  if  living,  have  taken  by  gift, 
devise,  or  descent  from  any  other  person,  does 
not  grant  to  the  children  of  an  illegitimate  child 
the  right  to  inherit  in  case  the  parent  is  not  liv- 
ing. 

[Eld.   Note. — B^or   other   cases,    see   Bastards, 
Cent  Dig.  S  248 ;  Dec.  Dig.  S  97.*] 
6.  Bastakds  (8  97*)— INHBWTANCB— Statutes 

—    CONSTBUCTIOH     —    "CHUD"     —    *'CHIL« 

dben"— "Broth  eb"—"Sisteh." 

The  words  "child,"  "children,"  "brother" 
or  "sister,"  in  Bums'  Ann.  St  1908,  ^  2992. 
2993,  2990,  relating  to  descent,  mean  legitimates 
only,  so  that  on  the  death  of  an  intestate  leav- 
ing neither  children  nor  other  descendants,  nor 
husband,  father,  or  mother,  but  a  brother  of  the. 
full  blood,  and  the  descendants  of  two  illegiti- 
mate half-brothers,  the  surviving  brother  took 
the  entire  estate. 

[Ed.  Note.— E'or  other  cases,  see  Bastards, 
Ont  Dig.  §  248 ;    Dec.  Dig.  §  97.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  884,  885:  vol.  2,  pp.  1115-1140; 
vol.  8,  p.  7C01 ;   vol.  7,  pp.  6522,  6523.] 

Appeal  from  Circuit  Court,  Owen  County; 
J.  W.  Williams,  Judge. 

Action  by  Mary  E.  Truelove  and  others 
against  Emellne  Truelove  and  others  for  par- 
tition.   Judgment  for  plaintiffs  for  less  than 
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the  relief  demanded,  and  they  appealed  to  the 
Appellate  Court,  by  which  the  cause  was 
transferred  to  the  Supreme  Court    Revers- 
ed, with  instructions. 
See  86  N.  B.  lOOa 

Willis  Hlckam,  for  appellants.  I.  H.  Fow- 
ler and  J.  C.  Robinson,  for  appellees. 

MONKS,  J.  This  was  an  action  for  parti- 
tion and  to  quiet  title  to  the  real  estate  de- 
scribed in  the  complaint  The  questions  in- 
volved are  presented  by  the  exceptions  of 
appellants  to  the  conclusiona  of  law.  It  ap- 
pears from  the  special  finding  that  on  Oc- 
tober 1,  1903,  Caroline  E.  Coats  died  intes- 
tate the  owner  in  fee  simple  of  the  land  in 
controversy;  that  she  left  surviving  her  no 
children,  or  their  descendants,  no  husband, 
and  no  father  or  mother.  The  mother  of 
the  said  Caroline  B.  Coats  was  the  mother 
of  two  legitimate  children,  said  Caroline  and 
her  brother,  Timothy  W.  Truelove,  and  of 
two  illegitimate  sons  by  an  unknown  father. 
Said  Caroline  left  surviving  her  her  said 
brother,  Timothy  W.  Truelove,  and  the  de- 
scendants of  the  two  illegitimate  sons  of  her 
mother,  both  of  whom  were  dead  at  the 
time  of  her  death.  Appellants  claim  to  own 
all  of  said  real  estate  as  the  heirs  of  Tim- 
othy W.  Truelove,  the  brother  of  the  de- 
ceased. Appellees  claim  an  interest  in  said 
real  estate  as  heirs  of  said  Caroline,  through 
their  fathers,  her  illegitimate  half-brothers. 
The  conclusions  of  law  were  to  the  effect 
that  appellants,  as  the  heirs  of  Timothy  W. 
Truelove,  were  the  owners  in  fee  simple  of 
the  undivided  one-third  of  said  land,  and 
that  the  descendants  of  each  of  said  illegit- 
imate half-brothers  of  the  deceased  were  the 
owners  in  fee  simple  of  the  undivided  one- 
third  of  said  land. 

Sections  3,  4,  and  6  of  the  statutes  of  de- 
scent being  sections  2992,  2993,  and  2996  of 
Bums'  Annotated  Statutes  of  1908,  are  as  fol- 
lows: 

"Sec.  3.  If  any  intestate  shall  die  without 
lawful  issue  of  their  descendants  alive,  one 
half  of  the  estate  shall  go  to  the  father  and 
mother  of  such  intestate,  as  Joint  tenants,  or, 
if  either  be  dead,  to  the  survivor,  and  the 
other  half  to  the  brothers  and  sisters  and  to 
the  descendants  of  such  as  are  dead,  as  ten- 
ants In  common. 

"Sec  4.  If  there  be  neither  father  nor 
mother,  the  brothers  and  sisters  of  the  in- 
testate living,  and  the  descendants  of  such 
as  are  dead,  shall  take  the  Inheritance  as 
tenants  in  common.  If  there  be  no  brothers 
or  sisters  of  the  Intestate  or  their  descend- 
ants, the  father  and  mother  shall  take  the 
inheritance  as  Joint  tenants;  and  if  either 
.be  dead,  the  other  shall  take  the  estate." 

"Sec.  6.  Kindred  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood; 
but  If  the  estate  shall  have  come  to  the  in- 
testate by  gift  devise  or  descent  from  any 
ancestor,  those  only  who  are  the  blood  of 
such  ancestor  shall  Inherit:    Provided,  that 


on  the  failure  of  such  kindred  other  kindred 
of  the  half  blood  shall  inherit  as  if  they  were 
of  the  whole  blood." 

It  was  held  by  this  court  in  dond  v.  Bruce, 
61  Ind.  171,  that:  "Our  statutes  regulating 
the  descent  and  distribution  of  property  em- 
bodies the  entire  law  upon  the  subject  It 
provides  for  every  conceivable  cause."  One 
claiming  the  estate  of  a  deceased  person  or 
any  Interest  therein  must  in  order  to  estab- 
lish his  claim,  point  to  some  provision  of 
the  statute  giving  it  to  him.  Appellants  and 
appellees  both  point  to  sections  3  and  4, 
supra,  as  establishing  their  respective  claims 
to  the  property  in  controversy.  Appellants 
contend  that  the  terms  "brothers  and  sisters" 
and  "their  descendants"  mean  and  apply  to 
legitimate  brothers  and  sisters,  either  of  the 
whole  or  half  blood,  or  their  descendants; 
while  the  appellees  contend  that  these  terms 
mean  atad  apply  to  illegitimate  as  well  as  le- 
gitimate brothers  and  sisters  and  their  de- 
scendants, and  entitle  them,  as  the  descend- 
ants of  said  illegitimate  brothers,  to  share 
with  the  heirs  of  the  legitimate  brother  in 
the  distribution  of  the  estate  of  Caroline  E. 
Coats.  Appellees  also  contend  that  we  can- 
not look  to  the  rules  of  the  common  law 
when  construing  our  statutes  of  descent; 
that  they  have  no  application  to  our  law  on 
that  subject  and  they  refer  to  Webster's  def- 
inition of  "brother  and  sister"  and  "half 
brother  and  sister"  as  being  the  grnide  which 
should  control  us  in  construing  said  sections. 

While  it  is  true  that  the  descent  and  dis- 
tribution of  the  property  in  this  state  is 
governed  entirely  by  statute,  it  is  also  true 
that  in  the  construction  of  said  statutes 
and  determining  the  meaning  of  the  words 
and  the  terms  employed  we  are  to  look  to 
the  meaning  attached  to  such  words  and 
terms  by  the  common  law.  Statutes  which 
are  Intended  to  remedy  defects  in  or  super- 
sede the  common  law  must  be  read  and  con- 
strued in  the  light  of  that  law.  When  words 
of  a  definite  signification  under  the  common 
law  are  used  in  such  statutes,  and  there  is 
nothing  to  show  that  they  are  used  in  a  dif- 
ferent sense,  they  are  deemed'  to  be  employ- 
ed in  their  known  and  defined  common-law 
meaning.  Black  on  Interpretation  of  Laws, 
pp.  232,  233;  2  Lewis'  Sutherland,  Stat 
Const.  {  455,  and  cases  cited  in  note  24;  Holt 
V.  Agnew,  67  Ala.  360;  Walton  v.  State,  62 
Ala.  197;  McCool  v.  Smith,  1  Black,  459,  17 
L.  Ed.  218;  Rice  v.  Railroad  Co.,  1  Black, 
358, 17  L.  Ed.  147;  Ma^o  v.  Wilson,  1  N.  H.  53; 
Brocket  v.  Ohio,  etc.,  R,  Co.,  14  Pa.  241,  63 
Am.  Dec.  534;  Allen's  Appeal,  99  Pa.  196,  44 
Am.  Rep.  101;  Apple  v.  Apple,  38  Tenn.  348; 
Burk  V.  State,  27  Ind.  430,  431;  State  v.  Ber- 
detta,  73  Ind.  185,  188,  196,  197,  38  Am.  Rep. 
117.  It  was  said  by  this  court  in  Jackson 
V.  Hocke,  84  N.  E.  830:  "At  common  law  an 
Illegitimate  child  was  considered  the  son  of 
nobody.  He  was  sometimes  called  'Alius 
nuUius'  (the  son  of  no  one),  and  sometimes 
'Alius  populi'   (the  son   of  the  people)."  1 
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Blackstone,  Commentaries,  458,  450;  2  Kent, 
Gommentaries,  211,  212;  5  Cyc.  639-648; 
Bingham  on  Descendants,  p.  419;  Blacklaws 
y.  Milne,  82  III.  505,  15  Am.  Rep.  339;  Sim- 
mons T.  Boll,  21  Ala.  501,  56  Am.  Dec.  257, 
and  notes  on  pages  258,  261-265.  It  Is  said 
In  Blackstone,  Commentaries,  p.  459:  "A  bas- 
tard  cannot  be  an  heir  to  any  one;  neither 
can  he  have  heirs,  but  of  his  own  body,  for, 
being  nulllus  fillns,  he  is  therefore  a  kin  of 
nobody,  and  has  no  ancestor  from  whom  any 
Inheritable  blood  can  be  dwlved."  It  is  a 
rule  of  construction  that  prima  facte  the 
word  "child,"  "children,"  or  other  terms 
of  kindred,  when  used  eWaet  in  a  statute  or 
will,  means  legitimate  child  or  children  or 
kindred.  5  Cyc.  640;  Bingham  on  Descents, 
483;  McDonald  v.  Pittsburg,  etc.,  R.  Co.,  144 
Ind.  459,  461,  48  N.  B.  447,  82'Ii.  R.  A.  800, 
66  Am.  St  Rep.  185,  and  cases  cited;  Black- 
laws  y.  Milne,  supra;  McCooI  y.  Smith.  1 
Black,  459,  17  L.  Ed.  218;  Kent  y.  Barker, 
68  Mass.  585;  Curtis  y.  Hewins,  62  Mass.  294; 
Minot  y.  Harris,  132  Mass.  681;  Hayden  y. 
Barrett,  172  Mass.  472,  474,  52  N.  B.  530,  70 
Am.  St  Rep.  295;  Croon  y.  Phelps'  Adm'x, 
94  Ky.  218,  21  S.  W.  874,  23  U  B.  A.  753,  and 
note  on  pages  754-768." 

When  therefore  the  word  "child,"  "diU- 
ir&a,"  "brother,"  or  "slater"  Is  used  in  the 
ktatnte  of  descent.  It  must  be  held  to  mean 
'legitimate  child,  children,  brother,  or  sister, 
unless  the  language  of  the  statute  clearly 
shows  that  tbey  were  oaed  la  a  dUterent 
Bmse.  It  Is  eyldent  therefore  that  the  Leg- 
Islatnre  employed  the  words  "brother  and 
sister  or  their  descendants"  in  this  sense  in 
said  sections  8  and  4  quoted  above.  It  is 
manifest  that  had  the  mother,  legitimate 
'brother,  and  the  two  illegitimate  brothers 
snrviyed  Caroline  B,  Coats,  under  section 
8  of  the  statute  of  descent,  being  section 
2992,  Bums'  Ann.  St  1006,  the  mother  and 
the  legitimate  brother  would  have  taken  all 
of  her  estate  to  the  exdntion  of  the  two  il- 
legitimate brothers. 

'  It  is  earnestly  insisted  by  appellees  that. 
In  determining  the  meaning  of  the  sections 
In  question,  the  court  must  look  to  the  pro- 
vision of  section  8  of  the  statute,  being  sec- 
tion 2998,  Bums'  Ann.  St  1908,  which  pro- 
vides: "Illegitimate  children  shall  inherit 
from  the  mother  as  if  they  were  legitimate, 
and  through  the  mother,  If  dead,  any  proper- 
ty or  estate  which  she  would,  if  living,  have 
taken  by  gift,  devise  or  descent  from  any 
other  person."  Appellees'  contention  is  that 
while  this  section  of  the  law  does  not  govern 
the  descent  of  said  real  estate  in  this  case 
and  appellees  do  not  take  under  it  it  must 
be  considered  in  connection  with  sections  8, 
4,  and  6,  being  sections  2992,  2993,  and  2990, 
Burns'  Ann.  St  1908,  in  determining  the 
meaning  of  the  words  "brothers  and  sisters" 
in  said  sections,  and  therefore  the  rights  of 
appellees  in  this  case. 


Section  8  (section  2998),  supra,  while  K  en- 
ables  the  illegitimate  child  to  inherit  proper 
ty  Its  mother  would  have  taken  if  living; 
does  not  by  its  terms  grant  to  the  children 
of  such  illegitimate  child  such  ri(^t  in  case 
said  parent  Is  not  living,  and  the  terms  there- 
of cannot  be  extended  so  as  to  give  such 
right  Curtis  v.  Hewins,  52  Mass.  294;  Pratt 
y.  Atwood,  108  MaB&  40,  41;  Sonford  y. 
Marsh.  180  Mass.  210,  62  N.  B.  268;  Williams 
V.  Kimball,  35  Ena.  60,  16  South.  783,  26  U 
VL.  A.  746,  48  Am.  St  Rep.  2S&  The  case  of 
Parks  y.  Klmes,  100  Ind.  148,  is  cited  to  sup- 
port appellees'  contention.  In  that  case  the 
claimant  to  the  estate  in  controversy  was 
plainly  and  clearly  within  the  express  words 
of  section  8  (section  2968),  supra,  and  was 
therefore  awarded  the  estate  because  her 
mother,  if  living,  would  have  inherited  said 
estate  from  her  son.  Said  section  8  (section 
2998)  gave  the  illegiUmate  child  that  which 
the  mother  would  have  taken  from  ber  legit- 
imate son,  had  she  survived  him.  Numerous 
decisions  of  the  courts  of  other  states  are 
cited,  as  supporting  appellees'  contention 
that  where  the  statute  gives  an  illegitimate 
child  the  right  to  inherit  what  Its  mother 
would  have  taken  if  living,  such  right  will 
be  extended  to  its  descendants,  if  the  il- 
legitimate child  be  dead;  but  these  decisions 
are  based,  so  far  as  we  have  been  able  to 
ascertain,  upon  statutes  clearly  conferring 
upon  descendants  of  Illegitimate  children  the 
right  to  inherit  that  which  would  have  been 
taken  by  their  parents  if  living,  provlBlons 
not  contained  in  said  sections  of  our  sta^ 
utes. 

Under  the  facts  shown  by  the  special  find- 
ing,  the  entire  estate  of  Caroline  B.  Coats 
descended  to  her  legitimate  brother,  Tim- 
othy W.  Tmelove,  and  from  him  to  appel- 
lants. 

Judgment  reversed,  with  Instractlons  to  re- 
state the  conclusions  of  law  and  render  Judg- 
ment in  conformity  with  this  opinion. 

an  Ind.  sm 

BTTER  y.  GLBVELAND,  O,  O.  ft  ST.  U  BZ. 

CO.    (No.  21,148.) 

(Supreme  Court  of  Indiana.    Jan.  26,  1006.) 

1.  Casbixbs   ((  13*) -RBotii.ATioir— Statutss 
— CoHsrntucnOR. 

The  Legislature,  by  passing  Acta  1905,  ik 
8S,  c.  53,  regulating  camera,  prohibiting  unjust 
discrimination  in  rates,  and  providing  that  noth- 
ing shall  prevent  the  lasuanoe  of  oommutation 
tickets,  etc,  did  not  Intend  to  prohibit  all  com^ 
petition  in  passenger  business  on  the  part  of 
lallroad  companies,  and  the  right  of  a  railroad 
company  to  compete  with  a  traction  railroad 
company  for  passenger  business  is  not  denied. 

[B2d.  Note.— For  other  eases,  see  CSartJera,  De& 
EHg.  S  18.«1 

2.  Gabbixbs  d  18*)— RS0UI.A.TI01T— STATirras 

— OONSTBUCTIOH— "CoJOnjTATlOW    TtCKKT." 

Acts  1906,  p.  06,  c.  53,  t  14,  prohibits  un- 
just discrimination  in  rates  on  the  part  of  ratt- 
road  companies,  but  provides  that  nothing  shall 
prevent  me  iasnance  of  commutation  passenger 
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ticket*.  A  nllToad  .compuiy,  to  compete  with  k 
traction  company  for  passencer  bnainen  be- 
tween designeted  point*,  sold  tickets  at  a  reduc- 
ed rate  good  for  a  continnona  pawaga  in  tither 
direction  between  audi  point*.  Tlie  tickets  were 
in  two  parts  and  were  good  either  for  a  ronnd- 
trip  passage  for  one  peison,  or  for  the  passage 
of  two  persons  one  waj.  It  was  stlpuMted  in 
each  of  the  parts  of  the  ticket  that  it  wa«  to  b* 
void  after  30  days  from  date  of  sale.  The  tick- 
ets at  the  desi^ated  points  were  sold  to  all 
persons  who  desired  them  on  the  payment  of  the 
reduced  rate.  HiM,  that  the  tickets  were  com- 
mntation  tickets  within  the  statute  defined  as  a 
ticket  issued  at  a  reduced  rate  by  a  carrier  en- 
titling the  holder  to  be  carried  orer  a  given 
route  a  given  nnmlwr  of  times  or  an,  unlimited 
number  of  times  dnriiig  a  fixed  period. 

[EA.  Note.— For  other  cases,  see  Oarrieis,  De& 
Dig.  I  18.* 

For  other  definitions,  see  Words  and  Fhrases^ 
TOl.  2,  p.  1846.} 

Appeal  from  Circuit  Court,  Montgomery 
Coimty;   Jere  West,  Judge.    . 

Action  by  Jacob  R.  Etter  against  the 
CSeveland,  Cincinnati,  Chicago  &,St  Louis 
Bailway  Company.  From  a  Judgment  sua- 
taluing  a  demurrer  to  the  complaint,  plain- 
tur  appeals.    Affirmed. 

M.  R  Olodfelter  ftnd  Harry  N.  Fine,  for 
appellant  L.  J.  Hackney,  8.  G.  Kennedy, 
BenJ.  Crane,  and  Qias.  M.  McCabe,  for  ai>- 
pellea 

JORDAN,  .0.  J.  This  action  waa  Institut- 
ed by  appellant  on  Decembo'  22,  180&,  to 
recover  the  penalty  provided  by  section  16  of 
an  act  of  the  Legislature  "providing  for  the 
creation  of  a  railroad  commission,"  approved 
February  28,  1005  (Acta  1905,  p.  9d,  a  53). 
Appellee  railroad  company  demurred  to  the 
complaint  for  insufilclency  of  facts.  Tbis 
demurrer  was  austained  and  Judgment  ren- 
dered by  the  court  against  appellant  on  the 
demurrer.  He  appeals  and  assigns  as  er- 
ror that  the  court  erred  In  sustaining  tbe 
demurrer  to  bis  complaint 

The  complaint  among  others,  alleges  tbe 
following  facta:  Appellee  is  a  duly  Incor- 
porated railroad  company  and  engaged  as  a 
common  carrier  In  the  transportation  of  pas- 
sengers and  freight  For  five  years  and 
over  It  bas  been  the  owner  and  operator  of 
a  railroad  line  which  extends  from  the  dty 
of  Indianapolis,  Ind.,  to  tbe  dty  of  Peoria, 
In  tbe  state  of  Illinois.  Tlie  city  of  Craw- 
fordsvllle,  situated  in  Montgomery  county, 
Ind.,  is  a  regular  station  on  appellee's  line 
of  railway,  at  which  passengers  are  receiv- 
ed and  discharged  from  passenger  trains 
which  are  run  and  operated  by  appellee  over 
Its  said  line  of  railway.  There  are  two  oth- 
er stations  on  said  line  east  of  Crawfords- 
Tllle  at  which  passengers  are  also  received 
and  discharged,  vis.,  Linnsburg  and  the 
town  of  New  Ross.  Tbe  latter  town,  It  is 
averred.  Is  11  miles  distant  ttom  Crawfords- 
▼ille  and  11  miles  nearer  to  the  dty  of  In- 
dianapolis than  is  the  dty  of  Crawfordsvlll& 


Between  these  latter  dtles  there  Itas  been 
constructed  and  is  in  operation  an  Interurban 
electric  traction  railroad,  which  is  also  al- 
leged to  be  a  common  carrier,  over  which  a 
numbers  of  cars  are  run  each  day  at  certain 
intervals  from  the  dty  of  CrawfordsvlUe  to 
the  city  of  Indianapolis  for  tbe  transporta- 
tion of  passengers,  Tbe  rate  for  trans- 
ix>rtlng  passengers  over  this  traction  road 
from  the  city  of  CrawfordsvlUe  to  tbe  city 
of  Indianapolis  Is  75  oenta  for  each  passenger 
one  way,  and  $li40  for  a  round-trip  ticket 
between  said  cities^  Before  this  traction 
line,  commenced  to  carry  passengers  from 
CrawfordsvlUe  to  Indianapolis  at  said  rate, 
appellee  company  charged  each  passenger 
carried  over  Its  road  from  Crawfordsvllle  to 
Ibdlanapolis  for  a  single  trip  $1.30,  or  $2.35 
for  what  is  termed  or  known  as  a  "round- 
trip  ticket"  After  said  traction  company 
commenced  to  carry  passengers  over  Its  road 
between  the  aforesaid  dties  at  the  rates 
above  mentioned,  appellee  company  issued 
certain  passenger  tickets  and  placed  them 
on  sale  and  sold  them  at  its  station  at  Craw- 
fordsvlUe and  at  no  other  stations  on  its 
said  road  east  or  west  of  said  city  of  Craw- 
fordsvllle, except  the  dty  of  Indianapolis. 
These  tickets  were  sold  to  all  persons  apply- 
ing for  them  at  said  statltm  of  Crawfords- 
vllle at  the  rate  of  $1.40  and  were  received 
and  accepted  by  appellee  company  for  pas- 
sage one  way  over  Its  road  from  Crawfords- 
vUIe  to  Indianapolis  for  two  passengers  or 
for  a  round  trip  between  said  stations  for 
one  passenger.  The  tickets  were  generally 
known  as  "two-trip  tickets"  and  were  placed 
by  appellee  at  said  station  of  CrawfordsvlUe 
for  general  use  to  all  persons  desiring  to  pur- 
chase them.  Tbe  complaint  avers  tbat  the 
tickets  were  Issued  and  sold  by  appellee  at 
said  station  of  CrawfordsvlUe  for  tbe  pur- 
pose of  competing  with  said  traction  lins 
of  rsilway  in  the  transportation  of  passen- 
gers between  CrawfordsvlUe  and  Indianapo- 
lis. The  tickets  so  Issued  and  sold  by  appel- 
lee consisted  of  two  parts,  attached  to  each 
other,  and  are  as  follows: 

"Issued  by  Cleveland,  Cln„  Chi.,  St  Louis 
Ry.  Co.  The  Big  Four  Route.  Gk>od  for 
one  continuous  passage  tai  either,  direction 
between  Crawfordsvllle,  Ind.,  and  Indianap- 
olis, Ind.  Void  after  thirty  days  from  date; 
of  sale  as  stamped  on  back.  (Form  2  T.) 
H.  J.  Meln,  O.  P.  A. 

"Issued,  by  Cleveland,  Cln.,  Chi.,  St  Louis 
Ry.  Co.  Tbe  Big  Four  Route.  Good  for 
one  continuous  passage  In  either  direction 
between  Crawfordsvllle,  Ind.,  and  Indianap- 
olis, Ind.  Void  after  thirty  days  from  date 
of  sale  as  stamped  on  back.  (Form  2  T.) 
H.  J.  Meln,  G.  P.  A." 

By  the  means  and  use  of  these  tickets  a 
passenger  thereby  secured  &  cheaper  rate 
per  mUe  from  Crawfordsvllle  to  Indlanapolla 
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than  was  the  rate  per  mile  to  Indianapolis 
from  any  of  the  stations  on  appellee's  line 
west  of  the  city  of  CrawfordavlUe.  Appel- 
lant Is  a  physician,  engaged  In  the  general 
practice  of  his  profession  of  medicine,  and 
It  Is  alleged:  That  on  the  224  day  of  Novem- 
her,  1905,  he  was  In  said  town  of  New  Ross, 
the  aforesaid  station  on  appellee's  road,  and 
was  required  to  go  from  said  town  to  In- 
dianapolis on  professional  business.  That 
he  applied  to  appellee's  ticket  agent  at  said 
station  of  New  Ross  for  a  ticket  from  that 
station  to  Indianapolis  over  appellee's  road; 
tliat  In  order  to  secure  said  ticket  he  was 
compelled  to  and  did  pay  therefor  the  price 
of  $1,  which  amount  was  the  regular  fare 
one  way  from  said  station  to  Indianapolis, 
although  the  town  of  New  Ross  Is  11  miles 
nearer  Indianapolis  than  Is  the  dty  of 
Crawfordsvllle.  Wherefore  the  plaintiff  de- 
mands Judgment  for  $500,  etc.  Counsel  for 
appellant  argue  and  Insist  that  bythe  sale  of 
the  railroad  tickets  in  question  appellee  rail- 
way company  was  guilty  of  an  unjust' dis- 
crimination and  thereby  violated  the  provi- 
sions of  section  14  of  the  railroad  statute  of 
1905,  supra.  Or,  In  other  words,  they  con- 
tend that  "by  placing  on  sale  at  Crawfords- 
vllle and  Indianapolis  a  certain  klud  of  pas- 
senger ticket  for  the  use  of  the  general  pub- 
lic, and  at  the  same  time  requiring  the  gen- 
eral public  at  all  Intermediate  stations  to 
pay  the  old  price,  almost  twice  as  mncli  per 
mile,  appellee  was  not  only  guilty  of  palpa- 
ble discrimination  against  localities,  but 
was  also  guilty  of  discrimination  against  ev- 
ery person  who  was  compelled  to  pay  the 
higher  rate."  They  further  Insist  that  "the 
sale  of  these  cheap  tickets  only  at  Craw- 
fordsvllle and  Indianapolis  Induced  people 
along  the  line  at  Intermediate  stations  to  buy 
a  one-way  ticket  from  the  home  station  to 
Crawfordsvllle,  although  the  latter  town 
was  further  away  from  Indianapolis  than 
the  home  station.  In  order  to  get  the  benefit 
of  this  low  rate  to  the  capital  city." 

Section  16  of  the  act  in  question  provides: 
"In  case  any  railroad  company  subject  to 
tills  act  shall  do,  cause  to  be  done,  or  per- 
mit to  be  done,  any  matter,  act  or  thing 
In  this  act  prohibited,  or  declared  to  be  un- 
lawful, or  shall  omit  to  do  any  act,  matter 
or  thing  therein  required  to  be  done  by  It, 
such  railroad  company  shall  be  liable  to  the 
person  or  persons,  firm  or  corporation  injur- 
ed thereby  for  the  damages  sustained  In  con- 
sequence of  such  violations,  and  in  case  said 
railroad  company  shall  be  guilty  of  extor- 
tion or  discrimination  as  by  this  act  defined, 
then  In  addition  to  such  damages,  such  rail- 
road company  shall  pay  to  the  person,  firm 
or  corporation  injured  thereby  a  penalty  of 
not  less  than  $100.00  nor  more  than  $500.00, 
to  be  recovered  by  civil  action  in  any  court 
of  competent  Jurisdiction  In  any  county  Into 
or  through  which  such  railroad  may  ran. 
•    •    •  "    The  insistence  of  counsel  for  ap- 


pellee Is  that  the  lower  court  did  not  err 
In  sustaining  the  demurrer  to  the  complaint 
for  the  reason  that  section  16,  as  well  as  the 
act  generally.  Is  unconstitutional  by  reason 
of  the  limitation  contained  In  section  21  of 
said  act,  which  reads  as  follows:  "Provided, 
that  this  act  shall  not  apply  to  street  or  in- 
terurban  railroads,  except  as  section  three 
substitutes  the  railroad  commission  created 
hereby  for  the  auditor  of  state,  in  respect  to 
duties  pertaining  to  the  construction  and 
maintenance  of  Interlocking  works  at  cross- 
ings of  railroads  and  railroads  operated  by 
electricity."  It  Is  argued  that  excepting  In- 
terurban  railroads  from  the  application  of 
the  statute  renders  it  antagonistic  to  the 
Constitution  of  Indiana  and  also  the  four- 
teenth amendment  of  the  federal  Constitu- 
tion, for  the  reason  that  the  statute  is  there* 
by  made  to  discriminate  against  steam  rail- 
road companies  and  denies  to  appellee  com- 
pany equal  protection  of  the  law.  It  Is 
claimed  that  It  places  a  burden  upon  appel- 
lee company  and  other  railroad  companies  of 
like  character  that  it  does  not  place  upon 
other  corporations  similarly  situated.  Or, 
In  other  words,  It  is  asserted  that  the  prin- 
cipal question  is  this:  "While  there  is  a  dif- 
ference between  a  railroad  operated  by 
steam  and  one  operated  by  electricity.  Is  the 
difference  such  as  is  proper  to  Impose  a  pen- 
alty on  the  steam  railroad  compiinles  for 
acts  prohibited  by  the  statute  in  question 
and  not  proper  to  Impose  a  penalty  on  In- 
terurban  railway  companies?" 

As  a  second  reason  for  Justifying  the  rul- 
Ing  of  the  lower  court  in  sustaining  the  de- 
murrer  to  the  complaint,  counsel  assert  that 
the  railroad  passenger  tickets  in  question 
are  "commutation  tickets,"  which  are  ex- 
pressly excepted  from  the  prohibitions  of 
the  act  of  1905,  and  therefore  the  complaint 
must  be  held  insufficient  to  entitle  appellant 
to  recover  the  jwnalty  provided  by  section 
16,  supra.  In  this  appeal  we  have  to  deal  ex- 
clusively with  the  provisions  of  the  act  of 
1905,  supra,  and  are  not  concerned  with  the 
provisions  of  the  amendatory  act  of  1907 
(Acts  1907,  p.  454,  c.  241).  If  the  complaint 
In  this  case  is  Insufficient  on  demurrer  be- 
cause of  the  second  reason  advanced  by  ap- 
pellee's counsel,  then,  under  a  well-settled 
rule,  we  will  not  consider  or  determine  the 
constitutional  question  as  raised  or  present- 
ed. Turning  to  section  14  of  the  act  of  1905, 
we  find  that  this  section,  after  dealing  with' 
the  question  of  special  rates,  rebates,  char- 
ges, etc.,  on  the  part  of  the  railroad  com- 
panies, and  providing  what  shall  constitute 
an  unjust  discrimination,  further  provides, 
by  subdivision  "e,"  "that  nothing  in  this  act 
shall  prevent  •  *  *  the  Issuance  of  mile- 
age, excursion,  or  commutation  passenger 
tickets."  It  is  evident  that  the  Lieglslature, 
by  passing  the  statute  of  1905,  supra,  did  not 
Intend  thereby  to  break  down  or  stifle  all 
competition   in   passenger   business   on   the 
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part  of  railroad  companies.  This  view  Is 
supported  by  Interstate,  etc.,  Commission  ▼. 
Baltimore,  etc.,  R.  Oo.  (C.  C.)  43  Fed.  87; 
same  case  on  appeal,  145  U.  S.  263,  12  Sup. 
Gt  844,  36  L.  Ed.  600.  In  these  latter  cases 
party-rate '  tickets,  under  the  interstate  com- 
merce act,  were  involved  and  sustained  by 
the  court  These  tickets  were  "each  good  for 
a  party  of  ten  persons  at  the  rate  of  two 
cents  per  mile  per  capita,  while  single  pas- 
sengers were  charged  three  cents  per  mile." 
The  court  held  in  the  cases  cited  that  the 
tickets  neither  constituted  an  unjust  dis- 
crimination nor  an  undue  or  unreasonable 
preference  or  advantage  within  the  purview 
of  the  Interstate  commerce  act,  in  case  such 
party-rate  tickets  were  offered  to  the  public 
generally,  and  it  did  appear  that  the  rate 
charged  a  single  passenger  was  not  unrea- 
sonable. 

Under  the  alleged  facts,  the  right  of  ap- 
pellee, by  means  of  selling  and  furnishing  the 
tickets  in  question,  to  compete  for  passen- 
ger business  between  the  stations  of  Craw- 
fordsville  and  Indianapolis  with  the  traction 
railroad  company  mentioned  in  the  com- 
plaint, is  neither  expressly  nor  Impliedly  de- 
nied by  the  statute  These  tickets,  as  it  apr 
pears,  were  sold  for  $1.40,  a  reduced  rate. 
They  were  in  two  parts  and  were  good  and 
receivable  by  the  railroad  company  either 
for  a  round-trip  passage  for  one  person  be- 
tween the  stations  of  Crawfordsvllle  and  In- 
dianapolis, or  were  good  for  the  passage  of 
two  persons  one  way  between  said  stations. 
It  was  stipulated  in  each  of  the  parts  of 
the  ticket  that  It  was  to  be  void  after  80 
days  from  date  of  sale.  The  tickets,  at  the 
stations  at  which  they  had  been  placed  for 
sale,  were  furnished  and  sold  by  appellee  to 
all  persons  who  desired  them,  upon  the  pay- 
ment of  $1.40.  Or,  in  other  words,  their  sale 
was  open  to  all  persons  apidylng  therefor, 
without  discrimination,  upon  the  same  terms, 
conditions,  and  circumstances.  By  employing 
the  term  "commutation  passenger  tickets," 
in  section  14,  supra,  the  Legislature  cer- 
tainly used  the  term  with  the  meaning  as 
usually  understood  or  accorded  to  it  by  lead- 
ing authorities  on  the  definition  of  terms  or 
words.  "Ck)mmutatIon,"  as  applied  to  rail- 
road tickets,  is  defined  by  the  Standard 
Dictionary  to  be  "A  railway  or  other  ticket 
entitling  the  holder  to  repeated  passage  or 
other  service,  etc.,  at  a  reduced  rate;  a  sea- 
son ticket."  The  Century  Dictionary  has  the 
following  definition:  "A  ticket  Issued  at  a 
reduced  rate  by  a  carrier  of  passengers  en- 
titling the  holder  to  be  carried  over  a  given 
route  a  limited  number  of  times,  or  an  unr 
limited  number  during  a  certain  period." 
In  8  Cyc.  p.  308,  a  "commutation  ticket"  is 
defined  to  be  "a  ticket  as  for  transportation 
which  is  evidence  of  a  contract  for  service  at 
a  reduced  rate;  a  ticket  for  one  passenger, 
good  for  more  than  one  ride  or  for  more  than 


one  passenger  for  one.  ride,  sold  at  reduced 
rate;  a  ticket  Issued  at  reduced  rate  by  a 
carrier  of  passengers  entitling  the  holder  to 
be  carried  over  a  given  route  a  limited  niun- 
ber  of  times,  or  an  unlimited  number  of 
times  during  a  certain  period;  the  purchase 
of  a  right  to  go  upon  a  certain  route  during 
a  specified  period  for  a  less  amount  than 
would  be  paid  Jn  the  aggregate  for  separate 
trips."  See,  also.  Interstate,  etc..  Commis- 
sion V.  Baltimore,  etc.,  R.  Co.  (C.  C.)  43  Fed. 
37;  Interstate,  eta.  Commission  v.  Baltic 
more,  etc.,  R.  Co.,  146  U.  S.  263,  12  Sup.  Ot 
844,  86  L.  Ed.  090.  In  the  Interstate,  eta. 
Commission  v.  Baltimore,  eta,  R.  Co.,  145  n. 
S.  263,  12  Sup.  Ct  844,  86  L.  Ed.  699,  the 
court.  In  afilrming  the  decision  of  the  Cir- 
cuit Court,  quoted  with  approval  the  follow- 
ing from  the  concurring  opinion  of  Judge 
Sage  therein:  "The  dlfTerence  between  com- 
mutation and  party-rate  tickets  is  that  the 
commutation  tickets  are  Issued  to  induce 
people  to  travel  more  frequently,  and  party- 
rate  tickets  are  Issued  to  Induce  more  people 
to  travel.  There  Is,  however,  no  difference 
In  principle  between  them;  the  object  in 
both  cases  being  to  increase  travel  without 
unjust  discrimination  and  to  secure  patron- 
age that  would  not  otherwise  be  secured." 

As  the  tickets  herein  involved,  under  the 
definition  and  holding  of  the  authorities  to 
which  we  have  referred,  fall  within  the  class 
known  and  denominated  as  "commutation 
tickets,"  and  as  the  Issuance  of  such  tick- 
ets is  expressly  excepted  from  the  prohibi- 
tions of  our  railroad  commission  act,  by  sec- 
tion 14,  supra,  it  must  follow  that  appellant 
Is  not  entitled  to  recover  the  penal^  pre- 
scribed by  section  16,  supra,  and  the  demur- 
rer to  the  complaint  was  properly  sustained. 
WfaUe  we  place  our  holding  upon  the  fact 
that  the  tickets  in  question  were  excited 
from  the  provisions  of  the  statute,  neverthe* 
less  we  are  not  to  be  understood  as  Implied- 
ly holding  that,  .in  the  absence  of  the  excep- 
tion in  the  act,  the  tickets,  under  the  facts, 
would  come  within  the  inhibition  of  the 
statute. 

Judgment  aSlrmed. 


(18  Ind.  A.  482) 
HELSfS  T.  APPLBTCON  et  aL    (No.  e,418.)> 
(Appellate  CV>urt  of  Indiana,  Division  No.  2. 
Jan.  29,  1909.) 

Justices  of  thk  Peace  (§  188*)— Jusisbic- 
^lON— Amount  in  Contbovebsy  —  Incbease 

ON   APPEAIt-EFFECT. 

Jurisdiction  of  an  action  broaght  in  a  jus- 
tice's court  is  fixed  wtien  it  is  brought  and  by 
the  amount  then  claimed,  and,  that  amount 
having  been  less  than  $200,  on  appeal  to  the 
circuit  court  from  a  judgment  for  defendants, 
plaintiff  could  recover  the  original  sum  claimed, 
together  with  interest  and  attorney's  fees,  which 
accrued  pending  the  appeal,  though  the  total 
amount  exceeded  $200. 

(Ed.  Note.— For  other  eases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §  724;  Dec.  Dig.  {  188.»1 
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On  pctltlOD  (or  nbearlng.    Petltton  otct- 
rnled. 
For  former  (vlnlon,  aee  85  N.  IL  78& 

RABB,  J.  Appellant  Inelsta  In  bis  petition 
for  rehearing  tbat  the  judgment  rendered  in 
the  court  below  must  be  reversed  for  the  rea- 
son tbat  the  action  originated  before  a  jus- 
tice of  the  peace,  and  therefore  the  complaint 
could  not  be  amended  In  the  drcnlt  court  to 
Increase  the  plalntisa'  demand  beyond  $200, 
and  that  a  judgment  for  over  that  amount  la 
void.  Tfals  question  was  not  raised  In  appel- 
lant's original  brief,  but  we  haye  given  it  due 
consideration.  The  case  was  begun  before  a 
justice  of  the  peace  on  the  16th  day  of  No- 
T«nber.  1906.  The  appellant  appeared  be- 
for«  the  justice  and  made  defense.  The  case 
was  tried  before  the  justice  and  judgment  ren-. 
dered  in  aitpellant's  favor  on  December  1, 
1905.  There  was  at  that  time  due  on  the 
note,  of  principal  and  interest,  $161.47,  and 
whatever  would  be  a  reasonable  attorney's 
fee,  not  exceeding  |20,  the  amount  tben  de- 
manded In  the  complaint  This  was  all  that 
was  demanded  in  the  complaint,,  and  it  would 
bave  been  the  limit  of  the  plaintiffs  reoov- 
•ry  had  judgment  beat  rendered  in  his  favor 
at  that  time,  and  this  he  was  then  entitled  to 
recover.  The  jurisdiction  of  the  justice  was 
fixed  when  the  suit  was  begun,  and  by  the 
amount  then  claimed.  This  question  was  de- 
cided by  the  BiqtrenM  Court  as  early  as  the 
case  of  Oregg  ▼.  Wooden,  7  Ind.  489,  where 
the  court  say  with  refermce  thereto:  "Tbe 
statute  Oxlng  the  jurisdiction  of  a  justice  of 
tbe  peace,  so  far  as  tke  amount  Involved  is 
concerned,  referred  to  the  amount  claimed 
at  tbe  time  the  action  was  commenced.  The 
jnrisdiction,  tiaving  once  attached,  will  not 
be  defeated  by  •  defense  of  the  cauee^  and 
tbe  accumulation  of  interest  pending  tbe 
rait  may  be  recovered."  In  Bargls  v,  Farrar 
et  al.,  46  Ind.  41,  the  same  rule  is  recognized, 
and.  a  judgment  rendered  for  over  1200,  in  a 
case  brought  before  a  magistrate  and  appeal- 
ed to  the  circuit  court,  is  alBrmed  where  it 
appeared  that  at  the  time  the  action  was 
commenced  before  the  justice  die  amount 
claimed  and  due  was  within  the  jurisdiction 
«f  the  justice,  but  the  accumulation  of  inter- 
est during  the  pendency  of  the  action  in- 
creased the  amount  to  over  tbat  sum.  In  the 
case  of  Stair  v.  Bishop,  121  Ind.  278,  23  N. 
B.  144,  tbe  court  say  with  reference  to  this 
question:  "If  a  defendant,  who  la  sued  be- 
fore a  justice  of  the  peace,  appeals,  and  thus 
adds  to  the  fees  of  the  attorney  in  the  case, 
where  he  undertakes  to  pay  a  reasonable  at- 
torney's fee,  he  has  no  just  reason  to  com- 
plain If  he  is  compelled  to  pay  an  increased 
attorney's  fee." 

It  Is  true  that  here  the  appellant  did  not 
take  the  appeal  from  the  justice  of  the  peace, 
but  tbat  does  not  alter  tbe  case.  It  is  con- 
dnsively  adjudged  that  be  was  justly  owing 


tbe  debt,  and  all  he  did  In  resisting  Its  pay* 
ment  was  wrongfuL  Had  be  permitted  tbe 
appellees  to  take  judgment  on  the  neta  b^ 
fore  the  Justice,  whidi  be  was  legally  en- 
titled to  do,  tlM  amount  of  the  judgment 
conld  not  have  exceeded  $171 ;  but  he  appear- 
ed to  appellees'  action  and  procured  the  jus- 
tice to  render  an  erroneous  judgment  against 
appellees,  thus  compelling  tbe  appellees  to 
appeal  tbe  case  to  tbe  circuit  court  in  order 
to  enforce  their  rights,  and  thereby  Involving 
the  necessary  increase  In  tbe  attorney's  fee 
and  Interest  He  now  insists  that,  because 
appellees'  claim  grew,  on  account  of  sncb 
resistance  on  his  part  tbe  court  has  lost  ja> 
rlsdiction  to  render  judgment  for  all  that  Is 
due  him.  Hts  contention  is  without  snpport 
of  reason,  justice,  or  authority. 
Petition  for  rehearing  overruled. 


(43  tod.  App.  tui 

ADnSOBT  BOABD  OF  COAL  CREEK  TP„ 

MONTGOMERY  COUNTY,  v.  LBVAN- 

DOWSKYetaL    (No.  6,721.)  t 

(Appellate  Qrart  of  Indiana,  Division  No.  X 

Jan.  29,  1909.) 

1.  Towns   ((   SO*)  —  OmcEits  —  Adtisobt 
BOABD— Statotoet  Authobity. 

The  township  advisonr  board  created  by 
AcU  ISMv  p.  150.  c  106,  is  advisory  to  the 
township  tnutee,  who,  under  Bums'  Ann.  St 
190S,  I  9565,  makes  contracts  with  its  consent 
aiid  approval  and  has  the  care  and  management 
of'  all  property  belonging  to  the  township,  and 
tbe  boar^,  in  the  abBenoe  of  express  autboiity, 
baa  no  i>ower  to  sue. 

[Ed.  Note.— For  other  cases,  see  OTowns,  Cent. 
Dig.  154;   Dec.  Dig.  |  80.«] 

2.  Towns    ({   30*)  —  OmcxBS  —  Advuckt 
BoABD— STATtrroBT  AtrrBOBiTT. 

Under  Bams'  Ann.  St  1908,  {S  0595,  959T, 
requiring  the  township  advisory  board  to  pros- 
ecute actions  on  the  bond  of  a  trustee  who  has 
paid  an  unauthoriEed  debt  and  to  collect  » 
specified  som  from  a  trustee  failing  to  file  a 
copy  of  his  report  within  a  specified  time  from 
final  settlement  the  board  of  a  town  has  no 
power  to  sue  the  trustee  thereof  and  the  sdiooi 
township  to  prevent  them  from  carrying  out  ■ 
contract  for  the  constraction  of  a  sdiooihODsek 

[Ed.  Note^— For  other  cases,  see  Towns,  Ceat 
Dig.!  54;   Deo.  Dig.  S  80.*] 
8.  PABTm  (I  76*)— JoiHDEB  or  PLAiimnth-* 

Want  or  Capaoitt  to  Sits— Dskubskb. 
A  complaint  mast  state  facts  soffident  ts 
constitute  a  cause  of  action  in  favor  of  all  wha 
join  as  plaint! Us,  or  a  demurrer  thereto  will  be 
sustained,  and  hence  a  complaint  in  an  action 
by  a  towne^ip  advisory  board  and  by  the  mem- 
bers thereof  in  their  own  behalf  as  taxpayers  as 
joint  plaintiffs,  to  prevent  the  trustee  of  ths 
township  and  the  school  township  from  carry- 
ing out  a  contract  for  the  constmctlon  of  a 
schoolhonse,  states  no  cause  of  action  as  sgainst 
a  demurrer,  where  the  advisory  board  baa  no 
power  to  sue  for  sudi  relief. 

[Ed.  Note.— For  other  cases,  see  Pardee,  Cent. 
Dig.  1 118;  Dec.  Dig.  i  76.*] 

Appeal  from  Circuit  Court  Montgomery 
County;   J.  Claybaugh,  Special  Judge. 

Action  by  the  Advisory  Board  of  OmJ  Creek 
Township,  Montgomery  County,  and  by  th« 


*Por  ottiar  esses  sm  same  topic  sod  saetlon  NUUBER  in  Deo.  ft  Am.  Digs.  1M7  to  daU,  4b  Beporter  Iad««as 
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meml)er8  tbereot  la  their  Qwn  behalf,  against 
Peter  Levandoweky,  Trustee  of  Coal  Creek 
Township,  and  the  Coal  Creek  School  Town- 
ship. From  a  Judgment  for  defendants  on 
sustaining  a  demurrer  to  the  complaint, 
plain tlftB  appeal.    Affirmed. 

Haywood  &  Burnett  and  3on«e  &  murphy, 
for  appellants.  Gtane  ft'  McCabe,  A.  Wi 
Reynolds,  and  W.  R.  Wood,  for  appellees. 

RDBT,  X  Action  by  the  Coal  Creek  town- 
ship advisory  board  and  by  the  members 
thereof  in  their  own  behalf  as  taxpayers,  as 
joint  plaintifTs,  seeking  an  Injunction  against 
the  defendants  to  prevent  them  from  car- 
rying out  a  contract  for  the  construction  of  a 
$2^^000  schoolhouse  in  Wlngate,  Ind.  The 
complaint  was  in  two  paragraphs.  Demur- 
rers for  want  of  facts,'  addressed  to  each 
paragraph,  were  sustained.  Plaintiffs  reserv- 
ed exceptions  and  refused  to  plead  further. 
A  judgment  was  thereupon  rendered  against 
them,  from  which  they  appeal. 

The  power  of  the  advisory  board  to  main- 
tain the  action  Is  challenged  by  the  demurrer 
and  denied  in  argument.  It  Is  Insisted  by 
appellees  that  the  statute  does  not  confer 
the  express  power  upon  the  advisory  board 
to  bring  an  action  for  an  injunction,  which 
Is  this  character  of  the  one  now  under  con- 
sideration. Section  6  of  the  act  of  Feb.  27, 
1899  (Acts  1899,  p.  154,  c.  105 ;  section  9595, 
Bums'  Ann.  St.  1908),  makes  it  the  duty  of 
the  'l>oard  to  institute  and  prosecute  a  suit 
in  the  name  of  the  state  for  the  use  of  the 
township  to  recover'  upon  the  Imnd  of  a  trus- 
tee when  he  has  paid  an  unauthorized  debt ; 
and  by  section  8  of  said  act  (Acts  1899,  p. 
155,  c,  105,  §  8 ;  section  9597,  hums'  Ann.  St. 
1908),  upon  failure  of  the  trustee  to  file  a 
copy  of  his  report  with  the  auditor  within 
10  days' from  final  settlement,  the  advisory 
board  is  required  to  collect  by  suit,  for  the 
benefit  of  the  township,  $5  per  day  for  each 
day's  delay.  No  express  power  to  bring  other 
suits  is  conferred  upon  the  advisory  board. 
The  advisory  board  is  what  its  name  Imports 
— advisory  to  the  township  trustee,  who 
makefi  contracts  with  its  consent  and  ap- 
proval and  has  the  care  and  management  of 
all  property  belonging  to  the  township.  Sec- 
tion 9565,  Burns'  Ann.  St.  1908;  Advisory 
Board  v  State  ex  rel.  Whaley,  164  Ind.  295, 
301,  73  N.  B.  700;  Advisory  Board  v.  State 
ex  rel.  Smith,  166  Ind.  237,"  76  N.  E.  986. 

In  the  absence  of  express  authority  to  sue, 
the  .advisory  board  cannot  maintain  an  ac- 
tion, and  such  authority  will  not  be  Implied. 
The  case  of  McQreggor  v.  State,  31  Ind.  App. 
483,  68  N.  E.  315,  is  analogous  in  principle. 
The  duty  of  the  county  superintendent  is 
quite  as  closely  connected  with  the  employ- 
ment of  teachers  in  the  public  schools  as  the 
advisory  board  is  with  the  construction  of  a 
schoolhouse,  and  no  express  authority  is  giv- 


en by  which  either  of  them  may  institute 
suits  in  equity  to  obtain  injunctions. 

The  advisory  board  not  being  a  proper  par- 
ty plaintiff,  the  designation  of  the  individual 
members  of  such  board  as  plaintiffs  and  tax- 
payers does  not  make  the  pleading  good.  It 
must  state  facts  sufficient  to  constitute  a 
cause  of  action  In  favor  of  all  who  join  as 
plaintiffs.  Gas  Co,  v.  Spaugh,  17  Ind.  App. 
683,  688,  46  N.  bI  691 ;  Brumfleld  v.  0rook, 
iOl  Ind.  190, 197 ;  Martin  v.  Davis,  82  Ind.  38. 

It  follows  that  the  demurrers  to  the  para- 
graphs of  complaint  were  correctly  sustain- 
ed. Whether  the  facts  stated  were  other- 
wise sufficient  is  not  decided. 

Judgment  afflriaed. 


(tt: 


US) 


A.  N.  CHAMBERLAIN  MEDICINE  00.  T. 

H.  A.  CHAMBERLAIN  MEJDIOINB 

CO.     (No.  6,258.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Jan.  29,  1909.) 

1.  TBADE-MABKd  AHD  TBADE-NAiras  (5  85*)— 
IlNFRI^r6EUBNr  —  Xnjukction  —  Dbfxnsm 
— MiSHEPRESENTAXION  OF  PLAINTITT. 

'  Where  a  patent  medicine  coini>aay  advertis- 
ed its  nostrum  as  a  certain  cure  for  a  large 
number  of  diseases,  many  Of  which,  such  as 
diphtheria,  were  highly  dangerous,  and  for 
which  the  medicine  would  be  palpably  ineffectu- 
al, equity  will  not  enjoin  |in  infringement  of 
the  trade-name  of  such  medicine  by  a  competi- 
tor, even  though  the  latter  may  also  fraudulent- 
ly advertise  its  own  medicine. 
.  [Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  {  94:  Dec  Die, 
!  85.*]  -6    .       .       pr-      * 

2.  Equrry  (8  65*)  —  Maxik  —  Necbssitt  ot 
Clean  Hands. 

'  One  seeking  i«lie(  in  eqalty  must  oome  with 
pure  hands  and  conscience,  and  cannot  claim 
relief  against  fraud,  unless  he  is  himself  free 
from  fraud  in  connection  with  the  subject-mat- 
ter of  the  relief  sought. 

[Ed.  Ndte.— For  other  cases,  see  Bqoity,  Cent 
Dig.  §f^  185-187 ;   Dec.  Dig.  §  65.*]  : 

8.  Ai<i>BAi.  and  Bbbob  (t  1028*)— Habmlkss 
£bbob— ArFJBCTUio  Onk  Not  Enxiiued  to 
Succeed. 

When  the  decree  below  was  correct  on  the 

merits,  any  errors  at  trial  were  harmless  and 

need  not  be  considered  on  appeal. 
[Ed.  Note.-'-For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  {  4034;  Dec.  Dig.  S  1028.*] 

'  Appeal  from  Circuit  Court,  BIkbart' Coun- 
ty; James  Si  Dodge,  Judge.  - 
.  Suit  by  the  A.  N.  Chamberlain  Medicine 
Company  against  the  H.  A.  Chamberlain 
Medicine  Company.  From  a  Judgment  for 
defendant,  plaintiff  appealed.    Affirmed. 

Otto  E.  Deahl  and  Vanfleet  &  Vanfleet,  fdr 
appellant.    James  L.  Herman,  for  appellee. 

HADLEY,  J.  This  is  a  suit  for  an  injunc- 
tion by  appellant  against  appellee  be<iause  of 
an  alleged  unfair  competition  and  infringe 
ment  of  the  trade-name  "A.  N.  Chamberlain's 
Immediate  Relief."  It  is  sought  to  restrain 
H.  A.  Chamberlain  Medicine  Company  from 
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using  the  words  "Chamberlain"  and  "Medi- 
cine" In  Its  corporate  name,  and  from  using 
the  words  "Chamberlain"  and  "Relief  In 
the  name  of  its  medicine:  "H.  A.  Chamber- 
lain's Infallible  Relief."  Ihere  Is  a  further 
prayer  for  $1,000  damages.  An  answer  in 
two  paragraphs,  the  second  alleging  that  the 
appellant,  prior  to  and  during  the  pendency 
of  a  former  action  between  the  parties,  used 
obscene  literature  In  its  advertising  matter, 
and  falsely  advertised  and  represented  its 
medicine  to  be  a  cure  for  divers  and  incon- 
gruous diseases,  was  filed,  and  the  issues 
were  closed  by  a  reply  in  general  denial.  The 
cause  was  tried  by  the  court,  and  a  Judg- 
ment rendered  for  the  defendant,  from  whidb 
this  appeal  is  taken. 

It  appears  that  A.  N.  Chamberlain  of  Elk- 
hart, Ind.,  in  1850,  being  the  owner  of  a 
secret  formula  for  compounding  a  medicine 
of  certain  drugs,  began  to  manufacture  and 
sell  such  medicine  under  the  name  of  "A.  N. 
Chamberlain's  Immediate  Relief."  In  1891  a 
corporation  was  formed  in  Elkhart,  Ind.,  to 
make  and  sell  the  medicine,  and  A.  N.  Cham- 
berlain transferred  thereto  all  the  right,  ti- 
tle, and  Interest  in  the  medicine,  and  has 
since  continued  to  manufacture  and  sell  the 
same.  Mr.  Harvey  A.  Chamberlain,  of  Elk- 
hart, whose  father  was  a  cousin  of  A.  N. 
Chamberlain,  in  1902  assisted  in  organizing 
the  "H.  A.  Chamberlain's  Medicine  Company," 
to  manufacture  a  medicine  from  a  formula 
which  he  owned,  and  which  had  been  discov- 
ered by  his  father.  It  is  shown  by  the  un- 
contradicted evidence  that  appellant's  medi- 
cine, known  as  "Chamberlain's  Immediate  Re- 
lief," was  widely  advertised  and  represented 
to  the  public  as  being  a  certain  and  effectual 
cure  tor  the  following  divers  diseases:  "Ec- 
zema or  yellow  fever,  Asiatic  cholera  in  its 
first  stages,  or  chilblains,  catarrh  or  seasick- 
ness, diphtheria  or  pimples,  cholera  morbus 
or  bee  stings,  bites  of  poisonous  reptiles  or 
piles,  dysentery  or  scratches  on  horses,  scar- 
let fever  or  sour  stomach,  measles  or  cramps, 
neuralgia  or  general  debility,  hysterics  or  b<^ 
cholera,  la  grippe  or  bloat  and  scours  in  hors- 
es, cattle  and  sheep,  diarrhoea  or  itching  and 
eruptions,  bilious  fever  or  wind  galls  on  hors- 
es, bloody  flux  or  sick  headache,  fever  and 
ague  or  heaves  in  horses,  colic  or  toothadie, 
spotted  fever  or  nervous  tremors,  sore  throat 
or  chicken  cholera,  cold  feet  or  scalds  and 
burns,  rheumatism  or  earache,  dumb  ague  or 
cuts  and  bruises,  colds  or  summer  complaint, 
coughs  or  colic  in  man  or  beast,  griping  pains 
or  nervous  headache,  sprains  and  wounds  or 
diseases  of  young  lambs" — all  from  one  and 
the  same  bottle.  We  have  exhibited  the  dis- 
eases, for  which  appellant  claims  its  medi- 
cine to  be  a  panacea,  in  the  above  form  In  or- 
der to  show  at  a  casual  glance  the  absurd 
incongruity  of  Its  representations,  and  there- 
by illustrating  the  character  of  the  business 
that  appellant  is  praying  a  court  of  equity  to 
protect    It  will  be  seen  that  this  medicine 


is  claimed  to  be  a  sovereign  remedy  for  about 
all  of  the  ills  that  flesh  is  heir  to ;  and,  if  ap- 
pellant's said  representations  are  to  be  be- 
lieved, and  they  are  certainly  made  for  this 
purpose,  then,  as  is  well  said  In  Fetridge  v. 
Wells,  13  How.  Prac.  (N.  T.)  885:  "It  would 
seem  that  so  long  as  this  medicine  may  be 
procured  It  will  be  a  folly  to  grow  old  and  a 
mistake  to  die." 

There  is  another  phase  of  appellant's  ad- 
vertisements we  cannot  overlook.  It  not  only 
recommends  its  medicine  as  a  cure  for  diph- 
theria, along  with  other  diseases,  but  em- 
phasizes this  recommendation  with  a  sepa- 
rate line:  "This  sure  cure  for  diphtheria  for 
sale  by  all  druggists."  And  advises,  by  what 
purports  to  be  testimonials,  that  doctor  bills 
as  well  as  lives  can  be  saved  by  using  this 
specific  in  cases  of  diphtheria.  This  wanton 
advice,  with  reference  to  this  known  deadly 
disease,  this  reckless  disregard  for  the  conse- 
quences on  human  life,  this  palpable  false- 
hood, put  forth  to  deceive  distressed,  igno- 
rant, and  credulous  people  to  their  detriment. 
In  cases  of  life  and  death,  in  order  to  make 
a  few  more  sales  of  this  nostrum,  is  atrocious 
and  little  less  than  a  crime.  "The  philosophy 
of  the  cure  by  Chamberlain's  Immediate  Re- 
lief," say  these  advertisements,  "Is  very  sim- 
ple, and  will  at  once  commend  itself  to  every 
thinking  person.  It  Is  an  antiseptic  (against 
putrefaction),  and  kills  poison  whenever  it 
comes  in  contact  with  It  It  will  kill  the 
poisonous  bacteria  that  lodge  In  the  throat, 
and  It  will  also  destroy  the  terrible  little  ani- 
malcuUe."  We  hardly  think  it  n.ecessary  to 
say  more  to  convince  an  ordinarily  Informed 
mind  that  the  business  of  appellant  transact- 
ed through  the  medium  of  the  trade  name 
and  mark  that  it  is  sought  to  have  protected 
by  this  court  is  fraudulent  and  a  deception 
upon  the  people.  We  do  not  say  the  medicine 
has  no  merit  It  is  unnecessary  for  us  to 
pass  upon  that  point,  but  It  is  apparent  that 
It  cannot  have  anywhere  near  the  miraculous 
virtues  ascribed  to  it,  and  its  advertisements 
present  an  attempt  at  a  gross  Imposition  up- 
on the  public,  as  well  as  a  menace  to  human 
life. 

It  is  an  ancient  and  equitable  rule  that 
"he  who  comes  into  a  court  of  equity  must 
come  with  pure  hands  and  a  pure  conscience," 
and  it  is  also  well  established  by  the  au- 
thorities that  if  a  complainant  in  a  court  of 
equity  claims  relief  against  the  fraud  or  im- 
position of  others,  he  must  himself  be  free 
from  the  same  charge  with  reference  to  the 
same  matter.  If  the  business  of  such  com- 
plainant is,  or  Is  sought  to  be,  affected  and 
Injured  by  the  misrepresentation  or  deceit  of 
another,  he  cannot  be  heard  In  a  plea  that  by 
the  fraudulent  rivalry  of  another  his  own 
fraudulent  profits  are  destroyed  or  diminish- 
ed. The  exclusive  privilege  of  deceiving  or 
perpetrating  a  fraud  upon  the  public  is  hard- 
ly a  fit  subject  to  be  entertained  in  a  court 
of  equity,  and  certainly  mot  one  that  such  a 
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court  can  be  required  to  aid  or  sanction. 
Fetridge  v.  Wells,  supra ;  •  Plddlng  v.  How, 
8  Sim.  477;  Wolfe  v.  Burke,  56  N.  Y.  115; 
Laird  t.  Wilder,  9  Bush  (Ky.)  131,  15  Am. 
Rep.  707;  Kohler  Mfg.  Co.  v.  Beeshore,  59 
Fed.  572,  8  C.  C.  A.  215;  Fowle  v.  Spear,  7 
Penn.  L.  J.  176,  Cox  Am.  Trade-Mark  Cases, 
67;  Heath  v.  Wright,  3  Wall.  Jr.  141,  Fed. 
Cas.  No.  6,310;  Worden  v.  Cal.  Fig  Co., 
187  U.  S.  517,  23  Sup.  Ct  161,  47  L.  Ed.  282; 
PIso  Co.  V.  Vorgt,  4  O.  N.  P.  347;  Partridge 
T.  Menck,  Cox  Am.  Trade-Mark  Cases,  72; 
Houcbens  v.  Houcbens,  95  Md.  37,  51  Atl.  822. 
In  the  case  last  cited  the  medicine  was  repre- 
sented to  be  a  sure  cure  for  smallpox  and 
diphtheria.  The  court  say:  "This  not  only 
asserts  a  falsehood  but  was  clearly  designed 
to  deceive  the  public.  The  law  Is  well  set- 
tled by  all  the  cases  that  a  court  of  equity 
win  not  lend  Its  aid  to  a  scheme  to  defraud 
the  public."  In  Worden  v.  Cal.  Fig  Co.,  su- 
pra, Mr.  Justice  Shiras,  speaking  for  the  court, 
says:  "We  find,  however,  more  solidity  In 
the  contention,  on  behalf  of  the  appellants, 
that,'  when  the  owner  of  a  trade-mark  ap- 
plies for  an  Injunction  to  restrain  the  defend- 
ant from  injuring  his  property  by  making 
false  representations  to  the  public,  it  is  es- 
sential that  the  plaintiff  should  not  in  his 
trade-mark,  or  in  his  advertisements  and  busi- 
ness, be  himself  guilty  of  any  false  or  mis- 
leading representation;  that  if  the  plaintiff 
makes  any  material  false  statement  in  con- 
nection with  the  property  which  he  seeks  to 
protect,  be  loses  his  right  to  claim  the  as- 
sistance of  a  court  of  equity."  Numerous 
cases  are  therein  cited  to  support  this  doc- 
trine. In  the  case  of  Leather  Cloth  Co.  v. 
Leather  Cloth  Co.,  4  De  Oex  J.  &  S.  137,  the 
Lord  Chancellor  says:  "That  where  the  own- 
er of  a  trade-mark  applies  for  an  injunction 
to  restrain  the  defendant  from  injuring  his 
property  by  making  false  representations  to 
the  pabllc.  It  Is  essential  that  the  plaintiff 
should  not,  in  bis  trade-mark,  or  In  the  busi- 
ness connected  with  It,  be  himself  guilty  of 
any  false  or  misleading  representation." 

It  is  no  defense  to  the  charge  here  discuss- 
ed that  appellee  may  be  in  the  same  respects 
equally  an  offender.  It  will  be  considered 
that  It,  in  a  like  case,  would  be  likewise 
dealt  with.  Appellant's  manner  of  using  its 
trade-name  and  trade-mark  and  conducting 
its  business  connected  therewith  Is  a  fraud 
upon  and  a  danger  to  the  public.  The  law 
may  permit  it,  but  equity  will  not  protect  It 

Many  other  questions  are  presented,  but  as 
the  cause  was  correctly  decided,  and  could 
not  tiave  been  correctly  decided  any  other 
way,  since  there  is  no  equity  in  the  case, 
and  intervening  errors,  if  any,  could  not  af- 
fect the  result,  we  shall  not  extend  this  opin- 
ion to  consider  them. 

Judgment  .affirmed. 


(43  Ind.  A.  735) 

SMITH  V.  OHIO  OIL  CO.     (No.  6,371.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Jan.  26,  1909.) 

comstitotionai,  law  (|  208*)— payment  of 
Wages— Penalty— Class  Legislation, 
Acts  1885,  p.  36,  c.  21  (Bums'  Ann.  St. 
1901,  M  7056,  7(fe7 ;  Bums'  Ann.  St.  1908,  it 
7981,  7982),  requiring  corporations,  etc,  to  pay 
certain  employes  monthly,  and  prescriblne  a 
penalty  for  their  failure  to  do  so,  is  unconstitu- 
tional  as  class  legislation. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  i§  649-677;  Dec.  Dig.  § 
208.*] 

Appeal  from  Circuit  Court,  Wells  County; 
Edwin  C.  Vaughn,  Judge. 

Action  by  S.  Walter  Smith  against  the 
Ohio  OH  Company.  From  a  Judgment  for 
defendant  plaintiff  appeals.    Affirmed. 

Elcbhom  &  Matlock,  for  appellant.  Sim- 
mons &  Dalley,  for  appellee. 

WATSON,  C.  J.  This  was  an  action  by 
the  appellant  to  recover  |49  wages  due  him 
from  appellee,  and  to  recover  the  further 
sums  of  $92,  statutory  penalty,  and  $50,  at- 
torney's fees,  under  Acts  1885,  p.  36,  c.  21 
(sections  7056  and  7057,  Bums'  Ann.  St 
1901;  sections  7981  and  7982,  Burns'  Ann. 
St  1908). 

The  cause  was  put  at  issue  and  trial  by 
the  court  had,  which  resulted  in  a  finding 
and  Judgment  for  appellant  for  $49.  The 
en-ors  assigned  in  this  court  are  (1)  the  sus- 
taining of  appellee's  motion  to  strike  out 
parts  of  the  complaint;  &)  the  overruling 
of  appellant's  motion  to  modify  the  Judg- 
ment 

The  record  discloses  that  the  appellee,  be- 
fore trial,  offered  to  confess  Judgment  for 
$49,  so  the  only  question  Involved  In  this 
controversy  is  the  statutory  penalty  and  the 
attorney's  fees  under  the  above  sections. 

In  the  case  of  Toledo,  etc.,  R.  Co.  v. 
Long,  169  Ind.  316,  82  N.  B.  757,  the  court 
held  sections  7981  and  7982,  supra,  unconsti- 
tutional, upon  the  authority  of  Bedford 
Quarries  Co.  v.  Bough,  168  Ind.  671,  80  N. 
E.  529,  14  L.  R.  A.  (N.  S.)  418,  and  cases 
there  cited. 

The  Judgment  is  therefore  aflSrmed. 


(13  Ind.  A.  1S7) 

ERIE  CRAWFORD  OIL  CO.  v.  JONES. 

(No.  6,333.) 

(Appellate  Ck>nrt  of  Indiana,  Division  No.  2. 

Jan.  26,  1909.) 

Evidence  (8  469*)— Pabol  Evidence— Appli- 
cation OF  Payments. 

Where  defendant  claimed  an  interest  in 
land  as  lessee  under  an  oil  and  gas  lease  which 
plaintiff  claimed  was  forfeited  for  nonpayment 
of  rent,  and  defendant  alleged  that  its  assignor 
bad  made  the  payments  before  defendant  pro- 
cured the  lease,  evidence  was  admissible  to  show 
that  the  lease  in  question  was  but  a  substitu- 
tion for  a  prior  one  between  plaintiff  and  de- 
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fendfint's  asaijnior,  and  that,  when  the  later 
lease  was  made,  the  assignor  was  paying  rent 
under  the  former  one,  and  it  was  agreed  be- 
tween plaintiff  and  the  assignor  that  the  pay- 
ments should  continue  under  the  later  lease, 
and  that  the  payments  in  question  were  made 
on  the  prior  lease  and  not  on  the  later  one ; 
the  evidence  not  being  addressed  to  what  the 
terms  of  the  new  lease  were  or  what  the  rights 
of  the  parties  would  be  under  it,  but  merely 
to  the  application  of  a.  payment  of  rent,  ana 
hence  not  being  contradictory  of  the  terms  of 
the  written  lease. 

[Ed.  Note.— For  other  cases,  see  Etridence, 
Cent  Dig.  S  2148;   Dec.  Dig.  S  4e9.»] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; Henry  C.  Fox,  Special  judge. 

Action  by  Richard  H.  Jones  against  the 
Erie  Crawford  Oil  Company.  Judgment  for 
plaintiff,  and  def^dant  anneals.    Affirmed. 

Simmons  &  Dalley,  for  appellant.  En^e, 
Caldwell  &  Parry,  for  appellee. 

RA6B,  J.  This  action  was  brought  In  the 
court  below  by  the  appellee  to  quiet  his  title 
to  the  premises  described  In  his  complaint. 
The  controversy  involves  the  forfelturfe  of  a 
gas  and  oil  lease  of  the  premises,  executed  by 
appellee  to  the  appellant's  assignor.  There 
was  a  special  finding  of  facts  and  concluslohs 
of  law  stated  thereon,  and  exceptions  by  ap- 
pellant to  the  conclusions  of  law.  Appellant's 
motion  for  a  new  trial  was  overruled,  and 
Judgment  rendered  on  the  findings  In  favor 
of  the  appellee.  The  question  presented  by 
the  record  turns  entirely  upon  the  admissibil- 
ity of  certain  evidence. 

The  substantive  provisions  of  the  lease,  so 
far  as  they  are  necessary  to  a  decision  of  the 
question  Involved,  are  as  follows:  "In  con- 
sideration of  the  sum  of  one  dollar  the  receipt 
of  which  is  hereby  acknowledged,  R.  H.  Jones 
and  SteUa  Jones,  first  party,  hereby  grant 
and  guarantee  unto  the  Woodbury  Glass  Com- 
pany, second  party,  all  the^  oi}  and  gas.  In 
and  under  the  following  described  prenilses, 
together  with  the  right  to  enter,"  etc.  (Then 
follows  a  description  of  the  land).  "To  have 
and  hold  the  above  premises  for  and  dur- 
ing the  term  of  five  years  from  this  date,  and 
as  much  longer  as  oil  and  gas  are  produced 
in  paying  quantities  or  the  rents  are  paid 
thereon.  •  •  •  In  case  no  well  is  com- 
pleted within  years  from  this  date, 

then  the  grant  shall  become  ntill  and  void, 
unless  second  party  shall  pay  first  party  at 
Parker  Banking  Company,  In  Parker,  fifty 
cents  per  acre,  payable  semi-annually  in  ad- 
vance for  each  year  thereafter  such  comple- 
tion Is  delayed,"  etc. 

The  lease  was  dated  August  16,  1001.  No 
well  was  ever  completed  on  the  premises,  and 
no  possession  of  the  premises  ever  taken  by 
the  lessee.  The  appellant  became  the  owner 
of  the  lease  in  July,  1903,  and  In  the  month 
of  July  paid  $20  as  the  semiannual  rental 
provided  for  in  the  lease,  but  made  no  further 


payments  thereon.  On  the  Ist  day  of  Jtily, 
1904,  appellant  deposited  in  ^he  Parker  Ciij 
Bank  $80,  to  be  paid  appellee  as  rental  on 
the  land  in  question,  which  appellee  refused 
to  receive.  By  the  terms  of  the  lease  a  semi- 
annual payment  of  the  rent  was  due  on  Feb- 
ruary 16,  1904.  It  Is  not  pretended  or  claim- 
ed by  appellant  that  this  semiannual  rental 
was  ever  paid  by  It,  but  their  contention  is 
that  their  assignor  paid  the  rental,  and  that 
no  rent  was  due  at  that  time  on  account  of 
payments  not  made  by  appellant  but  made  by 
Its  assignor. 

There  was  evidence  that  the  aroellanfa 
assignor  paid  to  the  lessor  on  January  1, 
1902,  the  sum  of  $20  as  rMital  on  these  prem- 
ises, and'  appellant  claims  credit  for  this  pay- 
ment as-  being  made,  under  the  contract  and 
for  the  rent  from  August  16,  1902,.  to  Febru- 
ary 16, 1903.  Another  payment  was  made  by 
appellant's  assignor  oo.  July  1,  1903,  which 
appellant  claims  paid  the  rent  from  Febro- 
aty  16,  1803,  to.  August  16,  1903;  while  it  Is 
the  contention  of  the  appellee  that  these  pay- 
ments of  rent  made  by  the  appellant's  as- 
signor were  not  for  the  period  subsequent  to 
August  16,  1902,  and  witnesses  were. permit- 
ted to  testify  with  reference  to  these  pay- 
ments that  the  lease  in  question  was  but  a 
substitution  for  a  prior  lease  that  had  there- 
tofore been  executed  by  appellee  to  the  appel- 
lant's assignor  on  the  premises,  and  that,  at 
the  time  the  lease  In  question  In  this  case  was 
executed,  the  appellant's  assignor  was  paying 
rent  upon  the  land  at  the  rate  of  50  cents  per 
acre,  semiannually,  and  making  the  payments 
on  July  1st  and  January  1st  of  each  year, 
and  that  it  was  agreed  and  understood  be- 
tween the- parties 'to  this  lease  that  these  pay- 
ments of  rent  should  continue  under  thfe  new 
lease  as  they  had  been  paid  under  the  old, 
and  that  the  payment  of  $20  on  January  1, 
1902,  was  a  payment,  and  meant  and  intffiid- 
ed  as  such  by  both  the  parties,  of  the  rental 
of  the  land  nnder  the  old  contract  from  Jan- 
uary 1, 1902,  to  July  1,  1902. 

Appellant  claims  that  this  testimony  was 
incompetent  because' it  cimtradlcted  the  terma 
of  the  written  lease.  We  think  this  conten- 
tion cannot  -be  sustained.  It  was  clearly 
within  the  power  and  right  of  the  original 
lessee  to  pay  cental  of  this  property  from  the 
day  the  coBlract  was  made,  if  he  chose, -and 
It  was  no  concern  of  the  appellant  He  had 
a  perfect  right  to  pay  the  rental  under  the 
old  contract,  if  he  chose  to  do  so,  and  bU 
doing  so  would  clearly  violate,  no  right  qf  the 
appellant  The  ev^ence  Is  addressed,  not 
to  what  the  terms  of  the  new  lease  are.  or 
what  the  rights  of  the  parties  would  be  under 
It,  but  to  the  application  of  the  payment  of 
the  $20  made  January  1,  1902,  and  both  the 
appellee  and  the  officers  of  the  appellant's  as- 
signor testified  that  this  payment  was  made 
under  the  old  contract,  and  to  pay  the  rental 
from  January  1,  1902,  to  July  1,  1902,  as  the 
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payment  Itself  dearly  indicated  was  the  ln> 
tentlon. 

We  tblnk  there  was  no  error  In  admitting 
parol  evidence  to  show  what  the  original  con- 
tract between  the  parties  was,  and  to  what 
they  meant  and  Intended  the  $20  paid  Janu- 
ary 1,  1902,  should  be  applied.  The  appel- 
lant at  that  time  had  no  Interest  In  this  lease, 
and  what  the  then  lessor  and  lessee  agreed 
to  do  between  themselves  was  a  matter  that 
could  not  affect  the  rights  of  the  appellant 
Sargent  v.  Bobertson,  17  Ind.  App.  411,  46  N. 
E.  925,  and  cases  cited. 

The  evidence  shows  wlthont  contToversy 
that,  when  the  appellant  took  the  assignment 
of  tbe  lease.  It  was  Informed  np  to  what  time 
the  rental  on  tbe  lease  was  paid,  and  that  It 
would  be  due  for  them  to  pay  the  rent  In 
July  following,  which  they  did. 

Taking  the  facts  as  they  are  admitted  to  be 
In  this  case,  and  they  clearly  show  that  the 
lease  was  forfeited  for  failure  to  pay  the 
rental  due  In  Febraaiy,  1904,  and  that.  If  mis- 
takes were  made  In  the  progress  of  tbe  trial, 
they  were  harmless,  and  the  case  correctly 
determined  upon  its  merits. 

Jadgment  affirmed. 


(4t  InA.  App.  208) 

FRASEai  V.  CHURCHMAN.    (No.  6,518.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Jan.  26, 1909.) 

1.  TbubIS  (I    13*)-— CONSIDKBATIOH  FOB  CON- 

VKTANCK. 

A  conveyance  of  land  by  one  heir,  who  held 
It  in  trust  for  all  the  heirs,  to  another  heir  as 
trustee  for  all  the  heirs,  made  in  recoinition  of 
the  interest  of  the  other  heirs,  was  founded  up- 
on a  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Ill;  Dec.  Dig.  I  1&»] 

2.  FBAUOrLERT  CONVKTAHOXS  (|  4S*)—PB0V- 

MBTT  Hbu>  nr  Tbust. 

A  conveyance  ^  land,  held  by  one  heir  in 
trust  for  all  the  heirs,  to  another,  {n  compliance 
with  a  parol  a^eemeut  and  upon  a  sufficient 
consideration,  la  valid  as  against  the  trustee's 
creditors. 

[Ed.  Note.— For  other  caste,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  105;    Dec.  Dig.  | 

8.  Tbial  (I  855*)— Vebdict— Special  Fihd- 

IN08— EVIDENTIABT       FACT— INCOBPOBATIWO 

IH  Special  Vebdict. 

It  being  difficult  to  differentiate  between 
conclusions,  ultimate  facts,  and  evidentiary 
(acts  when  facts  are  dose  to  the  line  dividing 
the  inferential  facts  from  the  evidentiary  facts, 
the  only  safe  plan  is  to  incorporate  them  in  the 
special  verdict 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  848;   Dec  Dig.  i  355.*] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;   Vinaon  Carter,  Judge. 

Action  by  Kate  M.  Fraser  against  William 
F.  Cbnrebman  oa  a  note,  aided  by  attach- 
nent  Jadgment  for  plaintiff  on  the  note, 
and  for  defendant  as  to  the  attachment  and 
plaintiff  appeals.    Affirmed. 


AveriU  &  Collins,  (or  i^tpellant  Ayres, 
Jones  &'HoUett  for  appellee. 

ROBY,  J.  Salt  began  on  May  10,  1005,  by 
appellant  upon  a  note  for  $10,000  executed  by 
appellee  and  another  on  December  27.  1902. 
The  complaint  was  accompanied  by  an  affi- 
davit in  attachment  diowtng  appellee,  to  be 
a  nonresident,  and  whether  or  not  certain 
real  estate  in  Marion  coimty  is  subject  to  the 
levy  and  sale  onder  the  writ  of  attachment  is 
the  question  for  decision,  judgment  having 
been  rendered  on  the  note  without  controver- 
sy. Tbe  coart  made  a  special  flndiag,  and 
(or  a  second  condaslon  of  law  stated  that  the 
real  estate  attached  as  the  property  of  Wil- 
liam F.  Churchman  was  not  subject  to  sudi 
attachment  and  that  it  should  not  be  sus- 
tained. An  exception  to  this  condnslon  pre- 
sents tbe  question  for  determination. 

It  is  fonnd:  That  appellee  and  five  others 
wwia  ttie  heirs  of  Anna  Ghurdunan.  That 
Bpp*eUee  was  her  executor,  and  on  May  4, 
1904,  filed  his  final  report  which  was  short- 
ly thereafter  approved.  That  there  were 
certain  itenis  of  personal  property  which  had 
liot  been  administered,  and  it  was  orally 
agreed  by  those  concerned  that  appellee 
should  hold  such,  assets  as  trnstee,  and  as 
80<Mi'  as  they  eonld  be  reduced  to  mon^  then 
they  shoold  be  divided  ^  between  the  six. 
That  among  said  assets  were  certain  shares 
of  building  and  loan  stock  amounting  ts 
$9,000.  That  by  the  arrangement  between 
the  association  and  appellee,  acting  as  trus- 
tee, appellee  prior  to  October  25, 1903,  agreed 
to  accept  real  estate  in  redemption  of  said 
stock,  and  that  to  carry  oat  said  amuse- 
ment he  procured  one  Pattison  to  act  for  him, 
and  ptii^ant  to  such  an'aiigement  he  paid 
Pattison  by  check  $7,400,  whlcb  sum  was  by 
Pattison  paid  to  the  asisodation,  which  con- 
veyed to  tiim  varioas  descriptions  of  real 
estate.  That  oh  January  4,  1904,  Pattlso» 
conveyed  the  san^  to  appellant  and  that 
the  whole  transaction  was  a.meaxis  adopted 
by  whidi  to  convey  said  real  estate  in  part 
cancelktitm  of  the  shares  of  stock  referred 
to  above.  That  on  November  14,  1904,  ap. 
pellee  conveyed  said  real  estate  to  Robert  M. 
Cbarchman,  as  trustee,  he  being  one  of  ths 
six  heirs  named,  and  that  such  conveyance 
wtts  made  in  recognition  of  the  Interest  of 
the  other  hdrs.  That  appellee  held  the  title 
thereto  in  trust  for  said  heirs,  and  that  this 
was  the  only  consideration  for  the  convey- 
ance by  him.  That  api^Ilee  on  November  15, 
1904,  conveyed  bis  indlvldnal  interest  in  said 
land  t6'  his  wife  In  settlenient  of  alimony  in 
a  divorce  sitlt  by  her,  which  deed  was  didy 
recorded. 

Appellant's  attorneys  argne  tbe  case  as 
though  this  were  a  suit  by  the  other  heirs 
against  appellant  and  they,  hdd  a  brief  for 
the  defendant;  bat  the  adlpn  is  not  one  to 
enforce  an  unexecuted  parol  trust  In  lands. 
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Tbe  attempt  Is  to  hold  the  real  estate  for  the 
debt  of  the  trustee  by  virtue  of  a  writ  levied 
upon  It  after  the  parol  trust  has  been  fully 
executed.  The  law  does  not  prevent  the  vol- 
untary doing  of  that  which  ought  to  be  done, 
and  upon  the  facts  stated  the  conveyance 
was  founded  upon  a  sufficient  consideration, 
and  In  compliance  with  a  parol  agreement 
was,  as  against  the  trustee's  creditors,  en- 
tirely valid.  Thomas  v.  Merry  (1888)  113 
Ind.  83,  88,  16  N.  E.  244;  Mohn  v.  ^£ohn 
(1887)  112  Ind.  285,  13  N.  E.  859. 

The  point  is  made  by  appellant  that  the 
findings  relative  to  a  trust  relation  are  con- 
clusions, and  various  cases  are  cited  tend- 
ing to  sustain  that  view.  It  would  be  very 
difficult  to  deduce  from  the  decisions  In  In- 
diana a  rule  by  the  use  of  which  conclusions, 
ultimate  facts,  and  evidentiary  facts  can  be 
differentiated.  The  holdings  are  conflicting, 
and  leave  the  law  exactly  as  indicated  by  the 
following  extract:  "The  only  safe  plan  is  to 
put  them  Into  the  special  verdict,  where  they 
can  do  no  harm  if  they  should  turn  out,  in 
the  opinion  of  the  court,  to  be  evidentiary 
facts,  and  where  their  absence  might  be  fatal 
If  they  should  turn  out  to  be  inferential 
facts."  L.  N.  A.  &  Chi.  R.  Co.  v.  Miller 
(1895)  141  Ind.  533,  550,  37  N.  E.  348. 

The  finding  under  consideration  seems  to 
have  been  constructed  In  accordance  with  the 
direction  thus  given  to  the  l>ar,  and  In  the 
(pinion  of  this  court  It  "turns  out"  that 
enough  facts  are  stated  to  justify  the  con- 
dusions  of  law  drawn  by  the  court  below. 

Judgment  affirmed. 


(43  bid.    A.   SIS) 

BAC»N  V.  BACJON.     (No.  6,349.) 

(Appellate  (3oart  of  Indiana,  Division  No.  1. 

Jan.  29,  1909.) 

1.  Divorce  (|  11*)— Interest  of  Public. 

Marriage  beine  an  institution  in  which  the 

f labile  is  interegted  and  which  is  protected  by 
aw.  the  courts  will  consider  tbe  interest  of  the 
public,  as  well  as  that  of  the  parties  in  grant- 
ing divorces. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  13;  Dec  Dig.  f  11.*] 

2.  Divorce  (J  184*)— AppKAi^Rivntw— Dis- 
cretion OF  Trial  Court. 

A  decision  denying  a  divorce  will  not  be 
disturbed  on  appeal,  on  tbe  ground  of  insuffi- 
ciency of  evidence,  unless  there  is  a  clear  abuse 
of  discretion  by  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
(Jent.  Dig.  i$  670-«73;   Dec.  Dig.  {  184.*] 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty;  James  S.  Dodge,  Judge. 

Action  by  William  P.  Bacon  against  Ada 
Ij.  Bacon.  From  a  judgment  for  defendant, 
plaintiff  appealed.    Affirmed. 

Hlle  &  Baker,  for  appellant 

MYERS,  J:  This  was  a  proceeding  for  a 
divorce,  brought  by  the  husband,  tbe  appel- 
lant,  against  the  wife,   tbe  appellee.     The 


appellant  assigns  as  error  the  overruling  of 
his  motion  for  a  new  trial.  In  which  he  as- 
sailed the  finding  against  him  as  not  sustain- 
ed by  sufficient  evidence  and  as  contrary  to 
law. 

From  the  allegations  of  the  complaint  it 
appears  that  tbe  parties  lived  together  as 
husband  and  wife  less  than  six  months.  The 
cause  of  separatiou  Is  not  stated  in  the 
pleadings.  It  appeared  in  evidence  that  the 
appellant  abandoned  tbe  appellee.  The  al- 
leged grounds  for  a  divorce  were  adultery 
and  Inhum'an  treatment  The  former  ground 
was  alleged  to  have  arisen  more  than  two 
months  after  tbe  separation.  Tbe  only  in- 
stance of  alleged  cruel  and  inhuman  treat- 
ment to  which  a  date  was  specifically  as- 
signed was  stated  to  have  occurred  more 
than  five  months  after  tbe  separation;  and 
it  was  charged  that  on  various  occasions, 
the  times  of  which  were  not  more  definitely 
indicated,  the  appellee,  while  at  appellant's 
place  of  business,  bad  indulged  in  rude  ac- 
cusations against  the  appellant,  falsely  ac- 
cusing him  of  Improper  relations  with  otho: 
women,  and  that  at  various  other  times,  not 
specified,  she  created  such  a  disturbance  in 
his  store  as  seriously  to  injure  bis  business. 
The  appellee  failed  to  appear  to  the  action 
and  was  defaulted.  At  the  trial  tbe  prose- 
cuting attorney  appeared  and  resisted  the 
petition.  The  only  evidence  introduced,  oth- 
er than  that  showing  the  residence  of  the 
parties,  was  the  testimony  of  the  appellant 
Tbe  evidence  on  the  question  of  the  appel- 
lee's alleged  adultery  was  almost  wholly 
hearsay,  aside  from  which  it  was  not  In- 
consistent with  her  Innocence,  and  was  not 
sufficient  to  support  a  finding  against  her 
upon  that  charge.  There  was  evidence  of 
ill  temper.  Jealousy,  and  boisterous  and  un- 
becoming language  on  the  part  of  the  wife. 
The  appellant  testified  to  some  physical  vio- 
lence done  and  attempted  on  him  by  her  at 
his  store,  about  five  months  after  the  sepa- 
ration, from  which  it  does  not  appear  that 
he  was  subjected  to  any  physical  injury  or 
suffering.  The  appellant's  own  conduct  and 
language  toward  the  appellee,  before  or  at 
the  time  of  these  outbursts  of  temper  on 
tbe  part  of  the  wife,  was  but  slightly  shown. 
It  appears  that  the  first  actual  meeting  of 
these  parties  occurred  in  October  and  they 
were  married  on  December  18th  of  the  same 
year.  After  marriage  they  soon  tired  of 
each  other,  and  a  separation  took  place  in 
June  of  the  year  following  their  marriage. 

Marriage  is  an  institution  In  which  the 
public  have  an  interest.  Accordingly  the 
law  has  thrown  Its  safeguarding'  regulations 
about  the  contract  not  only  by  prescribing 
the  manner  of  entering  upon  the  estate,  but 
also  by  taking  the  sole  control  of  the  meth- 
od of  dissolving  the  bonds  of  matrimony. 
The  interest  of  the  public  may  be  further 
presupposed  from  the  statutory  provision  re- 
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qalrlng  the  public  prosecutor  to  appear  and 
resist  all  undefended  applications  for  a  di- 
vorce. Our  statutes  manifestly  contemplate 
that  the  court  In  such  cases  has  In  its  care 
the  Interest  of  the  public,  along  with  the  in- 
dividual rights  involved  In  the  proceeding; 
and  the  parties  must  be  regarded  as  having 
only  rights  in  a  large  sense  consistent  with 
the  public  welfare.  In  the  trial  of  this 
class  of  cases  the  court  proceeds  with  con- 
stant reference  to  these  particular  rights; 
and  this  court,  proceeding,  as  it  must,  upon 
the  presumption  that  the  trial  court  has  dis- 
posed of  the  application  with  such  high 
sense  of  responsibility,  will  approach  the 
question  of  disturbing,  upon  the  evidence,  a 
decision  denying  a  divorce  with  like  sense 
of  responsibility  and  a  hesitancy  peculiar  to 
the  special  quality  of  the  case.  It  was  said 
In  Ruby  v.  Ruby,  29  Ind.  174:  "The  con- 
tract of  marriage  imposes  obligations  of  the 
highest  legal  and  moral  character,  and 
should  not  be  annulled  or  disturbed  for 
Blight  or  trivial  causes;  and,  whilst  this 
court  may  exercise  a  supervisory  control  In 
such  cases  over  the  action  of  the  lower 
conrts  In  cases  clearly  requiring  it,  still, 
where  a  divorce  for  such  a  cause  has  been 
refused.  It  should  be  a  very  clear  case  of  an 
Improper  exercise  of  that  power  to  Justify 
this  court  In  reversing  the  judgment  of  the 
lower  court." 

The  court  may  have  been  somewhat  influ- 
enced. In  determining  the  value  of  the  ap- 
pellant's testimony,  by  a  consideration  of 
his  apparent  hastiness  In  entering  Into,  as 
well  as  a  lack  of  appreciation  of  the  extent 
of,  the  marriage  relation,  and  for  other  rea- 
sons clearly  visible  and  Impressive  to  the 
trial  court  and  not  to  be  seen  here.  The 
cause  has  been  twice  tried  In  the  court  be- 
low with  the  same  result 

Judgment  afBrmed. 

(43  Ind.  A.  221) 

VANDALIA  R.  CO.  v.  McANINCH  et  al. 

(No.  6.S84.) 

(Appellate  <3onrt  of   Indiana,   Division  No.   1. 

Jan.  29,  1909.) 

1.  Plsadhto  (I  204*)— Demubber. 

Where  one  paragraph  of  a  complaint  con- 
taining 'several  paragraphs  is  good,  the  com- 
plaint is  not  demurrable  as  an  entirety. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |  486 ;    Dec.  Dig.  §  204.*] 

2.  Appeai,  and  Erbob  (|  1040*)  —  Review  — 

HABHI,ES8    EBBOB — OVEBBUlINQ    DEMUBBEB. 

Overruling  demyrrers  to  each  of  two  para- 
graphs of  a  complaint  is  harmless  error,  where 
one  of  the  paragraphs  is  insuffident,  but  the 
court  made  special  findings  of  fact  as  to  the 
other  paragraph  and  based  its  Judgment  thereon. 
[Sd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  1040.*] 

S.  Railboads  (S  108*)  —  Fences— Constbuc- 
TioN  BY  Abdttino  Ownbb — Recovebt  OI" 
Cost  fbou  Railboad. 

Under  Bums'  Ann.  St.  1908,  §§  5447,  5448, 

requiring  railroads  to  build  fences  along  their 


right  of  way  within  a  year,  and  providing  for 
service  of  notice  to  construct,  an  owner  of  prop- 
erty abutting  a  railroad,  who  constructs  a  fence 
after  failure  of  the  railroad  to  comply  with  a 
notice  given,  may  recover  the  cost  of  the  fence 
from  the  railroad,  though  it  appears  that  there 
was  at  one  time  a  fence,  but  that  for  three 
years  prior  to  the  notice  there  had  been  none. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  f  103.*] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; Joseph  Claybaugb,  Judge. 

Action  by  Valentine  S.  McAninch  and  an- 
other against  the  Vandalla  Railroad  Com- 
pany to  recover  the  cost  of  constructing  a 
railroad  fence.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed,  with.  10 
per  cent  penalty. 

Albert  D.  Thomas  and  Michael  B.  Foley, 
for  appellant    Joseph  Combs,  for  appdlees. 

WATSON,  C.  J.  This  was  an  action 
brought  by  the  appellees  against  appellant 
in  two  paragraphs.  In  which  Judgment  was 
recovered  for  the  building  of  a  fence  along 
the  right  of  way  of  appellant  where  ai^el- 
lee's  land  abuts  on  said  right  of  way.  The 
first  paragraph  of  the  amended  complaint 
charged  that  the  railroad  had  wholly  failed 
to  erect  a  fence  along  its  right  of  way.  The 
second  paragraph  proceeded  upon  the  theory 
that  a  fence  had  theretofore  been  erected, 
but  had  been  out  of  repair,  so  as  to  have  be- 
come insufficient  to  prevent  domestic  ani- 
mals going  upon  said  right  of  way  from 
said  abutting  land.  Demurrers  were  ad- 
dressed to  each  paragraph,  as  well  as  to  the 
complaint  as  an  entirely,  which  were  over- 
ruled by  the  court  and  exceptions  saved. 
The  errors  assigned  In  this  court  are:  (1) 
The  rulings  upon  these  demurrn^ ;  (2)  error 
in  stating  the  conclusions  of  law  upon  facts 
found;  (3)  overruling  motion  for  a  new 
trial. 

It  Is  conceded  that  the  first  paragraph  of 
amended  complaint  is  good.  If  either  para- 
graph Is  good,  a  demurr»  to  the  complaint 
as  an  entirety  should  be  overruled.  Green 
V.  Eden,  24  Ind.  App.  583,  56  N.  B.  240;  P., 
C,  C.  &  St  L.  R.  R.  Co.  V.  Reed,  36  Ind. 
App.  67,  76  N.  E.  50 ;  Brake  et  al.  v.  Payne. 
187  Ind.  479,  87  N.  B.  140 ;  Maynard  v.  Wald- 
llch,  156  Ind.  562.  60  N.  E.  348. 

The  special  finding  of  facts  discloses  that 
there  was  at  one  time  a  fence  along  the 
side  of  the  right  of  way  of  appellants  where 
the  real  estate  abutted  on  the  same,  but 
when  and  by  whom  It  was  built  it  does  not 
disclose,  nor  how  long  since  it  has  been  de- 
stroyed; but  the  following  further  fact  is 
found:  "That  on  said  date  there  was  no 
fence  along  the  side  of  said  right  of  way 
abutting  on  said  real  estate,  and  had  not 
been  there  for  three  years  prior  to  the  11th 
day  of  July,  1905."  The  record  discloses 
that  appellant  was  served  with  notice  by  ap- 
pellees to  build  said  fence  on  July  11,  1905, 
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as  required  under  section  6448,  Burns'  Ann. 
St  1908  (Acts  1886.  p.  224,  c.  91).  This  no- 
tice was  given  pursuant  to  the  provisions 
of  section  5447,  Bums'  Ann.  St  1906,  which 
provides  that  railroads  completed  at  the 
time  of  the  taking  effect  of  this  act  within 
12  months,  and  roads  thereafter  completed 
within  12  months  after  completion,  shall  bo 
required  to  fence  their  right  of  way  and 
thereafter  to  maintain  said  fences.  It  also 
provides  the  kind  of  a  fence  to  he  erected 
and  maintained.  The  special  findings  clear- 
ly show  that  the  Judgment  herein  was  ren- 
dered on  the  first  paragraph  of  the  amend- 
ed complaint  Therefore,  if  there  be  any 
error  committed  in  overruling  the  demurrer 
to  the  second  paragraph  of  the  amended 
complaint,  it  was  harmless.  Rohrof  v. 
Schulte,  164  Ind.  188,  66  N.  E.  427. 

In  view  of  what  we  have  said  as  to  other 
assignments  of  error,  we  are  of  the  opinion 
that  the  court  did  not  err  either  in  stating 
its  conclusions  of  law  upon  the  special  facts 
found  or  overruling  appellant's  motion  for 
a  new  trlaL  The  law  requiring  railroads  to 
fence  their  right  of  ways,  except  where  same 
is  exempted,  is  a  wise  and  wholesome  law. 
The  primary  object  of  the  Legislature  in  the 
enactment  of  such  a  law  was  for  the  safe- 
ty of  the  passengers  upon  the  railroads. 

An  examination  of  the  whole  record  in 
this  case  convinces  us  that  the  conclusions 
reached  by  the  trlail  court  were  just  and 
equitable,  and  the  court  by  its  findings  and 
judgment  meted  out  Justice  to  the  parties. 

The  judgment  is  afllrmed,  with  10  per 
cent  penalty  thereon. 


tU  Ind.  App.  no 

VANDALIA  K.  CO.  ▼.  COX.    (No.  «,S85.) 

(Appellate  Court  of  Indiana,  Division  No.   L 

Feb.  3,  1909.) 

Appeal  from  Circuit  Court  Clinton  County; 
Joeeph  Glaybaugh,  Judjre. 

Action  by  Florence  M.  Cox  against  the  Van- 
dalia  Railroad  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affinned,  with  10 
per  cent  penalty. 

Albert  D.  l%omas  and  Michael  E>.  Foley,  for 
appellant    Joseph  Combs,  for  appellee. 

HADLBY,  J.  This  was  an  action  broaght  by 
appellee  against  appellant  for  Feimbursement  for 
money  expended  in  constnictlng  a  fence  along 
appellant's  right  of  way  through  appellee's.  lands, 
under  sections  5447,  5448,  and  5449,  Barns' 
Ann.  St.  1908.  Dpon  trial  appellee  was  given 
judgment  for  the  amount  of  her  claim  and  $25 
attorney's  fees. 

The  case  in  Its  Bnbstantial  particulars  is  the 
sane  as  the  case  of  Vandalia  Railroad  Com- 

Sany  v.  Valentine  S.  McAninch  et  al.  (No.  6,384. 
edded  at  tbe  present  term  of  this  court),  86 
N.  E.  1031,  and  upon  the  authority  of  that  case 
this  canse  is  affirmed.  Other  questions  are 
presented  in  this  case,  but  they  are  all  tech- 
nical, unsubstantial,  and  without  merit.  Tie 
action  of  the  appellant  in  the  premises  is  Inde- 
fensible. 

Judgment  affirmed,  with  10  per  cent  penaltr 
thereon. 


(a  Ind.  App.  ma) 

WILBT  ▼.  COMMONWBAI/TH  LOAN  * 

SAVINGS   ASS'N  OF   INDIANA. 

(No.   6,337.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Jan.  27,  1909.) 

1.  BtTiLDme  AND  Loan  Asbooiattohs  (|  30*) 
—  COKXRAOIB  —  Falsx  Rkpsesentatiohb  — 
Dbfenbbb. 

A  bond  given  by  a  stockholder  to  a  bnlldlng 
and  loan  association  bound  him  to  the  payment 
of  a  specified  sum,  with  interest  and  premium, 
in  monthly  installments  during  the  continnance 
of  the  loan,  and  provided  that  the  loan  should 
continue  until  the  stock  securing  the  bond  ma- 
tured under  a  by-law  providing  that  It  should 
mature  when  the  amount  of  stock  payments,  to* 
gether  with  its  pro  rata  share  of  the  dividends, 
equaled  the  par  value  of  the  same.  The  bond 
and  certificate  of  stock  each  provided  that  pay- 
ments on  the  stock  should  be  limited  to  96 
monthly  payments,  bnt  there  was  no  declara- 
tion that  payments  on  the  loan  were  so  limited. 
Held,  that  the  stockholder  coald  not  defeat  an 
action  on  the  bond,  and  to  foreclose  a  mortgage 
securing  the  same  by  showing  false  representa- 
tions as  to  the  construction  of  the  contract 
made  at  the  time  of  the  making  of  the  loan. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Gent  Dig.  |  76;  Dec  Dig. 
I  39.  •] 

2.  Bnii.nino  and  Loan  Absooiations  (I  18*) 

— CONTRACIB    WITH    BOBBOWIHO    MmcBKB— 
CONSTBUCTION. 

A  bond  given  by  a  stockholder  of  a  build- 
ing and  loan  association  to  the  assodatioB 
bound  him  to  pay  $500,  with  interest  and  pre- 
mium, payable  in  equal  monthly  installments 
during  the  continuance  of  the  loan,  and  provid- 
ed that  the  loan  should  conthiae  until  the  stock 
secnring  it  matured,  under  a  by-law  which  pro- 
vided that  the  stock  should  mature  when  the 
amount  of  stock  payments,  together  with  its 
pro  rata  share  of  the  dividends,  equaled  the  par 
value  of  the  same.  Held,  that  tbe  court  proper- 
ly refused  to  credit  the  stock  with  the  monthly 
payments  of  premium  and  Interest,  since  to 
do  so  would  give  the  stockholder  the  use  of  tbe 
money  without  payment  of  interest 

(Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  C!e&t  Dig.  i  23;   Dec.  Dig. 

i  18.*] 

Appeal  from  Clrcalt  Court  Clinton  Coon* 

ly;  Joseph  Claybaugh,  Judge. 

Action  by  William  H.  Wiley  against  tba 
Commonwealth  Loan  &  Savings  AsBodatKm 
of  Indiana,  In  which  defendant  filed  a  cross- 
complaint  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

John  C.  Farber,  Higglns  &  HoUoman.  and 
S.  M.  Ralston,  for  appellant  B.  F.  Batllff, 
for  appellee. 

HADLEY,  J.  This  was  an  action  bron^t 
by  appellant  against  appellee  to  cancel  a 
mortgage  given  by  appellant's  grantor  to  ap- 
pellee. The  complaint  Is  \n  two  paragraphs, 
the  first  of  which  avers  that  by  the  terms 
of  the  written  contract  between  the  parties 
the  debt  had  been  fully  paid,  and  the  mort- 
gage should  be  released.  The  second  para- 
graph avers  the  terms  of  the  written  con- 
tract, and  also  avers  that  the  appellee  had 
fraudulently  and  falsely  construed  said  con- 
tract at  the  time  of  the  making  of  the  loan. 
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and  thereby  Induced  the  mortgagor  to  enter 
Into  the  same;  that  under  the  contract  as  so 
falsely  conBtmed  the  loan  had  been  fully 
paid.  Demurrers  to  each  of  said  paragraphs 
were  overruled.  Appellee  filed  answer  to 
each  of  said  paragraphs,  and  also  filed  a 
cross-complaint,  wherein '  the  bond  given  -  for 
the  debt  and  the  mortgage  to  secure  the 
same,  a  certificate  of  stock  that  was  issued 
at  the  time  of  the  making  of  the  loan  to  ap- 
pellant's grantor,  and  which  was  a  part  of 
the  transaction  and  held  by  appellee  to  se- 
cure said  bond,  together  with  the  by-laws  of 
the  association,  referred  to  in  said  instru- 
ments, were  exhibited.  It  is  also  shown  that 
said  mortgage  and  bond  were  executed  by 
one  Jones  to  appellee,  and  the  certificate  of 
stock  issued  to  said  Jones;  that  thereafter 
appellant  purchased  the  land  coveted  by 
said  mortgage,  and  in  his  deed,  as  a  part 
of  the  consideration  of  said  transfer,  assum- 
ed and  agreed  to  pay  said  mortgage.  Prayer 
for  a  Judgment  against  appellant  and  fore- 
closure of  said  mortgage. 

To  this  cross-complaint  appellant  answered 
In  six  paragraphs — the  first,  a  general  de- 
nial; the  second,  plea  of  payment ;  the  third, 
a  discharge  by  reason  of  the  terms  of  the 
contract,  as  shown  by  the  writings;  the 
fourth  and  fifth,  a  discharge  by  reason  of 
the  writings  as  falsely  and  fraudulently  rep- 
resented and  construed  by  appellee  at  the 
time  of  the  making  of  the  loan,  whereby  ap- 
pellant's grantor  was  Induced  to  enter  Into 
the  contract;  the  sixth,  a  detailed  plea  of 
payment  The  court  sustained  a  demurrer 
to  the  third,  fourth,  and  fifth  paragraplis  of 
this  answer..  Upon  Issues  Joined,  trial  was 
had  by  the  court,  and  Judgment  rendered  In 
favor,  of  appellee.  Appellant  assails  the  ral- 
Ing  of  the  court  upon  the  demurrers  to  the 
third,  fourth,  and  fifth  paragraphs  of  an- 
swer to  the  cross-complaint. 

We  do  not  deem  it  necessary  to  set  out  the 
terms  of  the  bond,  mortgage,  certificate  of 
stock,  and  by-laws,  which  together  formed 
the  contract  and  are  exhibited  by  the  cross- 
complaint  and  paragraphs  of  answer  thereto 
under  ccmslderatlon,  since  the  contract  thus 
shown  Is  In  all  the  essential  details  substan- 
tially the  same  as  is  considered  in  the  cases 
of  Guaranty  Savings,  etc..  Ass'n  v.  Slmko,  35 
Ind.  App.  412,  74  N.  B.  273,  Miller  v  Wayne, 
etc.,  Ass'n,  32  Ind.  App.  480,  70  N.  E.  180, 
Wayne,  etc.,  v.  Gilmore,  37  I^id.  App.  146,  72 
N.  E.  190,  and  Wayjie,  etc,  v.  Skelton,  27 
Ind.  App.  624,  61  N.  E.  951,  and  must  be  gov- 
erned by  the  same  rules  as  ar^  therein  laid 
down,  which  must  be  considered  established,' 
and  a  review  or  discussion  of  the  same  would 
be  unprofitable. 

'Appellant  has  sought  to  distinguish  this 
case  from  those  cases;  but  the  bond,  mort- 
gage, certificate  of  stock,  and  by-laws,  all 
forming  a  part  of  the  transaction,  are  ex- 
hibited, and  will  not  bear  the  construction 
put  upon  them  by  appellant  The  bond  pri- 
marlly  binds  the  obligor  to  the  paym^t  of 


(SOO,  together  with  6  per  cent  Interest  and 
6  per  cent  premium  per  annum,  payable  In 
equal  monthly  Installments  durbig  the  con- 
tinuance of  the  loan ;  and  It  Is  provided  that 
the  loan  shall  continue  until  the  stock,  which 
is  held  to  secure  the  bond,  matures  under 
section  43  of  the  by-laws.  Section  43,  re- 
ferred to,  provides  that  the  stock  shall '  ma- 
ture when  the  amount  of  stock  payments, 
together  with  its  pro  rata  share  of  the  divi-. 
dends,  shall  equal  the  par  value  of  the  same. 
The  bond  and  certificate  of  stock  each  pro- 
vides that  payments  on  the  stock  shall  l>e 
limited  to  96  monthly  payments,  but  no- 
where is  there  a  declaration  that  payments 
on  the  loan  are  so  limited.  There  Is  scmie 
circumlocution  In  arriving  at  the  exact  con- 
tract; but  the  different  parts  are  all  con- 
nected and  referred  to  in  such  a  way  that  an 
ordinarily  careful  reading  of  the  various  in- 
struments discloses  the  whole  contract  with 
clearness.  The  fourth  and  fifth  paragraphs 
of  answer  to  the  cross-complaint  averred 
substantially  the  some  acts  of  fraud  and  mis- 
representation as  are  alleged  in  Wayne,  etc., 
Association  v.  Gilmore,  supra,  and  Guaranty 
Savings,  etc.,  Associatioil  v.  Slmko,  supra, 
and  the  rules  given  la  those  cases  must  be 
applied  here. 

Appell^t  also  insists  that  the  amount  of 
the  recovery  is  too  large,  for  the  reason  that 
the  court  refused  to  credit  the  stock  with  the 
monthly  payments  of  premium  and  interest 
This  position  Is  untenable,  since  such  a  con- 
struction would  be  permitting,  appellant  to 
pay  the  Interest  and  premium  to  himself. 
Appellant's  own  figures  show  that  in  such  a 
case  appellant  would  have  the  use  of  $500 
for  eight  years,  and  during  that  time  would 
pay  in  $720,  and  at  its  expiration  would  re- 
ceive $774.41  with  which  to  repay  his  loan, 
thereby  having  free  use  of  $600  for  said  term 
and  In  addition  receiving  $54.41  clear  profit 
Where  the  profit  is  to  come  from  is  not 
shown.  If,  as  appellant  contends,  this  pre- 
mium and  int^est  should  have  been  paid  in- 
to the  loan  fund,  it  could  only  be  apportion- 
ed and  credited  upon  the  stock  as  dividends, 
and  then  only  as  earnings  after  the  payment 
of  expenses  after  July,  1897.  It  is  true  -that 
prior  to  said  last-mentioned  date  all  earnings 
that  went  Into  the  loan  fund  had  to  be  ap- 
portioned to  the  stock,  except,  perhaps,  what 
might  be  necessary  to  recoup  losses;  but 
after  said  date  It  was  provided  by  the  by- 
laws. In  compliance  with  the  law  enacted  at 
that  time,  that  the  expense  fund  should  be 
abolished  and  receipts  therefor  turned  into 
the  loan  .fund,  and  all  expenses  paid  out  of 
the  earnings  In  the  loan  fnnd.  This  being 
true,  it  does  not  appear  that  .there  was  any 
portion  of  the  loan  fund  that  was  not  prop- 
erly applied  to  appellant's  stock  as  dividends, 
and  upon  the  evidence  the  amount  was  prop- 
erly assessed. 

We  have  considered  all  of  the  questions 
properly  presented,  but  have  not  entered  into 
an  extended  discussloa  In  this  opinion,  for 
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the  reason  that  It  could  only  be  a  repetition 
of  what  has  already  been  said  In  the  cases 
cited. 
Judgment  aflSrmed. 


(43   Ind.    A.   16T) 

BARBBR  ASPHALT  PAVING  CO.  T.  CITI 

OF  WABASH.    (No.  6.257.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Jan.  26,  1009.) 

1.  MUNIOIFAI,  COBFOBATIONS  (|  339*)— PUB- 
LIC   IMPBOVEMENT— CONTBACTS — CONFOBMITT 

TO  Pbevious  Negotiations— Time  Limit. 
ThouKh  preliminary  negotiations,  specifica- 
tions, and  bids  for  a  street  improvement  are 
silent  as  to  when  the  work  must  be  completed, 
still  the  city  may  insert  a  time  limit  in  the 
contract  as  finally  entered  into  with  the  con- 
tractor, since  such  power  will  be  implied  from 
the  general  power  and  duty  as  to  streets,  and 
from  the  fact  that  the  improvement  was  one 
which  must  be  made  in  the  summer  time,  and 
hence  made  it  necessary  to  place  a  time  limit 
thereon. 

[Bd.   Note.— For  other  cases,   see  Municipal 
Corporations,  Dec.  Dig.  |  338.*] 

2.  Evidence  (|  6*)— Judiciai.  Noticb— Sea- 
sons—Laws  or  Natubb. 

Courts  take  judicial  knowledge  of  the  sea- 
sons of  the  year. 

[Ed.   Note. — For   other   cases,   see   Evidence, 
Cent.  Dig.  |  5 ;   Dec.  Dig.  i  6.*] 

3.  Evidence  (|  6*)— Jodicial  Notice— Com- 
mon Knowledge— Time  of  Pavino  Stbeets. 

Courts  know,  as  a  matter  of  common  knowl- 
edge, that  certain  pavements  for  city  streets 
are  not  laid  in  the  winter  months. 

[Ed.    Note. — For   other   cases,   see   Evidence. 
Cent.  Dig.  i  4;   Dec.  Dig.  |  5.*] 

4.  Municipal  Cobpobations  (f  862*)— Pub- 
Lio  Impbovements — Contbaots— Time  Lim- 
it—Waives  OF  Pbovision. 

Where  a  contract  to  pave  a  city  street  pro- 
vides that,  on  failure  to  complete  the  work  in 
time,  the  contractor  will  pay  to  the  city  $25  a 
day  liquidated  damages,  the  city  does  not  waive 
its  right  to  collect  the  damages  by  the  fact  that 
the  cost  of  the  improvement  is  charged  both 
against  the  city  and  the  abutting  owners,  and 
the  assessment  on  the  owners  was  made  with- 
out respect  to  such  damages. 

[Ed.    Note. — For  other  cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  362.*] 

6.  Damages  (§  83*)— Liquidated  Damages  ob 

Penalty — Question  fob  Coubt. 

Whether  a  per  diem  payment,  to  be  made 
on  failure  to  complete  a  contract  for  paving 
a  city  street  in  time,  is  a  penalty  or  liquidat- 
ed damages  is  purely  a  question  for  the  court. 

[Ed.  Note. — For   other   cases,    see   Damages, 
Dec.  Dig.  i  83.*] 

6.  Damages  (8  78*) — Liquidated  Damages  ob 
Penalty  —  Contbacts  —  Stbeet  Impbove- 
ment — '  'fobfeit. ' ' 

A  contract  for  the  improvement  of  a  city 
street  provided  for  completion  Itefore  October 
Ist,  and  for  a  failure  to  complete  the  contractor 
agreed  to  "pay  and  forfeit"  to  the  city  as  "liqui- 
dated damages"  the  sum  of  $25  per  day  after 
October  Ist.  Held  that,  though  the  word  "for- 
feit" ordinarily  means  "penalty,"  its  meaning, 
like  that  of  the  words  "liquidated  damaeesi'' 
is  to  be  determined  by  the  connection  in  which 
it  is  used,  and  in  view  of  the  fact  that  it  was 
necessary  to  complete  such  improvement  in  the 
summer  months,  and  damages  might  rea- 
sonably flow  from  a  failure  to' complete  within 


the  time  limited,  the  damages  will  be  considered 
liquidated  damages,  and  not  a  penalty,  regard- 
less of  whether  the  city  actually  suffered  dam- 
ages by  the  delay. 

[S:d.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  157-163;    Dec.  Dig.  §  78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3.  pp.  2893-2899;    vol.  8,  p.  766S.] 

Appeal  from  Circuit  Court,  Wabasb  Coun- 
ty;  A.  H.  Plummer,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany against  the  City  of  Wabash  to  recover 
on  a  street  paving  contract.  From  a  judg- 
ment entered  on  sustaining  a  demurrer  to  the 
complaint,  plaintiff  appeals.    Affirmed. 

WUson  &  Townley,  for  appellant  Shlveler 
&  Swltzer,  for  appellee. 

MYERS,  J.  By  this  action  appellant 
sought  to  collect  from  appellee  $750  on  ac- 
count of  a  written  contract  entered  into  be- 
tween appellant  and  appellee  for  the  Improve- 
ment of  a  certain  street  in  the  city  of  Wa- 
bash pursuant  to  the  provisions  of  an  act  of 
the  General  Assembly  of  this  state,  approved 
March  11,  1901  (Acts  1901,  p.  534,  a  231). 
The  complaint  was  In  one  paragraph,  to 
wblch  a  demurrer  for  want  of  facts  was  sus- 
tained. Plaintiff  refused  to  plead  further, 
and  judgment  was  rendered  against  it  and 
In  favor  of  appellee  for  costs. 

From  the  complaint  it  appears  that  the 
contract  In  question  called  for  the  Improve- 
ment of  a  certain  portion  of  Wabash  street 
In  the  city  of  Wabasb  according  to  certain 
plans  and  spedflcations  relative  thereto  and 
made  a  part  of  said  contract.  Neither  the 
plans,  specifications,  demand  for  bids,  nor 
did  appellant's  bid  or  the  acceptance  of  its 
bid,  contain  any  provision  fixing  a  time  cer- 
tain for  the  completion  of  the  work,  but  the 
written  contract  subsequently  entered  Into 
did  provide  that  "said  Improvement  shall  be 
finally  and  In  all  respects  completed  on  or 
before  the  first  day  of  October,  1901,  and  the 
party  of  the  first  part  agrees  to  pay  and  for- 
feit to  the  city  of  Wabash  as  liquidated  dam- 
ages, the  sum  of  twenty-five  dollars  ($25)  for 
each  and  every  day  after  said  first  day  of  Oc- 
tober, 1901.  until  said  work  is  finally  complet- 
ed and  ready  for  acceptance  by  the  party  of 
the  second  part"  Said  specifications,  among 
other  provisions  contained  the  following: 
"The  work  shall  be  commenced  and  carried 
on  to  completion  at  such  points  as  the  city 
engineer  may  designate;  no  square  shall  be 
blocked  except  where  tie  contractor  Is  ac- 
tually working,  and  each  square,  as  soon  as 
the  pavement  is  laid,  at  the  discretion  of  the 
engineer,  shall  be  thrown  open  to  public  use ; 
but  such  openings  or  using  of  the  street  shall 
not  be  deemed  or  held  to  be  an  acceptance  of 
any  part  of  the  work;  the  engineer  from 
time  to  time  may  suspend  the  work  at  certain 
places,  or  altogether.  If,  in  his  opinion,  public 
need  requires  it;   but  said  engineer  shall  not 
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have  the  right  to  stop  the  work  altogether 
for  more  than  one  week  at  a  time  excepting 
that,  whenever  In  the  opinion  of  said  en- 
gineer, the  weather  is  not  suitable  for  doing 
work,  he  may  cause  the  work  to  be  suspend- 
ed." It  Is  also  shown  that  the  proposed  Im- 
provement was  more  than  3,000  feet  In  length 
and  Intersected  by  a  number  of  cross  streets ; 
that  appellant,  pursuant  to  said  contract,  en- 
tered upon  the  work  of  making  said  Improve- 
ment, but  failed  to  complete  the  same  until 
October  31,  1901;  that  pursuant  to  law  the 
cost  (126,807.38)  of  making  said  Improvement 
was  assessed  In  part  against  said  city,  and 
the  balance  against  the  property  abutting 
the  improved  portion  of  said  street ;  that  the 
amount  so  assessed  against  the  abutting  prop- 
erty has  been  paid,  as  well  as  the  amount  as- 
sessed against  said  city,  except  said  sum  of 
$750,  which  said  city  refused  to  pay  solely 
because  of  appellant's  delay  In  the  completion 
of  said  work.  The  complaint  also  states 
"that  the  defendant  was  not  damaged  or  in- 
jured in  any  sum  whatever  by  plalntllTs  de- 
lay In  the  completion  of  said  Improvement" 
The  parties  to  this  appeal  by  their  briefs, 
under  the  heading  "propositions  or  points" 
(Rules  of  the  Supreme  and  Appellate  Courts, 
{  22,  d.  5  [55  N.  E.  vl]),  present  but  one  ques- 
tion, and  that  question  rests  on  the  effect  to 
be  given  that  stipulation  In  the  contract  re- 
lating to  the  time  when  the  work  shall  be 
completed  and  ready  for  acceptance.  If  this 
stipulation  Is  to  be  construed  as  fixing  a  pen- 
alty, the  judgment  must  be  reversed.  If  It 
Is  a  case  of  liquidated  damages  the  judgment 
most  be  affirmed.  Appellant,  In  connection 
with  the  above  question,  has  submitted  for 
our  consideration  certain  other  questions, 
which  we  will  first  notice.  Appellant  insists 
that  the  above  stipulation  was  for  the  benefit 
of  the  abutting  property  owners,  and,  as  the 
city  did  not  consider  them  in  making  the  as- 
sessments against  the  abutting  property,  It 
thereby  waived  Its  right  to  insist  upon  the 
payment  of  any  damages  for  delay,  citing 
Oullck  v.  C!onnely,  42  Ind.  134,  136;  that 
such  stipulation  was  invalid  for  the  reason 
that  the  procedure  in  cases  of  this  kind  is 
governed  by  statute,  and  as  the  statute  Is 
silent  on  that  subject,  the  common  council 
had  no  authority  to  include  it  in  the  contract, 
and  because  there  was  no  new  consideration 
moving  to  the  contractor  to  assume  any  ob- 
ligation other  than  those  named  in  the  speci- 
fication, citing  State  v.  Common  Council, 
138  Ind.  455,  463,  87  N.  K.  1041.  In  the  case 
last  cited  the  opinion  discloses  that  the  com- 
mon council  had  instructed  the  mayor,  on  be- 
half of  the  city,  to  enter  into  a  certain  con- 
tract, and  the  question  in  that  case  was 
whether  the  mayor  liad  exceeded  his  author- 
ity; the  contract  as  signed  not  having  been 
approved  by  the  council.  In  the  case  before 
us  there  is  no  claim  that  the  contract  was 
not  duly  entered  into  on  the  part  of  the  city, 
or  that  it  was  not  the  contract  of  appellant. 
Appellant  proceeded  under  the  contract.    All 


the  rights  it  claimed  were  by  virtue  of  the 
contract,  and  any  burden  it  may  have  legally 
incurred  thereby  was  enforceable  unless  re- 
leased in  some  manner  authorized  by  law. 

While  the  preliminary  proceedings  had  by 
the  city  did  not  call  for  a  time  limit  for  the 
completion  of  the  work,  yet  upon  the  theory 
that  cities  have  no  right  to  obstruct  streets 
for  an  unreasonable  length  of  time  In  making 
public  Improvements  (Cummins  v.  City  of 
Seymour,  79  Ind.  481,  495,  41  Am.  Rep.  618), 
and  In  the  making  of  such  improvements  they 
act  ministerially,  and  their  negligence  may  be 
the  basis  of  an  action  (Murphy  v.  City  of  In- 
dianapolis, 158  Ind.  288,  63  N.  E.  469),  and 
being  required  by  law  to  exercise  reasonable 
care  to  keep  the  streets  in  a  safe  condition 
for  travel  (City  of  Muncie  v.  Hey,  164  Ind. 
670,  74  N.  B.  250;  City  of  Vlncennes  v.  Spees, 
35  Ind.  App.  389,  74  N.  E.  277),  and  having 
the  power  to  contract  for  the  making  of  the 
Improvements,  carries  with  It  the  implied 
power  necessary  to  make  this  contract  effect 
tlve  (Boyee  v.  Tuhey,  163  Ind.  202,  70  N.  E. 
531).  The  council  having  in  mind  these,  as 
well  as  other  well-settled  principles  of  law 
relative  to  its  duty  regarding  streets  and  its 
power  over  the  same,  no  doubt  desired  a 
speedy  consummation  of  the  proposed  im- 
provement, and  to  that  end  had  the  stipula- 
tion in  question  inserted  in  the  contract  It 
has  been  held  that  after  bids  have  been  re- 
ceived for  a  street  improvement,  council  may 
Include  extra  work  not  specified  in  the  im- 
provement ordinance  or  in  the  advertisement 
for  bids,  and  assess  the  cost  of  such  work 
against  the  abutting  property.  Boyd  v.  Mur- 
phy, 127  Ind.  174,  25  N.  E.  702.  The  holding 
In  that  case  goes  farther  than  we  are  requir- 
ed to  go  in  order  to  uphold  the  action  of  the 
council  In  requiring  a  time  limit.  Courts 
take  judicial  knowledge  of  the  seasons  of  the 
year  (Waeson  v.  First  National  Bank,  107  Ind. 
206,  219,  8  N.  E.  97),  and  it  is  a  matter  of 
common  knowledge  that  In  this  climate  street 
improvements  of  the  character  contemplated 
by  the  parties  are  not  made  during  the  winter 
months,  and  for  that  reason  the  council  in 
awarding  the  contract  was  interested  in  hav- 
ing the  improvement  made  during  seasonable 
weather,  and  the  streets  cleared  before  the 
time  when  climatic  conditions  were  likely  to 
stop  the  work.  The  fact  of  appellant's  agree- 
ment to  complete  the  work  within  a  specified 
time,  for  aught  that  appears,  might  have 
been  an  Inducement  for  the  council  to  enter 
Into  the  contract  with  appellant  and  of  Itself 
a  consideration  sufficient  to  support  the  stipu- 
lation. The  Connely  Case  cited  by  appellant 
was  one  where  the  property  owner  sought  to 
have  his  assessment  reduced  by  reason  of  a 
provision  in  the  contract,  which  provided 
"that  five  per  centum  per  month  shouldibe 
deducted  from  the  assessment  of  all  wprk 
done  after  the  extension  of  the  time  of  the 
completion  of  the  contract."  Held  that 
the  time  to  enforce  the  provision  was  when 
the  last  assessment  was  allowed,  and  that 
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tbe  provision  was  enforceable  or  not  at  the 
option  of  the  dty.  In  the  case  at  bar  more 
than  $4,000  of  the  cost  of  the  improremeut 
was  assessed  against  appellee,  and  the  com- 
[dalnt  shows  that  all  of  said  sum  had  been 
paid  except  $750.  Here  the  provision  is  that 
appellant  "agrees  to  pay  and  forfeit  to  the  city 
of  Wabash  as  liquidated  damages"  the  sum 
of  $25  for  each  and  every  day,  etc.  Its  prom- 
ise was  made  to  the  city.  The  city  retained 
$760  of  the  amomit  due  from  tt  to  appellant. 
These  facts  are  far  from  showing  a  waiver  on 
the  part  of  the  city  to  claim  the  benefit  of  the 
breach  of  the  contract  to  complete  the  work 
within  the  specified  time,  and  the  Connely 
Case,  as  to  this  question,  is  not  in  point. 
Again,  referring  to  the  language  of  the  con- 
tract in  question,  Is  the  per  diem  payment  to 
be  regarded  in  the  nature  of  a  penalty,  or  as 
liquidated  damages?  This  is  purely  a  ques- 
tion for  the  court  (2  Parsons  on  Contracts 
[9tfa  Ed.]  *49^,  and  it  may  well  be  said  that 
It  Is  one,  as  here  presented,  not  easily  an- 
swered, for  the  reas<nl  there  are  but  few  well- 
established  roles  applicable  alike  to  all  cases 
of  this  character.  Many  cases  will  be  found 
in  ttie  books,  but  as  a  ruler  they  are  made  to 
rest  upon  facts  peculiar  to  the  Individual 
case.  The  case  here  Is  one  to  be  determined 
from  the  contract  The  breach  Is  admitted, 
and  the  complaint  alleges  that  no  damages 
whatever  resulted  to  appellee  because  of  the 
breach.  Such  an  allegation  might  be  Import- 
ant in  some  cases,  but  of  slight  weight  In 
this  case,  when  we  consider  the  langnage  em- 
ployed, the  situation  of  the  parties,  and  the 
subject-matter  of  the  agreement  at  the  time 
it  was  made.  It  is  clear  that  tiie  parties 
could  not  say  In  advance,  whether  a  failure  to 
complete  the  work  within  a  given  time  would 
result  in  considerable  damages  or  none  at  all. 
Heretofore  in  this  opinion  we  have  given 
some  attention  to  the  Importance  of  an  early 
completion  of  the  Improvement, '  and  what 
we  then  said  Is  pertinent  in  determining  tlte 
question  of  "the  Intention  of  the  parties,  which 
Is  often  taken  by  the  courts  as  a  controlling 
guide  in  determining  cases  of  this  class. 
When  the  contract  was  entered  Into  we  as- 
sume that  appellant  was  acting  In  good  faith, 
and  believed  that  47  days  was  time  enough 
in  which  to  do  the  work,  but,  for  s6me  rea- 
son not  given,  80  additional  days  were  re- 
quired. 

The  appellant  largely  relies  upon  the  word 
•forfeit,"  found  In  the  stipulation  above 
quoted,  to  maintain  Its  contention  that  the 
contract  calls  for  actual  damages  only.  At 
the  time  of  making  the  contract  nor  Is  there 
now  any  rule  or  t>ecunlflry  standard  by  which 
to  measure  all  damages  which  might  result 
to  the  abutting  property  owners  or  to  the 
dty  or  the  users  of  the  street  by  reason  of 
unnecessary  delay  In  completing  the  work. 
The  subject  being  one  where  the  question  of 
damages  might  likely  arise,  it  was  proper  for 
the  parties  to  agree  upon  such  damages  in 


advance,  and  liave  their  agreement  enforced, 
unless  to  do  so  would  work  an  absurdity  or 
be  unduly  oppressive.  Mengea  v.  Milton  Piano 
Co.,  96  Mo.  App.  283,  70  S.  W.  260;  Nothing 
appearing  in  this  case  to  take  It  without  the 
general  rule,  appellant  will  not  be  heard  to 
say,  on  finishing  the  worlc,  and  after  making 
certain  that  which  at  the  time  waft  uncer- 
tain and  conjectural  and  difficult  to  prove, 
that  no  loss  did  actually  result  from  Its 
breach  of  the  contract.  The  word  "forfeit" 
ordinarily  Imports  a  poialty,  but  not  neces- 
sarily so.  Its  meaning  Is  determined,  like 
the  words  "liquidated  damages,"  by  the  con- 
nection In  which  it  is  used.  Merlca  v.  Bor- 
get,  86  Ind.  App.  463,  75  N.  E.  1083 ;  Chaude 
V.  Shepard,  122  N.  Y.  397,  26  N.  a  358; 
Noyes  V.  Phillips,  60  N.  X.  408;  Ez  parte 
Alexander,  39  Mo.  App.  108;  Pogne  v,  Ee- 
weah  Power  &  Water  Co.,  138  Cal.  664,  72 
Paa  144;  Eakln  v.  Scott,  70  Tex.  442,  7  S. 
W.  777;  Wibaux  v.  Orlnnell  Live-stock  Co., 
9  Mont  1S4,  22  Pae.  492;  Mayne  on  Dam. 
(5th  Ed.)  146;  Pastor  v.  SolomMi,  26  Misc. 
Rep.  125,  55  N.  T.  Supp.  956;  3  Parsons  on 
Contracts  (9th  Ed.)  •157;  Streeper  v.  WU- 
Uams,  48  Pa.  4S0.  The  court,  in  People  v. 
Love,  19  Cal.  670,  In  speaking  of  the  word 
"penalty,"  said:  "For  determining  whether 
a  specified  snm  was  intended  and  must  be 
treated  as  a  penalty  or  as  liquidated  damages 
it  is  a  well-established  principle  of  construc- 
tion that  it  will  be  treated  and  enforced  as 
liquidated  damages,  where  It  is  agreed  to  be 
paid  for  doing,  or  falling  to  do,  an  act  in 
"respect  to  which  the  damages  are  uncertain 
and  not  measurable  by  an^  exa<it  pecuniary 
standard."  In  the  case  of  Hall  v.  Growls, 
87  Mass.  304,  81  Am.  Dec.  745,  the  court  had 
under  consideration  the  eflJect  of  the  word 
"forfeit"  as  used  In  a  contract  containing  the 
following  clause:  "For  each  and  every  day's 
delay  in  the  completion  of  said  houses  after 
December  1st,  said  Hall  is  to  forfeit  $5<'' 
The  court,  after  concluding  that  the  sum 
named  was  reasonable,  and  should  be  treated 
as  liquidated,  and  so  intended  by  the  parties, 
said:  "In  cases  of  this  nature,  where  the 
intent  of  the  parties  Is  so  clear,  the  use  of 
the  word  iiorfeit,*  In  the  clause  providing 
for  damages  In  case  of  a  breach,  la  not  re- 
garded as  of  vdvLch  weight" — citing  Lynde  v. 
Thompson,  2  Allen  (Mass.)  456.  This  court 
In  the  case  of  Merlca  v.  Burget,  supra,  follow- 
ing the  rule  declared  by  th^  court  In  Jaqua 
V.  Headlngton,  114  Ind.  309,  16  N.  B.  627, 
said:  "That  where  the  sum  named  is  dedar- 
ed  to  be  fixed  as  liquidated  damages  is  not 
greatly  disproportionate  to  the  loss  that  may 
result  from  a  breach,  and  the  damages  are 
not  measurable  by  any  exact  pecuniary 
standard,  the  sum  designated  will  be  deemed 
to  be  stipulated  damages."  Texas  &  St  L. 
Ry.  Co.  V.  Bust  (C.  C.)  19  Fed.  239,  241; 
Stndabaker  v.  White,  31  Ind-  211,  99  Am. 
Dec.  628.  In  NUson  v.  Joneebol-o,  67  Ark.  168. 
20  S.  W.  1093,  the  town  had  granted  to  NOson 
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And  oth<en  the  rlgbt,  for  a  term  of  years,  to 
lay  tracks  and  operate  a.  street  railroad  in 
certain,  streets  witbln  the  town,  ^e  con- 
tract contained  a  stipulation  regdirlng  tlie 
completion  of,  tbe  road  within  a  specified 
time.  For  the  breach  of  that  stipulation  it 
was  provided  that  the  parties  holding  the 
Tight  should  forfeit  the  privileges  granted 
by  tbe  towi),  and  should  "also  forfeit  and 
pay  the  sum  of  $500"  to  the  town.  T^ie 
breach  was  admitted,  and  the  actual  damagen 
to  the  town  by  virtue  of  tbe  breach  agreed 
to  be  $50.  The  question  in  tbe  case  was 
whether  the  stipulated  sum  should  be  con- 
flidertd  as  a  penalty  or  as  liquidated  dam- 
ages. In  considering  the  case  the  court  said: 
"In  the  case  at  bar  the  appellee  is  a  munld- 
{Ml  corporation,  and  could  not  in  its  corporate 
capacity  sulTer  any  injury  by  a  breach  of  the 
contract  If  an  actual  loss  was  coutempiated 
by  the  stipulation  in  question.  It  could  only 
thwefore  have  been  such  as  wonid  result  to 
the  publla  And  as  the  parties  must  have 
known  that  it  was  wholly  impracticable  to 
measure  tUs  by  any  rule  of  damages,  it  is 
reasonable  to  suppose  that  they  intended  to 
fix,  by  the  terms  jof  the  contract,  the  precise 
anm  recoverable  by  Its  breiach.  jCiark  v. 
Barnard,  .108  U.  S.  438,  460,  2  Sup.  Ct.  8T8, 
27  ii.  Ed.  780.  The  stipulated  sum  is  not  so 
large  as  to  be  suggestive  of  an  intention  to 
.make. it  a  penalty,  and  no  argument  in  favor 
of  treating  it  as  such  can  be  drawn  from 
the  form  or  language  of  the  instrument  The 
phrase  'forfeit  and  pay,'  found  in  the  third 
_.  clause,  when,  construed  with  all  the  other 
provisions  of  the  contract,  cannot.be  reason- 
ably taken  to  have  any  other  meaning  than 
that  in  the  contingency  there  mentioned,  the 
.appellants  would  become  liable  to  pay,  and 
-fihonicl  pay,  to  the  appellee  the  sum  of  $500." 
.Appellant  insiats  that  under  the  part  perform- 
.ance  role,  applicable  to  contracts  of  the  char- 
acter in  question,,  the  sum  named  should  be 
construed  as  a  penalty,  and  not  as  liquidated 
damages.  The  pleaded  facts  do  not  bring  the 
<ase  witliln  that  rule.  For  aught  that  ap- 
pears i  greater  part  of  this  improvement 
may  have  been  done  after  tbe  time  fixed  in 
the  contract  for  Up  compietion. 
Jtidgment  affirmed. 


IH  Ind.  App.  36)  . 

WIIiSON  V.  PAHNESTOCk.    (Ko.  &300.)i 

(AppfelAtte  Court  of  Indiana,  Division  No.  2. 

Jan.  27,  1909.) 

1.  JtmoMKWT  (I  519*)— ActiijN  oir  Judghint 

T-OOLLATEBAI.  ATTACK. 

An  action  on  a  Judgment,  the  record  of 
which  disclose*  no  agreement  for  the  satisfac- 
tion thereof,  but  whfcli  only  shows  a  recital  of 
the  Sling  of  a  i««ei)rt  acknowledging  satisfac- 
tion forming  no  «a.t  of  the  Jadgment,  Is  itot  a 
.collateial  attack  on  the  Judgment. 

[Ed..  Note.— For  other  coses,  see  Judgment 
Dec.  Dig    I  519.»1 


Z,  BviDBHCx  (f  406*V-Pv&BOi:.  EJvidbscb— R«- 

CMPT. 

A  paper  acknowledging  satisfaction  of  a 

Judgment  of  which  it  forma  no  part  is  a  mere 

receipt,  and  may  be  contradicted  or  explained. 

[Ed.    Note.— For  other   cases,   see    Evidence, 

Cent.  Dig.  {§  1829-1842;    Dec.  Dig.  I  408.*] 

8.  ExKcuTOBS  AND  Administrators  (§  221*)— 

Ci^nts— FiiJNO  OF  Cu^uis. 

Where  a  wife  was  induced  to  sign  a  sat- 
isfaction of  a  judgment  for  alimony  while  of 
unsound  mind,  and  she  continued  of  unsound 
mind  until  her.  death,  which  occurred  after  the 
death  of  the  husband,  it  was  necessary  to  file 
the  Judgment  as  a  claim  against  decedent's  es- 
tate in  Older  to  recover  the  alimony  awarded. 

[Ed.   Note.— For  other  cases,    see   Executors 
and  Administrators,  Dec.  Dig.  |  224.*] 

4.  INSANK  Pbbsons  (S  66*)— SATisrACnoN  OF 
JnDOMKNr-^APACITT   TO    EXKOTTIK— DlSAT* 

FIRMAKC1C. 

Where  a  wife,  while  of  unsound  mind,  ex- 
ecuted a  satisfaction  of  a  Judgment  for  alimony, 
and  she  continued  to  be  of  unsound  mind  unUI 
her  death,  occurring  after  the  death  of  the 
bosband,  the  filing  of  the  judgment  as  a  claim 
against  her  husband's  estate  was  a  sufficient 
disaffirmance  of  the  satisfaction. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Dec.  Dig.  I  68.*! 

5.  PtEADINO  (1 194^)— DmCUBBKB— AirSWEB  TO 

Part  of  Complaint. 

Where,  in  an  action  on  a  Judgment  for  ali- 
mony, tbe  complaint  alleged  that  plaintiffs  tes- 
tatrix signed  a  aatisfactloa  while  of  unsound 
mind,  and  that  she  continued  to  l>e  of  unsound 
mind  until  her  death,  an  answer  directed  to 
the  whole  complaint,  but  which  did  not  deny  or 
avoid  the  allegation  of  mental  unsoundness,  was 
demurrable. 

[Ed.    Note.— For  othec  cases,   see   Pleading, 
Dec  pig.  f  194.*] 

6.  IlTBANE'  PCB80N8  (|   78*)— OOIfTBAOTS— VA- 
UDITT. 

A  contract  of  a  person  of  unsound  mind, 
but  who  has  not  been  Judidally  determined  to 
l>e  insane,  is  voidable. 

[Ed.  Note.— For  other  cases,  see  Insane  Pei^ 
sons,  Cent  Dig.  S  133 ;   Dec  Dig.  I  78.*] 

7.  INSANX  Persons  ({  97*)— Actions— Pixad- 

•     ING8— SOFfICIENOT. 

Where,  in  an  action  on  a  Judgment  for  ali- 
mony, the  complaint  alleged  tliat  testatrix  ac- 
knowledged satisfaction  of  the  Judgment  while 
ct  OBsonnd  mind,  and  that  she  continued  to  be 
of  unsound  mind  until  her  death,  an  answer 
alleging  that  the  cMitract  was  entered  into  in 
good  taith  and  on  snfiicient  information  and 
was  understood  by  the  parties  to  secure  to  tes- 
tatrix .  a  fair  provision,  and  that  th^  husband 
had  no  knowledge  of  the  mental  unsoundness 
of  testatrix,  was  Insufficient  to  meet  the  allega- 
tions of  mental  unsoundness. 

[Bid.  Not*.— For  other  'cases,  see  Insane  Per- 
sons, Dec  Dig.  I  97.^] 

8.  Contracts  (J  111*)— "VAtrDrrr— Aiimoht— . 
Public  Policy. 

A  contract,  purporting  to  satisfy  a  Judg- 
ment for  alimony  not  in  existence,  entered  into 
pending  a  suit  for  divorce,  and  conditioned  on 
jod^ent  for  divorce  being  granted,  is  void  as 
against  public  policy. 

[Ed.   Note.— For  other  oases,  see  Contracts, 
Cent  EMg.  J  517 ;    Dec  DigTs  111.*] 

0.  CoHTBAon  (i  138*)— InvAUonr— ^EDivxoi^ 

SSTOPPKL.    . 

One  who  has  derived  benefit  from  a  con- 
tract void  as  against  public  policy  is  not  es- 
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topped  thereby  to  defend  against  rach  contract 
when  it  ia  sought  to  be  enforced  againat  him. 

[Bd.  Note. — For  other  cases,  see  Oontiaeta, 
Oent.  Dig.  i  690 ;  Dec.  Dig.  1 138.*] 

10.  iRBARc  PsBsoirs  9  97*)— AonoN— lasuss 
—Evidence. 

Where,  in  an  action  on  a  judgment  for  ali- 
mony, the  complaint  alleged  in  one  paragraph 
that  the  receipt  acknowledging  satisfaction  of 
the  Judgment  was  executed  and  delivered  be- 
fore the  rendition  thereof  and  pending  the  ac- 
tion for  divorce,  and  alleged  in  another  para- 
J:raph  that  the  receipt  waja  executed  after  the 
adgment  of  divorce  and  when  the  wife  was  of 
unsound  mind,  in  which  condition  she  remained 
until  her  death,  evidence  of  mental  onsonlkd- 
ness  of  the  wife  was  admissible. 

[Ed.  Note.— For  other  caaes,  aee  Insane  Per- 
fM>ns,  Dec.  Dig.  f  8f7.*] 

11.  BXKCUTOBS  AND  Admiribtratobs  (|  92*) — 
GORTSAOTB   or   Decedent— DisArriBMAiTci;. 

A  contract  of  a  person  of  unsound  mind, 
bat  not  judicially  declared  incompetent,  may 
be  avoided  by  his  representative,  where  auch 
person  continued  incompetent  until  death. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  403;  Dec. 
Dig.  I  92.»] 

12.  JuBT  ({  12*)— Right  to  Tbial  bt  Joxt— 
AonoRS. 

Where,  in  an  action  on  a  judgment  for  ali- 
mony, the  complaint  alleged  that  testatrix  prior 
to  the  rendition  of  the  judgment  executed  a  sat- 
isfaction thereof  without  consideration,  and  the 
answer  was  a  general  denial,  the  iasuea  were 
triable  by  jury. 

[Ed.  Note.— I>or  other  cases,  see  Jury,  Dec. 
Dig.  {  12.*] 

Appeal  from  Circuit  Court,  St  Joseph 
County;  Walter  A.  Funk,  Judge. 

Action  by  Sarah  M.  Wilson,  executrix  of 
Carrie  B.  Fahnestock,  deceased,  against  Au- 
gustus A.  Fahnestock,  administrator  of  Ca- 
milluB  S.  Fahnestock,  deceased.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed,  with  Instructions. 

Osbom,  McVey  &  Osbom  and  Blckey  & 
Wolfe,  for  appellant  W.  B.  Blddle,  icor  ap- 
pellee. 

COMSTOCK,  P.  J.  Appellant  aa  executrix 
of  Carrie  B.  Fahnestock,  deceased,  sought  to 
recover  on  a  judgment  for  alimony  rendered 
In  favor  of  the  appellant's  testatrix  and 
against  the  appellee's  Intestate  In  the  La- 
porte  circuit  court  on  October  8,  1899.  A 
trial  was  had  by  the  court  a  special  finding 
of  fact  and  the  conclusions  of  law  stated,  and 
over  a  motion  for  a  new  trial  judgment  was 
rendered  in  favor  of  appellee. 

The  complaint  is  In  two  paragraphs.  The 
first  omitting  the  caption,  alleges,  substanti- 
ally: That  the  plaintiff  was  duly  appointed 
executrix  of  the  last  will  and  testament  of 
Carrie  B.  Fahnestock,  deceased,  and  qualified 
as  such  executrix  on  the  19th  day  of  No- 
vember, 1903 ;  that  on  the  8d  day  of  October, 
1899,  the  said  Carrie  B.  Fahnestock  recover- 
ed a  judgment  for  alimony  in  the  Laporte 
circuit  court  against  said  Camiilus  S.  Fahne- 
stock In  the  sum  of  $5,000  (setting  out  c<^y 


of  the  judgment) ;  that  prior  to  tbe  rendition 
of  said  judgment  and  on  the  2d  day  of  Octo- 
ber, 1899,  the  said  Carrie  B.  Fahnestock  was 
induced  by  said  CamiUns  S.  Fahnestoi^  to 
sign  what  purported  to  be  a  receipt  and  sat* 
isfaction  of  said  judgment  but  that  the  same 
was  without  any  consideration  whatever,  and 
was  signed  and  executed  by  the  said  Carrl* 
B.  Fahnestock  before  said  divorce  proceed- 
ing was  tried  and  before  alimony  In  any  sum 
had  been  allowed  by  the  court;  that  said 
judgment  Is  due  and  unpaid.  The  second 
paragraph  of  complaint  differs  from  tbe  first 
only  In  that  It  Is  alleged  therein  that  for  a 
long  time  prior  to  the  rendition  of  said  judg- 
ment the  said  Carrie  B.  Fahnestodc  was,  and 
up  to  the  time  of  her  death  continued  to  be, 
of  unsound  mind  and  incapable  of  transact* 
Ing  ordinary  business  affairs,  and  that  on  the 
2d  day  of  October,  1899,  while  Incapacitated 
as  aforesaid,  she  was  induced  by  the  said 
Camiilus  S.  Fahnestock  to  sign,  etc.  Said 
judgment  as  it  appears  from  each  paragraph 
of  complaint  reads,  in  part  as  follows:  "And 
It  is  further  ordered  and  adjudged  by  the 
court  that  the  defendant  recover  of  and  from 
the  plaintiff  as  alimony  the  sum  of  $5,000^ 
all  of  which  Is  ordered,  adjudged  and  de* 
creed.  And  now  again  come  the  parties^ 
and  the  defendant  herein  files  her  receipt  by 
which  she  acknowledges  tbe  payment  of  said 
sum  of  $5,000  as  above  allowed.  It  Is  further 
ordered  and  decreed  that  the  defendant  pay 
the  costs  of  this  action." 

The  appellee  answers  In  four  paragraphs; 
(1)  General  denial.  (2)  Plea  of  payment  (3> 
Setting  out:  That  after  the  commencement 
of  the  action  for  a  divorce  the  parties  througtk 
their  respective  attorneys  entered  Into  an 
agreement  concerning  their  property  rlghtSr 
whereby  It  was  agreed  that  should  said  dl> 
vorce  be  granted  a  judgment  for  $5,000  ali- 
mony should  be  entered  subject  to  the  condi- 
tions for  payment  and  satisfaction  thereof 
pursuant  to  a  contract  (set  out)  providing, 
among  other  things,  that  In  consideration  of 
the  release  and  satisfaction  of  a  judgment 
for  alimony  In  the  sum  of  $5,000  awarded 
Carrie  B.  Fahnestock  in  tbe  Laporte  circuit 
court  on  the  2d  day  of  October,  1899,  said 
Camiilus  S.  Fahnestock  Is  to  pay  to  the  first- 
named  party  the  sum  of  $5,000,  as  follows, 
etc;  that  said  contracts  were  signed  on  th» 
2d  day  of  October,  but  were  not  delivered  un- 
til after  the  rendition  of  said  judgment ;  that 
said  judgment  would  not  have  been  rendered 
if  contract  had  not  been  relied  upon;  that 
the  said  Carrie  B.  Fahnestock  received  and 
has  retained  each  and  all  the  several  pay- 
ments until  her  death ;  that  she  nor  her  exec- 
utrix has  ever  tendered  or  offered  to  return 
any  of  said  moneys  or  things  before  filing- 
said  claim;  and  that  the  plaintiff  and  his  In- 
testate have  fully  performed  all  the  condi- 
tions of  said  contract  The  fourth  paragraph 
of  answer  is  substantially  the  same,  except 
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'  tbat  it  presents  the  facts  more  specifically 
than  the  third  as  in  estoppel. 

A  demurrer  to  the  third  and  fourth  para, 
graphs  of  answer  respectlTely  was  overruled, 
and  the  appellant  replied:  (I)  A  verified  gen- 
eral denial.  (2)  That  "the  paper  writing  and 
receipt  set  out  in  defendant's  third  para 
graph  of  answer,  purporting  to  be  a  copy  of 
a  contract  and  receipt  executed  between  the 
said  Carrie  B.  Fahnestock  and  Camillus  S. 
Fahnestock,  was  never  executed  by  the  said 
Carrie  B.  Fahnestock,  but  that  some  time  prl 
or  to  the  granting  of  the  divorce  mentioned 
in  said  defendant's  third  paragraph  of  an- 
swer, said  Camillus  S.  Fahnestock  Induced 
the  said  Carrie  B.  Fahnestock  to  sign  her 
name  to  said  paper  writing  and  receipt;  that 
at  the  time  the  said  Carrie  B.  Fahnestock 
was  induced  to  sign  said  paper  writing  and 
receipt  she  was  of  unsound  mind  and  unable 
to  understand,  and  did  not  understand  any 
of  the  terms  and  conditions  of  said  purported 
contract  and  receipt,  and  that  she  continued 
to  be  of  unsound  mind  up  to  the  date  of  her 
death,  and  that  she  never  received  any  con- 
sideration for  signing  said  pretended  con- 
tract or  receipt"  (3)  That  "the  plaintiff  ad- 
mits that  said  pretended  contract  and  receipt 
set  up  in  defendant's  third  paragraph  of  an- 
swer were  signed  by  plaintiff's  Intestate,  Car- 
rie B.  Fahnestock,  but  that  said  pretended 
contract  and  receipt  were  signed  and  deliv- 
ered by  the  parties  prior  to  the  3d  day  of 
October,  1899,  and  prior  to  the  rendition  of 
the  judgment  for  alimony  In  said  cause ;  that 
said  agreement  mentioned  In  said  contract 
set  forth  In  defendant's  third  paragraph  of 
answer  was  never  adopted  by  the  court  try- 
ing said  cause  for  divorce,  and  said  receipt 
was  signed  and  delivered,  without  considera- 
tion, before  the  rendition  of  said  judgment  for 
alimony  to  the  said  Camillus  S.  Fahnestock, 
and  by  bis  attorney  filed  without  the  knowl- 
edge of  the  said  Carrie  B.  Fahnestock."  (4) 
Tbat  prior  to  the  3d  day  of  October  Camillus 
S.  Fahnestock  was  the  Jiusband  of  Carrie  B. 
Fahnestock,  and  said  parties  resided  In  the 
city  of  Laporte,  Ind.;  that  Camillus  S.  Fah- 
nestock was  a  noted  and  eminent  physician 
about  50  years  of  age,  in  good  health,  and 
had  a  large  amount  of  property  and  earning 
from  $7,000  to  $9,000  annually;  that  prior 
to  the  above  date,  the  said  Carrie  B.  Fahne- 
stock was  weak  In  body  and  mind,  and  had 
been  for  some  time  prior  thereto,  and  for 
said  reason  said  Camillus  S.  Fahnestock  was 
very  anxious  to  secure  a  divorce  from  said 
Carrie  B.  Fahnestock;  that  on  the  19th  day 
of  September,  1899,  said  Camillus  S.  Fahne- 
stock Instituted  divorce  proceedings  against 
the  said  Carrie  B.  Fahnestock  in  the  La- 
porte circuit  court,  setting  up  the  fact  of  her 
mental  condition,  as  a  cause  for  said  divorce, 
and  while  she  was  being  treated  for  said 
mental  disease,  and  was  unable  by  reason 
of  said  disease  to  understand  or  appreciate 
or  know  what  was  transpiring  with  relation 
to  her  affairs;  that  the  attorney  who  repre- 


sented the  said  Carrie  B.  Fahnestock  In  said 
divorce  proceedings  was  employed  by  the 
husband  and  paid  by  him ;  that  the  husband 
had  prepared  the  paper  writing  set  forth  In 
defendant's  third  paragraph  of  answer  and 
purporting  to  be  a  contract  in  settlement  of 
alimony  awarded  the  said  Carrie  B.  Fahne- 
stock In  said  divorce  proceeding,  and  also 
what  purported  to  be  a  receipt  for  said  sum 
of  $5,000  alimony,  and  secured  the  signature 
of  the  said  Carrie  B.  Fahnestock  to  said  pa- 
per writing  and  receipt  while  she  was  in  the 
condition  aforesaid;  that  the  pretended  con- 
tract and  receipt  were  prepared  and  her  sig- 
nature was  obtained  before  the  granting  of 
said  divorce,  and  tiefore  the  rendition  of  said 
Judgment  for  alimony,  and  that  the  same  had 
never  been  ratified  by  her  or  any  one  acting 
or  having  authority  to  act  in  her  behalf ;  that 
prior  to  the  3d  day  of  October,  1899,  an  oral 
agreement  was  made  by  the  parties  to  the 
said  divorce  proceeding,  whereby  the  said 
Camillus  S.  Fahnestock  agreed  that  a  judg- 
ment of  $5,000  be  entered  against  him  in  said 
divorce  proceeding,  and  that  he  would  pay 
to  the  said  Carrie  B.  Fahnestock  the  sum  of 
$25  per  month,  etc.;  tbat  as  a  confirmation 
of  said  oral  agreement  said  judgment  was 
entered,  and  said  Camillus  S.  Fahnestock 
paid  to  said  Carrie  B.  Fahnestock,  or  caused 
to  be  paid,  the  sum  of  $25  per  month  up  to 
the  time  of  her  death  on  the  6tb  day  of  Sep- 
tember, 1903.  Wherefore  the  plaintiff  de- 
mands judgment,  etc.  The  replies  filed  to 
the  fourth  paragraph  of  answer  are  Identical 
with  those  filed  to  the  said  third  paragraph. 
A  demurrer  to  the  second,  third,  and  fourth 
paragraphs  of  reply  to  the  third  and  fourth 
paragraphs  of  answers  were  respectively 
overruled.  The  cause  was  tried  by  the  court, 
a  special  finding  of  facts  made,  and  conclu- 
sions of  law  stated  thereon,  and  judgment 
rendered  in  favor  of  appellee.  Many  er- 
rors are  assigned.  A  part  of  them  only  need 
be  considered. 

It  Is  insisted  by  appellee  that  the  action  Is 
a  collateral  attack  upon  the  judgment.  The 
claim  must  be  disallowed.  It  Is  a  proceeding 
upon  the  judgment,  the  satisfaction  of  which 
was  not  in  Issue.  The  record  discloses  no 
agreement  for  the  satisfaction  of  the  judg- 
ment. The  recital  of  the  filing  of  the  receipt 
is  not  a  part  of  the  decree.  It  is  a  receipt 
which  may  be  contradicted  or  explained. 

It  is  also  insisted  that  there  should  have 
been  a  disafiSrmance  before  the  commence- 
ment of  the  suit,  and  that  there  has  been 
laches.  Unsoundness  of  mind  from  the  sign- 
ing of  the  contract  to  the  death  of  the  tes- 
tatrix is  alleged.  The  testatrix  died  after  ap- 
pellee's intestate.  It  was  necessary  to  file 
the  claim  against  his  estate.    The  claim  was 

filed  within months  after  the  death  of 

the  testatrix.  There  was  no  laches,  and  the 
filing  was  sufficient  disaffirmance. 

The  third  and  fourth  paragraphs  of  an- 
swer each  purports  to  answer  the  entire  com- 
plaint   If  either  fails  to  do  this,  it  is  not 
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good.  State  ex  rel.  v.  Tomllnson,  16  Ind. 
App.  677,  46  N.  B.  1116*  59  Am.  St  Rep.  8S5; 
Walker  v.  Walker,.  160  Ind.  817,  60  N.  B.  68, 
and  cases  dted. 

Neither  the  third  nor  fourth  paragraphs 
of  answer  denies  or  avoids  the  allegations  of 
unsoundness  of  mind.  They  were  material. 
The  contract  made,  under  the  circumstances 
alleged,  the  testatrix  not  having  been  Judi- 
cially determined  to  be  of  unsound  mind, 
was  voidable.  It  could  not  have  been  dlaaf- 
flrmed  by  her;  her  mental  unsoundness  con- 
tinuing until  her  death,  ^tna  Lilfe  Ins.  Co. 
V.  Sellers,  164  Ind.  370,  373,  56  N.  B.  97,  77 
Am.  St  Rep.  461;  Teegarden  v.  Lewis,  145 
Ind.  98,  40  N.  E.  1047,  44  N.  E.  9;  Somen 
V.  Pumphrey,  24  Ind.  231.  The  allegations 
in  said  answers  as  to  nnsonndness  of  mind 
are  as  follows:  "That  said  contract  was  en- 
tered into  in  good  faith  and  upon  sufficient 
Information  and  understood  by  said  parties 
and  their  attorneys  of  the  financial  circum- 
stances of  said  CamlUns  8.  Fabnestock,  fot 
the  purpose  of  securing  to  the  said  Carrie 
B.  Fabnestock  a  fair  and  liberal  provision 
and  maintenance  without  any  knowledge  or 
belief  by  said  Oamlllus  S.  Fabnestock  or  his 
attorney  that  Carrie  B.  Fabnestock  was  then 
of  unsound  mind."  This  does  not  meet  the 
allegations  of  unsoundness  of  mind  of  said 
testatrix. 

The  answer  shows:  That  the  contract  and 
receipt  is  a  contract  relating  to  alimony 
made  during  the  p^idency  of  a  suit  for  di- 
vorce executed  before  the  rendition  of  the 
decree;  that  its  performance  was  condition- 
ed upon  a  decree,  "should  a  divorce  be  grant- 
ed"; "tliat  iald  contract  and  receipt  were 
held  by  said  attorneys  under  tb^  agreeinent 
that,  if  ft  divorce  should  be  granted  as  afore- 
said, plaintiff  by.  his  attorney  should  consent 
to  the  rendition  against  him  of  said  Judg- 
ment" It  purported  to  be  a  satisfaction  of 
a  Judgment  not  In  existence.  The  manifest 
purpose  of  the  contract  was  to  facilitate  the 
procuring  of  the  divorce.  The  wife  would 
have  been  probably  without  remedy.  If,  dur- 
ing the  five  years  the  contract  was  to  run, 
the  husband  had  disposed  of  his  property 
or  gone  beyond  the  Jurisdiction  of  the  court 
The  provision  of  $25  a  month  for  support  of 
the  wife  was  providing  for  a  duty  already 
imposed  upon  him.  In  Moon  v.  Baura,  58 
Ind.  194,  the  Supreme  Court  said:  "It  is  not 
competent  for  a  husband  and  wife  to  make 
a  valid  agreement  as  to  alimony,  durlflg  the 
pendency  of  a  suit  of  divorce.  Independent 
of  the  sanction  of  a  decree  for  divorce.  The 
agreement  Bet  out  in  the  complaint  must 
therefore  be  held  as  voluntary  on  the  part  of 
Andrew  Baum.  An  action  will  not  He  to 
reform  a  voluntary '  agreeotient — one  which 
the  party  Is  not  bound  to  execute."  In  Ev- 
ans v.  Evans,  93  Ky.  610,  20  S.  W.  605,  the 
wife  brought  suit  for  divorce  and  alimony, 
and  the  husband  set  up  a  contract  in  defense 


thereof  that  no  suit  was  to  be  brought  for 
alimony  for  the  period  of  one  year.  The 
court  in  the  course  of  its  opinion  say:  "Sach 
a  contract  diould  not  be  upheld.  It  Is  in 
violation  of  public  policy,  it  Is  Inconsistent 
with  the  full  course  of  Justice,  and  it  Is  not 
reasonable  and  Just  to  the  wife.  The  hus- 
band, during  the  period  covered  by  the  con- 
tract, might  dispose  of  his  entire  estate.  It 
would  likely  work  a  defeat  of  Justice,  and 
render  the  innocent  and  unoffending  wife  a 
pauper.  It  does  not  fully  protect  her  rights, 
and  should  not  therefore  be  enforced. 
Browne,  Divorce,  Alimony,  p.  270."  See,  al- 
so, Fredericks  v.  Sauit,  19  Ind.  App.  604,  49 
N.  Bi  909;  Sdierer  v.  Scherer,  23  Ind.  App. 
384,  65  N.  E.  494,  77  Am.  St  Rep.  437;  Wat- 
son V.  Watson,  37  Ind.  App.  548,  77  N.  B. 
355;  Walters  v.  Bntchin's  Adm'x,  29  Ind. 
137;  Bverhart  v.  Puckett,  73  Ind.  409;  Wilde 
V.  Wilde.  37  Neb.  891,  56  N.  W.  724;  Hamil- 
ton V.  Hamilton,  89  III.  848;  Thompson  t. 
Thompson,  132  Ind.  288y  31  N.  E.  629;  Stokes 
V.  Anderson,  118  Ind.  633,  21  N.  B.  331,  4  U 
R.  A.  813;  Greenhood,  Public  Policy,  pp. 
490-491,  8,  9.  As  we  have  stated,  the  fourth 
para^apb  of  answer  presented  the  facts  as 
an  estoppei.  A  person  who  has  derived  ben-, 
eflt  from  a.  con  tract  which  is  void  as  against 
public  policy  Is  not  estopped  thereby  to  de- 
fend against  such  contract  when  it  is  sought 
to  be  enforced  against  him.  Brown  v.  First 
Nat  Bank.  137  Ind.  655,  672,  87  N.  E.  158, 
24  L.  R.  A.  206. 

Appellant  sought  to  prove  the  mental  con- 
dition of  Mrs.  Fabnestock  at  the  time  of  the' 
divorce  proceedings  ai^A  the  execution  of  the 
receipt  This  evidence  was  excluded.  The 
first  paragraph  of  complaint  alleged  that  the 
receipt  was  executed  end  delivered  before 
the  rendition  of  the  Judgment  The  second 
paragraph  is  framed  upon  the  theory  that  It 
was  not  executed  until  the  marriage  baH 
been  dissolved,  and  when  the  testatrix  was 
of  unsound  mind-,  and  In  which  condition  she 
remained  until  ber  death.  If  appellant 
should  fall  to  sustain  the  first  paragraph  of 
complaint  by  reason  of  the  fact  that  said  re- 
lease and  contract  were  delivered  after  the 
decree  was  rendered,  then  she  should  be  per- 
mitted to  introduce  evidence  of  unsoundness 
of  mind,  whether 'the  contract  and  receipts 
were  executed  for  valuable  consideration  or 
no  consideration,  for.  If  she  was  of  unsoinnd 
mind,  she  or  her  representative  had  the  right 
to  avoid  the  same. 

Appellant  requested  In  writing  that  the 
Issues  of  fact  set  forth  In  the  first  and  sec- 
ond paragraphs  of  the  complaint  be  tried 
by  Jury.  The  request  was  refused.  As  to 
the  first,  it  should  have  been  granted. 

Judgment  reversed,  with  instructions  to 
auBtain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  not  Inconsistent 
with  this  opinion. 
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PBOPLIS.  to  Um  o(  state  BOARD  OF 
PHAEMACT,  ▼   ZITO  et  al. 

(Supreme  Court  of  Illinois.  Dec.  15,  1908. 

Petition  for  Bebearinx  Stricken 

Feb.  6,  1009!) 

1.  Statotbs  (S  164*)— Repeal— AiacRDATOKT 
Acts— Errecr. 

In  (be  absence  of  any  constitutional  or  lef- 
blatire  provision  on  the  sabject,  an  amendins 
act  may  operate  aa  a  repeal  of  the  statute 
upended  but  the  gprenil- nils  is  that  an  amend- 
ment is  only  a  repeal  as  to  the  portions  of  the 
original  act  left  out  of  the  amendment,  and  as 
to  the  portions  unchanged,  in  form  or  substance, 
the  amendatory  act  to  a  mere  continuation  of 
the  original  act 

[Bd.    Nots.— For   o*her   cases,    see    Statutes, 
Cent  Dig.  I  239;  Dec  Dig.  f  1,64.*] 

2.  SiATUTEa  (I  278*)  — OoHBXBUCTiOH  — Pbo- 

8FECTIVE  OpEBATIOR. 

Rev.  St.  1874,  c.  181,  providing  general 
rales  for  thp  construction  at  statutes,  and  tba 
effect  of  amendatory  acts  as  a  repeal,  and  pro- 
viding expressly  that  the  rule  shall  be  observed 
as  to  all  statutes  in  force  at  the  time  of  its  en- 
actment or  which  might  thereafter  be  enacted, 
cannot  be  limited  to  statute*  in  force  at  the  time 
of  its  passage. 

[Ed.    Note.— For   o^he*-   cases,    see    Statutes, 
Cent  Dig.  |  876;  Dec.  Dig.  f  27a*] 
8.  Statutes  (I  178*)— Constbuction— Intent 

or  Leoislattibe. 

Where  by  statute  the  Legislature  lays  down 
general  rules  for  the  construction  of  statutes, 
the  rules  are  only  to  be  observed  when  such  con- 
struction would  not  be  inconsistent  with  the 
manifest  intention  of  the  Legislature  or  repur- 
nant  to  the  context  of  the  same  statute.,   ■ 

(Ed.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  {  257;  Dec.  Dig.  {  178.*] 
4.  CoNBTiTDTibNAL  Law   (|  203*)— Ex  Post 

Facto  Laws— PtwiBHMBNT— Effect  of  Re- 

.  TMAJL. 

Tbe  punishment  inflicted  under  a  penal  stat> 
nte  cannot  be  increase  by  an  amendatory  or  re- 
pealing act,  but  a'  defendant  would  be  entitled 
to  have  the  punishment  fixed  under -tbe  law  as 
it  stood  at  the  time  of  the  commission  U,  the 
crime,  unless  the  penalty  be  mitigated,  in  which 
case,  under  the  express  provisions  of  Rev.  St. 
1874,  c.  131,  f  4,  a  defendant  may  consent  to  be 
pnnished  un^r  the  n«w  law. 

[Ed.  Note.— For  other'  cases,  see  Constitution- 
al Law,  Cent  .Dig.  {  584;  Pec  Dig.  |  203.*] 
6.  Fines  ({  l*)—STATUTEft— Amendment. 

Laws  1003,  p.  248,  |S  I4a,  14b,  made  it  un- 
lawful for  any  druggist  to  conceal  or  give  away 
coeatee'  except  on  the  written  prescription  of  a 
licensed  physician  or  dentist  The  amendatory 
act  (Laws  1007-08,  p.  88),  left  out  the  prescrip- 
tion of  a  dentist  and  made  the  penalty  lareer. 
Held,  that  where  an  action  to  recover  a  fine  had 
tenauMtted,  and  a  penalty  had  been  assessed  and 
was  pending  on  appeal  at  tbe  time  of  the  amend- 
ment, it  was  unaffected  thereby,  under  Rev.  St. 
1874.  c.  181,  8  2,  providing  that  a  statute  con- 
taining provisions  similar  to  a  prior  statute 
rtiall  be  construed  as  a  continuation  of  such 
prior  statute  and  not  a  new  enactment,  and  sec- 
tion 4,  providing  that  no  law  shall  be  construed 
as  repealing  a  former  law  except  as  to  matters 
which  cannot  stand  by  the  terms  of  the  new 
law. 

[ESd.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  I  2;  Dec.  Dig.  I  L*] 
6.  Dbuggists  (1 11*)— Actions— Bnx  of  Pab- 

WCUrA«8— StWFICIENOT. 

In  an  action  to  recover  a  fine  for  the  sale 
by  a  druggist  of  cocaine  without  the  written 


prescription  of  a  physician,  a  bill  of  particniaia, 
giving  the  partienlars  of  the  sale,  but  not  stat- 
ing to  whom  the  sale  was  made,  or  whether  it 
was  made  by  defendant  personally  or  through 
an  agent  or  clerk,  is  sufficient,  thongh  the  sals 
was,  in  fact  made  by  a  clerk. 

[Ed.   Note.— For  other  cases,  see   Druggists, 
Dec.  Dig.  I  11.*] 
■J.  Penajlties   (i  40*)  — Actions  — Appeai- 

Witudbawal  of  Evidence. 

In  an  action  against  a  druggist  to  recover  a 
fine,  evidence  of  one  prior  conviction  of  defend- 
ant for  a  similar  offense  being  admissible  to  in- 
crease the  penalty,  the  action  of  the  court,  up- 
on requiring  the  prosecution  to  show  only  one 
conviction,  in  permitting  the  prosecution  to 
withdraw  an  offered  conviction  and  put  in  evi- 
dence another  conviction,  was  not  prejudicial  to 
defendant, 

[Ed.  Note.— For  other  cases,  see  Penalties, 
Dec.  Dig.  {  40.*] 

8.  Fines  (f  7*)— Actions— Evidence— Otheb 
Offjbrbes— Dboooiotb. 

In  an  action  a^inst  a  druggist  to  recover  a 
fine  for  s«-iling  cocaine  without  a  prescription  of 
a  physician,  evidence  of  other  sales  is  admissi- 
ble, where  the  defendant  was  contesting  the  au- 
thority of  the  cleris  by  whom  the  sale  was  made, 
to  show  the  manner  of  conducting  the  business, 
the  auOiority  of  the  clerk,  and  to  show  intent 
'  [Ed.  Note.— For  other  cases,  see  Fiaes,  Cent 
Dig.  §8;  Dec  Dig.  1 7.*] 

9.  Fines  (}  1*)  —  Statotes— Conbtbuotion— 
Amendment- Repeai..' 

Act  1901  (I.«WB  1001,  p.  £38)  regulating 
the  sale  of  drugs,  provided  that  the  act  was  not 
to  apply  to  the  sale  of  patent  or  proprietary 
medicines  in  original  and  unbroken  packages. 
Amendatory  Act  1903  (Laws  1903.  p.  248)  made 
it  unlawful  for  any  druggist  to  sell  or  give  away 
cocaine,  and  the  prohibition  applied  to  every 
person.  Held  that  in  an  action  against  a  drug- 
gist to  recover  a  fine  for  a  sale  of  cocaine  after 
th«  amendatory  act  went:  into  effect  he  could 
not  sh^w  that  the  drug  sold  was  a  patent  or 
proprietary  medicine  in  an  unbroken  package, 
as  the  later  act  controlled. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  I  2;   Dec  Dig.  fl.*] 

10.  Dbvooists   ({    12*)— OFFENSI&— Sale   or 

Cocaine— Staotctes. 
The  fact  that  by  Laws  1001,  p.  238,  and 
Laws  1903.  p.  248,  making  it  an  offense  to  re- 
tail cocaine  without  the  prescription  of  a  physi- 
cian, it  is  also  provided  that  cocaine  might  be 
sold  at  wholesale  under  certain  conditions  with- 
out a 'prescription,  does  not  affect  a  druggist's 
liability  for  selling  at  retail  without  a  prescrip- 
tion. 

[Ed.  Note.— For  other  cases,  see  Druggists, 
Cent  Dig.  f  11;  Dec  Dig.  {  12.*] 

11.  oonstitctionai,  law  (|  83*)— sentence 
— "Impbisonmbnt  fob  Debt." 

A  sentence,  on  a  conviction  of  selling  co- 
caine without  a  prescription  of  a  physician,  that 
defendant  be  confined  until  tbe  fine  assessed  was 
paid,  is  not  unconstitutional  as  an  "imprison- 
ment for  debt." 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {  151i^ ;   Dec.  Dig.  |  83.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3447,  3448.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Writ  of  Error  to  Municipal  Coart 
of  Chicago;   Arnold  Heap,  Judge. 

Action  by  the  People,  to  use  of  the  State 
Board  of  Pharmacy,  against  Paul  Zito  and 
another,  to  recover  a  fine  for  selling  cocaine. 


-•For  otlier  eai«s  iw  sama  topic  and  ssetioii  NtmBBB  la  Dsc  *  Am.  Digs.  IM  to  data;  *  Reporter  ladasM 
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From  a  Judgment  of  the  Appellate  Court  (140 
111.  App.  611),  afflrmlng  a  Judgment  In  favor 
of  relator,  reH)ondeuts  appeal.    Affirmed. 

William  Scbrelder,  for  appellants.  D.  I. 
Frankhauaer,  for  appellee. 

CARTWBIGHT,  C.  J.  The  municipal  court 
of  tlie  city  of  Chicago  rendered  Judgment 
against  Paul  Zlto  and  Frank  Zito,  the  ap- 
pellants, in  an  action  of  debt  In  the  name  of 
the  people,  for  the  use  of  the  State  Board 
of  Pharmacy,  on  the  verdict  of  a  Jury  find- 
ing them  guilty  of  selling  cocaine,  and  order- 
ed that  they  stand  committed  to  the  county 
Jail  of  Cook  county  until  the  fine  and  costs 
should  be  paid.  The  record  was  removed  to 
the  Appellate  Court  for  the  First  District  by 
writ  of  error,  and,  the  Appellate  Court  hav- 
ing affirmed  the  Judgment,  this  appeal  was 
taken. 

The  suit  was  begun  and  prosiecuted  to  final 
Judgment  under  sections  14a  and  14b,  which 
were  added  in  1903  (Laws  1903,  p.  248),  to 
the  act  of  1901  (Laws  1901,  p.  238),  regulat- 
ing the  practice  of  pharmacy.  After  the 
cause  had  been  argued  and  submitted  to  the 
Appellate  Court  for  decision,  the  Legislature 
amended  said  sections  by  an  act  approved 
and  in  force  January  17,  1908  (I^awB  1907-08, 
p.  88).  No  mention  of  that  amendment  was 
made  in  the  brief  or  argument  for  the  appel- 
lants in  this  court,  but  before  the  submission 
of  the  cause  they  entered  their  motion  to 
have  the  Judgment  reversed  and  the  suit 
abated  on  the  ground  that  the  amendatory 
act  of  1908  operated  as  a  repeal  of  the  sec- 
tions under  which  they  were  prosecuted  with- 
out any  provision  saving  pending  prosecu- 
tions. 

The  amendatory  act  does  not  purport  to 
repeal  the  sections  as  they  previously  exist- 
ed or  any  provision  contained  therein,  but 
only  provides  that  they  shall  be  amended  to 
read  as  therein  stated,  by  which  the  provi- 
sions against  the  sale  of  cocaine  are  made 
more  stringent.  In  the  absence  of  any  con- 
stitutional or  legislative  provision  on  the  sub- 
ject, an  amending  act  may  operate  as  a  re- 
peal of  the  statute  amended ;  but  the  general 
rule  is  that  an  amendment  is  only  a  repeal 
as  to  the  portions  of  the  original  act  left  out 
of  the  amendment,  and  as  to  the  portion  un- 
changed, in  form  or  substance,  the  amenda- 
tory act  is  a  mere  continuation  of  the  origi- 
nal act  26  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  713.  However,  we  have  a  general  act 
to  the  same  effect,  which  constitutes  chapter 
131  of  the  Revised  Statutes  of  1874.  That 
act  provides  that  in  the  construction  of  all 
statutes  certain  rules  shall  be  observed,  un- 
less such  construction  would  be  Inconsistent 
with  the  manifest  intent  of  the  Legislature 
or  r^ugnant  to  the  context  of  the  same  stat- 
ute. Section  2  establishes  the  rule  that  the 
provisions  of  any  statute,  so  far  as  they  are 
the  same  as  those  of  any  prior  statute,  shall 
be  construed  as  a  continuation  of  such  prior 


provisions  and  not  as  a  new  enactment  Sec- 
tion 14a,  as  it  existed  when  the  offense  was 
committed  and  when  the  prosecution  was 
carried  on,  made  it  unlawful  for  any  drug- 
gist or  other  person  to  retail  or  sell  or  give 
away  cocaine  except  upon  the  written  pre- 
scription of  a  licensed  physician  or  dentist. 
The  amendatory  act  of  1908  declared  it  to 
be  unlawful  for  any  druggist  or  other  person 
to  retail,  sell,  or  give  away  cocaine  except 
upon  the  written  prescription  of  a  duly  reg- 
istered physician,  and  so  far  as  its  provisions 
are  the  same  as  those  of  the  act  of  1903 
(Laws  1903,  p.  248),  it  is  to  be  construed  as 
a  continuation  of  the  prior  provisions  and 
not  as  a  new  enactment.  A  section  was  add- 
ed increasing  the  penalty  for  the  offense  by 
allowing  Imprisonment  as  well  as  a  fine,  but 
the  penalty  recovered  against  the  defendants 
is  within  the  provisions  of  Iwth  acts.  The 
sale  of  bocaine  did  not  cease  to  t>e  an  offense 
under  the  amendatory  act  which,  in  that 
respect  was  but  a  continuation  of  the  act  of 
1903. 

Section  4  of  said  chapter  131  also  relates 
to  the  subject  under  consideration,  and  is  as 
follows:  "No  new  law  shall  be  construed  to 
repeal  a  former  law,  whether  sudi  former 
law  is  expressly  repealed  or  not  «s  to  any 
offense  committed  against  the  former  law,  or 
as  to  any  act  done,  any  penalty,  forfeiture 
or  punishment  incurred,  or  any  right  ac- 
crued, or  claim  arising  under  the  former  law, 
or  in  any  way  whatever  to  affect  any  such 
offense  or  act  so  committed  or  done,  or  any 
penalty,  forfeiture  or  punishment  so  incur- 
red, or  any  right  accrued,  or  claim  arising 
before  the  new  law  takes  effect,  save  only 
that  the  proceedings  thereafter  shall  con- 
form, so  far  as  practicable,  to  the  laws  in 
force  at  the  time  of  such  proceeding.  If  any 
penalty,  forfeiture  or  punishment  be  mitigat- 
ed by  any  provisions  of  a  new  law,  such 
provision  may,  by  the  consent  of  the  party 
affected,  be  applied  to  any  Judgment  pro- 
nounced after  the  new  law  takes  effect.  This 
section  shall  extend  to  all  repeals,  either  by 
express  words  or  by  implication,  whether  the 
repeal  is  in  the  act  making  any  new  provi- 
sion upon  the  same  subject,  or  in  any  other 
act"  This  court  has  given  full  force  to  the 
provisions  of  section  4  whenever  occasion  re- 
quired. In  the  case  of  Farmer  v.  People,  77 
m.  322,  the  statute  was  Applied  to  a  prose- 
cution for  selling  Intoxicating  liquor  to  a 
minor,  and  it  was  held  that  a  repealed  stat- 
ute furnished  the  right  of  action  or  prosecu- 
tion, but  not  the  practice  or  mode  of  pro- 
cedure, which  would  be  governed  by  the  prac- 
tice under  a  later  act  In  Both  v.  Eppy,  80 
111.  283,  the  construction  required  by  the 
statute  was  adopted  in  a  suit  brought  under 
an  act  to  provide  against  the  evils  resulting 
from  the  sale  of  intoxicating  liquors,  in  force 
July  1,  1872,  which  had  been  revised  by  an 
act  covering  the  whole  subject,  In  force  Julj 
1,  1874.    Again,  in  Byslop  t.  Finch,  89  lU. 
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171,  it  was  held  that  what  had  been  done 
prior  to  the  repeal  of  an  act  was  valid,  and 
what  remained  to  be  done  must  conform  to 
the  requirements  of  the  subsequent  act. 

It  Is  urged  that  the  statute  was  merely  de- 
signed to  save  prosecutions  and  suits  under 
pre-«xl8tlDg  statutes,  and  that  It  has  no  re- 
lation to  legislative  acts  subsequent  to  Its 
passage;  but  to  adopt  such  a  construction 
would  not  only  do  violence  to  all  rules,  but 
to  the  language  of  the  statute  Itself,  which 
declares  that  the  rules  shall  be  observed  as  to 
all  statutes  in  force  at  the  time  ol  Its  enact- 
ment or  which  might  thereafter  be  enacted. 
There  has  been  no  Inconsistency  between  the 
decisions  as  to  the  effect  of  the  act.  It  pro- 
vides that  certain  rules  shall  be  observed 
unless  the  construction  would  be  Inconsistent 
with  the  manifest  Intent  of  the  Legislature 
or  repugnant  to  the  context  of  the  same  stat- 
ute, and  there  have  been  some  cases  where 
It  could  not  be  applied.  The  case  of  Mix  v. 
Illinois  Central  Railroad  Co.,  116  III.  602, 
6  N.  E.  42,  was  an  action  in  debt  by  Mix  to 
recover  penalties  from  the  Illinois  Central 
Railroad  Company  for  falling  to  bring  trains 
to  a  full  stop  before  crossing  another  rail- 
way. After  the  suit  was  commenced,  the 
IieglBlature  amended  the  act,  not  (mly  by 
changing  the  distance  within  which  the  stop 
must  be  made,  and  the  penalty,  b^t  also  by 
requiring  all  suits  to  be  prosecuted  in  the 
name  of  the  people,  so  that  an  action  could 
not  be  maintained  by  a  private  person.  Un- 
der the  repealed  act  the  penalty  belonged  to 
the  person  suing,  but  under  the  new  act  it 
was  to  be  paid  into  the  county  treasury. 
The  suit  had  not  been  prosecuted  to  Judg- 
ment when  the  new  act  was  passed,  and  it 
was  held  that,  inasmuch  as  a  private  person 
acquires  no  right  to  a  penalty  by  merely  su- 
ing for  It,  the  Legislature  might  amend  or 
repeal  the  law  as  well  after  as  t>efore  suit 
was  brought  to  recover  the  penalty.  As  suit 
could  not  be  brought  by  an  individual  under 
the  new  act,  the  further  proceedings  could 
not  conform  to  it.  In  Holcomb  v.  Boynton, 
.151  111.  294,  87  N.  E.  1031,  the  act  giving  ju- 
risdiction to  the  county  court  of  DeKalb 
county  In  suits  to  enforce  mechanics'  liens 
was  repealed  without  any  saving  clause  as 
to  proceedings  begun  and  pending  under  the 
old  law,  and  as  the  court  was  then  without 
Jurisdiction  to  talce  any  further  steps  in  the 
case,  and  the  proceeding  was  incomplete.  It 
was  held  that  a  sale  under  the  decree  was 
void.  In  Vance  v.  Ranlcin,  104  111.  626,  62 
N.  E.  807,  88  Am.  St  Rep.  173  there  was  a 
petition  for  A  writ  of  mandamus  to  compel 
the  president  and  trustees  of  a  village  to  dis- 
connect certain  territory.  The  writ  was 
awarded,  and  the  Appellate  Court  afiBrmed 
the  judgment;  but  while  the  appeal  was 
pending  In  the  Appellate  Court  the  Legisla- 
ture repoaled  the  act  under  which  the  suit 
was  brought,  and  made  It  discretionary  with 


the  president  and  trustees  whether  they 
would  disconnecJ  territory  or  not,  and  also 
provided  that  the  act  should  apply  to  and 
affect  all  pending  cases,  whether  application 
had  been  made  for  disconnecting  or  not. 

Counsel  misapprehends  the  purport  of 
these  decisions,  which  all  clearly  come  with- 
in the  provision  that  the  rules  of  construc- 
tion fixed  by  the  statute  are  only  to  be  ob- 
served where  such  construction  would  not  be 
inconsistent  with  the  manifest  Intent  of  the 
Legislature  or  repugnant  to  the  context  of 
the  same  statute.  It  would  not  be  competent 
for  the  Legislature  to  limit  by  the  general  act 
its  own  legislative  powers,  and  where  a  con- 
trary Intent  is  expressed  the  general  provi- 
sions of  chapter  131  do  not  apply.  Mix  v. 
Illinois  Central  Railroad  Co.,  supra.  The 
punishment  inflicted  cannot  be  increased  by 
an  amendatory  or  repealing  act,  which  would 
bring  it  into  conflict  with  the  constitutional 
prohibition  against  ex  post  facto  laws  (John- 
son V.  People,  173  111.  131,  50  N.  B.  321);  but 
a  defendant  would  be  entitled  to  have  the 
punishment  fixed  under  the  law  as  it  stood 
at  the  time  of  the  commission  of  the  crime. 
If,  however,  any  penalty,  forfeiture,  or  pun- 
ishment be  mitigated  by  any  provisions  of 
the  new  law,  section  4  provides  that  with  the 
consent  of  the  party  affected  the  provisions 
may  be  applied  to  any  judgment  pronounced 
after  the  new  law  takes  effect.  Kossalcow- 
sl£i  V.  People,  177  111.  563,  53  N.  E.  115.  The 
motion  of  the  appellants  is  denied. 

The  first  alleged  error  mentioned  in  the 
brief  for  appellants  is  that  the  bill  of  par- 
ticulars was  insufficient,  and  the  court  there- 
fore erred  in  admitting  evidence  under  it. 
The  bill  of  particulars  alleged  that  the  sale 
was  made  on  November  17,  1906,  in  the  city 
of  Chicago,  but  did  not  state  to  whom  the 
sale  was  made,  nor  whether  it  was  made  by 
defendants  personally  or  through  an  agent 
or  cleric.  Counsel  says  that,  to  the  surprise 
of  the  appellants,  evidence  was  admitted  that 
the  sale  was  made  by  a  clerk.  It  was  proved, 
and  there  was  no  controversy  over  the  facts, 
that  the  appellants  kept  Crown  Catarrh  Pow- 
der, which  was  a  compound  of  cocaine,  for 
sale  in  the  store,  and  that  the  derk  was  em- 
ployed to  sell  what  was  kept  there  for  sale. 
It  was  not  necessary  to  give  the  name  of  the 
person  to  whom  the  sale  was  made  or  to  state 
that  the  name  was  unknown.  Cannady  v. 
People,  17  111.  158;  Green  v.  People,  21  111. 
125;  Rice  V.  People,  38  111.  435.  It  was  not 
denied  that  the  clerk  had  authority  to  sell, 
and  was  expected  to  sell,  whatever  was  call- 
ed for,  antl  appellants  would  doubtless  have 
suffered  a  genuine  surprise  to  learn  upon  the 
trial  that  he  had  refused  to  sell  anything 
kept  in  the  store  for  sale  to  a  customer  who 
asked  for  it 

The  bill  of  particulars  charged  but  one 
sale,  and  the  court  permitted  evidence  ot 
other  sales.  Tbe  penalty  is  greater  for  the 
second  offense,  and  evidence  was  offered  of  a 
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prior  conviction  for  the  purpose  of  having 
the  greater  penalty  li)fllcted;  but  no  objec- 
tion was  made  to  such  proof.  It  was  prac- 
tically conceded  that  the  people  had  the  right 
to  show  one  previous  conviction;  bat,  when 
there  was  an  attempt  to  prove  a  nuniLer  of 
convictions,  the  court  ruled  that  the  people 
could  only  prove  one,  and  required  them  to 
select  the  one  upon  which  they  would  rely. 
The  people  were  then  permitted  to  withdraw 
the  record  of  a  conviction  which  had  been 
offered  and  to  offer  another,  and  there  was 
no  prejudice  to  the  appellants  In  so  doing. 

The  court  permitted  evidence  of  other  sales 
before,  and  one  sale  after,  the  one  on  which 
the  prosecution  was  based,  and  It  Is  alleged 
that  the  ruling  was  wrong.  Appellants  were 
contesting  the  authority  of  the  clerk  to  malce 
any  sale,  and  the  evidence  was  not  Improper 
for  the  purpose  of  showing  the  manner  of 
conducting  the  business  and  the  authority  of 
the  clerk,  as  well  as  on  the  question  of  In- 
tent   23  Cyc.  270. 

The  court  excluded  evidence  tliat  Crown 
Catarrh  Powder  was  a  patent  or  proprietary 
preparation  and  was  sold  in  original  and 
unbroken  packages.  The  original  act  of  1001 
regulated  the  sale  of  drugs  and  medicines 
and  fixed  the  qoaliflcation  of  pharmacists, 
and  by  a  proviso  to  section  1  the  act  was  not 
to  apply  to  the  sale  of  patent  or  proprietary 
preparations  in  original  and  unbroken  pack- 
ages, BO  that  they  could  be  sold  by  any  per- 
son, whether  a  pharmacist  or  not  The 
amendatory  act  of  1903  made  it  unlawful  for 
any  druggist  or  other  person  to  retail  or  sell 
or  give  away  cocaine  or  any  salts  or  com- 
pound thereof,  and  the  prohibition  applied 
to  every  person,  whether  a  druggist  or  not. 
The  amendatory  act  being  a  later  expression 
of  the  legislative  will,  must  prevail.  The 
law  now  provides  that  a  wholesale  dealer 
may  sell  cocaine  at  wholesale  by  displaying 
on  a  label  the  name  and  quantity  of  cocaine 
or  its  compounds,  with  the  word  "poison." 
The  fact  that  a  wholesale  dealer  might  sell 
cocaine  to  the  appellants,  which  they  might 
lawfully  sell  on  the  prpscrlptlon  of  a  physi- 
cian, has  nothing  to  do.  with  their  right  to 
sell  It  at  retail  without  a  prescription,  in  vio- 
lation of'  the  law. 

Finally,  it  is  insisted  that  the  Judgment  Is 
erroneous  because  it  orders  commitment  of 
the  appellants  untU  the  penalty  shall  be  paid, 
and  this  argument  is  based  upon  the  consti- 
tutional prohibition  against  imprisonment  for 
debt  That  prohlbitlou  applies  only  to  debts 
in  their  proper  and  popular  sense,  where  the 
relation  of  debtor  and  creditor  •  exists.  It 
does  not  extend  to  actions  for  fines  or  penal 
ties  inflicted  for  violations  of  the  penal  laws 
of  the  state.  Kennedy  v.  People,  122  111.  649, 
13  N.  E.  213.  The  case  of  Kettles,  v.  People, 
221  ni.  221,  77  N.  B.  472,  cannot  be  distin- 
guished from  this  one,  and  It  was  there  held 
proper,  where  a  fine  is  recovered,  to  order. 


as  a  part  of  the  Judgment  that  the  defendant 
be  committed  to  Jail  until  the  fine  is  pai^. 

The  Judgment  of  the  Appellate  Court  is  afr 
firmed. 

Judgment  afiJrmed. 


(237  111.  44!) 

MASON  V.  BL00MIN6T0N  LIBRARY 

ASS'N  et  al. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.    Re- 
hearing Denied  Feb.  4,  1909.) 

1.  CHABITIES  (§  15*)— VAUDITT— POEPOSKB  OF 

Gut— Cabb  of  Btjbial  Gbound. 

A  i>erpetual  trust  to  take  care  of  a  pri- 
vate bnrial  lot  cannot  be  created,  unless  au- 
thorised by  statute. 

[E)d.  Note.— For  other  caseg,  see  .  Charities, 
Cent  Dig.  t  39;  Dec.  Dig.  «  15.*] 

2.  Charities  (|  15*)— VALiorry— Pitbposbs  or 
Gift— Cabe  of  Bubiai,  GbounTj. 

Hurt's  Rev.  St.  1905,  o.  21,  »$  22-^  pro- 
viding that  trusts  may  be  created  to  take  care 
of  a  private  burial  lot  in  the  hands  of  the  board 
of  directors  provided  for  by  the  act  providing 
for  the  management  of  county  cemetery  grounds, 
does  not  authorize  a  perpetual  trust  to  take 
care  of  a  private  barial  lot  by  creating  a  trust 
fund  in  the  hands  of  a  private  trustM. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  i  39;  Dec  Dig.  {  15.*] 

3.  Chabities  (i  15*)— Validity— PuBPOSES  or 
Gmt— Cabe  of  BtTRiAi,  Ground— "Statu- 
TOBT  Tbust." 

A  trust  created  under  a  statute  authorizing 
a  trust  to  be  created  in  perpetuity  for  the  _pur- 
pose  of  caring  for  and  keeping  in  repair  a 
cemetety,  burial  lot,  or  monument  is  a  "statu- 
tory trust"  in  contradistinction  to  a  charitable 
trust 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  {  39;  Dec.  Dig.  S  15.*] 

4.  CHABrriEs  (S  16*)— Vauditt— PuBPOsra  of 
Gift— Cabe  of  Bubiai,  Gbound. 

A  bequest  to  a  trustee  to  use  the  ihtereat  of 
a  trust  fund  for  the  care  of  the  family  bnrial 
lot  of  testatrix  is  void. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  |  39;   Dec.  Dig.  {  16.*J 

5.  Charities  (8  12*)— Validitt— I^ubposes  of 
GiFii— Bducatiow— "CHABrrABu:  TbOst." 

A  trust  to  establish  for  the  benefit  of  the 
public  an  art  galleiy  for  the  advancement  of 
education  in  art  is  a  "charitable  trust" 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  {  36;  Dec.  Dig.  |  12.* 

For  Other  deflnitions,  see  Words  and  Phrases, 
vol.  2,  p.  1074.] 

6.  Ohabitiks  (I  87*)— Validixt— Pubpobes  of 

Gift- Education. 

Testatrix  devised  and  bequeathed  the  resi- 
due of  her  estate  to  trustees  in  trust  to  estab- 
lish, in  connection  with  a  library  association, 
an  art  gallery  and  studio,  for  the  collection,  pres- 
ervation, and  exhibition  of  works  of  art  in  chaise 
of  the  officers  of  the  association.  The  associa- 
tion incorporated  to  establish  and  jnaiotain  a  li- 
brary conveyed  its  property  to  another  associa- 
tion and  ceased  to  exist.  Held  to  create  a  chari- 
table trust,  and,  under  the  doctrine  of  cy  pres;  a 
court  of  chancery  might  substitute  for  the  asso- 
ciation mentioned  in  the  will  the  association 
purchasing  its  property  for  the  purpose  of  ad- 
ministering and  carrying  into  execution  throngb 
the  trustees  the  trust  created. 

[Bid.  Note.— For  other  cases,  see  Charities, 
Cent  Dig  H  91-83;  Dec.  Dig.  i  37.*] 


•for  other  caiea  lee  same  topic  and  aectlon  NUMBER  In  Dee.  ft  Am.  Digs.  1907  to  data,  A  Reporter  InSezM 
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7.  CoABims   (I   87*V-VAUDrEr— CiaxAWxx 

AB  TO  PEBSONS  OB  OBJECTS. 

'VSIiere  a  bequest  is  for  dtarity,  it  matten 
not  how  QDceTtain  the  persons  or  objects  may 
be,  or  whether  the  petsons  to  take  are  in  ease, 
or  whether  the  legatee  is  a  corppration  capable 
of  taking,  or  wbetiier  the  bequest  can  be  carried 
into  exact  execution,  for  the  court  will  sustain 
the  legacy  and  give  it  effect  according  to  its 
own  principles,  and,  wliere  a  literal  execution 
becomes  impracticable,  the  court  will  execute 
it  as  nearly  aa  it  can  according  to  the  original 
purpose. 

[Ed.  Note.— For  other  cases,  see  CSiarlties, 
Gent  Dig.  SS  91-^;  Dec.  Dig.  §  37.*] 

8.  CHABinia   (J  47*)— C?BEATioH— TBtJaxBKS— 
Afpointhert. 

A  testator  creating  a  charitable  trust  may 
name  the  trustees  who  shall  execute  the  tnist 
and  determine  the  manner  in  which  their  Bue- 
cessors  shall  be  appointed. 

IBH.  Note.— For  other  cases,  see  Cbadties, 
Dec.  Dig.  S  47.*] 

9.  Chabities  (J  47*)— Cbbatiow— Tbustkes— 
Appointment. 

Where  a  testator,  creating  a  charitable 
traat,  named  the  trustees  who  shonld  execute 
the  tmst,  but  failed  to  designate  how  their  suc- 
cessors should  be  appointed,  a  court  of  chancery 
ahoald,  in  case  the  trustees  resigned,  failed  to 
qnallfy,  or  died,  or  wore  otherwise  disqualifled, 
appoint  tmatees  '  aa  their  •nocessors ;  Ypxt  the 
court  should  exercise  such  power  only  on  proof 
that  a  vacancy  existed,  and  on  notice  to  all  par- 
ties in  interest,  including  the  trustees  named  in 
the  will,  if  living. 

[Bd.  Note.— For  other  cases,  see  CHtarities, 
Cent.  Dig.  I  85;  Dec  Dig.  I  47.*] 

10.  Appeax   and   Ebbob    (8    747*)  —  Absion- 
MENTS  OF  Ebbob— SuFFiciENOT. 

Where,  in  a  suit  for  the  construction  of  a 
will  containing  a  gift  to  tmatees  to  establish, 
in  connection  with  a  library  association,  an  art 
gallery,  the  circuit  court  held  that  a  trust  fund 
should  be  turned  over  to  the  trustees  for  the 
association  named,  and  it  was  assigned  that  the 
court  erred  in  so  holding,  the  Appellate  Court 
was  authorized  to  pass  on  the  question  whether 
the  circuit  court  had  properly  disposed  of  the 
fund,  and,  on  determining  that  the  circuit  court 
erred  in  decreeing  that  the  fund  should  be  held 
by  the  trustees  for  the  benefit  of  the  association, 
had  the  right  although  no  cross-assignments 
of  error  were  filed,  to  determine  what  disposi- 
tion the  circuit  court  should  mak«  of  the  fund 
on  the  case  being  remanded  to  that  conrt, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig..  J  3053;  Dec.  Dig.  f  747.*] 

Appeal  from  Appellate  Court;  TbttA  Dis- 
trict, on  Appeal  from  Circuit  Court,  Mclieata 
County;  C  D.  Myers,  Judge. 

Bill  in  chancery  by  Nelson  P.  Perry  and 
another,  executors  of  E>miry  T.  Perry,  de- 
ceased, for  the  construction  of  her  will. 
Pending  suit.  Nelson  P.  Perry  died,  and  by 
leave  of  court  the  surviving  executor  filed 
an  amended  bill  Joining  Sdmnel  B.'  Mason, 
ezecntor  of  Nelson  P.  Perryt  deceased,  and 
others,  parties.  From  a  decree  of  the  Ap- 
pellate Court  reversing  a  decree  Of  the  cir- 
cuit court  atid  remanding  the  cause  with 
dlre<:tl6DB,  Samuel  B.  Mason;  executor  Of 
Nelson  P.  Peiry,  deceased,  appeals.  Re- 
versed and  remanded. 

This  was  a  bill  In  chancery  filed  by  Nel- 
son P.  Perry  and  Thomas  C.  Kerrlck,  ex- 


ecutors of  tbe  last  will  and  testament  of 
Emily  T.  Perry,  deceased,  in  tbe  circuit 
conrt  of  McLean  county,  to  obtain  a  con- 
struction of  the  win  of  Emily  T.  Perry. 
Pending  the  litigation  the  files  were  destroy- 
ed by  fire,  and  Nelson  P.  Perry  died.  By 
leave  of  court  the  surviving  executor  restor- 
ed tbe  files  and  amended  bis  bill,  making 
new  parties.  Samuel  B.  Mason,  executor  of 
the  last  will  and  testament  of  Nelson  P. 
Ferry,  deceased,  tbe  Bloomlngton  Library 
Association,  and  the  city  of  Bloomington  fil- 
ed answers ;  each  claiming  tbe  fund  in  con- 
troversy. A  trial  was  had  before  tbe  chan- 
cellor, and  a  decree  entered,  from  which  tbe 
executor  of  tJie  last  wUl  and  testament  of 
Nelson  P.  Perry,  deceased,  prosecuted  an 
appeal  to  the  Appellate  Court  for  tbe  Third 
District,  where  the .  decree  of  the  circuit 
court  was  reversed,  and  tbe  cause  was  re- 
manded, with  directions,  and  tbe  executor 
of  the  last  will  and  testament  of  Nelson.  P. 
Perry,  deceased,  has  prosecuted  a  further 
appeal  to  this  court. 

The  provisions  of  the  will  necessary  to  be 
considered  in  disposing  of  the  questions  In- 
volved read  as  follows: 

"(1)  I  direct,  first,  that  all  my  lawful 
debts  and  funeral  expenses  shall  be  paid, 
and  that  tbe  sum  of  $500  shall  be  placed  In 
the  hands  of  a  proper  person  as  trustee 
(John  H.  Russell,  of  Middletown,  Connecti- 
cut, being  hereby  empowered  to  name  and 
appoint  such  trustee),  from  which  said  sum 
of  $500  there  shall  be  expended  so  much  as 
such  trustee  shall  consider ;  necessary  and 
proper  for  a  monument  at  my  burial  place, 
and  tbe  residue  of  such  sum  of  $500  shall 
by  such  trustee  be  put  and  kept  at  interest, 
and  such  Interest  shall  be  annually  expend- 
ed In  the  care  of  the  family  burial  lot  where 
I  shall  be  burled." 

"(7)  I  give,  devise  and  bequeath  In  tmst 
to  Jonathan  H.  Cheney,  of  Bloomlngton,  as 
trustee,  $6000  upon  the  following  trusts,  viz. : 
The  said  trustee  shall  keep  and  put  said 
sum  at  interest  upon  good  security  during 
tbe  lifetime  of  my  husband.  Nelson  P.  Per- 
ry, and  shall  collect  tbe  interest  therefrom, 
and  pay  the  same  as  collected  to  my  said 
husband  during  the  lifetime  of  my  said  hus- 
band, for  bis  support;  and  no  part  of  said 
fund,  either  principal  or  interest,  shall  ever 
be  subject  to  or  liable  for  the  claim  or 
claims  of  any  creditor  or  creditors  of  my 
said  husband  in  tbe  bands  of  said  trustee  or 
otherwise,  and  said  trustee  shall  never,  in 
anjrwise,  be  answerable  to  any  creditor  ot 
my  said  husband  for  or  on  account  of  any 
of  said  fund,  either  principal  or  Interest" 

"(9)  The  residue  of  my  estate,  Including 
therein  the  $6000  hereinbefore  devised  in 
trust  to  Jonathan  H.  Cheney,  after  said 
trust  shall  have  terminated  by  the  death  of 
my  said  husband,  I  give,  devise  and  be- 
queath  to  said  Jonathan   H.   Cheney  and 
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Chalmers  C.  Marquis,  trustees,  In  trust  for 
the  following  uses  and  purposes,  viz.:  To 
establish,  in  connection  with  the  Blooming- 
ton  Library  Association,  an  art  studio  or 
art  gallery  and  studio,  meaning  thereby  a 
suitable  place  wherein  works  of  art  will  be 
collected,  kept,  preserved  or  exhibited  for 
the  advancement  of  education  In  art,  the 
conduct,  management  and  superylsion  of 
which  art  gallery  and  studio  shall  be  in 
charge  of  the  officers  of  the  Bloomington 
Library  Association.  The  said  art  gallery 
or  studio  shall  be  named  the  'Russell  Art 
Annex,'  or  some  suitable  name  or  appella- 
tion of  which  the  name  Russell  shall  be  a 
part.  In  commemoration  of  my  mother,  Ra- 
chel P.  Russell.  The  said  trustees  may,  in 
tbeh:  discretion,  turn  over  to  said  library 
association  the  whole  or  a  part  of  the  prin- 
cipal sum  of  said  fund  for  the  use  afore- 
said, or  may  put  and  keep  the  whole,  or  a 
part  thereof,  at  Interest  upon  good  security, 
collect  the  Interest  thereof  and  pay  the  same 
as  collected  to  said  Bloomington  Library  As- 
sociation for  the  use  as  aforesaid." 

The  decree  found:  That  there  was  in  the 
hands  of  the  surviving  executor  the  sum  of 
$4,972.S6;  that  out  of  said  fund  there  should 
be  set  aside  $406  In  accordance  with  the 
first  paragraph  of  said  will,  the  sum  of  $94 
having  been  expended  by  the  executors  for 
a  monument  for  the  testatrix,  and,  after  de- 
ducting said  $406  and  paying  the  costs  of 
snit,  the  balance  of  said  fund  should  be 
turned  over  to  trustees  for  the  benefit  of  the 
Bloomington  Library  Association,  for  the 
purpose  of  carrying  out  the  provisions  of 
the  ninth  paragraph  of  the  will.  The  de- 
cree then  appointed  Samuel  B.  Mason  trus- 
tee to  receive  the  $406  under  the  first  par- 
agraph of  the  will,  and  J.  H.  Burnham  and 
H.  H.  Green  trustees  to  receive  the  balance 
of  the  fund  under  the  provisions  of  the 
ninth  paragraph  of  the  will.  The  Appellate 
Court  agreed  with  the  construction  placed 
upon  paragrraph  1  of  the  will  by  the  circuit 
court,  but  held  that  under  the  ninth  par- 
agraph of  the  will  the  doctrine  of  cy  pres 
should  be  applied,  and  that  the  fund  dispos- 
ed of  by  that  paragraph  of  the  will  should 
be  held  by  trustees  for  the  purpose  of  es- 
tablishing, in  connection  with  the  Withers 
Public  Library,  an  art  studio  or  art  gal- 
lery and  stndlo,  wherein  works  of  art  might 
be  collected,  kept,  and  preserved  or  exhibit- 
ed, for  the  advancement  of  education  In  art. 

Barry  &  Morrlsey.  for  appellant  Louis 
FItz  Henry,  for  appellees. 

HAND,  X  <after  stating  the  facts  as 
above).  It  Is  first  contended  that  the  first 
paragraph  of  the  will  creates  a  perpetult}- 
and  Is  void,  and  that  the  court  erred  In  ap- 
pointing a  trustee  and  In  directing  that  the 
amount' remaining  of  the  $500  mentioned  In 
that  paragraph,  after  the  purchase  of  a 
monument,  should  be  turned  over  to  a  trus- 
tee to  be  kept  at  interest;    the  interest  to 


be  expended  In  the  care  of  the  family  burial 
lot  where  the  testatrix  should  be  burled. 
The  law  is  well  settled  In  this  country  that 
a  perpetual  trust  cannot  be  created  to  take 
care  of  a  private  burial  lot,  unless  the  crea- 
tion of  such  trust  is  authorized  by  statute. 
G  Cyc.  918;  5  Am.  &  Eug.  Ency.  of  Law 
(2d  Ed.)  933;  Bates  v.  Bates,  134  Mass.  110, 
45  Am.  Rep.  305;  Colt  v.  Comstock,  61 
Conn.  352,  50  Am.  Rep.  29;  Johnson  v.  Hol- 
Ifleld,  79  Ala.  423,  58  Am.  Rep.  596;  Hop- 
kins V.  Grlmshaw,  165  U.  S.  342,  17  Sup. 
Gt  401.  41  L.  Ed.  739.  In  this  state  the 
Legislature  has  provided  (Hurd's  Rev.  St 
1905,  c.  21,  a  22-28)  that  trusts  may  be  cre- 
ated for  such  purpose  In  the  hands  of  the 
boards  of  directors  provided  for  by  "An  act 
to  provide  for  the  proper  care  and  manage- 
ment of  county  cemetery  grounds";  but 
there  Is  no  statute  in  this  state  which  pro- 
vides for  the  creation  of  such  a  fund  in  the 
hands  of  a  private  trustee.  A  trust  created 
under  a  statute  authorizing  a  trust  to  be  cre- 
ated In  perpetuity  for  the  purpose  of  caring 
for  and  keeping  in  repair  a  cemetery,  burial 
lot,  or  monument  Is  characterized  by  the 
court  In  Morse  v.  Inhabitants  of  Natick,  176 
Mass.  610, 67  N.  B.  996,  as  a  "statutory  trust," 
in  contradistinction  to  a  charitable  trust 
The  cases  of  Green  v.  Hogan,  153  Mass.  402, 
27  N.  E.  413,  and  Jones  v.  Habersham,  107 
U.  S.  174,  2  Sup.  Ct  336,  27  L.  Ed.  401,  are 
not  therefore  in  point  In  Bates  v.  Bates, 
supra,  the  court  said  an  examination  of  the 
authorities  (and  many  cases  are  cited)  "will 
show  that  it  has  been  repeatedly  held  that 
a  bequest  to  provide  a  fund  for  the  perma- 
nent care  of  a  private  tomb  or  burial  place 
could  not  be  treated  as  a  public  charity,  and 
thus  made  perpetual,  and  that  such  bequest 
would  be  void."  It  was  also  pointed  out  in 
that  case  that  there  wa6  In  force  In  that 
state  a  statute  similar  to  the  statute  in  this 
state  hereinbefore  referred  to,  but  it  was 
said  "these  statutory  provisions  have  here 
no  application."  And  in  Colt  v.  Comstock. 
supra,  it  was  said:  "It  has  been  held  In 
numerous  decisions  that  bequests  for  the 
purpose  of  keeping  burial  lots  or  cemeteries 
In  good  order  or  repair  are  not  given  iu  char- 
ity, and  therefore  are  not  protected  by  the 
statute  of  charitable  uses."  And  in  John- 
son V.  Hollfleld,  supra.  It  was  said:  "It 
seems  to  be  well  settled  by  the  course  of 
decisions  that  a  bequest  of  money,  the  in- 
terest thereon  to  be  perpetually  applied  to 
preserving  and  keeping  In  repairs  the  graves 
and  monuments  of  testatrix  and  other  nam- 
ed persons,  is  repugnant  to  the  rule  against 
perpetuities,  and  void."  We  would  be  glad 
to  hold,  were  it  possible  so  to  do,  the  trust 
attempted  to  be  created  by  the  testatrix  by 
the  first  paragraph  of  her  will  valid.  We 
are.  however,  forced  by  the  current  and 
great  weight  of  authority  to  bold  that  a 
trust  like  the  one  in  question  Is  not  a  gift 
to  any  public  use,  and  that  Its  purpose  is 
purely  private  and  secular.    Our  conclusion 
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Is  therefom  that  the  trnat  attempted  to  be 
created  by  the  first  paragraph  of  the  will 
is  Toid,  and  tliat  the  portion  of  the  $500 
mentioned  In  that  paragraph,  remaining  aft- 
er the  pm-chase  of  the  monument,  shonld  be 
treated  as  a  part  of  the  residuary  estate  of 
the  testatrix  and  disposed  of  under  para- 
graph 9  of  said  'Win. 

The  next  contention  arises  over  the  proper 
construction  to  be  placed  upon  the  ninth  par- 
agraph of  the  will.  The  Bloomington  Li- 
brary Association  was  Incorporated  under 
and  by  virtue  of  a  special  act  of  the  Legisla- 
ture approved  February  23,  1867,  which  act 
designates  the  objects  for  which  the  associa- 
tion was  organized  to  be,  "to  establish  and 
maintain  a  library  and  reading  room,  to 
procure  literary  and  scientific  lectures  and 
otherwise  promote  the  intellectual  improve- 
ment of  its  members,"  and  said  association 
succeeded  to  all  the  property  rights  of  a 
voluntary  association  theretofore  existing  in 
the  city  of  Bloomington  known  as  the  "La- 
dies' Library  Association,"  and  said  associa- 
tion was  empowered  by  said  act  to  create 
a  capital  stock  not  to  exceed  in  amount 
$100,000,  which  was  divided  into  shares  of 
$50  per  share,  to  raise  a  fund  for  the  pnr> 
pose  of  promoting  the  objects  of  the  associa- 
tion. Including  the  erection  of  a  building  for 
Its  use,  and  It  was  provided  that,  after  the 
payment  of  all  expenses,  any  surplus  aris- 
ing from  the  rents  and  profits  of  any  real 
estate  or  buildings  purchased  or  built  by 
the  association  with  such  capital  stock 
should  annually  be  divided  pro  rata  among 
Its  stockholders,  and  the  act  was  declared 
to  be  a  public  act  On  June  1,  18%,  Sarah 
B.  Withers  conveyed  to  the  said  association 
e  lot  situated  in  the  city  of  Bloomington, 
upon  the  condition,  among  other  things,  that 
the  said  association  should  erect  or  cause  to 
be  erected  upon  said  lot  a  building  suitable 
for  its  library,  and  to  accommodate  its  mem- 
bers and  the  public  under  the  usual  and 
customary  regulations  adopted  for  the  gov- 
ernment of  such  associations.  The  associa- 
tion accepted  the  said  conveyance  and  erect- 
ed a  building  on  said  lot  at  a  cost  of  more 
than  $20,000,  and  equipped  the  same  with 
furniture,  etc.,  and  placed  therein  its  books, 
pictures,  etc.,  at  a  cost  of  about  $25,000,  and 
used  and  conducted  the  same  as  a  public 
library  and  reading  room  until  June  18, 
1894.  On  that  day  said  association  convey- 
ed to  the  board  of  directors  of  the  Withers 
Public  Library,  an  association  organized 
under  the  laws  of  the  state  of  Illinois,  all 
Its  property  of  every  character,  In  trust,  up- 
on the  condition,  among  other  things,  that 
the  same  should  be  used  aa  a  free  public 
library,  for  the  use  and  benefit  of  the  in- 
habitants of  the  city  of  Bloomington  for- 
ever, and  the  property  has  been  used,  and  is 
now  used,  for  such  purpose,  and  since  the 
execution  of  said  conveyance  said  Blooming- 
ton Library  Association  has  ceased  to  ex- 


ercise any  of  its  charter  powers  and  has 
no  property  of  any  consequence. 

We  think  it  clear  that  the  ninth  paragraph 
of  Kmlly  T.  Perry's  will  created  a  trust  to 
establish  an  art  studio  or  art  gallery  and 
studio, '  wherein  works  of  art  were  to  be  col- 
lected, preserved,  and  exhibited  for  the  ad- 
vancement of  education  in  art  While  the 
testatrix  provided  that  the  studio  or  studio 
and  art  gallery  mentioned  in  paragraph  9 
of  her  will  should  be  carried  on  in  connec- 
tion with  the  Bloomington  Library  Associa- 
tion, she  did  not  create  a  trust  for  the  benefit 
of  said  library  association ;  but,  on  the  con- 
trary,  she  created  by  that  paragraph  of  her 
will  a  trust  for  the  benefit  of  the  public,  for 
the  purpose  of  erecting  an  art  studio  or  art 
gallery  and  studio,  which  was  to  be  carried 
on  for  the  advancement  of  education  in  art 
That  the  creation  of  a  trust  to  establish  for 
the  benefit  of  the  public  an  art  studio  or  art 
gallery  and  studio  for  the  advancement  of 
education  In  art  Is,  within  the  meaning  of 
all  the  authorities,  a  charitable  trust,  we 
have  no  question  (Kemmerer  v.  Eemmerer, 
233  UL  827,  84  N.  E.  2oG),  and  we  think  it 
equally  dear  that  as  the  Bloomington  Li- 
brary Association  has  ceased  to  exist  as  a 
going  association  for  the  purpose  of  exer- 
cising Its  charter  powers  (SflUer  r.  Riddle, 
227  111.  63,  81  N.  B.  48,  118  Am.  St  Rep. 
281),  under  the  doctrine  of  cy  pres,  as  un- 
derstood In  this  state,  a  court  of  chancery 
has  the  power  to  substitute  the  Withers  Pub- 
lic Library  in  the  place  of  the  Bloomington 
Library  Association,  for  the  purpose  of  ad- 
ministering and  carrying  into  execution, 
through  said  trustees,  the  trust  created  by 
the  ninth  paragraph  of  said  will.  In  Kem- 
merer V.  Kemmerer,  supra,  this  court,  on 
page  338  of  233  111.,  on  page  2S1  of  84  N. 
E.,  quoted  with  approval  the  following  lan- 
guage from  Story's  Equity  Jurisprudence: 
"If  the  bequest  be  for  charity.  It  matters 
not  bow  uncertain  the  persons  or  the  objects 
may  be,  or  whether  the  persons  who  are  to 
take  are  In  esse  or  not,  or  whether  the  lega- 
tee be  a  corporation  capable,  in  law,  of  tak- 
ing or  not,  or  whether  the  bequest  can  be 
carried  into  exact  execution  or  not,  for  in 
all  these  and  the  like  cases  the  court  will 
sustain  the  legacy  and  give  it  effect  accord- 
ing to  its  own  principles;  and  where  a  lit- 
eral execution  becomes  inexpedient  or  Im-' 
practicable,  the  court  will  execute  It  as  near- 
ly as  it  can  according  to  the  original  purpose, 
or  as  (as  the  technical  expression  is)  cy° 
pres."  The  Appellate  Court,  we  are  of  the 
opinion,  did  not  therefore  err  In  holding  that 
the  fund  which  the  ninth  paragraph  of  the 
will  provided  should  be  set  aside  for  char- 
ity should  be  administered  by  the  trustees 
In  connection  with  the  Withers  Public  Li- 
brary, Instead  of  In  connecti(m  with  the 
Bloomington  Library  Association,  under  the 
provisions  of  the  ninth  paragraph  of  said 
IwilL 
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It  Is  further  contended  that  the  court  err- 
ed In  appointing  J.  H.  Bnmham  and  H.  H. 
Sreen  trustees,  In  the  absence  of  any  show- 
ing that  Jonathan  H.  Cheney  and  Chalmers 
C.  Marquis,  the  trustees  named  In  the  ninth 
paragraph  of  the  wUI,  had  resigned,  refused 
to  act,  or  were  disqualified  from  acting.  The 
testatrix  had  the  power  to  name  the  trustees 
who  should  execute  the  trust  created  by 
paragraph  9  of.  her  will,  and  also  the  power 
to  determine  the  manner  in  which  their  suc- 
cessors should  te  appointed,  If  she  saw  fit 
French  t.  Northern  Trust  Co^  197  111.  SO, 
64  N.  B.  105.  She  named  trustees,  but  faU- 
ed'  to  designate  how  theb*  successors  should 
be  appointed  In  case  of  a  vacancy  In.  their 
trusteeships.  A  court  of  chancery  had  there- 
fore. In  case  said  trustees  resigned,  faded 
to  qualify,  died,  or  were  otherwise  disquali- 
fied, power  to  appoint  trustees  as  their  suc- 
cessors; but  such  court,  unless  the  trustees 
disclaimed,  should  only  exercise  such  power 
upon  proof  that  a  vacancy  existed  and  upon 
notice  to  al)  parties  in  interest,  which  would 
include  the  trustees  named  in  the  will, .if 
they  were  living.  Hall  v.  Irwin,  2  OUman; 
176;  22  Ency.  of  PI.  &  Pr.  p.  3a 

It  la  finally  said  that  the  city  of  Bloom- 
Ington,  which  appeared  and  set  up  the  rights 
of  the  public  la  and  to  said  fund  under  the 
provisions  of  paragraph  9  of  the  will,  fail- 
ed to  assign  cross-errors,  in  the  Appellate 
Court,  and  that  the  Appellate  Court,  for 
want  of  a  proper  assignment  of  crocs-er-- 
rors,  was  powerless  to  pass  upon  the  question 
whether  or  not  the  trust  fund  arising  under 
the  ninth  paragraph  of  .the  will  could,  ey 
pres,  be  applied  by  the  trustees  named  under 
that  paragraph  pf  the  wUl  or  appointed  by 
the  court  to  carry  out  the  provisions  of  the 
trust,  in  connection  with  the  Withers  Pub- 
lic Library,  but  that,  the  Appellate  Court 
having  held  that  said  trust  fund  could  not 
be  administered  by  the  trustees  in  connect 
tlon  with  the  Bloomlngten  Library  Associa- 
tion, it  was  bound  to  revense  .the  case  and 
direct  the  fund  to  be  i>ald  to  the  appellant, 
as  executor  of  the  last  will  and  testamait 
of  Nelson  P.  Perry,  deceased.  We  do  not 
agree  with  such  contention.  The  bill  was 
filed  for  the  purpose  of  obtaining  a  con- 
struction of  the  win  of  Emily  T.  Periy,  and 
it  was  assigned  as  error  In  the  Appellate 
Court  that  the  circuit  court  erred  In  hold- 
ing that  the  fund  in  the  surviving  execu- 
tor's hands  should  be  tu^ed  over  tp  satd 
trustees  for  the  Bloomlngton  Library  As- 
sociation. That  assignment  authorized  the 
Appellate  Court  to  pass  upon  the  question 
whether  the  circuit  court  had  properly  dis- 
posed of  the  fund  in  said  surviving  execu- 
tor's hands,  and,  that  court  having  held  that 
the  circuit  court  had  erred  In  decreeing  that 
said  fund  should  be  held  by  the  trustees  for 
the  benefit  of  or  turned  over  to  the  Bloom- 
lngton Library  Assoclatlpn,  it  had  the  right 


to  det^mlne  what  dlsposltlOB  tba  circuit 
court  should  make  of  said  fund  npon  the 
case  being  remanded  to  that  court;  others 
wise  the  bill  for  a  construction  of  the  will 
would  have  wholly  failed. 

The  decree  of  the  circuit  conrt  and  the 
judgment  of  the  Appellate  Court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
the  circuit  court  for  farther  proceedings  in 
accordance  with  the  views  hereinbefore  ex* 


Berersed  aoA  remanded. 


(m  ni.  «i) 

BONNEY  V.  BONNET. 

'(Supreme  Court  of  IlHnols.    Dec  18,  100& 

Rehearing  Denied  Feb.  4,  1909.) 

1.  Release  (S  18*)— Vamditt— Duress. 

Where  a  wife,  while  about  to  start  for  the 
trial  of  a  divorce  gnit  against:  her  busband,  was 
told  that  unless  «he  signed  a  release  of  a  certain 
claim  her  husband  would  attempt  in  the  divorce 
action  to  take  her  children  from  her,  and,  after 
reartlng  the  release  and  understanding^  its  legal 
Import,  signed  it  freely  and  volotttarily,  being 
perfectly  sane  at  the  time,  she  could  not  there- 
after claim  that  she  si^ed  it  under  duress,  since 
one  who,  while  in  his  right  mind  and  in  full  con- 
trol' of  Us  facnltiss,  who  onderatands  what  he  ie 
doing,  and  has  full  power  to  sign  or  refuse  to  sign 
a  paper,  signs  it,  does  not  do  so  under  doress. 

[Ed.  Note.-^For  other  cases,  see  Beieasa^ 
Cent;  Dig.  I  83;   Dec  Dig.  t  18.*] 

2.  CoNTBAOtS  (J  47*)— CONSIDEBATIOH. 

An  instrument  affecting  rights  Of  property, 
executed  without  consideration')-  has  no  binding 
force  or  effect  in  law,  and  may  be  avoided  as  b^ 
tween  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contract^ 
Cent.  Dig.  H  220.  2S6;  Dec  Dig.  {  47.*1 

3.  Release  ffi  57*)— CoNsiDEaAWON — Softi- 

■    CIENCT  OF'EVIDENCX. 

E^ridence  held  to  sustain  a  referees  findin( 
that  a  release  of  complainant's  right  to  certain 

bonds  Tvas  without  consideration. 

[Ed.  Note. — For  other  cases,  see  Release.  Deob 
Dig.  i  57.*] 

Error  to  Appellate  Court,  First  District,  oa 
Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Wlndes,  Judge. 

Bill  by  Margaret  A.  Bonney  against  Law- 
ton  C.  Bonney.  A  decree  of  the  circuit  court 
dismissing  th<e  original  and  all  cross-bills 
was  reversed  by  the  Appellate  Court,  and  de- 
fendant brings  error.    Affirmed. 

Thld  was  a  bill  In  chancery  filed  by  Mar^ 
gfiret  A.  Bonney  against  Lawton  O.  Bonney 
on  the  3l8t  day  of  December,  1900,  In  the 
clEcnit  court  of  Cook  county,  to  set  aside 
and  cancel  a. -certain  release  bearing  date 
December  19,  1899,  whereby  Margaret  A. 
Bonney  waived  any  and  all  claim  which  she 
had  against  La'wton  U.  Biwney  by  reason 
of  his  having  taken  possession  of  and  dis- 
posed of  $30,000  -worth  of  the  bonds  of  the 
Chicago  Gieneral  Ball  way  Company  of  which 
Margaret  A.  Bonney  was  the  o'wner  and  to 
require  him  to  return  to  her  said  bonds, -and 
on  a  failure  to  letura  said  bwuls  that  he  bo 
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required  to  kccoant'  to  her  .for  tbe  TSlae'  of 
said  tx>nds.  The  defendant  answered  the 
bill  and  filed  a  crosB-biU,  to  wbtidi  he  made 
Margaret  A.  Bonney  atid  Valerian  Bonney, 
Ada  Boinney,  Pauline  Bonney,  James  D. 
Lamb,  the  People's  Trust  &  aavtngs  Bank, 
and  Cbarlea  L.  Bonney  defendants.  -  Ans'^rers 
and'  replications  were  filed  to  the  cross-bill 
of  Lawton  G.  Bonney  by  the  defendant* 
thereto,  arid  Charles  L.  Bonney  filed  a  crosa- 
blll,  and  a  croas-UU  by  the  gaardlan  ad  litem 
of  Valerian  Bonney,  Ada  Bonney,  and  Paul- 
ine Bonney,  tbe  minor  children  of  Margaret 
A.  Bonney  and  Charles  h.  Bonney,  was  also 
filed.  AH  tbecroes-blllB  were  answered  and 
replications  were  filed,  and  tbe  cause'  was 
referred  toi  tbe  master  to  take  tbe  proofs  and 
report  bis'  conclusions.  Tbe  master  filed  a 
report,  in  wblcb,  after  finding  that  the  alle- 
gations, of  tlie  original  bill  had  been  estab- 
iisbed  by  tbe  evidence,  he  recommended  that 
all  the  cross-blUs  be  dismissed,  and  that  a 
decree  be  entered  upon  the  original  bill  in 
favor  of  Margaret  A.  Bonney,  according  to 
tbe  prayer  of  said  bill.  Lawton  C.  Bonaey 
filed  oblectio&s  to  the  master's  report  witb 
the  master,  which  were  OTerruled  and  're- 
newed as  exceptions  in  the  circuit  court, 
where  they  were  tn  part  sustained,  and  a  de- 
cree was  entered  in.  that  court  dismissing  the 
original  and  all  tbe  cross-bills  fier  want  of 
«quity,  whereupon  Margaret  A.  Bonaey  pros- 
ecuted tea  appeal  .to  the  Appellate  Court  for 
the  Fli-st  District,  wliere  the  decree  of  tbe 
circuit  court  was  reversed,  and  the  cause  re- 
manded, wtth  directions  to  the  circuit  court 
to  enter  a  decree, upon  the  orlgioal  bill  in  ac- 
cordance with  tbe  recommendatlOBB  ol!  the 
master,  and  that  tbe  cross^blils  be  dismissed, 
and  Lawton  O.  Bonney  has  sued  oat  a  writ 
of  error  from  this  court  ta  review  the  judg- 
ment of  tbe  Appellate  Court,    i  %        i 

From  tbe  foregoing  statement  It  wiU  be 
seen  that  tbe  parties  to  tbe  litigation,  other 
tlian  Margaret  A.  Bonney  and  Lawton  C. 
Bonney,  bave  be«Q  eliminated  in  this  court, 
and  the  sole  question. here  to  be  decided  is: 
Did  tbe  Appellate  Court  err  in  holding  that 
tbe  release  fropi  l^argaret  A.  .  Bonney  to 
Lawton  C.  Bonney,  bearing  date  December 
19,  I8d9,  should  be  set  aside  and  canceled, 
and  said  Iiawtou  C.  Bonney  be  required  to 
turn  over  to  Margaret  A.  Bqnney  said  bpada, 
and  in  case  of  a  failure  so  to  do  to  account 
to  ber  for  tbe  value  of  said  bonds?  Tbe  rec- 
ord filed  in  this  court  contains  1656  pages, 
and  tbe  abstract  152  pagea,  and  tbe  evidence 
introduced  iu  support  of  the  cross-bills .  is 
commingled  throughout  the  record  with  that 
introduced  in  support  of  the  original  bill. 
Tbe  questions,  taow;ever,  involved  in  this 
court  are  not,  when  searched  out  in  tbe  rec- 
ord, numerous  or  difficult  of  solution. 

It  appears :  That  Margaret  A.  Bonney  and 
Charles  L.  Bonney  were  busband  and  wife. 
That  Margaret  A.  Bonney  inherited  from  her 
father  a  10-acre  tract  of  land  situated  near 
tbe  city  ot  Chicago  and  about  $10,000  in 


money,  some  time  after  her  marriage  with 
Charles  L.  Bonney.  That  Lawton  C.  Bonney 
and  Ctiarles.  L.  Bonney  are  brothers,  and 
were  engaged  in  tbe  real  estate  business  in 
the  city  of  Chicago  under  tbe  firm  name  of 
Bonney  Bros.  That  tbey  took  charge  of 
Margaret  A.  Bonney's  property  inherited 
from  ber' father  and  subdivided  and  sold  tbe 
real  estate  and  used  her  money  substantially 
as  their  own.  That  afterwards  tbey  promot- 
ed tbe  Chicago  G«naral  Railway  Company, 
wtiich  iterated  in  the  city  of  Chicago.  That 
Charles  L.  Bonney,  some  time  prior  to  the 
year  1880,  transferred  to  Margaret  A.  Bon- 
ney 31  of  the  tmnds  of  said  railway  company 
of  the  par  value  of  130^000.  That  Margaret 
A.  Bonney  bad  them  in  her  possession,  and 
Iiad  collected  for  a  number  of  years  the  in- 
terest accruing  thereon,  and  used  the  same 
in  support,  in  part,  of  herself  and  three  mi- 
nor chUdren.  That  in  1880  Charles  L.  Bo>n- 
ney  and  Margaret  A.  Bonney  made  a  trip  to 
£2tu:ope.  That  a  young  woman  accompanied 
them  of  whom  Margaret  A.  Bonney  t>ecame 
very  jealous,  probably  witb  cause, '  before 
ttieir  return,  and  upon  their  return  to  Amer- 
ica, early  in  tbe  fall  of  1889,  Charles  L.  Bon- 
ney and  Ilia  wife  separated.  That  in  tbe 
month  of  October,  1869,  Margaret  A.  Bonney 
and  her  two  minor  daughters.  In  company 
with  a  Mrs.  Lefflngwell,  returned  to  Europe 
witb  tbe  consent  of  ber  husband  and  upon 
his  promise  to  support  ber  in  Europe  in  tbe 
manner  in  which  she  had  been  living  in  Chi- 
dago.  That  prior  to  ber  going  to  Europe  the 
second  time  she  placed  tbe  said  railway 
bonds  witb  tbe  Merchants'  Loan  &  Trust 
Company  in  tbe  city  of  Chicago,  witb  in- 
structions to  deliver  tbem,  upon  request,  to 
either  Lawton  C.  or  Charles  L.  Bonney.  Up- 
on tbe  arrival  of  Margaret  A.  Bonney  and 
her  party  in  Home,  she  soon  was  without 
funds  and  was  unable  to  bear  from  ber  hus- 
band. She  thereupon-  left  ber  children  in 
Borne,  in  company  with  Mrs.  Lefflngwell, 
and  returned  to  Chicago,  where  she  arrived 
on  Noveml)er  23,  1899.  She  immediately 
went  to  the  bank  where  she  bad  left  ber 
l>onds  and  found  that  they  had  been  remov- 
ed by  Lawton  C.  Bonney  on  tbe  6tb  of  No- 
vember. In  company  with  Mr.  Lefflngwell, 
an  .attorney  who  was  a  mutual  friend  of  her- 
self and  husband,' she  called  upon  Lawton 
C.  Bonney  to  obtain  her  bonds.  He  informed 
her  he  had  ber  bonds,  but  desired  to  retain 
tbem  for  a  short  time,  as  ber  husband 
Charles  L.  Bonney,  was  about  to  make  a  sale 
of  the  Chicago  General  Railway  Company, 
and  that  her  bonds,  together  with  other 
bonds,  would,  upon  such  sale  being  consum- 
mated, be  guaranteed  by  the  purchaser,  and 
that  her  bonds  would  then  be  returned  to 
her.  By  such  representations  be  prevailed 
upon  her  to  go  to  Clinton,  Iowa,  to  tbe  home 
of  ber  mother,  with  a  view  to  remaining  un- 
til a  sale  of  the  railway  could  be  consum- 
mated. She  went  to  Clinton,  where  she  re- 
mained for  some  weeks,  but  nothing  was 
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done  toward  the  sale  of  the  railway.  In  the 
month  of  December,  1809,  the  subject  of  a 
divorce  of  Margaret  A.  Bouney  from  her 
huaband,  Charles  L.  Bonney,  wag  talked  of, 
and  on  the  14th  of  that  month  a  meeting 
was  held  In  Chicago,  at  the  office  of  Leffing- 
well,  at  which  Charles  L.  Bonney  and  the 
solicitor  of  Margaret  A.  Bonney  Maj.  Ooa- 
nelly,  of  Rock  Island,  and  Mr.  Ankeny,  a 
brother  of  Margaret  A.  Bonney,  were  pres- 
ent Charles  L.  Bonney  made  a  proposition 
for  settlement  of  alimony  in  case  a  divorce 
should  be  granted  to  Margaret  A.  Bonney, 
bat  nothing  was  done  on  that  day,  and  the 
parties  separated.  On  the  following  day 
the  solicitors  of  the  parties— Mr.  Plumb  rep- 
resenting Charles  L.  Bonney,  and  Maj.  Con- 
nelly representing  Margaret  A.  Bonney — ^in 
company  with  Mr.  Ankeny  and  Lawton  O. 
Bonney,  had  another  interview,  at  whidi 
Charles  L.  Bonney  or  Margaret  A.  Bonney 
was  not  present  The  second  Interview  re- 
sulted in  an  agreement  that  Margaret  A. 
Bonney  was  to  obtain  a  divorce,  and  that 
92,500  in  cash  was  to  be  paid  her,  and  fonr 
promissory  notes,  due  in  6,  12,  18,  and  24 
months,  for  the  sum  of  $2,500  each,  signed 
by  Charles  L.  and  Lawton  0.  Bonney,  and 
SI  lots  situated  in  the  city  of  Chicago,  were 
to  be  given  to  Margaret  A.  Bonney  as  ali- 
mony, and  she  was  to  have  the  custody  of 
the  clilldren.  In  pursuance  of  said  agree- 
ment a  bill  for  divorce  was  prepared  in 
Mr.  LefiSngwell's  office,  a  young  man  In  his 
office  by  the  name  of  Barnes  being  named 
therein  as  solicitor,  and  Charles  L.  Bonney 
signed  an  appearance  and  an  answer  ad- 
mitting the  averments  of  the  bill,  and,  said 
documents  being  filed,  a  decree  for  divorce 
was  granted  thereon  to  Mrs.  Bonney  in  the 
circuit  court  of  Cook  county  on  the  ground 
of  extreme  and  repeated  cruelty.  Nothing 
bad  been  said  to  Margaret  A.  Bonney  dur- 
ing the  negotiations  leading  up  to  the  di- 
vorce proceeding  or  the  settlement  of  the 
alimony  question  about  Margaret  A.  Bonney 
surrendering  her  bonds  or  any  claim  for 
their  conversion  by  Lawton  C.  Bonney;  but 
Just  as  the  parties  were  starting  for  the 
courthouse  to  have  a  hearing  in  the  divorce 
proceeding,  Mr.  Leffingwell  said  to  Margaret 
A.  Bonney  that  Lawton'  C.  Bonney  bad  ap- 
propriated her  railway  bonds  to  his  own 
use,  and  that  he  demanded  of  her  a  release 
from  all  liability  growing  out  of  that  trans- 
action, and  produced  a  paper,  written  in 
pencil,  releasing  said  Lawton  0.  Bonney 
from  such  liability,  for  her  to  sign.  Mrs. 
Bonney  at  first  declined  to  execute  such  re- 
lease. Mr.  Leffingwell  thereupon  said  to  her 
that  if  she  did  not  sign  the  release  Charles 
L.  Bonney  had  said  that  he  would  attempt 
In  the  divorce  proceedings,  to  take  from  her 
her  children.  After  reading  the  release,  and 
after  gome  talk  with  Leffingwell  and  her 
brother,  Mr.  Ankeny,  who  was  present  she 
signed  the  pencil  memoranda  and  signed  her 
name  upon  a  blank  sheet  of  paper,  upon 


which  Mr.  Lefllngwell  Informed  her  the  pen- 
cil memoranda  would  be  written  In  Ink,  and 
they  went  Into  court;  the  release  being  de- 
livered to  LefflngwelL  Margaret  A.  Bon- 
ney and  Lawton  C.  Bonney  testified  to  the 
cruelty  of  Charles  L.  Bonney,  and  a  decree 
of  divorce  was  granted.  The  $2,500  was 
paid  to  Margaret  A.  Bonney,  and  the  four 
promissory,  notes,  signed  "Bonney  Bros.," 
were  delivered  to  Mr.  Lamb,  and  the  city 
property  was  conveyed  to  Mr.  Lamb  aa  trus- 
tee,  wliich  settlement  of  the  alimony  was 
confirmed  by  a  supplemental  decree  entered 
in  the  divorce  proceeding,  and  the  release 
was  delivered  by  Leffingwell  to  Lawton  C. 
Bonney.  Margaret  A.  Bonney  immediately 
wait  to  Rome,  where  her  daughters  were, 
where  she  remained  until  the  month  of  June, 
1900,  when  she  returned  to  Chicago.  Up- 
on her  return  Mrs.  Bonney  demanded  the 
bonds  of  Lawton  C.  Bonney,  and  upon  his 
refusal  to  surrender  them  or  to  account  to 
her  for  the  value  thereof  she  filed  this  bill. 
By  the  cross-bill  of  Lawton  G.  Bonney, 
and  by  the  cross-bills  filed  by  Charles  L. 
Bonney  and  by  the  gruardlan  ad  litem  in  the 
name  of  the  minor  children  of  Margaret  A. 
and  Charles  L.  Bonney,  it  was  sought  to  set 
aside  and  impeach  the  alimony  decree  ot- 
tered in  the  divorce  proceeding.  Subsequent 
to  the  commencement  of  this  suit  the  same 
relief  was  sought  by  original  bill  by  Charles 
L.  Bonney,  and  cross-bills  were  filed  sub- 
stantially to  the  same  efTect  as  the  cross- 
bills  filed  in  this  case,  by  Lawton  C.  Bonney 
and  upon  behalf  of  said  minors.  The  original 
bill  and  crcas-bllls  in  that  case  were  dia- 
mlssed  as  to  Mrs.  Bonney,  Mr.  Lamb,  the 
trustee,  and  a  bank  which  it  was  averred 
bad  some  Interest  in  flie  property  turned 
over  by  Charles  Ia  Bonney  to  his  wife,  Mar- 
garet A.  Bonney,  in  settlement  of  alimony, 
upon  their  respective  demurrers  being  sus- 
tained thereto,  which  decree  of  dismissal 
was  affirmed  by  this  court  on  the  ground 
that  the  decree  being  a  consent  decree,  it 
could  not  be  thus  impeached,  and  for  mul- 
tifariousness.   210  III.  85,  71  N.  E.  375. 

Lyman  M.  Paine,  for  plaintiff  In  error. 
Thomas  S.  McClelland,  for  defendant  in  er- 
ror. 

HAND,  3.  (after  stating  the  facts  as 
above).  The  first  reason  urged  as  ground 
for  affirming  the  Judgment  of  the  Appellate 
Court  la  that  Margaret  A.  Bonney  was  in 
such  mental  condition  that  she  did  not  un- 
derstand the  nature  of  the  transaction  la 
which  she  was  engaged  at  the  time  she  exe- 
cuted said  release  on  the  19tb  day  of  Decem- 
ber, 1899,  and  that  for  want  of  mental  ca- 
pacity to  execute  said  release  it  was  void. 
This  contention  is  without  force.  All  of  the 
witnesses  who  testified  upon  the  subject 
stated  that  Mrs.  Bonney  was  competent  to 
do  business  at  the  time  she  signed  said  re- 
lease, and  Mra  Bonney  admitted  she  fully 
understood  the  import  of  the  release  when 
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she  signed  It.  The  contention  therefore  that 
Margaret  A.  Bonney  was  without  sufficient 
mmtal  capacity  to  release  the  liability  of 
Lawton  C.  Bonney  to  her  upon  the  bonds  be- 
longing to  her  which  he  had  converted  to 
his  own  use  cannot  be  sustained. 

It  Is  next  contended  that  said  release  was 
obtained  by  duress.  The  law  is:  A  party 
In  his  right  mind  and  in  fnll  control  of  his 
facnltles,  who  understands  what  he  is  doing 
and  has  fall  power  to  sign  a  paper  or  re- 
fuse so  to  do.  If  be  sign  the  paper,  does  not 
sign  it  under  duress.  Kerting  y.  Hilton,  152 
III.  658,  38  N.  &  941.  Applying  the  prin- 
ciple thus  announced  to  the  facts  of  this 
case,  we  think  it  clear  that  Margaret  A. 
Bonney  was  not  acting  und»  such  duress  at 
the  time  she  executed  said  release  as  will 
enable  her  to  avoid  the  release  on  the  ground 
of  duress.  She  was  perfectly  sane,  and  ad- 
mits she  read  the  release,  understood  Its 
legal  Import,  and  signed  It  freely  and  volun- 
tarily. Clearly,  the  release  was  not  execut- 
ed nnder  duress.  Ebersteln  ▼.  Willets,  134 
111.  101,  24  N.  E.  967 ;  Rendleman  v.  Rendle- 
man,  156  111.  668,  41  N.  B.  223;  Stover  v. 
Mitchell,  45  III.  213. 

It  Is  lastly  contended  that  the  release  was 
made  without  consideration,  is  therefore 
void,  and  should  be  set  aside.  The  principle 
Is  elementary  that  an  Instrument  affecting 
the  rights  of  property,  executed  without  con- 
sideration, has  no  binding  force  or  effect  In 
law  and  may  be  avoided  as  between  the  par^ 
ties.  The  evidence  is  conflicting  as  to  wheth- 
er or  not  the  UablUty  of  Lawton  C.  Bonney 
for  the  return  of  said  bonds  to  Margaret  A. 
Bonney,  or  his  liability  for  the  value  thereof, 
was  talked  of  during  the  negotiations  which 
led  up  to  the  divorce  proceeding  and  the 
agreement  as  to  alimony.  The  great  weight 
of  the  evidence  Is  that  it  was  not  then  tak- 
en into  consideration,  and  It  is  not  claimed 
by  any  one  that  the  surrender  of  her  right 
to  said  bonds  or  a  release  of  Lawton  O.  Bon- 
ney for  having  converted  them  to  his  own 
use  was  mentioned  to  Margaret  A.  Bonney 
until  the  question  of  alimony  had  been  fully 
settled,  and  it  was  agreed  that  she  should 
take  a  divorce,  and  she  was  starting  to  the 
courthouse  for  the  purpose  of  having  a  hear- 
ing in  the  divorce  proceeding.  We  think 
it  clear  therefore  that  the  matter  of  Lawton 
C.  Bonney's  liability  for  said  bonds  and  the 
agreement  of  Charles  L.  Bonney  to  pay 
said  money  and  deliver  said  promissory 
notes  and  convey  said  real  estate  to  a  trus- 
tee for  the  use  of  said  Margaret  A.  Bonney 
in  settlement  of  alimony  were  two  distinct 
transactions,  and  that  Mrs.  Bonney  never 
received  anything  from  Lawton  C.  Bonney, 
or  any  one  else,  for  the  release  of  the  liabil- 
ity of  Lawton  C.  Bwiney  to  surrender  to 
her  said  bonds  or  to  account  to  her  for  their 
value.  Charles  L.  Bjoney,  In  connection 
with  his   brother,   Lawton   C.   Bonney,   had 


stripped  Margaret  A.  Bonney  of  the  entire 
estate  which  she  received  from  her  father, 
with  the  exception  of  said  bonds,  which  on 
the  19th  day  of  December,  1890,  were  of 
about  the  value  of  $9,000,  and  we  tiilnk  it 
clearly  appears  from  the  evidence,  at  the 
time  the  alimony  question  was  settled  be- 
tween Margaret  A.  Bonney  and  her  husband, 
she  expected  the  bonds  wonld  be  returned  to 
her,  and,  in  addition  thereto,  that  she  would 
receive  from  Charles  L.  Bonn^  the  amount 
of  alimony  which  he  had  agreed  to  pay  her 
or  set  aside  for  her  use.  Lawton  C.  Bonney 
had  represented  to  Margaret  A.  Bonney  that 
he  had  said  bonds  in  his  possession,  and 
that  he  would  return  them  to  her  when  the 
sale  of  the  railway  took  place,  which  sale 
he  said  would  be  consummated  within  a  few 
days,  when  the  bonds  would  be  guaranteed 
by  the  purchaser,  and  that  Margaret  A.  Bon- 
ney had  no  notice  that  he  had,  or  claimed 
to  have,  converted  the  bonds  to  his  own  use 
until  she  had  settled  with  her  husband  the 
question  of  alimony  and  felt  she  could  not 
well  recede  from  the  divorce  proceedings, 
when  Lawton  C.  Bonney  sprang  upon  her 
the  release  and  Insisted  that  she  execute  the 
same.  Upon  the  entry  of  the  divorce  decree 
Margaret  A.  Bonney  Immediately  started  for 
Europe,  where  her  daughters  were,  and 
where  she  remained  until  the  following  sum- 
mer, and  upon  her  return  she  took  active 
steps  at  once  to  recover  the  bonds.  We  are 
of  the  opinion  therefore  that  the  Appellate 
Court  correctly  held  that  the  decree  of  the 
circuit  court  dismissing  Margaret  A.  Bon- 
ney's bill  should  be  reversed,  and  that  a  de- 
cree should  be  entered  upon  the  case  being 
remanded,  in  accordance  with  the  findings  of 
the  master. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 

(2S7    111.    4<S) 

rORD  V.  HINE  BROS.  CO. 

(Supreme  Court  of  Illinois.    Dec.  16,  1908. 

Rehearing  Denied  Feb.  4,  1009.) 

1.  Appkai.  Asn  Erbob  (|  1091*)  —  Review — 
Decision  of  Irtebmediate  Cottbt  —  Pbe- 
sumptions. 

On  appeal  from  &  judgment  of  the  Appel- 
late Court  affirming  a  judgment  for  plaintiff, 
the  Supreme  Court  must  asBume  that  nis  wit- 
nesses'  testimony  is  true. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  4302;   Dec.  Dig.  t  1091.*] 

2.  MuNiciPAt  Cobpobations  (S  7(^*)  — Nbo- 
LiGENT  Use  of  Stbeet— Pboximat*  Cause. 

To  make  a  driver's  negligence  the  proxi- 
mate cause  of  injury  to  plaintiff  by  collision  in 
a  street,  it  was  not  necessary  that  the  driver 
should  have  foreseen  the  parUcnlar  injury;  it 
being  sufficient  that  he,  by  usinj;  ordinary  care, 
coula  have  foreseen  that  some  mjury  might  re- 
sult from  his  negligence. 

[Bid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1515:  Dec.  Dig.  { 
705.*] 
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i  Appeal   and  Ebbob  (|   1033*)— Habiilebs 

EBBOB— fiBBOBS  FavOBABLB  TO  PABTT  OOK- 
PLAININO — iNSTBUCmONS. 

In  an  action  for  injury  caaBed  by  a  driver's 
negligence,  error  in  an  instruction  that,  to  make 
defendant  liable,  the  jar;  must  find  that  the 
driver  must  have  foreseen  the  particular  injury 
which  resulted,  was  harmless  to  defendant,  since 
it  required  plaintiff  to  prove  more  than  the  law 
required  him  to  prove. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  S  4056;   Dec.  Dig.  {  1033.»] 

4.  NKGUQERCE    (S    135*)  —  IMPTHBD    Neou- 
QENOB— EVIDKNOB!— SurFICIENCY. 

£!vidence,  in  an  action  for  injury  to  a 
street  car  conductor  caused  by  a  wagon  driver's 
negligence,  held  to  warrant  a  finding  that  the 
motorman  was  not  negligent. 

[EJd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  !  276 ;   Dec.  Dig.  {  X36.*] 

5.  Negliobnot  (8  89*)— Imputed  Negligence 
—Negligence  of  Dbiveb  of  Vehicle. 

Any  negligence  of  a  motorman  in  taking  his 
ear  around  a  comer  would  not  defeat  the  con- 
ductor's right  to  recover  from  defendant  for  its 
driver's  negligence  in  driving  against  the  car. 

[Bd.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  i  134 ;   Dec.  IMg.  {  89.*] 

8.  Negligence  (J  136*)— Contbibutobt  Neg- 
ligence—Juby  Question. 

Contributory   negligence,    where   the   facts 

are  in  dispute,  is  a  juty  question. 
[Ed.  Note. — For  other  cases,  see  Negligence, 

Cent.  Dig.  {  333;   Dec.  Dig.  !  136.*] 

7.  Municipal  Gobfobations  (8  706*)— Dbiv- 
ing  in  Stbeet— Contbibutobt  Negligence. 
In  an  action  for  injury  to  a  street  car  con- 
ductor caused  by  a  wagon  being  driven  against 
the  car,  whether  he  was  guilty  of  contributory 
negli^fence  held,  under  ue  evidence,  a  jury 
question. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  8  1518;  Dec.  Dig.  i 
706v*]  ' 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Albert  C.  Barnes,  Judge. 

Action  by  David  Ford  against  the  Hlne 
Bros.  Company,  a  corporation.  From  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  for  plalntlfT, 
defendant  appeals.    Affirmed. 

B.  B.  Gray,  T.  J.  Canty,  and  J.  C.  M.  Clow, 
for  appellant  Charles  Cheney  Hyde  and 
Charles  B.  Elder,  for  appellee. 


HAND,  J.  This  was  an  action  on  the  case 
commenced  by  the  appellee,  against  the  ap- 
pellant. In  the  superior  court  of  Cook  county, 
to  recover  damages  for  a  personal  Injury  al- 
leged to  have  been  sustained  by  the  appellee 
In  consequence  of  a  collision  between  a  wag- 
on being  driven  by  the  servant  of  appellant 
upon  one  'Of  the  streets  of  the  city  of  Chicago 
and  a  street  car  being  operated  upon  said 
street,  oik  which  the  appellee  was  conductor, 
as  a  result  of  which  the  appellee  was  struck 
by  the  pole  of  said  wagon  and  was  Injured. 
The  case  has  been  twice  tried.  The  first  trial 
resulted  In  a  verdict. and  judgment  In  favor 
of  the  defendant,  which  was  reversed  by  the 
Appellate  Court    115  111.  App.  153.     On  the 


second  trial  the  Jury  returned  ti  verdict  In 
favor  of  the  appellee  for  the  sum  of  43,000, 
which  Judgment  has  been  affirmed  by  the 
Appellate  Court  f<w  the  First  District,  and  a 
further  appeal  has  been  prosecuted  to  this 
court. 

Appellee  was  standing  upon  the  rear  of  his 
car,  which  came  from  the  west  upon  Twenty- 
Second  street  and  was  Just  turning  north  on 
to  Clark  street  when  a  wagon  drawn  by  two 
horses  and  heavily  loaded  was  driven  by  the 
servant  of  appellant  from  the  east  on  Twen- 
ty-Second street,  down  a  sharp  Incline.  The 
pole  of  the  wagon  struck  the  controller  upon 
the  rear  of  the  car,  glanced  off,  and  hit  the 
leg  of  the  appellee,  breaking  the  neck  of  the 
femur.  Twenty-Second  street  Immediately 
west  of  Clark  street  Is  crossed  by  a  viaduct, 
and  the  downgrade  In  T^-enty- Second  street 
at  the  point  where  the  accident  took  place  Is 
caused  by  a  depression  to  allow  that  street 
to  pass  beneath  said  viaduct  The  grade  ex- 
tends east  from  Clark  street  about  200  feel; 
and  street  cars  coming  from  the  west  upon 
Twenty-Second  street.  In  order  to  get  on  to 
Clark  street,  make  a  tuina  north  immiedlately 
after  passing  from  beneath  said  viaduct 
There  Is  a  conflict  In  th6  testimony  in  regard 
to  the  manner  In  which  the  team  was  being 
driven  at  and  Just  prior  to  the  accident  The 
testimony  Introduced  on  behalf  of  appellee 
tends  to  show  that  the  driver  was  drunk; 
that  the  wagon  was  heavily  loaded ;  that  the 
lines  were  hanging  down  upon  the  horses' 
hips;  that  the  driver  was  trying  to  light  a 
elgar;  that  the  team  was  going  down  the 
grade  at  ail  high  a  rate  of  speed  as  It  could 
without  galloping;  that  the  car  was  directly 
across  the  north  side  of  the  street,  in  plain 
sight  of  the  driver  for  at  least  100  feet  east 
of  the  point  where  the  colUsion  occurred ;  and 
that  the  driver  made  no  effort  to  avoid  a 
collision  until  he  was  within  from  10  to  35 
feet  of  the  car,  when  he  grabbed  the  lines 
and  attempted'  to  stop  his  horses  or  turn 
them  to  the  left  but  that  the- team  and  wag- 
on were  then  going  at  so  high  a  rate  of  speed 
downgrade  that  the  team  could  not  stop  the 
heavy  load  or  turn  the  wagon  to  the  left  to 
avoid  the  car,  and  the  coUIsl4Mi  took<  place. 
The  evidenee  of  the  appellant  tended  to  shour 
that  the  driver  was  in  full  control  of  his 
team  and  that  the  accident  was  Inevitable. 
This  court  cannot  weigh  the  evidence,  and  it 
must  therefore  be  assumed  In  this  court  that 
the  evidence  of  the  witnesses  of  the  appellee 
Is  true,  and  that  the  team  was  being  driven 
at  a  high  and  reckless  rate  of  speed  down- 
grade, directly  towards  the  side  of  the  car 
upon  which  appellee  wds  condnctw,  at  the 
time  of  the  Injury. 

It  Is  first  contended  that  tbe  fourth  and 
fifth  Instructions  gtven  'on  behalf  of  the  ap- 
pellee are  erroneous.  The  first  criticism 
made  ui)on  these  Instructions  is  common  to 
both.    The  instructions  read  as  follows,  and 
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tbe  portions  thereof  which  are  claimed  to 
vitiate  each  of  them  are  herein  Italicized: 

"If  the  jury  believe,  from  the  evidence,  un- 
der tbe  Instrnctiona  of  the  court,  that  the 
driver  of  the  wagon  of  the  defendant  was 
guilty  of  negligence  as  charged  In  the  dec- 
laration or  some  count  thereof,  and  that  the 
plaintiff  was  Injured  as  a  direct  and  proxi- 
mate result  of  such  negligence,  and  that  the 
injury  to  the  plaintiff  would  not  have  oc- 
curred excepting  for  said  negligence  of-  the 
said  driver,  and  that  a  reasonable  person  in 
the  poMtion  of  the  driver  at  the  time  of  said 
negligent  acts  could  have  foreseen  that  in- 
jwv  to  persons  vptm  the  car  upon  which  the 
plaintiff  was  riding  might  result  from  tuoh 
acts,  and  that  the  said  driver,  at  tbe  time 
of  tbe  said  negligence*  if  any,  was  in  the  em- 
ploy of  the  defendant  as  Its  servant  and  act- 
ing within  the  scope  of  his  enytioyment,  and 
that  at  tbe  time  and  on  the  occasion  of  his 
injury  tbe  plaintiff  was  in  the  exercise  of 
reastmahle  care  for  his  own  safety,  then  the 
jury  will  find  the  issues  for  the  plaintiff,  as 
against  the  defendant. 

"Even  though  the  jury  may  believe,  from 
the  evidence,  that  the'  motorman  upon  tbe 
car  upon  which  the  plaintiff  was  riding  4t 
the  time  of  his  injury  was  guilty  of  negli- 
gence in  the  management  of  said  car  which 
directly  contributed  to  cause  the  Injury  to 
plaintiff,  yet  such  negligence  of  the  motor- 
man.  If  there  was  negligence,  cannot  be  im- 
puted to  tbe  plaintiff  so  as  to  prevent  his 
recovery  In  this  case  If  the  circumstances 
hereinafter  mentioned  existed,  and  if  the  Ju- 
ry believe,  from  the  evidence,  under  tbe  In- 
structions of  tbe  court,  that  they  existed,  and 
that  the  driver  of  tbe  wagon  of  the  defend- 
ant which  collided  with  the  street  car  was 
guilty  of  negligence  in  manner  and  form  as 
alleged  in'  tbe  declaration  or  some  count 
thereof,  and  that  such  negligence  of  the  said 
driver  directly  and  proximately  concurred 
with  tbe  negligence  of  the  said  motorman  to 
cause  ,the  injury  to  the  plaintiff,  and  that  tbe 
said  Injury  would  not  have  occurred  but  for 
tbe  negligence  of  tbe  said  driver,  and  that  a 
reasonaWe  man  in  the  position  of  the  said 
driver  at  the  time  of  such  negligence  on  his 
part,  if  any,  could  foresee  that  such  infurv 
might  result  from  the  acts  of  the  saii  drioer, 
and  if  the  Jury  further  believe,  from  tbe  evi- 
dence, that  thci  driver  of  the  said  wagon  w^s 
in  tbe  employ  of  tbe  defendant  as  Its  servant 
at  tbe  time  and  place  In  question  and  was 
acting  within  the  scope  of  bis  employment 
at  the  said  time  and  place,  and  if  tbe  jury 
further  believe,  from  the  evidence,  under  the 
Instructions  of  tbe  court,  that  plaintiff  him- 
self was  In  the  exercise  of  reasonable  care 
for  bis  own  safety,  then  It  Is  the  dnty  of  the 
Jury  to  find  the  issues  for  the  plaintiff,  not- 
withstanding the  negligence  of  tbe  motorman 
on  tbe  said  street  car." 

Tbe  Appellate  Court  held  that  ea<>h  of 
said  instructions  would  have  been  correct — 
and  this  seems  to  be  conceded  by  counsel 


for  the  appellant — except  for  tbe  incorpora- 
tion therein  of  the  parts  thereof  hereinbe- 
fore pointed  out,  and  that  as  said  clauses 
imposed  a  burden  upon  the  appellee  greater 
than  he  was  required  to  sustain  In-order  to 
make  a  case,  tbe  errors,  if  any,  In  tbe  In- 
structions, were  committed  against  tbe  ap- 
pellee and  not  tbe  appellant,  and  that  they 
do  not  for  that  reason  constitute  reversible 
error. 

Tbe  brief  of  appellant  is  taken  up  largely 
-with  a  discussion  of  the  facts,  as  It  Insists, 
with  a  view  to  advise  tbe  court  that  tbe 
case  Is  close  upon  the  facts,  and  that  for 
that  reason  tbe  jury  should  have  been  ac- 
curately instructed.  We  think  this  conten- 
tion of  counsel  may  be  conceded  and  still 
the  errors  in  tbe  Instructions  complained  of 
should  not  reverse  the  case.  -  The  <Mily  tbing 
'wrong  that  we  can  discover  in  either  of 
these  Instructions  is  that  they  inform  tbe 
jury  that  the  driver,  in  order  to  make  tiie 
appellant  liable,  must  have  foreseen  tbattbe 
Injury  which  did  occur  might  reasonably 
have  been  expected  to  result  from  bis  driv- 
ing the  team  down  said  Incline,  hitched  to  & 
heavy  load,  at  a  high  rate  of  speed  and  with- 
out attempting  to  control  it,  while  the  law. 
is  that  the  appellant  would  have  been  liable 
if  a  reasonable  person  driving  tbe  team,  un- 
der the  same  circumstances,  by  tbe  exercise 
of  ordinary  care  ought  to  have  foreseen  that 
some  injury  might  result  from  said  negli- 
gent acts.  In  other  words,  in  order  to  make 
the  negligent  acts  of  tbe  driver  tbe  proxi- 
mate cause  of  the  injury,  It  was  not  neces- 
sary that  the  driver  shoold  tiave  foreseen  tbe 
particular  injury  which  occurred  to  appellee, 
but  that  it  was  sufBclcut  If  tbe  driver,  by 
tbe  exercise  of  ordinary  care,  could  have 
foreseen  that  some  Injury  might  result  from 
his  negligence.  In  lUlaols  Central  Railroad 
Co.  V.  Slier,  229  III.  390,  on  page  894,  82  N. 
Bl  362,  on  page  364,  15  L.  R.  A.  (N.  S.)  819, 
it  la  said:  "In  order  to  make  a  negligent 
act  the  proximate  cause  of  an  injury,  it  Is 
n6t  necessary  that  the  particular  injury,  and 
the  particular  manner  of  its  occurrence, 
could  reasonably  have  been  foreseen.  City 
of  Dixon  V.  Scott,  181  111.  116,  64  N.  B.  897. 
If  tbe  conseqnences  follow  in  unbroken  se- 
quence from  the  wrong  to  the  Injury  with- 
out an  intervening  efficient  cause,  it  is  suffi- 
cient If,  at  the  time  of  the  negUgence,  the 
'wrongdoer  might,  by  the  exercise  of  ordi- 
nary care,  have  foreseen  that  some  injury 
might  result  from  bis  negligence."  'We  think 
therefore  the  Appellate  Court  was  right  in 
its  holding  that  tbe  only  defects  in  said  In- 
structions were  that  tb^  required  tbe  driv- 
er, acting  as  a  reasonably  prudent  man,  to 
foresee  that  the  particular  Injury  which  hap- 
pened to  appellee  was  likely  to  take  place 
f-rum  the  negligent  manner  in  which  tbe  team 
was  being  driven,  rather  than  that  he  was 
required  to  foresee  that  some  injury  might 
result  from  bis  negligent  acts;  that  is,  that 
the  Instruction  required  tbe  appellee  to  prove 
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more  to  make  out  a  case  than  the  law  re- 
quired him  to  prove.  The  errors  in  the  In- 
structions did  not  therefore  injure  appellant 
It  Is  next  contended  that  the  injury  was 
caused,  in  part,  by  the  negligence  of  the 
motorman  in  charge  of  the  car  in  not  stop- 
ping the  car  in  time  to  permit  the  team  to 
pass  in  front  of  it.  Instead  of  In  its  rear,  and 
that  the  conductor  is  bound  by  the  acts  of 
the  motorman,  they  being  fellow  servants, 
and  that  his  right  of  recovery,  by  reason  of 
the  negligence  of  the  motorman,  is  defeated; 
and  It  ia  urged  that  the  fifth  Instruction  was 
erroneous  in  so  far  as  It  informed  the  Jury 
that  the  negligence  of  the  motorman,  if 
there  was  negligence  on  his  part,  could  not  be 
imputed  to  the  appellee.  The  car  had  Just 
come  out  from  under  the  viaduct  and  was 
on  the  point  of  turning  north  into  Clark 
street  when  the  team  and  wagon  appeared 
something  like  100  feet  east  of  the  car,  on 
Twenty-Second  street,  going  west  The  jury 
were  Justified,  we  think,  in  finding,  from  the 
evidence,  that  the  motorman  had  the  right 
to  assume  that  the  driver  would  stop  bis 
team  or  would  turn  to  the  left  and  not  at- 
tempt to  drive  over  the  car,  and  that  in 
bringing  his  car  into  Clark  street  without 
stopping  he  was  not  guilty  of  negligence. 
If,  however,  it  be  assumed  tbat  the  motor- 
man  was  guilty  of  negligence  In  attempting 
to  turn  the  car  into  Clark  street,  which  con- 
tributed to  appellee's  injury,  we  do  not 
think  the  appellee  was  thereby  defeated  of 
the  right  of  recoveiy  against  the  appellant 
on  account  of  the  negligence  of  the  driver. 
In  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242,  at  page  262,  82  N.  E.  285,  at  page 
2ftl,  18  L.  R.  A.  215,  it  was  said:  "An  'effi- 
cient cause*  is  simply  the  'working  cause,' 
or  that  cause  which  produces  effects  or  re- 
sults (Webster),  and  a  proximate  cause  is 
that  which  stands  next  in  causation  to  the 
effect — not  necessarily  in  time  or  space,  but 
In  causal  relation."  It  was  further  said  in 
that  case  (page  261  of  143  111.,  page  291  of 
32  N.  E.  [8  L.  R.  A.  215]) :  "It  is  well  set- 
tled tbat  where  the  Injury  is  the  result  of 
the  negligence  of  the  defendant  and  that  of 
a  third  person,  or  of  the  defendant,  and  an 
inevitable  accident  or  an  Inanimate  thing  has 
contributed,  with  the  negligence  of  the  de- 
fendant, to  cause  the  injury,  the  plaintiff 
may  recover  if  the  negligence  of  the  defend- 
ant was  an  efficient  cause  of  the  injury.  2 
Thompson  on  Negligence,  1085,  {  3;  Bishop 
on  Non-Oontract  Law,  H  39,  450,  462;  Shear- 
man &  Redfleld  on  Negligence,  }  31  et  seq.; 
Cartervllle  v.  Cook,  129  111.  152,  22  N.  E.  14, 
4  L.  R.  A.  721.  16  Am.  St  Rep.  248;  Con- 
solidated Ice  Machine  Co.  v.  Kelfer,  131  111. 
481,  25  N.  E.  790,  10  L.  R.  A.  606,  23  Am. 
St  Rep.  688,  and  cases  cited.  In  such  case 
the  negligence  of  two  Independent  persons 
resulting  in  Injury  to  the  third,  where  nei- 
ther is  sufficient  within  itself,  both  are  to  be 


treated  in  combination  as  the  proximate 
cause  of  the  injury.  It  is  clear  that  the  neg- 
ligence of  the  fellow  servant,  in  and  of  it- 
self, could  not  have  produced  the  injurious 
results  suffered  by  appellee.  The  negligence 
of  appellant  and  the  fellow  servant  were 
therefore  concurrent  causes,  and  combined 
were  the  proximate  cause  of  the  injury." 

It  is  finally  contended  that  the  appellee 
was  guilty  of  such  contributory  negligence 
as  to  defeat  a  right  of  recovery.  The  ques- 
tion of  contributory  negligence,  where  the 
facts  are  In  dispute.  Is  a  question  of  fact 
The  appellee  was  on  his  car  and  In  a  place 
where  he  had  the  right  to  be,  and  be  was 
not  in  the  presence  of  the  approaching  team 
required  to  abandon  his  car  and  its  passen- 
gers or  leave  the  place  where  he  was  on 
the  car,  as  a  matter  of  law.  Whether  he 
did  what  a  reasonably  prudent  man  should 
have  done  under  the  circumstances  and  in 
the  face  of  the  approaching  danger  to  pro- 
tect himself  from  injury  clearly  was  a  ques- 
tion of  fact  for  the  jury,  and  not  a  question 
of  law. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(237  IlL  470) 
KEHOE  v  MARSHALL  FIELD  &  C!0. 
(Supreme  Court  of  Illinois.    Dec.  15,  1908.    Re- 
hearing Denied  Feb.  4,  1909.) 

1.  Appeal  and  Ebbob  (J  1094*)  —  Rbview— 
Decision  o»  Inteemkdiate  Coukt— Divid- 
ed COCBT. 

That  the  Appellate  Court  was  divided  In 
opinion  in  reversing  a  judgment  of  the  circuit 
court,  does  not  enable  the  Supreme  Court  to 
review  controverted  questions  of  fact 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  CJent  Dig.  {  4327;  Dec.  Dig.  $  1094.*] 

2.  Appeal  and  Ebbob  ({  1095*)  —  Review— 
DETEaumATXON  of  Cause— Findings  and 
Conclusions. 

In  an  action  for  false  imprisonment  a  find- 
Ing  by  the  Appellate  Court  that  defendant  in 
error  was  "not  guilty  of  the  wrongs  and  inju- 
ries averred  in  the  declaration"  was  a  finding  of 
ultimate  and  controlling  facts,  and  not  of  the 
evidentiary  facts  merely,  and  was  therefore  suf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1095.*] 

Error  to  Appellate  Court,  Firat  District, 
on  Appeal  from  Circuit  (Dourt,  (Jook  C!ounty ; 
R.  W.  Clifford,  Judge. 

Action  by  Bridget  Eeboe  against  Marshall 
Field  &  (3o.  From  a  Judgment  of  the  Appel- 
late Court  reversing  a  Judgment  of  the  circuit 
court  for  plaintiff,  defendant  brings  error. 
Affirmed. 

Thomas  E.  Rooney,  Ferdinand  Goss,  and 
Charles  S.  McNett,  for  plaintiff  in  error.  Ben- 
son Landon  (William  S.  Forrest,  of  counsel), 
for  defendant  in  error. 
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CARTER,  J.  Plaintiff  In  error,  In  an  ac- 
tion on  the  case,  brought  her  suit  In  the  cir- 
cuit court  of  Cook  county  against  defendant 
In  error  for  false  arrest  and  Imprisonment. 
lasoea  being  Joined,  a  trial  by  Jury  resulted 
In  a  verdict  of  $5,000  against  defendant  In  er- 
ror. Judgment  being  entered  on  the  verdict, 
on  appeal  to  the  Appellate  Court  for  the  First 
District  the  Judgment,  by  a  divided  court, 
was  reversed,  with  the  finding  of  facts  that 
the  defendant  in  error  was  "not  guilty  of  the 
wrongs  and  injuries  averred  In  the  declara- 
tion." The  cause  was  thereupon  brought  to 
this  court  by  writ  of  error. 

Plaintiff  in  error's  main  contention  is  that, 
as  the  Justices  of  the  Appellate  Court  were 
divided  in  opinion,  this  court  should  review 
and  determine  controverted  questions  of  fact 
arising  in  the  trial  of  the  cause.  We  have 
held  that  the  provision  of  the  new  practice 
act  (Hnrd's  Rev.  St.  1908,  c.  110)  authorizing 
such  a  review  of  controverted  questions  of 
fact  is  unconstitutional.  Hackett  v.  Chicago 
City  Railway  Co.,  235  111.  116,  86  N.  B.  320; 
Weglenska  v.  Studebaker  Manf.  Co.,  235  HI. 
296,  86  N.  B.  326 ;  Mozelko  v.  Lehigh  Valley 
Transportation  Co.,  235  III.  324,  85  N.  E.  61& 
These  decisions  settle  this  question  adversely 
to  plaintiff  in  error's  contention,  and  the  law, 
therefore,  stands  as  it  did  prior  to  the  enact- 
ment of  the  present  practice  act  This  court 
can  only  look  into  the  record  to  ascertain 
whether  the  Appellate  Court  has  properly  ap- 
plied the  law  to  the  facts  as  found  by  It  and 
recited  in  its  Judgment  Scheevers  v.  Illinois 
Omtral  Railroad  Co.,  235  111.  227,  85  N.  B. 
192.  The  decision  of  the  Appellate  Court  In 
BDdi  cases  being  conclusive  as  to  all  matters 
of  fact,  we  cannot  review  them.  Williams  v. 
Forbes,  114  III.  167,  28  N.  B.  463 ;  Weeks  v. 
Chicago  &  Northwestern  Railway  Co.,  198  III. 
661,  64  N.  E.  1039. 

No  question  is  raised  as  to  the  admission 
or  exdnslon  of  evidence  or  the  instroctions 
of  the  court  The  argument  addressed  to  us 
is  purely  a  discussion  of  facts  to  establish 
that  the  Appellate  Court  erred  In  finding  the 
facts  differently  from  what  they  were  found 
by  the  circnit  court.  No  ruling  on  any  ques- 
tion of  law  was  excepted  to  which  is  now 
pressed  as  a  ground  of  error.  Whether  the 
finding  of  the  Appellate  Court  Is  right  or 
wrong  on  these  facts,  the  law  does  not  permit 
us  to  Inquire.    Williams  v.  Forbes,  supra. 

Some  question  is  made  as  to  the  sufficiency 
of  the  finding  of  facts  by  the  Appellate  Court 
The  issues  In  this  cause  under  the  declaration 
were  whether  or  not  the  defendant  was  guilty 
of  "the  wrong  and  injuries"  therein  set  forth. 
Manifestly,  these  issues  were  solely  ques- 
tions of  fact,  dq)ending  entirely  upon  the 
evidence.  The  rule  Is  that  the  Appellate. 
Court  shall  find  the  ultimate  and  controlling 
facts,  and  not  the  evidentiary  facts.  We 
think  the  finding  in  this  case  satisfied  the  re- 
quirements of  the  law.    Luckowltz  v.  Eagle 


Brewing  Co.,  235  III.  246,  85  N.  E.  213 ;  Mar- 
tin V.  Martin,  212  111.  301,  72  N.  B.  418;  Tra- 
kal  V.  Heusner  Baking  Co.,  204  IlL  179,  68  N. 
R.  399. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(237  111.  473) 
BURT  V.  GARDEN  CITY  SAND  CO. 
(Supreme  Court  of  Illiaoia.     Dec.  15,  190& 
Rehearing  Denied  Feb.  4,  1909.) 

1.  Sales  (j  174»)  —  Cohtihcimo  Cowibaot— 
Default  of  Bdteb— Excuse  fob  Nonpks- 

FOHMANCE   BY  SEIXEB. 

Where  plaintiff,  a  manufacturer  of  cement; 
agreed  to  sell  the  entire  annual  output  of  his 
mill  to  defendant,  payment  for  all  cement  de- 
livered to  be  made  monthly,  plaintiff  was  en- 
titled to  stop  further  deliveries  where  defendant 
was  in  default  In  his  payments  for  three  months 
next  preceding  such  stoppage. 

[Ed.  Note.— For  other  cases,  jsee  Sales,  Cent 
Dig.  {  434;   Det  Dig.  8  174!*] 

2.  Sazxs    a    71*)  —  CONSTBUOnON    OF    CON- 

TBACT—QuANiTTT— "Output." 

A  contract  to  sell  the  entire  "output"  of  a 
cement  mill  for  a  year  requires  the  seller  to 
deliver  no  more  than  he  actually  produces  in 
the  mill  during  the  year,  though  the  produc- 
tion does  not  equal  the  estimated  capaci^  of 
the  mill,  and  the  mere  expectation  of  the  buyer 
that  the  mill  would  be  operated  to  its  full  ca- 
pacity cannot  be  imported  into  the  contract,  and 
thus  extend  by  implication  the  plain  meaning 
of  its  terms. 

[ESd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  t  192;   Dec.  Dig.  {  71.*} 

3.  Salxs  (I  181*)  — Action  fob  Pbiox  — De- 
fects IN  QUAUTT— BUBDKN  OF  PBOOF. 

In  an  action  for  the  price  of  cement  de- 
livered under  a  contract  which  provided  that 
the  cement  should  be  up  to  the  standard  fixed 
by  the  American  Society  of  Civil  Engineers,  the 
burden  of  proving  that  cement  delivered  did 
not  conform  to  such  standard  was  on  the  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  476;   Dec.  Dig.  {  181.*] 

4.  Tbial  (g  296*)— iNSTBucnoNS— Submission 

OF  MATTEBS  of  LiAW — CUBEO  BY  OtRKB  IN- 
BTBUOnONS. 

In  an  action  for  the  price  of  goods  sold, 
an  erroneous  instruction  that  it  was  incumbent 
on  defendant  to  prove  a  warranty  admittedly 
contained  in  the  contract  of  sale  was  not  cal- 
culated to  mislead  the  Jury,  where  the  court 
further  instructed  that  the  legal  effect  of  the 
contract  was  a  question  of  law  for  the  court. 

lEH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  710,  711 ;  Dec.  Dig.  {  296.*] 

5.  Sales  (8  284*)— W^bbanty— Bbbach. 

A  warranty  in  a  contract  for  the  sale  of 
cement  that  the  cement  should  conform  to  a 
certain  standard  was  complied  with  where  the 
cement  was  of  the  required  quality  when  de- 
livered to  the  buyer  on  cars  for  shipment. 

I'Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  8  803;    Dec.  Dig.  8  284.*] 

6.  Sales  (S  172*)— Pebfobmance  by  Seixeb— 
Inability  to  Fbooube  Cabs. 

A  manufacturer  of  cement  who  has  used 
reasonable  diligence  in  making  shipments  under 
a  contract  for  the  sale  of  the  entire  output  of 
his  mill  is  not  liable  for  failure  to  make  de- 
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Uveries  owing  to  his  inability  to  ptocvxt  ears 

for  its  transportation. 

[Ed.  Note.^For  other  caae^,  see  Sales,  Cent 
Dig.  §  427 ;   Dec.  Dig.  |  172.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Municipal  Court  of  Cbl- 
cago;   Edward  A.  Dicker,  Judge. 

Action  by  Wellington  R.  Burt  against  the 
Garden  City  Sand  Company.  From  a  judg- 
ment of  the  Appellate  Court  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. ' 

Edwin  C.  Crawford,  for  appellant  Hoyne, 
O'Connor  &  Irwin,  for  appellee. 

HAND,  J.  This  was  an  action  In  assupip- 
Bit,  commenced  on  January  8,  1907,  in  the 
mimicipal  court  of  Chicago,  by  tbe  appel- 
lee, against  the  appellant,  to  recover  for  the 
value  of  certain  cement  sold  and  delivered 
by  tbe  appellee  to  tbe  appellant.  Tba  jury 
returned  a  verdict  for  the  appellee  for  tbe 
sum  of  $34,461.14,  upon  which  verdict  tbe 
municipal  court  rendered  judgment,  which 
judgment  has  been  affirmed  by  tbe  Appel- 
late Court  for  the  First  District,  and  a  fur- 
ther appeal  has  been  prosecuted  to  this  court. 

The  contract  under  which  the  cement  was 
sold  was  in  writing  and  bore  date  January  1, 
1906,  and  provided  that  tbe  party  of  the 
first  part  (the  appellee)  agreed  to  sell,  and 
the  party  of  the  second  part  (the  appellant) 
agreed  to  buy,  tbe  entire  output  of  cement 
naanufactured  during  tbe  year  1906  by  the 
party  of  the  first  part  at  hla  cement  plant; 
located  at  Bellevue,  Mich.  The  contract  pro- 
vided that  cement  purchased  daring  the 
months  of  January  and  February  should  be 
paid  for  at  $1.05  per  barrel,  in  bulk,  f.  o.  b. 
cars  at  Bellevue,  except  ab<Mit  65,000  barrels 
already  sold,  which  was  to  be  delivered  at 
once  for  $1  per  barrel,  less  a  commisslc'n  of 
8  per  cent,  and  that  cement  purchased  from 
March  Ist,  to  December  31st,  inclusive,  was  to 
be  paid  for  at  $1.08  per  barrel  In  bulk,  f.  o. 
b.  ears  at  Bellevue,  and  that  all  cement  ship- 
ped during  any  month  was  to  be  paid  for  on 
the  15th  day  of  the  second  montb  foUotrlng, 
and  that  the  cement  was  to  be  of  a  quality 
that  would  pass  the  specifications  of  the 
American  Society  df.  Civil  Engineers  and  the 
board  of  local  improvements  of  the  city  of 
Chicago.  Shipments  were  made  as  follows: 
In  January,  2,475  barrels;  February,  5,195 
barrels;  March,  16,087%  barrels;  April,  87,- 
460  barrels;  May,  40,466%  barrels;  Jane, 
20,084  barrels;  July,  25,953  barrels;  August, 
21,944  barrels;  September,  18,995%  barrels; 
and  October,  6,844  barrels.  On  October  15th 
there  was  doe  for  cement  shipped  in  August 
$21,976.26,  and  shipments  had  been  made 
in  September  to  the  amount  of  $20,670.29, 
which  would  be  due  November  15th,  and  In 
October  to  the  amount  of  $7,000,  which  would 
be  due  December  15tb.  The  mill  of  appellee 
was  new,  and  there  had  been  serious  delays 


in  filling  tbe  orders  of  appellant  for  cement 
On  October  I5th,  however,  the  appellee  was 
behind  in  filling  orders  only  1,500  barrels. 
On  that  day  tbe  appellant  failed  to  make  tbe 
payment  due  for  tbe  August  shipments,  and 
wrote  appellee  tbe  following  letter:  "We 
make  no  remittance  to  you  to-day,  as  we  are 
trying  to  ascertain  where  we  stand  on  sales 
of  your  cement  not  filled  on  our  oncers  by 
you.  -The  losses  wUl  be  very  heavy  to  us,, 
and  will,  in.  all  likelihood,  much  exceed  the 
amount  we  are  owing  you.  Just  as  soon  as 
we  cau  do  so  we  will  send  you  a  statement 
showing  tbe  loss  to  us  from  your  failure  to 
comply  with  your  contract."  To  this  tbe 
appellee  replied  upon  the  22d  of  October,  as 
follows:  "We  want  to  say  to  you  that  unless 
you  pay  us  what  is  due  on  the  cement  ship- 
ped you  on  or  before  tbe  27tb  of  this  month 
we  shall  consider  tbe  contract  annulled.  Will 
you  be  kind  enough  to  write  us  at  Saginaw 
whether  or  not  you  intend  to  pay  us  and  go 
on  with  the  contract?"  Shipments  were 
continued  by  tbe  appellee  until  October  27th, 
after  which,  no  payments  having  been  made, 
he  discontinued  to  make  shlpmensts,  and  the- 
appellant  thereafter  gave  no  orders  for  ship- 
ments. The  appellant  filed  a  setoff  for 
damages  for  tbe  nondelivery  of  cement  and 
for  cement  delivered  claimed  to  be  of  a  grade 
inferior  In  quality  to  that  specified: in  the 
contract  which  equaled  the  amount  of  tbe 
appellee's  claim,  and  it  was  stipulated  on 
tbe  trial  that  $50,882.81  worth  of  cement 
had  been  shipped  by  the  appelloe  to  tbe  ap- 
pellant in.  August,  September,  and  October, 
1906,  none  of  which  had  been  paid  for  by  ap- 
pellant; that  appellant  bad  returned  sacks, 
etc.,  to  appellee  to  the  amount  of  $16,735.29; 
and  that  there  was  due  tbe  appellee  from 
appellant  the  sum  of  $34,317.48,  with  inter- 
est subject  to  such  set-off  as  appellant  might 
prove,  if  any,  end  subject  also  to  tbe  appel- 
lant's further  right  to  disprove  the  correct- 
ness of  any  item  In  expellee's  claim. 

The  main  controversy  between  the  parties 
in  this  court  arises  over  tbe  proper  construc- 
tion of  the  words,  "the  entire  output  of  ce- 
ment manufactured  daring  the  year  1906  by 
tbe  party  of  the  first  part  at  bis  cement  plant 
located  at  Bellevue,  Michigan";  it  being  tbe 
contention  of  the  appellant  that  the  output 
of  the  plant  was  about  300,000  barrels  per 
year  if  running  at  its  full  capacity,  and  that 
the  appellee  was  bound  to  operate  the  plant 
to  that  extent  and  fill  shipping  orders  to 
that  amount  or  pay  damages  to  it  for  a 
failure  so  to  do,  while  it  was  the  contention 
of  the  appellee  that  he  did  not  bind  himself 
by  the  contract  to  operate  his  plant  for  any 
length  of  time  further  than  was  necessary 
to  enaltle  him  to  make  shipments  of  cement 
to  the  amount  of  63,000  barrels — ^in  other 
words,  that  he  had  only  agreed  specifically 
to  ship  66,(K)0  barrels  of  cement  and  the  over- 
pins  lot  the  output  of  bia  plant  if  any,  and 
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tbat,  If  besMpped  65,d00  bariels  oi  cement 
and  trbat  £artber  outi>nt  of  the- plant  there 
was,  be  had  complied  -witb  his  contxaet.: 

Wft  have  consldereil  all  the  provteions  lof 
the  contract  entered  into  between  the  parties, 
-which  will  be  found  set  ifortb  ia  fnll  In  the 
opinion  of  the  Appellate' Ooart,  and  we  find 
do  other  provision -thereof  -which  throws  any 
light  upon  the  meaning  of  the  words  hereto- 
fore-referred to.  We  are  therefore  of  the 
opinion  the  eontroverBy  between  the  parties 
must  be  determined  from  those  words  olonet 
from  wbic^  we  conchide  If  appellee  shipped, 
after  shipping  the  65,000  barrels  of  cement 
qpedficaUy  agreed  to  be  shipped,  whatever 
overplus  of  cement  was  produced  by.  the 
plant  of  the  appellee  up  to  October  15th,  he 
had  complied  with  his  contract,  and  was  not 
In  default  upon  his  contract  npoo  that  day, 
and  that  the  appellant  could  not  terminate 
the  contract  on  tbat  day  at  put  the  .appellee 
In  default,  and  that  as  the  appellee  had  tnade 
such  shipments,  and  the  appellant  did  not 
make  payment  to  the  amount  due  upon  Oc- 
tober 15tfa  by  October  27th,  in  accordance 
with  the  letter  of  ai^llee  of  October  22d, 
the  appellee  had  the  right  to  terminate  the 
contract  between  the  parties,  and  recorer  In 
this  suit  the  enthre  amount  due  for  ship- 
ments of  cement  made  In  August,  September, 
and  October.  We  tlierefore  are  of  the  opln-' 
ton  the  trial  court  did  iiot  err  In  giving  to 
the  Jury  the  following  instructWin  on  be- 
half of  appellee:  "Tb»  court  Instructs  the 
Jury  that  the  refusal  on  the  part  of  the  de-i 
fendant  to  make  payment  <m  the  15th  day 
of  Octobw,  1906,  in  accordance  with  the 
terms  of  the  contract  entered  into-  by  and  be- 
tween the  parties,  amounted  to  a  breach  of 
said  contract  on  Its  part,  and  yoa  are  -fur- 
ther Instevcted  as  a  matter  of  law  that  such 
breach  of  the  contract  on  its  part  entitled 
the  plalntifC  to  refuse  to  make  any  further 
shipments  of  cement  uhder  said  contract; 
and  the  court  further  instructs  the  Jury  that 
the  plaintiff  having  elected  to  abandon  the 
contract  by  reason  of-  such  breach  on  the 
part  of  the  defendant  on  and  after  October 
27,  1906,  the  Jury  should  consider  the  con- 
tract as  rightfully  terminated  on  and  after 
said  last  mentioned  day."  It  would  seem 
clear  tbat  the  output  of  the  plant  Cor 
the  year  1906  -was  the-  cement  manufac- 
tured at  the  plant  during  that  year.  The 
Century  Dlctlonarjr,  defines  "output"  as  "the 
quantity  of  material  put  out  i  or  produced 
[Within  a  specified  time";  and  Webster  says 
It  Is  "the  amount  of  coal  or  ore  put  out 
from  one  or  more  mines,  or  the  quanti- 
ty of  material  produced  by  or  turned  out 
from  one  or  more  furnaces  or  mills  In  a  giv- 
en time."  If  the  appellant  was  not  satisfied 
to  take  the  output  Of  the  plant  for  the  year 
1006,  but  desired  to  bind  the  appellee  to  fur- 
nish a  -certain  number  of  barrels  of  cement 
during  that  time.  It  should-  have  specified 
In  the  contract  the  number  of  barrels  of  ce- 
ment that  Were  to  be  shipped  by  appellee 
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upon  its  orders  during  that-  year. :  This  It 
did  not  dp.  It  was  therefore  entitled  to 
only  the  oulpat  of  the  itlant,  whatever  that 
might  be,  over  and  above  the  65,000  barrels 
speolflcally  agreed  to  be  shipped. 

It  is  urged^  however,  by  the  appellant  that 
It  appears  from  the  contract  and  extraneous 
facts  and  clccumstancea  in  evidence  that  the 
partiea-  intended  that  the  plant  should  be  oi^ 
erated  to  Its  full  capacity)  and  that  Vie  ap- 
pellant should  receive  daring  the  year  wliajb 
cement  could  reasonably  be  produced  by  the 
plant  When  run  at  its  full-  capacity.  The  con- 
tract does  not  so  state,  and  the:  court  cannot 
import  into  the  contract  a  provision  which 
the  parties  have  omitted  therefrom.  To  do  so 
would  be  to  make  a  new  contract  for  the  par- 
ties. In  Maryland  v.  Baltimore  k  Ohio  Rail- 
road'. Co:^  ^  Wall.  105,  22  Lh  Bd.  713,  It  is 
said:  "It  would  •  •  •  be  inadmissible  to 
deduce  an  Implication  of  a  promise,  not  from 
the  contract  itself,  but  from  the '  extraneous 
fact  that  such  a  promise 'OOght  to  have  been 
exacted.  Ordinarily  a  refecatce-.  tp  what  are 
called  surrounding  circumstances  is  allowed 
for  the  purpose. of  ascertaining  the  subject- 
matter  of  ^  contract  or  for  an  explanation  ot 
the<tenn<i  used'-not:for.  tiie  purpose  of  add- 
ing a  new  and  distinct  undertaking."  And  in 
Knox  V.  Lee,  12  Wall.  467,  20  £<.  Bd.  281t 
"There  Is  a  wtil-recognized  distinction  be- 
tween the  expectation  of  the  parties  to  a 
contract  and. the  duty  imposed  by  it  •  *  * 
Were  it  not  so,  the  expectation  of  reonlta 
would  be  always  equivalent  to  a  binding  eai 
gagement  that  they  should  follow."  And  in 
AspdlB  V.  Austin,  B  Ad.  !c  M.  (N.  S.)  671,  th« 
court  salA:  '  "Where  parties  have  entered  In-' 
to  written  engagements,  with  lexpress  stlpola- 
tloBs!  it  is  manifestly  not  desirable  to  extmd 
them  by  implication.  The.  {presumption  Is 
that  having  expressed  some  they  have  ex- 
pressed, att-  the  conditions  by  which  they  in- 
tend to  be  bound  under  the  inistrumfflit  <  It 
Is  posslIHe  that  eadi  party  to  the  pirescnt  tn-' 
strament  may  have  coatracted  on  -the  snp> 
position  that  the  business  wonld^  In  fact,  be 
carried  on  and  the  service  in  fact  continued 
during  the  three  years,  and  yet  nether  party 
might  have  been  willing  to  bind  themselves 
to  that  effect;  and  it  Is  one  thing  for  the 
court  to  effectuate  the  Intention  of  the  pap> 
ties  to  the  extent  to  which  they  may  have, 
even  Imperfectly,  expressed  themselves,  and 
another  to  add  to  the  Instrument  all  such  cov- 
enants as  upon  full  consideration  the  «onrt 
may  deem  fitting  for  completing  the  Intentloii 
of  the  parties,  but  whld>  they,  either  pur- 
posely or  unintentionally,  bave  omitted.  The 
former  Is  but  the  application  of  a  rule  ot 
construction  to  that  which  is  written.  The 
latter  adds  to  the  obligation  by  Which  the  par- 
ties have  bound  themselves,  and  is,  of  course, 
quite  unauthorized,  as  well  as  liable  to  great 
practical  injustice  In  the  application." 

It  Is  also  claimed  by  the  appellant  that  the 
trial  court  erred  In  giving  to  the  Jury  the  fol- 
lowing instruction:    "The  court  instructs  the 
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Jary  that  under  the  law  of  this  state  It  Is 
incumbent  upon  the  party  claiming  damages 
by  reason  of  a  breach  of  warranty  to  prove 
SDCh  warranty,  its  breach,  and  that  damages 
have  resulted  by  reason  of  such  breach  of 
warranty,  and  In  this  case  it  1>  Incumbent 
upon  the  defendant,  before  it  is  entitled  to 
recover  any  damages  by  reason  of  its  alleged 
breach  of  warranty  in  the  failure  <A  the 
plaintlfF  to  ship  cement  of  the  quality  guaran- 
teed, that  the  defendant  prove,  by  a  pre- 
ponderance of  the  evidence,  that  i>lalntiff 
warranted  the  cement  in  question,  as  claimed 
by  the  defendant,  that  the  plaintiff  has  com- 
mitted a  breach  thereof  by  delivering  to  the 
defendant,  or  on  Its  order,  cement  of  a  qual- 
ity Inferior  to  that  warranted,  and  that 
damages  have  resulted  to  the  defendant  by 
reason  of  the  Inferior  qnallty,  as  claimed." 
We  think  the  foregoing  Instruction  correctly 
stated  the  law  as  to  where  rested  the  burden 
of  proof.  If  appellee  delivered  cement  to  the 
appellant  or  shipped  it  upon  Its  orders  and 
tiie  appellant  claimed  that  It  was  not  up  to 
the  standard  of  the  speciflcationB  of  the 
American  Society  of  Engineers  and  the  board 
of  local  improvements  of  the  dty  of  Chicago, 
the  burden  rested  upon  It  to  show  that  fact 
In  Morris  v.  Wlbanz,  169  III.  627,  48  N.  a 
887,  it  was  held  that  the  burden  of  proof  rest- 
ed upon  the  purchaser  of  personal  ptoiierty 
to  show  that  the  quality  of  the  property  de- 
livered was  not  up  to  the  standard  of  the 
warranty.  The  court,  on  page  641  of  169  111., 
on  page  841  of  48  N.  B.,  says:  "Where  the 
appellee  delivers  the  identical  thing  sold 
and  has  performed  his  contract  In  that  be- 
half, if  the  appellant  alleges  that  it  falls  to 
possess  the  attributes  it  was  warranted  to 
possess,  he  may  so  plead,  and  on  that  issue 
the  bnrden  would  rest  on  him,  the  appellant" 
See,  also,  Maltman  v.  Williamson,  69  111.  423. 
The  instmction  was  Inaccurate  in  so  far  as  it 
informed  the  Jury  that  it  was  incumbent  upon 
ttie  appellant  to  prove  the  warranty  as  the 
warranty  arose  upon  a  contract  in  writing, 
and  the  construction  of  the  contract  was  for 
the  court  and  not  for  the  Jury.  The  Jury, 
however,  were  not  misled  on  that  proposi- 
tion, as  the  court  upon  behalf  of  the  appel- 
lant instructed  the  Jury  that  the  legal  efCect 
of  the  contract  introduced  in  evidence  was  a 
question  of  law  for  the  determination  of  the 
court  and  not  a  question  of  fact  for  the  de- 
termination of  the  Jury.  It  was  not  denied 
that  the  appellee  had  warranted  the  cement 
to  be  of  a  quality  which  would  pass  the 
specifications  of  the  American  Society  of 
Civil  Engineers  and  of  the  board  of  local  im- 
provements of  the  city  of  Chicago. 

The  fifth  Instruction  given  on  behalf  of  the 
appellee  informed  the  Jury  if  the  cement  de- 
livered was  of  the  quality  specified  by  the 
contract  when  delivered  at  Bellevue,  then  the 
liability  of  the  appellee  regarding  the  quality 
of  the  cement  censed.     We  think  this  was 


correct  as  the  appeiHee  was  not  an  insurer 
that  the  cement  would  retain  its  qualities 
xmAet  all  drcnmstancea. 

The  Jury  were  also  instructed  that  if  the 
appellee  was  unable  to  procure  cars  In  which 
to  ship  cement  that  fact  would  relieve  him 
from  liability  for  a  failure  to  fill  the  shipping 
orders  sent  him  by  appellant  The  view  of 
the  trial  court  was  that  the  appellee  was 
bound  to  use  all  reasonable  effort  to  oper- 
ate his  plant  for  the  entire  year,  and  to  flU 
all  shipping  orders  sent  him  by  appellant 
While  we  think  the  trial  court  was  mistaken 
in  its  view  of  the  law  in  this  regard,  still. 
If  that  were  the  law  and  the  appellee  was  re- 
quired to  try  his  case  upon  the  theory  that 
It  was,  then  the  appellee  was  only  required 
to  make  all  reasonable  effort  to  make  ship- 
ments of  c«nent  upon  the  orders  of  appellant 
and,  if  he  was  unable  to  procure  cars  in 
which  to  make  shipments,  he  would  be  re- 
lieved from  liability.  We  think  the  Jury 
were  properly  instructed  as  to  the  law  of  this 
case, 

The  appellant  has  urged  other  reasons  as 
grounds  of  reversal,  but  we  are  of  the  opin- 
ion they  are  without  force.  When  the  ai>peU 
lant  refused  to  make  further  payments  on  the 
contract  on  the  15th  of  October,  the  appellee 
had  the  right  to  terminate  the  contract  as 
he  did,  on  the  27th  of  October.  On  that  day 
the  appellant  had  in  its  hands  upwards  of 
$60,000  worth  of  cement  which  had  been  de- 
livered to  it  by  the  appellee  and  for  which  it 
had  not  paid,  and  the  appellee  was  not  re- 
quired to  go  on  after  that  date  delivering 
cement  to  the  appellant  under  the  contract 
without  receiving  payment  therefor.  Harber 
Bros.  Co.  V.  Moffat  Qycle  Co.,  161  111.  84, 
37  N.  E.  676. 

Finding  no  reversible  error  in  this  record!, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(ar  III.  481) 

SKAKEIi  ▼.  GTCLB  TBADB  PUB.  CO.  et  aL 

(Supreme  Court  of  IlUnoU.    Dec  15, 1908.    Re- 
hearing Denied  Feb.  8,  1909.) 

1.  ExEOUTiOR  (I  250*)  .-Sals— IWADEQUACY  o» 
Prick— Vaoatiom. 

A  valid  sale  of  real  estate  nnder  an  exeen- 
tion  for  $132.04  will  not  be  set  aside,  in  the 
absence  of  fraud,  mistake,  or  violation  of  some 
duty  by  the  officer,  solely  because  the  property 
was  worth  $20,000. 

[fSa.   Note.— For  other  cases,  see  Ezecation, 
Cent  Dig.  {{  703-707 ;  Dec.  Dig.  {  26a»] 

2.  EzBCunoir  ({  885*)-RKnmr. 

A  constable  to  whom  an  execution  had  been 
delivered  returned  that  the  defendants  named 
had  DO  "personal"  in  his  county  whereof  he  could 
cause  to  be  made  the  Judgment  and  costs  men- 
tioned, according  to  the  command  of  the  writ, 
and  he  therefore  returned  the  same,  no  part 
satisfied.  Held,  that  the  word  "property"  uter 
the  word  "personal"  in  such  return  wonld  be  im- 
plied, and  that  its  omission  did  not  invalidate 
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the  return  or  a  transcript  filed  in  tba  drcait 
oonrt's  clerk's  office  based  thereon. 

[Bd.  Note.— For  other  casaa,  see  Ekecation, 
Dec.  Dig.  I  836.*] 

Vidceri,  Hand,  and  Carter,  33.,  dissenting. 

Appeal  from  Circuit  Court;  Cook  County; 
Julian  W.  Mack,  Judge. 

Action  by  William  Skakel  against  the 
Cycle  Trade  Publishing  Company  and  othera. 
Decree  for  complainant,  and  defendants  ap- 
peal. Beveraed  and  remanded,  with  dl- 
rectlonB.  ' 

John  Maynard  Harlan,  tor  appellants.  Ed- 
ward B.  Healy,  for  appellee. 

CARTWKIGHT,  a  J.  On  March  25, 
1902,  William  Skakel,  appellee,  filed  his  bUl 
in  equity  In  the  circuit  court  of  Cook  county 
against  the  Cycle  Trade  Publishing  Company 
and  James  Artman,  appellants,  asking  the 
court  to  set  aside  a  Judgment  recovered 
against  him  in  favor  of  said  cycle  company 
before  a  Justice  of  the  peace  of  said  county 
on  September  21,  1900,  and  a  sale  of  real 
estate  made  by  the  sheriff  of  said  county  to 
Artman  on  May  21,  1901,  in  pursuance  of 
the  transcript  filed  in  the  office  of  the  derk 
of  the  circuit  court  and  an  execution  issued 
thereon.  The  grounds  for  relief  alleged  were 
that  the  Judgment  was  taken  in  violation  of 
an  agreement  between  the  attorneys  of  the 
parties,  under  which  the  suit  had  been  contin- 
aed  from  time  to  time  from  July  2S,  1900, 
ontU  September  21,  1900,  and  that  he  had  a 
good  defense,  and  the  bill  also  alleged  that  the 
property  sold  for  $182.04  was  worth  (20,000. 
After  the  blU  was  filed,  and  before  answer- 
ing, defendants,  for  the  paepoee  of  inducing 
a  settlement  and  avoiding  the  expense  of 
litigation,  ofTered  to  accept  $75,  which  was  a 
little  more  than  half  the  amount  due,  and 
settle  the  whole  matter;  but  the  ofCer  was 
rejected.  The  defendants  then  filed  their 
answer,  and  the  replication  was  filed  thereto. 
On  March  6,  1906,  Artman  paid  1332.99  texes 
on  the  property  for  the  year  1905.  On  June 
19,  1006,  the  complainant  filed  a  supplemental 
Mil,  alleging  that  a  deed  had  been  made  by 
the  sheriff  and  asking  to  tiave  it  set  aside. 
On  July  1,  1907,  Artman  paid  (832.27  taxes 
for  the  year  1900,  and  on  March  19,  1908, 
he  paid  $352.68  taxes  for  the  year  1907.  The 
cause  came  on  for  hearing,  and  the  court 
beard  the  evid«ice,  and  afterward,  on  March 
81,  1908,  gave  the  complainant  leave  to  file 
Instanter  an  amendment  of  his  bill  upon  the 
terms  of  paying  to  Artman  the  taxes  paid, 
as  aforesaid,  with  Interest,  and  $500  at- 
torney's fees.  The  amendment  was  made,  al- 
leging that  the  transcript  filed  with  tlie  clerk 
Of  the  circuit  court  contained  this  copy  of 
tke  return  on  the  execution  issued  by  the 
justice:  "The  wlthin-named  defendants,  WU- 
ilam  Skakel  and  Bdmund  Church,  have  no 
personal  In  my  county  whereof  I  can  cause 


to  be  made  the  Judgment  and  costs  within 
mentioned,  or  any  part  thereof,  according  to 
the  command  of  the  within  writ,  and  I  there- 
fore return  the  same,  no  part  satisfied,  this 
11th  day  of  March,  1901.  H.  B.  Goodrich, 
Constable" — and  further  alleging  that  the 
levy  was  grossly  excessive,  an  abuse  ot  the 
process  of  the  court,  and  a  fraud  upon  the 
rights  of  complainant,  and  that  tlie  sale  was 
made  en  masse.  The  court  thereupon  on 
the  same  day  entered  a  decree  specifically 
finding,  and  reciting  in  detail,  the  requisite 
facts  to  show  that  the  Judgment  and  the  sale 
were  legal  in  every  respect,  that  the  sheriff 
at  the  sale  first  offered  the  premises  In  sepa- 
rate tracts  or  lots,  and,  no  bid  having  been 
made  for  any  ot  said  tracts  or  lots  sepa- 
rately, he  th«i  offered  any  two  or  more,  less 
than  the  whole  number,  together,  and,  no 
bid  having  been  made  for  any  two  or  more 
of  said  tracts  or  lots  less  than  the  whole 
number,  he  then  offered  the  premises  to- 
gether, and  they  were  sold  by  him  for  $132.- 
Oi.  The  decree  found  that  the  attorney  ot 
the  cycle  company  notified  complainant  that 
the  levy  had  been  made,  and  the  premises 
had  been  advertised  for  sale,  and  informed 
complainant  of  the  tUne  fixed  for  the  sale. 
The  court  found  as  a  fact  that  the  five  lots 
sold  were  worth  $4,000  each,  and  the  whole 
premises  worth  $20,000,  and  concluded,  as 
a  matter  of  law,  that  the  levy  upon  the  four 
lots  and  bidding  for  and  purchasing  the 
whole  was  a  fraud  upon  the  complainant 
The  court  therefore  decreed  that  Artman 
should  convey  all  his  Interest  in  the  premises 
to  the  complainant  upon  repayment  of  the 
amount  of  the  sale,  with  interest  at  6  per 
cent,  and  the  amount  of  tlie  taxes,  with  in- 
terest at  the  same  rate,  and  $500  solicitor's 
fees.  From  that  decree,  this  appeal  was 
prosecuted. 

The  Judgment  was  rendered  by  the  Justice 
on  September  21,  1900,  and  at  the  time  of 
the  levy  on  the  real  estate  the  complainant 
was  notified  of  the  fact  and  of  the  time 
when  the  sale  would  take  place.  He  had 
l>een  served  with  process  in  the  suit  and  had 
p^id  no  attention  to  it  after  his  recovery 
from  the  illness  on  account  of  which  It  ha4 
been  continued.  If  he  first  learned  of  the 
Judgment  when  it  was  too  late  to  appeal, 
and  he  had  not  been  at  fault  there  was  still 
time  and  opportunity  to  remove  the  case  to 
the  circuit  court  by  certiorari.  He  paid  no 
attention  to  the  notice  of  the  levy  or  to  the 
sale,  but  within  a  year  after  the  sale,  whofi 
he  bad  a  right  to  redeem,  he  filed  his  bill 
to  set  aside  the  Judgment  and  sale.  When 
the  bill  was  filed,  the  cycle  company  ottered 
to  accept  $75  In  full  of  the  claim,  but  the 
complainant  rejected  the  offer.  He  still  had 
several  months  to  exercise  his  legal  right  to 
redeem  the  property,  but  be  made  no  redemp- 
tion, and  on  September  SO,  1902,  the  sheriff 
made  a  deed  to  Artman.    On  the  day  the  do* 


•Tor  otlter  easM  see  same  taple  and  section  NUUBBR  In  Dae.  *  Am.  Diss-  1M7  to  date,  *  Reporter  Indmes 
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cree  was  rendered,  and  after  the  cause  was 
heard,  the  complainant  for  the  first  time,  by 
his  amendment,  charged  the  defendants  with 
tt&nA,  and  alleged  that  tbe  sale  was  made 
en  masse,  and  that  the  word  "property"  was 
omitted  In  the  copy  of  the  constable's  return 
included  In  the  transcript  The  complainant 
failed  and  neglected  to  pursue  any  of  the 
legal  remedies  that  were  open  and  ayallable 
to  him,  and  there  is  do  element  In  the  case 
which  commends  him  to  a  court  of  equity. 

The  only  possible  ground  of  complaint  is 
that  valuable  property  was  sold  for  a  small 
price,  and  it  is  settled  beyond  controversy 
that  mere  inadequacy  of  price  will  not  Jnstl^ 
a  court  of  equity  in  setting  aside  a  Judicial 
sale  where  there  Is  a  right  of  redemption. 
Public  policy  and  the  interest  of  debtors  re- 
quire that  stability  should  be  given  to  Judi- 
cial sales,  and  that  they  should  not  be  dis- 
turbed unless  there  has  been  some  mistake, 
fraud,  or  the  violation  of  wme  duty  by  the 
officer  making  the  sale  or  the  purdiaser.  In 
Davis  V.  Pickett,  72  111.  483,  this  court  af- 
firmed a  decree  dismissing  the  btll  where  a 
40-acre  tract  worth  $300  was  sold  for  $5, 
a  quarter  section  worth  $2,000  to  $3,000  was 
sold  for  $2.50,  and  two  town  lots  worth  $75 
each  were  sold  for  $2.  The  rule  was  there 
emphatically  stated  that  mere  inadequacy  of 
price,  however  great,  is  not  ground  for  set- 
ting aside  a  judicial  sale.  In  O'Callaghan  v. 
O'Callaghan,  91  111.  228  a  house  and  lot  worth 
$4,000  were  sold  for  $10 ;  but  it  was  held  that 
such  fact,  alone,  was  not  ground  for  setting 
aside  the  sale,  and  that  the  circuit  court  could 
not  do  otherwise  than  it  did  and  dismiss  the 
bill.  In  Dobbins  v.  Wilson,  107  111.  17,  where 
property  was  sold  for  $2,700  and  resold  by  the 
purchaser  (or  $18,000,  and  the  complainant 
did  not  choose  to  avail  himself  of  the  privi- 
lege of  redemption.  It  was  held  that  equity 
would  afford  no  relief.  There  is  no  case 
cited  by  counsel  where  a  sale  has  been  set 
aside  for  mere  Inadequacy  of  price,  where  the 
owner  could  have  paid  the  amount  oi  the  bid 
and  redeemM  his  land. 

The  point  Is  made  that  the  transcript  onll^ 
ted  the  word  "property"  after  the  wofd  "per- 
sonal," In  the  return  of  the  constable.  If 
this  rendered  the  sale  void  so  that  the  pur- 
chaser acquired  no  title,  it  appeared  on  the 
face  of  the  transcript  and  would  afford  no 
basis  for  relief  In  a  court  of  equity.  The 
court,  in  the  decree,  found  and  recited  as 
a  fact  that  the  execution  was  duly  Issued, 
and  that  the  constable  "did  duly  return  the 
said  execution  into  the  said  justice  court 
with  his  return  duly  Indorsed  thereon,  by 
which  It  appeared  that  the  defendants  named 
in  said  execution,  William  Skakel  and  Ed- 
mund Church,  had  no  personal  property  in 
said  Cook  county  whereof  could  be  made  the 
said  Judgment  and  costs  in  said  execution 
mentioned,  or  any  part  thereof,  according  to 
the  command  of  said  writ,  and  that  there- 
fore said  constalile  returned  the  same  no  part 
satisfied  the  11th  day  of  March,  A.  D.  1901."  j 


No  cross-errors  have  been  assigned  on  that 
finding  of  fact  It  appears,  then,  that  there 
was  a  mere  omission  of  a  word  in  the  copy 
filed  in  the  clerk's  office ;  but  the  copy  could 
mean  nothing  except  that  no  personal  prop- 
erty was  found.  The  execution  commanded 
that  of  the  goods  and  chattels  of  the  defend- 
ants the  constable  should  make  the  amount 
of  the  judgment,  and  the  statute  made  It  the 
duty  of  the  constable  to  proceed  with  the  col- 
lection of  the  execution  by  levy  on  personal 
property,  and  when  It  should  appear  by  the 
return  of  the  execution  that  the  defendants 
had  not  personal  property  sufficient  to  sat- 
isfy the  judgment  and  costs,  a  transcript 
might  be  filed  in  the  office  of  the  clerk  of  the 
circuit  court  The  woTd  fpersonal"  applied 
to  anything  out  of  which  the  judgment  and 
costs  could  be  made  by  the  constable— conld 
mean  nothing  but  personal  property  of  the 
defendants.  Artman  had  a  right  to  bid  as 
he  saw  fit  and  violated  no  duty  which  be 
owed  to  the  complainant  in  so  doing.  The 
Judgment  ot  the  Justice  of  the  peace  was  s 
valid  and  enforceable  claim  against  the-  com* 
plalnant  and  the  sale  was. regular  in  all  re- 
spects. The  complainant  did  not  choose  to 
avail  himself  of  the  right  of  redemption 
which  was  open  to  him,  but  chose  to  stand 
by  Willie  Artman  paid  tlie  taxes  on  the  profh 
erty,  and  refused  even  to  settle  the  claim  for 
a  pari  of  the  amount  for  which  the  land 
was  sold.  Under  these  circumstances,  a 
court  ot  equity  ought  not  to  give  him  any  re- 
lief. 

The  decree  of  the  circuit  court  Is  reversed, 
and  the  cause  is  remanded  to  that  court,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  wltii  direcUoiMk 

VICKERS,  J.  (dissenting.)  I  do  not.  con* 
cnr  in  the  opinion  of  the  majority  of  the 
court  in  this  case,  and  will  briefly  state  the 
reasons  why  I  do  not  consider  the  reason- 
ing sound,  or  the  conclusion  Just  and  eo- 
ultable,  reached  in  the  majority  opinion. 

Tho  fundamental  error  In  the  majority 
tipinian'  arises  from  the  asssumptlon  that 
"the  only  possible  groimd  of  complaint  is 
that  valuable  property  was  s(M  for  a  small 
prices"  If  this  conclusion  'was  warranted 
by  the  faets  In  the  record;  then  the  condn* 
Bion  drawn  in  the  majority  opinion,  that 
mere  inadequacy  of  price  is  not  a  sufficient 
grronnd  for  setting  aside  a  judicial  sale, 
could  not  be  the  subject  of  serious  contro- 
versy. That  this  assumption  Is  a  misappre- 
hension is  shown  by  the  fact  that  the  ma- 
jority opinion  proceeds  to  point  out  and  dis- 
cuss an  objection  that  was  made  to  tiie 
transcript,  in  respect  to  the  omission  of  the 
word  "proi)erty"  after  the  word  "personal," 
in  the  return  of  the  constable.  In  my  opin- 
ion the  disposition  made  of  this  objection  to 
the  transcript,  in  the  majority  opinion, 
wheiein  it  is  said,  "if  this  rendered  the  sale 
void,  so  that  the  purchaser  acquired  no  ti- 
tle, it  appeared  on  the  facfe  of  the  transcript 
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and  would  afford  no  basis  for  relief  In  a 
court  of  eqolty,"  announces  a  doctrine'  that 
bas  no  application  to  bills,  sucb  as  tbis  was, 
to  redeem  one's  real  estate  from  an  irregu- 
lar sale.  I  hare  always  understood  tbe.law 
to  be  that  one  whose  property  bad  been 
sold  for  the  payment  of  a  just  debt  ml^ht 
for  sufficient  reason  file  a  bill  in  eQuity  for 
the  purpose  of  removing  the  cloud  upon  his 
title,  even  though  the  Judgment  might  be 
void  and  unenforceable  at  law.  I  do  not, 
however,  regard  the  Judgment  under  which 
the  real  estate  in  this  case  was  sold  as  void. 
It  is  not  necessary,  in  order  to  give  appel- 
lee a  standing,  in  equity,  to  redeem,  that  he 
should  show  that  the  Judgment  under  which 
the  sale  was  made  was  void.  If  there  were 
irregularities  in  the  procedure  not  affecting 
the  Jurisdiction  of  the  court,  such  facts, 
connected  with  gross  Inadequacy  of  price, 
will  warrant  a  court  of  equity  In  setting 
aside  the  sale  upon  such  equitable  terms 
as  good  conscience  and  fair  dealing  require. 

Upon  referring  to  the  appellants'  abstract 
of  the  record  (pages  80  to  83,  inclusive),  I 
find  what  purports  to  be  an  abstract  of  the 
transcript  filed  in  the  circuit  court,  upon 
which  the  execution  was  Issued.  This  ab- 
stract fails  to  show  that  the  summonses  is- 
sued by  the  Justice,  and  the  returns  there- 
on, were  copied  in  the  transcript  Section 
136  of  chapter  79  of  Hurd's  Revised  Stat- 
utes of  1905  provides  as  follows:  "Every 
transcript  desired  to  be  used  for  the  pur- 
poses aforesaid  shall  be  certified  by  the 
Justice  of  the  peace  making  the  same,  to  be 
truly  copied  from  the  files  and  books  of  his 
office,  and  shall  contain  a  copy  of  the  orig- 
inal and  each  subsequent  summons  or  pro- 
cess issued  by  the  Justice  of  the  peace,  the 
return  of  the  officer  or  officers  thereon,  the 
Judgment  and  the  execution  or  executions  is- 
sued thereon,  with  the  return  of  the  officer 
upon  the  same,  and  a  copy  of  his  docket  in 
the  case."  This  statute  is  mandatory,  and 
a  transcript  which  falls  to  contain  copies  of 
all  processes  issued  by  the  Justice  of  the 
peace  is  insufficient  Hobson  v.  McCam- 
brldge,  130  lU.  367,  22  N.  E.  823;  Woofers 
V.  Joseph.  137  111.  113,  27  N.  B.  80,  81  Am. 
St  Rep.  355;  Merrick  v.  Carter,  205  111.  73, 
68  N.  B.  750.  Thus  we  see  that  the  statute 
requiring  the  copies  of  the  summonses  and 
other  processes  to  be  in  the  transcript  was 
disregarded.  This  was  a  serious  Irregular- 
ity. 

The  abstract  which  appellants  have  filed, 
and  which  I  must  assume  states  the  facts 
as  favorable  to  appellants  as  the  record  will 
warrant,  shows  that  the  transcript  was  not 
certified  to  by  the  Justice  of  the  peace  who 
rendered  the  Judgment  The  law  requires 
that  the  transcript  shall  be  certified  by  the 
Justice  of  the  peace.  This  is  another  Irreg- 
ularity not  noticed  In  the  majority  opinion. 

In  order  to  warrant  the  sale  of  real  es- 
tate upon  an  execution  issued  upon  a  tran- 


script from  a  Justice  of  the  peace,  it  must 
appear  that  there  has  been  a  return  of  the 
execution  showing  that  the  Judgment  debtor 
has  no  personal .  property  out  of  which  the 
debt  can  be  collected.  The  return  in  tbis 
case  of  the  only  execution  shown  in  the 
transcript  was  that  the  defendants,  "Wil- 
liam Skakel  and  Bdmund  Churdi,  have  no 
personal  in  my  county  whereof  I  can  cause 
to  be  made  the  Judgment  and  costs  within 
mentioned,  or  any  part  thereof,  according  to 
the  command  of  the  within  writ,  and  I 
therefore  return  the  same  no  part  satisfied." 
This  return  does  not  appear  to  have  been 
signed  by  any  one,  and  the  abstract  does 
not  show  whether  it  was  made  by  a  con- 
stable 'or  written  by  some  unauthorized  per- 
son. I  think  that  the  signature  of  a  con- 
stable to  the  return  Is  Important,  and  that 
a  failure  to  sign  it  is  a  very  grave  irreg- 
ularity. No  one  could  be  sued  for  making 
a  false  return  such  as  the  above,  without 
resorting  to  evidence  to  show  who,  in  fact, 
made  the  return. 

In  the  next  place,  this  return  might  be  lit- 
erally true,  and  yet  the  defendants  have 
$100,000  of  personal  property  liable  to  ex- 
ecution. The  return  does  not  show  that  the 
defendants  -  have  no  personal  property,  but 
simply  says  the .  defendants  have  no  "per- 
sonal tn  my  county  whereof  I  can  cause  to 
be  made  the  Judgment  and  costs."  Of 
course,  a  court  of  equity.  In  order  to  ac- 
compUsb.  Justice,  might  read  Into  this  re- 
turn the  word  "properly"  after  the  word 
"personal";  but  it  seems  to  me  that  it  is  a 
perversion  of  equitable  principles  to  supply 
a  defective  return  in  order  to  uphold  a  sale 
of  920,000  worth  of  real. estate  for  |132.04. 
I  may  guess  or  surmise  that  there  was  an 
mnisslon  of  the  word  "property"  after  the 
word  "personal"  in  the  return,  but  the  word 
"property"  is  not  the  only  word  that  might 
be  read  into  this  return  and  make  complete 
sense.  I  might  insert  the  word  "chattels," 
"effects,"  "estate,"  "goods,"  "earnings,"  et**.. 
any  one  of  which  would  make  the  sense 
complete,  but  would  not  make  tbe  return 
legal.  This  return,  I  think,  is  not  In  com- 
pliance with  the  statute. 

With  these  defects  and  Irregularities  in 
the  record,  I  think  It  is  a  serious  misap- 
prehension to  assume  that  this  sale  must  be 
set  aside  for  inadequacy,  alone.  In  the  case 
of  Hobson  T.  McCambrldge,  supra,  the  suit 
was  docketed,  "T.  Battles,  for  the  use  of 
Dr.  W.  H.  Hobson,"  but  the  Judgment  was 
in  favor  of  W.  H.  Hobson.  The  transcript 
filed  with  the  circuit  clerk  showed  an  exe- 
cution Issued  by  the  Justice  in  fav<H:  of  "T. 
Battles,  for  the  use  of  Dr.  W.  H.  Hobson." 
There, was  there  no  other  irregularity.  It 
was  perfectly  clear  that  W.  H.  Hobson  was 
the  beneficial  plaintiff,  and  the  Judgment 
was  In  his  favor,  yet  this  court  In  that  case 
held  that  the  slight  variance  between  the 
execution  and  the  Judgment,  in  connection 
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with  the  fact  that  $2,000  worth  of  real  es- 
tate had  been  sold  to  satisfy  a  Judgment  of 
$56.60,  was  such  an  hrregularity  as  to  war- 
rant a  court  of  equity  In  depriving  the  pur- 
chaser of  the  advantage  of  a  title  acquired 
through  such  sale.  In  the  course  of  the 
opinion  In  that  case,  on  page  378  of  190  III., 
and  page  826  of  22  N.  E.,  this  court  said: 
"While  inadequacy,  alone,  may  not,  upon 
the  grounds  of  public  policy,  be  sufficient,  of 
Itself,  to  set  aside  a  sale  on  execution,  or 
a  Judicial  sale,  yet  where  there  are  circum- 
stances of  Irregularity  or  of  fraud,  or  that 
show  that  unfair  advantage  was  sought  by 
the  purchaser  or  the  person  beneflted  by  the 
sale,  the  Inadequacy  of  price  may  be  always 
taken  into  consideration  and  may  become 
conclusive  evidence  of  fraud.  Freeman  on 
EJxecntions,  g  309;  Morris  v.  Robey,  73  111. 
462;  Davis,  Cory  &  Co.  v.  Chicago  Dock  Co., 
129  111.  180,  21  N.  B.  830." 

In  Wooters  v.  Joseph,  supra,  the  tran- 
script filed  in  the  circuit  court  was  com- 
plete In  ail  respects,  except  that  the  copy 
of  the  execution  issued  on  the  Judgment 
failed  to  show  that  it  was  signed  by  the 
Justice.  This  was  held  to  be  a  fatal  de- 
fect 

In  Merrick  v.  Carter,  supra,  the  transcript 
showed  the  following  return  upon  an  execu- 
tion issued  by  the  Justice:  "Demand  made 
August  7,  1894.  Return  execution  no  part 
satisfied,  August,  1904."  This  return  was 
held  sufficient,  in  connection  with  the  sale 
of  $3,500  worth  of  real  estate  for  $100,  to 
Justify  setting  the  sale  aside.  On  page  76 
of  206  111.,  and  page  751  of  68  N.  B.,  in  that 
case  this  court  said:  "The  method  of  en- 
forcing the  Judgment  of  a  Justice  against 
real  estate  is  purely  statutory,  and  such 
statutory  proceeding  must  be  strictly  pur- 
sued, or  no  title  will  be  obtained  by  virtue 
of  a  sale  thereunder.  Illinois  Central  Rail- 
road Co.  V.  Weaver,  64  IlL  319;  Webster  v. 
Steele,  76  111.  644." 

As  already  suggested,  in  the  case  at  bar 
four  lots  belonging  to  iippellee,  worth  in 
the  aggregate  $20,000,  were  sold  in  mass 
for  $132.  In  view  of  the  serious  irregulari- 
ties pointed  out,  I  think  that  a  court  of  eq- 
uity ought  not  to  hesitate  to  set  aside  this 
sale  upon  equitable  terms.  This  the  court 
below  did,  requiring  appellee  to  pay,  In  ad- 
dition to  the  Judgment,  costs,  interest,  and 
taxes,  an  attorney  fee  of  $500.  While  ap- 
pellee's conduct  In  connection  with  this 
transaction  does  not  commend  him  to  the 
favorable  consideration  of  the  court,  still  I 
think  that  the  terms  imposed  by  the  court 
below  were  ample  punishment,  without  de- 
priving him  of  $20,000  worth  of  real  estate. 

I  think  the  Judgment  below  should  be  af- 
firmed. 

HAND  and  CARTER,  JJ..  concur  in  the 
dissenting  opinion  of  Mr.  Justice  TICKERS. 


(237  III.  4az) 
PARKHURST-DAVIS  MERCANTILE  CO.  v. 
MERCHANT  CNDEJRWRITBRS  AT  THE 
INDEMNITY  EXCHANGE  et  al. 

(Supreme  Court  of  Illinoig.     Dec.  15,  1808. 
Rehearing  Denied  Feb.  4,  1909.) 

1.  INSUBANCE  (§  608»)— Action  on  Pouot— 
Natube  and  Fobu. 

Though  an  action  at  law  may  be  brong;ht, 
a  court  of  equity  will  take  jurisdiction  of  a 
suit  to  enforce  payment  of  a  fire  policy  issued 
by  an  unincorporated  association  composed  of 
corporations,  firms,  and  individuals  for  the  pur- 
pose of  issuing  insurance  policies  to  its  mem- 
bers on  the  mutual  plan  because  the  remedy  in 
equity  is  more  adequate,  the  procedure  in  equity 
being  peculiarly  adapted  to  enforce  the  perform- 
ance of  any  personal  act  required  of  the  man- 
ager or  committee  of  the  association  to  obtain 
satisfaction  of  the  decree. 

[Ed.   Note. — For  other  cases,   see   Insurance. 
Cent.  Dig.  i  1517;  Dec  Dig.  S  608.*] 

2.  INSDBANCE  (I  288*)  —  FiBE  IKSUBANCE  — 
FBAUD  of  iNSUBltD. 

The  agent  of  an  unincorporated  associa- 
tion issuing  policies  to  its  members  on  the  mu- 
tual plan  offered  to  write  a  policy  on  the  mer- 
cantile stock  of  insured  on  the  basis  of  the 
board  rate  with  15  per  cent.  off.  The  agent 
Was  told  by  the  insured  what  the  board  rate 
was,  and  he  could  not  write  insurance  on  the 
terms  which  he  proposed.  He  then  offered  to 
make  a  Sat  rate  less  15  per  cent.,  which  offer 
was  accepted,  and  a  policy  was  issued.  The 
policy  was  reissued  from  time  to  time  without 
request  from  insured.  There  was  nothing  in 
the  policy  from  which  it  could  be  inferred  that 
the  rate  was  fixed  with  reference  to  the  rate 
paid  for  other  insurance.  Held,  that  renewal 
policies  were  not  void  because  of  the  failure  of 
msured  to  give  information  as  to  the  cost  of 
other  insurance. 

lEA.   Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  §  288.*] 

3.  Insubance  (I  336*)  —  Fibk  Iksubanob  — 
contbacts  —  corstbuonon  —  "cohoub- 
bent." 

A  provision  in  a  fire  policv  "$150,000  total 
concurrent  insurance  permitted,  is  at  most  am- 
biguous and  suEceptilHe  of  more  than  one  con- 
struction, and  hence  the  construction  most  fav- 
orable to  insured  must  be  adopted,  and  it  must 
be  construed  to  permit  other  insurance  to  the 
amount  of  $150,000;  the  word  "concurrent" 
meaning  "running  with." 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  871 ;    Dec  Dig.  g  336.»] 

4.  iNSUBANCE  (§  603*)— FiBE  Inbubance— Dl8- 
CHABGE  FROM  LIABILITY. 

In  an  action  on  fire  policies,  the  daim  of 
insured  against  a  water  company  for  its  failure 
to  furnish  sufficient  water  or  pressure  was  com- 
promised. Insured  acted  in  good  faith,  and  the 
compromise  was  made  by  attorneys  acting  for 
all  insurers.  Held,  that  an  insurer  conld  not 
defeat  a  recovery  on  Its  policy  on  the  ground 
that  insured  had  released  the  water  company 
from  liability,  and  had  thereby  prevented  sub- 
rogation. 

[Ed.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  S  1499;   Dec  Dig.  {  603.»] 

5.  Insubance  (§  603*)— Pibb  Insdbancb— Dis- 
charge FBOM  Liability. 

Where  property  destroyed  by  fire  conld  not 
have  been  saved  had  a  water  company  not 
been  negligent  in  furnishing  an  insufficient  sup- 
ply of  water  or  insufficient  pressure,  the  fact 
that  insured  released  the  company  from  lia- 
bility did  not  defeat  a  recovery  on  a  fire  pol- 
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icy  on  :the  grdund  that  such  release  prevented 
subrogation  on  the  part  of  insurer. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  149d;   Dec.  Dig.  i  608.*] 

Appeal  from  Appellate  Court,  Fiiat  Dis- 
trict, On  Brror  to  Superior  Court,  Cooli 
County;   Joseph  E.  Gary,  Judge. 

Suit  by  the  Parkburat-DaTls  Mercantile 
Company  against  the  Merchant  Underwrit- 
ers at  the  Indemnity  Exchange  and  others. 
From  a  decree  of  the  Appellate  Court  (140 
111.  App.  504),  affirming  a  decree  for  com- 
plainant, defendants  appeal.    Affirmed. 

Barger  &  Hicks,  for  appellanta  Fredericlc 
A.  Brown,  William  F.  Schoch,  Lee  Munroe, 
and  George  A.  Kline,  for  appellee. 

CARTWRIGHT,  C.  J.  The  Merchant  Un- 
derwriters at  the  Indemnity  Exchange,  an 
association  engaged  in  insuring  its  subscrib- 
ers or  members  against  loss  or  damage  by 
fire  or  lightning  and  doing  business  In  the 
city  of  Chicago,  issued  two  policies  of  In- 
surance to  the  Parlihurst-Davis  Mercantile 
Company,  a  cortMratlon  of  the  state  of  Kan- 
sas, on  Its  wholesale  grocery  stock  In  the 
city  of  Topeka — one  for  |10,000  and  the  oth- 
er for  120,000.  On  February  13,  1904,  while 
the  policies  were  in  force,  the  property  in- 
sured was  burned,  and,  the  Underwriters 
having  refused  to  pay  the  amount  of  the 
policies,  the  mercantile  company  filed  Its  bill 
in  equity  In  the  superior  court  of  Cook  coun- 
ty against  the  Underwriters  and  the  manager 
and  a  number  of  members  to  enforce  pay- 
ment. The  nature  of  the  business  carried 
on  by  the  Underwriters  and  the  agreement 
executed  by  subscribers  were  explained  at 
length  In  the  case  of  Warfield-Pratt-Howell 
Co.  v.  Williamson,  238  111.  487,  M  N.  Hi  706, 
and  need  not  be  repeated  here.  The  de- 
fenses Interposed  by  answer  to  the  bill  were, 
first,  that  the  rate  of  premium  to  be  paid 
was  to  be  IS  per  cent,  less  than  the  rate  at 
whldi  the  complainant's  other  insurance 
was  written,  and  the  complainant  falsely 
represented  that  It  was  obtaining  Its  other 
Insurance  at  a  much  less  rate  than  it  was, 
in  fact,  paying,  and  thereby  induced  the 
managers  of  the  Underwriters  to  Issue  the 
policies  at  a  less  premium  rate  than  other- 
wise would  have  been  charged;  second,  that 
the  policies  were  to  be  void  if  the  insured 
had  other  insurance  on  the  property  exceed- 
ing $1SO,000,  including  these  policies,  and  at 
the  time  the  fire  occurred  there  was  Insur- 
ance on  the  property  amounting  to  $160,000; 
third,  that  the  complainant,  by  releasing  the 
receiver  of  a  water  company  from  liability 
for  the  loss,  released  and  discharged  the 
Underwriters.  Another  defense  not  set  up 
by  the  answer  is  that  the  complainant  had  a 
complete  and  adequate  remedy  at  law,  and 
for  such  reason  could  not  maintain  the  suit. 
Upon  a  hearing  the  court  found  the  equities 


for  the  complainant  and  entered  a  decree 
In  Its  favor  for  $32,512.50,  together  with 
costs,  and  ordered  the  committee  of  the  Un- 
derwriters to  pay  the  same  out  of  funds  on 
hand.  The  defendants  sued  out  a  writ  of 
error  from  the  Appellate  Court  for  the  First 
District,  and  that  court  affirmed  the  decree. 
From  the  Judgment  of  the  Appellate  Court 
this  appeal  was  prosecuted. 

The  defendants  demurred  to  the  bill,  al- 
leging as  one  ground  of  their  demurrers  that 
the  complainant  had  an  adequate  remedy  at 
law;  but,  when  the  demurrers  were  over- 
ruled, they  did  not  stand  by  them.  They  an- 
swered on  the  merits,  without  setting  up  the 
claim  that  the  complainant  had  an  adequate 
remedy  at  law.  But,  U  the  question  wheth- 
er a  court  of  equity  could  grant  the  relief 
sought  by  the  bill  Is  proper  to  be  considered. 
It  is  answered  by  the  decision  in  Warfield- 
Pratt-Howell  Co.  V.  Williamson,  supra.  It 
was  there  held  that,  although  an  action  at 
law  could  be  brought,  a  court  of  equity  would 
take  Jurisdiction  on  the  same  'facts  and 
grant  relief  because  of  the  special  circum- 
stances of  the  situation  and  because  tbet 
remedy  in  equity  Is  more  adequate;  the  pro- 
cedure in  courts  of  equity  being  peculiarly 
adapted  to  enforce  the  performance  of  any- 
personal  act  required  of  the  manager  or  com- 
mittee in  order  to  obtain  satisfaction  of  the 
decree. 

The  first  defense  on  the  merits  alleged  in 
the  answer  and  bow  Insisted  upon  Is  that  the 
policies  were  void  because  of  the  fraudulent 
practices  of  the  complainant  in  concealing 
from  the  manager  of  the  Underwriters  the 
rates  paid  by  It  to  other  Insurers  on  the 
same  risk.  Probably  the  usual  method  of 
Insurance  by  the  Underwriters  was  to  fix  a 
premium  rate  15  per  cent,  less  than  other  In- 
snrance  companies.  But  that  was  not  the 
contract  with  the  complainant  There  is 
nothing  of  that  kind  lu  either  policy,  nor 
anything  from  which  It  cotild  be  inferred 
that  the  rate  was  fixed  with  reference  to- 
the  rate  paid  for  other  Insurance.  It  is  stat- 
ed below  the  signature  that,  when  a  re- 
quest for  Insurance  Is  made,  the  subscriber 
should  Inform  the  manager  what  the  Insur- 
ance companies'  rates  are,  and,  where  the 
insurance  companies'  rates  vary,  the  highest 
prevailing  rate  Is  to  be  given.  Indorsed  on 
the  back  of  each  policy  Is  an  amount  pur- 
porting to  be  a  premium,  with  a  deduction 
which  In  fact  appears  to  be  15  per  cent.,  but 
there  is  nothing  in  the  nature  of  a  contract 
on  the  subject  The  Insurance  was  renewed 
at  different  times,  and  the  agent  of  the  Un- 
derwriters who  called  on  the  president  of 
complainant  and  secured  the  first  Insurance 
offered  to  write  the  business  on  the  basis  of 
the  board  rate  with  15  per  cent  off.  He 
was  told  that  the  board  rate  was  85  cents, 
and  he  could  not  write  the  insurance  on  the 
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terms  which  he  proposed.  He  then  offered 
to  maj<e  a  flat  rate  of  75  cents  less  IS  per 
cent.,  and  that  offer  was  accepted,  and  the 
first  policy  was  issned  In  October,  1901,  for 
120,000.  In  June,  1902,  another  policy  for 
$10,000  was  Issued  on  the  same  risic  and 
at  the  same  rate,  not  based  on  the  cost  of 
other  Insurance  at  all.  Nt>' request  was  ever 
made  for  any  renewal  of  the  policies,  but 
new  policies  were  sent  to  the  complainant 
from  time  to  time,  about  two  weeica  before 
the  expiration  of  the  existing  policy.  One 
of  these  policies  was  sent  to  the  complainant 
on  October  13,  1902,  renewing  the  insurance 
for  one  year.  On  Hay  29,  1908,  another  pol- 
icy was  sent  renewing  the  one  for  |10,000, 
which  would  expire  June  15,  1003.  On  Octo- 
ber 13,  1903,  another  poHcy  In  renewal  of 
the  one  for  $20,000  was  sent  to  the  com- 
plainant. The  policies  of  May  20,  1903,  and 
October  13,  1903,  were  the  policies  in  force 
at  the  time  of  the  fire,  and  they  were  sent 
to  the  complainant  by  tlie  Underwriters 
without  any  application  or  representation 
and  on  the  same  terms  as  the  previous  pol- 
icies: There  was  a  postscript  to  each  of 
the  letters  inclosing  renewal  policies  relating 
to  or  calling  for  information  as  to  the  in- 
surance companies'  rates,  but  there  was  no 
answer  to  either  of  them,  and  the  Underwrit- 
ers neither  canceled  the  policies  moc  de- 
manded the  information.  The  agent  who 
first  took  the  insurance  oould  have-  easily 
ascertained  the  board  rate  or  the  rates  of 
other  insurance  companies,  and  the  Under- 
writers could  have  learned  at  .any  time  what 
they  were.  As  the  insurance  of  the  com- 
plainant was  not  based  on  the  alleged  sys- 
tem or  practice  but  upon  a  special  contract, 
and  th^  subsequent  policies  were  mere  re- 
newals of  the  first,  they  were  not  Toid  be- 
cause of  a  failure  to  answer  the  questions 
or  give  the  infornuitlon.  If  the.  Underwrit- 
ers considered  the  information  material  or 
ground  for  canceling  the  policies,  the  proper 
course  would  have  been  to  bare  insisted  on 
an  answer  or  canceled  the  policies. 

£ach  policy  provided  that  It  should  be 
void,  unless  otherwise  provided  by  agree- 
ment indorsed  thereon  or  added  thereto,  if 
the  insured  bad  other  insurance  on  the  prop- 
erty, and  each  policy  contained  the  follow- 
ing: "1150,000  total  concurrent  insurance  per- 
mitted." The  complainant  bad  insurance  ag- 
gregaUng,  with  these  two  policies,  |ieo,000, 
but  did  not  have  other  insurance  beyond  the 
amount  specified  if  they  were  excluded.  The 
controversy  over  the  language  quoted  is 
whether  concurrent  insurance  means  insur- 
ance including  the  policies  in  question  or 
other  insurance,  concurring  with  it  "Con- 
current." as  used  In  the  policies,  means  run- 
ning with,  and  It  would  not  be  a  strained 
or  unnatural  construction  to  say  that  the 
parties  meant  $150,000  of  other  insurance 
running  with  these  policies.  There  is  evi- 
dence tending  to  show  that  the  parties  so 
unde»tood  the  meaning  of  the  permission 


I  givM>.  After  the  loss  occurred  and  proofs 
were  called  for,  the  complainant  furnished 

i  to  the  Underwrites  a  list  of  the  policies, 

I  amounting  in  all  to  $100,000,  and  there  was 
a  notation  on  the  bottom  of  that  list  of  the 

I  board  rate  at  $1.05.  On  March  20,  1901,  the 
manager  wrote  the  complainant  that  he  had 
received  the  list  of  companies,  and  noted 
that  the  board  rate  was  $1.05,  making  that 
a  ground  of  objection,  but  saying  nothing 
about  the  other  insurance  exceeding  the  lim- 
it. No  objection  on  that  ground  was  made 
at  the  time  or  for  a  long  time  afterward, 
and  the  tnferenca  would  be  that  the  Undor- 
writers  undwstood  the  provision  as  to  con- 
current Insurance  the  same  as  the  complain- 
ant The  most  that  can  be  said  of  the  provl* 
sion  is  that  it  was  amblgvouai  and,  being 
equally  susceptible  of  more  than  one  eom- 
struction,  that  one  must  be  adopted  which 
is  most  favorable  to  the  insured.  It  would 
have  bem  a  very  easy  matter  to  have  made 
the  provision  perfectly  clear  and  definite, 
and.  In  view  of  the  rules  of  constmctlon,  we 
Interpret  the  provlsloB  as  permitting  other 
insurance  concurring  with  that  of  the  Undar- 
wrlters  to  the  amount  of  $150^000. 

The  third  ground  of  the  defense  is  that  the 
complainant  released  the  Topeka  Watnr 
Company  and  its  receiver  from  liability  for 
the  loss,  and  tliereby  discharged  the  Under- 
writers by  preventing  subrogation.  The  wa- 
ter company  was  in  the  hands  of  a  receiver, 
and  the  insorance  companies  employed  at- 
torneys who  filed  an  Intervening  petition  In 
the  name  of  the  complainant  in  the  receiv- 
ership proceeding,  alleging  that  the  loss  oc- 
curred by  reason  of  the  fisnit  and  negligence 
of  the  water  company.  An  agreement  was 
entered  Into  on  April  21,  1904,  between  the 
attorneys  acting  for  the  insurance  compa- 
nies and  the  complainant  by  which  the  sev- 
eral Insurance  companies  were  to  be  entitled 
to  such  ah  amount  as  the  amount  of  Insur- 
ance paid  by  them  should  bear  to  the  whole 
amount  of  the  loss,  and.  they  should  each  pay 
the  costs  of  the  litigation  on  the  same  basis. 
The  attorneys  compromised  the  claim,  and 
the  proportion  of  the  moneys  received  to 
which  the  Underwriters  would  be  entitled 
on  payment  of  their  poUcles  was  reserved 
for  that  association.  The  complainant  acted 
in  i>erfect  good  faith  and  the  compromise 
was  made  by  attorneys  acting  for  all  the  in- 
surance companies,  so  that  the  defense  could 
not  avail  if  there  had  been  a  liability  of  the 
water  company.  It  was  necessary  for  the 
defendants  to  prove  that  such  a  liability  ex- 
isted, and  this  they  failed  to  do.  The  evi- 
dence showed  that,  whatever  fault  or  neg- 
lect there  may  have  been  on  the  part  of  the 
water  company  in  furnishing  an  insuflldent 
supply  of  water  or  Insufficient  pressure,  the 
property  could  not  have  been  saved  if  there 
had  been  no  such  negligence. 
'  We  conclude  that  the  decree  of  the  supe- 
rior court  was  in  accordance  with  the  equl- 
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ties  of  tlie  imrtleg,  and  that  tbe  Appellate 
Court  did  not  ert  In  affirming  It 

Tbe  judgment  of  tbe  Appellate  Court  Is  af- 
flrmed. 

Judgment  affirmed. 


(237  ni.  tan 

DALB  T.  MODSRN  WOODMEN  OF 

AMEBICA 

(Supieme  Court  of  Illinois.    Dec.  15,  ISOS. 

Rehearing  Denied  Feb.  4,  1009.) 

CoiJSTS  (S  219*)— Appkixatk  JuaisDicnon— 

Amount  ir  Cortbovbbst. 

Under  Practice  Act,  i  121  (Laws  1907,  p. 
468)>  allowing  a  writ  of  error  to  the  Supreme 
Court  in  cases  where  the  amount  in  controversy 
exceeds  91,000,  a  writ  of  «rror  will  not  lie  to 
review  a  judgment  of  the  intermediate  Appellate 
Court  affirming  a  judgment  for  $1,000  in  a  case 
in  which  there  Is  no  certificate  of  importance. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  S  219.*] 

ffirror  to  Appellate  Court,  Fourth  District, 
on  Brror  to  Circuit  Court,  Gallatin  Count?; 
Jacob  R.  Creigbton,  Judge. 

Action  by  Sarab  R.  Dale  against  the  Mod- 
em Woodmen  of  America.  From  a  judgment 
of  the  Appellate  Court  (140  lU.  App.  16)  af- 
firming a  judgment  for  plaintiff,  defendant 
brings  error.    Writ  dismissed. 

Truman  Plantz  and  William  H.  Hartzell, 
for  plaintiff  In  error.  W.  R.  McKemon,  for 
defendant  in  error. 

DUNN,  J.  This  writ  of  error  Is  prosecuted 
to  reverse  a  judgment  of  the  Appellate  Court 
for  the  Fourth  District  affirming  a  judgment 
for  $1,000,  recovered  against  the  plaintiff  la 
error  In  an  action  of  assumpsit  in  tbe  cir- 
cuit court  of  Gallatin  county. 

Section  121  of  tbe  practice  act  (Laws  1907, 
p.  4eS)  provides  that  In  all  cases  where  tbe 
sum  or  value  In  tbe  controversy  shall  exceed 
$1,000,  exclusive  of  costs,  any  party  to  such 
cause  shall  be  permitted  to  remove  tbe  same 
to  the  Supreme  Court  by  appeal  or  writ  of 
error.  We  bare  held  that  under  this  section 
neither  an  appeal  nor  a  writ  of  error  would 
lie  to  review  the  judgment  of  the  Appellate 
Court  In  cases  of  this  character  where  said 
judgment  did  not  exceed  $1,000.'  Atton  v. 
South  Chicago  City  Railroad  Co.  (111.)  80 
N.  B.  277.  By  expressly  allowing  a  writ  of 
error  in  cases  where  the  amount  in  contro- 
versy exceeds  $1,000  the  Legislature  has  de- 
nied It  in  all  other  cases.  The  Inclusion  of 
cases  where  the  amount  In  controversy  ex- 
ceeds $1,000  excludes  all  other  cases,  and  any 
ether  construction  would  require  the  rejection 
of  the  words  '\)r  writ  of  error"  from  the  sec- 
tion as  meaningless.  In  tills  case  there  Is'  no 
certificate  of  Importance.  This  court  has 
therefore  no  jurisdiction  to  review  the  judg- 
ment of  tbe  Appellate  Court,  and  the  writ  of 
error  will  be  dismissed. 

Writ  dismissed. 


(237  lU.  600) 

BLACK  ▼.  CHICAGO,  B.  ft  Q.  R.  CO. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.    Ite- 
hearing  Denied  Feb.  4,  1909.) 

1.  Evidence  (i  11*)— Judioiai,  Notice— Gov-- 

EBinCENTAI.    MATTEBS  —  TlTLX     TO     PUBLIO 

Lards; 

Ck>urts  take  judicial  notice  that  the  United 
States  was  the  original  proprietor  of  lands 
granted  by  it  to  the  state,  that  section  16  in 
e'ach  township  was  so  granted  for  school  purpos- 
es, and  that  in  fractional  townships,  for  which 
no  land  bad  been  ajiproprlated  for  school  pur- 
poses, certain  quantities  of  land  were  granted  to 
the  state,  to  be  selected  by  the  Secretary  of  the 
Treasury. 

[Bjd.   Note.— -For  other   cases,   see   Evidence, 
Cent  Dig.  i  15;  Dec.  Dig.  {  11.*] 

2.  BVIOEZICB    (I    835*)  —  DOOUU EHTABT    EVI- 
DENCE —  CBBTinC!l.TKS  —  PbOGBEOINOS  IN 

Land  Office. 

The  ofBcial  certificate  of  a  register  or  re- 
ceiver of  a  land  office  of  the  United  States  to 
any  fact  or  matter  of  record  in  bis  office  is 
competent  evidence  to  prove  the  fact  so  certified 
under  the  statutes  in  regard  to  evidence  and 
depositions  in  civil  actions. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  §  1276;  Dec.  Dig.  |  335.*] 

8.  EVIDEHCB     (8     342*)  —  DOOUlfflHTABY    Bvi- 
DENCS  —  EXEUI^LlriCATIQNB  —  PbOCEEDINGS 

IN  Land  Ofhce. 

The  exemplification  of  the  books  and  rec- 
ords of  the  General  Land  Office  certified  by  the 
recorder  is  competent  evidence  of  the  truth  of 
its  recitals  under  the  general  rules  of  evidence. 

[Ed.   Note.— For   other  cases,   see   Evidence, 
Cent  Dig.  §  1302 ;  Dec.  Dig.  {  342.*] 

4.  Evidence    (S   383*)  —  Documkntabt    Bvi- 

DENCB— OEBTIFICATES— EXEMPLIFICATIONB. 
The  official  certificate  of  tbe  recorder  of  the 
General  Land  Office  showing  the  selection  of 
certain  land  by  the  state,  approved  by  the  Sec- 
retary of  the  Treasury,  is  evidence  that  the 
selection  by  the  surveyor  of  state  school  lands 
was  approved  by  the  Secretai^  of  the  Treasni;, 
and  is  equivalent  to  Jpro<^  of  a  selection  by  him 
as  required  by  sectioti  2,  Act  Oong.  May  20, 
1S26,  c.  83,  4  Stat  179,  providing  for  tbe  selec- 
tion 1^  him  of  certain  land  for  the  sup^rt  of 
schools  in  fractional  townships  for  which  no 
land  had  previously  been  appropriated  for  school 
purpoees. 

[Ed.    Note.~For  other   cases,   see   Evidence, 
Cent  Dig.  f  1664 ;  Dec.  Dig.  {  383.*] 

5.  Public  Lands  (|  51*)— Gbantb  to  State— 

Under  Act  Cong.  May  20,  1826,  c  83.  4 

Stat  179,  appropriating  for  each  fractional 
township,  for  which  no  lapd  had  been  appropri- 
ated for  school  purposes,  a  certain  amount  of 
land  for  such  purposes,  th6  lands  so  appropri- 
ated were  not  granted  directly  to  the  township, 
but  were  to  be  held  by  the. same  tenure  and  up- 
on the  same  terms  for  tbe  support  of  schools  as 
section  16  of  each  township,  the  title  to  whidi 
was  held  by  the  state. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent.  Dig.  I  138;  Dec.  Dig.  |  51.*] 

6.  PuBiAo  Lands  (8  51*)  — SOhool  Lands— 
Gbakts  to  States— Tek-e. 

Under  Af!t  Con^.  May  20,  1826,  c.  83,  4 
Stat  179,  appropnating  for  each  fractional 
township,  for  which  no  land  had  been  appro- 
priated for  school  purposes,  a  certain  amount  of 
.land  for  such  punioaes,  the  title  of  the  state  was 
not  a  mere  passive  trust,  which  the  statute 
of  uses  would  execute,  thereby  placing  the  legal 
title  in  tbe  inhabitants  of  the  township,  but  the 
state  was  a  ponjhaser  for  valuable  considera- 
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Hon.  wltb  full  power  to  aell  or  lease  the  school 
laniu  for  the  use  of  schools,  as  the  Legislature 
might  provide  and  as  might  be  consideied  most 
beneficial  for  the  public. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  |  138;  Dec  Dig.  {  51.*] 

7.  Ejtcmistn  ({  89*)  —  Evidkncb— Aoiassi- 

BILTTT. 

In  an  action  to  recover  a  tract  of  land  b7  a 
certain  description,  in  wtiicb  plaintiff  showed 
the  grant  of  the  land  as  school  lands  to  the  state 
and  a  patent  to  him  from  the  state,  describing 
the  land  as  alleged  in  his  declaration,  the  plats 
of  the  land  were  admissible  for  the  purpose  of 
identifying  the  property,  though  proof  of  the 
preliminary  steps  prescribed  for  the  sale  of 
school  lands  ana  the  platting  of  the  same  was 
not  made,  as,  if  the  defendant  claimed  there  was 
no  such  property,  he  should  have  shown  the  fact. 
[Ed.  Note. — For  other  cases,  see  BUectment, 
Cent  Dig.  i  250;   Dec.  Dig.  {  89.*] 

8.  IiDUTATioN  or  Actions  (§  11*)— Oohstbuc- 
Tion  or  Statutxs  —  OPxaA.iioH  Aoainst 
Statk. 

Limitations  do  not  run  against  the  state  as 
to  lands  held  by  it  for  public  school  purposes  so 
long  as  it  holds  the  title  thereof  in.  its  sovereign 
capacity  for  the  use  of  the  public  or  a  portion 
thereof. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  »  86;  Dec.  Dig.  I  11.*] 

8.  LnoTATioN    or   Acnoirs    (|    11*)  — Con- 
BiBCCTioN  or  STATurBs— Ofebatiok  ab  to 
i    Statb— Municipal  Cobpobations. 

The  maxim  of  the  common  law,  "Nul- 
lom  tempus  occurrit  regi,"  extends  to  the  state 
in  its  sovereign  capacity  as  to  governmental 
matters,  and  no  delay  in  resorting  to  the  rem- 
edy will  bar  the  right  j  but  the  rule  does  not 
extend  to  minor  municipalities  holding  title  to 
property  for  purely  local  use,  as  in  such  cases 
the  reason  of  the  maxim  fails. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions.  Cent  Dig.  |  88;  Dec.  Dig.  t  11-*] 

Error  to  Circuit  Court,  Cass  Countr; 
Harry  Hlgbee,  Judge. 

Action  by  Harry  L.  Black  against  the  Chi- 
cago, Burlington  &  Quincy  Railroad  Com- 
pany. From  a  Judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

Sweeney  &  Walker  (Chester  M.  Dawes,  of 
oonnael),  for  plaintiff  In  error.  Milton  Mc- 
Clure,  for  defendant  in  error. 

CARTWRIQHT,  a  J.  Harry  L»  Black, 
defendant  in  error,  brought  bis  action  of 
ejectment  in  the  circuit  court  of  Cass  county 
against  the  Chicago,  Burlington  &  Quincy 
Railroad  Company,  plaintiff  in  error,  to  re- 
cover possession  of  a  tract  of  land  described 
In  the  amended  declaration  as  fractional 
block  103%  of  School  Commissioners'  ad- 
dition to  Beardstown,  in  section  14,  town- 
ship 18  north,  range  12  west  of  the  third 
principal  meridian.  An  issue  was  formed 
under  the  plea  of  the  general  issue,  and  the 
cause  was  tried  by  the  court  without  a  jury. 
The  plaintiff  claimed  title  through  a  grant 
from  the  United  States  to  the  state  of  Illinois 
of  the  west  half  of  said  section  14  for  school 
purposes,  in  pursuance  of  a  selection  by  the 
Secretary  of  the  Treasury,  and  by  a  patent 
from  the  state  of  Illinois  to  him  dated  Sep- 


tember 17,  1907,  and  the  defessft  vftM  ad- 
verse possession  of  the  block  for  27  years. 
The  court  found  the  issue  for  the  plaintiff, 
and  entered  Judgment  accordingly  for  the 
possession  of  the  premises  and  tor  costs. 
The  writ  of  error  )n  this  case  was  sued  out 
from  this  court  to  bring  the  record  here  for 
review. 

The  questions  presented  are,  first,  whether 
the  plaintiff  made  out  a  case  entitling  him 
to  Judgment;  and,  second,  whether  adverse 
possession  for  over  20  years  was  a  defense 
to  the  action. 

By  act  of  Congress,  section  No.  16  in  every 
township  was  granted  to  the  state,  for  the 
use  of  the  Inimbltants  of  such  township,  for 
school  purposes,  and.  In  order  to  make  provi- 
sion for  the  support  of  schools  in  fractional 
townslilps  for  wtilch  no  land  had  been  appro- 
priated for  that  purpose,  the  act  of  Congress 
of  May  20,  1826,  c.  83,  4  Stat  179,  reserved 
and  appropriated  for  each  fractional  town- 
ship a  certain  amount  of  land.  By  section 
2  of  the  act  the  tracts  so  appropriated  were 
to  be  selected  by  the  Secretary  of  the  Treas- 
ury, to  be  held  by  the  same  tenure  and  upon 
the  same  terms,  for  the  support  of  sdiools 
In  such  tovnishlp,  as  section  No.  16  was  or 
might  be  held  in  the  state  where  the  town- 
ship was  located.  The  plaintiff  offered  in 
evidence  an  exemplification  certified  by  the 
recorder  of  the  General  Land  Office  on  Mardi 
20, 1908,  of  a  list  of  lands  selected  imder  that 
act,  showing  the  selection  of  the  west  half 
of  section  14,  township  18  north,  range  12 
west,  by  the  state  of  Illinois.  Tlie  list  con- 
sisted of  a  report  by  Thomas  Ooz,  register  at 
Springfield,  111.,  of  the  tracts  of  land  selected 
by  James  0.  Stephenson,  surveyor  of  the 
school  lands  on  the  liUaois  river,  including 
the  tract  in  question,  and  the  recorder  of  the 
General  Land  Office  certified  that  It  was  a 
true  and  literal  exemplification  of  the  orig- 
inal list  of  lands  approved  by  the  Secretary 
of  the  Treasury  on  February  27,  1827.  The 
plaintiff  then  offered  in  evidence  the  record 
of  an  original  plat  of  School  Commlssioneis' 
addition  to  Beardstovra  under  a  survey  made 
February  24,  1832,  in  which  the  fractional 
block  now  in  question  had  no  number.  He 
then  offered  a  plat  of  said  fractional  block, 
acknowledged  by  the  board  of  school  trustees 
of  the  township  on  April  26,  1907,  by  which 
they  caused  the  fractional  block  to  be  sur- 
veyed and  numbered.  This  proof  was  fol- 
lowed by  the  Introduction  of  the  patent  dated 
September  17, 1807,  from  the  state  of  IlUnois 
to  the  plaintiff. 

Courts  take  judicial  notice  that  the  United 
States  was  the  original  proprietor  of  the 
lands  granted  to  the  state;  that  section  16 
in  each  township  was  so  granted  for  school 
purposes;  and  that,  in  fractional  townships 
for  which  no  land  had  been  appropriated, 
certain  quantities  of  land  were  granted  to 
the  state,  to  be  selected  by  the  Secretary  of 
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the  Treasury.  Smith  y.  SteTens,  82  lU.  554 ; 
Chicago  &  Alton  Railroad  Co.  v.  Keegan,  185 
Til.  70,  56  N.  E.  1088. 

It  to  urged  that  there  is  no  proof  that  the 
west  half  of  section  14  -tras  selected  by  the 
Secretary  of  the  Treasury.  But  the  certifi- 
cate of  the  recorder  of  the  General  Land  Of- 
fice recites  that  the  list  shows  the  selection  of 
that  tract  by  the  state  of  Illinois,  approved 
by  the  Secretary  of  the  Treasury  on  Feb- 
ruary 27,  1827,  which  is  proof  of  the  fact 
that  the  selection  as  maae  by  Stephenson 
was  approved  by  the  Secretary  of  the  Treas- 
ury and  amounted  to  a  selection  by  him. 
The  official  certificate  of  a  register  or  re- 
cover of  a  land  office  of  the  United  States 
to  any  fact  or  matter  on  record  in  his  office 
to  evidence  and  competent  to  prove  the  fact 
so  certified  under  the  statute  in  regard  to 
evidence  and  depositions  in  civil  cases,  and 
the  official  certificate  of  Cox  was  evidence  of 
the  selection  by  Stephenson,  surveyor  of  the 
school  lands.  The  exemplification  of  the 
books  and  records  of  the  General  Land  Office 
certified  by  the  recorder  was  competent  evi- 
dence of  the  truth  of  Its  recitals  under  the 
general  rules  of  evidence.  Seely  v.  Wells, 
53  111.  120;    Wilcox  v.  Jackson,  109  111.  261. 

Counsel  say  that  the  lands  to  be  selected 
in  lieu  of  section  16.  were  not  granted  to  the 
state,  but  were  granted  directly  to  the  town- 
ship. We  do  not  so  understand  the  act  of 
Congress,  under  which  the  lands  were  to  be 
held  by  the  same  tenure  and  upon  the  same 
terms,  for  the  support  of  schools,  as  section 
No.  16,  the  title  of  which  was  held  by  the 
state. 

Another  proposition  advanced  Is  that  the 
title  of  the  state  was  a  mere  dry  or  passive 
trust  which  the  statute  of  uses  would  ex- 
ecute, and  the  legal  title  was  thereby  placed 
in  the  Inhabitants  of  the  township.  The 
state  did  not  become  a  mere  naked  trustee, 
bat  was  a  purchaser  for  valuable  considera- 
tion, with  full  power  to  sell  or  lease  the 
school  lands  for  the  use  of  schools,  as  the 
Legislature  might  provide  and  as  might  be 
considered  most  beneficial  for  the  public. 
Bradley  v.  Case,  8  Scam.  585;  Trustees  of 
Schools  y.  Schroll,  120  111.  509.  11  N.  B.  248, 
60  Am.  Rep.  575.  The  legal  title  to  the  land 
In  controversy  remained  in  the  state  until 
the  grant  to  plalntifT. 

It  is  further  contended  that  the  plats  In- 
troduced in  evidence  were  not  valid  or  suffi- 
cient to  confer  title  on  the  plalntlft  for  want 
of  proof  that  the  preliminary  steps  prescrib- 
ed for  the  siile  of  school  lands  and  platting 
the  same  were  taken.  If  it  would  have  been 
necessary  in  any  case  to  prove  that  such 
steps  were  taken  in  order  to  sustain  a  plat 
made  In  the  year  1882,  it  was  not  necessary 
in  this  case.  The  plaintiff  was  endeavoring 
to  recover  a  tract  of  land  by  a  certain  de- 
scription, and  showed  a  grant  to  the  state 
of  IlUnoto  and  a  patent  to  him  from  the 


state.  It  was  prop«r  fo'.  him  to  Introduce 
the  plats  for  the  purpose  of  identifying  the 
property.  Allmendinger  v.  McHle,  189  111. 
308,  59  N.  E.  517.  The  description  of  the 
patent  corresponded  with  the  description  in 
the  declaration,  and  if  defendant  claimed 
there  was  no  such  property  it  should  have 
shown  the  fact  Glanz  v.  Zlabek,  233  m. 
22,  84  N.  B.  36.  The  plaintiff  proved  title  to 
the  land  in  controversy. 

The  defendant  proved  that  it  had  been  in 
possession  of  the  tract  of  land  for  27  years 
and  had  its  tracks  on  It  together  with  a 
pump  and  well  and  a  small  building  10  by 
15  feet.  It  had  no  title,  but  had  a  convey- 
ance from  another  railroad  company,  which 
only  purported  to  cover  such  lands  as  that 
railroad  company  owned.  The  defendant's 
grantor  had  no  title,  and  the  only  defense 
was  the  statute  of  limitations,  which  does 
not  run  against  the  state  so  long  as  it  holds 
title  for  the  use  of  the  public  or  a  portion 
thereof.  Trustees  of  Commons  v.  McClure, 
167  111.  23,  47  N.  B.  72.  The  maxim  of  the 
common  law,  "Nullum  tempus  occurrit 
regl,"  extoids  to  the  state  in  its  sovereign 
capacity  as  to  all  govenunental  matters,  and 
no  delay  in  resorting  to  the  remedy  will  bar 
the  right  The  reason  for  the  maxim  fails 
in  the  case  of  a  minor  municipality  holding 
the  title  of  property  for  purely  local  use,  and 
therefore  the  exemption  does  not  extend  to 
it  Brown  v.  Trustees  of  Schools,  224  111. 
184,  79  N.  B.  679,  115  Am.  St  Rep.  146.  The 
title  to  the  prot>erty  in  controversy  here  was 
in  the  state  In  Its  sovereign  capacity  dur- 
ing the  time  defendant  claims  the  statute 
of  limitations  was  running  against  it  and 
that  defense  was  not  available.  The  Judfi- 
ment  is  affirmed. 

Judgment  affirmed 


cm  111.  SOQ 
GOUWENS  ▼.  OOUWBNS  et  al. 
(Sopreme  Court  of  Illinois.    Dec.  15,  1908.    Re- 
hearing Denied  Feb.  4,  1909.) 

1.  QtTiETiNO  Title  (|  44*)— Execution— Lbvy 

— DlKECTIOHS   TO    OFTIOBB— SUBWOIBNOY    0» 

Evidence. 

In  an  action  to  quiet  title  against  a  sher- 
iff's depd  on  execution  sale,  on  the  issue  whether 
execution  wag  so  issued  on  judgments  as  to  pre- 
serve their  lien  after  a  year  from  their  rendition, 
or  whether  directions  were  given  to  the  officer 
not  to  levy  the  executions,  but  to  let  them  ex- 
pire, evidence  held  to  show  that  no  such  direc- 
tions were  given. 

[ISd.  Note.— For  other  cases,  see  Quieting  Tlr 
tie,  Cent.  Dig.  {  1 ;  Dec.  Dig.  {  44.^] 

2.  JoDQMENT  (i  795»)  —  Lien  —  Necbssitt  o» 
Execution— Issuance  Without  Levt. 

Executions  were  Issued  on  judgments  and 
delivered  to  an  officer  with  directions  to  exe- 
cute, but  the  officer  made  ao  effort  to  execute 
them,  and  on  the  return  day  made  return  of  no 
property  found.  Alias  ezecutiona  were  not  is- 
sued until  more  than  a  year  after  the  judgments 
were  entered.  Held  that  though  a  judgment 
ceases  to  be  a  lien  after  the  expiration  of  one 
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rear  if  no  ezecation  be  issued  tliereon,  the  lieb 
of  the  judgments  was  preserved,  since  it  is  the 
dut^  of  an  officer,  when  he  receives  a  writ  and 
no  instructions  are  ^iven,  to  execute  it  with  due 
diligence. 

[Eld.  Note.— For  other  cases,  see  Jodgment, 
CJent  Dig.  j  1898;  Dec.  Dig.  {  795.*] 

3.  ExEctJTroN  (§  268*)  —  Sale  —  Omdits  of 
Debtor. 

A  wife  Kceiving  her  hasband's  property 
charged  with  a  lien  of  judgments  and  a  mort- 
gage prior  to  the  judgments  may  not  redeem 
from  the  mortgage  foreclosure  sale,  and,  on  the 
land  bein^  sold  to  satisfy  the  judgments,  lie 
credited  with  the  amount  so  paid. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  {{  763,  764 ;  Dec.  Dig.  f  268.'] 

4.  BxECUTiow  (I  268*)— Saub— Taxbb  Paid— 

HUBBAND   AND   WlIS. 

A  wife  'receiving  her  husband's  property 
charged  with  judgment  liens  cannot  be  credited, 
on  a  sale  of  the  lands  under  the  judgments,  for 
taxes  paid  after  the  judgment  became  a  lien  and 
before  seizure  of  the  land  under  execution. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  {  762 ;  Dec.  Dig.  8  288.*] 

Appeal  from  Circuit  Court,  Cook  County; 
0.  M.  Walker,  Judge. 

Suit  by  Mary  J.  Oonvens  against  RolUn 
A.  Oouwena  and  others  to  remove  a  cloud 
on  the  title  to  land.  From  a  decree  dismlsB' 
Ing  the  bill  for  want  of  equity,  OHnplaln* 
ant  appeals.    Affirmed. 

John  C.  Tralnor,  for  appellant  L  T. 
Qreenacre,  for  appellees. 

FARMER,  3.  This  la  an  appeal  from  a 
decree  of  the  circuit  court  of  Cook  county 
dismissing  the  appellant's  bill  In  chancery 
for  want  of  equity. 

The  allegations  of  tb«  amended  Mil  and 
supplemental  bill  necessary  to  an  understand- 
Ing  of  the  vital  questions  InvolTed  are  as 
follows:  The  bill  alleged  that  complainant 
was  the  owner  in  fee  of  70  lots,  therein  de- 
scribed, and  that  §ihe  acquired  title  to  them 
by  conveyance  from  her  husband,  John  J. 
Oouwens.  The  deed  to  her  for  11  of  the 
lots  was  dated  and  recorded.  Febmaiy  28, 
1001,  and  to  59  of  them  March  9, 1901.  That 
on  December  3,  1S98,  a  judgment  for  $235.- 
80  had  been  rendered  In  the  superior  court  ot 
Cook  county  apiinst  the  complainant's  bus- 
band  In  favor  of  Anton  Steinbach,  which  will 
toe  hereafter  called  the  Steinbach  Judgment 
and  that  on  November  29,  1898,  a  Judgment 
for  $693.16  bad  been  rendered  against  said 
John  J.  Gouwens  In  the  superior  court  of 
Cook  county  In  favor  of  RoUln  A.  Gouwens, 
which  will  be  hereafter  referred  to  as  the 
Gouwens  Judgm«it,  both  of  which  Judgments 
were  subsequently  assigned  to  Peter  Van 
Dmnen,  one  of  the  defendants  to  the  bill. 
The  bill  alleged  that  executions  were  Issued 
on  each  of  said  Judgments  the  day  they  were 
rendered,  but  that  the  execution  issued  on 
the  Steinbach  Judgment  was  delivered  to  the 
aheriff  of  Cook  county  with  directions  to 
make  no  levy,  but  to  hold  the  writ  until  the 
return  day,  and  that  It  was  afterwards,  on 


March  S,  1899,  returned  not  satisfied;  that 
the  execution  issued  on  the  Gouwens  Judg- 
ment was  not  delivered  tmtll  the  16th  day  of 
Jtfne,  1899,  when  it  was  delivered  to  the 
sheriff  for  the  sole  purpose  of  liavlng  It  re- 
turned so  that  an  alias  writ  might  be  pro- 
cured; that  an  alias  writ  was  issued  npon 
the  Judgment  on  the  17th  day  of  Jime,  1809, 
and  delivered  to  the  sherUI,  with  directions 
to  hold  the  same  until  the  return  day  there- 
of, and  to  make  no  levy  npon  property  under 
it;  that  npcHi  the  23d  day  of  March,  1901, 
executions  were  Issued  cm  each  of  said  Judg- 
ments, and  by  virtue  of  them  the  lands  de- 
scribed In  the  bill  were  levied  upon  by  the 
sheriff  and  afterwards  sold.  There  was  no 
redemption  from  this  sale,  and  a  deed  was 
Issued  to  the  holder  of  tlie  certificate  of 
purchase  by  the  sheriff.  The  bill  further 
alleges  that,  at  the  time  these  last-moationed 
executions  were  issued,  John  J.  Gouwens  had 
no  title  or  interest  In  the  property,  and  that 
the  Judgments  against  him  were  not  liens 
against  said  property  at  the  time  of  the  con- 
veyances by  him  to  appellant,  for  the  rea- 
son that  no  executions  had  been  issued  up- 
on said  Judgments  within  one  year  and  de- 
livered to  the  slieriff  to  be  collected  or  lev- 
led  upon  property.  The  bill  also  alleged 
that  after  appellant  acquired  title  to  theiots 
In  controversy  she  paid  the  taxes  assessed 
against  them  each  year,  amounting  In  all  to 
$600,  and  that  she  redeemed  a  portion  of  the 
lands  from  sale  under  a  foreclosure  proceed- 
ing In  which  the  lots  were  sold  to  satls^ 
a  mortgage  given  by  her  husband  and  herself 
In  May,  1807,  to  secure  a  note  of  her  hus- 
band. The  bUl  further  alleged  that  the  levy 
of  said  executions,  and-  the  sale  of  property 
thereunder,  and  the  deed  executed  by  the 
sheriff,  were  clouds  upon  the  appellant's  ti- 
tle, and  she  prayed  to  have  them  declared 
null  and  void,  and  that  the  certificate  of  pur- 
chase and  deed  from  the  sheriff  lie  ordered 
to  be  delivered  up  to  the  clerk  of  the  court 
to  be  canceled,  and  that  appellant's  title  to 
the  proxierty  be  confirmed. 

A  demurrer  to' the  bill  was  overruled,  and 
the  defendants  thereto  filed  pleas  In  bar, 
which  Were  sustained  by  the  circuit  court 
and  a  decree  entered  dismissing  the  bllL  On 
appeal  to  this  court  it  was  held  the  pleas 
were  not  good  and  that  the  court  erred  In 
sustaining  them.  The  decree  was  therefore 
reversed  and  the  case  remouded.  Gouwens 
V.  Gouwens,  222  lU.  223,  78  N.  E.  597,  113 
Am.  St  Rep.  396.  Upon  the  reinstatement 
of  the  cause  In  the  circuit  court,  issues  were 
formed  by  answers  and  replications,. and  the 
cause  heard  by  the  chancellor  up<m  docu- 
mentary evidence  and  the  testimony  of  wit- 
nesses heard  in  open  court 

We  have  not  deemed  it  necessary  to  set  oat 
the  somewhat  voluminous  pleadings  In  de- 
tail, for  tlie  reason  that  the  question  whether 
executions  were  issued  upon  the  judgments 


*Fer  othar  eases  see  same  tople  and  section  NUKBKr  In  Dao.  ft  Am.  Diga.  1907  to  data,  *  Beportar  luiasaa 
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trlfhln  the  meaning  of  the  law,  bo  that  their 
lien -was  preserved  beyond  the  period  of  one 
year  from  the  date  of  tbetc  rendition,  Is 
dedsire  of  the  case.  Appellant's  contention 
Is  that  no  execution  was  Issued  upon  either 
Judgment  within  one  year  from  their  rendlr 
tion,.  within  the  meaning  of  the  law,;  that 
the  executions  Issued  were  not  delivered  to 
the  sheriff  to  be  executed,  bat  were  dellrer- 
-ed  to  blm  with  instructions  to  not  execute 
but  hold  them  until  their  return  day  and 
then  return  them,  and  that  this  could  not 
tatfre  the  effect  of  preserving  the  liens  of 
the  judgments  beyond  one  year,  but  was  the 
«ame  as  If  no  executions  had  been  issued 
within  the  year.  If  this  position  is  correct, 
U  would  follow  that  the  Judgmaits  were  .not 
liens  upon  the  property  involved  when  the 
conveyances  w^e  made  to  appellant,  Feb- 
ruary 28  and  March  9,  1901.  Appellees  de- 
ny- that  when  the  executions  Issued  December 
K,  189S,  and  June  17,  1889,  were  delivered  to 
the  sheriff.  Instructions  were  given  -  not  to 
execute  them,  but  to  hold  them  until,  their 
•return  day,  and  Insist  they  were  delivered 
to  be  executed,  and  the  sheriff  was  so  in- 
structed at  the  time. 

All  the  executions  issued  on  both  judg- 
jnents,  except  the  alias  issued  June  17,  1899, 
■on  the  Gouwens  Judgment,  were  delivered 
by  the  attorney  or  .agent  of  plaintiff  In  exe- 
.cotion  to  C.  L.  Harper,  execution  clerk  bi 
the  sheriffs  office,  who  noted  thereon  the 
^tlme  of  the  receipt,  the  fees  paid,  and  filed 
the  writ  and  entered  It  la  the  execution  dock- 
<et.  The  alias  execution  on  the  Gouwens 
Judgment  was  delivered  to  Mr.  Gneuwlch, 
Mr.  Harper's  assistant,  while  the  latter  was 
absent  at  lunch.  A  fee  of  75  cents  was  paid 
the  sheriff  by  plaintiff  in  execution  when  the 
first. execution  issued  on  the  Stelnbach  Judg- 
ment and  the  alias  wxit  issued  on  the  Gou- 
wens Judgment  were  delivered  to  him.  These 
•executions  were  both  returned  at  their  ex- 
piration. Indorsed:  "The  within  named  de- 
fendant not  found  and  no  property  of  the 
within  nameid  defendant  found  In  my  county 
■on  which  to  levy  this  writ,  I  therefore  re- 
itnm  the  same  no  property  found  and  no  part 
satisfied."    A  fee  of  10  cents  was  paid  the 

•  sheriff  when  the  execution  issued  November 
29.  1898,  was  delivered  to  him,  June  16. 
1899.  As  this  writ  had  expired  before  It 
was  received  by  the  sheriff,  it  was  returned 
by  him,  indorsed,  "Received  too  late  for 
service."    Harper  testified  he  was  execution 

•  clerk  in  the  sherlliC's  office  In  1898  and  1899, 
and  had  been  for  16  or  18  yeai;8  previous ; 
that  when  the  execution  Issued  on  the  Stein- 
bach  Judgment  December  3,  1898,  and  the 
alias  execution  issued  on  the  Gouwens  Judg- 
ment June  17,  1899,  were  delivered  and  the 
fee  paid,  no  Instructions  were  given  to  make 
a  demand  for  or  levy  upon  property;  that 
when  the  party  who  delivered  the  executioD 
issued  on  the  Stelnbach  Judgment  was  asked 
If  he  wanted  a  levy  made  he  said,  "no,"  and 

itbe  execution  .was  simply  filed  In  the  sheriff's 


office  and  permitted  to  remain  there  till  It 
expired.  The  witness  testified  that  from 
December,  1898,  to  December,  1889,  5,000  ex- 
ecutions were  received  In  the  sheriff's  office, 
all  of  which  i>assed  through  bis  hands,  ex- 
cept such  as  came  in  while  be  was  absent 
at  lunch.  He  stated  he  bad  an  Independent 
recollection,  in  every  instance,  of  a,  writ  be- 
ing received,  and  of  what  was  said  and  done; 
but  It  Is  aM>arent  from  his  whole  evidence 
that  his  testimony  was  based  more  upon  what 
he  testified  was  the  custom  of  the  office  and 
the  Instructions  given  him  by  the  sheriff 
than  upon  his  Independent  recollection  of 
the  particular  Instance.  It  was,  according 
to  his  testimony,  customary  to  ask  the  person 
who  delivered  an  execution  whether  a  levy 
was  to  be  made,  and.  If  It  was,  this  determin- 
ed the  fee  to  be  collected  In  advance.  The 
fee  allowed  by  law  for  receiving  and  fil- 
ing an  execution  and  allowing  it  to  expire 
without  any  effort  to  serve  it  or  levy  upon 
property,  and  then  returning  it,  could  not 
have  exceeded  20  cents,  but  the  witness  tes- 
tified his  instructions  from  the  sheriff  were 
to  collect  75  cents  on  all  executions  deliver- 
ed, and,  if  no  action  was  taken  under  the 
writ,  in  a  great  many  Instances  the  fee,  and 
In  some  cases  all  of  it  but  10  cents,  was  re- 
funded when  the  execution  was  returned, 
but  If  a  demand  for  property  was  to  be  made 
a  fee  of  $1.25  was  collected.  Harper  was 
not  present  when  the  alias  execution  on  the 
Gouwens  judgment  was  delivered  to  Gneu- 
wlcb,  his  assistant,  but  he  testified  he  gave 
his  assistant  the  same  instructions  the 
sheriff  had  given  him.  The  witness  stated 
that  the  fee  being  indorsed  on  the  writs  as 
collected  was  One  reason  why  he  reached  the 
conclusion  that  no  levy  was  desired  under 
them,  aud  that  he  supposed  It  was  principal- 
ly because  of  his  custom  to  ask  every  person 
who  delivered  an  execution  what  he  wanted 
done  with  It,  and  collected  a  fee  accordingly, 
that  be  could  tell  what  they  said.  Gneuwlch 
testified  that  when  executions  were  delivered 
to  falm  he  would  ask  the  person  delivering 
them  whether  a  demand  for  or  a  levy  on 
property  was  to  be  made,  and  that  the  fee 
collected  was  determined  by  the  Instructions 
given.  He  testified  the  only  Instructions  giv- 
en him  when  the  execution  Issued  on  the 
Gouwens  Judgment  was  delivered  was  to 
file  it ;  that  no  description  of  property  to  be 
levied  on  was  given  him,  and  that.  If  It  had 
been,  the  fee  would  have  been  $2.50.  He 
further  testified  that  he  had  no  independent 
recollection  of  what  was  said  and  done  at 
the  time  the  writ  was  delivered,  but  his  testi- 
mony was  based  upon  the  custom  of  the  of- 
fice, his  instructions  from  his  superior,  and 
the  Indorsements  made  on  the  writ  Fred- 
eric R.  De  Young,  on  behalf  of  appellees, 
testified  that  he  delivered  the  execution  Is- 
sued December  3,  1898,  on  the  Stelnbach 
Saigmeat,  to  Mr.  Harper  on  the  day  It  was 
Issued,  and  the  one  Issued  June-  17,  1899, 
on  the  Qouweos  Judgment,  to  Gnenwlcb  on 
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the  day  that  it  was  Issued ;  that  be  was  at- 
torney for  the  plalntlS  In  execution  In  the 
Stehibach  case,  and  that  he  delivered  the 
execution  in  the  Gouwens  case  to  Gneuwich 
for  Mr.  Greenacre,  attorney  for  the  plaintiff 
in  execution,  in  whose  office  he  had  formerly 
been.  De  Young  was  originally  one  of  the 
Bolicitors  for  appellees  In  this  case,  hut 
withdrew  from  It  by  leave  of  court  when 
the  demurrer  to  the  bill  was  overruled.  He 
testified  that  when  he  delivered  the  writs 
to  Harper  and  Gneuwich  be  paid  the  fee 
of  75  cents  in  each  case,  and,  In  reply  to 
an  Inquiry  as  to  what  should  be  done  with 
the  writs,  oaid  he  wanted  them  obeyed,  or 
words  to. that  effect — be  could  not  recall  the 
exact  language;  that  at  the  time  the  writs 
were  delivered  his  information  was  that  the 
Judgment  debtor  was  traveling  in  Iowa,  and 
he  did  not  give  the  sherlfF  his  address  or  any 
description  of  property  to  be  levied  on. 

If  ttie  contention  of  appellant  be  conceded 
to  be  correct,  that  an  execution  issued  and 
delivered  to  the  sheriff  with  Instructions 
not  to  execute  the  same  Is  no  more  effective 
to  preserve  the  lien  of  the  Judgment  beyond 
one  year  from  its  rendition  than  If  no  ex- 
ecution had  been  Issued  within  that  time, 
we  nevertheless  think  this  case  must  be  de- 
termined against  appellant  upon  the  ground 
that  the  proof  in  this  record  falls  to  show 
that  instructions  were  given  the  sheriff, 
when  the  writs  were  delivered,  not  to  ex- 
ecute t^em.  It  is  true,  no  instructions  were 
given  the  sheriff,  when  these  executions 
were  delivered,  about  levying  them  on 
any  particular  property,  but  we  understand 
the  law  to  be  that,  while  the  plaintiff  in 
execution  has  the  right  to  control  It  and 
give  the  sheriff  directions  about  executing  it, 
still  he  Is  not  bound  to  do  so.  When  the 
writ  Is  received  and  no  instructions  are  giv- 
en, it  is  the  duty  of  the  officer  to  proceed 
with  due  diligence  to  execute  it  "No  doubt 
a  prudent  plaintiff  would,  on  delivering  the 
writ  to  the  officer,  tal^e  pains  to  inform  him 
Vhere  property  subject  to  the  writ  could  be 
found,  and  would  at  all  times  co-operate  with 
the  officers  in  their  attempts  to  execute  the 
wTlt.  The  plaintiff  who  pursues  this  course 
places  the  officer  in  such  a  position  that  his 
failure  to  at  once  proceed  to  levy  gives  rise 
to  a  presumption  of  negligence.  But  plain- 
tiff is  not  bound  to  pursue  this  course.  He 
need  only  place  the  writ  in  the  officer's 
hands  for  service.  The  officer  must  then 
make  reasonable  search  and  inquiry."  Free- 
man on  Executions  (2d  Ed.)  §  252.  The 
same  principle  is  announced  in  Gilmore  t. 
Davis,  84  111.  487,  where  it  is  said  (page 
489):  "We  believe  the  doctrine  to  be,  as  the 
object  of  an  execution  is  to  obtain  satis- 
faction of  the  Judgment  on  which  it  Issues, 
on  its  delivery  to  the  proper  officer  it  gives 
to  the  creditor  a  priority,  because  the  law 
imposes  the  duty  upon  the  officer  to  execute 
it  without  delay." 

It  is  the  duty  of  a  sheriff  to  receive  an 


execution  when  tendered  him,  and  the  fail- 
ure of  a  Judgment  creditor  to  give  instruc- 
tions about  executing  it  is  not  sufficient  to 
render  the  writ  dormant  or  ineffecttve  to 
preserve  the  lien  of  the  Judgment.  In  tiiis 
case,  if  any  instructions  were  given  when 
the  writs  were  delivered,  they  were  given 
in  answer  to  inquiries  by  the  execution 
clerks  as  to  what  it  was  desired  should  be 
done  with  them.  Harper  and  Gneuwich  tes- 
tified they  were  told  not  to  execute  the 
writs  and,  while  Harper  testified  he  had  an 
independent  recollection  of  each  transaction 
when  writs  were  delivered  to  him,  the  fact 
that  these  transactions  occurred  in  large 
numbers  every  day,  and  the  further  fact 
that  his  whole  testimony,  taken  together, 
shows  that  he  was  testifying  more  from 
what  he  said  his  Instructions  were  and  the 
custom  of  the  office  than  from  any  Inde- 
pendent recollection  of  the  transaction,  was 
a  proper  matter  to  be  considered  by  the 
chancellor  in  determining  the  weight  to  be 
given  to  his  testimony.  The  same  is  also 
true  of  the  testimony  of  Gneuwich,  who  did 
not  claim  to  have  any  independent  recollec- 
tion of  the  transaction,  but  based  his  tes- 
timony on  instructions  given  him  and  the 
custom  of  the  office  in  such  matters.  De 
Young  testified  that  he  remembered  deliv- 
ering the  writs  issued  December  8,  1898,  on 
the  Steinbacb  Judgment,  and  June  17,  1899, 
on  the  Gouwens  Judgment,  and  what  was 
said  at  the  time.  He  does  not  pretend  to 
remember  the  exact  language,  but  says  the 
substance  of  it  was  that  when  asked  what 
should  be  done  with  the  writs  he  told  the 
officers  to  execute  them.  He  gives  some 
reasons  which  he  claimed  aided  him  in  re- 
membering the  transaction.  Whether  his 
testimony  should  be  given  greater  weight, 
under  all  the  circumstances,  than  that  of 
Harper  and  Gneuwich  was  a  proper  ques- 
tion for  determination  by  the  chancellor, 
who  saw  and  heard  the  witnesses  testily. 
In  such  cases  the  rule  Is  that  the  finding 
of  the  chancellor  will  not  be  disturbed  tm- 
less  It  is  clearly  contrary  to  the  weight  of 
the  evidence,  and  we  cannot  say  that  the 
decree  in  this  respect  was  not  Justified  by 
the  testimony. 

The  proof  showed  that  after  appellant  ac- 
quired the  conveyances  to  the  property  she 
redeemed  a  portion  of  the  lots  from  a  sale 
made  under  a  foreclosure  proceeding  to 
foreclose  a  mortgage  given  by  her  husband 
and  herself  May  12,  1897,  paying  $721.54  to 
make  said  redemption.  After  the  convey- 
ance to  appellant  by  her  husband  she  also 
paid  taxes,  or  at  least  a  portion  of  them, 
assessed  against  the  lots,  and  it  is  contend- 
ed that  the  decree  is  contrary  to  equity  in 
not  requiring  appellees  to  pay  to  appellant 
the  amount  of  money  expended  by  her  in 
the  payment  of  taxes  and  redemption  of  the 
lots  from  the  foreclosure  proceeding.  W^ 
do  not  think  this  contention  sound.  Appel- 
lant received  her  title  subject  to  the  liens 
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of  tbe  mortgage  and  the  existing  jndgmettts, 
of  which  she  was  bound  to  take,  notice.  It 
she  chose  voluntary  to  remove  an  Incum- 
brance that  bad  priority  over  tbe  judgment 
liens,  she  would  be  placed  In  no  better  posi- 
tion than  her  husband  would  have  been  if 
he  had  discharged  the  lien.  Equity  does 
not  require  a  Judgment  creditor  to  repay  a 
Judgment  debtor  taxes  assessed  against  tbe 
debtor's  land  and  paid  by  him  after  tbe 
Judgment  becomes  a  Uen  and  before  the 
land  is  seized  under  the  execution. 
.  We  are  of  opinion  the  decree  of  the  cir- 
cuit court  was  right,  and  it  is  affirmed. 
-  Decree  affirmed. 


(237  111.  616)  « 

COBE  V.  OUTER  et  al. 

(Snpieme  Court  of  Illinois.    Dec.  15,  1908. 
Rehearing  Denied  Feb.  3,  1909.) 

i.  CoTJBTS  (8  131*)—Rbceivb:ks— Appointment 

— JUBlSDICrlON— SUPKEIOB    COUBT    OF   COOK 

County. 

Homestead  and  Loan  AssociaticHi  Act 
fHurds  Rev.  St  1005,  p.  526,  c.  32,  J  91p),  S 
is,  providing  that  receivers  may  be  appointed 
upon  filing  a  petition  by  stockholders  in  the  cir- 
cuit court  of  the  county  in  which  the  associa- 
tion's principal  office  is  located,  etc.,  is  a  general 
grant  of  jurisdiction  to  the  circuit  court,  and 
under  Const,  art.  6,  |8  23,  24,  making  the  or- 
ganization and  the  powers  of  the  judges  of  the 
superior  court  and  of  the  circuit  court  of  Cook 
county  identical,  the  superior  court  has  the 
same  jurisdiction  to  appoint  such  a  receiver  as 
the  drcnit  court. 

[Ejd.  Note. — For  other  cases,  see  Courts,  Dec. 
Dig.  {  131.*] 

2.  Cotjbts  (§  36*)— Jtjbisdictiow  —  Pbesump- 
TioKs— Cocbts  of  Oenbbal  JuBisDicmoN— 
ExEBCiSE  OF  Special  Statutory  Powers. 
In  the  exercise  of  special  powers  conferred 
by  statute  and  not  exercised  according  to  the 
course  of  tbe  common  law,  a  court  oi  general 
Jurisdiction  does  not  differ  from  a  court  of  lim- 
ited and  spMal  jurisdiction,  and  nothing  will  be 
presumed  to  be  within  the  jurisdiction  which 
does  not  distinctly  appear  to  be  so,  it  being 
necessary  that  the  jurisdiction,  lioth  as  to  the 
subject-matter  and  as  to  the  persona  to  be  affect- 
ed by  it,  appear  by  tlie  record ;  but,  when  the 
special  powers  are  exercised  according  to  tbe 
course  of  the  common  law,  the  same  presump- 
tion of  jurisdiction  will  usually  attend  the  judg- 
ments of  the  court  as  in  cases  falling  within 
its  general  powers. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  ii  142-144 ;   Dec.  Dig.  |  36.*] 

8.   COSPOBATIONS   (I   eOO*)— DlBSOLUTIOW   AND 
•  FOBFETTCBE    OF   FEANCHIBB— JUBISDICTION— 

.  Equity. 

Courts  of  chancery  have  no  jurisdiction,  in 
the  absence  of  statute,  to  decree  dissoiution  of  a 
corporation  by  declaring  a  forfeiture  of  its 
franchise ;  but  such  jurisdiction  may  be  confer- 
red upon  them  by  statute. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Wg.  8  2421 ;   Dec  Dig.  »  609.»I 

4.  Coubts  (8  3o*)— JuBisDicTiON  —  Pbesump- 
TioNS— Courts  of  General  Jurisdiction— 
Equity— Appointment  of  Receives. 

Courts  of  equity  have  always  had  jurisdic- 
tion to  enforce  the  proper  administration  of 
trusts,  to  prevent  and  correct  fraud  and  mis- 
management of  trustees  and  agents  of  corpora- 


tions in  control'  of  their  affairs,  and  to  a:Qpoint 
receivers,  and  Homestead  and  Loan  Association 
Act  (Hurd's  Rev.  St.  1905,  p.  526,  c.  32,  S  91p), 
§  25,  giving  power  to  appoint  receivers  of  such 
associations  upon  petition  of  a  certain  number 
of  stockholders,  is  not  in  derogation  of  common 
law,  nor  summary;  but  the  power  is  to  be  ex- 
ercised in  the  usual  form  of  chancery  proceed- 
ings, and  merely  extends  the  court's  former 
jurisdiction  to  furnish  a  new  remedy,  where  the 
existing  one  was  inadequate,  8to<^olders  hav- 
ing the  right,  without  statute,  to  tbe  protection 
of  a  court  of  equity  against  fraudulent  misman- 
agement of  the  corporate  affairs,  and  hence  the 
same  presumption  of  the  court's  jurisdiction  ot>- 
tains  in  suits  under  that  section  as  in  cases 
falling  within  its  general  powers,  and  jurisdic- 
tion does  not  depend  upon  the  record  showing 
that  the  requirement  of  the  section  that  the 
petition  be  sworn  to  and  a  cost  bond  filed  was 
complied  with. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  88  140,  141,  145,  146 ;   Dec  Dig.  8  35.»] 

5.  Usury  (8  117*)  —  Evidence  —  Burden  of 
Pboof. 

The  burden  is  upon  a  party  urging  usury 
as  a  defense  to  establish  it  with  reasonable 
clearness. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  8  328;    Dec  Dig.  8  117.*] 

6.  Usury  (8  53*)— Attorney  Fee  fob  Exam- 
ining Abstract  of  Title. 

Where  a  loan  was  made  at  the  full  legal 
rate  of  interest,  a  deduction  from  the  amount 
loaned,  of  attorneys'  fees  for  examining  the  ab- 
stract of  title,  was  not  usurious. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent 
Dig.  i  115 ;  Dec  Dig.  8  53.»1 

7.  UsuBY  (8  45*)  —  Deducting  Intebest  nr 
Advance. 

Where  a  loan  was  made  at  tbe  full  legal 
rate  of  interest,  deducting  the  interest  in  ad- 
vance was  not  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent. 
Dig.  8  08 ;   Dec.  Dig.  8  45.»1 

Error  to  Appellate  Court,  Second  District, 
on  Appeal  from  Circuit  Court,  Rode  Island 
County;    Emery  C.  Qraves,  Judge. 

BUI  by  Ira  M.  Cobe  against  B.  H.  Ouyer 
and  others.  From  a  Judgment  of  the  Appel- 
late Court  for  the  Second  District  (ISO  111. 
App.  592),  affirming  a  decree  for  complain- 
ant, defendants  bring  error.    Affirmed. 

J.  T.  Kenworthy  and  S.  B.  Kenworthy,  for 
plaintitrs  in  error.  S.  W.  Swabey  (W.  R. 
Moore,  of  counsel),  for  defendant  in  error. 

DUNN,  J.  This  writ  of  error  Is  prosecut- 
ed to  reverse  a  Judgment  of  the  Appellate 
Conrt  affirming  a  decree  of  foreclosure  of 
a  mortgage. 

The  plalntlfTs  In  error  executed  a  mort- 
gage, dated  September  1,  1899,  for  910,000, 
to  the  Masonic  Mutual  Savings  &  Loan  As- 
sociation, a  corporation  organized  under  the 
homestead  and  loan  association  act.  After- 
ward a  receiver  was  appointed  for  the  as- 
sociation by  the  superior  court  of  Cook 
county,  to  whom  all  Its  assets  were  conveyed, 
and  the  receiver,  under  tbe  order  and  upon  . 
tbe  approval  of  the  court,  sold  and  assigned 
to  defendant  in  error  all  the  assets  of  the 
association,   Including  this  mortgage.     Two 
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defenses  were  relied  upon  in  die  drcnit 
court,  and  the  refusal  to  recognize  them  con- 
stitutes the  error  complained  of  here.  It 
was  claimed  by  the  plaintiffs  In  error  that 
the  defendant  in  error  had  acquired  no  title 
to  the  mortgage,  or  to  the  Indebtedness  se- 
cured by  it,  by  virtue  of  the  conveyance  to 
the  receiver  and  by  the  receiver  to  him,  be- 
cause the  superior  court  bad  no  Jurisdiction, 
and  its  decree  was  therefore  void.  Tlie  oth- 
er defense  was  usury. 

The  receiver  was  appointed  under  the  au- 
thority given  by  section  25  of  the  Homestead 
and  Loan  Association  Act  (Hurd's  Rev.  St 
1905,  p.  526,  c  32,  {  91p),  which  reads  as  fol- 
lows: "Receivers  may  also  be  appointed, 
whenever  nine  or  more  shareholders  of  any 
association  shall  file  a  petition  In  the  circuit 
court  of  the  county  In  which  the  principal 
office  of  such  association  is  located,  setting 
forth  the  facts  relied  upon  for  the  appoint- 
ment of  a  receiver.  Such  petition  ^hali  be 
subscribed  and  sworn  to  by  such  petitioners, 
and  shall  be  accompanied  by  a  good  and  suf- 
ficient bond,  conditioned  for  the  payment  of 
all  fees,  expenses  and  attorney's  fees  in- 
cident to  such  proceeding  or  proceedings,  in 
the  event  the  allegations  set  forth  in  the  peti- 
tion shall  not  be  sustained,  the  amount  of 
such  bond,  and  the  sureties  thereof,  shall  be 
approved  by  the  court,  and  the  cause  shall 
thereupon  proceed  as  other  causes  In  equity." 
It  Is  argued  that  this  section  confers  juris- 
diction on  the  circuit  court  alone,  and  not 
upon  the  superior  court  In  Jones  v.  Albee, 
70  III.  34,  it  was  held  that  by  virtue  of  the 
provisions  of  sections  23  and  24  of  article  6 
of  the  Constitution  the  superior  court  and 
the  circuit  court  were  placed  uiion  precisely 
the  same  footing,  and  tliat  the  organization 
of  the  two  courts,  and  the  powers  of  the 
judges  thereof,  were  identically  the  same. 
"Indeed,  under  the  Constitution  there  Is  no 
distinction,  except  in  name,  between  the  su- 
perioi;  court  of  Cook  county  and  the  circuit 
court  of  Cook  county.  Both  courts  have  the 
same  jurisdiction  and  exercise  the  same  pow- 
ers." Berkowitz  v.  Lester,  121  III.  99,  11  N. 
E.  860.  So  in  Samuel  v.  Agnew,  80  IlL  558t 
it  was  said  the  superior  court  and  the  circuit 
court  were  practically  branches  of  tiie  same 
court  The  suj)erior  court  is  in  legal  effect 
a  circuit  court,  and  where  a  special  statutory 
Jurisdiction  is  conferred  on  either  court  th^ 
other  will  by  the  same  act  acquire  a  like  Ju- 
risdiction. Chicago  &  Northwestern  Railway 
Co.  V.  Chicago  &  Evanston  Railroad  Co.,  112 
111.  689.  The  fact  that  the  language  of  the 
section  requires  the  petition  to  be  filed,  in 
the  circuit  court  of  the  particular  coun^  in 
which  the  principal  office  of  the  association 
is  located  does  not  affect  the  question.  The 
section  is  a  general  grant  of  jurisdiction  to 
the  circuit  court  limiting  the  venue  to  the 
county  of  the  location  of  the  association 
involved. 

But  it  is  further  argued  that  if  the  supe- 
rior court  lias  Jurisdictton  «f  ttie  subject-mat- 


ter, under  section  25,  It  cannot  1M  held  to 
have  had  jurisdiction  of  the  particular  case 
in  which  the  receiver  was  appointed,  beeaus» 
the  facts  necessary  to  the  ezerdse  of  such 
jurlsdictlan  do  not  affirmatively  appear  on 
the  record.  The  position  of  the  plakktlffs  in 
error  is  that  in  appointing  a  receiver  under 
section  26  the  court  though  one  of  general 
jurisdiction,  exercises  a  special  statutory  jn> 
risdlctlon,  and  that  every  fact  necessary  to 
its  exercise  must  fully  appear.  The  section 
requires  a  petition  of  nine  or  more  share- 
holders, subscribed  and  sworn  to  by  them,  to 
be  filed,  accompanied  by  a  bond  for  the  pay- 
ment of  costs  and  attorney's  fees  if  the  al- 
legations of  the  petition  are  not  sustained, 
and  since  the  record  of  the  proceeding  in  the 
superior  court  for  the  appointment  of  the  re- 
ceiver does  not  show  that  the  petition  was 
sworn  to  by  all  of  the  nine  petitionees,  or 
that  it  was  accompanied  by  a  bond,  It  is  In- 
sisted that  the  record  falls  to  show  any  Ju- 
risdiction in  the  superior  court  and  its  rec- 
ord is  therefore  void. 

It  is  true  that  In  the  exercise  of  special 
powers  conferred  by  statute  and  not  exer- 
cised according  to  the  course  of  the  OMn- 
mon  law  a  court  of  general  jurisdiction  does 
not  differ  from  a  court  of  limited  and  spe- 
cial jurisdiction,  and  that  nothing  will  be 
presumed  to  be  within  the  jurisdiction  whtdi 
does  not  distinctly  appear  to  be  so.  The 
Jurisdiction  in  such  cases,  both  as  to  the  sub- 
ject-matter and  as  to  the  persons  to  be  affect- 
ed by  It  must  appear  by  the  record.  The 
rule  Is  laid  down  in  many  decisions.  Watts 
V.  Dull,  184  111.  86,  56  N.  E.  803,  75  Am.  St 
Rep.  141;  Payson  v.  People,  175  111.  267, 
61  N.  B.  588;  Chicago  &  Northwestern  RaU- 
way  Co.  V.  Gait  133  111.  657,  23  N.  E.  426, 
24  N.  B.  674;  Munroe  v.  People,  102  IlL 
406;  Johnson  t.  Von  Kettler,  84  111.  815; 
Morse  v.  Presby,  25  N.  H.  298;  Oalpln  v. 
Page,  IS  WaU.  350,  21  L.  Ed.  959.  But  as 
was  said  by  the  court  In  the  case  last  cited: 
"The  qualification  here  made,  that  the  spe- 
cial powers  conferred  are  not  exercised  ac- 
cording to  the  course  of  the  common  law,  is 
Important  When  the  special  powers  con- 
ferred are  brought  into  action  according  to 
the  course  of  that  law — that  Is,  in  the  usual 
form  of  common-law  and  chancery  proceed- 
ings— by  regular  process  and  personal  serv^ 
ice  where  a  personal  Judgment  or  decree  is 
asked,  or  by  seizure  or  attachment  of  the 
property  where  a  Judgment  In  rem  Is  sought, 
the  same  presumption  of  Jurisdiction  wUl 
usually  attend  the  Judgments  of  the  court  as 
in  cases  falling  within  Its  general  powers." 
To  the  same  effect  is  the  case  of  Harvey  t. 
Tyler.  2  Wall.  828,  17  L.  Ed.  871. 

Courts  of  chancery  have  no  jurisdiction.  Id 
the  absence  of  statutory  anthority,  to  de- 
wee  a  dissolution  of  a  corporation  by  de- 
claring a  forfeiture  of  Its  franchise.  Wheel- 
er V.  Pnllman  Iron  &  Steel  Co.,  143  111.  197, 
82  N.  B.  420,  17  L.  R.  A.  818;  People  y. 
Weigley,  156  111.  491.-40  N.  B.  30a     Bv 
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such  jurledictlon  tnay  be  conferred  upoii 
courts  of  chancery  by  statafe.  Chicago  In* 
demnity  ABS'n  ▼.  Hunt,  127  111.  267,  20  N.  B. 
05,  2  L.  R.  A.  549 ;  Hunt  t.  Le  Grand  Roll- 
er Skating  Rkik  Co.,  143  111.  118,  82  N.  B. 
525.  The  power  of  the  snperlor  court  to 
exerclBe  JarlBdIction  in  the  enlt  for  the  dls- 
solution  of  the  corporation  is  derived  from 
section  25  of  the  Homestead  and  Loan  As- 
sociation Act.  But  sncfa  power  is  n6t  in  dero- 
gation of  the  common  law  and  is  not  sum- 
mary, bnt  is  exercised  in  the  nsual  form  of 
chancery  proceedings.  Conrts  of  equity  have 
always  had  Jurisdiction  to  enforce  the  proper 
administration  of  trusts,  to  prevent  and  cor- 
rect fraud  and  mismanagement  of  trustees 
and  of  the  agents  of  corporations  in  control 
of  their  affairs,  and  to  appoint  receivers,  and 
the  effect  of  the  statute  Is  merely  to  extend 
this  jurisdiction  to  meet  new  necessities  and 
furnish  a  new  remedy  in  cases  where  the 
remedy  already  existing  was  inadequate. 
Stodcholders  had  the  right,  Without  any  stat- 
ute, to  call  upon  a  court  of  equity  to  protect 
them  against  the  fraudulent  mismanagement 
of  the  affairs  of  the  corporation.  Wheeler 
T.  Pullman  Iron  &  Steel  Co.,  supra.  The  stat- 
ute merely  extended  this  right  to  include 
other  cases  of  an  equitable  nature.  The  re- 
quirement that  thebill  sbaU  be  sworn  to  and 
a  cost  bond  filed  is  a  raVi  of  procedure,  and 
the  Jurisdiction  of  the  court  does  not  de- 
pend upon  the  record  showing  that  such  rale 
was  compiled  with.  In  Ward  v.  Farwell,  97 
111.  593,  a  receiver  for  an  insurance  company 
had  been  appointed  by  the  circuit  court  upon 
a  petition  by  the  auditor  of  public  accounts, 
under  a  statute  atitborlelng  such  action.  In 
a  suit  brought  by  the  receiver  against  the 
stockholders  to  enforce  payment  for  their 
stock,  It  was  held  that  while  the  act  con- 
templated a  final  decree  dissolving'  the  cor- 
poration or  restratoing  it  from  transacting 
further  business  before  a  receiver  should  be 
appointed,  yet  the  Appointment  of  the  re- 
ceiver before  ftn«il  decree  was  not  void,  but 
was  an  Irregularity  which  the  defendants 
could  not  take  advantage  of. 

The  bond  given  by  plaintiffs  in  error  for 
the  repayment  of  the  $10,000  borrowed  re- 
quired the  monthly  payment  of  $50  dues  on 
stock  and  $58.34  Interest,  being  at  the  rate  of 
7  per  centum  per  annum;  but  the  plaintiffs 
in  error  insist  that  the  following  clause  ap- 
pearing In  the  bond  made  it  usurious:  "And 
it  Is  further  provided  that  twelve  or  more 
stock  payments  shall  be  applied  upon  said 
loan  after  deducting  all  sums  and  charges 
advanced."  It  is  urged  that  this  clause  re- 
quired the  application  of  the  payments  fOr 
dues  on  the  principal  of  the  loan  as  often  as 
12  payments  were  made,  without  any  rMnc- 
tlon  in  the  interest  payment  The  meaning 
of  the  clause  Is  obscure.  If  the  payments 
were  to  be  applied  as  the  plaintiffs  In  error 
claim,  the  effect  would  be  to  reduce  the  In- 


terest payment  pro  rata,  though  not  express- 
ly stated,  and  the  plaintiffs  would  be  en- 
titled to  credit  for  the  withdrawal  value  of 
their  shares.  The  burden  of  proof  was  on 
the  plaintiffs  in  error  to  establish  usury,  and 
they  must  make  it  appear  with  reasonable 
clearness.  The  deduction  of  attorney's  fees 
for  the  examination  of  the  abstract  was  not 
usurious.  Ammondson  v.  Ryan,  111  111.  50tf. 
Neither  was  the  deduction  of  interest  tn 
advance.  Brown  v.  Scottish-American  Mort- 
gage Ca,  110  111.  285.  The  dues  for  six 
months,  $300,  were  retained  by  the  associa- 
tion. Plaintiffs  in  errw  did  not  protest 
against  It  It  was  probably  done  with  their 
consent  There  Is  no  evidence  that  it  was 
done  as  «  shift  or  device  to  take  more  inteif- 
est  than  allowed  by  law.  The  evidence  does 
not  riiow  the  loan  to  have  been  usurious. 

The  decree  was  right,  and  the  Judgment  of 
the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


(OT  ni.  S13> 
SHACKLEFORD  et  al.  v.  BENNETT  et  aL 
(Supreme  Court  of  Illinois.    Dec.  15,  1908. 
Rehearing  Denied  Feb.  5,-  1909.) 

iNJCRCnon    (J  286*)— LlABIMTT    OK    BOWD— 

ACOBUAI.  OF  Caubb  Or  AcnoN. 

Notwithstanding  Laws  1861,  p.  133,  |  1,  as 
amended  in  1874  (Rev.  St  1874,  c.  69,  J 12),  pro- 
viding that  where  an  injunction  is  dissolved,  the 
coart  before  final  disposition  of  the  cause  shall 
assess  da.mageB,  but  providing  that  a  failure  to 
make  such  assessment  shall  not  bar  an  action  cm 
the  injunction  bond,  an  action  on  an  injunction 
bond  Obligating  the  parties  thereto  to  pay  "all 
SQcb  costs  and  damages  as  shall  be  awarded"  to 
defendant  in  case  the  injunction  is  diBsolved 
may  be  maintained  at  any  time  after  the  dis- 
solntion  of  an  injunction,  though  the  injunction 
action  is  still  pending. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  J  535;    Dec.  Dig.  i  235.*] 

AK)eal  from  Aiqpellate  Court  First  Dis- 
trict, on  Error  to  the  Municipal  Court  of  Chi- 
cago;  Arnold  Heap,  Judge 

Action  by  Myrtle  S.  Bennett  and  another 
against  Charles  Bhackleford  and  others. 
From  a  Ji^ment  for  plaintiffs,  defendants 
appeal.  Affirmed  by  the  Appellate  Court 
and  referred  to  the  Supreme  Court  on  a  cer- 
tificate of  importance.    Affirmed. 

C.  D.  F.  Smith  and  W.  P.  Black,  for  ap- 
pellants.   Quin  O'Brien,  for  appellees. 

VICKBRS,  J.  This  was  an  action  of  debt 
brought  in  the  municipal  court  of  Chicago  by 
Myrtle  S.  Bennett  and  Alanson  C.  Noble 
against  Charles  Shackleford  and  others  upon 
an  injunction  bond  executed  by  defendants. 
A  Judgment  was  recovered  by  plaintiffs  be- 
low for  $125,  Which  Judgment  has  been  af- 
firmed by  the  Appellate  Court  for  the  First 
District  The  case  comes  to  this  court  from 
the  Appellate  Court  upon  a  certificate  of  im- 
portance. 

On  August  7,  1906,  Charles  Shackleford 
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filed  a  bill  In  th6  superior  court  of  Cook 
county  to  enjoin  the  further  prosecution  of 
A  salt  then  pending  against  him  before  a  jus- 
tice of  the  peace.  An  order  was  made  for  a 
temporary  injunction,  and  the  bond  In  suit  in 
this  case  was  executed  in  the  penal  sum  of 
$400.  The  injunction  bond  was  In  the  usual 
form,  the  condition  of  which  was  as  follows : 
"The  condition  of  the  above  obligation  is 
such  that  if  the  above  bounden  Charles 
Shackleford,  William  P.  Black  and  James 
Donovan,  their  executors  or  administrators, 
or  any  of  them,  shall  and  do  well  and  truly 
pay  or  cause  to  be  paid  to  said  Myrtle  S. 
Bennett  and  Alanson  C.  Noble,  their  heirs, 
executors,  administrators  or  assigns,  all  such 
costs  and  damages  as  shall  be  awarded  to 
any  one  or  more  of  said  defendants,  joint- 
ly or  severally,  against  the  said  complainant 
in  case  the  said  injunction  shall  be  dissolved, 
then  the  i^ve  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue." 
The  appellees  answered  the  bill,  and  on  De- 
cember 10,  1906,  procured  an  order  dissolv- 
ing the  injunction.  On  December  12th,  appel- 
lees filed  their  suggestions  of  damages  In  the 
superior  court,  but  no  damages  were  In  fact 
assessed  prior  to  the  commencement  of  this 
suit  upon  the  bond.  Afterwards,  on  the  20th 
of  December,  the  present  action  on  the  in- 
junction bond  was  commenced  in  the  munic- 
ipal court.  On  March  6,  1907,  the  court  in 
which  the  Injunction  proceeding  was  pend- 
ing sustained  a  demurrer  to  Shackleford's 
bill  and  dismissed  the  cause  out  of  court. 

The  only  question  which  we  regard  as 
open  for  consideration  in  this  court  is  wheth- 
er this  action  on  the  injunction  bond  can  l>e 
maintained  before  the  final  disposition  of  the 
chancery  proceeding  in  which  It  was  filed. 
Appellants  contend  that  the  law  is  that  a 
right  of  action  on  an  injunction  bond  does 
not  accrue  until  there  has  been  a  final  decree 
In  the  suit  in  which  the  Injunction  was  ob- 
tained and  the'  bond  executed,  and  that  the 
ri^ht  of  action  does  not  accrue  immediately 
upon  the  dissolution  of  the  injunction.  Ap- 
pellees contend  that  Immediately  upon  the 
dissolution  of  the  injunction  the  right  of  ac- 
tion accrued  to  them  on  the  bond,  and  that 
such  right  is  not  dependent  upon  the  final 
disposition  of  the  cause  wherein 'such  Injunc- 
tion was  Issued.  Numerous  authorities  out- 
side of  this  state  are  cited  by  the  appellants 
which  apparently  sustain  their  contention, 
and  it  is  their  contention  that  such  rule  ob- 
tains here. 

There  is  an  apparent  conflict  between  the 
decisions  of  this  court  upon  this  question,  but 
a  careful  examination  of  the  statutes  in  force 
at  the  different  times  when  this  question  has 
been  before  this  court  will  show  that  the 
supposed  conflict  is  entirely  due  to  the  dif- 
ference that  existed  In  the  statutes.  Under 
the  statute  of  1845  it  was  not  necessary  that 
-the  court,  after  dissolving  an  Injunction, 
should,  before  the  final  disposition  of  the 
dita,  assess  damages,  and  It  was  held  In 


Hlbbard  v.  McKlndley,  28  111.  240,  that  the 
assessment  of  damages  by  the  court  which 
had  Issued  the  Injunction  was  not  necessary 
before  bringing  a  suit  at  law  upon  the  bond. 
In  1861  the  statute  was  changed,  whereby  It 
was  provided  "that  in  all  cases  where  an  In- 
junction is  dissolved  by  any  court  of  chan- 
cery in  this  state,  the  court,  after  dissolving 
such  injunction  and  before  final  disposition 
of  the  suit,  upon  the  party  claiming  damages 
by  reason  of  such  Injunction  suggesting  in 
writing  the  nature  and  amount  thereof,  shall 
hear  evidence  and  assess  sucb  damages  as 
the  nature  of  the  case  may  require  and  to 
equity  appertain  to  the  party  damnified  by 
such  injunction,  and  may  award  execution  to 
collect  the  same."  Laws  1861,  {1,  p.  133. 
Under  this  statute  it  was  held  in  Brownfleld 
V.  Brownfleld,  58  111.  152,  that  the  assess- 
ment of  damages  by  the  court  issuing  the  in- 
junction was  a  condition  precedent  to  the 
right  to  malntaio  an  action  at  law  upon  the 
bond,  and  a  similar  holding  was  made  in 
Mix  V.  Vail,  86  111.  40;  and  in  Terry  v. 
Hamilton  Primary  School,  72  III.  476,  it  was 
held  Improper  to  assess  damages  until  the 
final  disposition  of  the  case,  where  the  only 
prayer  of  the  bill  was  for  an  injunction.  It 
was  there  said  (page  479  of  72  111.) :  "The 
only  prayer  of  tbe  bill  was  for  an  injunc- 
tion, and,  although  by  affidavits  and  other 
proofs  It  might  appear  to  be  eminently  prop- 
er to  disaolre  the  Injunction  temporarily 
granted,  still  on  a  final  hearing  evidence 
might  have  been  adduced  requiring  tliat 
there  should  be  a  perpetual  injunction." 

It  thus  appears  that,  while  the  law  of 
1861  was  in  force  and  unmodified,  the  rule  in 
this  state  was  that  a  suit  could  not  be  main- 
tained on  an  Injunction  bond  until  after 
there  had  been  au  assessment  of  damages  by 
the  court  granting  the  injunction,  and  that 
in  bills  for  injunctions  only  no  assessment  of 
damages  could  be  made  until  final  disposition 
of  the  case,  from  which  it  would  seem  neces- 
sarily to  follow  that,  until  there  had  been  an 
assessment  of  damages  and  a  final  disposi- 
tion of  the  principal'  case,  no  action  at  law 
could  have  been  maintained  upon  an  injunc- 
tion bond,  particularly  in  a  case  where  the 
only  relief  sought  was  an  Injunction.  In 
1874  the  Legislature  added  a  proviso  to  the 
law  of  1861,  to  the  eftect  that  a  failure  to 
assess  damages  by  the  court  issuing  the  In- 
junction should  not  operate  as  a  bar  to  an 
action  upon  the  Injunction  bond.  Rev.  St 
1874,  c.  69,  S  12.  Since  the  addition  of  this 
proviso  this  court  has  gone  back  to  the 
doctrine  of  Hlbbard  v.  McKlndley,  supra, 
and  other  cases  In  line  with  it,  and  the  rule 
now  adhered  to  is  that  upon  the  dissolution 
of  an  injunction  there  is  an  immediate  cause 
of  action  upon  the  bond  accruing  to  the  party 
against  whom  the  Injunction  was  directed 
for  the  costs  and  damages  sustained  in  and 
about  the  dissolution  of  such  injunction,  and 
the  fact  that  the  court  has  failed  to  assess 
damages  or  finally  dispose  of  tbe  case  la  no 
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defense  to  such  action.  Keith  v.  Henkleman, 
178  111.  137,  50  N.  E.  692.  This  rule  gives 
the  party  damnified  the  benefit  of  the  condi- 
tion In  tlie  bond.  Appellants'  agreement  In 
the  bond  is  that  they  will  pay  all  costs  and 
damages  that  may  be  sustained  upon  the  dis- 
solution of  the  Injunction.  When  It  was 
shown  that  the  Injunction  had  been  dissolv- 
ed and  costs  and  damages  sustained,  appel- 
lees were  immediately  entitled  to  action  for 
the  breach  of  the  bond.  The  only  damages 
claimed  were  for  attorney  fees  In  connection 
with  the  dissolution  of  the  Injunction. 

The  judgment  of  the  Appellate  Court  for 
the  First  District  Is  free  from  error,  and  the 
same  is  accordingly  afl^rmed. 

Judgment  affirmed. 


(237  III.  527) 
PEOPLE  ex  rel.  HEALY,  State's  Atty.,  y. 
BARRIOS. 
(Supreme  Court  of  Illinois.    Dec  15,  1908.    Re- 
hearing Denied  Feb.  3,  1909.) 

L  Attobney  and   Client  (S  53*)  —  Disbab- 

MENT  Pboceedinqs— Evidence. 

Evidence  in  disbarment  proceedings  con- 
sidered, and  hdd  to  establish  the  misconduct  of 
the  attorney  as  to  his  client,  authorizing  disbar- 
ment. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {  76;  Dec.  Dig.  i  53.*] 

2.  Attobnbt  and  Client  (J  42*)-- Ground 
POB  Disbarment— Deception  os"  Court. 
Procuring  an  original  order  for  the  pay- 
ment of  alimony  in  a  divorce  suit  b^  fraud  and 
misrepresentation  is  a  ground  for  disbarment. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Cliwit,  Cent  Dig.  S  54 ;  Dec.  Dig.  {  42.*] 

Disbarment  proceedings  by  the  People  ex 
rel.  John  Healy,  State's  Attorney,  against 
Federico  M.  Barrios.    Disbarment  ordered, 

Tbls  is  a  proceeding  fop  the  disbarment  of 
Federico  M.  Barrloa,  a  member  of  the  bar 
eng^aged  In  the  practice  of  his  profession  In 
Chicago.  The  Information  was  filed  at  the 
relation  of  certain  members  of  the  bar  con- 
stltutlDg  the  grievance  committee  of  the 
Chicago  Bar  Association,  and,  aa  amended, 
charges: 

First.  That  respondent  '^  was  employed 
about  August,  1904,  by  one  Emma  Heisler, 
of  the  city  of  Chicago,  In  a  divorce  proceed- 
ing Instituted  against  her  by  her  husband; 
that,  by  an  oral  agreement  made  by  the 
parties  at  the  Ome,  Mrs.  Heisler  was  to  pay 
respondent  |25  In  full  for  his  services;  that 
$10  was  paid  at  the  time;  that  Mrs.  Heisler 
was  a  washerwoman,  of  very  small  means, 
and  thereafter.  In  ordw  to  pay  the  balance 
of  said  fee!,  'she  began  doing  respondent's 
washing,  devoting  one  day  In  each  weeic  to 
that  work  from  August,  1904,  to  December, 
1006;  that  shortly  after  the  employment  of 
respondent  Mrs.  Heisler  paid  him  the  fur- 
ther sum  of  |10;  that  subsequently  various 
sums  of  money  were  allowed  Mrs.  Heisler 


as  solicitor's  fees  In  the  proceeaing,  amount- 
ing to  $70;  that  Mrs.  Helsler's  husband  was 
required  by  order  of  court  to  pay  her  as 
alimony,  during  the  pendency  of  the  divorce 
suit,  $3  per  week;  that  the  order  for  its 
payment  was  procured  by  respondent  with- 
out Mrs.  Helsler's  knowledge;  that  the  pay- 
ments of  alimony  were  made  by  complainant 
In  the  divorce  suit  to  the  clerk  of  the  comt, 
and  were  collected  from  the  clerk  by  re- 
spondent, and  retained  by  him,  to  tlie  amount 
of  $81,  of  all  of  which  Mrs.  Heisler  was 
Ignorant;  that  the  services  of  Mrs.  Heisler  as 
a  washerwoman  for  one  day  in  the  week,  for 
116  weeks,  were  worth  $1.50  per  day,  or  a 
total  sum  of  $174,  which,  together  with  the 
amoimts  collected  by  respondent,  paid  by  ot- 
der  of  the  court  as  solicitor's  fees,  the  amount 
of  alimony  allowed  Mrs.  Heisler,  collected 
by  respondent,  and  the  cash  paid  him  by  her, 
made  a  total  sum  received  by  him  of  $345, 
and  that,  although  respondent  was  only  en- 
titled to  $25,  he  had  failed  to  account  to 
Mrs.  Heisler  for  the  money  received  by  him 
In  excess  of  that  amount,  but  fraudulently 
converted  It  to  his  own  use.  The  Informa- 
tion further  alleged  that  respondent  claimed 
be  and  Mrs.  Heisler  made  an  agreement  In 
October,  1905,  by  which  he  was  to  receive, 
in  addition  to  the  amount  paid  him  in  cash 
by  her,  all  moneys  collected  In  the  divorce 
proceeding  from  her  husband,  as  alimony  or 
otherwise,  but,  notwithstanding  said  agree- 
ment, the  information  charges  that  at  va- 
rious times  after  October,  1905,  and  up  to 
October,  1906,  respondent  falsely  and  fraud- 
nlentiy  represented  to  the  circuit  court  that 
the  alimony  ordered  to  be  paid  In  said  pro- 
ceeding was  for  the  use  of  Mrs.  Heisler  and 
her  children,  and  to  be  used  for  their  living 
expenses. 

Second.  That  the  respondent  was,  on  the 
3d  day  of  February,  1900,  Indicted  by  a 
grand  Jury  of  the  criminal  court  of  Cook 
cotmty  for  unlawfully  making  an  assault 
upon  one  Cora  D.  Carson,  a  female,  with  In- 
tent feloniously  and  forcibly  to  ravish  and 
carnally  know  her  against  her  will;  that 
thereafter  .respondent  entered  a  plea  of  not 
guilty  to  said  indictment,  but  afterwards 
withdrew  said  plea  and  entered  a  plea  of 
"guilty  of  assault  In  manner  and  form  as 
charged  In  said  Indictment";  that  evidence 
was  heard  by  the  court  and  a  judgment  en- 
tered, against  respondent  that  he  pay  a  fine 
of  $100  and  costs  and  stand  committed  until 
the  fine  and  costs  were  paid,  wherefore  the 
Information  allies  that  the  respondent's 
license  as  an  attorney  and  counselor  at  law 
should  be  revoked  and  canceled  and  his 
name  stricken  from  the  roll  of  attorneys  of 
this  court 

Respondent's  answer  to  the  first  charge 
In  the  Information  denies  that  he  agreed  to 
take  Mrs.  Helsler's  case  for  $25,  and  alleges 
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the  agreement  was  that  he  was  to  receive  a 
reasonable  fee  out  of  the  money  coUectea  in 
the  divorce  proceedings.  Respondent  denies 
that  Mrs.  Helsler  washed  for  him,  in  pay- 
ment of  his  fees,  116  weeks,  but  alleges  that 
every  time  she  did  wash  for  blm  he  paid  her 
for  her  services,  and  that  during  the  time  she 
claims  to  have  washed  for  respondent  he 
had  four  other  washerwomen.  The  answer 
alleges  that  prior  'to  respondent's  engagement 
by  Mrs.  Helsler  In  the  divorce  suit  he  rep- 
resented her  before  a  police  magistrate  in 
a  proceeding  Instituted  by  her  against  her 
husband  for  wife  abandonment,  on  account 
of  which  she  became  Indebted  to  him  for 
services  In  the  sum  of  $30;  admits  that  he 
collected  $20  as  solicitor's  fees  from  Mrs. 
Helsler's  husband,  but  denies  that  be  col- 
I^ed  $70;  admits  that  he  collected  $81  as 
alimony,  a  part  of  which  he  applied  on  the 
expenses  of  the  divorce  proceedings,  and 
avers  that  this  was  done  with  the  consent  of 
Mrs,  Helsler.  Respondent  denies  that  he  ob- 
tained an  order  for  the  payment  of  alimony 
without  the  knowledge  of  Mrs.  jlelsler,  and 
avers  that  out  of  the  $81  collected  by  re- 
spondent be  paid  Mrs.  Helsler  $9,  for  which 
he  held  her  receipt  The  answer  further 
avers  that  Mrs.  Helsler  executed  to  him  a 
written  authority  In  January,  1906,  to  col- 
lect the  alimony;  that  she  was  fully  Inform- 
ed as  to  all  money  collected  and  the  disposi- 
tion of  it,  and  that  she  paid  rent  to  the 
amount  of  $25  out  of  said  alimony  money 
to  her  mother's  landlord.  Respondent  avers 
that  all  money  he  received  from  Mrs.  Helsler 
was  $20  in  cash,  abont  $72  of  alimony  money 
and  $20  solicitor's  fees  from  complainant  In 
the  divorce  suit,  and  that  the  expenses  at- 
tending the  divorce  snlt  were  $62.75,  and  al- 
leges that  Mrs.  Helsler  owed  him  $30  for 
services  in  the  justice's  court  and  for  other 
legal  services,  which  she  never  paid,  wUch 
she  told  blm  to  take  oat  of  the  alimony  al- 
lowed her  in  the  divorce  case ;  that  his  serv^- 
loes  in  the  divorce  case  were  reasonably 
worth  $300;  and  sets  out  in  considerable  detail 
a  statement  of  the  services  rendered  by  him. 
Respondent  denies  falsely  -and  fraudulently 
representing  to  the  conrt  that  the  alimony 
paid  by  Mrs.  Helsler's  husband  was  for  the 
use  of  herself  and  children,  and  denies  that 
he  ever  at  any  time  concealed,  or  attempted 
to  conceal,  from  Mrs.  Helslor  procuring  the 
allowance  and  payment  of  tlie  alimony,  or 
that  he  ever  took  any  steps  In  the  case  with- 
oat  her  knowledge. 

As  to  the  second  charge  In  the  information, 
the  answer  admits  the  allegations  with  ref- 
erence to  the  indictment  of  respondent  and 
his  plea  of  guilty  to  assault  in  manner  and 
form  as  charged  and  the  Judgment  of  the 
court  on  said  plea,  but  alleges  that  the  plea 
did  not  include  the  charge  of  an  assault  upon 
Cora  D.  Carson  with  intent  to  feloniously 
and  forcibly  ravish  and  carnally  know  her 
against  her  will,  but  simply  admitted  the 
making  of  an  assault  upon  her. 


The  canse  was  ;referred  to  John  F.  Holland, 
one  of  the  masters  In  dianceiy  of  the  supe- 
rior court  of  Cook  county,  as  q>ecial  commis- 
sioner, to  take  the  testimony  and  report  his 
conclusions  of  law  and  fact  After  hearing 
the  testimony  the  commissioner  reported  that 
he  found  from  the  evidence  that  respondoit 
agreed  with  Mrs.  Helsler  to  perform  the  nec- 
essary legal  servloes  for  her  in  the  divorce 
suit  for  $26,  to  be  paid  by  her  In  cash  as  soon 
as  she  was  able  to  earn  it;  that  in  the  con- 
tract of  employment  there  was  no  provi8l<m 
for  services. to  be  rendered  by  resp<»dait  In 
relation  to  the  custody  of  the  children  of  Mrs. 
Helsler  and  her  husband,  or  with  reference 
to  procuring  alimony  or  solicitor's  fees  In  the 
divorce  proceeding,  and  no  agreement  wa« 
made  about  the  disposition  of  any  solicitor'a 
fees  or  alimony  that  might  be  collected  by 
order  of  the  court;  that  shortly  afterwards 
Mrs.  Helsler  paid  respondent  $25  in  accord- 
ance with  the  agreement ;  that  in  November, 
1905,  respondent  procured  an  order  of  the 
court  directing  Mrs.  Heislet's  husband  to  pay 
$20  solicitor's  fees  and  $3  i>er  week  tempo- 
rary alimony;  that  the  $20  solicitor's  fees 
was  paid  the  respondent  by  the  attorney  for 
Mrs.  Helsler's  husband,  Frederick  Helsler; 
that  during  the  months  of  November  and  De- 
cember, 1905,  and  January,  1906,  Frederick 
Helsler  paid  to  the  clerk  of  the  court  $25 
temporary  alimony,  which  was  paid  to  one 
Frank  Converse  for  rent  by  order  of  Mrs. 
Heisler;  that  some  time  in  January,  1906, 
the  respondent  obtained  from  Mrs.  Helsler  a 
written  order  authorizing  the  clerk  of  the  cir- 
cuit court  to  pay  respondent  all  money  paid 
by  Frederick  Helsler  as  temporary  or  perma- 
nent alimony  until  otherwise  notified,  except 
the  sum  of  $4,  which  was  to  be  paid  to  Con- 
verse; that  after  said  order  was  obtained 
the  respondent  treated  all  alimony  paid  by 
Frederick  Helsler  in  said  divorce  proceeding 
as  his  own,  and  between  March,  1906,  and  No- 
vember, 1906,  collected  the  sum  of  $81  of 
money  so  paid  by  Frederick  Helsler  to  the 
clerk  of  the  circuit  conrt;  that  ont  of  tbnt 
sum  he  paid  Mrs.  Helsler  at  one  time  $3,  at 
another  $3,  and  at  another  $6,  and  retained 
all  the  balance  of  the  money  collected  by  him. 
The  commissioner  further  finds  that  at  vari- 
ous times  Frederick  Helsler  was  in  arrears  In 
the  payment  of  alimony,  and  that  applica- 
tions were  made  to  the  court  by  respondent 
In  the  months  of  April,  June,  July,  and  De- 
cember, 1906,  for  attachments  for  contempt 
to  enforce  payment;  that  said  applications 
were  based  on  aflSdavlts  made  by  Mrs.  H«Ib- 
ler.  In  certain  of  which  it  waa  .stated  "that 
affiant  [Emma  Helsler]  and  her  two  children 
were  In  need. of  the  money  bo  past  due,"  and 
in  certain  of  which  It  was  stated  "that  affi- 
ant [Emma  Heisler]  has  two  childroi  of  the 
said  comj^alnant  to  support,  and  Is  in  need 
at  said  temporary  alimony,"  and  in  certain 
of  which  it  was  stated  "that  affiant  [Ehnma 
Helsler]  has  no  other  means  of  sui^wrt  ex- 
cept her  own  hard  labor,  and  that  she  labors 
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dally  when  she  can  find  work" ;  that  respond- 
ent presented  these  affidavits  to  the  court, 
and  verbally  stated  at  the  tine  that  the  ali- 
mony so  in  arrears  was  needed  and  desired 
for  the  support  of  Emma'  Heisler  and  her  two 
Infant  children.  The  commissioner  further 
found  that  respondent  rendered  other  legal 
services  for  Mrs.  Heisler  for  whteb  he  had 
not  been  paid  otherwise  than  by  the  altanony 
collected  attd  retained  by  him,  but  that  he 
kept  no  account  of  bis  services  or  of  the  mon- 
eys collected  and  disbursed  by  him,  and  never 
r«idered  Mrs.  Heisler  any  statement  thereof  ; 
that  Mrs.  Heisler  rendered  services  for  the 
respondent  as  a  washerwoman,  for  which  she 
was  occasionally  paid,  but  whether  i>ald  in 
full  or  not  eonid  not  be  determined  from  the 
evidence;  that  the  divorce  suit  was  tried  in 
November,  1006,  and  a  Verdict  returned  in  fa- 
vor of  Mrs.  Heisler;  that  the  case  was  tried 
for  her  by  John  A.  Ronayne,  an  attorney  em- 
ployed on  her  behalf  by  respondent  and  with 
her  knowledge  and  consent;  that  the  trial 
lasted  two  days,  and  respondient  paid  Ro- 
nayne $50  for  his  services.  The  commission- 
er further  finds  that  the  services  rendered  by 
respondent  to  Mrs.  Helper  were  reasonably 
worth  all  he  collected  from  her,  and  all  he  re- 
ceived that  was  paid  by  Frederick  Heisler  as 
solicitor's  fees  and  alimony.  Upon  the  second 
charge  in  the  information,  afto:  reciting  the 
record  of  the  indictment  and  conviction  of  re- 
spondent, the  commissioner  reports  that  Cora 
D.  Carson,  upon  whom  the  assault  was  made, 
was  at  the  time  a  girl  16  years  old,  and  was 
employed  the  day  previous  to  the  assault  as 
a  stenographer  In  the  office  of  respondait. 
And  was  at  the  time  of  said  assault  In  re- 
spondent's office. 

The  concl'tieion  of  the  commissioner  Is  that 
respondent's  method  of  doing  business  with 
clients,  as  shown  by  the  evidence,  could  not 
be  too  strongly  condemned,  but,  as  the  amount 
of  mone;y  received  by  him  did  not  exceed  the 
sum  fairly  due  him  for  the  services  rendered, 
the  commissioner  was  <^  o^nlon  that.it  could 
not  be  said  the  evidence  established  respond- 
ent's guilt  of  unprofessional  or  criminal  con- 
duct; and,  as  to  the  conviction  tn'the  crim- 
inal court,  the  commissioner  reported  that  as 
the  oftense  "was  committed  nine  years  ago, 
and,  so  far  as  this  record  discloses,  bis  life 
has  been  free  from  any  criminal  conduct  dur- 
ing that  pertod,  the  undersigned  Is  led  to 
recommend  that  the  extreme  penalty  of  dis- 
barment be  not  Imposed  upon  the  reapond- 
«it." 


John    I/.    Fogle,    for    relator. 
Hughes,  for  respondent. 


'Charles 


FARMISl,  J.  (after  stating  the  facts  as 
above).  Relator  filed  no  exceptions  to  Itie 
commissioner's  finding  of  facts,  but  except- 
ed to  his  conclusion  that  under  the  facts'  as 
found  respondent  should  not  be  disbarred 
and  his  name  stricken  from  the  roll  of  at- 
torneys of  this  court  Respondent  hhs  filed 
exceptions  to  the  commissioner's  finding  of 


faot^  and  also  to  his  conclusions  therefrom, 
it  being  the  claim  of  respondent  that  the 
conclusions  are  prejudicial  to  him.  Appreci- 
ating the  Importance  of  the  case  to  respond- 
ent, we  have  carefully  read  all  the  testimo- 
ny as  abstracted  by  him  and  much  of  It 
from  the  record  also.  In  many  respects  it 
was  of  a  very  contradictory  nature.  It  will 
only  be  necessary  to  consider  the  facts  the 
commissioner  reported  as  proven,  and  to 
determine  whether:  those  facts  were  proven 
by  the  testimony,  and.  If  so,  whether  they 
Justify  and  sustain  the  conclusions  of  the 
commissioner. 

It  is  stoutly  denied  by  respondent  that  the 
proof  Justified  .the  finding  that  be  agreed 
with  Mrs.  Heisler  to  r^>resent  her  in  the 
divorce  case  tat  $25,  but  he  claims  the 
agreement  was  he  was  to  receive  a  reason- 
able fee  for  his  services.  Our  consideration 
of  the  evidence  on  this  question  satisfles  us 
that  the  eommiaaloner's  report  in  this  re- 
spect is  sustained  by  it  It  is  very  apparent 
that  Mrs.  Heisler  was  very  poor  and  very 
ignorant  She  claimed  to  hare  been  driven 
out  of  her  home  by  her  husband.  They  bad 
two  young  children.  One  of  them  was  In 
Mrs.  Helsler's  custody  vrhen  she  first  em- 
ployed respondent,  and  he  afterwards  se- 
cured the  custody  of  €he  other  one  for  her. 
Her  testimony  shows  she  had  very  little 
comprehension  of  a  court  proceeding  or  the 
necessary  steps  required  to  be  taken  In  her 
case.  She  appears  to  have  relied  Implicitly 
upon  respondent,  and  to  have  done  as  he  ad- 
vised her.  In  a  short  time  after  his  em- 
ployment Mrs.  Heisler  paid  respondent  the 
$25.  This  employment  appears  to  have  been 
In  September,  1906.  In  October  following, 
respondent  filed  an  answer  to  Frederick 
Helsler's  bill  for  divorce,  and  also  filed  a 
cross-bUl  for 'separate  maintenance.  In  No- 
vember, 1905,  he  secured  an  order  of  the 
court  requiring  Frederick  Heisler  to  p^ 
his  wife  $ao  for  solicitor's  fees  and  $3  per 
week  aUmony  pendente  lite.  The  $20  so- 
licitor's fee  was  paid  to  respondent  by  Fred- 
erick Helsler's  coimsel  and  was  retained  by 
blm.  Some  of  the  payments .  of  alimony 
were  made  weekly,  la  accordance  with  the 
order  of  the  courts  but  at  different  times 
E'redericA  Heisler  failed  to  make  the  pay- 
ments, and  applications  were  made  by  re- 
spondent to  the  court  for  attachments  for 
contempt,,  to  enforce  payment  Payments 
of  the  alimony  were  by  the  order  of  the 
court  directed  to  be  made  by  Frederick 
Heisler  to  the  clerk  of  the  court  Out  of 
the  first  alimony  so  paid  In,  $25  was,  by 
order  of  Mrs.  Heisler,  paid  to  her  mother's 
landlord  on  rent  The  proof  shows,  and  the 
respondent  admits,  he  received  $81  of  the 
alimony  money,  but  he  contends  he  had  the 
consent  and  authority  of  Mrs.  Heisler  to 
receive  it;  that  be  paid  her  a  portion  of  it, 
and  a  portion  of  the  remainder  he  paid,  with 
her  knowledge  and  consent,  on  expenses 
incurred  in  the   divorce   proceeding.     The 
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proof  does  not  sustain  the  allegation  of  the 
Information  that  Mrs.  Helsler  bad  no  knowl- 
edge of  the  payments  of  any  alimony  be- 
ing made  by  her  husband.  We  are  strongly 
Impressed  from  the  evidence  that  she  was 
not  advised  as  to  all  the  payments  made, 
but  as  $25  of  it  was  paid  out  on  her  order, 
It  Is  clear  she  knew  of  some  payments  be- 
ing made.  There  Is  other  proof  also  in  the 
record  tending  to  show  that  she  knew  of 
payments  being  made.  Respondent  procur- 
ed from  Mrs.  Helsler  a  written  order,  ad- 
dressed to  the  clerk  of  the  circuit  court,  di- 
recting him  to  pay  respondent  all  money 
paid  In  by  Frederick  Helsler  as  temporary 
or  permanent  alimony  until  otherwise  no- 
tified, except  ^,  balance  of  the  $25  she  had 
ordered  paid  on  rent.  This  ord^  bears  no 
date,  but  the  commissioner  found  from  the 
evidence  that  It  was  signed  in  January, 
1906.  The  divorce  suit  was  tried  by  Jury 
In  November,  1906.  ,The  trial  lasted  two 
days,  and  resulted  In  a  verdict  finding  Mrs. 
Helsler  not  guilty  of  the  charges  in  the  bill 
— adultery  and  drunkenness.  The  trial  was 
conducted  for  Mrs.  Helsler  by  an  attorney 
named  Ronayne,  who  was  employed  by  re- 
spondent for  that  purpose,  he  claims,  and 
the  commissioner  so  finds,  with  her  knowl- 
edge and  consent,  and  to  whom  be  paid 
$50  for  his  services.  The  total  amount  of 
money  the  proof,  shows  respondent  received 
was  $126.  Of  this  amount  $25  was  paid  by 
Mrs.  Helsler,  $20  solicitor's  fees,  and  $81 
alimony  paid  by  Frederick  Helsler.  The 
commissioner  finds  respondent  paid  out  of 
said  moneys  to  Mrs.  Helsler  $12,  and  to 
Ronayne  $50,  leaving  a  balance  of  $64.  Re- 
spondent testified  that  he  paid  expenses  for 
Mrs.  Helsler  for  the  service  of  vnrlts,  or- 
ders, rules,  typewriting,  etc.,  to  the  amount 
of  $62,  but  he  kept  no  account  of  these  ex- 
penses as  they  were  incurred  and  paid.  His 
testimony  on  this  question  was  based  up- 
on recollection,  and  stands  unaided  by  any 
books  or  memoranda.  He  kept  no  record  of 
the  services  rendered  Mrs.  Helsler  or  of 
moneys  received  or  paid  out,  and  never  at 
any  time  rendered  her  any  statement  of 
such  matters,  and  produced  no  receipts  for 
money  paid  out  except  the  $50  paid  Ronayne 
and  $]2  paid  Mrs.  Helsler.  As  we  under- 
stand the  evidence,  the  first  service  perform- 
ed for  Mrs.  Helsler  by  respondent  was  to 
have  her  husband  arrested  on  a  warrant 
'issued  by  a  justice  of  the  peace  for  wife 
abandonment  This  was  probably  before 
the  bill  for  divorce  was  filed  by  Frederick 
Helsler.  But  that  suit  was  abandoned.  Re- 
spondent claims  to  have  paid  out  $5  on  the 
expenses  of  the  wife  abandonment  suit,  al- 
so a  small  sum  to  a  detective  he  says  he 
was  instructed  by  Mrs.  Helsler  to  employ. 
Mrs.  Helsler  denies  any  knowledge  of  any 
of  these  payments,  and  denies  she  autbor- 
Issed  or  ever  knew  of  the  employment  of  a 
detective. 
If  the  contract  of  employment  had  been. 


as  contended  by  respondent,  that  be  was  to 
be  paid  what  his  services  were  reasonably 
worth  instead  i  Iff  the  fixed  sum  of  $25,  as 
found  by  the  commissioner,  and  as  we  think 
he  was  warranted  in  finding,  the  amount  re- 
spondent received  could  not  be  considered 
unreasonable.  While  $25  may  have  been 
a  small  fee  to  respondent,  in  Mrs.  Helsler's 
condition  It  was  a  considerable  sum.  She 
had  no  means,  and  had  to  support  herself 
and  small  children  by  menial  labor.  The 
money  to  pay  the  $25  had  to  be  saved  out 
of  her  small  earnings,  and  It  la  to  her  credit 
that  she  paid  It  as  promptly  as  circumstances 
would  admit.  Her  Ignorance  required  that 
she  be  dealt  with  by  her  lawyer  in  the  frank- 
est possible  manner,  and  greater  pains  tak- 
en to  fully  Inform  her  of  what  was  being 
done  all  the  time,  and  what  her  rights  were, 
than  would  be  required  of  a  more  intelligent 
and  better  informed  client.  It  Is  well  known 
to  the  legal  profession  that  Ignorant  clients 
are  more  difBcult  to  deal  with  than  Intelli- 
gent ones.  Respondent,  however,  seems  to 
have  had  no  difficulty  in  obtaining  the  con- 
fidence of  Mrs.  Helsler  and  procuring  her 
to  do  whatever  he  asked  of  her  In  the  litiga- 
tion. She  appears  to  have  been  a  tractable 
client  Her  character  was  so  assailed  by 
her  husband  as  to  undoubtedly  give  her 
great  distress  and  anxiety.  Respondent  had 
been  engaged  In  the  practice  of  his  pro- 
fession in  the  city  of  Chicago  six  years  be- 
fore he  was  employed  by  her — time  enough 
for  sufficient  experience  to  enable  him  to 
know  that  his  dealings  with  his  clients  and 
with  the  courts  should  be  so  open  and 
stralghforward  as  to  leave  no  reasonable 
room  for  criticism. 

If  the  decision  of  this  case  involved  only 
a  determination  of  whether  respondent  re- 
ceived more  money  than  his  services  were 
worth,  the  decision  would  have  to  be  in  his 
favor;  but  If  his  contention  that  Mrs.  Hels- 
ler anthorized  him  to  collect  all  alimony  paid 
and  apply  It  on  his  fees  be  accepted  as  cor- 
rect we  think  the  evidence  showed  In  him 
such  a  lade  of  moral  sense  and  proper  appre- 
ciation of  his  relations  and  duty  toward  the 
court  In  which  the  litigation  was  pending 
as  to  render  him  unworthy  to  be  further  al- 
lowed, to  practice  his  profession.  After  he 
had  procured  the  order  from  Mrs.  Helsler 
directing  the  clerk  to  pay  him  the  alimony 
monoy  he  went  into  court  four  different 
times,  April,  June,  July,  and  December,  1906, 
to  enforce  payment  of  the  weekly  allowance 
by  contempt  proceedings.  On  each  of  these 
occasions  he  presented  afiidavits  of  Mrs. 
Helsler  in  which  It  was  stated  that  the  mon- 
-ey  was  desired  and  needed  for  the  support 
of  herself  and  children,  and  at  the  same 
time,  notwithstanding  respondent  says  he  was 
to  have  the  money  he  was  seeking  to  collect 
to  apply  on  his  fees,  he  verbally  stated  to 
the  court  that  Mrs.  Helsler  and  her  chlldr«i 
needed  the  money  for  their  support.  The 
allowance  of  alimony  pendente  lite  had  been 
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made  Iqr  the  court  for  tba  benefit  of  Mrs. 
Helsler  and  her  children,  and  not  for  solicit- 
or's fees.  Twenty  dollars  w^s  allowed  for 
that  porpoBtt  and  paid  to  respondent  These 
litigants  were,  both  poor,  and  this  was  con- 
sidered by  the  court  in  fixing  the  allowances 
made.  It  waa  evidently  the  view  of  the 
court  that  the  amounts  fixed  to  be  paid  by 
.Frederick  Helsler  as  solicitor's  fees  and 
alimony  were  as  much  as  he  was  able  to  pay 
for  those  purposes  pending  the  suit.  If  it 
had  been  thought  proper  fo'r  him  to  pay  a 
larger  sum  for  solicitor's  fees,  it  is  to  be 
presumed  the  court  would  have  so  ordered. 
If  It  had  been  called  to  the  attention  of  the 
court  that,  after  appropriating  the  $20,  re- 
spondent had  an  agreement  with  Mrs.  Hels- 
ler by  which  he  was  to  have  the  weekly  pay- 
ments of  alimony  also  to  apply  on  his  fees,  it 
would  have  been  the  duty  of  the  court  to  set 
aside  the  order  for  the  payment  of  alimony. 
Having  allowed  Mrs.  Heisler  all  the  solicit- 
or's fees  the  court  thought  her  entitled  to 
under  the  circumstances,  it  would  not  have 
been  tolerated  that  the  alimony  should  also 
be  appropriated  for  that  puriiose.  This  must 
have  been  understood  by  respondent,  for  he 
repeatedly,  by  a£9davlts  presented  and  verbal 
statements  made  by  him  to  the  court,  repre- 
sented that  the  alimony  was  wanted  for  the 
support  of  Mrs.  Helsler  and  her  children,  and 
the  aid  of  the  strong  arm  of  the  law  was 
'  asked  to  force  Frederick  Helsler  to  pay  this 
money  so  that  bis  wife  and  children  might 
have  it  to  live  on.  It  is  of  absolutely  no  con- 
sequence whether  respondent  rendered  serv- 
ices worth  more  than  he  received  pay  for, 
or  whether  the  contract  of  employment  was 
as  claimed  by  him.  The  damaging  fact  is 
that  be  concealed  the  truth  and  by  false 
representations  Imposed  upon  the  court,  of 
which  he  was  an  officer.  In  order  that  he 
might  profit  a  few  dollars  thereby.  Nor  Is 
the  offense  mitigated  by  the  fact  that  he 
paid  Mrs.  Helsler  a  few  dollars  of  the  money 
thus  collected.  Respondent  testified  ,that, 
notwithstanding  Mrs.  Helsler  authorized  htm 
to  keep  all  the  alimony  money  collected  by 
him,  he  paid  her  $12  out  of  it  because  she 
was  in  need,  and  he  did  not  think  "she  could 
afford  to  lose  it  all."  It  was  not  the  purpose 
of  making  the  order  for  the  payment  of  .the 
alimony  that  respondent  should  collect  it  and 
dole  out  to  Mrs.  Helsler  small  sums  when 
In  his  judgment  she  needed  It.  If  he  had 
wanted  more  fees  or  more  money  to  pay 
the  expenses  of  the  litigation,  he  knew  the 
only  proper  way  to  procure  It  was  to  ask  the 
court  for  an  order  on  Frederick  Helsler  to 
pay  it.  If  he  had  been  too  poor  to  pay  more, 
it  Is  not  probable  that  the  court  would  have 
permitted  the  money  paid  for  the  support  of 
Mrs.  Heteler  and  children  to  be  absorbed  for 
those  purposes. 

We  can  take  o>  other  view  of  the  finding 
of  facts  by  the  commissioner,  which  Is  fully 
sustained  by  the  evidence.  In  relation  to  the 
conduct  of  respondent  in  collecting  and  ap- 


proinrlatlng  tUa  money,  to  'say  nothlAg^  of  his 
previous  immoral  conduct  as  shown  by  his 
plea- of  guilty  to  the  indictment  in  the  crimi- 
nal court  and  the  Judgment  and  sentence 
against  him  thereon,  than  that  It  clearly  con- 
victs him  of  conduct  which  cannot  be  passed 
over  with  a  mere,  censure,  but  makes>lt  our 
duty  to  strike  his  name  from  the  roll  of 
attorneys.  We  are  not  unmindful  of  the  seri- 
ous consequences  of  such  action  to  respond- 
ent, and  that  the  proof  to  Justify  it  must  be 
clear  and  satisfactory.  People  v.  Thornton, 
228  lU.  42,  81  N.  B.  793;  People  v.  Mat- 
thews, 217  111.  94.  76  N.  E.  444.  We  can  see 
no  difference  in  moral  turpitude  between 
fraud  and  mierepresentation  in  procuring  an 
original  order  for  the  payment  of  alimony, 
and  fraud  and  misrepresentation  in  enforc- 
ing payment  upon  an  order  already  made.- 
In  People  v.  Leary,  84  111.  190,  we  held  the 
procuring  of  an  order  for  the  payment  of 
alimony  upon  a  paper  purporting  to  have 
been  sworn  to  by  the  defendant,  the  wife  of 
complainant,  but  which,  in  fact,  she  did  not 
swear  to,  her  name  having  been  slgrned  to  it 
by  her  solicitor  while  she  was  ill,  Justified 
the  disbarment  of  the  solicitor.  In  that 
case  It  was  said  (page  191):  "A  motive  for 
his  conduct  may  be  found  in  the  fact  be  had 
procured  Mrs.  Powers,  while  In  her  confine- 
ment, to  sign  a  paper  authorizing  blm  to  re- 
ceive any  money  which  the  court  might  al- 
low her  In  the  progress  of  the  cause."  In 
People  V.  Plckler,  186  111.  64,  57  N.  E.  893, 
It  was  held  that  a  lawyer  who  induces  a 
court  to  allow  appeals  upon  bonds  he  knows 
to  be  worthless  or  fictitious  Is  guilty  of  such 
misconduct  as  to  warrant  his  disbarment 
In  People  v.  Beattle,  137  111.  553,  at  page 
574,  27  N.  E.  1096,  at  page  1103,  31  Am.  St 
Rep.  384,  it  was  said:  "The  lawyer's  duty 
is  of  a  double  character.  He  owes  to  his 
client  the  duty  of  fidelity,  but  be  also  owes 
the  duty  of  good  faith  and  honorable  dealing 
to  the  Judicial  tribunals  before  whom  he 
practices  his  profession.  He  is  an  ofiicer  of 
the  court — a  minister  in  the  temple  of  Jus- 
tice. His  high  vocation  is  to  correctly  In- 
form the  court  npon  the  law  and  the  facts 
of  the  case,  and  to  aid  it  in  doing  Justice  and 
arriving  at  correct  conclusions.  He  violates 
his  oath  of  ofilce  when  he  resorts  to  decep- 
tion or  permits  his  clients  to  do  so."  In  Peo- 
ple V.  Macauley,  230  111.  208,  at  page  218, 
82  N.  B.  612,  at  page  614,  120  Am.  St  Rep. 
287,  It  was  said:  "The  standard  of  personal 
and  professional  Integrity  which  should  be 
applied  to  persons  admitted  to  practice  law 
in  the  courts  is  not  satisfied  by  such  conduct 
as  merely  enables  them  to  escape  the  pen- 
alties of  the  criminal  law." 

This  court  has  always  held  that  a  high 
sense  of  personal  and  professional  integrity 
must  be  observed  by  members  of  the  profes- 
sion, not  only  toward  clients,  but  toward  the 
courts  In  which  they  practice.  They  are  a 
part  of  the  machluery  of  the  law  for  the  ad- 
ministration of  Justice,  and  it  Is  Indispensa- 
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ble  that  coarti  ihall  In  a  Iarg«  mtuatn  be 
able  to  rely  upon  their  good  faith  and  fair 
dealing.  It  la  no  hardship  to  make  this  re- 
quirement, and  It  cannot  be  relaxed  without 
great  detriment  to  the  profeaslon  and  to  the 
proper  admlntetratlon  of  Justice.  Men  who 
cannot  c<Miform  to  the  standard  fixed  mast 
employ  their  talents  In  other  fields  than  the 
l^al  profession.  The  proof  of  respondent's 
misconduct  In  the  respects  mentlmied  meets 
the  requirements  of  the  rules  laid  down  In 
ttie  previous  dedslons  of  this  court,  and  the 
commissioner  should  have  recommended  dis- 
barment upon  the  facta  found  proven. 

A  Judgment  will  therefore  be  entered  that 
the  rule  be  made  absolute,  and  respondent's 
name  stricken  from  the  roll  of  attocneys  of 
this  court 

Bule  made  absolute. 


(217  III.  E41.) 

PEOPLE  T.  DELUCTB. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908.    E»- 

hearing  Denied  Feb.  4,  19060 

1.  CuKiRAi.  Law  (|  1159*)— Wbit  of  Bbbo»— 
Questions  or  Fact— Revhw  or  Evidknck. 

When  the  jury  has  honestly  determined 
the  credibility  of  witnesses,  the  Supreme  Court 
on  a  writ  of  error  will  not  set  aside  the  verdict 
as  against  the  weight  of  the  evidence,  unless 
satisfied  from  a  consideration  of  all  the  testi- 
mony that  there  is  a  reasonable  doubt  of  accus- 
ed's guilt. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  8075;  Dec.  Dig.  |  1159.*] 

2.  Cbhohai,  Law  (|  566*)— EviDBKoa— Insf- 

TmOATION. 

Evidence  identifTing  accused  as  one  of  the 
robbers  who  attadced  complainant  held  to  sna- 
taln  a  conviction. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  127S;  Dec.  Dig.  i  566.*] 

ft,  CBitciNAi,  Law  (t  741*)— Tbiai/— Quxanoir 

or  Law  and  Fact. 

The  weight  to  be  given  recent  possessioa 
of  stolen  property  as  an  incriminating  circum- 
stance is  a  question  of  fact  and  not  of  law. 

iva.  Note.— For  other  cases,  see  Crimiaal 
Law,  Cent.  Dig.  |  1713;  Dee.  Dig.  i  741.*] 

4.  RoBBEKT  (1 24*2— EvTDENcs— Stolkh  Prop- 
KBTT— Rkcknt   PossEssion- "Pbiua   Faoik 

EvIDBROB"- "PsKSimPTIVK  BVIDBNOK." 

Recent  possession  of  stolen  property,  the 
proceeds  of  a  robbery  or  burglary,  is  ''prima 
fade  evidence"  of  the  possessors  guilt,  the  term 
"prima  fade"  being  used  In  the  sense  of  pre- 
sumptive—at first  view — that  is,  evidence  which 
authorizes  bnt  does  not  require  conviction.  It 
does  not  mean  that  after  such  "prima  fade  evi- 
dence" Is  introduced  the  burden  shifts  to  the 
defendant,  but  only  that  If  the  jury,  after  con- 
sideiing  all  the  evidence,  indnding  that  of  re- 
cent possession  and  any  explanation  which  may 
have  been  given,  entertain  a  reasonable  doubt 
of  accused's  guilt,  be  must  be  acquitted,  and 
that  such  proof  is  only  suffident  to  convict  when 
unexplained. 

[Eld.  Note.— For  other  cases,  see  Robbery, 
Dec.  Dig«  I  24.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  8641,  5642,  6649,  6550;  voL  8,  p. 
77e5i>] 


6.  SOBBBBT   a   23*)— BVTDXirCB— TBKiriTTT   OF 

Conr. 

Where  aecased  admitted  the  possession  of  a 
Russian  coin,  and  did  not  attempt  to  show  that 
It  was  different  in  amoant  from  that  which 
complainant  testified  bad  been  taken  from  blm 
daring  a  robbery,  evidence  that  two  witnesses 
saw  a  Ruasian  coin  in  defendant's  possession 
was  admissible,  though  they  did  not  identify  it 
as  to  amoant  or  any  other  jmrticulars. 

[Ed.    Nots.- For   other   cases,    see    Bobbety* 
Cent  Dig.  {  29;  Dec:  Dig.  {  23.*] 
9.  CsaoKAi,  Law  ({  784*)— TbiaI/— Ikstbuo* 

TIOKS— ClBOUMSTAimAI,    EVIOERCB. 

In  a  prosecution  for  robberv,  the  proof 
held  to  Justify  an  instruction  on  dieumstantial 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1883;  Dee.  Dig.  {  784.*] 

7.  CanuRAL  Law  (|  792*)— TaiAir-lNnBOO* 

TIONS— AOCESSOBT. 

Where,  in  a  prosecution  for  robbery,  it  ap> 
peered  that  defendant  did  not  t>ersonally  take 
the  property  from  oomplainanra  person,  bat 
stood  by  holding  a  revolver,  an  instruction  as  t* 
an  accessory  was  properly  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1818-1820;  Dec  Dig.  | 
792.*] 

8.  CsnoHAL  Law  (I  785*)  —  IirsTBiTcnoirs-> 
Obbdibilitt  or  witnkssbs. 

An  instruction  that  the  jury  should  detep> 
mine  the  credence  to  which  each  witness'  state- 
caent  was  entitled,  as  reasonable  and  intelligent 
men,  but  that  their  power  and  duty  to  judge  the 
effect  of  evidence  was  not  arbitrary,  and  should 
be  exercised  with  discretion  and  in  conformity 
with  the  instructions  on  the  subject  was  not  n> 
versible  error. 

[Ed.  Note.— For  other '  cases,  see  Criminal 
Law,  Cent  Dig.  {  1772;  Dec  Dig.  f  785.*] 

9.  Robbkbx  (I  24*)— iNTEira  m  Maim  ahd 
Kiix. 

Where,  in  a  prosecntloa  for  robbery,  there 
was  evidence  that  accused  held  a  revolver  while 
prosecutor  was  being  robbed,  the  Jury  were  jus- 
tified in  finding  that  accused  intended  to  kiU  or 
maim,  if  resisted,  though  there  was  no  proof 
that  the  revolver  was  loaded. 

[Ed.  Note.— For  other  cases,  see  Robbery. 
Cent  Dig.  ||  32,  S3;  Dec  Dig.  |  24.*] 

10.  CannNAi,  Law  (|  1206*)— Bentbucb— IR* 

DETBKMINATB  SKUTBRCB  ACT— VaUDTIT. 

The  indeterminate  sentence  act  is  not  uncon- 
stitutional, on  the  ground  that  punishment  there- 
under is  not  proportionate  to  the  nature  of  ths 
offense. 

[E^d.  Note.— Ey>r  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  8274;  Dec  Dig.  {  1206.*] 

Error  to  Criminal  Court,  Cook  County) 
A  H.  Chetlaln,  Judge. 

Donato  Deluce  was  convicted  of  robbory 
with  Intent  If  resisted,  to  kill  and  malm,  and 
he  brings  error.    Affirmed. 

Oantwell  ft  Roth,  for  plaintiff  In  error.  W. 
H.  Stead,  Atty.  Oen.,  and  John  J.  Healy, 
State's  Atty.  (Edward  S.  Day  and  James  1, 
Barbour,  of  counsel),  for  the  People. 

GABTESEt,  J.  Plaintiff  in  error  was  indict* 
ed  in  the  criminal  court  of  Cook  county  on 
the  charge  of  i:obbing  one  Wladyslaw  Mat> 
yasik,  being  then  and  there  armed  with  a  re> 
volver,  with  intent  if  resisted,  to  kill  and 
malm.     The  Jury  found  plaintlfl  In  enor 
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fnllty,  anfl  Also' found  him  to  be  of  the  age 
■of  10  years.  He  was  sentenced  to  the  State 
Reformatory  at  Pontlac,  and  to  reverse  this 
Judgment  and  sentence  this  writ  of  error  has 
been  sned  out. 
'  Matyaslk,  th«  complaining  witness,  testified 
that  at  about  11  o'clock  on  the  night  of  Jan- 
tiary  24, 1008,  he  was  walking  across  the  Tay> 
lor  street  bridge.  In  Cblcano,  when-  he  was 
stopped  bytbree  men  and  told  to  hold  np  his 
liands ;  that  the  plaintiff  In  error  was  one  of 
the  men,  and  bad  a  revolver  In  his  bands; 
that  after  he  had"  held  np  his  hands  be  was 
-searched  by  the  men,  and  they  took  from  his 
person  $12  in  United  States  money,  a  Russian 
coin  of  the  value  of  $5,  a  watch  valned  at  $15, 
and  a  Chain  valued  at  $9,  all  belongini;  to 
him,  ahd  thereupon  ran  away.  He  reported 
the  matter  to  the  polloe,  and  next  saw  the 
plaintiff  In  error  at  the  police  station  about 
two  weeks  later,  where  he  was  under  arrest 
Eddie  Kasper  and  Joseph  Kasper  testified 
that  a  few  days  after  January  24,  1908,  they 
saw  the  plaintiff  In  error  with  a  Russian  C(^ 
in  bis  possestdou.  The  plaintifl  In  error  tes- 
tified that  he  did  not  hold  up  the  complaining 
witness  nor  take  anything  from  lilmi  that 
Be  was  at  home  with  Ills  mother  and  sister 
all  the  evening  in  question,  and  did  not  go 
out  that  night  at  all ;  that  he  was  well  ac- 
-quainted  with  several  Poles  living  in  his 
neighborhood,  and  was  asked  by  some  of  bis 
friends  to  ■  get  a  Russian  coin  changed ;  that 
this  was  the- coin  tbe  Keepers  saw  in  his  pos- 
session ;  that  he  did  not  steal  the  coin,  and 
knew  nothing  of  the  robbery.  His  mother, 
Margaret  Donato,  testified  that  he  was  at 
home  during  the  entire  evening  of  January 
24th;  that  on  the' way  to  court  with  her 
<]aughter,  Mary,  she  met  the  prosecuting  wit- 
ness, who  said  if  she  would  pay  him  $60  he 
would  not  prosecute  the  case.  Mary,  the 
danghtpr.  who  was  nine  years  old,  also  testi- 
fled  that  plaintiff  in  enwr  wai^  at  home  all 
the  evening  of  .Tanuary  24th,  and  that  as  she 
was  going  to  court  tO'  attend  the  trial,  with 
her  mother,  the  prosecuting  witness  said  that 
if  the  mother  would  give  him  $50  he  would 
not  prosecute.  One  James  Pacentl  swore  that 
he  bnd  known  plaintiff  In  error  for  a  long 
time,  nnd  that  his  general  reputation  for 
honesty  was  good.  There  is  no  testimony  In 
the  record  showing  the  business  of  the  prose- 
cuting witness,  plaintiff  Jn  error,  or  any  of 
the  other  wltnessjes  in  the  case. 

Counsel  insist  that  tb^  evidence  was  not 
sufficient  to  Justify  the  conviction.  The 
weight  to  be  given  to  the  testimony  and  tbe 
credit  to  be  given  the  various  witnesses  are 
purely  questions  for  the  Jury.  The  law  has 
intrusted  to  them  the  consideration  of  these 
questions,  and  this  court  has  no  right  to  in- 
terpose by  substituting  its  own  opinion  when 
the  Jury  have  honestly  and  according  to  their 
best  light  performed  this  dutyi  unless  satis- 
fied, from  a  consideration  of  all  the  testi- 
mony, that  there  Is  a  reasonable  doubt  of  the 


guilt  of  the  accused.  Uamey  V.  People,  97 
HI.  270,  87  Am.  Rep.  100;  MUler  v.  People, 
229  111.  876,  82  N.  E.  391.  The  Jury  had  the 
witnesses  before  them  and  could  Judge  of 
their  intelligence,  credibility,  and  manner  of 
testifying  far  better  than  this  court. 

In  this  connection  counsel  for  the  plaintiff 
in-  error  insist  that  there  was  not  sufficient 
Identification  of  plaintiff  In  error  to  Justify 
his  conviction.  Whether  or  not  the  bridge 
was  sufficiently  lighted  for  Matyaslk  to  iden- 
tify the  robbers,  or  whether  he  identified  the 
plaintiff  In  error  In  s<Mne  other  way,  the  rec- 
ord does  not  disclose.  It  does  appear,  how- 
ever, that  Deluce  was  positively  identified 
by  the  prosecuting  witness,  and  the  only  way 
this  identification  Is  contradicted  Is  by  the 
testimony  of  himself,  his  mother,  and  sister 
that  he  was  at  home  at  the  time  the  robbery 
was  said  to  have  been  committed.  Iha  Jury 
had  before  them  all  of  these  witnesses,  under 
an  Instrifctlon  for  plaintiff  In  error  that  his 
Identity  as  tt^e  guilty  p^son  must  be  proved 
beyond  a  reasonable  doubt  It  was  a  question 
of  credibility  between  the  witnesses  on  the 
two  sides — a  question  peculiarly  within  the 
province  of  the  Jury.  Rogers  v.  People,  98 
III.  681.  They  believed  tlie  prosecuting  wit- 
ness, and  disbelieved  the  story  of  tbe  alibL 
We  cannot  say  that  In  doing  this  tb^  found 
a  verdict  agahost  tbe  evidence. 

Plaintiff  In  error  InslstB  that  the  court 
erred  in  giving  Instruction  4,  which  stated. 
In  substance,  that  the  possession  of  stolen 
property,  the  proceeds  of  a  robbery  or  bur- 
glary, soon  after  the  commtaslon  of  the  of- 
fense. Is  prima  fade  evldenoe  of  the  guilt 
of  the  party  in  wluwe  possession  such  proper- 
ty  Is  found.  Without  doul>t  there  are  contra- 
dictory decisions  on  this  branch  of  the  law. 
In  some  Jnrlsdictions  the  max  tact  of  recent 
possession  is  evidence  against  the  possessor, 
while  in  others  It  is  only  unexplained  recent 
possession  which  Is  evidence  against  the  pos- 
sessor. 26  Oyc.  181.  Whatever  tbe  law  la 
as  to  the  presumption  of  goUt,  it  is  every- 
where agreed  that  the  question  Is  ooe  of  fact 
and  not  of  law.  The  Jury  must  pass  on  all 
the  evidence,  and  the  weight  to  be  given  to 
such  evidence  Is  for  the  Jury  alone,  The  law 
does  not  presume  guilt  25  Gyc.  134,  and 
cases  there  cited;  18  Am.  &  ESng.  Bncy.  of 
Law  (2d  Ed.)  486l 

Plaintiff  in  error  insists  that  this  court 
held  In  Conkwright  v.  People,  85  lU.  204, 
that  a  similar  instruction  was  erroneous. 
This  court  in  Comfort  v.  People,  54  HI  404, 
had  under  consideration  the  question  whether 
tbe  Conkwright  Case,  supra,  laid  down  the 
doctrine  contended  for  by  plaintiff  in  error, 
and  It  was  said  (page  407  of  64  111.):  "It  is 
Insisted,  that  the  possession  of  property  soon 
after  it  Is  stolen  is  not,  of  itself,  prima  facie 
evidence  that  It  was  stolen  by  the  person  In 
whose  possession  It  is  found,  and  the  case  of 
Conkwright  v.  People,  35  111.  204,  is  referred 
to  in  support  of  the  position.    If  the  case  an- 
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notinces  such  a  rule,  tt  Is  too  broad  and 
should  be  limited."  The  opinion  goes  on  to 
say  that  while  such  recent  possession  is 
prima  facie  evidence  of  guilt,  yet  it  should 
not  control  when  it  is  explained  by  other  evi- 
dence or  surrounding  circumstances;  that 
"If  the  possession  is  recent  after  the  theft, 
and  there  are  no  attendant  circumstances  or 
other  evidence  to  rebut  the  presumption  or 
to  create  a  reasonable  doubt  of  guilt,  the 
mere  fact  of  such  possession  would  warrant 
a  conviction."  This  court  has  frequently 
had  this  question,  with  varying  facts,  before 
it  for  consideration,  and  the  doctrine  laid 
down  in  the  Comfort  Case,  supra,  has  been  re- 
peatedly affirmed.  Sahlinger  v.  People,  102 
111.  241;  Smith  v.  People,  103  111.  82 ;  Lang- 
ford  V.  People,  134  111.  444,  25  N.  E.  1009; 
Magee  v.  People,  139  lU.  138,  28  N.  E.  1077; 
WUliams  V.  People,  196  111.  173,  63  N.  E.  681; 
Watts  V.  People,  204  111.  283,  68  N.  E.  563; 
Miller  V.  People,  supra.  Prima  facie  evidence 
means  presumptive  evidence — at  first  view — 
that  is,  evidence  which  authorizes  but  does 
not  require  conviction.  State  v.  Brady,  121 
Iowa,  561,  97  N.  W.  62,  12  L.  K.  A.  (N.  S.) 
199.  It  does  not  mean  that,  after  this  prima 
fade  evidence  is  Introduced,  the  burden  shifts 
to  the  defendant,  but  only  that  if  after  the 
Jury,  considering  all  the  evidence,  including 
the  evidence  of  recent  possession  and  any  ex- 
planation of  such  recent  possession  which  may 
have  been  given,  then  entertain  a  reasonable 
doubt  of  the  guilt  of  the  accused,  he  must 
be  acquitted  (Hoge  v.  People,  117  lU.  35, 
6  N.  E.  796 ;  Pe(«Ie  v.  Casey,  231  III.  261,  83 
N.  E.  278),  and  that  such  proof  is  only  suffl- 
deat  to  convict  when  unexplained.  We  think 
there  was  no  error  in  this  record  in  giving 
this  instruction. 

The  plaintiff  in  error  further  insists  that 
the  court  committed  error  in  permitting  the 
two  Kaspers  to  testify  that  they  saw  a  Rus- 
sian coin  in  the  possession  of  the  plaintiff 
in  error,  without  identifying  it  as  to 
amount  or  in  other  particulars.  Plaintiff  in 
error  admitted  the  possession  of  a  Russian 
coin,  and  did  not  attempt  to  show  tliat  it 
was  different  in  amount  from  the  one  which 
the  complaining  witness  testified  had  been 
taken  from  him.  This  evidence  was  compe- 
tent. The  weight  to  be  given  to  it  Is  for 
the  jury. 

The  instructions  on  circumstantial  evidence 
were  Justified  by  the  testimony.  The  Instruc- 
tion as  to  an  accessory,  complained  of  by  the 
plaintiff  in  error,  was  properly  given.  From 
the  testimony  before  us  it  might  be  fairly  in- 
ferred that  plaintiff  in  error  himself  did  not 
take  tlte  property  off  the  person  of  the  com- 
plaining witness,  but  stood  by  holding  a  re- 
volver. 

Complaint  is  also  made  of  the  giving  of 
instruction  10  for  the  prosecution,  which  it 
is  agreed  Is  the  same  as  the  fourth  instruc- 
tion for  the  people  In  People  v.  Horchler,  231 


III.  666,  83  N.  B.  428.  We  have  considered 
the  argument  of  plaintiff  In  error  on  this 
question,  and  reaffirm  the  views  expressed  in 
that  case. 

We  do  not  agree  with  the  contrition  that 
the  Jury  were  not  Justified  in  finding  that 
plaintiff  in  error  had  an  intent  to  kill  and 
maim  because  there  was  no  proof  that  the  re- 
volver was  loaded,  or  that  there  was  a  vari- 
ance because  such  proof  was  not  made. 

Plaintiff  in  error  also  insists  that  the  Inde- 
terminate sentence  act  is  unconstitutional, 
urging,  among  other  reasons,'  that  the  punish- 
meut  under  the  act  is  not  proportionate  to 
the  nature  of  the  offense.  Much  of  the  argu- 
ment fotmd  in  the  brief  on  this  point  would 
be  more  properly  addressed  to  a  legislative 
body  than  to  a  court.  This  court  fully  c<»i- 
Bidered  the  constitutionality  of  this  act  on 
the  matters  Involved,  in  People  v.  State  Re- 
formatory, 148  111.  413,  36  N.  E.  76,  23  L.  R. 
A  139,  and  George  v.  People,  167  ni.  447.  47 
N.  E.  741.  These  decisions  fully  cover  all 
the  points  raised  in  the  briefs.  We  see  no 
reason  to  change  or  add  to  witat  we  there 
stated. 

We  find  no  reversible  error  in  the  record. 
The  Judgm«it  of  the  criminal  court  of  Cook 
county  will  be  affirmed. 

Judgment  affirmed. 


(m  III.  549) 

STEPHEN  V.  DUFFY. 

(Supreme  Court  of  Illinois.    Dec.  16,  1908. 
Rehearing  Denied  Feb.  4,  1909.) 

1.  Mastbb  and  Sebvakt  tt  101*)— EacoAVA- 
TioNS  —  Sate  Pi<ace  to  Wobk  —  Mastes's 
Duty. 

A  contractor  engaged  in  excavating  rock 
was  bound  to  provide  one  employed  to  operate 
a  steam  shovel  with  a  reasonably  safe  place  to 
work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 179;  Dec.  Dig.  1 101.*] 

2.  MAStKB  AND  Slav  Aire  (I  286*)  —  E!zoava> 

TioNs— Plack  of  Wosk— Mastek's  Ddtt— 

JuET  Question. 

In  an  action  against  a  contractor  engaged 
in  excavating  rock  for  the  death  of  the  operator 
of  a  steam  shovel  caused  by  an  accidental  explo- 
sion of  dynamite  which  failed  to  explode  with 
other  charges,  held,  under  the  evidence,  a  jury 
question  whether  the  exercise  of  reasonable  care 
to  provide  decedent  a  safe  place  to  work  requir- 
ed the  contractor  to  explode  the  dynamite  m  a 
single  row  of  holes,  instead  of  four  rows. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1026;   Dec  Dig.  {  286.*] 

3.  Masteb  and  Sebvani  ({  118*)— Excava- 
tions—Explosives. 

In  determining  whether  the  exercise  of  due 
care  by  a  contractor  engaged  in  excavating  rock 
respecting  an  employe's  safety  required  him  to 
use  a  slower  and  more  expensive  method  of  ex- 
ploding dynamite  than  was  used,  weight  mast 
be  given  the  fact  that  dynamite  Is  a  very  power- 
ful and  dangerous  force. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  209 ;   Dec.  Dig.  {  118.*] 
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4.  Masteb  and  Sebvant  (g  206*)— Btsks  As- 
sumed. 

Amonn;  the  dangeis  assumed  by  a  servant 

are  the  ordinary  risks  necessarily  incident  to  the 

employment. 
[Ed.  Note.-^For  other  cases,  see  Master  and 

Servant.  C«nt.  Dig.  S  &30 ;  Dec.  Dig.  §  206.*] 

a.  Masteb  and  Sekvart  (J  288*)— Risks  As- 
suited — EXFI.0BIVB8— JUBT  QUESTIONS. 

Whether  the  operator  of  a  steam  shovel  as- 
sumed the  risk  of  an  accidental  explosion  of 
dynamite  which  had  failed  to  explode  with  oth- 
er charges  held,  nnder  the  evidence,  a  jury  ques- 
tion. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g  1071 ;  Dec.  Dig.  g  288.*] 
6.  Evidence    (|    512*)— Expebt  Testimony— 

Admissibility— Explosion  or  Dynamite. 
In  an  action  for  the  death  of  an  employ^ 
caused  by  an  accidental  explosion  of  dynamite 
which  had  failed  to  explode  with  other  charges, 
expert  testimony  was  admissible  to  show  that 
a  method  could  have  been  pursued  whereby  an 
inspection  would  have  revealed  the  existence  of 
a  charge  missing  fire. 

[Ed.  Note.— B'or  other  cases,  see  Evidence, 
Cent.  Dig.  i  2316 ;   Dec  Dig.  g  512.*] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Clrcnlt  Court,  Will 
County;  Dorrance  Dlbell,  Judge. 

Action  by  Edmund  Stephen,  as  adminis- 
trator of  Alfred  Oestry,  against  Joseph  J. 
DuSy  and  others.  Ftom  a  Judgment  of  the 
Appellate  Court,  affirming  a  Judgment  for 
plaintiff,  defendant  Duffy  appeals.    Affirmed. 

This  is  an  appeal  by  Joseph  J.  Duffy  from 
a  Judgment  of  the  Appellate  Court  for  the 
Second  District  affirming  a  Judgment  for  the 
sum  of  $5,000  recovered  by  Edmund  Stephen, 
administrator  of  the  estate  of  Alfred  Oestry, 
deceased,  appellee.  In  the  circuit  court  of  Will 
county,  against  appellant,  for  damages  for 
the  death  of  appellee's  Intestate,  alleged  to 
have  been  caused  through  the  negligence  of 
the  appellant  To  the  suit  Joseph  J.  Duffy 
and  M.  J.  Scanlon,  copartners  as  J.  J.  Dnfl^ 
&  Co.,  and  the  Joseph  J.  Duffy  Contracting 
Company,  a  corporation,  were  made  defend- 
ants. The  Jury  were  Instructed  that  there 
was  no  evidence  tending  to  establish  any  li- 
ability as  to  any  of  the  defendants  except 
appellant,  and  they  were  also  Instructed  to 
disregard  each  of  the  counts  of  the  declara- 
tion except  the  first,  second,  and  third.  The 
first  count  alleges.  In  substance,  that  defend- 
ants on  December  23,  1904,  were  engaged 
In  the  business  of  excavating  and  removing 
stone  and  other  material  from  the  drain- 
age channel  of  the  Sanitary  District  of  Chi- 
cago, to  Will  cotmty,  111.,  and  that  In  the 
prosecution  of  said  work  the  defendants  drill- 
ed holes  In  the  natural  ledge  of  rock,  and 
placed  therein  dynamite  for  the  purpose  of 
exploding  the  same  to  break  and  loosen 
the  rock  so  that  It  might  be  removed  from 
said  channel  by  means  of  a  steam  shovel, 
which  was  operated  by  the  deceased  un- 
der the  direction  of  an  engineer;  that  It 
was  the  duty  of  defendants  to  exercise  rea- 
sonable care  In  placing  and  exploding  the 


dynamite  so  that  all  of  the  dynamite  would 
be  exploded  by  the  application  of  the  electric 
current  used  for  that  purpose;  and  that  It 
was  their  duty  to  withdraw  from  the  stone 
any  dynamite  not  so  exploded  before  the  de- 
ceased engaged  in  the  removal  of  the  blasted 
stone.  The  negligence  charged  In  this  count 
is  that  the  defendants  carelessly  and  wrong- 
fully prepared  and  placed  said  several  charges 
of  dynamite  In  the  holes  aforesaid  without 
reasonably  carefal  and  proper  connections,  so 
that  the  dynamite  was  not  all  exploded  by 
the  electric  current,  and  defendants  did  not 
use  reasonable  care  to  remove  the  unexploded 
dynamite  before  the  shoveler  on  which  de- 
ceased worked  was  placed  In  operation  to  re- 
move, this  particular  >tone.  It  was  averred 
that  as  a  result  of  such  negligence  unexplod- 
ed dynamite  which  remained  in  the  mass  of 
broken  rock  after  the  application  of  the  cur- 
rent exploded  and  killed  the  deceased  while 
he.  In  the  exercise  of  due  care,  was  assisting 
In  removing  the  stone.  The  second  count 
charges  a  negligent  failure  to  inspect  the 
stone  after  the  explosion  resulting  from  the 
application  of  the  curr^kt  for  the  purpose  of 
ascertaining  whether  all  the  dynamite  had 
been  exploded.  The  third  count  charges  a 
negligent  failure  to  provide  for  the  deceased 
a  safe  place  in  which  to  work. 

At  the  time  of  the  accident  appellant  bad 
In  his  employ  a  large  force  of  men  engaged 
In  excavating  a  portion  of  the  drainage  chan- 
nel of  the  Sanitary  District  of  Chicago.  The 
excavation,  which  was  being  made  In  solid 
limestone,  was  162  feet  In  width,  extending 
across  the  channel,  and  about  16  feet  deep. 
The  method  of  operation,  which  appears  to 
have  been  the  common  one  In  use  by  contract- 
ors engaged  In  this  sort  of  work,  was  first 
to  make  a  channel,  running  lengthwise  of  the 
drainage  channel,  about  2  Inches  In  width 
and  16  feet  deep  along  the  outer  line  on  each 
side  of  the  proposed  excavation.  When  the 
"channeling,"  as  this  work  was  called,  was 
completed  for  a  certain  distance,  from  28  to 
30  holes  were  drilled,  in  4  rows.  In  the  bench 
of  rock.  The  rows  were  about  8  feet  apart 
and  the  boles  In  each  row  were  the  same 
distance  from  each  other.  Each  hole  was 
from  12  to  14  feet  deep.  These  holes  were 
two  Inches  In  diameter,  and,  after  they 
were  drilled,  light  explosives  were  placed 
therein  and  fired  to  dean  out  the  holes,  and 
make  a  small  pocket  at  the  bottom  In  which 
to  place  the  main  charge  of  dynamite.  After 
"springing  the  holes,"  as  this  operation  was 
called,  each  hole  was  charged  with  from  40 
to  50  pounds  of  dynamite,  and  a  small  copper 
cap,  known  as  the  "exploder,"  attached  to 
two  small  wires,  was  then  Inserted  in  and 
fastened  to  the  last  stick  of  dynamite  placed 
In  the  hole.  In  order  to  prevent  this  cap 
from  becoming  damp,  the  hole  around  the 
cap  was  filled  with  soap  or  some  greasy  sub- 
stance.   The  wires  running  from  each  hole 
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were  then  connected  with  a  main  wire  lead- 
ing to  the  power  houBe,  some  distance  away, 
and  from  this  point  the  ebota  were  all  fired 
Bimnltaneously  by  n^eans  of  electricity.  Aft- 
er the  ezploelon  the  bench  of  rock.  In  which 
the  shots  were  placed  would  be  broken  up, 
and  the  pile  of  broken  rode  would  be  about 
four  feet  higher  than  the  surface  of  the  rock 
before  the  shots  were  fired.  After  the  rock 
had  been  broken  up  In  this  manner,  it  was 
loaded  Into  cars  -by  means  of  a  steam  shovel. 
The  deceased  was  employed  on  the  steam 
shovel  as  craneeman,  and  his  duties  consisted 
In  directing  the  movements  of  the  shovti.  In 
order  to  do  this,  he  was  compelled  to  stand 
within  15  feet  of  the  rock  pile,  upon  the 
crane,  which  swung  back  and  forth  between 
the  rock  pile  and  the  car.  The  rock  which 
was  being  loaded  at  the  time  of  the  accident 
had  been  broken  up  In  the  manner  Indicated 
above  two  or  three  days  preivlons  to  that 
time.  While  the  deceased  was  attempting  to 
load  the  shovel,  and  while  It  was  In  contact 
with  the  stone  in  the  mass,  a  terrific  explo- 
sion occnrred,  by  which  he  was  so  severely  in- 
jured that  he  died  on  the  following  day.  The 
proof  indicates  that  this  was  an  explosion  of 
dynamite  which  liad  been  placed  in  one  or 
more  of  the  holes  prior  to  the  application  of 
the  electricity,  and  which  had  not  been  ex- 
ploded by  the  current.  It  appears  from  the 
evidence  that  there  was  nothing  on  the  sur- 
face of  the  broken  stone  to  indicate  that,  the 
dynamite  which  injured  the  deceased  re- 
mained unexploded  after  the  blasting  was 
done,  two  or  three  days  before. 

At  the  close  of  all  the  evidence,  the  court 
denied  the  motion  of  appellant  for  a  peremii- 
tory  Instruction,  and  the  action  of  the  court 
in  80  doing  has  been  assigned  as  error.  Ap- 
pellant also  contends  that  the  court  erred  in 
passing  upon  objections  to  evidence  offered. 

J.  I/.  O'Donnell  and  T.  F.  Donovan  (R.  J. 
Falonie,  of  counsel),  for  appellant.  John  W. 
D'Arcy,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  In  the  discussion  of  the  motion  for 
a  directed  verdict  a  great  deal  of  attention 
has  been  given  to  the  question  whether  the 
maxim  "res  ipsa  loquitur"  applies ;  the  posi- 
tion of  at^)enee  being  that  negligence  may  be 
inferred  against  the  appellant  from  the  fact 
of  the  explosion  alone,  while  appellant  insists 
that  the  evidence  rdled  upon  by  appellee 
should  have  gone  farther,  and  tended  to  prove 
that  the  presoice  of  the  unexploded  dyna- 
mite was  due  to  some  specific  act  of  care- 
lessness on  the  part  of  appellant  The  evi- 
dence clearly  shows  that  the  failure  of  this 
dynamite  to  explode  may  have  resulted  from 
any  one  of  several  causes.  If  there  was  a 
defect  In  the  manufacture  of  the  exploder,  or 
if  the  exploder  became  moist,  or  if  one  of 
the  wires  leading  to  It  had  been  broken,  the 
current  would  not  cause  the  dynamite  to  ex- 
plode. Counsel  urge  that  the  failure  to  ex- 
plode may  have  been  the  result  of  some  defect 


in  the  manufacture  of  the  exploder,  for  which 
appellant,  who  had  used  due  care  In  the  pur- 
chase of  this  material,  should  not  be  held 
responsible,  and  that  the  proof  was  fatally 
defective  l>ecauae  it  did  not  negative  this 
and  other  like  possibilities.  Although  the 
disposition  of  the  case  seems  to  have  turned 
in  the  Appellate  Court  upon  the  question 
whether  this  maxim  applies,  we  are  not  dis- 
posed to  regard  that  as  the  crucial  question. 
It  was  the  duty  of  the  appellant  to  exercise 
reasonable  care  in  providing  for  deceased  a 
reasonably  safe  place  in  which  to  work,  and 
it  may  be  conceded  that  the  evidence  shows 
in  this  case  thai  after  the  charges  had  been 
exploded,  two  or  three  days  before  the  acci- 
dent, the  mass  of  broken  stone  resulting  from 
the  explosion  had  been  Inspected  by  employes 
of  appellant,  and  that  there  was  then  nothing 
apparent  to  the  eye,  In  any  part  of  that  mass 
of  broken  rock,  to  Indicate  that  there  was 
any  unexploded  dynamite  contained  therein. 
The  evidence  shows,  however,  that  If.  Instead 
of  exploding  the  dynamite  in  an  aitire  block, 
but  a  single  row  of  holes  had  been  charged 
and  the  current  applied  to  these  charges  at 
one  time,  an  Inspector  examining  the  broken 
rock  afterward  could  readily  have  ascer- 
tained the  fact  if  the  dynamite  in  one  hole 
had  failed  to  explode,  because  ita  that  event 
there  would  have  been  a  depression  in  Uie 
broken  stone  above  the  hole  containing  the 
unexploded  dynamite. 

Whether  or  not  the  exercise  of  reasonable 
care  in  providing  a  reasonably  safe  place  for 
the  deceased  to  work  Is  required  of  appellant 
that  the  dynamite  in  but  a  single  row  of  holes 
be  exploded  at  one  time,  so  that  an  inspec- 
tion thereof  would  determine  with  greater 
certainty  whether  or  not  the  dynamite  In  any 
one  bole  had  missed,  was  a  question  for  the 
Jury.  It  Is  perhaps  true  that  the  method 
Just  mentioned  would  not  be  as  efficacious 
and  speedy  in  preparing  the  stone  for  remov- 
al as  the  method  actually  used.  It  is  also 
probable  that  in  using-  the  method  now  under 
oonstderation  less  satisfactory  results  would 
be  obtained  from  the  use  of  the  same  amount 
of  dynamite  than  by  using  the  method  that 
was  actually  pursued  and  that  the  prosecu- 
tion of  the  work  would  be  made  more  ex- 
pensive. Id  determining  whether  the  exer- 
cise of  due  eare  on  th?  part  of  appellant  re- 
quired the  use  of  a  slower  and  more  expensive 
method,  weight  must  be  given  to  the  fact  that 
dynamite  is  a  very  powerful  and  dangerous 
force.  In.  considering  a  similar  question  in 
Commonwealth  Electric  Co.  v.  Melville,  210 
Ul.  70,  70  N.  B.  1052,  we  said  (page  78  of 
210  111.,  page  1056  <rf  70  N.  B.):  "Electricity 
is  a  subtle  and  powerful  agent  Ordinary 
care  exercised  by  those  who  make  a  business 
of  using  it  for  profit,  to  prevent  Injury  to 
others  therefrom,  requires  much  greater  pre- 
caution In  its  use  than  where  the  element 
used  la  of  a  less  dangerous  character.  As 
there  Is  greater  danger  and  hazard  in  the 
use  of  electricity,  there  must  be  a  correspond- 
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ing  exercise  of  skill  and  attention  for  the 
purpose  of  avoldiiig  Injury  to  another  to  con- 
stitute what  the  law  temu  ordinaiy  care. 
The  care  must  be  ccnmnensnrate  vrtth  the 
danger."  The  law  so  stated  is  applicable 
here. 

Nor  can  we  say  as  a  matter  of  law  that  the 
risk  was  aaanmed..  Among  the  dangers  as- 
stimed  by  a  servant  are  the  ordinary  risks 
necesaarlly  incident  to  the  employment  This 
man's  business  was  to  assist  in  the  operation 
of  a  steam  shovel  engaged  in  shoveling  brokr 
en  stone;  The  danger  of  an  explosion  of 
dynamite  is  .not  Incident  to  this  XKxnipation, 
and  It  is  not  contended  that  there  Is  any  oth- 
er basis  herein  for  the  ai^llcation  of  the  doc- 
trine of  assnmed  risk.  The  case  was  rlght- 
fnlly  snbmitted  io  the  jury. 

Several  witnesses,  skilled  by  long  expe- 
rience in  blasting  stone  by  the  method  follow- 
ed by  appellant,  testified  on  the  part  of  ap- 
TPtiiee  as  «xpefrtB  in  reference  to  the  effect  of 
an  explosion  of  a  battery  of  charges,  and  in 
reference  to  an  explosion  of  a  smaller  nom- 
ber  of  charges  upon  the  condition  and  appear- 
ance of  a  ledge  of  ^itone,  for  the  purpose  of 
showing  whether  under  given  circumstances 
a  proper  Inspection  would  show  the  existence 
of  a  charge  that  had  missed  fire  after  the 
other  charges  had  been  simultaneously  ex- 
ploded. It  is  vbiected  that  this  was  not  a 
proper  subject  of  expext  testimony,  for  the 
reason  that  this  stone  was,  in  fact;  inspected 
and  observed  by  several  persons  after  the 
charges  had  been  fired  and  before  the  acci- 
dent occurred,  and  that  the  effect  of  admit- 
ting this  testimony  was  to  permit  the  opin- 
ions of  experts  to  prevail  over  the  actual 
facta  as  they  were  shown  to  exist  by  the  tes- 
timony of  those  who  had  inspected  the  brok- 
en stone.  We.  think  this  a  misapprehension. 
The  testimony  of  the  experts  tended  to  show 
ttiat  a  method  could  have  been  pursued  by 
which  an  inspection  would  have  revealed  the 
existence  of  a. charge  that  had  missed  fire 
after  the  current  had  been  applied,  and  for 
that  purpose  It  was  proper. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Jodgmoit  affirmed. 


(237  111.  5E9) 

HARTT  BROS.  &  HARTT  CO.  v. 
POLAKOW. 

(Supreme  Court  of  Ulioois.    Dec.  15,  1008.. 
Rehearing  Denied  Feb.  4,  1009.) 

1.  Courts  (8  24*)  —  Jumsdictioh  —  Subject- 
Matteb— Waives. 

Where  jnrisdiction  of  the  subject-matter  is 
not  conferred  on  a  dourt  by  law,  the  court  can- 
not be  invested  with  Jurisdiction  by  consent. 

[SM.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  76-78 ;    Dec.  Dig.  S  24.*] 

2.  CONTBACTS   (f   4*)— "iMPLIEn  CONTBACT." 

The  term  "implied  contmct"  incltidps  not 
only  contracts  In  fact— obligrations  where  the 
mutual  intention   to  contract  though  not  ex- 


pressed, is  implied  or  presumed  from  the  acts  of 
the  parties  or  from  surrounding  drcumatances 
— but  also  denotes  that  class  of  obligations  im- 
posed or  created  by  law  without  the  consent  of 
the  party  bound,  and  in  some  cases  even  not- 
withstanding his  actual  dissent,  because  dictat- 
ed by  reason  and  justice,  which  obligations  are 
called  also  "constructive  ccmtracts,"  or  "con- 
tracts  implied  by  law." 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  4r4i ;    Dec.  Dig.  i  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3428-8431.] 

3.  Mechanics'  Liens  (J  245*)— LiABiLtrr  of 

OWNSa— EINFOBCEMENT— NATUBB  OF  ACTION. 

Lien'Law  (Laws  1S>03.  p.  241),  i  2S  (Hurd's 
Rev.  St.  1908,  c.  82^  I  42).'l>tovides:  That  if 
money  is  due  a  subcontractor  he  may  sue  the 
owner  and  contractor  jointly  for  the  amount 
due  him  in  any  court  having  Jurisdiction,  in 
the  amount  claimed  to  be  due,  and  a  personal 
judgment  may  be  rendered  therein,  as  In  other 
cases ;  that  in  such  actions  the  owner  shall  be 
liable  for  no  more  than  the  pro  rata  share,  and 
such  action  at  law  shall  be  maintained  against 
the  owner  only  in  case  plaintiff  establishes  his 
right  to  a  lien:  that  no  judgment  or  decree 
shall  be  rendered  until  both  the  contractor 'and 
the  owner  are  brought  into  court ;  and  that  all 
such  Judgments  shall  be  against  both,  but  shall 
be  enforced  aeainst  the  owner  only  to  the  ex- 
tent he  Is  liable  under  his  contract.  Held,  that 
an  owner  under  such  section  is  under  a  quasi 
contractual  obligation  to  a  subcontractor  for 
his  pro  rata  share  of  the  amount  due  the  con- 
tractor, which  obligation  is  enforceable  against 
the  owner  in  assumpsit 

[Ed.  Note.— For  other  Cases,  see  Mechanics' 
Liens,  Dec.  Dig.  {  215.*] 

4.  COUBTS  (8  188*)  —  MUNICIPAI.  COUBT  — Ju- 

BiBDicTioN— Implied  Contracts. 

Under  Hard's  Rev.  St  1908,  c.  37,  (  265, 
conferring  on  the  Chicago  municipal  court  Juris- 
diction of  all  actions,  express  or  implied,  when 
the  amount  claimed,  exclusive  of  costs,  exceeds 
^1,000.  such  court  has  Jurisdiction  of  an  action 
in  assumpsit  by  a  sutieontractor  to  recover  a 
personal  judgment  against  the  owner  of  a  build- 
ing on  the  latter's  quasi  contractual  obligation 
for  the  subcontractor's  pro  rata  share  of  the 
owner's  liability  to  the  contractor. 

fBd.  Note.— For  other  eases,  see  Courts,  Dec 
Dig.  S  18&*] 

5.  Affkai.  and  Bbbob  ({  1177*)— DuPosmoiT 
ov  Cause— Intebukdiatb  Appeai.  —  Jubis- 

DICTION. 

The  Appellate  Court  being  authorised  to 
reverse  without  remand  only  where  it  finds  tb« 
facts  differently  from  the  finding  of  the  trial 
court  and  recites  the  facts  found  in  its  judg- 
ment, and  when  it  reverses  for  errors  In  law 
which  cannot  be  obviated  or  cured  on  another 
trial,  where  a  Judgment  was  reversed  because 
the  Appellate  Court  erroneously  thought  the  tri- 
al court  had  not  Jurisdiction  of  the  subject- 
matter,  which  holding  was  overruled  on  a  fur- 
ther appeal  to  the  Supreme  Court,  the  record 
would  be  transmitted  to  the  Appellate  0>urt  for 
its  consideration  of  the  other  errors  assigned 
therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
firror,  Dec.  Dig.  |  1177.*1 

Cartwright,  C.  J.,  and  Hand  and  Dunn,  33., 
dissenting. 

Appeal  from  Appellate  Court  First  Dis- 
trict on  Appeal  from  Municipal  Court  of 
Chicago;   Henry  C.  Beltler,  Judge. 

Action  by  Harty  Bros.  &  Harty  Company 
against   Samuel    Polakow   and   another.     A 
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Judgment  for  plaintiff  against  both  defend- 
ants was  reversed  by  the  Appellate  Court  as 
to  defendant  Polakow  on  his  separate  ap- 
peal, and  plalntifT  ai^eals.  Reversed  and 
remanded,  with  directions. 

Bulkley,  Gray  &  More,  for  appellant.  Max 
M.  Orossman  (H.  J.  Rosenberg,  of  counsel), 

for  appellee. 

CARTER,  J.  Harty  Bros.  &  Harty  Co., 
a  corporation,  brought  this  suit  in  assump- 
sit In  the  municipal  court  of  Chicago  against 
Samuel  Polakow  and  Bass  &  Bomsteln. 
Polakow  engaged  Bass  &  Bomsteln  to  do  the 
carpenter  work  for  him  on  a  building  in 
Chicago.  Appellant  contracted  with  Bass  & 
Bornstein  to  furnish  the  millwork  for  such 
building.  This  action  was  brought  to  recov- 
er for  the  balance  due  under  appellant's  con- 
tract with  Bass  &  Bornstein  for  the  mill- 
work  or  interior  finish  on  said  building,  un- 
der section  28  of  the  Hen  act  of  1903  (Laws 
1903,  p.  241;  Hurd's  Rev.  St  1908,  c.  82,  f 
42).  All  the  preliminary  requirements  of 
the  lien  law,  including  notice,  were  complied 
with  by  appellee  before  instituting  this  ac- 
tion. The  court  found  that  appellee  had  a 
lien  on  said  building.  The  trial  in  the  mu- 
nicipal court  -resulted  in  a  Judgment  against 
Polakow  and  Bass  &  Bornstein  for  $1,683.- 
64.  Polakow  prayed  and  was  allowed  a  sep- 
arate appeal  to  the  Appellate  Court  for  the 
First  District.  On  the  hearing  in  that  court 
the  cause  was  reversed,  solely  on  the  ground 
that  the  municipal  court  was  without  Juris- 
diction of  the  subject-matter  of  the  suit. 
From  the  Judgment  of  the  Appellate  Court, 
appellant  has  perfected  its  appeal  to  this 
court. 

Api>ellant  first  contends  that  as  the  ques- 
tion of  Jurisdiction  was  not  raised  In  the 
trial  court  it  was  waived.  When  a  court 
does  not  have  Jurisdiction  of  the  subject- 
matter  conferred  upon  It  by  law,  it  cannot 
be  Invested  with  Jurisdiction  by  consent 
Such  an  objection  cannot  be  waived.  De- 
miUy  T.  Grosrenaud,  201  111.  272,  06  N.  E. 
234;  Town  of  Audubon  v.  Hand,  223  111.  867, 
79  N.  E.  71. 

Does  the  municipal  court  of  Chicago  have 
Jurisdiction  of  the  subject-matter  of  the 
suit?  If  it  has,  it  is  agreed  that  it  must  be 
conferred  by  that  part  of  section  2  of  the 
act  creating  the  court  which  grants  it  Juris- 
diction of  "all  actions  on  contracts,  express 
or  implied,  when  the  amount  claimed  by  the 
plaintiff,  exclusive  of  costs,  exceeds  |1,000." 
Hurd's  Rev.  St  1908,  c.  37,  {  265.  No  ex- 
press contract  relation  existed  between  Pola- 
kow and  appellant  herein,  but  there  was 
sndi  an  express  contract  between  appellant 
and  the  copartnership  of  Bass  &  Bornstein 
and  another  express  contract  between  Bass 
&  Bornstein  and  appellee.  If  the  municipal 
court  had  Jurisdiction  of  this  suit,  it  must 
be  because  there  was  an  implied  contract  be- 
tween appellant  and  Polakow. 

Said  section  28  Of  the  lien  law  provides 


that  if  money  Is  due  a  subcontractor  he 
"may  either  file  his  petition  and  enforce  bis 
lien"  as  provided  under  said  law,  "or  he 
may  sue  the  owner  and  contractor  Jointly 
for  the  amount  due  him  in  any  court  having 
Jurisdiction  of  the  amount  claimed  to  l>e 
due,  and  a  personal  Judgment  may  be  ren- 
dered therein,  as  in  other  cases.  In  such 
actions  at  law,  as  In  suits  to  enforce  the 
Ilea,  the  owner  shall  be  liable  to  the  plaintiff 
for  no  more  than  the  pro  rata  share,  •  •  • 
and  such  action  at  law  shall  be  maintained 
against  the  owner  only  in  case  plaintiff  es- 
tablishes his  right  to  the  Hen.  All  suits  and 
actions  by  subcontractors  shall  be  against 
both  contractor  and  owner  Jointly,  and  no 
decree  or  Judgment  shall  be  rendered  there- 
in imtil  both  are  duly  brought  before  the 
court  by  process  or  pablication,  and  in  all 
courts  Including  actions  before  a  Justice  of 
the  peace  and  police  magistrates,  such  pro- 
cess may  be  served  and  publication  made 
as  to  all  persons,  except  the  owners  as  in 
suits  in  chancery.  All  such  Judgments, 
where  the  Hen  is  established,  shall  be  against 
both  Jointly,  but  shall  be  enforced  against 
the  owner  only  to  the  extent  that  he  is  lia- 
ble nnder  his  contract  as  by  this  act  provid- 
ed. *  *  *  But  this  sbaU  not  preclude  a 
Judgment  against  the  contractor,  personally, 
where  the  lien  is  defeated."  By  what  action 
at  law  other  than  assumpsit  could  recovery 
be  had  under  this  section?  That  action  Ues 
"where  a  party  claims  damages  for  breach 
of  simple  contract — i.  e,,  a  promise  not  un- 
der seal.  Such  promises  may  be  express  or 
implied,  and  the  law  always  implies  a  prom- 
ise to  do  that  which  a  party  is  legally  liable 
to  perform."  Andrews'  Stephen  on  Pleading, 
I  63.  The  term  "Implied  contract"  has  been 
used  to  denote  not  only  contracts  implied 
in  fact — that  is,  obligations  where  the  mutu- 
al intention  to  contract,  although  not  ex- 
pressed, is  Imidled  or  presumed  from  the 
acts  of  the  parties  or  from  surrounding  cir- 
cumstances—but also  to  denote  that  class  of 
obligations  Imposed  or  created  by  law  with- 
out the  assent  of  the  party  bound,  and  some- 
times even  notwithstanding  his  actual  dis- 
sent, upon  the  ground  that  they  are  dictated 
by  reason  and  Justice.  These  latter  obliga- 
tions have  sometimes  been  called  "construc- 
tive contracts,"  or  "contracts  Implied  by 
law"— fictions  of  law  adopted  to  enforce  le- 
gal duties.  Keener  on  Quasi  Contracts,  p. 
6;  Bishop  on  Contracts,  {  205;  Hertzog  v. 
Hertzog,  29  Pa.  465;  9  Cyc.  242;  7  Am.  & 
Eng.  E^cy.  of  Law  (2d  Ed.)  91;  15  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  1078;  LUlard  t. 
Wilson,  178  Mo.  145,  77  S.  W.  74;  HaUway 
Co.  V.  Gaffney,  65  Ohio  St  104,  61  N.  E.  152. 
This  court  has  held,  in  the  recent  case  of 
Chudnovski  v.  Eckels,  232  lU.  312,  83  N.  E. 
846,  that  there  is  no  distinction  bet\N-een  con- 
tracts implied  by  law  from  the  existence  of 
a  plain  legal  obligation,  without  regard  to 
the  intention  of  the  parties,  or  even  contrary 
thereto,  and  contracts  implied.  In  fact,  from 


Digitized  by 


Google 


lU.) 


HARTY  BROS.  &  HARTY  OO,  v.  POLAKOW. 


1087 


acts  or  circumstances  Indicating  the  mutual 
Intention;  that  all  alike  come  within  the 
natural  and  usual  meaning  of  the  words 
"implied  contract"  "Whatever  the  laws  or- 
der anyone  to  pay,  that  becomes  Instantly 
a  debt  which  he  hath  beforehand  contract- 
ed to  discharge."  3  Blackstone,  160 ;  Bowen 
V.  Hozle,  1S7  MaB&  527;  Bishop  on  Con- 
tracts, f  20S ;  Pacific  M.  S.  Co.  v.  Jolitta,  2 
Wall.  400,  17  L.  Ed.  806. 

In  our  opinion  the  cases  of  Cooper  t.  Skin- 
ner, 124  Mass.  183,  and  SmiOi  v.  SQsbe,  53 
App.  IMv.  462,  65  N.  Y.  Supp.  1083.  cited  to 
Bbow  that  this  action  U  not  on  an  implied 
contract,  do  not  bear  directly  on  the  points 
InTolved.  The  Massachusetts  court  held  that 
the  municipal  court  of  the  city  of  Boston 
had  no  Jurisdiction  to. enforce  a  mechanic's 
Hen  where  the  amount  exceeded  $100,  but 
based  the  decision  upon  the  ground  that  it 
would  be  contrary  to  the  principles  adopted 
in  construing  statutes  to  bold  that  general 
provisions  were  Intended  to  change  the  ju- 
risdiction in  a  subject-matter  in  which  both 
the  right  and  remedy  were  created  by  a  stat- 
ute which  contained  full  and  definite  provi- 
sions as  to  the  ^hole  subject.  Manifestly 
therefore  that  decision  Is  not  decisive.  Fur- 
thermore, in  the  later  case  of  MUford  v. 
Commo^wealth,  144  Mass.  64,  10  N.  E.  516, 
it  was  held :  That  claims  for  salaries,  when 
established  by  law,  were  often  spoken  of  as 
founded  on  contract ;  that  in  matters  of  pro- 
cedure penalties  were  usually  regarded  as 
debts;  that  actions  under  statutes  to  recov- 
er for  money  ezi>ended  have  usually  been 
actions  on  contracts,  and  the  law  regards 
the  money  expended  a  debt  and  implies  a  re- 
quest and  promise  to  pay  the  money;  that 
a  contract  is  sometimes  said  to  be  Implied 
when  there  is  no  intention  to  create  a  con- 
tract and  no  agreemmt  of  the  parties ;  tiiat 
the  law  has  Imposed  an  obligation  which  Is 
enforced  as  if  It  arose  ex  contractu.  The 
reasoning  of  tills  decision  would  plainly  base 
the  action  at  law  provided  for  under  said 
section  28  of  the  lien  act  on  an  Implied  con- 
tract under  the  statute.  The  New  York  case 
was  an  action  In  the  New  York  Municipal 
Court  to  foreclose  a  mechanic's  lien,  and  it 
was  stated  that  the  court  had  been  created, 
by  the  express  terms  of  the  statute,  with- 
out any  equity  jurisdiction ;  hence  It  did 
not  have  jurisdiction  in  the  matter  in  ques- 
tion. But  in  the  opinion  the  two  cases  of 
Terra  Cotta  Co.  ▼.  Doyle,  133  N.  Y.  603,  30 
N.  B.  1010,  and  Morton  v.  Tucker,  145  N.  Y. 
244,  40  N.  E.  3,  are  referred  to  with  ap- 
proval. Both  these  latter  were  cases  in 
which  personal  judgments  under  the  New 
York  mechanic's  Hen  law  appear  to  have 
been  obtained  against  the  property  owners, 
and  In  our  judgment  the  reasoning  in  both 
tends  to  uphold  the  jurisdiction  of  the  mu- 


nicipal court  in  this  proceeding.  The  deci- 
sions involving  the  construction  of  lien  laws 
and  jurisdiction  of  courts  In  other  states 
cannot,  however,  be  decisive  on  the  question 
here  raised,  as  the  statutes  called  to  our  at- 
tention are  so  different  in  wording  from  our 
own. 

We  are  disposed  to  hold  that  the  only  ac- 
tion at  law  that  can  be  brought  to  recover 
against  the  owner  under  the  Hen  act  is  as- 
sumpsit, and  that  this  act,  when  a  subcon- 
tractor has  complied  with  its  requirements, 
so  as  to  create  a  Hen  In  his  favor,  imposes 
such  an  obligation  upon  the  owner  that  a 
contract  will  be  implied  for  aU  such  amounts 
as  may  be  recovered  from  him  by  an  action 
at  law  under  said  section  28.  This  conclu- 
sion Is  further  strengthened  by  the  reason- 
ing of  this  court  in  decisions  as  to  implied 
contracts  and  recoveries  therefor  under  an 
action  In  assumpsit  First  Nat  Bank  v. 
Gatton,  172  111.  625,  60  N.  B.  121 ;  De  Wolf 
V.  City  of  Chicago,  26  lU.  443;  Carter  v. 
White.  32  111.  609 ;  Toledo,  Wabash  &  West- 
ern Railway  Co.  v.  Chew,  67  111.  378;  First 
Baptist  Church  of  Chicago  v.  Andrews,  87 
lU.  172. 

Appellant  argues  that,  if  the  municipal 
court  had  jurisdiction  to  try  the  cause,  no 
cross-errors  having  been  assigned  in  this 
court,  the  other  questions  raised  by  appel- 
lee's briefs  cannot  be  considered  here  (Kant- 
zler  v.  Bensinger,  214  lU.  689,  73  N.  B.  874; 
Penn  Plate  Glass  Co.  v.  Rice  Ca,  216  DI. 
667,  75  N.  E.  246),  and  that  therefore  the 
judgment  of  the  Appellate  Court  should  be 
reversed  and  that  of  the  municipal  court 
affirmed.  The  Appellate  Court  may  reverse 
without  remanding  under  two  conditions: 
First,  where  It  finds  the  facts  In  controversy 
different  from  the  finding  of  the  trial  court 
and  recites  the  ultimate  facts  so  found  I9 
its  judgment;  second,  when  it  reverses  for 
errors  of  iaw  which  can  not  be  obviated  or 
cured  on  another  trial.  A  want  of  jurisdic- 
tion In  the  municipal  court  falls  within  the 
second  class.  The  Ai^ellate  Court's  view  on 
this  point  being  a  mistaken  one,  it  should 
consider  the  other  errors  assigned  upon  the 
record  In  that  court 

The  judgment  of  the  AppeUate  Court  to 
therefore  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  enter  such 
judgment  as  it  may  deem  proper.  Coverdale 
V.  Royal  Arcanum,  193  111.  91,  81  N.  E,  916. 
The  clerk  of  this  court  to  ordered  to  trans- 
mit the  recOTd  herein  to  the  Appellate  Court 
for  the  First  District  for  further  considera- 
tion in  accordance  with  these  directions. 

Reversed  and  remanded,  with  directions. 

CARTWRIGHT,  a  J.,  and  HAND  and 
DUNN,  JJ.,  dissent 
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OOBB  ▼.  OnXEB  et  aL 

(Sapreme  Court  of  Illinois.    Dec.  15,  1908. 
Rehearing  Denied  Feb.  8,  1900.) 

1.  BUILDINO  AND  LOAIt  ASSOCIATIONS  ({  33*) 

—Usury— BxEMpnoK  from  Inteeist  Law- 
Extent. 

The  exempti(Hi  of  homestead  and  loan  asso- 
ciations from  the  operation  of  the  interest  law 
applies  only  to  interest,  fines,  and  premiums  ac- 
cruing according  to  the  provisions  of  the  act  un- 
der which  they  are  organized. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  {  49;  Dec.  Dig. 
«  33.*] 

2.  Bthldino  and  Loan  Associations  ($  33*) 
—Loans— PuBSUANCB  of  Unlawfui,  Meth- 
od—Estoppel OF  .BOBBOWEBS. 

Where  a  building  and  loan  association  had 
never  adopted  a  by-law  dis^nsing  with  the  of- 
fering of  its  money  for  bids  in  open  meeting,  but 
nevertheless  made  a  loan  at  a  fixed  rate  of  in- 
terest and  premium,  without  offeidng  it  in  open 
meeting,  which  could  not  be  done  without  the 
adoDtion  of  such  a  by-law  under  Homestead  and 
Loan  Association  Act.  {  8  (Hurd's  Rev.  St. 
1908,  c.  32,  §  85),  declaring  now  premiums  on 
loans  may  be  fixed,  and  the  interest  and  premi- 
um which  exceeded  the  legal  rate  therefore  did 
not  accrue  according  to  the  provisions  of  the  act 
and  were  usurious,  and  it  did  not  appear  that 
the  borrowers  had  knowledge  of  the  by-laws,  or 
that  they  were  stockholders  of  the  association 
before  the  completion  of  the  loan  to  them,  they 
were  not  estopped  to  object  that  the  loan  was 
not  made  in  compliance  with  the  homestead  and 
loan  association  act,  and  was  therefore  usurious. 
[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec  Dig.  {  33.*] 

3.  Bdildtno  and  Loan  Associations  (g  33*) 
—Loans — Usuby — Estoppel  of  Bobboweb. 

That  in  arriving  at  the  amouni  due  a  build- 
ing and  loan  association  from  borrowen  on  a 
usurious  loan,  at  the  time  of  taking  new  notes 
and  mortgages  therefor,  the  borrowers  were 
credited  witE  their  proportionate  share  of  the 
association's  earnings  would  not  preclude  them 
from  making  the  defense  of  usury. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Dec.  Dig.  S  33.*] 

4.  Building  and  Loan  Associations  (8  33*) 
—  Usuby  —  Pbemium  Not  Detbbhinbd  by 
Statute. 

Homestead  and  Loon  Association  Act 
(Hurd's  Rev.  St  1908,  c.  32,  {  85)  J  8,  provides 
that  premiums  on  loans  shall  be  determined  ei- 
ther Dy  bids-  for  the  priority  of  loan  in  open 
meeting,  or,  if  the  association  by  by-law  has 
dispensed  with  the  offering  of  its  money  for  bids 
in  open  meeting,  by  the  priority  of  applications 
for  loans.  An  association,  which  had  not  by 
by-law  dispensed  with  the  offering  of  its  money 
for  bids  in  open  meeting,  made  a  loan  at  a  fixed 
rate  of  interest  and  premium  which  exceeded  the 
legal  rate  of  interest  without  offering  it  in  open 
meeting.  Held,  that  the  loan  was  usurious  un- 
der the  general  law  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  §  49;  Dec.  Dig. 
i  33.*] 

6.  Usuby  (J  106*)  — Giving  New  Secubitt 
fob  Usubious  Debt. 

If,  after  a  usurions  transaction  has  been 
completely  settled  and  closed,,  a  new  loan  ia 
made,  the  borrower  cannot  set  up  the  usury  in 
the  former  transaction  against  the  new  loan,  as 
usury  in  one  transaction  cannot  be  availed  of  in 
another;  but  settlement  and  agreement  upon 
the  amount  due  and  the  giving  of  a  new  note  do 
not  preclude  the  defense  of  usury  existing  in  the 


original  transaetton,  and  benea  when  «  home- 
stead and  loan  association  made  usurious  loans 
secured  by  two  mortgages  and  shares  of  its 
stock,  and  subsequently,  on  default  of  the  bor- 
rower, the  sum  due  was  determined  and  the 
stock  was  canceled,  the  mortgages  released,  and 
new  notes  secured  by  mortgages  given,  the  de- 
fense of  usury  in  the  first  transaction  was  not 
precluded  by  the  later  one. 

[Ed.  Note.— For  other  cases,  see'  Usury,  Cent. 
Dig.  J  203 ;   Dec  Dig.  {  106.*] 

6.  Usuby  (§  106*)— Extent  of  Bioht  to  Db- 
PVCT  Usubious  Intebest. 

So  long  as  any  part  of  an  original  principal 
debt  upon  which  usurious  interest  was  charged 
remains  unpaid,  the  debtor  may  insist  upon  the 
deduction  of  the  uaury,  though  the  parties  had 
had  a  settlement  finding  the  amount  due,  in- 
cluding the  nsur^,  and  only  the  balance  of  the 
principal  remaining  after  the  application  of  all 
payments,  whether  of  prindiial  or  interest,  caa 
be  recovered. 

[Ed.  Note.— For'  other  cases,  see  Usury,  Cent. 
Dig.  e  203 ;  Dec.  Dig.  {  106.*] 

7,  Usuby  (j  104*)- Devices  to  Cut  Off  De- 
fense. ■ 

No  form  given  to  a  contract,  no  device  by 
which  a  new  form  is  given  to  an  old  transaction 
tainted  with  usury,  and  no  mere  substitution  of 
securities  will  cut  off  the  defense  of  usury. 

[Ed.  Note.— For  other  cases,  see  Usury,  Dec 
Dig.  {  104.*] 

Error  to  Appellate  Couri^  Second  Districts 
on  Appeal  from  Circuit  Court,  Rock  Island 
County;  Emery  Q.  Graves,  Judge. 

Bill  by  Ira  M.  Cobe  against  E.  H.  Onyer 
and  others.  From  a  Judgment  of  the  Appel- 
late  Court  (139  ni.  App.  580),  affirming  a  de- 
cree for  complainant,  defendants  bring  ei> 
ror.  Reversed  and  remanded,  with  direc- 
tions to  dismiss. 

J.  T.'Keaworthyand  S.  B.  K^nworthy,  tor 
plalntUfB  in  error.  8.  W.  Swabey  (W.  B. 
Moore,  of  eouiuel),  for  defendant  la  error. 

DUNN,  J.  This  writ  of  error  Is  prosecut- 
ed to  reverse  a  judgment  at  the  Appellate 
Court  affirming  a  decree  of  foreclosure.  The 
mortgagee  was  the  Masonic  Mutual  Savings  & 
Loan  Association,  a  corporation  organhsed 
imder  the  homestead  and  loan  association  act> 
and  the  defendant  in  error  the  asBlgneeof 
the  receiver  of  said  association,  appointed 
by  the  superior  court  of  Cook  county  under 
section  26  of  that  act  Several  reasons  for 
reversal  are  urged;  but  in  the  view  we  take 
of  the  defense  of  usury,  which  was  insisted 
upon  in  the  circuit  court,  it  will  be  unneoeB- 
sary  to  consider  any  other  question. 

The  mortgage  sought  to  be  foreclosed  was 
dated  Jul;  X  1899,  and  was  made  to  secure 
promissory  notes  of  that  date  for  the  sum  of 
$12,000;  but  the  indebtedness  originated  in 
August,  1896,  when  the  loan  association  made 
a  loan  of  $10,000  to  the  plaintlfFs  in  error  and 
one  George  W.  Walker  upon  100  shares  of  its 
stock.  This  loan  was  secured  by  a  mortgage, 
and  the  bond  given  therefor  required  the  pay- 
ment of  $50  dues,  $50  Interest,  and  $50  pre- 
mium, monthly,  until  the  maturity  of  the 
stock,  when  the  loan  would  be  paid  in  ac- 
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ctodancb  WKh  tbe  plan  of  the  asaoclatloiu 
SubBeqnently,  the  makers  of  eiald  bond  be- 
ing In  default,  a  new  loan  of  $2|60O  was  made 
to  them  on  Angimt  30,  1898,  on  26  shares  of 
the  stock  of  the  association,  which  was  also 
liecured  by  a  mortgage;  the  ^aymenis  recfnlr- 
ed  being  $13  dues,  fl3  Interest,  arid  $13  pre- 
mium monthly.  Nf>  money  was  advanced  on 
this  loan,  but  credit  was  g^rrai  for  Its  amount 
on  the  delinquent  installments  on  the  former 
mortgage.  A  few  months  later  the  obligors 
were  again  In  default  on  both  loans :  the  loan 
association  claiming  tbe  total  amount  due  to 
be  $13,379.60.  Theretipon  the  26  shares  of 
Stock  were  canceled.  Notes  for  $12,000,  bear- 
ing 7  per  cent  interest,  dated  July  1,  1899, 
and  secured  by  mortgage,  were  given  by 
plaintiffs  in  error,  and  the  two  fdftner  mort- 
gages were  released.  According  to  the  claim 
of  the  association,  the  value  of  the  stock  can- 
celed, $1,828,  and  the  $12,000  mortgage  notes 
being  credited  on  the  amount  due  on  the 
former  mortgage,  left  a  balance  of  $51.60, 
for  which  tbe  plaintiffs  in  error  gave  their 
note  due  In  60  days. 

The  exemption  Of  homestead  and  loan  asso- 
ciations from  the  operation  of  the  interest 
law  applies  only  to  interest,  fines,  and  pre- 
miums accruing  according  to  the  provisions 
of  the  Act  providing  for  their  orgnnizatlon. 
Jamleson  v.  Jorgens,  195  HI.  8C,  62  N.  B. 
917;  Borrowers'  CSnlldlnff  Astfn  v  Eklund, 
190  m.  257,  60  N.  E.  621,  52  L..R.  A.  687. 
By  the  terms  of  the  bonds  given  tor  the  pay- 
ment ct  the  $10,000  loan  and  the  $2,600  loan, 
tbe  obligors  were  required  to  pay  $50  and  $18 
a  month,  respectively,  as  dues  on  the  stock, 
and  Interest  and  premiums  at  the  rate  of  12 
p&e  cent,  per  annum.  Since  the  total  amount 
to  be  paid  for  the  use  of  the  money  exceeded  j 
tlie  legal  rate  of  interest,  these  ti^ansactions : 
must  be  held  to  have  been  usurious  under  j 
the  general  laws  of  the  state,  unless  the  pre- 1 
mlum  required  to  be  paid  was  determined  in 
the  manner  provided  by  the  homestead  and  | 
loan  association  act  (Herd's  Rev.  St.  1908, 
c.  32.  K  78-91t).  The  modes  of  determining ! 
snch  premium  were  set  forth  In  section  8  of 
the  act.  and  were  either  by  bids  for  the  pref- 
erence or  priority  of  loan  fn  open  meeting, 
or,  if  the  association  had  by  its  by-laws  dis- 
pensed with  the  offering  of  its  money  for 
bids  in  open  meeting,  by  the  priority  of  the 
applications  for  loans  of  its  stockholders. 
The  $10,000  loan  and  the  $2,600  loan  were 
not  made  upon  bids  made  for  the  preference 
or  priority  of  loan  In  open  meeting.  The  as- 
sociation did  not  offer  its  tJioney  to  be  loaned 
for  the  highest  premium  which  might  be  bid 
for  it  The  money  was  loaned  at  a  fixed  rate 
of  Interest  and  premium,  and  It  is  therefore 
necessary  to  inquire  whether  the  association 
had  by  its  by-laws  dispensed  with  tbe  of- 
fering ot  its  money  for  bids  in  open  meeting, 
for,  if  It  bad  not,  the  premium  did  not  ac- 
crue according  to  the  provisions  of  the  act 

In  order  to  show  the  adoption  of  such  a 
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by-law,  the  def«idant  In  error  Introduced  In 
evidence  the  record  of  a  special  meeting  of 
the  stockholders  of  the  association  held  on 
tbe  Idth  day  of-  August,  1891.  The  w)iole  of 
such  record,  so  far  as  It  refers  to  the  matter 
now  under  conaidetsation,  is  as  follows:  "Bro. 
John  H.  Randall  tben  moved  that  artlds 
6  of  the  by-laws  be  amended  by  striking  out 
sections  1  and  2,  and  in  lien  thereof  tbe  fol- 
lowing. Inserted :  'Sec.  1.  Every  loan  of  this 
association  shall  be  made  upon  a  nonnegotla- 
ble  note  or  bond,  beaidng  Interest  and  pre* 
mlum,  each  at  the  rate  of  six  per  cent  per 
annum,  and  Secured  by  first  mortgage  on 
real  estate,  which  security  shall  be  satisfac- 
tory to  the  board  and  shall  be  accompanied 
by  a  transfer  and  pledge  of  the  shares  of  tbe 
bo|:rower  to  the  asaociaticm.  The  shares  so 
pledged  shall  be  held  by  the  association  as 
collateral  security  for  the  performance  of  the 
conditions  of  said  note  or  bond  and  mortgage: 
Provided,  that  the  shares,  without  other  se- 
curity, may,  in  the  discretion  of  the  board, 
be  accepted  as  security  for  an  amount  not 
to  exceed  ilieir  withdrawal  value :  And  pro- 
vided further,  that  all  premiums  shall  be  paid 
in  equal  monthly  installmeits  on  or  before 
the  20th  day  of  each  and  every  month  during 
the  continuance  of  the  loan.' "  No  action  on 
the  motion  appears  to  have  been  taken  l^ 
the  stockholders.  The  record  does  not  Show 
the  adoption  of  the  by-law.  The  amount  of 
the  first  loan  was  $10,000,  and  no  money 
was  afterward  advanced  cm  alny  of  tbe  loans. 
Payments  were  made  I>ef ore.  July  1,  1899,  to 
the  amount  of  $1,230.52,  all  of  which  the 
law  required  to  be  credited  on  the  principal, 
so  that  when  the  $12,000  notes  were  given 
the  amount  really  due  was  only  $8,769.4& 
Since  that  time  the  master's  report  shows 
pa^mei&ts  amounting  to  $9,413.17,  Which  orep- 
paid  the  amount  due  on  the  notes. 

This  case  is  different  from  that  of  Collins 
V.  Cobe,  202  El.  469,  66  N.  B.  1079,  In  which 
the  stockholders  had  adopted  a  by-law  au- 
thorising the  loaning  of  the  money  of  the  a»> 
soclatloh  at  a  fixed  rate  of  interest  and  pre- 
mium, though  the  statute  did  not  then  au- 
thorize dispensing  with  bids  in  open  meeting 
for  the  preference  of  loans.  The  law  was 
afterward  amended  -  so  as  to  permit  the  loan- 
ing of  money  at  a  fixed  rate  without  require 
ing  bids  therefor,  and  the  association  having 
continued  to  do  business  in  the  method  pro- 
vided by  the  by-law,  which  had  been  adopted 
by  the  proper  authority  for  that  purpose,  it 
was  held  that  the  borrowers  were  estoiwsd 
to  dispute  the  existence  of  the  by-law  by 
their  recognition  of  it  in  procuring  the  loan 
according  to  its  provisions.  But  In  this  case 
the  by-law  never  was  adopted.  There  Is  no 
evidence  that  the  plaintiffs  in  error  had  any 
knowledge  on  the  subject  of  the  by-laws,  oi 
that  they  were  stockholders  of  the  associa- 
tion before  the  completion  of  the  $10,000  loan 
made  to  them.  Under  snch  circumstances 
there  is  no  estoppel  against  tbe  borrower. 
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Free  Home  Balldlng  Ass'ii  t.  Edwards,  223 
m.  126,  79  N.  E.  8i.  Nor  doea  the  tact  that. 
In  arriving  at  the  amonnt  dne  upon  the  prior 
Indebtedness  at  the  time  the  mortgage  now 
In  controversy  was  given,  the  plaintiffs  in 
error  were  credited  with  their  proportionate 
share  of  the  earnings  of  the  association,  pr»> 
elude  them  from  making  the  defense  of  osnry. 

It  Is  contended  by  the  defendant  In  error 
that  the  cancellation  of  the  stock  and  origi- 
nal securities  and  taking  new  notes  of  plains 
tiffs  In  error  purged  the  transaction  of  usury. 
It  Is  true  thut  if,  after  a  usurious  transaction 
has  been  completely  settled  and  closed,  a  new 
loan  Is  made,  the  borrower  will  not  be  allow- 
ed to  set  up  the  usury  In  the  former  trans- 
action against  the  new  loan.  Usury  In  one 
transaction  cannot  be  availed  of  In  another, 
but  settlement  and  agreement  upon  the 
amount  due  and  the  giving  of  a  new  note  do 
not  preclude  the  defense  of  usury  existing 
in  the  original  transaction.  So  long  as  any 
part  of  the  original  debt  remains  unpaid,  the 
debtor  may  insist  upon  the  deduction  of  the 
usury  (Payne  v.  Newcomb,  100  Hi.  611,  89 
Am.  Bep.  60;  Jenkins  v.  International  Bank, 
87  111.  668 ;  House  v.  Davis,  60  111.  367),  and 
only  tlie  balance  of  the  principal-  remaining 
after  the  application  on  the  principal  of  all 
payments,  whether  of  principal  or  interest, 
can  be  recovered  (Harris  v.  Bresaler,  119  III. 
467,  10  N.  B.  19S).  No  form  which  can  be 
given  to  a  contract,  no  device  by  which  a  new 
form  Is  given  to  an  old  transaction  tainted 
with  usury,  and  no  mere  substitution  of  se- 
cnrities  will  avail  to  cut  off  the  defense  of 
nsury.  Hunter  v.  Hatch,  45  111.  178 ;  Nlcker- 
■on  V.  Babcock,  23  111.  661.  The  giving  of  a 
new  note  by  one  of  several  Joint  debtors  does 
not  deprive  the  maker  of  the  new  note  of  the 
right  to  deduct  usury  contained  in  the  old 
note.     Safford  t.  Vail,  22  111.  82& 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  will  be  revers- 
ed, and  the  cause  remanded  to  the  circuit 
court,  with  directions  to  dismiss  the  bill. 

Beversed  and  remanded,  with  directions. 


(m  HL  R4.) 

PEOPI/E  V,  DBSPEW. 

(Snpreme  Court  of  Illinois.    Dec.  15,  1008. 
Rehearing  Denied  Feb.  6,  1009.) 

1.  IKDICTUENT    AND    IlfrOUIATIOir     ({    121*>— 

Biri,  OF  Pabticttlabs. 

Where  an  indictment  is  so  general  in  its 
terms  as  not  to  fully  apprise  accused  of  the 
precise  charge,  he  may  liave  a  l>ill  of  particu- 
lars. 

[Ed.  Note.— For  other  coses,  see  Indictment 
and  Information,  Cent  Dig.  ii  316-320;  Dec. 
Dig.  I  121.*] 

2.  Indictment  and  Infobication  (|  121*)— 
Bill  of  PABTiotTLARS— Scope  and  Effect. 

While  the  effect  of  a  bill  of  particulars  in  a 
criminal  case  is  to  limit  tlie  evidence  to  the 
transactions  set  out  therein,  the  state  need  not 


set  ont  In  the  bill  all  the  evidence  that  It  wtO 
produce  in  support  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  If  316-320;  Dec. 
Dig.  i  121.»] 

8.  iNDIOniENT  AND  INFOBHATION  (t  160*)— 
ISSDBS,  PxOOr,  AND  VaBIANOB— SCOPX  OF 
BnX  OF  PABTIOin^ABS. 

In  a  criminal  case,  where  a  Mil  of  par- 
ticniars  is  filed,  any  evidence  tending  to  estat)- 
lish  the  transaction  set  forth  therein  is  admis- 
sible, though  not  incorporated  in  the  bill  of 
particulars. 

[Dd.  Note. — For  other  cases,  see  Indictment 
and  Information,  Oent  Dig.  f  820;  Dec.  Dig. 
I  160.*] 

4.  Cbiminai,  Law  (|  970*)— Motion  in  Ab- 

BEST— OBOUNDS— BlIX  OF  Pabticui-abs. 
I(  a  bill  of  particDiars  is  not  sufficiently 
specific,  one  more  definite  and  certain  ^oold 
be  demanded,  and  its  sufficiency  cannot  lie  rais- 
ed by  motion  in  arrest  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Dec.  Dig.  f  970.*] 

5.  Cbiminal  Law  ({  972*)~MoTioN  in  Ab- 
best  of  JiTDOmHT— QuEsnoNS  Baiskd  — 
Vabianoe. 

A  motion  in  arrest  of  Judgment  raises  onlv 
questions  appearing  on  the  face  of  the  record, 
and  hence  does  not  raise  the  qoestion  of  vari- 
ance between  the  evidence  ana  a  bill  of  par- 
ticulars, which  arises  npon  the  evidence  and 
can  only  be  shown  by  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  |  072.*] 

6.  False  Pbetenow  (f  16*)  —  "Confidknox 
Game." 

"The  "confidence  game"  Is  any  swindling 
operation  in  which  advantage  Is  taken  of  the 
confidence  reposed  by  the  victim  in  the  swindler, 
and  the  fact  that  the  transaction  is  made  to 
assume  the  form  of  a  legitimate  contract  is  not 
material,  if  in  fact  it  is  a  swindling  operation. 

[Ed.  Note.— For  other  cases,  see  False  Pie- 
tenses,  Cent.  Dig.  H  20,  26 ;  Dea  Dig.  f  16.* 

For  other  definitlona,  see  Words  and  PbrasesL 
VOL  2,  pp.  1420,  1421.] 

7.  False  Pbetenses  (i  44*}  —  Gonfidknob 

OaMK— AOMISBIBILITT  OF  EVIDENCE. 

In  a  prosecution  for  obtaining  money  by 
the  confidence  game,  on  the  qaestion  of  accus- 
ed's good  faith,  evidence  of  nis  ^conversations 
with  the  prosecuting  witness  when  hiring  him 
as  a  salesman,  ana  Of  his  deception  in  pre- 
tending to  forward  witness'  cash  deposit  to  ao 
cused's  company,  while  he  in  fact  kept  it  him- 
self, and  evidence  of  his  relation  to  the  com- 
pany, the  extent  and  character  of  its  business, 
and  of  its  property  and  ability  to  carry  out  the 
contract  with  witness,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  False  P>»> 
tenses,  Oent.  Dig.  I  68;   DecTDig.  {  44.*] 

8.  CBimNAL  Law  (|  1169*>— Appkait-Beview 
— Habmlbsb  Ebbob  —  Admission  of  Evi- 
dence. 

In  a  prosecution  for  obtaining  money  by 
the  confidence  game,  the  admission  of  improper 
testimony  that,  five  years  before,  accused  was 
in  the  same  business^  and  that  witness  twice  in- 
vestigated a  complaint  against  his  oompanv  to 
the  Post  Office  Department,  was  not  prejudi- 
cial, where  the  conviction  was  justified  by  other 
undisputed  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   H  8137-3143;    Dec  Dig.  | 

1169.*] 
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9.  Cbiminal  Law  (|  761*)— Tbiai/— Instbttc- 
noNs  AssxruiNG  Facts. 

It  is  not  error  to  assnme  in  a  charge  an 
admitted  fact  or  ooe  established  by  undisputed 
evidence,  and  hence  in  a  prosecution  for  ob- 
taining mone^  by  the  confidence  game,  where  a 
suit  case  shipped  after  accused's  arrest  was 
concIusiTely  shown  to  have  been  shipped  by  his 
direction,  a  charge  assuming  that  he  caused  it 
to  be  shipped  after  his  arrest  was  not  erroneous. 

[Ei.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  1754 ;  Dec.  Dig.  {  761.*] 

10.  Cbiminai  Law  (|  561*)— Scfficiewct  of 
Pboof. 

In  a  prosecution  for  obtaining  money  by 
the  confidence  game,  it  is  sufficient  if  accused  be 
proved  guilty  beyond  a  reasonable  doubt;  it 
not  being  necessary  that  his  guilt  should  be 
proved  beyond  the  possibility  of  a  doubt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1267 ;  Dec.  Dig.  i  561.*] 

Error  to  Circuit  Court,  Sangamon  County; 
James  A.  Creighton,  Judge. 

C.  E.  Depew  was  convicted  of  obtaining 
money  by  the  confidence  game,  and  brings 
error.    Affirmed. 

John  G.  Prledmeyer  and  C  J.  Christopher, 
for  plaintiff  In  error.  W.  H.  Stead,  Atty. 
Gen.,  and  Frank  L.  Hatch,  State's  Atty.  (Joel 
<X  Fitch,  of  counsel),  for  the  People. 


DUNN,  J.  The  defendant  was  convicted  of 
obtaining  $25  of  P.  P.  Contrakon  by  means  of 
the  confidence  game,  and  has  sued  out  a  writ 
of  error  to  reverse  the  judgment 

Coutrakon  is  a  Greek,  who  has  lived  in 
this  country  about  10  years,  and  in  April, 
1908,  was  living  In  Springfield,  as  he  had 
been  for  the  previous  18  months,  working 
for  bis  brother,  who  was  in  the  candy  busi- 
nefBs.  He  saw  In  a  newspaper,  and  answered, 
the  following  adrertisement:  "Wanted — Three 
young  men;  fair  education;  21  to  35  years; 
city  and  state;  call  on  retail  trade,  sell  and 
collect;  experience  unnecessary  if  willing  to 
start  $9  and  expenses ;_  good  opportunity  for 
promotion;  reference  and  $25  cash  bond  re- 
quired. Address  John  Z.  Allen,  General  De- 
livery, Springfield."  Three  days  later  he  re- 
ceived a  reply  from  the  American  Specialty 
Company  of  Indianapolis,  Ind.,  saying  that 
Mr.  Depew  would  be  in  Springfield  In  a  day 
or  so,  that  he  was  the  representative  of  the 
company  to  whom  the  selection  of  its  men 
was  left  entirely  and  by  whose  decision  it 
would  abide  and  keep  his  contract  to  the  let- 
ter, and  that,  while  not  guaranteeing  a  large 
salary  at  beginning,  it  ottered  a  fine  oppor- 
tunity for  advancement,  and  one  should  soon 
make  $15  to  $25  per  week  and  expenses.  On 
May  3,  1908,  10  days  after  the  receipt  of  this 
letter,  Coutrakon  received  a  postal  card  from 
D^;>ew  requesting  Coutrakon  to  call  on  him 
at  the  Hotel  Silas,  in  Springfield,  regarding 
the  position  of  calling  on  the  retail  trade. 
Upon  going  to  the  hotel  Coutrakon  was  taken 
by  Depew  to  the  latter*8  room,  where  he  had 


chewing  gum,  razors,  watches,  and  fountain 
pens.  He  explained  the  method  of  trans- 
acting their  business,  which  was  the  selling 
of  these  goods  and  other  novelties  and  the 
distribution  of  prizes  in  connection  with  the 
sales.  He  told  Coutrakon  it  was  a  good  prop- 
osition, and  that  his  salary  would  be  $9  a 
week  and  his  expenses  for  the  first  two 
weeks  and  would  be  Increased  to  $12  or  $15 
a  week.  Coutrakon  was  to  collect  and  remit 
the  balance,  after  deducting  his  salary  and 
expenses,  and  if  his  collections  were  insuffi- 
cient for  this  purpose  the  company  would 
pay  him  the  difference.  However,  a  cash  de- 
posit of  $26  was  required  of  Coutrakon,  which 
he  hesitated  about  making. 

Two  or  three  further  Interviews  took  place 
during  that  day  and  the  next,  and  Coutrakon 
consulted  his  brother  about  the  matter.  He 
proposed  to  Depew  to  give  a  bond  for  $500, 
but  Depew  told  him  If  he  wanted  the  agency 
he  would  have  to  make  the  cash  deposit, 
which  Depew  told  him  was  to  be  sent  to  the 
company  and  would  be  returned  when  he 
quit  the  company  and  delivered  up  Ills  sam- 
ple case.  Depew  agreed  to  furnidh  Coutrakon 
a  mileage  book,  and  Coutrakon  then  finally 
agreed  to  the  deposit,  and  a  contract  was 
executed  in  duplicate,  by  which  Coutrakon 
entered  the  service  of  the  American  Specialty 
Company  for  the  term  of  12  weeks  as  travel- 
ing representative  and  collector,  to  secure 
representatives  for  the  sale  of  the  company's 
goods.  Coutrakon  had  a  $5  bill  and  a  $20 
gold  piece.  At  Depew's  suggestion  the  gold 
was  changed  into  bills.  Both  parties  went  to 
the  post  office,  and  there  Coutrakon  handed 
Depew  five  $5  bills,  wlilcb  Depew,  in  Cou- 
trakon's  presence,  as  the  latter  supposed, 
placed,  together  with  one  copy  of  the  con- 
tract, in  an  envdope  stamped  and  addressed 
to  the  American  Specialty  Company.  The 
package  was  then  registered  in  Coutrakon's 
name  and  mailed.  As  they  left  the  post  office 
Coutrakon  asked  Depew  if  be  would  certain- 
ly give  him  his  mileage  book,  and  Depew  re- 
plied that  he  would  not,  but  Coutrakon  must 
pay  his  own  expenses.  After  making  an  ap- 
pointment to  meet  a  little  later,  they  separat- 
ed. Coutrakon  went  back  to  the  post  office, 
gave  back  the  registry  receipt  which  he  had, 
and  received  back  the  letter,  which,  upon  ex- 
amination later,  was  found  to  contain  only 
three  sheets  of  blank  paper.  Depew  was 
arrested  the  same  evening.  On  his  way  to 
the  police  station  he  handed  to  a  companion 
who  was  with  him  some  lettws,  which  were 
taken  by  the  police.  One  from  Depew,  ad- 
dressed to  "Dear  Carter,"  stated  that  the 
writer  had  landed  one  1»-day  and  expected 
to  land  another  to-morrow,  and  If  he  landed 
the  fellow  to-morrow  he  could  send  Cartw 
$15,  otherwise  he  would  send  him  $10. 

The  American  Specialty  Company  was  in- 
corporated in  Indiana  on  November  26,  1907. 


•For  other  cues  see  same  topic  and  section  NUMBER  In  Dec.  ft  Am.  Digs.  IDOT  to  date,  &  Reporter  Iwlazea 
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There  were  bat  tbree  stockholdeni,  of  whom 
Clarence  E.  Depew  was  one.  WUllam  T. 
Fletcher,  a  post  office  inspector  of  Indianapo- 
lis, visited  the  place  of  business  of  the  Amer- 
ican Specialty  Company  In  the  latter  part  of 
May,  1908.  It  was  a  room  about  15  by  40 
feet,  in  charge  of  a  young  lady,  with  the 
stock,  consisting  of  chewing  gum,  dishes, 
trinkets,  and  novelties,  spread  out  on  a  coun- 
ter. The  value  of  the  property  did  not  ex- 
ceed $25.  Three  days  later  the  witness  again 
went  to  the  place  and  found  it  vacant. 

A  bill  of  particulars  was  filed  by  the 
state's  attorney,  and  It  Is  Insisted  that  the 
facts  stated  in  the  bill  of  particulars  and 
shown  by  the  evidence  do  not  constitute  the 
confidence  game.  The  Indictment,  and  not 
the  bill  of  particulars,  is  the  charge  upon 
which  the  defendant  is  tried.  Where  an  in- 
dictment is  so  general  In  its  terms  as  not  to 
fully  apprise  the  defendant  of  the  precise 
charge  made  against  him,  he  may  call  upon 
the  prosecution  for  a  more  detailed  and  par- 
ticular statement  of  the  facts  on  which  the 
charge  is  based.  The  object  of  the  bill  of 
particulars  fs  to  give  the  defendant  notice 
of  the  specific  charge  against  him  and  to  in- 
form him  of  the  particular  transactions 
brought  In  question,  so  that  he  may  be  pre- 
pared to  make  his  defense.  McDonald  v. 
People,  126  111.  150,  18  N.  B.  817,  9  Am.  St. 
Rep.  547;  Ck)oke  v.  People,  231  111.  9,  82  N. 
E.  863.  Its  effect  therefore  is  to  limit  the 
evidence  to  the  transactions  set  out  in  the 
bill  of  particulars.  But  the  prosecution  is 
not  required  to  set  out  In  the  bill  of  par- 
ticulars all  the  evidence  it  will  produce  in 
support  of  the  charge.  Any  evidence  tending 
to  establish  the  transaction  set  forth  in  the 
bin  of  particulars  is  admissible.  If  the  bill 
of  particulars  bad  not  been  suflJcieutly  spe- 
cific, the  def aidant  might  have  demanded  one 
more  definite  and  certain.  If  the  evidence 
offered  was  not  limited  to  the  transaction 
mentioned  in  the  bill  of  particulars,  he  might 
have  objected  to  it  on  that  ground.  But  his 
motion  in  arrest  of  Judgment  does  not  raise 
the  question  of  the  sufficiency  of  the  bill  of 
particulars.  The  object  of  such  a  bill  is  not 
to  make  a  substantive  charge  against  the  de- 
fendant but  to  limit  the  evidence  which  may 
be  introduced  under  the  indictment  to  the 
particular  transactions.  The  indictment, 
which  is  the  charge,  can  neither  be  helped 
nor  hurt  by  the  bill  of  particulars.  Nor  did 
the  motion  in  arrest  of  Judgment  raise  the 
question  of  a  variance  between  the  evidence 
and  the  bill  of  particulars.  Such  motion 
raises  only  questions  appearing  on  the  face 
of  the  record,  while  the  question  of  variance 
arises  upon  the  evidence  and  can  only  be 
shown  by  a  bill  of  exceptions. 

The  "confidence  game"  is  defined  as  any 
swindling  operation  in  which  advantage  Is 
taken  of  the  confidence  reposed  by  the  victim 
in  the  swindler.    Maxwell  r.  People,  158  111. 


;248,  41  N.  B.  985;  Dn  Bols  t.  People,  200 
!  111.  157,  65  N.  E.  658,  93  Am.  St  Rep.  183 ; 
;  Hughes  v.  People,  223  111.  417,  79  N.  B.  137. 
I  The  fact  that  the  transaction  was  made  to 
assume  the  form  of  a  legitimate  contract  is 
'  not  material,  if,  in  fact,  it  was  a  swindling 
operation.  Hughes  v.  People,  supra;  Chil- 
son  V.  People,  224  111.  635.  79  N.  E.  934. 
I  Coutrakon  parted  with  his  money  on  account 
'of  his  confidence  in  bepew.  Inspired  by  the 
latter's  representations  as  to  the  advantages 
j  Coutrakon  would  derive  from  the  contract 
Whether  the  transaction  was  carried  an  by 
Depew  in  good  faith  or  was  a  swindling  op- 
eration was  the  question  submitted  to  the 
I  jury.  On  this  question  Depew's  con  versa* 
tions  with  Coutrakon,  his  deception  of  him  in 
regard  to  the  transmittal  of  the  mmiey,  his 
letter  to  Carter,  his  relation  to  the  American 
Specialty  Company,  the  extent  and  character 
of  the  business  and  property  of  that  compa- 
ny, and  its  ability  to  carry  out  the  contract, 
were  all  proper  to  be  considered,  and  were 
considered,  by  the  Jury,  and  we  cannot  say 
upon  the  evidence  that  there  is  a  reasonable 
doubt  of  the  guilt  of  the  plaintiff  in  error. 

The  witness  Wlllittm  T.  Fletcher  was  per- 
mitted to  testify,  over  objection,  that  about 
five  years  before  the  trial  the  plaintiff  In  er- 
ror was  In  the  novelty  business,  under  the 
name  of  the  Elite  Novelty  Company,  at  Ter- 
re  Haute,  Ind.,  and  the  witness  twice  investi- 
gated a  complaint  to  the  Post  Office  Depart- 
ment against  that  company.  There  was  In 
the  witness'  testimony  on  this  subject  no 
evidence  of  anything  Illegal  in  connection 
I  with  that  business  or  defendant's  acts.  This 
evidence  was  Incompetent  and  should  not 
have  been  received ;  but  Its  reception  did  not 
injure  the  plaintiff  in  error,  for  the  verdict 
was  amply  Justified  by  the  other  undisputed 
evidence  in  the  case.  The  same  may  be  said 
of  the  evidence  of  the  advertisement  in  the 
Detroit  News  and  the  contract  with  John  T. 
Wineman,  in  Detroit. 

Objection  is  made  to  the  first  instruction 
given  for  the  people  that  it  assumes  the 
making  of  the  contract  was  a  swindling  op- 
eration. It  contains  no  such  assumption, 
but  requires  the  Jury  to  find  from  the  evi- 
dence, beyond  a  reasonable  doubt  that  it  was 
a  swindling  operation  before  they  can  find 
the  defendant  guilty. 

The  second  instruction  assumes  that  plain- 
tiff In  error,  after  his  arrest  caused  an  ex- 
press package  to  be  shipped  to  Coutrakon. 
This  refers  to  a  suit  case  which  was  received 
by  the  American  Express  Company  on  May 
11th  for  Coutrakon  and  which  was  shipped 
to  him-  May  9th  from  Indianapolis  by  the 
American  Specialty  Company.  It  contained 
I  some  chewing  gum,  three  fountain  pens,  sta- 
j  tlonery,  advertising  matter,  report  blanks  and 
similar  matter  pertaining  to  the  American 
I  Specialty  Company.  This  suit  case  was  shlp- 
I  ped  after  the  arrest  of  the  plalntlfl  In  oror. 
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and  the  drcomstanceB  show  conclusively  that 
it  could  only  hare  been  done  by  his  direction 
given  atter  bis.  arrest  It  is  not  error  to  as- 
sume in  an  instruction  an  admitted  fact  or 
one  established  by  undisputed  evidence. 

The  seventh  Instruction  told  the  Jniy  that 
If  the  defendant  was  proved  guilty  beyond  a 
reasonable  doubt  they  should  not  acquit  him 
because  It  was  possible  that  he  was  inno- 
cent; that  the  prosecution  was. not  required 
to  prove  him  guilty  beyond  the  possibility  of 
doubt.    It  was  not  error  to  give  it. 

The  fifth,  sixth,  and  seventh  Instructions 
aaked  by  the  plalntilT  In  error  were  refused. 
The  sixth  was  wlthont  basis  in  the  evidence 
and  the  fifth  and  seventh  were  based  upon 
the  hypothesis  that  if  a  valid  contract  was 
«ntered  Into  between  the  prosecuting  witness 
and  the  American  Specialty  Company  the  de- 
fendant must  be  found  not  guilty.  This  is 
an  erroneous  view  of  the  law.  These  In- 
BtrucUona  omit  the  element  of  good  faith. 
Even  though  a  contract  legally  binding  was 
executed,  if  it  was  entered  Into  aS  a  means  of 
perpetrating  a  fraud  and  taking  advantage 
of  Contrakon's  confidence  to  obtain  his  mon- 
ey. It  was  a  swindling  operation,  and  the 
transaction  was  a  confidence  game.  Haghes 
V.  People,  supra ;  Chllson  v.  Pei^le,  supra. 

The  Judgment  is  affirmed. 

Judgment  affirmed. 


(237  III.  681.) 

liBHIQH  VALLBX  TEANSP.  00.  T.  OITT 
OF  CHICAGO. 

(Bopreme  Conrt  of  Illinois.    Dee.  15,  1908. 
Eebeaiing  Denied  Febw  4,  1909.) 

MAnOABLE  WatSBS  (I  20*>— BlOHTB  OV  PDB- 

Lio— Bbioqes. 

A  city,  in  operating  a  drawbridge  forming 
a  part  of  one  of  its  streets,  acts  in  lU  private 
or  corporate,  as  distingniabed  from  its  public  or 
governmental,  capacity,  and  for  injury  to  a  ves- 
sel from  the  negligent  oiraration  of  such  draw 
the  city  is  liable. 

[Ed.  Note. — ^For  other  cases,  see  Navigable 
Wateis,  Osnt.  Dig.  |f  79-09;   Dec.  Dig.  i  20.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Error  to  Municipal  Court  of  Chicago; 
William  N.  Cottrell,  Judge. 

Action  by  Lehigh  Valley  Transportation 
Oompany  against  the  City  of  Chicago.  From 
a  Judgment  of  the  Appellate  Court  affirming 
a  Judgment  Ot  the  municipal  court  in  favoc 
of  plaintur,  defendant  appeals.   Affirmed. 

The  case  was  tried  In  the  municipal  conrt 
without  a  Jury,  upon  a  stipulation  of  facts, 
from  which  it  appears  that  appellant  owns 
and  operates  over  the  Chicago  river,  at  the 
point  where  Madison  street.  In  said  city,  In- 
tersects the  said  river,  a  pivot  or  swinging 
bridge.  The  bridge  was  built  and  is  main- 
tained and  operated  solely  from  funds  de^ 
rived  from  general  taxBtl(te  of  the  property 
lying  Within  thia  said  city,  and  the  city  re- 


ceives no  revenue  tberefroni.  It  Is  (derated 
by  an  employe  of  api)ellant,  and  It  is  so  con- 
structed that,  when  it  is  necessary  to  open 
.the  bridge  to  permit  a  vessel  to  p^s  through, 
It  may  be  swung  completely  around.  On  July 
29,  1807.  a  vessel  belonging  to  the  appellee 
was  moored  at  a  dock  about  30  feet  west  of 
the  bridge,  In  such  a  position  that  the  bridge 
could  not  be  swung  In  a  complete  circle  with- 
out being  brought  in  contact  with  said  boat 
Through  the  negligence  of  the  bridge  tender, 
while  attempting  to  close  the  bridge  after  it 
had  been  opened  to  permit  a  vessel  to  pass 
through,  the  structure  swung  against  appel- 
lee's boat  ^nd  damaged  It  to  the  extent  of 
$115.55.  Appellant  obtained  from  the  Appel- 
late Court  a  certlflcata  of  importance. 

Edward  J.  Brundage,  Corp.  Counsel,  Charles 
M.  Haft  and  Emil  G.  Wetten,  for  appellant 
Ullmann  &  Hoag,  for  aw^lee. 

ecOTT,  3.  (after  stating  tbe  facta  aa 
above).  The  appellant  contends;  That  the 
city,  in  operating  the  bridge,  was  acting  in 
Its  public  of  governmental  capacity,  as  dis- 
tinguished from  Its  private  or  corporate  ca- 
pacity; that  foT  this  reason  the  doctrine  Of 
respondeat  superior  has  no  ai^licatlon,  and 
the  city  cannot  be  held  liable.  This  ques- 
tion arises  upon  propositions  of  law  passed 
upon  by  the  court  The  bridge  was  a  part  of 
the  street  Cities  have  always  been  held 
liable  in  this  state  for  injuries  resulting  from 
negligence  in  the  care  or  management  ot 
their  streets.  This  case  Is  of  that  character. 
That  the  city  is  liable  for  the  negligence  ot 
its  bridge  tender  bi  the  management  of  such 
a  bridge  was  recognized  by  this  court  in  the 
case  of  City  of  Chicago  v.  O'Malley,  196  111. 
197.  63  N.  E.  652.  In  that  case  the  bridge 
tender,  Moriarlty,  had  employed  O'Brien  aa 
a  helper  without  being  authorized  so  to  do  by 
the  city.  Moriarlty  started  to  turn  the  bridge 
and  directed  O'Brien  to  look  out  for  the  boys 
who  were  on  the  bridge  so  that  they  would 
not  get  hurt  O'Brien  picked  up  a  stick  for 
the  purpose  of  driving  the  boys  off  the 
bridge,  but  Moriarlty,  wlthont  waiting  for 
them  to  leave  the  structure,  commenced  turn- 
ing the  bridge.  O'Brien  ran  towards  the 
boys  in  a  threatening  manner  with  the  stick, 
and  one  of  them,  in  attempting  to  reach  the 
sidewalk  from  the  bridge,  fell  between  the 
end  of  the  moving  bridge  and  the  abutment 
and  received  the  injuries  for  which  he  sued. 
The  city  contended,  among  other  things,  that 
it  was  not  liable  because  O'Brien  was  not  its 
servant  This  court  said:  "Whatever  was 
done  by  O'Brien  was  done  by  the  direction 
and  with  the  knowledge  of  Moriarlty,  who 
was  the  agent  of  the  city,  and  who  owed  the 
duty  to  conserve  the  public  safety  in  the  op- 
eratlon  of  the  Immense  and  dangerous  struc- 
ture ot  which  he  had  charge.  MOrlarlty  was 
controlling  the  movement  of  the  bridge  with 
the  full  knowledge  of  the  acts  of  O'Brien 
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aad  the  pert!  of  appellee,  and  It  cannot  be 
Bald,  under  the  evidence,  an  a  matter  of  fact 
or  law,  that  O'Brien's  acta  alone  were  re- 
(gponalble  for  the  injury.  Being  apprised  of 
the  danger,  Moriarlty  owed  the  duty  of  so 
controlling  the  morenients  of  the  bridge 
that  injury  should  not  result."  And  the 
Judgment  was  afBrmed  on  the  theory  that 
Morlarity'8  negligence  entitled  the  appellee  to 
recover  from  the  municipality.  It  does  not 
seem  that  any  contention  was  made  in  that 
case  that  the  city  was  not  liable  for  the  acts 
of  the  bridge  tender.  The  opinion,  however, 
clearly  recognizes  the  existence  of  that  lia- 
bility, and,  on  principle,  cases  of  the  char- 
acter of  that  one  and  of  the  one  at  bar  can- 
not be  distinguished  from  innumerable  cases 
which  have  been  determined  by  this  court  in 
which  it  has  been  held  that  a  city  la  liable 
for  an  injury  resulting  from  a  negligent 
faUnre  to  discharge  Its  duty  in  reference  to 
keeping  its  streets  in  repair.  See,  also,  Gatb- 
man  ▼.  City  of  Chicago,  236  IlL  9,  86  N.  E. 
152.  It  cannot,  under  the  law  of  this  state, 
be  here  held  that  the  dty,  in  operating  the 
bridge,  was  acting  In  Its  governmental  or 
public  capacity. 

The  Judgment  of  the  Appellate  Court  will 
be  aflSrmed. 

Judgment  affirmed. 


(237  111.  SSI.) 

PDOPLS)  ex  pel.  WHITTOCK,  CMmty  Treas- 
urer, V.  WILLISON  et  al. 

(Supreme  Court  of  Illlnoia.    Dec.  15,  1908. 
Rehearing  Denied  Fek  5,  1909.) 

1.  MUNIOIPAI.  GoBPOBATions  (i  504*)— LOOAI, 

IMFBOVEUBNTS— Essentials— OBomANCx  — 

Contents. 

It  la  essential  to  the  validitr  of  a  special 
tax  for  a  local  improvement  that  the  ordi- 
nance providing  for  the  improvement  specify  its 
locality,  as  well  as  describe  it  and  specify  its 
nature. 

[Ed.  Note.— For  other  coses,  see  Municipal 
Corpontio&s,  Cent  Dig.  H  811-813;   Dec.  Dig. 

2,  Municipal  Cobpobations  (|  304*>— Side- 
walk lUFBOVEUXNTB— ObDINANCK—SuTFI- 
OIENOT. 

Under  Sidewalk  Act  fHurd's  Rev.  St  1908, 
&  24,  i  292)  I  2,  requiring  a  sidewalk  im- 
provement ordinance  to  define  the  location  with 
reasonable  certainty  and  to  describe  its  width, 
etc.,  no  more  certainty  is  required  as  to  loca- 
tion than  is  required  in  the  other  particulars 
to  be  provided  for  in  the  ordinance. 

[Ekl.  Note.— For  other  cases,  see  Munlciiia} 
Corporations,  Cent  Dig.  f  812;  Dec.  Dig.  f 
804.*] 

8.  MuNiciFAi,  Cobpobations  (i  814*)— Local 

iMPBOVEMENn  —   LOCATION   —   IDENTI7I0A- 

TioH— Means. 

In  fixing  the  location  of  a  local  improve- 
ment provided  for  by  ordinance,  a  surveyor 
must  look  not  only  to  the  ordinance,  but  to  any 
plats  or  maps  properly  part  of  tlie  legal  records, 
and  resort  may  be  had  to  physical  monaments 


and  surroundings;   but  they  cannot  be  used  to 
contradict  the  ordinance  or  public  rooords. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  f  814.*] 

4.  WoBDS  AND  Phbases— "Public  Squabx." 
The  term  "public  square"  signiSea  in  law 
that  certain  proi>erty  has  been  dedicated  to 
public  use.  The  public  square  of  a  county  is  of 
a  public  nature  and  held  for  governmental  poi^ 
poses. 

[Ei.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  6,  pp.  5823,  5824.] 

6.  Dedication  (|  43*)  —  Pubuo  Squabis  — 
Evidence. 

Though  there  was  nothing  written  on  a  vli- 
Uuce  plat  to  indicate  with  certainty  that  a  block 
left  blank  in  the  center  thereof  was  intended  to 
be  dedicated  as  a  public  square,  it  may  be  in- 
ferred that  such  was  the  intention. 

[Ed.  Note.— For  other  cases,  see  Dedicadoa, 
Cent  Dig.  I  84;    Dee.  Dig.  |  48.*] 

6.  Statutes  (|  181*)— Constbuction— Meah- 
ing  of  wobds. 

Legislative  intent  must  control  the  con- 
struction of  a  word  used  in  a  statute,  thoa^ 
the  word  has  been  used  inappropriately. 

[Ed.  Note.— For  other  cases,  see  Statntea. 
Cent  Dig.  |  261 ;  Dec.  Dig.  f  181.*] 

7.  Municipal  Cobpobations  (|  120*)— Obdi- 
NAHCE— Constbuction. 

Legislative  intent  must  control  the  con- 
struction of  a  word  used  in  an  ordinance,  though 
the  word  has  been  used  inappropriately. 

[Ed.  Note.— For  other  cases,  see  Mnnlcipal 
Corporations,  Dec.  Dig.  S  120.*] 

8.  WoBDS  AND  Phbaseb— "Abutting." 

The  word  "abutting"  means  "joined  to"  or 
"adjoining,"  but  does  not  necessarily  imply  that 
the  things  spoken  of  are  in  contact 

[Ed.  Note. — For  other  definitions,  see  Word* 
and  Phrases,  vol.  1,  pp.  50,  61J 

9.  Municipal  Cobpobations  (|  304*)— Looax. 
Ikprovehent  Obdinances  —  Location  or 

IMFBOVXHENT. 

In  determining  the  meaning  of  a  local  fan- 
provement  ordinance  as  to  the  location  of  the 
improvement,  the  whole  ordinance  must  be  coa- 
sidered  together. 

[Bid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig;  f  304.*] 

10.  Municipal  Cobpobations  ({  804*)— Side- 

WALK   IlCPBOVEMENTa— IX>CATI0N. 

An  ordinance  provided  that  the  public 
square  on  the  four  sides  thereof  should  be  im- 
proved by  the  construction  of  sidewallu  thereon 
in  front  of  the  lots,  etc.,  abutting  thereon,  that 
the  inside  line  of  the  walks  should  be  within 
one  foot  of  the  property  line,  and  that  they 
should  have  a  specified  slope  toward  the  street 
The  plat  of  the  village  showed  a  blank  space  la 
the  center  equal  to  a  block  sarronnoed  br 
streets,  and  snowed  streets  extending  to  sncn 
space.  Extrinsic  evidence  showed  that  the 
blank  space  includes  the  public  square.  Held, 
that  the  ordinance  was  not  invalid  for  uncer- 
tainty as  to  the  location  of  the  sidewalks,  and 
that  they  were  intended  to  be,  as  they  were  ac- 
tually, constructed  In  front  of  the  lots  abut- 
ting upon  the  square  and  one  foot  from  the 
property  line,  and  not  on  the  side  of  the  travel- 
ed way  snrroonding  the  square  nearest  its 
center. 

[Ed.  Note.— For  other  eases,  see  MonicipaF 
Corporations,  Cent  Dig.  i  812;  Dec  Dig.  | 
804.*] 
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11.  Municipal  Oobpobations  (8  568*)— Side- 
walk   IicpBovEUEnis  —  Location  —  £!vi- 

DENCE. 

In  an  action  involving  the  validity  of  as- 
sessments levied  for  the  cost  of  the  sidewalks, 
the  property  owners  could  show  under  their 
claim  that  the  ordinance  was  void  for  uncer- 
tainty in  describing  the  location  of  the  side- 
walks, the  width  of  the  traveled  way  surround- 
ing the  square,  and  that  the  square  was-  a 
small  park  approximately  eight  rods  square, 
containing  trees  and  a  band  stand  and  surround- 
ed by  hitdiing  racks. 

im.  Note.— For  other  eases,  see  Municipal 
Corporations,  Dec.  Dig.  g  568.^] 

Appeal  from  Yermillon  County  Court; 
Isaac  A.  Love,  Judge. 

Application  by  the  People,  on  the  relation 
of  H.  H.  Whlttock,  County  Treasurer,  against 
B.  B.  Wllllson  and  others,  for  delinquent  spe- 
cial assessments.  From  a  Judgment  for  de- 
fendants, the  People  appeal.  Reversed  and 
remanded,  with  directions. 

J.  W.  Keeslar,  State's  Atty.  (Rearlck  & 
Meeks,  of  counsel),  for  the  People.  Ray  F. 
Bamett  and  Acton  &  Acton,  for  appellees. 

CARTER,  J.  This  is  an  appeal  from  a 
judgment  of  the  county  court  of  Vermilion 
county  refusing  Judgment,  on  the  application 
of  the  county  collector,  for  five  delinquent 
special  assessments  (against  five  different 
owners,  apparently  consolidated  Into  one 
case),  amounting  to  $176.34,  for  sidewalks, 
levied  under  the  act  of  1875  (Hurd's  Rev.  St 
1908,  p.  366,  c.  24),  by  the  village  of  Indian- 
ola,  in  said  coun^. 

In  March,  1907,  an  ordinance  was  passed 
by  said  village  which  provided  that  the  pub- 
lic square,  on  the  four  sides  thereof,  "be  Im- 
proved by  the  construction  of  concrete  walks 
thereon  in  front  of  the  lots,  tracts  and  par- 
c^  of  land  abutting  thereon,  In  manner  and 
form  as  hereinafter  set  forth,  which  side- 
walks are  hereby  declared  to  be  a  local  im- 
provement, and  that  the  entire  cost  thereof 
sball  be  paid  by  a  special  taxation  of  the 
lots,  blocks  and  parcels  of  land  abutting  on 
said  street  along  the  line  of  said  Improve- 
ment, in  proportion  to  frontage.  •  •  » 
The  inside  line  of  the  walk  shall  be  laid  to 
grade  and  within  approximately  one  foot  of 
the  property  line.  The  walks  shall  have  a 
slope  toward  the  street  of  one-fourth  an  inch 
to  the  foot"  On  the  hearing  a  plat  of  the 
original  town  (then  called  Chllllcothe)  made 
In  1836  was  Introduced,  which  showed  a  blank 
or  unplatted  space  in  the  center  of  the  vil- 
lage but  nothing  to  indicate  for  what  purpose 
this  space  was  left  unplatted.  The  follow- 
ing is  a  copy  of  the  central  part  of  the  plat 
of  Chillicotbe,  as  shovni  in  the  record,  and 
the  words  which  are  in  or  at  the  edge  of  the 
vacant  space  are  in  the  same  relative  posi- 
tion on  this  plat  as  shown  In  the  plat  In  the 
record.  The  words  toward  the  edge  of  the 
plat  here  shown,  particularly  "Walnut"  and 
"Vermilion,"  are  nearer  the  center  than  they 


are  on  the  original  plat,  and  the  outlying 
blocks  on  the  original  plat,  which  do  not 
affect  the  question  at  issue,  are  here  omitted : . 


NORTH  STREET  I  BODB  wisa 


KOBTH  STBBBT 


MAIN  STREET  4  BOD*  wn>a 


uain  street 


The  sole  question  on  this  hearing  Is  wheth- 
er the  ordinance  In  question,  taken  In  con- 
nection with  the  plat,  sufficiently  indicated 
the  locality  of  the  sidewalk;  the  argument 
of  the  objectors  being  that  it  is  a  fair  Infer- 
ence from  this  plat  that  the  four  streets  In 
question  extend  across  the  unplatted  space, 
and  that  therefore  the  public  square  proper  is 
bounded  on  the  four  sides  by  these  four 
streets,  and  In  order  to  have  the  sidewalk 
built  on  the  four  sides  of  the  public  square 
it  must  be  constructed  on  the  side  of  the 
street,  in  each  case,  nearest  the  center  of 
the  square,  that  it  could  not  be  on  the  public 
square  and  be  constructed  approximately 
within  one  foot  of  the  lot  lines,  as  the  ordi- 
nance provides,  and  that  therefore  the  ordi- 
nance is  80  uncertain  and  indefinite  as  tp 
the  locality  of  the  improvement  that  it  does 
not  authorize  its  construction.  A  stipulation 
in  the  record  shows  that  the  sidewalks  in 
question  have  been  actually  constructed  in 
front  of  and  approxllnately  one  foot  from  the 
lot  lines.  No  question  is  raised  in  this  pro- 
ceeding as  to  the  ordinance  being  sufficient  to 
authorize  the  construction  of  the  improve- 
ment in  all  other  particulars. 

It  is  essential  to  the  validity  of  a  special 
tax  that  the  ordinance  providing  for  the  pro- 
posed local  Improvement  should  not  only  pro- 
vide for  the  nature,  character,  and  descrip- 
tion of  such  improvement  but  its  locality  as 
well.  City  of  CarlinviUe  v.  McClure,  156  111. 
492,  41  N.  E.  169.  A  substantial  compliance 
with  the  law,  however.  Is  sufficient  People 
V.  Burke.  206  111.  358,  69  N.  E.  45 ;  People  v. 
Patton,  223  111.  879,  79  N.  E.  61.  Section  2 
of  the  sidewalk  act  (Hurd's  Rev.  St  1908,  & 
24,  i  292)  provides  that  the  ordinance  "shall 
define  the  location"  "with  reasonable  certain- 


•For  other  eases  see  same  topic  and  section  NUMBER  in  Dec.  *  Am.  Dies.  1907  to  date,  ft  Reporter  Indexes 
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ty,"  and  "shall  prescribe  Its  width,  the  ma- 
terials," etc.  ManlfeBtly,  under  thia  wording 
no  more,  certainty  is  required  as  to  location 
than  is  required  in  the  other  particulars  to 
be  provided  for  in  the  ordinance.  We  have 
held  that  the  description  of  the  locality  in  an 
ordinance  is  sufficient  if  a  competent  sur- 
veyor could  by  it  fix  the  locality  of  the  Im- 
provement Lamm  ▼.  City  of  Danville,  221 
111.  119,  77  N.  B.  .422;  Village  Of  Auburn  v. 
Goodwin,  128  ni.  67,  21  N.  B.  212.  Necessa- 
rily, the  surveyor  must  not  only  look  to  the 
ordinance,  but  to  any  plats  or  maps  which 
are  properly  a  part  of  the  legal  records,  In  or- 
der to  determine  the  locality  of  the  local  Im- 
provement. Has  he  a  right  to  take  into  con- 
sideration any  of  the  fixed  monuments,  such 
as  buildings,  sidewalks,  etc.,  or  the  physical 
situation  of  the  public  grounds  or  streets  in 
the  neighborhood  of  the  Improvement,  to  as- 
sist in  fixing  Its  location? 

It  is  not  necessary  for  an  ordinance  to 
state'  the  width  of  the  street  to  be. paved  in 
order  to  allow  the  proper  estimate  of  the 
cost  to  be  made  when  the  width  of  the  street 
may  be  easily  ascertained  from  the  surround- 
ings. An  ordinance  requiring  the  pavement 
of  a  street  will  not  be  construed  to  require 
the  Improvement  of  an  existing  sidewalk. 
County  of  Adams  v.  City  of  Qulncy,  130  111. 
see,  22  N.  E.  624,  6  L.  B.  A.  155;  People  v. 
Markley,  166  111.  48,  46  N.  B.  742;  Woods  v. 
City  of  Chicago,  135  111.  '582,  26  N".  B.  60& 
The  location  of  36  feet  of  pavement  in  a 
street  may  be  made  certain  by  testimony  as 
to  the  width  of  the  street  and  sidewalk  space. 
Chicago,  Burlington  &  Qulncy  Railroad  Co. 
V.  City  of  Qulncy,  136  111.  563,  27  N.  E.  192, 
29  Am.  St  Rep.  334 ;  Harrison  Bros.  v.  City 
of  Chicago,  163  111.  129,  44  N.  E.  395.  The 
width  of  the  pavement  need  not  appear  in  the 
ordinance.  The  width  of  the  street  la  as  fix- 
ed and  permanent  and  as  well  known  as  the 
existence  of  the  street  itself.  Dickey  v.  City 
of  Chicago,  164  111.  37,  45  N.  E.  537.  This 
last  case  discussed  and  distinguished  Gage 
▼.  City  of  Chicago,  143  111.  157,  32  N.  E.  264, 
wherein  It  was  proved  th^it  the  paving  was  to 
be  done  upon  a  prairie,  where  there  were  no 
houses  on  the  line  of  the  street  proposed  to 
be  improved  and  no  sidewalk  line  established 
by  the  ordinance.  The  city  contended  that 
the  roadway  was  to  be  80  feet  in  width,  while 
it  was  shown  that  the  commissioners  had  es- 
timated a  street  40  feet  In  width.  It  was  held 
that  the  ordinance  was  Invalid  for  indefinlte- 
ness.  The  termini  of  a  pavement  are  suffi- 
ciently described  as  street  railway  rights  of 
way ;  the  limits  to  such  rights  of  way,  under 
the  ordinance  in  question,  being  held  to  be 
the  tracks.  Rawson  v.  City  of  Chicago,  185 
ni,  87,  57  N,  E.  35.  The  height  of  manholes 
under  a  sewer  ordinance  can  be  determined 
by  the  difference  in  elevation  between  the 
sewer  and  the  surface  of  the  ground.  Blck- 
erdlke  v.  City  of  Chicago,  186  111.  280,  56  N. 
E.  10J!6.  The  width  of  the  wings  to  be  paved 
in  a  local  improvement  need  not  appear  in 


the  ordinance,  as  this  Is  a  matter  of  easy  as- 
certainment Glvins  V.  City  of  Chicago,  188 
III.  348,  58  N.  B.  912; .  Houston  v.  City  of 
Chicago,  191  111.  559,  61  N.  E.  396;  TopUff 
V.  City  of  Chicago,  196  111.  215,  63  N.  B.  692. 
An  ordinance  for  a  14-foot  sidewalk  from 
the  lot  line  to  the  curb,  where  the  space  on 
account  of  a  bnlldtng  being  slightly  over  the 
line  was  only  13  feet  .^vas  held  not  void,  as 
the  person  estimating  the  cost  as  well  as  the 
bidder,  oould  see  what  was  to  be  done  and 
would  be  presumed  to  act  uiwn  the  rule  that 
the  curb  line  would  control.  Hyman  v.  City 
of  Chicago,  188  111.  462,  59  N.  E.  10.  An  or- 
dinance for  paving  need  not  state,  in  detail, 
where  filling  Is  necessary  or  where  the  fonn- 
dajiou  must  be  compacted,  as  it  would  be  per- 
fectly apparent  to  a  contractor  or  engineer 
where  such  filling  was  necessary  to  bring  the 
foundation  up  to  subgrade  and  where  it  ought 
to  be  compacted.  Gage  v.  City  of  Chicago, 
203  111.  26,  67  N.  B.  477.  It  is  a  valid  objec- 
tion, on  confirmation  of  a  sewer  assessment 
that  a  street  named  did  not  exist;  the  land 
having  been  In  the  objector's  exclusive  pos- 
session for  over  40  years.  Dempster  v.  City 
of  Chicago,  175  111.  278,  61  N.  B.  710.  Ex- 
trinsic evidence  cannot  be  offered  to  show 
that  a  street  is  commonly  known  by  a  cer- 
tain name  where  another  name  has  been  fixed 
In  accordance  with  the  law,  as  shown  by  the 
plat  of  the  city.  Lamm  v.  City  of  Danville, 
supra. 

Under  these  auttaoritlee,  we  think  that 
physical  monuments  and  the  physical  situa- 
tion of  the  surrounding  territory  may  aid 
and  supplement  the  ordinance  in  fixing  the 
locality  of  a  local  improvement  but  that 
such  fixed  monuments  or  physical  surround- 
ings cannot  be  used  to  contradict  the  ordi- 
nance or  public  records.  As  we  have  seen, 
there  is  nothing  tn  the  ordinance  or  in  the 
platting  of  the  town  that  {Msitlvely  names 
the  unplatted  space  as  a  public  square.  We 
think,  however,  that  the  name  "public 
square"  has  acquired  a  legal  meaning,  indi- 
cating that  certain  property  has  been  dedi- 
cated to  the  public  use.  Outtery  v.  Glenn, 
201  111.  275,  66  N.  B.  805.  The  public  square 
of  a  county  is  of  a  public  nature  and  held  for 
governmental  purposes.  Lowe  v.  Howard 
County  Com'rs,  94  Ind.  553.  While  there  is 
nothing  written  on  this  plat  In  question  to 
indicate  with  certainty  that  it  was  intended 
to  be  dedicated  as  a  public  square,  we  think 
that  is  a  fair  inference  from  the  plat  This 
court  has  held  that  in  their  ordinary  accept- 
ance the  words  "public  square"  will  be  un- 
derstood to  be  the  platted  ground  devoted  to 
public  purposes,  and  not  the  territory  of  the 
streets  adjoining  the  sides  of  the  public 
square  (County  of  De  Witt  v.  City  of  Clinton, 
194  111.  521,  62  N.  E.  780) ;  but  we  Stated  In 
that  decision  that,  if  the  streets  surrounding 
a  plat  of  ground  on  which  the  courthouse 
was  located  should  be  marked  and  designated 
on  said  plat  as  the  "public  square,"  such 
designation  might  be  a  sufficiently  definite 


Digitized  by 


Google 


2U.) 


BALL  ▼.  EVENINO  AHEBIOAN  PUB.  00. 


1097 


descrlpticm  of  such  territory  occupied  by  the 
streets.  The  highest  degree  of  accuracy  is 
not  always  attained  or  to  be  expected  in  the 
framing  of  statutes  or  city  ordinances.  If 
such  accuracy  in  the  use  of  language  was  ap- 
plied by  the  courts  in  construing  ordinances, 
the  purposes  for  which  many  of  them  are 
passed  would  doubtless  be  defeated.  -  As  was 
said  In  City  of  Springfield  ▼.  Green,  120  111. 
269,  276,  U  N.  B.  261,  283:  "Whenever  the 
meaning  of  a  word,  as  used  in  a  statute  or 
ordinance,  becomes  the  subject  of  controversy 
in  a  legal  proceeding,  the  ascertainment  of 
Its  strict  primary  slgnlflcation  is  not  a  mat- 
ter of.  so  much  importance  as  it  is  to  discov- 
er the  sense  in  which  it  was  used  by  thd 
legislative  body,  for  the  latter  must  control, 
although  the  word  has  been  used  withoqt 
proper  regard  to  its  appropriate  and  primary 

mmiTiIng  " 

While,  under  the  authority  of  Onttery  v. 
Glenn,  supra,  we  would  be  inclined  to  hold 
from  this  plat  that  the  streets  were  Intended 
to  extend  and  run  along  the  four  sides  of  the 
public  square,  yet  it  is  also  quite  plain  that 
in  tliat  decision  the  words  "public  square" 
were  used  not  only  to  designate  the  property 
inside  of  the  Inner  boundary  line  of  the  four 
streets  in  question,  bat  also  to  Indude  the 
streets  as  well.  It  is  very  evident,  however, 
from  the  connection  in  which  the  words  "pub- 
lic square"  were  there  used,  what  meaning, 
In  each  Instance,  was  intended  to  be  convey- 
ed. The  ordinance  here  provides  that  the 
sidewalks  shall  be  in  front  of  the  lots  "abut- 
ting thereon,"  plainly  meaning,  from  the  con< 
nectiMQ,  abutting  on  the  *'pnbllc  square." 
Further  along  it  is  said  that  the  lots  "abut- 
ting on  «ald  street  along  the  line  of  the  im- 
provement" shall  pay  for  the  assessment. 
Manifestly,  the  same  lots  are  referred  to  in 
one  clause  as  abutting  on  the  public  square 
and  In  the  other  as  abutting  on  the  street. 
The  word  "almtting"  means  Joined  to  or  ad- 
joining, but  does  not  necessarily  Imply  that 
the  things  spoken  of  are  in  contact.  Richards 
V.  City  of  Cincinnati,  31  Ohio  St.  506.  This 
court  has  held  in  City  of  Springfield  v.  Green, 
supra,  that  a  lot  the  side  of  which  bounded 
on  a  street  to  be  paved  was  to  be  regarded 
as  abutting  upon  the  same,  as  well  as  a  lot 
one  md  of  which  was  so  bounded  by  the 
street,  but  that  lots  are  not  abutting  upon  a 
street  which  do  not  border  upon  the  street 
in  question.  In  order  to  find  the  meaning 
of  this  ordinance  as  to  the  location  of  the 
improvement,  all  parts  of  it  must  be  consid- 
ered together.  Northwestern  University  v. 
Village  of  Wllmette,  230111.  80,  82  N.  E.  615; 
McChesney  v.  City  of  Chicago,  178  111.  75,  50 
N.  E.  191.  Fqllowlng  this  rule,  In  Steele  r. 
Village  of  River  Forest,  141  111.  302,  30  N.  E. 
1034,  it  was  held  that  the  use  of  the  word 
"fall"  should  be  construed  to  mean  "rise,"  in 
order  to  prevent  an  absurd  consequence.    We 


hold  that  the  ordloance  Is  not  Invalid  be- 
cause of  the  uncertainty  of  the  location  of 
the  improvement  therein,  and  that,  properly 
construed,  it  required  the  sidewalks  in  ques- 
tion to  be  constructed  as  they  were  in  front  o^ . 
the  lots  and  approximately  one  foot  from  the 
property  line. 

WhUe  the  conclusions  we  have  reached 
make  it  unnecessary  to  decide  further  on 
the  admission  of  evidence,  we  are  disposed  to 
hold  that  the  evidence  offered  by  appellees 
to  prove  the  width  of  the  traveled  way  on 
the  four  sides  of  the  square  in  question,  and 
that  the  inside  thereof  was  a  small  park, 
approximately  eight  rods  square,  containing 
trees  and  a  band  stand,  and  surrounded  by 
hitching  racks,  should  have  been  admitted. 

The  Judgment  of  the  county  court  will  be 
reversed,  and  the  cause  remanded  to  that 
court,  with  directions  to  overrule  the  objec- 
tions and  enter  Judgment 

Reversed  and  remanded,  with  directions. 


(137  HI.  St2) 

BALL  V.  EVENING  AMERICAN  PUB.  CO. 

(Supreme  Court  of  Illinois.    Dec.  15,  190S. 
'     Rehearing  Denied  Feb.  4,  1909.) 

1.  LiBBI.  AND  BLANOKB  ({  124*)  —  ACTIONS — 

'  IRSTBUCTIONS 

In  an  action  for  libel,  consisting  of  a  de- 
Togatoiy  statement  concerning  a  person  bearing 
a  name  other  than  that  of  nialntiff,  but  ac- 
companied by  plaintilfg  photograph,  in  which 
the  declaration  alleged  that  the  lioel  was  pub- 
lished of  and  concerning  plaintiit,  and  to  which 
declaration  defendant  filed  a  general  issue,  an 
instruction  declaring  defendant  liable  if  it  pub- 
lished such  article,  but  omitting  the  element 
that  it  was  published  of  and  concerning  plain- 
tiff, was  erroneous,  and  was  not  cured  by  a 
further  instruction  requiring  the  Jury  to  find 
that  the  defendant  publisheo  the  photograph  of 
the  plaintjfr  in  connection  with  the  statements 
as  to  the  otiter  person  as  charged  in  the  declara- 
tion. 

tEd.   Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {  366;  Dec.  Dig.  i  124.*] 

2.  LiBBI.  AND  SlAHOKB  (|  19*)  —  COI7STBT70- 
TIOK   OP   LANOTTAOB. 

A  libelous  publication  must  be  Interpreted 
in  the  sense  in  which  readers  would  under- 
stand it 

[Ed.   Note.— For  other  cases,  see  Libel   and 
Slander,  Cent.  Dig.  |J  98,  99 ;   Dec.  Dig.  I  19.*J 

3.  LiBKL  AlfoSLANDEB  (}  106*)— PBBSOIT  DK- 
TAKEO — EVIDBnOB. 

In  slander  suits,  testimony  of  the  hearers 
of  the  defamatory  utterance  ^s  to  the  sense  in 
which  they  understood  the  words,  and  that 
such  hearers  understood  the  words  as  referring 
to  plaintitr,  though  plaintiff's  name  was  not 
used,  is  admissible. 

[Ed.   Note. — For  other  cases,   see  Libel   and 
Slander,  Cent  Dig.  i  294 ;   Dec  Dig.  I  105.*] 

4.  Libel  and  Slandeb  (I  128*V-Pkbsqn  Db- 
FAMED— Question  fob  Jubt. 

Where  the  libelons  words  are  ambiguons  or 
equlyocai  in  meaning,  the  questions  as  to  the 
meaning  to  be  ascribed  to  them,  and  whether 
they  were  spoken  of  and  concerning  the  plain- 
tiff, are  for  the  Jury,  while  the  question  as  to 


•For  other  cues  see  same  topic  and  sscUon  NUlf  BBK  in  Dm,  A  Am.  Digs  1107  to  if,  *  Reporter  Ina«x«> 
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whetber  any  partfcnlar  meaning  U  libelons  ia 
for  the  court. 

[Ed.   Note.— For  other  cases,   see   Libel   and 
Slander,  Cent  Dig.  §§  356-360;    Dec.  Dig.  i 
J 123.*] 

6.  LiBix.  AND  Slandeb  (I  21*)— Pkbson  De- 
famed. 

Where  defendant  newspaper  company,  in 
connection  with  plaintiff's  photograph,  the  pro- 
curence  of  which  was  the  result  of  mistake, 
published  an  article  derogatory  of  the  character 
of  a  person  bearing  the  same  family  name,  but 
a  different  Christian  name  from  that  of  the 
plaintiff,  the  liability  of  defendant  depended  on 
whether  the  article  was  calculated  from  its  in- 
trinsic quality  to  lead  persona  reading  it  to  be- 
lieve that  it  referred  to  plaintiff,  and  not  on 
the  question  whether  it  did  or  did  not  refer  to 
plaintiff. 

[ESd.  Note. — For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  f  103 ;   Dec.  Dig.  {  21.*J 

6.  Tbiai.  (S  296*)— Instbxjcmoks— Ebboneotts 
iNBTBUcnoir— Cube  bt  Otheb  Instbuctjon. 

An  erroneous  instruction  which  directs  a 
Terdict  on  proof  of  a  certain  state  of  facts  is 
not  cured  by  another  instruction  correctly  stat- 
ing the  law  as  applied  to  the  facts. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  705-717 ;    Dec.  Dig.  i  296.*] 

7.  LiBEi.  AND  Slandeb  ({  100*)— Unauthob- 

IZED  USE  OF  PhOTOGBAFH— PlEADINQ. 

In  an  action  for  libel  consisting  of  the 
pnblication  of  a  derogatory  statement  concern- 
ing a  person  bearing  a  name  different  from  that 
of  tbe  plaintiff,  but  accompanied  by  plaintitTs 
photograph,  plaintiff  cannot  recover  on  the  sole 
ground  that  defendant  published  her  photograph 
Without  her  consent,  where  the  only  ground  of 
recovery  alleged  in  the  declaration  was  that  the 
article  was  published  of  and  concerning  plaintiff. 
[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  246-248:  Dec  Dig.  f 
100.*] 

8.  Libel  and  Si^andeb  (|  104*)- Evidence  op 
Otheb  Publications. 

In  an  action  for  libel,  other  publications 
concerning  plaintiff  subsequent  to  the  publica- 
tion on  which  the  action  is  based,  hot  which 
are  not  copies  of  the  first  publication,  and  .':on- 
tainini^  different  matter,  are  not  admissible  as 
repetitions. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  ft  286-288;  Dec  Dig.  | 
104.*] 

9.  Libel  and  Slandeb  (|  104*)-^Etidencb  or 
Otheb  Publications. 

In  an  action  for  libel,  other  publications 
subsequent  to  the  publication  complained  of  in 
the  declaration,  and  which  relate  to  the  same 
subject-matter,  though  varying  as  to  details,  are 
admissible  on  the  issue  of  malice. 

[Ed.  Note,— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  286-289;  Dec.  Dig.  i 
104.*] 

10.  Libel  and  Slandeb  (8  124*)— Actions— 
Instbuctions— Other  Publications. 

In  an  action  for  libel,  in  which  the  dec- 
laration set  up  a  particular  publication,  and  al- 
leged generally  that  defendant  in  subsequent 
articles  repeated  the  libelous  quotation  ''am- 
plifying, illustrating,  and  embellishing  said  li- 
bel, it  was  error  to  instruct  the  jury  that  "if 
you  find  from  the  evidence  that  defendant  as 
charged  in  the  declaration  published  anything, 
the  necessary  tendency  of  which  was  to  expose 
the  plaintiff  to  hatred,  contempt,  or  ridicule," 
yon  will  find  for  plaintiff,  was  erroneous,  as  it 
tended  to  authorize  the  jury  to  return  a  ver- 
dict for  plaintiff  on  the  subsequent  publications, 


tboup;h   they   may  have  regarded  the  original 
publication  as  not  libelous. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  (  873;  Dec  Dig.  i  124.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;   a.  S.  TutttUl,  Judge. 

Action  by  Rose  Ball  against  the  Evening 
American  Publishing  Company.  From  a 
judgment  of  tbe  Appellate  Court,  affirming 
a  judgment  of  the  circuit  court  in  favor  of 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

The  declaration,  whlcb  was  filed  on  Octo- 
ber 4,  1901,  after  alleging  that  plalntlfl  was 
a  person  of  good  name,  credit,  and  reputa- 
tion, and  deservedly  enjoyed  the  esteem  and 
good  opinion  of  her  neighbors  before  the 
committing  of  the  grievances  complained  of, 
avers  that  the  defendant  wickedly  and  mali- 
ciously intending  to  injure  the  plalntUI  and 
bring  her  into  public  scandal,  Infamy,  and 
disgrace,  on  or  about  the  29th  day  of  Ao- 
gnst,  ISOl,  In  Chicago,  wickedly  and  ma- 
liciously did  compose,  print,  and  publish, 
and  caused  to  be  composed,  iHrlnted,  and 
published,  of  and  concerning  the  plaintiff,  a 
certain  false,  scandalous,  malicious,  and  de- 
famatory libel,  the  same  being  Ib  words  and 
figures  following: 

"Deep  Mystery  Now  Shrouds  Facts  of 
Pretty  Girl's  peath. — Persons  and  Scenes 
Connected  with  Mysterious  Death  of  Pearl 
Ball. 

"The  build  and  dress  of  the  mysterious 
man  who  accompanied  Pearl  Ball  to  the 
Calumet  Caf6  are  shown,  as  described  by 
Manager  Barry.  Below  is  the  route  taken 
by  cabman  Jordan,  who  took  the  girl  from 
the  caf6  to  her  home,  No.  2  Forty-Seventh 
place,  which  Is  shown  in  black.  The  house, 
in  black,  on  Madison  avenue,  is  the  home  of 
Dr.  Lewis,  the  Ball  family  physician.  To 
the  left  is  the  latest  photograph  of  Miss 
Ball.  Below  is  a  sketch  of  the  wine-room  at 
the  Calumet  Caf6,  where  she  sat  with  the 
mysterious  stranger.  To  the  right  is  the 
photograph  of  Miss  Jeannette  Forrar,  friend 
of  Miss  Ball,  who  was  with  her  until  nine 
o'clock  the  night  of  her  death.  Below  It  is 
a  sketch  of  cabman  Jordan's  vehicle,  in 
which  Miss  Ball  was  taken  home. 

"Death  of  Miss  Ball  leads  to  suspicion. — 
No  clew  to  identity  of  the  man  who  was 
with  her. — Statement  of  two  friends. — Miss 
Jeannette  Farrar  fears  that  the  girl  commit- 
ted suicide. 

"There  are  a  dosen  reasons  for  the  activ- 
ity of  the  police  in  tracing  the  movements 
of  Miss  Pearl  Pall,  the  pretty  Hyde  Park 
girl  who  died  from  poison  yesterday.  It  is 
doubtful  whether  she  administered  the  poi- 
son herself  or  whether  it  was  given  to  her 
by  another.  The  key  to  the  mystery  is  the 
naihe  of  the  man  with  whom  the  girl  sat  in 
a  wine-room  at  the  Calumet  Caf6.     While 
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thejr  were  In  the  room  there  was  a  scuffle 
and  the  girl  cried  for  help.  She  asserted, 
when  help  came,  that  the  man  had  insulted 
her.  The  man  was  then  ejected  from  the 
place  and  the  girl  stot  home  in  a  cab.  In- 
spector Hunt  believes  that  J.  C.  Barry,  man- 
ager of  the  caf6,  knows  who  the  mysterious 
stranger  was.  He  believes  that  if  the  man 
is  once  caught  be  can  explain  why  it  was 
that  Miss .  Ball  died  soon  after  reaching 
home  when  she  left  the  caf& 

"Story  of  Dr.  Lewis. — Dr.  Denslow  Lewis, 
the  family  physician  of  the  Ball  family,  who 
was  an  intimate  friend  of  the  girl  and  often 
took  her  to  places  of  entertainment,  made  a 
statement  to  a  reporter  for  the  American 
this  morning.  In  it  was  a  significant  point 
At  one  o'clock  Wednesday  morning,  he  said, 
*I  was  called  up  by  the  manager  of  the  Calu- 
met Caf6,  whom  I  know,  and  told  that  a 
young  woman  there,  who  gave  the  name  of 
Belle  Lewis,  had  asked  to  have  me  called. 
She  had  been  insulted  by  the  man  who  was 
.with  her,  Barry  said.  I  did  not  go  because 
I  thought  it  was  none  of  my  affair.  I  had 
not  been  out  with  the  girl.  Instead  I  gave 
Barry  the  address  of  Miss  Ball  and  told  him 
to  have  her  sent  home.'  How  the  young 
woman  happened  to  give  the  name  of  Belle 
Lewis  instead  of  her  own,  and  how  he  rec- 
ognized the  name,  Dr.  Lewis  did  not  explain. 

"Miss  Farrar  surprised. — Miss  Jeannette 
Farrar,  with  whom  Miss  Ball  was  until  after 
nine  o'clock  on  the  night  of  her  death,  said 
she  could  not  conceive  of  the  reason  for 
such  action  on  the  part  of  her  friend. 

"By  Dr.  Denslow  Lewis.-r-'Regarding  my 
movements  and  the  possibility  of  my  having 
been  with  the  unfortunate  young  woman 
on  the  fatal  night,  I  would  say  that  I  left 
my  home  about  seven  o'clock  and  arrived 
at  Randolph  street,  by  way  of  the  Illinois 
Central,  a  few  minutes  later.  I  then  went 
to  the  home  of  Eugene  Praeger,  2835  Her- 
mitage avenue,  where  professional  duties  oc- 
cupied my  time  until  late.  I  reached  Ran- 
dolph street  station  In  time  to  make  the 
12:40  a.  m.  train  and  arrived  home  about 
1  o'clock.  While  preparing  for  bed  the  tele- 
phone bell  rang,  and  a  man  named  Barry, 
who  said  he  was  manager  of  the  Calumet 
Caf6,  told  me  that  a  woman  giving  the  name 
of  Belle  Lewis  wanted  me.  As  she  had  not 
been  out  with  me  I  told  Barry  to  secure  a 
trusty  cabman  and  send  the  girl  home  at  my 
expense.  I  believe  he  did  say  a  man  had 
insulted  her  and  bad  been  thrown  out  of 
the  place.  Yes,  I  knew  who  was  meant  by 
Belle  Lewis,  but  can  give  no  further  ex- 
planation now.  I  am  her  family  physician, 
you  know,  and  cannot  talk.  Miss  Ball  was 
of  rather  pronounced  Bohemian  instincts, 
but  I  do  not  believe  that  her  character  could 
be  attacked.    I  can  say  no  more  now.' 

"By  Miss  Jeannette  Farrar. — *0n  the  night 
of  the  tragedy  Miss  Ball  visited  Ferris 
Wheel  Park,  and  as  I  had  an  engagement  to 
spend  the  night  with  a  woman  friend  on  the 


North  Side,  I  left  her  at  the  car  and  she 
said  she  was  going  directly  home.  I  can- 
not Imagine  who  this  unknown  man  is,  nei- 
ther can  I  say  how  a  girl  of  such  a  good 
character  could  visit  such  a  place.  She 
might  have  contemplated  suicide  and  gone 
to  the  Calumet  Cafe  to  procure  drink  enough 
to  nerve  herself  to  the  deed.  Lately  she  has 
exhibited  symptoms  of  extreme  depression 
at  times,  yet  perhaps  the  next  day  she  would 
sing  and  be  as  happy  as  a  lark.  To  be  con- 
nected with  such  a  terrible  case  is  dreadful 
and  I  am  utterly  prostrated.  If  we  could 
only  obtain  some  clew  regarding  the  identity 
of  the  man  perhaps  the  mystery  would  soon 
be  solved.  I  do  not  believe  she  bought  a 
large  bottle  of  morphine,  and  if  a  robber 
murdered  her,  why  did  he  not  take  away 
all  her  rings?  She  would  never  have  en- 
tered the  place  with  a  stranger,  and  I  heard 
one  story  to  the  effect  that  there  were  two 
men  and  two  girls  in  the  party  when  It  en- 
tered the  cafe.  This  is  all  I  know  about 
the  terrible  affair.' " 

The  declaration  then  alleges  that  the  de- 
fendant, in  Its  said  newspaper,  repeated  the 
printing  and  publication  of  said  false,  scan- 
dalous, malicious,  and  defamatory  libel,  and 
so  continued  to  repeat  said  libel  in  divers 
issues  of  said  paper  on  and  during  August 
30,  1001,  amplifying,  illustrating,  and  embel- 
lishing said  libel  and  printing  and  publishing 
the  same  upon  the  first  or  initial  page  of  said 
newspaper;  alleges  that  at  the  head  of  said 
defamatory  article  or  articles,  and  as  part 
thereof,  in  large  and  conspicuous  style  and 
manner,  in  each  of  the  several  editions  of 
said  paper,  was  printed  and  published  the 
picture  or  likeness  of  a  woman;  that  said 
picture  or  likeness  was  ostensibly  and  by  the 
defendant  published  as  the  picture  or  likeness 
of  the  woman  mentioned  in  said  article  and 
named  Miss  Ball,  but  plaintiff  states  that 
said  picture  or  likeness  then  and  there  print- 
ed and  published  by  the  defendant  was  not 
the  picture  or  likeness  of  the  woman  mention- 
ed in  the  said  article  and  named  Miss  Ball, 
neither  does  it  in  any  way  resemble  or  cor- 
respond to  the  likeness  or  picture  of  said  wo- 
man, but  that  said  picture  or  likeness  then 
and  there  printed  and  published  by  defend- 
ant as  the  likeness  of  the  woman  who  was 
said  to  have  committed  suicide  was  and  is  a 
true  and  correct  picture  or  likeness  of  plain- 
tiff, and  that  she  is  not  the  person  mentioned 
in  said  article,  although  her  picture  appeared 
In  connection  therewith  and  was  printed  and 
published  as  such  person  and  was  by  the 
public  believed  and  taken  to  be  such  person. 
The  declaration  further  alleges  that  said  pic- 
ture or  likeness  then  and  there  printed  and 
published  by  the  defendant  was  made  from 
a  negative  for  which  the  plaintiff  was  and  is 
the  subject ;  that  said  picture  or  likeness  was 
printed  and  published  by  the  defendant  with- 
out the  knowledge  or  consent  of  plaintiff,  her 
family,  representatives,  or  agents,  and  plain- 
tiff says  that  the  public  understood  and  ac- 
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cepted  and  ga.re  the  aforesaid  articles  the 
meaning  which  on  their  face  they  conveyed — 
that  Is  to  say,  the  public  understood  and  be- 
lieved that  the  woman  whose  picture  was 
then  and  there  printed  and  published  by  de- 
fendant and  the  woman  mentioned  in  said 
articles,  and  named  Miss  Ball,  were  one  and 
the  same  person,  and  not  otherwise,  and 
that  many  and  divers .  persons,  friends,  and 
acquaintances  of  the  plaintiff,  both  In  this 
and  In  other  states,  understood,  from  seeing 
and  reading  said  articles,  that  she,  the  plain- 
tiff, bad  committed  suicide,  and  had  been 
and  was  guilty  of  drunkenness,  lewdness,  un- 
chastity,  and  Infamous  conduct,  and  had  been 
and  was  guilty  of  consorting  with  low  and 
wicked  persons,  and  had  been  found  In  and 
was  accustomed  to  go  Into  and  frequent  vile 
and  disreputable  resorts,  and  had  done  and 
committed  the  things  and  had  been  a  party 
to  and  a  sharer  In  the  scenes  mentioned  and 
described  In  said  article,  by  the  means  of 
which  she  has  been  greatly  Injured  in  her 
good  name,"  etc. 

To  the  declaration  defendant  Interposed 
the  general  Issue.  At  the  close  of  all  the 
evidence  the  court  denied  defendant's  motion 
for  a  directed  verdict.  The  motions  of  de- 
fendant for  a  new  trial  and  In  arrest  of  judg- 
ment were  overruled.  In  support  of  the  dec- 
laration the  court  permitted  the  plaintiff  to 
introduce  in  evidence,  over  the  objection  of 
the  defendant,  the  copy  of  the  Issue  of 
Hearst's  Chicago  American  containing  the 
account  of  the  death  of  Pearl  M.  Ball  as  set 
out  In  the  declaration,  and  containing,  in  con- 
nection therewith,  the  picture  of  the  plaintiff, 
which  was  designated  as  Pearl  Ball,  and  the 
pictures  of  various  persons  and  scenes  de- 
scribed In  the  article  set  out  In  the  declara- 
tion. Over  the  defendant's  objection  copies 
of  later  publications  of  this  paper  containing 
further  articles  relating  to  the  death  of  Pearl 
M.  Ball  were  also  Introduced  In  evidence.  It 
is  urged  by  appellant  that  the  Appellate  Court 
should  have  reversed  the  judgment  of  the 
circuit  court 

Darrow,  Masters  &  Wilson  (ITdgar  L.  Mas- 
ters, of  counsel),  for  apitellant  Simmons, 
Mitchell  &  Irving,  for  appellee. 

SCOTT,  X  (after  stating  the  facts  as 
above).  The  refusal  of  the  court  to  direct  a 
verdict  for  the  defendant  at  the  close  of  all 
the  evidence  is  assigned  as  error.  It  was 
contended  in  support  of  that  motion  that  the 
article  was  not  libelous.  Without  entering  at 
length  Into  a  discussion  thereof,  we  are  satis- 
fied that,  if  the  publication  set  out  in  the 
uarr.  was  published  of  and  concerning  the 
plaintiff,  an  action  lies  for  libel.  It  is  also 
urged  that  the  motion  should  have  been  al- 
lowed because  there  was  a  variance  between 
the  proof  and  the  declaration,  in  this:  that 
the  declaration  averred  that  the  article  in 
question  was  published  of  and  concerning  the 
plaintiff,  while  the  proof  shows,  without  con- 
tradiction, that  it  was  not  w  published,  but 


was  published  of  and  concerning  a  person 
other  than  the  plaintiff.  It  is  to  be  observed 
that  the  declaration  charges  not  only  that  the 
picture  or  likeness  published  as  that  of  Pearl 
M.  Ball  was  in  fact  that  of  the  plaintiff,  bat 
also  that  the  printed  words  were  published  of 
and  concerning  the  plaintiff.  In  considering 
the  question  of  the  alleged  variance,  it  seems 
appropriate  also  to  consider  a  question  rais- 
ed as  to  the  propriety  of  an  instruction  given 
on  the  part  of  the  plaintiff ;  the  determination 
of  the  questions  turning  somewhat  upon  the 
same  matters.  The  Instruction  so  referred  to 
was  No.  4  g^ven  at  the  request  of  the  plain- 
tiff, and  is  in  the  words  following:  "The 
court  instructs  the  jury  as  a  matter  of  law 
that  If  you  find,  from  a  consideration  of  the 
evidence  and  the  law  as  stated  in  these  in- 
structions, the  publication  In  question  is  as 
to  the  plaintiff  untrue  and  was  made  by  the 
defendant,  it  is  libelous,  and  the  plaintifl  is 
entitled  to  such  damages  as  shall  afford  a 
reparation  for  all  the  injury,  including  mental 
suffering  and  humiliation,  which  has  natural- 
ly and  approximately  resulted  from  the  pub- 
lication, if  any,  shown  by  the' evidence." 

It  is  to  be  observed  that  this  instruction, 
omits  the  element  that  the  alleged  libelous 
words  were  published  of  and  concerning  the 
plaintiff,  and  it  is  in  this  respect  that  the 
instruction  is  criticised.  The  plea  of  the 
general  issue  alone  was  filed.  Thore  was  no 
contention  that  the  words  were  true  as  to  the 
plaintiff,  and  the  instruction,  standing  alone, 
was  an  Instruction  to  find  for  the  plaintiff, 
because  it  advised  the  jury  tliat  the  publi- 
cation was  libelous  and  eliminated  the  only 
other  defense  relied  upon,  viz.,  that  the  words 
were  not  spoken  of  and  concerning  the  plain- 
tiff. Where  the  words  published  or  spoken 
do  not  refer  to  the  plaintiff  by  name,  the 
proper  practice  is,  as  was  done  here,  to  aver 
that  they  were  spoken  of  and  concerning  the 
plaintiff,  and  the  plea  here  filed  put  this 
averment  in  issue.  It  Is  elementary  that  an 
alleged  libelous  publication  must  be  inter- 
preted in  the  sense  In  which  readers  would 
understand  it,  and  in  this  state  it  has  been 
held  In  slander  suits  that  the  testimony  of  the 
hearers  as  to  the  sense  In  whl<A  they  under- 
stood the  words  siKiken  Is  admissible.  Nelson 
V.  Borchenlus,  62  111.  236.  This  rule  applies 
to  a  statement  of  the  witness  to  the  effect 
that  he  understood  the  alleged  slanderous 
words  were  spoken  with  reference  to  the 
plaintiff,  where  the  plaintiffs  name  was  not 
used.  Dexter  v.  Harrison,  146  III.  168,  34  N. 
E.  46.  Where  the  words  are  ambiguous  or 
equivocal  In  meaning,  the  question  of  the 
meaning  to  be  ascribed  to  them  Is  for  the 
jury,  although  the  question  as  to  whether  or 
not  any  particular  meaning  Is  libelous  is,  of 
course,  for  the  court  Where,  as  here,  there 
la  a  controversy  as  to  whteOier  or  not  the 
words  were  published  of  and  concerning  the 
plaintiff,  the  question  whether  they  were  so 
spoken  is  for  the  jury.  In  each  of  the  cases 
of  Tan  Yechten  t.  Hopkins,  5  Johns.  (N.  X.) 
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211,  4  Am.  Dec.  ta».  Miller  t.  Butler,  6  Onah. 
(Mass.)  71,  S2  Am.  Dec.  768,  Goodrich  v.  Dar- 
iB,  11  Mete.  (Mass.)  478,  Prosser  v.  Callta,  117 
Ind.  105,  19  N.  B.  735,  Stokes  v.  Morning 
Jonrnal  Aarfn,  66  App.  Dlv.  509,  78  N.  T.  Snpp. 
245,  and  Palmer  r.  Bennett,  83  Hun,  220,  81 
N.  T.  Snpp.  667,  the  words  complained  of  did 
not  name  the  plaintiff,  and  It  was  held  that 
the  question  whether  they  were  of  and  con- 
cerning the  plaintiff  was  one  of  fact  to  be  d»- 
termtned  Ysj  the  Jury.  The  defendant  con- 
tends that  the  law  Is  so,  and  the  plaintiff,  In 
effect  agrees,  as  Mhe  states  by  her  brief  that 
the  "rule  for  interpretation  of  an  alleged  libel 
1>  what  the  world  would  generally  understand 
It  to  mean,"  and  "whether  the  article  was 
published  of  and  concerning  the  plaintiff  is 
a  question  for  the  Jury." 

Plaintiff  contends  that  the  case  Is  to  be  re- 
garded as  one  where  the  defendant  published 
libelous  words  of  and  concerning  a  woman, 
and  then,  exhibiting  a  likeness  of  the  plain- 
tiff, states,  In  effect,  "this  Is  the  picture  of 
the  woman  of  whom  the  words  are  publish- 
ed"; while,  on  the  other  hand,  the  position 
«f  the  defendant  is  that,  so  far  as  the  printed 
words  are  concerned,  the  entire  article  ap- 
plied only  to  Pearl  M.  Ball,  as  appears  from 
a  reading  thereof,  and  that  there  Is  no  evi- 
dence which  indicates  that  any  part  of  the 
publication  was  of  and  concerning  the  plain- 
tiff. We  do  not  regard  either  position  as 
tenable.  A  little  reflection  will  sho\^  that  it 
Aoea  not  necessarily  follow  from  the  publica- 
tion of  the  picture  that  the  words  in  the  ar- 
ticle had  rrference  to  the  plaintiff.  If,  for 
example,  a  newspaper  should  publish  a  state- 
ment to  the  effect  that  a  female  child  (nam- 
ing her)  had  died  of  cholera  infantum,  and 
that  her  picture  appeared  at  the  foot  of  the 
article,  while  at  the  place  indicated  there 
appeared  a  likeness,  not  of  a  child,  but  of  a 
bearded  and  aged  man,  with  the  name  of  the 
babe  printed  thereunder,  it  would  be  at  once 
evident,  whatever  the  rights  of  the  subject  of 
that  picture  were,  that  the  words  In  reference 
to  the  death,  and  the  cause  thereof,  were  not 
fipoken  of  and  concerning  him.  As  stated 
above,  the  publication  must  be  given  the  same 
meaning  that  would  be  attached  thereto  by 
the  readers,  and,  in  determining  what  that 
meaning  was,  It  was  proper  for  the  Jury  to 
take  into  consideration  the  facts  and  circum- 
-stances  surrounding  these  two  women  and 
the  facts  and  circumstances  attendant  upon 
the  death  of  Pearl  M.  Ball.  There  Is  no  pre- 
tense that  the  printed  words  were  untrue  In 
reference  to  Pearl  M.  Ball,  other  than  the 
statement  that  the  picture  published  was  her 
likeness,  and,  excluding  the  picture,  there  is 
no  contention  that  anything  was  said  in  print 
«f  and  concerning  Rose  Ball,  the  plaintiff,  so 
that  no  application  of  the  article  to  Rose 
Ball  would  be  apparent  to  any  x)erSon  read- 
ing It,  except  anch  persons  as  would  be  able, 
by  their  acquaintance  with  her  or  knowledge 
of  her,  to  recognize  the  picture  published  as 
her  llkenesi. 


The  plaintiff  lived  at  or  near  CSiarlotte, 
Iowa,  until  she  came  to  Chicago,  in  1893, 
when  she  was  about  18  years  of  age.  Her 
family  still  resided  in  Iowa  In  lOOl,  and 
seem  to  have  been  people  In  very  moderate 
clrcnmstances.  Prior  to  coming  to  Chicago 
she  had  studied  stenography.  A  young  lady, 
Also  a  resident  of  Iowa,  came  with  her.  The 
two  resided  for  a  time  with  a  married  lady 
with  whom  they  were  acquainted  before  th^ 
came,  and  later  lived  in  a  rooming  house  or 
boarding  house  until  the  young  lady  who  ac- 
companied the  plaintiff  married  a  man  by 
the  name  of  Rowe.  After  that  for  a  time 
the  plaintiff  lived  with  this  couple.  For 
about  two  years  after  coming  to  the  city  she 
seems  to  have  been  employed  only  occasional- 
ly, but  after  that  she  was  usually  employed 
as  a  stenographer.  According  to  her  testi- 
mony, her  clrde  of  acquaintances  in  Chicago 
was  not  an  extensive  one.  About  three  years 
after  she  came  to  Chicago  she  left  the  Rowes, 
and  thereafter  lived  In  various  boarding 
housea  During  the  last  five  years  she  waa 
in  Chicago  she  was  In  the  employ  of  a  pub- 
lisher, and  did  regular  stenographic  work  in 
his  office.  In  December,  1900,  she  returned 
to  her  home  in  Iowa,  where  she  remained  for  a 
month  or  so,  and  after  that  went  to  Helena, 
Mont,  upon  the  suggestion  of  the  Rowes,  who 
then  resided  at  that  place.  She  was  there 
employed  In  a  dry  goods  store  until  the  latter 
part  of  September,  1001.  Daring  Hie  time 
she  was  in  Chicago  she  had  several  photo- 
graphs made  at  a  studio  owned  and  conduct- 
ed by  a  man  by  the  name  of  Godfrety. 

Pearl  M.  Ball,  an  unmarried  woman,  died 
suddenly  in  Chicago  at  her  father's  home, 
where  she  lived,  on  the  evening  of  August 
28,  1901.  On  the  next  morning,  newspapw 
reporters,  representing  the  defendant's  paper, 
the  Chicago  Record-Herald,  the  Chicago  Trt* 
bnne,  and  the  Chicago  Chronicle,  all  newspa- 
pers published  in  Chicago,  called  at  the  resi- 
dence of  the  father  to  ascertain  the  facta  in 
connection  with  the  death  of  his  daughter. 
The  representatives  of  the  four  papers  named 
were  there  at  the  same  time,  and  asked,  among 
other  things,  whether  the  father  would  let 
them  take  a  picture  of  the  daughter  for  pub- 
lication. The  father  told  them  that  Godfrey 
had  made  photographs  of  his  daughter  and 
had  the  negatives,  and  that  he  (the  father) 
worild  not  object  if  Godfrey  saw  fit  to  give 
them  a  picture.  At  least  two  of  the  reporters 
went  to  Godfrey's,  and  sooner  or  later  all 
obtained  from  him  copies  of  a  picture  of  the 
plaintiff,  although  they  were  seeking  a  pic- 
ture ot  Pearl  M.  Ball.  Godfrey  kept  a  rois- 
ter and  an  index  of  his  negatives,  and  In  ex- 
amining the  list  for  the  purpose  of  locating 
the  negative  of  Pearl  IL  Ball  be  overlooked 
her  name  upon  his  records,  although  it  was 
there,  and  stated  to  the  only  reporter  who 
was  then  present.  In  substance,  that  he  bad 
no  n^ative  of  Pearl  M.  Ball,  but  that  he  had 
a  negative  of  Rose  Ball.  The  evidence  tends 
to  show  that  this  reporter  then  stated  to  taloi 
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that  R086  Ball  and  Pearl  M.  Ball  were  one 
and  the  same,  that  Pearl  M.  Ball  sometlmea 
went  by  the  name  of  Rose  Ball,  and  that  he 
would  recognize  the  negative  of  Pearl  M. 
Ball.  Godfrey  then  exhibited  the  negative  of 
Rose  Ball  and  the  reporter  stated  that  it 
was  the  negative  of  Pearl  M.  Ball.  Just  ex- 
actly what  occurred  there  at  the  studio  Is 
somewhat  in  doubt,  owing  to  the  fact  that 
neither  Godfrey  nor  any  of  the  reporters  who 
talked  with  him  testified.  It  is  certain,  how- 
ever, that  Godfrey,  following  the  conversa- 
tion just  detailed,  printed  photographs  from 
the  negative  of  Rose  Ball,  and  furnished  each 
of  the  newspapers  named  above  with  a  copy. 
Each  of  the  newspapers  published  an  ac- 
count of  the  death  of  Pearl  M.  Ball,  and 
with  it,  as  a  picture  of  Pearl  M.  Ball,  pub- 
lished the  likeness  of  the  plaintUC.  Copies 
of  some  of  these  publications  were  sent  to 
Rose  Ball  at  Helena,  Mont.,  where  she  was 
then  living,  by  a  friend  In  Chicago,  and  dur- 
ing the  month  of  September,  1901,  she  re- 
turned to  Chicago  and  shortly  thereafter  in- 
stituted several  suits  on  account  of  these 
publications.  Pearl  M.  Ball  had  lived  in  Chi- 
cago all  her  life,  and  at  the  time  of  her  death 
was  24  years  of  age.  She  was  widely  known 
In  musical  circles.  She  was  an  accomplished 
pianist,  and  was  a  composer.  Her  father 
was  Charlte  H.  Ball,  and  she  lived  with  him 
at  his  home  at  No.  2  In  Forty-Seventh  Place. 
He  had  been  engaged  in  the  piano  business 
for  a  number  of  years  In  the  Auditorium 
Building. 

In  determining  what  meaning  would  be  put 
upon  the  publication  by  the  readers  thereof 
In  order  to  decide  whether  the  words  printed 
were  printed  of  and  concerning  the  plain- 
tiff, as  against  the  fact,  on  the  one  side, 
that  plaintiff's  picture  was  published  as  that 
of  Pearl  M.  Ball  in  connection  with  the 
article,  it  was  the  duty  of  the  Jury  to  con- 
sider, on  the  other  side^  the  fact  that  the 
person  named  in  the  article  was  Pearl  M. 
Ball;  that  Rose  Ball  then  lived  at  Helena, 
Mont.;  that  the  subject  of  the  article,  as  there- 
in stated,  lived  in  Forty-Seventh  Place,  Chica- 
go; that  the  plaintiff  was  a  stenographer,  and 
the  dead  woman,  as  appeared  from  the  pub- 
lication, was  a  pianist  and  composer  of  mu- 
sic; that  the  plain tlCTs  family  had  never 
resided  in  Chicago;  that  the  family  of  the 
dead  woman,  as  stated  by  the  article,  resid- 
ed in  Chicago,  and  her  father  was  engaged 
in  business  there;  tliat  the  family  of  the 
dead  woman  had  a  family  physician  in  Chi- 
cago according  to  the  article;  that  the  family 
of  the  plaintiff  never  resided  in  Chicago  and 
in  the  usual  course  of  events  would  not  have 
had  a  family  physician  there. 

We  conclude,  therefore,  that  the  question 
whether  there  was  a  variance  depends  upon 
the  meaning  which,  under  the  evidence,  the 
Jury  would  find  would  be  ascribed  to  the 
publication  by  the  readers  thereof,  and  that 
for  this  reason  the  motion  for  a  peremptory 
iiistruction  could  not  be  allowed  upon  the 


ground  of  the  existence  of  a  variance.  We 
are  also  of  the  opinion  that  the  question 
whether  the  article  was  published  of  or  con- 
cerning the  plaintiff  was  improperly  elim- 
inated from  the  instruction  which  is  above 
set  out 

It  is  contended  by  plaintiff,  however,  that 
the  Instructions  as  a  whole  state  the  law 
correctly,  and  that  the  missing  element  in 
this  instruction  is  supplied  by  plaintiff's  giv- 
en instruction  No.  2.  That  rule  does  not  ob- 
tain where,  as  here,  the  erroneous  instruc- 
tion dii;ect8  a  verdict  upon  proof  of  certain 
facts.  Moreover,  we  find  upon  examination 
that  the  plaintiff's  Instruction  No.  2  does 
not  supply  the  missing  element  That  In- 
struction merely  required  the  Jury  to  find 
"that  the  defendant  published  the  portrait 
of  the  plaintiff.  Rose  Ball,  in  connection  with 
the  story  of  Pearl  Ball,  as  diarged  in  the 
declaration."  The  instruction  contains  no 
requirement  in  reference  to  finding  that 
the  written  part  of  the  publication  was  of 
and  concerning  the  plaintiff.  On  the-  other 
hand,  the  court  refused  instruction  No.  4 
asked  by  the  defendant,  which  correctly 
stated  the  law  in  this  regard.  Plaintiff  then 
states  that  the  third  instruction  asked  by 
the  defendant  assumed  that  the  publicatlou 
was  made  of  and  concerning  the  plaintiff, 
and  that  t^e  question  wheth«  it  was  so 
made  has  by  that  assumption  been  eliminat- 
ed from  the  realm  of  contest  We  find  that 
this  Instruction  contains  no  assumption  what- 
ever that  can  be  regarded  as  applying  to 
the  words  of  the  publication.  The  alleged  as- 
sumption pointed  out  is  only  in  regard  to 
the  portrait 

It  is  also  contended  by  plaintiff  that  the 
mere  publication  of  the  picture  of  another 
without  the  consent  of  that  person  is  a  viola- 
tion of  the  right  of  privacy;  that  plaintiff 
was  entitled  to  recover  In  this  case  irrespec- 
tive of  the  publication  of  any  words.  Wheth- 
er this  be  a  correct  statement  of  the  law  is 
immaterial.  The  declaration  does  not  seek 
to  recover  for  a.  violation  of  the  right  of 
privacy.  The  declaration  sought  and  the 
instructions  permitted,  the  recovery  of  dam- 
ages for  the  words  printed  as  well  as  for 
the  publication  of  the  likeness.  The  motion 
for  a  directed  verdict  was  properly  refused. 
The  giving  of  the  instruction  above  set  out 
was  reversible  error.  There  Is  no  evidence 
whatever  in  the  record  indicating  that  Pearl 
M.  Ball  was  ever  known  or  called  by  the 
name  of  Rose  Ball,  and  there  is  no  com- 
petent evidence  in  the  record  indicating 
which  newspaper  the  r^orter  represented 
who  made  statements  to  Godfrey  to  that  ef- 
fect. Nor  is  there  In  the  record  any  evi- 
dence that  Rose  Ball  was  ever  known  by 
any  name  other  than  her  own. 

The  publication  for  which  the  suit  was 
brought  was  made  in  an  evening  edition  of 
the  newspaper  published  on  August  29,  1901. 
For  the  purpose  of  proving  repetitions  of  the 
libel,  the  plaintiff,  over  the  objection  of  the 
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defendant,  was  permitted  to  introduce  in 
evidence  three  articles  published  In  editions 
of  tbe  paper  subsequent  to  that  In  -which  the 
article  counted  upon  appeared.  One  of  these 
subsequent  publications  was  in  a  late  edi- 
tion! published  on  August  29,  1901,  and  the 
other  two  were  published  on  tbe  next  day. 
Tbe  publication  made  In  the  later  edition 
on  August  29th  was  identical  with  the  one 
counted  upon,  and  was  properly  admitted 
In  evidence  as  a  repetition.  As  to  the  ar- 
ticles published  on  the  30th,  however,  while 
each  was  accompanied  by  the  likeness  of 
the  plalntlfT  purporting  to  be  a  picture  of 
Pearl  M.  Ball,  both  were  materially  dif- 
ferent, and  neither  could  be  regarded  as 
Identical  with  tbe  articles  published  on  the 
29th.  Both  give  the  results  of  later  inves- 
tigations made  for  the  purpose  of  ascertaln- 
lug  the  cause  of  the  death  of  Pearl  M.  Ball, 
and  both  contained  statements  not  contain- 
ed in  the  articles  of  the  29th,  which,  If  made 
of  and  concerning  the  plaintlfT,  would  In  the 
light  of  the  testimony  in  this  record  be  li- 
belous. A  material  alteration  makes  a  dif- 
ferent libel,  for  which  a  suit  may  be  main- 
tained or  upon  which  a  count  may  be  joined. 

Defendant  insists  that  the  alleged  libeloos 
statements  found  in  the  articles  of  the  30th 
which  were  not  In  the  article  counted  upon 
render  the  publications  of  the  SOth  inadmls- 
slble.  Whether  subsequent  publications  of 
independent  libels  differing  In  character  from 
the  first,  not  connected  therewith  and  not 
counted  upon,  may  be  proven  for  the  pur- 
pose of  showing  malice  of  the  defendant, 
is  a  question  bi  reference  to  which  the  au- 
thorities are  In  conflict.  It  has  never  been 
passed  upon  by  this  court  The  defendant.  In 
this  connection,  relies  principally  upon  the 
case  of  Root  v.  Lowndes,  6  Hill  (N.  T.)  518, 
41  Am.  Dec.  762.  Plaintiff  says  that  case 
has  been  repudiated  and  discredited  by  a  dis- 
cussion found  In  WIgmore  on  Evidence.  The 
Judgment  In  that  Cause  was  the  pronounce- 
ment of  able  Judges.  To  their  professional 
knowledge,  theoretical  In  character,  had  been 
added  wisdom  acquired  by  long  experience 
in  the  actual  practice  and  administration  of 
the  law  In  the  courts.  We  do  not  regard  the 
force  of  that  adjudication  as  an  authority 
as  at  all  weakened  by  Prof.  Wlgmore's  un- 
favorable criticism  of  the  court's  .views. 

We  are  of  opinion,  however,  that  the  pub- 
lications of  the-  30th  cannot  be  regarded  in 
this  case  as  Independent  of  the  publication 
counted  upon.  On  the  contrary,  they  were 
connected  therewith.  They  are  like  unto 
the  later  installments  of  a  serial  story.  They 
form  a  continuation  of  the  relation  of  tbe  al- 
leged facts  relative  to  the  death  of  Pearl 
M.  Ball,  and  of  the  circumstances  surround- 
ing that  event,  as  those  facts  and  circumstan- 
ces had  been  ascertained  to  exist  after  tbe 
first  publication,  and  tbey  carry  tbe  recita- 
tion down  to  the  time  of  ber  funeral.  Being 
80  connected  with  tbe  original  publication 
and  bearing  upon  the  same  matter  as  that 


publication,  they  were  by  the  great  weight 
of  authority  admissible  in  evidence  as  tend- 
ing to  show  malice  on  tbe  part  of  the  defend- 
ant. The  cases  on  the  subject  are  collated  at 
pages  496  and  497  of  25  Gyc.  Whether  the 
later  publications  would  be  admissible  If 
they  charged  a  libel  wholly  Independent  of, 
having  no  connection  with  and  differing  In 
character  from  the  original  publication,  is 
not  here  to  be  decided.  The  publications  of 
the  SOth,  however,  could  not  upon  the  dec- 
laration filed  In  this  case  be  made  the  basis 
In  and  of  themselves  of  a  verdict  for  the 
plaintiff. 

With  the  proof  in  this  condition  tbe  court 
gave  to  the  Jury  the  first  Instruction  request- 
ed by  tbe  plaintiff,  which  reads  as  follows: 
"The  court  Instructs  tbe  Jury  that  any  pub- 
lication the  necessary  tendency  of  which  is 
to  expose  a  person  to-  the  hatred,  contempt, 
or  ridicule  of  bis  or  ber  fellow  men  is  a 
libel,  and  if  you  find  from  the  evidence  that 
defendant,  as  charged  in  the  declaration  In 
this  case,  published  anything  the  necessary 
tendency  of  which  was  to  expose  the  plain- 
tiff  to  hatred,  contempt,  or  ridicule,  yon  will 
find  the  Issues  for  the  plaintiff."  Tbe  in- 
struction Is  somewhat  awkwardly  drawn.  It 
Is  to  be  perceived,  however,  that  It  permits 
a  recovery  for  the  publication  of  any  libel 
of  the  plaintiff  by  the  defendant  which  was 
charged  in  tbe  declaration.  No  publication 
except  the  original  one  was  counted  upon, 
but  the  declaration  charges  that  tbe  defend- 
ant repeated  the  publications  of  the  libelous 
article  in  subsequent  Issues  of  the  paper, 
"amplifying,  illustrating,  and  embellishing 
said  libel."  We  think  the  Jury  would  con- 
sider the  subsequent  publications  as  having 
been  charged  by  the  declaration,  and  that  the 
Instruction  Just  set  out  was  erroneous  be- 
cause it  would  be  regarded  by  the  Jury  as 
authorizing  them  to  return  a  verdict  in  fa- 
vor of  the  plaintiff  upon  tbe  theory  that  the 
later  publications  were  libelous,  even  If  they 
did  not  regard  tbe  defendant  as  having  been 
guilty  of  libel  in  making  the  publication 
counted  upon.  Instructions  In  reference  to 
which  an  analogous  question  arose  have  here- 
tofore been  held  by  this  court  to  be  erro- 
neous. Chicago  ft  Alton  Railroad  Co.  t.  Ray- 
burn,  153  III.  290,  38  N.  E.  658;  Rataer  v. 
Chicago  City  Railway  Co.,  233  111.  169,  84 
N.  E.  201 ;  Hackett  ▼."  Chicago  City  Railway 
Co.,  235  111.  116,  85  N.  E.  320. 

In  his  final  argument  to  tbe  Jury  counsel 
for  the  plaintiff  made  a  statement  In  refer- 
ence to  what  occurred  In  the  Appellate  Court 
In  the  trial  of  the  case  brought  by  the  plain- 
tiff against  the  Tribune  Company.  The  court 
sustained  tbe  objection,  and  said  that  the 
statement  was  one  which  the  Jury  should  not 
consider.  Defendant  insists  this  did  not  cure 
the  error.  Tbe  statement  was  improper. 
Counsel  for  plaintiff  will  no  doubt  refrain 
from  making  it  upon  another  trlaL 

The  plaintiff,  having  sought  damages  by  a 
declaration  which  states  a  good  cause  of  ac- 
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tiOD  for  alleged  llbelons  printed  words  which, 
standing  alone,  apparently  concerned  the  life 
and  death  of  Pearl  M.  Ball,  and  having  asked 
instructions  (which  were  given)  directing  the 
Jury,  In  the  broadest  terms,  to  return  a  ver- 
dict in  her  favor  If  they  found  that  said 
printed  words  were  untrue  as  to  the  plaintiff, 
now  Insists  that  tlie  publication  of  the  pic- 
ture, in  connection  with  the  article,  as  tbe 
picture  of  Pearl  M.  Ball  was  libelous,  and, 
that  such  publication  of  the  likeness  not  be- 
ing denied  and  being  clearly  proven,  the  Judg- 
ment should  not  be  disturbed.  Had  the  dec- 
laration been  framed  averring  that  the  print- 
ed account  of  the  death  of  Pearl  M.  Ball, 
setting  It  out  literally  or  stating  its  substance, 
was  published  by  the  defendant,  and  that  In 
connection  with  that  article  defendant  pub- 
lished the  protrait  of  the  plaintiff  as  the 
likeness  of  Pearl  M.  Ball,  and  containing 
further  apt  language  necessary  to  charge 
libel  In  publishing  the  picture  in  connection 
with  the  article,  and  not  charging  that  the 
publication  of  the  words  In  and  of  Itself  con- 
stituted a  libel,  a  very  different  case  would 
be  presented  from  that  now  before  us.  Tlie 
course  Just  suggested  was  not  pursued,  bat 
Instead  the  plaintiff  charged,  and  was  per- 
mitted to  recover  on  the  theory,  that  all  of 
the  printed  words  contained  in  the  article 
were  of  and  concerning  her.  It  follows  that 
we  cannot,  under  the  declaration  filed,  affirm 
the  present  Judgment  merely  because  It  is 
clearly  proven,  and  not  denied,  that  the  pic- 
ture is  that  of  plaintiff. 

Alleged  errors  not  above  referred  to  have 
been  discussed.  We  deem  it  unnecessary  to 
consider  them. 

The  Judgment  of  the  Appellate  Court  and 
the  Judgment  of  the  circuit  court  will  be  re- 
versed and  the  cause  will  be  remanded  to  the 
latter  court  for  further  proceedings  consistent 
with  the  views  hereinabove  expressed. 

Reversed  and  remanded. 


(237  111.  (BO) 

MARTIN  EMBRICH  OUTFITTING  CO.  v. 

SIEGEIi,  COOPER  &  CO. 

(Snpi^me  Court  of  Illinois.    Dec.  15,  100& 

Reheadnc  Denied  Feb.  4,  1909i) 

I.  CosntACTs  (§  309*)  —  ConOTBtrcTioK  —  Iif - 

■PUBD  Condition. 

In  contracts  to  the  performance  of  which 
the  continued  existence  of  a  particular  person  or 
thins  is  necessary,  a  cundition  is  implied  that 
the  aeath  or  destruction,  of  the  person  or  thing 
shall  excuse  performance. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1444;   Dec.  Dig.  {  309.*] 

2  Contracts  (§  309*)  — Construction  — Im- 
plied Condition- Destbuction  of  Build- 
ing— ^NoNPBBFOBHARcis— Excuse. 

Defendants,  who  operated  a  departiaent 
store,  agreed  that  plaintiff  might  have  the  entire 
third  floor  of  its  main  store  building  in  which 
to  operate  a  furniture  department  in  accordance 
with  certain  conditions  as  to  operation,  at  a 
price  depending  in  some  degree  on  the  sales. 


to  continue  for  five  years  fran  September  1, 
ISOO,  with  the  privilege  to  the  defendants  to  can- 
cel toe  same  on  notice.  Held,  that  such  agree- 
ment, while  not  a  lease,  yet  concerned  the  occu- 
pation of  certain  space  in  the  building,  and  was 
subject  to  the  implied  condition  of  the  continued 
existence  thereof,  so  that  on  the  total  destruc- 
tion of  the  building  by  fire  the  contract  was  ter- 
minated, and  plaintiff  was  not  entitled  to  be  al- 
lowed space  in  a  different  building  in  which  .de- 
fendant obtained  a  new  location. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i  1444;   Dec.  Dig.  $  809.*] 

Error  to  Appellate  Court,  First  District, 
on  Error  to  the  Municipal  oimrt  of  Chicago; 
R.  W.  Clifford,  Judge. 

Action  by  the  Martin  Emerich  Outfitting 
Company  against  Slegel,  Cooper  &  Co. 
Judgment  for  defendant  was  affirmed  by 
the  Appellate  Court,  and  plaintiff  brings  er^ 
ror.     Affirmed. 

Newman,  Northrup,  Levinson  ft  Becker 
and  Arthur  B.  Schaffner  for  plaintiff  in  er- 
ror. Augustus  Blnswanger,  for  defendant  In 
error. 

DUNN,  J.  In  an  action  of  assumpsit  the 
court  directed  a  verdict  for  the  defendant, 
on  which  Judgment  was  rendered  in  Its  fa- 
vor, which  was  afiirmed  by  the  Appellate 
Co\irt  A  writ  of  error  Is  prosecuted  to  re- 
verse the  Judgment  of  affirmance. 

In  1890  the  Martin  Emerlch  Outfitting 
Company,'  the  plaintiff  in  error,  was  engaged 
in  tl)e  retail  furniture  business  at  261  and 
2C3  State  8tr(^t,  in  Chicago,  occupying  six 
floors  and  the  basement  at  those  numbers. 
On  July  12,  1890,  it  entered  into  a  written 
contract  with  Siegel,  Cooper  &  Co.,  the  de- 
fendant In  error,  whereby,  after  reciting 
that  the  plaintiff  In  error  was  desirous  of 
offering  for  sale  In  the  premises  of  defend- 
ant in  error.  In  the  following  described  space, 
viz.,  the  entire  third  floor  of  the  buildings 
known  as  211,  213,  and  215  State  street,  and 
the  south  25  feet  front  of  the  third  floor  of 
the  main  building,  comer  State  and  Adams 
streets,  being  25x80  feet,  more  or  less,  a  full 
line  of  furniture,  mattresses,  springs,  and 
all  articles  strictly  appertaining  to  such  a 
business,  and  the  defendant  {n  error  was 
willing  to  grant  the  use  of  said  space  to  the 
said  party  of  the  second  part  on  certain 
terms  and  ponditions,  It  was  agreed  that  the 
defendant  In  esciot  should  set  apart  for  the 
use  of  the  plaintiff. in  error  the  apace  above 
mentioned,  for  the  sale  by  the  plaintiff  in 
error  of  furniture,  mattresses,  springs,  and 
articles  strictly  appertaining  to  the  furniture 
business,  and  that  the  plaintiff  in  error 
should  use  said  ^ace  for  said  purpose; 
should. keep  it  in  like  clean  and  good  con- 
dition as  other  parts  of  the  building  at  all 
times;  should  carry  at  all  times  ^  first-class 
stock  of  furniture,  and  sell  the  sttme  for 
cash,  and  ^t  as  low-  a  price  as  the  same 
quality  should  be  sold  by  any  other  merchant 
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or  dealer  in  the  same  line  wltiUn  a  radius  of 
two. miles,  but  should  not  at  any  time  be 
compelled  to  sell  any  article  below  cost  price; 
should  conduct  the  business  in  a  business- 
like manner;  should  employ  such  help  only 
as  should  be  satisfactory  to  the  defendant 
In  error,  which  heilp  must  comply  with  and 
be  subject  to  the  regulations  goyemlng  the 
general  employes  of  defendant  In  error; 
should  enter  into  no  contracts  nor  incur  any 
liabilities  in  the  name  of  the  defendant  in 
error;  should  not  erect  any  signs  or  make 
any  dUqplay  distasteful  to  the  defendant  in 
error;  should  report  at  the  office  of  defend- 
ant In  error  each  business  day  the  gross 
sales  of  said  department;  should  keep  ac- 
count of  all  the  transactions  of  the  depart- 
ment in  books  which  should  always  be  open 
to  the  Inspection  of  defendant  In  error; 
•hould  pay  for  all  expenses  of  said  furni- 
ture department,  and  furnish  a  cashier,  who 
should  receive  all  mpneys  for  sales  made  in 
said  fornitore  department,  and  should  turn 
them  over  to  the  defendant  In  error  at  the 
close  of  each  business  day.  Settlement  was 
to  be  made  each  week  for  all  sales  during 
the  preceding  week,  at  which  time  a  state- 
ment of  receipts  and  expenses  was  to  be 
rendered.  Plaintiff  .in  error  agreed  to  fur- 
nish all  wagons  and  horses  needed  in  the 
delivery  and  handling  of  the  goods  sold  in 
■aid  furniture  department,  the  wagons  to  be 
of  uniform  color  and  bear  the  name  of  "Sle- 
gel.  Cooper  &  Co. — rumiture  Department," 
in  lettering  like  that  used  on  all  the  delivery 
wagons  of  the  defendant  in  error ;  to  deliver 
promptly  and  free  of  charge,  within  the  city 
limits,  all  furniture  sold  in  the  department, 
and  to  advertise  the  department  in  the  daily 
papers  in  the  name  of  Biegel,  Coox>er  &  Co. 
to  the  extent  ot  not  less  than  $5,000  during 
the  first  year  of  the  agreement,  and  a  like 
amount,  or  more,  during  each  year  there- 
after, all  advertisements  to  be  submitted  to 
and  approved  by  the  defendant  in  error. 
The  advertising  was  to  be  paid  for  with  the 
advertising  bills  of  the  defendant  In  error, 
and  charged  to  the  plaintiff  in  error  at  same 
rate  as  paid  by  the  defendant  in  error.  The 
plaintiff  in  error  agreed  to  pay  the  defend- 
ant in  error  tot  the  use  of  said  space,  on  the 
first  day  of  each  month,  beginning  with  Sep- 
tember 1,  1800,  the  sum  of  $500  per  month. 
Should  the  gross  sales  in  the  department 
after  September  1,  1891,  exceed  $75,000  dur- 
ing any  year,  then  the  plaintiff  In  error 
agreed  to  pay.  In  addition  to  the  monthly 
rental,  6  per  cent  of  the.amoupt  of  sales  in 
excess  of  $75,000  at  the  end  of  the  fiscal 
year.  The  plaintiff  in  error  farther  agreed  to 
purchase  from  the  defendant  in  error  all  the 
furniture,  and  all  articles  pertaining  to  the 
furniture  department,  then  in  the  premises 
of  the  said  defendant  in  error.  It  was  fur- 
ther agreed,  that  in  case  of  death  or  the  dis- 
solution of  the  plaintiff  fn  error,  the  defend- 
ant In  error  should  have  the  right  and  power 
to  cancel  the  agreement  oik  giving  ,30  days' 
86N.iL— 70 


notice  to  the  legal  representative  of  the  plain- 
tiff tn  error.  The  defendant  in  error  agreed 
to  furnish,  in  connection  with  sold  space, 
like  heat,  light,  and  elevator  service  as  it 
fumlBhed  In  the  regular  course  of  business 
to  Its  other  departments.  The  agreement 
was  to  continue  in  force  for  five  years  from 
the  Ist  day  of  September,  1890,  with  the 
privilege  on  the  part  of  the  defendant  in  er- 
ror to  cancel  it  and  retake  possession  of  said 
space  at  any  time  when  the  plaintiff  in  er- 
ror. In  the  opinion  of  the  defendant  in  er- 
ror, should  fail  to  fulfill  any  of  its  agree- 
ments, but  the  agreement  was  not  to  be  can- 
celed nor  possession  of  said  premises  taken 
by  the  defendant  In  error  until  after  written 
notice  to  the  plaintiff  in  error  in  what  man- 
ner the  agreement  had.  been  violated,  In  or- 
der to  enable  the  plaintiff  in  error  to  rectify 
any  act  of  omission  or  commission  in  or  con- 
nected with  said  furniture  department  busi- 
ness. A  failure,  after  such  written  notice,  to 
immediately  rectify  such  an  act  of  omission 
or  commission,  or  a  willful  repetition  of  such 
or  similar  acts,  should  authorize  the  cancel- 
lation of  the  agreement  by  the  defendant  in 
error  upon  giving  the  plaintiff  in  error  30 
days'  notice  of  Its  Intent  to  cancel  this  agree- 
ment From  September  1,  1890,  the  plain- 
tiff in  .error  occupied  the  space  designated 
for  several  months,  at  the  expiration  of 
which  time  a  change  was  made,  whereby  the 
plaintiff  In  error  gave  up  a  part  of  the  space 
on  the  north  and  received  ^ace  on  the  south 
somewhat  greater,  and  the  monthly  payment 
of  $500  was  increased  to  $615.  On  August 
3,  1891,  the  buildings  mentioned  in  the  con- 
tract were  totally  destroyed  by  fire.  The  de- 
fendant In  error  in  a  tew  days  moved  into 
other  quarters  at  the  comer  of  Wabash  ave- 
nue and  Adams  street,  and  loiter  moved  to 
the  corner  of  State  and  Van  Buren  streets, 
where  it  continued  to  conduct  its  business. 
Plaintiff  in  error  requested  to  be  allowed  to 
occupy  space  in  the  new  location,  but  was 
refused,  the  defendant  tn  error  claiming  that 
the  destruction  of  the  building  had  put  an 
end  to  the  contract,  and  tils  Is  the  vital 
question  in  the  case. 

In  contracts  to  whose  performance  the  con- 
tinued existence  of  a  particular  person  or 
thing  is  necessary,  a  condition  is  always  im- 
plied th^t  the  death  ^r  destruction  of  that  ^ 
person  or  thing  shall  excuse,  performance. 
Thus,  contracts  for  the  performance  of  per- 
sonal services  terminate  upon  the  death  of 
the  party  by  whom  the  services  are  to  be 
performed.  Smith  v.  Preston,  170  111.  170,  48 
X.  El  688.  A  covenant  by  a  lessee  of  a  coal 
mine  to  work  the  same  for  the  period  of  10 
years  under  his  lease  Is  discharged  by  the 
exhaustion  of  the  mine.  Walker  v.  Tucker, 
70  111.  527.  Under  a  contract  to  place  certain 
machinery  in  a  particular  building,  the  build- 
ing and  the  machinery  having  been  destroyed 
by  accidental  fire  before  the  completion  of 
the  contract.  It  w;as  held  that  .both  parties 
were  . Reused  £ram  further,  jjt^forinaiice  of 
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the  contract  Appleby  y.  Myers,  L.  R.  2  C. 
P.  651;  Slegel,  Cooped  &  Co.  ▼.  Eaton  & 
Prince  Co.,  165  111.  550,  48  N.  E.  449 ;  Huyett 
&  Smith  Manf.  Co.  v.  Chicago  Edison  Co., 
167  111.  233,  47  N.  E.  884,  59  Am.  St.  Rep.  272. 
A  contract  to  let  at  a  stated  dally  price  a 
music  hall  for  giving  a  series  of  concerts 
was  held  to  be  conditional  upon  the  con- 
tinned  existence  of  the  hall,  and  was  put  an 
end  to  by  the  destruction  of  the  hall  by  fire. 
Taylor  t.  Caldwell,  3  B.  &  S.  826.  A  lease 
of  rooms  In  a  building  Is  terminated  by  the 
destruction  of  the  building  by  fire  (Kerr  v. 
Merchants'  Exchange  Co.,  3  Edw.  Ch.  [N.  T.] 
333;  Alexander  y.  Dorsey,  12  Ga.  12,  56 
Am.  Dec.  443;  Wlnton  y.  Cornish,  6  Ohio, 
477),  and.  In  case  a  new  building  la  erected 
having  a  similar  space  in  the  same  location 
as  In  the  old  building,  the  tenant  Is  not  en- 
titled  to  occupy  It  (Stockwell  v.  Hunter,  11 
Mete.  [Mass.]  456,  45  Am.  Dec.  220). 

The  plaintiff  In  error  contends,  however, 
that  this  contract  was  not  for  the  occupa- 
tion of  any  particular  space  in  a  specified 
building,  but  was  rather  for  the  conducting 
of  a  department  of  the  business  of  the  de- 
fendant In  error;  It  may  be  conceded  that 
the  relation  of  the  parties  was  not  that  of 
landlord  and  tenant,  but  their  agreement  con- 
cerned the  occupation  of  certain  space  In  the 
building.  The  plaintiff  m  error  had  the  right 
to  occupy  that  space,  and  no  other.  The  de- 
fendant in  error  had  no  right  to  demand  that 
the  plaintiff  In  error  should  conduct  the  busi- 
ness elsewhere.  When  the  contract  was  en- 
tered into,  Siegel,  Cooper  &  Co.  was  engaged 
in  business  at  the  corner  of  State  and  Adams 
streets,  and  the  plaintiff  in  error  had  a  large 
store  and  warerooms  not  far  away,  on  State 
street  The  parties,  for  their  mutual  bene- 
fit contracted  that  the  plaintiff  in  error 
should  take  charge  of  the  furniture  depart- 
ment of  the  defendant  in  error.  Their  mo- 
tives and  intentions  can  only  be  known  from 
the  writing  to  which  the  contract  was  re- 
duced. By  that  writing  it  is  recited  that  the 
plaintiff  in  error  desired  to  offer  for  sale  in 
certain  specified  parts  of  the  premises  of 
the  defendant  in  error  a  line  of  furniture, 
etc,  and  it  was  the  use  of  these  particular 
premises  for  this  purpose  which  defendant 
in  error  granted.  No  other  space  in  tlie 
building  or  in  any  other  building  was  con- 
templated. The  defmdant  in  error  would 
have  had  no  right  to  require  plaintiff  in  er- 
ror to  change  to  the  fourth  floor  or  the  sec- 
ond. The  plaintiff  in  error  had  the  right,  for 
five  years,  to  insist  upon  occupying  that  par- 
ticular space,  and  the  defendant  in  error  had 
no  right  to  require  it  to  go  to  another.  The 
parties  apparently  did  not  contemplate  any 
change  of  location.  The  defendant  could  not 
voluntarily  have  removed  to  another  location 
and  required  the  plaintiff  in  error  to  carry 
on  the  furniture  business  in  the  new  location. 

The  plaintiff  in  error  insists  that  the  con- 
tract must  be  construed  in  the  light  of  the 
circumstances  surrounding  the  parties  and 


of  the  objects  they  had  In  view,  and  that  the 
primary  object  in  view  was  the  carrying  on 
the  furniture  business  by  the  plaintiff  as  a 
part  of  the  business  of  the  defendant  This 
is  an  assumption  contrary  to  the  language 
of  the  Instrument,  which  provides  in  the  last 
clause  only  that  the  privilege  of  the  plaintiff 
in  error  to  conduct  said  furniture  depart- 
ment should  be  exclusive  of  any  other  like 
department  in  said  premises.  It  is  manifest 
that  the  idea  of  a  change  of  location  was  not 
in  the  minds  of  the  parties  in  making  the 
agreement.  It  was  supposed  the  business 
would  continue  at  the  same  place  during  the 
whole  term  of  the  agreement  The  burning 
of  the  building  and  its  effect  upon  the  rights 
of  the  parties  were  not  In  their  minds.  The 
difficulties  of  providing  either  for  such  con- 
tingency or  the  case  of  a  voluntary  removal 
are  manifest.  If  the  building  and  the  stock 
of  defendant  In  error  were  totally  destroyed, 
would  It  be  required  to  start  in  business 
again?  Could  it  start  on  a  much  smaller 
scale,  or  would  it  be  required  to  carry  as 
large  a  stock  and  occupy  as  extensive  quar- 
ters as  before  the  fire?  Would  the  plaintiff 
in  error  be  obliged  to  follow  it  wherever  it 
might  choose  to  go?  Within  what  distance 
should  it  relocate  its  business,  and  bow  far 
would  the  plaintiff  in  error  have  to  follow? 
What  proportion  of  the  reduced  or  increased 
space  would  the  plaintiff  in  error  be  entitled 
to  and  would  It  be  obliged  to  pay  for?  All 
these  questions  would  necessarily  have  to  be 
decided,  but  the  contract  made  no  provision 
for  them.  If  they  were  thought  of  by  the 
parties,  they  were  intentionally  omitted  be- 
cause of  the  difficulty  of  providing  for  them. 

If  the  contract  was,  as  we  hold,  a  contract 
for  the  conduct  of  the  business  in  a  particu- 
lar place,  then  It  could  not  be  substantially 
performed  by  carrying  on  the  business  in  an- 
other place.  To  require  the  plaintiff  in  error 
to  conduct  the  business,  or  to  require  the 
defendant  in  error  to  permit  it  to  be  con- 
ducted, at  a  place  and  under  conditions  dif- 
ferent from  those  mentioned  in  the  agree- 
ment, would  not  be  a  substantial  perform- 
ance of  the  contract  they  had  entered  Into, 
but  an  imposition  of  terms  to  which  they  had 
not  agreed.  The  continued  existence  of  the 
building  was  a  necessary  condition  to  the  per- 
formance of  the  agreement  and  its  destruc- 
tion relieved  the  parties  from  further  obliga- 
tion to  perform  the  contract 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 

Additional  Opinion. 

Subsequently,  upon  consideration  of  the  pe- 
tition for  a  rehearing,  the  following  addition- 
al opinion  was  filed: 

The  plaintiff  in  error,  in  a  petition  for  a 
rehearing,  calls  our  attention  to  the  state- 
ment in  the  original  opinion  that  the  vital 
question  In  the  case  Is  whether  the  destruc- 
tion of  the  building  put  an  end  to  the  con- 
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tract  In  connection  with  the  alleged  fact  that 
the  principal  bnUdlng  In  which  the  plaintiff 
tn  error  was  conducting  the  furniture  busi- 
ness under  ItB  contract  with  the  defendant 
In  error  was  not  destroyed  by  the  fire.  The 
canse  was  decided  here  upon  the  record  made 
In  the  trial  court,  and  was  tried  In  that  court 
npon  the  case  made  by  the  pleadings.  The 
two  original  counts  did  not  mention  the  fire, 
but  declared  upon  the  refusal  of  the  defend- 
ant in  error  to  set  apart  to  the  plaintiff  in 
error  the  portion  of  the  premises  described 
In  the  contract  between  them.  Two  addition- 
al counts,  after  averring  the  taking  posses- 
sion by  the  plaintiff  in  error  of  the  premises 
described  in  the  contract,  alleged  their  de- 
struction by  fire,  the  occupation  of  other 
premises  by  the  defendant  In  error,  and  its 
refusal  thereafter  to  set  apart,  for  the  use 
of  the  plaintiff  In  error  in  carrying  on  said 
furniture  business,  any  space  In  the  premises 
then  occupied  by  the  defendant  In  error.  No 
mention  is  made  in  the  pleadings  of  any 
right  of  plaintiff  in  error  before  the  fire  to 
occupy  any  premises  other  than  those  men- 
tioned In  the  contract  or  of  its  occupation  of 
any  other  premises;  nor  Is  any  such  right 
made  the  basis  of  any  claim  against  the  de- 
fendant in  error.  Naturally,  therefore,  no 
Bucb  right  could  be  considered  either  by  the 
trial  court  or  by  this  court 

It  Is  also  said  that  the  defendant  In  error 
collected  and  retains  the  payment  specified  in 
the  contract  for  the  month  of  August  1891, 
though  the  flre  occurred  on  the  Sd  day  of 
that  month,  and  that  the  defendant  cannot 
retain  this  payment  and  the  contract  at  the 
same  time  be  regarded  as  canceled  as  of  the 
date  of  the  fire.  The  destruction  of  the 
building  terminated  the  contract  Whether 
or  not  the  plaintiff  in  error  could  recover 
the  overpayment  is  a  question  which  does  not 
arise,  as  the  declaration  ia  not  based  upon 
■uch  claim. 

Bebearing  denied. 


(237  in.  «20.) 

HBNSAN  V.  CX)OKSBY. 

(Supreme  Court  of  Illinois.    Dee.  15,  1908.    Be- 
bearing Denied  Feb.  8,  1909.) 

1.  CONTJtACTS  (J  822*)  —  CONTBAOT  «»  SUP- 
PORT—BBRACn—EVlDKROl. 

Evidence  held  to  show  a  breach  by  a  son  of 
an  agreement  with  bis  mother  to  care  for  her 
and  provide  her  a  comfortable  home. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  {  322.*] 

2.  Debob  (i  19*>— Sbttino  Asidb  — FAiLmn 
of  considkbation— gohtbaoi  fob  soppobt 
— Bbbaoh. 

A  conveyance  of  land  by  a  parent  to  a 
child  in  consideration  of  an  onaertaking  to 
furnish  the  parent  a  comfortable  home  during 
life  will  be  set  aside  npon  the  parent's  applica- 
tion, where  the  child,  alter  receiving  the  convey- 
ance, fails  to  Iteep  bia  agreement 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  f  38;  Dec.  Dig.  {  19.»] 


3.  DekDB  (I  72*)— V4IJDITT  —  PiDUOIABT  Bk- 

uinoN. 

Where  a  mother  was  old  and  feeble  when 
she  made  a  deed  to  her  ion,  and  bad  been  /en- 
dered  so  exhausted  and  nervous  by  s  -ailroad 
trip  that  she  could  not  have  been  capable  of 
senotts  mental  effort  and  the  son  bad  managed 
her  bosineas  affairs,  she  relying  on  him  whenev- 
er complications  arose,  a  fiduciary  relation  ex- 
isted between  them,  and  they  were  not  dealing 
at  arm's  length  in  the  transaction. 

[EA.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  S  191 ;  Dec.  Dig.  {  72.*] 

4.  Words  and  Pbbasks— "Fid.uoiakt  Bkla- 

TION." 

A  "fiduciary  relation"  exists  when  confidence 
is  reused  on  one  side  and  there  is  resulting 
superiority  and  influence  on  the  other,  and  the 
relation  and  duties  involved  In  it  need  not  be 
legal,  but  may  lie  moral,  social,  domestic,  or 
merely  personal. 

[Bd.  Note.— For  other  definitions,  see  Word* 
and  biases,  vol.  8,  p.  2761.] 

8.   CONTBACTB     ({     99*) — TRANBACnOITB     Bl- 

TWEEN   PEaeONS   IN  FlDUCIAST  RBLATIONB— 
ABSENCS  OF  UNDXTE  IRFLUBRCB— BUBOER  OF 

Pboof. 

The  existence  of  a  confidential  relation  cre- 
ates a  presumption  of  influence,  which  imposes 
upon  a  person  receiving  a  benefit  from  one  to 
whom  he  sustains  such  a  relation  the  harden  of 
proving  the  absence  of  undue  influence  by  show- 
ing that  the  person  acted  upon  competent  and 
independent  advice  of  another,  or  sncb  facts  a* 
will  show  that  the  dealing  was  at  arm's  length, 
or  was  had  in  the  most  peifect  good  faith  on  his 
part,  and  was  equitable  and  just  between  the 
parties. 

[Ed.   Note.— For  other   cases,  see   Contracts, 
Cent.  Dig.  I  448 ;   Dec  Dig.  |  99.*] 

6.  Deeds   (f  72*)  —  Validitt  —  Pabbht  ahd 
Child— UiTDnB  larLvrncx. 

Where  a  son  who  transacted  all  the  busi- 
ness matters  of  his  aged  mother,  who  relied  en- 
tirely on  him,  induced  her  to  take  a  journey 
with  him,  which  he  represented  to  the  other 
members  of  the  family  was  to  the  World's  Fair, 
and  obtained  from  faer  a  deed  of  all  her  prop- 
erty in  return  for  a  promise  to  pay  her  a  small 
sum  and  support  her  for  life,  of  which  he  gave 
her  no  written  evidence,  allowing  her  no  compe- 
tent and  independent  advice  and  keeping  the 
transaction  secret  from  the  rest  of  the  family, 
he  did  not  act  in  good  faith,  and  the  transac- 
tion was  not  eqnitahle  and  just  between  him  and 
his  mother. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ^  191;  Dec.  Dig.  I  72.*] 

7.  Appeai,   and   laiBOB   (I   1066*)— Rbtibw— 

HaBKLBBS   BbBOB— Exclusion  OF  EVIDENOB. 

In  a  suit  to  set  aside  a  deed  from  a  mother 
to  her  son  as  obtained  in  violation  of  their 
fiduciaiy  relation,  the  exclusion  of  evidence  of 
the  cordial  relations  between  mother  and  son  for 
many  years,  his  faithful  services  to  ber  in  the 
past  and  het  statement  that  he  had  saved  her 
farm  for  her  and  also  a  large  sum  of  money,  if 
error,  was  not  prejudicial,  It  not  being  claimed 
that  the  services  were  part  of  the  consideration 
for  the  deed  or  were  considered  when  it  was 
made,  and,  even  if  evidence  of  the  services  was 
admissible  to  show  the  relation  of  the  parties 
and  the  mother's  motive  In  making  the  deed, 
the  transaction  not  bein^  sustainable  as  a  gift 
on  account  of  the  services,  and  the  pnqMsed 
testimony  having  no  tendency  to  qualify  the 
fiduciary  relation  or  establish  the  validity  of  the 
deed  In  spite  of  the  relation. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Dec.  Dig.  8  1056.*] 


•For  other  csms  see  ssbm  tapis  and  Mctlon  NVHBBR  In  Deo.  ft  Am.  Digs.  U07  to  date,  Jfe  Beportw  lodsxts 
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S. .  Carcezxation  o»  iKsrauMENTS  (|  87*) — 
Conditions  Pbeckdent  —  Rebtobatioit  of 
FoBiu^B  Status— NECBssmr  na  Bbtxtbh  or 

CONSIOEBATIOH. 

In  a  Euit  by  a  mother  to  set  aside  a  deed 
of  her  fann  to  ner  son,  ^ecuted  on  his  prom- 
ise to  support  her  for  life,  where  the  rental  val- 
ue of  the  farm  and  the  proceeds  of  personal 
property  the  son  had  received  equaled  what  he 
had  diBDursed  for  the  mother,  her  bill  was  not 
defective  because-  it  failed  to  offer  to  restore 
him  to  the  condition  in  which  he  was  before  the 
«zecution  of  the  deed. 

[iSd.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent.  Dig.  8  TS;  Dec.  Dig.  i 
37.*] 

Appeal  from  Circuit  Court,  Madison  Coon- 
ty;  B.  B.  Burroughs,  Judge. 

Bill  by  Ann  M.  Hensan  against  John  B. 
Cooksey.  Decree  for  complalnaQt,  and  de- 
fendant appeals.    Affirmed. 

C.  H.  Burton,  for  appellant  D.  B.  Glass 
antf  R  G.  Hill^  for  appellee. 

DUNN,  J.  This  la  an  appeal  from  a  decree 
setting  aside  a  deed,  and  the  principal  ques- 
tion In  the  case  is  liie  sufficiency  of  the  evi- 
dence. 

Ann  M.  Hensan,  the  appellee,  Is  the  mother 
-of  the  appellant,  John  B.  Cooksey.  At  the 
time  of  the  couveyanoev  November  26,  1904, 
she  was  74  years  old.  The  property  conveyed 
was  a  farm  of  90  acres,  which  had  been  her 
home,  but  for  several  years  had  been  rented 
and  not  occupied  by  her.  She  owned  no  other 
property  except  some  grain  and  hay  on  the 
farm,  which  was  taken  by  appellant,  and 
some  money  which  she  dalmed  appellant  held 
for  her,  and  which  be  denied  holding.  She 
had  been  twice  married,  but  was  a  widow 
having  four  children — the  appellant  and  three 
married  daughters.  For  some  years  Mrs. 
Hensan  had  lived  for  the  most  part  with  her 
daughter  Mrs.  Harris,  near  Alhambra,  in 
Madison  county,  though  she  frequently  made 
long  visits  elsewhere.  Her  daughter's  hus- 
band, John  B.  Harris,  rented  her  farm  until 
1005,  and  his  family  and  Mrs.  Hensan  for- 
merly lived  there  together,  but  more  recent- 
ly resided  upon  a  farm  in  the  vicinity  ofrned 
by  Harris.  The  appellant,  Who  was  about  60 
years  old  at  the  time  of  the  conveyance,  had 
married  before  he  was  21  and  moved  to  Kan- 
sas, where  he  had  ever  since  resided.  '  He  was 
a  farmer  and  cattle  raiser.  He  had  been  back 
and  visited  bis  mothw  several  times,  and  she 
had  also  visited  htm.  He  bad  assisted  her  In 
her  business  affairs  and  in  some'  litigation  in 
which  she  had  beep  involved,  and  their  rela- 
tions seem  always  to  have  been  cordial  and 
affectionate.  During  the  World's  Fair  of 
1904  appellant  made  three  visits  to  bis  rela- 
tives near  Alhambra.  On  the  second  of  these 
visits;  in  October,  his  wife  accompanied  him. 
His  mother  was  Intending  to  return  to  Kan- 
sas with  them,  but  when  the  day  came  did 
not  feel  able  to  undertake  the  Journey.  In 
the  moimlng,  before  starting,  he  went  Into 
her  room  where  she  was  In  bed,  told  het  he 


had  a  little  sut'prlte  for  Vev,  avA  asked  her 
how  she  would  like  to  have  blm  come  back 
on  the  old  place,  fix  it  up  and  eome  back  to 
lire.  She  expressed  great  delight  at  the  idea, 
and  he  said,  very  well,  If  he  could  make  ar- 
rangements back  there.  The  next  mouth  he 
came  back,  ostensibly  to  see  the  President 
at  the  World's  Fair,  but  really  to  get  from 
his  mother  a  lease  of  the  farm,  whldi  Be  bad 
prepared  and  brought  with  him  from  Kansas. 
This  was  a  statement  that  she  leased  the 
farm  to  blm,  without  stating  fOr  what  time, 
the  consideration  to  be  thereafter  determined. 
He  took  his  mother  In  Harris'  buggy  and  tliey 
drove  over  the  farm.  On  this  trip  he  told  her 
be  had  a  little  article  showing  tb&t  he  had 
some  right  to  come  In  on  the  farm  next  sum- 
mer, and  at  his  request  she  signed  it.  He 
says  that  at  this  time  she  said  that  she  would 
have  deeded  the  place  to  him  long  ago  if  It 
had  not  been  for  one  or  two  things;  that  If 
it  had  not  been  for  him  she  would  have  been 
penniless,  and,  after  mentioning  his  various 
services  to  her,  that  he  was  the  one  that 
ought  to  have  the  farm,  and  that  she  woold 
make  him  a  deed  to  It. 

Mrs.  Hensan  had  been  quite  seriously  111 
during  the  spring  and  summer  of  1004,  and 
part  of  the  time  was  under  the  care  of  a  phy- 
sician. She  was  nervous  and  weak  and  was 
troubled  with  insomnia.  The  day  before  the 
deed  was  executed,  appellant  said  that  he 
wanted  to  take  his  mother  to  the  World's 
Fair.  Mrs.  Harris  objected  on  account  of 
their  mother's  physical  condition,  but  he  per- 
sisted, and  the  next  morning  the  trip  was  un- 
dertaken. Mrs.  Hensan  was  very  weak  and 
had  to  be  assisted  to  the  carriage.  Alhambra 
Is  14  miles  from  Edwardsrille,  and  on  the 
train  appellant  suggested  that  they  stop  at 
EdwardsvlUe  and  she  make  the  deed  to  the 
farm  there.  They  got  oft  the  train  and  went 
to  a  hotel  near  the  station,  where  she  lay 
down  on  a  bed  while  he  went  to  have  the 
deed  prepared.  On  his  return  with  Mr. 
Wheeler,  a  lawyer  wbmn  he  had  employed  to 
prepare  the  deed,  she  executed  to  him  a  war- 
ranty deed  of  the  farm  for  an  expressed  con- 
sideration of  natural  love  and  affection  and 
|S0O.  No  money  was  then  paid  or  note  given. 
Appellant  and  Mrs.  Hensan  w«it  on  to  Bast 
St.  Louis  on  an  afternoon  traln^  and  be  took 
her  to  the  house  of  Mrs.  Florence  Gregory, 
while  he  went  to  James  Roseberry's  house 
for  the  night.  The  next  morning  he  made  a 
short  call  at  Mrs.  Gregory's  house,  and  thai 
went  to  his  home  in  Kansad.  Mrs.  Hensan 
remained  at  Mrs.  Gregory's  until  the  next 
April,  wlien  she  went  to  Arkansas  with  her 
daughter  Mrs.  Thlmndng. 
.  Mrs.  Hensan  denies  the  conversation  testi- 
fied to  by  appellant  in  whlcb  be  says  she  said 
she  would  make  him  a  deed  for  the  farm,  and 
says  the  first  mention  of  a  deed  was  made  by 
him  Just  before  the  train  reached  Edwards- 
Tllle.    She  was  tired  and  exhausted,  and  re- 
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members  little  of  the  conversatioii.  Her  son 
was  to  come  back  to  the  place,  fix  It  up,  take 
care  of  her,  and  add  another  room  for  her 
convenience.  Both  the  lease  and  the  deed 
were  kept  secret  from  the  other  members  of 
the  family  until  the  arrival  of  appellant  and 
his  family  the  next  July.  They  were  not  In- 
formed of  the  deed  until  It  was  filed  for  rec- 
ord, in  August,  1906. 

Appellant  came  back  to  Alhambra  the  next 
summer  with  his  family  and  took  possession 
of  the  farm,  telling  bis  sister  he  had  rented 
It  His  mother  lived  with  hhn  a  short  time 
and  then  went  away.  She  spent  part  of  the 
time  at  Mrs.  Harris',  part  of  the  time  at  East 
St.  Louis,  and  at  intervals  remained  with  the 
appellant  for  short  periods.  In  the  two  years 
and  a  half  before  the  filing  of  the  bill  she 
spent  less  than  six  months  in  the  old  home, 
to  which  she  had  been  so  anxious  to  return. 
To  secure  a  home  there  for  the  rest  of  her 
life  was  the  supposed  chief  motive  for  mak- 
ing the  deed  to  appellant.  The  room  which 
Bbe  says  was  to  be  added  for  her  use  was 
never  built.  Her  son  says  he  never  agreed  to 
build  it  She  says  that  her  treatment  in  the 
family  was  such  that  she  could  not  stay ;  that 
when  strangers  or  visitors  were  present  every- 
thing was  pleasant  and  she  was  treated  kind- 
ly, but  when  no  one  was  there  her  treatment 
was  harsh  and  unkind.  The  greater  part  of 
her  complaint  is  directed  against  Mrs.  Gook- 
sey,  and  she  testifies  to  spedflc  Instances  of 
abuse  and  ill  treatment.  There  Is  very  little 
corrol>oratlve  evidence,  and  In  the  nature  of 
the  case  very  little  is  possible^  for  she  states 
that  when  others  were  present  she  was  well 
treated.  A  number  of  witnesses  who  were  at 
the  home  occasionally  for  short  periods  testi- 
fy that  She  was  treated  kindly,  but  as  to  her 
treatment  when  the  family  were  alone  the 
case  rests  substaptlally  oa  bet  testimony  and 
that  of  the  appellant,  his  daughter,  and  his 
14  year  old  son.  The  treatment  which  makes 
the  life  of  an  old  woman  In  the  family  of  a 
son  comfortable  or  miserable  is  difficult  to 
describe.  Many  of  the  things  which  make  it 
kind  or  unkind  are  Intangible  and  hardly  no- 
ticeable to  an  observer  or  possible  to  narrate. 
The  evidence  was  beard  in  open  court,  and 
the  judge  who  heard  the  cause  had  advan- 
tages which  we  do  not  possess  In  determining 
the  value  to  be  given  to  the  testimony  of  the 
various  witnesses.  From  a  reading  of  the 
evidence  In  the  record  we  are  Inclined  to 
agree  with  bis  finding  that  the  treatment  ac- 
corded to  appellee  was  such  as  to  constitute 
a  breach  of  the  agreement  to  care  for  her 
and  provide  her  a  comfortable  home  on  the 
farm.  The  $500  was  never  paid,  nor  was  any 
note  given  for  it  Appellant  produced  on  the 
trial  his  note  for  $500,  with  6  per  cent  inter- 
eM,  dated  November  26,  1904,  and  payable  to 
the  order  of  his  mother  12  months  aftei'  date. 
It  bears  indorsements  of  the  payment  of  the 
Interest  annually,  to  November  26, 1907.  This 
note,  appellant  says,  he  wrote  immediately 
upon  his  return  to  Kansas  after  getting  the 


deed,  and  kept  It  for  his  mother.  It  was  nev- 
er delivered  to  her,  and  she  knew  nothing 
about  it 

A  conveyance  of  real  estate  made  by  a  par- 
ent to  a  child  in  consideration  of  an  under- 
taking to  furnish  the  parent  a  comfortable 
home  during  life  will  be  set  aside  upon  the 
application  of  the  parent  where  the  child, 
after  receiving  the  conveyance,  fails  to  keep 
his  agreement.  Fabrice  v.  Von  der  Brelie, 
190  111.  460,  eo  N.  E.  835;  McClelland  v.  Mc- 
Clelland, 176  111.  83,  51  N.  B.  559 ;  Cooper  v. 
Gum,  152  111.  471,  39  N.  E.  267. 

The  relation  between  appellant  and  appel- 
lee was  of  a  fiduciary  character.  While  the 
evidence  does  not  show  a  want  of  mental  ca- 
pacity on  the  part  of  Mrs.  Hensan,  It  does 
show  that  she  had  recently  been  quite  111. 
She  was  old  and  feeble.  Her  physical  condi- 
tion was  very  much  reduced,  and  on  the  day 
she  executed  the  deed  she  was  so  nervous, 
weak,  and  exhausted  that  she  could  not  have 
been  capable  of  serious  mental  effort  Her 
son  had  managed  her  business  afEaIrs  when 
they  required  attention.  She  relied  upon 
him  when  complications  arose  In  connection 
with  them,  and  she  believed  that  his  efforts 
had  saved  her  property  for  her.  He  had  him- 
self proposed  returning  to  the  farm,  to  fix  it 
up  and  live  there.  She  had  leased  it  to  him 
upon  a  consideration  to  be  afterward  deter^ 
mined.  Their  relation  was  one  of  confidence 
reposed  by  her,  and  is  inconsistent  with  the 
idea  that  they  were  dealing  at  arm's  length. 
A  fiduciary  relation  exists  in  every  case  "in 
which  there  is  confidence  reposed  on  one  side 
and  the  resulting  superiority  and  Influence  on 
the  other.  The  relation  and  the  duties  in- 
volved in  it  need  not  be  legal;  It  may  be 
moral,  social,  domestic,  or  merely  personal." 
Irwin  V.  Sample,  213  111.  160,  72  N.  B.  687; 
Walker  v.  Shepard,  210  111.  100,  71  N.  E.  422; 
Roby  V.  Colehour,  135  111.  800,  25  N.  B.  777. 

The  existence  of  the  confidential  relation 
creates  a  presumption  of  influence  which  Im- 
poses ui>On  the  one  receiving  the  benefit  the 
burden  of, proving  an  absence  of  undue  in- 
fluence by  showing  that  the  party  acted  upon 
competent  and  Independent  advice  of  another, 
or  such  facts  as  will  satisfy  the  court  that 
the  dealing  was  at  arm's  length,  or  that  the 
transaction  was  had  in  the  most  perfect  good 
faith  on  his  part  and  was  equitable  and  Just 
between  the  parties,  or,  as  some  of  the  an- 
thorlties  say,  that  it  was  beneficial  to  the 
other  party.  Thomas  v.  Whitney,  186  111.  225, 
57  N.  K.  808;  Fish  v.  Fish,  235  111.  396,  8S  N. 
E.  662.  Here  the  son  took  from  his  aged 
mother  a  deed  for  c^ll  of  her  property  In  re- 
turn for  a  promise  to  pay  her  $500  and  sup- 
port her  during  her  life,  of  which  he  gave 
her  no  written  evidence.  Instead  of  seeing 
that  she  had  competent  and  independent  ad- 
vice, she  was  taken  away  from  the  other 
members  of  the  family,  who  were  led  to  be- 
lieve her  Journey  was  for  another  ■pvrpoee, 
and  the  transaction  carefully  kept  secret. 
Appellant  has  not  sustained  the  burden  which 
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the  law  casts  upon  him  of  sbowlng  that  the 
denliug  was  at  arm's  length,  that  he  acted  In 
good  faith,  or  that  the  transaction  was  equi- 
table and  just 

It  Is  objected  that  the  court  refused  to  hear 
evidence  of  the  relations  of  appellant  and  the 
appellee  for  many  years,  and  the  faithful 
service  of  appellant  to  his  mother  in  the  past, 
and  her  statement  that  he  bad  saved  her 
farm  for  her  and  also  some  |3,600  In  money 
at  the  time  of  the  death  of  her  son.  It  is  not 
claimed  that  these  services  were  any  part  of 
the  consideration  for  the  deed,  or  were  taken 
into  consideration  when  it  was  made.  Even 
if  they  were  admissible  for  the  purpose  of 
showing  the  relation  of  the  parties  and  Mrs. 
Heusan's  motive  in  making  the  deed,  the 
deed  could  not  be  sustained  as  a  gift  on  ac- 
count of  such  services,  and  the  facts  proposed 
to  be  proved  have  no  tendency  to  qualify  the 
fiduciary  relation  or  establish  the  validity  of 
the  deed  in  spite  of  such  relation. 

It  is  argued  that  the  appellee  did  not  offer 
by  her  bill  to  restore  appellant  to  the  condi- 
tion In  which  he  was  before  the  execution  of 
the  deed.  Appellee  received  nothing  from 
appellant  except  her  board  for  the  few  months 
she  lived  in  bis  family,  some  doctors'  bills 
paid,  and  $52  in  money.  In  addition  to  this, 
appellant  claims  to  have  expended  $600  or 
$700  in  Improvements  on  the  farm.  He  occu- 
pied the  farm  for  two  years  and  received  the 
proceeds  of  it,  and  received  $182  for  grain  and 
Iiay  on  the  place  belonging  to  Mrs.  Hensan 
when  he  went  there.  The  court  found  that 
the  rental  value  of  the  farm  and  the  $182  re- 
ceived from  the  personal  property  were  suflB- 
clent  to  meet  all  of  appellant's  disburseraents 
for  appellee,  and  the  evidence  sustains  such 
finding.  Mrs.  Hensan  Is  under  no  liability  to 
reimburse  him  for  the  loss,  if  any,  which  he 
sustained  in  the  sale  of  his  cattle.  The  sale 
of  his  cattle  was  no  part  of  the  consideration 
for  the  deed.  He  has  the  $500  note,  which 
has  never  l>een  out  of  his  possession. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 


(237  111.  628) 


REED  V.  ENGEIiL 


(Saprpme  Court  of  Illinois.    Dec.  15,  1908.    Re- 
hearing Denied  Feb.  4,  1909.) 

1.  PAETNEBsnip  (8  17*)  —  Creation  —  Inten- 
tion. 

A  partnership  Is  never  created  by  implica- 
tion or  operation  of  law,  apart  from  an  express 
or  implied  intention  and  agreement  to  constitute 
the  relation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  {  3 ;   Dec.  Dig.  {  17.*] 

2.  Pabtnebship  (S  20*)— Joint  Enterpbise— 
Shabino  Pbofits. 

A  partnership  as  between  the  parties  does 
not  necessarily  result  from  an  agreement  to  en- 
ter into  a  joint  enterprise  and  share  the  profits. 
[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  %  20.«] 


8.  Pabtnebship  (|  17*)  —  Ooktbaot  —  Coh- 

BTHUCTiON— Intention. 

An  agreement  that  plaintiff  should  aasiat 
defendant  in  the  sale  of  land,  and  receive  one- 
half  the  profits  after  deducting  the  necessary  ex- 
penses for  any  land  sold  to  buyers  brought  to 
defendant  directly  or  indirectly  through  plain- 
tiff's efforts,  did  not  indicate  an  intention  on  the 
part  of  either  to  form  a  partnership. 

[ISd.  Note.— B'or  other  cases,  see  Partnership, 
Cent.  Dig.  8  3 ;   Dec.  Dig.  i  17.*] 

4.  AccoBD  AND  Satisfaction  (8  20*)— Fbacd. 

Where  plaintiff,  before  consenting  to  ac- 
cept defendant's  check  in  settlement  for  pro6ts 
on  certain  land  transactions,  requested  to  be  in- 
formed by  defendant  whether  the  check  repre- 
sented all  be  was  entitled  to  receive,  and  was 
deceived  by  defendant  as  to  the  amount  of  prof- 
its to  which  plaintiff  was  entitled,  the  cashing 
of  the  check  was  not  an  accord  and  satisfac- 
tion. 

[Ed.  Note.— For  other  casaa,  see  Accord  and 
Satisfaction,  Cent.  Dig.  |  140;  Dec.  Dig.  ( 
20.*] 

5.  Accord  and  Satisfaction  (5  27*)— Receipt 
—Question  fob  Jurt. 

where  the  cashing  of  a  check  by  plaintiff 
for  profits  on  certain  transactions  was  pleaded 
as  an  accord  and  satisfaction,  whether  plaintiff 
received  the  check  in  settlement,  after  being  de- 
ceived aa  to  the  amount  to  which  he  was  enti- 
tled. Hid  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Dec.  Dig.  8  27.*] 

6.  Joint  Adventures  (8  5*)  —  Settlement — 
Ten  [)eb— Action  . 

Where,  when  plaintiff  received  a  check  from 
defendant  for  the  amount  of  his  profits  In  a 
joint  adventure,  plaintiff  was  deceived  by  de- 
fendant as  to  the  amount  he  was  entitled  to  re- 
ceive, plaintiff  was  not  required  to  return  the 
check  before  suing  for  the  balance;  it  being 
sufficient  that  such  amonnt  was  credited  to  de- 
fendant's account. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Dec.  Dig.  8  5.*] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  La  Salle 
County;   S.  C.  Stough,  Judge. 

Action  by  Frank  O.  Reed  against  Antolne 
Engel.  Judgment  for  plaintiff  affirmed  by 
the  Appellate  Court,  ana  defendant  appeals. 
Affirmed. 

James  F.  McCormIck  and  Butters,  Arm- 
strong &  Ferguson,  for  appellant  Henry  M. 
Kelly,  for  appellee. 

CARTER.  J.  This  is  an  action  In  assump- 
sit In  the  circuit  court  of  La  Salle  county 
brought  by  appellee,  against  appellant,  in  re- 
lation to  the  division  of  the  profits  of  certain 
real  estate  sales.  On  the  trial  in  that  court 
a  Judgment  for  $2,000  was  rendered,  which, 
on  appeal  to  the  Appellate  Court  for  the  Sec- 
ond District,  was  affirmed,  and  a  further  ap- 
peal has  been  prosecuted  to  this  court. 

Appellant  was  a  resident  of  Whiteside 
county,  and  for  a  few  years  previous  to  this 
litigation  had  been  engaged  in  buying  and 
selling  farm  property  in  that  vicinity.  Appel- 
lee resided  and  was  widely  known  In  La 
Halle  county.  Appellee's  proof  tended  to 
show  that  he  was  employed  by  appellant  to 
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assist  in  the  sale  of  land  on  the  agreement 
that  he  was  to  receive  one-half  of  the  profits, 
after  dedncting  necessary  expenses,  for  any 
land  sold  to  buyers  brought  to  appellant, 
directly  or  Indirectly,  through  his  efforts. 
Appellant  contended  that  he  had  only  agreed 
to  pay  appellee  ?1  per  acre  for  such  sales, 
with  perhaps  extra  pay.  at  Engel's  option.  In 
case  of  a  good  trade  being  made. 

Appellant  contends  that  the  testimony  of 
appellee  proved.  If  anything,  a  partnership, 
and  therefore  the  action  should  have  been 
brought  in  equity  and  not  in  a  court  of  law. 
Neither  party  claimed  that  there  was  a  part- 
nership in  the  sale  of  these  lands.  A  partner- 
ship Is  never  created  between  parties  by  im- 
plication or  operation  of  law,  apart  from 
an  express  or  implied  intention  and  agree- 
ment to  constitute  the  relation.  Bushnell  v. 
Consolidated  Ice  Machine  Co.,  138  111.  67,  27 
N.  B.  596.  Even  where  the  parties  agree  to 
enter  into  a  Joint  enterprise  and  share  In  the 
profits,  a  partnership,  as  between  themselves, 
does  not  necessarily  result  The  Intention  of 
the  parties  always  controls.  Grinton  v. 
Strong,  148  111.  587,  86  N.  B.  559;  National 
Surety  Co.  v.  Townsend  Brick  Co.,  176  111. 
166,  52  N.  E.  938.  While  a  different  rule 
might  prevail  on  this  evidence  as  to  the  cred- 
itors seeking  to  bold  defendants  as  partners, 
it  is  very  clear  from  this  record  that  neither 
appellant  nor  appellee  intended  a  partner- 
ship. The  court  was  warranted  in  refusing 
the  instructions  as  to  partnership,  complain- 
ed of  here  by  appellant,  because  there  was  no 
proof  upon  which  to  base  such  instructions, 
and  for  the  further  reason  that  they  did  not 
take  into  account  the  intention  of  the  parties. 

The  further  contention  is  made  that  there 
was  a  settlement  between  appellee  and  appel- 
lant, which  would  bar  recovery.  The  testi- 
mony shows  that  March  30,  1906,  a  few 
days  before  this  suit  was  begun,  appellant 
sent  a  check  to  appellee  for  $423,  accom- 
panied by  a  letter  stating  that  It  was  in 
settlement  of  balance  on  commissions  due 
Reed  on  account  of  land  sales  made  by  him. 
Before  cashing  this  check  appellee  visited  ap- 
pellant at  his  home  and  said  he  wanted  a 
settlement.  Appellant  replied:  "You  got  a 
settlement,  didn't  you?  Didn't  I  send  you  a 
statement?"  To  which  appellee  replied,  "Did 
you  consider  that  draft  a  full  settlement  with 
me?"  and  appellant  replied,  "Yes;  I  was 
figuring  it  over  yesterday,  and  find  I  sent 
you  more  than  was  coming  to  you."  Appellee 
then  replied,  "If  that  is  so,  all  right,"  and 
turned  around  and  went  away.  This  is  ap- 
pellee's testimony.  The  appellant's  testimony 
on  this  point  agrees  in  substance.  Appellee 
thereafter  cashed  the  check.  It  is  contend- 
ed that  in  so  doing  he  knew  it  was  claimed 
to  be  a  full  settlement,  and  therefore  it  must 
be  held  to  be  a  complete  defense  to  an  nn- 
liquidated  claim.  It  appears  from  the  rec- 
ord that  appellee  kept  no  books  of  their  trans- 


actions, and  did  not  I'now  at  what  prices  the 
lands  sold  were  listed,  or  what  the  expense 
of  sale  was,  and  had  no  means  of  learning 
the  details  except  from  appellant,  who  did 
possess  them.  If  the  Jury  believed  that  ap- 
pellee^ before  he  consented  to  accept  the 
check  in  question,  was  deceived  by  appellant 
as  to  the  amount  of  one-half  the  profits  from 
the  sale  of  the  lands,  then  the  cashing  of  this 
check  cannot  be  held  to  be  an  accord  and  sat- 
isfaction of  the  claim.  That  was  a  question 
for  the  Jury.  1  Cyc.  338;  Hefter  v.  Cahn, 
73  111.  296.  The  cases  of  Papke  r.  Hammond 
Co.,  192  111.  631,  61  N.  B.  910,  and  Jackson  v. 
Security  Life  Ins.  Co.,  233  111.  161,  84  N.  B. 
198,  and  similar  authorities,  to  the  effect  that 
a  release  under  seal  cannot  be  impeached,  ex- 
cept In  a  conrt  of  equity,  unless  fraud  has 
entered  into  the  actual  execution  of  the  in- 
strument, are  not  in  point.  No  release  of 
any  kind  was  signed  in  this  case. 

Appellee  was  not  required  to  return  the 
check  before  beginning  this  suit  It  is  sufiS- 
clent  that  the  aniount  of  the  check  was 
credited  to  appellant's  account.  Farmers'  & 
Mechanics'  Life  Ass'n  v  Caine,  224  111.  590, 
79  N.  B.  956;  Pawnee  Coal  Co.  v.  Royce, 
184  ni.  402,  56  N.  B.  621;  Hefter  ▼.  Cahn, 
supra. 

'Hie  Instructions  on  accord  and  satisfaction 
were  properly  refused  by  the  trial  court,  as 
they  did  not  take  into  consideration  that  the 
alleged  settlement  was  claimed  to  have  been 
obtained  by  a  misstatement  of  facts  known 
only  to  the  party  relying  on  such  accord 
and  satisfaction. 

The  contention  of  appellant  that  the  evi- 
dence does  not  Justify  the  amount  of  the 
verdict  was  a  controverted  question  of  fact, 
which  cannot  be  inquired  Into  by  this  court 
on  this  record.  First  Nat  Bank  ▼.  Miller, 
235  111.  135,  85  N.  E.  312;  Chicago  City  Rail- 
way Co.  v.  Mirtensen,  198  111.  511,  64  N.  B. 
1017- 

We  find  no  reversible  error  In  the  record, 
and  the  Judgment  of  the  Appellate  Court  will 
therefore  be  afilrmed. 

Judgment  affirmed. 


(E37  III.  633) 

WARD  T.  CHICAGO  CITY  RY.  CO. 

(Supreme  Court  of  Illinois.    Dec.  15,  1908. 
Rehearing  Denied  Feb.  4,  1909.) 

1.  Carriebs  (5  303*)— Injuries  to  Passknqee 
— Settino  Down  Passenoeb  —  Defects  ir 
Street. 

Though  a  dt^f  is  responsible  for  the  exist- 
ence of  snow  and  ice  in  the  street  near  a  street 
railroad  track,  the  street  railroad  company  will 
be  liable  for  injuries  to  a  passenger  received 
while  alighting  from  one  of  its  ears,  where,  ow- 
ing to  negligence  in  operating  its  car,  such 
passenger  slipped  on  the  snow  and  ice,  and  was 
run  over  by  the  car. 

fEd.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  J  303.*] 
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2.  EviDKBCK  (S  4T8*)— CoRCLUsions  or  Wit- 
ness—iKToxicATioN. 

Where,  in  an  action  by  a  paaseni^r  against 
a  carrier  for  injuries,  defendant  has  introduced 
evidence  that  plaintiff  bad  taken  one  or  more 
drinlcs  during  the  evening  of  the  accident,  it  was 
not  error  to  permit  plaintiC  to  testify  that  he 
was  not  under  the  influence  of  liquor  at  the 
time  of  the  injury,  and  defendant's  contention 
that  plaintifTs  testimony  should  have  been 
confined  to  the  quantity  of  liquor  drank  was 
not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2244;  Dec.  Dig.  {  47&*] 

8.  naAi.  (f  260*)— IirsTBUonoNs— Rbqukbts— 

Irstbuotioms  Albxadt  Given. 

A  party  cannot  complain  of  the  refusal  of 
the  court  to  give  a  requested  instruction  where 
the  subject-matter  of  such  instruction  ia  includ- 
ed in  the  charge  as  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  651-659;   Dec.  Dig.  i  260.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;   Ben  M.  Smith,  Judge. 

Action  by  Joseph  P.  Ward  against  the  Chi- 
cago City  Railway  Comptiny.  Prom  a  Judg- 
ment of  the  Appellate  Court,  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Watson  J.  Ferry  (John  R.  Harrington,  of 
counsel),  for  appellant  James  G.  McSbane, 
for  appellee. 

TICKERS.  J.  Joseph  P.  Ward  brought 
an  action  against  the  Chicago  City  Railway 
Company  to  recover  damages  for  an  injury, 
which  necessitated  the  amputation  of  his  left 
leg  below  the  knee.  He  recovered  a  judg- 
ment In  the  circuit  court  of  Cook  county  for 
$4^000^  which  Judgment  has  beep  affirmed  by 
the  Appellate  Court  for  the  First  District 
The  Chicago  City  Railway  Company  has 
prosecuted  an  appeal  to  this  court,  and  In' 
gists  here  upon  a  reversal  for  the  reasons 

(1)  the  court  refused  to  direct  the  verdict; 

(2)  the  court  erred  In  admitting  certain  evl 
dence;  and  (S)  in  refusing  certain  instruc- 
tions asked  on  behalf  of  defendant  below. 
The  declaration  consists  of  three  counts.  In 
the  first  count  It  is  charged  that  appellant 
recklessly  and  negligently  started  its  car 
suddenly  forward '  without  warning  to  the 
appellee,  by  means  whereof  appellee  was 
thrown  from  the  car  to  the  ground  and  under 
the  wheels  of  said  car.  The  second  count 
charges  that  appellant  had  negligently  per- 
mitted snow  and  Ice  to  accumulate  and  re- 
main near  Its  track,  so  that  appellee.  In  at- 
tempting with  due  care  to  alight  from  the 
car,  slipped  upon  the  frozen  Ice  and  snow 
under  the  car,  and  was  Injured.  The  third 
count  Is  not  relied  on  to  support  the  judg- 
ment and  need  not  b0  noticed. 

The  accident  In  question  occurred  about 
10:80  on  the  night  of  the  18th  of  February, 
19(6,  at  Thirty-First  and  La  Salle  streets,  In 
the  city  of  Chicago.  Appellee  was  a  passen- 
ger on  appellant's  car  going  east  on  Thirty- 


First  street  He  stood  In  the  body  of  the 
car  near  the  door  until  the  car  passed  Went- 
worth  avenue.  La  Salle,  street,  where  he  in- 
tended to  get  off,  is  the  next  street  east  of 
Wentworth.  When  the  car  was  about  mid- 
way between  the  two  streets,  be  went  out  on 
the  front  platform,  and  told  the  motorman 
he  wanted  to  get  off  at  La  Salle  street 
When  the  car  reached  the  west  side  of  La 
Salle  street,  it  began  to  slacken  Its  speed, 
and,  when  the  front  end  of  the  car  was 
near  the  east  sidewalk,  appellee  stepped 
down  on  the  step,  supporting  himself  by  hold- 
ing to  the  handrails  on  either  side  of  him. 
He  was  facing  ahead,  intending  to  leave  the 
car  when  It  stopped.  When  the  front  end  of 
the  car  was  a  few  feet  east  of  the  east  line 
of  the  sidewalk  on  La  Salle  street,  the  car 
was  moving  about  as  fast  as  an  ordinary 
walk.  Appellee  then  raised  his  right  foot, 
and  was  In  the  act  of  stepping  off  the  car, 
when  the  car  made  a  sudden  lurch  or  Jerk 
forward,  which  threw  appellee  off  the  car, 
and  bis  foot  slipped  under  the  car  and  was 
caught  under  the  wheels,  and  crushed  so 
that  It  became  necessary  to  amputate  it 
The  evidence  shows  that  there  had  been 
frequent  snows  during  the  month  of  Feb- 
ruary, prior  to  the  accident,  and  that  the 
weather  had  been  below  freezing  continu- 
ously from  the  first  day  of  February  until 
the  night  of  the  accident  It  also  appears 
that  appellant  had  by  the  use  of  snowplows 
plowed  the  snow  off  of  its  tracks,  and  left 
a  sloping  ridge  of  snow  and  ice  just  soutli 
of  the  south  rail.  This  ridge  sloped  toward 
the  rail,  and  the  evidence  tends  to  show  that 
it  was  practically  like  Ice. 

Appellant's  contention  Is  In  support  of  the 
first  assignment  of  error  that  there  Is  no  evi- 
dence tending  to  prove  that  the  sudden  start- 
ing of  the  car  which  caused  appellee  to  fall 
was  the  result  of  any  negligent  act  of  appe- 
lant Appellee  testifies  that  it  was  the  sud- 
den Jerk  of  the  car  that  threw  him  off.  Bes- 
dick,  a  witness  for  appellee,  testifies  that  he 
was  on  the  car  at  the  time  of  the  accident, 
and  that  the  car  slowed  down  at  La  Salle 
street  and  then  gave  a  Jerk  as  if  to  go 
on  forward.  Felix  Harrison  testifies  that  he 
was  on  the  northwest  comer,  on  the  night 
of  the  accident,  of  La  Salle  street  and  Thir- 
ty-First street;  that  he  saw  the  car  coming 
up  and  saw  it  slow  up  to  a  stop  and  make 
a  quick  start,  and  immediately  he  heard 
some  one  holler;  that  he  heard  the  holler- 
ing Just  as  the  car  started  up.  Kddle  Myers 
was  a  passenger  on  the  car,  and  he  testi- 
fies that  after  the  car  came  near  a  stand- 
still it  gave  a  sudden  Jerk.  He  also  testi- 
fies that  the  motorman  pulled  the  lever,  and 
that  It  was  at  that  time  that  Mr.  Ward  dis- 
appeared. He  says  also  that  appellee  was  on 
the  steps  when  the  lever  was  thrown.  This 
evidence  warranted  the  cotirt  in  submitting 
the  case  to  the  Jury  under  the  first  count 
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Th^re  was  no  error  In  denying  appellant's 
motion  for  a  directed  verdict. 

Appellant  next  contends  that  the  court  err- 
«d  In  permitting  appellee,  over  its  objection, 
to  testify  that  he  was  not  at  the  time  of  the 
accident  In  any  degree  under  the  taflnence 
of  Uqnor.  Evidence  had  been  Introduced 
showing  that  appellee  had  taken  one  or  more 
drinks  during  the  ievenlng  of  the  accident 
The  purpose  of  this  evidence  was  presum- 
ably to  show  that  appellee  was  Intoxicated. 
Appellant  contends  that  it  was  only  proper 
for  Uppellee  to  state  the  quantity  of  llcfnor 
drank,  and  let  the  jury  determine  whether 
be  was  drunk  or  sober.  We  think  this  is  not 
the  only  evidence  recehrable  on  the  ques- 
tion of  intoxication.  We  think  it  was  com- 
petent for  appellee  to  testify  that  he  was  not 
under  the  influence  of  intoxicating  liquors 
at  the  time  of  the  accident.  17  Cyc.  18B; 
Dlmick  V.  Downs,  82  111.  B70. 
•  It  is  next  Insisted  by  appellant  that  the 
«ourt  erred  in  refusing  to  give  instruction 
No.  41  asked  on  behalf  of  appellant  That 
instruction  told  the  jury  that  appellee,  un- 
der the  circumstances  stated  in  the  instruc- 
tion, assumed  the  risk  of  Injury  from  the 
condition  of  the  street  There  was  no  er- 
ror in  refusing  this  Instruction,  since  all 
that  appellant  was  entitled  to  on  that  8Ul>- 
iect  was  embodied  la  •  instructions  Nos.  13 
and  14,  which  were-,  given  at  its  request  by 
the  court  Instruction  13,  which  was  given 
told  the  jnry  that  the  plaintiff  oould  not  re- 
cover on  the  ground  solely  and  only  of  the 
condition  of  the  street,  with  respect  to  snow 
and  Ice.  at  the  time  and  place  in  question. 
The  ooiurt  was  not  reqqlted  to  repeat  the 
flame  matter  that  was  stated  in  instructions 
given.  The  court  did  not  commit  any  re- 
versible error  in  refusing  the  other  two  in- 
structions complained  of. 

No  other  reasons  are  urged  why  this  judg- 
ment should  be  reversed.  It  is  accordingly 
affirmed. 

Judgment  affirmed. 


(237  111.  637) 

AMBLER  V.  GLOS  et  al. 

(Sapreme  Conrt  of  Illinois.    Dec.  15,  1908. 

Reheating  Denied  Feb.  5,  1909.) 

1.  Municipal  Corfokations  (S  581*)— Pub- 
lic Improvements— Special  Assessments- 
Redemption— Tewder—'  'PxTRCnASEB. ' ' 
A  tender  of   payment   of  a   certificate  of 
sale  of  property  under  a  municipal  special  as- 
sessment, to  the  "purchaser"  under  asBignment 
of   the   certificate   is   insufficient,   under   Kurd's 
Rev.  St  1905,  c.  120,  }  215,  providing  that  the 
receipt  of  the  redemption  money  by  any  "pur^ 
chaser"  ghall  operate  as  a  release  of  all  claims 
to  the  real  estate  purchased  ^t  the   tax  sale, 
since  the  word  "purchaser''  In  case  of  assign- 
ment  of  the  certificate  must  be  regarded   as 
meaning  "assignee." 

[EMU  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1296;  Dec.  Dig.  i 
581.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  562-564 ;   vol.  8,  p.  7584.] 


2.  MURIOIPAI.  COBPORATTORS  (|  1581*)  —  Ab- 
SESSMXNTS    FOB   IKFBOVEHBNTS    —   SALB   OF 

Pbopbbtt  —  Redemption  —  Pkbbons    Bhti- 

TLED  TO  Receive  Payment. 

A  tender  of  payment  of  a  certificate  of 
sale  of  property  nnder  a  municipal  special  as- 
sessment assigned  by  the  purchaser  to  his  neph- 
ew, an  employ^,  before  the  tender,  made  to. 
the  assignor  who  disclaimed  title,  m  the  ab- 
sence of  both  the  assignee  and  certificate,  is 
insufficient,  though  the  assignor  accepted  the 
tender. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1296:  Dec.  Dig.  i 
581.^] 

Appeal  from  Oircuit  Court,  Cook  County; 
liOckwood  Honore,  Judge. 

Application  by  Mlttie  C.  Ambler  against 
Jacob  Glos,  August  A.  Timke,  and  others  to 
reglHter  title  to  land.  From  the  decree 
rendered,  August  A.  Timke  appeals.  Revers- 
ed and  remanded,  with  directions. 

On  December  26,  1906,  Mittle  OL  Ambler, 
the  appdlee,  made  application  In  the  circuit 
court  of  Coaik  coanty  to  register  the  title  to 
the  south' half  of  lot  10,  in  block  85,  in  Car- 
penter's addition  to  the  titj  of  CbieagOw  The 
applicant  averred  .that  she  was  the  owner  in 
fee  simple  of  the  land,  and  that  she  was  In 
possession  thereof  by  her  tenants.  The  ap- 
plication set  out  the  names  and  addresses 
of  a  number  of  persons  who  bad  or  claimed 
to  have  some  interest  in  the  land,  among 
whom  were  Jacob  Qiosiand  August  A.>'£im; 
ke.  Both  entered  their  appearance.  Glos 
filed  a  deniurrer  to  the  petition,  which  was 
overruled.  Timke  answered,  setting  up  a 
number  of  defenses.  A  replication  was  filed, 
aiMl  on  February,  9,  1907,  tho  application 
was  referred  to  Charles  A.  Farson,  one  of 
the  examiaen  of  titles  for  Cook  county,  to 
examine  the  applicant's  title  and  report  the 
substance  of  the  proof  taken  by  him  with  his 
conclusions.  Upon  a  hearing  the  examiner 
reported,  among  other  things,  that  the  peti- 
tioner was  the  owner  In  fee  simple  of  the 
premises  in  question  at  the  time  of  the  filing 
of  her  petition;  that  there  were  no  liens  or 
IncnmbraBces  upon  said  land;  that  said  real 
estate  was  on  October  6„  1903,  sold  by  the 
treasure  of  Cook  county  to  Jacob  Glos  for 
a  delinquent  special  assessment  levied  against 
said  real  estate  by  the  city  <^  Chicago,  and 
that  the  total  amount  of  said  sale,  Including 
Interest  and  costs  to  the  date  of  sale,  was 
$43.50;  that  on  Decemb«  l,  1905,  said  cer- 
tificate WHS  sold  and  assigned  to  August  A. 
Timke,  and  that  said  Tlmke  was  at  the  date 
of  the  filing  of  the  application  herein  the 
owner  of  said  certificate;  that  on  November 
29,  1905,  Jacob  Glos  notified  the  petitioner 
and  Alice  M.  Dickson  that  he  was  the  owner 
of  the  tax  sale  certfficate,  and  requested  an 
immediate  settlement  of  the  same;  that  one 
of  the  solicitors  for  the  applicant  met  Glos 
on  the  street  and  spoke  to  him  In  reference 
to  said  certificate  of  sale,  and  asked  him  the 
price  at  which  the  same  could  be  taken  up, 
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and  that  OIos  requested  him  to  write  blm  In 
regard  to  the  matter,  which  he  did  on  or 
about  December  2,  1905;  that,  In  reply  to  his 
Inquiry,  Glos  wrote  him,  "Can  get  you  1903 
sale  certificate  for  $500,  provided  same  is 
taken  up  within  a  reasonable  time";  that  on 
December  26th  or  27th  the  solicitor  went  to 
the  ofSce  of  Glos  and  tendered  to  him  in 
writing,  and  paid  to  him,  the  snm  of  $66> 
and  that  Glos  disclaimed  ownership  of  the 
certificate,  but  said  he  would  take  the  mon- 
ey; that  said  tender  was  in  all  respects  a 
formal  and  legal  tender  and  payment  to 
said  Glos  and  to  said  Timke,  who  was  an 
employs  In  Glos'  office,  of  the  full  amotmt 
then  due  on  said  certificate  of  sale;  and  that 
the  same  operated  to  pay  and  satisfy  the 
lien  of  the  certificate  and  to  satisfy  the  claim 
of  Timke,  the  holder  of  the  certificate.  The 
examiner  recommended  that  the  appellee  be 
awarded  registration,  tbat  the  tax  sale  cer- 
tificate held  by  Timke  be  declared  null  and 
▼old,  and  that  Timke  be  directed  to  surren- 
der the  same  to  the  clerk  of  the  court  for 
cancellation,  and  that  petitioner  recover  her 
costs  from  Timke.  Objections  were  filed  by 
Timke,  and,  wlien  oyerruled,  were  renewed 
as  exceptions  In  the  circuit  court,  where 
they  were  not  sustained.  A  decree  was  en- 
tered in  accordance  with  the  recommenda- 
tions above  mentioned.  From  that  decree, 
Timke  has  prosecuted  this  appeal. 

John  R.  O'Connor,  for  appellant  Bulkley, 
Gray  &  More,  for  appellee. 

SCOTT,  3.  (after  stating  the  facts  as 
above).  The  first  question  presented  has 
heretofore  been  determined  adversely  to  the 
contention  of  appellant  by  this  court  in  the 
case  of  Glos  r.  Holberg,  220  111.  167,  77  N. 
B.  8a 

It  is  next  said  by  Timke  that  the  decree  Is 
erroneous  for  the  reason  that  it  did  not  pro- 
vide that  he  should  be  reimbursed  upon  the 
cancellation  of  the  certificate  of  purchase 
held  by  him.  In  answer  to  this  the  appellee 
contends,  first,  that  a  proper  tender  was 
made  to  and  accepted  by  Jacob  Glos,  and 
that  this  was,  In  fact,  a  payment  to  Tlmke. 
The  examiner  reported,  and  the  court  by  Its 
decree  determined,  tbat  the  certificate  of 
sale  was  sold  and  assigned  to  Tlmke  on  De- 
cember 1,  1905.  This  finding  of  fact  has  not 
been  challenged  by  the  appellee  by  objec- 
tion, exception,  or  assignment  of  cross-error, 
and  it  must  therefore  be  regarded  as  not 
open  to  question.  The  tender  and  payment 
was  made  to  Glos  in  his  office  in  Chicago  on 
December  26  or  27,  1905.  At  that  time  he 
disclaimed  ownership  of  the  certificate,  but 
said  he  would  accept  the  money,  and  it  was 
paid  to  him.   At  that  time  the  certificate  was 


not  In  Glos*  possession  nor  In  bis  office. 
Tlmke  is  a  nephew  of  Glos,  and  was  in  his 
employ  at  the  time  of  the  tender,  but  was 
not  present  when  the  money  was  tendered 
and  paid  to  Glos,  and  there  is  no  evidence 
whatever  to  indicate  that  Glos  was  author- 
ised to  receive  the  money  for  Timke,  or  that 
the  payment  to  Glos  was  a  payment  to  Tim- 
ke. or  that  the  money  paid  to  Glos  was  ever 
turned  over  to  Timke.  If  there  was  any 
such  evidence,  however  slight,  the  dose 
and  Intimate  relations  of  the  two  men  would 
be  a  circumstance  to  give  that  evidence  add- 
ed weight,  but  the  existence  of  those  rela- 
tions alone  Is  not  sufficient  to  show  that  this 
payment  to  Glos  was  a  payment  to  Timke  or 
that  Timke  ever  received  the  money. 

It  is  then  contended  by  appellee  that  a 
payment  to  Glos,  who  was  the  original  pur- 
chaser, was  a  good  redemption,  although  he 
had  sold  and  assigned  the  certificate  to  Tlm- 
ke, inasmuch  as  the  assignment  of  the  cer- 
tificate was  not  made  a  matter  of  record. 
Reliance  is  placed  upon  tliat  portion  of  sec- 
tion 216,  c.  120,  Hurd's  Bev.  St  1905,  which 
provides  that  the  receipt  of  the  redemption 
money  by  any  purchaser  shall  operate  as  a 
release  of  all  claim  to  the  real  estate  pur- 
chased at  the  tax  sale.  Section  207  of  that 
chapter  provides  that  the  certificate  of  pur- 
chase shall  be  assignable  by  indorsement, 
and  that  the  assignment  thereof  shall  vest 
in  the  assignee  or  his  legal  representatives 
all  the  right  and  title  of  the  original  pur- 
chaser. In  a  case  where  the  original  pur- 
chaser has  sold  and  assigned  the  certificate, 
and  the  party  desiring  to  redeem  knows  that 
the  original  purchaser  no  longer  owns  the 
certificate,  the  word  "purchaser,"  as  used 
in  section  215,  supra,  must  be  regarded  as 
meaning  the  "assignee."  If  Glos,  at  the  time 
of  the  tender  and  payment  to  him,  had  not 
disclaimed  ownership  of  the  certificate,  a 
different  question  would  be  presented.  Un- 
der the  circumstances  shown  by  this  record, 
the  tender  and  payment  was  not  made  to  the 
right  person,  and  the  decree  Is  erroneous  be- 
cause it  does  not  provide  for  Timke's  reim- 
bursement 

By  bis  original  brief  and  argument,  ap- 
pellant urges  certain  assignments  of  error 
questioning  the  action  of  the  court  In  dispos- 
ing of  the  costs.  By  his  reply  brief  he  with- 
draws those  assignments. 

The  decree  of  the  circuit  court  will  be  re- 
versed and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  enter  a  decree 
in  substance  as  tbat  appealed  from,  except 
tbat  it  shall  provide  for  the  cancellation  of 
the  certificate  only  upon  Timke's  reimburse- 
ment precisely  as  though  no  tender  or  pay- 
ment had  been  made  to  Glos. 

Reversed  and  remanded,  with  directions. 
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LAMPHBAR  t.  NBW  TORK  CENT,  ft  H. 
R.   R.   CO. 

(Court   of  Appeals   of   New   Tork.     Jan.   26, 
1900.) 

1.  Railroads  (8  302*)— Cbossinos— Injubies 
— Cabe  Requibed. 

Where  a  path  across  a  railroad  right  of 
way  not  at  a  public  place,  street,  or  hiffhway 
had  been  constantly  used  by  the  public  for 
many  years,  and  the  railroad  comany  at  one 
time  established  turnstiles  there,  a  person  kill- 
ed while  crossing  at  that  point  was  not  a  tres- 
passer, but  a  person  as  to  whom  the  railroad 
company  was  bound  to  exercise  reasonable  care. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  f  057;    Dec  Dig.  8  302.»] 

2.  Railboads  (8  345*)— Death  at  Cbobsinq— 
Wabninqs. 

Where,  in  an  action  for  death  while  dece- 
dent was  traversing  a  path  over  a  railroad's 
right  of  way,  defendant's  counsel  conceded  that 
the  path  had  l>een  in  constant  public  use  for 
many  years,  such  concession  eliminated  the 
question  whether  the  evidence  justified  a  find- 
ing of  a  public  passageway  and  left  only  the 
question  of  the  use  bj;  defendant's  servants  of 
reasonable  care  in  giving  suitable  warning  for 
the  determination  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  8  MS.*] 

3.  RAII.ROADB  (i  351*)— Death  at  Cbossino— 
AssnicKD  Risk. 

Where  decedent  was  killed  while  crossing 
a  railroad  Crack  on  a  path  used  for  many  years 
by  the  public  for  that  purpose,  the  court  prop- 
erly refused  to  charge  that  decedent  had  no 
license  to  walk  on  the  tracks,  and  took  the  risks 
incident  thereto,  and  that  no  duty  rested  on 
defendant  except  not  to  intentionally  or  wanton- 
ly injure  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  1197;   Dec.  Dig.  |  361.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  Nellie  H  Lamphear,  as  adminis- 
tratrix, etc.,  against  tlie  New  York  Central  ft 
Hudlson  River  Railroad  Company.  Judgment 
for  plaintiff,  affirmed  by  the  Appellate  Dlvi- 
alon  (125  App.  Dlv.  900,  109  N.  Y.  Bupp. 
118(9,  and  defendant  appeals.    Afflnned. 

Lk  B.  Williams,  for  appellant  James  B. 
Newell,  for  respondent. 

GRAY,  J.  The  deceased  was  strudt  by  a 
train  and  killed,  wblle  attempting  to  cross 
the  defendant's  railroad  tracks  at  a  point 
where  there  was  neither  street  nor  highway, 
but  only  a  footpath  leading  from  one  side  to 
the  other,  through  openings  In  the  railroad 
fences.  It  was  sought,  upon  the  trial,  to 
bring  the  case  within  the  rule  laid  down  in 
Keller  t.  Erie  R.  R.  C3o.,  183  N.  Y.  67,  75 
N.  B.  065,  where  it  was  decided  that  whoever 
walks  upon,  or  along,  the  tracks  of  a  rail- 
road, except  when  necessary  to  cross-  the 
same  upon  some  street,  highway,  or  public 
place,  violates  the  law  and  is  like  a  tres- 
passer, and  that  the  company's  servants  are 
under  no  other  obligation  than  to  refrain 
from  wlllfnlly  or  recklessly  Injuring  him.  In 
that  case,  section  5S  of  the  Railroad  Law 
(chapter  676,  p.  1394,  Laws  1892)  was  held 


to  be  operative  and  to  prohibit  the  use  of  a 
railroad  track  as  a  public  way.  It  appeared 
that  the  public  had  been  accustomed  to  make 
use  of  one  of  two  Intersecting  railroad 
tracks,  by  walking  upon  it  in  order  to  reach 
and  to  cross  the  other,  and  in  that  way  to 
make  a  short  cut  between  streets.  Such  a 
practice.  It  was  held,  however  long  continued, 
could  not  create  any  right  of  user,  by  license, 
or  by  sufferance. 

In  the  present  case,  there  was  evidence  of 
the  constant  public  use  of  the  path  for  many 
years,  and  the  defendant's  counsel  conceded 
the  fact  The  record,  also,  shows  that  the 
defendant  had,  at  some  time,  pnt  np  turn- 
stiles. The  trial  judge  Instructed  ther  Jurors 
that  "it  seems  to  be  conceded  that  for  a  long 
series  of  years  the  pablic  with  the  acquies- 
cence and  with  the  permission  and  consent 
of  the  railroad  company,  had  been  accustom* 
ed  to  cross  the  railroad  tracks  at  the  point 
where  this  accident  happened."  To  tills  no 
exception  was  taken,  and  when  the  instruc- 
tion followed  that  the  defendant  was  bound 
to  use  reasonable  care  to  protect  the  persons 
from  Injury,  whom  it  so  permitted  to  cross 
at  that  point,  the  court  was  within  the  rule 
in  such  cases.  Barry  v.  N.  Y.  C.  &  H.  R. 
R.  R.  Co.,  92  N.  Y.  289,  44  Am.  Rep.  377; 
Byrne  v.  N.  Y.  O.  &  H.  R.  R.  R.  Co.,  104  N. 
Y.  362,  10  N.  B.  539,  58  Am.  Rep.  512.  In 
those  cases  there  was,  as  in  the  present  case, 
a  conceded  right  of  way,  or  public  passage- 
way. If  the  nature  of  this  present  path  as  a 
public  passageway  had  been  la  dispute,  a  dif- 
ferent question  might  be  presented,  and  the 
necessity  of  proper  Instructions  to  the  Ju- 
rors would  be  apparent  The  question  of 
whether  the  evidence  Justified  a  finding  of  a 
pablic  passageway  and  of  Its  submission  to 
the  jtU7  was  eliminated  in  this  case,  and 
only  that  of  the  use  by  the  defendant's  serv- 
ants of  reasonable  care  in  giving  snltable 
warning  was  left  for  determination.  Re- 
quests therefore  to  charge  the  Jnry  that  the 
deceased  had  no  license  to  walk  upon  the 
tracks,  that  he  took  the  risks  Incident  there- 
to and  of  the  dangers  to  which  he  might  be 
exposed,  and  that  no  other  duty  rested  upon 
the  defendant  than  not  to  Intentionally  or 
wantonly  injure  him,  were  properly  refused. 

The  trial  judge  left  it  to  the  Jnry  to  de- 
termine whether,  on  the  conceded  facts  and 
the  evidence  upon  the  subject  of  showing  a 
light,  or  of  blowing  a  whistle,  or  of  ringing 
a  bell,  the  defendant  had  exercised  reason- 
able care.  We  think  that  there  was  no  er- 
ror In  the  submission  of  the  case. 

No  other  question  demands  consideration, 
and  the  Judgment  should  be  affirmed. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART> 
LETT,  HAIGHT,  VANN,  and  WERNER,  JJ,, 
concur.    HISCOCK,  J.,  not  voting. 

Judgment '4tfflrmed,  with  costs. 


*For  other  cans  see  same  toplo  and  section  NUUBER  In  Dm.  *  Am.  Digs.  S07  to  date,  4k  Reporter  Indexes 


Digitized  by 


Google 


1116 


86  NORTHKASTERN  REPORTER. 


(N.T. 


a«  N.  Y.  16S) 

FIRESTONE  TIRE  ft  liUBBER  CO.  ▼. 
AGNEW  et  a!. 

(Coart   of  Appeals   of   New   York.     Jan.   26, 
1909.) 

COBPOBATIONS  (8  252*)— Stockholdkbs'  Lia- 
BiUTT— Judgment  Against  Cobpoeation — 
Excuses— Bankbtjptcy. 

UndeT  Laws  1892,  p.  1841.  &  688,  H  S4, 
55  (Laws  1901,  p.  971,  c.  354,  |  54),  providing 
that  no  action  shall  be  broiight  against  a  stock- 
holder to  enforce  bis  liability  unless  a  judg- 
ment is  first  obtained  against  the  corporation, 
and  execution  returned  unsatisfied,  in  whole  or 
in  part,  and  the  amount  of  the  execution  un- 
paid shall  be  the  amount  recoverable  against 
the  stockholder,  and  limiting  the  time  to  sue  to 
two  years,  a  stockholder's  liability  will  be  en- 
forced,, though  no  judgment  is  obtained  against 
the  corporation,  as  provided  in  the  act,  where 
the  corporation  within  the  lime  limited  has  be- 
come a  bankrupt  at  the  instance  of  otl>er  cred- 
itors, and  the  claim  sought  to  be  enforced  has 
been  allowed,  but  the  assets  are  insufficient  to 
pay  the  wholt  debt,  and  the  corporation  duly 
discharged,  since,  where  the  jierformance  of  a 
condition  becomes  impossible  oy  the  operation 
and  effect  of  a  statute,  the  performance  is  ex- 
cused, and  the  rights  of  the  parties  will  be  pre- 
served. 

[Ed.  Note.— For  Other  cases,  see  Corporations, 
Cent  Dig.  {  1020;  Dec.  Dig.  9  252.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tision,  First  Department. 

Action  by  tlie  Firestone  Tire  ft  Rubber 
Company,  in  behalf  of  itself  and  other  cred- 
itors of  the  Vehicle  Equipment  Company, 
against  George  B.  Agnew  and  others  to  en- 
force stockholders'  liability.  From  an  order 
of  the  Appellate  Division  (112  N.  T.  Supp. 
907),  sustaining  a  demurrer  to  the  complaint, 
plaintiff,  by  permission,  appeals.     Reversed. 

William  M.  Bennett,  tor  api)ellant.  Frank- 
lin Pierce,  for  re^Mmdents. 

YANN,  J.  By  this  action  the  plaintiff.  In 
behalf  of  Itself  and  the  other  creditors  of  a 
bankrupt  corporation  known  as  the  "Vehicle 
Equipment  Company,"  sought  to  recover  from 
the  defendants,  as  stockholders  thereof,  pur- 
suant to  the  provisions  of  section  54  of  the 
stock  corporation  law  (Laws  1892,  p.  1841,  c. 
688).  the  balance  unpaid  on  their  stock  sub- 
scriptions, to  the  extent  necessary  to  satis- 
fy the  unpaid  Indebtedness  of  said  corpora- 
tion. Section  54  provides,  among  other 
things,  tbi^t:  "Every  bolder  of  capital  stock 
not  fully  paid,  in  any  stock  corporation,  shall 
be  personally  liable  to  its  ecedltors,  to  an 
amonnt  equal  to  the  amount  unpaid  on  the 
stock  held  by  blm  for  debts  of  the  corpora- 
tion contracted  while  such  stock  was  held  by 
him."  Laws  1892,  p.  1841,  c.  688;  Laws 
1901,  p.  971,  c.  354,  §  54.  The  question  raised 
by  the  demurrer  interposed  to  the  complaint 
involves  the  failure  of  the  plaintiff  to  allege 
ttiat  it  bad  exhausted  its  remedy  against  the 
corporation,  as  required  by  section  55  of 
said  act,  which  is  as  follows:  '*No  action 
shall  be  brought  against  a  stockholder  for 
any  debt  of  the  coipor&tlon  until  judgment 


therefor  has  been  recovered  against  the  cor- 
poration, and  an  execution  thereon  has  been 
returned  unsatisfled  in  whole  or  in  part,  and 
the  amount  due  on  such  execution  shall  be 
the  amount  recoverable,  with  costs  against 
the  stockholder.  No  stockholder  shall  be  per- 
sonally liable  for  any  debt  pf  the  corporation 
not  .payable  within  two  years  from  the  time 
it  Is  contracted,  nor  unless  an  action  for  It» 
collection  shall  be  brought  against  the  corpo- 
ration within  two  years  after  the  debt  be- 
comes due;  and  no  action  shall  be  brought 
against  a  stodtlKdder  after  be  shall  have 
ceased  to  be  a  stockholder,  for  any  debt  of 
the  corporation,  unless  brought  within  two 
years  from  the  time  he  shall  have  ceased  to 
be  a  stockholder,"  Laws  1892,  p.  1841,  c. 
688,  {  55.  The  excuse  for  noncompliance 
with  this  section,  as  set  forth  in  the  com- 
plaint, is.  In  substance,  that  wltbtn  two  yean 
after  the  debt  of  the  plaintiff  was  contracted 
and  became  due,  the  Vehicle  Equipment  Com- 
pany was  adjudged  a  bankrupt  upon  the  peti- 
tion of  some  of  its  creditors,  not  Including  the 
plaintiff,  and  effected  a  composition  with  all 
its  creditors  pursuant  to  the  provisions  of 
the  bankruptcy  law,  under  the  directicn  of 
the  federal  court  having  jurisdiction  In  the 
premises,  which  conBnued  the  composition, 
distributed  the  assets  of  the  company,  and 
discharged  it  from  its  ddits.  Banlouptcsr 
Law  Jnly  1,  1898,  c.  641,  {|  12,  14,  80  Stat 
549,  550  (U.  S.  .Comp.  St  1901,  pp.  3428, 
3427).  The  plaintiff  proved  Its  debt  In  the 
usual  way,  and  it  was  allowed  by  the  bank- 
ruptcy court  at  the  sum  of  $19,653.69.  All 
the  property  of  the  bankrupt  when  converted 
into  money  was  not  enough  to  pay  the  divi- 
dend of  about  8  per  cent  required  by  the 
terms  of  the  compoBiUon,  and  the  balance 
came  from  outside  sources.  The  plaintiff  ap- 
plied the  proceeds  of  its  part  of  the  dividend 
upon  Its  claim,  and  now  seeks  to  recover  the 
remainder  from  the  defendant  stockholders. 
The  debt  was  provable  under  the  bankruptcy 
act  and  the  bankrupt  by  Its  discharge  was 
released  from  liability  therefor.  Id.  {  1, 
Bubd.  12.  The  bankruptcy  of  a  corporation 
does  not  release  its  stockholders  "from  any 
liability  under  the  laws  of  a  state  or  terrlr 
tory  of  the  United  States."  Id.  i  4,  subd.  b.- 
We  think  that  the  complaint  seta  forth  a 
sufiScIwt  ^cuse  for  the  failure  to  comply 
with  section  55  of  the  stock  corporation  law. 
The  object  of  that  section  Is  to  protect  stock- 
holders from  an  action,  by  the  creditors  of 
the  corporation  to  recover  the  balance  unpaid 
upon  their  claims,  until  tbey  have  been  liq- 
uidated by  judgment  and  so  much  thereof 
collected  from  the  corporation  as  can  be  re- 
alized by  execution.  These  purposes  were 
effected  by  the  proceedings  in  bankruptcy, 
but  not  In  the  manner  provided  by  our  stat- 
ute. The  stockholders,  however,  had  the  ben- 
efit of  the  substance,  although  the  form  was 
wanting.    The  claim  of  the  plaintiff  was  e»> 
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tabllshed  by  the  decree  of  the  federal  court 
In  baokruptcy.  and  Is  no  longer  open  to  con- 
test That  decree,  made  by  a  competent 
court  having  Jurisdiction  of  the  subject  and 
of  all  the  parties  to  this  action,  was  a  final 
determination  of  all  the  matters  inyolved, 
including  the  existence  and  amount  of  the 
claims  of  such  creditors  as  proved  their 
debts  therein  and  had  them  allowed.  The 
subject  thus  became  res  adjudicata.  More- 
over, all  the  properly  of  the  bankrupt  was. 
converted  into  money,  and  applied  upon  the 
dalms  of  the  creditors.  Thus  the  stockhold- 
ers are  protected  by  lawful  proceedings  in 
a  court  of  paramount  Jurisdiction  in  tlie 
premises  as  fully  as  they  could  have  been 
by  full  compliance  with  our  state  law.  In 
protecting  stockholders  from  what  might 
prove  an  unnecessary  inconvenience  the  Le^ 
islature  did  not  intend  to  release  them  from 
the  liability  imposed  by  the  same  act  whidi 
alCords  the  protection,  provided  the  require- 
ments cannot  be  complied  with,  owing  to  the 
intervention  of  paramount  power.  When  the 
recovery  of  Judgment  and  return  of  execu- 
tion unsatisfled  are  rendered  impossible  by 
a  law  of  the  United  States,  and  the  action 
of  its  courts  thereunder,  compliance  with 
those  requirements  does  not  come  within  the 
meaning  of  the  statute.  As  was  said  by 
Judge  Allen  In  Sbellington  v.  Rowland,  63 
N.  Y.  S71,  374:  "When  the  performance  of 
a  condition  becomes  impossible  by  the  opera- 
tion and  effect  of  a  statute — that  is,  becomes 
lll^al — ^the  performance  Is  excused,  and  the 
ri^ts  of  the  parties  will  be  preserved."  Ac- 
cordingly the  court  held  that  compliance 
with  the  requirements  now  under  considera- 
tion was  excused  by  the  action  of  a  bank- 
ruptcy court,  which  would  have  rendered 
such  compliance  Illegal.  So  it  was  decided 
in  a  later  case  that  lawful  dissolution  of  the 
corporation  dispensed  with  the  condition,  be- 
cause performance  thereof  was  impossible. 
Hardroan  v.  Sage,  124  N.  T.  26,  83,  26  N.  B. 
354. 

In  United  Glass  Co.  v.  Vary,  162  N.  T.  121, 
127,  46  N.  E.  314,  Chief  Judge  Andrews,  aft- 
er a  careful  review  of  the  authorities,  de- 
clared that:  "The  declBions  thus  far  have 
dispensed  with  the  condition  precedent  (1) 
where  ttie  corporation  has  been  dissolved  by 
judicial  decree;  (2)  where,  by  final  Judg- 
ment In  an  action  for  sequestration,  a  perpet- 
ual injunction  has  been  issued  restraining 
suits  by  creditors ;  and  (3)  where,  by  statute, 
such  suits  are  prohibited.  In  these  cases 
there  intervenes  an  ImposslbTllty,  within  the 
meaning  of  the  law,  which  excuses  the  per- 
formance of  the  condition  precedent.  We 
think  the  courts  should  not  extend  the  ex- 
ception beyond  Its  present  limits,  unless,  in 
possibly  a  new  case,  clearly  within  the  prin- 
ciple of  the  decisions  already  made."  The 
case  before  us  comes  withiti  the  principle  of 
these'  decisions,  because,  owing  to  the  dis- 
charge of  the  bankrupt,  It  is  no  longer  liable 


for  any  debt  contracted  before  the  petition 
in  bankruptcy  was  filed.  A  corporation  may 
now  be  discharged  from  payment  of  Its  debts, 
although  this  was  not  permitted  by  the  bank- 
ruptcy act  of  March  2,  1867  (14  Stat  617,  c. 
176).  Whether  a  discharge  effects  an  ex- 
tinguishment or  merely  a  release,  the  result 
is  the  same  so  far  as  the  question  under  con- 
sideration is  concerned,  because  a  debt  that 
is  released  has  no  practical  existence,  and  Is 
but  a  moral  obligation  at  the  most.  While  it 
may  support  a  promise,  it'  cannot  support  an 
action.  When  the  debt  is  gone,  the  right  to 
recover  Judgment  thereon  is  gone.  Any  Judg- 
ment resting  on  a  debt  covered  by  the  dis- 
charge must  be  canceled  by  the  court  In 
which  it  was  rendered,  upon  application 
made  pursuant  to  section  1268  of  the  Code 
of  Civil  Procedure. 

Even  If,  by  default  of  the  bankrupt  the 
action  which  had  been  commenced  against  It 
could  have  been  prosecuted  to  Judgment  stilt 
no  execution  could  have  been  lawfully  Issued 
thereon  and  returned  unsatisfled,  because  It 
had  been  discharged  from  the  debt,  and  all 
its  property  acquired  before  Its  discharge 
bad  been  exhausted  in  the  composition  pro- 
ceedings, and  all  acquired  after  its  discharge 
belonged  to  it  the  saule  as  if  it  was  a  new 
creation  of  law,  and  could  not  be  seized  by 
the  sheriff  to  satisfy  any  of  Its  old  debts. 
If  any  property  had  been  left  after  paymrat 
of  the  amount  required  to  effect  tbe  com- 
position. It  would  have  belonged  to  the  cor- 
poration the  same  as  after-acquired  assets, 
and  would  have  been  immune  from  the  ex- 
ecution. As  a  discharge  In  bankruptcy  ex- 
cuses the  creditor  from  commencing  the  pri- 
mary action,  so  It  excuses  him  from  contin- 
uing it,  because  there  Is  no  foundation  left 
for  it  Moreover,  If  the  sberiff  found  the 
bankrupt  in  possession  of  property,  and  at- 
tempted to  take  It  his  action  would  at  once 
be  restrained  upon  application  to  the  proper 
court  He  could  not  therefore  lawfully  satis- 
fy the  execution,  even  if  he  found  property, 
nor  could  he  conscientiously  return  it  unsat- 
isfied. The  recovery  of  Judgment  without  is- 
suing execution  would  be  but  partial  com- 
pliance, and  there  Is  no  use  In  going  halfway 
upon  a  Journey  when  one  knows  he  cannot 
finish  It  The  lieglslatnre  did  not  Intend, 
and  the  courts  will  not  require,  that  useless 
and  unwarranted  action  be  taken,  nor  will 
speculation  be  indulged  fn  as  to  what  might 
have  been  done  by  default  when  there  was 
no  right  to  do  it  owing  to  the  absolute  re- 
lease of  the  debt 

We  think  that  the  discharge  in  bankrupt- 
cy of  a  corporation  Is  a  sufllclent  excuse  for 
noncompliance  with  section  66  of  the  stock 
corporation  law.  The  order  and  Interlocu- 
tory Judgment  should  therefore  be  reversed, 
with  costs  In  all  courts,  with  leave  to  the  de- 
fendants to  withdraw  demurrer  and  answer 
within  20  days,  on  payment  of  tide  costs,  and 
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the  question  certified  should  be  answered  In 
the  a£BrmatlTe. 

CCIiLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  WERNER,  WII/LARD  BARTLETT, 
HISCOCE,  and  CHASE,  JJ.,  concur. 

Order  reversed,  etc. 

(IM  N,  Y.  WO) 

FINUCANB  V.  WARNER. 

(Coort  of  Appeals  of  New  York.     Jan.  26, 
1909.) 

1.  PbOCESS    (8   120*)— EXKMPTIOW   FBOM   SSBV- 
ICB— NONBESIDKNTS. 

A  nonresident  coming  into  this  state  for 
the  sole  purpose  of  being  a  witness  is  protect- 
ed from  the  service  of  process  while  attending 
at  court  and  while  returning  home,  provided 
he  returns  with  reasonable  dispatch  after  the 
trial  has  ended,  though,  if  he  comes  for  the 
doable  pnrpose  of  attending  court  and  attend- 
ing to  bnsiness  having  no  rminectioa  with  the 
trial,  the  privilege  does  not  attach  to  him. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  i  150 ;   Dec.  Dig.  8  120.*] 

2.  Pbockss  (8  158*)— Motion  to  Set  Aside— 

PBESUMPTIONS— BCBDEN  OF  PBOOP. 

On  a  motion  to  set  aside  the  service  of  pro- 
cess on  the  ground  that  defendant  was  a  non- 
resident who  came  into  the  state  for  the  sole 
purpose  of  being  a  witness,  the  presumption  was 
that  the  service  was  regular,  and  the  burden 
was  on  defendant  to  establish  the  contrary. 

[Ed.   Note.— For    other    cases,    see    Process, 
Cent.  Dig.  |  218 ;   Dec.  Dig.  8  158.*] 
8.  Appeal  and  Bbbob  (8  1024*)  —  BBvraw — 

Questions  or  Fact. 

The  question  whether  defendant  came  into 
the  state  solely  to  be  a  witness  was  a  question 
of  fact,  on  which  the  opinion  of  the  court  be- 
low, on  a  motion  to  set  aside  the  service  of 
process,  was  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cenfc  Dig.  i  4020 ;  Dec.  Dig.  i  1024.*] 

Edward  T.  Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Amelia  A.  Flnucane  against 
Charles  G.  Warner.  From  an  order  of  the 
Appellate  Division  (112  N.  Y.  Supp.  1129),  af- 
firming an  order  denying  a  motion  to  set 
aside  the  service  of  process  on  defendant  (60 
Misc.  Rep.  336,  112  N.  T.  Supp.  137)  he  ap- 
peals.   AfSnned. 

George  R.  Graves,  for  appellant  Ernest 
C.  Olney,  for  respondent 

VANN,  J.  On  the  13th  of  June,  1908,  the 
defendant,  formerly  a  resident  of  this  state, 
but  of  late  a  resident  of  California,  came  here 
for  the  purpose  of  attending  an  Equity  Term 
of  the  Supreme  Court  which  was  to  be  held 
on  the  22d  of  that  month  at  Geneseo,  In  Liv- 
ingston county.  He  alleges  that  his  sole  pur- 
pose was  to  be  sworu  as  a  witness  In  his  own 
behalf,  In  an  action  to  be  then  tried  in  which 
be  was  the  defendant  and  that  he  had  no 
other  business  and  came  for  no  other  reason. 
The  trial  of  the  action  was  commenced  on  the 


22d,  and  ended  on  the  26tb,  of  June,  and  be- 
tween those  dates,  in  the  presence  of  bis 
own  counsel,  the  defendant  was  served  with 
the  summons  in  this  action.  He  remained  in 
this  state  until  Sunday,  July  12,  1908,  when 
he  left  for  California,  where  he  has  since  re- 
mained. He  moved  to  vacate  said  service 
as  made  in  violation  of  his  privilege  as  a 
witness,  on  an  affidavit  made  by  lilmself  in 
this  state  on  the  1st  of  July,  1908,  although 
the  notice  of  motion  was  not  served  until  the 
night  of  July  11th.-  The  motion,  when  heard 
on  the  27tb  of  July,  was  denied,  and  from 
the  order  of  the  Appellate  Division  affirming 
the  order  of  the  Special  Term,  two  of  the 
justices  dissenting,  this  appeal  was  taken. 
In  granting  leave  to  appeal  the  Appellate  Di- 
vision certified  the  following  questions:  "(1) 
Was  the  defendant  herein  privileged  and  ex- 
empt from  the  service  of  summons  at  the  time 
of  said  service?  (2)  Did  the  defendant  by  bis 
acts  waive  his  privilege  and  exemption  from 
service  of  said  summons?" 

In  opposition  to  said  motion  affidavits  were 
presented,  tending  to  show  that  the  defendant 
had  property  in  this  state,  and  that  while 
here,  when  not  In  attendance  at  court,  he 
spent  his  time  In  transacting  bnsiness  con- 
nected therewith,  and  In  visiting  old  friends 
and  acquaintances;  that  on  the  2d  of  July, 
1908,  he  commenced  an  action  in  the  Supreme 
Court  to  replevy  certain  personal  property 
valued  at  the  sum  of  f 2,000;  that  he  swore 
to  the  complaint  and  an  affidavit  therein  on 
the  1st  of  July,  and  furnished  an  undertaldng 
executed  by  two  sureties;  that  on  July  8th, 
9th,  and  10th  he  moved  said  personal  proper- 
ty from  the  house  In  which  it  had  been  kept 
and  stored  it  In  several  other  places,  hiring 
help  for  the  purpose,  and  himself  taking  an 
active  part  in  the  removal ;  that  he  took 
away  with  him  certain  other  chattels,  and 
among  them  two  family  portraits ;  that  after 
the  motion  papers  were  served,  although 
search  was  made  for  him,  he  could  not  be 
found  until  Sunday  morning;  that  be  stated 
to  one  affiant  before  the  trial  that  he  did  not 
come  to  this  state  simply  to  be  a  witness,  but 
also  for  the  purpose  of  adjusting  all  matters 
of  difference  between  himself  and  the  plain- 
tiff, and  If  he  could  not  effect  a  settlement, 
to  take  back  to  California  with  him  certain 
heirlooms,  keepsakes,  and  other  personal 
property:  that  he  stated  to  another  affiant, 
shortly  after  his  arrival  in  this  state,  that  he 
came  for  the  purpose  of  settling  everything 
relating  to  his  affairs.  When  a  nonresident 
comes  Into  this  state  for  the  sole  purpose  of 
being  sworn  as  a  witness,  the  privilege  of 
exemption  from  the  service  of  civil  process 
is  extended  to  him,  not  merely  for  bis  own 
convenience,  but  also  to  enable  the  courts  to 
properly  transact  their  business.  As  we  have 
recently  said:  "It  is  not  simply  a  personal 
privilege,  but  it  is  also  the  privilege  of  the 
court,  and  is  deemed  necessary  for  the  main- 
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teoROce  of  Its  authority  and  dignity,  and  In 
order  to  promote  the  due  and  efficient  admln- 
latratlon  of  Justice."  Parker  ▼.  Marco,  136 
N.  Y.  685,  689,  32  N.  E.  989,  20  L.  R.  A.  45,  32 
Am.  St  Rep.  TTO.  If  he  comes  here  for  no 
purpose  other  than  to  be  a  witness,  he  Is  pro- 
tected from  the  service  of  process  upon  him 
while  coming  Into  this  Jurisdiction,  while  re- 
maining In  attendance  at  court,  and  while 
retutnlng  home,  provided  he  returns  with 
reasonable  dispatch  after  the  trial  has  ended. 
If,  however,  he  comes  for  the  double  purjwse 
of  attending  court  and  attending  to  business 
having  no  connection  with  the  trial,  the  prlvl- 
l^e  does  not  attach  to  him.  While  what  he 
does  and  the  time  he  spends  here  before  the 
service  Is  made  la  more  important  than  the 
time  spent  and  the  acts  done  thereafter,  still 
the  latter  are  taken  into  account  as  reflecting 
npon  his  original  Intention. 

We  think  the  affidavitB  presented  a  Ques- 
tion of  fact'  as  to  the  purpose  for  which  the 
defendant  came  Into  this  state.  The  pre- 
sumption Is  that  the  service  was  regular,  and 
the  burden  was  upon  the  defendant  to  estab- 
lish that  It  was  not,  his  own  affidavit.  If  un- 
contradicted, either  spedflcally  or  by  proof 
of  conflicting  drcnmstances,  was  sufficient 
for  that  purpose,  but  It  was  met  by  opposing 
affidavits,  tending  to  show  that  he  came  here, 
not  only  to  attend  the  trial,  but  also  to  trans- 
act private  business.  By  the  concurrent  ac- 
tion of  the  courts  below  all  the  questions  of 
fact  have  been  settled  in  favor  of  the  plain- 
tiff beyond  our  power  of  review.  The  evi- 
dence warranted  the  conduslon,  and  we  must 
presume  from  the  record,  of  which  the  opin- 
ions form  no  part,  that  the  Special  Term 
found,  and  that  the  Apitellate  Division  affirm- 
ed, the  flndlng  that  the  defendant  did  not 
come  Inte  this  state  solely  for  the  purpose  of 
becoming  a  witness.  It  follows  that  the  order 
appealed  from  should  be  affirmed,  with  costs ; 
that  the  first  question  certified  stwuld  be 
answered  In  the  negative,  and  that  the  second 
question  should  not  be  answered,  since  by  the 
answn  to  the  first  it  has  become  of  no  Im- 
portance. 

EDWARD  T.  BARTLBTT,  J.  (dissenting). 
I  dissent  The  trial  of  the  action.  In  which 
defendant  came  Into  the  state  of  New  York 
from  California  to  testify  as  a  witness,  was 
commenced  on  the  22d,  and  ended  on  the 
2Stli,  of  June,  and  between  these  dates  be 
was  served  with  a  summons  In  this  action. 
The  fact  that  he  remained  in  this  state  un- 
til July  12th  following  is  not  material  as  to 
the  regularity  of  service.  It  was. either  a 
good  or  void  service  at  the  moment  the  sum- 
mons was  handed  to  the  defendant  He  had 
the  right  to  assume  that  the  question  present- 
ed was  the  validity  of  the  service  at  the  time 
it  was  made.  Possibly,  under  advice  of  coun- 
sel that  the  service  was  void,  the  defendant 
prolonged  his  tarry  in  the  state  of  New  York 


to  look  after  other  business  interests.  The 
defendant  had  made  a  long  trip  across  the 
continent  in  order  to  give  Ills  testimony  In  a 
pending  litigation,  and  it  was  quite  natural 
to  avail  himself  of  the  opportunity  to  trans- 
act other  business  In  this  Jurisdiction.  He 
could  not  be  legally  served  with  process  In 
this  state  until  a  reasonable  time  had  elapsed 
in  which  to  leave  the  Jurisdiction.  The  plain- . 
tiff  in  this  action,  had  she  desired  to  make 
a  valid  service  of  the  summons  on  the  de- 
fendant should  have  waited  until  the  latter 
had  been  allowed  a  reasonable  time  to  depart 
from  the  state.  If  the  defendant  had  failed 
to  avail  himself  of  this  opportunity  afforded 
him  by  the  law  to  depart  the  Jurisdiction,  he 
could  then  have  been  validly  served  with  the 
summons.  The  plaintiff  saw  fit  to  attempt 
service  of  a  summons  at  a  time  when  It  could 
not  be  leg^ally  made,  and  should  take  the  con- 
sequences. The  irregular  service  of  ■  sum- 
mons prematurely  served  cannot  be  rendered 
valid  by  the  mere  failure  of  defendant  to 
leave  the  state  within  a  reasonable  time  after 
the  trial. 

GULLEN,  0.  J.,  and  WERNER,  Wllr 
LiARD  BARTLETT,  HISCOCK,  and  CHASE. 
JX,  concur  with  VANN,  J.  EDWARD  T. 
BARTLETT,  J.,  reads  dissenting  opinion. 

Order  affirmed. 


(IM  N.  T.  E66) 

PEOPLE  ez  rel.  COLLINS  v.  MeLAUGHLm, 
Warden  of  City  Friaon  of  Kings  County. 

(Coort  of  Appeals  of  New  YoA.     Jan.  28, 
190e.) 

HABBAB  COBFTrs  (I  8*)— WhKK  PIOPKB  ]5lDC> 

XDT— Othkb  Rkkxdt. 

Except  is  rare  cases  where  the  facts  before 
the  court  cannot  be  materially  changed,  quali- 
fied, or  explained,  the  determination  of  import- 
ant issues  oogbt  not  to  be  made  in  a  habeas 
corpus  prooeeaing,  as  it  is  not  calculated  to 
thoroDfbly  develop  the  facts  as  where  a  reg- 
ular trial  is  had,  witnesses  examined,  and  cross- 
examined,  alleged  errors  reviewed  on  appeal, 
and  counsel  present  throughout  protecting  the 
interest  of  both  parties. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  i  8;   Dec.  Dig.  i  8.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Habeas  corpus  proceedings  by  the  People 
of  the  State  of  New  Yoi^,  on  relation  of  Mel- 
ville Collins,  against  William  McLaughlin, 
Warden  of  the  City  Prison  of  Kings  County. 
From  an  order  of  the  Appellate  Division, 
First  Department  (113  N.  Y.  Supp.  188),  af- 
firming an  order  of  the  Special  Term  (113 
N.  Y.  Supp.  306),  respondent  appeals.  Ap- 
peal dismissed. 

John  F.  Clarke,  Dlst  Atty.  (Robert  H.  m 
der,  of  counsel),  for  appellant  Joseph  8. 
Auerfoach,  for  respondent 
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FBat  OTTRIAIif.  Tbe  relator  Is  charged 
with  Tlojtatlngr  section  351  of  the  Penal  Code, 
as  amended  bj  chapter  607,  p.  1878,  Laws 
1908,  In  that  he  did  receive  a  certain  sum  ot 
money,  to  wit,  $5,  bet  upon  a  certain  horse 
race  about  to  be  run,  and  which  was  run  on 
the  Oraveaend  race  track,  in  the  borougb  of 
Brooklyn,  N.  Y.  He  was  attested,  sued  out 
a  writ  of  habeas  corpus,  which  was  duly 
sustained  by  the  Special  Twm  and  Appel- 
late Division,  and  he  is  now  at  liberty. 

The  district  attorney  disclaims  any  re- 
sponsibility for  the  preparation  of  the  Infor- 
mation upon  which  the  warrant  ag^ainst  the 
defendant  was  issued,  and  asserts  that  he 
Is  compelled  to  make  this  a  test  case  relat- 
ing to  ancb  important  act  against  his  pro- 
test. The  defendant  waived  examination 
when  brought,  befpre  the  magistrate,  and 
there  has  been  no  oral  examination  of  wit- 
nesses relating  to  the  facts  and  circumstan- 
ces Involved.  There  Is  great  doubt  Whether 
the  facts  in  this  caise  have  been  so  careful'ly 
and  thoroughly  developed  as  to  Justify  a  de- 
termination of  the  important  questions  dis- 
cussed by  counsel  in  this  proceeding.  We 
aie  of  tbe  optnlpn  that;  except  In  rare  cases 
where  the  facts  before  the  court  cannot  be 
materially  changed.  Qualified,  or  explained, 
the  determination  of  important  issues  ought 
not  to  be  made  in  a  habeas  corpus  proceed- 
ing, as  It  Is  not  calculated  to*  tborooghly  de- 
velop the  facts  as  1b  the  case  when  a  regu- 
lar trial  is  bad,  witnesses  examined  and 
«ross-examIned,  alleged  errors  reviewed  on 
appeal,  and  couni^l  present  tbroughotat,  pro- 
tecting the  Interests  of  both  parties. 

The  Supreme  Court  of  tbe  United  States 
bas  recently  announced  its  adherence  to  this 
doctrine.  In  Biggins  v.  United  States,  189 
V.  6.  547,  548,  26  Sup.  Ct  147,  148.  00  L.  Ed. 
803,  Mr.  Chief  Justice  Fuller  states:  "^i^ 
dlnarlly  the  writ  wiU  not  be  granted  when 
tiiere  is  a  remedy  by  writ  of  error  or  appeal, 
yet  In  rare  and  exceptional  cases  It  may  be 
Issued,  although  such  remedy  exists."  .  See, 
alsok  In  re  Lincoln,  202  U.  S.  178,  26  Sup.  Ct 
602,  00  Im  Ed.  964;   Urquhart  t.  Brown,  20S 

0.  S.  179,  27  Sup.  Ct  460,  61  L.  Ed.  7^0. 
This  appeal  must  be  dismissed,  with  costs. 

CUI/IBN,  C.  J.,  and  BDWABD  T.  BART- 
LETT.  VANN,  WERNER,  WILLARD  BART- 
LETT,  BISOOOBC  and  0HA8£,'JJ,.  ooacur. 

Appes'  oIsroLssed. 

OMN.  T.  175) 

PEOPLE  T.  MORRISON  et  al. 

(Court  of  Appeals  of  New  York.    Jan.  28, 
1909.) 

1.  LABCKNT  (I  65*)— EVIDKWCB— SUFFICnCNCT. 

E^■idence  held  saffident  to  Justify  a  eonvic- 
tlon  of  petit  larceny. 

[Ed.  Note.— For  ether  cases,  see  Larceny, 
Dec.  Dig.  f  55.»1 


2.  I^ABOKirr  (I  5*)— Paopnrr  Subjiot  oi>— 
CiJiHB  OB  OrarEBa— "PnuoN Ai,  Pbofebtt." 

When  clams  or  oysters  are  reclaimed  from 
nature  and  trapsplanted  to  a  bed,  which  is  so 
marked  oat  by  itakes  as  to  show  that  they  are 
in  the  possession  of  a  private  owner,  they  are 
"personal  proper^,"  and  may  become  the  sattject 
oj^  larceny. 

[Bd.  Notel— For  other  cases,  see  Larceny, 
Cent.  Dig.  I  11;   Dec.  Dig.  ^  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  0S46-5358;   vol.  8,  9,  7703.] 

8.  WrrNKssEs  (i  850*)— IioPBAOHiaarT  or  Ao- 

onsTD— CsosS-EKAiaRA-noir. 

Accused  cannot  be  asked  on  cross-examina- 
tion whether  he  had  I>een  indicted ;  for  an  in- 
dictment is  merely  an  accnsation,  and  not  evi- 
dence of  gnilt 

[Ed.  Note.— For  ether  cases,  see  Wltncosss, 
Cent.. Dig.  I  1146;    Dec.  Dig.  I  35a*l 

4.  CBiinNAi,  Law  (|  1M3*)— Objcotiohs  ih 
LowBB  CouBx— Oekebai.  ob  Speoiai. 

A  general  objection  to  improper  cross-ex- 
amination of  accused  will  present  a  question  for 
review  where  it  Is  apparent  that  if  the  objec- 
tion had  been  speclfict  it  would  have  been  wdl 
taken. 

[EH.  Note.— For  other  eases,  see  Criminal 
Law,  Dec.  Dig.  i  1043.  •] 

5.  Cbiminal  Law  (|  1169*)— Habicuss  Eb- 
BOR— ADMissioir  or  IDtidkiiob. 

Where  a  crindBal  case  is  tried  before  three 
Justices,  and  Incompetent  prejudicial  evidence  is 
admitted,  it  cannot  be  determined  what  effect 
snch  evidence  had  on  the  minds  of  the  Justices. 
The  admission  of  such  evideacs  must  be  regard- 
ed as  reversible  error, 

[Ed.  Note^— For  other  cases,  see  Czimlnsl 
lAw,  Dec.  Dig.  I  1160.*] 

Appeal  from  Supreme  Court,  Appeilats 
Division,  Second .  Department 

John-  Morrison  and  anotber  wars  convict* 
ed  of  petit  larceny,  and  they  awealed  to  tha 
Appellate  DivisloB.  Tbe  Jodgmant  was  af< 
firmed  (124  App.  Dlv.  10, 106  N;  7.  Oas^aBSi, 
and  tbu  appeaL    Reversed.   . 

Appeal  from  a  Judgment  of  fiie  Appelate 
Division  of  the  Supreme  Court  affirming  a 
Judgment  rendered  by  tb»  Coxat  of  Special 
Sessions  in  the  borough  of  Brooklyn,  convict- 
ing the  defendants  of  the  crime  of  petit  lar- 
ceny. The  charge  against  the  defendants  was 
that  ^n  the  eleventh  day  of  Mardi,  1908,  at 
the  borough  of  Brooklyn,  of  the  dty  of  New 
York,  in  the  county  of  Kings,  [they]  did 
willfully,  knowingly,  and  unlawfully  steal, 
take  and  carry  away  five  bushels  of  hard 
clams  and  one^ialf  bushel  of  oysters,  of  the 
total  value  of  ten  dollars,  of  the  goods,  diat- 
tels  and  personal  property  of  H.  W.  SchmellM 
and  C!ompany,  against  the  form  of  the  stat- 
ute in  such  case  made  and  provided."  Tbe 
Issue  Joined  by  the  plea  of  not  guilty  was 
tried  before  three  Justices  of  said  court  and 
resulted  in  the  conviction  of  the  defendants^ 
with  one  dissenting  vote,  niereupon  the  de- 
fendant Francisco  was  fined  $100  or  50  days 
in  Jail,  and  the  defendant  Morrison  $60  or 
25  days  In  Jail.  Upon  appeal  taken  by  both 
defendants  to  the  Appellate  Division,  tlie 
Judgment  of  conviction  was  affirmed, 
thereupon  they  appealed  to  this  court 
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Hector  McO.  Cmren  and  Martin  T.  Man- 
ton,  for  appeUants.  John.  F.  Clarke,  DJst 
Atty.  (Peter  B.  Smith,  of  counsel),  for  the 
People. 

VANN,  J.  (after  gtatlng  the  facts  as 
above).  Upon  the  trial  evidence  was  given 
tending  to  sho'or  that  the  ^rm  of  H.  W. 
Scbmelke  So  da  for  20  years  bad  been  in  tbe 
possession  of  a  plat  of  land  200  feet  long 
and  50  feet  wide  under  tbe  waters  of  Jamai- 
ca Bay.  Tboy  had  cleaned  tbe  ground  "en- 
tirely np,"  and  then  transplants  upon  it 
clams  and  oysters,  wbicb  tbey  bad  previous- 
ly procured  from  other  waters  and  planted 
on  another  plat  belonging  to  them,  The  plat 
in  question  was  dtaked  out  and  marked  ac- 
cording to  custom,  and  tbe  stakes  replaced 
when  shifted  by  Ice  or  otherwise.  There  was 
no  natural  growth  of  clams  upon  it,  although 
there  was  in  pthei^  parts  of  tiie  bay.  Three 
days,  before  tbie  defendants  are  alleged  to 
have  taken  the  shellfish  now  under  consid' 
eration,  a  member  of  said  firm  saw  them 
taking  clams  £;'om  bis  plat,  and,  when  be 
told  them  to  st^  tbey  promised  they  would. 
Three  days  later  he  found  them  digging 
clams  and  oysters  from  the  same  bed,  and 
again  told  them  to  stop,  but  they  said  they 
would  dig  clama  anywhere.  They  took  away 
five  buahds  of  bard  ciams  and  a  half  basbel 
of  oysters,  worth  about  $8.  Tbey  did  it 
openly  and  in  the  daytime,  claiming  they 
had  a  right  to,  but  tbe  good  faith  of  the 
claim  Involved  a  qnestlon  of  fact 

Tbe  evidence  for  the  prosecution  was  sufT 
fldent,  tf  believed,  to  Justify  the  eonvicUon 
of  the  defendants.  When  dame  or  oysters 
are  reclaimed  from  nature  and  transplanted 
to  a  bed  where  none  grew  naturally,  and  tbe 
bed  is  so  marked  out  by  stakes  as  to  sho:w 
that  tbey  are  In  tbe  possession  of  a  private 
ownw,  they  an  personal  property  and  may 
become  tbe  subject  ot  larceny.  Altbougb  In 
the  nature  of  itrts  aatutse,  to  which  a  qual- 
ified title  may  be  acquired  by  possesslion, 
when  reclaimed  and  transplanted,  they  need 
not  be  confined,  for,  as  they  cannot  move 
about,  they  cannot  got  away,  even  when 
placed  in  the  water,  as  they  must  be  in  order 
to  live.  Tbey  and  their  produce  thus  cease 
to  be  common  prc^erty  and  belong  exclusive- 
ly to  the  one  who  transplanted  them,  and 
whoever  takes  them  from  ttie  plat  without 
bis  permission  is  a  trespasser,  and  it  may  be 
a  thief.  Fleet  v.  Hegeman,  14  Wend.  42; 
Decker  y.  Fisher,  4  Barb.  592;  McCarty  v. 
Holman,  32  Hun,  53;  Sutter  v.  Van  Derveer, 
47  Hun,  806;  I^owndee  v.  Didcerson,  84 
Barb.  686 ;  P«)Bt  v.  KreiBcher,  103  iN.  T.  110, 
8  N.  B.  365;  Vroom  v.  Tilly,  1^  N.  Y.  168, 
171,  77  N.  S.  24.  It  18  a.  mlAdemeanor  to 
86N.B.-71 


take  and  carry  away  oysters  so  planted. 
Laws  186^  p..  1635,  c.  768. 

We  think;  however,  that  the  Judgment  of 
conviction  cannot  stand,  because  an  error 
was  committed  upon  the  trial  which  requires 
a  reversal.  There  was  a  strong  conflict  in 
the  evidence,  and  several  witnesses  for  tbe 
defendant,  including  t^e  defendant  Morrison, 
testlfled  that  tbe  j^  from  which  tbey  t0<Dk 
tbe  clams  and  oysters  was'  not  staked  out, 
and  that  there  were  no  stakes  surrounding 
it.'  'Whe£l)er  the  plat  wag  staked  ^fas  a  vital 
fact  tn  the  case,  and  hence  tbe  credlbOlty 
of  tbe.  witnesses  who  testified  upon  that  isi- 
sue  was  important.  After  the  defendant 
Morrison  bad  testified,  that  there  were  no 
stakes  *  or  boundary  lines  in  the  locality 
•vttn  be  took  the  clams  and  oysters,  he  was 
aak4A  during  the  crbss-exa  minatl<m  by  one 
of  tbe  Justices  who  presided  at  the  'iiial  cer- 
tain questions,  which,  with  the  answers 
thereto  given  under  objeotion  and  czceptton, 
are  set  forth  In  this  record,  as  follows:  "Q. 
Are  you  under  indictment  for  tal^g  oysteng 
and  clams?  A.  Not  for  .oyster*..  Q.  Well, 
for  clams?  A.  For  clams.  Q.  Are  yon  real> 
ly  under  indictment  for  taking  clams  or  oy- 
sters from  this  bed?  A.  I  guess  it  is  on  tiie 
same  question,  but  I  never  took  an  oyster 
in  my  life.  Q.  Did  you  op  did  you  not  say 
you  '  are  under  indictment — do  you  knoy^ 
whether  there  is  or  is  not  an-  ladio^n^ent 
pending  against  you,  charging  you  with  tak- 
ing  clams?  A.  Yes,  sir;  fToni  this  very  bed." 
We  have  recently  held,  and  tbe  law  was 
well  settled  before,  that  "tbe  defendant  in  an 
action  either  civil  or  criminal  cannot  be  ask- 
ed on  cross-examination  whether  he  has 
been  indicted,  for  an  Indictment  Is  merely 
an  accusation  and  no  evidence  of  guUt" 
People  V.  Caecone,  186  N.  T.  817,  884,  78  N. 
B.  287.  See,  also.  Van  Bokkelen  v.  Berdell, 
130  }J.  T.  141,  145,  29  N.  B.  254;  people  v. 
Crapo,  76  N.  X.  288,  200,  32  Am.  Bep.  802. 

"V^blte  the  objection  was  general,  still  it 
is  clear  that.  If  it  bad  been  specific,  it  could 
not  have  been  obviated,  and  hence  we  tfabik 
the  exception  raised  reversiUe  error.,  me 
questions  were  asked  by  tbe  court  itself, 
and  We  cannot  say  >vbat  ^<^t  the  answers 
bad  upon  tbe  minds  of  the  Justices  who, 
but  for  this  evidoice,  might  all  tiave  be- 
lieved, as  one  of  them  apparently  did  be- 
lieve, the  testimony  of  the  defendant  Mor- 
rison. 

Tbe  Judgment  of  conviction  should  be  re- 
versed and  a  new  trial  ordered;  •; 

OITLLBN,  C.  J.,  and  GRAY,  BDWAJtD  T. 
BABTLBTT,  HAI6HT,  WBRNBB,  and  HIS- 
OOCK,  JJ.,  concur. 

Judgment  of  cimvictlon  reversed. 
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AI/DRICH,   Appellant,  ▼.   AUDRIGH,  Re- 

Bpondent.  (C!ourt  of  Appeals  of  New  York. 
Not.  10,  19018.])  Appeal  from  a  Jadnnent  of  the 
Appellate  Diviaion  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (117  App.  Div. 
919,  102  N.  Y.  Supp.  112^,  entered  Mv  28, 
1907,  affirming  a  judgment  in  favor  of  defend- 
ant entered  apon  the  report  of  a  referee  in  an 
action  for  divorce.  Nelson  J.  Palmer,  for  ap- 
pellant   Lester  F.  Steams,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLBN.  C.  Jm  and  ORAYj_yANN,  WBR- 
NBRi_WILLARD  BARTLBTT,  HISCOCK, 
and  0HA8B,  JJ.,  concur. 

BEARDMORB,  Appellant,  t.  BARRY,  Re- 
spondent (Coart  of  AppMls  of  New  York. 
Not.  10,  1908.)  Appe<d  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (118  App.  Div. 
8S4,  lOS  N.  Y.  Snpn.  363),  entered  March  26, 
U07,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  coart  on  trial  at  Special  Term  in  an 
action  to  compel  the  specific  perf<»manee  of  a 
contract  to  convey  real  estate.  Saul  E.  Rogers 
and  OnstavoB  A  Rogers,  for  appellant  Hugo 
Hirsb,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUIiLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NERj_WILIiARD  BARTLKTT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


BBRNSTBIN,  Respondent  v    FLEET,  Ap- 

Sellant  (Court  of  Appeals  of  New  York.  Nov. 
0,  1908.)  Appeal  fnon  a  Judgmoit  of  the  Ap- 
pellate Division  of  the  Snpreme  Oonrt  in  the 
FiiBt  Judicial  Department  (118  App.  Div.  910, 
103  N.  Y.  Snpp.  1116),  entered  March  25,  1907, 
affirming  a  Judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a  mc^ 
don  for  a  new  trial  in  an  action  to  recover  for 
Vjie  alleged  wrongful  act  of  the  defendant  in 
conveying  certain  stocks  held  by  him  as  bro- 
ker. James  C.  Lenney,  for  appellant.  A.  S. 
Gilbert  and  Jnlius  M.  Mayer,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  Ja  and  GRAY.  VANN,  WER- 
NER, WILIiARD  BARTLBTT.  HISCOCK, 
and  CHASB,  JJ..  concur. 


BETZ,  Respondent,  v.  CITY  OF  NEW  YORK, 
Appellant.  (Court  of  Appeals  of  New  York. 
Oct  23,  19080  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (119  App.  Div. 
91.  103  N.  Y.  Supp.  886),  entered  May  \  1907, 
affirming  a  judgment  in  favor  of  plaintift  en- 
tered upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury  in  an  action  to  recover 
money  erroneously  paid  for  taxes.  Francis  K. 
Pendleton,  Corp.  (hansel  (David  Rnmsey  and 
Curtis  A.  Peters,  of  coonsel),  for  appellant 
Midiael  C.  Gross,  for  respondent 

PER  (7URIAM.  Judgment  affirmed,  with 
costs. 

OULIiBN,  C.  J.,  and  EDWARD  T.  BART- 
LBTT, HAI6HT,  VANN^WERNER,  WIL- 
LARD  BARTLBTT,  and  (jHASB,  JJ.,  concur. 


BOCCIERI,  Respondent  t.  NEW  YORK 
CONTRACTING  &  TRUCKING  CO.,  Appel- 
lant (Court  of  Appeals  of  New  York.  Nov.  10, 
1908.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (121  App.  Div.  898, 
105  N.  Y.  Supp.  1108),  entered  Aagast  6.  1907, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  & 
motion  for  a  new  trial  in  an  action  to  recover 
for  an  alleged  breach  of  contract  John  Con- 
way Toole  and  James  A.  Deering,  for  appel- 
lant   Andrew  S.  Fraser,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLBTT,  HAIQHT,  WERNER.  WUr 
LARD  BARTLBTT,  and  HISCOCK,  J'-,  oon- 
cor. 


BUSHE  et  al.  t.  WRIGHT  et  al.  (two  cases). 
FISKE  et  al.  v.  SAME.  (Court  of  Appeals  of 
New  York.  Nov.  17,  1908.)  Two  motions  to 
dismiss  the  appeal  in  each  of  the  above-entitied 
actions  from  a  judgment  of  the  Apneltate  Divi- 
sion  of  the  Supreme  Court  in  the  Sirst  Judicial 
Department  (118  App.  Div.  820,  103  N.  Y. 
Supp.  410;  118  App.  Div.  86&  108  N.  Y. 
Supp.  403),  entered  April  29,  1907,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  the 
report  of  a  referee.  The  motions  were  made 
upon  the  ground  that  the  appellant  had  no 
standing  in  the  cases  which  would  entitie  him 
to  appeal  therein.  A  L.  Humes,  for  the  mo- 
tions.'   0.  J.  Wells,  opposed. 

PER  CURIAM.  Motions  denied,  witii  flO 
costs  in  each  moticm. 


BUTLER,  Respondent,  v.  BROOKLYN  CIT- 
IZEN, Appellant  (Court  of  Appeals  of  New 
York.  Oct  6,  1906.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (124  App.  Div.  908,  107  N. 
Y.  Supp.  1122),  entered  March  8,  1908,  modi- 
fying, and  affirming  as  modified,  a  jndnnent  in 
favor  of  plaintiff  entered  upon  a  veroict  and 
affirming  an  order  denying  a  motion  for  a  new 
trial  in  an  action  for  Ilbiel.  The  motion  was 
made  upon  the  ground  that  the  judgment  was 
not  appealable  to  the  Court  of  Appeals;  the 
decision  of  the  Appellate  Divisicm  having  beoi 
unanimous  and  permission  to  appeal  not  having 
been  granted.  George  B.  Hargiave,  for  the 
motion.    Henry  B.  Heistad,  opposed. 

PBB  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


CHAPPELL,  Appellant,  v.  OHAPPELL.  Ra- 

SKindent  (Court  of  Appeals  of  New  York, 
ov.  24,  19()8.)  Appeal  by  permission  from  aa 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (125 
App.  Div.  127.  109  N.  Y.  Supp.  648;  128  App. 
Div.  925,  111  N.  Y.  Snpp.  1114),  entered  Match 
3,  1908,  which  affirmed  an  order  of  Special 
Term  granting  a  motion  for  a  charge  of  venue 
in  an  action  for  a  partnership  accounting.  The 
following  question  was  certified:  "Under  the 
facts  and  circumstances  in  this  case,  should  the 
place  of  trial  be  changed  from  Niagara  county 
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to  Schenectady  comity?"    G.  D.  Judson,  for  ap- 
pellant.   Oeorge  F.  Thompson,  for  respondent 

PBR  CURIAM.  Order  affirmed,  with  costs, 
and  questi<)n  certified  answered  in  the  affirma- 
tive. 

OULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WII/IiARD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


CLARKE,  Respondent,  ▼.  LUTTIES,  Appe- 
lant. (Court  of  Appeals  of  New  Tork.  Not. 
10,  1S08^  A_ppeal  from  a  jndement  of  the  Ap- 
pellate DiTision  of  the  Supreme  Court  in  the 
First  Judicial  Department  (120  App.  Div.  880, 
106  N.  Y.  Snpp.  1111),  entered  Jnf^  20,  1007, 
affirming  a  Jadement  in  favor  of  plaintiff  enter- 
ed upon  a  Teruct  and  an  ocder  denying  a  mo- 
tion for  a  new  trial  in  an  action  to  recover  a 
balance  alleged  to  be  dne  on  a  written  contract 
of  guaranty.  Edward  J.  McCranney,  for  ai>- 
pellant.    Nathaniel  Cohen,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  witli 
coBta. 

CULLBN.  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD  BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


In  le  CLEMENT,  State  Excise  Com'r.  (Court 
of  Appeals  of  New  York.  Oct.  20,  1008.) 
Appeal  from  an  order  of  the  Appellate  Divirion 
of  the  Supreme  Coart  in  the  Second  Judicial 
Department  (127  App.  Dlv.  015,  111  N.  Y. 
Bupp.  U14),  entered  June  20,  1008,  which  af- 
firmed an  order  of  Special  Term  denying  a  pe- 
tition for  the  revocation  of  a  liquor  tax  certifi- 
cate. Ro^  R.  Scott  and  Russell  Headley,  for 
appellant.    Henry  C.  Griffin,  for  respondent. 

PBR  (3URIAM.  Order  affirmed,  with  costs, 
on  the  authority  of  In  re  Peck,  167  N.  Y.  801, 
60  N.  E.  775.  68  L.  R.  A.  888. 

CULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN.  WERNER.  HI8- 
COCl^  and  CHASE,  JJ.,  concur. 


COLUMBUS  TRUST  CO.,  Respondent,  v. 
MOSHBR,  Appellant  (Court  of  Appeals  of 
New  York.  Nov.  10.  1008.)  Appeal  from  a 
judgment  of  the  Appelate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(113  Ai».  Div.  012,  100  N.  Y.  Supp.  1111), 
entered  June  23,  lOOiS,  affirming  a  Judgment  in 
favor  of  plaintiff  entered  npon  a  decision  of  the 
coort  at  a  Trial  Term  without  a  jury  in  an 
action  to  recover  on  a  contract  of  guaranty. 
Robert  H.  Bamett,  for  appellant  Walter  CJL 
Anthony,  for  respondent 

Pint  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARJD  BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


DOLAN  et  al..  Respondents,  ▼.  CUMMINGS, 
^pellant  (Court  dt  Appeals  of  New  York. 
Nov.  10,  1008J  Appeal  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judidal  Department  (116  App.  Div. 
787.  102  N.  Y.  Snpp.  01),  entered  January  22, 
1007,  affirmfaig  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  set  aside 
certain  deeds  of  real  property  on  the  ground 
that  they  were  induced  by  fraud.  Martin  P. 
Lynch  and  George  Tompkins,  for  appellant 
George  C.  Case  and  Wiimot  Y.  Hallock,  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs^ 


CULLEN,  a  J.,  and  GRAYi_yANN,  WER- 
NER, WILLARD  BAR^unr,  mSOOOK, 
and  CBLASB,  JJ.,  concur. 

DOLOBACS,  Respondent,  v.  RITER-CON- 
LEY  MFG.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct  23,  1008.)  Appeal 
from  a  Judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (120  App.  Div.  886,  106  N.  Y.  Snpp. 
1114),  entered  June  24,  1007,  affirming  a  jndg- 
ment  in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
juiies  alleged  to  have  been  received  throoi^ 
defendant's  negligence.  Rutherford  B.  Meyer 
and  Eugene  Lamb  Richards,  Jk,  for  appdlant. 
Thomas  F.  (Turran  and  John  F.  Brennan,  for 
respondent 

PEIR  (CURIAM.  Judgment  affirmed,  nitk 
costs. 

CinXEN,  O.  Jm  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN.  WERNER,  WIL- 
LARD  BARTLETT,  and  (JHASB,  JJ.,  conenr. 

DUNHAM,  Appellant  ▼•  CITY  TRUST  00. 
OF  NEW  YORK,  Respondent  (Court  of  Ap- 
peals of  New  York.  Nov.  10,  luOS.)  App«J 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (116  App.  Div.  684.  101  N.  Y.  Supp.  87), 
entered  November  16,  1006,  sustaining  defend- 
ant's exceptions  ordered  to  be  heard  in  the  first 
instance  by  the  Appellate  Division  and  granting 
a  new  trial  in  an  action  to  recover  damages  al- 
leged to  have  been  caused  plaintiff  through  de- 
fendant's delay  in  transferring  certain  shares  of 
stock.  Peter  B.  Olney,  for  appellant  Albert 
B.  Boardman,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  Judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CULLEN,  a  J.,  and  GRAY,  VANN,  WER- 
NER. WILLARD  BARTLKTT,  HISCOCK. 
and  CHASE,  JJ.,  concur. 

In  le  DUNLOP.  (Court  of  Appeals  of  New 
York.  Oct  20,  IOCS.)  Appeal  from  an  order 
of  the  Appellate  Divinon  <n  the  Sapreme  Court 


in  the  First  Judicial  Depwtment  (126  App. 
Div.  014,  no  N.  Y.  Supp.  1127).  entered  May 
23. 1008,  which  di^issed  an  appeal  from  a  final 


order  of  Special  Term  appointing  committees 
of  the  person  and  estate  of  the  incoinpetent 
herein.  O.  J.  Wells,  for  appellant  Gilbert 
Ray  Hawes,  for  respondent  Bawes.  Harold 
Swain  and  Hamilton  C.  Ri(teby,  for  resiwnd- 
ents  Stem  and  others. 

PER  CURIAM.  Appeal  dismiaaed,  without 
costs,  on  the  gronnd  that  the  api>ellant  has  no 
standing  to  appeaL 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT.  VANN,  WERNER.  HIS- 
COCK, and  (3HASE,  JJ.,  concur. 

DURKEE,  Respondent,  v.  RBTSOF  BCN- 
ING  CO.,  Appellant  (Court  of  Appeals  of  New 
York.  Nov.  10,  1008.y  Appeal  from  a  Judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (116 
App.  Div.  021,  101  N.  Y.  Snpp.  111^,  entered 
December  12, 1006,  affirming  a  Judgment  in  fa- 
vor of  plaintiff  entered  npon  ue  report  of  a 
referee  u>  an  action  to  recover  for  alleged  dam- 
ages to  plaintiff's  riparian  liriits.  Edmonds 
Putney,  for  appellant  Brwin  B.  Shntt  and  3. 
H.  Egaa,  for  respondent 

PER  CURIAM.  Judgment  aflirmed,  witli 
costs. 

CULLIW,  a  J-  and  GRAY,  EDWARD  T. 
BARTLETT',  HAIGHT,  WBRNKR,  WIL- 
LARD BABTLKCT.  and  HISOOGE,  JJ.,  con- 
cur. 
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BLBOIRIO    rmSPBOOFING    CX).,    lU- 

mondent,  y.  SMiTJa  et  at..  Appellants.  (Conrt 
ot  Appeal!  of  New  York.  Not.  17,  1908.)  No 
opinion.  Motion  tot  reanroment  denied,  with 
iSO  coata.    See  192  N^S.  665,  85  N.  B.  U09. 

ELLIS,  AppeUant,  t.  BUFFALO,  L.  &  R. 
BT.  CO.,  Bespondent  (Coort  of  Appeals  of 
New  folic.  Oot.  18,  1908.)  No  opinion.  Mo- 
tion for  leaigument  denied,  with  $10  costs. 
See  1§2  N.  T.  T— k  85  N.  B.  1109. 


FOBD,  Bespondent,  t.  ADAMS  DRY  GOODS 
00..  Am>eilant.  (Conrt  of  Appeals  of  New 
York.  Oct.  23,  1908.)  Appeal  from  a  jndg- 
ment  of  the  AppellKte  Division  of  the  Supreme 
Conrt  in  the  Second  Judicial  Department  (121 
App.  Dir.  885,  105  N,  T.  Snpp.  1115).  entered. 
Aoj^nst  8,  1907,  affirming  a  fndgment  in  favor 
of  plaintut  entwed  upon  a  verdict  and  ^n  order 
deofiag  i  niotion  for  a  new  trial  In  an  action 
to  recover  for  pefaonal  inlories  alleged  to  have 
been  received  throngh  defendant's  negligence. 
Frederick  B.  Fishel,  for  appellant  Maunce  L. 
Heidenheimer.  Zhnanuel  Van  Demoot,  and  Lou- 
is J.  Vorhaus,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

BIDWARD  T.  BARTLBTT,  VANN,  WIL- 
LARD  BARTLETT,  and  CHASE,  JJ.,  concur. 
CULLBN,  0.  J.,  and  HAIOBT  and  WEB- 
NBB,  JJ..  dissent 


.  FKAJMUB,  Besponflent,  ▼.  NEW  TORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  10,  1908.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Conrt  in  the  Fourth  Judicial  De- 
partment (118  App.  Div.  650,  102  N.  Y.  Snpp. 
991),  entered  March  6.  1007,  sastaining  plain- 
tifPs  excq^tions  ordered  to  be  heard  In  the  first 
instance  b^  the  Appellate  Dtvlsiob,  and  grant- 
ing a  new  trial  in  an  action  to  'recover  for  per- 
sonal Injuries  alleged  to  have  been  received 
through  defendant's  negligence  on  the  trial  of 
which  the  complaint  had  oeen  dismissed.  Charles 
A.  Pooley,  for  appellint.  Lincoln  A.  Qrbat  and 
Alfred  L.  Becker,  for  respondent.    ' 

PER  CURIAM.  Order  affirmed,  and  Jnd^- 
taient  absolQte  ordered  against  appellant  on  the 
stipulation,  with  coeto  in  all  coims,  on  opinion 
below. 

VANN.  WILLARD  BARTLETT,  HIS- 
OOCK,  and  CnaASB.  JX.  coMtft.  GULLBN, 
0.  J.,  and  ORAY  and  WBRNBB,  JJ..  dissent. 


FURBEB,  Respondent, «.  NATIONAL  MET- 
AL CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct.  23,  190S.)  Appeal  from  an  order 
of  the  Appellate  DmtSon  of  tbe.Snpreme  (Totart 
In  the  Pitst  Judicial  Department  (118  App. 
Div.  263,  108  N.  Y.  Snpp.  490)',  entered  Mardi 
22,  1907,  reversing'  so  much  of  «  Judgment  in 
favor  of  idaiatiff  entered  upon  a  verdict  direct- 
ed by  the  conrt  aa  failed  to  award  to  him  pos- 
session of  certain  shares  of  stock  and  granted  a 
new  trial  In  an  action  of  replevin.  Sapiuel 
Riker,  Jr.,  for  appellant.  Arthur  Furbec,  for 
respondent. 

PER  CURIAM.  Order  affirmed,  and  Judg- 
ment absolute  ordered  against  appellant  on  the 
atipnlation.  with  costs  in  a))  courts,  on  opinion 
«f  CLARKE,  J.,  below. 

CULLBN,  a  J...  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN,  WERNER,  WIL- 
LARD BABTLETT.  and  CHASE,  JJ.,  !Bon<:ur. 


In  re  .GBIFFIN'S  WILU  (Court  of  Ap- 
peals «t  Nev  York.  Oct.  13.  1908.)  Appeal 
Crotat  an  order  of  the  App^lDtte  Dlviuon  of  the 


Snpmne.  Onrt  in  the  Baoond  Judicial  Depart- 
ment (126  Ard.  Dhr.  888.  110  N.  Y.  ^p. 
1130),  entered  May  12.  1908,  whicb  affirmed  a- 
decree  of  the  Suffolk  Cotihty  Surrogate's  Court 
admitting  to  probate  a  paper  propounded  aa 
the  last  will  and  codicil  of  Henry  L.  Griffin,  de- 
ceased. Marvm  £}moi7  Parrott,  for  appellant. 
Timothy  M.  Qriffing  and  •Tbomaa  Young,  for 
respondents. 

PER  CURIAM.  Order  affirmed,  with  costs 
to  respondents  payable  out  of  the  estate. 

CULLBN,  a  J,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WEBNBB,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 

In  re  OftdSVBNOB'S  BSTATH.  (Court  of 
Appeals  of  New  York.  Nov.  24,  1908.)  Ap- 
peal frota  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (126  App.  Div.  953,  111  N.  Y.  Snpp. 
1121),  entered  June  28,  1908,  which  affirmed 
an  order  of  the  New  York  Oounty  Surrogate's 
Court  dedarinr  the  estate  of  the  neeedeat  here- 
in exempt  from  transfer  taxation.  D.  Oady 
Herrick  and  Charles  P.  Robiqson,  for  appellant. 
Robert  McC.  M^h  and  Cbarles  P.  Bowland, 
for  resptmdeQt. 

PER  CUlilAM.  Order  affirmed,  with  costs, 
on  the  authority  of  Matter  of  King,  71  App. 
Div.  581,  76  N.  Y.  Snpp.  220,  affirmed  on 
opinion  below  In  172  N.  Y.  616,  64  N.  B.  1122. 

CJULLBN,    C-    J.,    and    GRAY,    HAIO:^ 
VANN.  WILLARD  BARTLETT.  HISOOOK, 
and  CHASB,  J  J.,  concur. 
'■        f 

OROTB,  Reopondent,  v.  GROTB,  Appellant 
(Court  of  Appeals  of  New  York.  Oct  28. 
.1908.)  Appeal  by  permission  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Conrt  in 
the  First  Jndicial  Department  (126  App.  Div. 
916,  110  N.  Y..  Supp.  1180),  entered  May  23. 
1908,  which  affirmed  an  interlocutory  Jud^ent 
of  Special  Term  sustaining  a  demnixer  to  the 
answer  in  an  action  to  cancel  and  avoid  a  gift 
of  real  j>roi>erty.  William  G.  Rosenberg  and 
Alfred  Epstein,  for  appellant  Raphael  Link, 
for  respondent 

PER  CURIAM.  The  following  question  waa 
deitified:  "Is  the  defense  in  the  answer,  that 
plaintifF  had  t  full,  adequate,  and  complete  rem- 
edy at  law,  sufficient  In  law  upon  the  face  there- 
of?" Order  affirmed,  with  costs,  and  questioo 
certified  answered  in  the  negative. 

(3ULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT. HAIGHT.  VANN.  WERNBB,  HIS- 
COCK.  and  CHASB,  JJ..  concur.    . 


In  re  GUMAERD  LEAD  &  ZINO  CO. 
(G!onrt  of  Appeals  of  New  York.  Oct  20, 
1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial.  Department  (127  App.  Div.  015.  lU 
N.  Y.  Snpp.  1122),  entered.  June  6.  1908,  af- 
firming a  determination  of  commissioners  ai>- 
pointed  in  the  above-entitled  proceeding.  Robert 
H.  Southard,  Hampton  D.  Ewing,  and  Joseph 
Coult,  Jr.,  fpr  appellants.  Henry  Bacon,  for  ro- 
spondent. . 

PER  CURIAM.  Order  affirmed,  without 
costs. 

OULLEN,  C-  J.,  and  EDWARD  T.  BART- 
LirraTW-ERNEB;  mSCOCK,  and  CHASB. 
JJ.,  concur.  VANN,  J.,  not  sitting.  HAIGHT, 
J.,  absent 

HAIRB,  Appellant  v.  HCGHBS,  Respond- 
ent, et  al.  (Court  of  Appeals  of  New  York. 
Nov.  17,  190&J  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  or  the 
Supreme  Ck>urt  in  the  First  JudidaJ  Depert- 
meht  (111  N.  Y.  Sapp.  89:0.  entered  July  8, 
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1908,   wblcii  reversed  a  jndgment  in  favor  of 

SlalntiS  entered  upon  a  veiraict  and  an  order 
enying  a  motion  for  a  new  trial  and  directed  a 
dismiaaal  of  the  complaint  Tbe  order  was 
made  npon  the  gronnd  that  the  Court  of  Ap- 
peals had  no  jurisdiction  to  hear ,  and  deter- 
mine the  appeal.  Charles  Lex  Brooke,  for  the 
motion.      Harry    Ec^ard,    opposed. 

PER  CUKIAM.      Motion  denied,   with   $10 
coats. 


HAIiL,  Respondent,  r.  NBW  YORK,  O.  & 
ST.  L.  R.  CO.,  Appellant  (Conrt  of  Appeals  of 
New  York.  Nov.  24,  190&)  Appeai  fi«m  a 
jndgment  of  the  Appellate  Division  «f  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
{119  Avp.  Div.  91»,  105  N.  Y.  Sopp.  1119), 
entered  Mar  28,  1907,  affirming  a  judgment  in 
favor  of  praintiff  entered  apon  a  verdict  and 
an  order  denying  a  motion  tor  a  new  trial  in 
an  action  to  recover  for  personal  -  injuries  al- 
leged to  have  been  receivea  through  defendant's 
negligence.  Evan  Hollister,  for  appellant 
Nelaon  J.  Palmer,  for  respondent 

PBR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULIiBN.  C.  J.,  and  EDWARD  T.  BART- 
MITT.  HAIGHT,  WERNER,  and  WILLARD 
BARTIiBTT,  JJ.,  concur.  GRAY  and  BIB- 
COCK, JJ.,  dissent 


HASEIJ:^  Appellant  t.  BUCKLEZ,  Re- 
spondent (Court  of  Appeals  of  New,  York, 
Nov.  10,  IOO8.)  Appeal  from  a  judgment  of 
the  Appelate  Division'Of  the  Supreme  Court  in 
tlie  firat  Judicial  Department  (118  App.  Div. 
856,  103  N.  Y.  Su_pp.  377),  entered  April  15, 
1907,  reversing  a  jodgment  in  favor  of  plain- 
tiff entered  upon  tne  report  of  a  referee  In  an 
action  to  recover  commissions  alleged  to  be  pay- 
able under  a  contract  between  the  plaintiff's  tes- 
tator and  the  d^endant  The  Special  Term 
held  that  the  defendant  was  qhargeable  with 
such  commissions  from  March  12,  1900,  to 
July  31,  1905.  The  Appellate  Division  held 
that  he  was  chargeable  with  such  commissions 
only  from  March  12;- 1$»00,  to  April  9,,  1903. 
The  difference  in  these  resblts  depended  upon 
the  proper  construction  of  the  contract  H. 
H.  Snedeker,  for  appellant.  Henry  J.  Wehle 
and  John  H.  Judge,  for  reqiondent ' 

PER  CURIAM.  Judgment  of  the  Appellate 
Division  reversed,  with  costs  in  both  courts,  and 
judgment  of  the  Special  Term  reinstated,  on 
the  ground  that  nnaer  the  propier  construction 
of  the  contract  in  suit  the  defendant  was  charge- 
able with  commissions,  sA  found  by  the  Spe- 
cial Term.    Judgment  accordingly. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WIIiIaRD  BARTIiKrT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 

HAWKINS  V.  RUDOLPH  et  al.  (Court  of 
Appeals  of  New  York.  Nov.  17. 190&)  Motion 
to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (120  App.  Div. 
887,  105  N.  Y.  Supp.  112(^,  entered  June  18, 
1907,  affirming  a  judgment  in  favor  of  defend- 
ants other  than  the  defendant  appellant  herein 
entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term.  The  motion  waa  made  on  the 
ground  that  the  return  presented  no  question 
which  the  Court  of.  Appeals  bad  jurisdiction 
to  review.  A.  Berton  Reed,  for  the  motion 
Gilbert  W.  Minor,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


HINCKLEY,  Appellant,  v.  SOHWARSZ- 
CHILD  &  SULZBEaGBR  CO.  et  al..  Re- 
spondents.    (Conrt  of  Appeals  of  Mew  York. 


Oct  6,  1008.)  Motion  to  dismiss  an  appeal 
from  a  jndgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
portment (107  App.  Div.  470,  95  N.  Y.  Supp. 
357),  entered  November  1,  1905,  affirming  a 
judgment  in  favor  of  defendants  entered  upon 
a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term  (45  Misc.  Rep.  176,  91 
N.  Y.  Supp.  893).  In  an  action  to  restrain  the 
defendant  from  issuing  preferred  stock.  The 
motion  i^as  made,  under  section  1296  of  the 
Code  of  Civil  Procedure,  upon  the  ground  that 
the  appellant  had  died  and  that  no  order  of  sub- 
stitution bad  been  made  within  three  months. 
Miller,.  King,  Lane  &  Trafford,  for  the  motion. 
PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


HINMAN,  Respondent,  v.  CLARKE  et  al.. 
Appellants.     (Court  of  Appeals  of.  New  York. 


Nov.  lO,  1908.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  DepartmeA  (121  App. 
Div.  106,  105  N.  Y.  Supp.  725),  entered  July  Vt, 
1907,  affirming  a  jndgmeAt  m  favor  of  plaln- 
titf  entered  upon  a  deasion  of  the  conrt  on  trial 
at  Special  Term  (51  Misc.  Rep,  252,  100  N.  Y. 
Supp.  1068),  in  an  action  for  an  Injunction. 
Francis  D.  Culkin,  for  appellants.  'B.  J.  Mla- 
en  and  D.  P.  Morehouse,  n>r  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAYlJANN.  WBB- 
NEIR,  WILLARD  BARTLOTTT,  HISCOCK. 
and  CHASE>  JJ<>  concur. 


H.  KOEHLER  &  CO.,  Appellant,  v.  CUBS- 
MENT,  Excise  Com'r,  Respondent  (Court  of 
Appeals  of  New  York.  Oct.  20,  1906.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  In  the  First  Judicial  Depart- 
ment (125  Apft  Div.  886,  111  N.  Y.  Supp.  151), 
entered  May  22,  1908,  which  affirmed  an  order 
of  Special  Term  denying  an  applibation  for  a 

Peremptory  writ  of  mandamus  to  compel  the 
efendant  to  issue  an  order  for  the  payment  of 
a  rebate  on  a  surr^dered  liquor  tax  certificate. 
C!harles  Goldzier,  for  appellant  Herbert  H. 
Kellogg,  for  respondent. 

PER  CURIAM.  Order  reversed,  and  motion 
for  peremptory  writ  of  mandamus  granted,  on 
the  authority  of  People  v.  Fabian,  192  N.  Y. 
443,  85  N.  E.  672,  with  costs  in  all  courts. 

CULLEN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIOHT,  VANN,  WERNER,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


HOAQ.  Respondent  v.  SOUTH  DOVER 
MARBLE  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Nov.  17,  1908.)  No  opinion, 
tlotion  for  reargument  denied,  with  $10  costs. 
See  192  N.  Y.  412,  85  N.  E.  667. 


ISAACS,  Appellant  v.  COMMEROLAL  CO. 
OF  SALONICA,  Limited,  Respondent.  (Conrt 
of  Appeals  of  New  York.  Oct  6^  1008.)  Mo- 
tion to  dismiss  an  appeal  firom  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Conrt 
in  the  Second  Judicial  Department  (127  App. 
Div.  915,  111  N.  Y.  Snup.  1125),  entered  June 
9,  1908,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  verdict  in  an  action  to  re- 
cover for  services  alleged  to  have  been  rendered 
by  plaintiff's  assignor  to  the  defendant  The 
motion  was  made  upon  the  ground  that  the  de- 
cision of  the  Appellate  Division  was  unanimous 
and  permission  to  appeal  hi^d  not  been  granted. 
William  H.  Fain,  for  the  motion.  Maxwell  C. 
Katz,  opposed. 

PER  CURIAM.  Motion  denied,  with  |10 
costs. 


Digitized  by 


Google 


1126 


86  MOBTHBASTBBN  BEPOBTEB. 


(N.T. 


ISBAEiLS  «t  al^  Appellanta,  y.  MacDON- 
ALX>,  Respondent  (Court  of  Appeals  of  New 
York.  Oct.  6,  190a)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (123  App.  Div.  63,  107  N. 
Y.  Supp.  826),  entered  January  22,  1908,  af- 
firmint;  a  judgment  in  favor  of  detendant  en- 
tered upon  a' dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  in  an  action  to  recover 
on  a  contract  for  services.  Ttie  motion  was 
made  upon  the  ground  that  the  decision  of  the 
Appellate  Division  was  unanimous  and  i>ermis- 
sion  to  api>eal  had  not  been  trranted.  Frank  W. 
Arnold,  for  the  motion.  Theodore  T.  Baylor, 
opposed. 

PER  CnRIAM.  Motion  granted,  and  appeal 
dismissed,  without  costs. 


JANTJSZEWICZ,  Respondent,  v.  LKICHT, 
Appellant.  (Court  of  Appeals  of  New  York. 
Oct.  23,  1908.)  Appeal  from  a  judgment  of  the 
ApjwUate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (120  App.  Div. 
895,  105  N.  Y.  Supp.  1122),  entered  July  10. 
1907,  affirming  a  juagment  in  favor  of  plaintiCc 
entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  compel  the  de- 
fendant to  sign  and  acknowledge  a  satisfaction 
of  a  certain  chattel  mortgage.  Charles  W.  U. 
Sneed  and  G.  L.  Waring,  for  appellant.  David 
C.  Scott,  for  respondent. 

FEB  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLEN,  C.  X,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  Wll/- 
LARD  BARTLBTT,  and  CHASE,  JJ.,  con- 
cur. 


In  re  KBOOH.  (Court  of  Appeals  of  New 
York.  Oct.  13,  1908.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (126  App. 
Div.  286, 110  N.  Y.  Supp.  868),  entered  May  12, 
1906,  which  affirmed  a  decree  of  the  West- 
chester County  Surrogate's  Court  judicially 
settling  the  accounts  of  the  trustees  herein  and 
directing  distribution  of  the  trust  estate.  Bar- 
day  E.  v.  McCarty,  for  appellants.  James  L. 
Bishop,  Charles  M.  Cannon,  and  Wilfrid  N. 
O'Neil,  for  respondents. 

PEB  CURIAM.  Order  affirmed,  with  costs 
to  respondents  payable  out  of  the  estate. 

OULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN,  WERNER,  HIS- 
COOK,  and  CHASE,  JJ.,  concur. 


In  re  KEOGH  et  al.  (Court  of  Appeals  of 
New  York.  Oct  13,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (126 
App.  Div.  937,  110  N.  Y.  Supp.  871),  entered 
May  12,  1908,  which  affirmed  a  decree  of  the 
Westchester  County  Surrogate's  Court  judicial- 
ly settling  the  accounts  ot  the  trustees  herein 
and  directing  distribution  of  the  trust  estate. 
See,  also,  126  App.  Div.  285,  110  N.  Y.  Supp. 
868.  Barclay  El  V.  McCarty,  for  appellants. 
James  L.  Bishop,  Charles  M.  Gannon,  and  Wil- 
frid N.  O'Neil,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs 
to  respondents  payable  out  of  the  estate. 


CULLEN,  C.  JL  and  EDWARD  T.  BART- 
LBTT, HAIGHT!  VANN,  WERNER,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 

KING,  Respondent,  v.  WILL  3.  BLOCK 
AMUSEMENT  CO.,  Appellant  (Court  of  Ap- 
peals of  New  Yorit  Oct  20,  1908.)  Appeal  by 
permission  from  an  order  of  the  Appellate  Divi- 


sion of  the  Supreme  Court  fat  the  First  Judi- 
cial Department  (126  App.  Div.  48,  111  N.  Y. 
Supp.  102),  entered  May  29,  1908,  which  re- 
versed an  order  of  Special  Term  granting  a  mo- 
tion to  vacate  an  order  of  attachment  on  the 
ground  that  it  was  procured  within  four  months 
of  a  petition  in  twnkruptcy  against  defendant 
and  while  it  was  insolvent.  The  following  ques- 
tions were  certified:  "(1)  The  attachment 
against  the  property  of  the  defendant  having 
been  discharged  d^  the  defendant  ^ving  an  un- 
dertaking as  provided  for  by  sections  687  and 
688  of  the  Ciode  of  Civil  Procedure,  was  the 
Supreme  Court  required,  on  motion  of  the  de- 
fendant to  vacate  the  attachment  upon  the  sub- 
sequent adjudication  of  the  defendant  as  a 
bankrupt  within  four  months  of  the  granting  of 
the  original  attachment?  (2)  Did  the  adjudica- 
tion in  bankruptcy  avoid  an  undertaking  taven 
to  discharge  an  attachment  under  section  688  ot 
the  Code  of  Civil  Procedure,  which  had  l>een 
issued  within  four  months  of  the  filing  of  the  pe- 
tition in  bankruptcy?"  I.  M.  Dittenhoefer, 
David  Gerber,  and  Henry  J.  (Joldsmitb,  tor  ap- 
pellant   Paul  N.  Turner,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  questions  certified  answered  in  the  neg- 
ative. 

CULLEN,  C.  J.,  and  EDWARD  T.  BABT- 
LETF.  VANN,  WERNER,  and  CHASE,  J  J., 
concur.  HAIGHT  and  EilSCIOCK,  JJ.,  not 
voting. 


KIBK,  Appellant,  v.  C!RYSTAL,  Respondent 
(Court  of  Appeals  of  New  York.^ct.  23,  190a) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (118  App.  Div.  32,  103  N.  Y. 
Supp.  XT),  entered  March  19,  1907,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  in  an  action  for  conversion.  James 
E.  DuroBs  and  William  Steele  Grey,  for  ap- 
pellant.    Harold  Swain,  for  respondent 

PE:r  curiam.  Judgment  affirmed,  with 
costs. 

CULLEN,  C  J.,  and  EDWARD  T.  BART- 
LBTT, HAIGHT,  VANN.  WEBNER,  WIL- 
LARD  BARTLETT,  and  CHASE,  JJ.,  concur. 


KNICKEBBOCKER  TRUST  CO.,  Respond- 
ent V.  O'ROURKE  ENGINEERING  CONST. 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  Nov.  10,  1908.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (120 
App.  Div.  880,  105  N.  Y.  Supp.  1125),  entered 
Jul^  2,  1907,  affirming  a  jnd^ent  in  &vor  of 
plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  tor  a  new  trial  in  an  action 
to  recover  rent  -alleged  to  be  due  under  a  cer- 
tain lease.  L.  Laflin  Kellogg  and  Franklin 
Nevius,  for  appellant.  Herbert  Barry  and  Juli- 
an C.  Harrison,  for  respondent 

PEB  CUBIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GBAY.  EDWARD  T. 
BABTLETT,  HAIGHT,  WERNER.  WIL- 
LARD  BARTLBTT,  and  HISCCK3K,  JJ.,  con- 


KORN,  Appellant  v.  CAMPBELL,  Itespond- 
ent  (Court  of  Appeals  of  New  York.  Oct  23, 
1908.)  No  opinion.  Motion  for  reargument 
denied,  with  SIO  coats.  See  192  N.  Y.  190.  85 
N.  E.  687. 


LAWRENCB  7.  CHRISTLIEfB  et  al. 
(Court  of  Appeals  of  New  York.  Nov.  25. 
loos.)  Motion  for  Judgment  by  default  with 
costs  and  a  penalty  for  delay,  on  appeal  crom  a 
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jndgment  of  On  Appellate  DiviBion  of  the  Sn> 

?>reme  Court  in  the  Second  Judicial  Department 
120  Avp.  DiT.  881,  106  N.  T.  Sum).  1126),  en- 
tered jnne  17,  1907,  affirming  a  judtrment  m  fa- 
vor of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  roods  sold  and  delivered. 
Morria  X  Hirsch,  for  tne  motion. 

PER  CUBIAM.  Motion  granted,  and  iadg- 
ment  affirmed,  with  costs  bv  default,  with  10 
per  cent,  damages,  under  lobdivision  5  of  sec- 
tion 3251  of  the  Code  of  Civil  Procedure. 


LBVIN  T.  HILI<  et  al.  (Court  of  Appeals  of 
New  York.  Oct  23,  190&)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(117  App.  Div.  472,  102  N.  Y.  Supp.  TOO),  en- 
tered February  11,  1907,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Specul  Term  in  an  action 
to  recover  an  amount  paid  as  consideration  for 
the  assignment  of  a  contract  for  the  sale  of  cer- 
tain real  property.  Benjamin  O.  Paakus,  for 
appellant  William  R.  Roae.  Williara  Gold- 
sacker  and  Henry  M.  Flateau,  for  respondent 
Harry  Iievin. 

PDB  CURIAM.  Judgment  affirmed,  with 
costs. 

GULLEN,  O.  X,  and  EIDWARD  T.  BART- 
LHTT,  HAIGHTjVANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  CHASE,  JJ.,  con- 
cur. 


LITE,  Respondent,  v.  FIREMEN'S  INS.  GO. 
OF  NEWARK,  NEW  JERSEY,  Appellant 
(Court  of  Appeals  of  New  York.  Nov.  10, 
1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (119  App.  Div.  410,  104 
N.  Y.  Supp.  484),  entered  May  17,  1907,  re- 
versing a  jndgment  in  favor  of'  defendant  en- 
tered ui>on  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  and  granting  a  new  trial 
in  an  action  to  recover  on  a  policy  of  fire  in- 
surance. William  D.  Murray,  for  appellant. 
Benjamin  Patterson  and  Oeorge  Bell,  for  re- 
spondent 

PER  CURIAM.  Older  afflimcd,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CUIiLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT,  HI800CK, 
and  CHASE,  JJ.,  concur. 


LOWERY,  Awellant  v.  HUNTINGTON 
LIGHT  &  POWER  CO.,  Respondent  (Court 
of  Appeals  of  New  York.  Nov.  10,  1906.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (121  App.  Div.  246,  106  N.  Y. 
Supp.  862),  entered  August  2,  1907,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a 
dlsauBsal  of  the  complaint  by  the  court  at  a 
Trial  Term  m  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  received  through 
defendant's  negligence.  Herbert  C.  Smyth, 
Frederick  C.  Scofleld,  and  P.  Henry  Delehanty, 
for  appellant  Alfred  A.  Wheat  and  Frank  A. 
Oaynor,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT. 
WERNER,  WILLARD  BARTLETT,  and 
HISCOCK,  JJ.,  concur.  EDWARD  T.  BART- 
LETT, J.,  not  voting. 


In  le  McMillan.  (Court  of  Appeals  of 
New  York.  Nov.  24,  1908.)  Appeal  from  an 
order  of  the  Appellate  Diviston  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (126 
App.  Div.  166,  110  N.  Y.  Supp.  622),  entered 


May  8,  1908,  which  reversed  a  judgment  of  the 
Livingston  County  Court  settling  the  accounts 
of  Luna  A.  McMillan,  as  committee,  and  di- 
recting distribution  of  the  estate  of  the  incom- 
petent herein.  E2dwin  A.  Nash,  Kidder  M. 
Scott,  and  George  W.  Atwell,  for  appellants. 
George  B.  Adams  and  Lockwood  R.  Doty,  for 
respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  Spring,  J.,  below.  

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  HISCOCK. 
and  CHASE,  JJ.,  concur. 

In  re  MANSKE.  ((Tourt  of  Appeals  of  New 
York.  Nov.  17,  190&)  Motion  to  dismiss  ap- 
peals from  orders  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (121  App.  IMv.  919,  106  N.  Y.  Supp. 
1136;  124  App.  Div.  916,  108  N.  Y.  Supp. 
1140),  entered,  respectivelv,  October  18,  1907, 
and  January  17,  1908,  which  modifled,  and  af- 
firmed as  modified,  a  decree  of  the  Kings  Coun- 
ty Surrogate's  Court  settling  the  accounts  of 
the  administratrix  herein.  The  motion  was 
made  upon  the  grounds  that  the  notices  of  ap- 
peal were  defecave  and  that  the  parts  of  the 
orders  attempted  to  be  appealed  from  were  not 
appealable  to  the  Court  of  An>eals.  Joseph 
Ullman,  for  Oie  motion.  Bdwaird  C.  Graves,, 
opposed. 

PER  CURIAM.  Motion  granted,  and  ap- 
peals dismissed,  with  costs  and  $10  costs  of  mo- 
tion. 


MBTTLER  et  at.,  Bespondents,  v.  WUN- 
DERLICH,  Appellant  (Court  of  Appeals  of 
New  York.  Oct  23,  1908J  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (120  App.  Div.  888,  106  N.  Y.  ^p. 
1181),  entered  Jnne  7,  1907,  which  affirmed  a 
jndgment  in  favor  of  plaintifn  entered  upon  the 
report  of  a  referee  in  an  action  to  recover  for 
labor  and  materials  furnished.  Rolland  Read 
Rasquin,  for  api>ellant  Bdwin  Blumensttelt 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN.  WBSINER,  WIL- 
LARD BARTIiBxT.  and  OHASB^  JJt  con- 


MILLBSR,  Respondent  v.  GAB  TRUST  INV. 
CO.,  Appellant  (Court  of  Appeals  of  New 
York.  Oct  20,  1906.)  Appeal  from  a  jndg- 
ment of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Jndidal  Depart- 
ment (120  App.  Div.  442,  106  N.  Y.  Supp.  6). 
entered  June  20,  1907,  affirming  a  judgment  in 
favor  of  plaintiCr  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  without  a  jury  in  an  ac- 
tion to  recover  on  a  written  contract.  H.  V. 
Rutherford  and  James  Dunne,  for  appellant 
John  A.  Dutton,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  wiUi 
costs. 

CULLEN,  G.  X,  and  EDWARD  T.  BART- 
LETT, HAIGHT.  VANN,_WERNER,  WIL- 
LARD BARTLEOrr,  and  CHASE,  JJ.,  eoncnr. 


MILLER,  et  aL,  Appellants,  t.  HARRIS, 
Respondent  (Court  of  Appeals  of  New  York. 
Nov.  17,  1906.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (126  App.  Div.  922,  110  N.  Y.  Supp. 
1138),  entered  in  April.  1908,  affirming  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dis- 
missal of  the  complaint  by  the  court  at  a  Trial 
Term.    The  motion  was  made  upon  the  grounds 
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that  no  QnesAon  of  law  1>  InvoWed  and  the 
only  exceptions  appealing  in  the  record  are 
frivolona.  Ezelciel  Fixman,  for  the  motion. 
Otto  G.  Wiemm,  Jr.,  opposed. 

PER   CURIAM.     Motion  denied,   with  |I0 
costs. 


In  re  MILLS  et  aL  (Court  of  Appeals  of 
New  York.  Nov.  10,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (123 
App.  Div.  730, 110  N.  Y.  Supp.  314),  entered  May 
18,  1906,  which  modified,  and  affirmed  as  modi- 
fied, an  order  of  the  Special  Term  directing  the 
disposition  of  certain  securities  in  the  posses- 
sion of  the  assignee  of  the  bankrupt  firm  of 
Mills  Bros.  &  Co.  Herbert  Noble,  for  appellant 
Henck.  Theodore  F.  Humphrey,  for  appellant 
Townsend.    Willard  V.  Taylor,  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

OULliEN,  C.  J.,  and  EDWARD  T.  BART- 
LEOT,  HAIGHT.  VANN,  WERNER,  HIS- 
OOCX:,  and  CHASE,  JJ.,  concur. 


MOEST  et  al..  AppeUants,  v.  CITY  OF  BUF- 
FALO et  al..  Respondents.  ■  (Court  of  Appeals 
of  New  York.  Oct.  20,  ldO&)  Appeal  from  an 
order  of  the  Appellate  Division  or  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (lltf 
App.  Div,  657,  101  N.  Y.  Supp.  996),  entered 
Decemlter  28,  1906,  which  reversed  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  and 
granted  a  new  trial  in  an  action  to  recover  for 
the  death  of  plaintiffs'  ititestate  alleged  t°  Ii^^e 
occurred  through  the  negligence  of  the  defend- 
ants. Walter  P.  Hofheins,  for  appeUants.  Na- 
thaniel W.  Norton  and  Louis  E.  Desbecker,  for 
respondents. 

PER  CURIAM.  Order  affirmed,  arid  judg- 
ment absolute  ordered  against  appellants  on  the 
stipulation,  with  costs  in  all  courts,  on  opinion 
below, 

CULLEN,  6.  X,  and  EDWARD.  T.  BART- 
LETT,  HAIGHT.  WERNER,  WILLARD 
BARTLETT,  and  CHASER  JJ.,  concur. 
VANN,  J.,  not  voting. 


NEWELL,  Respondent,  ▼.  NEWELL  st  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
Oct  6,  1908.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (123  App.  Div.  912,  108  N.  Y.  Supp. 
1141).  entered  January  8,  1908,  which  affirmed 
an  interlocQtoiy  judgment  of  Special  Term  set- 
ting aside  a  will  and  deed  and  directing  a  sale 
of  certain  real  property.  The  motion  was  made 
upon  the  grounds  that  the  order  appealed .  from 
does  not  finally  determine  the  action,  but  is  in- 
terlocutory only,  and,  therefore,  not  appealable ; 
permission  to  appeal  not  having  been  obtained. 
William  8.  Steams,  for  the  motion.  Robert  J, 
Cooper,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
.dismissed,  without  costs. 


NIAGARA  WOOD  WORKING  CO.,  Re- 
spondent. V.  JUMEL  REALTY  &  CONSTRUC- 
TION CO.  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Nov.  10,  1008.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (119  App.  DJv.  022,  105  N.  Y.  Snpp. 
1133),  entered  May  28,  1907,  affirming  a  Judg- 
ment in  favor  of  plaintiff  entered  npon  a  ver- 
dict directed  by  the  court  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  recover 
for  goods  acrid  and  delivered.    3.  Charles  Wesch- 


ler  and  Sol  RothacUId,  for  attpelUinta.  O.  D. 
Jndson,  for  respondent. 

PER  CURIAM.  Judgment  afBrmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT.  HilGHT,  WBBNBR.  WIL- 
LARD BARTLETT.  and  HISOOCK,  JJ.,  con- 
cur. 


O'CONNOR.  Appellant  ▼.  BURGABD.  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Nov.  10,  190a)  Appeal  from  an  order  of  the 
Appellate  Division  ot  the  Sunieaie  Court  in  the 
Fourth  Judicial  Department  (117  App.  Div.  918, 
102  N.  Y.  Supp.  1144),  entered  January  1& 
1907,  sustaining  defendant's  exception*  ordered 
to  be  heard  in  t£e  first  instance  by  the  Appellate 
Division  and  granting  a  motion  fw  a  new  trial 
in  an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  received  through  dsendant'e 
negligence,  the  trial  of  which  had  resulted  in  a 
verdict  for  plaintiff.  Frank  C  Ferguson,  for 
appellant    Charles  Diebold,  Jr.,  for  respondent 

PER  CURIAM.  Order  affirmed,  and  jn^ 
ment  absolute  ordered  against  impellent  on  the 
stipulation,  with  costs  in  all  courts. 

CULLEN,  0.  J.V  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER.  WIL- 
LARD BARTXdlTTV.pod  HISCOOK.  JJ.,  con- 
cur. 


O.  J.  GUDB  CO.,  Appellant  ▼.  REISER, 
Respondent.  (Court  of  Appeals  of  New  York. 
Nov.  10,  1908.)  Apraeal  from  a  jndonent  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (117  App.  Div,  910, 
102  N.  Y.  Supp.  1144),  entered  January  28^ 
1907,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  :diamissal  of  the  cont- 
plaint  by  the  court  oa  trial  at  Special  Term  in 
an.  action  to  restrain  the  defendant  from  inter- 
fering with  certain  alleged  advertising  privilegea 
of  the  plaintiff  on  certain  premises.  A.  8.  Gil- 
bert, Julius  M.  Mayer,  and  Francis  Gilbert  for 
appellant    Paul  Aimitage,  for  respondent 

PER,   CURIAM.      Judgment   affirmed,    with 

000  tB« 

OULLBN,  a  Ji,  and  GRAY,  TANN.  WERN- 
ER, WILLARD  BARTLETT,  HISOOCK,  and 
OHASE,  JJ.,  concur. 


O'NEILL  et  al..  Respondents,  T.  CAMP- 
BELL, Appellant  et  al.  (Court  of  Appeals  of 
New  York.  Nov.  10,  1908J  Appeal  from  a 
judgment  ot  the  Appellate  Divisioh  of  the  Su- 
preme Court  in  the^iiet  Judicial  Department 
(118  App.  Div.  64,  103  N.  Y.  Supp.  150),  enter- 
ed May  17,  1907,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court 
on  trial  at  Special  llerm  in  an  action  to  fmre- 
close  an  attorney's  lien.  William  J.  Moran  and 
Frank  Vemer  Johnson,  for  appellant  Tbomas 
J.  O'Neill  and  Joseph  A.  Shay,  in  pro.  per, 

PER  CURIAM.  Judgment  reversed,  and  new 
trial  granted,  costs  to  abide  event  on  dissenting 
opinion  of  Ingraham,  J.,  below. 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  HAIGHT,  WERNER.  Wn*- 
LARD  BARTLETT.  and  HI800CE,  JJ.,  con- 
cur. 


PACIFIC  COAST  BORAX  CO..  Respondent. 
▼.  WARING,  Appellant  (Court  of  Ajweala  of 
New  YoriL  Nov.  24,  180&)  Motion  to  diamiaa 
an  appeal  from  a  judgment  of  the  Awellate  Di- 
vision of  the  Supreme  Court  in  the  second  Ju- 
dicial Department  (112  N.  Y.  Supp.  468),  enter- 
ed October  13,  1908,  afBrming  a  judgment  in 
favor  of  jtlaintiS  entered  upon  a  verdict  and  aa 
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order  denying  a  motion  for  k  new  Mai  in  an 
action  for  couveision.  The  motion  was  made 
qp6n  the  grounds  that  tlfe  Appellate  Division 
bad  unanimously  directed  that  the  verdict  was 
silpported  by  the  evidence  and  tliat  no  questions 
(rf  law  were  presented  for  review;  the  txeep- 
tlons  l>elng  frivolous.  Godfrey  Goldmark,  for 
the  motion.  Herbert  H.  Qil>bs,  opposed. 
.PER  CURIAM.  Motion  denied,  with  |10 
costs. 


PARAGON  PLASTER  C6.,  Respondent,  ▼. 
CBUOIBIja  STHBI/ CO.  OP  AMERICA,  Ap-' 
pellant.  (Oonrt  of  Appeals  of  New  York.  Oct. 
6,  1908.)  Appeal,  by  permission,  from  an  or- 
der of  the  AppieUiite  Dtvlaion  of  -  the  Supreme 
Court  in  the  Fourth  Jodiclal  Diepartmenf;  (126 
App.  Div.  ^  111  N.  T.  Suppw  1138),  enigied 
May  27,  1908,  which  reyersed  an  order  of  Spe- 
cial Tern  granting  an  additional  allowance.. 
Cliarles  W.  Andrews,  for  appellant  F.  T.  Mil-, 
ler,  for  respondent. 
.  PER  CURIAM.    Appeal  dismissed,  with  costs^ 

CULLBN,  C  J.,  and  EDWARD  T.  BARIV 
LBT^  HAIOHT,  VANNj  WERNER,  HIS- 
COCE:.  and  CHASE,  JJ.,  eoncnr. 


PENN   AMERICAN   PLATE   GLASS   CO., 

Respondent,  v.  RUGG,  Appellant.  (Court  of 
Ameais  of  New  Tork.  Nov.  10,  1908.)  Ap- 
peal from  a  Judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (121  App.  Div.  893.  105  N.  T. 
Snpp.  1135),  entered  July  15.  1907,  affirming  a 
lodgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the-  court  at  a  Trial  Term,  a  Jury 
having  l>een  waived,  in  an  action- to  recover  od 
a  promissory  note.  Jotm  D:  L^n,  for  appelf 
lant.    Willard  W.  Sapersten,  for  respoadent. 

PER    CURIAM.      Judgment .  affirmed,    with 
costs. 

•CULLEN,  O.  3..  and  GRAY,  EDWARD  T- 
BARTLBTfeHAIGHT,  WERNER.  WIL- 
LARD hARTLWrr,  and  HISGOOK,  JJ.,  con- 
cur. 


PEOPLE,  Respondent,  v.  BLAKE,  Appellant. 
(Court  of  Appeals  of  New  Tork.  Oct.  20. 1908.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the' Supreme  Court  in  the  I^rst  Judicial  De- 
partment (121  App.  Div.  613.  106  N.  T.  Snpp. 
819),  entered  October  25,  1907,  which  affirmed  a 
judgment  of  the  Court  of  General  Sessions  of 
the  Peace  in  the  Connty  of  New  York  rendered 
upon  a  verdict  convicting  the  defendant  of  a 
violation  of  sections  364,  438,  and  438a  of  the 
Penal  Code.  James  W.  Osborne  and  Cliarles  J. 
Nehrbas,  for  appellant.  William  Travers  Je- 
rome, Dist.  Atty.  CRot)ert  C.  Taylor,  of  coun- 
sel), for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed, upon  the  nonnd  that  no  question  as  to 
the  statute  of  limitations  was  sufficiently  raised 
upon  the  trial. 

(3ULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT.  VANN.  WERNER,  WIL- 
LARD BARTLETT,  and  CHASE,  JJ.,  concur. 


PEOPLE,  Appellant,  v.  DUPTY-McINNER- 
NEY  CO.,  Respondoit.  (Court  of  Appeals  of 
New  York.  Nov.  10,  1908.)  Appeal  from  a 
Judgment  ot  tlie  Appellats  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(122  App.  Div.  336,  106  N.  Y.  Snpp.  878),  en- 
tered January  4,  1908,  in  favor  of  defendant  up- 
on the  submission  of  a  controversy  under  sec- 
tion 1279  of  the  Code  of  Civil  Procedure  as  to 
whether  the  original  issue  to  subscribers  of  stodc 
m  a  corporation  is  liable  to  tax  under  the  stock 


transfer  tax  la^.  ^ffiam  8.  Jackson.  Att^. 
Gen.  (Timothy  I.  IMllon,  of  counsel),  for  Gm- 
People.     James  Breck  PerUns,  for  respondent: 

PE3R  CURIAM.  Judgment  affirmed,  witb 
costs,  on  opinion  twiow. 

CULLEN,  C. jJ.,  and  GRAY,  VANN,  WER- 
NER, WILLftRD  BARTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 

PEOPLE  T.  ENIOEERBOCKEB  TBUKP 
00.  (Onrt  of  Appeals  of  New. York.  Nov.  IT, 
1908.)  Motion .  to  dismifis^  aq .  appeal  from  aa 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (111 
N.  Y.  Snpp.  21,  entered  June  5,  1908,  which 
modified,  and  affirmed  as  modifii^  B-n  order  of 
Special  Term  fixing  provisionally  the  compen<> 
sation  of  the  temporary  receivers  herein.  Th* 
motion  was  Biade  upon  the  grounds  that  the- 
Court  of  Appeals  has  no  jurisdiction  to  review 
the  order  appealed  from,  that  the  said  order  tVas 
discretionary,  and  that  no  question  of  law  wa» 
involved  that  could  lie  reviewed.  Oharles  P. 
Williams  and  Charles  H.  Tnttle,  for  the  motion;' 
Alton  B.  Parker,  opposed. 

PER  CURIAM.  Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  coats  of  motion, 
on  the  ground  that  the  orders  of  the  Special 
Term  and  Appellate  DivisioQ  are  provisional 
only,  without  tntimatine  ai^  opinion  on  the 
question  whether  the  order  of  the  Appellate  Di- 
vision would  la  any ,  aspect  1>e  appealable  t» 
this  court 


PEOPLE  «  rel.  AMERICAN  AGRICUL- 
TURAL CHEMICAL  CO.,  Appellant,  v.  PO- 
LICE COURTOP  CITY  OP  ROCHESTER  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  Oct.  20,  1908.)  Appeal  &om  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 


in  the  Fourth  ^Judicial  Department  (127  App. 
Div.  945,  111  U.  Y.  Sunp.  1135),  entered  July 
7.  1906,  which  affirmed  an  order  of  Special 
Term  denying  an  application  for  a  writ  of  pro- 
Iiibition  to  restrain  the  police  court  of  the  city 
of  Rochester  from  trying  a  criminal  proceeding 
pending  in  that  court  against  the  relator.  Hor- 
ace McGuire,  for  appellant.  W.  W.  Webb, 
Corp.  Counsel  (John  M.  Stall,  of  counsel),  for 
resiwndents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  HIS- 
COCE:,  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  r«L  BEAUDOIN,  Respondent,. ts 
BBAUDOIN  et  al..  Appellants.  (Court  of  Ap- 
peals ot  New  York.  Oet.  20,  1908.)  Appeal 
from  an  order  of  the  Appellate  Division  of  thft 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (126  App.  Div.  505,  110  N.  Y.  Supp.  59i9, 
entered  May  23,  1908,  which  reversed  an  order 
of  Special  Term  dismissing  a  writ  of  habeas 
corpus  obtained  by  the  plaintiff  in  a  proceeding 
to  obtain  possession  of  her  infant  son.  Lyman 
Jenkins  and  J.  A.  Kellogg,  for  appellants.  J. 
D.  Trumbull  and  J.  Edward  Singleton,  for 
rtspondent 

PER  CURIAM.    Order  affirmed,  vrith  costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, VANN,  WERNER.  HISCOOK,  and 
CHASE,  JJ.,  concur.     HAIOHT,  J.,  absent. 


PEOPLE  ex  rel.  CONSOLIDATED  GAS 
CO.  OP  NEW  YORK,  Appellant,  v.  WELLS 
et  al..  Respondents.  (Court  of  Appeals  ot  New 
York.     Oct.  20,  1908)    Appeal  fnm  an  order 
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of  the  Apellate  DItMob  of  th*  Supreme  CSonrt 
in  the  Fuit  Judicial  Department  (126  4pp.  Div. 
M4.  Ill  N.  Y.  Snpp.  US5),  entered  June  12, 
1908>  which  afBrmed  an  order  of  Special  Term 
(54  Ifirc.  Bep.  822,  105  N.  Y.  Snpp.  100(9 
confirming  aneatments  of  real  property  of  the 
relator  for  pnrpoae*  of  taxation.  John  A.  Oar- 
▼er,  for  appellant  X'randa  K.  Pendleton,  Corp. 
Counari  (Gavid  Romaev  and  Ckirtia  A.  Petera^ 
of  connael),  for  resirandenta. 

PEOt  ODRIAM.    Order  affirmed,  with  coat*. 

CULIiDN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER.  HIS- 
OOQK,  and  CHASE,  JJ.,  concor. 


PEOPIiB  ex  rd.  DOLE,  ReapondenL  v. 
TOWN  BOARD  OF  TOWN  OF  HAMBURG, 
Appellant.  (Court  of  Appeala  of  New  York. 
Oct  20,  1008.)  Appeal  from  an  order  of  the  Ap- 
pellate Diviiion  of  the  Supreme  Conrt  in  the 
Fourth  Judicial  Department  (127  App.  Dir. 
9^  111  N.  X.  Supp.  1135),  entered  July  7, 
1908,  whldi  affirmed  an  Order  of  Special  Term 
grantins  a  motion  for  a  peremptory  writ  of 
mandamus  to  compel  the  defendant  to  com- 
mence  condemnation  proceedinga  asainat  the  re- 
lator. Edward  Hance  Letchwortn,  for  appel- 
lant   Thomaa  R.  Stone,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  coats, 
en  the  opinion  of  Hairht,  J^  in  Smith  v.  Boston 
*  Albany  R.  Co.,  181  N.  T.  132,  73  N.  E.  679. 

CUMJBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIQHT,  VANN,  WERNER,  HI8- 
QOCE^  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  ECKB3RS0N,  Respondent, 
T.  BOARD  OF  EDUCATION  AND  TRUS- 
TEES OF  SCHOOL  DIST.  NO.  1  OF  TOWN 
OF  HAVERSTRAW  et  al.,  Appellanta.  (Ciourt 
of  Appeals  of  New  York.  Oct  IS,  1908.)  Ap- 
peal from  an  order  of  the  i^mellate  Division  of 
the  Supreme  Court  in  tlie  Second  Judicial  De- 
partment (120  App.  Dir.  414,  110  N.  Y.  Supp. 
76^,  entered  May  13,  1008,  which  reversed  on 
certiorari  the  proceedinn  of  the  defendant  trua- 
tees  in  refusing  to  audit  certain  claims  of  the 
relator  and  directed  them  to  reconvene  and  to 
audit  such  claims.  William  McCauley,  for  ap- 
pellanta.   Ralph  B.  Prime,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

(JULLEN,  C.  Jm  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  HIS- 
OOCK,  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  GORMAN,  Appellant  v. 
BELL  et  al.,  Police  Com'f«,  Respondents. 
(Court  of  Appeals  of  City  of  New  York.  Oct 
13,  1906.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  DeiMLrtment  (125  App.  Div.  209, 
109  N.  Y.  Supp.  90),  entered  March  19,  1906, 
whidi  confirmed  an  order  of  the  defendants  dis- 
missing the  relator  from  the  police  force  of  the 
city  of  Yonkers.  William  A.  Walsh,  for  appel- 
lant    Thomas  F.  Curran,  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEJN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WE^INBR,  HIS- 
OOC£:«  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  HEALISY,  Appellant,  v. 
BINGHAM,  Police  Com'r,  Respondent  (Conrt 
of  Appeals  of  New  York.  Oct  20,  1908.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
Kcnt  (126  App.  Div.  946^  111   N.  Y.   Supp. 


1189,  entered  June  12,  190i^  wUch  Sanigaed  a 
writ  of  certlcwari  and  affirmed  the  proceedings 
of  the  defendant  in  icdudiig  tlia  rdator  from 


the  rank  of  sergeant  to  tliat  of  patrolman  is 
the  police  foioe  of  the  city  <^  New  York.  Ju- 
lius M.  Mayer  and  A  8.  Gilbert,  for  appellant. 
Francis  K.  Pendleton,  Corp.  Goonael  (Tneodon 
Gonnolv  and  Royal  B.  T.  Riggs,  of  oounael),  for 
respondent 

PER    CURIAM, 
costs. 


Order    affirmed,    withoot 


CULLDN,  O.  JL  and  BDWAIO)  T.  BART- 
LETT,  VANN,  WERNER,  HISCJOCK,  and 
CHASBk  JJ.,  concor.    HAIGHT,  J.,  ahaent 


PEOPLE  ex  rel.  HEFFERNAN,  Respondeat, 
V.  DEALY,  Mayor,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct  20,  1908.)  Appeal 
from  an  order  of  the  Appellate  Division  <«  th« 
Supreme  Court  In  the  Third  Judicial  Depart- 
ment  (127  App.  Div.  933,  111  N.  Y.  St^ 
1136),  entered  June  28,  19(»,  which  affirmed  an 
order  of  Special  Term  grannng  a  motion  for  a 
neremptwy  writ  of  mandamus  to  compel  tha 
defendant  to  sign  a  certain  warrant  on  uie  dt7 
treasurer  in  favor  of  reUtor.  A,  M.  Mills  and 
J.  H.  Dealy,  for  appellant  Oharles  &  Nlsbs^ 
for  respondent 

PER  (3URIAM.    Order  affirmed,  with  eoata 

OULLEN,  a  J.,  and  EDWARD  T.  BAR1V 
LETT,  HAIGHT,  VANN,  VTERNEB,  HIS- 
COCK,  and  CHASE,  JJ..  ooncnr. 


PEOPLE  «x  rel.  JAMAICA  WATER  SUP- 
PLY CO.  V.  STATE  BOARD  OF  TAX  OOBfr 
MISSIONERS.  (Court  of  Appeals  of  Now 
York.  Nov.  17,  1008.)  Motion  to  dismiss  aa 
appeal  from  an  order  of  the  AppelUte  Divisioa 
of  the  Supiem*  Court  in  the  Third  Judicial  D«> 
partment  (112  N.  Y.  Supp.  892).  entered  October 
7,  1906,  which  reversed  an  order  of  Special 
Term,  confirming  an  aaseasment  against  the  v- 
lator's  special  franchises  and  directed  a  reassess- 
ment The  motion  was  made  upon  the  ground 
that  the  order  of  the  Appellate  Divialon  was  not 
appealable  to  the  Court  of  Appeals.  F.  H.  Vaa 
Vechten,  for  the  motion.  Francis  K.  Pendleton, 
Corp.  (Counsel  (David  Rumsey  and  Chirtis  A. 
Peters,  of  counsel),  opixwed. 

PER  CURIAM.     MotioB   denied,   with  $10 


PEOPLE  ex  rel.  LALLT  et  al..  Respondeat^ 
V.  NEW  YORK  CENT.  &  H.  R.  R.  CO.,  Appel- 
lant (Court  of  Appeals  of  New  York.  Nov. 
24,  IQm.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Omrt  in  the  Seo 
ond  Judicial  Department  (111  N.  Y.  Supp.  1189), 
entered  June  9,  1908,  which  affirmed  an  order 
of  Special  Term  granting  a  motion  to  amend  a 
final  order  on  an  applicatioB  for  an  altemativa 
writ  of  mandamna  by  adding  thereto  a  provision 
allowing  the  relator  costs  and  disbnrsemanta 
George  H.  Walker  and  Ira  A.  Place,  for  appel- 
lant   Lavlnia  Lally,  for  respondents. 


PER  CURIAM.    Appeal  diamissed,  with  ( 
OULLEN,    O.    J.,    and    GRAY,    HAIGHT, 

VANN,  WILLARD  BARTLBTT,  HISOOOK. 

and  CHASE,  JJ.,  concur. 


PEOPLE  ex  teL  McOARREN,  Respondaa^ 
V.  DOOLING  et  aL,  Appellants.  (Court  of 
Appeals  of  New  York.  Oct  13,  1908.)  Appeal 
from  an  order  of  the  Appellate  Division  of  th« 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (128  Apo.  Div.  1,  112  N.  Y.  Snpp.  71>, 
entered  July  28,  1906,  which  zevcxMd  aa  ardar 
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of  Special  Term  (CO  Misc.  Bep.  132,  112  N.  T. 
Supp.  67)  denying  a  motion  for  a  peremptory 
writ  of  mandamus  to  compel  the  defendants  to 
select  and  appoint  election  ofiScials  from  the 
list  filed  by  tlie  petitioner  as  chairman  of  the 
execntive  committee  of  the  Democratic  county 
committee  of  Kings  county,  and  granted  such 
motion.  James  C.  Church,  for  appellants  De- 
laney  and  others.  Francis  K.  Pendleton,  Corp. 
Counsel  (Theodore  Connoly '  and  Terence  Far- 
ley, of  counsel),  for  other  appellants.  Isaac  M. 
Kapper,  for  respondent. 

PER  CURIAM.    Order  afBrmed,  with  costs. 

CULUEN,  C.  J.,  and  BDWARD  T.  BART- 
LETT,  VANN..  WERNER,  HISCOCK,  and 
chase;  JJ.,  concnr.    HAIGHT,  J.  absent. 


PEOPLE  ex  rel.  NEW  YORK  CENT.  & 
H.  R.  R.  Co.  T.  PUBLIC  SEaiVICB  COM- 
MISSION OF  SECOND  DISTRICT  et  al. 
(Court  of  Appeals  of  New  York.  Not.  24, 
1908.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Third 
Judicial  Department  (126  App.  DIt.  938,  110 
N.  Y.  Snpp.  1140),  entered  May  16,  1908,  which 
confirmed  an  order  of  the  Board  of  Railroad 
Oommissionera  gnranting  the  'application  of  the 
respondent  herein  for  a  certincate  of  public 
convenience  and  necessity  under  section  69  of 
the  railroad  law  (Laws  1895,  p.  317,  c  645). 
Alfred  L.  Becker,  for  appeolant.  Daniel  J. 
Kenefick,  for  respondent. 

PER  <3URIAM.    Order  affirmed,  with  costc 

OULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BABTLETT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  PBICB,  Appellant,  t. 
BINGHAM.  Police  Com'r,  Respondent  (Cionrt 
of  Appeals  of  New  York.  Oct  20,  1906.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Jndidal 
Department  (126  App.  Div.  722,  110  N.  Y. 
Snpp.  186),  entered  April  24,  1906,  which  re- 
versed an  order  of  Special  Term  granting  a 
motion  for  an  alternative  writ  of  mandamns 
directing  the  defendant  to  restore  the  relator 
to  duty  on  the  police  force  of  the  city  of  New 
York  or  to  ahow  cause  for  his  fallare  ao  to 
do.  Edmund  F.  Driggs,  (or  appellant  Frau- 
ds K.  Pendleton,  Corp.  Connsel  (James  D. 
Bell,  of  counsel),  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

OULLEN,  O.  J.,  and  EDWARD  T.  BAET- 
LBTT.  VANN,  WERNER,  HISCOCK,  and 
CHASE,  JJ.,  concur.    HAIGHT,  J.,  absent 


PEOPLE  ex  rel.  REITH,  Respondent,  v. 
HAYES,  l<<ire  Com'r,  Appellant  (Court  of 
Appeals  of  New  York.  ()ct  20,  1008.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  In  the  Second  Judicial 
Department  (127  App.  Div.  6,  111  N.  Y.  Snpp. 
270),  entered  June  5,  1908,  which  annulled  on 
certiorari  a  determination  of  the  defendant  dis- 
missing the  relator  from  the  fire  department 
of  the  ci^  of  New  York  and  restored  said  re- 
lator to  hu  formerposition,  with  back  pay  and 
interest  thereon.  Francis  K.  Pendleton,  Corp. 
Connsel  (James  D.  Bell,  of  counsel),  for  appel- 
lant. Jacob  Rouss  and  Louis  J.  Grant,  for  re- 
spondent 

PER  CURIAM.    Order  affirmed;  with  costs. 

EDWARD  T.  BARTLETT.  HAIGHT, 
WERNER,  HISCOCK,  and  CHASE,  JJ.,  con- 
cur. CULLEN,  C.  J.,  and  VANN,  i,  dissent 
a*  to  allowance  of  interest 


PERRY,  Respondent,  t.  TX>VELL,  Appel- 
lant (Court  of  Appeals  of  New  York.  Nov. 
10,  1008.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Sbpteme  Court  in  the 
Fourth  Judicial  Department  (ll9  App.  Div. 
91G  104  N.  Y.  Supp.  1137),  entered  May  13, 
1907,  affirming^  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  compel 
performance  of  an  alleged  contract  for  the  sale 
of  real  property.  C.  A.  Norton,  for  appellant. 
Ernest  C.  Olney,  for  respondent 

PER  CURIAM.  Jodgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT.  HISCOCK, 
and  CHASEs  JJ.,  concur. 


PERRY,  Respondent,  v.  VAN  NORDEN 
TRUST  CO.,  Appellant  (C!ourt  of  Appeals  of 
New  York.  Oct  20,  1908.)  No  opinion.  Mo- 
tion for  return  of  remittitur  and  for  reargu- 
ment  denied,  with  $10  costs.  See  192  N.  Y. 
189,  84  N.  B.  804. 


PITTSBURGH  AMUSEMENT  CJO^  Appel- 
lant, V.  FERGUSON,  Respondent  (Court  of 
Appeals  of  New  York.  Nov.  10,  1908.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (116  App.  Div.  241,  101  N.  Y.  Sapp. 
217),  entered  November  14,  1906,  afflrming  a 
jad^ent  in  favor  of  defendant  entered  upon 
a  dismissal  of  the  compli^t  by  the  oonrt  on 
trial  at  Special  Term  in  an  action  to  oonuiel 
defendant  to  execute  and  deliver  to  j^aintilf  a 
certain  lease.  Walter  S.  MacGregor,  Herman 
Fromme,  and  Arnold  Gross,  for  appellant 
Frank  E.  Blackwell  and  James  K.  Symmers, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  Jm  and  GRAY,  VANN,  WBR- 
NEBjWILLARD  BARTLEtT,  HISOOOK, 
and  CHASE,  JJ.,  concnr. 


POOL,  Appellant,  r.  BENTS,  Bespondent 
(Court  of  Appeals  of  New  York.  Nov.  10, 
1908.)  Appeal  from  a  Judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (119  Aw.  Div. 
919.  106  N.  Y.  Snpp.  1138),  entered  May  24, 
1907,  affirming  a  jucbment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to 
recover  on  contract  I.  B.  Breen,  for  appe- 
lant Delos  M.  CoBgrove  and  John  Conboy, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  GRAY,  VANN.  WER- 
NER, WILLARD  BARTI^TT,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


REYNOLDS,  Appellant,  r.  BINGHAM.  Po- 
lice Com'r,  Respondent.  (Ckiurt  of  Appeals  of 
New  York.  Oct.  13,  1908.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  In  the  Second  Judicial  Department  (126 
App.  Div.  280,  110  N.  Y.  Snpp.  520),  entered 
May  1,  1906,  which  reversed  an  order  of  the 
Special  Term  granting  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  defend- 
ant to  reinstate  the  petitioner  In  the  position 
of  captain  in  the  police  dej^rtment  of  the  dtr 
of  New  Toric.   Frank  B.  York,  for  appellant 
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Francis  K.  Pendleton,  Corp.  Connsel  (7a,me<  D. 
Bell,  of  counsel),  for  respondent. 

FEB. CURIAM.    Order  affirmed,  with  costs. 

CUMilBN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN,  WERNER,  HIS- 
COCE.  and  CHASEL  JJ.,  concur. 


RIDGMjY,  Respondent,  ▼.  TALBOT,  7. 
TATLORft  CO.,  Appellant,  et  al.  (Court  of 
Appeals  of  New  York.  Nov.  17,  1908.)  Mo- 
tion to  dismiss  an  ai>peal  from  a  Judgment  en- 
tered May  5,  1908,  in  favor  of  plaintiff  upon 
an  order  of  tlie  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (128  App.  Dtv.  303,  110  N.  Y.  Supp.  065), 
which  reversed  an  order  of  the  court  at  a  Trial 
Term  setting  aside  a  verdict  in  favor  of  plain- 
tiff and  (rranting  a  new  trial,  and  reinstated 
said  veidict.    The  motion  was  made  i)pon  the 

Sound  that  the  Court  of  Appeals  lui'd  no  jnri»- 
ction,  to  entertain  the  appeal.    I.  B.  Oeland, 
tor  the  motion.    Robert  W.  Candler,  opposed. 

PER  OURLUI.  Motion  denied,  with  $10 
costs. 


BIZiEYt  Rcspoudent,  T.  OONOTNTIOUS 
BAIL  JOINT  CO.  OF  AMERICA,  Appellant. 
(Court  of-  Appeals  of  New  Yorlt.  Nov.  10, 
1908.)  App«w  from  a  imlgment  of  the  Appel- 
late Division  of  the  Sdpreme  Court  in  th« 
Third  Judicial  Department  (110  App.  Div.  787, 
87  N.  Y.  Supp.  283),  entered  January  12,  1906, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  9ew  trial  in  an  action  to  recover 
damages  alleged  to  have  been  caused  by  the 
removal  of  the  lateral  pnpport  to  certain  land. 
Samuel  Foster,  for  appellant.  John  P.  Curley, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER.- WILLARJD  BARTLETT,  and  HIS- 
OOOE,  JJ.,  concur.    CHASE,  J.,  not  sittin*. 


RISTAU,  Respondent,  v.  B.  FRANK  COE 
CO.,  Appellant  (Court,  of  Appeals  of  New 
York.  Nov.  10,  1908.)  Appeal  from  an  order 
of  the  Apellate  Division  of  the  Supreme  Court 
In  the  second  Judicial  Department  (120  App. 
Dlv.  478,  104  N.  Y.  Supp.  1050),  entered  June  7, 
1907,  wliif h  reversed  a  judsfment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  and  grant- 
ed a  new  trial  in  an  action  to  recover  for  per- 
sonal injuries  alleged  to  have  been  received 
through  defendant's  negligence.  Henry  M. 
Barle,  Alden  S.  Crane,  and  William  A.  Jones, 
Jr.,  for  appellant  Martin  S.  Lynch,  for  re- 
spondent. 

PER  CURIAM.  Order  affirmed,  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERXEB,  WIL- 
LARD  BARTLETT,  and  HISOOCK,  JJ.,  con- 
cur. 


RUTZLHR,  Respondent,  v.  GEORGE  A. 
FULLER  CO.,  Appellant  (Court  of  Appeals 
of  New  York,  Nov.  10,  1908.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  De- 
partment (120  App.  Div.  893,  105  N.  Y.  Supp. 
1141),  entered  June  27,  1907,  affirming  a  judg- 
ment In  favor  of  plaintlfi  entered  upon  the  re- 
port of  a  referee  in  an  action  to  recover  on 
contract.    W&tsOn  B.   R6!iins6n  and  Bichard 


O.  Babbage,  for  -appellant    Frederick  Holse, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  EDWARD 
T.  BARTLETT,  HAIGHT,  wmNER,  WIL- 
LARD  BARTLETT.  and  HISCOCK.  JJ.,  con- 
cur. 


SAGEHOMME,  Respondent  t.  PAUL  B; 
PUGH  &  CO.,  AppeUant;  (Court  of  Appeals 
of  New  York.  Nov.  10,.  1908.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme C^urt  In  the  First  Judicial  Department 
(lis  App.  Dlv.  90B.  99  N.  Y.  Supp.  1148X,  en- 
tered June  8,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Tttm  in  an  action  to 
restrain  the  defendant  from  building  certain 
walls  on  plaintiff's  lands.  -  Seldem  Bacon  and 
Hugh  S.  Mack,  for  appellant  Jameh  S.  Da^ 
cy,  tor  respondent 

PER  CUBIAM.  Jndgmetit  affirAted,  with 
costs. 


CULtJBN,  C.  Ja  and  GRAY.  VANN,  WER- 
NER, WILLARD  BAJRTLKTT,  hSCOOK, 
and  CHASE,  JJ.,  concur. 


SALOMON,  Respondent  T.  8PERB,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
Oct  23,  1908.)  Appeal  from  a  jndgment  of  tJie 
Appellate  Division  of  the  Supreme  Court  in  Ui» 
First  Judicial  Department  (120  App.  Div.  875, 
106  N.  Y.  Supp.  1141),  entered  June  19,  1907; 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  enforce  a  cove- 
nant against  building  on  a  certain  plot  of  land. 
C.  N.  Bovee,  for  appellant  William  AUaa 
Hoar,  tor.  respondent 

PER  CURIAM.  Judgment  affirmed,  wltb 
costs.    <         ■  ■ 

CULLEN.  C.  J.,  and  EDWARD  T.  BART- 
LETT,.  HAlGHTiVANN,  WERNER,  WIL- 
LARD BARTLETT.  and  CHASE.  JJ..  con- 
cur. 


SCHtilCHTER  et  al..  Respondents,  ▼, 
GUARANTEDB  CONST.  CO.,  Appellant 
(Court  of  Appeals  of  New  .York.  Oct  28, 
1908.)  ^Appeal  from  a  jndgment  of  the  Appel- 
late Division,  of  the  Supreme  Court  in  the 
First  Judicial  Department  (118  App.  Div.  900, 
103  N.  Y.  Supp.  1141),  entered  April  3.  1907, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
on  contract.  RolUn  Tracy  and  Charles  E.  F. 
McCann,  for  appellant  George  H.  Franooear 
and  Warren  Leslie,  for  respondents. 

PER  (CURIAM.  Jndgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  EDWARD  T,  BART- 
LETT, HAIGHT.  VANN,  WERNER,  WIL- 
LARD BABTLBTT,  and  CHASB.  JJ..  concur. 


SCHNEIDER.  Respondent  ▼•  RATNEIR, 
Appellant  et  al.  (Court  of  Appeals  of  New 
York.  Oct  20,  1908.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Di- 
vision of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (127  App.  Dlv.  91S,  111  N. 
Y.  Supp.  1143),  entered  June  10,  1908,  affirm- 
ing a  Judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for 
services.   The    motion   was   made    upon    th» 
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Svnnds  that  th«  Jadgment  of  the  Appellate 
iyiaian  was  BOt  aMteaVtble,  ^d  of  mljaie  to 
perfect  the  appeal  Dy  fiUng  the  l^vired  n- 
iuin.  Abraham  B.  Schleimer,  for  the  motion. 
A.  H.  Spiglegass,,  opposed. 

FGR  CURIAM;  Motion  granted,  with  coats. 
Mid  $10  coata  of  motion,  uniesa  appellaiit  ob- 
taina  and  enters  the  order  mentioned .  in  the 
tnemorkndam  of  Justice  Stapleton,  qtaoted  hi 
the  motion  papers  herein,  and  com^liea  there- 
with, and  also  fitea  and  servea  the  printed  cases 
ion  appeal  within  80  days,  in  which  case  mo- 
tion denied,  without  costa.  - 


SEKOfeNT,  Appellant,  t.  UVERPOOt  &  L. 
%  G.  INS.  CO.,  Respondent.  (Court  of  Appeals 
of  ?Jew  York.  Nov.  10,  1908.)  Appeal  from  a 
Judgment  of  the  Appellate  Division  of  the  Su- 
ttreme  Court  in  the  Third  Judicial  Department 
(120  App.  Div.  904,  105  N.  Y.  Snpp.  1142), 
entered  Anguat  6,  1907,  afBrmipg  a  Jndement  in 
fq.vor  of  defendant  entered  upon  a  dismissal  of 
the  complaint  by  the  court  at  a  Trial  Term  in 
kn  action  to  recover  troon  a  policy  of  fire  in- 
surance. Andrew  G.  Washbon,  for  appellant 
Ohirlft  D.  Thomas,  for  raspondent. 

PER  CCRIAM.  Judgment  reversed,  and 
new  trial  granted,  costs  to  abide  event,  ofn  au- 
thority of  same  case  (155  N.  Y.  849,  ^  N.  B. 
«85). 

CtJLLtJN,  C.  j;  ind  ECWAitD  T.  SAET- 
tETT,^  HAIGHT,  WERNER.  WIIiLARD 
BARTtETT,  and  HISCOCK,  JJ,  concur. 
GRAY,  J.,  not  toting. ' 


8HBBHAN,  Appellant,  ▼.  BOARD  OV  BD- 
CCATJON  OF  GITY  OF  NEW  YORK,  Re- 
■pondent.  .  (Coort  of -Appeals  of  New  York. 
Not.  16,  1008.)  Appeal  from  a  indnnent  of  the 
Appellate  Division  of  the  Supreme  CJourt  in  the 
Second  Judioial  'Department  (120  App.  Div. 
657.  104  N.  Y.  Supp.  1002),  entered  July  U8, 
1907,  affirming  a  jodgipent  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
viaint  .by  the  court  at  a,  Trial  Tprm  in  an  ac- 
tion to  recover  an  amonnt  claimed  to  be  due 
plaintitF  for  services  as  teacher  In  a  public 
■chool.  Ira  Leo  Bamberger  and  Sidney  IJowen- 
thal,  for  appellant  Erancis  K.  Pendleton, 
Corp.  Counsel  (Theodore  Connoly,  Stephen 
CBrien,  and  Thomas  F.  Noonan^  of  counsel), 
for  respondent. . 

FESl  CURIAM.  Judgment  affirmed,  .witji 
costs,  (HI  opinion  below. 

CUL.L*5N,  C.  J.,  and  GRAY.'  B3DWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  "VyiL- 
LARD  BARTLETT,  and  HISCOCK,  aj.,  con- 
cur. 


SIBNBIDA,  Respondent  T.  TONA WANDA 
BOARD  &  PAPER  CO.,  Appellant.  (CJOnrt  of 
Appeals  of  New  York.  (Jet.  23.  lOOg.)  Appeal 
from  a  judgment  of  the  Appellate  JMvislon  of 
the  Sapreme  Court  in  the  P*arth  Judicial  De- 
partment (121  App.  Div.  70,  105  N.  Y.  Supp. 
813),  entered  Jnfv  16,  1907,  affirming  a  judg- 
ment in  favor  Of '^plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  through  de- 
fendant's nei^It^enM.  Clinton  B.  Oibbs,  for 
appellant  Gleorge  H.  Kennedy  and  Elbert  S. 
BongUton,  for  respondent 

PER  (CURIAM.  Judgment  affirmed,  witli 
costs. 

EDWARD  T.  BARTLETT,  VANN^  WBR^ 
NEK,  WILLaRP  BARTLEnrr,  and  CHASE, 
33»  concur.  OULLBN,  0,  J.,  and  HAIGHT, 
J.,  diasaiu. 


In  ns  SPENCER'S  fSSTATEJ.  (C!oaxt  ot  Ap- 
peals of  New  Tqi4.  Oct.  20,  1508.)  Ap^ 
from  an  order 'of  the  Appellate  Diyituon  ot  tfis 
Supreme  Court  in  the  First  Judicial  Depart- 
ment a26  App.  Diy.  954,  111  N.  Y.  Supp. 
1146),  entered  June  2§,  1908,  whi<di  affirmed  an 
order  of  the  New  York  County  Surrogate's 
Court  assessing  a  transfer  tax  on  the  estate  ot 
Sarah  J.  G.  Spencer,  deceased.  Charles  J. 
Hardy  and  Thomas  Elmmet  Fitzgerald,  for  a^ 
Reliant  Perry  D.  TriUford  and  Henry  EL  Man. 
for  respondents. 

PERjCURIAM.    Order  affiimed,  with  oeata. 

CULLBN,  C.  J.,  and  EDWARD  T.  BAR^ 
LBT^  HAIGHT,  VANN,  WERNEIB,  HIS- 
COOK,  add  CHASE,  J  J.,  concur. 


SnrXIVAN,    Respondent,    v.    BUBGARD- 


fhe  Supreme  Court  in  the  Fourth  .Judicial 
Dopartmeat  (119  App.  Div.  921,  1(«  N,  Y. 
Sn))p.  1145),  entered, May  31,  1907,  afficming  a 
JB'lirraent  in  favor  of  plaintiff  entered  upon  a 
vfcidict  and  an  ordpr  dpnying  a  motion  for  a 
n(;w  trial  in  an  action  to  recover  for  personal 
injuries  allegeid  to  have  been  received  through 
defendant's  negligence.  Hugh  J.  O'Brien,  Si- 
mon Fleischmann,  ancj  Carlisle  J..6Ieason,  for 
appellant.  Isaac  S.  Signor  and  Charles  G.  ^ig- 
ttor,  for  respondent 

pm   CURIAM.     Judgment   affirmed,   wltji 

CULLEN,  C"  J.,  and  EDWARD  T.  BART- 
LETTT,  HAIGHT.  VANN,  WERNER,  WIXj- 
LARD  BABTZaETT,  aad  CHASE,  JJ.,  aaaeai. 


S WARTS,  IteMondent,  ▼.  R.  M.  WILSON 
MFG.  CO.,  Appelant  KJourt  Of  Appeals  of 
New  York.  Oct  23,  lOOSL)  Awwal  from  a 
judgment  of  the  Appellate  Division  of  the  Sn* 
preme  Court  in  "the  Fourth  Judicial  Depart* 
ment  (115  App.  Div.  739,  100  N.  Y.  Supp. 
1054),  entered  November  21,  1906,  affirming  a 
Judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  personal 
injuries  aJleged  to  have  been  receivad  through 
defendant's  negligence.  Frederick  <>.  FIncke, 
for  appellant  Irank  O.  Satgent  and  Jerry  F. 
CV)nnor,  for  re8];>ondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  <md  E1>WARD  T  BART- 
liETT,  HAIGHT,  VANN^WBRNER,  WH,. 
LARD  BARTLETT,  and  (TQASE,  JJ.,  concur. 


TAYIX^Respondent,  ▼.  BANKERS'  LOAN 
&  INVESTMENT  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  10,  1908.)  Ap- 
peal from  a  judgment  of  the  Appellate  Divi^on 
of  the  Sui>reme  Court  in  the  First  Judicial  De- 
partment (118  App.  Div.  27.  102  N.  Y.  Supp. 
1029),  entered  April  4,  1907,  modifying,  and 
affirming  as  modified,  a  judgment  in  favor  of 
plaintiflr  entered  ui>on  the  report  of  a  referee 
in  an  action  to  recover  on  certain  certificates 
of  stodk  in  a  building  and  loan  association. 
John  C.  Ten  Byck,  for  appellant  Edmund  S. 
Hopkins  and  W.  BL  Kisselburgh,  Jr.,  for  r^ 
apondent. 

PER  CURIAM.  Judgmeat  affirmed,  with 
costs. 

CULLBN,  C^J.,  and  EDWARD  T.  BART- 
LETT, HAIOflT.  VANN.  WBRNBK,  WIL- 
liABD  BABTLErrr,  and  CHASB,  JJ.  ooacor. 
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TRO&fBLT  T.  TCntNER  at  aL  (Gout  of 
Appeals  of  Mew  York.  Oct  2S,  190&)  Ap- 
Pm)  from  a  Jadfrnent  of  oie  Appellate  Diri- 
•ion  of  the  Sopreme  Coart  in  the  Third  Ja- 
diciai  Department  (116  App.  IMt.  74,  101  N. 
T.  Supp.  27),  entered  January  23,  1907,  which 
Rffirmed  a  judgment  of  Special  Term  direcdns 
tiie  foredoaure  of  a  mortfase,  bat  ezclndinc 
Certain  lands  from  the  lien  of  the  mortgage. 
O.  J.  Vert,  for  appellant  William  S.  Jackson, 
Atty.  Gen.  (Oeorge  P.  Decker,  of  counBel),  for 
the  People. 

PEiR   OUBIAM.     Judgment   affirmed,   with 

CUIiliBN,  a  J.,  and  BTDWARD  T.  BABT- 
liETT.  HAIGHT,  VANN,  WDRNBR.  Wllr 
LARD  BARTLETTT,  and  CHASE.  JJ..  ooa- 
eur. 


TJNITHD  STATES,  Beq>ondent  t.  PAVBK 
•t  al..  Appellants.  (Oonrt  of  Appeals  of  New 
Tork.  Oct  20;  1908.)  Appeal  from  ta  order 
•f  the  Appdiate  DiriMon  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (125  App. 
Dlv.  008,  100  N.  7.  Supp.  1149),  entered 
Uarch  IS,  1906,  which  affirmed  an  order  of 
Special  Term,  confirming  the  report  of  o(Hn- 
■iinioners  of  appraisal  In  condemnation  pro- 
eeedinga.  Truman  H.  Baldwin  and  Howard 
Thornton,  for  appellants.  Henry  Baoim  and 
Henry  L.  Stimson,  for  the  United  State*. 

PER  CURIAM.    Order  affirmed,  with  coats. 

GUIiLBlN,  a  J.,  and  E3DWARD  T.  BART- 
USrCT,  HAIGHT,  VANN,  WERNER.  HIS- 
COCK.  and  CHASB^  JJ.,  concur. 


VAN  NOSTRAND  et  al.,  Reapondents,  f. 
iVAN  NOSTRAND,  Appellant  et  al.  (Court  of 
Appeals  of  New  York.  Oct  6,  1908.)  Motion 
to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (126  App.  Div. 
928,  110  N.  Y.  Supp.  665),  entered  August 
28,  1008,  which  dismissed  on  appeal  from  an 
order  amending  a  judgment  of  special  Term 
constming  the  will  of  John  J.  Van  Nostrand, 
deceased.  The  motion  was  made  upon  the 
grounds  that  the  appeal  was  not  taken  from  an 
actual  determination  of  the  Appellate  tKyision 
within  the  meaning  of  section  190  of  the  Code 
of  CSvil  Procedure,  that  the  appeal  to  the  Ap- 
pellate Division  was  dismissed  for  the  reason 
that  it  was  not  taken  in  time,  that  such  dis- 
missal cannot  be  reviewed  by  the  Court  of  Ap- 
peals, and  that  the  original  order  la  not  review- 
able by  the  Court  of  Appeals.  See,  also,  125 
App.  Div.  718,  110  N.  Y.  Supp.  142.  Alfred 
Jaretski.  for  the  motion.  Henry  Hirschberg, 
opposed. 

PE:R  CURIAM.  Motion  granted,  and  ap- 
peal dismissed,  with  costs  and  |10  costs  of  mo- 
tion. 


VAN  ORDBN.  Respondent,  v.  MacRAB,  Ap- 

Sellant  (Court  of  Appeals  of  New  York.  Nov. 
0.  1908.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (121  Appk  Div. 
143,  105  N.  Y.  Supp.  600).  entered  July  12. 
1907,  affirming  a  jaajjment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  In  an  action  to  recover  for 
labor  performed  and  materials  famished.  D. 
Oady  Herrick  and  Percy  8.  Dudley,  for  appel- 
lant.    Timothy  M.  Grifflng,  for  respondent. 

PER   CURIAM.      Judgment   affirmed,    with 
costs. 
CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 

BARTiiByrr,   haight,    wernbr,    wii/- 

IiARD  BARTLEirT.  and  HISCOC^  JJ.,  con- 
enr. 


In  (•  WATSON.  (Court  of  Appeals  of  New 
York.  Oct  20,  1006.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  sirst  Judicial  Department  (126  Appi. 
Dir.  948.  Ill  N.  Y.  Suki.  112(».  entered  Jan* 
12,  1008,  whidi  affirmM^  an  order  of  Special 
Term  graatinf  a  motion  to  strike  tlis  name  oC 
James  J.  GaAiey  from  the  enrollment  book  Vt 
the  Twenty-nfa  election  district  of  the  Fit 
tsenth  assembly  district  of  the  coonty  of  New 
York.  Francis  K.  Pendleton.  Corp.  Counsel 
Cnieodore  Connoly  and  Terence  Farley,  of  coa» 
sel),  for  appellant  Henrv  W.  Mack  and  Cha^ 
les  W.  Lefler,  for  reqmndent 

.  PER  CURIAM.  Orders  of  ^)ecial  Term  and 
Appellate  Diviaion  reversed,  and  proceedings 
dismissed,  without  costs  in  any  court  on  tns 
ground  that  the  name  of  Oaffney  is  sought  to 
be  stricken  from  the  enrollment  of  190T,  which 
enrollment  had  become  functus  officio  prior  to 
the  commencement  of  this  proceeding  in  Feb- 
ruary, 1908.  If  the  petitioner  meant  the  en- 
rollment  made  in  1907  for  the  year  1906,  hs 
should  have  explicitly  stated  so  m  his  movinf 
papers. 

CULLBN,  C.  J.,  and  EDWARD  T.  BART- 
LET^  HAIGHT,  VANN.  WERNER,  HIS- 
COCK,  and  CHASER  JJ.,  oonenr. 


WESLER,  Respondent,  v.  8YRA0DSB  BAP- 
ID  TRAN^T  KI.  CO.,  Appellant  (Court  «( 
Appeals  of  New  York.  Oct  20,  19(l&)  Ap- 
pMl  from  a  judgment  of  the  Appellate  DivUoa 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (119  App.  Div.  917.  106  N.  Y. 
Supp.  1149),  entered  May  21,  1907,  affirming 
a  judgment  in  favor  of  plaintiff  entered  npon 
a  veraict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  actiMi  to  recover  for  pMsonal 
injuries  alleged  to  have  been  received  through 
the  defendant's  negligence.  Charles  E.  foeneer, 
for  appellant  Walter  W.  Magee  and  Denlsoa 
Richmond,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  wHfc 
costs. 

CULLEN.  O.  J.,  and  EDWARD  T.  BABfP- 
LETT,  HAIGHT,  VANN,  WERNER,  WTL- 
LARD  BARTLExT,  and  CHASE,  JJ..  oonenr. 


WELLS,  Appellant  v.  BRO(«LYN  UNION 
EOiEVATED  R.  CO.  et  al..  Respondents 
(Court  of  Appeals  of  New  York.  Nov.  10; 
1906.)  Appeal  from  a  judgment  of  the  A]»el> 
late  Division  of  the  Supreme  Court  in  the  Sec> 
Odd  Judicial  Department  (121  App.  Div.  491, 
106  N.  Y.  Supp.  77).  entered  October  0,  1907, 
modifying,  and  affirming  as  modified,  a  jud»- 
ment  in  favor  of  plaintiff  entered  upon  a  ded- 
sion  of  the  court  on  trial  at  Special  Term  in 
an  action  to  enjoin  the  operation  of  defendant^ 
railroad  and  for  damages.  Cyrus  V.  Waahboin 
and  Andrew  F.  Van  Thun,  Jr.,  for  appellant 
Charles  L.  Woody  and  George  D.  Yeomans  for 
respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEJN,  Cl  J.,  and  GRAY,  VANN.  WER^ 
NBR,  WILLARD  BARTLBTT,  HISCOOE; 
and  CHASE,  JJ.,  concur. 


WRIGHT  ▼.  KBNYON  PAPER  COMPANY 
et  al.  (Gonrt  of  Appeals  of  New  York.  Nov. 
10,  lOOSO  Appeal  from  a  judgment  of  the  Ap- 
pelate Division  of  tlie  Supreme  Court  in  tns 


Fourth  Judicial  Department  (121  App.  Div. 
894.  105  N.  Y.  Supp.  1150),  entered  July  1& 
1907,  affirming  a  judgment  in  favor  of  plaintitC 


entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  r^ 
cover  damages  arising  from  the  floodinf  o( 
lands  alleged  to  have  been  occasioned  by  th* 
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.  of  flush  boards  on  a  dam.    Le  Bo;  B. 

Pilliame,  for  appellants.  William  L.  Bamum, 
for  respondent. 

PEtR  OUaiABf.  Jndgment  affirmed,  with 
costs. 

CULLBN,  0.  J^  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT,  HISCOOK, 
and  CHASE,  JJ.,  concur. 

TAI<B  WONDER  CliOGK  CO.,  Respondent, 
T.  SURMAN,  Appellant  (Court  of  Appeals  of 
New  Tork.  Nov.  10,  190%)  Appeal  from  a 
Jadcmant  ot  the  Appellate  DivisioD  of  the  Su- 


preme Court  in  the  Third  Judicial  Department 
(120  App.  Div.  904,  105  N.  Y.  Supp.  1161), 
entered  July  2,  1907,  affirmlns  a  jndgment  is 
favor  of  plaintiff' entered  on  the  report  of  a 
referee  in  an  action  to  recover  for  goods  sold 
and  delivered.  Daniel  J.  Dagan,  for  appellant. 
John  A.  Stephens,  for  respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs.    . 

CULI/EX,  C.  J.,  and  GRAY.  EDW'ARD  T. 
BARTLETT.  HAIGHT,  WERNER,  Wllr 
LARD  BARTLETT,  and  HISCOCE^  JJ^  con- 
cur. 
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